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EXPLANATION 


T HK object in view in preparing Corpus Juris Secundum has been two¬ 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases; Second, to present each title of the law in form and content most suit¬ 
able as a means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the 
searcher may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—^an innovation in encyclopedic writing—must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. ' 

Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume. This feature of supplementation which 
has proved so successful in modern digests and statutes conveniently, and 
with certainly, keeps each title constantly to date through current cases and 
new precedents. 

Corpus Juris Secundum represents the combined products of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, tjqjography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 

The Publishers 
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1 


§ 1 BECETVINQ STOLEN GOODS 76 C. J. S. 


§ 1. In General 

The offense of receiving stolen goods Is generally a 
distinct and substantive one, requiring the wrongful ac¬ 
quisition of the goods by one other than the accused and 
receipt or concealnnent thereof by the accused with 
knowledge that they were stolen and with criminal Intent. 

All the authorities agree that at common law the 
receiving of stolen goods knowing them to have been 
stolen was a distinct substantive offense,^ that the 
offender was not an accessary to the theft, as dis¬ 
cussed in Criminal Law § 99 h, and that the offense 
was not a felony but a misdemeanor only.2 By the 
statute of 3 & 4 William and Mary c 9 § 4 receivers 
of stolen goods were made accessaries after the 
fact, thus elevating the misdemeanor to a felony,^ 
and after the enactment of this statute no indictment 
for the offense as a misdemeanor would lie,^ be¬ 
cause the misdemeanor was merged in the felony.® 
However, later English statutes, statute of 5 Anne 
c 31 §§ 5, 6, 1 Anne c 9 § 2, 7 & 8 George IV c 
29 § 54, made the offense a distinct, substantive 
one;® and under the statutes of most jurisdictions 
in the United States, the offense is a distinct, sub¬ 
stantive, and independent one, and not an acces¬ 
sorial act to the crime of larceny,^ from which, as 
discussed in Larceny § S, it is distinguished, although 
it has been said to be a variation of larceny.® A 
receiver of stolen goods is not an accessary to a 
prior receiving or possessing of the same goods.® 


The offense has been called a statutory onc.i® and 
a specific statutory crime.^^ Where statutes of 
this character exist, the character or grade of the 
offense must depend alone on the provisions of the 
statutes.^® 

In order to constitute the offense it is essential 
that the goods should have been stolon by some other 
person than accused, or acquired by false pretenses, 
or by embezzlement, as discussed infra § 2, whore 
the statutes make it an offense to receive goods thus 
acquired; that accused should have received, bought, 
concealed, or aided in concealing, or withheld, the 
goods according as the statute may provide, as con¬ 
sidered infra § 6; that, at the time of so doing, he 
knew that they had been stolen, as discussed infra 
§ 8; and, that, in so doing, he acted with a criminal 
intent, as considered infra § 9. A statute which 
merely provides a punishment for receiving stoK*n 
goods without defining or creating the olTen.se does 
not affect the elements of the offense, which remain 
the same as before the statute was eiiacteil.'^^ 

A statute denouncing the receiving or conce.ding 
of stolen property of the United States or the retain¬ 
ing of such property in possession creates two 
separate offenscs.^^ 

Ownership; name of omicr. In the absence of 
a statute providing otherwise, the particular owiut- 
ship of the goods is not an element of the crime, 


1. w.Va.—Corpus jrnrls cited in 
State V. Wall8Lce. 189 S.E. 104, 105, 

118 W.Va. 127. 

53 O.J. p 502 note 1. 

2. Neb.—^Engster v. State, 10 N.W. 
453, 11 Neb. 539. 

53 C.J. p 502 note 8. 

3. N.T.—^People v. Zimmer, 160 N.T. 
S. 469, 174 App.Div. 470, afllrmed 
116 N.B, 1047, 220 N.T. 697. 

53 C.J. p 502 note 4. 

4. Md.-—State v. Hodges. 66 Md. 127. 

5. C.—State V. Counsil, 16 S.C.L. 63. 

5. Md.—State v. Hodges, 66 Md. 127. 

6. 2 Bishop New Cr.L. § 1187. 

7. Me.—Nissenbaum v. State, 197 
A. 915, 135 Me. 393. 

Mont.—State v. Huffman, 296 P. 789, 
89 Mont 194. 

Neb.—^Norton v. State, 230 N.W. 438, 

119 Neb. 588. 

N.J.—State V. Fox, 79 A.2d 76, 12 N. 
XSuper. 132. 

N.^.—People V. Berger, 254 N.Y.S. 
136, 142 Mlsc. 178. 

N.a—State V. Best, 161 S.B. 635, 202 
N.C. 9. 

Old.—Teargaln v. State, 45 P.2d 1113, 
67 01d.Cr. 186. 

S.a—State V. Tindall, 60 S.E.2d 188, 
218 S.C. 484—State v. BEamilton, 
174 S.B. 396, 172 S.C. 453. 

Tex.—Holt V. State, 160 S.W.2d 967, 
144 Tex.Cr. 88—Snider v. State, 44 


S.W.2d 997, 119 Tex.Cr. 635, fol¬ 
lowed in 44 S.W.2d 998, 119 Tex.Cr. 
584. 

Utah,—State v. Bowman, 70 P.2d 458, 
92 Utah 640, 111 A.L.R. 1393. 

53 G.J. p 502 note 9. 

Statutes making receivers of stolen 
goods guilty of larceny or acces¬ 
saries after the fact see Larceny 
§ 55. 

“The actual thief, relatively to 
the receiver of stolen goods, is an 
independent criminal.''—Springer v. 
State, 30 S.B. 971, 102 Ga. 447—Gas- 
pin V. State, 46 S.B.2d 786, 787, 76 
GaApp. 375. 

Crime separate from other act 
erated 

Under a particular statute the of¬ 
fense has been held a crime sepa¬ 
rate from all the other acts enumer¬ 
ated.—U. S. V. Carpenter, C.C.A.IU., 
143 P.2d 47. 

Motor vehicles 

(1) Statutes of this character may 
be made particularly applicable to 
motor vehicles.—Sandlovich v, iState 
176 N.W. 81, 104 Neb. 169—42 C.J. 
p 1391 note 56. 

(2) Statutes held not Inconsistent. 
—Commonwealth v. Danner, 79 Pa. 
Super. 556. 

(3) The crime of receiving a stolen 
motor vehicle is a separate and dis- 

2 


tlnct offense, and not a degree i»f 

I. n.rceny.—Harry v. Cnmmtiiiw faith. 
2S0 S.W. 318, 212 Ky. 778, 

(4) Conspiraey to rceolve sfult-n 
motor vehicles B(‘e Con.splraey fi 49. 

(5) ReeeivlnK stolen motor vehi¬ 
cles moving as Interstate eomnit n u 
see Motor Vehicles $9 702-711. 

8. N.y,—People v. I^cdtriintJS, 74 K. 
Y.S.2d 72n, 272 App.l>iv. 720. 

9. N.J.—State v. Fox, 79 A.2d 76, 3 2 
N.J.Super. i:i2. 

10. N.C.—Statu v. Yow, 42 S.K 2d 
661, 227 N.C. 685. 

II. W.Va.—State v. Fowler. H. 
B. 137, 117 W.Va. 761. 

12. Ala.—Wiggins v. Slate. 12 So. 
2d 756, 31 Ala.App. 50, lertiorurl 
denied 12 So.2d 758, 244 Ala. 241;. 

N.Y.—Zucker v, Zarembowitx. 1C8 X. 

Y.S. 805, 381 App.Div. 288. 

S.C,—State V, Crawford, 17 S.B 799 
39 S.C. 343. 

Beceipt of parts of stolen automo. 
bile held misdemeanor.—Sampson v. 
State, 4 S.B.2d 290, 60 Ga.App. B12. 

13. Vt.—State v. Alxsjrt, 92 A. 32, 
88 Vt 191. 

14. U.S.—^Lewls V. Hudspeth, C.C.A. 
Kan., 103 IP.2d 23. 

15. Cal.—^People v. Smith, 161 r.2il 
941, 26 Cal.2d 854, 
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and neither the legal nor the moral character of the 
act is affected in any way by the fact that the stolen 
property may have belonged to several persons ra¬ 
ther than to a single person.^® The name of the 
owner of the property is immaterial.^’^ 

'*Fcnce** is a term commonly applied to people in 
the business of receiving stolen goods it is a 
colloquial expression used to designate a person who 
receives stolen goods from the persons who steal 
thcm.i® A fence is one who helps to dispose of 
stolen goods.^® 

ConsHtntionality of statutes. Statutes denouncing 
as an offense the receiving of stolen goods have been 
held constitutional;21 but a statute making criminal 
the mere receipt by a junk dealer of specified ar¬ 
ticles, without requiring guilty knowledge or diligent 
inquiry by him as to the legal rights of the person 
selling to him, has been held unconstitutional .22 


Drastic statute. The fact that a statute penaliz¬ 
ing the receipt of stolen property from minors is 
drastic does not affect the duty of the court to en¬ 
force it agreeably to its purpose.23 

§ 2. Prior Acquisition of Property Received 

a. In general 

b. By robbery or burglary 

c. By false pretenses 

d. By embezzlement 

a. In General 

Unless a statute provides otherwise, It Is essential 
to the offense that the goods should have been previous¬ 
ly stolen or acquired by some kindred offense by some¬ 
one other than the accused. 

It is an essential element of the offense tender con¬ 
sideration that the goods should have been previous¬ 
ly stolen24 or that the goods should have been pre- 


The aettuU condition of tlie leffal 
title ol‘ property alleiiod to have been 
stolen is Immatonal to the one who 
rertMVi*s It.—Lordl v. State, 287 P. 
1083, 47 Okl.Cr. 102. 

16. Cal.—People v. Smith, 161 P.2d 
941. 26 Oal.2d 854. 

Snccessive thefts ttom dUtorent 
owners enter into the crime of ro- 
ceivinfT the stolen property In a 
single transaction only for the pur¬ 
pose of HhowinfiT that It had in fact 
been stolen and that the per.«ion 
char>;ed had guilty knowledge.—^l*oo- 
ple V. Smith, supra. 

17. Ky.—Decker v. Commonwealth, 
198 S.W.2d 212, 214, 203 Ky. 511. 
“A knowledge of the property's 

diHhone.st origin, without any nocos- 
sity of a further particularity in 
relation thereto, is the gist of this 
crime."—^Decker v. Commonwealth, 
supra. 

18. N.Y.—People v. Callahan, 180 
N.Y.S. 1041, 1042, 73 Mlsc. 466. 

19. Ill.—I*oople V. Boneau, 168 N.E, 
421. 436. 327 111. 194. 

Mich,—People v. Flshol, 268 N.W. 
217, 270 Mich. 82. 

80. U.S.—llollenbach v. U. S., N.T., 
66 S.Ct. 402. 320 U.S. 607, 00 L-IM. 
360. 

81. Nob.—^Mantoll v. Jones, 36 N.W. 
2d 116, 150 Nob. 786. 

N.J.—State V. Todaro, 34 A.2d 807, 
131 N.J.Law GO, aillrmed 37 A.2d 
73, 131 N.J.Law 430, appeal dis¬ 
missed Todaro V. State, 65 S.Ct. 73, 
323 U.S. 067, 89 L.liJd. 642—State 
V. Lhsena, 30 A.2d 593, 129 N.J.Law 
669, affirmed 34 A.2d 407, 131 N.J. 
Law 39. 

88. N.Y,—People V. Bstreich, 75 N. 
y.S.2d 267, 272 App.Div. 698, af- 
ilrmcd 79 N.B.2d 742, 297 N.Y. 910. 
XnvaUdity held not oared by sub¬ 


division creating a statutory pre- 
.sumption of guilty knowledge, since 
the paragraph merely prescribes a 
rule of evidence and is not part of 
the dcflnition of the substantive 
crime.—People v. Estreich, supra. 

23. Mont.—State v. Sim, 16 P.2d 411, 
92 Mont. 541. 

24- Ala.—Farzioy v. State, 163 So. 
394, 231 Ala. 60—^ICoonce v. State, 
165 So. 601, 27 Ala.App. 46— 

MauAhan v. State, 133 So. 918, 24 
Ala.Apn. 269. 

Ark.—Shoop v. State, 190 S.W.2d 988, 
209 Ark. 498. 

Colo.—Burnham v. People, 93 P.2d 
899, 104 Colo. 472. 

Conn.—Stale v. Newman, 17 A.2d 
774, 127 Conn. 398. 

Ill.—People V. Allen, 96 N.E.2d 446, 
407 Ill. 596, certiorari denied Allen 
V. I»eoplo of State of Ill., 71 S.Ct. 
739, 341 U.S. 922, 96 L.Ed. 1365— 
People V, PlHzczek, 89 N.B.2d 387, 
404 Ill, 466—I^eople v. Harris, 68 
N.E.2d 728, 394 III, 325—People v. 
Mulford, 62 N.E.2d 149, 385 Ill. 48 
—l^uople V, Grizzle, 44 N,B.2d 917, 
381 Ill. 278—People v. Itubln, 197 
N.W, 863, 301 Ill. 311. 

La.—State v. Natalie, 136 So. 34, 172 
La. 709. 

Mo.—State v, Hlcldln, 218 S.W.2d 
664, 368 Mo. 1016. 

N.J.—State V. Lisena, 30 A.2d 593, 
129 N.J.Law 669, affirmed 34 A.2d 
407, 131 N.J.Law 39. 

N.Y.—People v. Rlggi, 273 N.Y.S. 
561, 162 Mlsc. 444. 

N.C.—State v. Tow, 42 S.E.2d 661, 
227 N.C. 685. 

Okl.—Lewis V. State, 162 P.2d 201, 
81 Okl.Cr. 168—Camp v. State, 89 
P.2d 378, 66 Okl.Cr. 20—McGee v. 
State, 66 P.2d 207, 60 Okl.Cr. 436— 
Yeargain v. State, 45 P.2d 1113, 57 
Okl.Cr, 136—Van Wyck v. State, 
37 P.2d 321, 56 Okl.Cr. 241. 

3 


S.C.—state V. Atkins, 33 S.E.3d 372. 
205 S.C. 450—State v. Rickenbaker, 
198 S.B. 43, 187 S.C. 448—Corpus 
Juris gnoted in State v. Hamilton. 
174 S.B. 396, 307. 172 S.C. 463. 
Tex.—^Reade v. Slate, Cr., 236 S.W. 
2d 798—Rodriguez v. State, 116 S. 
W.2d 906. 134 Tex.Cr. 317—Wright 
V. State, 90 S.W.2d 255, 129 Tex. 
Cr. 549—Poon v. State, 48 SW.2d 
307, 120 Tex.Cr. 622—Bloch v. 

State, 193 S.W. 303, 81 Tex.Or. 1. 
Va.—Longman v. Commonwealth, 188 
S.E. 144, 167 Va. 461—Patterson v. 
Commonwealth, 181 S.E. 281, 165 
Va. 734. 

53 C.J. p 503 note 20. 

Bale applied to motor vehicle 
Okl.—Sipes V. State, 251 P. 611, 36 
Okl.Cr. 1. 

42 C.J. p 1301 note 66. 

The theft must be perfected before 
the crime of receiving stolen prop¬ 
erty can be perpetrated.—^tJyrd v. 
State, 38 S.W.2d 332, 117 Tex.Cr. 489 
—^Brown v. State, 16 Tex.App. 681. 
larceny or stealing held shown 

(1) Generally. 

Colo.—^Laverty v. People, 142 P.2d 
381, 111 Colo. 463. 

Fla.—Long v. State, 8 So.2d 660^ 

160 Fla. 716, reheard 9 So.2d 665, 

161 Fla. 326. 

63 C.J. p 503 note 20 [b]. 

(2) Larceny and not embezzle¬ 
ment—^Klng Y. State, 24 So. 2d 573, 
156 Fla. 817. 

(3) Fact that owner of stolen 
goods consented that they be taken 
by employee of sheriff’s office, work¬ 
ing in conjunction with supposed 
burglar, did not constitute consent 
to taking so as to prevent conviction 
of others for knowingly receiving 
stolen goods.—State v. Marsalise, 135 
So. 361, 172 La. 796—State v. Natalie, 
135 So. 34, 172 La. 709, 
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viously acquired by some Idndreid offense^s by 
someone other than accused,26 except where there 
is some statutory provision wloich changes this rule.27 
It is immaterial who the thief was,28 or whether the 
original taker of the goods violated the laws of the 
state of the forum or of a foreign state in commit¬ 
ting the the ft. 2 6 The purchase of property not 
actually stolen is not criminal,20 although accused 
believed it to have been stolen.21 

Property of United States. Within a statute de¬ 
nouncing the receipt of property stolen from the 
United States, property seized by federal officers 
under the Prohibition Act is such property, as 
against a burglar or robber who forcibly takes it 
from the officers of the government ;2 2 and whisky 
stolen from a government warehouse after attach¬ 
ment under a libel for its forfeiture is likewise prop¬ 
erty of the United States,23 especially where the for¬ 
feiture judgment was rendered before the indict- 

ment.34 

b. By Robbery or Burglary 

The receiver of goods acquired by robbery or burglary 
may be guilty of receiving stolen goods. 


One who receives goods acquired by robbcry,35 
burglary,36 or by means of breaking and entering^? 
may be guilty of the offense of receiving stolen 
goods, because they are necessarily taken by larceny. 

c. By False Pretenses 

Knowingly receiving goods obtained by false pretens¬ 
es may be made an offense. 

Where knowingly receiving goods obtained by 
false pretenses is made an oflcn^c by statute in 
order to constitute the offense it must appear that 
the property was obtained by such prctcnscs.22 

d. By Bmbczzlcmcnt 

Knowingly receiving or eoncGalIng embezzled goods 
may be made an offense as such; or such act may con- 
stitute receiving stolen goeds if the statute in effect 
makes embezzlement a species of larceny, but not other¬ 
wise. 

Generally, one who knowingly receives 
which have been cmhezKled is guilty of rectnving 
stolen goods where a statute in effect ein- 

bezzlenient a species of larceny but this is not 
so where by other statnte.s of tlie same juri.dieii»in 
the punishment of the two uffen^es may he ihf- 


Xiaroeny held not shown; entrapment 
Ala.—^Farzley v. State, 1G2 So. 394, 
231 Ala. 60. 

25. S.C.—COrpTLS GTarls ^noted in 
State V. Hamilton, 174 S.E. 39$, 
397, 172 S.C. 453. 

X'elonions taking and oarrying away 
Ala.—Beasley v. State, 185 So. 101, 28 
Ala.App. 396—^Moore v. State, 164 
So. 761, 26 Ala.App. $07—Jordan v. 
State. 87 So. 433, 17 Ala.App. 576, 
certiorari denied 87 So. 434, 205 
Ala. 114. 

Xiaroeny not essential 
It is not necessary that the previ¬ 
ous unlawful acauisitlon of a motor 
vehicle was in the commission of a 
larceny.—^Marco y. State, 126 NJBl 
34, 188 Ind. 640. 

26. Cal.—^People v. Taylor, 40 P.2d 
870, 4 Cal.App.2d 214. 

Colo.—Burnham v. People, 93 P.2d 
899, 104 Colo. 472. 

HI.—People V. Allen, 96 N.ffi.2d *446, 
407 111. 696, certiorari denied Allen 
V. People of State of HI., 71 S.Ct 
739, 341 U.S. 922, 95 L.Bd. 1368— 
People V. Piszczek, 89 K,E.2d 387, 
404 HI. 466—^People v. Harris, 68 
N.B.2d 728, 394 111. 325—People 
y. Rubin, 197 N.B. 862, 361 XU. 
311—People y. Gashill, 322 Ill. 269, 
158 N.B. 393. 

Okl.—McGee y. State, 65 P.2d 207, 60 
Okl.Cr. 436. 

8.a—Oorpos gtiriii gnoted in State y. 
Hamilton, 174 aS. 396, 397, 172 
S.a 463. 

Tex.—Reade y. State, Cr., 236 S.W, 
2d 798—Byrd v- SUte, 38 aw.2d 


332. 117 Tex.rr. 489—Brown v. 
State, 15 Tcx.App. 6K1, 

Va—^LonKiiian v. Cummtmvvi'nllh, 188 
S.IC. 144. 167 Va 401—PatlorHon v. 
Commonwealth. 181 S.E. 281, 166 
Va 734. 

53 C.J. p 504 note 22. 

Thief as not liiUdo see infra i 14 h. 

'‘There can be no guilty 
unless there is prior steallnK i»y an¬ 
other."—State V. Tindall, 50 S.R2d 
188, 189. 213 S.C. 484. 

Rule applied to motor vehicles 
Ky.—Barry v. Commonwealth, 230 
S.W. 118, 212 Ky. 778. 

42 •C.J. P 1391 noto 70. 

Statute contemplating' two persons 
Statute deflnins offense of receiv¬ 
ing stolen goods contemplates exist¬ 
ence of two persons, the original 
thief or a successor in criminal pos¬ 
session of stolen goods, and a person 
to whom that possession is trans- 
ferred,—State v. Fowler, 188 BM 137, 
117 W.Va 761. 

27. S.C—Corpus ffurls guoted in 
State V. Hamilton. 174 S.B. 396, 
897, 172 S.C. 453. 

53 C.J. p 504 note 23. 

28. Hi.—People y. Allen, 96 N.B.2d 
446, 407 HI. 696, certiorari denied 
Allen V. People of State of III,, 71 
S.Ct 789, 341 U.S. 922, 95 luTSd, 
1866. 

Neb.—Norton y. State, 230 N.W. 488, 
119 Neb. 588. 

N.Y.—People V. Marino, 8 N.B,2d 439, 
271 N.Y. 317, 105 A.L.R. 1283. 

29. Tex.—Wilson v. State, 28 S,W.2d 
804, 116 Tex.Cr. 308. 

4 


30. XJ.S.—Lp Pauti v, U, a, N.J., 

259 U«\ 4U(», 17b 430. 

Ala.—Parxlry v. Malt*. 163 .s‘u. 303, 
26 A1a.App. 3.s7, i'irfiurajrl tienivU 
163 Su. 3Ut. 231 Ala. OU. 

31. Fantl v. U N.Jf.. 259 
P. 460. 170 C.O.A. 436. 

AI«.--Far.-.lry v. Htnle, 168 So. 303. 2$ 
Alii,App. ;t87, certturarl dnued 168 
So. 394, 281 Ala $0. 

33. U.a—Roma V, U. S., CC.A.Hl., 
53 F.2d 1007. 

sa V,S.—Roma V. U S„ supra 

34. aj.S.—Roma V. XJ. S., supnu 

88. Iowa—State v. Lane, 27 N.W. 

266, 6$ Zowa 384. 

68 C.J. p 604 note 26. 

Rule applied to motor vehloXe 
Ind.—Morvo v. Slate, 125 N.IC. 84, 188 
Ind. 610. 

43 C.J. p 1391 note 68, 

39. Iowa—^State v. Turner, 19 Iowa 
144. 

58 C.J. p 604 note 27. 

37. Iowa—State v, Boyd, 191 K.W. 
84, 196 Iowa 1091. 

38. X4L—State v. Olangosso. 102 So, 
429, 157 La. 860. 

53 C.J. p 604 note 81* 

Rule applied to motes vehdelo 
La.—State v. Olangosso, supra 

39. Ark.—Corpns ffnris sited In 
Shoop V. State. 190 8*W.8d 988. 
990, 209 Ark. 498. 

53 CJ, p 604 note 82. 
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ferent;40 and where a statute provides that any 
person who receives property acquired by another 
in such manner that the acquisition comes within 
the mccining of theft, knowing the property to have 
been so acquired, shall be punishable as for theft, 
it has been held that one who receives property 
knowing that it has been embezzled is guilty of no 
offense against the law of the state.-^l 

By statutory provision it may be made an offense 
knowingly to receive or conceal “embezzled” 
goods such offense is distinct from that of re¬ 
ceiving stolen goods, and, as discussed infra § 16 , 
a charge of receiving stolen goods is not sustained 
by proof that the goods received were merely em¬ 
bezzled. 

The fact that the thief was an employee of the 
owner does not change the crime from larceny to 
embezzlement, so as to defeat a charge of receiving, 
w here the employee at no time had lawful possession 
of the property.44 

§ 3. Receiving or Having in Possession Goods 
Stolen in Another State or Country 

Under most authorities, It is an offense to receive 
property with knowledge that It was stolen In another 
state. 

It has broadly been held that the crime of receiv¬ 
ing stolen goods is committed where the property is 
received, although the property was stolen in an¬ 
other state,4S and that it is, therefore, immaterial 
whether the property was taken in a state which 
made the taking larceny.^® In those states in which 
by statute or at common law k is larceny to bring 
into the state goods stolen in another state or a for¬ 
eign country, as discussed in Larceny § 69, one who 
receives goods with knowledge that they were stolen 
in another state or country is liable to prosecution 

40. Mast.—Commonwealth v. Leon¬ 
ard, 4 N.E. 96, 140 Mass. 473, 64 
Am.R. 486. 

41. Tex.—lueal v. State, 12 Tex.App. 

279. 

42. Ind.—Gentry v. State, 61 N.B.2d 
641, 223 Ind. 469. 

63 C.J. p 504 note 86. 

43. Ind.—Gentry v. State, supra. 

63 C.J. p 504 note 86. 

44 N.C.—«tate v. mitloy, 182 S.B1, 

888, 208 N.a 661. 

45 , Ark.—Thompson y. State, 182 S. 

’W.2d 886, 207 Ark. 680. 

43. Ark.—Thompson y. State, supra 
47. Neb.—Ebc parte SuUlyan, 121 N. 

W. 466, 84 Neb. 498, 28 L.E.A.,N.S., 

760, 18 AnmCas, 1024. 

16 CLJ. P 168 note 94. 

JkvBCvas tm eontinuliiff offeasa 
Under such a statute, it has been 


for receiving stolen goods.47 This does not apply, 
however, in a state in which it is held that bringing 
into the state goods stolen in another state or a 
foreign country does not constitute larceny, since the 
goods must have been stolen in the jurisdiction in 
which it is sought to punish for the receiving.48 By 
express provision of some statutes, the offense in¬ 
cludes a receiving in one state of property stolen 
in another so, under a statute providing that 
any person bringing into the state stolen property 
received, with knowledge that it was stolen, in an¬ 
other state, shall be deemed guilty of receiving 
stolen property, in order to constitute the offense 
it is not necessary that accused himself should have 
shipped the goods, but it is sufficient that he was 
the procuring cause to having the goods shipped.50 

It may be made an offense by statute to bring into 
the slate goods known to have been stolen in any 
other state or country.®! 

§ 4. Receiving or Having in Possession 
Goods Stolen from Interstate or For¬ 
eign Shipment 

The federal statute denouncing the receipt or posses¬ 
sion of goods stolen from Interstate or foreign shipment 
applies to carriage by a public or private carrier or by 
the owner of the goods. Knowledge that the property 
was stolen is essential, but not that It was stolen from 
Interstate shipment; and the thief may be the receiver. 

The crime of receiving or having in possession 
goods stolen from interstate or foreign shipment, de¬ 
nounced by the federal statute, 18 U.S.CA. § 659, 
is a distinct offense, cognizable in the district where 
the goods were found in possession of accused.®^ 
The statute is broad enough to cover any interstate 
carriage by the vehicles designated, whether such 
carriage is by a public carrier or otherwise ;®3 nor 
does the circumstance that such carriage is by the 

cle.—Commonwealth ex rel. Mayer- 
nick V. Ashe, supra. 

(2) Receiving stolen motor vehi¬ 
cles moving as Interstate commerce 
see Motor Vehicles §6 702-711. 

52. U.S.—U. S. V. Sullivan, D.CJPa., 
250 7. 682. 

58 C.J. p 616 note 96. 

Statute held oonstitutional 
U.S.—Friedman v. U. S., Mass., 28S 
F. 429, 147 C.OJL 865, certiorari 
denied 37 S.Ct 744, 244 U.S. 667, 
61 L.Ed. 1876, error dismissed 87 
S.Ct 660, 244 U.S. 643, 61 L.Ba. 
1367. 

53. U.S.—MarlAan v. U. S., C-CIA. 
Mo., 82 F.2d 628, certiorari denied 
66 S.Ct 966, 298 U.S. 686, 80 Li.Ed. 
1406—Kolar v. U. S., C.CjLMo., 82 
F.2d 628, certiorari denied 66 SJCit. 
966, 298 00.8. 686, 80 LJSd. 1406— 
Fink y. U. a, CjCXAMb., 62 X^2d 


held that larceny is a continuing of¬ 
fense, regardless of where the prop¬ 
erty is brought, and one charged 
with receiving stolen properly within 
the state is guilty, although the 
property may have been stolen else¬ 
where.—^People V. McGovern, 188 N. 
E. 632, 807 Ill. 373. 

48. Ga.—Golden v. State, 68 S.E. 
667, 2 Qa.App. 440. 

16 C.J. P 168 note 96. 

49. Me.—State v. Stimpson, 45 Ma 
608. 

16 C.J. p 168 note 96. 

50. Tex.—^Zweig v. State, 171 S.W. 
747, 74 Tex.Cr. 806. 

51. Fa.—Commonwealth ex rel. May- 
ernlck v. Ashe, 12 A.2d 462, 139 Pa. 
Super, 481. 

Motor vehlble 

(1) Statute applied to motor vehl- 

5 
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owner of the property being carried put the property 
outside of the protection of the statute.54 So, goods 
belonging to a railroad company and being trans¬ 
ported from state to state as freight are within the 
terms of the statute and once in interstate com¬ 
merce goods transported retain that character and 
are under the protection of the statute until they 
reach their ulltimate destination.^® 

The facts existing at the time of the stealing are 
the controlling element with respect to the inter¬ 
state commerce status of the goods.®^ Within the 
statute, goods intended to be shipped on an inter¬ 
state journey become part of interstate commerce as 
soon as they have finally left the shipper’s possession 
and come into the possession of any of those who 
are to forward them on such a journey and the 
mere power of the owner to divert a shipment al¬ 
ready started in interstate commerce docs not take 
it out of such commerce, if the other facts show that 
the journey has already begun in good faith and 
temporary interruption of the passage is reasonable 
and in furtherance of the intended transportation 
nor does the temporary stoppage of commerce on 
its way to the ultimate customer destroy the inter¬ 
state commerce movement.^® 

The statute has been applied to a shipment hy rail¬ 
road from Canada through the United States to 


Mexico.®^ 

The exact time at which the theft of goods from 
an interstate shipment by truck occurs is the moment 
when the driver, with the requisite guilty intent, 
turns his truck off the normal route which he would 
have followed to his legitimate destination,®- and 
whether he had previously formed the intent to 
steal or formed it at that moment is immaterial.®^ 

Custody and control of goods stolen from inter¬ 
state commerce amount to that possession which is 
made unlawful by the statute.®^ 

Knowledge of theft. In order to constitute the 
offense it is necessary to know that the property was 
stolen,®® but it is not necessary to know that it was 
stolen from an interstate shipment;®® one who know¬ 
ingly receives stolen chattels must do so at the peril 
of their having been stolen while in the course of 
interstate transportation.®^ 

One both thief and receiver. Contrary to the gen¬ 
eral rule that the thief himself cannot tie convicted 
of receiving stolen goods, as discussed infra § 14 h, 
a prosecution under this statute cannot be defeated 
because accused himself had stolen the goods.®^ 

Aiders and abetters may be convicted as prin¬ 
cipals.®® 


628, certiorari denied 50 S.Ct. 950, 
298 U.S. 686, 80 L.Ed. 1406. 

64. U.S.—U, S. V. GoIUn, C.C.A.N, 
J., 1G6 lF.2d 123, certiorari denied 
68 S.CI. 905, 333 U.S. 875, 92 
1X61, certiorari denied Ri«*hman v. 
XT. S., 70 S,Ct. 89. 338 -XJ.S?. 818, 91 
l,.Ed. 619—Marlflon v. ‘U. S., O.C.A. 
Mo., 82 r.2d 628, ccrti<irarl denied 
56 S.Ct 956, 298 >U.S. 686, 80 I...Kd. 
1406—Kolar v. U, S„ <:.4?.A.Jlo., 
82 F.2d 628. curtlorori denied 56 K. 
Ct. 956. 298 U.S. 686. 80 I..Kd. M06 
— ^Flnk V. U. S., C,C.A.Mo., 82 KIM 
628, certiorari denied 56 S.Ct. 956, 
298 lU.S. 680, 80 UEd. 1406. 

55. U.S.—Friedman v, XT. S., Maas., 
233 K 429, 147 KO.A. 365. certio¬ 
rari denied 3 S.Ct. 711, 244 U.S. 
657, 61 Ij.Kil, 1.376, error diftmiHMcd 
37 act. 650. 244 U.S. 643, 61 L,Ed. 
1367. 

56. U.S.—U. S. V. Spjyelman, D.C.Pa., 
86 F.Supp. 114—Friedman v. -XT. S., 
Mas.s., 233 F. 429, 147 C.C.A. 3C5, 
certiorari denied 3 S.Ct. 744, 244 U. 
a 667, 61 L..Ed. 1375, error di»- 
tnissed 87 S.Ct. 660, 244 U.S. 643, 
61 L.Bd. 1367. 


57. U.S.—*U. B. r, aolUn. C.C.A.N,Y,. 
166 F.2d 123, certiorari denied 68 
act 905, 339 U.S. 875, 92 L.Ed. 
1151, cortiorari denied Xtichman v. 
U 8., 70 act 89, 338 U.S. 848, 94 
TUEd, 519, 


58. TT.a-^U, S. V. Honin. C.O.A.N.T., 
166 F.LM 12.3, cerliumH denied 68 
905. ,3.33 ir.a 876. 92 UKd. 
1151, certlor.’iri denied llichman v. 
U. .S., 70 art, 89, »3« U.S. 848, 94 
L.I«;d, 519—11. S. V. Fox. ■C.C.A.N.Y., 
126 K2d 237. 

50. U.S.*—U. a V. aolHn, C.C.A.N.T., 
166 K2d 123, certiorari denied 68 
Srt, 905, 333 *IT.S. 876. 92 L.Ed. 
1151, certiorari doniod llichman v. 
U. a. 70 act 89, 338 U.S. 848, 94 
Um, 519. 

60 . U.a-JU. a V. Collin, C.C.A.N.Y., 
16C F.2d 123, certiorari denied 68 
act 906, 833 U.S. 876, 92 li.P:d. 
1161, certiorari denied lUehman v. 
XT. a, 70 act 89, 338 U.S. 848, 94 
U.Ed. 619. 

61. U.S.—U. a V. WllRon, C.C.A.Tnd., 
160 P,2d 745, certiorari denied 67 
act 1767, 331 U.S. 860, 91 L.Kd. 
1867, rohearinK denied 68 S.Ct 37, 
332 U.S. 787, 92 I..Kd. 370. 

62. U.S.—U. S. V. Ilofler, aCA.N.Y., 
159 F.2d 831. certiorari denied 67 
S.rt 1202, 331 U.S. 811, 01 L.Ed. 
1831, rehearing denied 67 S.Ct 
1530, 331 U.a 8U7, 91 UKd. 1871. 

63. U.S.—JU. S. V. Ilofler, supra. 

64. U.a— U. S. V. Cordo, C.A.N.Y., 
186 F.2d 144, certiorari denied Min- 
kolT V. U. S., 71 act 672, 340 U.S. 
953, 95 U.Rd. 6H6. 

65. U.S.—U. S, V. Sherman, CA.N. 

6 


Y., 171 (F.Od 619—U. a V. nuaso, 
C.C.A.N.J., 123 K2d 420. 

53 C.jr. p 516 note 98. 

KnowledKO generaliy nee infra I 8 . 
6 a U.S.—U. a V. Cordo. V.A.S.r,, 
186 F.2d 144, certiorari d*‘iiird Mln- 
koff V. U. a. 71 S.Ot. 572, 340 V.H, 
952, 95 I^Kd. 686—U. H. v. Sher¬ 
man, C.A.N,y., 171 K2d 619-U. R 
V. Segclman, WC.Vn,, 86 KBupp. 
114. 

53 CX p 516 note 98. 

Kaovledga that goodi oaina in hox 
cav iield unneeeHHary.—< iuldKtein v. 
IT. S„ l\C,A.Oal., 73 F.2d 804. 

67. U.S.-fFre<»dman v. U. S., C.C.A. 

Fa., 274 K 603. 

53 CJ. p 516 note 09. 
ea 'U.8.—Carroll v. Sanford, C.C.A, 
Oa., 167 K2d 878—U. 8. v. Dunlmr, 
C.C.A.ill., 149 K2d 161, certiorari 
denied 65 aCt 1677, 89 L.ISd. 2003, 
S3 O.J, p 516 note 2. 

Oirrorent offenees in aame tranaac- 
tlon generally see Criminat Law 
i 9. 

**No cooperation Is required for 
consummation of the crime of pon- 
nenslng stolen goods; the thief alone 
may be guilty [under this statuie]," 
— U. S. V, Cordo, C.A.N,Y.. 186 Rtd 
144, 147, certiorari denied MinkoflT v. 
U. a, 71 act 672, 846 U.a 962. 95 
L.Ed, 686, 

69. U,S.—U. S, V. Amoross. C,CA. 
N.J., 167 F.2d 696, 
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Effect of absence from scene. The absence of two 
of those accused from the immediate scene of the 
taking is not enough to defeat their conviction as 
principals.70 

I 

§ 5. Receipt of the Goods 

a. Goods received 

b. From whom goods received 

c. Receiving as agent 

a. Gk>ods Received 

(1) Property subject of larceny 

(2) Retaining stolen character 

(3) Identity of property received with 

property stolen 

(4) Property received or possessed in an¬ 

other state 

(5) Value 

(1) Property Subject of Larceny 

Tha offense of receiving stolen goods may be com¬ 
mitted as to any property which Is the subject of larceny 
and Within the statutory description. 

Subject to the limitation that the thing taken must 
be within the statutory description, the offense of re¬ 
ceiving stolen goods may be committed in respect of 
any property which is the subject of larceny.^i 

(2) Retaining Stolen Character 

In order to convict of receiving stolen goodsi the 
goods must have retained their stolen character at the 
time accused received them. 

In order to convict of receiving stolen goods, the 
goods in question must have retained their stolen 
character at the time they were received by ac¬ 
cused if they were stolen, they continue to be 
stolen goods until they are recovered by their owner 
or some one for him.'^^ Hence, where the actual 


physical possession of stolen goods has been re¬ 
covered by the owner or his agent and afterwards 
carried to the receiver either by the original thief 
or the instrumentality through which the thief orig¬ 
inally intended to convey it, at the express direction 
of the owner or his agent, for the purpose of en¬ 
trapping the receiver, his receiving of the goods is 
not a receiving of stolen goods.74 

(3) Identity of Property Received with Prop¬ 

erty Stolen 

Receiving something for which the stolen property 
was exchanged will not support a charge of receiving 
stolen goods; but a change In the character of stolen 
property before It reached the receiver is Immaterial If 
its identity Is not altered and accused knew it was stolen. 

It has been held or said that the receiving of some¬ 
thing for which the stolen property was exchanged'^® 
or the proceeds of its sale*^® will not support a charge 
of receiving stolen goods; and there is authority 
to the effect that the goods received and those stolen 
must be the same.'^'^ However, the fact that the 
character of stolen property was changed before it 
reached the receiver is not material if its identity 
was not altered and accused knew that it was stolen 
property.*^® 

(4) Property Received or Possessed in An¬ 

other State 

There can be no conviction for receiving stolen goods 
In a state other than that In which the prosecution la 
brought. 

If the evidence shows that the stolen goods were 
received in a state other than that in which the 
prosecution is brought, there can be no conviction;'^® 
and on a trial for receiving and aiding in the con¬ 
cealment of stolen goods, accused's possession out¬ 
side the state of goods stolen in the state will not 
in itself warrant a conviction, 80 although evidence 


70. ‘U.a.—tJ. Q. V, Amorosa, supra. 
TXi N.jr.—State v. Oolien, 147 A. 325, 
106 K.J.Law 529. 

63 C.J. P 60S notes 53-64. 

Ctosollns ration, coupons 
ZU,—People V. Bunsworth, 66 N.£!.2d 
52, 823 lU.App. 470. 

IT.T.—^People ex rel. St. Qcorare ▼, 
Owen, 66 N.Y.S.2d 447, 271 App.I)iv. 
313. 

Postal saving’s oextUlcatss 
FIa.r-Walker v. State, 163 So. 911, 
11*4 Fla. 500. 

Stook osrtlftoats 

111.—People V. Xlacine, 1 K.s:.2d 63» 
B6S 111. 602. 

7X Ala.—Ooxpiis OToris cited in Faxz- 
ley V. State, 163 So. 394, 396, 231 
Ala. 60. 

63 C.X p 506 note 55. 

73. Ala.—^Farzley v. State, 163 6o. 
394, 281 Ala. 60. 


74. N.T.—People v. Jafte, 78 N.B. 
IGO, 186 N.T. 407, 9 L.Il.A,N.S., 2G3, 
7 Ann.Cas, 348. 

53 C.J. p 506 note 56. 

76. U.S.—U. S. V. Montgomery, D.C. 
Or,, 26 F.Cas,No,16,800, 3 Sawy. 
544. 

63 C.J. p 607 note 67. 

76. Pa.—Commonwealth v. Hlley, 13 
PaDlst 669, 80 PaCo. 316. 

77. Mich,—People V. Tantenella, 180 
N.W. 474, 212 Mich. 614. 

78. Kan.—State v. Scholl, 236 P. 816, 
118 Kan. 629. 

63 O.J. P 607 note 60. 

Ohaage of motor vehicle parts 
(1) Where stolen automobile was 
found at house of one accused of re- 
ceivingr stolen property, It was no 
defense to show that motor or some 
otlier part had been changed.—At¬ 

7 


wood V. state, 43 S.W.2d 70, 184 Ark. 
4C9. 

(2) Under statute superseding pri¬ 
or act penalizing receipt or disposi¬ 
tion of any stolen motor vehicle “or 
any part thereof'* but eliminating 
the quoted words, legislature did not 
intend to permit one who undertakes 
to transfer a stolen motor vehicle 
to avoid penalty by merely changing 
parts, since it is common knowledge 
that ports are often substituted on 
stolen automobiles before they are 
transferred.—State v. Chumley, 294 
N.W. 764, 229 Iowa 579. 

79. Ill.—People V. Koloski, 141 N.B. 
163, 309 Ill. 468. 

Goods stolen in another state see 
supra S 8. 

80 . Mass.—Commonwealth v. 
Phelps, 78 N.K. 741, 192 Mass. 591. 

Mich.—^People v, Tantenella* 180 li 
W. 474, 212 Mldh. 614, 
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of such possesion is competent in connection with 
other evidence to show that accused received the 
goods within the state knowing them to have been 
stolen.8i 

(S) Value 

Apart from statutory reoulrements, the value of the 
goods received Is generally important only In classifying 
the offense, as in the case of felony or misdemeanor. 

Generally speaking, the value of the goods received 
is important only in classifying the offense, as in the 
case of felony or misdemeanor.82 The language of 
the statute may be such as to make the value of the 
goods immaterial ;88 but if the statute on which the 
prosecution is based requires that the value shall be 
a certain amount, it is requisite to show that the 
property received was of a value to that amount.84 
The fact that postal savings certificates, after being 
stolen, are canceled, so as to be without value, does 
not prevent the act of receiving them, with knowl¬ 
edge of their having been stolen, from being a 

crime.86 

Revenue stamps affixed to the goods by the federal 
or state government become a part of the intrinsic 
value of the property stolen and subsequently pur- 
chased.8® 

b. From Whom Goods Received 

In erder to constitute the offense, it Is not necessary 
that the goods be received from the thief; if the essen¬ 
tial elements are present, It is immaterial from whom 
they are received. 

The goods, when received, must have been in the 


possession of a person other than the owner.^^ 
However, in order to constitute the offense, it is 
not necessary that they be received from the thief, 
or from someone acting for him, or on his behalf, 
or from any particular person; and it is immaterial 
from whom they are received ;88 the offense is es¬ 
tablished if it i-s shown that they were received from 
anyone, if the other essential elements arc present.^® 
It has even been held that one appropriating goods 
found by him may be guilty of receiving stolen goods 
if he knew that they were stolen.^® 

c. Receiving as Agent 

It is Immaterial whether accused received the goods 
for himself or as agent for another. 

In a prosecution for receiving stolen goods, it 
makes no difference whether accused, in receiving 
the goods, acted for himself or merely as agent for 
another.21 

§ 6. Possession of the Goods 

a. In general 

b. Character of possession 

a. In General 

It is essential to the ofTense that accused should have 
received, bought, concealed, aided In conceatlng, or with* 
held, the goods, as the statute may provide. 

It is an essential element of the offense that ac¬ 
cused should have actually bought, received, con¬ 
cealed, or aided in concealing, or have withheld, the 
goods, according as the local statute may provide 


81. Mich.—^People v. Tantenella, su¬ 
pra. 

63 C.JT. p 607 noto 63. 

82. Ala.— V. State, 12 So. 
2d 75G, 31 Ala.App. 60, certiorari 
denied 12 So.2d 758, 244 Ala- 246 
—Glover v. State, 121 So. 2, 23 
Ala.App. 81. 

Ky.—Olatos V. Commonwealth, 184 
S.W.2d 126, 208 Ky. 851—Cohan v. 
Commonwealth, 89 S.W.2d 872, 262 
Ky. 80. 

63 C.X p 607 note 66. 

Punishment as affected by value see 
infra S 23. 

Xbule applied to motor vehicle 
Tex.—Murphy v. State, 95 S.W.2d 
133, 130 Tex.Cr. 610. 

Statute held not repealed 
Kev.—State v, Pansey, 128 P.2d 464, 
61 Nev. 330, rehearing denied 130 
P.2d 264, 61 Nev. 330. 

Beoeipt ot several arttoles in single 
transaotiou 

If SLceused, in single transaction, 
received a number of articles of ag¬ 
gregate value of sixty dollars, know¬ 
ing them to have been stolen, he was 
guilty of felony, regardless of wheth¬ 


er property was originally stolon in 
separate parcels, each of which was 
of leas value than fifty dollars.— 
Bussell V, State. 265 S.W. 164, 98 
Tex.Cr. 170. 

83. Fla.—^Broxson v. State, 128 So. 
628, 99 Fla. 1187, 

Miss,—Claxton v. State, 187 So, 877, 
185 Misa 426, 

Motor vehicle 

Nch.—Maros v. State, 200 N.W. 448, 
112 Neb. 619. 

84. Tex.—Rutherford r. State, 209 
S.W. 745, 85 Tex.Cr. 7. 

85. Pla.—^Walker v. State, 163 So. 
911, 114 Fla. 600. 

88. S.C.—State V. Rickenbaker, 198 
S.E. 43, 187 S.C. 448. 

87. Okl.—Van -VVyck v. State, 37 P. 
2d 321. 56 Okl.Cr. 241. 

63 CJT. p 607 note 67. 

88. Oa.—Gaspin v. State, 46 S.S«.2d 
785. 76 Ga.App. 375. 

111.—People V, Nakutin, 6 N.B.2d 78, 
864 111. 668. 

La.—Corpus Juris oitsd iu State v. 
Ugarte, 146 So, 266, 268^ 176 la, 


Neb.—^Norton v. State, 280 N.W. 488, 
119 Neb. 588. 

N.y.—People V. Marino. 3 N.K.2d 
489, 271 N.T. 317, 106 A.L.R. 1283. 

Wash.—Corpus Jtiris cited ia State 
V, Salle, 208 i».2d 872. 870, 34 
Wiiflh.2d 183, 

63 C.X p 607 note 68. 

89. Ind.—^Wertheimer v. State, 369 
N.K. 40, 201 Iml. 672, dlsapprovinic 
Foster V, State, 6 N.E. 641. 106 
Ind. 272. 

La.—Corpus Juris cited in State v. 
Ugarte, 146 So. 266, 268. 178 La, 
54. 

Wash.—Corpus Juris citeA la State 
V. .Salle. 208 P.2d 872, 34 VVMh.2d 
183. 

90. Ky.—Shaw v. Commonwealth, 17 
S.W,2d 267, 229 Ky. 412. 

81 . Mass.—Commonwealth v. Kron- 
ick, 82 N.B. 89. 196 Mass. 286. 

98. Ala.—Beasley v. State, 185 Sa 
191. 28 Ala.App. 898—Koonc# v, 
SUte. 165 So. 601, 27 AlaApp, 46 
—Moore v. State, 164 So. 761, 26 
Ala,App. 607—^Maughaa v. States 
133 So. 9X6, 24 AlaApp. 269, 
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if accused knows, before or at the time of receiving 
the goods, that they have been stolen, the crime of 
receiving or possessing stolen property is not com¬ 
mitted until the property is received by him.^^ 

Purchases from the thief by one of two con¬ 
spirators associated in the unlawfuil enterprise of 
buying and selling stolen goods are, in legal con¬ 
templation, the act of both, even though the other 
may not actually have been present^^ 

A reasonable explanation of the possession of 
recently stolen property will not necessarily lead to 
an acquittal of the charge of receiving the prop- 
erty.®5 

b. Character of Possession 

Actual, physical, or manual possession of the goods 
by accused Is not necessary, but constructive possession 
or control is sufficient. The act of receiving must have 
been consummated and not be Inchoate. 

In order to satisfy the requirement of possession 
of the goods by accused, actual, physical, or manual 
possession is not necessary, but constructive or 
potential possession or control will be sufficient;®® 
nor is it necessary that accused should have actually 


seen the property.®^ Nevertheless, accused must 
have had such control over the property as amounted 
at least to constructive possessionif he does not 
have actual physical possession of the property, he 
must have a measure of control or dominion over 
its custody.®® He has such constructive possession 
where the goods are in the possession of someone 
over whom he has for the time being direction and 
control,1 such as his authorized servants or agents,® 
or the thief himself,® so that the goods will be 
forthcoming when he orders, and also where by his 
direction the goods are deposited in a place subject 
to his control,4 or where they are concealed on his 
premises by others with his knowledge or con¬ 
sent.® 

TJte duration of the possession is immaterial; 
possession for a brief period only is sufficient.® 

Joint possession by accused and another may be 
sufficient for conviction, since joint possession may 
also be exclusive.^ 

Consummation of act of receiving. The act of re¬ 
ceiving must have been consummated and not be 
merely inchoate.® It is not sufficient that there was 


CaJ.—^People v. Bateman, 295 P. 630, 
111 Oal.App. 109. 

Colo.—^Burnham v. People, 93 P.2d 
899, 104 Colo. 472. 

Conn.—State v. Newman, 17 A.2d 
774, 127 Conn. 398. 

Ill.—People V. Allen, 96 N.E.2d 446, 
407 Ill. 596, certiorari denied Al¬ 
len V. People of Stale of Ill., 71 S, 
Ct 739, 341 tJ.S. 922, 95 UEd. 1855 
—People V. ' Plszozek, 89 N.B.2d 
387, 404 IlL 466—^People v. Harris, 
68 N.E.2d 728, 894 Ill. 325—People 
V. Mulford, 62 N.E.2d 149, 386 111. 
48—People v. Orlazle, 44 N.E.2d 
917, 381 Ill. 278—People v. Rubin, 
197 N.B. 862, 861 Ill. 311. 

Mo.—State v. HIcklln, 218 S.W.2d 
564, 358 Mo. 1016. 

Nev.—State v. Pray, 94 P. 218, 80 
Nev. 206. 

N.X—State v. Llsena, 30 A2d 698, 
129 N.J.Law 569, affirmed 34 A.2d 
407, 131 N.XLaw 89, 

flSr.T.—People V. RifiTfirl, 278 N.T.S. 
661, 152 Misc. 444. 

Okl.—McGee v. State, 66 P.2d 207, 
60 Okl.Cr. 486. 

Tex.—^Heade v. State, Cr., 236 S.W.2d 
798—Wright v. State, 90 S.W.2d 
266, 129 Tex.Cr. 649—Bloch v. 

State, 193 S.W. 803, 81 Tex.Cr. 1. 

Ta.—Longman v. Commonwealth, 188 

S.B. 144, 167 Va. 461—Patterson v. 
Commonwealth, 181 S.E. 281, 165 
Va. 734. 

63 CX p 605 note 33. 

Bither tmTlng or reoeivljur 

Miaa—Claxton v. State, 187 So. 877, 
136 MlM. 426. 


OomBTonmatioii of crime ' 

The crime of receiving stolen 
goods is fully consummated when 
the goods are received.—State v. Bl- 
lerbe, 47 So.2d 30, 217 La. 689. 
Motor vehicles 

Ark.—Smith v. State, 277 aW. 530, 
169 Ark. 913. 

42 CX p 1391 note 72. 

Evidence of two deUv^es at wide¬ 
ly separated points, at least ten 
days apart, not shown to be part, 
of one transaction, was held to show 
that two separate offenses were com¬ 
mitted.—Bvitts V. Commonwealth, 78 
S.W.2d 798, 267 Ky. 586. 

93. Leu—State v. Blotner, 1 So.2d 
74, 197 lA. 192. ' 

84. Ga.—Gaspin v. State, 46 S.B.2d' 
786, 76 Ga.App. 375. 

95. Okl.—Goodwin v. State, 99 P.2d 
181, 68 OkLCr. 381. 

96. Cal.—^People v. Rossi, 69 P.2d 
206, 16 Oal.App.2d 180. 

Ill.—^People V, Pisscsek, 89 N.B.2d 
387, 404 Ill. 465—People v. Mul¬ 
ford, 62 N.B.2d 149, 386 Ill. ‘48— 
People V. Poncher, 192 N.B, 732, 
368 Ill. 78—People v. Jurek, 192 
N.B. 686, 367 Ill. 626. 

Tenn.—(Motelock v. State, 216 S.W. 

2d 5, 187 Tenn. 478. 

Va.—Corpus Xurls cited in Longman 
V. Commonwealth, 133 S.B. 144, 
146, 167 Va. 461. 

53 C.X p 606 note 39. 

Motor Vehicles 

Tenn.—^Edmondson v. Stats, 268 S.W. 

I 881, 161 Tenn. 214. 
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Control for appreciable moment 
of time held required.—^Milam v. 
•State, 198 So. 863, 240 Ala. 314. 

97. Ala.—Huggins v. State, 41 Ala. 
393. 

98. Tex.—^Kaufman v. State, 169 S. 
W. 68, 70 Tex.Cr. 438. 

63 C.X p 505 note 41. 

99. Ill.—^People V. Piszczek, 89 N.E. 
2d 887, 404 Ill. 466—People v. Mul¬ 
ford, 62 N.E.2d 149, 885 Ill. 48. 

1. Ill.—^People V. Poncher, 192 N.B. 
732, 385 Ill. 73. 

53 C.X p 505 note 42. 

2 . U.S.—U. S. V. Le Pantl, D.O.N.X, 
255 F. 210, affirmed 259 F. 460, 170 
C.C.A 436. 

53 C.X p 505 note 48. 

8 . Ill.—^People V. Poncher, 192 N.E. 

732, 368 III. 73. 

68 C.X p 505 note 44. 

4. III.—Corpus Jnxls quoted in Peo¬ 
ple V. Jurek, 192 N.E. €36, 688, 
357 Ill. 626. 

63 C.X p 506 note 4$. 

6 . Cal.—People v. Rossi, 69 P.2d 
206, 15 Oal.App.2d 180. 

6. N.J.—State V. Krupin, 126 A. 97, 

100 N.XLaw 7, affirmed 127 A. 270, 

101 N-J.Law 228. 

53 CJr. p 506 note 47. 

7. HI.—People v. Calcione, 15 N.B. 
2d 859, 369 UL 164. 

8 . Pa.—Commonwealth v. Light 45 
A 933, 195 Pa. 220. 

53 aJ. p 505 note 48. ' 
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a mere unexecuted agreement to receive^ or that ac¬ 
cused was still bargaining or negotiating for the 
stolen property.io it has been held that the mere 
fact that one charged with concealing stolen goods 
made an unsuccessful attempt to dissuade an officer 
in search of stolen property from searching the 
premises where the property was concealed is not 
sufficient in and of itself to constitute the offense 
of concealing stolen goods,although evidence of 
such facts may be competent as tending to show that 
he was in fact concealing the property 

§ 7. Concealment of the Goods 

Concealment of stolen goods does not require actual 
hiding or secreting; any acts rendering their discovery 
difficult and preventing identification, or assisting the 
thief in converting them to his own use, are sufficient. 

The crime of concealing, or aiding in concealing, 
stolen property is an offense distinct from that of 
receiving stolen goods and concealment is not 
an essential element of the offense of receiving or 
buying stolen goods.^^ The concealing does not 
require an actual hiding or secreting of the property, 


but any acts which render its discovery difficult and 
prevent identification, or which assist the thief 
in converting the property to his own use,i® are 
sufficient. 

''Concealment” has been declared a much more 
limited term than “receiving or having.”^^ 

§ 8. Guilty Knowledge 

a. In general 

b. Time of acquiring knowledge 

c. Character of knowledge 

a. In Greneral 

Apart from statute providing otherwise, guilty 
knowledge by the receiver that the goods were stolen 
is an essential element, or the gravamen, of the offense 
of receiving stolen goods. 

Apart from statute providing otherwise, the mere 
reception or possession of stolen property is not an 
offense and, in the absence of statute construed 
as providing otherwise,guilty knowledge by the 
receiver that the goods were stolen,20 or knowledge 


9. Pa.—Commonwealth v. Sheriff 
3 Brewst. 342. 

63 C.J. P 505 note 40. 

10 . tJ.S.—U, S. V. Le Fanti, D.C 
K.J., 255 Ff 210, affirmed 259 F. 
460. 170 C.C.A. 436. 

11 . Ohio.—^Vanimmons v. State, 22 
Ohio Clr.Ct 461, 12 Ohio Clr.Dcc. 
345. 

la. Ohio.—’Vanlmmons v. State, su¬ 
pra. 

13. W.Va.—Corpus Juris dted in 
State V. Manstoft, 189 S.E. 698, 699, 
116 W.Va. 214. 

53 C.J. p 507 note 73. 

Conoea]meii.t and tniriitg as equal 
offenses 

Under statute relating to olTense 
of buyingr. receiving and concoalingr 
stolen property, the person who con¬ 
ceals, or aids the thief in conceal¬ 
ment of. stolen property Is equally 
gpollty with person who first feloni¬ 
ously takes the property.—Milam v. 
State. 198 So. 863, 240 Ala. 3X4. 

14. Ohio.—Holts V. State, 30 Ohio 
St 486. 

15. Cal.—Corpus Juris dted ia Peo¬ 
ple V. Fooffert 193 P.2d 14, 19, 
65 Cal.App.2d 290. 

63 O.JT. p 507 note 75. 

Burning’ automobile 
Defendant was guilty of receiving 
and con<!eallng stolen automobile, 
where he purchased it so cheaply 
that he knew there was something 
wrong with it and, after learning 
that It was stolen, took it away 
many miles during night and burned 
it '-McLeroy v. State, 97 S.W.2d 184, 
161 7ex.Cr. 116. 


' 16. Tnd.—^Wertheimer v. State, 169 
N.U. 40, 201 Ind. 572. 

17. La.—State v. Ellerbe, 47 So.2d 
30, 217 Lia. 639. 

IB. Ark.—^Williams v. State, 164 S. 

W.2d 809, 202 Ark. 951. 

Cal.—I^eople v. Juehling, 62 P.2d 
620, 10 Cal.App.2d 627. 

11.x.—Corpus Juris dted in State v. 
OtNeill, 167 A. 263, 264, 53 R.I. 
497. 

63 C.J. p 503 notes 77, 79. 

19. R.X.—Corpus Juris died in 

State V. O’Neill. 167 A. 263, 264. 
53 R.I, 497. 

53 C.J. p 508 note 78. 

30. U.S.—Lewis V. Hudspeth, C.C.A. 
Kan., 103 F.2d 23. 

Ala.—^Beasley v. State, 185 So. 191, 
28 Ala.App. 306—^Koonce v. State, 
166 So, 601, 27 Ala.App. 46—Moore 
V, State, 164 So, 761, 26 Ala.App. 
607—^Maughan v. State, 133 So. 
918, 24 Ala.App. 259. 

Ark,—Williams v. State, 154 S.W.2d 
809, 202 Ark. 951. 

Cal.—^People v. Juehling, 52 P.2d 620. 
10 Cal.App.2d 527—^People v. Mc¬ 
Clain, 1 P.2d 1023, 115 Cal.App. 
512—^People v. Bateman, 296 P. 
530, 111 Cal.App. 109. 

Conn.—State v. Newman, 17 A.2d 774, 
127 Conn, 398. 

Fla.—Oglesby v. State, 23 So.2d 568, 
156 Fla. 481—^Ifong v. State, 8 So. 
2d 660, 150 Fla. 715, affirmed 9 So. 
2d 565, 151 Fla. 326—Williams Vv 
State, 143 So. 157, 106 Fla. 226. 
Ua.—Von Sprecken v. State, 28 S.I1 
2d 341, 70 Ga.App. 222—Sampson 

10 


V. State, 4 S.F.2d 290, 60 Ga. 
App. 512—^Arkwright v. State, 194 
S.B. 876, 67 Ga.App. 221. 

Ill,—People v. Allen, 96 N.B.2d 446, 
407 Ill. 696, certiorari denied Al¬ 
len V. People of State of Zllt&oiH, 
71 S.Ct 739, 341 US. 922, 96 X*. 
ICd. 1355—People v. Piszesek, 89 N. 
B.2d 387, 404 Ill. 466—People v. 
Harris, 68 N.B.2d 728, 894 HI. 
326—.People v. Mulford, 62 N,B.2d 
149, 385 111. 48—People v. Grlszle, 
44 N.B.2d 917, 381 111. 278—People 
V. Klapperich, 19 N.E.2d 679, 370 
III. 688—People v. Nakutin, 6 N. 

B. 2d 78, 364 Ill. 568—People v. Ru¬ 
bin, 197 N.SI 862, 861 III. 811. 

Ky.—Clatos v. Commonwealth. 181 
S.W.2d 126, 298 Ky. 851—Blusin- 
sky V. Commonwealth, 144 S.W. 
2d 1038, 284 Xy. 395. 

La.—State v. Colombo, 181 So. 464, 
171 La. 476. 

Mo.—State V. Hlcklin. 218 S.W.2d 
564, 358 Mo. 1016—State v. Day, 95 
S.W.2d 1183, 339 Mo. 74—State 
V. Eggleston, APp., 27 8.W.2d 728. 
N.J.—State V. Llnena, 80 A.2d 598, 
129 N.J.Law 669, affirmed 34 A.2d 
407. 131 N.J.Law 39. 

N.Y.—I»eople v. XUggi. 278 N.T.S. 

561. 152 Mine. 444. 

N.C.—SUte V. Tow. 48 S.R.2d 661, 
227 N.C. 685^—State v. Oxendin**, 
27 S.B.2d 814, 228 N.C. 669—State 
V. Spaulding, 188 S.B. 647, 211 K. 

C. 63—State v. Stathoa 181 S.B. 
273, 208 N.C. 456. 

Okl.—Lewis V. Stata 162 P.2d 201. 
81 Okl.Cr. 168—Camp v. State. 89 
X>2d 878, 66 Okl.Cr. 20—McOee v. 
Stata 65 P.2d 207. 60 Oki.Cr. 426 
—Yeargaiu v. SUte, 46 F.8d 1113, 
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of circumstances that would put one on inquiry as 
to their stolen character ,21 is an essential element of 
the offense of receiving stolen goods. As often 
stated, the gist, gravamen, or substance of the of¬ 
fense is the guilty knowledge that they were stolen .22 
If the goods were not in fact stolen, a prosecution 
for receiving them must fail, since accused could not 
have known that they had been stolen when as a 
matter of fact they had not.23 

Question whether accused knew that the goods 
were stolen is to be determined from all the facts of 
the particular case.2^ The knowledge or belief 
of accused must be personal to him ,26 and a statute 
has been said to furnish no substitute or equiva- 
lent26 

Identity of thief. The fact that one who receives 
.property, knowing it to have been stolen, does not 
know the identity of the thief, does not prevent his 
act from being a crime.27 

From whom goods stolen. In a prosecution for 


receiving stolen goods, it is immaterial whether ac¬ 
cused knew from whom they had been stolen, as long 
as he realized they had been stolen.28 

Time when, and place where, goods were stolen. 
In a prosecution for receiving stolen goods, it is 
immaterial whether accused knew the time when,2® 
or the exact place where,^0 they had been stolen, 
as long as he realized that they had been stolen. 

Receiving embezzled money. In a prosecution for 
receiving money with knowledge that it was em¬ 
bezzled, such knowledge must be shown.3i 

b. Time of Acqtdring Knowledge 

In order to constitute the offense of receiving or con¬ 
cealing stolen goods, guilty knowledge that they were sto¬ 
len must have existed at the time of the receipt or con¬ 
cealment. 

It is uniformly held that the guilty knowledge 
which is made an element of the offense of receiving 
stolen goods must have existed at the time the goods 
were rcceived.22 Accordingly, one who at the time 


67 Okl,Cr. 136—Van Wyck v. State, 
37 P.2d 321, 56 Okl.Cr. 241. 

Po.—Commonwealth v. Cohen, 43 A. 
2d 428, 157 Pa.Super. 647—Com¬ 
monwealth V. Frankina, 39 A.2d 
628, 156 I^Siiper. 152—Common¬ 
wealth V. iParsIxall, 11 A.2d 606, 139 
Pa.Super, 161. 

R. I.—Ck>rpiuB Jxaia cited la State v. 
O'Neill, 167 A. 263, 264, 63 R.I. 497. 

S. C.—State V. Atkins, 32 S.E.2d 372, 
206 S.C. 460—State v, Rlckenbaker, 
198 S.E. 43, 187 S.C. 448--CojrpTis 
Juris cited in State v. Hamilton, 
164 S.R 639, 040, 166 S.C. 274. 

Tex.—Reade v. State, Cr., 236 S.W. 
2d 798—Thames v. State, 143 S.W. 
2d 606, 140 Tex.Cr. Ill—^Rodrlgruez 
V. State, 115 S.W.2d 906, 134 Tex. 
Cr. 317—Wrlffht v. State, 90 S.W, 
2d 255, 129 Tex.Cr. 649—Poon v. 
State, 48 S.W.2d 307, 120 Tex,Cr. 
622—nioch V. State, 193 S.W. 303, 
81 Tex.Cr. 1. 

Vo.—Longman v. Commonwealth, 188 
S.E. 144, 167 Va. 461—^Patterson 
V. Commonwealth, 181 S.E. 281, 165 
Va. 734. 

W.Va.—State v. Wallace. 189 S.E. 

104, 118 W.Va, 127. 

53 C.J* p 608 note 79. 

Goods stolen from Interstate ship¬ 
ment see supra § 4. 

♦WVhatever the circumstances 
were, if the defendant did not in fact 
know or believe that the property 
bad been stolen, he cannot be found 
guilty.''—Commonwealth v. Boris, 68 
N.E.2d 8, 12, 3X7 ICass. 309. 

CoatroUiag dleotneat 
Ky.—^Decker v. Commonwealth, 198 
S.W.2d 212, 803 Ky- 611—Grady v. 
Commonwealth, 35 S.W.2d 12. 287 
Ky. 166. 


Beoeiviag stolen motor vehicles 
Ark.—Smith v. State, 277 S.W, 630, 
169 Ark. 913. 

42 C.J. p 1391 note 76. 

Successive thefts Arom different 
owners enter into the crime of re¬ 
ceiving such stolen property in a 
single transaction only for the pur¬ 
pose of showing that the property 
had in fact been stolen and that 
the person charged had guilty knowl¬ 
edge.—^People V. Smith, 161 P.2d 
941, 26 Cal.2d 864. 

21. Fla.—Williams v. State, 143 So. 
157, 106 Flo. 226. 

W.Va.—State v. Wallace, 189 S.E. 
104, 118 W.Va. 127. 

''Circumstances surrounding the 
transaction may sufllclently impute 
knowledge to the accused, or put him 
on notice sufficiently to require that 
he make an investigation concern¬ 
ing the title which the party offer¬ 
ing the goods for sale has in his 
possession."—^Amivan v. State, 175 
S.W.2d 698, 601, 146 Tex.Cr. 382. 

22. Ala.—^Little v. State, 136 So. 
864, 24 AlaApp. 484. 

Cal.—People v. Smith. 161 P.2d 941, 
26 Cal.2d 864. 

Ga—Bird v. State, 35 S.E.2d 483, 72 
GaApp. 843. 

Ky.—Clatos v. Commonwealth, 184 
S.W.2d 126, 298 Ky. 861. 

Okl.—Willis V. State, 63 P.2d 769, 
60 Okl.Ct. 243. 

Or.—State v. Stacey, 66 P.2d 1152, 
163 Or. 449. 

Pa—Commonwealth v. Joyce, Com. 
PI., 46 liOck-Jur. 81, alQrmed 46 A. 
2d 629, 169 PaSuper. 46. 

Tex.—Shelby v. State, 137 S.W.2d 
1021, 138 Tex.Cr. 618—Hodges v. 
State, 182 S.W.2d 863, 137 Tex. 

11 


Cr. 627—^Pannell v. State, 61 S.W. 
2d 308, 121 Tex.Cr. 616. 

63 C J. p 609 note 80. 

Beoeiviug stolen motor vehicle 
Ind.—^Dampfer v. State, 132 N.E. 690, 
191 Ind. 334. 

23. La—State v. Antoine, 8 So. 629, 
42 LaAnn. 946. 

24. Cal.—People v. Cole, 169 P.2d 
640, 74 Cal.App.2d 689. 

Okl.—Lewis v. State, 162 P.2d 201, 
81 Okl.Cr. ICS—Comp v. State, 89 
P.2d 378, 66 Okl.Cr. 20. 

25. Mass.—Commonwealth v. Boris, 
68 N.E.2d 8, 317 Mass. 309. 

28. Mass.—Commonwealth v. Boris, 
supra 

27. N.T.—People v. Marino, 3 N.E. 
2d 439. 271 N.Y. 317, 105 A.L.R. 
1283. 

28. Ark.—Robison v. State. 86 S.W. 
2d 927, 191 Ark. 456. 

N.Y.—^People v. Marino, 3 N.B.2d 439, 
271 N.Y. 817, 105 A.L.R. 1283. 
BeoelvlaLg stolen motor vehicle 
Kan.—State v. Lewark,, 186 P. 1002, 
106 Kan. 184. 

29. Kan.—State v. Lewark, supra 
Beoeiving stolen motor vehicle 
Kan.—State v. Lewark, supra 

30. Ala—Bell v. State, 56 So. 842, 
2 AlaApp. 150. 

Beceiving stolen motor vehldo 
Kan.—State v. Lewark, 186 P. 1002, 
106 Kan. 184. 

31. Fla—^Monteresl v. State, 85 So. 
2d 582, 160 71a 489, 

32. U.S.—Lewis v. Hudspeth, C.C.A. 
Kan., 103 7.2d 23. 

Ala—Beasley v. State. 185 So, 191, 
28 AlaApp. 89S—^Koonce v. State, 
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of receiving goods did not know that they were 
stolen cannot be convicted of receiving stolen goods, 
although subsequently he conceals the property, or 
aids in its concealment, with guilty knowledge that 
it had been stolen.33 

Concealing stolen property. In order to constitute 
the offense of concealing, or aiding in the conceal¬ 
ment of, stolen goods, discussed generally supra 
§ 7, it is indispensable that accused should have 
known at the time of concealing it that the property 
had been stolen but if he had knowledge at the 
time of concealing the property that it was stolen, 
it is immaterial that at the time he received it he 
did not know that it had been stolen.^s 

Having in possession stolen goods. Where by 
statute it is made an offense both to receive and to 
have, or retain, in possession stolen goods, one may 
be convicted of the latter offense even though he 
acquired guilty knowledge that they were stolen 


subsequent to receiving them.3® 

c. Character of Knowledge 

(1) In general 

(2) Belief as equivalent to knowledge 

(3) Circumstances sufikient to satisfy 

man of ordinary or reasonable in¬ 
telligence or prudence 

(1) In General 

The requisite guilty knowledge need not be actual, 
direct, positive, or absolute, but may be constructive, im* 
plied, or circumstantial. 

It is not essential to a conviction that the req- 
msite guilty knowledge that the goods were stolen 
should be actual, direct, positive, or absolute,®^ such, 
for instance, as knowledge acquired by having per¬ 
sonally witnessed or observed the theft,or by in¬ 
formation of the theft from persons who had per¬ 
sonal knowledge,such as eyewitnesses^® or the 


165 So. 601, 27 Ala.APP> 46—T^loore 
V. State, 164 So. 761, 26 Ala.App 
607—Siflaughan v. State. 133 So. 
918, 24 Ala.App. 259. 

Ark.—Williams v. State. 154 S.W.2d 
809. 202 Ark. 951. 

Cai.—People v. Juehling, 52 P.2d 520. 
10 Cal.App.2d 627. 

Conn.—State v. Kewman. 17 A.2d 
774, 127 Conn. 398—State v. Al¬ 
derman. 78 A. 331. 83 Conn. 597. 
Ga.—^Von Sprecken v. State, 28 S.E. 

2d 341, 70 Ga.App. 222. 
in.— -People V, Allen, 96 N.B.2d 440. 
407 Ill. 696, certiorari denied Al¬ 
len V. People of State of Illinois, 
71 S.Ct. 739, 341 XJ.S. 922, 96 L.Ed. 
1866—People v. Piszczok, 89 N.K.2d 
387, 404 Ill. 466—People v. Harris, 
68 N.E.2d 728, 394 Ill. 325—Peo¬ 
ple V. Mulford, 62 N.E.2d 149, 385 
Ill. 48—People V. nife, 48 N.E.2d 
867. 382 Ill, 688—l>eoplo v. Klup- 
perlch, 19 KE.2d 579, 370 Ill. 688 
—People V. Rubin, 197 H-B. 862. 
361 HI. 311. 

Lia.—State v. Colombo. 131 So. 464, 
171 La. 475. 

Mo.—State v. Hicklln. 218 S.W.2d 
664. 353 Mo. 1010—State v. Day. 
96 S.W.2d 1183, 339 Mo, 74. 

K.X—State v. Llsena, 30 A.2d 693. 
129 N.J.Law 669. alfirmed 84 A.2d 
407, 131 N.J.Law 39. 

K.C.—State V. Spauldlnff, 188 S.B. 
647, 211 N.C. 63. 

Okl .—Itewis V. State, 162 P.2d 201. 
81 Okl.Cr. 168—Camp v. State. 89 
P.2d 376. 66 Okl.Cr. 20—McGee 
V. State, 66 P.2d 207, 60 Okl.Cr. 
436—Yeargain v. State. 45 P.2d 
1113, 67 Okl.Cr. 136—Van Wyck v. 
State, 87 P.2d 821, 56 Okl.Cr. 241. i 
Pa.—Coxpmonwealth v. Cohen, 43 A. 

2d 426, 157 PeuSuper. 647. 

Tex.—Reade v. State, Cr„ 236 S.W. 
2d 796—Thames v. State, 143 S.W. 


2d 606, 140 Tex.Cr. Ill—^RodrlKue/ 

V. State, 115 S.W.2d 905, 134 Tox 
Cr. 317—Wrtirht v. State, 90 S.W. 
2d 255, 129 Tex.Cr. 549—Poon v. 
State, 48 S.W.2d 307. 120 Tex.Cr. 
622—Bloch V. State. 193 S.W. 303. 
81 Tcx.Cr. 1—^h'orrester v. State. 
152 S.W. 1041, 69 Tex.Cr. 62. 

Va.—Longman v. Commonwealth. IS ft 
S.B. 144. 167 Va, 461—Patler«on v. 
Commonwealth. 181 S.E. 281, 165 
Va. 734, 

53 C.J. p 509 note 86. 

Becelvlxifir itolea motor vehicle 
Mlrh.—^IVople V, Tantenella, 180 N. 

W. 474. 212 Mich. 614. 

33. Ga—Pat v. State, 42 S.B. 389. 
116 Qsl 92. 

53 O.J. P 609 note 86. 

34. U.S.—Lewie v. Hudspeth, C.C.A. 
Kan., 103 F.2d 28. 

Tex,—Thames v. State, 143 S.W,2d 
606. 140 Tex.Cr, 111. 

53 C.J. p 609 note 88. 

35. Tex.—Brown v. State, 211 S.W. 
2d 234, 152 Tex.Cr. 39—^Thomason 
V. State, 183 S.W.3d 973, 147 Tex. 
Cr. 629—Staner v. State, 121 S.W. 
2d $48, 185 Tex.Cr. 582—Rodriguez 
V. State. 116 S.W.2d 906, 134 Tex. 
Cr. 817—Melieroy v. State, 97 S.W. 
2d 184, 131 Tex.Cr. 118—Ryan v. 
State, 82 S.W.2d 668, 128 Tex.Cr. 
482. 

W.Va—State v. Manstoff, 189 S.B. 

698, 118 W.Va 214. 

53 O.J. p 609 note 89. 

33. iU,3 .—^liewifl V. Hudspeth, C.C.A. 
Kan., 103 I<\2d 23—Greenberg v, 
U. S., C.aA,Mo., 297 F. 45. 

i 

i 37. U,S.-JU. S, V. Werner, CCJLN. 
Y., 160 F.2d 438. 

/^rk.—King v. State, 106 S,W,2d 582. 
194 Ark. 157. 


r Cal.—People v. Juehling, 52 P.2d 620, 
10 Cal.App.2d 527—People v. Mc- 
Olain. 1 P.2d 1023. 116 CaJ.App. 
512. 

I ni.—People V. Rife, 48 N.B.2d 867» 

; 382 III. 588. 

.NT.C.—«tate V. Stathos, 181 S.B. 973, 
208 N.C. 456. 

Okl.—Hill V. State, 148 P.2d 993, 73 
Okl.Cr. 384—Cox v. State, 124 P.2d 
432, 74 Okl.Cr. 186—Mason v. States 
66 P.2d 203, $0 Okl.Cr. 427. 

S.C.—State V. Atkina 82 S.lfi.2d 372, 
205 3.0. 450. 

Tex.—Arnivan v. State, 175 S.W.2d 
698, 14$ Tex.Cr. 882. 

Wash.—Oorpos Juris cited i& State 
V. Salle, 208 P.2d 372, 378, 34 Wash. 
2d 183. 

53 C.J. p 509 note 98. 

Actual knowledge as distinguished 
from negligent failure to aacertsJn 
whether the property was Hlolon has 
boon required.—State v. Day, 95 S. 
W.2d 1188, 839 Mo. 74, 

I Receiving stolen motor veSiieles 
: Kan.—State v, Iiewark, 183 P, 1002, 
106 Kan. 184. 

53 CJ. p 1391 noU 77* 

3a HI.—People r. Rife, 43 N.a2d 
367, 382 HI. 588. 

Okl.—Lewis V. State, 133 P.2d 23X, 81 
Okl.Cr. 168—(k»x v. State, 124 P.3d 
432. 74 Okl.Cr. 180—Camp v. State, 
89 P.2d 378, 66 Okl.Cr. 20. 

53 C.J. p 509 note 94, 

39. Aris.—Reser v. State, 339 P, 933, 
27 Aria 43. 

I Mo.—State V. Oddblat, 80 MoApp. 
183. 

40. CM,—People v. Cale, 139 P,3d 
649, 74 Cka.App.2d 389. 

68 CU. P 510 noU 93. 
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person from whom the goods were received;^! the 
requisite knowledge may be circumstantial or deduc¬ 
tive,ajid constructive or implied knowledge 
through notice of facts and circumstances from 
which guilty knowledge may be fairly inferred 
satisfies the requirements as to knowledge.^3 Ac¬ 
cused is required to use the circumspection usual 
with persons taking goods by private purchase.**^ 

(2) Belief as Equivalent to Knowledge 

Where the goods were actually stolen, a belief to that 
effect on the part of the accused may be suffleient as 
equivalent to knowledge. 

While, as discussed supra § 2, a theft of goods is 
an indispensable element of the offense, and no con¬ 
viction can be had for receiving goods not actually 
stolen even though accused believed them to*have 
been stolen, if goods have been actually stolen, a 
belief on the part of accused that they have been 
stolen, induced by facts and circumstances ac¬ 
companying the transaction sufficient to cause this 
belief,^® is the equivalent of actual knowledge and 
is sufficient to sustain a conviction, where the other 
elements of the offense are present. In the absence 
of actual knowledge, the facts and circumstances 


accompanying the transaction must be such as to 
cause a belief that the goods were stolen and it 
is not sufficient to sustain a conviction that the facts 
were such as “in all probability*’ would make accused 
believe that the property was stolen,^ ^ or such that 
he “ought to have known that the property was 
stolen the evidence “must go a substantial step 
further and satisfy [the jury] that he did know 

or believe.”50 

The existence of reasonable grounds for belief 
that the goods have been stolen may be made, by 
statute, a substitute for knowledge the offense, 
under such a statute, is a statutory one, changing the 
common law.52 

(3) Circumstances Sufficient to Satisfy Man 
of Ordinary or Reasonable Intelligence 
or Prudence 

Authorities differ as to whether, in the absence of 
actual knowledge. It Is sufficient that the accused, at the 
time of receiving the property, knew of facts sufficient 
to satisfy a man of ordinary or reasonable intelligence 
or prudence that It was stolen. 

In the absence of actual knowledge that the 
goods were stolen, it is, at least, necessary 


41. S.!C.—state v. Hamilton, 164 S.E. 
G39, 166 S.C. 274. 

42. Cal.—People v. McClain, 1 P.2d 
1023, 115 Cal.App, 612. 

Ill.—People V. Rife, 48 NT.B.Sd 367, 
382 Ill. 588. 

Ky.—Bluslnsky v. Commonwealth, 
144 S.W.2d 1038, 284 Ky. 395. 
Mass.—Commonwealth v. Boris, 58 
N.B.2d 8, 317 Mass. 309. 

Mo.—State v. Hicklin, 318 S.W.2d 
664, 358 Mo. 1016—State v. Day, 
95 S.W.2a 1183, 339 Mo. 74. 

Okl.—^Lewis V. State, 162 P.2d 201, 
81 Okl.Cr. 168—Camp v. State, 89 
P.2d 378, 66 Okl,Cr. 20. 

Pa.—Commonwealth v. Prankina, 39 
A.2d 628, 156 PaSuper. 152—Com¬ 
monwealth V. Parshall, 11 A.2d 506, 
130 PaSuper. 161—Commonwealth 
V. Baker, 176 A. 438, 116 PaSuper. 
183. 

Tex.—^Arnivan v. State, 175 S.W.Od 
598, 146 Tex.Cr. 382. 

Va—Longman v. Commonwealth, 188 
S.H). 144, 167 Va 461. 

Sufficiency of circumstantial evidence 
see Infra S 19. 

Sullloieiioy of knowledge Inferred 
Although jury may infer guilty 
knowledge from circumstances jus- 
1:ifylhg Inference, knowledge inferred 
must be such as to bring it within 
condemnation of statute.—State v. 
Spaulding, 188 S.E. 647, 211 H.C. 63. 

43. H.C,—State v. Stathos, 181 S.B. 
273, 208 N.O. 466. 

S.C.—State V. Hamiltoz]^ 164 S.SI 680, 
166 aa 374. 


'Wash.—^Corpus OToris cited in State 
V. Salle, 208 P.2d 872, 878, 34 Wash. 
2d 183—State v. Salzman, 66 P.2d 
1006, 186 Wash. 44. 

53 C.J. p 510 note 07. 

Beoelvlng stolen motor vehicles 
Kan.—State v. Lewark, 186 P. 1002, 
106 Kan. 184. 

42 C.J. p 1391 note 77. 

44. Cal.—People v. Cale, 169 P.2d 
649, 74 Cal.App.2d 689. 

Depreciated rates 

(1) This is eminently the case 
with dealers buying at greatly de¬ 
preciated rates.—^People v. Cale, su¬ 
pra. 

(2) Weight of evidence of inade¬ 
quacy of price paid see infra S 19. 

45. Ark.—King v. State, 106 S.W.2d 
582, 194 Ark, 157. 

Mass.—Commonwealth v. Boris, 68 
N.R2d 8, 317 Mass. 309. 

Okl.—Lewis v. State, 162 P.2d 201, 
81 Okl.Cr. 168—Hill v. State, 148 P. 
2d 992, 78 Okl.Cr, 384—Cox v. 
State, 124 P.2d 432, 74 Okl.Cr. 186 
—Camp V, State, 89 P.2d 878, 66 
Okl.Cr. 20—^Mason v. State, 65 P. 
2d 208, 60 OkhCr. 427—Van Wyck 
V. State, 37 P.2d 321, 56 Okl.Cr. 241. 
S.a-H3tate v. Atkins, 32 S.E.2d 372, 
205 S.C. 450—State v. Rountree, 61 
as. 1072, 80 BjC, 887. 

58 O.J. p 510 note 99. 

46. Ark.—King y. State, 106 S.W. 
2d $82, li|4 Ark. 157 

Mass.—Commonwealth v. Boris, 68 
H.B.2d 8, 317 Mass, 309. 


Okl.—Van Wyck v. State, 37 P.2d 321, 
56 Okl.Cr. 241. 

53 C.J. p 510 note 1. 

47. Ill.—People V. Rife, 48 N.B.2d 
367, 382 111. 588. 

Okl.—Lewis v. State, 162 P.2d 201, 81 
OkLO. 168—Hill v. State, 148 P.2d 
992, 78 Okl,Cr. 884—Cox v. State, 
124 P.2d 482, 74 Okl.Cr. 186—Camp 
V. State, 89 P.2d 378, 66 Okl.Cr. 20. 
Wash.—Corpns Xorls cited in State 
V. Salle, 208 P.2d 872, 878, 34 Wash. 
2d 183. 

58 C.J. p 510 note 2. 

Knowledge not necessarily shown 
The burden on state to establish 
that accused received goods knowing 
them to have been feloniously stolen 
or taken is not necessarily accom¬ 
plished by establishing existence of 
circumstances such as would cause 
him reasonably to believe that goods 
were stolen.—State v. Miller, 193 S,B. 
388, 212 H.a 361. 

48. Okl.—Lewis v. State. 162 P,2d 
201, 81 Okl.Cr. 168—Camp v. State, 
89 p.2d 378, 66 Okl.Cr. 20. 

53 aJ. p 610 note 3. 

49. Wis.—Meath v. State, 182 N.W. 
384, 174 Wls. 80. 

63 C.J. p 610 note 4. 

50. Wls.—^Meath v. State, supra. 

5L Ala.—^Farzley v. State, 168 So. 
394, 281 Ala. 60—Mott v. State, 139 
So. 118, 24 Ala.App. 680. 

59. Ala.—Parzley v. State, 168 So. 
894, 281 Ala. 60., , 
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to a conviction that accused should have known 
of such circumstances as would put a man of 
ordinary intelligence and caution on inquiry.^^ 
There is a conflict of authority as to whether, 
in the absence of actual knowledge, it will be 
sufiicient to sustain a conviction that, at the time 
of receiving the stolen property, accused knew of 
facts sufficient to satisfy a man of ordinary or rea¬ 
sonable intelligence or prudence that the property 
was stolen,some decisions holding that this may 
be sufficient,56 and others holding directly to the 
contrary,56 the view being taken in the latter deci¬ 
sions that the test is as to the actual belief of ac¬ 
cused, and not what some other person would have 
believed in the circumstances attending the reception 
of the goods,57 that the well-settled rule in civil 
actions that knowledge of such facts as are sufficient 
to put a reaonably prudent man on inquiry is equiva¬ 
lent to notice is not the rule in criminal prosecu- 
tions,58 and that to permit accused to be convicted 
if the circumstances attending the reception of the 
property were such as would have satisfied a man of 
ordinary or reasonable intelligence or prudence that 
the property was stolen, would permit the conviction 
of a man, not because he was guilty, but because he 
was stupid50 or lacked common prudence and dili¬ 


gence, a misfortune under which many labor.®® 
However, it has been said that the fact that a 
reasonable man would have thought the goods had 
been stolen is some basis for finding that accused 
actually did think so.®^ 

Receiving embccsled money. In a prosecution for 
receiving money with knowledge that it was em¬ 
bezzled, it is sufficient if accused knew of such 
facts as would put a man of ordinary intelligence 
and caution on inquiry as to embezzlement.®2 

§ 9. Intent 

a. In general 

b. Benefit to accused 

A. In General 

Except where a statute provides otherwise, a crim¬ 
inal intent is essential to the offense of receiving or con¬ 
cealing stolen goods. 

The mere receipt of stolen goods knowing them to 
have been stolen is not of itself a crime,®2 as where 
the property is received with the intent of restoring 
it to the owner without reward®^ or with any other 
innocent intent;®® in order to conslilutc the crime, 
there must be an absence of intent to restore the 
property to the owner.®® Except where it is other- 


B3. La.—State V. Colombo, 131 So. 

464, 171 La. 476. 

53 C.J. p 510 note G. 

64L N.C.—State v. Stathos, 181 S.R 
273, 208 N.O. 460. 

Or.—Corpus Juris guoted at lengtli in 
State V. Asohonbrenner, 138 P,2d 
Oil, 913. 171 Or. 664. 

65. 111.—People V. Iftlfe, 48 N.RSd 
367, 382 Ill. 588. 

R. I.—Corpus Juris cited iu State v, 
O’Neill, 167 A. 203, 264, 63 Itl. 497, 

63 C.J. p 510 note 7. 

Tbs word ‘taowiuGT” In it.s rela¬ 
tion to receiving stolen goods means 
that, it a person has Information 
from facts which should convince 
him that property has l»een stolen or 
which should lead a reasonable man 
to believe so, then in a legal sense 
ho knew it.—Pettus v. State, 27 So. 
2 d 536, 200 Miss. 397. 

56. TJ.S.—S. V. Werner, C.C.A.N. 
Y., 160 P.2d 438. 

Ga.—^Von Sprccken v. State, 28 S.B. 

2d 341, 70 Ga.App. 222. 

Hass.—Commonwealth v. Boris, 58 
N.B.2d 8, 317 Mass. 309, explaining 
Commonwealth v. Finn, 108 Mass. 
466. 

N.a—Corpus Juris dted lu State v. 

Stathos, 181 S.E. 273, 208 N.C. 456. 
Okl.—Lewis V. State, 162 P.2d 201, 
81 OkI.Or. 168—Camp v. State, 89 
P.2d 378, 66 Okl.Cr. 20. 

S. C.—State V. Hamilton, 164 8JBL 639, 
166 S.C. 274. 

53 O.J. p 510 note 8» I 


|XLecelving stolen motor vehicle 
Mo.—State V. Ebbeler. 222 S.W. 396, 
283 Mo, 57. 

42 C.J. p 1392 note 78. 

57. N.C.—Corpus Juris cited in State 
V. Stathos, 181 S.E. 273, 208 N.C. 
456. 

53 C.J, p 511 note 9. 

Eeceiving stolen motor vehicle 
Mo.—State V, Ebbeler, 222 S,W. 396, 
283 Mo. 57. 

Suspicion of early morning call by 
sellers 

Tho tost was whether ancusod 
knew or must have known the good.s 
were stolon, not whether a reason¬ 
ably prudent person would have sus¬ 
pected strangers, calling at about 
2 A. M. in the morning, who sold tho 
goods.—State v, Oxendlne, 27 S.E.2d 
814, 223 N.C. 669. 

68 . N.C.—State v, Stathos, 181 S.E. 
273, 208 N.C. 456. 

S.C.—State V, Rountree, 61 S.B. 1072, 
80 S.C, 387, 22 L.R.A..N.S., 833. 

59. U.S.—Kasle v. ftj, S., Ohio, 233 
P. 878, 147 C.C.A. 652. 

“The infraction of this statute Is 
not proved by negligence nor by 
failure to exercise as much intelli¬ 
gence as the ordinarily prudent man. 
The statute does not punish one too 
dull to realise that the goods which 
he bought honestly and in good faith 
had been stolen.”—Commonwealth v. 
Boris, 58 N.E.2d 8, 12, 317 Mass. 309. 
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60. Ind.—Robin.son v. State, 84 Imi. 
452. 

r>3 C.J. p $11 note 12. 

61 . U.S,—U. S. V. Werner, C.C.A.N. 
y„ 160 F.2d 438. 

62. Fla.—Montorcsi v. State, 35 
2 a 582, 160 V\eL 489. 

Pacts not showing guilty knowledge 
Fact that the mom^y was given to 
aoruHed out of the usual hr>urs of 
business and out of the prem'jjoo «»r 
oth(»ra to play a number game wiis 
Insumclent to show guilty knowi- 
edge.—Monteresi v. State, supra. 

63. Neb,—.Rgnn v. State, 151 N.W. 
237, 07 Nell. 731. 

63 <7.J. p 511 note 13. 

64. N.Y.—Chntterton v. Peopir, 15 
Abb.l*r. 147. 

Tex.—Arcia v. State, 9 S.W. 685, 25 
Ti*x.App. 10.3. 

65. Tex.—Arcia v. State, supra, 
"One who receives stolen goods 

for a lawful purpose, an olllcer 
making arrest, incurs no eriniliial re¬ 
sponsibility by taking such goods 
into his posMtMMion. The law does 
not condemn where the heart is free 
from guilt.”—State v. Morrison, 175 
S.E 562, 563, 207 N.C. 804. 

66 . Ala.—Beasley v. State. 185 So. 
191. 28 AlOiApp, 395—Koonce v. 
State, 166 So. 601. 27 Ala.App. 46 
—Moore v. State, 164 So. 761, 28 
AIa.App. 807—Maughan v. State. 
138 So. 918. 24 Ala.App. 259—Jor¬ 
dan V. State, 87 So. 433, 17 Aia. 
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wise provided by statute, a criminal intent,which 
the courts, influenced in most instances by the lan¬ 
guage of the statutes on which the prosecution is 
based, have variously designated as “dishonest,’^ 
'‘corrupt,”6» “fraudulent,”70 «guilty,”7l “unlaw¬ 
ful, ”72 or "felonious,”73 is an essential element of 
the offense; and this intent must have been present 
at the time of the receipt of the goods or their 
concealment as the case may be.7^ 

According as the statute may provide, the goods 
stolen must have been received, concealed, etc., for 
the purpose of fraudulently depriving the owner of 
the possession of his goods,76 or their value,76 for 
accused's own gain,77 as by a conversion of the prop¬ 
erty to his own use,7® or by obtaining some reward 
for restoring the property to the owner,73 or in some 


other way to derive a benefit or profit therefrom,30 
or to aid the thief, 31 or to prevent the owner from 
again possessing the property.®^ So, the offense is 
not committed where the property is appropriated 
openly and avowedly, under a claim of title pre¬ 
ferred in good faith, even though such claim is 
untenable.33 

Where the statute makes it an offense for a per¬ 
son to receive stolen goods "for his own gain, or to 
prevent the owner from again possessing his prop¬ 
erty,” it is not necessary to constitute the offense 
that accused should have received the stolen prop¬ 
erty both for his own gain and to prevent the owner 
from again possessing his property; either intent is 
sufficient.34 


App. 575, certiorari denied 87 So. 
434, 205 Ala. 114. 

67. Nev.—Corpus Juris dted In. 
State V. Pansev. 128 P.2d 464, 466, 

61 Nev. 330, rehearing- denied 180 
P.2d 264, 61 Nev. 330. 

Tex.—Keade v. State, ICr., 236 S.W. 
2d 798. 

53 C.J. p 511 note 17. 

68. Va.—Longman v. Commonwealth, 
188 S.E3. 144, 167 Va. 461—Patter¬ 
son V. Commonwealth, 181 S.E. 281, 
165 Va. 734. 

53 C.J. p 611 note 18. 

88. Vt—State V. S. L., 2 Tyler 249. 

70. Neb.—^Norton v. State, 230 N.W. 
438, 119 Neb. 588. 

S.C.—State V. Atkins, 32 S.E.2d 872, 
205 S.C. 450—State v. Kickenbaker, 
198 S.B. 43, 187 S.C. 448. 

Tex.—Wright v. State, 90 S.W.2d 265, 
129 Tex.CJr. 549—Forrester v. State, 
162 S.W. 1041, 69 TesuCr, 62. 

53 C.jr. p 511 note 20. 

71. Pa.—Commonwealth v. Cohen, 
43 A.2d 428, 167 Pa.Super. 647— 
Commonwealth v. Parshall, 11 A.2d 
506, 139 Pa.Super. 161. 

78. Md.—State v. Hodges, 65 Md. 
137. 

73. Conn.—State v. Newman, 17 A- 
2d 774, 127 Conn. 398. 

Ky.—Bvltts V. Commonwealth, 78 S. 

W.2d 798, 267 Ky. 686. 

N.Y.—People v. Hlggl, 278 N.T.S. 
561, 153 Hisc. 444. 

N.C.—State v. Tow, *42 S.E.2d 661, 
227 N.C. 585. 

Okl.—McGee v. State, 66 P.2d 207, 
60 Okl.Cr. 436. 

53 C.J. p 511 note 22. 

Beoeivlng stolen motor vehicles 
Ill.—People V. Miller, 127 N.B. 68, 
292 Ill. 318. 

42 C.J. p 1392 note 79. 

74. Tex.—Wright v. State, 90 S,W, 
2d 256, 129 Tex.Cr. 549—^Forrester 
V. State. 152 S.W. 1041, 69 TexXir. 

62 

63 C.J. p 511 note 23. 


Beceiving stolen motor vehicle 
Mich.—^People v. Tantenella, 180 N. 
W. 474, 212 Mich. 614. 

75. Ala.—Koonce v. State, 166 So. 
601, 27 Ala.App. 46. 

Ark.—Williams v. State, 154 S.W.2d 
809, 202 Ark. 951. 

N.Y.—People v. LeBrantz, 74 N.T.S. 

2d 726, 272 App.Div. 730. 

Tex.—Wright v. State, 90 6.W.2d 
255, 129 Tex.Cr. 649—^Forrester v. 
State, 152 S.W. 1041, 69 Tex-Cr. 62. 
53 ax p 611 note 24. 

Beceiving stolen motor vehicles 
Ark.—Smith v. State. 277 S.W. 630, 
169 Ark. 913. 

42 ax p 1392 note 79. 

The word '^conceals,’* as used in 
statute relating to receiving or con¬ 
cealing stolen hogs should be given 
the same meaning as if followed by 
the words "‘with intent to defraud 
the owner.”—Norton v. State, 230 N. 
W. 438, 439, 119 Neb. 588. 

76. Tex.—Brown v. State, 211 S.W. 
2d 234, 152 Tex.Cr. 39—Thomason 

V. State, 183 S.W.2d 973, 147 Tex., 

O. 629—^McLeroy v. State, 97 S. 

W. 2d 184, 131 Tex,Cr. 118—Wright 
V. State, 90 S.W.2d 266, 129 Tex.Clr. 
649—^Forrester v. State, 152 S.W. 
1041, 69 Tex.Cr. 62. 

77. Cal.—People v. Steinberg, 124 

P. 2d 341, 61 Cal.App.2d 221—People 
V. Bateman, 295 P. 530, 111 Cal. 
App. 109. 

Ill.—People V. Allen, 96 N.B.2d 446, 
407 Ill. 596, certiorari denied Allen 
Vv People of State of Illinois, 71 
S.Ct. 739, 341 U.S. 922, 95 L.Bd. 
1355—^People v. Piszozek, 89 N.E. 
2d 887, 404 ni. 465—People v. 
Harris. 68 N.E.2d 728, 894 Ill. 826— 
People V. Mulford, 62 N.E.2d 149, 
385 XU. 48—People v. Grizzle, 44 
N.B.2d 917, 381 III, 278—People v. 
Hubin, 197 N.E. 862, 361 Ill. 811. 
Nev.—State v. Pray, 94 P, 218, 30 
Nev. 206. 

53 C.X p 512 note 25. 
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78. Del.-HState v. Golt 90 A. 88. 27 
Del. 545. 

Tex.—Wright v. State. 90 S.W.2d 266, 
129 Tex.Cr. 549—Forrester v. State, 
152 S.W. 1041, 69 Tex.Cr. 62. 

79. Okl.—Pickering v. HJ. S., 101 P, 
123. 2 Okl.Cr. 197. 

80. Okl.—Pickering v. U. S., supra. 
Tex.—Reade v. State, Cr., 236 S.W. 

2d 798. 

81. Tex.—Brown v. State, 211 S.W. 
2d 234, 152 T6X.Cr. 39—Thomason 
V. State, 183 B.W.2d 973, 147 Tex. 
Cr. 629—McLeroy v. State, 97 S.W. 
2d 184, 131 Tex.Cr. 118. 

53 C.X p 512 note 29. 

82. Cal.—^People v. Steinberg, 124 P, 
2d 341, 51 Cal.App.2d 221—People 
V. Bateman, 296 P. 530, 111 Cal. 
App. 109. 

Ill.—People V. Allen, 96 N.E.2d 446, 
407 Ill. 596, certiorari denied Allen 
V. People of State of Illinois, 71 

S. Ct. 739, 341 IC7.S. 922, 96 L.Ed. 
1355—^People v. Piszczek, 89 N.E. 
2d 387, 404 Ill. 465—People v. 
Harris, 68 N.E.2d 728, 394 Ill. 325 
—People v. Mulford, 62 N.E.2d 149, 
385 Ill. 48—People v. Grizzle, 44 
N.B.2d 917, 381 Ill. 278—People v. 
Rubin, 197 N.B. 862, 861 Ill. 311. 

Nev.—State v. Pray, 94 P. 218, 30 
Nev. 206. 

Beq,uiirlng Ideatiflcatloa of property 
The requirement of statute that 
receiving be for gain or to prevent 
owner from again possessing his 
property is not violated by request¬ 
ing a person who claims that his 
property is stolen to identify an arti¬ 
cle, consisting of one of many of the 
same kind and appearance, and beam¬ 
ing serial numbers or distinguishing 
marks, for the purpose of identifying 
one from another, by giving such 
number or mark.—People v. Long, 
63 N.B.2d 726, 391 111. 529. 

83. N.T.—People v. LfeBrantz, 74 N. 

T. S.2a 725, 272 APP.Dlv. 730. 

84. CaL—People v. BibolsV 36 ^ P. 
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In construing a particular statute, it has been 
held that the words "on any consideration” negatives 
the idea that the property must have been received 
with any specific intent.^5 in construing another 
particular statute, the courts have held that feloni¬ 
ous, fraudulent, or unlawful intent is not a necessary 
element of the offense denounced by the statute, but 
that the gravamen of the crime is the receiving of 
stolen goods, etc., knowing them to have been stol¬ 
en.*® Under this latter statute, proof of receipt 
with intent to return to the owner is a matter of 
defense.®^ 

b. Benefit to Accused 

Apart from atatutory requirement, the act need not 
have been Intended to benefit the accused: it is sufficient 
that it Is intended to aid the thief. Receiving stolen 
property with intent to obtain a reward for restoring It 
may create guilt of the offense of receiving stolen goodsi, 

In the absence of any statutory requirement to 
that effect, the act need not have been committed 
with the intent to benefit accused;®® it is sufficient 
that it is intended to aid the thief.*® 

One who receives stolen property with the intent 
of obtaining a reward from its owner for the res¬ 
toration of the property may be guilty of the offense 
of receiving stolen goods,®* even though he may 
have been authorized by the owner to receive the 
property.®! 

§ 10. Payment for Goods 

In order to constitute the crime, ft Vs not necessary 
that any consideration should have passed between the 
thief and the receiver. 

In order to constitute the crime, it is not neces¬ 
sary that any consideration should have passed be¬ 


tween the thief and the receiver.®® So, where the 
statute condemns the buying or receiving of stolen 
property, payment for the property received is not 
essential.®* 

§11. Previous Conviction or Acquittal of 
Thief 

In most Jurisdictions It is not necessary to a convic¬ 
tion of the offense of receiving or concealing stolen prop¬ 
erty to show that the thief has been convicted. 

At common law, the conviction of the person by 
whom the property was originally stolen was a con¬ 
dition precedent to the conviction of one charged 
with receiving the property stolen;®^ as discussed 
supra § 1, under modern statutes generally the re¬ 
ceiving of stolen property is a distinct, substantive 
offense, and in most jurisdictions where stich stat¬ 
utes have been enacted it is not necessary to a con¬ 
viction of the offense of receiving or concealing 
stolen property to allege, as discussed infra § 15, or 
to show®* that the thief has been convicted or that 
he is amenable to justice.®® 

Under a statute which makes the receiver of 
stolen goods an accessary after the fact, although 
the conviction of the principal has been held not 
to be an element of the offense,®^ it has been held to 
be a regulation or rule of procedure affecting the 
time when, or the manner in which, a person indicted 
under the statute can be tried,®* and one charged 
with buying or receiving goods, knowing them to 
have been stolen, cannot be indicted and punished 
until after the conviction of the principal offender, 
or until it appears that the principal offender cannot 
be taken, so as to be prosecuted and convicted;®® 
but an accusation, verdict, and judgment are not 


loss, 89 Cal. 492-—People v. Avila* 
43 Cal. 196. 

85. Miss.—^Renfrew v. State 122 So. 
750, 164 Miss, 623. 

63 C.X P 612 note 31. 

86 . Mo.—State v. Cohen, 162 e.W. 
216, 264 Mo. 437, Ann.Cas.l$16C 86. 

68 C.J. p 512 notes 88, $4. 

Motor vShlole 

Mo.—State v. Bbbeler, 222 S.W. 396, 
283 Mo. 67, 

87. Mo.—State v. Powers, 164 S.W. 
466, 255 Mo. 268. 

88 . ncj.s. —Applebaum v. U. S., C.C.A 
HI,, 274 P. 43, certiorari denied 41 
act 626. 266 U.a 704, 65 UEd. 
1180, 

Ky.—Newton v. Commonwealth, 164 
S.W, 108, 168 Ky. *4. 

62 C.J. p 512 note 38. 

Personaz-proftt motive Is not essen¬ 
tial.—State V. Morrison, 17S 8.SL 
662, 207 N.a 804. 


89. N.C.—State v. Rushing, 69 N.C 
29, 12 Am.R. 641. 

63 C.J. p 6X2 note 89. 

90. N.D.—State v. Penny, 117 N.W. 
869, 17 N.P, 619. 

53 C.J. p 612 note 40. 

91. Ill,—Aldrich V. People, 101 Ill. 
16. 

58 C.J. p 612 note 41. 

93. La.—S tate v. Nattalio, 112 So. 

614, 163 La. 641. 

53 C.X p 612 note 42. 

93. Cal.—People v. Smith, 161 F,2d 
941, 26 Cal.2d 854. 

94. Neh,—Ream v. SUte, 72 N.W. 
227, 52 Neb. 737. 

9ft. Okl.—Teargain t. State, 46 P.2d 
1118, 67 Ofel.Cr. 186. 

Pa.—Commonwealth v. Dopier, Quar. 

Seas.. 26 WasbuCo. 179. 
aa^tate v. OTfndaai, 50 aSL2d 188, 
218 SXl. 484. 

68 C.J. p 618 note 47. 
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9a Old.—Yeargain v. State, 46 PM 
1113, 67 Okl.Cr, 136. 

S.C.—State V. Tindall, 60 aR.3d 188. 
213 S.O. 484. 

97. On.—<ln«pln v. State. 46 S.RSd 
786. 76 Oa.Ai>p. 876—Bird v. State* 
36 S.R.2d 483, 72 Oa.App. 848. 

63 0.1. p 613 notes 48,49. 
oa Ca. —Gftspin V. State, 46 asxid 
786. 76 GaApp. 876—Bird v. State. 
86 S.&.2d 488, 72 CaApp. 848. 

53 CX. p 628 note 10. 

99. Oa.—Smith v. State, 111 aSL 
858, 62 Ga.App. 207. 

58 C.J. p 618 note 61. 

“Before a conviction can be had 
for the oXfense created under aald 
section, it must be shown that the 
principal, whether taken or not. 
whether known or not, ia guilty.**— 
Ford V. State, 184 95, 97, 162 

Ga. 422, answer to certifled question 
conformed to 184 8.21 353. 85 QaApp. 
655—Bird v. Stat^, 86 6,B.2d 488, 

' 484. 72 GaMApp. 841, 
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void because the evidence shows a conviction after 
the issuance of the accusation ^ 

Under a statute providing that the receiver of 
stolen goods may be prosecuted either as a felo-nious 
accessary or for a misdemeanor only, before a re¬ 
ceiver of stolen goods can be prosecuted as a feloni¬ 
ous accessary, it is necessary that the principal thief 
should have been convicted.^ 

Acquittal of alleged thief. Where the alleged thief 
has been previously acquitted of stealing the goods 
for receiving which accused is indicted, the prosecu¬ 
tion must fail, since accused could not have known 
that they had been stolen when as a matter of fact 
they had not,^ 

§ 12. Attempts to Commit Offense 

An attempt to commit the offense of receiving stolen 
goods requires the intent to commit the crime or guilty 
knowledge at the time that the property had been stolen, 
and a direct, ineffectual act. 

In order to constitute the crime of attempting 
to commit the offense of receiving stolen goods 
there must be the intent to commit the crime and a 
direct, ineffectual act done toward its commission.^ 
However, the criminal nature of such an act is not 
affected by the fact that it was impossible to receive 
the stolen property by reason of the fact that it had 
been previously discovered by officers of the law 
and by them returned to the owner.^ 

Goods not stolen. There can be no attempt to re¬ 
ceive stolen goods, knowing them to have been 
stolen, when in fact they have not been stolen.® 

§ 13. Defenses 

Various particular circumstances, such as the fact 
that accused paid for the goods received or that the 
person from whom they were stolen suffered no loss, 
have been held not to constitute defenses. 

In addition to usual defenses common to all ac¬ 
cusations of crime, as discussed in Criminal Law 
§§ 38r-54, accused may defend by showing the ab¬ 


sence of any essential element of the offense.^ The 
mere fact that accused purchased the goods alleged 
to have been stolen is not a defensehe is none the 
less a receiver.® Evidence that he purchased the 
goods is for the consideration of the jury in deter¬ 
mining good or bad faith in making the purchase 
and if the jury finds that he purchased in good faith 
he should be acquitted.ii The fact that accused 
knew of the contemplated larceny and was willing to 
profit therefrom by buying the stolen goods does 
not prevent the state from prosecuting him for re¬ 
ceiving the stolen goods, rather than for larceny.^® 
The subsequent repentance of accused, in the form 
of reporting receipt of the property and cooperating 
with the authorities, avails him nothing if the es¬ 
sential elements of the offense are present simi¬ 
larly, the fact that accused reports the purchase to 
the law authorities, as required by statute, does not 
exonerate him from the charge, if the elements of 
the offense are present.!^ The fact that the person 
from whom the property is stolen suffers no loss by 
reason of the theft is no defense.^® In a prosecution 
for receiving goods stolen from a partnership, the 
failure of the partnership to comply with a statute 
requiring the registration of a trade-name consti¬ 
tutes no defense.!® 

The fact that persons interested in an investiga¬ 
tion of an attomey^s conduct by the grievance 
committee of the bar association, who received from 
a detective papers stolen from the attorne/s office, 
with knowledge of the circumstances under which 
they were taken, thought their conduct was justifi¬ 
able, is no defense.!^ In a prosecution for receiving 
^ stolen goods consisting of md^diinery, some of which 
had been so attached to the realty as to become 
fixtures, it is no defense that such articles were not 
the subject of larceny, since after the thief severed 
them from the realty he committed the larceny by 
removing them from the premises.!® The fact that 
bank officials were grossly negligent in performing 
duties, thereby making it less difficult for a clerk 


1 . Ga.—Perry v. State, 154 S.B. 211, 

41 Qa.App. 661. 

8 . Haas.—Commonwealth v. An¬ 

drews, 8 Mass. 126—Common¬ 
wealth V. Andrews, 2 Mass. 14, 8 
Am.B. 17. 

3. Isu—State V. Antoine, 8 So. 629, 

42 liGuAnn. 945. 

4. Cal.—Sbc parte Magldson, 163 P. 
689, 82 Cal.App. 566. 

K.C.—State v. Parker, 81 S.m2d 581, 
224 K.C. 524. 

5. Cal.—parte Ma^rldson, 168 P. 
689, 82 Cal.App. 566. 

6 . N.T.^People v. JaiCe, 78 N.B. 169, 

76 aj.s.—2 


185 N.T. 497, 9 L..B.A.,N'.S., 263, 
7 Ann.Cas. 348. 

7, La.—State v. Wattalle, 112 So. 
614, 168 L.a. 641. 

8 L, Fla,—^Broxson v. State, 128 So. 

628, 99 Fla. 1187. 

53 C.J. p 515 note 80. 

Payment as not essential to offense 
see supra 9 10. 

9- Fla.—Byrd v. State, 70 So, 24, 70 
Fla. 264. 

10 . Lia,—State v. Kattalie. 112 So. 

614, 168 641. 

11 . Leu—State v. Kattalla, supra. 

18. M.D.—State v. Marcovltz, ’ '248 

N.W. 481, 63 IT.D. 458. 
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13. Cal.—People v. Steinberg, 124 P. 
2d 341, 51 Cal.App.2d 221. 

14. Wa^h.—State v. Salzman, 66 P. 
2d 1006, 186 Wash. 44. 

15. Ill.—People V. Xmnsworth, 66 WT. 
B.2d 52, 323 lll.App. 470. 

Beplacement of stolen stock certilU 
oate 

Ill.—People V. Raoine, 1 N.EL2d 63, 
862 111, 602. 

16. Ga.—Smith v. State, 182 S.ES. 
858, 52 Ga.App. 207. 

17. l^ass.—Commonwealth v. Cabot, 
136 N.S}. 466, 241 Mass. 131. 

91& Iowa;—state r. Gtrum, 199 W.W. 
378, 184 Iowa 1166. ’ * 
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to steal money for betting purposes, and enabling a 
bookmaker to receive such money from the clerk, 
would not excuse them, or relieve either of the con¬ 
sequence of the offense committed by him, and the 
bookmaker’s knowledge or reasonable belief that the 
money was stolen depends on circumstances known 
to him.1® 

§ 14. Persons Liable 

a. In general 

b. Thief 

c. Accessaries to larceny, etc. 

d. Husband and wife 

a. In G'eneral 

The receiver is the only principal In the offense of 
receiving stolen goods. In order to sustain a Joint charge, 
there must be a joint receipt at one and the same time. 

Under an indictment for receiving stolen goods, 
there is no principal in the offense charged except 
the receiver.^® Where one of the employees of 
accused actually received a stolen article, and ac¬ 
cused was familiar with, and approved, what oc¬ 
curred, accused, being an accessary, has been held 
to be liable to indictment and prosecution as a prin¬ 
cipal and one who, after a larceny has been com¬ 
pleted, being present, aids and abets others in re¬ 
ceiving the stolen property, with knowledge that it 
was stolen and with the intent, either for his own 
gain or to prevent the owner from again possessing 
the property, i$ a principal and properly prosecuted 
as such.22 

The term ^'fence” is defined supra § 1. 


Persons jointly accused. In order to sustain a 
joint charge of feloniously receiving stolen goods, 
there must be a joint receipt at one and the same 
time,23 and a receipt by one of those accused at one 
time and place, and a subsequent receipt by another 
at another time and place, will not support the joint 
charge,24 but will only justify the conviction of the 
one who first received them.25 

Receiving stolen motor vehicle. Where two per¬ 
sons aid and abet each other in committing the of¬ 
fense of receiving a stolen motor vehicle, both being 
present, both are principals and are equally guilty.^® 
However, in order to constitute one an “accomplice” 
to the crime, he must sustain such a relation to the 
acts charged that he can be jointly indicted for its 
commission.27 A thief’s act in delivering a stolen 
car to accused or one for whom accused acted docs 
not make the thief an accomplice of accused in the 
crime of knowingly receiving a stolen automobile, 
since the thief’s crime is that of larceny, and his 
asportation, sale, and delivery to accused or an¬ 
other are but elements thereof.22 

Partners. Where one partner, without his co¬ 
partner’s knowledge, receives stolen goods, know¬ 
ing them to be stolen, and his copartner, afterward 
learning of the theft, takes charge of them, both 
are guilty of receiving stolen goods.50 

b. Thief 

One who steals property or fs a principal to the theft 
cannot be convicted of receiving, buying, concealing, or 
aiding In concealing the property stolen. 

It is elementary law that one vrho steals prop¬ 
erty,or, accor^ng to other decisions, that one 


Id. Md.—Henze v. State. 140 A. 218, 
154 Md. 832. 

go. La.—State v. Ugarte. 145 So, 
260, 176 La. 54. 

fll. Ill.—People V. Levy, 17 lT.E.2d 
967. 870 III. 82. 

02 . Mont.—State v. Huffman, 296 P. 
789, 89 Mont. 194. 

23. Colo.—Garcia v. People, 295 P. 
491, 88 Colo. 267. 

Husband and wife as joint receivers 
see infra subdivision d of this sec¬ 
tion. 

24. Colo.—Garcia v. People, supra. 

25. Colo.—Garcia v. People, supra. 

26. KC.—State v- Dali, 181 S.B. 
574, 191 N.C. 233. 

27. Ky.—Barry v. Commonwealth, 
280 S.W. 118, 2X2 Ky. 778. 

28. Ky.—^Barry v. Commonwealth, 
supra. 

99 . Ky.—Barry v. Commonwealth, 
supra. 


30. Ill.—Faunce v. People, 61 HI. 
311. 

Ky.—Sanderson r. Commonwealth, 
12 S.W. 136, 11 Ky.L. 841. 

31. Cal.—^People v. Stoddard, 119 P. 
2 d 160, 48 Cal.App.2d 86—'People v. 
Taylor. 40 P.2d 870, 4 Cal.App.2d 
214. 

Ill.—People V. Blumenfeld, 183 H.B. 
815, 351 111. 87. 

Miss.—Corpus Jtizis guoted in Thom¬ 
as V. State, 39 So.2d 272, 273, 205 
Miss. 653. 

Mo.—State V. Coppersmith, 106 8.W. 

2d 991, 231 Mo.App. 711. 

N.T .—People v. Baghita, 93 K.B.2d 
649, 301 N.Y. 223, reargument de¬ 
nied 95 H.E.2d 412, 301 N.T. 744 
—People ex rel. Kondrk v. Poster, 
75 K.T.S.2d 180, 190 Misc. 698, re¬ 
versed on other grounds 81 H.T.S. 
2d 926, 274 App.Div. 850, affirmed 
87 N.B.2d 281, 299 N.Y. 329—Peo¬ 
ple V. Bigley, 35 N.Y.S.2d 180, 178 
Misc 552. 


S.a—State V. Tindall, 50 S.B.2d 188. 
213 S.C. 484—State v. Hamilton, 
174 S.EI. 396, 172 S.C. 453. 

Tex.-Hochman v, SUte, 170 S.W.2d 
756, 146 Tex.Cr. 23. motion over¬ 
ruled 171 S.W.2d 130. 146 Tex.Cr. 
23—Coy r. State, 100 S.W.2d 1016. 
131 Tex.Cr. 489—Byrd v. State, 88 
S.W.2d 332, 117 Tex.Cr. 489— 

Brown v. State, 16 Tex.App, 581. 

53 CJ. p 518 note 55. 

Different offenses in same transac¬ 
tion generally see Criminal Law 
f 9. 

Liability of one receiving or having 
in possession goods stolen from in¬ 
terstate shipment see supra I 4. 

'Tt is well established that the 
person who actually does the strai- 
ing cannot also be guilty of receiv¬ 
ing the stolen property for the rea¬ 
son that he cannot deceive* it from 
himself.**—^Aaronson v. U. S., C.A. 
Md., 175 F.2d 41, 42. 

Beoeiviag stolen motmr vehiele 
Tex.—Murphy v, SUU, 95 8.WM 
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who is a principal to the theft thereof,32 can¬ 
not be convicted of receiving, buying, conceal¬ 
ing, or aiding in concealing the property stolen; 
and it is error for the trial court to permit the jury 
to convict accused of both offenses.33 The statutes 
making the receiving of stolen goods a substantive 
offense are not intended to punish the thief by way 
of a double penalty, but are directed against those 
who would make theft easy or profitable.34 So, 
where one steals goods under such circumstances 
that the receiving thereof is a part of the theft 
itself, he cannot be convicted of receiving the 
stolen goods.36 Likewise, one who has stolen prop¬ 
erty jointly with another, that is to say, who jointly 
with another takes part in the caption and asporta¬ 
tion of the property, cannot properly be convicted 
of receiving stolen property.36 A seeming limitation 
of this rule is that one who steals from a tliief in¬ 


§ 14 

stead of receiving the property with his consent may 
be convicted of receiving stolen property,37 although 
he might also be convicted of larceny.^s 

The rule that one who is a principal to the theft 
of property cannot be convicted of receiving it does 
not apply where the receiver of stolen property is 
only a co-conspirator to the theft ;3 9 and an accom¬ 
plice to a theft may be convicted as a receiver of 
the goods stolen.49 Where one procures another 
to steal goods out of the state and bring them into 
the state, where he then receives the goods, the re¬ 
ceiver is not a principal in the larceny, but is guilty 
of receiving stolen goods in the state into which 
they have been brought^^ 

Thief as accomplice to receiver. It has been de¬ 
clared probably to be true that the thief is not an 
accomplice of the receiver of stolen goods,^3 


133, 130 Tex.Cr. 610—Uhl v. State, 
287 S.W. 1090, 105 Tex.Cr. 265. 

Tile thief is not a principal to 
the offense of receivlngr the stolen 
goods.—State v. Ugarte, 145 So. 266, 
176 La. 54. 

Burglar 

Cal.—People v. Taylor, 40 P.2d 870, 
4 Cal.App.2d 214. 

32* Tex.—^Evans v. State, 211 S.W. 
2d 207, 152 Tex.Cr. 58—^Rountree v. 
State, 164 S,W.2d 847, 144 Tex.Cr. 
676—Coy V. State, 100 S.W.2d 1016, 
131 Tex.Cr. 489—Mclnnis v. State, 
54 S.W,2d 96, 122 Tex.Cr. 128— 
Bloch V. State, 193 S.*W. 303, 81 
Tox.Cr. 1—^Hochman v. State, 170 
S.W.2d 766, 146 Tex.Cr. 23, mo¬ 
tion overruled 171 S.W.2d 130, 146 
Tex.Cr. 23. 

Accused held not shown to he prin¬ 
cipal to theft 

Tex,—Evans v. State, 211 S.W.2d 
207, 162 Tox.Cr. 68—Petty v. State, 
82 S.W.2d 966, 128 Tex,Cr. 662. 
Physical participation In crime 
Rule that principal cannot receive 
stolen property from himself with 
felonious intent applies only to prin¬ 
cipal present and in actual, physical 
participation in crime,—^People v. 
Spinuzza, 62 P.2d 471, 99 Colo. 303. 
Acoessary after fact 

Under the statute penalizing the 
buying or receiving of stolen goods 
with knowledge, the offense of acces¬ 
sary after the fact is a separate 
crime from that of the principal.— 
Gaspin v. State, 45 S.E.2d 785, 76 
GaApp. 375. 

33. Cal.—People v. Taylor, 40 P.2d 
870, 4 Cal.App.2d 214. 

N.T.—People v. Uaghita, 93 N.E.2d 
649, 801 N.Y. 228. 

S.O.—State V. Hamilton, 174 S.E. 
396, 172 S.C. 468. 

31, Misa—Corpus Juris 'diluted in 


Thomas v. State, 89 So.2d 272, 
273, 205 Miss. 653. 

53 C.J. p 513 note 56. 

35. S.C.—State v. Tindall, 60 S.B. 
2d 188, 213 S.C. 484. 

36. Miss.—Corpus Juris qt^oted in 
Thomas v. State, 89 So.2d 272, 273, 
205 Miss. 653. 

63 C.J. p 613 note 67. | 

Accused present and participating 
Where evidence established that 
accused was actually present, aid¬ 
ing, abetting, and participating in 
theft of property, he could not be 
convicted of offense of receiving the 
stolen property.—^Thomas v. State, 
39 So.2d 272, 205 Miss. 653. 

37. N.C.—State v. Hauser, 111 S.B. 
349, 183 N.C. 769. 

38- N.Y.—Ward v. People. 8 Hill 
395. 

N.C.—State v. Wincroft, 76 N.a 88. 

39. Tex.—^Evans v. State, 211 S.W. 
2d 207, 162 Tex.Cr. 68—Morshon v. 
State, 156 S.W.2d 372, 142 Tex.Cr. 
676. 

Test of crime to which one Is prin¬ 
cipal 

The distinguishing feature in de¬ 
termining when one is a principal to 
theft rather than to receiving and 
concealing stolen property lies in 
whether conspiracy ended with de¬ 
livery of stolen property, if so, re¬ 
ceiver and concealer of stolen prop¬ 
erty is not a principal to thuft, but, 
if there remains some act to be per¬ 
formed by receiver of stolen proper¬ 
ty in furtherance of a conspiracy or 
common design, then receiver is so 
connected with the theft as to con¬ 
stitute him a principal.—Evans v. 
State, 211 S.W.2d 207, 162 TexCr. 
68 . 

40. Tex.—Clark v. State, 95 S.W.2d 
1309, 131 Tex.Cr. 1. 
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ProseoutioiL for either offense 
Where accomplice to theft receiv¬ 
ed and concealed the stolen property, 
he could be prosecuted either as an 
accomplice or for receiving and con¬ 
cealing stolen property.—Rountree v. 
State, 1C4 S.W.2d 847, 144 Tex.Cr. 
676. 

Constructive possessiou 

One who, if a party to larceny, did 
not participate in actual asporta¬ 
tion and was merely in constructive 
possession as an accomplice, could 
be convicted of receiving stolen 
property, as against contention that 
a larcener cannot physically receive 
from himself the thing which he 
has stolen.—State v. Webber, 116 P. 
2d 679, 112 Mont. 284, 136 A.L.R. 
1077. 

Transfer of Interest; continuation ot 
Joint interest 

Where persons agree that one steal 
property in other’s absence and 
transfer Interest in stolen property 
completely by sale or delivery there¬ 
of to other person or third person, 
person buying or receiving such 
property with knowledge that it is 
stolen may be convicted of receiving 
stolen property, but not where Joint 
or common interest in property or its 
proceeds continues after, it has been 
delivered subsequent to theft there¬ 
of.—Gammel v. State, 62 S.W. 2d 139, 
124 Tex.Cr. 328. 

Conspiracy to steal automobile 
One who aids in the conspiracy to 
steal an automobile by ohanglng the 
engine number is not guilty of re¬ 
ceiving stolen property, but is guilty 
either of theft or of being an ac¬ 
complice to the theft.—^Walker v. 
State, 262 S.W. 652, 94 TexOr. 568. 

41. H.J.—State v. Gargare, 95 A. 
625, 88 N.J.Law 389. 

42. Heb.—Nieden v. State, 234 N.W. 
563. 120 Heb. 619. 
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that, where a- different rule prevails, it is usually 
because of statutory control or influence how¬ 
ever, one who steals personal property and sells it 
to another may, under a proper state of facts, be 
considered an accomplice of the buyer of the stolen 
property>4 

c. Accessariea-to Laxceny, Etc. 

One who was an accessary before or after the fact, 
t)Ut was not present at the actual caption and asporta¬ 
tion, or took no part therein, but received the goods aft¬ 
er the theft, may be convicted of receiving stolen goods, 
as may one who was present at the larceny and aided 
therein, although he was not guilty of the actual taking. 

An apparent exception to the rule that one who 
steals property cannot be convicted of receiving it, 
as discussed supra subdivision b of this section, 
is that one who was an accessary before or after the 
fact but was not present at the actual caption and 
asportation of the goods or took no part therein, but 
who received the goods after the theft, may be con¬ 
victed of receiving stolen goods,and this is true, 
although statutes provide, or the rule is applied that 
a person who has been an accessary to a theft may 
be convicted as principal thief.'^® One who was 
present at the time of the commission of larceny and 
aided in the commission thereof, although he was 
not guilty of the actual taking, can be convicted of 
receiving or concealing the property so stolen, for 
the reason that the receiving of the property is sub¬ 
sequent to the larceny in fact and not a part of it.^^ 


d. Husband and Wife 

Authorities differ as to whether a wife can be con¬ 
victed of receiving stolen goods from her husband. A 
husband and a wife may be convicted as Joint receivers 
if the wife is not under coercion by the husband. 

It has been held that a wife cannot be convicted of 
receiving stolen goods from her husband but there 
is also authority to the contraryWhere it is 
shown that the wife is not acting under the coercion 
of her husband, the husband and wife may be con¬ 
victed as joint receivers but, if the wife is act¬ 
ing under the coercion of her husband, she cannot 
be convicted.51 The mere presence of a stolen ar¬ 
ticle at the domicile of a husband and wife in no 
way makes her particeps criminis in the unlawful 
receiving or concealing of the article.®- 

§ 15. Indictments or Informations 

a. In general 

b. Intent 

c. Description and value of property 

<L Ownership of property 

a. In (General 

In accordance with general rules, the Indictment or 
Information in a prosecution for receiving stolen goods 
must set forth all the essential elements of the offense, 
or follow the form laid down In, or the language cf, the 
statutes. 

General rules apply with respect to the indictment 
or information in a prosecution for receiving stolen 
goods,and, pursuant to such rules, the indictment 


**The actual thief, relatively to 
the receiver of stolen goods, is an 
independent crinainal; and, although 
he may commit the larceny by which 
he possesses himself of stolen goods, 
he does not and cannot participate 
with the receiver of suoh goods in 
the special offense committed by the 
latter in receiving such, goods, know¬ 
ing them to be stolen/*—Springer v. 
State, $0 S.B. on, 102 Ga.'447—Gaa- 
pln V. State, 45 S.E.2a 785, 787, 75 
Oa.App. 376. 

48. Neb.—Nieden v. State, 23i N.W. 
663, 120 Neb. 619. 

44i Neb.—Nledea v. State, aupra. 

45. U.S.—^Aaronson v. XT. S., C.A. 
Md., 176 P.2d 41. 

Cal.—^People v. Stoddard, 119 P.2d 
160, 48 Cal.App.2d 86. 

Colo.—People v. Spinussa 62 P.2d 
471, 99 Colo. 303. 

III.—^People V. Blumenfeld, 182 N.Bl 
815, 351 Ill. 87. 

Ner.—Ooxpiis ffeurls cited la State v. 
Sheeley, 162 P.2d 96, 98, 62 Nev. 
88 . 

S.a—State V. Tindall, 50 S.B.2d 188. 

212 8.C. 484. 

62 CU.P 514 notes 62, 68. 


Beceivl&g embraced ia oaptloa aad 
asportatloa 

A principal or accessary who does 
not personally participate in the cap¬ 
tion and asportation with the actual 
thief may be adjudged guilty of both 
burglary emd receiving the stolen 
property which the latter has tiiken; 
but this rule does not apply where 
the receiving of the stolen proper¬ 
ty Is embraced in its caption and 
asportation.—^People v. Taylor, 40 0?. 
2d 870, 4 Cal.App.2d 214. 

Promise to purchase automobile sto¬ 
len 

Where accused assured thief that, 
if he would steal and bring him a 
good automobile, he would be paid, 
accused was not an accessary to the 
stealing, so as to be guilty of lar¬ 
ceny, but was properly convicted of 
receiving stolen goods.—^Harper v. 
State, 42 So.2d 183, 207 Miss. 733. 

46. Colo.—People v. Splnuaaa, 62 P, 
2d 471, 99 Colo. 303. 

53 C.J. p 614 note $4. 

47. Fla.—^Adams v. State, 52 So. 
451, 60 Fla, 1, Anx]uCas.l912B 1209. 

63 C.J. p 614 note 65, 
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48. Cal.—People v. Willard, 38 P. 
585, 92 CaJ. 482. 

48, Tex.—Holt V. State, 160 S.W.2d 
957, 960, 144 Tcx,Cr, 88. 

»Tt would be a peculiar doctrine 
to say that the husband r#uld steal 
and place the fruits of his crime in 
his wife’s possession, and that she 
would be immune from punishment 
for such reception and conceulmont.*' 
—Holt V. State, supra. 

50. Me.—State v. Nelson, 29 Me. 
329 

N.Y.—C3k)ldsteln t. People, 82 N.T. 
231. 

53 C. j. p 515 note 73. 

51. S.C.—State V. Houston, f 8.S, 
942, 29 S.C. 108. 

53 aj. p 515 note 74. 

53. Ala.—Ruffin v. State, 6 So. 2d 
456, 20 AlaApp. 244, certiorari 
denied 6 So.2d 456. 342 Ala 846. 

53. SNddettoe before grsad Jury held 
sufficient to warrant indictment for 
receiving stolen property.—People v. 
Vaccarella, 12 N.T.S.2d 925, 157 App. 
IMv. 461—People v. SHinsky, 267 N.T. 
S. 52, 325 App.Div. 289—People v, 
IKJoeci; 17 N.T.R2d 724. 
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or information in such a prosecution must allege 
all the essential elements of the offense 64 In gen¬ 
eral, the allegations are sufficient if they set forth 
the acts constituting the offense in ordinary and con¬ 
cise language, in such manner as to enable a per¬ 
son of common understanding to know what is in- 
tended,66 and sufficiently apprise accused of the na¬ 
ture and character of the charge against him.®® 
An indictment or information ordinarily is sufficient 
if it substantially follows the form laid down in the 
statutes,67 or follows an approved form which meets 
the requirement of the statute,®® or if it follows the 
language of the statute defining the offense, uses 
language of equivalent import, or embodies every 
clement of the offense as defined by the statute on 
which the prosecution is based ;6® and this is so al¬ 
though the indictment may be "archaic” in expres- 
sion.66 

It has been held that it is not necessary to set 
forth in the indictment the particular statute on 
which it is based, even where there are two statutes 
to which it might refer.®! The specific place at 
which accused received or concealed the stolen prop¬ 
erty need not be set forth where the crime is alleged 
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to have been committed in a named county which is 
within the jurisdiction of the court and accused 
has been held not entitled to a bill of particulars 
as to the place of the offense.®® 

Theft It must appear from the indictment that 
the goods received were stolen goods.®4 However, 
it is generally held not necessary to allege the facts 
going to constitute the original unlawful taking as 
would be required in case of prosecution therefor,®® 
since the stealing is not the foundation of the indict¬ 
ment but matter of inducement thereto®® and since 
a statement of the facts going to constitute the 
original unlawful taking is not essential to a descrip¬ 
tion of the offense.®7 It need not be alleged that 
the taking of the property by the thief was against 
the will or without the consent of the owner of 
the property.®® 

The receiving. The indictment or information 
must allege that accused bought, received, concealed, 
or aided in concealing, or withheld the goods, ac¬ 
cording as the local statute may provide.®® Where 
the statute in defining the crime of receiving stolen 
property sets out the different acts by which one 
may be guilty of that crime, the indictment may 


S4- Ky.—Cohan v. Commonwealth, 
89 S.W.2d 872, 262 Ky. 80. 

53 C.X p 516 note 6. 
jAlleffatioiui held snidoient 
C.S.—Tanchuck v, U. S„ C.C.A.Utah, 
93 P,2d 634—Smith v. Johnston, C, 
C.A.Cal.. 83 F.2d 321. 

Ala.—Gandy v. State, App., 46 So.2d 
247—Wigeins v. State, 13 So.2d 756, 
31 Ala.App, 60, certiorari denied 12 
So.2d 758, 244 Ala. 246—Miller v. 
State. 177 So. 176, 27 AlaA.pp. 600, 
Fla.—^Perkins v. State, 171 So, 665, 
126 Pla. 707. 

Ill.—^People V. Nlemeyer, 63 N.B.2d 
721, 391 111. 627. 

tja.—State v. Goldstein, 174 So. 873, 
187 La. 353. 

N.D.—State v. Marco vitz, 248 KW. 
481, 63 N.D. 458. 

Tox—Johnson v. State, 164 S.W,2d 
702, 144 TexCr. 496—Salcido v. 
State, 70 S.W.2d 706, 106 TexCr. 
281—Walters v. State. 277 S.W. 
653, 102 TexCr. 243. 

42 C.J. p 1392 note 92 [a]. 

S5. N.D.—State v. Marcovitz, 248 N. 
W. 481. 63 N.D. 468. 

SB* Ind.—Wertheimer v. State, 169 
K.B. 40. 201 Ind. 572. 

57« Ala.—^Farzley v. State. 163 So. 
393, 26 Ala.App, 387, certiorari de¬ 
nied 163 So. 394. 231 Ala. 60—As- 
berry v. State, 185 So. 606, 24 Ala. 
App. 376—^Marshal v. State. 98 So. 
236. 18 AlaJlpp. 48$. 

» Tex—Walters v. State. 277 S.W., 
658,102 TexCr. 248. 


59. Ga.—Ford y. State. 139 S.B. 355, 
164 Ga. 638. 

Idaho.—State v. Montgomery. 285 P. 

467, 48 Idaho 760. 

Ind.—Wertheimer v. State, 169 N.B. 

40, 201 Ind. 672, 68 A.L.R. 178. 
La.—State v. Newton, 117 So. 231, 166 
La. 297. 

Mo.—State v. Derrington, 137 S.W.2d 

468. 

31 C.J. p 719 note 46 [a]—42 C.J. p 
1392 note 95—53 O.J. p 616 note 6. 
Common-law or statutory offense 
Where accused is to be tried for a 
statutory crime of receiving stolen 
property, which differs from the com¬ 
mon-law crime in that knowledge is 
immaterial if no diligent inquiry was 
made by accused as to the right of 
the person from whom he received 
the property to dispose thereof, the 
indictment should charge the crime 
in the language of the statute; and 
a particular count of the indictment 
was construed to charge accused with 
the commission of the common-law 
crime of receiving stolen property, 
rather than the statutory offense.— 
People V. Gold, 267 N.T.S. 682, 289 
App.I>iv. 368. 

Allegations held suflLoient 
Indictment was not insufficient to 
charge offense of receiving public 
property theretofore stolen **by any 
other person" because of omission of 
quoted words therefrom, where in¬ 
dictment as a whole supplied the 
missing words and was sufficient to 
inform accused of (^rges against 
1 him.-U. e. V, AlfanO, C.<1A.N.T.. 165 
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F.2d 520, certiorari denied 67 S.Ct. 56, 
329 U.S. 721, 91 L.Bd. 624. 

60. Mo.—State V. Johnson, 285 S.W. 
422. 

61. Pa.—Commonwealth v. Sabo, 83 
Pa.Super. 166. 

62. N.T.—^People v. Rubin, 11 N.T.S. 
2d 405, 170 Mlsc. 969. 

63. N.T.—^People v, Rubin, supra. 

64. U.S.—Tanchuk v. U. S., aC.A. 
Utah, 93 F.2d 534. 

53 C.J. p 517 note 10. 

65. Ky.—Corpus Juxis cited la 
Gossett V. Commonwealth, 145 S.W. 
2d 1063, 1064, 284 Ky. 766. 

Okl.—Woodruff v. State, 41 P.2d 129, 
56 OkI.Cr. 409. 

Tex—Wilson v. State, 28 S.W.2d 804, 
115 TexCr. 308. 

53 C.J. P 517 note 13. 

66 . Tenn.—Swaggerty v. State, 9 
Terg. 338. 

67. Or.—State v. Robinson, 145 P. 
1067, 74 Or. 481. 

68 . Ky.—Gossett v. Commonwealth, 
145 iS.W.2d 1063, 284 Ky. 766—Blu- 
slnsky v. Commonwealth, 144 S.W. 
2d 1038, 284 Ky. 305, overruling 
Cohan v. Commonwealth, 89 S.W.2d 
872. 262 Ky. 80. 

69. Allegations held sufficient 

An Indictment charging that ac¬ 
cused did "buy or obtain." instead of 
"buy or receive," stolen property, was 
sufficient to charge the offense, since 
the quoted phrases are practically 
synonymous.—Claxton v. State, 187 
So. 877, 186 Miss. 426. 
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charge accused with committing any or all of the 
acts as one offense,'^® If the indictment charges 
buying of stolen goods, concealment is not an es¬ 
sential element of the offense and need not be 
alleged,but, if alleged, the allegation will be con¬ 
sidered as surplusage and will not vitiate the indict- 
ment .'^2 An indictment under a statute making it an 
offense to ‘‘buy, receive, conceal, or aid in the con¬ 
cealment of” stolen goods which employs the terms 
“receive and conceal” is not bad since the averment 
as to concealment may be treated as surplusageJ^ 
It has also been held that under a statute making it 
a crime to buy, receive “or” aid in concealing goods, 
an indictment may charge that accused bought, re¬ 
ceived “and” aided."^^ An indictment for “receiving*^ 
stolen goods need not allege that accused paid any 
consideration for the goods.*^® 

Guilty knowledge. Since guilty knowledge is the 
gist of the offense, it is necessary to charge that 
accused received the stolen goods knowing at the 
time that they were stolen.^® However, it is not 
necessary to allege that accused knew that the goods 
were stolen from any particular person nor is 
it necessary to set out evidence in order to prevent 
an allegation of accused’s knowledge from being a 
conclusion of the pleader.78 An allegation of re¬ 
ceiving or concealing stolen property by one having 
reasonable grounds for believing that it has been 


stolen has been held sufficient.^* 

Name of thief or person from whom goods re¬ 
ceived. In the majority of jurisdictions, it is held 
that the indictment or information for receiving 
stolen goods need not state the name of the thief or 
person from whom the goods were received,and 
need not allege that the name of the thief or person 
from whom the goods were received is unknown,®^ 
since this is not essential to a description of the of- 
fense.82 In a limited number of jurisdictions, how¬ 
ever, the rule is well settled that the name of the 
person from whom the property was received must 
be alleged,®^ or, if unknowm, that fact may and 
should be alleged,*^ although it is not necessary to 
allege by whom the property was stolon.''^® Under a 
statute which makes the receiver of stolen goods an 
accessary to the theft, it has been held that an in¬ 
dictment for receiving stolen goods must aver from 
whom the stolen goods were received so as to show 
that he received them from the principal fclon.^*’ 
There is also some authority to the effect that the 
name of the thief, if known, must be alleged, but, if 
unknown, that fact must be so alleged, notwithstand¬ 
ing proof of the theft by any person will suffice to 
sustain the charge.*^ 

In the case of property stolen by several persons, 
it is sufficient to allege in the indictment that the 
property was received from one or more of the 


70. Ill.—^People V. Weinberg, 198 N. 
m 691, 361 Ill. 637. 

AUegatloiLS held stifflolent 

Information charging accused with 
unlawfully purchasing, receiving and 
aiding in the concealment of stolen 
property, knowing the property to 
have been stolen, merely stated three 
methods of committing but one of¬ 
fense.—Whitefleld v. State, 188 So. 
301, 137 Pla. 552. 

71. Ohio.—Holtz V. State, 30 Ohio 
St 486. 

53 O.J« P 518 note 20. 

72. Ohio.—^Holtz V. State, supra. 

73. Ala.—State v. Murphy, 6 Ala. 
845. 

74. Iowa.—State v. Peuerhaken, 66 
N.W. 299, 96 Iowa 299. 

53 C.X P 518 note 24. 

75. La.—State v. Nattalle, 112 So. 
514, 163 La. 641. 

N’.T.—Hopkins v. People, 12 Wend. 

76. , 

76. Ala.—McBIroy v. State. 142 So. 
590, 25 AIa.App. 164. 

Ill.—People V. Harris, 68 N.B.2d 728, 
394 Ill. 325. 

Mo.—State v. Eggleston, App., 27 S. 
W.2d 726. 

OkL—Willis V. State, 63 P,2d 769, 
60 OkLOr. 243. 


S.C.—State V. Dondy, 155 S.B. 150, 
158 S.C. 15. 

63 C.J. p 618 note 28. 

Knowledge of owner 
An allegation that the owner of 
the property knew it to have been 
stolen was not equivalent to an alle¬ 
gation that accused had knowledge 
that it had been stolen at the time he 
received It.—^People v. Harris, 68 N. 
E,2d 728. 394 III. 826. 

Allegations held sufBLcient 

Ky.—Cole v. Commonwealth, 64 S. 

W,2d 674, 246 Ky. 149. 

53 C.J. p 618 note 28 [a]. 

77. Mo.—State v. Smith, 157 S.W. 
319, 260 Mo. 350—State v. Sakow- 
ski, 90 S.W. 435, 191 Mo. 635, 4 
Ann.Cas. 751. 

78. Ga,—Sampson v. State, 4 S.B.2d 
290, 60 Ga.App. 512. 

79. Ala.—Lindsey v. State, 128 So. 
210, 221 Ala. 176—Cockrell v. State, 
29 So.2d 152, 32 Ala.App. $18. 

80. Ill.—^People V. Allen, 96 N.B.2d 
446, 407 Ill. 696—People v. Devore, 
83 N.B.2d 730, 402 Ill. 339. 

Ky.—Niece v. Commonwealth, 212 S. 

W.2d 291, 307 Ky. 760. 

La.—State v. Goldstein, 174 So. 873, 
187 La. 353. 


Tex.-Wilson v. State. 28 S.W.2d 804. 

115 Tex.Cr. 308. 

53 C.J. p 521 note 83. 

81. Pla.—Broxson v. State, 128 So. 
628, 99 Pla. 1187. 

53 C.J. P 522 nota 84. 

82. N.Y.—lV‘(>ple V. Caswell, 21 
Wend. 86. 

53 C.J. p 522 note 85. 

83. W.Va.—State v. Smith, 126 KE. 
703, 98 VV.Va. 185. 

53 C.J. P 522 note 86. 

84. Tex.—Haynes v. State, 143 S.W. 
2d 617, 140 Tex.Cr. 62. 

53 C.J. p 522 note 86. 

Diligence in asoertalning mutte 
An indictment which does state 
that the property was received by ac- 
cu.sed from an unknown person need 
not go further and set out that the 
name of such person could not be as¬ 
certained by reasonable diligence and 
Investigation.—McLeroy v. State, 97 
S.W.2d 184, 131 Tex.Cr, 118. 

85. Okl.^—^Hartgravea v. State, 114 P. 
348, 5 Okl.Cr. 266, 33 L.R.A..N.S., 
568, Ann.Cas.l912D 480. 

86 . N.C.—State v. Ivea, 86 N.C. 338. 
63 C.J. p 522 note 38. 

87. Ga.—Slmmona v. State, 4 Qa. 
465. 
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takers.®® It is not necessary to allege that accused 
knowingly bought the stolen goods from the prin¬ 
cipal thief, where the receiving of such goods from 
any person knowing them to be stolen is a crime.®® 

Time and place of theft. Ordinarily the time 
and place of the theft need not be stated,®® since this 
is not essential to a description of the transac- 
tion.®i The indictment in a prosecution for know¬ 
ingly receiving goods stolen in the course of trans¬ 
portation in interstate commerce should set forth 
the place or vehicle from which the goods were 
stolen,®® and must charge that the goods were ob¬ 
tained from one of the places or facilities of trans¬ 
portation enumerated in the statute.®® 

Conviction of thief. Where the conviction of the 
thief is not a condition precedent to the conviction 
of one charged with receiving the property stolen, 
it is not necessary to allege a conviction of the 
thief.®^ However, where by statute the receiver of 
•stolen goods is made an accessary after the fact, 
an indictment for the offense of receiving stolen 
goods must allege that the thief had been con¬ 
victed,®® unless he is unknown and that fact is al¬ 
leged.®® Moreover, under a statute providing that 
the receiver of stolen goods may be prosecuted 
either as a felonious accessary or for a misdemeanor 
only, if the receiver of the goods is prosecuted as a 
felonious accessary the indictment must allege that 
the principal has been convicted.®^ Further, it has 
been held without discussion that in an indictment 


§ 15 

against a receiver of stolen goods, it is necessary 
to allege and prove the ownership of the property 
stolen or that the principal has been duly con¬ 
victed.®® 

Concealing stolen goods brought from another 
state. An indictment for concealing stolen goods 
brought from another state should contain a direct 
statement that the stolen goods were brought into 
the state;®® but it has been, held that the indict¬ 
ment is sufficient if this fact is necessarily inferred 
from facts stated in the indictment^ In a prosecu¬ 
tion for concealing stolen goods brought from a 
named state into another state, the indictment is not 
defective for failing to allege that the first state 
is one of the states of the United States, since the 
court will take judicial notice of this fact® 

Charging joint receiving by conspirators. It has 
been held that an indictment is good which charges 
several defendants with a joint receiving, in pur¬ 
suance of a conspiracy,® although the goods were 
received at different times and places, and all were 
not present on each occasion.* 

b. Intent 

A criminal Intent must be alieged where It Is an In. 
dispensable element of the offense of receiving stolen 
goods, but need not be alleged otherwise. 

Where a criminal intent is not an essential ele¬ 
ment of the offense, it is unnecessary to allege a 
criminal intent.® On the other hand, where such 


88 . Tex.—^Metaxes v. State, 76 S.W. 
2d 888, 127 Tex.Cr, 313. 

89. Ga.—Gaspin y. State, 45 S.E.2d 
785, 76 Ga.App. 375. 

'90. III.—^People y. Dwyer, 74 N.E.2d 
882, 397 Ill. 699. 

Tex.—Wilson y. State, 28 S.W.2d 804, 
116 Tex.Cr. 308. 

163 C.J. P 622 note 91. 

4 i(oods ^hdieretofoxe” atoiea 

Allepratlon that accused did unlaw¬ 
fully have, receive, and aid In con¬ 
cealment of certain goods, which mer¬ 
chandise had been “theretofore*' sto¬ 
len, and that accused at time of com¬ 
mitting offense knew merchandise 
had “theretofore** been stolen, was 
not insufficient by reason of use of 
word **therotofore,** which has been 
Judicially defined to mean before 
then.—^Hamilton v. State, 176 So. 39, 
129 Fla. 219, 112 A.L.B. 1013. 

Theft outside state 
An information charging that ac¬ 
cused and another, on date specified, 
knowing that certain money had been 
stolen, did receive it and brought it 
into the state in violation of statute 
making it a misdemeanor to bring 
stolen property into the state, was 
.Bufilcient, even though the informer 


tion did not specifically allege that 
such money was stolen outside the 
state.—State v. Court of Special Ses¬ 
sions of Essex County, 38 A.2d 677, 
132 N.J.Law 44. 

91. Or.—State v. Robinson, 146 P. 
1067, 74 Or. 481. 

92. U.S.—Wolkoff y. V. S., C.C.A. 
Ohio, 84 F.2d 17. 

Allegatioiu held insuflloient 

Indictment which alleged that ac¬ 
cused received stolen goods with 
knowledge that they had been stolen 
from named freight company while 
in course of transportation in inter¬ 
state commerce from company in one 
community to company in another 
community was held fatally defective 
for failure to designate place or vehi¬ 
cle from which goods were stolen.— 
Wolkoff y. U. S., supra. 

98. XJ.S.—U. S. v. McCulloch, D.a 
Ind., 6 r.R.D. 569. 

AUegatloas held Buiftoieat 
Indictment alleging that goods re¬ 
ceived by accused were stolen from 
interstate shipment in freight car 
was held not insufficient in not alleg- 
j ing that theft was from ‘‘railroad 
I car/* since a freight car is a “rail¬ 
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road car.**—Goldstein v. u. S., aC.A. 
Cal., 73 P.2d 804. 

94. Ala.—State v. Murphy, 6 Ala. 
846. 

53 C.J. p 623 note 5. 

95. Ga—Smith v. State, 182 S.B. 858, 
62 GaApp. 207. 

63 C.J. P 623 note 7. 

96. Ga—^Rogers v. Brown, 76 S.B. 
1131, 138 Ga 760—^Belton v. State, 
96 S.E. 299, 21 GaApp. 792. 

97. Mass.—Commonwealth v. An¬ 
drews, 3 Mass. 126. 

98. Me.—State v. McAloon, 40 Me. 
183. 

99. Ind.—^Page v. State, 139 N.B. 143, 
193 Ind. 442. 

1 . Ind.—^Page v. State, supra 
63 C.J. P 623 note 16. 

2 . Ind.—^Page v. State, supra 

3. N.T.—^People v. Stein, 1 Park.Cr. 

202 . 

4. N.T.—^People v. Stein, supra 
53 C.J. p 624 note 21. 

6 . Miss.—^Renfrew v. State, 122 So. 

750, 154 Miss. 623. 

68 C.J. p 618 note 32. 
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intent is a necessary clement of the offense, the 
averment of a criminal intent is indispensable.® 
The words used in describing this intent depend on 
the wording of the local statutes describing the of¬ 
fense and also on the grade of the offense. Where 
the offense charged is the common-law misdemeanor 
of receiving stolen goods, it is sufficient to describe 
the intent as unlawful and unnecessary to allege 
that it was felonious.*^ Where the offense charged 
is a felony under the local statutes, according to the 
particular wording of these statutes it has been held 
necessary or sufficient to describe the intent as 
'^criminal,"® ''felonious,”® "unlawful, wilful and 
felonious,"unlawful and felonious,"unlawful 
and fraudulent,”12 or by other like phrases.i® 

Intent to defraud owner. Where the statutes make 
it an element of the offense that the stolen goods 
should have been received with the intent to defraud 
the owner, the indictment or information must allege 
this intent.i4 However, it has generally been held 
that if such intent is not mentioned in the statute 
an averment thereof is unnecessary!® although there 
is also authority to the contrary.!® 

Intent to benefit accused. If the statute makes 
the receiving of stolen property an offense, where 
the property is so received by accused "with intent 
to convert it to his own use or gain,” an indictment 


which fails to allege that the property was re¬ 
ceived with such intent is fatally defective.!^ If 
the statute does not provide that the property should 
have been received with the intent to convert it to 
accused's use, it is unnecessary to allege such an 
intent.!® If the statute makes it an offense for 
a person to receive stolen goods "for his own gain, 
or to prevent the owner from again possessing his 
property,” it is sufficient to allege either intent and 
unnecessary to allege both intents.!® 

c. Description and Value of Property 

The Indictment or Information must describe the stol¬ 
en property with certainty and accuracy so that the ac¬ 
cused may protect himself against another prosecution 
for the same offense. 

It is indispensable that the indictment or informa¬ 
tion shall describe the property stolen®® with cer¬ 
tainty and accuracy,®! in view of the necessity of 
identifying the offense so that accused may by 
proper plea protect himself against another prosecu¬ 
tion for the same offense.®® The same particularity 
of description is required as in an indictment for 
larceny;®® but the description need not be in any 
more detail than that necessary in a charge of 
larceny.®^ An indictment for receiving stolen prop¬ 
erty is sufficient if the stolen articles are referred 
to by their general names.®® An application for a 
bill of particulars is sometimes the appropriate mode 


6. Neb.—^Darrah v. State, 90 N.W. 
1123, 65 Neb. 201. 

7. Md.—State v. Hodges, 56 Md. 
127. 

53 C.J. P 518 note 36. 

8. N.T.—People v. Weldon, 19 N.E, 
279, 111 N.T. 669. 

53 C.J. p 518 note 38. 

9- Ky.—Commonwealth v. Green, 7 
Ky.Op. 716. 

10. Ky.—Shuttles v. Commonwealth, 
227 S.W. 164, 190 Ky. 176. 

11. Ind.—Gandolpho v. State, 33 Ind. 
439. 

12. Ohio.—Hosenhloom v. State, 19 
Ohio Cir.Ct,N.S., 23, 

13. **Tnilawfiilly, unjustly and felo¬ 
niously’’ 

Ill.—People V. Calcione, 15 N.E.2d 
859, 369 Ill. 154. 

^<h±tninaUy receiving stolen proper¬ 
ty” 

N.Y.—People v. Gnishkin, 291 N.T.S. 
922, 161 Misc. 38. 

14. Ala.—McBlroy v. State, 142 So. 
690, 25 Ala.App. 164. 

68 QJ. p 519 note 44. 

Allegations held suiUeient 
Ark.—Slinkard v. State, 103 S.W.8d 
60, 193 Ark. 765. 

15. U.S.—Bise V. U. S., Ind.T., 144 P. 
374, 74 C.aA. 1, 7 Ann.Cas, 166. 

53 a J. p 519 note 45. 


16. S.C.—State V. Crawford, 17 S.E. 
790, 39 S.C. 343. 

17. U.S.—Cohn V. U. S., N.T., 268 P. 
355, 169 C.C.A. 371. 

18. U.S.—Applcbaum v. U. S., dC.A. 
Ill,, 274 p. 43, certiorari denied 41 
S.Ct. 625, 266 U.S. 704, 66 L>.Ed. 
1180. 

53 C.J. p 519 note 49. 

19. Cal.—People v, Avila, 43 Cal. 
196. 

Idaho,—^State v, Montgomery, 285 P. 

467, 48 Idaho 760. 

20. Mo.—State v. Hicklin, 218 S.W. 
2d 664, 358 Mo. 1016. 

63 C.J. p 519 note 51* 

21. Neb,—Korab v, SUte, 139 N.W. 
717, 93 Neb. 66, I...K.A.19I5B 83. 

53 C.X p 519 note 52. 

Bescrlptlons held sufioient 

(1) In general. 

Kan.—State v. Willhite, 166 P.2d 662, 
161 Kan. 113. 

Mo.—State v, Derrington, 137 S.W.2d 

468. 

Tea.—Clark v. State, 96 S.W.2d 1309. 

131 Tex.Cr. 1. 

53 ax p 619 note 62 £b3. 

(2) ’’Pour shotguns of the value of 
3140.00, two watches of the value of 
$10.96.”—State v. Lewis, 187 S.H. 816, 
728, 188 e.H. 473, 117 W.Va. 670. 
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(3> ”One hog of the goods and 
chnttolfl of*' a named person.—State 
V. Hicklin, 218 S.W.2d 664, 358 Mo. 
1016. 

(4) "One white-faced yearling.”— 
Henry v. State, 18 So.2a 140, 246 Ala. 
487. 

(6) **Sult8” of clothes of a stated 
value and other stated personal prop¬ 
erty,—PoHhee V. State, 195 So. 767, 
29 Ala.App. 335. 

Descriptions held insufOloient 
Md.—Imbraguglift v. State, 40 A.2d 
329, 184 Md. 174. 

53 C.X p 619 note 52 feX 

22. Ga.—Brown v. State, 42 S.E. 796, 
116 Ga. 669. 

Mont.—State v, Moxley, 110 P. 83, 41 
Mont 402. 

23. U.S.—U. S. V. Johnston, D.C. 
Wash., 292 P. 491. 

63 C.X p 519 note 53. 

24. Mo.—State v. Hlclclln, 318 S.W. 
2d 664, 358 Mo. 1016. 

25. 111.—People V. Brunkala, 194 N. 
B. 318, 359 XIL 306. 

Pipe 

In Indictment for receiving amt 
concealing stolen pipe, it was not 
necessary to describe the pipe fully 
and give the name by which it was 
commonly known.—Jowers v. Stata. 
145 e,W.2d 693, 140 TtatCr. 468. 
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of reaching a defect consisting of a description of 
the property which is too general and indefinite.26 

Money. In the absence of statute providing other- 
wi'se^'^ an indictment for receiving stolen coins^^ 
or bank notes^^ should state the number and de¬ 
nomination thereof or allege that this could not be 
done because they were unknown to the grand 
jury. 

Checks or notes. In a prosecution for receiving 
a stolen check or note, it has been held necessary fo-r 
the indictment to state only that the article stolen 
was a check or note, giving the value thereof and the 
name of the owner.^® 

Motor vehicles or parts thereof. An indictment 
which describes the stolen property alleged to have 
been received by accused as parts of a named auto¬ 
mobile is sufficient to include seat covers and a 
horn used and attached to the automobile, although 
not manufactured by the maker of the car.^^ The 
description of the property as an automobile is 
sufficients^ without stating the kind and character 
of automobile.S3 

Change in form or character of property stolen. 
Where the property which was received is in form 
different from that stolen, the property in the form 
in which it was received must be described and not 
simply that in which it was stolen.s^ It is not neces¬ 
sary to state in express terms that the goods still 
retained the character of stolen goods received when 
this fact is necessarily implied from other aver¬ 
ments in the pleading.S5 
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Property stolen in interstate shipment. Where 
the indictment is for receiving goods stolen in inter¬ 
state shipment, an indictment alleging that accused 
feloniously received goods which had been a part 
of an interstate shipment stolen in the course of 
shipment sufficiently alleges that the goods were in¬ 
terstate commerce and did not lose their character 
as such.36 While the indictment must identify the 
stolen goods with sufficient definiteness,37 neverthe¬ 
less, if the descriptive terms used are sufficient in 
their ordinary sense to show what the property was, 
they will be sufficient in an indictment.33 An al¬ 
legation that the property vras stolen property, with 
a description reasonably sufficient to inform accused 
of the identity of the specific thing transported, has 
been held to be all that good pleading requires.39 

Value, Where a statute provides that indictments 
or informations must inform accused of the degree 
of a crime charged, an allegation of the value of the 
property is necessary for that purpose and, where 
a statute provides that the value of the stolen goods 
received shall be stated, an indictment not complying 
with this requirement is fatally defective.'*^ On the 
other hand, no allegation of value is necessary where 
it is provided by statute that no indictment shall be 
held insufficient for want of a statement of value,^3 
or that where value is not of the essence of the 
offense an indictment will not be deemed invalid for 
failure to allege value.43 It ha-s also been very gen¬ 
erally held that where the punishment for receiving 
stolen goods or the enormity of the offense does not 
in any sense depend on their value, it is not neces¬ 
sary for the indictment to allege any specific value,^* 


36. Ky.—Hopper v. Commonwealth, 
63 S.W.2d 467, 250 Ky. 406. 

27. Ky.—Stone v. Commonwealth, 67 
S.W. 841, 24 KyX, 10, 

53 C.J. p 519 note 56. 

28. Ala,—Burney v. State, 6 So. 391, 
87 Ala. 80. 

53 C.J. P 520 note 67. 

29. Miss.—^Ba^rsrett v. State, 13 So. 
816, 69 Miss. 626. 

53 C.J. p 520 note 58. 

80. Ill.—^People V. Brunkala, 194 N. 

H. 318, 359 IlL 206. 

Allegations held siiffloient 
Indictment charging accused with 
receiving eight checks in which all 
were similarly described, with vary¬ 
ing amounts, followed by averment 
that checks were property of anoth¬ 
er and were known by accused to 
have been stolen, was held sufficient, 
although dates axMl varying indorse¬ 
ments and names of banks on which 
ehecks were drawn were not specified. 
—^People y. Brunkala, 194 N,Vl 818, 
859 HI. 268. 


31. La.—State v. Kichey, 107 So. 484, 
160 La. 667. 

32. Tex.—Snyder v. State, 39 S.W.2d 
886,118 Tex.Cr. 652. 

33. Tex.—Hicks v. State, 83 S.W.2d 
349,128 Tex.Cr. 595. 

34. Fla.—Gabriel v. State, 32 So. 779, 
44 Fla. 67. 

35. Ind.—^Partlow v. State, 166 N.F. 
661, 201 Ind, 207, 

53 CJ. p 520 note 60. 

86. US.-^Kasl6 V. V, S.r Ohio, 233 F. 

878, 147 C.C.A. 652. 

Zndletme&t held soffideiLt 
Indictment charging accused with 
disposing of Jewelry which **had been 
transported in interstate conunerce,*' 
with knowledge that,it was stolen, in¬ 
stead of that the property was dis¬ 
posed of while moving as, or a part 
of, interstate commerce as provided 
in statute, was not 3nvalld.-Wackson 
V. H. S., C.A.Ohlo, 179 P.2d 842, re¬ 
hearing denied 181 F.2d 822, certio¬ 
rari denied 70 S.Ct 1031. 339 U.S. 
981, 94 L.Bd. 1385. 
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37. XJ.S.—U. S. V. McCulloch, L.C 
Ind., 6 F.E.D. 659. 

38. U.S.—Myles V. U. S.. C.A.Ala., 
170 F.2d 443. 

39. U.S,—^Myles v. U. S., supra. 
Description held snffiolent 

In prosecution for transporting 
stolen property in interstate com¬ 
merce, indictment describing the sto¬ 
len property as certain stocks, bonds, 
and watches which had previously 
been stolen by accused from named 
person at certain business college in 
named city, sufficiently described the 
securities.—^Myles v. U. S., supra. 

4a Conn.—State r. Fox, 76 A. 302, 
83 Conn. 286, 19 AnruCas. 682. 

53 C.J. p 522 note 95. 

41. Tex.—Sands v. State, 18 S.W. 86, 
80 Tex.App. 578. 

42. H.X-^tate v. Gargare, 95 A. 
625, 88 N.XLaw 889. 

43. Ind.—Blum v. State, 148 K.F. 
193, 196 Ind. 4. 

14*. Ala.—Pat. T. stata Zl, Bo.M fSi, 
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and, if value is alleged, the allegation may be treated 
as surplusage.^5 Where an indictment alleges the 
concealing of several articles of stolen property 
which are described, the fact that the goods are 
collectively, instead of separately, valued, does not 
render the indictment void>® 

d. Ownership of Property 

In most, although not all, Jurisdictions the name of 
the owner of the goods must be averred, If known; and 
If the name Is unknown that fact must be alleged. 

Although in a limited number of jurisdictions 
the local statutes have been construed as rendering 
an allegation as to ownership unnecessary,accord¬ 
ing to the weight of authority the name of the 
owner of the goods must be averred,^* if known, 
and a noncompliance with this requirement renders 
the indictment or information fatally defective. If 
the ownership of the property is unknown, this fact 
may be alleged as an excuse for failure to allege 
ownership;®® but such allegation is material, and 
if it is shown that the name of the owner might 
have been ascertained by tlie use of reasonable 
diligence a conviction will not be sustained.®^ Un¬ 
der some statutes it is necessary to allege that the 
property stolen was that of a person other than 
accused ;®2 but it is not necessary to allege this fact 
in express terms where it is necessarily implied from 


other averments in the pleading.®^ 

Persons having possession. The goods may b 
described as the property of the person from whos 
possession they were stolen.®^ However, a perso 
who has the mere custody of goods as distinguishe 
from the possession thereof has no such property i 
them as will support an allegation of ownershij 
and an indictment for receiving goods stolen whil 
in his custody must allege ownership in the perso 
for whom he holds the possession.®® Where a 
automobile was in the possession of a person othc 
than the owner at the time it was stolen, an in 
dictment, laying the ownership in the owner in on 
count and in the person having possession at th 
time it was stolen in another count, is not subject t 
demurrer or motion to elect.®® 

Corporations. In some jurisdictions it is not nec 
essary to allege that the owner of stolen propert 
was a corporation where its name as set out in th 
indictment implies that it was such ;®7 but an aver 
ment in an indictment that the property involved \va 
the property of a named company, without allcginj 
incorporation or such facts as would show thn 
such company could own property by that name, Iia 
been held insufficient.®® It has been held that ai 
information which alleges that the property stolci 
was owned by a corporation giving its name and al 


32 Ala.App. 22, certiorari denied 21 
So.2d 662, 246 Ala. 521. 

Fla.—^Forrest v. State, 182 So. 849, 
133 Fla. 310. 

63 C.J. p 623 note 1. 

SOotor veUole 

Where a statute makes it a felony 
to buy, receive, or conceal a stolen 
motor vehicle of any value, it is not 
necessary to allege in the informa¬ 
tion the value of a motor vehicle 
charged to be unlawfully rocolved.— 
Mares v. State, 200 N.W. 448, 112 
Neb, 619. 

45. Mont.—Stete v. Moxley, 110 P. 
83, 41 Mont 402. 

46. Me.—S-tate v. Gerrlsh, 2 A. 129, 
78 Me. 20. 

47- Ky.—Niece v. Commonwealth, 
212 aw.2d 291, 307 Ky. 760, 

Okl.—Woodruff v. State, 41 p.2d 129, 
56 Okl.Cr. 409. 

63 C.J. p 620 note 69. 

Special statute 

It has been held that an indict¬ 
ment for receiving a stolen automo¬ 
bile in the language of a special stat¬ 
ute creating the offense is not open 
to objection because of a failure to 
aver the orwnership of the car.—Sand- 
lovich V. State, 176 N.W. 81, 104 Neb. 
169. 

48. HI.—^People V. Nakutln, 5 N.B.2d 
78, 864 Ul. 563—People v, Cohen, i 


185 N.B. 608, 352 Ill. 380, 88 A.L.R. 
481—People v. Smith, 173 N.E. 814, 
341 Ill. 040. 

Tox.—Stanford v. State, 127 S.W.2d 
Oil, 1.37 Tox.Cr. 33. 

53 C.J. p 520 note 64. 

Beason for allegrinOT ownership in 
indictment for receiving stolen prop¬ 
erty Is to negative ownership in ac- 
imsed.—State v. Bading, 17 N.W.2d 
804, 236 Iowa 468. 

Ideatifloation by ownership 
In a prosecution for having in one's 
possession stolen goods which were 
moving in Interstate commerce, alle¬ 
gations of ownership or other aver¬ 
ments tantamount to identify by 
ownership are essential.—U. S. v. Mc¬ 
Culloch, D.C.Ind., 6 F.Il.r>. 659, 
federal ownership 
Cattle purchased with government 
money and furnished Indians to in¬ 
duce them to adopt habits of civilized 
life are property of United States 
with respect to ownership, In prose¬ 
cution for receiving stolen goods.— 
State v. Huffman, 296 P. 789, 89 Mont. 
194. 

49. Mont.—State v. Moxley, 110 p. 
83, 41 Mont. 402. 

Or.—State v, Robinson, 146 P. 1067, 
74 Or. 481. 

50. Colo.—Sault V. People, 32 P. 263, 
3 Colo.App. 602. 
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I Ind.—Bixon v. State, 62 N.B.2d 62a 
I 223 Ind. 521. 

I 51. Colo.—Sault V. People, 32 P, 263 
[ 3 Colo.App, 502. 

i 52. La.—State v. White, 97 So. 849 
154 La. 528. 

I 63 C.J. p 517 note 11. 

53. Kan.—State v. McL»aughlln, 12 P 
33, 36 Kan. 650. 

53 C.J. p 5X7 note 12. 

54. Tox.—^Palermo v. State, 83 S.W 
2d 960, 128 Tex.Cr. 623. 

68 CJ. P 621 note 70. 

Operator of farm 

An Indictment which charged tha 
stolen hogs belonged to a farm op 
erated by a certain person for an «s 
tate of a decedent sufliclentty chargc< 
possession of the person opcrntln; 
the farm, and the other words wen 
merely descriptive and were not nec 
essary to the charge.—State v. I»ad 
ing, 17 N.W.2d 804, 236 Iowa 468. 
58. Tex.—Bryan v. State, 111 S.W 
1036, 64 Tex.Cr. 69. 

53 ax P 621 note 71. 

66. Ala.—Hodge v. State, 92 So, 79 

18 Ala.App. 631. 

57. Pel.—State v, RoHo, 54 A. 688 

19 Del. 421. 

Ind.—^Palmer v. State, ISO K.H. 917 
197 Ind. 626. 

58. III.—^People V. Cohen, 185 N.B 
608, 262 111. 880, 88 A.L.R. 481. 
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leging its corporate character sufficiently states the 
ownership of the goods,®^ In a prosecution under 
a statute denouncing receiving goods stolen ''from 
any other person,” an indictment stating that goods 
were stolen from a corporation is not defective for 
this reason, since "person” includes bodies corporate 
as well as individuate.®® A railroad company in 
possession of a railroad belonging to another com¬ 
pany under a lease requiring it to maintain the prop¬ 
erty is properly alleged to be the owner of wires 
severed from rails and permitted to remain upon the 
right of way before their asportation in an indictment 
for receiving wires after their theft.®i Although the 
stolen property belonged to a corporation, an al¬ 
legation of ownership in the president of the corpo¬ 
ration has been held proper where he was in active 
charge and control of the business, and had the ac¬ 
tual care, control, and management of the property 
at the time the theft was committed.®2 

Partnerships. If the ownership of the property 
stolen was in a partnership, it will be sufficient for 
the indictment to allege that it was the personal 
property of persons named, described as copartners 
doing business under a specified name;®® but it is 
necessary that the names of the several persons com¬ 
posing the firm be stated®^ unless the statute pro¬ 
vides that ownership may be laid in one of the 
partners.®^ 

Property in custody of common carrier. The own¬ 
ership of property stolen from a common carrier in 


whose possession it has been placed for transporta¬ 
tion may properly be laid in the carrier as being 
the special owner thereof®® or in the general owner 
having constructive possession,®7 or ownership may 
be laid in the carrier in one count and in the gen¬ 
eral owner in another count.®® The propriety of 
laying the ownership in the carrier is not affected 
by the fact that it is operated by a director general 
of railroads.®® 

§ 16 . -Issues, Proof, and Variance 

a. In general 

b. Name of thief or person from whom 

property received 

c. Description and value of property 

d. Ownership of property 

a. In G'eneial 

The general rules governing Issues, proof, and varl- 
ance In other criminal prosecutions apply m prosecutions 
for receiving stolen goods. 

Rules relating to issues, proof, and variance in 
other criminal prosecutions apply in prosecutions 
for receiving stolen goods.*^® In general, it must 
be proved that the property was stolen and, in 
order to convict on the charge of receiving property 
knowing at the time it was stolen or obtained by 
false pretenses, it must appear either that the prop¬ 
erty was stolen or that it was obtained by such 
pretenses.'^® Where by statute receiving stolen 


59. Fla.—^Alvarez v. State, 78 So. 
272, 75 Fla. 286. 

50. La.—State v. Newton, 117 So. 
231, 166 La. 297. 

61. Conn.—State v. Fox, 76 A. 302, 
305. 83 Conn. 286, 19 Ann.Cas. 682. 

53 C.J. p 521 note 78. 

62. Tex.—Metaxes v. State, 75 S.W. 
2d 888, 127 Tex.Cr. 313. 

83, Cal.—^People v. Ribolsl, 26 P. 
1082, 89 Cal. 492. 

64. Ark.—^Brown v. State, 157 S.W. 
934, 108 Ark. 336. 

85. Ala.—Coplon v. State, 75 So. 184, 
16 Ala.App. 89. 

66. Fla.—^Kingr v. State, 24 eo.2d 573, 
156 Fla. 817. 

53 O.J. P 521 note 79. 

Xiame of cosudfipPLee or oonalgiior 
Indictment for purchasing and re¬ 
ceiving goods stolen from interstate 
shipment in freight car, alleging that 
the goods at time of theft were in 
possession of certain railroad, a cor¬ 
poration, was held sufficient without 
giving name of consignee or con¬ 
signor.—Goldstein V. tJ. S., aCLACaL, 
73 F.2d 804. 


[67. Or.—State v. Goldstein, 224 P. 

I 1089, 110 Or. 306. 

53 C.J. p 521 note 80. 

68. Ala.—^Rosenblum v. State, 98 So. 
216, 19 Ala.App. 442. 

53 C.J. p 521 note 81. 

69. Ohio.—Burke v. State, 82 Ohio 
C.A. 157. 

70. Ky.—Cohan v. Commonwealth, 
89 S.W.2d 872, 262 Ky. 80. 

42 C.J. p 1392 notes 3, 4. 

Variance held not shown 

(1) In general.—Carlos v. State, 21 
So.2d 587, 155 Fla. 740, certiorari de¬ 
nied 66 S.Ct. 27, 326 U.S. 722, 90 I^ 
Bd. 428. 

(2) Evidence that accused was as¬ 
sociated in a conspiracy to buy and 
sell stolen goods with one who know¬ 
ingly bought from the principal thief 
was not fatal variance with indict¬ 
ment alleging that accused knowing¬ 
ly received goods from principal 
thief, since the act of one conspira¬ 
tor was In legal contemplation the 
act of the other.—Gaspin v. State, 45 
S.B.2d 785, 76 Ga.App. 375, 

(3) Where information charged ac¬ 
cused with receiving stolen property, i 
and evidence established that accused ^ 
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was personally present and assisted 
in such receiving with guilty knowl¬ 
edge and felonious intent, no vari¬ 
ance existed.—State v. Huffman, 296 
P. 789, 89 Mont, 194. 

(4) Bvidence that thieves placed 
the stolen property directly in auto¬ 
mobile of accused, pursuant to his 
agreement to "haul some stuff” for 
them, did not constitute departure 
from allegations in indictment charg¬ 
ing accused of knowingly receiving 
stolen property,—^Lassiter v. Com¬ 
monwealth, 13$ S.W.2d 728, 280 Ky. 
502. 

71. U.S.—Tanchuck v. U. 6., aCJL 
Utah, 93 F.2d 534. 

Ill.-People V. McBeth, 92 N.B.2d 77, 
405 Ill. 608. 

Tex.—^Ethridge v. State, 110 S.W.2d 
576, 133 Tex.Cr. 287. 

W.Va.—State v. Mounts, 200 S-B. 53, 
120 W.Va. 661. 

Bob1>ery of partieiilar hank 
In prosecution for receiving prop¬ 
erty stolen from bank, prosecution 
must prove robbery of particular 
bank.—^U. S. v. Bishop, I>.C,Or., 76 F. 
Supp. 866. 

73. L$u—State v. Giangosso^ i02 So. 
429, 157 La. 360, 
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goods is a crime distinct from receiving embezzled 
goods there can be no conviction of the former on 
proof of the latter ;78 and under a statute providing 
for punishment of receivers of goods taken by 
burglary or housebreaking there can be no con¬ 
viction where the goods were taken otherwise 
but there vs no variance between an averment that 
the goods were '‘stolen” and proof that they were 
taken by robbery^S or by burglary,since every 
robbery or burglary includes a larceny. An informa¬ 
tion for receiving stolen property knowing it to 
have been stolen is not sustained by evidence of a 
distinct and purely statutory crime.^7 Evidence 
tending to show larceny by accused will not support 
a conviction of receiving stolen good's.*^® 

Guilty knowledge. Accused’s knowledge that the 
goods were stolen must be proved in a prosecution 
for receiving stolen goods but the prosecution 
is not required to prove that he knew the actual 
facts of the theft when he received the property.^® 

Knozvlcdge of person from whom goods stolen. 
In a pro'sccution for receiving stolen goods, an al¬ 
legation that accused knew that the goods had been 
stolen from a person named is immaterial and un¬ 
necessary and need not be proved.^^ 

Time, place, or circumstances of theft It is not 
necessary to prove the time and placc®^ or the cir- 
cumstances83 of the theft, and it has been held 
that an allegation of time and place of the theft 
may be rejected as surplusage and need not be 
proved as laid.®^ 

Time of receiving. Proof of receiving stolen 


goods at a time other than that charged may be 
proper if the date or dates proved are before the 
filing of the necessary papers and within the statute 
of limitations.86 

Conjunctive or disjunctive charges. Under an 
indictment alleging several acts connected in the 
conjunctive, it has been held sufficient to prove any 
one or more of the charges.86 Accordingly, where 
the indictment charges accused with receiving and 
aiding in receiving stolen goods^^ or %vith buying, 
receiving, and aiding in concealing stolen goods,®® 
the offense is established by proof of any of the 
acts alleged. However, it has been held that where 
the indictment charges accused with buying or re¬ 
ceiving stolen goods the conviction cannot be sus¬ 
tained on proof of concealing or aiding in the con- 
cealiiiait.8^ 

b. Name of Thief or Person from Whom Prop¬ 
erty Received 

Where it Is necessary to allege the name of the thief 
OP the person from whom the stolen property was re¬ 
ceived, the name alleged must be proved and a variance 
is fatal; and, according to some decisions, an allegation 
that the person from whom the property was received 
is unknown must be proved. 

In jurisdictions where it is necessary to allege 
the name of the thief or the person from whom the 
stolen property was received, the name alleged must 
be proved as alleged and a variance between the al¬ 
legations and proof is fatal.®® In jurisdictions 
where it is not necessary to allege the name of the 
thief or person from whom the property was re¬ 
ceived, it is also unnecessary to prove but 


73. Ind.—Gentry v. State, $1 N.B.2d 
641, 223 Ind. 409. 

53 C.J. p 624 note 30. 

74L S.C.—State v. Sanford, 10 S.C.L, 
512. 

75. Ind.—Marco v. State, 125 N.B. 34, 
183 Ind. 540. 

76. Iowa.—State v. Turner, 19 Iowa 
144. 

77. N.T.—^People v. Brown, 182 N.T. 
S. 115, 191 APP.DIV, 708. 

53 CJ. p 624 note 31. 

78. Ill.—People v. Hinkle, 97 N‘.B.2d 
837, 408 Ill. 533. 

Iowa.—State v. Butler, 205 K.W. 842. 

79. U.S.—U. S. V, Bishop, D.aOr., 
76 P.Supp. 866. 

Aris.—State v. Hull. 182 P,2d 436, 
60 Ariz. 124. 

Cal.—People v. Hoore, 30 P.2d 70, 
137 Cal.App. 180. 

III.—People V. McBeth, 92 N.B.2d 77, 
405 111. 608. 

By.—dates v. Commonwealth, 184 
S.W«2d X25, 298 By. S51—Blusinsky 


V. Commonwealth, 144 S.W.2d 1038, 
284 Ky. 895. 

Mo.—State v. Eggleston, App., 27 S. 

W. 2d 726. 

Tox.—Ethridge v. State, 110 S.W.2d 
576, 133 Tex.Cr. 287—^Murphy v. 
State, 96 S.W.2d 183, 130 Tex.Cr. 
610—Jenkins v. State, 44 S.W.2d 
706. 110 Tex-Cr. 617. 

W.Va.—State v. Mounts, 200 S.B. 
63, 120 W.Va. 661. 

80. Mass.—Commonwealth v. Boris, 
58 N.B.2d 8, 317 Mass. 309. 

81- Mo.—State v. Sakowski, 90 S.W. 
435. 191 Mo. 635. 

Okl.—Teargain v. State, 46 P.2d 1113, 
67 Okl.Cr. 136. 

82. Ala,—Heater v. State, 15 So, 867. 
108 Ala. 83—Tyler v. State, 86 So, 
93, 17 A1a.App. 495. 

83. Okl,—Teargain v. State, 45 P. 
2d 1113, 67 Okl.Cr. 136. 

84. Tex.—Zwelg V. Stata 171 S.W. 
747. 74 Tex.Cr. 806. 

5$ C.J. p 525 note 54. 
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85. Ind.—PIxon v. SUte, fS N.E. 
2d 629, 223 Ind. 521. 

Pa.—Commonwealth v. Moyer. Quar. 
Sess., 67 York I^eg.Rec. 70. 

86. U.S.—S. V. Segelman, D.C. 
Pa., 8C F.Supp. 114. 

87. Moss,—Stevens Common¬ 

wealth. 6 Meto. 241. 

Tex.—v. State, 187 aw. 210, 
80 Tex.C’r. 41. 

88. Ate.—State ▼. Nelson, 29 Me. 
329. 

N.M.—Territory v. Neatherlen, 85 P. 
1044. 13 N.M. 491. 

89. Ala.—Huggins v. SUte, 41 Ala. 
393. 

90. Tex.—Canales v. State, 186 S.W. 
2d 828, 148 Tex.Cr. 818—Murphy v. 
State. 95 S.W.2d 188. 180 Tex.Cr. 
610—Jenkins v. State, 44 8.W.8a 
706, 119 Tex.Cr. 817. 

53 Cjr. p 524 note 88, p 537 note 98. 

91. Ill.—People V. Allen, 95 N.®.2d 
446, 407 in. 596, certiorari denied 
Allen V. People of State of Illi¬ 
nois, 71 act 789, 841 tJ.a 922, 95 
hr.B(L 1355. 
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in such a jurisdiction, if the name is alleged, the 
decisions are conflicting, it being held by some de¬ 
cisions that, although the name is unnecessarily al¬ 
leged, it must be proved in order to avoid a vari¬ 
ance,whereas other decisions hold that the state¬ 
ment of his name in the indictment or information 
may be treated as surplusage®^ and that a failure 
to prove the name as stated is not a fatal vari¬ 
ance.®^ 

Receipt from one or more persons. Evidence 
showing that the property was delivered to accused 
by two or more persons has been held not to con¬ 
stitute a variance from an indictment alleging that 
the property was received from one of them ;®s and 
it is also immaterial that the proof shows that ac¬ 
cused received the stolen goods from one individual, 
rather than from such individual and another as 
alleged in the information.®® 

Unknown persons. In jurisdictions where it is 
necessary to allege that the stolen property was re¬ 
ceived from an unknown person, if such is the fact, 
an allegation that the person from whom the prop¬ 
erty was received is unknown must be proved,®*^ or 
at least a variance occurs where the allegation is 
that the stolen property was received by accused 
from an unknown person, and the testimony on the 
trial shows that his identity was known to the 
grand jury or could have been ascertained by 
reasonable investigation;®® but even in such a ju¬ 
risdiction there is no question of variance where 
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nothing is developed on the trial to suggest that 
by investigation the grand jury could have ascer¬ 
tained from whom accused received the property, 
especially where the whole case shows that, if the 
grand jury had been in possession of all the evidence 
on the trial, it still could not have known from whom 
accused received the property.®® In jurisdictions 
where it is not necessary to allege that the name 
of the thief or of the person from whom the goods 
were received is unknown, it has been held by some 
decisions that an allegation that the name of the 
person from whom the goods were received is un¬ 
known must be proved,^ while other decisions have 
reached the opposite conclusion.® 

c. Description ssid Value of Property 

There must be no substantial variation between the 
allegations and the proof with respect to the description 
of the property. The value of the property ordinarily 
need not be proved unless such value constitutes an ele¬ 
ment of the offense or determines the punishment. 

Substantial variations between the allegations and 
the proof with respect to the description of the prop¬ 
erty will be fatal.® Immaterial variances which do 
not prejudice accused will be disregarded,^ and, al¬ 
though the indictment does not go into a minute 
description of the stolen article, the state may never¬ 
theless introduce evidence describing it, particularly 
where necessary to identify the article.® Where the 
description of the property is sufficient, an allegation 
that a more particular description of the property 


98. 111.—^Hugffins V. People, 26 N. 
R 1002, 185 Ill. 248, 25 Am.S.11. 
867. 

63 O.J. p 624 note 86. 

83, Ky.—'Kiece v. Commonwealth, 
212 S.W.2d 281, 807 Ky. 760. 
S.D.—State v. Plrkey, 118 N.W. 
1042, 22 S.D. 660, 13 Ann.Cas. 192, 
124 N.W. 71$, 24 S.D. 633. 

94. Ky.—Niece v. Commonwealth, 
212 S.W.2d 291, 807 Ky. 760. 

68 CJ. p 624 note 87. 

95. Tex.—Colley v. State, 143 S.W. 
2d 697, 140 Tex.Cr. 84—^Anderson 

V. State, 99 S.W,2d 936, 131 Tex. 
Cr. 400—^Metaxes v. State, 76 S.W. 
2d 883, 127 Tex.Cr. 813. 

96. Cal.—People v. Murray, 108 P, 
2d 748, 42 Cal.App.2d 209. 

97- Tex.—^Armstrong v. State, 97 S. 

W. 2d 192,181 Tex.Cr. 140. 

68 C.J. p 624 note 39, p 527 note 
93. 

98. Tex.—Dalton v. State, 202 S.W. 
2d 228, 160 Tex,Cr. 806—^Mathis v. 
State, 111 S.W.2d 262, 188 Tex. 
Cr. $67. 

98. Tex,—Dalton v. State, suprar- 
Mathla v. State, aupra. 


1. Colo.—Sault V. People, 84 P. 263, 
3 Colo.App. 602. 

63 C.X p 624 note 41. 

8. Wyo.—Curran v. State, 76 P. 677, 
12 Wyo. 653. 

63 C.J. p 624 note 42. 

3. Ala.—^Donalson v. State, 40 So, 
2d 636, 84 Ala.App, 428, reversed 
on other grounds 40 So.2d 639, 252 
Ala. 170. 

53 C.X p 525 note 47. 

4. Ga.—Sampson v. State, 4 S.!H3.2d 
290, 60 Ga.App. 512. 

Iowa.—State v, Chumley, 294 N.W. 

764, 229 Iowa 679. 

53 C.X p 625 note 48. 

Varianoes held immaterial 

(1) Where ownership of property 
was laid in ^'Cannon Mills Compa¬ 
ny,*' fact that state's witnesses used 
terms "Cannon Mills'^ and "Cannon 
Mills Company" interchangeably 
was not fatal variance, since names 
were idem sonans.—State v. Whitley, 
182 S.R 888. 208 N.C. 661. 

(2) Accused charged with receiv¬ 
ing stolen Indian corn could not con¬ 
tend that there was no proof that 
Indian com was tsiken where theft, 
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sale, and delivery of corn were 
shown, since In United States use 
of word "com" Is restricted to In¬ 
dian corn.—^People v. Jenkins, 187 N. 
R 148, 853 111. 152. 

(3) Alleged variance between in¬ 
dictment charging accused with re¬ 
ceiving or concealing stolon pigs, 
and testimony in which two of an¬ 
imals involved were described as 
"sows" was not fatal, since a "sow" 
may be a “pig" and a "pig" is often 
a "sow,”—^Blackman v. State, 179 
So. 880, 28 Ala.App. 48. certiorari 
denied 179 So. 390, 235 Ala. 859. 

(4) Under indictment for receiving 
stolen tools including wrenches des¬ 
ignated as "five inch wrenches," tes¬ 
timony identifying wrenches which 
by actual measurement were but 
three and one half and three and 
three quarter inches did not consti¬ 
tute material variance where witness 
testified that wrenches were used 
on five-inOh holes and were .common¬ 
ly referred to as five-inch wrenches. 
—Asner v. State, 186 S.W.2d 822, 188 
Tex.Cr. 420. 

5. Tex.—Jowers v. State, 145 S.W. 

2d 693, 140 Tex.Cr. 458. 
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was unknown to the grand jury may be treated as 
surplusage and need not be proved.® 

Receipt of part of property specified in indictment 
Where the indictment charges the receipt of several 
articles, proof of the receipt of one or some of them 
is sufficient to support a conviction.^ The fact that 
all of the stolen goods were not found in the pos¬ 
session of accused does not constitute such a vari¬ 
ance as to entitle him to a verdict.® An allegation 
that accused bought, received, o-r concealed a stolen 
automobile is not at variance with proof that he 
received parts of an automobile and that such parts 
were taken from the stolen car.® 

Value of property. Where, under the statute, the 
crime of receiving stolen goods is committed if the 
property is of any value, it is not necessary that 
the evidence should prove the value or go further 
than to demonstrate that the property has some 
value,and value may be inferred from inspection 
of the property by the jury or from having heard 
it described by witnesses but if the statute re¬ 
quires the property to be of a designated value, 
or makes the value of the property determinative 
of the enormity of the offense and the punishment 
therefor, the rule is otherwise and it is necessary 
to prove that the property is of the value so des- 
ignated,i2 if a sufficient amount of property in 


value is proved to have been received by accused 
to constitute a felony, the part alleged above the 
proved amount becomes immaterial.^® 

d. Ownership of Property 

The ownership of the stolen property, where required 
to be set forth in the indictment or information, must be 
proved as laid; an aliegation of ownership is supported 
by proof of special ownership. 

Where it is necessary for the indictment or in¬ 
formation to state the name of the owner of the 
property stolen, it is also necessary, in order to 
sustain a conviction of receiving stolen goods, that 
the ownership thereof be proved as laid,^^ and a 
material variance between the allegations and proof 
will be fatal to a conviction.^® A mistake in the 
name of the owner, so that the name given and the 
true name arc not idem sonans, is fatal but 
slight or immaterial variances, not calculated to 
prejudice accused, will be disregarded.^^ 

Where an allegation of ownership of property is 
unnecessary, if the owner of the property is named, 
a variance between the allegation and the proof is 
immaterial,^® at least if the criminal act is so sufTi- 
cicntly described as to be identified with the one that 
accused is called on to answer.^® 

General or special owners. An allegation of own¬ 
ership in a designated person is supported by proof 


6. m. —iPeople V. Boneau, 158 N.B. 
431, 327 Ill. 194. 

7. Ind.—Holler v. State, 38 N.B.2d 
242, 219 Ind. 303. 

Mont—State v. Huffman, 298 P. 789, 
$9 Mont 194. 

Tex.—Hodges v. State, IGO S.W.2d 
262, 143 Tex.Cr. 673. 

53 C.J. p 525 note 50. 

8. Ala.—Broadfoot v. State, 160 So. 
269, 26 Ala.App. 369. 

9. Ala.—^Hodge v. State, 92 So. 70, 
18 Ala.App. 361. 

10. Pla.—^Forrest v. State, 182 So. 
849. 133 Fla. 310. 

Ind.—^Holler v. State, 38 N.E.2d 242, 
219 Ind. 303. 

63 C.J. p 526 note 77. 

Cow ox bull 

In prosecution for recelvlnj? a sto¬ 
len bull, or a part thereof, It is 
unnecessary to prove value in view 
of statute making: the stenlingr of! 
a cow, regardless of its value, grand I 
larceny.—Woodard v. State, 40 So. 2d ] 
737, 34 Ala.App. 391, certiorari de-| 
nied 40 So.2d 741, 252 Ala. 326—1 
Pate V. State. 21 So.2d 551, 82 Ala 
App. 22, certiorari denied 21 So.2d 
652, 246 Ala 521. 

IX. Miss.—Itenfrow v. State, 122 So. 

750, 154 Miss. 523. | 

68 C.J. p 526 note 78. j 


12 . Ala—^Middleton v. State, 176 So. 
613, 37 Ala.App. 561—Koonoc v. 
State, 165 So. 601, 27 AlaApp. 46 
—Lang V. State, 129 So. 312, 23 
AlaApp. 676. 

Ill,—People V. Ceorge, 76 N.E.2d 60, 
308 in. 318—People v. Long, 63 
M,R2d 726. 391 III. 529. 

Mich,—People v. XIanenberg, 265 N. 

W. GOG, 274 Mich. 698. 

53 CJT. p 527 note 80. 

Fair oash market value 
The value proved must be the 
fair cash market value of the prop¬ 
erty.—People V. George, 76 Nr.K.2d 
60, 398 Ill. 318. 

13. Tc.x.—Hodges v. State, 160 S.W. 
2d 262, 143 Tex.Cr. 673. 

14. US.—U. S. V. Crawford, D.O. 
Pa. 52 F.Supp. 813. 

Ala.—Uather v. State, 136 So, 483, 
24 Ala.App. 452, 

Pla.—Pelaes v. State, 144 So. 864, 
107 Fla BO. 

III.—People V. Nakutin, 6 N.K.2d 78, 
364 HI. 563—People v. Jenkins, 187 
NT.EI. 148, 353 III. 162—I»eopIe v. 
Smith, 173 N.B. 814, 341 III. 649. 
53 O.J. p 525 note 57. 

15. Tex.—Stanford v. State, 127 S. 
W.2d Oil, 137 Tex.Cr. 33. 

53 C.J. p 625 note 58. 

Tsarianoe held fatal 
Evidence that thief, falsely pre¬ 
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tending to have order from certain 
corporation, procured sacks of sugar 
from warehouse company, and that 
.some were dellvi^red to accused, 
charged with receiving stolen goods, 
was held fatal variance from Infor¬ 
mation alleging former eorporatlon’K 
ownership thereof.—Pelaes v. State, 
144 So. 364, 107 Fla, 60. 

16. I»a.—Commonwealth v. Bowers, 
3 Brew.st. .*150. 

53 C.J. p 526 note 60. 

17, III.—People V. Boneau, 158 N.E. 
431. 327 111. 104. 

53 C.J. p 526 note 59. 

13, Okl,—Butcher v. State, 279 I*. 

973, 44 Okl.Cr. 124. 

Zh Massoaxi 

<l) It has been held that the iden¬ 
tity of the owner of the stolen goods 
is not an essential element of the 
crime of receiving stolen goods.— 
Slate V. Cohen, 100 aw.2d 544— 
State V. Park, 16 S.W.2d 30. 322 
Mo. 69. 

(2) However, there Is some au¬ 
thority to the effect that It is in¬ 
dispensable to prove the name of 
the owner, if known.—State v. Pol¬ 
lock, 79 S.W. 980, 105 Mo.App. 278, 

19. Ky.—^Niece v. Commonwealth, 
2X2 S.W.2d 291, 307 Ky, 760. 

53 C.J. p 526 note 63, 
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of special ownership in him,20 as, for instance, that 
of bailee,21 such as a common carrier in whose pos¬ 
session the property has been placed for transporta¬ 
tion ;22 nor is there a material variance where own¬ 
ership of the property is laid in the carrier and the 
evidence shows that at the time the carrier was un¬ 
der the control of the federal government^* A 
variance between an allegation that the complaining 
witness was the owner and proof that he had pur¬ 
chased the property on installments is not prejudicial 
to the rights of accused if the property stolen can 
otherwise be sufficiently identified.24 

Persons having possession. As shown supra § IS, 
property may be described as that of the person 
from whose possession it was stolen, and therefore 
an averment of ownership in such person is sus¬ 
tained by proof that he had the actual care, manage¬ 
ment, and control of the property for another.*^ 

Corporations, Where ownership is alleged to be in 
a corporation, its corporate existence ordinarily must 
be shown** either de jure or de facto and proof 
of such corporate existence de facto is sufficient.** 
If ownership is alleged in a corporation, no con¬ 
viction can be had on evidence showing ownership 
in an individual.** It is unnecessary to prove the 
incorporation of the alleged corporate owner of the 
property where accused has not brought into opera¬ 
tion a statute which requires one accused of crime 
to deny the existence of the corporation by a sworn 
plea in order to put the prosecution to its proof.** 
Proof showing that the property belonged to a cor¬ 
poration has been held not a variance under an in¬ 
dictment alleging ownership in the president of the 
corporation who had active charge and control of 
the business and actual care, control, and manage¬ 
ment of the property at the time of the theft.*^ 

Partnership. There is no material variance be¬ 
tween an averment that the property belonged to 


the estate of persons copartners, and proof that 
one of the partners was dead and that his estate 
was represented by executors who were the legal 
owners of the property, the information having de¬ 
scribed the offense with sufficient certainty in other 
respects to identify the act** Where an indictment 
properly charges that the goods were owned by a 
designated firm it has been held not material ^at 
there is a variance between the indictment and proof 
as to the name of one of the partners.** Under an 
indictment charging that the property belonged to 
two named (persons who were copartners doing busi¬ 
ness under a specified name and style, and proof 
showing that the property was that of such two per¬ 
sons, a failure to prove that they were copartners 
has been held not a material variance, at least 
where accused was not prejudiced.*^ 

Unknown owner. Where ownership is alleged to 
be unknown in the affidavit or indictment, a case 
may be made without proving the name of the ac¬ 
tual owner;** and if there is an allegation that the 
ownership of the stolen property is unknown, that 
fact must be accepted as true unless the contrary 
affirmatively appears on the face of the affidavit.** 

§ 17. Presumptions and Burden of Proof 

a. In general 

b. Recent possession of stolen property 
a. In General 

The burden Is on the prosecution to establish all the 
elements of the offense. Including the theft of the prop¬ 
erty, Its receipt by the accused with guilty knowledge 
and with criminal intent, and. In some Jurisdictions, the 
conviction or guilt of the thief. 

As in other criminal cases, in prosecutions for re¬ 
ceiving stolen goods the burden is on the prosecu¬ 
tion to establish all the essential elements of the 
offense.**^ Accused has the burden of showing that 


so. Ark.—^Brown v. State, 167 S.W. 

934, 108 Ark. 336. 

53 C.J* P 526 note 64. 

21. Minn.—State v. Rosenberg, 192 
N.W. 194, 155 Minn. 87. 

22. Pla.—Cortes v. State, 185 So. 
323, 135 Fla. 689. 

53 aJ. P 526 note 66. 

23. Ala.—Jackson v. State, 84 So. 
394, 17 Ala.App. 197. 

53 C.J. p 526 note 67. 

2A Cal.—People v. Mitchell, 292 P. 
692, 109 Cal.App. 116. 

25. Idaho.—State v. Montgomery, 
285 P. 467, 48 Idaho 760. 

Tex.—PaUon v. State, 230 S.W. 170, 
89 Tex.Cr. 247, 

Wife 

tProof that the property belonged 


to a company, but that husband and 
wife looked after it, and that it 
was in care, custody and control of 
wife, was not at variance with alle¬ 
gation that the property was that 
of wife,—^Robinson v. State, 148 S. 
W.2d 1115, 141 Tex,Cr. 380. 

26. Ill.—People V. Cohen, 185 N.EI. 
608, 852 Ill. 380, 88 A.L.R. 481. 

63 C.J. p 526 note 70. 

27. Mo.—State v. Levikow, 192 S. 
W. 416. 

28. Neb.—^Bloom v. State, 146 N.W. 
965, 95 Neb. 710. 

58 C.J. p 526 note 72. 

29. Ill.—^Aldrich V. People, 80 N.B. 
320, 225 Ill. 610. 

30. Ala.—Bdgil V. State, 160 So. 362, 


25 AlcuApp. 467, certiorari denied 
150 So. 362, 227 Ala. 469. 

31. Tex.—Metaxes v. State, 75 S.W. 
2d 888, 127 Tex.Cr. 813. 

32. Cal.—^People v. Ribolsl, 26 P. 
1082, 89 Cal. 492. 

33. Ark.—^Andrews v. State, 139 S. 
W. 1134, 100 Ark. 184, 

34. Or.—State v. Savan, 86 P.2d 
594, 148 Or. 423, 96 A.L.R. 497. 

35. Ind.—Dixon v. State, 62 N.E.2d 
629, 223 Ind. 621. 

36. Ind.—^Dlxon v. State, supra. 

37. U.S.—Seefeldt v. V. S., C.AN. 

M., 183 F.2d 713—Caringella v. XI. 
S„ C.C.A.I11., 78 F.2d 563—Qargotta 
V. U. S., C.aA.Mo., 77 F.2d 977. . 

Ala.—^Koohee v. State, 166 So. 601, 
27 Ala.App. 46. 
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his conviction for knowingly receiving fstolen prop¬ 
erty was his first, that the act of stealing was simple 
larceny, and that restitution has been made, where 
he relies on such facts to preclude his imprison¬ 
ment in a state prison.^^ A statutory provision that 
possession by any person of a motor-driven vehicle 
with engine numbers removed or mutilated, so as 
to make identification difficult, shall be prima facie 
evidence of receipt of such vehicle knowing it to 
have been stolen, and that the burden of proof of 
ownership shall fall on the person in whose posses¬ 
sion the vehicle may be, has been held constitu- 
tional.ss In a prosecution for receiving stolen ani¬ 
mals, where it is admitted that the animals were in 
fact stolen, the fact that the brand of a person 
jointly accused appears on the animals at the time 
of the trial is not prima facie evidence of owner¬ 
ship by him.**^ 

Theft of property. The burden is on the prosecu¬ 
tion to show that the property which accused is 


charged with receiving was stolen property,and 
unless this is done accused need offer no explanation 
of possession or proof of facts negativing theft ^2 

Receipt of property by accused. The burden of 
proof is on the prosecution to show that accused 
received the property^^ or bought, concealed, or 
aided in the concealment of it^^ 

Guilty knowledge. The burden is on the state to 
show that accused knew that the property was stolen 
property at the time he received it.^5 In carrying 
this burden, however, the state is aided by the 
presumption that accused acted rationally and that 
whatever would convey knowledge or induce a 
belief in the mind of a reasonable person would, 
in the absence of countervailing evidence, be suffi¬ 
cient to apprise him of the like fact or induce in his 
mind the like impression and helief.^^ By virtue 
of some statutes, where property is purchased from 
persons under a prescribed age, a rebuttable pre¬ 
sumption arises, imder some circumstances, that 


Cal.—^People v. Rossi, 69 iP.2d 206, 15 
Cal.App.2d ISO. 

Okl.~Van Wyck v. State, 37 P.2d 
321, 66 Okl.Cr. 241. 

Pa.—Commonwealth v. Marmo, 9 A. 

2d 181, 137 Pa.Super. 467. 

Tex.—Schwartz v. State, 149 S.W.2d 
96, 141 Tex.Cr. 456. 

Va.—aniand v. Commonwealth, 36 S. 

E,2d 130, 184 Va. 223. 

53 C.!*. p 527 note 86. 

38. Mass.—^Hardingr v. Common¬ 
wealth, 186 N.R 556, 283 Mass. 
369. 

89. Neb.—Man tell v, Jones, 36 N.W. 
2d 115, 150 Neb. 785. 

40. Mont—State v. Huffman, 296 P. 
789, 89 Mont 104. 

41. Ala.—Koonce v. State, 165 So. 
601, 27 Ala.App. 46. 

Cal.—^People v. Rossi, 69 P.2d 206, 
15 Cal.App.2d ISO. 

Okl.—Walker v. State, 170 P.2d 261, 
82 Okl.Cr. 352—Lewis v. State, 162 
P.2d 201, 81 Okl.Cr. 168—Camp v. 
State, 89 P.2d 378, 66 Okl.Cr. 20. 
Pa.—Commonwealth v. Marmo, 9 A 
2d 181, 137 PsuSuper. 467. 

Tex.—Schwartz v. State, 149 S.W.2d 
96, 141 Tex.Cr. 456—Stuart v. 

State, 132 S.W.2d 119, 137 Tex.Cr. 
466—Padillo v. State, 86 S.W.2d 
772, 129 Tex.Cr. 265—^Ryan v. 

State, 82 S.W.2d 668, 128 Tex.Cr. 
482. 

Va.—GlUand v. Commonwealth, 36 S. 

H.2d 130, 184 Va. 223. 

63 C.J. p 527 note 88—42 C.J. p 1392 
note 10. 

48. Ala.—Tyler v. State, 93 So. 288, 
13 Ala.App. 546. 

43. Ala—Koonce v. Stat^ 165 So, 
601, 27 AlaApp. 46. 


Cal.—^People v. Rossi, 69 P.2d 206, 

16 Cal.App.2d 180. 

Pa.—Commonwealth v. Marmo, 9 A 
2d 181, 137 Pa.Super. 467. 

Tex.—Schwartz v. State, 149 S.W.2d 
96, 141 Tex.Cr. 466—^Morgan v. 
State. 80 S.W.2d 976, 128 Tex.Cr. 
290. 

Va.—Cilland v. Commonwealth, 35 S. 

R2d 130, 184 Va 223. 

53 O.J. p 627 note 90—42 C.J. p 1392 
note 11. 

Xg&orance of thier* trespass 

Proof that thief drove stolen load¬ 
ed truck on another p<^rson's prem¬ 
ises does not establish such person's 
"'possession” of the stolen property, 
nor does proof that thief was also 
ensragred in unloading the truck raise 
any presumption against such per¬ 
son. if he was ignorant of thief's 
trespass.—Carlngella v. tJ. S., C.C.A 
XIL, 78 F.2d 563. 

44. Ala—Tyler v. State, 8$ So, 93, 

17 AlaApp. 495. 

45. U.S.—Seefeldt v. XJ. S., C.AN. 
M., 183 P.2d 713. 

Ala—Koonce v. State, 166 So. 601, 
27 Ala.App. 46. 

Col.—People V. Rossi, 59 P.2d 206, 16 
Cal.App.2d 180—People v. Jueh- 
ling, 62 P.2d 520, 10 Cal.App.2d 
627. 

Pla—^Lawson v. State, 169 So. 739, 
125 Fla 336. 

Ill.—People V. Miller, 127 N,B. 58, 
292 Ill. 318. 

Okl.—Walker v. State, 170 P.3d 261, 
82 Okl.Cr* 352—Lewis v. State, 162 
P.2d 201. 81 Okl,Cr. 168—Camp V. 
State, 89 P.2d 378, 66 Okl.Cr. 20. 
Pa—Commonwealth v. Marmo, 9 A 
2d 181, 187 FaSuper. 467. 

Tex.—Schwarts v. State, 149 aw.2d 

32 


96, 141 Tox.O. 456—Asner v. 

State, 136 S.W.2d 822, 138 Tex.Cr. 
420—Stuart v. State, 132 S.W.2a 
119, 137 TexCr. 460—Padillo v. 
State, 86 S.W.2d 772. 129 Tex.Cr. 
2C5—IT.arper v. State, 227 S.\V. 
190, 88 Tex.Cr. 354. 

Va—Qilland v. Commonwealth. 35 S. 

E.2d 130. 184 Va 223. 

63 C.J. p 527 note 94—42 CJ. p 1393 
note 13. 

Property aooonnted for 
Where witness accounted for prop¬ 
erty found on accused’s land, and It 
was not shown that accused knew 
it waa there, It was not Incumbent 
on accused to explain why stolen 
property was found on his premises. 
—Dixon V. Stata 144 S.W.2d 888, 140 
Tex.Cr. 337, 

4&. Ill.—People ▼. Mttlford, 52 N.R 
2d 149, 385 III. 48—People v, Ulfe. 
48 N.E.2d 367, 882 Ill. 688. 
Healing with known thief 
Where the evidence shows thst 
accused bought or received an auto¬ 
mobile from one he know or had 
heard was an automohllo thief, the 
jury are Justifled In drawing, from 
such fact, an Inference of guilt.— 
Marshal v. State, 93 So. 236, 18 Ala. 
App. 483. 

Adeguacy of oonsideyaUon 
Where there is no proof of mar¬ 
ket value necessary to creats grand 
larceny, or the felony of rscstving 
property knowing It to be atolsn, 
presumption of knowledge arising 
from an Inadeauate consideration 
must fail since in Absence of proof 
of market veiue no presumption of 
inadeauate consideration can exist 
—^People V. George^ 76 K.B.td 6A 
398 ML 318. 
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the property was stolen and that the purchaser knew 
such fact,^*^ and, when the sale is challenged, the 
purchaser has the burden of proving a reasonable 
inquiry as to the seller’s right to sell.^^ a statutory 
provision that a dealer who fails to make reasonable 
inquiry as to the right of a person to sell property 
to him shall be presumed to have received such prop¬ 
erty knowing it to have been stolen has been held to 
create no new offense, but merely to prescribe a 
rule of evidence.^® It is not necessary to prove that 
accused knew from whom the property was stolen, 
nor is it necessary to show that accused knew when 
or where the property was stolen,®^ or that he knew 
who stole it,52 or the circumstances under which it 
was stolen.53 

Intent. The burden is on the prosecution to 
show criminal intent on the part of accused,^^ 
such as an intent to d-efraud the owner of the 
property and it has been held that the law does 
not presume the existence of a fraudulent intent 
from the fact that a person received stolen prop¬ 
erty with knowledge of the theft®® 

Identity of property. The burden of proof is on 
the prosecution to establish the identity of the 
property received with the property stolen.®^ How¬ 
ever, where the prosecution has made out a case 
identifying the property possessed by accused as 
that which was stolen, an accused claiming that 
other property was substituted while it was in the 
possession of the thief has the burden of so show¬ 
ing.®® 

Value of property. Where the degree of punish¬ 
ment depends on the value of the goods received, 
the burden is on the prosecution to establish such 
value.®® 

False statements in explaining possession. 


§ 17 

Where one indicted for receiving stolen property, 
knowing it to have been stolen, makes false state¬ 
ments in attempting to explain his possession or 
how he got the property, the presumption will be 
that he could not truthfully make such explanation 
without inculpating himself.®® 

Conviction and guUt of thief. In a jurisdiction 
where the receiver of stolen goods is by statute 
declared an accessary after the fact, punishable in 
the same manner as the principal thief, the burden 
of proof is on the state, in order to sustain a con¬ 
viction, to prove that the principal thief has been 
convicted if taken,®1 and the burden is also on the 
state to prove that the principal, whether taken or 
not or whether known or not, is guilty.®® While 
the record of conviction of the principal thief is 
conclusive evidence of his conviction, it is only 
prima facie evidence of his guilt.®® However, the 
introduction of the record of conviction in evidence 
by the state places the onus on the accessary of 
disproving the g^ilt of the principal.®^ 

b. Becent Possession of Stolen Property 

In many Jurisdictions ths unexplained possession of 
goods recently stolen Is held to raise a presumption that 
the possessor received them Illegally, throwing the bur¬ 
den on him of explaining such possession. The presump¬ 
tion, however, Is one of fact, not one of law, and Is re¬ 
buttable. 

Some authorities hold that the presumption aris¬ 
ing from the recent possession of stolen goods 
which obtains in prosecutions for larceny has no 
application in prosecutions for receiving stolen 
goods;®® that is to say, no presumption of guilt of 
receiving stolen goods arises from unexplained 
possession of such goods.®® According to other 
decisions, however, the unexplained possession of 
goods recently stolen raises the presumption or 


47. Cal.—^People v. Sceman, 111 P. 
2d 457, 43 Cal.App.2d 606. 

Mont—State v. Sim, IS P.Sd 411, 92 
Mont 641. 

48. Cal,—People v. Seerman, 111 P. 
2d 457, 43 Cal.App.2d 606. 

49. N.T.—People v. Nelson, 256 N. 
T.S. 568, 234 App.Dlv. 481, affirmed 
184 N.S. 91, 260 N.Y. 669. 

sa Tex.—^Mehlman v. State, 244 S. 

W. 602, 92 Tex.Cr. 657. 

53 C.J. p 527 note 95. 

51. Ind.—Wertheimer v. State, 169 
N.E. 40, 201 Ind. 672. 

58. Ind.—Wertheimer v. State, su¬ 
pra. 

53. Ind.—Wertheimer v. State, su¬ 
pra. 

54. Va. —Gilland v. Commonwealth, 
35 S.S1.2d 130, 184 Va. 228. 

58 C.X p 527 note 99. 
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55. Ala.—^Koonce v. State, 165 So. 

601, 27 Ala.App. 46. 

Ill.—People V. Miller, 127 N.B. 68, 
292 III. 318. 

58. Neb.—Groldsherry v. State, 92 N. 
W. 006, 66 Neb. 312. 

57. Tex.—Turman v. State, 53 S.W. 
2d 301, 122 Tex,Cr. 1. 

63 CJ. P 528 note 3—42 CJT. p 1392 
note 12. 

58. U.S.—U. S. v. Smolin, C.A.N.T., 
182 F.2d 782. 

59. Mich.—^People v. Hanenberg, 265 
N.W. 506, 274 Mich. 698. 

53 ax p 528 note 5. 

60. Ill.—Gunther v. People, 28 N.B. 
1101, 189 Ill. 626. 

61. Ga.—Ford v. State, 134 S.B. 95, 
162 Ga. 422—^Belton v. State, 95 S. 
SL 299, 21 Ga.App. 792, 
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62. Ga.—Ford V. State. 134 S.R 
95, 162 Ga. 422. 

53 C.X p 529 note 28. 

63. Ga-—Anderson v. State, 63 Ga. 
676. 

63 ax p 529 note 29. 

64. Ga.—Ford v. State, 134 S.B. 95. 
162 Ga. 422. 

53 C.X p 529 note 30. 

65. N.a—State V. Larkin. 47 S.B.2d 
697, 220 N.C. 126—State v. Tow, 
42 S.B.2d 661, 227 N.C. 585—State 
V. Oxendine, 27 S.B.2d 814, 223 
N.C. 659—State v. Lowe, 169 S.E. 
180, 264 N.C. 672->-State v. Best, 
161 S.B. 535, 202 N.C. 9. 

63 ax p 629 note 22. 

66. Mo.—State v. l>ay, 95 S.W.2d 
1183, 339 Mo. 74. 

53 OJ. p 529 note 23. 
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justifies an inference that they had been illegally 
received and imposes on accused the burden of ex¬ 
plaining such possession.®'^ This presumption, it 
has been said, applies as well to a person charged 
with unlawfully receiving as to one charged with 
its original taking;®® but the possession must have 
been conscious and exclusive.®® 

Where a person is in recent possession of stolen 
property, an inference has been drawn that he 
transported it, knowing it to be stolen, in interstate 
commerce, where it is found in his possession in 
one state and had been stolen in another state.^® 

What constitutes recent possession. The term 
''recent” as used in this connection, it is said, is a 
relative term,*^! and whether the possession is re¬ 
cent within the rule depends largely on the cir¬ 
cumstances of the particular case.'^^ 

Force and effect of presumption. The presump¬ 
tion is merely one of fact and not one of law ren¬ 
dering a conviction necessary,73 and whether the 


jury should draw the inference of guilt is a mat¬ 
ter entirely for their determination.7^ The pre¬ 
sumption is a rebuttable, not a conclusive, one;^® 
and a reasonable explanation is all that is re¬ 
quired in order to preclude the inference of guilt 
which would otherwise arise from the possession of 
the property.'^® 

§ 18. Admissibility of Evidence 

a. In general 

b. Theft of goods 

c. Guilty knowledge 

a. In General 

The admlss:bllity of evidence In prosecutions for re¬ 
ceiving stolen goods is governed by the rules determin¬ 
ing the relevancy, materiality, and competency of evi¬ 
dence In criminal prosecutions generally. 

The general rules governing the relevancy, ma¬ 
teriality and competency of evidence in criminal 
prosecutions apply in prosecutions for receiving 
stolen goods.77 As evidence of the commission of 


67- U.S.—Brubaker v. U. S., C.A. 
Tenn., 188 F.2cl 894—Seefeldt v. 
tr. S., C.A.N.M., 183 P.2cl 713— 
Jajiow V. V. S., C.C.A,Fla., 141 F. 
2d 1017—Levi V. V. &., C.C.A.Ala.. 
71 F.2d 363—Wilkerson v. U. S., 
C.C.A.Ind., 41 F.2d 664, certiorari 
denied 61 S.Ct. 179, 282 U.S. 894, 
76 L.Ed. 788—-In re Devereaux, J>. 
C.K,Y., 7 F.Supp. 991, reversed on 
other grounds, C.O,A„ 76 F.2d 622, 
certiorari denied Devereaux v. Bel- 
sey, 66 act. 100, 296 U.S. 689, 80 
L.Ed. 416. 

Ala.—^Rogers v. State, 162 So. 134, 
230 Ala. 604—Baker v. State, App., 
61 Sa2d 376, certiorari denied, 
Sup., 61 So.2d 381—McFarling v. 
State, App., 45 So.2d $22, certio¬ 
rari denied 45 So.2d 324, 263 Ala. 
501—^Bryan v. State, 21 So.2d 677, 
32 AlaApp. 80—Culligan v. State, 
101 So. 405, 29 AlaApp. 29—Rog¬ 
ers V. State, 162 So. 133, 26 Ala. 
App. 409, certiorari denied 162 
So. 134, 230 Ala. 504—Thomas v. 
State, 161 So. 264, 26 AlaApp. 406. 
Ark.—^Bowser v. State, 106 S,'W.2d 
176, 194 Ark. 182. 

Cal.—People v. Juehling, 62 P,2d 620, 
10 Cal.App.2d 627. 

Fla—Fisk V. State, 190 So. 10, 138 
Fla 816. 

Ky.—Clatos v. Commonwealth, 184 
S.W.2d 125, 298 Ky. 861—Noble v. 
Commonwealth, 180 S.‘W.2d 06, 

297 Ky. 262—Gossett v. Common¬ 
wealth. 145 S.W.2d 1083, 234 Ky. 
768—Blankenship v. Oommon- 
wealth, 77 S.W.2d 40, 266 Ky. 788. 
N.J.—Corpns inirU dtmted In State v. 
Giordano. 3 A.2d 290, 201, 121 N.J. 
Law 469. 

N.T.-*-Pfeople V. Salino, 41 N.T.S.2d 
692, 268 App.Div.' 206—^People v. 


Berger, 23 N.T.S.2d 739, 260 App. 
Div. 687, affirmed 35 N.R2d 107, 
386 N.y. 811—People v. VaceRrella 
13 N.T.S.2d 025, 257 App.Div. 461 
—iPeople V. Sillnsky, 257 N.Y.S. 58, 
235 App.Div. 289—People v. Sohin, 
43 N.Y.S.2d 249. 179 Misc. 999. 
Pa—Commonwealth v. Joyce, Quar. 
Sees., 46 Lack.Jur. 81, affirmed 46 
A2d 629, 169 PaSuper. 45. 

53 C.J. p 528 note 8. 

Character of possessioa 
The possession of stolen property, 
in order to warrant an Inference of 
guilt, must be personal, exclusive, 
and unexplained.—Morelock v. State, 
216 S.W.2d 6, 187 Tenn. 478. 

Xn C4eorgla 

(1) It has been said, in a prose¬ 
cution for receiving stolen goods, 
that the recent possession of stolen 
goods, unexplained, although a 
strong circumstance to be consid¬ 
ered, raises no presumption of guilt 
as a matter of law.—Kinard v. State, 
91 S.B. 941, 19 GaApp. 624. 

(2) The fact alono that recently 
stolen goods were found in posses** 
Sion of accused would not authorise 
a jury to infer that he, unless he 
explained his possession to jury’s 
satisfaction, was guilty of receiving 
stolen goods knowingly.—^Bird v. 
State, 35 S.E.2d 483. 72 GaApp. 843. 

<3> So, there is authority to the 
effect that, on proof of recent pos¬ 
session of stolen goods, the law does 
not put the burden on the possessor 
of stolen goods of proving that he 
was not guilty of receiving the goods 
knowingly.—Bird v. State, supra. 

(4> However, it has also been said. 
In prosecutions for receiving stolen 
goods, that the possession of stolen 
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property Immediately after it i» 
stolen puts on the possessor the bur¬ 
den of proving that his was not a 
guilty possession.—Arkwright v. 
State, 194 S.B. 876, 67 GaApp. 221 
—Williams V. State, 86 S.R 973, 
16 Ga.App. 697. 

68. N.J.—Corpus Juris gnoted iu 
State V. Giordano, 3 A.2d 290, 291, 
12t N.J.Law 469. 

58 C.J. p 528 note 10, 

69. N.Y.—People v. Saltwell, 192 N. 
Y.S. 669. 

70. U.S.—U. S. V. Scgelman. D.C 
Pa., 86 F.Supp. 114. 

71. N.J.—Corpus Juris guoted in 
State V. Giordano, 3 A.2d 290, 291, 
121 N.J.X..aw 469. 

Wlfl—Jenkins v. State, 21 N.W, 232, 
62 Wis. 49. 

72. N.J.—Corpus Juris guoted is 
State V. Giordano, 3 A.2d 290. 291. 
121 N.J.Law 469. 

N.Y.—iPcople V. Grushktn, 291 X.Y.S. 

922. 161 Misc. 38. 

63 C.J. p 528 notes 16, 16. 

73. U.S.—BrubakfT v. U, S., C.A. 
Tenn., 1R3 F.2d 894. 

PI A—Hayward v. State, 12 So.2d 459, 
152 FIa 608. 

53 C.J. p 528 note 18. 

74. Oa.—Kinard v. State, 91 S.R 
941, 19 OaApp. 624. 

75. Ky.—Clatos V, Commonwealth. 
184 S.W.2d 125, 298 Xy. 851. 

76. Mira.—Crowell v. State, 15 So.2d 
508, 105 Miss. 437. 

77. Pa—C ommonwealth v. Joyce. 
Quar.Sess., 46 IiaokJ^ur. 31, efflirm- 
ed 46 A.2d 629, 159 PASuper. 45. 

Tex.—Kyle v. State, 217 S.W. 943, 
86 Tex.Cr. 471. 

58 C.J. p 529 note 
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the crime, it is proper to adduce proof of accused’s 
possession of the stolen property*^ 8 or the parts 
thereof,78 where they came from,80 where they 
were,81 and all the facts and circumstances con¬ 
nected therewith.82 Evidence has been held ad¬ 
missible to show the place where,88 and the cir¬ 
cumstances under which,8^ the property was found. 
It is proper for the owner of the property to de¬ 
scribe its appearance when he last saw it,86 to tell 
where that was,88 and the circumstances under 
which he lost it.87 jt jg proper for the state to 
identify the person who disposed of the property to 
accused as being the person who stole the prcyp- 
erty,88 and to show the course of procedure fol¬ 
lowed by such person in the disposal of the proper- 
ty,88 and the course of dealing between him and 

accused.80 

Testimony on behalf of accused that the prop¬ 
erty was not found on his person or his premises 
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is properly’ excluded where the state’s case is not 
based on accused’s possession, but on a claim that 
part of the property had been sold and the re¬ 
mainder stored elsewhere.81 Evidence that an¬ 
other person from whom accused received the 
stolen property had entered a plea of guilty to a 
charge of receiving stolen property has been held 

inadmissible.82 

Receiving, Any evidence, whether direct or cir¬ 
cumstantial, which has a tendency to prove that 
accused received the goods alleged to have been 
stolen, is admissible for that purpose. 2 2 On the 
other hand, evidence which has no probative value 
to establish the fact that accused did not receive 
the stolen goods should not be admitted.^* 

Intent: Any evidence, which throws light on 
the motive or intent of accused, should be ad¬ 
mitted, unless clearly contrary to well settled 
rules of law.25 


EvULencd Ixeld admissiltle 

(1) In general. 

.{Ua.—^England v. State, 126 So. 174, 
23 Ala.App. 393. 

Ind.—^Weinstein v. State, 196 N.E. 
221. 208 Ind. 364. 

Mass.—CommonwealtibL v. Parry, 160 
N.E. 864, 254 Mass. 520. 

X.C.—State V. Weinstein. 81 S.B.2d 
920, 224 N.C. 645, 166 AL.R. 626, 
certiorari denied 65 S.Ct 689, 324 
U.S. 849, 89 L.Bd, 1410. 

Tex.—Thames v. State, 143 S.W.2d 
606, 140 Tex.Cr. Ill—^Ringer v. 
State, 129 S.W,2d 664, 137 Tex,Cr, 
242—Gammel v. State, 62 S,W.2d 
139, 124 Tex.Cr. 328. 

42 C.J. p 1393 notes 21 , 22 . 

(2) Admission of thlers testimony 
that accused asked him to bring any¬ 
thing '*hot'’ to him and he would 
take It, especially certain types of 
goods, and of confession of accused 
that at times before and after the 
offense charged he bought stolen 
goods from the same thief, was held 
proper as showing agreement, re¬ 
lationship between parties, and con¬ 
spiracy.—^Lytton V, State, 101 S.W.2d 
664, 131 Tex.Cr. 664. 

< 8 ) Testimony as to time of own- 
or *8 death was relevant in showing 
that he was dead when property 
came into possession of accused.— 
Niece V. Commonwealth, 212 S.W.2d 
591. 307 Ky. 760. 

(4) In prosecution for receiving 
stolen automobile, or parts thereof, 
owner's testimony that someone 
stole automobile, and that he next 
saw it several months later in pos¬ 
session of the law, was admissible. 
—Bthridge v. State, 110 S.W.2d 576, 
133 Tex.Cr. 287. 

(B) Jn prosecution for iredeiving 
stolen automobile, evidence that dies 


or stencils for stamp numbers on 
cars were found on accused's prem¬ 
ises, and that a curtain was there 
found which owner identified as hav¬ 
ing been attached to his car, was 
admissible.—St. Clair v. State, 169 
N.W. 664, 103 Neb. 125. 

( 6 ) Where accused contended that 
he purchaised aluminum as scrap in 
regular course of business as pur¬ 
chasing agent for a large dealer in 
metals, while prosecution insisted 
fact that it was new granulated in¬ 
got aluminum ^d circumstances 
under which it was purchased im¬ 
ported knowledge that it was stolen, 
exclusion of evidence of size of plant 
of which accused was assistant su¬ 
perintendent and purchasing agent 
was error,—Sheftel v. People, 141 P. 
2d 1018, 111 Colo. 349. 

Evidence held inadmissible 

(1) In general. 

Colo.—Sheftel v. People, 141 P.2d 

1018, 111 Colo. 349. 

N.C,—State V. Caudle, 180 S.B. 91, 

208 N.C. 249. 

N.D.—State v. Marcovitz, 248 N.W. 

481, 63 N.D. 458. 

( 2 ) Bvidence that certain person, 
in company with one claimed to have 
stolen automobile, was offering it 
for seJe before accused had any con¬ 
nection therewith, wes held inadmis¬ 
sible.—Richardson v. State, 61 S.W. 
2d 614, 124 Tex.Cr. 268. 

7a Mich.—People v. TanteneUa, 150 

N.W. 474, 212 Mich. 614, 

42 C.J. p 1393 note 33. 

False statements relating to. posses-1 
^ Sion see infra subdivision c of this 
" section. ‘ , 

Beoent and unexplained posses¬ 
sion of property stolen Is admissible 
as circumstance material' to Issues^ 

35 


—King V. State, 106 S.W.2d 582, 194 
Ark. 157. 

79. Ala—^Hodge v. State, 92 So. 79, 
18 AlaApp. 361. 

80. Ala—^Hodge v. State, supra 

81. Ala—Hodge v. State, supra 

82. Ala—^Hodge v. State, supra. 
Va—Halloman v. Commonwealth, 

120 S.B. 862, 138 Va 768. 

83. Ala—^Broadfoot v. State, 160 So. 
269, 26 AlaApp. 369. 

Ill.—People V. Grizzle, 44 N.H,2d 917, 
381 ni. 278. 

84b Ill,—^People V. Grizzle, supra 

85. Md.—^Myers v. State, 113 A- 87, 
187 Md. 482. 

86 . Md.—Myers v. State, supra 

87. Md.—Myers v. State, supra' 

88 . Iowa—State v. Albery, 197 N. 
W. 660, 197 Iowa 538. 

42 C.J. p 1393 note 23. 

89b' Iowa—State v. Albery, supra 
42 aj. p 1393 note 25. 

90. Iowa.—State v. Albery, supra 

91. Colo,—Kidd V. People, 61 P.2d 
842, 99 Colo, 252 . 

98. N.M.—State v. Jackson, 143 iP. 

2d 875, 47 N.M. 415. 

Thief's plea of guilty to charge of 
larceny see infra subdivision b of 
this section. 

93. Ala—Oddo v. State, 44 So. 646. 

152 Ala 51. 

53 C.J. p 530 note 49. 

94b tr.S.— Cusmano v. U. S., CC.A. 
-Mich., 13 F.2d 451, certiorari dis¬ 
missed 47 S.Ct 118, 273 U.S. 773, 
W1.71 KBd. 885. 

53t^aj. p 631 note 60. 

95 . Va—-Xionlrxnan v. Common¬ 

wealth; 188 ’S.B. ’144, 167 Va 401. 
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Ownership of property. On a trial far receiving 
stolen property, witnesses may be permitted to tes¬ 
tify that the alleged stolen property belonged to 
them®® and evidence of brands on stolen cattle 
originally and of the subsequent burning of the 
brands is also admissible to prove ownership.®*^ 
Where property is alleged to have been stolen from 
a railroad company, testimony of a witness that 
he sent the property to the car of a designated 
railroad company on a truck and that the truck 
returned empty is not admissible to show that the 
property was ever in the possession of the rail¬ 
road company.®® 

Identification of property. Proper evidence is ad¬ 
missible to identify the stolen property,®® and testi¬ 
mony of the owner of the property stolen is ad¬ 
missible for this purpose.1 Where the allegation 
of value in the indictment is a part of the de¬ 
scription of the property stolen, proof of the value 
thereof is relevant to prove identity.® In a prose¬ 
cution for receiving stolen money, money found 
in accused’s possession at the time of his arrest 
is admissible in evidence against him, where it cor¬ 
responds in a general way with that lost by the 
prosecuting witness, as being of the same denom¬ 
ination; also a witness may testify that there 
were rust marks on the bills found in the thief’s 
possession which were similar to the marks on 
the bills found in accused’s possession, and it is 
not incumbent on the state to produce all the money 


found on the thief.® 

On a trial under an indictment for buying or re¬ 
ceiving stolen goods, it is permissible for a witness 
to testify that he knew the goods in the posses¬ 
sion of accused were the goods stolen by reason 
of certain marks on them, which marks he de¬ 
scribed.^ Evidence is admissible to show that 
the property found in accused’s possession was of 
the same brand and in the same character of con¬ 
tainer as the stolen property.® Where the stolen 
property is live stock, evidence as to the stock 
brand used by the prosecuting witness, and a cer¬ 
tificate thereof recorded by him after the larceny of 
the stock, is admissible to show the identity of the 
stock alleged to have been stolen with those re¬ 
ceived by accused.® So also, evidence of the brands 
on the stock originally and of the subsequent burn¬ 
ing of the brands is admissible to prove identity.*^ 

Value, Evidence of the value of the property 
is vitally important and admissible where the ex¬ 
tent of punishment depends on value.® Testimony 
of the owner of the property stolen is admissible 
to prove its value.® Accused may introduce evi¬ 
dence of the value of the stolen property in sup¬ 
port of a defense that he purchased it for an ade¬ 
quate consideration in due course of trade.^® If 
it appears ^that the property has the same value 
everywhere within the jurisdiction of the court, 
evidence of the value outside the county where it 
was stolen is competent.^^ Evidence of the rc- 


98. Tex.—^Mooney v. State, 176 S.W. 

52, 76 Tex.Cr. 539. 

53 CJ. p 532 note 73—42 C.J. p 1393 
note 29. 

97. Tex.—Mooney v. State, 176 S.W. 
52, 76 Tex.Cr. 639. 

98. Ala.—Wright v. State, 88 So. 
165, 17 Ala.App. 621. 

99. Ill.—People V, Grizzle, 44 N.B,2d 
917, 381 III. 278. 

Svldence Held adxoisfihle 

(1) That serial numbers on ar¬ 
ticles found in possession of ac¬ 
cused were within range of serial 
numbers on articles stolen.—People 
V, Grizzle, 44 N.B.2d 917, 381 111. 
278. 

(2) On the trial of a person ac¬ 
cused of receiving stolen wool, the 
evidence of a witness, who had been 
at accused's house and seen the 
fleeces represented to have come 
from his sheep, as to the kind and 
weight of the fleeces, since it has a 
tendency, in connection with the oth¬ 
er evidence showing the kind of wool 
sold by accused, to show that the 
stolen wool was among thaA sold.— 
People V. Pitcher, 16 Mich. 397, 

(3) On the trial of a person in¬ 
dicted for receiving brass couplings, 


knowing them to have been stolen. 
It Is proper for the purpose of iden¬ 
tifying and proving the kind of prop¬ 
erty stolen, for the people to bring a 
brass coupling into court and show 
by the testimony of witnesses that 
the couplings stolen were similar to 
the one brought into court and 
shown to the witnesses.—Jupitz v. 
People, 34 Ill. 616. 

1 . III.—People V. Mulford, 62 N.B.2d 
149, 385 Ill. 48. 

Tex.—^Richardson v. State, 61 S.’W'.2d 
614, 124 TexuCr. 268. 

53 C.jr. p 533 note 76. 
a. Ala.—^Watkins v. State, 111 So. 
43, 21 AlfiuApp. 585, certiorari de¬ 
nied 111 So. 44, 215 Ala. 484. 

3. Teat.—Polin v. State, Cr., 65 S.W. 
183. 

4. Ala.—Hester v. State, 15 So. 857, 
103 Ala. 83. 

5. in.—People V. Grizzle, 44 N.E.2d 
917, 381 Ill. 278. 

8. Or.—State v. Hanna, 57 P. 629, 
35 Or. 195. 

7- Teat.—Mooney r. State, 176 S.W, 
62, 76 Tex.Cr. 539. 

8. III.—^People v. Brooks, 172 N.B. 
29, 340 III. 74. 


Md.—Thompson v. State, 42 A. 2d 
113, 184 Md. 555. 

N.C.—State v. Weinstein, $1 S,B.2d 
920, 224 N.O. 645, 156 A,Ii.R. 02.5. 
certiorari denied 65 S.Ct. 689, 324 
U.S. 849, 89 I,.Bd. 1410. 

Tex.—Pine v. State, 115 S.W.2d 918, 
134 Tex.Cr. 396. 

Any oiroumstanoe 'Uirowlag Ught on 
valne 

Under state's burden to prove that 
value of property taken or rooolvod 
was more than a particular amount, 
in order to establish commiHsinn of 
a felony In the receiving of stolen 
property, it was competent for state 
to show any circumstance which 
would throw light on question of val¬ 
ue.—State V, Weinstein, 31 S.E.2d 
920, 224 N.C. 646, 166 A.Ii.R. 026. cer- 
tiorarl denied 65 S.Ct 689. 824 U.S. 
849, 89 l..Bd. 1410. 

9, Ala.—Cohen v. State. 50 Ala. 108. 
Kr.J.—State V, Pclss, 66 A. 418, 74 N. 

J.Liaw 633. 

10, R.I.—State V. 0*Kelll. 167 A. 
283, 58 R.X. 497. 

11 , Iowa.—State v. Feinberg; 124 N. 
W. 208, 145 Iowa 829. 
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placement value of the property is admissible where 
it appears that there was no market for the prop- 

erty.i2 

Although the value of the goods must be meas¬ 
ured as of the time when they were received, and 
not as of the time when they were stolen,if 
there is evidence that there was no change in val¬ 
ue (between such times evidence of the value when 
the goods were stolen is admissible and testi¬ 
mony as to the value of the property when it was 
stolen has been held not wholly incompetent or 
without fprobative value notwithstanding the prop¬ 
erty was damaged before delivery to accused.^^ 
Evidence as to the value of the property a great 
many years before the offense is properly exclud¬ 
ed where it is too remote.^® Testimony of a wit¬ 
ness for accused as to the results of his efforts 
in attempting to sell the stolen goods for accused 
is not evidence of the market value of the goods 
at the time that they were purchased and is prop¬ 
erly excluded.17 

b. Theft of Goods 

In general, any evidence which would be admissible 
against the thief to show his guilt of theft is admissible 
to show that the goods delivered to the accused were 
stolen; evidence of the facts surrounding the theft Is also 
admissible. 

Generally speaking, all evidence which would 
have been admissible on a trial of the thief to 
show that he was guilty of theft is admissible to 
show that the goods delivered to accused were 
stolen and testimony that the property was 
stolen may be admitted without introducing the 
property itself in evidence.!^ Evidence is admis¬ 
sible to prove the facts surrounding the larceny 
of the property.20 The owner of the property al¬ 
leged to have been stolen is competent to testify 
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to the fact that it was stolen,even though he 
was not present when the theft occurred. ^ 2 

While there is some authority to the contrary,23 
it is generally held that the act, declarations, admis¬ 
sions, or confessions of the thief are admissible for 
the purpose of proving the theft, although not made 
in the presence of accused but such evidence is 
not admissible as substantive evidence of accused’s 
guilt,26 and in any event the court should limit 
consideration of the evidence to the sole purpose 
of establishing the theft.26 Testimony of the thief 
that he pleaded guilty to the charge of larceny has 
been held admissible to establish the theft27 It 
has been held that testimony as to the amount of 
goods stolen, not all of which had been received 
by accused,28 and as to the details of the original 
taking thereof,^8 is not prejudicial to accused, 
where it is not contended that he had anything 
to do with the stealing. 

It is proper for accused to show, by the best 
evidence available, that title or right of posses¬ 
sion to the property was in the person from whom 
he received it.^® Accordingly, on behalf of ac¬ 
cused, evidence as to the authority given the 
agents of a railroad company is admissible where 
it was contended that the agents of the company 
consented to the taking of the property from a 
railroad car.^i 

Prosecution of thief. There is a conflict of 
opinion as to the admissibility of the record of 
the indictment, judgment of conviction, and sen¬ 
tence of the alleged thief in another trial. Some 
decisions have held that this evidence is admissible 
to establish the theft82 although not as substantive 
evidence of accused’s guilt^^ Other decisions have 
reached a directly opposite conclusion, and hold 
that such evidence is not admissible to prove the 


12. Tex.—^Asner v. State, 136 S.W. 
2d 822, 138 Tex.Or. 420—Holmes 

V. State, 72 S.W.2d 1092, 126 Tex, 
Or. 687. 

13. Iowa.—State v. Strum, 169 N.W. 
378, 184 Iowa 1165. 

14. Iowa.—State v. Strum, supra. 

15. Mich.—^People v. Flshel, 258 H. 

W. 217, 270 Mich. 82. 

le. Kan.—State v. Smith, 163 P.2d 
353, 160 Kan. 443. 

17. N.J.—State V. Dlchter, 112 A. 
413, 36 N.J.Law 203. 

18. XT.S.—XJ. S, V. SmolJn, C.A.N.T., 
182 F.2d 782. 

HI.—People V. Bunsworth, 56 N.K.2d 
52, 828 I11.APP. 470. 

Tex.—Ctoldstein v. State, 171 S.W. 
703, 76 Tsx.Or. 830. 


19. Ind.—^Dixon v. State, 62 N.E.2d 
629, 223 Ind. 521. 

ao. XJ.S.—-U. S. V. Oordo, C.A.N'.T., 
186 F.2d 144, certiorari denied Min- 
holt V. U, S., 71 S,Ct. 672, 840 U. 
S. 962, 95 L.Ed. 686. 

Iowa—State v. Albery, 197 N.W. 650, 
197 Iowa 538. 

21. Pa—Commonwealth v. Fogel, 76 
PaSuper, 446. 

22. Pa—Commonwealth v. Fogrel, 
supra 

23. Ky,—^Lunsford v. Common¬ 
wealth, 63 S.W. 781, 23 Ky.Li. 709. 

53 C.J. p 530 note 36. 

24. Tex.—^Pa^Ulo v. State, 86 S.W. 
2d 772. 129 Tex.Cr. 266. 

53 C.J. p 530 note 87. 


2d 772, 129 Tex.Cr. 266—Meek v. 
State, 161 S.W. 698, 71 Tex.Cr. 433. 

26. Tex.—iMehlman v. State, 244 S. 
W. 623. 92 Tex.Cr. 466—Meek v. 
State, 161 S.W. 698, 71 Tex.Cr. 
433. 

27. N.J.—State v. Bom, 72 A, 431, 
77 N.J.Law 248. 

28. in.—People V. Gaskin. 153 N.E. 
393, 322 Ill. 259. 

29. 111.—tPeople V. Gaskin, supra 

30. Pa—Commonwealth v. Parshall, 
11 A.2d 606, 139 PaSuper. 161. 

31. Ala—^Boyd v. State, 43 So. 204, 
160 Ala 101. 

32. Tex.—Meek v. State, 160 S.W. 
698. 71 Tex.Cr. 433. 

53 C.jr. p 680 note 44, 

33. Tex.—^Meek v. State, supra 


25. Tex.—Padillo v. State, 86 S.W. 
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theftand it has been held that a statute pro¬ 
viding that a judgment of conviction of the thief 
shall be conclusive evidence in the prosecution 
against a receiver of the goods stolen is in viola¬ 
tion of the clause of the constitution of the Unit¬ 
ed States, declaring that, in all criminal prosecu¬ 
tions, accused shall be confronted with the wit¬ 
nesses against him.^® Proof of the indictment 
and conviction of the principal thief is admissible 
in a jurisdiction in which such indictment and con¬ 
viction constitute a prerequisite to the conviction 
of the alleged receiver.36 Evidence that the al- 
. leged thief was in jail has been held admissible 
to show that the state had not, as contended by- 
accused, abandoned its case against the thief.37 

One on trial for receiving stolen goods cannot 
offer in evidence a judgment acquitting the thief 
in another trial.^S 

c. Guilty Knowledge 

Evidence is admissible to prove knowledge of the ac¬ 
cused that the goods were stolen, and for this purpose 
proof may be introduced as to the character of the per¬ 
sons frequenting his premises, the circumstances of re¬ 
ceiving the goods, false statements relating to possession 
of the goods, concealment of the property, the bad char¬ 
acter of the person from whom the goods were received, 
and the Inadequacy of the price paid. 

As in other criminal prosecutions where guilty 
knowledge is the gist of the offense, in prosecu¬ 
tions for receiving stolen goods any evidence tend¬ 
ing to prove or disprove knowledge of accused 
that the goods received were stolen is admissihle.*'^*^ 
Evidence as to the course of procedure followetl 
by the person who disposed of the stolen property 
to accused is properly received to be considered 

34. U.S.-—Kirby v. U. S„ S.D., 19 
S.Ct. 674, 174 U.S. 47, 43 L,l!3d. 809. 

63 C.J. p 630 note 40. 

35. U.S.—Kirby v. U. S., S.D., 19 
S.Ct, 674, 174 U.S. 47, 43 L.Kd. 

890. 

36. Ga.—Waldrop v. State, 171 S.E. 

840, 47 Ga.App. 849. 

63 C.J. p 530 note 44 [aj. 

37. 3Lrtu—State v. MarHallse, 136 So. 

361, 172 Ua. 796—State v. Natalie, 

136 So. 34, 172 La. 709. 

38. Mo,—State v. Sweeten, 76 Mo. 

App. 127. 

39. N.T.—People v. Saul, 176 N.T.S. 

868, 188 App.Div. 25, appeal dia- 
mlsfled 125 N.B. 922, 227 N.y. 601. 

63 C,J, p 631 note 63. 

Other receivings of gtolen property 
see Criminal Law 5 691 h (3). 

Bvidence StelA adnoissl'ble 
(1) To prove guilty knowledge. 

Aria—State v. Hull, 132 P.2d 486, 

60 Aris. 124. 


in connection with other evidence in the case as 
tending to show knowledge on the part of accused 
that the property in question was stolen property.^® 
Evidence as to the methods used by dealers in in¬ 
vestigating the ownership of the type of property in¬ 
volved, and that those methods differed from that 
used by accused, has been held inadmissible on be¬ 
half of the state to show the criminality of accused.^i 
On behalf of accused, any competent evidence is 
admissible which tends to show that he did not 
commit the offense charged but acquired the -prop¬ 
erty innocently or as a result of a bona fide trans- 
action.42 

Character of pcrsoiis frequenting accused's prem^ 
iscs. It has been held that where the character of 
persons frequenting accused’s house or premises is 
such as to put him on inquiry as to any property 
brought by any of them upon his premises, evi¬ 
dence of this fact may be admitted for the purpose 
of showing that in receiving stolen property he 
must have had knowledge that it was stolen.'*'’* 
There is, however, also authority to the contrary.^** 

Circumstances of rcccixnng goods. Evidence is 
admissible both in behalf of the prosecution and 
defense to show what were the actual circumstanc¬ 
es, the arrangement or understanding as cvidcnce<l 
by conversations or otherwise, under which thi- 
goods were received by accu.scd, as bearing on 
the question of guilty knowledge, such evidence 
being admissible as part of the res gestse.^^ 

False statements relating to possession of goads. 
Evidence that accused falsely denied that the 
goods were in his possessions^ or that he made 
false or contradictory statements in accounting for 

Evia«a;ce hM inaOxnlttiblt 
N.lX—Statu V. Mari'ovU*, 243 M.W. 
481, 63 N.n. 4ri«. 

C.J. p 631 nolf* 63 Clj. 

40. Iowa.—Sin to v. AUtopy, 197 N. 
t W. 650, 107 Iowa 638. 

41. Tox.—MfElroath v. State, 64 S. 
W.2d 119, J 22 Tox.Or. 2ri4. 

42. in.— Pf-onlo V. Llndloy, 118 N. 
E. 719. 2R2 in. 377. 

42 C.J. p 1393 note 41. 

43. Ind.—Goodman v. State, 39 K 
B. 939, 141 Ind. 36. 

44. N.Y.—^ivuple V. Plerpont, 1 
Wheel.Cp. 139. 

45. Arix.—State v. Hull, 133 iP,24[ 

436, 60 Ariz, 124. 

63 O.J. p 631 note 56. 

48. Ca1.--People v. l^evleon. 16 Cal. 
08, 76 Am.D. 666. 

III.—Huggins V. People, 25 N.B. 4.062, 
136 in. 243. 26 Ain.S.R. 867* 


Cal.—People v. Moore, 30 0P.2d 79, 
137 CaLApp. 130. 

^ront.—State v. Keays, 34 P.2d 866, 
97 Mont 404. 

Okl,—^Palmer v. State, 228 P.2d 391 
—<'ox V. State, 124 X»,2d 432, 74 
Okl.Cr. 186. 

ra*—Commonwealth v. Joyce, 46 A, 
2d 629, 169 rPa.Supor. 46. 

S.C.—State V. Atkins, 32 S.K.Sd 372, 
205 S.C. 460. 

Tex.—Dalton v. State. 202 S.\V.2d 
228. 160 Tex.Cp. 305—Arnivan v. 
State, 176 S.W.2d 698. 146 Tex.Cr. 
382—Gammel v. State, 62 S.W.2d 
139. 124 Tex.Cr. 328—Roger# v. 
State, 6 S.W.2d 859, 109 Tex.Cr. 
613. 

Utah.—state v. ‘White, 162 P.2d 80, 
107 UtnJi 84. 

68 C.J. p 631 note 53. 

(2) To disprove irullty knowledjte. 
Colo,—Sheltel v. People, 141 i».2d 
1018, 111 Colo. 340.' 

Tex.—Armstron® v. State, 87 S.W.2d 
182, 131 Tex.Cr. 140. 

63 C.X p 621 note 6$ £bj, thl. [mj. 
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his ipossession^7 jg admissible to show guilty knowl¬ 
edge. 

Concealment of stolen property. Concealment by 
accused of the property stolen may be shown for 
the purpose of establishing knowledge on his part 
that it was stolen.^8 ^ statement of accused, even 
though made under a promise to reward and not 
to prosecute, as a result of which the stolen goods 
were found, is admissible as showing his knowl¬ 
edge of the place where they were concealed 
and this is so notwithstanding the statement ex¬ 
pressly denies all guilt in the premises.^® 

Character of person from whom goods received. 
In order to prove guilty knowledge of accused that 
the goods received by him were stolen, evidence 
is admissible to show that he knew that the per¬ 
son from whom he received the goods was a 
thiefSi or had a bad reputation or character.^^ 
On the other hand, in order to disprove guilty 
knowledge, accused is entitled to introduce evi¬ 
dence that the iperson from whom he received the 
goods bore a good reputation®^ and that accused 
in purchasing the goods relied and had the right 
to rely on such good reputation.®^ 

Pnee paid hy accused. Evidence of inadequacy 
of the price paid®® or of services rendered in pay¬ 
ment®® for the goods stolen is admissible in behalf 
of the prosecution to show guilty knowledge ; and, 
on the other hand, in order to prove lack of guilty 

47. Ariz.—state v. Hull, 13S P.2d 
436, 60 AHz. 124. 

Ill.—^People V. Grizzle, 44 N.E.2d 317, 

381 HI. 278. ' 

Pa.—Commonwealth v. Zimmerman, 

17 A.2d 714, 143 ra.Super. 331. 

53 C.J. p 632 note 58. 

48. Ill.—Huggins V. .People, 26 N.B. 

1002, 135 Ill. 243, 25 Am.S.R." 367. 

49. Tenn.—^Rice v. State, 3 Heisk. 

215, 224. 

53 C.J. p 532 note 60. 

Basil of adatnlssihUltr 
Such evidence is admissible on 
the theory that '^although a confes¬ 
sion obtained by means of promises 
or threats cannot be received; yet 
if, in consequence of that confes¬ 
sion, certain facts tending to estab¬ 
lish the guilt of the prisoner, are 
made known, evidence of these facts 
may be received.”—Rice v. State, su¬ 
pra. 

50. Tenn,—^Rice v. State, supra. 

5l« Ala.—Marshal v. State, 92 So. 

286, 18 Ala.App. 483. 

Mo.—«tat6 y. Goldblat, 50 MoiApp. 

186. 

58. CaJi.—^People y* StoWmack, 64 P. 

2d 162, 18 C!al.App,2d.471. 
lU.—Huggins V, People, 25 MJS, 1002, 

,135 HU < 


knowledge, accused may show that he paid a fair 
price for the goods.®^ Evidence that accused, a 
second-hand retailer of cloth, according to the cus¬ 
tom of his trade, did not generally pay full price 
for clothing and bought out of season and at re¬ 
duced prices, is admissible to rebut the inference 
of guilty knowledge from the fact that the goods 
were bought at a low price.®® 

§ 19. Weight and Sufficiency of Evidence 

a. In general 

b. Guilty knowledge 

a. In General 

In accordance with general rules governing the 
weight and sufficiency of the evidence In criminal prose¬ 
cutions, In order to authorize a conviction for receiving 
stolen goods the existence of all the elements of the of¬ 
fense must be established beyond a reasonable doubt. 

General rules apply as to the weight and suffi¬ 
ciency of evidence in prosecutions of the character 
under consideration.®® Accordingly, in prosecu¬ 
tions for receiving stolen goods, the evidence must 
be such as to satisfy the jury of the guilt of ac¬ 
cused beyond a reasonable doubt.®® In other words, 
in order to authorize a conviction of this offense, 
the existence of all the elements of the offense 
must be established beyond a reasonable doubt.®i 
Evidence which creates nothing more than a sus¬ 
picion of guilt,®® although it is a strong suspicion,®® 


53. .Mass,—Commonwealth v. Gaz- 
zolo, 123 Mass. 220, 26 Am.R. 73. 

53 C.J. p 632 note 66. 

54. Ky.—^Franklin v. Common¬ 
wealth, 266 S.W. 714, 201 Ky. 324. 

55. Mont—Gorpns Jtiziz cited la. 
State V. Mercer, 133 P.2d 368, 362, 
114 Mont 142. 

W.Va.—State v. Wallace, 189 S.B. 

104, 118 W.Va. 127. 

63 C.!*. p 632 note 68. 

56. S.C.—State y. Houston, 6 S.E. 
943, 29 S.C. 108. 

57. Tex,—^Estes y. State, 5 SW. 176, 
23 Tex.App. 600. 

58- Ill.—Andrews y. People, 60 HI. 
854. 

69. Pa-—Commonwealth y. Wdand, 
Qusgr.Sess,, 86 Berks Co. 63, af¬ 
firmed 30 A.2d 636, 161 Pa.Super. 
444. 

Sales aot reflected la books 
In prqaecution for receiving stolen 
property as part of prearranged plan 
with thieves, fact that alleged sales 
were not reflected in accused’s books 
had as tendency to prove his guilt 
where he denied that he had. made 
the purchase and testimony of alleg¬ 
ed . thieves was uncorroborated.— 
People y, Lima, 154 P.2d 628, 26 Cad. 
2d 673. 


SO. Ky.—Cohan v. Commonwealth, 
89 S.W.2d 872, 262 Ky. 80. 

63 C.J. p 534 note 16—42 C.J. p 1394 
note 64. 

Ezolasloa of hypotheses other than 
guilt 

The facts must be such as to ex¬ 
clude to a moral certainty any hy¬ 
pothesis but that of the guilt of ac¬ 
cused.—State y. Hunter, 118 P.2d 
947, 11 Wash.2d 282. 

61. Ill.—^People v. Rife, 48 N.B.2d 
367, 382 Ill. 688—People v. Griz¬ 
zle, 44 N.B.2d 917, 381 Ill. 278. 

Okl.—^Van Wyck v. State, 67 P.2d 321, 
66 Okl.Cr. 241. 

63 G*!*. ,p 534 note 16. 

Identity of aconsed as alleged re- 
cipiept of the stolen goods must be 
proved beyopd a reasonable doubt.— 
Commonwealth v. Bird, 33 A.2d 631. 
152 -Pa.Super. .048—42 C.J. p 1894 
note 68. 

62. Idaho.—Corpus juris cited la 
State y. Rankin, 60 F.2d 3, 4, 56 
Idaho 64. 

63 C.J. p 535 note 18. 

63. Ga.—Stevens y. State, 121 S.B. 
138, 81 Gaj4.pp. 310. 

Xdaho.-r-Corpus 3(uris olted ia^State 
V. Bankln, 50 P.2d 3» ^ 51 SdalSo 
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§ 19 

is not sufficient to sustain a conviction. On the 
other hand, the prosecution is not required to dem¬ 
onstrate the utter impossibility of accused’s inno¬ 
cence.®^ The fact that accused has produced an 
abundance of evidence in his own behalf does not 
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necessarily render the evidence on the part of 
the state so weak that a verdict of guilty would be 
the result of passion, prejudice, or partiality.®® 

In the subjoined notes may be found cases in 
which the evidence was held sufficient®® or where 
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64. Pa.—Commonwealth v. Meyers. 
84 A.2d 916, 154 Pa.Super. 8— 
Commonwealth v. Wojdakowskl, 
Quar.Sess.. 48 Lack.jrur. 137, afflnn- 
ed 53 A.2d 851. 161 Pa.Super. 851. 

65. Mo.—State v. Cohen, 100 S.W.2d 
544. 

66. tJ.S.—Najjar v. U. S.. C.C.A.aa. 
152 P.2d 965—Jeffers v. U. S., C.C. 
A.Pla., 151 P.2d 587— Janow v. 

U. S., C.C.A.Fla, 141 P.2d 1017. 
Ala.—^Register v. State, 42 So.2d 619, 

34 Ala.App. 505, certiorari denied 
42 So.2d 526, 252 Ala. 669—Wood¬ 
ard y. State, 40 So.2d 737, 34 Ala 
App. 391, certiorari denied 40 So. 
2d 741, 262 Ala 326—Franklin v. 
State, 191 So. 645, 29 AlaApp. 42, 
certiorari denied 191 So. 647, 238 
Ala 440—Blitz v. State, 174 So. 
820, 27 AlaApp. 467—Little V. 

State, 136 So. 864, 24 AlaApp. 484. 
Ark.—Shoop v. State, 190 S.W.2d 988, 
209 Ark. 498—Nelson v. State. 174 
S.W.2d 237, 206 Ark. 145—Marshall 

V. State, 159 S.W.2d 749, 208 Ark. 

1040—vVllllams v. State. 154 S.W. 
2d 809, 202 Ark. 951—King v. 

State, 106 S.W,2d 582, 194 Ark. 157 
—^Bowser v. State, 106 S.W,2d 176, 
194 Ark. 182—Slinkard v. State. 
103 S.W.2d 50, 193 Ark, 765—Robi¬ 
son V. State. 86 S.W,2d 927, 191 
Ark. 455—Garrett v. State, 50 S.W. 
2d 617, 185 Ark. 1188—Jackson v. 
State, 45 S.W.2d 1067. 185 Ark, 
1189. 

Cal.—^People v. Smith, 161 P.2d 941, 
26 Cal.2d 864—^People v. Foogert, 
193 P.2d 14. 86 Cal.App.2d 290— 
People V. Cale, 169 P.2d 649. 74 Cal. 
App.2d 689—^People v. Sale, 167 P. 
2d 267, 73 Cal.App.2d 681—People 
V. Beck, 163 P.2d 41, 71 Cal.App.2d 
637—People v. Knott, 126 P.2d 376, 
62 Cal,App.2d 439—People v. Stein¬ 
berg, 124 P.2d 341, 51 Cal.App.2d 
221—^People V. Murray, 108 P.2d 
748, 42 CaI.App.2d 209—People v. 
Warren, 97 P.2d 464, 36 Cal.App.2d 
278—^People v, Stollmack, 64 P.2d 
162, 18 Cal.App.2d 471—People v. 
Rossi, 59 P.2d 206, 16 Cal.App.2d 
180—^People v. Juehllng, 52 P.2d 
520, 10 Cal.App.2d 527—People v. 
Hansen, 31 P.2d 424, 137 Oal.App. 
726. 

Fla.—King v. State, 24 So.2d 573, 166 
Fla. 817—^Finley v. State, 14 So.2d 
844, 163 Fla. 394—Hayward v. 

State, 12 So.2d 468, 162 Fla. 608— 
Tidwell V. State, 196 So. 837, 143 
Fla. 397—^Lutlns v. State, 194 So. 
803, 142 Fla. 288—Mathis v. State, 
184 So. 89, 134 FIcl 352—Johnston 
y. State, 172 So. 708, 127 Fla. 100 
—Chandler y. State, 113 So. 91, 98 


Fla 1063—Dayis y. State, 100 So. 
739, 87 Fla 505. 

Ga—Gaspin y. State, 46 S.E.2d 785, 
76 GaApp. 375—Jacobs y. State, 
32 S.E.2d 403. 71 GaApp. 808— 
Gllreath y. State, 27 S.B.2d 103, 
70 GkuApp. 4—^Harris v. State, 20 
S.E.2d 434, 67 GaApp. 446—Bell y 
State, 20 S.E.2d 211, 67 Ga.App. 
326—Rewls y. State, 8 S.B.2d 733, 
62 GaApp. 496—^Black v. State, 192 
S.E. 664. 56 GaApp. 371—Waldrop 
V. State. 171 S.B. 840, 47 GaApp. 
849—Whitehead y. State, 158 S.B. 
917. 43 GaApp. 401. 

Ill.—People V. Johnston, 46 N.E.2d 
967, 382 Ill. 233-HPeople y. Lame, 
38 N.B.2d 11, 378 Ill. 320—People 
V. Nakutin, 6 N.E.2d 78. 364 Ill. 
663—People v. Servilll, 4 N.E.2d 
92, 364 Ill. 190, certiorari denied 
Servilll v. People of State of Illi¬ 
nois, 67 S.Ct 322, 299 U.S. 616, 
81 L.Ed. 465—People v. Weinberg. 
198 N.E. 691, 361 Ill. 637—Peo¬ 
ple V. Brunkala 184 N.E. 318, 359 
Ill. 206—People v. Lipiano, 193 N. 
B. 458, 358 III. 475—People v. Jen¬ 
kins, 187 N.E. 148, 353 Ill. 152— 
People V. Ensaw, 17$ N.E, 467. 341 
Ill. 455. 

Ind.—Holler v. State, 38 N.E.2d 242. 
219 Ind, 303—Partlow y. State, 166 

N.E. 651, 201 Ind. 207. 

Iowa—State v. Smith, 266 N.W. 651, 
219 Iowa 168. 

Kan.—State v. Parker, 204 P.2d 684, 
166 Kan. 707—State v. Boiler, 77 
P.2d 960. 147 Kan. 651. appeal dis¬ 
missed Boiler V. State of Kansas, 
59 S.Ct 54, 305 U.S. 664, 83 L.Ed. 
431, appeal reinstated 59 S.Ct. 143. 
305 U.S. 568, 83 L.Ed. $58, appeal 
dismissed 59 S.Ot. 14$, 805 U.S. 
568, 88 L.Ed. 358. 

Ky.—^Teague y. Commonwealth, 216 
S,W.2d 130, 308 Ky. 664—Noble v. 
Commonwealth, 180 S.W.2d 96, 297 
Ky. 262—Gossett v. Common¬ 
wealth, 146 S.W.2d 1063, 284 Ky. 
766—Botnick v. Commonwealth, 99 
S.W.2d 188, 266 Ky. 419—Blanken¬ 
ship V, Commonwealth, 77 S.W.2d 
40, 266 Ky. 768—Terrell v. Com¬ 
monwealth, 74 S.W.2d 948, 265 Ky. 
480—Hopper v. Commonwealth, 63 
S.W.2d 467, 260 Ky. 406. 

Minn.—State v. Gifts, 262 N.W. 637, 
196 Minn. 276. 

Miss.—Pettus y. State, 27 So.2d 536. 
200 Miss. 397—Claxton v. State, 
187 So. 877, 185 Miss. 426—Golden 

V. State, 184 So. 324, 183 Miss. 289. 
Mo.—State V. Goffstein, 116 S.W.2d 

65, 342 Mo. 499—State v. Ham, 104 
S.W.2d 282—State v. Cohen, 100 S. 

W. 2d 644. 


Mont.—State y. Mercer, 133 •P.2d 358, 
114 Mont. 142—State v. Webber, 
116 P.2d 679, 113 Mont 284, 136 A. 
L.R. 1077—State v. Groom, 300 P. 
226, 89 Mont 447. 

Neb.—Cornell v. State, 294 N.W. 861, 
138 Neb. 708, opinion amended on 
other grounds 209 N.W. 231, 139 
Neb. 878—Love joy v. State, 264 N. 
W. 417, 130 Neb. 154. 

Nev.—State v. Sheeley, 162 P.2d 96, 
63 Nev. 88. 

N.J.—State V. Todaro, 37 A.2d 73, 
131 N.J.Law 430, appeal diamls.sod 
65 S.Ct 73, 323 U.S. 667, 89 L.Ed, 
642—State v. Lisena, 30 A.2d 693, 
129 N.J.Law 569, affirmed 34 A.2d 
407, 131 N.J.Law 39—State v. 

Block, 196 A. 225, 119 N.J.Law 277, 
affirmed 1 A.2d 408, 121 N.J.Law 
73—State V. Vigorito, 62 A.2d 823, 
1 NJr.Super. 161, affirmed 65 A.2d 
841, 2 N.J. 186—State v. Bruno, 140 
A. 241, 6 N.J.Misc. 126. 

N.Y.—^People v. Larkman, 20 N.T.S, 
2d 35, 259 App.Div. 969, affirmed 
81 N.B.2d 47, 284 N.T. 712—People 
V, Nelson, 256 N.Y.S. 658, 234 App. 
Dlv. 481, affirmed 184 N.E. 91, 260 
N.Y. 669. 

N.a—State V. Best, 61 S.E,2d 612, 
232 N.C. 676—State V. Worrell, 61 
S.B.2d 264, 232 N.C. 493—State v. 
Flynn, 62 S.B.2d 791, 230 N.C, 293 
—State V. Dover, 36 S.E.2d 489, 
226 N.C. 771—State V- Weinstein, 
31 S.E.2d 920, 224 N.C. 645, 156 A, 
L,R. 625, certiorari denied 65 S.Ct 
689, 324 U.S. 849, 89 L.Ed. 1410— 
State y. Conner, 194 S.B. 291, 212 

N. a 668. 

Okl.—^Palmer v. State, Cr., 928 P.2d 
391—Walker v. State, 1)0 P.2d 
261. 82 Okl.Cr. 352—Mendenhall y. 
State, 168 P.2d 138, 82 Okl.Cr. 220 
—Lewis V. State, 162 P.2d 201, 81 
Okl.Cr. 168—Solomon v. State, 151 
P.2d 944, 79 Okl.Cr. 93, modifted on 
other grounds 155 P.2d 272, 79 Okl. 

O. 361—Hill V. State, 148 P.2d 922, 
78 Okl.Cr. 384—Cox v. State, 124 l\ 
2d 432, 74 Okl.Cr, 186—Herron v. 
State, 115 P.2d 268, 72 Okl.Cr. 254 
—Camp V. State, 104 VM 672, 
70 Okl.Cr. 68—Goodwin v. State, 99 

P. 2d 181, 68 Okl.Cr. 381—Camp V. 
State, 89 P.2d 378, 66 Okl.Cr. 20— 
Stone y. State, 61 l>.2d 41, 60 Okl. 
Cr. 22—Ricks v. State. 49 P.2d 810. 
57 OkUCr. 370—Ponder v. State. 18 
P.2d 1098, 64 OkLCr. 274—Drum¬ 
mond V. State, 16 P.2d 260, 84 Okl. 
Cr. 148—Pierce v. State, 16 P.2d 
603, 64 OkLCr. 118. 

Pa.—Commonwealth v. Edelman, '67 
A.2d 603, 162 Pa.Super. 318—Com¬ 
monwealth y. WojdakowakI, 61 A, 
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it has been held insufficient®^ to sustain a convic- and concealing or aiding in concealing stolen prop- 
tion of receiving stolen property; sufficient®® or erty; sufficient to sustain a convktion,^® or in¬ 
insufficient®® to sustain a conviction for receiving 


2d 861, 161 Pa.Super. 250—Com¬ 
monwealth V. Joyce, 46 A.2d 529, 
169 Pa.Super. 45—Commonwealth 
V. Gold, 38 A.2d 486, 155 Pa.Super. 
864—Commonwealth v. Meyers, 84 

A. 2d 916, 154 Pa.Super. 8—Com¬ 
monwealth V. Llndie, 24 A.2d 89, 
147 Pa.Super. 835—Commonwealth 
V. Seidman, Quar.Sess., 40 Lack. 
Jur. 108. 

Tenn.—^Humphrey v. State, 216 S.W. 
2d 791, 187 Tenn. 377—-Patterson 
V. State, 195 S.W.2d 26. 184 Tenn. 
89. 

Tex.—^Reade v. State, Cr., 236 S.W.2d 
798—Brown v. State, 211 S.W.2d 
234. 152 Tex.Cr. 89—Pieratt v. 

State, 146 S.W.2d 997, 141 Tex.Cr. 
45—Mathis v. State, 111 S.W,2d 
252, 138 Tex.Cr. 867—Padillo v. 

State, 86 S.W.2d 772, 129 Tex.Cr. 
265—^Palermo v. State, 82 S.W.2d 
960, 128 Tex.Cr. 623—Holmes v. 

State, 72 S.W.2d 1092, 126 Tex.Cr. 
687—Gammel v. State, 62 S.W.2d 
139, 124 Tex.Cr. 328—Lewis v. 

State. 9 S.W.2d 732, 110 Tex.Cr. 
556. 

W.Va.—State v. Wainwright, 192 S. 

B. 121 , 119 W.Va. 34. 

53 C.J. p 533 note 1—42 C,J. p 1894 
note 64 Cb]. 

<7. Ala.—Kidd v. State, 24 So.2d 771, 
82 Ala.App. 262—Gallman v. State, 
196 So. 768, 29 Ala.App. 264. 

•Cal.—People v. Lima, 154 P.2d 698, 
26 Cal.2d 573—^People v. Seerman, 
111 P.2d 467, 43 Cal.App.2d 606— 
People v. Jolley, 94 P.2d 1011, 85 
Cal.App.2d 159. 

Colo.—Garcia v. People, 296 P. 491, 88 
Colo. 267. 

Pla.—Fisk V. State, 190 So. 10, 138 
Fla. 816. 

Ga.—Bird v. State, 86 S.B.2d 483, 72 
Ga.App. 848. 

Idaho.—State v. Rankin, 60 P.2d 3, 
66 Idaho 64. 

Ill.—People V. McBeth. 92 ]Sr.B.2d 77, 
405 m. 608—People v. Harris, 68 NT. 
B.2d 728, 394 Ill. 325—People v. 
Long, 63 N.B.2d 726, 891 Ill. 629— 
People V. Ickes, 19 N.B.2d 373, 370 
HI. 486—^People v. Poncher, 192 N. 
B. 782, 358 Ill. 73—People v. Spiros, 
69 H.B.2d 739, 329 lU.App. 634— 
People V. Distenfield, 60 H.ll.2d 
277, 826 IU.APP. 678. 

Ind.—^Foreman v. State, 180 N.B. 291, 
203 Ind. 324. 

Ky.—^Hamm v. Commonwealth, 223 
S.W.2d 884, 311 Ky. 214. 

Mich.—People v. White, 267 N.W. 777, 
276 Mich. 29—People v. Smith, 208 
N.W. 674, 234 Mich. 603. 

Mo,—State v. Coppersmith, 106 S.W, 
2d 991, 231 Mo.App. 711—SUte v. 
Spires, App., 66 S.W.2d 1057. 

Mont—State v. Jolly, 116 P.2d 686, 
fu Mont 363. 


N.J.—Stota V. For, 79 A.2d 76, 12 N. 
J.Super. 132. 

N.T.—People v. Smith, 7 N‘.Y.S.2d 581, 
266 App.Biv. 866—People v. Lewis, 
284 N.T.S. 940, 246 App.Div. 93— 
People V. Grushkln, 291 N.T.S. 922, 
161 Misc. 38. 

Okl.—McGee v. State, 66 P.2d 207, 60 
Okl.Cr. 4J6—^Yeargain v. State, 46 
P.2d 1113, 67 OkLCr. 136—Van 

Wyck V. State. 37 P.2d 321, 66 Okl. 
Cr. 241—Wingfield v. State, 30 P.2d 
980, 65 Okl.Cr. 374. 

Pa.—Commonwealth v. Bird, 33 A.2d 
531, 162 Pa.Super. 648—Common¬ 
wealth V. Marmo, 9 A.2d 181, 137 
PaSuper. 467. 

Tenn.—^Morelock v. State, 216 S.W.2d 
6, 187 Tenn. 478. 

Tex.—Wright v. State, 143 S.W.2d 
394, 140 T€X.Cr. 120—Stuart v. 
State, 132 S.W.2d 119, 187 Tex.Cr. 
466—Whatley v. State, 120 S.W.2d 
1056, 136 Tex.Cr. 482—Ellis v. 

State, 93 S.W.2d 412, 130 Tex.Cr. 
170—Howell V. State, 84 S.W.2d 238, 
129 Tex.Cr. 96. 

Va—^Patterson v. Commonwealth, 
181 S.B. 281, 166 Va 734. 

63 C.J. P 634 note 2—42 C.J. P 1394 
note 54 [c]. 

68. Ala—^McFarling v. State, 46 So. 
2d 322, 36 AlaApp. 191, certiorari 
denied 45 So.2d 324, 253 Ala 501— 
Arnold V. SUte, 30 So.2d 687, 33 
AlaApp. 146—Martin v. SUte. 200 
So. 675, 30 AlaApp. 54—^Lambrakis 
Y. State, 191 So. 271, 29 AlaApp. 
3, certiorari denied 191 So. 272, 238 
Ala 432. 

Cal.—People v. Cohen, 210 P.2d 911, 
94 Cal.App.2d 461. 

Conn.—State v. Heno, 174 A. 181, 119 
Conn. 29, 94 A.L.R. 696. 

Fla—Stovall v. SUte, 24 So.2d 682, 
166 Fla 832—Long v. SUte, 8 So.2d 
660, 160 Fla. 716, reheard 9 So.2d 
566, 161 Fla 326—^Adams v. SUte, 
189 So. 392, 138 Fla 206—White- 
field V. SUte. 188 So. 361, 137 Fla 
562—^Peeples v. State, 163 So. 913, 

Rife. 48 N.B.2d $67, 

382 Ill. 688. 

Ind.—^Dixon v. SUte, 62 N.B.2d 629, 
223 Ind. 621. 

Ohio.—SUte v. Grundsteln, App., 69 
N.B.2d 418. 

Tex.—Brown v. SUte, 211 S.W.2d 234, 
152 Tex,Cr. 39—^Bvans v. State, 211 
S.W.2d 207, 162 Tex.Cr. 68—Almen- 
dares v. SUte, 200 S.W.2d 830, 160 
TexCr. 284—^Haynes v. SUte, 143 
S.W,2d 617, 140 Tex.Cr. 62—Hodges 

V. SUte, 182 S.W.2d 863, 137 Tex 
Cr. 627—Brusenham v. State, 97 S. 

W. 2d 478, 131 TexCr. 250—Petty v. 
State, 82 S.W.2d 965, 128 TexCr. 
662—Metaxes v. SUte, 75 S.W.2d 
888, 127 TexCr, 813—^Tone v. SUte, 
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38 S.W.2d 801, 118 TexCr. 677— 
Rogers v. State, 6 S.W.2d 859, 109 
Tex.Cr. 613—Gunter v. State, 219 S. 
W. 452, 87 TexCr. 74. 

W.Va—State v. Manstof^ 189 S.B. 

698, 118 W.Va 214. 

53 C.J. p 634 notes 3, 4. 

69. Ala—Hunt v. State, 193 So. 876, 
29 AlaApp. 165—^Beasley v. State, 
186 So. 191, 28 AlaApp. 396— 
Maughan v. SUte, 133 So. 918, 24 
AlaApp. 259. 

Fla—Hill V. SUte, 28 So.2d 114, 158 
Fla 162—Ard v. SUte, 22 So.2d 
819, 156 Pla 313—^Younis v. State, 
166 So. 626, 116 3Bna 696. 

Tex—Scott V. SUte, 148 S.W.2d 418, 
141 Tex.Cr. 296—^Murphy v. State, 
96 S.W.2d 133, 130 Tex.Cr. 610— 
Wilson V. State, 79 S.W.2d 862, 128 
TexCr. 161—^Marquez v. State, 70 S. 
W.2d 426, 126 TexCr. 132—Jenkins 
V. State, 44 S.W.2d 706, 119 TexCr. 
617. 

63 C.J. p 534 note 5. 

70. U.S.—U. S. V. Cordo, C.A.N.T., 
186 F.2d 144, certiorari denied 
Minkoff V. U. S., 71 S.Ct. 672, 340 
U.S. 952, 95 L.Bd. 686—Yielding v. 
IT. S., C.A.Miss., 173 P.2d 46—Mad¬ 
sen V. XJ. S., C.C.A.Kan., 166 F.2d 
607—Murphy v. U. S., C.C.A.Tenn.. 
138 F.2d 622—Balman v. XT. S., C.C. 
A.Minn., 94 F.2d 197—Marlflan v. 
U. S., C.C.A.MO., 82 F.2d 628, cer¬ 
tiorari denied 56 S.Ct. 956, 298 U. 
S. 686, 80 L.Bd. 1406—Kolar v. U. 
S., C.C.A.MO., 82 F.2d 628, certiorari 
denied 66 S.Ct. 966, 298 U.S. 686, 80 
L.Bd. 1406—Fink v, U. S., CCJL 
Mo., 82 F.2d 628, certiorari denied 
66 S.Ct. 966, 298 U.S. 686, 80 L.Bd. 
1406. 

Xhterstate character held eaUbUShod 
U.S.—U. S. Y. Cordo, C.A.N.T., 186 F. 
2d 144, certiorari denied MinkofiC v. 
U. S., 71 ©.Ct. 672, 340 U.S. 952, 95 
L.Ed. 686—U. S. V. Gollin, C.aA.N. 
J., 166 F.2d 123, certiorari denied 
68 S.Ct. 903, 333 U.S. 875, 92 L.Ed. 
1151, certiorari denied Richman v. 
U. S., 70 S.Ct 89, 338 U.S. 848, 94 
L.Ed. 619—U. S. V. Kaplan, C.aA.N. 
Y., 166 F.2d 922. 

Goods held to be in foreign conuneroe 
U.S—U. S. V. Werner, C.C.A.N.Y., 160 
P.2d 438. 

Beceptado from which stolen 

In prosecution for receiving stolen 
goods under sUtute dealing with 
larceny of goods in intersUte or for¬ 
eign commerce from any railroad car, 
sUtion house, or enumerated recepta¬ 
cle, evidence was sufficient to estab¬ 
lish that goods were stolen from one 
of the recepUcles described in the 
sUtute.—U. S. V. Werner, aCU-NT., 
1160 F.2d 488. 
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sufficient to sustain a conviction'll for possessing 
property sto-len from an interstate or foreign ship¬ 
ment; sufficient to sustain a conviction for bringing 
stolen property into the state 2 sufficient to sup¬ 
port a conviction for an attempt feloniously to re¬ 
ceive stolen property sufficient to establish the 
corpus delicti sufficient to prove some counts of 
the indictment but insufficient to prove others 
sufficient to sustain a conviction as to one person 
accused, but not as to another sufficient to make 
out a prima facie casej^"^ sufficient to overcome a 
presumption of guilt arising from possession and 
insufficient to overcome the presumption of inno¬ 
cence 

Circumstantial evidence. As in the case of oth¬ 
er prosecutions direct evidence is not necessary 
to sustain a conviction, but the guilt of accused 
may be established either in whole or in part by 
circumstantial evidence.^® The corpus delicti need 
not be proved by direct evidence, si but may be 
proved by circumstantial evidence®^ or facts and 
circumstances from which the jury may legally in¬ 
fer that the offense has been committed.®^ How¬ 
ever, the circumstances relied on must be sufficient 


to make out the offense, and must be consistent 
with accused’s guilt, and inconsistent with any 
rational theory of his innocence.^® 

Theft. The fact that the property had been 
previously stolen or acquired by some other kindred 
offense must be established beyond a reasonable 
doubt®® The theft cannot be established merely 
by sliowing that someone has been convicted of 
it87 The unexplained possession by one person 
of goods belonging to another does not establish 
that a theft has »been committed;®® and the fact 
that goods of the general character of those al¬ 
leged to have been stolen were found in the pos¬ 
session of accused does not tend to show that they 
were stolen.®® Like other elements of the offense, 
however, the fact of the theft may be satisfac¬ 
torily established by circumstantial evidence,®® 
■sixee it is rarely the case that direct proof of the 
theft can be adduced.®! Testimony of the thi^ff 
that he stole the property supported by that of the 
owner that he lost it is .sufficient to establish the 
theft.®® In the subjoined notes may be found cas¬ 
es in which the evidence was held sufficient®** 


SabstitntloxL of foods 
In prosecution for possessing goods 
with knowledge that they had been 
stolen while a part of an interstate 
shipment of freight, evidence of ac¬ 
cused was held Insufficient to sustain 
burden of proving that other goods 
were substituted for those stolen 
during the time that the stolen goods 
were In the possession of the thieves 
from whom accused allegedly ac¬ 
quired them.—^U. S. v. Smolin, C.A.N. 
T., X82 F.2d 782, 

71. U.S.—U. S. V. Wainer, C.A.I11., 
170 F.2d 603—-Q. *S. v. Russo, C.C.A 
N.J., 123 F.2d 420—Gable v. U. S., 
C.C.A.I11,, 84 F.2d 029—Carlngella 
V. U. S.. C.C.A.I11., 78 F.2d 563. 

73. Ala.—Hanf v. State, 21 So.2d 286, 
32 Ala.App. 17, certiorari denied 21 
So.2d 289, 246 Ala. 468. 

73. N.C.—Stats v. Parker, 31 S.B.2d 
631, 224 N.C. 524. 

74. Ala.—McKee v. State, 132 So. 68, 
24 Ala.App. 175. 

Ill.—^People V. Millard, 18 N.B.2d 211, 
370 Ill. 214—People v. Rife, 44 N.B. 
2d 74. 316 I11.APP. 1, affirmed 48 N. 
B.2d 367, 382 III. 588. 

Mo.—State V. Hlcklin, 218 S.W.2d 664, 
368 Mo. 1016. 

75. U.S.—U. S. V. Segelman, D.C.Pa., 
86 F.Supp. 114. 

Wash.—State v. Slater, 218 P,2d 329, 
86 Wa8h.2d 357. 

76. US.—U. S. V. O’Brien, aAlll., 
174 F.2d 841—Roma v. XJ. S., C.C.A. 
lit. 53 F.2d 1007. 

in. —^People V. Mulford, 52 N.Bl2d 149, 
385 Ht 48. 


Miss,—^Reese v. State, 23 So.2d 604, 
108 Miss. 843. 

77. Wash,—State v. Brunn, 154 r.2d 
826, 22 Wash.2d 120, 167 A.li.R. 
1049. 

78. Ky.—^Mansbaoh v. Common¬ 
wealth, 20 S.W.2d 468, 230 Ky. 604. 

79. Tex,—Lemon v. State, 231 S.W. 
388, 80 Tex.Cr. 361. 

80. III.—People V. Allen. 06 N.E.2d 
446, 407 Ill. 69C, certiorari denied 
Allen V. people of State of Illinois, 
71 S.Ct. 730, 341 U.S. 922, 05 IaICU. 
1355—People v. Rife, 48 N.K.2d 
367, 382 Ill. 688—^I^eople v. Grizale, 
44 N.I3,2d 917, 381 III. 278. 

Ky.—^Nleco v. Commonwealth, 212 S. 

W.2d 201, 307 Ky. 760. 

Okt—Hill V. State, 148 r.2d 092, 78 
Okl.Cr. 384. 

Pa.—Commonwealth v. Ott, 36 A. 2d 
838, 164 Pa.Super. 647. 

Tex.—Owon.s v. State, 80 S.W.2d 316, 
128 Tex.Cr. 199. 

53 C.J. p 535 notes 21, 22. 

81. Ala.—McKee v. State, 1S2 So. 68, 
24 Ala.App. 175. 

82. Ill.—People V. Rife, 48 N.R2d 
367, 382 Ill. 688. 

83. Ala.—^McKee v. State, 132 So. 68, 
24 Ala.App. 175. 

84. Iowa.—State v. Bullls. 192 N.W. 
793, 196 Iowa 480. 

53 C.J. P 535 note 23. 

85. N-X—State v, PV)ac, 79 A.2d 76, 
12 N.J,Super. 132. 

86. in.—People V. Rife, 48 N.B.2d 
367, 382 ni. S88. 
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Ky.—Cohan v. Commonwealth, 89 S. 

W.2d 872, 262 Ky. 80. 

N.Y. —People v. Grushkln, 201 N.V. 

S. 022, 161 Mi.Mc*. 38. 

Okl.—Van Wyck v. Stnto, 37 IM’d 821, 
56 Okl.Cr. 241, 

53 O.J. p 535 note 26—-42 C.J. p 1304 
note 56. 

87. N.Y.—People V, Jackerson, 150 
N.K. 716, 247 N.Y. 36. 

88. Ala.—^Wright v. State, 88 So. 185, 
17 AlaApp. 621. 

Tex.—Grant v. State, 218 S.W. 1062. 
87 Tex.Cr. 19. 

89. Ala.—Wright v. Stut»*, 88 So. 135, 
17 Ala.App. C21, 

90. Ill.—IVoplo V. Itlfe, 48 N.16.3d 

367, 382 in. 688. 

Ky.—Nlwe v. Commonwealth, 212 S. 

W.2d 201. 307 Ky. 760. 

53 C.J. p 535 note 87, 

Degree of proof 

Where evidence relied on by state 
is wholly circumstantial, it must be 
shown to exclusion of every other 
reasonable hypothesis that goods 
were in fact stolen by some princi¬ 
pal thief, even though he Is not 
known.—Suggs v. State, 1 aB.8d 39, 
59 GaApp. 394. 

91. Mo.—State v. Weinberg. 164 S. 
W. 1060, 245 Mo. 564. 

98. Cal,—^People v. Clausen, 52 p. 
668, 120 Cal, 331. 

93. Colo.—Burnham v. People, 98 P. 

2d 899. 104 Colo. 472. 

Ill.—^People V, Nakutin, 5 Nr.E.2d 73. 
364 XU. 568. 

Mo.—State v, Cohen, 100 8.W.2d 844, 
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or insufficient®^ to show that the property received 
by accused had been stolen. 

Receiver as thief or principal in theft. Since, 
as discussed supra § 14, the thief cannot be guilty 
of receiving stolen goods which he himself has 
stolen, the evidence in a prosecution for receiv¬ 
ing stolen property must be sufficient to show that 
the property had been stolen or unlawfully ob¬ 
tained by some one other than accused,®5 and a 
conviction for receiving and concealing stolen 
property is not sustained by evidence showing that 
accused w?ls the thief or a principal in the theft.®® 
In particular cases the evidence has been sufficient®^ 
or insufficient®® to show that the alleged receiv¬ 
er was the thief or a principal in the theft 

Receiving, The receiving, concealing, etc., be¬ 
ing an element of the offense, must be established 
by evidence showing its existence beyond a rea¬ 
sonable doubt.®® Accused’s possession of stolen 
property does not establish his guilt of receiving 
such property in the absence of proof that he re¬ 
ceived it from another person.^ The mere fact 
that the stolen property was found in the house 
of accused,® or on his premises,® is not, without 
more, sufficient to show the receiving or concealing 


§ 19 

of the property by accxised, although it may be 
sufficient in connection with other circumstances 
shown in evidence to establish this fact> In the 
subjoined notes may be found cases in whidi the 
evidence was held sufficient® or insufficient® to show 
receipt of the property by accused; sufficient to 
show the time of receivingor sufficient to show 
constructive possession by accused.® 

The place of receipt may be shown by circum¬ 
stantial evidence.® The possession by accused of 
a stolen automobile outside of the state is not 
of itself evidence to establish that he received it 
within the state knowing it to be stolen.^® How¬ 
ever, the fact of recent possession of a stolen au¬ 
tomobile in another state.may be considered with 
other circumstances in determining whether the 
car was acquired within the state,ii and such for¬ 
eign possession when combined with other incrim¬ 
inating circumstances will be sufficient to support 
a conviction for receiving stolen property within 
the state.i® 

Intent, Where, as usually is the case, criminal 
intent is an indispensable element of the offense 
of receiving stolen goods, it is necessary to show 
the existence of a criminal intent beyond a rea- 


Ohio.—Stat« V. Sweet, App., 36,N.B.2d 
13. 

Pa.—Commonwealth v. Prankina, 39 
A.2d 628, 15$ Pa.Super. 152. 

53 C.J. p 536 note 33. 

Proof of foreign statute 
In prosecution for receiving prop¬ 
erty stolen in another state, proof of 
foreign statute providing punishment 
for larceny was held sufficient proof 
that property was acauired in such 
manner as to make it theft.—^Wilson 
V. State, 28 S.W.2d 804, 115 Tex.Cr. 
308* 

94. U.S.—U. a. V. CSralg, r>.C.Pa., h 
F.Supp. 631. 

63 C.J. p 535 note 34, 

95. Cal.—^People v. Bausell, 62 P.2d 
774. 18 Cal.App.2d 16. 

Ga.—Suggs V, State, 1 S.S3.2d 39, 59 
Ga.App. 394. 

Ill.—People V. McBeth, 92 N.B.2d 77. 
405 Ill. 608. 

53 C.J. P 535 note 26—42 C,S, p 1394 
notes 57, 67. 

96. U.S.—Cartwright v. U. S., C.C.A 
Tex.. 146 F.2d 133. 

Tex.—Bnlder v. Stale, 44 S.W.2d 997, 
119 Tex.Cr. 635. followed in 44 S. 
W.2d 998, 119 Tex.Cr. 684—Byrd v. 
State, 88 S.W.2d 832, 117 Tex.Cr. 
489. 

97. Tex.—Snider v. State. 44 S.W.2d 

997, 119 Tex.Cr. 635. followed in 44 

S.W.2d 998, 119 Tex.Cr. 584—Byrd 
V. States 88 SiW.2d 892, 1X7 Tex.Cr.‘ 
489. - • 


98. Ill.—^People v. Mulford, 62 N.B. 
2d 149, 385 Ill. 48. 

N.Y,—People v. Smith, 274 N.T.S. 

698, 242 App.I>iv. 788. 

Tex.—^Moses v. State, 179 S.W.2d 668, 
147 TexCr. 206—^Hochman v. Slate, 
170 S.W.2d 756, 146 Tex.Cr. 23, mo¬ 
tion overruled 171 S.'W.2d 130, 146 
Tex.Cr. 23. 

99, Ill.—^People V. Hife, 48 N,E.2d 
367, 382 111. 688. 

Okl.—Van Wyck v. State, 37 P.2d 821. 
66 Okl.Cr. 241. 

Tex.—^Ethridge v. State, 110 S.W.2d 
676, 133 TexCr. 287. 

W.Va.—State v. Mounts, 200 S.B. 63, 
120 W.Va. 661. 

53 C.J. P 635 note 37. 

Aotoal or constructive possession 
Although accused need not be 
shown to have had physical posses¬ 
sion of the property, he must he 
shown to have had either actual or 
constructive possession of it—^People 
V. Jolley, 94 P,2d 1011, 35 Cal.App.2d 
169. 

1. W.Va.—State v. Fowler, 188 S.BJ. 
137,117 W.Va. 761. 

2. Tex.—^Dalton v. State, Cr., 103 S. 
W. 936. 

3. Cal.—^People v. Jolley, 94 P.2d 
1011, 35 Cal.App.2d 159. 

N.T.—^People v. Figara, 219 N.T.S. 
78, 218 APP.I>iv. 638. 

4. Cal.—^People v. Beck, 163 P.2d 41, 

’ 71 Cal.App.2d 637, ' 

68 C.J. p 535 note 45. 
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5, U.S.—U. S. V. Segelman, I>.C.Pa., 
86 F.Supp. 114. 

III.—^People V. Piszczek, 89 N.E.2d 
387, 404 Ill. 465. 

Ky.—Niece v. Commonwealth, 212 S. 

W.2d 291, 307 Ky. T60. 

53 C.J. p 535 note 38—42 aj. p 1394 
note 59 [a]. 

6, Cal.—^People v. Jolley, 94 P.2d 
1011, 35 Cal.App.2d 159. 

Ill.—^People V. Thomas, 67 N.E.2d 192. 
393 Ill. 673—People v. Mulford, 62 
N.E.2d 149, 385 Ill. 48. 

53 C.J. p 5S5 note 39. 

7, Cal.—^People v, Jacobs. 238 P. 770, 
73 Cal.App. 334. 

8. U.S.—Lie Fanti v. V, &, N.J., 259 
F. 460, 170 C.C.A. 436. 

9. N.T.—^People V. Cosmldes, 117 N. 
Y.S. 718, 133 APP-Biv. 103, 23 N.T. 
Cr. 556, affirmed 92 N.E. 1095, 198 
N.Y. 666. 

Svldenoe held insufficient to sus¬ 
tain conviction of buying, receiving, 
or concealing stolen property in coun¬ 
ty wherein prosecution was conduct¬ 
ed.—Jacobs V. State, 190 So. 295, 28 
AlaA.pp. 585. 

10. Mich.—^People v. Smith, 208 N. 
W. 674, 234 Mich. 603. 

42 aJ. P 1894 note 68. 

IX. Mich.—^People v. Tantenella, 180 
N.W. 474, 212 Mich. 614. 

Neb.—Burris v. State, 178 N.W. 216, 
104 Neb. 641. 

Id. Mloh.r—People v. Tantenella; £80 
. N.W. 474, m Mich; ^14. 

42 O.J. p 1395 note 70. 
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sonable doubt,i* as for instance, that accused re¬ 
ceived the property for his own gain, or to pre¬ 
vent the owner from again possessing it.^^ How¬ 
ever, it is not necessary to prove criminal intent 
by direct and positive evidence, and it may be es¬ 
tablished by circumstantial evidence,^ 5 as for in¬ 
stance, where in addition to receiving it with guilty 
knowledge, it is shown that he concealed the prop¬ 
erty,! 6 or that for more than a year he used the 
property and made no effort to return it^^ Mere 
proof of receiving stolen property with knowledge 
that it was stolen is not sufficient to establish a 
criminal intent,!^ since it might have been received 
with the intent of restoring it to the owner or with 
any other innocent intent;!^ but receiving stolen 
property knowing it to have been such, together 
with evidence that accused has attempted to sell 
the property, is sufficient to show criminal intent^O 
In the notes may be found cases in which the evi¬ 
dence has been held sufficient^! or insufficient^^ 
to show criminal intent. 

Identity of property received with that stolen. 
The identity of the property received with that al¬ 
leged to be stolen must be established beyond a 
reasonable doubt,^3 and by the most direct and 
positive testimony of which the case is suscepti¬ 
ble.^^ However, identity may be established by 


circumstantial, as well as by direct, evidence.^S 
Generally speaking, the mere fact that the prop¬ 
erty is of the same kind as that stolen is, in the 
absence of other circumstances, not sufficient to 
establish identity.^® In subjoined notes may be 
found cases in which the evidence was held suffi- 
cient27 or insufficient^^ to identify the property 
* received as that which was stolen. 

I Value of property. In various cases the evidence 
has been held sufficients^ or insufficientS® to estab¬ 
lish the value of the stolen property; sufficient to 
support a conviction for receiving stolen property 
having less than a certain value;®! or sufficients^ 
or insufficient®® to authorize a conviction for re¬ 
ceiving stolen property of more than a certain 
value; and in particular cases the evidence as 
to the value of the property has been held suffi¬ 
cient®^ or insufficient®® to show the commission of 
a felony. 

Ozvnership of property. Where the ownership of 
the property alleged to have been received by ac¬ 
cused is an essential element of the crimp charged, 
such ovmership must be proved beyond a reasonable 
doubt®® Proof of ownership of the property by 
particular persons need not be made in specific 
words ;®'^ such ownership may be proved by any 


13. HI.—People V. Perris, 62 N.B.2d 
171, 385 111. 186—People v. Rife, 48 
N.£!.2d 367, 382 111. 588. 

N.Y,—^People v, Grushkin, 291 N.T.S. 
922, 161 Misc. 38. 

63 C.J. p 537 note 82—42 C.J, p 1394 
note 62. 

14. 111.—People V. McBeth, 92 N,B.2d 
77, 406 in. 608. 

63 C.J. P 637 note 83. 

15. Ill.—^People V. Perris, 52 K.B.2d 

171, 386 HI. 186. | 

Mont.—State v. Huflfman, 296 P. 789, 
89 Mont. 194. 

63 0*J. p 637 note 85. 

Aconsed’s possession of other re- 
ceatdy stolen property was a circum¬ 
stance that could be considered In do- 
terminingr his Intent—Cox v. State, 
124 P.2d 432, 74 OkI.Cr. 186. 

16. Cal.—People v. Jacobs, 238 P. 
770. 73 Cal.App. 334. 

17. Ala.—Tyler v. State, 86 So. 93, 
17 AlaApp. 495. 

18. Neb.—Goldsberry v. State, 92 N. 
W. 906, 66 Neb. 312. 

53 C.J. p 637 note 88. 

19. Tex.—Arcia v. State, 9 S-W. 686, 
26 Tex.App. 193. 

20. N.T.—People v. Plechter, 60 N. 
T.S. 777, 44 App.Div. 199, 14 N.T, 
Cr. 328. 

21. Cal.—People v. Murray, 108 P, 
3d 748, 42 Cal.App.2d 209. 

63 OJ. p 537 noU 91. 


22. N.T.—^People V. LeBrantz, 74 N. 
T.S.2d 725, 272 App.Div. 730. 

N.C.—State v, Yow, 42 S.E.2d 661, 227 
N.C. 585. 

23. III.—People V. Ferris, 62 N.B.2d 
171, 386 Ill. 186. 

63 C.J. P 637 note 93. 

24. Utah.—State v. White. 152 P.2d 
80, 107 Utah 84. 

25. N.D.—State v. Shears, 228 N.W. 
413, 69 N.D. 67, 

26. Tex.—Smith y. State, 18 S.W.2d 
1068, 113 Tex.Cr. 212. 

27. U.S.—Murphy v. U. S., C.C.A. 
Tenn., 133 F.2d 622. 

Cal.—People v, Knott, 126 P.2d 376, 
52 Cal.App.2d 439. 

III.—People V, Johnston, 46 N.B.2d 
967, 382 HI. 233—People v. Nukutln, 
6 N.E.2d 78, 364 111. 663. 

63 C.J. p 637 note 96. 

28. Tex,—Turman v. State, 63 S.W. 
2d 301. 122 Tex.Or. 1. 

63 C.J. p 637 note 97. 

29. Ark,—Scott v. State, 167 S.W,2d 
883. 206 Ark. 158. 

Pla.—^Hayward v. State, 12 So.2d 468, 
162 Fla. 608. 

Ill.—People V. Nakutin, 6 N.E.2d 78, 
364 III. 663. 

Tex.—^Nacol v. State, 60 SkW.2d 447, 
123 Tex.Cr. 630. 

30. Ala.—^Koonce v. State, 165 So. 
601, 27 AlaApp. 46. 
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Ill.—People V. George, 76 N.B.2d 60, 
398 HI. 318. 

31. Mo.—State v. Weiss, App., 186 S. 
W'.2d 63. 

32. HI.—People V. Servilll, 4 N.B.2d 
92, 364 Ill. 190, certiorari denied 
Servilll V. People of State of Il¬ 
linois, 67 S,Ct 322, 299 U.8. 616, 81 
L.Bd. 455. 

Kan.—State v. Smith, 163 P.2d 353, 
160 Kan. 443. 

Mich.—People v. Schultz, 25 N.W.2d 
128, 316 Mich. 106. 

Tex.—Molley v. State. 221 S.W.2d 272, 
153 Tex.Cr. 632—Jowers v. State, 
146 S.W.2d 593, 140 Tcx.Cr. 468. 

33. Tex.—Ogburn v. State, 101 S.W. 
2d 674, 132 Tex.Cr. 19. 

34. Fla.-Perkins v. State, 171 So. 
666, 126 Fla. 707. 

Tox.—Robinson v. State, 148 S.W.2d 
1116, 341 Tex.Cr. 380. 

Utah.—State v. White, 162 P,2d 80, 
107 Utah 84. 

35. Mich.—^People v, Hanenberg, 265 
N.W. 506, 274 Mich. 698. 

Tex.—Gonzales v. State, 33 S.W.2d 
440, 117 Tex.Cr. 494. 

36. HI,—^People v. Thomas, 67 N.IS. 
2d 193, 393 111. 678. 

42 C.J. p 1894 note 65. 

37. HI.—People v. Jenkins, 187 W.BL 
148, 368 UL 163, 
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testimony which establishes the fact.*® In partic¬ 
ular cases the evidence has been held suflSicient** 
or insufficient*# to show ownership of the property. 

h. Guilty Knowledge 

The evidence. In order to authorize a conviction for 
receiving stolen goods, must establish beyond a reason¬ 
able doubt that the accused knew that the property had 
been stolen, and mere supposition or suspicion as to 
his knowledge will not suffice. 

The evidence must be sufficient to show^l beyond 
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a reasonable doubt^^ that accused knew when he 
received the^ goods that they had been stolen; and 
accused's guilty knowledge that the property was 
stolen cannot rest on mere supposition^^ or suspi¬ 
cion However, direct and positive proof of 
guilty knowledge, it has been said, cannot often be 
obtained,^® and is not indispensable to a convic- 
tion.46 The fact of guilty knowledge may be es¬ 
tablished by circumstantial, as well as 'by direct, 
evidence;it may be inferred from facts and 


38. Ill.—^People v. Jenkins, supra. 

39. Ill.—People V. Mulford, 62 N.B. 
2d 149, 385 Ill. 48—People v. Johns¬ 
ton, 46 N.B.2d 967, 382 Ill. 233— 
People V. Jurek, 192 N.B. 686, 367 
Ill. 626—People v. Jenkins, 187 N. 
B. 148, 353 ni. 152. 

Tex.—Holmes v. State, 72 S.W.2d 
1092, 126 Tex.Cr. 687. 

53 C.J. p 534 note 9. 

Paxtioular facts 

(1) Bstablishingr ownership of at 
least part of property.—State v. 
Huffman, 296 P. 789, 89 Mont. 194. 

(2) Making prima facie showing 
that owner of stolen goods was cor¬ 
poration.—People V. Nakutin, 5 N.B. 
2d 78, 364 Ill. 563. 

(3) Showing that trustee of a rail¬ 
road was in possession and control of 
property and warranting finding that 
it was owned by trustee as alleged in 
indictment.—^People v. Rife, 44 N.B. 
2d 74, 316 IlLApp. 1, affirmed 48 N.B. 
2d 367, 382 Ill. 588. 

40. Ala.—Thompson v. State, 133 So. 
314, 24 Ala.App. 224. 

Ill.—^People V. De Paepe, 117 N.B. 988, 
281 Ill. 318. 

Pa.—Commonwealth v. Gold, 38 A.2d 
486, 155 Pa.Super. 364. 

4X. US.—Cherry v. U. S.. aC.A.llC 
78 P.2d 334. 

Ala.—Baker v. State, 61 So.2d 376, 35 
Ala.App. 696, certiorari denied 51 
So.2d 381, 255 Ala. 336. 

Fla—Lawson v. State, 169 So. 789, 
125 Fla. 335—Broxson v. State, 128 
So. 628, 99 Fla 1187. 

Mass.—Commonwealth v. Boris, 68 N. 

B.2d 8, 317 Mass. 309. 

Mo.—State V. Ham, 104 S.'W.2d 232— 
State V. Spires, App., 66 S.W.2d 
1067. 

Mont.—State v. Keays, 84 P.2d 855, 
97 Mont 404. 

N.C.—State v. Stathos, 181 S,B. 273, 
208 N.C. 456. 

Okl.—Wingfield v. State, 30 P.2d 930, 
55 Okl.Cr. 374—Wilson v. State, 24 
P.2d 296, 55 Okl.Cr. 22. 

Pa—Commonwealth v. Frankina, 39 
A.2d 628, 166 Pa.Super, 152—Com¬ 
monwealth V. Sendrow, 181 A. 460, 
119 PaSuper. 608. 

Va—^Longman v. Commonwealth, 188 
S.B. 144, 167 Va 461. 

Guilty knowledge as element of of¬ 
fense see supra S 3. 


42. Ala—^Parzley v. State, 163 So., 
393, 26 AlaApp. 887, certiorari de¬ 
nied 163 So. 394, 231 Ala 60. 

Ariz.—State v. Hull. 132 P.2d 436, 60 
Ariz. 124. 

Fla—Johnston v. State, 172 So. 708, j 
127 Fla 100—^Lawson v. State, 169 | 
So. 739, 126 Fla 336. 

Ill.—^People V. Piszczek, 89 N.B.2d 
387, 404 Ill. 465—^People v. Long, 63 
N.B.2d 726, 391 IlL 629—People v. 
Ferris, 62 N.B.2d 171, 386 HI. 186— , 
People V. Rife, 48 N.E.2d 367, 382 
Ill. 688—People v. Klapperich, 19 N. 
B.2d 679, 870 Ill. 588—People v. 
Rubin, 197 N.B. 862, 861 Ill. 311— 
People V. Dlstenfield, 60 N.B.2d 277, 
325 IlLApp. 578. 

N.T.—People v. Grushkln, 291 N.Y.S. 
922. 161 Misc. 38. 

Okl.—Van Wyck v. State, 37 P.2d 821, 
56 Okl.Cr. 241. 

Pa—Commonwealth v, Farshall, 11 
A.2d 606, 139 PaSuper. 161—Com¬ 
monwealth V. Baker, 175 A. 488, 115 
PaSuper. 183—Commonwealth v. 
Jones, O. & T., 50 I)auph.Cd. 386. 
W.Va.—Corpus juris dted in State v. 
Mounts, 200 S.B. 58, 65, 120 W.Va. 
661. 

53 C.J. p 535 note 49—42 C.X p 1394 
note 61. 

43. Ariz.—State v. Hull, 132 P,2d 
436, 60 Ariz. 124. 

W.Va—Corpus Juris dted in State v. 
Mounts, 200 S.B. 53, 65, 120 W.Va 
661. 

53 C.J. P 535 note 48. 

44. Neb.—Smith v. State, 241 N.W. 
760, 123 Neb. 17. 

N.T.—People v. Lewis, 284 N.Y.S. 

940, 246 App.Biv. 93. 

W.Va—State v. Mounts, 200 S.B. 63, 
120 W.Va 661. 

45. Ill.—^People V. Racine, 1 N.B.2d 
63, 362 HI. 602. 

Mo.—State v. Ham, 104 S.W.2d 282. 
N.Y.—^People v. Lewis, 284 N.Y.S. 

940, 246 App.Biv. 93. 

Wash.—State v. SaJzman, 56 P.2d 
1006, 186 Wash. 44. 

58 C.J. p 636 note 61. 

46. Cal.—People v. Juehllng, 62 P. 
2d 520, 10 CalJLpp.2d 527. 

Colo.—Burnham v. People, 93 P.2d 
899, 104 Colo. 472. 

Ill.—^People V. Piszczek, 89 N.B.2d 
387, '404 111. 465. 

N.Y.—People v.‘ Silinsky, 267 N.Y. 
S. 58, 236 App.Biy. 289. 
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Pa—Commonwealth v. Cohen, 43 A. 
2d 428, 167 PaSuper. 647—Com¬ 
monwealth V. Parshall, 11 A. 2d 
506, 139 PaSuper. 161. 

Statement of theft 
It is not necessary to show that 
person fi’om whom goods were re¬ 
ceived stated that goods were stolen. 
—State V. Stathos, 181 S.R 273, 208 
N.C. 466. 

47. B.S.—Janow v. U S., C.C.A.Fla, 
141 F.2d 1017. 

Ariz.—State v. Hull, 132 P.2d 436, 
60 Ariz. 124. 

Ga—^IValdrop v. State, 171 S.B. 840, 

47 GaApp. 849. 

Ill.—People V. Ferris, 52 N.E.2d 
171, 385 HL 186—People v. Rife, 

48 N.B.2d 367, 382 Ill. 688—People 
v. Brunkala 194 N.B. 318, 359 Ill. 
206. 

Ky.—^Niece v. Commonwealth, 212 S. 
W.2d 291, 307 Ky. 760—Clatos v. 
Commonwealth, 184 S.W.2d 125, 
298 Ky. 851—^Blusinsky v. Com¬ 
monwealth, 144 S.W.2d 1038, 284 
Ky. 396—Grady v. Commonwealth, 
36 S.W.2d 12, 237 Ky. 166. 

Mo.—State v. Bay, 95 S.W'’.2d 1183, 
339 Mo. 74. 

Mont.—State v. Huffman, 296 P. 789, 
89 Mont 194. 

Okl.—Walker v. State, 170 P.2d 261, 
82 Okl.Cr. 362—Lewis v. State, 162 
P.2d 201, 81 Okl.Cr. 168. 

Pa—Commonwealth v. Frankina 39 
A.2d C28, 156 PaSuper. 152. 

R. I.—State V. O'Neill, 167 A. 263, 63 
R.I. 497. 

S. C.—State V. Atkins, 32 S.B.2d 372, 
205 S.C. 450. 

Tex.—Rodriguez v. State, 115 S.W. 
2d 906, 134 Tex.Cr. 317—Wilson 
V. State, 79 S.W.2d 862, 128 Tex. 
Cr. 161. 

W.Va—Corpus Juris dted in State 
V. Mounts, 200 S.B. 53, 55, 120 W. 
Va 661. 

Wis.—Oosterwyk v. State, 8 N.W. 2d 
346, 242 Wis. 398. 

53 C.J. p 536 note 50. 
droumstanoas leading to belief of 
theft 

Where circumstances under which 
goods are received are sufficient to 
lead accused to believe that they are 
stolen, jury may find that he has 
received the goods knowing them to 
have been feloniously stolen, but 
It is not mandatory that Wy so 
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circumstances in proof leading to the conclusion 
of guilty knowledge,^8 as, for example, the secre¬ 
cy of the transaction,^^ the irresponsibility of the 
vendor or depositor,the. character, quality, or 
kind of property involved,the common knowl¬ 
edge of its market value as measured by the pre¬ 
vailing economic conditions,the absence of in¬ 
quiry as to its source or the title of the person 
from whom it was rcceived,53 the purchase of other 
property under suspicious circumstances,54 or the 
acts and declarations of accused concerning the 
transaction.55 It is enough if the inference of 


guilty knowledge is reasonable and warranted by 
the evidence and found by the jury to be estab¬ 
lished beyond reasonable doubt.55 Nevertheless, 
where the state relies wholly on circumstantial evi¬ 
dence to show such guilty knowledge, the circum¬ 
stances relied on must point clearly and conclusive¬ 
ly to guilt, and exclude every reasonable hypothe¬ 
sis of innocence.57 In the subjoined notes may 
be found cases in which the evidence was held suffi¬ 
cient's or insufficient^^^ to show guilty knowledge. 

Possession of property. Evidence of bare pos¬ 
session of the property by accused without more 


And under such circumstances.— 
State V. Miller, 193 S.£. 388, 212 
361. 

48. Ala.—Milam v. State, 198 So. 
868, 240 Ala. 814—Vacalis v. State, 
86 So. 92. 204 Ala 345—Baker v. 
State, 61 So.2d 376, 35 AlaApp. 
696, certiorari denied 51 So.2d 381, 
256 Ala 836—Farzley v. State, 163 
So. 393, 26 AlaApp. 387, certio¬ 
rari denied 163 So. 394, 231 Ala 
60. 

Cal.—f^eople v. Stollmack, 64 P.3d 
162, 18 Cal.App.2d 471—People v. 
Roaai, 69 P,2d 206. 16 Cal.App.2d 
180—^People v. Juehling. 62 P.2d 
620, 10 Cal.App.2d 627—People v. 
Moore, 30 P.2d 79, 137 Cal.App. 130. 
Conn.—State v. Heno, 174 A. 181, 
119 Conn. 29, 94 A.L.R. 696. 

Ga.—Arkwright v. State, 194 S.B. 

876, 57 GaApp. 221. 

Ill.—People V. Long, 63 N.B.2d 7?6, 
391 m. 629—People v. Mulford, 62 
N.B.2d 149, 385 111. 48—People v. 
Rife, 48 N.E.2a 367, 382 Ill. 588— 
People V. Racine, 1 N,B,2d 63, 362 
Ill. 602. 

Mo.—SUte V. Hicklln, 218 S.W.2d 
664, 358 Mo. 1016—State v. Ham, 
104 S.W.2d 232. 

N.C.—State V. Stathos, 181 S.B. 273, 
208 N.C. 466. 

Okl.—Lewis v. State, 162 P.2d 201, 81 
Okl.Cr. 168. 

Pa—Commonwealth v. Cohen, 43 A. 
2d 428, 167 Pa.Super. 647—Com¬ 
monwealth V. Prankina, 39 A.2d 
628, 166 PaSuper. 162—Common¬ 
wealth V. Parshall, 11 A.2d 606, 139 
PaSuper. 161—Commonwealth v. 
Sendrow, 181 A. 460, 119 Pa.Supcr. 
003—Commonwealth v. Baker, 176 
A. 438, 116 PaSuper. 183. 

Va—^Longman v. Commonwealth, 188 
S.E1. 144, 167 Va 461. 

Wash.^—State v. Hunter, 118 P.2d 
947. 11 Wash.2d 282—State v, Snlz- 
man, 56 P.2d 1006, 186 Wash. 44. 
63 C.X P 536 note 62—42 C.J. p 1394 
note 61 M. 

49. Mo.—State v. Ham, 104 S.W.2d 
232. 

50 . Cal.—People v. Stollmack, 64 P. 
2d 162, 18 Cal.App.2d 471-^P«ople 
V. Rossi, 69 P.2d 206, 16 Cal,App. 
2d 180. 


Mo.—State V. Ham, 104 S.W.2d 232. 

61. Ky.—Teague v. Commonwealth, 
216 S.W.2a 130, 308 Ky. 654. 

52. Ky.—^Teague v. Commonwealth, 
supra 

53. Ill.—People V. Piszczek, 89 H.B. 
2d 387, 404 Ill. 465—People v. Llpi- 
ano, 193 N.B. 468, 368 Ill. 476. 

54. Okl.—Walker v. State, 170 P.2d 
261, 82 Okl.Cr. 362. 

55. m.—^People v. Racine, I N.B.2d 
63, 362 Ill. 602. 

55w Mass.—Commonwealth v. Boris, 
58 K.B1.2d 8, 317 Mass. 309. 

57. in.— fPeople V. McBeth, 92 N.B. 
2d 77, 406 Ill. 608—I*eople v. Ru¬ 
bin, 197 N.B. 862, 361 111. 311. 

W.Va—State v. Mounts. 200 S.B. 63, 
120 W.Va 661. 

53 C.J. P 536 note 53. 

58. U.S.—Jackson v. U. S., C.A.Ohlo. 
170 P.2d 842, rehearing denied 181 
P.2d 822, certiorari denied 70 S.Ct. 
1031, 339 U.S.‘ 981, 94 L.Kd. 1385 
—U. S. V. Heflor, C.C.A.N.Y., 159 R 
2d 831, certiorari denied 67 S.Ct. 
1202, 331 U.S. 811, 91 L.Bd. 1831. 
rehearing denied 67 S.Ct. 1530, 331 

U. S. 867, 91 L.Ed. 1871—ThompBon 

V. V. S., C.C.A.TCX., 145 P.2a 826, 
certiorari denied 66 S.Ct. 866, 324 

U. S. 861. 89 L.Bd. 1418. 

Cal.—People v. Mitchell, 292 P, 692. 
109 Cal.App. 116, 

Colo.—^Burnham v. People, 93 P.2d 
899, 104 Oolo. 472. 

Fla—Cortes v. Slate, 185 So. 323, 136 
Pla 689. 

Ga—Arkwright v. State, 194 S.B. 
876, 67 GaApp. 221—Waldrop v. 
State, 171 S.B. 840, 47 GaApp. 849. 
Hawaii.—Territory of Hawaii v. iPat- 
terson, 38 Hawaii 246. 

111.—l»eople V. Allen, 96 N.E.2d 440, 
407 Ill. 698, certiorari denied Allen 

V. People of State of Illinois, 71 
S.Ct. 739, 341 U.S. 922, 96 ImTSOL 
1366—I*eople v. Pisscsek, 89 N.B. 
2d 387. 404 in. 466—People v. Mul¬ 
ford, 62 N.B.2d 149, 286 Ill. 48— 
(People V. Rife, 48 N.B.2d 867, 882 
Ill. 588—People v, Racine, I N.R2d 
63, 862 111, 602—^People v, McAr¬ 
thur, 194 N.B. 230, 869 IIL 121. 
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Ky.—Clatos v. Commonw'ealth, 184 S. 

W 2d 126, 298 Ky. 851. 

Mo.—State v. Day, 95 S.W.2d 1183. 
339 Mo. 74—State v. Hicks. 64 S.W. 
2d 287. 

Neb.—Smith v. State, 241 N.W. 750, 
123 Neb. 17. 

Or.—State v. Stacey, 56 r.2d 1152, 
153 Or. 449. 

Pa—•Commonwealth v. l<Yankln.*», 39 
A.2d 62S, 16C PaSuper. 152—Com¬ 
monwealth V. Jones, O. Sc T., 50 
Dauph.Co. 3.*]6—Commonwealth v. 
Dopier, Quar.SosH., 26 Wosh.Co. 
179. 

Tex.—Brown v. State, 211 S.W.2d 
234, 152 Tex.Cr. 39—Mosr.'i v. 

State, 179 S.\V.2d 66S, 147 Trx.Cr. 
206—Thames v. 'State, 143 S.NV.2d 
006, 140 Te.x.<Y. 111. 

WaBh.—State v. Hunter, 118 <P.2d 
947, 11 Waah.2d 282—State v. 

Snlzman, 66 P.2d 1006, 186 WttMh. 
44. 

53 C.J. p 530 note 54—42 C.J. p 1394 
note 61 Cbl. 

59. Cal.—People v. Lima, 164 P.2d 
098, 26 Cal.2d 673. 

in.—People V. Rubin. 197 N.B. 862, 
361 111. 311. 

Tex.—MeCali v. State, 208 fl.W,2d 
634, 161 Tex.Cr. 417—Arnivan v. 
State, 176 S.W,2d 698, 146 Tex.Cr. 
.382—Rodriguez v. State. 116 S,\V. 
2d 905. 134 Tex.Cr. 317—Wright v. 
State, 90 S.W,2d 256, 129 Tex.Cr. 
549. 

W.Va.—State v. Mounts, 200 S.K 63, 
120 W.Va 661—State v, Walla-o. 
189 S.B. 104, 118 WWa 127, 

63 C.J, p 636 note 65. 

Oirotimstanoeg negativiag guilty 
knowledge 

Guilty knowledge la negatived hy 
circumatancea such aa an open dis¬ 
play of the property, a purchase 
thereof from a regular dealer known 
to the trade and in the ordinary 
course of business, delivery of th** 
property daring business hours and 
in sight of the public, permitting the 
original price tags to remain on the 
property, willingness of accused to 
permit the premises to be aearvhed. 
and a reasonable explanation of his 
poaseaeiOR.—People v. Rubin, 197 K*. 

B. 862 , 861 in. 81L 
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does not necessarily' establish his knowledge that 
the property was stolen,although it is a circum¬ 
stance to be considered in connection with all the 
other evidence in the case as bearing on that ques¬ 
tion.®! Some authorities hold that proof of un¬ 
explained possession of recently stolen property is 
sufficient to sustain a conviction,®2 while other de¬ 
cisions reach the opposite conclusion.®® A statute 
providing that possession of stolen property within 
a year from the date of stealing shall be sufficient 
evidence to authorize conviction, unless certain 
facts are shown, has been held not unconstitu¬ 
tional.®^ The possession relied on to establish the 
guilt of accused must be recent, personal, and ac¬ 
companied by a conscious assertion of ownership;®® 
and, where the recent possession of stolen goods 
is satisfactorily explained, there can be no con¬ 


viction.®® 

The courts are agreed that a finding of guilty 
knowledge and a conviction will be wrarranted 
where evidence of such possession is supplemented 
by other criminatory evidence or suspicious cir¬ 
cumstances,®7 such as false, evasive, or contra¬ 
dictory statements by accused as to his possession 
of the property,®® the nature and character of 
the property®® as passing readily from hand to 
hand,7® the unusual manner of acquisition of the 
proiperty,*^! the refusal of accused to ^ve his name 
when arrested,"^® his use of an assumed name in 
selling the property,*^® the concealment'^^ or at¬ 
tempts at ^concealment^® of the property, its altera¬ 
tion to prevent identification,7® the payment of an 
inadequate price for the property,'^^ the sale or at- 


60. Ariz.—State v. Hull, 132 P.2d 
436. 60 Arlz. 124. 

Cal.—^People v. Jolley, 94 P.2d 1011, 
35 Cal.App.2d 159. 

Ill.—^People v. Long, 63 N.E.2d 726, 
391 Ill. 629—People v. Rubin, 197 
N.B. 862, 361 Ill. 311. 

Mo.—State v. Coppersmith, 105 S.W. 
2d 991, 231 Mo.App. 711—State v. 
Spires, App., 65 S.W.2d 1067. 
Tex.—Hochman v. State, 170 S.W.2d 
766, 146 Tex.Cr. 23, motion over¬ 
ruled 171 S.W.2d 130, 146 TexXhr. 23 
-r-Patterson v. S^te, 146 S.W.2d 
993, 140 Tex.Cr, 661—Stuart v.' 
State, 132 S.W.2d 119', 137 Tex,Cr.‘ 
456. 

W.Va«— Corpus Juris cited in State 

V. Mansitoff, 189 S.B. 698, 700, 118 

W. Va. 214. 

63 C.J. p 636 note 57—42 C.J, p 1894 
note 64. 

61. Ariz.—^tate v. Hull, 132 P,2d 
436. 60 Arlz. 124. 

Fla.—King v. State, 24 So.2d 673, 
166 Fla. 817. 

N.D.—State v. Marcovitz, 248 N.W. 
481, 63 N.D. 458. 

iPa.—Commonwealth v. Wojdalcowski, 
63 A.2d 851, 161 Pa^Super. 250. 
Tex.—Hodges v. State, 160 S.W.2d 
262, 143 Tox.Cr. 673. 

Va.—^Barnes v. Commonwealth, 58 
S,B.2d 12, 190 Va. 782. 

Wash.—State v. Salzxnan,, 56 P.2d 
1006, 186 Wash. 44. 

W.Va.— Corpus Jhris cited in State 
y. ManstoflT, 189 S.B. 698, 700, 118 
W.Va. 214. 

58 C.J. p 536 notes 58, 61. 

U.S.—XJ. S. v, O’Brien, C.A.HI., 
174 P,2d 341—Yielding v. U. S., C. 
A.MI8S., 173 F.2d 46—U. S. v. 
Sherman, C.A.N,Y., 171 F.2d 619— 
Husten V. V, 3^ O.C.A.Mlnn., 96 
F,2d 168—^Bruce v. U. ,S., C.C.A.M 0 ., 
-73 F.2d 972 —Niederluepke v. U. Sw 
C.C.A.MO., 47 P.2d 888. 

Ala.—9aker v. State, 51 $p.2d 876, 
85 Ala.App. 596, certiorari denied 
51 So.2d 881, 255 iUa. 885—Bryan 


V. State, 21 So.2d 677, 32 Ala.App 
80 t—G ulligan v. State, 191 So. 406, 
29 Ala.App. 29—^Rogers v. State, 
162 So. 133, 26 Ala.App. 409, cer¬ 
tiorari denied 162 So. 134, 230 Ala. 
604—Thomas v. State, 161 So. 264, 
26 Ala.App. 405. 

Ark.—Stewart v. State, 216 S.W.2d 
873, 214 Ark. 497—Shoop v. State, 
190 S.W.2d 988, 209 Ark. 498— 
Krokrlch v. State, 186 S.W.2d 922, 
208 Ark. 208—Morris v. State, 126 
S.W.2d 93, 197 Ark. 778—Bowser 
V. State. 106 S.W.2d 176, 194 Ark. 
182—Jackson v. State, 45 S.W.2d 
1067, 186 Ark. 1189. 

Pla—Fisk v. State, 190 So. 10, 188 
Fla. 816. 

N.J.—State iv. Palmer, 151 A. 866, 8 
N.J.Misc. 664. 

N.T.—Peopl-e v. Berger, 23 H.T.S.Bd 
739, 260 App.Diy. 687, affirmed 

35 N.B.2d 197, 285 N.T. 811. 

Pa.—Commonwealth v, Joyce, Quar. 
Sesd., 46 Lack.Jur. 81, affirmed 46 
A.2d 529, 159 Pa.Super. 45. 

Possession of goods as raising pre¬ 
sumption of guilt see supra $ 17 b. 

63. Ill.—People V. Grizzle, 44 3Sr.B.2d 
917, 881*111. 278-^People v. Klap- 
perich, 19 N.B.2d 579, 370 Ill. 588. 

Tex.—^Hodges v. State, 160 S,W.2d 
262, 143 Tex.Cr. 573—Whatley v. 
State, 120 S.W.2d 1055, 135 Tex. 
Cr. 432—Hagan v. State, 104 S.W. 
2d 867, 132 Tex.Cr. 338—^Murphy 
y. State, 95 S.W.2d 133, 180 Tex. 
Cr. 610. 

64. H.J,—State v. Todaro, 57 A.2d 
7$, 131 H'.J.Law 430, appeal dis¬ 
missed 65 S.Ct 78, 323 U.S. 667. 
89 L.Bd. 542—State v. Lisena, 80 
A2d 693, 129 asr.J.Law 569, affirmed 
34 A.2d 407, 131 N.XLaw 89. 

65. Tex.—^Bllia v. State, 93 $.W.2d 

412, 130 Tex.Or. 170. ^ ‘ 

Fossession • held |iot wiflijoieyjtly va- 
oent 

XJ.S.—GargOitta v.- XT- S., C.C.A.H 0 ., *77 
F.2d 977. 

47 


Constructive possession of the 
stolen property has been held not to 
justify an inference that accused 
knew that the property was stolen. 
U.S.—U. S. V. Russo. aC.A.N.J., 123 
P.2d 420. 

N.C.—State v. Anthony, 173 S.K 47. 
206 N.C. 120. 

66. Ga.—Williams v. State, 64 S.B. 
166, 125 Ga. 268. 

58 O.J. p 528 note 12. 

67. ‘ Arlz.—State v. Hull, 182 P.2d 
436, 60 Ariz. 124. 

Cal.—tPeople v. Holland, 186 P.2d 
6*8, 82 Cal.App.2d 310—People v. 
Beck. 163 P.2d 41, 71 CaLApp. 

2d 637—^People’ v. Jolley, 94 P.2d 
ion, 35 Cal.App.2d 169. 

Ill.—People V. Levy. 17 N.B.2d 967, 
370 Ill. 82. 

42 C.J. p 1394 notes 65, 66. 

68. H.Y.—People v. Berger, 28 NT.T. 
S.2d 739, 260 App.Dlv. 687. af- 
fltmed 86 N.B.»d 197, 286 H.T. 811. 

53 C.J. p 536 note 63. 

69. Ala.—Wood v. State, 94 So. 256, 
18 Ala.App. 654. 

Okl.—^McDaniel v. State, 250 P. 804, 
35 Okl.Cr. 425. 

70i Okl.—^McBanlel v. State, supra. 

71. Ala.—Wood V. State, 94 So. 266, 
18 Ala.App. 654. 

72. Mich.—People v. Oblaser, 62 N. 

W. 782. 104 Mich. 570. 

73. Pa.—Commonwealth v. Joyce, 46 
A.2d 629, 159 Pa.Super. 45. 

74. Mo.—State v. Glazebrook, 242 S. 
W. 928. 

53 C.J. p 537 note 68. 

75. U.S.—Hakutin v. U. S., C.C.A. 
ni., 8 F.2d 491, certiorari denied 
46 S.Ct. 201. 269 U.S. 586, 70 L,Bd. 
425, 

76. Okl.—^McDaniel v. State, 250 lU?, 
804, 35 Okl.Cr. 425. 

58 aj. p’537 note 70. ‘ / 

77. U.S.—iN-pkUtin v- U. S., ,C.€,A. 
IlL, 8 F.2d 491, certiorari denied 
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tempt to sell the property at a price much smaller 
than its value,the possession of other stolen prop¬ 
erty,79 other conduct and declarations of accused 
inconsistent with his claim of innocence,or the 
evil reputation of the person from whom accused 
purchased the property 

Adequacy of price paid. Guilty knowledge can¬ 
not he inferred merely from the inadequacy of the 
price paid hy accused for the property.82 Never¬ 
theless, it is a material fact bearing on the pres¬ 
ence of guilty knowledge,^^ and, in connection with 
other facts in evidence,^^ such as the purchase of 
property between twelve and one o’clock in the 
morning, irre^nsibility of the vendor,*® or like 
suspicious circumstances, *7 may be sufficient to 
show guilty knowledge. A low price paid by the 
receiver is, it has been said, one of the most tell¬ 
ing indications of guilt** On the other hand. 


evidence that the receiver paid the right price, 
or close to the right price, for the goods is persua^ 
sive of his innocence;** and any inference of 
knowledge is refuted by a sale made substantially 
over the market, even though the product was sold 
in a tightening market** 

§ 20. Questions of Law and Fact 

it Is ordinarily the province of the jury In prosecu¬ 
tions for receiving stolen goods to determine questions 
of fact. 

In accordance with the rule applicable in crim¬ 
inal prosecutions generally, it is ordinarily the 
province of the jury in prosecutions for receiving 
stolen goods to determine questions of fact,*t if 
the evidence in the case authorizes or requires sub¬ 
mission thereof.*^ Under this rule, it is for the 
jury to determine the weight and sufficiency of 
the evidence,** the inferences to be drawn there- 


46 S.Ct. 201, 269 XT.S. 685, 70 L.Ed. 
425. 

Ill.—Hugrgdna v. People. 25 N.E. 1002, 
135 111. 243. 25 Am.S.R. 357. 

7a U.S.—Nakutln v. U. S., C.C.A. 
ni.. 8 F.2d 491. 

Ala.—Gibbs v. State, 30 So. 303, 130 
Ala. 101. 

79- Ind.—Wertheimer v. State, 169 
JSr,E, 40. 201 Ind. 572. 68 A.L.R. 
178. 

90- W.Va.—State v, Goldstrohm, 99 
S.B. 348, 84 W.Va. 129. 

81. Ill.—^Kugrsrins v. People. 25 N.E. 
1002, 135 111. 243, 26 Am.S.R. 357. 

82. TJ.S.—Corpiu Jturls quoted in 
Adolf son V. U. S., C.C.A.Cal., 169 F. 
2d 883, 886, certiorari denied 67 
S.Ct 1307, 331 U.S. 818, 91 L.Bd, 
1836. 

W.Va.—Corpns Jturls quoted in State 
V. Mounts, 200 S.B. 53, 55, 120 W. 
Va 661—State v. Wallace, 189 S. 

E. 104, 118 W.Va, 127. 

53 O.J. p 537 note 76. 

83. U.S.—Corpos Jtiriff quoted In 
AdolfHon V. U. S., C.C.A.CaI.. 159 

F. 2d 883, 886, Ci*rtlorftrl d<>nl(»d 67 
S.Ct. 1307, 331 U.S. 818, 91 UKd. 
1836. 

Cal.—People v. Stollmaek, 64 r.2d 
162, 18 Cal.App.2d 471—People v. 
Rossi, 69 P.2d 306, 16 CRl.App.2d 
180—People v. Moore, 30 l*.2d 79, 
137 Cal.App. 130. 

Ill.—People V. UonK. 63 N.B.2d 726, 
391 III. 529—People v. Ferris, 62 
N.B.2d 171. 385 111. 186—People v. 
Lanie, 38 N.E.2d 11, 378 Ill. 320. 
Mo.—State v. Ham, 104 S.W.2d 232. 
W.Va.—State v. Mounts. 200 S.B. 53, 
120 W.Va. 661, 

63 C.J. p 637 note 77. 

84- U.S.—Oovpiui JmUi quoted In 
Adolfson V. U. S„ C.C.A,CaI., 169 
F.2d 883, 886, certiorari denied 67 


S.Ct 1307, 331 U.S. 818, 91 L.JSd. 
1836. 

53 C.J. p 537 notes 78-80. 

85. Mo.—State v. Woodall. 300 S.W. 
312. 

86- Cal.—^People v. Clausen. 62 P. 
658, 120 Cal. 381. 

87- Cal.—People v. Clausen, supra. 

88. US.—U. S. V. Werner. C.C.A.N. 
Y„ 160 P.2d 438. 

89. U.S.—U. S. V. Werner, supra. 
111.—People V. Rubin, 197 N.K. 862, 

361 Ill. 311. 

90. U.S.—U. S, V- Wainer, C.A.I11., 
170 F.2d 603. 

91. U.S.—Carinsrclla v. U S.. C.C.A. 
Ill., 78 P.2d 663. 

Ala.—Layne v. State, 21 So.2d 653, 
32 Ala.App. 34, certiorari denied 21 
So.2d 657, 246 Ala, 639—l>unn v. 
State. 187 So. 641. 28 AlaApp. 396, 
certiorari denied 187 So. 643. 237 
Ala. 474. 

Mass.—Commonwealth v- Parrotta 
56 N.E.2d 456, 316 Mas8. 307. 
Okl.—Cox V. State, 124 P.2d 432, 74 
Okl.Cr, 186—Goodwin v. State, 99 
P.2d 181, 68 Okl.Cr. 381. 

53 C.J- p 637 note 1. 

Aooused as prinoipsd In theft 
In prosecution for receiving and 
concealing a stolen heifer, whether 
accused committed offense hy and 
through seller as Innocent agent, so 
as to constitute aecased a prizioipal 
in commission of theft, was question 
for jury,—Moses v. State, 179 S.\V. 
2d 668, 147 Tex.Cr. 206. 

89. Ala—^Haskins v. State, 135 So. 

642, 24 AlaApp. 3«4. 

Tex.—Mo.ses v. State, 179 aw.2d 668, 
147 Tcx.Cr. 206. 

SvidesLoe held sut&oleut 
(l> To take case to lury. 

US.—Reed v- U. S., C.aA.Iowa. 51 
F.2d 941. 

Ala—Johnson v. State, 31 So,2d 667, 
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33 AlaApp. 159, certiorari denied 
31 So.2d 670, 249 Ala. 433—Cock¬ 
rell v. State, 29 So.2d 152, 32 Ala. 
App. 618—Bryan v. State, 21 So. 
2d 677, 32 AlaApp. 80—Pate v. 
State. 21 So.2d 551, 32 AlaApp. 22. 
certiorari denied 21 So.2d 562, 246 
Ala. 521. 

Ky.—Caudill v. Commonwealth. 170 
aW.2d 9, 293 Ky. 674—I^ester v. 
Commonwealth. 67 8.W.2d 486, 252 
Ky. 358. 

N.C.—State v. Best, 61 S.B.2d 612, 
232 N.C. 675. 

Tex.—^Avery v. State, 121 S.W.2d 992, 
135 Tex.Cr. 667. 

(2) To sustain a directed verdict 
for accused. 

Ark.—State v. Hale, 162 S.W- 771, 
110 Ark. 633. 

Tex.—Wooden v. State. 279 S.W. 840. 
103 Tcx.Cr. 86. 

93- Ark,—Bowser v. State, 106 S.W. 

2d 176, 194 Ark. 182. 

III.—People V. Ori7.r.le, 44 N.R2d 917. 
881 Ill. 278—People v. Iiovy, 17 
N.B.2d 067. 370 Ill. 82. 

Kan.—State v. Smith, 149 r.2d 600. 
158 Kan. 645. 

Md.—Thompson v. State. 42 A.2d 113. 
184 Md. 555. 

N.J.—State v, Todaro, 84 A.2d 807, 
131 N.J.LAW 59, aillrmcd 37 A.2d 
73, 121 N.J.Law 430, appeal dis¬ 
missed Todaro v. State. 66 S.tJt, 
73, 823 US. 667, 89 l..Kd. 542, 
Tex.—Moses v. State, 179 SAV.2d 558. 

147 T€X.Cr. 206. 

Wash.—State v. Slater, 218 P.2d 829, 
36 \VaKh.2d 367. 

42 C.J. p 1395 note 74, 

Oonfiiots lu testimoiiy are for Jury. 
Fla.—Bryan v. State, 8 So.2d 600, 

148 Fla. 61. 

Kan.—State v. Smith, 163 r.2d 853, 
160 Kan. 448. 

Okl.—Burr v. State, 85 P.2d 740. 
66 Okl.Cr. 176. 
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from,®^ and the credibility of the witnesses.^^ Ji 
is also the province of the jury, where the evi¬ 
dence is sufficient to authorize or require the sub¬ 
mission of the case to them,®® to determine guilt of 
accused or innocence of the offense charged,®*^ 


§ 20 

and to pass on such issues of fact as whether a 
larceny has been committed,®® whether the prop¬ 
erty had been recently stolen,®® the identity of the 
stolen property,1 its ownership,® its value,® whether 
the property was bought or received by accused,^ 


Evid6tLC« of good Oharaoter 
It is for the jury to determine the 
weight to be griven to evidence of 
good character in connection with 
all the other evidence in the case.— 
Commonwealth v. Lieonard, 4 N.B. 
96, 140 Mass. 473, 54 Am.R. 485. 

94. Ala.—^Layne v. State, 21 So.2d 
558, 82 Ala.App. 34, certiorari de¬ 
nied 21 So.2d 567, 246 Ala. 539. 

Ark.—Shoop v. State, 190 S.W.2d 988, 
209 Ark. 498—^Bowser v. State, 106 
S.W.2d 176, 194 Ark. 182. 

N.J.—State V. Todaro, 34 A.2d 807, 
131 N.J.Law 59, affirmed 37 A.2d 
73, 131 N.J.Law 430, appeal dis¬ 
missed Todaro v. State, 65 S.Ct. 
73, 323 U.S. 667, 89 L.Ed. 542. 
Chiilt as reasonable inference 
Whether guilt of receiving stolen 
goods is a reasonable inference of 
fact fairly deducible from possession 
of recently stolen property is a ques¬ 
tion to be decided by jury in the 
light of all the circumstdinces, in¬ 
cluding the reasonableness of pos¬ 
sessor’s explanation of how he came 
by such property.—Commonwealth v, 
Joyce, 46 A.2d 529, 159 Pa.Super. 45. 

95. Fla.—^Fisk v. State, 190 So. 10, 
138 Fla. 815. 

Kan.—State v. Smith, 149 P.2d 60(V 
168 Kan. 645. 

Tex.—Moses v. State, 179 S.W,2d 
568, 147 Tex.Cr. 206. 

42 C.J. p 1395 note 75. 

96 . Any evidence of probative na¬ 
ture, either direct or circumstantial, 
tending to combat claim of legal ac¬ 
quisition of stolen property by per¬ 
son accused of feloniously receiving 
it, presents issue for Jury,—Clatos v. 
Commonwealth, 184 S.W’.2d 125, 298 
Ky. 851. 

97 . Ala.—Wasden v. State, 198 So. 
260, 29 Ala.App. 418, certiorari de¬ 
nied 198 So. 261, 240 Ala- 186— 
Franklin v. State, 191 So. 645, 29 
Ala.App. 42, certiorari denied 191 
So. 647, 238 Ala. 440—^Dunn v. 
State, 187 So. 641, 28 Ala.App. 396, 
certiorari denied 187 So. 643, 237 
Ala. 474—^Latikos v. State, 88 So. 
45, 17 Ala.App. 592. 

Cal.—^People v. De Vaughn, 29 P.2d 
914, 136 Cal.App. 746. 

Fla.—^Hayward v. State, 12 So.2d 
458, 152 Fla. 608. 

Ky.—Clatos V. Commonwealth, 184 
S.W.2d 126, 298 Ky. 861. 

Mich.—People v. Fleish, 9 N.W.2d 
906, 306 Mich. 8. 

N.J.—State V. Vigorito, 62 A.2d 823, 
1 N.J.Super. 151, affirmed 65 A. 
2d 841, 2 N.J. 185. 
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Pa.—Commonwealth v. Seidman, 

Quar.Sess., 40 Lack.Jur. 103. 

S.C.—State V. Rickenbaker, 198 S.B. 
43. 187 S.C. 448. 

Tex.—^Hodges v. State, 160 S.W.2d 
262, 143 Tex.Cr. 573—Pieratt v. 
State. 146 S.W.2d 997, 141 Tex.Cr. 
46—^Avery v. State, 121 S.W.2d 
992, 135 Tex.Cr. 667—^Abercrombie 
V. State, 42 S.W.2d 616, 119 Tex. 
Cr. 689. 

42 C.J. p 1395 note 76. 

Where evidence is conflicting 
Ala.—^Layne v. State, 21 So.2d 653, 
32 Ala.App. 34, certiorari denied 21 
So.2d 557, 246 Ala. 539. 

Iowa.—State v. McAteer, 288 N.W. 

72, 227 Iowa 320. 

Evidence held sufficient 
To make question for jury. 
U.S.—IT. S. V. Sherman. C.A.N.T., 171 
F.2d 619. 

Ala.—Bradley v. State. 40 So.2d 346, 
34 AleuApp. 389—Davis v. State, 
29 So.2d 877, 33 Ala.App. 68. 

Ark.—^Horton v. State, 96 S.W.2d 
476. 192 Ark. 1087. 

ICy.—^Botnlck v. Commonwealth, 99 
S.W.2d 188, 266 Ky. 419—Oilllam 
V. Commonwealth, 92 S.W.2d 346, 
263 Ky. 342. 

Mont.—State v. Keays, 34 P.2d 866, 
97 Mont 404. 

N.C.—State v. Cannon, 11 S.B.2d 301, 
218 N.C, 466. 

63 C.J, p 634 note 6—42 C.J. p 1396 
note 76 [aj. 

Evidence held insufficient 

To go to jury. 

Ill.—People V. Rubin, 7 N.B.2d 890, 
366 Ill. 195. 

N.Y.—People v. Auster, 226 N.Y.S. 

508, 222 App.Div. 488. 

N.C.—State v. Minton, 46 S.B.2d 296, 
228 N.a 518—State v. Epps, 200 
S.B. 20, 214 N.C. 577—State v. Gad¬ 
dy, 182 S.B. 667, 209 N.C. 34. 
Eoumit ehould be granted to ac¬ 
cused if there is insufficient evidence 
to sustain a conviction.—State v. 
Yow, 42 S.B.2d 661, 227 N.C. 585. 
xronsnit hdd properly denied 
N.C.—State v. Weinstein, 31 S.B.2d 
920, 224 N.C. 645, 166 A.L.R. 626, 
certiorari denied 66 S.Ct. 689, 324 
U.S. 849, 89 L.Bd. 1410. 

98. Mich.—^People v. Powers, 261 
N.W. 643, 272 Mich. 808. 

53 C.J. p 538 note 8. 

Evidence held sufficient to go to jury 

(1) On issue as to whether prop¬ 
erty was stolen.-rJordan v. State, 87 
So. 433, 17 Ala.App. 575, certiorari 
denied 87 So. 434, 205 Ala 114. 

(2) On issue of whether goods in- 
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volved were stolen in interstate com¬ 
merce.—^U. S. V. Danzo, C.O.A.N.y., 
164 F.2d 200—Goldstein v. U. S., C.C. 
A.Cal., 73 P.2d 804. 

99. Colo.—Sitterlee v. People, 186 P. 
527, 67 Colo. 623. 

Idaho.—State v. Janks, 144 P. 779, 
26 Idaho 567. 

1. Fla—^King v. State, 24 So. 2d 
673, 156 Fla 817. 

La—State v. Richey, 107 So. 484, 160 
La 667. 

Mass.—CommonwesLlth v. Parrotta 
55 N.E.2d 456, 316 Mass. 307. 
Mo.—State v. Hicklin, 218 S.W.2d 
564, 358 Mo. 1016. 

Uethod of submitting issue 
Where testimony in prosecution 
for receiving stolen automobile, or 
parts thereof, raises issue of wheth¬ 
er automobile body identified by own¬ 
er of stolen automobile was or was 
not body of his automobile, such is¬ 
sue should be submitted to jury in 
an affirmative way.—^Bthridge v. 
State, 110 S.W.2d 576, 133 Tex.Cr. 
287. 

Evidsnoe held sufficient 
To make issue for jury. 

Kan.—State v. Smith, 163 P.2d 353, 
160 Kan. 443. 

N.D.—State v. Shears, 228 N.W. 413, 
69 N.D. 67. 

Utah.—State v. White. 162 P.2d 80, 
107 Utah 84. 

Evidence held Insufficient 
To make issue for jury.—Donalson 
V. State, 40 So.2d 636, 34 Ala.App. 
428, reversed on other grounds 40 So. 
2a 689, 252 Ala. 170. 

2. Svldenoe held sufficient 

To go to the jury on the question 
of ownership of the property.—State 
V. Joy, 211 N.W. 213, 203 Iowa 536. 

3. Ark.—King v. State. 106 S.W.2d 
682, 194 Ark. 157. 

Md.—Thompson y. State. 42 A.2d 113, 
184 Md. 655. 

Whether property was or was not 
junk was for jury on issue of value. 
—^Asner v. State, 136 S.W.2d 822, 138 
Tex,Cr. 420. 

4. Ala.—^Broadfoot v. State, 160 So. 
269, 26 Ala.App. 369. 

Cal.—^People v. O'Shaughnessy, 26 
P.2d 847, 136 Cal.App. 104. 
ni.—^People v. Blumenfeld, 183 N.B. 
815, 351 Ill. 87. 

Ky.—^Duke v. Commonwealth, 74 S. 
W.2d 471, 266 Ky. 403—Cole v. 
Commonwealth, 64 S.W.2d 674, 246 
Ky. 149. 

Mont—State v. HufCmaa, 296 P. 789^ 
89 Mo^t 194, 
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§ 20 


or was in his recent possession,® or whether he con¬ 
cealed or aided in its concealment.® So, it is a 
question for the jury whether explanations made 
by accused as to his possession are reasonable, 
satisfactory, or credible,^ or whether his denials 
of receiving stolen goods were made as a result 
of a misunderstanding or from fear.® 

r 

Guilty knowledge and intent. The question 
whether accused knew that the goods were stolen 
is for the jury to determine from all the facts 
in the case,® if the evidence on such issue requires 


or authorizes its submission to them;^® and this 
is so notwithstanding it is shown that accused 
purchased the property^i or that the purchase 
was made openly in the presence of othcrs.^^ Such 
evidence is for the consideration of the jury in de¬ 
termining the good or bad faith of accused in 
making the purchase, under all the facts and cir¬ 
cumstances surrounding the purchase.^® 

The question of intent must be submitted to the 
jury for determination.^^ 

Accomplices, aiders, and abettors. Although the 


N.D.—state v. Frederickson, 230 IT. 
W. 783. 59 NT.D. 498. 

5. C.—State V. Sandle, 3 S.R2d 200, 
190 S.C. 410. 

53 O.J. p 53S note 4. 

Couiitv where received 
Whether goods were received In 
county where accused was arrest¬ 
ed, tried, and convicted, was ques¬ 
tion for jury.—State v. Smith. 149 P. 
2d 600. 16S Kan. 646. 

Evidence held sufELdent 
To take issue to jury. 

N.Y.—^People v. Figara. 219 N.T.S. 

73, 218 App.Div. 638. 

N.C.—State v. Cannon, 11 S.R2d 301, 
218 N.C. 466. 

Evidence held insufficient 
To make issue for jury. 
U.S.-<2horry v. U, S., Q,aA,l\l, 78 
F.2d 334. 

N.C.—State v. Anthony, 173 S.3S. 47, 
206 N.C. 120. 

5- Ala,—^Thomas v. State, 161 So. 

264, 26 Ala.App. 405. 

Evidence held sufficient 
To take issue to jury.—State v. 
Lisena. 30 A.2d 593, 129 N.J.Law 569. 
affirmed 34 A,2d 407, 131 N.J.Law 
39. 

6. Ala.—^Blackman v. State, 179 So, 
389, 28 Ala.App. 48, certiorari de¬ 
nied 179 So. 390, 235 Ala. 359. 

7. ' Ala,—MdFhrJang v. State, 45 So. 
2d 322, 35 AlaApp. 191, certiorari 
denied 45 So.2d 324, 253 Ala. 501. 

Ark.—Shoop v. State, 190 S.W.2d 988, 
209 Ark. 498—Jackson y. State, 45 
S.W.2d 1067, 186 Ark. 1189. 

Cal.—^People v. Juehllng, 52 P.2d 620, 
10 Cal.App.2d 627. 

B'la.—Tidwell v. State, 196 So. 837, 
143 Fla. 397—Fisk v. State, 190 So. 
10, 138 Fla, 816. 

Ga—Davis v. State, 182 S.B. 399, 
52 OaApp, 74. 

Okl.—Cox V. State, 124 P.2d 432, 74 
Okl.Cr. 186—Goodwin v. State, 99 
P.2d 181, 68 Okl.Cr. 381. 

Pa—Commonwealth v. Joyce, 46 A. 

2d 629, 159 PaSuper. 45. 

53 C,J. p 538 note 8. 

8. Ala.—^Fulton v. State, 62 So. 969, 
8 AUuApp. 257. 

9- U.S.—Caringella v, U. S., C.C.A. 


111., 78 F.2d 663—U. S. v. Segel- 
man, D.C.Pa, 86 F.Supp. 114. 

Ala—^Judge v. State, 24 So 2d 568, 
32 AlaApp. 256—Middleton v. 
State. 176 So. 613, 27 AlaApp. 564. 
Ariz.—State v. Hull, 132 P.2d 436. 
60 Ariz. 124. 

Ark.—Shoop v. State. 190 S.W.2d 988. 
209 Ark 498—King v. State. 106 S. 
W.2d 682, 194 Ark. 157. 

Fla—Hayward v. State, 12 So.2d 458, 
152 Fla 608. 

Ky.—Dlusinsky v. Commonwealth, 
144 S.W.2d 1038, 284 Ky. 395—Pat¬ 
terson v. Commonwealth, 66 S.W. 
2d 613, 252 Ky. 285—Cole v. Com¬ 
monwealth, 64 S.W.2d 674, 240 Ky. 
149. 

Maas.—Commonw’calth v. Boris, 68 N. 

B.2d 8, 317 MaSH. 309. 

Mo.—State v. Eggleston, App., 27 S. 
W.2d 726. 

Mont.—State v. Sim, 16 P,2d 411, 92 
Mont, 641. 

N.D.—State v. Frederlekson, 230 N. 

W, 733, 69 N.D. 498. 

Or.—State v, Savan, 36 P.2d 694, 148 
Or. 423, 96 A.L.II. 497. 

S.C.—State V. Sandio, 3 S.B.2d 200. 
190 S.C. 410. 

Va—Longman v. Commonwealth, 188 
S.P:. 144, 167 Va 461. 

53 C.J. p 538 note 12—42 C.J. p 1896 
note 78. 

Whether knowledge anay he implied 
from circumstances 
NO.—State v. Miller, 193 S.E. 388, 
212 NO. 361. 

Question for trial court sitting with, 
out Jury 

Okl.—^Flnkelsteln v. State, 99 P.2d 
167, 68 Okl.Cr. 341. 

Theft in interstate oommeros 
U.S.—U. S. V, Danzo, C.C.A,N.Y., 164 
F.2d 200. 

10. Ma«is.—Commonwealth v. Boris, 
58 N.B.2d 8. 317 Mass. 309. 

Where there is probative evidence of 
such fact 

Ky.—CJatoa v. Commonwealth, 184 
S.W,2d 126. 298 Ky, 851. 

Evidence most do more than raise 
a suspicion or oonjeotnre with ra* 
spect to the essential facts in order 
to show guilty knowledge and carry 
to the Jury a prosecution for re¬ 

50 


ceiving stolen goods.—State v. Oxen- 
dme, 27 S.E.2d 814, 223 N.C. 669. 
Evidence held sufficient 
To take issue to jury. 

U.S.—Wolk V. U. S., C.C.A.Mlnn.. 94 
'F.2d 310, certiorari dt‘ni«*d 58 S. 
Ct. 763, 303 U.S. 058, 82 1118. 

Ky—Clatos v. Commonwealth, 184 S. 
W.2d 126, 208 Ky. 861—Tu(‘kor v. 
Commonwealth, 76 S.W.2d 220, 256 
Ky. 035. 

Miss.—(Yowell V, State, 16 So.2d 608, 
195 Miss. 427. 

N.C.—State V. Cannon, 11 S.E.2d .301, 
218 NC. 466. 

Wash.—State v. Hunter, 118 P.2d 
9J7, 11 Waah.2d 282. 

53 C.J. p 636 note 56. 

Evidence held Insufficient 

To make Ihhuo for jury. 
tr.S.—Cherry v. V, S., CCAIll., 78 
F.2a 334—norgotta v. V, S., C.C.A. 
Mo.. 77 F.2d 077. 

Ky.—(rilliam v. Ciimmonwealth, 92 
S.W.2d 346. 263 Ky. 342. 

N.(3.—Statu V. Oxendine, 27 S.R2d 
814, 223 N.C. 669—State v. An¬ 
thony, 173 S.E, 47. 206 N.C. 120. 

11. Ma.Ha.—Commonw<*aIth v. liorin, 
58 N.E.2d 8, 317 Mohs. 309. 

La.—State v. Nattalle, 112 So. 514, 
1G3 La. 641. 

12. Ala.—Fulton v. State, 62 So. 859, 
8 Ala.App, 257. 

13. Ark.—Krokrich v. State, 185 S. 
W.2d 922, 208 Ark. 208. 

La.—State v. Nattalie, 112 So. 514, 
163 La. 641. 

14. Ala.—Thomas v. State, 161 6o. 
264, 28 Ala.App. 405. 

Ky.—Patterson v. Commonwealth, 66 
S.W.2d 613. 263 Ky. 286. 

Mich.—l^eople v. Powers, 281 N.W. 
643. 272 Mich. 803. 

Okl.—Burr v. State, 35 P.8d 740, 58 
Okl.Cr. 176. 

53 C.J. p 538 note 18. 

Intent to return property to owner 
Ala.—^Lambrakis v. State, 191 So. 
271, 28 AlfuApp. 8, certiorari de¬ 
nied 181 So. 272, 238 Ala. 432— 
Middleton v. State, 17$ So. 613, 27 
Ala.App. 584. 

SMdenoe held snffioient 
To go to the Jury on the Question 
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credit to be given the testimony of an accomplice 
or co-conspirator, as in the case of other wit¬ 
nesses, is ordinarily a matter to be determined by 
the jury,i6 statutory provisions sometimes affect 
the aipplication of the rule>® Thus, where a stat¬ 
ute provides that a conviction cannot be had on 
the uncorroborated testimony of an accomplice, 
and the evidence is conflicting as to whether a 
witness participated in committing the offense, the 
question as to whether or not such a witness is 
an accomplice is one of fact for the jury.i'^ Where, 
however, the acts and conduct of the witness are 
admitted, it becomes a question of law for the 
court to say whether or not those acts and facts 
make the witness an accomplice's Accordingly, 
where the only evidence in a prosecution for re¬ 
ceiving a stolen automobile showed that the state’s 
witness was an accomplice and he was uncorro<bo- 
rated, the refusal of the court to direct a verdict 
of acquittal has been held to be error.i® 

In a prosecution for possessing goods stolen while 
they were being' imported into the United States, a 
directed verdict is properly denied where there is 
evidence sufficient to hold accused as an abettor of 


one in whos6 possession the goods were found, and 
where the statute authorizes an abettor to be in¬ 
dicted as a principal.20 

§21. Instmctions 

a. In general 

b. Elements of offense 

c. Possession of stolen pro|perty and ef¬ 

fect thereof 

' a. In General 

The instructions in prosecutions for receiving stolen 
goods mu^ correctly state the law applicable to the 
case and otherwise conform to the general rules which 
govei^n the instructions in criminal prosecutions. 

As in the case of criminal prosecutions general¬ 
ly, in a prosecution for receiving or concealing 
stolen goods the instructions must correctly state 
the law applicable to the case;2i should be full 
and accurate should not be argumentative,^^ 
ambiguous,24 confusing,25 misleading,25 or unintel¬ 
ligible ;27 should not give undue prominence to 
particular matters ;25 should not invade the prov¬ 
ince of the jury;25 and, in some jurisdictions, 
should not instruct on the weight of the evidence.20 


of intent—Miller v. State, 279 S.W. 
1034, 170 Ark. 1193. 

15. State v. Mohr, 127 A. 849, 
101 N.J.Law 230. 

16. Okl.—tSipes V, State, ”251 P. 611, 
36 Okl.Cr. 1. 

17. Okl.—Sipes V. State, suprcu 
42 C.J. p 1396 note 82. 

18. Okl.—Sipes V. State, supra. 

19. Okl.—Sipes V. State, supra. 

2a tU.S,—U. S. V, Rappy, 1C.C.A.N. 
T., 157 F.2d 964, certiorari denied 
67 S.Ct 601, 329 nO.S. 806, 91 KBd. 
688 . 

21. Ala.—Moncrief v. State, 26 So. 

2d 120, 32 Ala.App. 334. 

Ky.—^Ball v. Commonwealth, 128 S. 
W»2d 176, 278 Ky. 62—^Botnick v. 
Commonwealth, 99 S.W.2d 188, 266 
Ky. 419. 

53 C.J. P 689 note 27. 

Instructions as to degree of oftezxSe 
see Criminal Law § 1288. 
Conspiracy 

In prosecution for concealing 
stolen automobiles, charge that “con-: 
Hpiracy Is common design and pur¬ 
pose on part of two or more to dO 
unlawful thing'' was held sufficient 
—State V. Vincent, 231 !NP.W. 268, 202 
WUu 47. 

Xastmctioas as to aooomxdioas 

(1) In prosecution for receiving 
stolen property, testimony of two 
youths that they had stolen prop¬ 
erty and hidden it before they talked 
to, accused was inanfflcient to estab¬ 
lish that they wem his ''accom¬ 


plices", so as to require giving of an 
instruction on accomplice testimony. 
—Smith V. State, 148 P.2d 994, 78 
Okl.Cr. 376. 

(2) In prosecution for receiving 
stolen goods, where self-confessed 
thief convicted of stealing testided 
against accused, refusal to charge as 
to the weight to be given to thief's 
testimony was discretionary with 
trial judge, since jury had a right 
to convict on such testimony.—State 
V. Gaddis, 84 A.2d 785, 131 ISf.J.Law 
44. 

Xastmctioas hdd proper or not er¬ 
roneous 

Ark.—^Thompson v. State, 182 S.W. 

2d 386, 207 Ark. 680. 

Oa.—Black v. State, 192 S.B. 664, 56 
Ga.App. 371. 

III.—People V. Mulford, 62 N,B.2d i 
149, 385 III. 48. 

Iowa.—State v. Chumley, 204 N.W. 
764, 229 Iowa 679—State v. Friend, 
280 N.Wl 425, 210 Xowa 980. 

Mo.—State v. Eggleston, App,, 27 S, 
W.2d 726. 

Mont—rState v. Groom, 300 P. 226, 
89 Mont 447. 

Tex.—^Browning v. State, 96 S.W.2d 
406, 130 Tex.Cr. 609. 

Wash.—State v. Salitoian, 66 'P.2d 
1006, 186 WUsh. 44. 

XUstmertlons held moneous 

Ky-—^Ball v. Commonwealth, 128 S. 

W.2d 176, 278 Ky. 62. 

N.T.—People v. Gbld, 267 IST-TlS. 682, 
289 App.BlT. 368. ‘ " 

Tex.—Pine v. State, 116 B.'WM 918, 

, 134 TexJCt. 896. 

SI 


aa. lio.—state V. Ebbeler, 222 S.W. 
S»6, 283 Mo. 57. 

42 C.J. p 1395 note 89. ' 

Adequate charge on drcumstontitil 
evidence 

U S.—U. S. V. Werner, C.C.A.N:Y., 160 
F.2d 438. 

2a Miss.—Pettus V. State, 27 So.2d 
536, 200 Miss. 397. 

63 C.J. p 639 note 28. 

24. Mont—State v. Keays, 84 P.2d 
866, 97 Mont 404. 

25. P.C.—^Baer v. XJ. S., 293 F. 843, 
64 App.D.C. 24. 

53 C.J. p 539 note 29. 

26. Ala.—^Lindsay v. State, 138 So. 
209, 23 Ala.App, 411, certiorari de¬ 
nied 128 So. 210, 221 Ala. 176, 

68 C.J. p 639 note 30—42 C.J. p 1395 
note 89. 

£nstmctlons not misleadlag 

Ind.<^Marco v. State, 125 N.E. 34^ 
188 Ind. 540. 

42 ax P 1396 note 89 [a]. 

27. Wash.—State v. Rubenstein, 124 
P. 136, 69 Wash. 38. 

63 laX p 639 note 31. 

28. Ark.—Burgess v. State, 174 S.W. 
2d 239, 206 Ark. 167. 

'29. Miss.—Pettus v. State, 27 So^d 
536, 200 Miss. 397.^ ^ 

aa Ark.—^Burgess v. State, 174 Sa 
W.2d 239, *206 Ark. 167. 

Mifsg.—OPettua'w state, 27 S6M 586i 
200 Miss. 897. ^ > 

Tex.-rTratt State, Cr., 87 S,W. W 

^42 ax p 1895 note 91. <• i « * 
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As discussed in Criminal Law § 1310, the in¬ 
structions must be applicable to the pleading and 
evidence and issues raised thereby. Accused is en¬ 
titled to an instruction as to his theory of the 
case where there is evidence to raise that issue.^^ 

Value of property. Where the value of the prop¬ 
erty involved in the offense is not material, an 
instruction on value is unnecessary and may be 
properly refused.^^ Conversely, where the value 
of the property involved is material and there is 
evidence thereon, a charge on such issue may and 
should be given. 3 3 Thus, where the statute gives 
accused the right to make satisfaction by return 
•of the property to the owner, and thus reduce his 
offense from a felony to a misdemeano-r, if the 
value of the property stolen is less than a desig¬ 
nated amount, the court should instruct the jury 
to specify in their verdict the value of the goods 

stolen.34 

Indictment in several counts. In a prosecution 
under an indictment charging accused with larceny 
and receiving stolen goods, he is entitled to an in¬ 
struction that he cannot be convicted of both of- 
feiises.35 Where an indictment charges the com¬ 
mission of the offense in different ways and the 
state elects to rely on one count, an instruction 
withdrawing the remaining counts from the con¬ 


sideration of the jury is proper.3® 

Requested instructions which incorrectly state 
the law,37 which are argumentative,33 confusing,39 
or misleading,^9 or which charge on the weight 
and effect of the evidence,^! or give undue promi¬ 
nence to particular matters,^3 or generally invade 
the province of the jury,43 or which are covered 
by other instructions given^^ are properly refused. 
On the other hand, a proper request which cor¬ 
rectly propounds the law and is warranted by the 
pleading and evidence in the case and is not cov¬ 
ered by other instructions should be granted and 
is improperly refused.45 

Burden of proof. General rules governing in¬ 
structions on burden of proof in criminal prose¬ 
cutions apply in prosecutions for receiving stolen 
goods.43 Accordingly, an instruction in such a 
prosecution which improperly places a burden of 
proof on accused should not be given, and if given 

is erroncous.47 

Construction and operation. General rules gov¬ 
erning the construction and operation of instruc¬ 
tions in criminal cases apply in prosecutions for 
receiving stolen goods.43 Accordingly, instructions 
in such prosecutions must not be tested by fragmen¬ 
tary or detached portions, but must be construed 
together as a whole,49 and if so considered, they 


81. Tex.—Davis v. State. 116 iS.W.Sd 
387, 134 Tex.Cr. 470—Littlejohn v. 
State, 56 S,W.2d 876, 122 Tcx.Cr. 
652—Wooden v. State, 270 S,W. 
840, 103 Tex.Cr. 86. 
liLStructions held sufflolent 
Kan.—State v. Smith, 163 P.2d 363, 
160 Kan. 443. 

Tex.—Moses v. State, 179 S.W,2d 568, 
147 Tex.Cr. 206—^Aaner v. State, 
136 S.W.2d 823, 138 TexCr. 420— 
Gammel v. State, 62 S.W.2d 139, 
124 Tex.Cr. 328. 

32. Miss.—Claxton v. State, 187 So, 
877, 185 Miss. 426. 

33. Mich.—^People v. PIshel, 258 N. 
W. 217. 270 Mich. 82. 

Xnstrnotloas held soAoieat 
Tex,—Asner v. State, 136 S.W.2d 
822, 138 Tex.Cr. 420. 

34. Pla.—Vausrhn v. State, 2 So.2d 
122, 147 Pla. 12—^Alvarez v. State, 
78 So. 272, 76 Pla. 286. 

35. S.C.—State v. Hamilton, 174 S.B. 
396. 172 e.C. 453. 

36. Iowa.—State v. Albery, 107 N. 

W, 660, 107 Iowa 688. 1 

37. Ala.—^Lindsey v. State, 128 So. 
200. 23 Ala.App. 411, certiorari de¬ 
nied 128 So. 210, 221 Ala. 176. 

Iowa—State v. Chumley, 294 N.W. 
764, 229 Iowa 579. 

3Sr.J.—State v. Mohr, 127 A. 849, 101 
N.J.Law 230. 


Wash,—State v, Salzman, 56 P.2d 
1005, 186 Wash. 44. 

33. Ark.—Burgess v. State, 174 S.W. 
2d 239, 206 Ark. 167. 

39. Mont.—State v. Mercer, 133 P.2d 
358, 114 Mont. 142. 

40. Ala—^Lindsey v. State, 128 So. 
209, 23 AlaApp. 411, certiorari de¬ 
nied 128 So. 210, 221 Ala 176. 

41. Ark.—^Burgess v. State, 174 S.W. 
2d 239, 206 Ark. 167. 

42. Ala—^Marshal v. State, 93 So. 
236, 18 AlaApp. 488. 

43. K.J'.—State V. Mohr, 127 A. 340, 
101 N.J.Law 230. 

ZiutanLctloiis held properly refused 
Ark,—Shoop V. State, 100 S,W.2d 088, 
209 Ark. 498. 

44. Tex—Moses v. State, 179 S.W. 
2d 668, 147 TexCr. 206. 

42 C.J. p 1306 note 97. 

46- Ala—Rather v. State, 136 So. 

483, 24 AlaApp. 452. 

III.—People V, Zaransky, 199 N.B. 
104, 362 III, 76—^People v. Brooks, 
172 N'.K. 29, 340 III. 74. 

Tex.—Davis v. State, 116 S.W.2d 387, 
134 Tex-Cr. 470—^Hunnlcutt v. 
State, 97 S.W.2d 967, 181 Tex.Cr. 
260—Littlejohn v. State, 66 S.W.2d 
876, 122 TexCr. 562. 

46. Pla—^Revels v. State, 66 So. 422, 
68 Pla 74. 

53 C.J. p 542 note 86. 
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Zustructloiis held proper or not er¬ 
roneous 

Cal.—People v, Poogert, 193 P.2d 
1'4, 85 Cal.App.2d 200. 

N.J.—State V. Llseno, 34 A.2d 407, 
131 N.J.I..aw 39. 

Va—Gilland v. Commonwealth, 85 S. 

B.2d 130, 184 Va 223. 

63 C.J. p 543 note 86 [h]. 

47. Pla—^Lawson v. State, 109 So. 

739, 126 Pla 336. 

Bxplanatlon of possession 
(X) Court's intimation in its charge 
that burden is on accuHod satisfac¬ 
torily to explain poHsesslon is erro¬ 
neous.—l»eople V. Salmora 263 N.Y. 
689, 233 App.Dlv. 622. 

(2) Instruction authorising convic¬ 
tion, if accused failed satisfactorily 
to explain possession of goods as to 
which he disclaimed knowledge was 
held error, as imposing too great a 
burden on accused.—Patterson v. 
State, 110 So. 208, 144 Miss. 410. 

48- Maas.-—Commonwealth v. Kro- 
nick. 82 N,B. 89, 196 Mass. 286. 

63 C.J. p 643 note 95. 

49. nu.S.—Tanchuck v. V. S., C.C.A. 
Utah, 98 P.2d 634—Oirson v. U. 
O.C.A.Mont., 88 P.2d 868, certiorari 
denied 67 S.Ct 924» 801 U.S, 697, 
81 LJQd. 1352. 

Mo.—State V. Lippman, 222 e.W. 486. 
N.D.—State v, Mareovitz, 248 K.W. 
481, 63 N.D. 468. 
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state the law correctly they are not open to ob- 
jection.50 

b. Elements of Offense 

(1) In g^eneral 

(2) Guilty knowledge 

(1) In General 

Th« Instructions in a prosecution for receiving stolen 
goods must contain a definition or explanation of the of¬ 
fense in language setting forth the essential elements 
thereof. 

As in other criminal prosecutions, in prosecutions 
for receiving or concealing stolen goods, the in¬ 
structions must define and explain the offense in 
language setting forth the essential elements there- 
of.61 An instruction which omits an essential ele¬ 
ment of the offense is fatally defective,®^ unless 
cured by other instructions making it necessary to 
a conviction to establish all the elements of the 
offense, 53 and an instruction defective in this re¬ 
spect should be refused.®^ 

Theft. Since it is essential to a conviction that 
the property involved should have been stolen, an 
instruction to such effect should be given.5® So, in 
connection with instructions defining and explain¬ 
ing the offense, it is proper for the court to give 


an instruction defining larceny.®® This, it has 
been said, is simply defining the thing of which ac¬ 
cused must have had knowledge, which is an essen¬ 
tial element of the crime charged.®*^ 

Receipt of goods. Since the receipt and posses¬ 
sion of the stolen property are elements of the of¬ 
fense, proper instructions thereon may and should 
be given.®® Where two persons were charged 
with receiving stolen goods, and the court charged 
that it was sufficient in order to constitute receiv¬ 
ing that goods were taken into their constructive 
possession, a further instruction that, while there 
must be actual exclusive possession by the receiver, 
there may be an actual joint possession in two per¬ 
sons, which is as to them exclusive, and in such a 
case mere manual possession or concealment of 
the property by one, while the other is acting with 
him and standing by and seeing the property con¬ 
cealed, is a possession and concealment by both, 
although as to one the possession may be con¬ 
structive, constituted a sufficient explanation of 
constructive possession.®® 

Criminal intent. Since criminal intent is an es¬ 
sential element of the offense, the jury should be 
so instructed and a conviction cannot be sustained 
where the instructions omit this element.®® It has 


Tex.—Thomas v. State, 31 S.'W.2d 
1080, 116 Tex.Cr. 643. 

SO. U.S.—Oirson v. U. S., C.C.A. 
Mont, 88 !P.2d 368, certiorari de¬ 
nied 57 S.Ct 924, 301 U.S. 697, 81 
L.Ed. 1362. 

Ill.—People V. Mulford, 62 N.B.2d 
149, 386 Ill. 48. 

JN’.D.—State v. Marcovitz, 248 N.W. 
481, 63 N.D. 468. 

■Tex.—McLeroy v. State, 97 S.W,2d 
184,131 Tex.Cr. 118. 

63 C.J. p 643 note 97. 

iO. Ark.—^Bryan v. State, 15 S.W.2d 
312, 179 Ark. 216. 

53 C.J. p 540 note 41. 

‘Xsurtmotio&s held not ohjeotlonahle as 
omitting element 

Va.—Gilland v. Commonwealth, 36 
S.E.2d 130, 184 Va. 223. 

Wash.—State v. Slater, 218 P.2d 329, 
36 Wash.2d 357. 

.53 C.J. p 640 note 41 [a]. 

'Concealment 

Charge that if accused received au¬ 
tomobile and thereafter handled it 
In manner that would throw Its own- 
•er and the authorities off their guard 
in searching for it, it would amount 
to concealing automobile, was held 
not erroneous.—^Hicks v. State, 83 S. 
W.2d 349, 128 Tex.Cr. 696. 

:fi2. Okl.—Hayes v. State, 287 P. 746, 
47 Okl.Cr. 161. 

63 CJ. p 640 note 41. 


51 Idaho.—State v. Janks, 144 P. 
779, 26 Idaho 567. 

54. Or.—Jester v. Lipman, 67 P, 
102, 40 Or. 408. 

55. Tex.—Jolly v. State, 103 S.W.2d 
161, 132 Tex.Cr. 102. 

51 Fla.—Knowles v. State, 97 So. 
716, 86 Fla. 270. 

Neb.—Lukehart v. State, 136 N.W. 

40, 91 Neb. 219. 

Burglary 

Where Indictment charging that 
accused knowingly received stolen 
property alleged that principal of¬ 
fenders obtained property by bur¬ 
glary, and accused was subject to 
same punishment as principals, trial 
court properly charged dednition of 
burglary-—^Harris v. State, 20 S.B.2d 
434, 67 Oa.App. 446. 

DistixLguishliig grand and petit lar¬ 
ceny 

In prosecution for receiving stolen 
goods, court did not err in summariz¬ 
ing sections of statute bringing out 
distinction between grand and petit 
larceny of property, depending on its 
value, in view of fact that punish¬ 
ment for receiving stolen goods, 
knowing them to be stolen, is the 
same as that for larceny.—State v. 
Smith, 163 P.2d 353, 160 Kan. <448. 
Bmbessled federal property 
In prosecution for receiving em¬ 
bezzled federal property with knowl¬ 
edge of embezzlement Instructions 

S3 


submitting elements of embezzlement 
and knowledge together and not 
separately, and containing pertinent 
provision of statute prohibiting such 
offense, were not erroneous for fail¬ 
ure to submit issue of embezzlement, 
where jury could not fall to under¬ 
stand that they must find that prop¬ 
erty was embezzled.—^Tanchuck v. 
U. S., C.C.A.fUtah, 93 F.2d 634. 

57. Fla.—^Knowles v. State, 97 So. 
716, 86 Fla. 270. 

58. Kan.—State v. Smith, 168 P.2d 
363, 160 Kan. 443. 

Xnstmotions as to the legal mean¬ 
ing of the words “received'' and “pos¬ 
session" were sufficient.—State v. 
Smith, supra. 

Oharge as to several articles 

In prosecution for receiving and 
concealing stolen property, it was 
not necessary to charge the jury that 
it was reauired to find that all of 
the articles charged to have been re¬ 
ceived by accused were actually re¬ 
ceived by him before the jury could 
convict him.—^Hodges v. iState, 160 
S.W.2d 262, 143 Tex.Cr. 673. 
Xnstmotions held not erroneous 
Mo.—State v. Derrington, 137 S.W.2d 
468. 

59. Conn.—State v. Weiner, 80 A. 
198, 84 Conn. 411. 

ea N.T.—People v. Black, 87 N.T. 
I S.2d 136, 275 App.Div. 788. 
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been held, however, that where the statute defining 
the offehse does not employ £he word “felonious¬ 
ly,” the instructions need not require a finding that 
the receiving was felonious.®^ 

(2) Guilty Knowledge 

(a) In general 

(b) Circumstances sufficient to satisfy 

,tnan. of ordinary or reasonable 
intelligence or prudence 

(c) Belief that goods had been stolen 

.(a) In General 

Proper Instructions on guilty knowledge as an essen- 
tial element of the offense may and should be given to 
the Jury. 

Since guilty knowledge is an indispensable ele¬ 
ment of the offense, it is the duty of the court to 
instruct the jury that proof of guilty knowledge is 
essential to a conviction,®2 and it should state cor¬ 
rectly the law as to what constitutes guilty knowl¬ 
edge,®® and the effect thereof.®^ Where the only 
defense offered by accused is that the stolen prop¬ 
erty was innocently received, it is proper for tlic 
court to charge the jury that the only question in 
the case is whether accused knowingly received 


such property.®® It is not improper for the court 
to detail the matters supported by sufficient evi¬ 
dence which the jury should consider in determin¬ 
ing the question of guilty knowledge.®® 

Instructions on this subject should not be ar¬ 
gumentative,®'7 ambiguous,®® or misleading;®® nor 
should they invade the province of the jury.*^® 

Possession of stolen property, A charge that 
mere naked possession of stolen property is not 
evidence and raises no presumption that accused 
knew that the property had been stolen by another 
has been held to be proper and on the other 
hand, an instruction that mere possession raises 
a presumption of knowledge in the possessor that 
it was stolen has been held to be erroneous,'^® as 
has been an instruction that proof of possession 
of recently stolen property' raises a presumption 
of guilty knowledge, if unexplained, and that the 
jury should determine whether explanation of ac¬ 
cused overcame such presumption.^® It has also 
been held, however, that an instruction that ac¬ 
cused’s exclusive possession of the stolen property 
recently before his arrest afforded sufficient 
ground for a presumption of fact that he received 
such property with knowledge of its theft and with 


NT.C.-^tate v, Morrison, 178 S.E. 
562, 207 N.IC. 804. 

53 C.J. p 542 note 74. 

61. Mo.—State v. Glozebrook, 242 S. 
W, 928. 

62. Alai—^Moncrief v. State, 26 So, 
2d 120, 32 Ala.App. 334. 

La.—iState v. Hock, 110 So. 482, 162 
La. 299. 

Old.—Hayes v. State, 287 P. 746, 47 
Okl.Cr. 161. 

Tex.—Jolly v. State. 103 S,W,2d 161, 
132 Tex.Cr. 102. 

ZnstntotionB held not objoctloiiable 
aa eUiBdnatlng element of gnilty 
knowledg’a 

Ark.—Williams v. State, 154 S.W.2d 
809. 202 Ark. 951. 

III.—People V. Mulford, 52 K.E.2d 
149, 386 in. 48. 

Iowa.—State v. bYiend, 230 N.W. 426, 
210 Iowa 980. 

Mo.—State V. EgRleaton. App., 27 S. 
W.2d 726. 

Tex.—^Moses v. State, 179 S.W.2d 558, 
147 Tex.Cr. 20C. 

Va.—Gilland v. Commonwealth, 35 
S.B.2d 130, 184 Va. 223. 

63 C.J. P 540 note 49 [al. 

63. N.C.—State v. Morrison, 178 S.B. 
662, 207 NT.O. 804. 

Okl.—Wilson v. State, 24 P.2d 296, 
65 Okl.Cr. 22. 

Pa,—Commonwealth v. Sendrpw, 181 
A. 460, 119 Pa.Swper. 603—Ctom- 
monwoalth v. Baker, 176 A. 438, 
115 Pa.Sup«r. 183. 

53 C.J. p 540 n6te 60. i 


Aotnol or implied knowledgre 

(1) Instruction that knowledpro that 
goods were stolon mifrht bo actual 
or implied wa.s held prejudicial.— 
State V. Spaulding, 188 S.K. 647, 211 
N.C. 63, 

(2) Other instructions a.s to ac¬ 
tual or implied knowledge see 53 
C.J, p 540 note 60 Ca]. 

Theft from owner 
Where it is sufllclcnt to constitute 
the oifcn.sQ that accused have knowl¬ 
edge that the property was stolon, 
he is not entitled to an instruction 
that he must have known that It had 
been stolen from the owner.—State v. 
I»an»ey. 128 P.2d 464, 61 Ncv. 330, 
rohcarlnif denied 130 P.2d 204, 61 
Nev. 330. 

Xnstmotloaji held improper <Kr prop¬ 
erly reftuied 

Mont.—State v. Keays, 84 P.2d 866, 
97 Mont. 404. 

Tex,—Salcido v. State, 70 S,W.2d 706, 
106 Tex,Cr. 281. 

64b Wash.—State v. Salzman, 66 P. 
2d 1005, 186 Wash. 44. 

66. Ga.—Whitehead v. State, 168 S. 
B. 917, 43 Ga.App. 401. 

68. tJ.S.—Balman v. U. S., C.C.A. 
Minn., 94 (F.2d 197. 

67. Xnatmctioiui held not ohjeotloiu 
ahle as aargtimeAtative 

Ga.—Harris v. State, 20 S.B.2d 484, 
67 Ga.App, 446. 
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68. Mont.—State v. Kcays, 34 P.2d 
856, 97 Mont. 404. 

69- Tex.—^Barsna v. State, Cr., 68 
S.W. 997. 

53 C.J. p 540 note 51. 

70. Mich,—People v. Lints, 169 N. 
W. 918, 203 Mich. 083. 

53 C.J. p 540 note 52. 

71. Ill.—^People V. Brooks, 172 N.K. 
29, 340 Ill. 74. 

Mo.—State v. Lippmon, 222 8.W, 436. 

72. U.S.—Kaslo V. IT. S., Ohio, 233 
P. 878, 147 C.C.A, 562. 

53 C.J. p 5'10 nolo 64. 

Theft in. foreign oommeroe 
In prosecution for receiving and 
having poHHORHion of stolon goods 
moving in foreign commerce, charge 
on presumption from possession of 
goods recently stolen was error as 
poHsibly misleading the jury by the 
word “presumption,'' which Jury may 
have Interpreted as far stronger than 
a permissible inference.—U. S. v, 
Sherman, C.A.N,Y-, 171 F.2d 6X9. 

73. U.a— BaJman v. U. S., C.CA, 
Minn.. 94 P.2d 197—McAdams v. 
United States, C,C.A.Ark., 74 F.2d 
37. 

BeasoA for ml# 

Such instruction shifts the l>urden 
of proof and requires accused to 
prove his innocence.—Balman v. V. 
S., C.C.A.Mlnn., 94 P.2d 197. 
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dishonest intent was not err'oneous as telling^ the* 
jury that accused’s mere possession of the stolen 
property afforded a presumption of his knowledge 
and intent as a matter of lawJ^ 

(b) Circumstances Sufficient to' Satisfy Man 
of Ordinary or Reasonable Intelli¬ 
gence or Prudence ' ; 

In Jurlsdictrons where a conviction for receiving stol¬ 
en goods is authorized if the accused knew of facts at 
the time of receiving the goods sufficient to satisfy a man 
of ordinary or reasonable prudence or Intelligence that 
the goods were stolen, the court may so charge, siich 
a charge is errpneous in Jurisdictions where such cir¬ 
cumstances are insufficient to authorize a conviction. 

In jurisdictions where in the absence of actual 
knowledge that the goods were stolen, it will be 
sufficient to sustain a conviction that accused knew 
of facts at the time of receiving the goods suffi¬ 
cient to satisfy a man of ordinary or reasonable 
prudence or intelligence that the property was 
stolen, the jury may be so instructed.Qn the oth¬ 
er hand, in jurisdictions where such circumstances • 
are not sufficient to authorize a conviction, it is 
error so to instruct, because it states an erroneous 
proposition of law relating to the gist of the of¬ 
fense;*^® some decisions have assigned the addi¬ 
tional reason that an instruction of this character • 
is also erroneous as invading the province of the 
jury.77 Even in jurisdictions where the first men¬ 
tioned doctrine prevails, instructions, declaring that 


§ 21 

the jury “must,” instead of “may,” find guilty 
knowledge if the facts attending the reception of 
the stolen property were such as would be suffi¬ 
cient to create a belief in the minds of men of 
ordinary or reasonable intelligence and prudence 
that the property had been stolen, invade the prov¬ 
ince of the jury and are fatally erroneous,'^^ since 
it is for the jury to determine whether or not 
•proof of these facts or circumstances is sufficient 
to show guilty knowledge .this is also the rule 
where the required knowledge may be implied from 
the circumstances.80 However, the jury may prop¬ 
erly be instructed that if they find the circum¬ 
stances were such as to produce in the mind of a 
man of ordinary prudence a belief that the goods 
were stolen they may consider that fact in deter¬ 
mining whether or not accused knew that the goods 
were stolen. 

(c) Belief That Goods Had Been Stolen 

Where a belief by the accused that the goods received 
by him had been stolen Is the equivalent of actual knowl- 
edge, an instruction to such effect is proper. 

Where a belief by accused that stolen property 
received by him had been stolen, induced by facts 
and circumstances accompanying the transaction 
sufficient to cause this belief, is the equivalent of 
actual knowledge, as considered supra § 8, it has 
been held proper to instruct the jury that a convic¬ 
tion may be sustained if accused knew or had good 


74. Va.—Oilland v. Commonwealth, 
85 S.E.2d 130, 184 Va. 223. 

75. N.J.—State V. DlBenedetto, 82 A. 
521, 82 N.jr.Law 168, ajfflrmed 85 A. 
1135, 83 KJ.Law 792. 

53 C.J. p 541 note 69. 

Guilty knowledge as element of of¬ 
fense see supra § 8. 

Approved InstmotloBS 

(1) In prosecution for receiving 
stolen goods. Instructions that ac¬ 
cused’s knowledge of the theft need 
not be actual or positive knowledge 
which one acquires from personal 
observation 6f facts, but that it was 
sufficient If circumstances accompar 
nying transaction be such as to 
cause a reasonable person to believe 
the goods had been stolen, were cor¬ 
rect.—People v. Thomas, 67 N.E.2d 
192, 393 in. 573. 

(2) Other approved instructions 
see 53 C.J. p 641 note 59 [a]. 

76. Ga.—^Von Sprecken v. State, 28 
S.B.2d 341, 70 GaApp. 222. 

Mass.—Commonwealth v. Boris, 58 
N.E.2d 8, 817 Mass. 809. 

Pa.—Commonwealth v. Sendrow, 181 
A. 460, 119 Pa.Super. 603. 

S.C.—State V. Hamilton, 164 S.E. 639, 
,166 S.a 274. 

53 C.J. P 541 note 61. 


As enlarging statutory definition 
In prosecution for receiving stolen 
goods, Instruction defining crime 
charged as acquiring of goods know¬ 
ing them to have been stolen, “or 
under such circumstances as would 
lead a man of reasonable prudence to 
suspect that they were stolen,” was 
error as enlarging statutory defini¬ 
tion which requires that accused 
know goods were stolen.—Common¬ 
wealth V. Baker. 176 A. 438, 116 Pa. 
•Super. 183. 

Where actual or implied knowledge 
is test 

Instruction that accused was guil¬ 
ty If, when he bought the stolen 
property, the facts and his knowl¬ 
edge were such as to cause honest 
man who intended to be reasonably 
prudent in his business transactions 
to inquire further before he received 
the property, and if accused took the 
property without making inquiry was 
held erroneous, since actual or im¬ 
plied knowledge was the test.—^tate 
V. Stfithos, 181 S.B. 273, 208 N.G 456. 

77. Ind.—^Robinson v. State, 84 Ind. 
452. 

N.D.—State v. Denny. 117 N.W. 869, 
17 N.D. 519. 

Xnstmetion Iheld isiprojpw 
Instruction that in donsAdexing 
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guilty knowledge, the jury should 
consider the, fact that nature of 
goods would indicate to reasonable 
man that goods were stolen, and 
that presence of marks or brands 
.sufficient to give accused knowledge 
of ownership gave rise to presump¬ 
tion that 'he knew that goods were 
stolen, was fatally erroneous with 
respect to the presumption and as a 
charge on the weight of evidence 
and as invading province of Jury.— 
Pettus V. State, 27 So.2d 536, 200 
Miss. 397. 

78- Ala.—Vacalls v. State, 86 So. 
92, 204 Ala. 345. 

Wash.—State v. Rubensteln, 124 P. 
136, 69 Wash. 38. 

79. Ala.—Vacalls v. State, 86 So. 
92, 204 Ala. 346. 

80. N.C.—State v. miler, 195 S.E. 
888, 212 N.C. 361. 

81. U.S.—Sellers v. TT. S., C.aA.eja, 
299 F., 258. 

Bermittittg Jury to oonsiaer age, iiu 
teUigexiee, and business ability of 
persons like accused, charged' with 
receiving stolen property, in deter- 
ipining whether he had guilty know?j> 
edge whs held not error.'-f-SiAte/ v. 
Marcovitz, 248 N.W. 48% 68 I^r.D. 458. 
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reason to believe that the property had been stolen, 
the other elements of the offense beinf included in 
the instruction,82 or that in order to show knowl¬ 
edge it is sufficient that the circumstances ac¬ 
companying the transaction are such as to make ac¬ 
cused ‘believe the g^ods had been stolen.22 On the 
other hand, where it is not sufficient to constitute 
guilty knowledge that accused knew such facts as 
made him believe that '4n all probability*’ the prop¬ 
erty was stolen, as considered supra § 8, an instruc¬ 
tion that if accused knew such facts as made him 
believe that in all probability it was stolen it is 
sufficient proof of guilty knowledge has been 
held fatally erroneous both as a misstatement of 
the law and as a comment on the weight of the 
evidence.84 So also, it has been held error to in¬ 
struct the jury that it is sufficient, as far as the 
element of guilty knowledge is concerned, that ac¬ 
cused received the stolen property ''under such facts 
and circumstances that he ought to have known 
that it was stolen.”86 Where the statute provides 
that the offense may be committed either by receiv¬ 
ing the goods knowing them tQ have been stolen or 
receiving them with reason to believe that they 
were stolen, but the indictment restricts the charge 
to commission of the offense by receipt of the goods 
with knowledge of the theft, an instruction which 
requires conviction if the goods were received in 
either manner has been held erroneous.^® 

c. Possession of Stolen Property and Effect 
Thereof 

Where a charge on the weight of the evidence Is 


permitted, the court may Instruct the Jury that recent 
possession of the stolen property raises a presumption of 
guilt. An Instruction to such effect Is improper where 
a charge on the weight of evidence is prohibited. 

In jurisdictions where charging on the weight 
of the evidence is permitted, it has Ibeen held prop¬ 
er for the court to instruct the jury that recent 
possession of the stolen goods raises a strong 
presumption of guilt,although a broader in¬ 
struction that mere possession raises no pre¬ 
sumption of guilt is proiperly refused as ignor¬ 
ing the presumption which arises from the fact of 
recent possession.82 On the other hand, in jurisdic¬ 
tions where a charge on the weight of the evi¬ 
dence is prohibited, instructions to the effect that 
unexplained possession of recently stolen goods of 
itself is a circumstance which raises an inference- 
or presumption of guilt and authorizes a convic¬ 
tion should not be given, and if given are errone¬ 
ous, as a charge on the weight of the evidence, 
unless cured by other instructions,even though 
the rule in such jurisdictions is that the possession 
of recently stolen goods raises a presumption of 
guilt sufficient to sustain a conviction in a prosecu¬ 
tion for receiving stolen goods,the view being 
taken that the only instruction the court can give 
on this head is that such possession is a fact which 
the jury may consider in connection with the oth¬ 
er evidence introduccd.92 It has been held that an 
instruction on possession of property recently stolen 
should not be given unless the possession is so re¬ 
lated to the larceny in point of time as to have 
some probative value on that account.®^ 


82. Ala.—Parzley v. State. 163 So. 
394, 231 Ala. 60—Lindsey v. State, 
128 ISO. 209, 23 Ala.App. -411, cer¬ 
tiorari denied 128 So. 210, 221 Ala. 
176. 

Ga.—Jacobs v. State, 32 S.B,2d 403, 
71 Ga.App. 808. 

63 CJ. p 641 note 68. 

83. Wash.—State v. Claassen, 230 P. 
826, 131 Wash. 698—State v. Drux- 
ininan, 75 P. 814, 34 Wash. 257. 

84. Okl.—Wilson V. State, 24 P.2d 
296, 55 Okl.Cr. 22. 

53 C.J. p 542 note 71. 

85. Wis.—Meath v. State, 182 N.W. 
334, 174 Wis. 80. 

53 C.J. p 542 note 72. 

88. iW.Va.—State v. Lewis, 187 S.E, 
315. 728, 188 S.R 473, 117 W.Va. 
670. 

87. Pa.—Commonwealth v. Lindle, 
24 A.2d 39, 147 Pa.Super. 336. 
Property of charge on weight of evi¬ 
dence see Onminal Liaw 4 1162 a. 
Whether presumption of guilt raised 
see supra $ 17. 

8a US.—Balman v. U S., C.CA. 
Minn., 94 F.2d 197. 


89, Miss.—Pettus V. State, 27 So.2d 

636, 200 Miss. 397—Crowell v. 

State, 15 So.2d 508, 195 Miss. 427. 

N.C.—State v. McPalls, 18 S.B.2d 
700, 221 N.C. 22. 

Ohio.—State v. Cohen, App., 73 N.B, 
2d 233. 

63 C.J. p 642 note 82. 

Xnstniotioa held erroneous 
In prosecution for feloniously re¬ 
ceiving an automobile knowing it to 
have been stolen, an instruction that 
“there is no presumption of guilt be¬ 
cause he had this car in his pos¬ 
session; that this is a presumption 
of fact for you to consider, but not 
a presumption of guilt" was error.— 
State V. Larkin, -47 S.E.2d 697, 229 
K.C. 126. 

90, N.D.—State v. Ross, 179 N.W. 
993, 46 N.D. 167. 

91, Ark.—Thomas v. State, 107 6. 
W. 390, 85 Ark. 138. 

53 C.J. p 542 note 82. 

82. Ark.—^Duckworth v. State, lOS 
S.W. 601, 83 Ark. 192. 

Miss.—Crowell v. State, 15 So.2d 60S, 
196 Miss. 427. 


N.C.—State v. McPalls, 18 S.E.2a 

700, 221 N.C. 22. 

Bzplaaatlon to which an instruc¬ 
tion with respect to accused's pos- 
.sesslon of recently stolen property 
should be directed is generally that, 
if any, given by accused when he is 
first under duty to speak after such 
recently stolen property 1 m discov¬ 
ered In his possession.—Crowell v. 
State, 16 So.2d 508, 195 Miss. 427. 
Xnstruotloas held sot obdsotloaable 

(1) Instruction was held to set 
forth that, if accused was In pon- 
session of allegedly stolen property 
which was in fact stolen. It was cir¬ 
cumstance tending to show gultt, in 
absence of explanation Justifying 
possession.—Giraon v. U. S.. C.C.A, 
Mont., 88 F.2d 368, certiorari denied 
57 S.Ct. 924, 301 VS. 607, 81 UBd. 
1362. 

(2) Other instructions held not ob¬ 
jectionable.—Shue V. State, 7 S.W.2d 
815, 177 Ark. 606—63 C.J. p 542 note 
83 CaJ. 

93, Ark.—Atwood v. State, 43 aW.. 
I 2d 70, 184 Ark. 469. 
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Where recent unexplained possession of stolen 
property is some evidence of guilt, an instruction 
that recent possession of stolen property '^unsatis- 
factorily explained” is evidence of guilt although 
open to criticism is not erroneous notwithstand¬ 
ing the use of the words ‘"unsatisfactorily ex¬ 
plained” instead of the word “unexplained An 
instruction requiring accused to give a “satisfac¬ 
tory” explanation of his possession in order to be 
relieved of any inference of guilt that might be 
drawn against him has been held improper.^^6 It 
has been held that where stolen property is found 
in the possession of accused under suspicious cir¬ 
cumstances and no explanation of its possession is 
^ven by him and no evidence is offered in his be¬ 
half, the court need not give an instruction that 
possession of stolen property is not of itself suffi¬ 
cient evidence of guilt®® 

§ 22. Verdict 

While a general verdict of guilty as charged !n the 
Indictment is sufficient in prosecutions for receiving stol¬ 
en goods, if the Jury undertake to set out the elements 
of the offense and make no reference to the Indictment, 
every material element of the offense of receiving stolen 
•goods must be set out in the verdict. 

Pursuant to, and, applying, the general rule, dis¬ 
cussed in Criminal Law § 1406, to the effect that 
if the jury undertake to set out the elements of 
the crime and make no reference to the indictment, 
every material element of the offense charged 
must be set out in the verdict, it has been held 
that a verdict finding accused “guilty of receiv¬ 
ing stolen property,”®*^ or of “receiving,”®® or 
“receiving stolen goods knowing them to be sto¬ 
len,”®® or “guilty of possession of stolen prop- 
erty,”i or “guilty of having property in their pos¬ 
session knowing it to be stolen,”® is fatally defec¬ 
tive. However, it has been held that where the 
jury in addition to finding accused “guilty of re¬ 


ceiving stolen property** prescribe his punishment 
thereby showing expressly an intention to find 
him guilty of an offense punishable by imprison¬ 
ment in the penitentiary, it is sufficient, although 
there is no express finding that the act was done 
knowingly.® It has also been held that a ver¬ 
dict finding accused guilty of receiving stolen 
property worth over a designated amount knowing 
it was stolen is sufficient as against the objection 
that it is special in form and does not make a find¬ 
ing on all the issues.* 

So-called general verdicts^ such as “guilty,** 
“guilty as charged,** “guilty as charged in the in¬ 
dictment,** “in manner and form as charged in the 
information,** and the like, are sufficient in form 
and substance and amount to a determination that 
all the elements of the offense were proved.® Ac¬ 
cordingly where a general verdict is found, it is 
not necessary that the verdict should recite that 
the goods were stolen,® or that accused knew that 
the property had been stolen,^ or that he received 
the goods with fraudulent intent® Where an in¬ 
formation charged the reception and concealment 
of numerous stolen articles, and no election was 
compelled in the trial in the justice court, a verdict 
finding accused guilty, as charged in the informa¬ 
tion, is an implied conviction of the reception and 
concealment of all articles enumerated.® 

Construction of verdict. In accordance with the 
general rule considered in Criminal Law § 1409, 
the verdict in a prosecution for receiving stolen 
goods may be given significance and correctly in¬ 
terpreted by reference to the pleadings, the facts 
in evidence, admissions of the parties, and the 
charge of the court^® If, when so tested, the ver¬ 
dict in such a prosecution is certain and not am¬ 
biguous and clearly shows the intent of the jury, 
it will be upheld.ii 


94. Mich.—^People v. Korn, 186 N. 
W. 817, 217 Mich. 170. 

95. Miss.—Crowell v. State, 16 So. 
2d 608, 196 Miss. 427. 

96. Cal.—People v. Holland, 186 P. 
2d 68, 82 Cal.App.2d SIO. 

97. Cal.—People v. Tilley, 67 P. 42, 
186 Cal. 61. 

53 CJ. p 644 note 9. 

98. N.C.—State v. Cannon, 11 S.B.2d 
301, 218 N.C. 466. 

99. N.Y.—^Miller v. People, 26 Hun 
478, 474. 

68 C.J. p 644 note 10. 

1. Fla—Hamilton v. State, 176 3o. 

89, 129 Fla 219, 112 A.L.R. 1018. 
Season for mle 

Where offense charged was buying, 


receiving, or aiding in concealment of 
stolen property, knowing it to have 
been stolen, judgment that accused 
was guilty of 'possession of stolen 
property” was defective, since there 
is no such offense.—Hamilton v. 
State, supra 

8. N.C.—State v. Scurlock, 149 S.H. 

680, 197 N.C. 476. 

68 C.J. p 544 note 11. 

3. Ark.—Blackshare v. State, 128 
S.W. 649, 94 Axk. 648, 140 Am.S.B. 
144. 

63 aJ. p 644 note 12. 

4. Mo.—State v. Park, 16 S.W.2d 80, 
822 Mo. 09. 

68 C.J. p 544 note 18. 

6. Cal.—^People v. Murray, 108 P.2d 
748, 42 Cal.App.2d 209. 
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Pla—Whitefleld v. State, 188 fio. 

361, 137 Fla 552. 

58 C.J. p 548 note 99. 
e. Iowa—State v. Boyd, 191 N.W. 
84, 195 Iowa 1091. 

7- Cal.—Bx parte Flaherty, 221 P. 

390, 64 Cal.App. 210. 

Iowa—State v. Boyd, 191 N.W. 84, 
195 Iowa 1091. 

8. Cal.—F2x parte Flaherty, 221 P. 
390, 64 Cal.App. 210. 

9. Iowa—State v. Conklin, 188 N.W. 
119, 158 Iowa 216. 

10. N.C.—State v. Whitley, 182 S.FJ. 
338, 208 N.C. 661. 

11- N.C.—State v. Whitley, 182 S.BL 
888, 208 N.C. 661. 

Terdiot held snfioient 

Verdict of Jury that named persons 
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Under indictment charging distinct offenses. 
Where the indictment charges robbery and receiv¬ 
ing stolen goods in separate counts, and the evi¬ 
dence shows that there was but one single transac¬ 
tion involved, a general verdict of guilty is bad, 
since the same person could not have been guilty 
both of the offense of robbery and of receiving 
goods obtained by the robbery.^^ On an indictment 
for receiving stolen property and also for aiding 
in its concealment, charged in two separate counts, 
■both of which relate to but one and the same trans¬ 
action, the punishment for each offence, even if 
distinct ones, being the same, a general verdict 
of guilty is good, and will sustain a judgment in¬ 
flicting ^ single punishmcnt.l3 Under an indict¬ 
ment charging in one count the receiving of sto¬ 
len bank bills, under the statute, and in another 
the receiving of certain personal property, under 
the common law, a verdict, '^guilty of receiving 
stolen goods, knowing them to be stolen” was ap¬ 
plicable to either of the counts, the penalty being 
the same in both cases.^^ 

Where an indictment in a prosecution for re¬ 
ceiving stolen property lays the ownership in the 
owner in one count and in the person having pos¬ 
session at the time it was stolen in another count 
there can be a conviction only under one count,^5 
but it is open to the jury to convict accused un¬ 
der either of the counts,!^ 

Value of Property. The verdict need not find the 
value of the property where by statute it is made 
an offense to steal property of any value,where 
the statute requires the jury to fix values only in 
enumerated cases and the offense of receiving sto¬ 


len goods is not one of those offenses,^® or where 
the value of the property has been stipulated 
and in most jurisdictions, where the question has 
arisen, it is held that where the indictment or in¬ 
formation alleges value and a general verdict of 
guilty is rendered, it is not necessary for the 
jury to find the value of the property.20 On the 
other hand, jn some jurisdictions, it is held that a 
finding of tlie value of the iproperty is indispens¬ 
able for the purpose of enabling the court properly 
to fix the place of imprisonment, and that no con¬ 
viction can be based on a verdict defective in this 
regard.2i It has also been said even in jurisdic¬ 
tions where the verdict is not generally required 
to fix the value of the property that this shoukl 
be done when properly rcqucstcd.22 Where the 
value of the property is important only in classi¬ 
fying the offense as a felony or misdemeanor, a 
verdict which finds the value to be over a specified 
sum has been held not to be erroneous for fiiilure 
specifically to fix the value.22 

§ 23. Sentence and Punishment 

a. In general 

b. As affected by value 

c. After restitution to owner 

a. In General 

The penalty or punishment to be Imposed on convic¬ 
tion for receiving stolen goods Is that prescribed by 
statute. 

The penalty or punishment to he imposctl on 
conviction for receiving stolen goods i.s that pro¬ 
scribed by statute,24 and no greater jiunishment can 


accused were grullty of receiving* sto¬ 
len goods knowing them to have 
been stolen was held sulHcient to 
support judgments of conviction ren¬ 
dered thereon.—State v. Whitley, su¬ 
pra. 

12, 111.—JTobin V. People, 104 Ill. 
5C5. 

Consistency In verdict in prosecution 
for larceny and receivlngr stolen 
goods see Criminal Law $ 1403. 
12. Ill.—Campbell v. People, 109 Ill. 
565. 50 Am.It 621. 

14. S.C.—State V. Posey, 41 S.C.L. 
484. 

16. Ala.—Hodgre v. State, 92 So. 79, 
18 Ala.App. 361. 

16. Ala.—^Hodge v. State, supra. 

17, Neb.—Mares v. State, 200 N.W. 
448, 112 Neb. 019. 

53 C.J. p 544 note 18. 

Statute held iaappUoable 
Where a statute made It a felony 
to buy, receive, or conceid. a motor 
vehicle of any value, another statu¬ 


tory provision requiring the jury to 
aacortaJn and declare in their verdict 
the value of stolen property did not 
apply.—^Mares v. State, supra, 
la Ala.—Glover v. State, 121 So. 
2, 23 AIa.App. 81. 

Ohio.—Eborhart v. State, 161 N.E. 
341, 27 Ohio App, 633. 

19, Wifl.—Huotte V. State, 160 N.W. 
64, 164 Wis. 364. 

20, Mo.—State v, Hicks, 64 S.W.2d 
287. 

53 C.X p 544 note 21. 

21, Ill.—^r*eoplc V. Jackson, 144 N.B, 
311. 312 III. 611. 

53 C.J. p 644 note 22. 

Terdlot held sttttotoht 
In prosecution for receiving stolen 
property of value in excess of Afty 
dollars, verdict as announced by Jury 
foreman that accused was **guIUy of 
re<*elving stolen property to the ex¬ 
tent of Afty dollars, or in'excess of 
Afty dollars'* was euAloiently clear 
that jury found accused guilty as 


charged, especially in view 6f re- 
MPdnse of jurors to inquiry of clerk 
as to their verdict,—I'eoplo v. 

9 N.W.2d 905, 306 Mich. 8. 

22. S.D.—State v. Plrkey, XS8 N.W. 

1042, 22 S.!). 660, 18 Ann.Oas. 192. 
Wyo,—State v. Le Masters, 264 P. 
120, 36 Wyo. 241. 

23* Mo.—State V. Herrington, 127 S. 
W.2d 468—State V. Park, 16 aW. 
2d 30. 322 Mo. 69, 

24. Fla.—‘Forrest v. State, 191 So. 
829, 140 Fla. 374—State ex reL 
MaihoSt V. McLeod. 184 So. 385, 
135 Fla. 109. 

Miss.—Crowell v. State, 15 So.2d 508, 
195 Miss. 427. 

Neb.—Cornell v. SUte, 294 N.W. 851, 
138 Neb. 708, opinion amended on 
other grounds 299 N.W. 231, 139 
Neb. 878, 

j 

Statute uadev which prosecuted 
Where defendant was prosecuted 
under statute punishing receiving 
stolen goods as a felony in esrtsln 
circumstances, impositleu of sen- 
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be imposed than that prescribed thereby.25 Under 
some of the statutes, the sentence and punishment 
are a matter for the discretion of the court with¬ 
in prescribed limits.^® 

In accordance with general rules of statutory 
construction, as discussed in the CJ.S. title Stat¬ 
utes § 368, also 59 C.J. p 1051 note 55-p 1053 note 
62, in determining the sentence and punishment 
to be imposed on accused on his conviction for 
receiving stolen goods where there are appar¬ 
ently conflicting statutes governing the question, 
the statutes should be construed together, if possi¬ 
ble, to avoid an inconsistency or repugnancy 
where, however, the inconsistency in the statutes 
is unreconcilable the latest pronouncement of the 
legislature will govern the sentence and p-unish- 
ment to be imposed.28 

b. As Affected by Yalne 

Under some of the statutes the offense of receiving 
stolen goods is punishable as a felony or tnlsdemeanor 
dependent on the value of the property involved. 

Under some statutes, the offense of receiving 
stolen goods is a felony and punishable as such 
without regard to the value of the property.29 Un¬ 
der other statutes, the offense is punishable as a 
felony or misdemeanor according as the value of 


the property equals or is less than the amount des¬ 
ignated by statute.*? This value is to be fixed 
with respect to the place where the property was 
received by accused.*^ If part of the property is 
sold by one receiving it innocently before learning 
of the theft, the grade of the offense and the pun¬ 
ishment are determined by the value only of that 
which he had in his possession when he learned it 
was stolen.** 

Where the receiving of numerous articles charged 
to be. received was in separate and distinct trans¬ 
actions, and not in pursuance of a conspiracy be¬ 
tween the thief and the receiver, the value cannot 
be combined to increase the punishment.** How¬ 
ever, where the properly was received at several 
times in pursuance of a conspiracy as to the par¬ 
ticular property the values of the receptions may 
be aggregated in fixing the grade of the Dffense.*^ 
Where several articles of stolen property are re¬ 
ceived from the thieves at the same time and as 
part of the same transaction, the punishment is 
to 'be determined by the aggregate value of the 
articles.** 

c. After Restitution to Owner 

■ A lesser degree of punishment Is provided for by 
some statutes on a first conviction for receiving stolen 


tence under ajnother statute punish¬ 
ing other cases of receiving stolen 
goods as a gross misdemeanor was 
err^r.—State v. Pansey, 128 P.2d 464, 
61 Nev. 333, rehearing denied 130 P. 
2d 264, 61 Nev. 848. 

Flaice of oonfluement 

(1) Under statute prescribing sim¬ 
ple “imprisonment,'' or fine, or both 
as penalty for receiving stolen goods, 
legal place of conflnement is county 
jall and not state penitentiary.— 
Commonwealth ex rel. Holly v. Ashe, 
74 A.2d 182, 166 Pa.Super. 699, re¬ 
versed on other grounds 82 A.2d 244, 
368 Pa. 211—Commonwealth ex rel. 
Corkle v. Smith, 48 A.2d 915, 168 Pa 
Super. 98. 

<2) Under such a statute the im¬ 
position of a sentence to the state 
penitentiary for such offense is er¬ 
roneous.—Commonwealth ex rel. Hol¬ 
ly V. Ashe, 74 A.2d 182, 166 Pa.Super. 
699, reversed on other groimds 82 A. 
2d 244, 368 Pa. 211. 

Sentences held proper 
N.C.—State v. Hounce, 36 S.SJ.2d 918, 
226 N.C. 159—State v. Reddick, 23 
S.B.2d 969, 2^2 N.C. 620. 

25. Ala.—Gandy v. State, 46 l^o.2d 
247, 85 Alti^Api^. 299. 

Miss.—Crowell V*. State, 15 So.2d 608, 
195 Miss. 427. I 

Neb.—Cornell v. State, 294 N.W. 851,' 
138 Neb. 708, opinion amended on 
oth^r grounds 299 N.W. 231, 139 
Neb. 878, 


Nev.—State v. Pansey, 128 P.2d 464, 
61 Nev. 333, rehearing denied 130 
P,2d 264, 61 Nev, 348. 

Codviotion on several counts 
Single sentence to state prison for 
a certain number of years, for know¬ 
ingly receiving stolen papers and 
bank book, charged in separate 
counts, was held proper, where the 
sentence did not exceed the maxi¬ 
mum sentences permissible, if separ 
rate sentence was imposed on each 
counh—^Harding v. Commonwealth, 
186 N.E. 556, 283 Mass. 369. 

26. Arlz.—Chee v, State, 176 P.2d 
366, 65 Ariz. 147. 

N.C.—State v, Mounce, 86 S.B.2d 918, 
226 N.C. 159. 

27. Nev.—State v. Pansey, 128 P,2d 
464, 61 Nev. 333, rehearing denied 
130 P.2d 264, 61 Nev. 348. 

XatWLt of legislature 
The statute punishing receiving 
stolen goods of more than a certain 
value with knowledge that they were 
stolen as a felony and the statute 
punishing the .receiving of stolen 
goods without regard to value or 
khowledge as a gross misdemeanor 
when cpnstrued together indicate 'a 
legislative Intent to punish reoeiv- 
ihg stolen goods as a felony if the, 
value of the property exceeds the 
amount designated by statute and 
knowledge that the goods had been 
stolen is alleged and proved, and< as 
a gross misdemeanor ,where such 
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knowledge is not relied on,—State v. 
Pansey, supra. 

28. Miss.—Crowell v. State, 15 So. 
2d 508, 195 Miss. 427. 

29. Ky.—Commonwealth v. Johnson, 
205 S.W. 689, 131 Ky. 643. 

53 C.J. p 545 note 25. 

50. Mo.—State v. Park, 16 S.W.2d 
30, 322 Mo. 69. 

53 C.J. p 546 note 26. 

Pnnishanent same as ioT laxoexfy 
Ala.-*-Milam v/State, 198 So. 863, 240 
Ala. 314—Bryan v. State, 21 So.2d 
677, 82 Ala.App. 80—Wiggins v. 
iState, 12 So.2d 766, 31 Ala.App. 60, 
certiorari denied 12 So.2d 758, 244 
Ala 246—Wasden v. State, 198 So. 
260, 29 AlaApp. 418, certiorari de¬ 
nied 196 So. 261, 240 Ala 186. 

Miss.—Crowell v. State, 16 So.2d 508, 
.195 Mlss.t427. 

63 C.J. p 545 note 26 [a]. 

51. Iowa—State v. Peinberg, 124 N. 
W. 208, 145 Iowa 829. 

32. Tex.—^Lockhead v. State, 218 S. 
W. 663, 85 Tex.Cr. 459. 

33. Ind.—Caldwell v. State, 137 N. 
B, 179, 193 Ind. 237. 

‘Ky.—Corpus Jnris quoted in Ball v. 
ICoxnmonwealth, 128 S.W.2d 176, 
178, 'l79, j278 Ky. 62. 

34. Ind.—^Peters v. State, 132 N.B. 
256^ 191 Ind. 130. 

58 C.J. p 545 ndte 30. 

35. i Mo.**^Sta«6 v*. PbwerS, 164 "SfW. 
466, 256 Mo-* 263. 
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goods where the act of stealing was a simple larceny and 
the person convicted makes satisfaction to the owner 
of the full value of the property. 

Some statutes provide for the imposition of a 
lesser degree of punishment than imprisonment in 
the penitentiary on a first conviction of any per¬ 
son for receiving stolen property where the act of 
stealing the property was a simple larceny or not a 
felony and where the person convicted makes sat¬ 
isfaction to the owner of the full value of the prop- 
erty.3® The purpose of the statute may not be 
defeated by the refusal of the owner to accept prop¬ 
er satisfaction; payment in such a case may be 
made into court.^^ In order to avoid imprison¬ 
ment in the penitentiary, one convicted must make 
a showing to the court of the requisite facts be¬ 


fore sentence;^® and where there is no such show¬ 
ing or request for opportunity to make it, the court 
may pass sentence; after sentence a motion comes 
too late.3® The motion may be made by the per¬ 
son convicted individually or by anyone in his be¬ 
half, but it must be made for the purpose men¬ 
tioned in the statute.^® The mere recovery of 
stolen property does not constitute satisfaction 
nor docs the restoration of the property after keep¬ 
ing it several months constitute satisfaction with¬ 
in the meaning of the statute.**^ If the lesser pun¬ 
ishment is imposed the judgment should recite the 
fact that the stolen property had been restored or 
that the injured person had been satisfied to the 
full value of the property.^s 


REGENT. Fresh; lately come; modem; new; not 
already known, familiar, worn out, trite, etc.; not 
of remote date, antiquated style, or the like; novel; 
of late origin, existence, or occurrence.! The temi 
is relative,^ and a time which might be considered 
recent under one state of facts would not be so un¬ 


der another and different state of facts.^ 

Recent possession of the fruits of crime. It has 
been said that possession of the fruits of crime, 
recently after its commission, justifies the inference 
that the possession is guilty possession,^ and this 


36. Fla.—State ex rel. Maihoit v. 
McLeod, 184 So. 885, 135 (Fla. 109— 
Hamilton v. State. 176 So. 89. 129 
Fla. 219, 112 A.L.R. 1013. 

Mass.—^Hsurdlngr v. Commonwealth, 
186 K.B. 556, 283 Mass. 3C9. 
Mich.—People v. Korn, 185 N.W. 817, 
217 Mich. 170. 

63 G.J. p 646 note 33. 

In prosecution for larceny see Lar¬ 
ceny S 159. 

Talne as affeotia8r larceny 
Where the statute definlngr larceny 
subdivides the ofltense into simple 
and compound larceny dependent on 
the circumstances accomponyinjjr the 
offense, without regard to the value 
of the property, the statute under 
consideration is applicable without 
regard to the value of the property 
Involved,—People v. Kom, 185 N.W. 
817, 217 Mich. 170. 

Bffeet on nature of offense and juris, 
diotlott of court 

The gravity of the offense of re¬ 
ceiving stolen goods Is fixed at the 
time of its commission, and the vol¬ 
untary act of accused, before trial, 
in making restoration to person 
whose property was stolen has no 
influence on nature of crime or juris¬ 
diction of court, but only serves to 
diminish character of punishment if 
accused is eventually convicted.— 
Tidwell V. Circuit Court of De (Soto 
County. 9 So.2d 630. 151 Ela. 833. 

37. Mich.—People v, Kom, 185 N. 
W. 817, 217 Mich. 170. 

S5ejeotio& of partial satisfaction 
A writ of error was held not to 


lie to correct sentence to state's 
prison on plea of guilty of receiving 
stolen property on ground of mistake 
or error of law in pronouncing sen¬ 
tence after trial judge was Informc^d 
of refusal by owner of such property I 
to accept check of attorney for plain¬ 
tiff in error for value thereof, where 
the owner considered the offer of the 
check to be but partial satisfaction. 
—^Nissenbaum v. State, 197 A. 915. 
135 Me. 393. 

38. Mass.—^Harding v. Common¬ 
wealth, 186 N.R 556. 283 Mass. 
369. 

53 C.J. p 545 note 34—16 C.J. p 1298 
note 80, 

Beason for rula 

Facts that conviction was ac¬ 
cused's first, and that act was sim¬ 
ple larceny, and that he made resti¬ 
tution, are not integral part of crime 
of knowingly receiving stolen goods, 
but constitute something In mitiga¬ 
tion of sentence which accused may 
show.—Harding v* Commonwealth, 
186 N.B. 556. 283 Mass. 369. 

39. Mich.—People v. Pizsimenti, 190 
N.W. 232, 220 Mich. 487. 

Partial Showing 

It is proper for the court to pass 
sentence notwithstanding it was ac¬ 
cused's first offense where there was 
do showing that restitution had been 
made.—People v. Ptozimenti. supra. 

40. Mich.—People v. Hubbard. 49 N. 
W. 265, 86 Mich. 440. 

53 aJ. P 546 note 86. 

41- Mich.—^People v. Pizzimenti. 190 
N.W. 282. 220 Mich. 487. 
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Stolen automobile 

Mich.—^People v. Pizzimenti, supra. 

42. Mich.—^People v. Pizzimenti. su¬ 
pra. 

Beason for mis 

A Stolen automobile which had 
been kept from its owner for several 
months necessarily lo.s6s some of its 
value, and, hence, although the car 
is restored to the owner, it is not a 
satisfaction "to the full value of the 
property stolen, and not restored'" 
within the meaning of the statute.— 
People V. Pizzimenti, supra. 

43. Fla.—^Rodriguez v. State, 125 Sot 
363. 98 Fla. 1231. 

1. TJ.S.—Chambliss v. V, a, Okl.. 
218 F. 154, 168, 132 CCA. 112. 

Within scope of term 

"Kxpresslons held os coming with¬ 
in the scope of the relative word 're¬ 
cent' ore 'at the earliest practical 
moment.* 'as soon as possible,' 
‘promptly,* 'immediately.* "-People- 
V. lirown, 163 P.2d 86, 87. 71 Cal.App. 
2d 669. 

2. CaJ.—^People v. Brown, supra, 
Wls.—Jenkins v. State, 21 N.W. 282, 

238, 62 iWis. 49. 

3. Wia—Jenkins v. State, supra. 
Similarly expressed 

"What may be regarded as recent 
in one case may not be so regarded 
In another."—State v. JeoJdns, Mo., 
213 S.W. 796, 799. 

4. U.a—Wilson V. tJ. a, Ark., 1« 
act. 895 , 898 , 162 U.S. 618. 40 L. 
Bd. 1090. 
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rule is applied in connection with specific crimes in 
various places throughout this work as in the C.J.S. 
titles Burglaiy § 59e, Larceny §§ 126, 141, Receiv¬ 
ing Stolen Goods § 17, and Robbery § 46, also 64 
C. J. p 1062 notes 70-77. The word "recent,” as used 
in this connection, is merely relative,^ incapable of 
exact or precise definition,® and varies within a 
certain range with the conditions of each particular 
case,*^ and to some extent depends on the character 
of the property.® It is usually for the jury to deter¬ 
mine in any particuar case whether the possession is 
or is not recent.® 

recently, a relative term,i® which expresses 
a condition and a fact,^^ and has reference to a 
transaction in the immediate past.^® The term has 
been defined as meaning freshly, newly, not long 
since; latelywithin a short time.^^ 

RECEPTACLE. That which serves or is used for 
receiving and containing something; a repository.^® 

RECEPTATOR. A receiver of stolen goods.!® 

RECEPTIONIST. An office employee, usually a wo¬ 
man, who greets callers.!'? 

RECEPTUS. In the civil law, the name sometimes 
given to an arbitrator, because he had been received 
or chosen to settle the diffierences between the par¬ 
ties.!® 

RECESS. 

In a spatial sense, ^^ecess” means a place or space 
made by a depression or indentation in any other¬ 
wise continuous line, especially a place hollowed out 
or left depressed in the thickness of a wall;!® and in 
this sense the word may signify merely a niche, al¬ 
cove, or the like.®® 


In the sense of time, ^frecess^^ means a time of 
abstention from labor or other occupation.®! The 
word is employed in this sense in connection with 
deliberative and legislative bodies,®® and means an 
intermission taken by such a body from time to time 
during a day;®® a temporary dismissal and not an 
adjournment sine die;®^ a temporary suspension of 
business or the postponement thereof until some 
future date;®® and the term is construed to mean 
only the intermission between sittings of the same 
body at its regular or adjourned session, and not the 
interval between the final adjournment of one body 
and the convening of another at the next regular 
session.®® Thus, an adjournment for several days is 
called a "recess” to distinguish it from a final ad- 
joumment.®^ The word "recess” is not necessarily 
the equivalent of "adjournment” see 2 C.J.S. p 48 
note 37, and, in parliamentary use, the terms have 
been distinguished as stated in Parliamentary Law 
§ 4. The power of committees of state legislatures 
to act as such during a recess of the legislature is 
treated in the O.J.S. title States § 42, also 59 C.J. 
p 95 note 50. The effect of a recess by the legisla¬ 
ture upon the right of the executive to approve or 
veto a bill and return it to the legislature is treated 
in the C.J.S. title Statutes § 50, also 59 C.J. p 580 
note 75-p 581 note 88. 

Employed with reference to courts generally, the 
word "recess” is defined and discussed in Courts §§ 
152 c (1), 163. The right of a clerk of a proper 
court to appoint an administrator of a decedent’s 
estate during a recess of the court is discussed in 
Executors and Administrators § 14 

RECESSUS MARIS. In old English law, reliction 
or retreat of the sea.®® 


5. N.T.—People v. BVledman, 134 N. 

T.S. 153, 166, 149 App.Dlv. 878. 

63 C.Jr. p 546 note 9. 

6- U.S.—Chambliss v. lU. S., Okl., 
218 F. 154. 158, 132 C.C.A. 112. 

53 CJ. p 646 note 10. 

7. U.S.—Chambliss v. tJ. S., supra, 

53 C.jr. p 546 note 11. 

8. Mo.—State V. Jenkins, 213 S.W. 
796, 799. 

N.T.—^People v. Friedman, 134 N.T. 

S. 163, 166, 149 App.r>iv. 873. 

9- Wyo.—Kinney v. State, 256 P. 

1040, 1041, 36 Wyo. 466. 

53 C.J. p 646 note 14. 

10. Or.—State v. Clark, 196 P. 860, 
872, 99 Or, 629. 

53 C.J. p 546 note 16. 

11- Or.—State v. Clark, supra. 

12- Ga—Hawkins v. State, 86 S.EI. 
735, 17 GaApp. 316. 

53 C.J. p 546 note 21. 


13. TJ.S.—Chambliss v. U. S., Okl., 
218 F. 154, 168, 132 C.C.A 112. 

14. Fngr.—^Harris v. Lucas, [1919] 2 
K,B. 291, 297. 

Phrases as to which more recent 
adjudications have not been found 
see 53 C.J. p 546 notes 23-25. 

15. tr.S.—^In re Bastman Kodak Co., 
Oust & Pat.App., 80 F.2d 270, 271. 

16. Trayner Leg.Max. 

17. Ala.—^New Tork Life Ins. Co. 
y. Jones, 17 So.2d 879, 882, 31 Ala. 
App. 417. 

Etometlines referred to as an **of- 
ftce receptionist”—New York Life 
Ina Co. V. Jones, supra. 

la Bla.ck L. D. 

19. New Standard D. 

80. ur.S,—^Proudflt Loose Leaf Co. v. 
Kalamazoo Loose Leaf Binder Co., 

61 


Mich., 230 F. 120, 181, 144 C.C.A. 
418. 

21. New (Standard D. 

82. U.S.—^Intermela v. Perkins, 
Wash., 206 F. 608, 611, 128 G.C.A 
619. 

Ark.—^Tipton v. Parker, 74 S.W. 298, 
71 Ark. 198. 

2a U.S.—^Intermela v. Perkins, 
Wash., 205 F. 603, 611, 123 C.C.A. 
619. 

24. Ark.—Tipton v. Parker, 74 S. 
W. 298, 71 Ark. 193. 

25. Iowa.—^Beatle v. Roberts, 187 N. 
W. 1006, 1008, 166 Iowa 676. 

2a Ark.—Tipton v. Parker, 74 S. 
W. 298, 71 Ark. 193. 

27. Puerto Rico.—Quebradillas v. 
Executive Secretary, 27 Puerto 
Rico 188, 167. 

2a Black L.I>. 
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BBOBTOUTR. In old English law, a receiver or 
harborer of a felon; an accessary after the faot.^® 

BECHATE. In Law-French, ransom.80 

BECHT. A German word meaning right; justice; 
equity; the whole body of law; unwritten law; law; 
also a right.^1 

BBOIDIVXST. An incorrigible criminal; an habit¬ 
ual criminal;32 an habitual delinquent.33 

BEOIPIENT. One that receives.34 

BEGIPBOCAli. The word ‘'reciprocal is m com¬ 
mon use and has a well-understood signification.35 
It is defined as meaning mutual; mutually existing; 
shared, felt, shown, or the like by both sides; 
joint.36 

BECIPROOITY. Mutuality an interchange of 
favors between persons or nations.38 It has been 
distinguished from "retaliation.”29 

BECITAIi. The setting down or report of some¬ 
thing done before;more specifically, the nanutivc 


of the previous agreements or matters of fact on 
which the transaction is founded the making 
mention in a deed or writing of something which has 
been made or done before.^ 2 It has been held to 
be synonymous with "description^^ see 26 C.J.S. p 
1235 note 20. 

BECITE. To state in a written instrument facts 
connected with its inception, or reasons for its be¬ 
ing made;^3 also, to quote or set forth the words or 
the contents of some other instrument or document, 
as "reciting a statute.”^^ The term may be used as 
meaning only to state the substance of, not to copy 
or repeat verbatim.45 

BECK To have a care; to take heed; to rnind^® 

BECEliESS; RECKLESSLY; RECKLESSNESS. 
While the word "reckless” is an adjective,^^ and 
"recklessly” is an adverb,^3 and "recklessness” is 
a noun,'^^ statements made concerning the meaning 
of one of the terms are generally equally applicable 
to the others.3^^ The words are in common usc,®^ 
and have a wide range of meaning52 which may vary 
in color and content according to the circumstances 


29. Burrill L.D. 

30. Burrill L,D. 

31. Black L..P. 

See Jus 50 CXS. p 1094 note 83, 

32. Ill.—^People V. Rave, 3 N.E.2d 
972, 076, 364 III. 72. 

33. Philippine.—^People v. Ortezuola, 
61 Philippine 857, 868. 

34. Webster New IntD. 

Income tax as tax on recipient of 
income see the C.J.S. title Taxation 
§ 1089, also 61 C.J. p 1560 note 34. 
“Relief recipient" distiriHrulshed from 
"employee" see 30 C,J.S. p 231 note 
30. 

35. U.S.—Martin v. U. S.. C,C.A. 
Colo., 100 F.2d 490, 494. 

36. Webster New Int.D, 

Phraees 

(1> "Reciprocal demands" see 26 
C.J.S. p 702 note 41. 

(2) "Reciprocal negative ease¬ 
ment" see Easements 6 3 d. 

<3) "Reciprocal or interinsurance 
exchange" see Insurance 9 1410 b. 

(4) "Reciprocal statute" see the 
C.J.S. title Statutes 9 2r also 63 C.J. 
p 648 notes 64, 65. 

<6) "Reciprocal wills" see the C.J. 
S. title Wills 5 1364, also 69 O.J. 
p 1297 notes 93-96. 

37. Black L.D. 

38. III.—Metropolitan Life Ins. Co. 
V. Boys, 129 N.B. 724, 726, 296 Ill. 
166. 

Ohio.—^tate v. Insurance Co., 31 N. 
B. 668, 660, 49 Ohio St. 440, 34 Am. 
S.B. 578, 16 L.BA. 611. i 


1 39. Ill.—Metropolitan Life Ins. Co. 
V Boys, 129 N.E. 724, 726, 206 111. 
166. 

> 63 C J. p 648 note 68 [a]. 

40. N.Y.—Corpus Juris cited iu In 
re Cronin’s Will, 257 N.T.S. 496, 
510, 143 Misc. 659. 

53 C.J. p 648 note 70. 

41. Kan,—^Havel v, Decatur County 
Abstract Co., 91 P. 790, 792, 76 
Kan. 336. 

63 C,J. p 648 note 71. 

Similarly deflued 

(1) "A narrative of the facts on 
which the instrument is based, or 
an explanation of tho motive for the 
operative part thereof."—Bristol 
Mfg. Co. V. Palmer, 74 A. 76, 77, 82 
Vt 488. 

<2) The narrative of matters of 
fact on which the transaction is 
founded.—Corpus juris dted in In re 
Cronin’s Will, 267 N.Y.S. 496, 610, 143 
Misc. 559. 

43, S.C.—Frost V. Brown, 2 S.C.L. 
133, 141. 

43. Black L.D. 

44. W.Va—^Hart v. Baltimore, etc., 
R. Co., 6 W.Va. 336, 848. 

45. Kan.—Ogden v. Walters, 12 Kan. 
282, 290. 

53 C.J. p 548 note 76. 

46. Tex.—Liancaster v. Carter, Com. 
App., 255 S.W. 392, 394. 

47. A descriptive adjective, and not 
an epithet—Stout v. Oallemore, 26 
P.2d 673, 679, 188 ICan. 886—State 

62 


V. Custer, 282 P. 1071, 1078, 129 
Kan. 381. 

Not a rhetorical or vituperative ex¬ 
pression 

Mass.—Commonwealth v. Wolansky, 
65 N.E.2d 902, 910, 316 Mass. 383. 
Descriptive term 

Kan.—^Blosser v. Wagner, 69 P.2d 
37, 39, 144 Kan. 318—Stout v. Gal- 
lemore, 26 P.2d 678, 338 Kan. 386. 

48. An epithetioal adverb 

S.D.—State v. Pickus, 267 N.W. 284, 
293, 63 S.D. 209. 

49. Pairly understandable noun 
Kan,—State v. Custer, 282 P. 1071, 

1078, 129 Kan. 381. 

50. Comment on noun applicable to 
adverb 

"The Kan.sas City Court of Appeals 
in the case of I’lummer v, Kansas 
City, 48 Mo.App. 482, 484, makes com¬ 
ments on the noun 're(*klcssness* 
which ore equally applicable here to 
the adverb ’recklea.-ily.’ "—State v. 
Nevils, 61 S.W.2d 47, 49, 380 Nev. 
831. 

51- Iowa.—Siessegor v. Puth, 239 N. 

W. 46, 62, 213 Iowa 164. 

Minn.—Brandsoy v. Bromeland, 225 
N.W. 162, 163, 177 Minn. 298. 

52. U.S.—In re Wegner, ac.A.Ill., 
88 F.2d 899, 902. 

Kan.—Corpus Juris quoted in Stout 
V, Gallemore, 28 P.2d 678, 577, 188 
Kan. 385. 

La.—Corpus Juris dted in State v. 
Vinzant, 9 So.2d 917, 922, 200 Xa. 
301. 

S3 O.J. p 549 note 81, p 552 note 85. 
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and the time in which they are nsed.^S Many pages 
have been written in the decisions discussing and 
undertaking to define these terms, 64 and they have 
been defined by the courts many times, and the 
definitions do not always agree, 66 and it has been said 
that the definitions do not convey any clearer or 
more definite meaning than the words themselves,6 6 
and no amount of explanation can add much to the 
meaning to be implied from the use of the words, for 
the difficulty comes in the application of the terms 
to the particular factual situation in any case.67 


The terms have been given at l€^t three separate 
and distinct meanmgs.6S Some authorities hold 
that the terms mean no more than ^^negligent,^' while 
others hold that they mean ‘ Vantonness or bordering 
on willful,” and there is also a meaning between 
these two extremes.69 

In their milder sensed® the terms may imply mere 
inattention to duty;®^ thoughtlessness indiffer¬ 
ence; 66 heedlessness;64 carelessness;65 and nothing 

more than mere®^ negligence.®'^ In this sense the 


53. Kan.—(Torpus Otuis ‘ quoted lu 
Stout V. Gallemore, 2i5 P.2d 673. 
677. 138 Kan. 386. 

63 C.J. P 649 note 82. 

SlmUarly stated 

(1) The word “reckless** conveys a 
different meaning’ when used In con¬ 
nection with some kinds of transac¬ 
tions as distinguished from others, 
and the connection and circumstance 
under which it is used must give 
color and substance to its meaning.— 
Hughes V. Hudelson, 169 F.2d 712, 
716, 67 Idaho 10. 

(2) Much depends on the subject 
or the particular conduct with re¬ 
spect to which the term “reckless¬ 
ness** is used.—Jensen v. Denver, 
etc., R. Co., 138 P. 1186. 1189, 44 
Utah 100-—53 C.J. p 662 note 86. 

54. Iowa—^Hebert v. Allen, 41 N.W. 
2d 240. 242. 

S.D.—State v. Pickus, 267 N.W. 284, 
293, 63 S.D. 209. 

^‘There are many decisions from 
courts of last resort drawing fine 
distinction as to what constitutes 
recklessness, and these are to be 
found in notes to the text as set out 
in 63 Corpus Juris, p 652 et seq.**— 
Hill V. State, 169 6o. 21, 22, 27 AJa 
App. 202. 

55. Neb.—^Farmers* Grain & Supply 
Co. V. Blanchard, 178 N.W. 267, 268, 
104 Neb. 637. 

56. Iowa—rSiesseger v. Puth, 239 
N.W. 46, 62, 213 Iowa 16’4. 

Minn.—^Brandsoy v. Bromeland, ^25 
N.W. 162, 163, 177 Minn. 298. 

57. Iowa—^Mescber v..* Brogan, 272 
N.W. 645, 647, 223 Iowa 673. 

58. S.D.—State v. Pickus, 125? N.W. 
284, 293, 63 S.D. 209. 

59. Iowa—Siesseger v. Puth, 248 
N.W. 862, 866, 216 Iowa 916—Sles- 

‘ seger v. Puth, 239 N.W. 46, 49, 64, 
213 Iowa 164. 

Similarly ttspressed 
(1) “First, it has been held by 
some cases to connote an element 
of willfittlnesd—of deliberate, afflrma-' 
tive intent. Seqpnd, it has ‘ been held 
by other cases not to Imply willful¬ 
ness or intention at all, but to be 
descriptive of a type or quajjtum or 
degree of negligence. Negligence, of 
course, is a failipe to coihply with 


an objective standard—^the failure to 
exercise such degree of care as would 
be exercised under the circumstances 
by a reasonably prudent man. Ac¬ 
cording to these decisions. If an in¬ 
dividual departs, not just a little 
way, hut a very great way, from this 
arbitrary standard, his course of con¬ 
duct, while continuing to be negli¬ 
gent only, deserves a little more dis¬ 
favor which will be evidenced by ap¬ 
plying thereto an epithetical adverb 
‘recklessly.* Third, in still other 
cases when It Is said that a man acts 
‘recklessly,' it is Intended to denote 
that his state of mind is In some 
vague and scarcely definable inter¬ 
mediate 2 one between negligence and 
affirmative intention. It was that 
meaning which this court endeavored 
to affix to the word in Carlson v. 
Johnke, 234 N.W. 25, 67 S.D. 644, 72 
AKR. 1362, and which we were sub¬ 
sequently compelled to abandon 
CWittstruck V. Lee, 252 N.W. 874, 62 
S.D. 290, 92 AL.R. 13613, because the 
attempted distinction proved un¬ 
workable and confusing.**—State v. 
Pickus, 267 N.W. 284, 293, 63 S.D. 
209. 

(2) “It is argued that the word 
‘reckless* used in the instruction 
means no more than simple negli¬ 
gence, and many of the -courts of the 
country have so held as may be seen’ 
by reference to 68 C.J. pp 649-661. 
Other courts have held that the word 
imports a heedless indifference to 
consequences, and our own court in 
Chicago, St. L. & N. O. Railroad Co. 
V. Scurr, 69 Miss. 466, 464, 42 Am. 
Rep. 373, said that ‘gross negligence 
is s 3 ^nonymous with recklessness,* 
which means, of course, that reck-i 
lessness is synonymous with gross 
negligence.**—Tri-State Transit Co. v. 
Gay» 172 So. 742, 179 Miss. 76. 

(3) “The use of the word ‘reckless* 

may imply nothing more than. neg¬ 
ligence, or it may be a descriptive 
term Implying wantonness.**—^Blos^- 
ser V. Wagner, 69 P.2d 37, ,39, 144 
Kan.. 31r8—Stout v. Qallemore, 26 P. 
2^ 673, 138 Kan. 386« , 

60. U.S.—In re Wegner, C.CA;IU.,‘ 

88 F.2d 899, 902. 

Ala—^Kansas City, M. 3^ B. R.^Co. v. 

Crocker, 11 So. 26^, *^69,^ 96 Ala., 


Minn.—^Brandsoy v. Bromeland, 225 
N.W. 162, 163, 177 Minn. 298. 

N.C.—Short V. Kaltman, 134 S.D. 425, 
426, 192 N.C. 164. 

61. U.S.—^In re Wegner, C.C.AI11., 
88 F.2d 899, 902. 

Kan.—Corpus Juris quoted in Stout 
V. Gallemore, 26 P.2d 673, 677, 138 
K a n . 386* 

La—Corpus Juris cited in State v. 
Vinzant, 9 So.2d 917, 922, 200 La 
301. 

63 C.J. p 549 note 93. 

62. U.S.—In re Wegner, C.C.AI11., 
88 F.2d 899, 902. 

Kan.—Corpus Juris quoted in Stout 
V. Gallemore, 26 P.2d 673. 677, 188 
Kan. 386. 

La—Corpus Juris cited in State v. 
Vinzant, 7 So.2d 917, 922, 200 La 
301. 

C.J. p 649 note 95. 

63. U.S,—re Wegner, C.C.AI11., 
88 tF.2d 899, 902. 

Kan.—Corpus Juris quoted in Stout 
V. Gallemore. 26 P.2d 673, 677, 138 
386. 

La—Corpus Juris cited in State v. 
Vinzant, 9 So.2d 917, 922, 200>jL>a 
301. 

68 O.J, p 649 dote 92, 

64. Kan.—Corpus juris quoted in 
Stout V. Gallemore, 26 P.2d 673, 
577, 138 Kan. 885. 

La—Corpu Juris dted In State v. 
Vinzant, 9 So.2d 917, 922, 200 La. 
301 . 

68 CJ. p 649 note 91. 

65. U.S.—^In re Wegner, C.C.AI11., 88 
F.2d 899, 902. 

Kan.-r^orpu8 Juris quoted in Stout 
V. Gallemore, 26 P.2d 673, 677. 138 
Kan. 385i 

La—Corpus juris pited in State v. 
Vinzant, 9 So.2d 917, 922, 200 La 
30f. , 

53 QJ. P 649 note 90. 

66. Utah.—Jensen v. Denver, eta^ 
R. Co., 138 P. 1186, 1189^ 44 Utah 
100 . . . 

53 CJ. p 668 note 88. 

67. '- Kan.-^Blosfiler v. Wagner, 69 P. 

3d 37, 39, 144 Kan. 318—Stout v. 
Gallfen^ore, 26. 678, 188 Kan. 

! I . I * / r’' ^ 
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words do not imply or impute willfulness,®* or 
willful,®® but something less than willfulness,'^® or 
negligence,or want of due care.*^® Thus no more 
is necessarily implied by the use of the words "reck¬ 
less," "recklessly," and "recklessness" than such 
mere negligence, thoughtlessness, or inadvertence as 
could not be regarded as the equivalent of inten¬ 
tional wrong.'^* 


When the words are employed in their harsher^^ 
or more extreme*^® senses the authorities are in gen¬ 
eral agreement that they signify something more 
than negligence, for the terms are stronger than 
"negligenee,"^® and imply an extreme form of negli¬ 
gence,'^'^ so-called gross negligence,^* such gross 
negligence as is utterly regardless of consequences.^® 
There are oases which state that the terms do not 


Similarly expressed 

(1) “The word *recklessl 3 ^ . . . 
means no more than ‘negligrently.* *’ 
—^Higrhland Ave. & B. R. Co. v. (Samp¬ 
son. 20 So, 566, 569, 112 Ala. 425— 
63 C.J. p 652 note 76. 

(2) The word “recklessly** charsres 
ordinary negligence.—Good v. Schiltz, 
218 N.W. 727, 728, 195 Wis. 481—68 
C.J. p 552 note 77. 

(3) **Becklessly'* means no more 
than negligently, and charges but 
simple negligence.—Southern R. Co. 
V. Goins, 56 So. 253, 254, 1 Ala.App. 
370—53 C.J. P 662 note 78. 

(4) The word “reckless/* when ap¬ 
plied to negligence, per se has no le¬ 
gal significance other than simple 
negligence, or want of due care.— 
Kirk V. State, Ala.App.. 47 So.2d 283, 
286. 

68. S.D.—State v. Pickus, 257 K.W. 
284, 293, 63 S.D. 209. 

63 C.J. p 649 note 97. 

69. Neb.—^Farmers* Grain, etc., Co. 
V. Blanchard, 178 K.W, 257, 268, 
104 Neb. 637, 

53 C.J. p 649 note 99. 

70. TT.S.—Cleveland, C., C. & St. L. 
R. Co. V. Tartt, Ill., 64 F. 823, 826, 
12 C.C.A 618. 

71. U.S.—In re Wegner, C.C.A.IU., 88 
F.2d 899, 902. 

Kan.—Corpus Juris q,noted in Stout 
V. Gallemore, 26 P.2d 678, 677, 138 
Kan. 385. 

53 C.J. p 549 note 94. 

Simple negligence 

Miss.—Tri-State Transit Co. v. Gay, 
172 So. 742, 179 Miss. 75. 

72. Ala.—Stringer v. Alabama Min¬ 
eral K. Co., 18 So. 75, 80, 99 AlA 
397. 

63 C.J. p 549 note 4. 

73. U.S.—^In re Wegner, C,C.A.I11., 88 
F.2d 899, 902. 

Ala.—^Kansas City, M. & B. R. Co. v. 
Crocker, 11 So. 262, 269, 95 Ala. 
412. 

74. N.C.—Short v. Kaltman, 184 6.B. 
425, 426, 192 N.C. 154. 

75. U.S.—^Russell v. Turner, C.C,A. 
Iowa, 148 F.2d 562, 665——Russell v. 
Turner, D.C.Iowa, 56 F.Supp. 455, 
468. 

Conn.—^Mooney v. Wabrek, 27 A.2d 
631, 633, 129 Conn. 302. 

Ind.—Swallow Coach Lines v. Cos¬ 
grove, 15 N.F.2d 92, 95, 214 Ind. 632. 
Iowa.—Hebert v.. Allen, 41 N.W.2d 
240, 242—Neyens v. Gehl, 15 N.W. 


2d 888, 891, 235 Iowa 116—Skalla v. 
Daeges, 16 N.W.2d 638. 642, 234 
Iowa 1260—^Thuente v. Hart Mo¬ 
tors, 16 N.W.2d 622, 626, 234 Iowa 
1294—^Harvey v. Clark, 6 NW.2d 
144, 145, 232 Iowa 729, 143 AL.R. 
1141—Peter v. Thomas, 2 N.W.2d 
643, 645, 231 Iowa 985—Crowell v. 
Demo, 1 N.W.2d 93, 94. 231 Iowa 
228—^Roberts v. Koons, 296 N.W. 
811, 814, 280 Iowa 92—McCorn- 
ack V. Plckerell, 294 N.W. 746, 747. 
229 Iowa 467—^Fraser v. Brannigan, 
293 N.W. 60, 53, 228 Iowa 672— 
Edwards v. Kirk, 288 N.W. 876, 876, 
227 Iowa 684—^Vance v. Grohe, 274 
N.W. 902. 904. 223 Iowa 1109, 116 
AL.R. 332—^Popham v. Case, 271 
N.W. 226, 229, 223 Iowa 62—Wright 
V. Mahaffa, 270 N.W. 402, 404, 222 
Iowa 872—Wright v. What Cheer 
Clay Products Co., 267 N.W. 92, 96, 
221 Iowa 1292—Hansen v. Dali, 263 
N.W. 630. 632, 220 Iowa 817—Wion 

V. Hayes, 261 N.W. 631, 633, 220 
Iowa 166—^Petersen v. Detwiller, 
256 N.W. 629, 580, 218 Iowa 418— 
White V. Center, 254 N.W. 90, 94, 
96, 218 Iowa 1027—Sanburn v. Rol¬ 
lins Hosiery Mills, 261 N.W. 144, 
146, 217 Iowa 218—^Brown v. Mar¬ 
tin, 248 N.W. 368, 369, 370, 216 Iowa 
1272—Slesseger v. Puth, 248 N.W. 
852, 356, 216 Iowa 916—Shenkle v. 
Mains, 247 N.W. 636, *638, 216 Iowa 
1824—Welch v. Minkel, 246 N.W. 
776, 777, 215 Iowa 848—Phillips v. 
Briggs, 245 N.W. 720, 721, 216 Iowa 
461—^Levinson v. Hagerman, 244 N. 

W, 807, 308, 214 Iowa 1296—Wilde 

V. Griffel, 243 N.W. 159, 160, 214 
Iowa 1177—^Kaplan v. Kaplan, 239 
N.W. 682, 685, 213 Iowa 646—Nees- 
sen V. Armstrong, 239 N.W. 66, 69, 
218 Iowa 378—Siesseger v. Puth, 
289 N.W. 46, 54, 218 lowa 164. 

BAn.—^Kokenge v. Holthaus, 194 P. 

2d 482, 489, 165 Kan. 300. 

Mo.—^Hall V, Wilkerson, App., 84 S. 

W. 2d 1063, 1064. 

Neb.—Bittner v. Corby, 296 N.W. 277, 
278, 138 Neb. 738. 

Ohio.—^McCoy v. Faulkenberg, 4 N.E. 

2d 281, 284, 63 Ohio App. 98. 

Pa.—Commonwe€ath v. Gill, 182 A. 

103, 108, 120 Pa.Super. 22. 

Utah.—Jensen v. Denver & R. Q. R. 

Co., m P. 1185, 1189, 44 Utah 100. 
W.Va.—White v. Hall, 188 S.B. 768, 
770, 118 W.Va. 85. 

Similarly ezpzessed 

(1) Conduct amounting to more 
than negligence. 


Iowa.—^Mescher v. Brogan, 272 N.W. 

645, 649, 223 Iowa 573. 

Neb.—^Barnard v. Heather, 282 N.W. 
534, 537, 135 Neb. 513. 

(2) Recklessness is negligence and 
something more.—White v. Center, 
264 N.W. 90, 218 Iowa 1027. 

(3) More than ordinary negligence. 
—Sheridan v. Fletcher, 68 N.Y.S.2d 
466, 469, 270 App.Dlv. 29—Olefsky v. 
Ludwig, 272 N.T.S. 158, 169, 242 APP. 
Div. 637—People v. Mason, 97 N.T.S. 
2d 462, 465, 466, 198 Misc. 452. 

(4) Where the charge is reckless¬ 
ness, it may be established by the 
proof of negligence, plus other ele¬ 
ments which raise it to the dignity 
of recklessness.—Olson v. Hodges, 19 
N.W.2d 676, 683, 236 Iowa 612—Stan- 
bery v. Johnson, 254 N.W. 301, 306, 
218 Iowa 160. 

(5) “‘Recklessly/ when used con¬ 
junctively with ‘wantonly/ always 
means more than negligence.'*—^Unit¬ 
ed Transp. Co. v. Hass, 166 N.T.S. 
110, 117, 91 Misc. 311. 

76. Iowa.—^Phillips V. Briggs, 246 N. 
W. 720, 721, 216 Iowa 461. 

Slmilaxly expressed 

(1) In popular use and according 
to the decisions, “recklessnes.«i'* is a 
stronger term than mere or ordinary 
negligence.—Stout v. Gallemore, 26 P. 
2d 573, 576, 138 Kan. 385—53 C.J. p 
553 note 95. 

(2) Recklessness Includes negli¬ 
gence, but it is generally regarded 
as a much stronger term.—^Berreskl 
y. Phlla. Electric Co., 62 Pa.Super. 62, 
63. 

77. Ala.—Smith v. Clemmons, 112 
So. 442, 443, 216 Ala. 52. 

78. Mich.—People v, Orr, 220 N.W. 
777, 779, 243 Mich. 300. 

Similarly expressed 
Recklessness means such a disre¬ 
gard of duty as evinces an utter in- 
difCerence to duty or the rights of 
others, which is sometimes termed 
“gross negligence.**—Chicago St W- I. 
R. Co. V. Surowieski, 67 lll.App. 682. 
Savivalo&t of gross negligenoe at 
least 

Ga.—Cain v. State, 190 S.E. 871, 374, 
55 Ga.App. 376. 

79. Ind.—^Lafayette, etc., R. Co. v. 
Adams, 26 Ind. 76, 79. 

63 C.J. p 553 note 99. 
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necessarily mean conduct which transcends or goes 
beyond what is considered gross negligence in those 
states which recognize degrees of negligence;80 but 
it has also been said that the terms mean, something 
even more than gross negligence.8i The terms also 
denote something more than carelessness 982 qj» -vyrant 
of rejLSonable carets or ordinary care,84 and some¬ 
thing more than thoughtlessness, inadvertence, or 
error in judgment.85 They indicate an absence of 


all care,8 6 and imply no Care coupled with a dis¬ 
regard for consequences.87 They denote conscious 
appreciation of the probable extent of danger or 
risk incident to contemplated action,88 but they 
do not necessarily imply illegality, 8 9 although the 
use of the terms generally negatives the inference of 
innocent aceident.80 The terms mean proceeding 
without heed of, or concern for, consequences; 
and thus in order for conduct to come within the 


80. Iowa—^Fraser v. Brannigan, 293 
N.W. 60, 63, 228 Iowa 572—Mescher 
V. Brogan, 272 N.W. 646, 649, 223 
Iowa 673. 

Neb.—Barnard v. Heather, 282 N.W. 
534, 637, 136 Neb. 613. 

81. Conn.—^Mooney v. Wabrek, 27 A. 
2d 631, 633, 129 Conn. 302. 

82. Kan.—Corpus Juris quoted in 
Stout V. Gallemore, 26 P.2d 573, 
577, 138 Kan. 386. 

Pa.—Commonwealth v. Gill, 182 A. 

103, 108, 120 Pa Super. 22. 

63 C.J. P 549 note 6. 

SSore than mere caxelessuess 
Mo.—State v. Nevils, 61 S.W.2d 47, 
49, 330 Mo. 831. 

63 C.J. p 563 note 94. 

Includes -carelessness 

(1) ^Recklessness sometimes in¬ 
cludes carelessness, but it is much 
more than carelessness.”—State v. 
Nevils, 51 S.W.2d 47, 49, 330 Mo. 831 
—^Plummer v. Elansas City, 48 Mo. 
App. 482, 484. 

(2) Recklessness includes careless¬ 
ness, but it is generally regarded as 
a much stronger term.—^Berreski v. 
Phila. Electric Co., 62 Pa.Super. 62, 
63. 

83. Iowa.—^Fraser v. Brannigan, 293 
N.W. 60, 53, 228 Iowa 672—Mesch¬ 
er V. Brogan, 272 N.W. 645, 649, 223 
Iowa 678—^Wright v. Mahafta, 270 
N.W. 402, 404, 222 Iowa 872—Welch 
V. Minkel, 246 N.W. 776, 777, 215 
Iowa 848—^McQuillen v. Meyers, 241 
N.W. 442, 443, 213 Iowa 1366. 

84. Iowa.—^Fraser v. Brannigan, 293 
N.W. 60, 63, 228 Iowa 672—Mesch¬ 
er V. Brogan, 272 N.W. 646, 649, 223 
Iowa 673. 

Neb.—Barnard v. Heather, 282 N.W. 

534, 637, 136 Neb. 613. 

N.T.—Sheridan v. Fletcher, 68 N.T. 
S.2d 466, 469, 270 App.Div. 29— 
People V. Mason, 97 N.T.S.2d 462, 
465, 198 Misc. 462. 

53 C.J. p 663 note 96. 

Similarly expressed 
Recklessness Implies a greater de¬ 
gree or grosser form of negligence 
than want of ordinary care.—State v. 
Nevils, 61 S.W.2d 47, 49, 330 Mo. 831. 
Opposite of want of ordinary care 
**Here it id clear that the Circuit 
Judge cozifounded two separate and 
distinct and, in fact, opposite things 
—recklessness and the'want of ordi¬ 
nary care—and this, we think, was 


error.”—^Proctor v. Southern R. Co., 
39 S.E. 361, 368, 61 S.a 170. 

85. U.S.—^Russell v. Turner, C.C.A. 
Iowa, 148 F.2d 662, 666. 

Iowa—^Neyens v. Gehl, 15 N.W.2d 
888, 891, 236 Iowa 116—Tomasek v. 
Lynch, 10 N.W.2d 8, 7, 233 Iowa 662 
—Harvey v. Clark, 6 N.W.2d 144, 
146, 232 Iowa 729, 143 A.L.R. 1141 
—Welch V. Minkel, 246 N.W. 776, 
777, 216 Iowa 848—McQuillen v. 
Meyers, 241 N.W. 442, 443, 213 Iowa 
1366. 

Similarly expressed 

(1) Regardless of consequences, a 
mere error in judgment amounts to 
no more than negligence, and is not 
recklessness.—^Hansen v. Dali, 263 N. 
W. 630, 632, 220 Iowa 817—Brown v. 
Martin, 248 N.W. 868, 374, 216 Iowa 
1272. 

(2) An error of Judgment or an in¬ 
advertence is not recklessness.—Bow- 
ermaster v. Universal Production Co., 
266 N.W. 603, 606, 221 Iowa 831. 

(3) Recklessness does not mean 
thoughtlessness or error of Judgment. 
—Vance v. Grohe, 274 N.W. 902, 904, 
223 Iowa 1109, 116 A.L.R. 332. 

(4) Recklessness is not to be con¬ 
fused with conduct arising from in¬ 
advertence or error in Judgment.— 
Petersen v. Detwiller, 266 N.W. 529, 
630, 218 Iowa 418. 

86. Iowa.—^Vance v. Grohe, 274 N.W. 
902, 904, 228 Iowa 1109, 116 A.L.R. 
332. 

Similarly expressed 
Recklessness, instead of being 
merely the want of ordinary care, is 
more nearly the want of any care. 
Mo.^tate V. Nevils, 51 S.W.2d 47. 
49, 330 Mo. 831—^Plummer v. Kan¬ 
sas City, 48 Mo.App. 482, 484. 

Pa—^Berrdski v. Philadelphia Electric 
Co., 62 PaSuper. 62, 63. 

87. U.S.—^Russell v. Turner, D.G. 
Iowa 56 F.Supp. 466, 468. 

Ind.—Swallow Coac^ Lines v. Cos¬ 
grove, 16 N.E.2d 92, 96, 214 Ind. 
632. 

Iowa—^Hebert v. Allen, 41 N.W.2d 
240, 242—Olson v. Hodges, 19 N. 
W.2d 676, 683, 236 Iowa 612-^kal- 
la V. Daeges, 16 N.W.2d 638, 642, 
234 Iowa 1260—^Fraser v. Branni¬ 
gan, 293 N.W. 60, 53, 228 Iowa 672 
—^Mescher v, Brogan, 272 N.W. 645, 
647, 223 Iowa 578—^Popham v. Case, 
271 N.W. 226, 229. 228 Iowa 62— 
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Wright V. Mahaffa 270 N.W. 402, 
404, 222 Iowa 872—Wright v. What 
Cheer Clay Products Co., 267 N.W. 
92. 96. 221 Iowa 1292—Wion v. 
Hayes, 261 N.W. 631, 533, 220 Iowa 
166—^Petersen v. Detwiller, 266 N. 
W. 629, 530, 218 Iowa 418—White 

V. Center. 254 N.W. 90, 94. 96, 218 
Iowa 1027—Sanburn v. Rollins Ho¬ 
siery Mills, 261 N.W. 144, 146, 217 
Iowa 218—Brown v. Martin, 248 N. 

W. 368, 369, 370, 216 Iowa 1272— 

Siesseger v. Puth, 248 N.W. 362, 
366, 216 Iowa 916—Shenkle v. 

Mains, 247 N.W. 636, 638, 216 Iowa 
1324—Welch v. Minkel. 246 N.W. 
776, 777, 216 Iowa 848—Phillips v. 
Briggs, 246 N.W. 720, 721, 215 Iowa 
461—^Levinson v. Hagerman, 244 N. 
W. 307, 308, 214 Iowa 1296—Sies¬ 
seger V. Puth, 239 N.W. 46, 64. 213 
Iowa 164. 

Neb.—^Barnard v. Heather, 282 N.W. 

634, 537, 135 Neb. 513. 

Ohio—McCoy v. FauSkenberg, 4 N. 

E.2d 281, 284, 63 Ohio App. 98. 
W.Va—White v. Hall, 188 S.B. 768, 
770, 118 W.Va, 85. 

Similarly expressed 
Recklessness implies no care, and 
no care necessarily includes the ab¬ 
sence of ordinary care.—^Whlte v. 
Center, 254 N.W. 90, 95, 218 Iowa 
1027. 

88. Pa-—^Reilly v. City of Philadel¬ 
phia, 195 A. 897, 900, 328 Pa. 663— 
La Marra v. Adam, 63 A.2d 497, 601, 
164 Pa.Super. 268—Schu v. City of 

, Pittsburgh, 16 A.2d 762, 764,143 Pa. 
Super. 101—^Lloyd v. Noakes, 96 Pa- 
Super. 164, 168. 

89. N.T.—^United Transp. Co. v. 
Hass, 155 N.T.S. 110, 117, 91 Misc. 
311. 

90. R.I.-JState V. Welford, 72 A. 
396, 397, 29 R.I. 450. 

53 C.J. P 652 note 79. 

91. U.S.—^Russell V. Turner, D.C. 
Iowa, 56 F.Supp. 455, 468. 

Iowa.—Hebert v. Allen, 41 N,W.2d 
240, 242—Olson v. Hodges, 19 N.W. 
2d 676, 683, 236 Iowa 612—Fraser 
V. Brannigan, 293 N.W. 50, 63, 228 
Iowa 672—^Paulson v. Hanson, 285 
N.W. 189, 190, 226 ‘ Iowa 868— 
Mescher v. Brogan, 272 N.W. 6^4^, 
647, 223 Iowa 673—Popham v. Case, 
271 N.W. 226, 229, 223 Iowa 62— 
Wright V. Mahaffa. 270 N.W..402, 
404, 222 Iowa 872—Wright'v. What 
Cheer ClaiJr l4*oducts Co., 267 l^.W. 


76 C, J.S.-6 
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scope of these terns it must be such as to manifest 
a heedless disregard for, or indiJSerence to, the 
rights of others,or an indifference to, or heedless 

disregard for, consequences.^^ 

In the most extreme sense, the terms are em-* 
ployed to describe conduct lying between negligent 
harmful conduct and! conduct intentionally harm¬ 
ful,and such conduct, where death results, is pun¬ 


ishable criminally.^ ^ In this sense the terms imply 
willfulness^® and wantonness.^*^ 

The position midway between the two extremes is 
that, while the word "reckless” and its cognate terms 
mean more than negligence, asi stated supra p 64 
note 75, and may include willfulness or wanton¬ 
ness,®® if conduct is more than negligent it may be 
reckless without being willful or wanton,®® or with- 


92, 95, 221 Iowa 1292—^Hansen v. 
Dali, 268 IT.W. 580, 582, 220 Iowa 
817—Petersen v. Detwiller, 265 N. 
W. 529. 680, 218 Iowa 418—White v. 
Center, 254 N.W. 90. 94, 96. 218 
Iowa 1027—^Brown v. Martin, 248 
N.W. 368, 869. 216 Iowa 1272— 
Siessegrer v. Puth, 248 N.W. 362, 
857, 216 Iowa 916—Shenkle v. 

-Mains, 247 N.W. 635, 638, 216 Iowa 
1324—Welch v. Mlnkel, 246 N.W. 
776, 777, 216 Iowa 848—Phillips v. 
Briggs. 245 N.W. 720. 721, 215 Iowa 
461—^Levinson v. Hagerman, 244 N. 
W. 807, 308, 214 Iowa 1296—Wilde 

V. Griffel. 243 N.W. 159, 160, 214 
Iowa 1177—Kaplan v. Kaplan, 
239 N.W. 682, 686, 218 Iowa 646— 
Neessen v. Armstrong, 239 N.W. 66, 
59, 218 Iowa 378—Siesseger v. 
Puth, 239 N.W. 46, 64, 213 Iowa 
164. 

Mo.—Hall V. Wilkerson, APP.» 84 S. 

W. 2d’1068, 1064. 

Neb.—Bittner v. Corby, 296 N.W. 277, 
278, 188 Neh. 738—Barnard v. 

Heather. 282 N.W. 684, 687, 186 
Neb. 513. 

■W.Va—White v. Hall, 188 S.B. 768. 
770, 118 W.Va 86. 

98. U.S.—^Russell V. Turner, C.C.A. 

Iowa, 148 F.2d 562, 565. 

Iowa.—Peter v. Thomas, 2 N.W.2d 
643, 645, 231 Iowa 985—Crowell v. 
Demo, 1 N.W.2d 93, 94, 231 Iowa 
228—^Roberts r. Koons, 296 N.W. 
811, 814, 230 Iowa 92—Paulson v. 
Hanson, 285 N.W. 189, 190, 226 
Iowa 868—Mescher v. Brogan, 272 
N.W. 646, 647. 649, 223 Iowa 678— 
Popham V. Case, 271 N.W. 226, 228, 
223 Iowa 52—^Bansen v. Dali, 268 
N.W. 630, 632, 220 Iowa 817— 
Brown V. Martin, 248 N.W. 868, 369, 
870, 216 Iowa 1272—Siesseger v. 
Puth. 248 N.W. 362, 867, 216 Iowa 
916—Wilde v. GrifCel, 243 N.W. 169, 
160, 214 Iowa 1177—Neessen v. 
Armstrong, 289 N.W. 66, 69, 213 
Iowa 378. 

Kan,—Kokenge v, Holthaus, 194 P.2d 
482, 489, 165 Kan. 300. 

Mo.—Hall 1r. Wilkerson, App., 84 S. 
W.2d 1068. 1064. 

Npb.—Bittner v. Corby, 296 N.W. 277, 
278, 138 Neb. 788. 

Btmqsry eaEpressed 

(1) In order to be reckless, con¬ 
duct mu^ be such as to evince dis¬ 
regard of or indifference to conse- 
auenoes, under clrcunjusitancee involv¬ 
ing !daiiger to, life or safety of others, 


although no harm was intended.— ] 
Stout V. Gallemore, 26 P.2d 678, 679, 
188 Kan. 336—State v. Custer, 282 P. j 
1071, 1078, 129 Kan. 881. 

(2) It must manifest a heedless 
disregard for, or indifference to, the 
conseq.uences or to the rights or safe¬ 
ty of others.—Olson v. Hodges, 19 N. 
W.2d 676, 683, 236 Iowa 612—Neyens 
v. Gehl, 16 N.W.2d 888, 891, 236 Iowa 
116—^Harvey v. Clark, 6 N.W.2d 144, 
146, 282 Iowa 729, 143 A.L.R. 1141. 

(3) It imports a heedless disregard 
of obvious consequences.—^In re Weg¬ 
ner, C.aAIll., 88 F.2d 899, 902—63 
C.J. p 650 note 24 [a]. 

(4) It imports an indifference to or 
heedless disregard for consequences. 
—Crowell V. Demo, 1 N.W.2d 93, 94, 
231 Iowa 228. 

(6) It Imports a heedless indiffer¬ 
ence to consequences.—Tri-State 
Transit Co. v. Gay, 172 So. 742, 179 
Miss. 75. 

(6) There must he conduct mani¬ 
festing a reckless disregard of con¬ 
sequences under circumstances which 
indicate that the acts done or omit¬ 
ted will naturally or probably result 
in injury.—Jensen v. Denver & R. G. 
R. Co., 188 P. 1186, 1189, 44 Utah 100. 
93. U.S.—^Russell v. Turner, C.C.A. 

Iowa, 148 F.2d 662, 665. 

Iowa.—^Peter v. Thomas, 2 NW.2d 
643, 645, 231 Iowa 985—Roberts v. 
Koons, 296 N.W. 811, 814, 280 Iowa 
92. 

94 Kan.—Stout V. Gallemore, 26 P. 
2d 573, 579, 138 Kan. 386. 

95. Elan.—Stout v. Gallemore, supra. 

96. Elan.—Corpus jrarls quoted in 
Stout V. Gallemore, 26 P.2d 673, 577, 
138 E:an. 386. 

Mo.—State v. Nevils. 61 S.W.2d 47, 49, 
380 Mo. 831—Plummer v. Kansas 
City, 48 Mo-App. 482, 484. 

53 C.J. P 649 note 6. 

97. Kan.—^Blosser v. Wagner, 59 P. 
2d 87, 39, 144 Elan. 318—Stout v. 
Gallemore, 26 P.2d 673, 138 

886 . 

^‘Whea applied to charaoterlze an 
act done to another person, it is wan¬ 
tonness.**—State V. Nevils, 61 S.W. 
2d 47, 49, 830 Mo. 881—Plummer v. 
Kansas City, 48 Mo.App. 482, 484. 

98. U.S.—^Russell V. Turner, D.C. 
Iowa, 56 F.Supp. 466, 4$8. 

Iowa.—Hebert v. Xllen, 41 N.Wj2d 
240, 242—Fraser v. Brannigi^ <293 
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N.W. 50, 63, 228 Iowa 672—Mescher 

V. Brogan. 272 N.W. 646, 649, 223 
Iowa 673—^Popham v. Case, 271 N. 

W. 226, 229, 223 Iowa 52—Wright 

V. Mahaffa, 270 N.W. 402, 404, 222 
Iowa 872—Wright v. What Cheer 
Clay Products Co.. 267 N.W. 92, 96. 
221 Iowa 1292—Wion v. Hayes, 261 
N.W. 631, 633.* 220 Iowa 156—Pe¬ 
tersen V. Detwiller, 265 N.W. 629, 
530, 218 Iowa 418—White v. Center, 
264 N.W. 90, 94, 96, 218 Iowa 1027 
—Sanbum v. Rollins Hosiery Mills, 
261 N.W. 144, 146, 217 Iowa 218— 
Brown v. Martin, 248 N.W. 368, 369, 
370, 216 Iowa 1272—Siesseger v. 
Puth, 248 N.W. 352, 366, 216 Iowa 
916—Shenkle v. Mains, 247 N.W. 
636, 688, 216 Iowa 1824—Welch v. 
Mlnkel, 246 N.W. 776, 777, 216 Iowa 
848—Phillips v. Briggs, 245 N.W. 
720, 721, 216 Iowa 461—^Levinson v. 
Hagerman, 244 N.W. 307, 308, 214 
Iowa 1296—Siesseger v. Puth, 239 
N.W. 46, 54, 213 Iowa 164. 

Mo.—^Hall V. Wilkerson, App„ 84 S. 

W. 2d 1063, 1064. 

Neb.—Barnard v. Heather, 282 N.W. 

534, 637, 135 Neb. 613. 

Ohio.—^McCoy v. Faulkenberg, 4 N.E. 

2d 281, 284, 53 Ohio App. 98. 
W.Va.—White v. Hall, 188 S.H. 768, 
770, 118 W.Va. 85. 

99. U.S.—^Russell v. Turner, D.C. 

Iowa, 56 F.Bupp. 456, 458. 

Iowa.—^Hebert v. Allen, 41 N.W.2d 
240, 242—Skalla v. Daeges, 15 N.W. 
2d 638, 642, 234 Iowa 1260—^Fraser 

V. Brannigan, 293 N.W. 60, 63, 228 
Iowa 672—^Mescher v. Brogran, 272 
N.W. 645, 649, 223 Iowa 573—Pop- 
ham V. Case, 271 N.W. 226, 229, 223 
Iowa 62—Wright v. Mahaffa, 270 N. 

W. 402, 404. 222 Iowa 872—Wright 
v. What Cheer Clay Products Co., 
267 N.W. 92, 95, 221 lowa 1202— 
Wion V. Hayes. 261 N.W. 631, 533, 
220 Iowa 166—^Petersen v. Detwil¬ 
ler, 266 N.W. 629. 630, 218 Iowa 418 
—White V. Center, 254 N.W. 90. 94, 
96, 218 Iowa 1027—Sanbum v. Rol¬ 
lins Hosiery Mills, 261 N.W. 144, 
146, 217 Iowa 218—^Brown v. Mar¬ 
tin, 248 N.W. 368, 369, 370, 216 Iowa 
1272—Siesseger v. Puth, 248 N.W. 
362, 866, 216 Iowa 916—Shenkle v. 
Mains, 247 N.W. 636, 688, 216 Iowa 
1324—Welch V, Minkel, 246 N.W. 
776, 777, 216 Icwa 848—Phillips v. 
Briggs. 246 N.W. 720, 721, 216 lowa 
461—Levipson v. Hagerman, 244 N. 

< W. 807, 308, 214 Iowa 1296-8168- 
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out involving moral turpitude.^ In this sense the 
terms mean something entirely distinct from and be¬ 
yond negligence,^ something stronger than negli¬ 
gence,^ and may signify something less than -willful¬ 
ness or wantonness.^ In at least one jurisdiction 
this third category of misconduct was described, and 
distinguished on the one hand from negligence, and 
on the other hand from intentional -wrongdoing, and 
was characterized by various epithets, among which 
^^eckless” was one;5 but the court subsequently 
concluded that the distinction was unworkable and 
confusing, and withdrew judicial recognition.® 

There are broad statements to the effect that the 
words "reckless,” "recklessly,” and "recklessness,” 
do not imply intention,*^ or intentional® wrong,® and 


do not import that the act to which they refer was 
done intentionally or purposely;^® but rather the 
contrary, that the acts were done without thought 
or care for the consequences.^^ A more compre¬ 
hensive statement is that the terms mean either a 
willful or a wanton disregard for the safety of per¬ 
sons or property, which involves intentional conduct, 
but not intentional harm as a result thereof and 
that for an act to be reckless it must have been in¬ 
tended by the actor, but that the actor did not intend 
to cause the harm which resulted from his act,^® and 
thus to constitute reckless misconduct the actor 
must have known, or should have known, that his 
acts created an unreasonable risk of harm, but he 
need not have intended actually to cause harm.^^ 


seger v, Puth, 239 N.W. 46, 54, 218 
Iowa 164. 

Kan.—^Kokenge v. Holthaus, 194 P.2d 
482, 489, 165 Kan. 300. 

Mo.—^Hall V. Wilkerson, App., 84 S. 
W.2d 1063, 1064. 

Keb.—^Barnard v. Heather, 282 N.W. 

534, 637, 135 Neb. 513. 

Ohio.—McCoy v. Paulkenberg, 4 N.B. 

2d 281. 284. 53 Ohio App. 98. 
W.Va.—White v. Hall, 188 S.B. 768, 
118 W.Va. 85. 

Similarly expressed 

(1) Recklessness need not involve 
wanton or willful conduct. 

U.S.—Russell V. Turner, C.OA-Iowa, 
148 F.2d 562, 565. 

Iowa.—^Neyens v. Gehl, 15 N.W.2d 
888, 891, 285 Iowa 115—^Harvey v. 
Clark, 6 N.W.2d 144, 146, 146, 232 
Iowa 729, 143 A.L.R. 1141—Peter v. 
Thomas, 2 N.W.2d 643, 646, 231 
Iowa 986—CroweU v. Demo, 1 N. 
W.2d 93, 94, 231 Iowa 228—^Roberts 

V. Koons, 296 N.W. 811, 814, 230 
Iowa ’ 92. 

(2) Wantonness or willfulness Is 
not an essential or necessary ingre¬ 
dient of recklessness.—Hansen v. 
Dali, 263 N.W. 630, 632, 220 Iowa 817. 

1. U.S.^Russell V. Turner, C.C.A. 
Iowa, 148 F.2d 562, 565. 

Iowa.—Neyens v, Gehl, 16 N.W. 2d 
888, 891, 235 Iowa 116—Harvey v, 
Clark, 6 N.W.2d 144, 146, 232 Iowa 
729, 143 A.L.R. 1141—Peter v. 
Thomas, 2 N.W.2d 648, 646, 281 
Iowa 986—Crowell v. Demo, 1 N. 

W. 2d 93, 94, 231 Iowa 228—^Roberts 
V. Koons. 296 N.W. 811, 814, 230 
Iowa 92—Fraser v. Brannlgan, 293 
N.W. 60, 63, 228 Iowa 672—Vance 
V. Grohe, 274 N.W. 902, 904, 228 
Iowa 1109,116 A.D.R. 332—Mescher 
V. Brogan, 272 N.W. 646, 649, 228 
Iowa 673. 

2. lotwu-^lson V. Hodges, 19 N.W. 
2d 676, 683, 286 Iowa 612—Tomasek 
V, Lynch, 10 N.W.2d 3, 7, 233 Iowa 
662-^aulson v. Hanson, 286 N.W. 
189, 190, 226 Iowa 868—^Brown v. 
Martin, 248 N.W. 868, 874, 216 Iowa 
1272. ' 


Kan.—Kokenge v. Holthaus, 194 P.2d 
482, 489, 166 Kan. 300. 

proper analysis, recklessness 
is not the same thing as negligence, 
under any correct definition.**—Stale 
V. Custer. 282 P. 1071, 1078, 129 Kan. 
381. 

8. Iowa—Welch v. Minkel, 246 N.W. 
775, 777, 216 Iowa 848—McQuillen 

V. Meyers, 241 N.W. 442. 443, 213 
Iowa 1866. 

4. Iowa—Sanbum t. Rollins Ho¬ 
siery Mills, 251 N.W. 144, 147, 217 
Iowa 218. 

5. S.D.—Whlttstruck v. Lee, 262 N. 

W. 874, 877, 62 S.D. 290, 92 A.L.R. 
1361—Carlson v. Johnke, 234 N.W. 
26, 27, 67 S.D. 544, 72 A.L.R. 1352. 

6. S.D.—State v. Pickus, 267 N.W. 
284, 293, 63 S.D. 209—Whlttstruck 
V. Lee, 252 N.W. 874, 877, 62 S.D. 
290, 92 A.L.R. 1361. 

7. S.D.—State v. Pickus, 267 N.W. 
284. 293, 63 S.D. 209. 

63 C.J. p 549 note 98. 

8. U.S.—Cleveland, C., C. & St. L. 
Ry. Co. V. Tartt, HL, 64 F. 823, 326, 
12 CCA, 618. 

9. Ala—Kansas dty, M. & B. Co. 
V. Crocker, 11 So. 262, 269, 95 Ala 
412. 

10. TJ.S.—^In re Wegner, C.C.A.I11., 
88 F.2d 899, 901. 

Idaho.—Dawson v. Salt Lake Hard¬ 
ware Co., 136 P.2d 733, 788, 64 Ida¬ 
ho 666, 

N.T.—^United Transp. Co. v. Hass, 
155 N.T.S. 110, 117, 91 Misc. 311. 
Bookless or waatou ooadaot dilfers 
from Intentional conduct because in¬ 
tent to injure is not present.—^Koster 
V. Matson, 30 P.2d 107, 110, 189 Kan. 
124. 

Not an essontial elsment 
None of the definitions go to the 
oxteift of making willful, intention¬ 
al, or wanton acts a necess&ry ele¬ 
ment of recklessness.—Brandsoy v. 
Bromeland, 226 N.W. 162, 163, 177 
Minn. 293. 

»As a gansral rula^ there is a wide, 
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difference between intentional acts 
and those results which are the con- 
seauences of reckless or careless¬ 
ness.'*—^Thurman, v. State, 104 P. 67, 
68, 2 Okl.Cr. 718—63 C.J. p 562 note 
74. 

11. Idaho.—^Dawson v. Salt Lake 
Hardware Co., 136 P.2d 733, 738, 64 
Idaho 666. 

12. Minn.—State v. Homme, 82 N.W. 
2d 161, 163, 226 Minn. 83—State y. 
Bolsinger, 21 N.W.2d 480, 483, 221 
Minn. 154. 

Similarly expressed 
“One who is properly charged with 
recklessness or wantonness is not 
simply more careless than the one 
who is only guilty of negligence. 
His conduct must be such as to 
put him in the class with the willful 
doer of wrong. The only respect in 
which his attitude is less blame¬ 
worthy than that of the intentional 
wrongdoer is that, Instead of affirm¬ 
atively wishing to injure another he 
is merely willing to do so.**—^Blosser 
V. Wagner, 69 P.2d 37, 39, 144 Kan. 
318—Stout V, Gallemore, 26 P.2d 673, 
576, 138 Kan. 385—Bazzeli v. Atchi¬ 
son, T. & S. F. Ry. Co., 300 P. 1108, 
1110, 133 Kan. 483—Atchison, T. & 
S. F. R, Co. V. Baker, 98 P. 804, 
807, 79 Kan. 183. 21 L.R.A.,N.S., 427. 

13. Minn.—State v. Bolsinger, 21 N. 
W.2d 480, 484, 221 Minn. 154. 

Idu Minn.—State v. Bolsinger, su¬ 
pra. 

Bestatemeat, Torts 

(1) “In order that the sictor’s con¬ 
duct may be in reckless disregard of 
the bodily security of others, it 
must not only involve a high de¬ 
gree of probability that death or 
serious bodily harm will result 
therefrom, but the circumstances 
must be suCh that the risk so creat¬ 
ed is unrea.8onable.**—^Reilly v. ‘ CSlty 
of Philadelphia, 195 A. 897, 899, 8^8 
Pa. 663. 

<2) “The. actor’s conduct is in 
reckless disregard of the safety, of 
•another if he intentionaRyi does an 
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TIitls^ one may be heedless, rash, or indifferent to 
consequences, whioh is the meaning of “reckless,” 
without intending the consequences of his act.i5 In 
distinguishing between intentional wrongdoing and 
recklessness it has been said that “the difference 
is that between him who easts a missile intending it 
shall strike another and him who casts it where he 
has reason to believe it will strike another, being 
indifferent whether it does or not.”^® However 
there are cases which take the position that the 
terms “reckless,” recklessly,” and “recklessness” de¬ 
note intentional wrongdoing;!*^ and when these 
words are used conjunctively with ^Vanton” or its 
cognate terms the meaning conveyed is willful mis¬ 
conduct or intentional wrong.!® It has also been 
said that the word “recklessness” embodies the ele¬ 
ment of malice, expressed or implied;!® and the 
contrary proposition is also stated; that the word 
“reckless” and its cognate terms do not denote 
malice.®® The cases which take the position that the 


words “reckless,” “recklessly,” and “recklessness” 
indicate malice or intentional misconduct are, for 
the most part, dealing with the right to punitive 
or exemplary damages and are treated in this con¬ 
nection in Damages § 123 b. See also Libel and 
Slander § 260 b. 

Recklessness is an inference of fact to be drawn 
from the evidence offered, and is a matter for the 
determination of the jury,®! and, while the state of 
mind amounting to recklessness may be inferred 
from conduct, in order to infer it there must be 
something more than a failure to exercise a reason¬ 
able degree of watchfulness to avoid danger to others 
or to take reasonable precautions to avoid injury to 
them.®® 

Reckless** is defined as‘meaning careless;®® heed¬ 
less;®^ mindless;®® negligent;®® inattentive;®*^ in¬ 
attentive to duty;®® inconsiderate;®® and it also 
means want of care.®® 


act or falls to do an act which it Is i 
his duty to the other to do, knowing 
or having reason to know of facts I 
which would lead a reasonable man 
to realize that the actor's conduct 
not only creates an unreasonable 
risk of bodily harm to the other but 
also involves a high degree of prob¬ 
ability that substantial harm will 
result to him," 

Pa.—Slother v. Jeffe, 51 A.2d 747, 
749, 356 Pa. 238—^Reilly v. City of 
Philadelphia, supra—^La Marra v. 
Adams, 63 A.2d 497, 601, 164 iPa. 
Super. 263. 

Tex.—-Wright v. Carey, Civ.App., 169 
S.W.2d 749, 761. 

(3) 'Tn order that the actor's con¬ 
duct may be reckless, it is not 
necessary that he himself recognize 
it as being extremely dangerous. 
His inability to recognize the danger 
may be due to his own reckless tem¬ 
perament or to the abnormally fa¬ 
vorable results of previous conduct 
of the same sort It is enough that 
he knows or has reason to know of 
circumstances which would bring 
home to the realization of the ordi¬ 
nary, reasonable man the highly 
dangerous character of his conduct" 
—^Van Fleet v. Heyler, 126 P.2d 686, 
591, 51 Cal.App.2d 719. 

(4) “Reckless misconduct requires 
a conscious choice of a course of ac¬ 
tion either with knowledge of the 
serious danger to others Involved in 
it or with knowledge of facts which 
would disclose this danger to any 
reasonable man."—3Cooney v. Wa- 
brek. 27 A.2d 631. 633, 129 Conn. 302. 

U5. Ala.—Kansas City, K. & B. Co. 
V. Crocker, 11 So. 262, 269, 96 Ala. 
412~-Harrison v. State, 87 Ala. 164, 
166. 

•Mont.—Robinson v. Helena Light & 


Ry. Co., 99 P. 887, 848, 88 Mont 

222 . 

16. Kan.—^Blosser v. Wagner, 69 P. 
2d 37, 89. 144 Kan. 318—Stout v. 
Gallemore, 26 P.2d 673, 676, 138 
Kan. 386—^Atchison, T. & S. F. R. 
Co. V. Baker, 98 P. 804, 807, 79 Kan. 
183, 21 L.R.A..N.e., 427. 

17- U.S.—Galloway v. General Mo¬ 
tors Acceptance Corporation, C.C. 

A. S.C., 106 F.2d 466, 470. 

S.C.—^Bussey v. Charleston & W. C. 
Ry. Co., 66 S.B. 163, 167, 76 S.C. 
116. 

Similarly expressed 

‘‘True the courts and text-writers 
quite generally agree that reckless¬ 
ness amounting to an utter disre¬ 
gard of consequences will be held to 
supply the place of specific Intent" 
—Chicago, R. I. & P. Ry. Co. v. La¬ 
cy, 97 P. 1026, 1028, 78 Kan. 679. 

18. N.C.—Short v. Kaltman, 134 S. 

B. 425, 426, 192 H.C. 164. 

Similarly expressed 

(1) The word “recklessly," when 
used conjunctively with “wantonly.” 
always means something more than 
negligently, the two words thus con¬ 
joined can never Import less than 
such conscious disregard, or an in¬ 
difference to the probable conse¬ 
quences of the act to which they re¬ 
fer, as is the legal equivalent of 
willful misconduct and intentional 
wrong. 

Ala.—^Highland Ave. & B. R, Co. v. 
Robinson, 28 So. 28, 30, 126 Ala. 
483. 

N.C,—^Bailey v. North Carolina R. 
Co., 62 S.B. 912, 914, 149 N.C 169. 

(2) The word “recklessly," when 
used with “wantonly," is the legal 
equivalent of willful misconduct and 
intentional wrong. 

6S 


U.S.—Heller v. New York, N. H. & 
H. R. Co., O.C.A.N.Y., 265 F. 19? 
198. 

Idaho.—^Ellis v. Ashton & St. Antho¬ 
ny Power Co., 238 P. 517, 521, 41 
Idaho 106. 

19. Ill.—La Cerra v. Woodrlch, 62 
N.B2d 461, 466, 321 llLApp. 107. 
63 C.J. p 564 note 13. 

SO. Ky.—Pelfrey v. Commonwealth, 
57 S.W.2d 474, 476, 247 Ky. 484— 
Jones V. Commonwealth, 281 S.W. 
164, 167, 213 Ky. 356. 

21. Iowa—^Mescher v. Brogan, 272 
N.W. 645, 647, 223 Iowa 673. 

22. Conn.—^Mooney v. Wabrek, 27 

A. 2d 631, 633, 129 Conn. 302. 

23. Ga—Geele v. State, 47 S.B.2d 
283, 287, 203 Ga 369. 

La—State v. Vinzant, 7 So.2d 917, 
922, 200 La 301. 

53 C.J. p 649 note 83. 

24. La—State v. Vinzant, supra 
53 C.J. p 549 note 84. 

25. Kan.—Corpus Juris quoted in 
Stout v. Gallemore, 26 P.2d 576, 
677, 138 Kan. 386. 

63 C.J. p 550 note 16. 
immiad fulness 

AJa—Richmond & D. R. Co. v. Farm¬ 
er, 12 So. 86, 88, 97 Ala 141. 

26. N.C.—Short V. Kaltman, 134 S. 

B. 425, 426, 192 N.C. 154. 

27. La—State v. Vinzant, 7 So.2d 
917, 922, 200 La 301, 

63 C.J. p 549 note 85. 

28. Mont.—Cashin v. Northern Pac. 
Ry. Co., 28 P.2d 862, 870, 96 Mont. 
92. 

53 C.J. p 549 note 86. 

29. Ga—Geele v. State, 47 S.B.2d 
283, 287, 203 Ga 369. 

30. OaL—^Fisher v. Western Fuse, 
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It is also defined as meaning negligent to duty;3i 

neglectful indifferent ;33 although one dictionary 

indicates that these definitions are obsolete.34 

The word “reckless” is further defined as meaning 
desperate desperately heedless,as from folly, 
passion, or i>erversity;®'^ foolishly heedless of dan¬ 
ger;^® headlongjSS utterly careless^® or heedless 
utterly^^ regardless of consequences having no 


regard for consequences or for the safety of 
others indifferent to consequences not reek¬ 
ing of consequences;46 destitute of heed or concern 
for consequences not canng or noting.48 

The term is still further defined as meaning im¬ 
petuously or rashly adventurous rash;*>0 rashly, 
indifferently,or very^s negligent; wanton;54 
ful.S6 


etc., Co.. 108 P. 669, 661, 12 Cal. 
App. 739. 

Kan.—CorpiLS Juris anoted in. Stout 

V. Gallemore, 26 P.2d 673, 677, 
138 Kan. 385. 

La.—Corpus Juris dted in State v. 
Yinzant, 9 So.2d 917, 922, 200 La. 
801. 

31. Iowa.—Slessegrer v. Puth, 239 N. 

W. 46. 49, 213 Iowa 164. 

32. Ga.—Geele v. State, 47 S.B.2d 
283, 287, 203 Ga. 369. 

Iowa.—Sieaseger v, Puth, 239 N.W. 

46, 49, 213 Iowa 164. 

La.—State v. Yinzant, 7 So.2d 917, 
922, 200 La. 301. 

Minn.—^Brandsoy v. Bromeland, 225 
N.W. 162, 168, 177 Minn. 298. 
Mont—Cashin v. Northern Pac. Ry. 
Co.. 28 P.2d 862. 870, 96 Mont 92. 

83. Ga.—Geele v. State, 47 S.SI.2d 
283. 287. 203 Ga. 369. 

Iowa.—Siesseger v. Puth, 239 N.W. 

46, 49, 213 Iowa 164. 

La.—State v. Yinzant 7 So.2d 917, 
922, 200 La. 301. 

Mont—Caahin v. Northern Pac. Ry. 
Co.. 28 P.2d 862, 870, 96 Mont 
92. 

53 C.J. p 549 note 87. 

34. Iowa.—Siesseger v, Puth, 239 N. 
W. 46, 49, 213 Iowa 164. 

Minn.—Brandsoy v. Bromeland, 225 
N.W. 162, 163, 177 Minn. 298. 

35. Idaho.—Hughes v. Hudelson, 
169 P.2d 712, 718, 67 Idaho 10. 

loweu—Siesseger v. Puth, 239 N.W. 

46, 49, 213 Iowa 164. 

Kan.—Corpus Juris auoted in Stout 
V. Gallemore, 26 P.2d 573, 677, 
188 Kan. 885. 

53 C.J. p 560 note 8. 

86. Kan.—Corpus Juris quoted in 
Stout V. Gallemore, 26 P.2d 678, 
577, 138 Kan. 385. 

Mo.—State v. Nevils, 61 S.W. 47, 49, 
330 Mo. 831. 

N.T.—Sheridan v. Pletcher, 58 N.T.S. 
2d 466, 469, 270 App.Div. 29—Peo¬ 
ple V. Mason, 97 N.T.S.2d 462. 465, 
198 Misc. 452. 

53 C.J. p 550 note 9. 

37. Kan.—Corpus Juris quoted In 
Stout V. Gallemore, 26 P.2d 578, 
677, 188 Kan. 885. 

Mo.—State v. Nevils, 61 S.W.2d 47. 
49, 830 Mo. 831. 

N.T.—Sheridan v. Fletcher, 68 N.T. 
aM 484, 469, 270 App.l^iv. 29— 


People V. Mason. 97 N.Y.S.2d 462, 
465. 198 Misc. 452. 

53 C.J. p 550 note 10. 

38. Idaho.—^Hughes v, Hudelson, 169 
P.2d 712, 718, 67 Idaho 10. 

Iowa.—Siesseger v. Puth, 289 N.W. 

46, 49. 218 Iowa 164. 

Kan.—Corpus Juris quoted in Stout 
V. Gallemore, 26 P.2d 573, 577, 138 
Kan. 885. 

53 C.J. p 550 note 12. 

39. Idaho.—^Hughes v. Hudelson, 169 
P.2d 712, 718, 67 Idaho 10. 

Iowa.—Siesseger v. Puth, 239 N.W. 

46, 49, 213 Iowa 164. 

Kan.—Corpus Juris quoted in Stout 

V. Gallemore. 26 P.2d 678, 577, 138 
Kan. 385. 

63 C.J. p 550 note 13. 

40. Kan.—Corpus Juris quoted in 
Stout V. Gallemore, 26 P.2d 673, 
677, 138 Kan. 386. 

Ky.—Pelfrey v. Commonwealth, 57 
S.W.2d 474, 476, 247 Ky. 484. 

53 C.J. p 550 note 25. 

41. Iowa.—Siesseger v. Puth, 289 N. 

W. 46, 49, 218 Iowa 164. 

Kan.—Corpus Juris quoted in Stout 

V, Gallemore. 26 P.2d 573, 677, 138 
Kan. 386. 

Pa.—Commonwealth v. Gill, 182 A, 
103, 108, 120 Pa.Super. 22. 

63 C.J. p 560 note 26. 

48. Mo.—State v. Nevils, 61 S.W.2d 

47, 49, 330 Mo. 831. 

63 C.J. p 660 note 24 [hi. 

43. Iowa.—Siesseger v. Puth, 289 N. 

W. 46, 60, 213 Iowa 164. 

Kan.—Corpus Juris quoted in Stout 

V. Gallemore, 26 P.2d 673, 577, 138 
Kan. 885. 

53 C.J. p 550 note 24. 

44. Ky.—^Pelfrey v. Commonwealth, 
67 S.W,2d 474, 476, 247 Ky. 484— 
Jones V. Commonwealth, 281 S.W. 
164, 167, 213 Ky. 356. 

46. Iowa.—Welch v. Minkel, 246 N. 

W. 776, 777, 216 Iowa 848—Mc- 
Quillen v. Meyers, 241 N.W. 442. 
443, 213 Iowa 1866. 

Kan.—Corpus Juris quoted in Stout 
V. Gallemore, 26 P.2d 573, 677, 138 
Kan, 386, 

63 C,J. p 660 note 15. 

46. Kan.—Corpus Juris quoted in 
Stout v. Gallemore, 26 P.2d 673, 
577. 188 Kan. 886. 

Mo.—State v. Nevils, 51 S.W.2d 47, 
49. 389 Mo. 831. 

N.T.—Sheridan v. Fletcher, 68. N.T. 
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S.2d 466. 469, 270 App.Dlv. 29— 
People V. Mason, 97 N.T.S.2d 462. 
466, 466, 198 Misc. 452. 

63 C.J. p 550 note 18. 

Not reoUng 

Tex.—Lancaster v. Carter, Com.App., 
256 S.W. 392, 894. 

47. Idaho.—^Hughes v. Hudelson, 
169 P.2a 712, 718, 67 Idaho 10. 

Iowa.—Siesseger v. Puth, 239 N.W. 

46, 49, 213 Iowa 164. 

Kan.—Corpus Juris quoted in Stout 
v. Gallemore, 26 P.2d 673, 677, 138 
Kan. 385. 

53 C.J. p 650 note 11. 

48. Kan.—Corpus Juris quoted in 
Stout V. Gallemore, 26 P.2d 673, 
577, 138 Kan. 385. 

Minn—^Brandsoy v. Bromeland. 225 
N.W. 162, 163, 177 Minn. 298. 

49. Kan.—Corpus Juris quoted in 
Stout V. Gallemore, 26 P.2d 578. 
577, 138 Kan. 385. 

Mo.—State v. Nevils, 61 S.W. 47, 49, 
330 Mo. 831. 

N.T.—Shendan v. Fletcher, 58 N.T. 
S.2d 466, 469, 270 App.Div. 29— 
People V. Mason, 97 N.Y.S.2d 462, 
466, 198 Miss. 452. 

63 C.J. p 660 note 14. 

50. Idaho.—Hughes v. Hudelson, 169 
P.2d 712, 718, 67 Idaho 10. 

Iowa.—Siesseger v. Puth, 239 N.W. 

46, 49, 218 Iowa 164. 

Kan.—Corpus Juris quoted in, Stout 
v, Gallemore, 26 P.2d 573, 677, 138 
Kan. 385. 

53 C.J. p 550 note 20. 

51. Kan.—Corpus juris quoted in 
Stout V. Gallemore, 26 P.2d 578, 
577, 188 Kan. 885. 

Mont—Cashin v. Northern Pac. Ry. 

Co.. 28 P.2d 862, 870, 96 Mont 92. 
Pa.—Commonwealth v. Gill, 182 A. 

108, 108, 120 Pa.Super. 22. 

63 C.J. p 650 note 21. 

52. Kan.—Corpus Juris quoted In 
Stout v. Gallemore, 26 P.2d 573, 
577, 138 Kan. 385. 

63 C.J. p 560 note 22. 

53. Ala.—Smith v. Clemmons, 112 
So. 442, 444, 216 Ala. 52. 

Kan.—Corpus Juris quoted in Stput 
V. Gallemore, 26 P.2d 578, 677, i38 
Kan. 386. 

54. Kan.—Corpus Juris quoted in 
Stout V. Gallemore, 26 P.2d 678, 
577, 138 Kan. 386. ' 

63 O.J. p 560 note 27. 

55. N.C.—Short v; Kaltmaa, 194 S. 

K. 425, 426, 192 N.a I54i > •' 
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^'Recklessly* is defined as meaning carelessly;®® 
lieedlessly;®^ indifferent to consequences,®® without 
contemplating or intending those consequences;®® 
with a wanton disregard of all consequences,®® and 
hence of the violation of all rights;®^ without regard 
to the rights of another.®^ 

**Recklessness^* is defined as meaning the state or 
quality of being reckless;®® carelessness;®^ heed¬ 
lessness;®® negligence;®® and, in a moral sense,®^ 
it is a certain state of consciousness with reference 
to the consequence of one's acts.®® The word ^^reck¬ 
lessness’' is further defbied as meaning an indiffer¬ 
ence to,®® or disregard of,7® consequences; an in¬ 
difference to the rights of others^^ and of natural 
and probable consequencesan indifference to the 
rights of others, or of the consequences of one's 
acts;7® a wanton disregard of the rights of others 
an indifference whether a wrong^® or injury^® is 
done or not; an indifference to the rights of others 
whether wrong or injury is done or not;77 an in¬ 
tentional course of conduct wholly disregardful of 
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the rights of others willingness to take a chance 
when there is present a perception of danger a 
disregEUtrd of security equivalent to bad faith and a 
willful or malicious disposition to injure.®® 

-Comparisons and Distinctions. 

^'Reckless** has been held equivalent to, or synony¬ 
mous with, ^'careless" see 12 C.J.S. p 1147 note 81, 
^^culpable" see 25 C.J.S. p 22 note 72^ *Tieedless" see 
39 C.J.S. p 879 note 72, “improvident" see 42 C.J.S. 
p 472 note 5, “inattentive" and “inattentive to duty" 
see 42 C.J.S. p 498 note 40, “inconsiderate" see 42 
C.J.S. p 541 note 12, “indifferent" see C.J.S. p 
1363 note 7, “mindless" see 58 C.J.S. p 5, “neglect¬ 
ful" see 65 C.J.S. p 292 note 57, “negligent" see 
Negligence § 1 e, “rash" see 75 C.J.S. p 606 
note 15, ^^egardless,"®! “remiss,"®^ “thoughtless,"®® 
“unconcerned,"®^ ‘Svanton,"®® and “willful."®® 

The antonyms of “reckless" are “attentive" see 
7 C.J.S. p 691, “calculating" see 12 C.J.S. p 881 
note 48, “careful" see 12 C.J.S. p 1146 note 65.1, 


56. OM.—^Thurman v. State, 104 P. 

67, 68, 2 Okl.Cr. 718. 

58 G.J. p 551 note 62. 

57- Okl.—^Thurman v. State, supra. 
58 G.J. p 551 note 63. 

58- Okl.—^Thurman v. State, supra. 
Slin31arly deflaed 

^'Baslmess, or indifference to con- 
soQuences.*'—^United Transp. Co. v. 
Haas, 165 K.T.S. 110, 117, 91 Misc. 
311. 

59. Okl.—^Thurman v. State, 104 P. 
67, 68, 2 Okl.Car. 718. 

60. U.S.—^Times Pub. Co. v. Car¬ 
lisle, Mo.. 94 P, 762, 773, 86 aC.A, 
475. 

63 C.J. p 652 note 67. 

61. U.S.—^Tlmes Pub- Co. v. Carlisle, 
supra. 

62- CaJ.—Harrington v. Los Angeles 
R. Co., 74 F. 16, 20, 140 Cal, 514, 98 
Azn.S.B. 85, 63 L-RA. 238. 

63. Ill.—^Lamarre v. Cleveland, etc., 
B. Co., 217 IlLApp. 296, 304. 

64. Mo.—State v. Nevils, 61 S.W.2a 
47, 49. 330 Mo. 831. 

58 C.J. p 558 note 89. 

66. HL—^Lamarre v. Cleveland, etc., 
B. Co., 217 ni-App. 296, 304. 

Neb.—^Bailey v. Bryant, 267 N.W. 
241, 242, 127 Neb. 843—Jennings v. 
BiurvaU, 240 N.W. 767, 760, 122 
Neb. 661. 

ep. Minn.—^Brandsoy v. Brozneland. 

226 N.W. 162, 168, 177 Minn. 298. 

68 C.J. p 568 note 91. 

67. Mass.—Commonwealth v. Pierce. 
138 Mass. 165, 175, 52 Am.B. 264 

68. Conn.—Mooney v. Wabrek, 27 A. 
2d 681, 688,129 Conn. 802. 

58 C.J. p 658 note 87. 


69- Iowa.—^Fraser v. Brannlgan, 293 
N.W. 60, 63, 228 Iowa 672—Vance 

V. Grohe, 274 N.W. 902, 904, 223 
Iowa 1109, 116 AuKR. 332. 

Similarly defined 

(1) A wanton or heedless indiffer¬ 
ence to consequences.—Sheridan v. 
Fletcher, 68 N.Y.S.2d 466, 469, 270 
App.Dlv. 29—^People v. Mason, 97 N. 
y.S.2d 462, 466, 198 Misc. 452. 

(2) An indifference and utter dis¬ 
regard for the consequences of ac¬ 
tion.—^Petersen v. Uetwiller, 265 N. 
W, 529, 630, 218 Iowa 418. 

(3) A heedless disregard of obvi¬ 
ous consequences.—^Brandsoy v. 
Bromeland, 226 N.W. 162, 163, 177 
Minn. 298. 

70. Utah.—Jensen v. Uenver & R. G. 
R Co., 138 P. 1185, 1189, 44 Utah 
100 . 

71. Kan.—Elliott v. Peters, 186 P.2d 
189, 148, 163 Kan. 631—Stout v. 
Gallemore, 26 P.2d 575, 576, 138 
Kan. 885—^Atchison, T. 8b S. F. 
R Co. V. Baker, 98 P. 804, 806, 79 
Kan. 183, 21 L.RA-,N.S., 427. 

Mo.—State ex rei. Kurn v. Hughes, 
168 S,W.2d 46, 51, 348 Mo. 177. 

53 C.J. p 563 note 8. 

72. Utah.—Jensen v. Denver & R G. 
R Co., 138 P. 1186. 1189, 44 Utah 
100 . 

53 C.J. p 553 note 4. 

73- Neb.—^Bailey v. Bryant, 267 N. 

W. 241, 242, 127 Neb. 843—Jen¬ 
nings V. BiurvaU, 240 N.W. 767, 
760, 122 Neb. 651. 

74, Pa.—Berreskl v. Philadelphia 
Electric Co., 62 Pa.Super. 62, 68. 

75- K a n .—Elliott v. Peters, 186 P 
2d 139. 148, 163 Kan. 631—Stout v. 
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Gallemore, 26 P.2d 673, 576, 138 
Kan. 385—Atchison, T. & S. F. R 
Co. V. Baker, 98 P. 804, 806, 79 
Kan. 182, 21 L.RA.,N.S., 427. 

Mo.—State ex rel. Kurn v. Hughes, 
153 S.W.2d 46, 61, 348 Mo. 177. 

63 O.J. p 553 note 5. 


76. Mo.—State ex 
Hughes, supra. 

63 C.J. p 653 note 6. 

reL 

Kum 

V. 

77. Mo.—State ex 
Hughes, supra. 

rel. 

Kum 

V. 

78. Ala.—Corpus Juris 

dted 

in 

Hill V. State, 169 

So. 

21, 22, 

27 


Ala.App. 202. 

63 C.J. p 658 notes 2-7. 

79. Iowa.—Welch v. Minkel. 246 N. 
W. 776, 777, 215 Iowa 848—Mc- 
Qulllen V. Meyers, 241 N.W. 442, 
443, 218 Iowa 1366. 

80. Cal.—Dyer v. McCorkle, App., 
274 P. 687, 690. 

81. Idaho.—Dawson v. Salt Lahe 
Hardware Co., 136 P.2d 733, 738, 

64 Idaho 666. 

82. Idaho.—^Dawson v. Salt Lake 
Hardware Co., supra. 

88. Idaho.—Dawson v. Salt Lake 
Hardware Co., supra. 

84. Idaho.—Dawson v. Salt Lahe 
Hardware Co., supra. 

85. E]an.—^Elliott v. Peters, 186 P. 
2d 139, 143, 163 Kan. 631. 

La.—^Lipscomb v. News Star World 
Pub. Corporation, App., 6 So.2d 
41, 46. 

Mass.—Commonwealth v, Welansky, 

65 N.E.2d 902, 910, 316 Mass. 383. 

86. Kan.—Cknrpus Juris quoted in 
Stout V. Gallemore, 26 P.2d 573, 
577, 188 Kan. 385. 

jZ C p 550 note 7. 
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^^circumspect” see 14 O.J.S. p 1123, “considerate” 
see 15 C.J.S. p 985, “mindful” see 58 CJ.S. p 5, 
“provident” see 73 C.J.S. p 268 note 6, “prudent” 
see 73 C.J.S. p 273 note 34, “thoughtful, ”87 and 

“waiy.”88 

“Reckless” has been compared with or distin¬ 
guished from, or held not the equivalent of, “in¬ 
tention” see 46 CJ.S. p 1106 note 141, “intentional” 
see 46 C.J.S. p 1106 note 22, “wanton,”83 “wanton¬ 
ness,”80 and “willful.”8l 

^‘Recklessly” has been held to be s 3 nion 3 mious with 
“wantonly,”82 and not synonymous with “willful- 
ly.”88 

“Recklessness^* has been held equivalent to, or 
synonymous with, “carelessness” see 12 C.J.S. p 1148 
note 19.3, “gross negligence” see Negligence § 1 e, 
“negligence” see Negligence § 1 a (7), “wanton¬ 
ness,”8^ and ^Villfulness.”85 

'TEtecklessness” has been compared with, or distin¬ 
guished from, “negligence” see Negligence § 1 a (7), 
“wantonness,”80 and “willfulness.”87 

-^Phrases employing the word “reckless” and its 

cognate terms are set out in the note,88 and for 
additional phrases as to which more recent adjudica¬ 


tions have not been found see 53 C.J. p 551 notes 
51-60. 

RECKON. The word “reckon” is defined as mean¬ 
ing to think, suppose, or guess;88 to consider or to 
regard.! As a colloquialism, it is often used to in¬ 
dicate the best judgment of the party using the ez- 
pression.8 In another sense, to compute, calculate.^ 

^Tteckon” has been held to be synonymous with 
“compute” see 15 C.J.S. p 791 note 32. 

EEOKONINO. The primary meaning of “reckon¬ 
ing” is a counting or computing, but it is also used 
figuratively in the sense of an adjustment of re¬ 
ward or penalty on the basis of merit,^ and in the 
latter sense it is commonly and frequently used as 
a prophecy or a threat of punishment.® 

RECLAIM. To claim something back; something 
which is in the possession of another, but which be¬ 
longs to the claimant.® 

Reclaiming, As applied to desert land, means re¬ 
claiming by conducting water upon it.7 

The reclaiming of public desert land under the au¬ 
thority of the Carey Act, 43 U.S.C.A. §§ 641-648, is 


87. Idaho.—Dawson v. Salt Lake 
Hardware Co., 186 P.2d 733, 738, 
6i Idaho 666. 

88. Idaho.—Dawson v. Salt Lake 
Hardware Co., supra. 

89. Ala.~MezTill v. Shemeld Co., 53 
So. 219, 222, 169 Ala. 242. 

Kan.—^Union Pac. R. Co. v. Mitchell, 
43 P. 244, 246, 56 Kan. 324. 

90. Ala.—^Richmond & D. R. Co. v. 
Parmer, 12 So. 86. 88, 97 Ala. 141. 

91. Ala.—^Kansas City, M. & B. R. 
Co. y. Crocker, 11 So. 262, 269, 95 
Ala. 412. 

68 C.J. p 278 note 69. 

92. U.S.—-Heller v. New Tork, N- H. 
& H. R. Co., CC.A.N.T., 265 F. 192, 
197. 

53 C.J. p 552 note 71. 

93. Okl.—^Thurman v. State, 104 P. 
67, 68, 2 Okl.Cr. 718. 

53 C.J. p 552 note 73. 

94. *9eokle88ness» suhstan,lit ally 

eoLiiivalent of '^wantoimess’’ 

S.C.—Hull V. Seaboard Air Line R. 
Co., 57 S.B. 28, 76 S.C. 278, 10 L.R. 
A.,N.S., 1213. 

53 C.J. p 553 note 9. 

^Recklessness’* synonymons with 
’’wantoaness’* 

Cal.—Harrington v. Los Angeles R 
Co., 74 P. 15, 20, 140 Cal. 514, 98 
Am.S.R. 85, 63 L.R.A. 238. 

53 C.J. p 553 note 8. 

95. U.S.—Galloway v. General Mo 


tors Acceptance Corporation, C.C.A. 1 
S.C., 106 P.2d 466, 470. 

53 C.J. p 553 note 11, p 554 note 12. 

96. **Wantonne8s” dlsttnguished 
Utah.—Jensen v. Denver & R. G. R. 

Co., 138 P. 1185, 1189, 44 Utah 100. 
<*Wa&tonne8S” ooinpaafed 
Cal.—^Dyer v. McCorkle, App., 274 P. 
587, 590. 

97. Utah.—Jensen v. Denver & B. G. 
R. Co., 138 P. 1185, 1189, 44 Utah 
100 . 

68 C.J. p 302 note 81. 

98. Phrases employing the word 
‘^reckless” 

(1) 'Reckless act" regarded an the 
equivalent of a "willful act" see 1 
C.J.S. p 926 note 31.3. 

(2) "Reckless carelessness" see 12 
C.J.S. p 1148 note 48.1. 

(3) "Reckless conduct" see 15 C.J. 
S. p 815 note 42.1. 

(4) "Reckless driving" see Motor 
Vehicles S 609. 

(6) "Reckless negligence" defined 
generally see Negligence S 1 e; and 
with reference to criminal liability 
see Negligence 9 306. 

(6) "Reckless speed" is any speed 
which interferes with the free use 
of the road by other persons, or in 
my manner endangers the life or 
imb or the property of any person. 
-Kemp V. Bright, 141 A. 796, 797, 
.04 N.XLaw 629. 
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(7) "Reckless statement" is a 
statement made recklessly or with¬ 
out care whether it Is true or false. 
—Donnelly v. Baltimore Trust, etc., 
Co., 61 A. 301, 306, 102 Md. 1—53 C. 
J. p 551 note 50. 

Phrase employing the word **xeok- 
lessly** 

"Rashly, recklessly, or wantonly" 
see Rashly, 75 CJ.S. p 606 note 
16. 

99. Miss.—^Reece v. State, 123 So. 

892, 893, 154 Miss. 862. 

53 C.J. p 554 note 16. 

1. G€u—W arren v. State, 45 S.B.2d 
726, 727, 76 Ga.App. 243. 

2. Ga-—Warren v. State, supra. 

53 C.J. p 554 note 17. 

3. Webster New IntD. 

Beokon from a particular day 
means that the reckoning begins 
from and after, and does not in¬ 
clude, the day reckoned from.—^Mc¬ 
Williams V. Comeaux, 65 So. 112, 135 
La. 210. 

4. Ala.—Husch v. State, 100 So. 821, 
323, 211 Ala. 274. 

5. Ala.—^Husch v. State, supra. 

6. La.—Witson v. Succession of 
Staring, App., 175 So. 495, 498. 

7. U.S.—U. S. V. Mackintosh, Utahr 
85 P. 833, 887, 29 CCJL 176. 

53 C.J. p 554 note 32. 
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treated in the C.J.S. title Waters § 316, also 67 
C. J. p 1291 note 64-p 1298 note 78. 

BEOLAMAB. The Spanish verb meaning to de¬ 
mand; to make demands for.8 

RECLAMATION. Generally, a challenge of some¬ 
thing to be restored; a claim made; a demand; 
recovery.^ Applied to land or other property, the 
making valuable or useful of that which was pre¬ 
viously worthless or useless the rescue or re¬ 
covery of something lost.H It has practically the 
same application as drainage of land; the one is 
the means employed, the other the result .12 

Statutory provisions for the drainage and reclam¬ 
ation of swamp, marshy, or overflowed lands are 
treated in Drains § 1 et seq. The reclamation of 
arid land by public authorities is discussed in the 
C.J.S. title Waters § 316, also 67 C.J. p 1291 note 
60-p 1294 note 92. 

BEOLASSIFIOATION. The term is employed in 
civil service provisions and is treated with respect to 
public officers generally in Officers § 54 (2). 

RECLUSION. A legal word, a technical expres¬ 
sion, to which a legal signification or meaning at¬ 
taches a temporary afflictive and infamous pun¬ 


ishment, consisting in being confined in a hard 
labor institution and canying civil degradation 
incarceration under a sentence to undergo an in* 
famous punishment canying civil degradation in a 
house of forced labor.i® 

BECOGNITIO. In old English law, the act of the 
jury in hearing and inquiring into the truth of the 
case, in order to the making up of their verdict.^® 

Also an acknowledgment.^^ 

BECOGNITION. An acknowledgment or solemn 
avowal by which a thing is owned or declared to 
belong to.i® It is used interchangeably with "adop¬ 
tion'^ see 2 O.J.S. p 364 note 63, and "confirmation" 
see 15 C.J.S. p 826 note 85. 

REOOGNITIONE ADNULLANDA PER VIM ET 
DURITIEM FACTA. A writ to the justices of the 
common bench for sending a record touching a 
recognisance, which the recognizor suggests was ac¬ 
knowledged by force and duress; that if it so ap¬ 
pear the recognizance may be annulled.^^ 

RECOGNITORB. In English law, the name by 
which jurors impaneled on an assize are known.^® 
The word is sometimes used in modem times as 
meaning the person who enters into a recognizance, 
being thus another form of recognizor.21 


8. Philippine.—^Paterno v, Solis, 15 
Philippine 153, 166. 

9. Ga.—Southwestern R, Co. v. At¬ 
lantic, etc., B. Co., 53 Ga. 401, 406, 
407. 

53 C.J. p 555 note 40. 

10. Mo.—^Badsrer Lumber Co. v. 
Mullins, 276 S.W. 957, 962, 310 Mo. 
602. 

53 C.J. p 655 note 41. 

Otherwise expressed 

''The learned judge of the superior 
court who presided at the hearing of 
this case defined 'reclamation’ as 


'practical protection from probable 
dangers.’ This is an apt definition. 
The word cannot meeun absolute pro¬ 
tection from all dangers because 
such a thing is scarcely possible.— 
Inglin V, Snider, 127 P. 60. 62, 163 
CSal. 747. 

11. Mo.—^Badger Lumber Co. v. 
Mullins, 276 S.W. 957, 962, 310 Mo. 
602. 

12. Cal.—^Laguna Drain. Dist, v. 
Charles Martin Co., 77 P. 938, 936, 
144 Cal. 209. 


13. La.—^Phelps v. Belnach, S8 lau 
Ann. 547, 551. 

14t, La.—^Phelps v. Reinach, supra. 

15. La.—Jurgens v. Ittman, 16 So. 
952, 955, 47 La.Ann. 307. 

53 C.J. p 555 note 52. 

16. Burrill L.D. 

17. Burrill L.D. 

18. Ont—^Arthur v. Monck,. 21 U.C. 
C.P. 76, 81. 

19. Black L.D. 

20. Black L.D. 

21 . Black Ij.D. 
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This title includes obligations of record, entered into before a court or officer duly authorized, as se¬ 
curity for the performance of some particular act required in a judicial proceeding; nature, requisites, 
validity, construction, operation, and effect of such instruments in general; breach and forfeiture of 
recognizances; and proceedings to enforce liabilities of sureties. 

lifotters not in this Title, treated elsewhere in this woric, see Desorlptiye-Word JDndez 

Analysis 

I NATURE, REQUISITES, FORM, AND SUFFICIENCY, §§ 1-17 
n. CONSTRUCTION AND OPERATION, §§ 18-24 
in. FORFEITURE, §§ 2S-28 
IV. ENFORCEMENT, §§ 29-48 

Sub-Analysts 

L NATURE, REQXnSITES, FORM, AND SUFFICIENCY—p 74 
§ 1. In general—74 

2 . Proceedings in which and purposes for which authorized—^p 7S 

3. Power and authority to take—^p 76 

4. Parties—^p 76 

5. Manner of executing and taking—^p 77 

6 . Returning and recording—^p 79 

7. Form and sufficiency—^p 79 

8 . -Conformity to statute—80 

9. -Bond as recognizance—80 

10. -Recitals—^p 80 

11. - Conditions—81 

12 . -Indebtedness or penalty—^p82 

13. -Effect of curative statutes—^p 82 

14. -Manner of testing sufficiency—p 82 

15. -Estoppel to deny validity—p 82 

16. Amendments—83 

17. Second recognizance—^p 83 

n. CONSTRUCTION AND OPERATION-iP 83 
§ 18. In general—p 83 

19. Liability on breach of condition—p 84 

20. -Joint or several liability—^p 84 

21. Amount of liability—p 84 

22 . Discharge of liability—^p 84 

23. -Alteration of recognizance—^p 85 

24. Liens and priorities—^p 85 

in. FORPEITURE—p 85 

§ 25. Adjudication or declaration—p 85 

26. -Judgment on declaration of forfeiture—^p 86 

27. — Respite after forfeiture—p 87 

28. Relief from forfeiture—^p 87 


See also descriptive word index in the back of thia Volume 
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IV. BNF0R0EME3!rr--p 88 

§ 29. In general—p 88 

30. Nature and form of remedy—89 

31. -Summary proceeding—^p89 

32. - Scire facias—^p89 

33. -Action—89 

34. Jurisdiction and venue—^p 90 

35. Parties—^p 90 

36. Process and appearance—^p 91 

37. Quashing and discontinuance—^p 92 

38. Defenses—^p 92 

39. Pleading—^p 93 

40. -Issues, proof, and variance—^p 99 

41. Evidence—^p 100 

42. Trial—p 101 

43. Judgment—^p 102 

44. Execution—^p 102 

45. Appeal and error—^p 103 

46. Amount recoverable—^p 103 

47. Costs—^p 103 

48. Distribution of proceeds—^p 104 

See also descriptive word index in the back of this Volume 


L NATURE, REQUISITES, FORM, AND SUPFICIENOY 


§ 1. In General 

A recognizanco is an obligation of record entered 
into before a court or other officer, conditioned on the 
performance or nonperformance of some particular act 
which is specified therein. 

A recognizance is an obligation of record^ en¬ 
tered into before a court or other officer,2- condi¬ 
tioned on the performance of some particular act* 
required by law,^ or the refraining from some par¬ 


ticular act^ forbidden by law,* and which is there¬ 
in specified.'^ It has also been defined to be an 
acknowledgment of record of a debt* or debt due,* 
and as the acknowledgment of a conditional in- 
debtedness^® which, on breach of the condition and 
forfeiture, becomes due and absolute.!^ 

A recognizance has been held to be a contract^^ 
or bond^* of record. Properly speaking, however, 


1. Kan.—£‘tate v. Coletti, 170 P. 905, 
102 Kan. 628. 

Mass.—^Modern Finance Co. y. Mar¬ 
tin, 42 K.E.2d 683, 811 Mass. 509— 
Warner v. Howard 121 Mass. 82. 

Neb.—State ex rel. City of Sidney v. 
Brldd, 16 N.W.2d 171, 146 Neb. 278. 

Pa.—re Thirty-First Annual Re¬ 
port of Controller of Fayette Coun¬ 
ty, Com.Pl., 5 Fay.lj.J. 227, appeal 
quashed 29 A.2d 483, 346 Pa. 167. 

W.Va.—State ex rel. Tost v. 8cousz- 
zlo, 27 S.E.2d 451, 126 W.Va. 185. 

63 C.J. p 558 note 1. 

S. Ind.—^Kearns r. State, 3 Blackf. 
334. 

Kan.—State v. Coletti, 170 P. 996, 102 
Kan. 623. 

Mass.—^Modern Finance Co. v. Mar¬ 
tin. 42 N.E. 633, 811 Mass. 509— 
Warner v. Howard, 121 Mass. 82. 

Neb.-^faEe ex rel.'’ City of Sidney v. 
Bridd. 16 N.W.2d 171.‘1*45 Nsbi 27l 


W.VcL—state ex rel. Tost v. Scousz- 
zio, 27 S.E.2d 461, 126 W.Va. 136. 

53 C.J. p 568 note 2. 

Power and authority to take see in¬ 
fra S 3. 

3. Conn.—^Palmer v. Des Reis, 70 
A.2d 141, 136 Conn. 232. 

W.Va.—State ex reL Tost v. Scousz- 
zio, 27 S.E.2d 451, 126 W.Va. 136. 
58 C.J. p 658 note 3. 

4L Mass.—^Modern Finance Co. v. 
Martin, 42 N.E.2d 533, 311 Mass. 
609—^Warner v. Howard, 121 Mass. 
82. 

Neb.—State ex rel. City of Sidney v. 

Brldd, 16 N.W.2d 171, 146 Neb. 273. 
53 C.J. p 658 note 4. . 

S- N.H.—State v. Bowd, 43 N.H. 454. 
6. N.H.—State v. Dowd, supra. 

7- Mass.—Modem Finance Co. v. 
' Martin, 42 N.E.2d 583, 311 Mass. 
509.* 


Neb.—State ex rel. City of Sidney v. 

Bridd, 16 N.W.2d 171, 146 Neb. 273, 
53 C.J. p 558 note 7. 
a, N.C.—«tate V. Bradsher, 127 S. 

B. 349. 189 N.C, 401. 

53 C.J. p 559 note 8. 

9. Minn.—State v. McGuire, 43 N.W, 
687, 42 Minn. 27. 

53 C.J. p 559 note 9. 

10. W.Va.—State v. Smith, 127 S.E. 
496, 98 W.Va. 185—State v, Smoot, 
96 S.B. 626, 82 W.Va. 63. 

11- N.H.—State v. ICnne. 39 N.H. 
129, 135. 

Liability on breach ot condition see 
infra $ 19. 

12. Mass.-'-^odem Finance Co. v. 
Martin, 42 N.E.2d 633, 311 Mass. 
609—^Warner v. Howard, 121 Mass. 
82. 

53 C.jr. p 6691 note 14. 

13. Conn.—Palmer -v. r>e8 Reis, 70 
A.3d.l44, 136 Conn. 232. 
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a recognizance is not a contract of any kind;!^ 
it is more than a contract,^5 although it may be 
given the effect of and treated as a contractors 
When it is entered or filed a recognizance is in 
the nature of a conditional judgmentr^ confessed 
of record.rs 

Recognizances arc of difference descriptions, 
and they are entered into for different purposes, rs 
Regardless of the proceeding or the purpose for 
which a recognizance is entered into, there are cer¬ 
tain requisites essential to any recognizance, such 
as the assent of the person recognized that it 
be taken in a proceeding, or for a purpose for which 
authorized,by a competent court or officer ;22 
that the court to which it is returned have juris¬ 
diction ;23 and that it be in the form prescribed 
for the purpose ;2^ otherwise the recognizance is 
void.25 Where a recognizance is void when taken, 
no subsequent contingency can render it valid,26 
and all proceedings based on it are void.27 It 
has been held that such a void recognizance has 
no validity as a common-law obligation,28 although 
there is authority to the contrary.28 A recogni¬ 
zance void as to the principal is also void as to 
the surety.20 

Distinguished from undertaking. An undertak¬ 
ing is a simple contract, a conditional promise for 
the payment of money, while a recognizance is 
an acknowledgment of a debt of record, having 
many attributes of a judgmental 


§§ 1-2 

§ 2. Proceedings in Which and Purposes for 
Which Authorized 

Recognizances should be taken fn all cases In which 
the state takes an obligation from an individual for the 
performance of any duty. 

It has been held, regardless of statute, that 
recognizances should be taken in all cases in which 
the state takes an obligation from an individual 
for the performance of any duty, unless the law 
otherwise directs,22 and the taking of such a se¬ 
curity may be authorized for any purpose by stat- 
ute.23 Recognizances may be taken for security 
for the prosecution of an action,34 and recogni¬ 
zances have been held valid when taken on a con¬ 
tinuance or adjournment of a hearing before a 
justice of the peace.25 Recognizances have also 
been held or treated as valid and authorized in 
•bastardy proceedings, as discussed in Bastards § 
69, in civil or criminal proceedings when accused 
may be admitted to bail, in Bail §§ 12-28, S4-64, 
as security to keep the peace, in Breach of the 
Peace § 22, as security for costs, in Costs §§ 162- 
168, in partition proceedings where land is taken 
at the appraised value by one of the partitioners, 
to secure payment of the money in Partition § 170, 
for the purchase price of property sold by an ex¬ 
ecutor or administrator under order of court in 
Executors and Administrators § 601, and as se¬ 
curity for the appearance of witnesses, in the C.J.S. 
title Witnesses § 32, also 70 C.J. p 65 note 41— 
p 67 note 70. 
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Minn.—^In re Brown, 29 N.W. 181, 36 
Minn. 307. 

14. Kan.—Gay v. State, 7 Kan. 394. 

15. Kan.—State v. Weatherwax, 12 
Kan. 463. 

53 C.J. p 669 note 16. 

16. Kan.—State v. Weatherwax, su¬ 
pra. 

63 C.J. p 559 note 19. 

17. Kan.—State v. Colettl, 170 P. 
995. 102 Kan. 523. 

Pa.—In re Thirty-First Annual Re¬ 
port of Controller of Fayette 
County, Com.Pl., 5 iFay.L.J. 227, 
appeal quashed 29 A.2d 483, 346 
Pa. 167. 

W.Vau—State ex rel. Yost v. Bcousz- 
zio, 27 S.E.2d 451, 126 W.Va. 135. 

53 C.J. p 669 note 6. 

18. fU.S.—-TJ. S. V. Davenport, D.C 
Tex., 266 F. 426, aflELmded, C.C.A., 
276 F. 803. 

58 C.J. p 670 note 7. 

19. Me.—Longley v. Voee, 27 Me. 
179. 

Command obedlenoe 
The purpose of a reeosrnizanci'e is 

not to enrich the treasury but it 

must at all times serve, both in. 


amount and In its enforcement, to 
command obedience to its covenants 
and undertakingrs.—U. S. v. Smith, D. 
C.Ky., 5 F.R.D. 274. 

20. Conn.—^Palmer v. Des Reis, 70 
A.2d 141, 136 Conn. 232. 

21. Neb.—^Dickenson v. State, 29 N. 
W. 184, 20 Neb, 72. 

63 C.J. p 559 note 24. 

22. Vt.—Capital Garage Co. v. Gor¬ 
don, 130 A. 766, 99 Vt 83. 

63 CJ. p 669 note 25, p 661 note 
69 [a]. 

23. Me.—Pike v. Neal, 73 Me. 513. 

53 C.J. p 560 note 26. 

24i Mo.—State V. Randolph, 22 Mo. 
474. 

53 CJ. p 660 note 27. 

Form of recognaizance grenerally see 
infra 8 7 et seq. 

25. lU.—^Reardon v. People, 123 111. 
App. 81. 

53 C.J. p 669 notes 24, 25, p 560 notes 
26, 27. 

26. VL—State Treasurer y. Seaver, 
7 Vt 480. 

53 C.J. p 568 note 69. 
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27. Miss,—^Butler v. State, 20 Miss. 
470. 

28. Neb.—^Dickenson v. State. 29 N. 
W. 184, 20 Neb. 72. 

53 C.J. p 560 note 29. 

29. Ga—^Dennard v. State, 2 Ga 
187. 

N.C.—State v. Mills, IS N.C. 566. 

30. Conn.—^Ferry v. Burchard, 21 
Conn. 597. 

31. Or.—State v. Hays, 2 Or. 814, 
Recognizance distinguished from: 

Appeal bonds see Appeal and Error 
9 499. 

Bonds generally see Bonds 8 S, 

Bail bond see Bail 8 2. 

32. Ind.—^Dickerson v. Gray, 2 
Blackf. 230. 

33. Mo.—Cockrill v. Owen, 10 Mo. 
287. 

63 C.J. p 560 note 32. 

34. Conn.—^Dutton v. Tracy, 4 Conn. 
79. • ' 

36. Conn.—New Haven v. Rogers, Zk 
Conn. 221. 
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Irregularity or error in the proceedings will not 
render the recognizance invalid.®* 

§ 3. Power and Authority to Take 

The power to take a recognizance Is incident to, and 
Inherent in, courts of record, but the power Is iimited 
to those matters and proceedings over which the/ have 
Jurisdiction. It may be conferred on officers. 

The power to take a recognizance has been said 
to be incident to, and inherent in, courts of rec¬ 
ord,^ 7 but the power is limited to those matters 
and proceedings of which they have jurisdiction.S8 
In the absence of statute, the court’s power cannot 
be exercised by the judge thereof when out of 
court either in term time or vacation.^^ Statutes 
in some cases provide specifically for the taking 
of recognizances by judges,^^ and, where the pow¬ 
er is lodged in the judge himself, it is no objection 
to the recognizance that it was taken by him in 
open court.4i 

In the absence of a statute so providing, power 
vested in a court to take a recognizance cannot be 
delegated to,^^ or he exercised by,^^ the clerk of the 
court; but it has been held that a recognizance 
entered into and approved by the clerk of the 
court, in the presence of and at the direction of 
the judge, is valid,^^ it being in effect the act of 
the court itself.In some cases a judge may 
authorize the sheriff^^ qj- a justice of the peace^7 
to take a recognizance in ‘a proceeding instituted 
before the judge, where he has fixed the amount. 

While it has been said that officers have no pow¬ 
er to take a recognizance in the absence of stat- 
ute,48 the authority to do so was held at common 


law to be within the duties and general powers of 
conservators of the ipeace for certain purposes.^^ 
So, too, it has been held that, where a justice of 
the peace has authority to let to bail, he has con¬ 
sequently the power to take a recognizance,^^ and 
that the power is of necessity incident to a justices’ 
court on an adjournment to secure the further ap¬ 
pearance of accused.®^ It is competent for the 
legislature to confer the power on any officer.52 
The authority may be limited as to time,®^ place,®^ 
amount,or to a particular stage of the proceed- 
ings,56 and may depend on the existence of pre¬ 
scribed conditions'^ or proceedings.®8 

Where the holder of a particular office is au¬ 
thorized to take a recognizance, a recognizance 
taken by one executing such office de facto is val- 
id.®® In the absence of a statute conferring the 
power to take a recognizance on a deputy acting 
for his principal, it has been held that such au¬ 
thority conferred on a sheriff is of a judicial char¬ 
acter which cannot 'be performed by his deputy 
but, on the other hand, it has been held that the 
taking of a, recognizance is an official act, which, 
like any other official act, may be performed by 
his deputy.®^ 

§ 4. Parties 

The legislature has the power to prescribe that a re¬ 
cognizance be given to a designated person or court, 
and a recognizance taken to a different obligee than 
that prescribed by statute Is void. 

The legislature has the power to prescribe that 
a recognizance be given to a designated person or 
court,and a recognizance taken to a different 
obligee than that prescribed by statute is void.®® 


36. Neb.—King v. State, 25 N.W. 619, 
18 Neb. 376. 

53 C.J. p 660 note 44. 

37. TJ.S.—U. S. V. Evans, C.C.Tenn., 
2 P. 147, 2 Pllpp. 606. 

53 aj. p 560 note 45. 

38. Mo.—State v. Watson, 54 Mo. 
App. 416. 

39. Ky.—Commonwealth v. Littell, 1 
AJC.Mar8h. 566. 

40. Ill.—People v. Levin, 169 HI. 
App. 430. 

58 C.J. p 560 note 50. 

41. Md.—^Parrish v. State, 14 Md. 
238. 

42. XJ.S.—U. S. V. Evans, C.C.Tenn., 
2 P. 147, 2 Pllpp. 606. 

Kan.—Morrow v. State, 5 BAn. 663. 

43. BAn.—^Morrow v. ’ ©tate, supra. 
63 C.J. p 560 note 56. 

44. U.S.—fU. S. v. Evans, C.C.Teim.f 
2 P. 147, 2 Pllpp. 606, 

S.C.—State V. Satterwhlte, 20 S.C. 
536. 


45. S.C,—State v, Satterwhlte, su¬ 
pra. 

46. N.C.—State v. Jones, 88 N.C. 
683—State v. Houston, 74 N.C. 649. 

47- N.C.—iState v. Edney, 60 N.C. 
513. 

48. U.S.—U. S. V. Evans, C.C.Tenn., 
2 P. 147^ 2 iPlipp. 606. 

49. Miss.—State v. Wofford, 18 Miss. 
626. 

63 C.J. p 660 note 52. 

60. Va.—Tyler v. Greenlaw, 6 Band. 
711, 26 Va. 711. 

51. Conn.—New Haven v. Rogers, 82 
Conn. 221. 

53 C.J. p 560 note 54. 

52. Mo.—Cockrill v. Owen, 10 Mo. 
287. 

53. Ky.—Commonwealth v. Littell, 
1 A.ELMarsh. 566. 

64. Ind.—^Palne v. State, 7 Blackf. 
206. 

55. Me.—State v. Wormell, 33 Me. 
200 . 


’66. Me.—State v. Young, 56 Me. 219. 
Mass.—Commonwealth v. Greene, IS 
Allen 251. 

57. Ark.—Cooper v. State, 23 Ark. 
278. 

Ind.—^Blackman v. State, 12 Ind, 656. 

68. Tenn.—^Pugh v. Slate, 2 Head 
227. 

53 C.J. p 561 note 66. 

59. Conn.—^Brown v. O'Connell, 36 
Conn. 432, 4 Am.R. 89. 

j 53 C.J. p 561 note 67. 

60. Tenn.—State v. Edwards, 4 

Humphr. 226. 

53 C.J. p 561 note 72. 

61. Alau—Shreeve v. State, 11 Ala. 
676. 

62. Ga,—^Morton v. Nelms, 46 S.B. 
616, 118 Ga. 786. 

63. Tex.—^Lawton v. State, 5 Tex. 
270. 

53 C.J. p 661 note 76. 
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§§ Ah 


A recognizance may run to the person for whose 
benefit it is intended.^^ Although a statute may re¬ 
quire two or more sureties, recognizances taken 
with less have been held valid.®® However, the 
court may require other sureties if those already 
recognized are insufficient.®® It seems to have 
been the practice originally to take a several cog¬ 
nizance of each surety,®*^ all appearing and ac¬ 
knowledging the recognizance at the same time,®® 
and the undertaking of each being for the full 
penalty.®® A recognizance which is not in com¬ 
pliance with the order of the court as to the num¬ 
ber of sureties, and in the amount required by the 
order of the court, is void.*^® While a recogni¬ 
zance cannot 'be impeached collaterally because of 
the incompetency or incapacity of the person ac¬ 
knowledging it,71 a recognizance is not invalid, al¬ 
though entered into by an attorney who is for¬ 
bidden by statute to act as surety, where the stat¬ 
ute is directory in this respect.72 

Recognizance hy sureties alone. While it is usual 
and proper that the principal be present and en¬ 
ter into the recognizance with the sureties,73 the 
general rule is that a valid recognizance may be 
entered into by the sureties without the princi¬ 
pal’s joining,74^ and this seems to be the rule, al¬ 
though a statute requires that the recognizance 
be signed by all parties to be bound thereby.7® 
Hence, where the principal is under a disability, 
as where he is an infant,76 or is absent, as when 
he is sick or in jail,77 the recognizance may be 
taken from the sureties or surety alone. In some 
jurisdictions, however, the principal must join in 
the recognizance to render it good,78 although, if 


the principal has entered into a recognizance and 
fails to appear, a new one entered into by the 
surety alone to save the first is valid.7® 

§ 5. Manner of Executing and Taking 

The act of recognizing Is performed by assenting to 
an obligation and its condition, to the effect that the 
recognizors acknowledge themselves to be indebted to 
the other party in a specified sum, to be paid if the con¬ 
dition Is broken. 

A recognizance, being in the nature of a judgment 
confessed of record, as discussed supra § 1, requires 
the presence of the parties at the time of its being 
entered into.®® It is not, strictly speaking, execut¬ 
ed by the parties®! but is acknowledged by them.®® 
At common law the act of recognizing is per¬ 
formed by assenting to an obligation and its con¬ 
dition, which is stated by the court or officer tak¬ 
ing it, to the effect that the recognizors acknowl¬ 
edge themselves to be indebted to the other party 
in a specified sum, to be paid if the condition is 
broken.®® Acknowledgment by the parties to be 
'bound®4 before a court or officer authorized to take 
it®® is essential to the validity of a recognizance, 
and acknowledgment before one without proper 
authority is not merely an irregularity; it is a 
nullity.®® A recognizance, however, is not invalid 
because it does not expressly appear on its face 
that it was acknowledged,®7 and it has been so 
held, even though such acknowledgment was re¬ 
quired by statute.®® 

A recognizance at common law is witnessed by 
the record and not by the signature and seal of 
the parties bound, and, hence, need not be signed 
or sealed.®® However, a recognizance properly 


Conn.—^Bishop v. Drake, Kirby 
378—Nott v. Welles. Kirby 12. 

66. N,H.—^Dickey v. Livermore. 34 
N.H. 199. 

53 C.J. p 561 note 83. 

66. 'U.S.—U. S. V. Atwill. D.C.N.Y., 
24 F.Cas.No.14,475. 

67. U.S.—U. S. V. Atwill, supra. 

53 C.J. p 561 note 86. 

68. U.S.—>U. S. V. Atwill. supra. 

69. U.S.—U. S, V. Atwill, supra. 

70. N.H.—HState v. Bulfum, 22 N.H. 
267 

63 C. j. p 561 note 84. 

71. Ind.—Doe v. Harter, 2 ind. 252 
— ^Doe V. Harter, 1 Ind. 427. 

72. Kan.—Sherman v. State, 4 Kan. 
570. 

63 C.J. p 661 note 79. 

73- Md.—Schultze v. State, 43 Md. 
295. 

74. Conn.—Lovejoy v. Isbell. 40 A. 

631, 70 Conn. 667. 

58 C.J. p 561 note 91. 


75. Kan.—Tillson v. State, 29 Kan. 
452. 

63 C.J. p 562 note 93. 

76. Md.—Schultze v. State, 43 Md. 
295. 

77. Md.—Schultze v. State, supra. 

78. Ill.—Combs v. People, 39 Ill. 

183. 

53 C.J. p 662 note 96. 

79. HI.—Combs v. People, 39 Dl. i 

183—^People v. Slayton, 1 Ill. 329. 

53 C.J. p 562 note 97. 

80. Conn.—^Palmer v. Des Reis, 70 
A.2d 141, 136 Conn. 232. 

53 C.J. p 563 note 26. 

81. N.C.—State v. White, 79 IS.EJ. 

297, 164 N.C. 408. 

53 C.J. p 562 note 99. 

82. N.C.—State v. White, 79 S.B. 

297, 164 N.C. 408—State v. Mills, 13 
N.C. 666. 

83. Mass.—^Modern Finance Co. v. 
MarUn, 42 N.B.2d 583, 311 Mass. 
509. 

Neb.—State ex rel. City of Sidney v. 
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Bridd, 16 N.W.2d 171, 146 Neb. 
273. 

53 C.J. p 562 note 2. 

84. Neb.—Thomsen v. State, 118 N. 
W. 330, 82 Neb. 634. 

85. Mich.—Clink v. Muskegron Cir¬ 
cuit Judge, 26 N.W. 176, 68 Mich. 
242. 

S.C.—State v, Ahrens, 46 S.C.L. 493. 

86. Mich.—Clink v. Muskegon Cir. 
Judge, supra. 

87. Iowa.—State v. Wells, 36 Iowa 
238. 

53 C.J. p 563 note 33. 

BeeogBlsaiLoa imports aoknowledg- 
ment 

Conn.—^Palmer v. Des Reis, 70 A.2d 
141, 136 Conn. 232. 

88. Iowa.—State v. Wells, 36 Iowa 
238. 

53 C.J. p 563 note 34. 

89. Iowa.—State v. Gorley, 2 Iowa 
52. 

Mass*—Modern Finance Co. .vt Mar>' 
tin, 42 N.B.2d 533, 311 Mass. 509. 
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taken and acknowledged as such will not be viti¬ 
ated because it is signed^® and sealed;®! nor will 
the character of the obligation be changed there¬ 
by.® 2 Recognizances are now sometimes required 
to be signed whether executed in open court or 
not under the practice in some jurisdictions.®® 
Under a statute requiring recognizances to be signed, 
the designated signature is an essential and neces¬ 
sary part of the recognizance,®^ but the failure 
of one of the parties to sign will not render it 
void as to the others.26 The place of the signa¬ 
ture is immaterial,®® the essential thing being that 
the obligors sign Signing a recognizance in 

blank, where it was afterward filled in according 
to the directions of the cognizors, has been held 
sufficient.®® A typewritten signature, where au¬ 
thoritatively presented as the signature of the rec¬ 
ognizor to the officer taking the recognizance, has 
been 'li^ld suflficient where a signature was re¬ 
quired.®® 

The approval of the recognizance by the jus¬ 
tice or other officer taking it is essential to its 
validity ! While an officer, in a proper case, may 
decline to accept and approve a recognizance,® 
he cannot withdraw his approval after it has been 
returned and filed.® Although a mere verbal ac¬ 
knowledgment of a recognizance is sufficient, where 
properly noted of record,^ it has also been held that 
it is essential to its validity that it be reduced to 
writing and the material parts of the obligation 
and condition be set forth in the body thereof,® 


and a recognizance resting merely on parol, of 
which no entry is made, is void.® A statute dis¬ 
pensing with the entry of recognizances on the 
journal of the court does not dispense with the 
necessity of reducing the recognizance to writing.^ 

The certificate of the justice or officer before 
whom it is taken is also necessary,® but the position 
of the certificate with respect to the other parts 
of the recognizance® and the form of the words!® 
are immaterial, if it appears from it that the offi¬ 
cer took and accepted the recognizance.!! The cer¬ 
tificate should show by what officer the recognizance 
was taken.!® The certificate of a magistrate need 
not be under seal,!® must be certified under the 
seal of the court when taken by a court of record 
and returned to another court.!^ Where the recog¬ 
nizance is once properly certified, the addition to 
it of another and insufficient certificate will not viti¬ 
ate it,!® nor will immaterial inconsistencies or con¬ 
tradictions in the certification invalidate it.!® The 
certificate of the magistrate or the clerk evidences 
assent to the recognizance when the assent is oral.!*^ 

Where the recognizance is taken in court, the 
practice is to make a short entry of it on the docket 
or minutes of the court,!® from which a formal 
record of the recognizance is prepared,!® and this 
on filing becomes part of the record of the court,®® 
and, when such an entry is made, it will be pre¬ 
sumed that the court did its duty and that the rec¬ 
ognizance was taken in due form.®! An entry from 


Neb.—state ex rel. City of Sidney v. 

Bridd, 16 N.W.Sd 171, 146 Neb. 273. 
53 C.J. p 562 note 12. 

90. Neb.—^Irwln v. State, 6 N.W. 
370, 10 Neb. 825, 829. 

53 C.J. p 563 note 13. 

91. Ind.—^Kearns v. State,-3 Blackf. 
834. 

Neb.-^^Thomsen v. State, 118 N.W. 
830, 82 Neb. 684. 

92. Ind.-^Kearns v. State, 3 Blackf. 
884. 

53 C.jr. p 663 note 15. 

93. Pa.—Commonwealth v. Emery, 2 
Blnn. 431. 

94. Mo.—State v. Randolph, 22 Mo. 
474. 

51 C.J. p 663 note 19. 

95. Kan.—Tillson v. State, 29 Kan. 
452. 

96. Mo.—State v. Wilcox, 69 Mo. 
176. 

51 C.jr. p 663 note 21. 

97. Mo.—State v. Wilcox, supra. 

98. Kan.—^Madden v. State, 10 P. 
469, 35 Kan. 146. 

53 C.J.'p 563 note 23. 

99. ' Vt —^Thomas v. Graves, 98 A. 

608, 90 Vt. 812. I 


1. Mo.—Cockrill v. Owen, 10 Mo. 
287. 

53 C.jr. p 563 note 35. 

8. Ga.—^Branan v. Feldman, 128 S. 
B. 710, 158 Ga. 877. 

3. Mo.—State v. Lay, 29 S.W. 999, 
128 Mo. 609. 

4. Md.—Albrecht v. State, 108 A. 
443, 132 Md. 150. 

Pa.—Commonwealth v. McHenry, 13 
Phlla. 461. 

5. Ohio.—State v. Crlppen, 1 Ohio 
St 399. 

6. Ill.—^Bloomington v. Holland, 67 
Ill. 278. 

Ohio.—State v. Crlppen, 1 Ohio St 
399. 

7. Ohio.—State v. Crlppen, 1 Ohio 
St 899. 

a Colo.—Connor v. People, 4 Colo. 
134. 

Neb.—State ex rel. City of Sidney v. 

Bridd, 16 N.W.2d 171, 146 Neb. 273. 
53 C.J. p 563 note 88. 

9. Ala.—^Badger v. State, 5 Ala 21. 
53 CJ. p 568 note 39. 

10. Minn.—State v. Perry, 10 N.W. 
778, 28 Minn. 455. 

58 C.J. p 583 nk>te 40. 
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11. AJa—^Badger v. State, 5 Ala 21. 
53 C.J. p 563 note 41. 

12. m.—Shattuck V. People, 5 Ill. 
477. 

53 C.J. p 564 note 42. 

la Ill.—Slaten v. People, 21 Ill. 28. 

14. Mo.—State v. Zwifle, 22 Mo. 467. 
53 C.J. p 564 note 44. 

la Ky.—Commonwealth v. Mason, 
3 A.KMarsh. 456. 

la Pa—Commonwealth v. Hart, 5 
PaDist 109, 17 PaCo. 148. 

17. Conn.—Palmer v. Bes Eels, 70 A. 
2d 141, 136 Conn. 232. 

la Md.—Albrecht v. State, 103 A. 
443, 132 Md. 150. 

19. Neb.—State ex rel. City of Sid¬ 
ney V. Bridd, 16 N.W.2d 171. 145 
Neb. 273. 

53 C.J. p 662 note 8. 

20. Iowa—State v. Gorley, 2 Iowa 
62. 

53 C.J. p 562 note 5. 

21. Md.—^Albrecht v. State, 108 A. 

443, 132 Md. 150. * 

Pa—^Pierson v. Commonwealth, 3 
Grant 314. 



76 C.J.S. 


RECOGNIZANCES 


§§ 5-7 


which a formal recognizance can be molded is suffi- 
cient.22 Absence of a minute of filing will not in¬ 
validate the recognizance,23 but such indorsement 
may be made at a subsequent time nunc pro tunc.24 
Statutes dispensing with its entry on the minutes 
of the court, or docket of the justice of the peace, 
have been enacted in some jurisdictions.^^ In oth¬ 
er jurisdictions statutes require that such entry 
be made and the substance thereof read to the 
recognizors and under such statutes it has 
been held that the entry must contain all of the 
substantial parts of the recognizance,^^ and, hence, 
that an entry not containing an acknowledgment of 
indebtedness is insufficient^S 

§ 6. Returning and Recording 

The entry of record of a recognizance and Its accept¬ 
ance Is a Judicial or quasl-JudicIal act from which the 
force and vitality of the obligation are derived; hence, 
a recognizance is not a complete obligation until it be¬ 
comes of record. 

The entry of record of a recognizance and its 
acceptance is a judicial or quasi-judicial act from 
which the force and vitality of the obligation are 
derived ;29 hence, a recognizance is not a complete 
obligation until it becomes of record.^® When tak¬ 
en out of court it is not strictly a record tmtil it is 
^snrolled and filed,*! or returned to the court to 
which it is to be transmitted.** Recognizances to 
Iceep the peace under statutes in some jurisdic¬ 
tions are not recorded but remain with the magis¬ 
trate taking them.** 

What constitutes return. The certificate of the 


officer taking the recognizance reciting that it was 
taken and approved by him is sufficient to consti¬ 
tute a return.*^ When the first return is insuffi¬ 
cient, a second return may be made.** 

What constitutes recording. Where a recogni¬ 
zance has been duly certified aiKl delivered to the 
clerk** and filed,**^ it is a sufficient record, and the 
failure of the clerk to make a minute of the fil¬ 
ing,** or to make a docket entry thereof, as required 
by statute,** or to extend it at length on the rec¬ 
ords of the court,^* will not affect its validity as a 
record. 

Time for returning, filing, and recording. Fail¬ 
ure to return^! or file^* a recognizance at or by 
the time prescribed does not invalidate it, even 
though it was not filed and recorded until after 
forfeiture,4* such requirements being directory 
merely.^^ Where a recognizance is filed at the 
proper time but is not entered of record, this may 
be done at a subsequent term nunc pro tunc.^® 

§ 7. Form and Sufificiency 

Where no form Is prescribed by statute, the form 
or language of a recognizance is immaterial If It Is suf¬ 
ficient In legal efTeCt to accomplish the object'or impose 
the condition of the statute. 

Where no form is prescribed by statute, fihe form 
or language of a recognizance is immaterial if it 
is sufficient in legal effect^* to accomplish the ob¬ 
ject or impose the condition of the statute.**^ An 
obligation, if substantially in the form of a com¬ 
mon-law recognizance, although not technically 


^ Md.—Albrecht v. State, 103 A. 

443. 183 Md. 150. 

53 C.J. p 564 note 49. 

its. Mass.—Commonwealth v. Che¬ 
ney, 108 Mass. 33. 

53 C.J. p 564 note 50. 

24. Ill.~McFajri«p v. People, 18 111, 
9. 

Neb.—State v. MPWI, ** N.W. 29, 
24 Neb. 103. 

'85. Neb.^K:in8r .v. 25 N.W. 

519, 18 Neb. -STfi. 

'53 C.X p 564 note 52. 

.86. Mo.—State v. Riaadolph, 22 Mo. 
474.- 

:53 C.J. p 562 4iote^. 

87. N.T.—^People v. SFteilton, 36 Barb. 
429. 

88. N.T.—State <v. J?*elton, supra. 

89. Pa.—Wesley y. ^Sharpe, 19 Pa, 
Super. 600. 

•80. Mo.—Stcrte v. Wiljion, 175 S.W. 

603, 265 Mo. 1. 

:5S C.J. p 56.4 mte SJU 


31. 111,-r-Ilaysor v. People, 27 m. ^ 

190. 

63 C.J. p 664 note 58. 

32. Conn.—^Darling: v. Hubbell, 9 
Conn. 360. 

58 C.J. p 564 note 69. 

33. N.H.—State v. Welch, 69 N,H. 
134. 

N.T.—People v. Mitchell, 1 Sandf, 

191. 

34. IndL—^Patterson v. iState, 10 Ind, 
296. 

Mass.—^Martin v. Campbell, 120 Mass. 
126. 

35. Mass.—Commonwealth v. Mc¬ 
Neill, 19 Pick. 127. 

53 C.J. p 564 note 63. 

36. m.— -People V. Watkins, 19 HI. 
117. 

Mass.—Commonwealth v. Cheney, 
103 Mass. 38. 

37. Me.—^Leathers v. Cooley, 48 Me. 
337. 

63 C.X p 664 notes 68, 69. 

38i Mass.—Commonwealth v. Che¬ 
ney, 108 Mass. 33. 
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39. Neb.—State v. Moran, 38 N.W. 
29, 24 Neb. 103. 

40. Me.—^Leathers v. Cooley, 49 Me. 
337. 

Ohio.—State t. Crippen, 1 Ohio St. 
899. 

41. N.C.—State V. Bdney, 20 N.C. 
378. 

63 C.J. p 666 note 73. 

48. Minn.—State v. Perry, 10 N.W. 
778, 28 Minn. 455. 

43. Kan.—Jenningrs v. State, 13 Kan. 
' 80. 

44^ N.C.—State v. Bdney. 20 N.C. 
378. 

53 C.X p 666 notes 78-75. 

45. Ind.—Wellman v. State, 5 Blackf. 
848. 

46. Ky.—Kixmey v. O'Bannon, 6 
Bush 692. 

53 C.J. p 565 note 88. 

Becogaisaaoe need not be fonnal 
W.Va.—State ex rel. Tost v. Scousz- 
zio, 27 S.B.2d 451, 126 W.Ya. 135. 

47. HI.—People V. iu 

, ni.App. 168. ) , 
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so^ will be held to be a recognizance.^^ While 
every recognizance must contain all the material’ 
and substantial parts,a recognizance defective 
merely in form may be valid if treated as valid by 
the parties affected.^® it is generally held that im¬ 
material, clerical, or technical errors or omissions 
will not invalidate a recognizance,^! or a bond 
given legal effect as such.^^ It has been held that 
the omission of the name of a surety,the misspell¬ 
ing of the name of the principal,5^ the transposi¬ 
tion of the character of the parties as plaintiff or 
defendant,55 an unnecessarily full description of 
the court,55 or the omission of the technical phrase 
“to be levied of your goods and chattels, etc.,”57 
from the body of the recognizance will not invali¬ 
date it 

§ 8. - Conformity to Statute 

Where the requisites of a recognizance are prescribed 
by statute, it must be made substantially in conformity 
With the law authorizing It. 

While there is as a rule no substantial difference 
between a common-law and a statutory recogni¬ 
zance,5 8 where the requisites of a recognizance 
are prescribed by statute, it becomes a statutory 
obligation and must be made substantially in con¬ 
formity with the law authorizing it.58 Strict com¬ 
pliance with the statutory form is not required 
and, hence, if the obligation is in other respects 
plain, the obligors will not be released.®! Also, the 
recognizance may be treated as good at common 


law, although not strictly in pursuance of the 
statute.52 

§ 9. -Bond as Recognizance 

In a numbrr of Jurisdictions, a bond, when properly 
conditioned and executed, has been held sufficient under 
a statute requiring a recognizance; but there is au¬ 
thority to the contrary. 

In a number of jurisdictions a bond, when proper¬ 
ly conditioned and executed, has been held suffi¬ 
cient under a statute requiring a recognizance,5® 
and will be considered as a recognizance®^ and 
binding and valid as such,®5 although the contrary 
rule is adopted in other jurisdictions.®® 

§ 10. -Recitals 

According to the common-law rule, a recognizance 
must contain a recital of facts sufficient to show juris¬ 
diction in the court or officer taking it, although stat¬ 
utes m some jurisdictions require only that the recog¬ 
nizance contain the penalty and the condition. 

In the absence of a statutory requirement it is 
generally held, in accordance with the common- 
law rule,®*^ that a recognizance, in order to be 
valid, must contain a recital of facts sufficient to 
show jurisdiction in the court®® or justice,®® or 
authority in the officer*^® taking it. However, it is 
not necessary that it should recite all the facts 
showing jurisdiction in the particular case,*^! or 
negative exceptions to the general jurisdiction,'^^ 
or recite the special circumstances under which it 
was taken"^® if it is conditioned to do some particu¬ 
lar act for which it may properly be taken,and 


48. Ill.—Shattuck v. People. S HI. 
477. 

49. Ohio.—State v, Crippen, 1 Ohio 
St. 399. 

53 C.J. p 565 note 90. 

50. Pa.—Allen v. Kellam. 94 Pa. 
253. 

51. W.Va.—State v. Lambert. 28 S. 
B. 930, 44 W.Va. 308. 

53 C.J. p 565 note 79. 

52. Ind.—^Kearns v. State. 3 Blackf. 
834. 

58 C.jr. P 565 note 80. 

53. Ala.—Hall v. State. 9 Ala. 827. 
53 C.J. p 565 note 82. 

Necessity of recitinsr names of par¬ 
ties see infra § 10. 

64. m.—^People V. Tidmarsh, 118 Ill. 
App. 168. 

55. Mo.—Hal'sall v. Meier.' 21 Mo. 
136. 

56. Kan.—Jennings v. State, 13 Kan. 
80. 

87. m.—Shattuck V. People. 6 Ill. 
477. 

63 C.J. p 565 note 86. 

58. Mo.—State v. Poston, 63 Mo. 521. 
58 C.J. p 565 note 87. 


59. Ky.—^Pursley v. Commonwealth. 
6 Ky.Op. 691. 

Neb.—Thomsen v. State, 118 N.W. 

330, 82 Neb. 634. 

53 C.J. p 565 note 92. 

sa m.— Gallagher v. People, 91 Ill. 
590. 

53 C.J. p 565 note 93. 

61. Nev.—State v. Blrchlm, 9 Nev, 
96. 

68. U-lS.—U. S, V. Evans, C.C.TenzL, 
2 P, 1*47, 2 Flipp. 605. 

Vt,—^Phelps V. Parks, 4 Vt. 488. 

63. W.Va—State v. Smith. 127 S.E. 
495, 98 WVa. 621. 

53 C.J. p 566 note 96. 

64. W.Va—State v. Smith, supra 
53 C.J. p 566 notes 96, 97. 

65. N.C.—State v, Jones, 88 N.C. 683. 
53 C.J. p 566 note 98. 

66. Colo.—^Fahey v. People, 46 P. 
836, 8 Colo.App. 553. 

53 C.J. p 566 note 99. 

67. Kan.—^McLaughlin v. State, 10 
Kan. 581. 

Mo^t.—Territory v. Hildebrand, 2 
Mon^ 426. 
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Recital in recognizance for bail of: 
Court at which defendant is to ap¬ 
pear see Bail § 50. 

Description of offense charged see 
Bail $ 58. 

Time of appearance of defendant 
see Bail $ 59. 

68. Ind.—State v. Winninger, 81 
Ind. 51. 

53 C.J. p 566 note 3. 

69. Me.—State v. Wormell, 33 Me. 
200 . 

53 C.J. p 566 note 4. 

70. S.C.—State v. Ahrens, 46 S.C.L. 
493. 

53 O.J. p 566 note 5. 

71. Colo.—Chase v. People. 2 Colo. 
528. 

53 C.J. p 566 note 6. 

72. Mass.—iPeck v. Thompson, 5 Al¬ 
len 388. 

73. Mich.—^People v. Dennis, 4 Mich, 
609, 69 Am.D. 338. 

53 C.J. p 566 note 8. 

74. Ark.—State v. Williams, 17 Ark. 
'37i: 

53 C.J. p 566 note 9. 
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the officer's or court*^® has jurisdiction to take it 
in cases of that general description. It is also es¬ 
sential to a recognizance in a criminal case that it 
recite the cause of taking it,*^*^ and the place where 
taken,7 8 but the place may be sufficiently shown by 
die caption,*^ 9 although the name is abbreviated 
therein.80 A recognizance need not recite in de¬ 
tail the proceedings before the officer taking it;8i 
it is sufficient if enough is stated from which the 
regularity of the proceedings may be presumed.^^ 
The strict rule of construction at common law 
has been done away with by statute in some juris¬ 
dictions,and it is held that all that the recogni¬ 
zance need contain is the penalty and the condi- 
tion,84 and that it need not show the cause for tak¬ 
ing it,86 or the jurisdiction of the justice,^® it being 
sufficient if these facts be entered on, and preserved 
in, the records of the justice or court.87 
Names of recognizors. Under the provisions of 
statutes providing for recognizances, it is gen¬ 
erally held that the omission of the names of the 
parties from the body of a recognizance cannot 
effect its validity,88 and the rule applies in the 
case of sureties^^ as well as in the case of prin- 
cipals.^0 However, in some jurisdictions the rule 
is otherwise.®^ 

§11. - Conditions 

The condition Is an Indispensable part of a recogni¬ 
zance and, where the condition is regulated by statute, 
it must be In substantial conformity with the statutory 
provisions. 

75. Va.—Archer v. Commonwealth, 

10 Gratt. 627, 51 Va. 627. 

53 C.J. p 566 note 10. 

78. Mass.—^Peck v. Thompson, 5 Al¬ 
len 888. . 

58 C.J. p 566 note 11. 

77. Ga.—Nicholson v. State, 2 Ga. 

368. 

58 C.X p 566 note 20. 

78. Ind.—Wellman v. 

Blackf. 343. 

79. Va—Oedney v. Commonwealth, 

14 Gratt. 318, 55 Va 318. 

53 C.J. p 566 note 22. 

80. Va—Gedney ▼. Commonwealth, 
supra 

81. Vt—State Q^reasurer v. Bishop, 

89 Vt 353. 

Hecital of prior proceedingrs in re¬ 
cognizance for bail see Bail § 57. 

82. Vt—State Treasurer v. Bishop, 
supra 

83. Kan.—McLaughlin v. State, 10 
Kan. 581. 

53 C.J. p 566 note 12. 

84. Kan.—^McLaughlin v. State, 10 
Kan. 581. 

85. Kan.—^McLaughlin »v. State, su¬ 
pra , ; 


The conditions of recognizances vary according 
to the proceedings in which they are taken^s and 
must be for the performance of some act which the 
law allows to be secured in that way.The con¬ 
dition is an indispensable part of the recogni¬ 
zance the material parts thereof should be set 
out therein,^ 5 and a necessary word, although omit¬ 
ted by clerical error merely, will not be supplied 
by intendment.^® Where the condition is fixed by 
statute, a condition against the positive provisions 
tlhereof,®^ or with a requirement not contemplated 
or authorized thereby,®® will invalidate the recog¬ 
nizance. The language of the condition, however, 
although it varies from the statutory form, will not 
invalidate a recognizance if the undertaking is 
substantially as prescribed by the statute,®® or is 
equivalent thereto,^ or is included therein;2 and 
it is generally held sufficient if what is required of 
the principal can be ascertained from the recog¬ 
nizance.® 

Omission of conditions. It is unnecessary to the 
validity of a recognizance that it contain every 
condition prescribed by a statute and, where there 
are omissions, it will be good as to the conditions 
found in the statute that are also embodied in the 
recognizance.® 

Additional conditions. While it has been held 
that a recognizance which does not in its terms 
conform to the statute authorizing it, but imposes 
conditions not specified therein is void,® although 

Tex.--Hand v. State, 11 S.W. 679, 
28 Tex.App. 28. 

95. U.S.—Dillingham v. U. S., C.C. 
Pa., 7 F.Cas.No.3.913, 2 Wash. 422. 

Ohio.—State v. Crippen, 1 Ohio St. 
399. 

96. Tex.—Carroll v. State, 6 Tex. 
App. 463. 

97. Conn.—^Billmgs v. Avery, 7 
Conn. 236. 

98. Conn.—Billings v. Avery, supra. 
53 C.J. p 567 note 35. 

99. Mass.—Shaw v. Mclntler, 5 Al¬ 
len 423. 

53 C.J. p 567 note 36. 

1. Mass.—Shaw v. Meintier, supra. 
53 C.J. p 567 note 37. 

2. Me.—State v. Boies, 41 Me. 344. 
53 C.J. P 567 note 38. 

3. Ill.—Petty V. People, 8 NJS. 304, 
118 ni. 148. 

53 C.J. p 667 note 39. 

4. Ill.—Gallagher v. People, 91 Ill. 
. ,590. 

63 C.J. p 667 note 40. 

5. Ill.—Gallagher v. People, supra. 

6. Me.—Merrill v. Hinckley, 49 Me. 
40. 

53 <iJ, P 567 note 42. 
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Mont—Territory v. Hildebrand, 2 
Mont 426. 

86. Mass.—^Bent v. Stone, 68 N.li. 
46, 184 Mass. 92. 

Mont—Territory v. Hildebrand, 2 
Mont 426. 

87. Kan.—^McLaughlin y. State, 10 
Kan. 581. 

Mass.—Bent y. Stone, 68 N.B. 46, 
184 Mass. 92. 

88. Mo.—Cunningham y. State, 14 
Mo. 402. 

63 C.X p 567 note 26. 

89. Ky.—^Bruce y. Oolgan, 2 Litt 
284. 

53 C.X p 567 note 27. 

90. Ind.—Burton v. State, 6 Blackf. 
339. 

91. Neb.—Zobel y. State, 100 N.W. 
947, 72 Neb. 427. 

63 C.X p 667 note 25. 

92. Me.—State y. Crowley, 60 Me. 
103—State v. Young, 66 Me. 219. 

93. Mo.—State v. Randolph, 22 Mo. 
474—State y. Watson, 64 Mo.App. 
416. 

94. P€u—Caldwell v. Brlndle, 11 Pa^ 
293. 
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it does include all the statutory conditions,^ it is 
also generally held that additional or superadded 
terms which may be rejected as surplusage do not 
vitiate the recognizance as to the parts which are 
good,® especially where they do not change the 
meaning of the obligation.® 

§ 12. -Indebtedness or Penalty 

A recognizance which contains no statement of In¬ 
debtedness or penalty, or which Is taken for a larger 
amount than the order of the court directs. Is void. 

A recognizance whidi contains no acknowledg¬ 
ment and statement of indebtedness or penalty is in- 
valid.i® Specifying the amount of the indebted¬ 
ness in the recognizance itself is all that is re¬ 
quired concerning the amount when it is taken by 
a court^l Where a recognizance taken by an 
officer is in a larger amount than the order of the 
court directs^® or than the statute under which 
it is taken authorizes,^® it is void. However, taking 
a recognizance for a smaller sum than that au¬ 
thorized will not vitiate it,!^ since this would not 
prejudice defendant^® 

§ 13. -EflFect of Curative Statutes 

Under curative acts which have been passed In a 
number of Jurisdictions, various defects have been held 
not to vitiate a recognizance. 

Under curative acts which have been passed in 
a number of jurisdictions, it has been hdd that a 
recognizance is not vitiated by a misnomer of an 
offense charged against a defendant,^® by an er¬ 
roneous designation of the officer who took it,i7 
by its failure to show that it was attested by such 
officer,!® or by the fact that it is in the form of 
a penal bond, signed and sealed by the parties;!® 
that qualifications not authorized may be rejected 
as surplusage;®® and that the jurisdiction of the 

7- Me.—Merrill v. Hinckley, supra— 

Jordan v. McKenney. 45 Me. 806. 

8. N.J.—Unger v. Pankuch. 82 A. 

874. 

53 C.J. p 567 note 44. 

9. Conn.—•'Wallingford v. Hall, 45 
Conn. 350. 

63 C.J. p 567 note 45. 

10. Neb.—^Irwln _ v. State. 6 N.'W. 

370, 10 Neb. 325. . 

53 C.J.'p 667 note 46. 

11 . Ind.—QrlnestafC v. State, 53 Ind. 

288. ■ - . 

12. HL—W’augh V. People, 17 Ill. 

661. 

Kan,—^Roberta v. Sta;te, 8 P. 246, 34 
'l^■an. 151. 

13- Tenn.—State v. Austin, 4 

Humpbr. 213. 


officer®! or the cause of taking the recogni¬ 
zance®® need not be shown. Generally, under .such 
statutes a recognizance will be held to be suffi¬ 
cient when it shows that accused was charged 
with a public offense, that he was discharged from 
custody by reason of the giving of the bond, and it 
can be ascertained from the recognizance that the 
sureties undertook that he should appear before 
the court for examination or trial for such of¬ 
fense;®® and,'under the statutes in some jurisdic¬ 
tions, it is sufficient if such facts are made to 
appear from the record dehors the recognizance.®^ 

Such statutes, however, will not cure a want of 
authority in the officer taking the recognizance,®5 
or the taking of a recognizance for a greater 
sum than is authorized,®® or dispense with the ne¬ 
cessity of embodying therein the substance of the 
undertaking.®^ 

§ 14. —- Manner of Testing SufiBciency 

The sufficiency of a recognizance cannot be deter¬ 
mined by a motion to quash, but only on scire facias 
after forfeiture; a void recognizance may be vacated 
on motion at any time, all proceedings thereon being 
void. 

The sufficiency of a recognizance cannot be de¬ 
termined by a motion to quash,®® but only on scire 
facias after forfeiture;®® nor may irregularities 
or illegalities therein be brought under review by 
motion to quash an execution issued thereon,®® A 
void recognizance, however, may be vacated on 
motion at any time, even after judgment therein, 
all proceedings thereon being void.®! 

§ 15. -Estoppel to Deny Validity 

Whore the act of the parties In entering Into the re¬ 
cognizance was Voluntary, they will not be permitted to 
avail themselves of irregularities therein; nor will they 

23. Kan.—State v. Price, 129 P. 940. 
88 Kan. 724. 

W.Va.—State v. Smoot. 96 S-B. 626. 
82 W.Va. 63. 

24. Ky.—Scearce v. Conunonwealtb, 
266 S.'W. 1084, ‘206 Ky. 216. 

25. Ind.—State v. Winninger, 81 
Ind. 51. 

26. Kan.—^Roberts v. State, 8 P. 246, 
84 Kan. 151. 

27. Mich.—^People v. Hanaw. 64 N. 
■W. 328, 106 Mich. 421. 

28. Mo.—State v. Hppklns. 30 Mo. 
404. 

53 C.J. p 568 note 71. 

29. Mo.—State v. Hopkins, supra. 

30. Md.—Schultze V. State. 43 Md. 
295. 

31. Md.—Schultze V. State, supra. 
Miss.—BuUer v. State, 20 Misb. 470. 


14. HI.—Chumasero v. People, 18 
Ill. 406, 

15. Ill.—Chumasero v. People, su¬ 
pra 

16. Mich.—^People v. Hanaw, 64 N. 
W, 328, 106 Mich. 421. 

53 C.J. p 568 note 55. 

17. Kan.—State v. Kurtz, 27 Kan. 
223. 

18. Ind.—Ross V. State, 6 Blackf. 
316. 

19. Ind.—Kearns v. State, 3 Blackf. 
334. 

20. Me.—State v. Hatch, 59 Me. 410. 
Ohio.—State v. Wellman, 8 Ohio 14. 

21. Mont—^Territory v. Hildebrand. 
2 Mont 426. 

22. Mont—^Territory -V. Hildebrand, 
supra. 
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be heard to question the regularity of the proceedings 
In which it was taken. 

Where the act of the parties in entering into the 
recognizance was voluntary, they will not be per¬ 
mitted to avail themselves of irregularities there¬ 
in,especially when accepted and acted on by 
the party to be secured nor will they be heard 
to question the regularity of the proceedings in 
which it was taken,although the rule would seem 
to be different where a person is held to bail by 
an examining oflScer, and forced to enter into a 
recognizance or stand committecL^B 

§ 16. Amendments 

In case of clerical errors or omissions, recognizances 
and the certification thereof may be amended so as to 
conform to the facts, but a void recognizance cannot be 
validated by a subsequent amendment. 

In case of clerical errors or omissions, recogni- 
zances^® and the certification thereof^^ may be 
amended so as to conform to the facts, on such 
terms as the court may impose to protect the par¬ 


ties,^ 8 although there has been ostensibly a full 
and correct recital of the proceedings in the orig¬ 
inal retum.88 However, a recognizance void when 
entered into cannot be validated by a subsequent 
amendment.^® Amendment of a recognizance may 
be made at any time before an objection thereto 
is disposed of,^t and may be made nunc pro tunc,^^ 
even pending action thereon,^8 or appeal,^^ or after 
writ of error has been brought>5 

Necessity of notice to cognizors. Notice to the 
cognizors is necessary before such an amendment 
may be made.*^® 

§17. Second Recognizance 

A second recognizance given for the same purpose 
while a valid one is outstanding Is void, unless the out¬ 
standing recognizance is Itself invalid. 

A second recognizance given while a valid one 
is outstanding for the same purpose is void,^^ 
unless the outstanding recognizance is itself in- 

valid.48 


n. CONSTEHOTION AND OPERATION 


§ 18. In General 

A recognizance Imports absolute verity, and will be 
construed, if possible, to make it answer the purpose In¬ 
tended, although it will be strictly construed as far as 
the condition Is concerned. 

Since a recognizance need not be formal, where 
such a security is required, that which is actually 
given will, whenever possible, be construed as a 
recognizance.^® A recognizance imports absolute 
verity,5® and it will be construed, if possible, so 


as to make it answer the purpose intended,®! al¬ 
though a recognizance will be strictly construed as 
far as the condition is concerned.®® Ambiguous 
words may be explained by surrounding circum¬ 
stances,®® absurd or repugnant words will be re¬ 
jected as surplusage,®^ and phrases variant in lan¬ 
guage, but having the same meaning, will be so con¬ 
strued as to give them the same force and effect.®® 
A statutory recognizance will be construed, if pos¬ 
sible, so as to give effect to the intent of the stat¬ 
ute.®® 


32. Ky.—Sanders v. Buck, 2 J.J. 
MarslL 476. 

53 aJ. p 568 note 76. 

33. iPa.—Allen v. Kellam, 94 Pa. 253. 
53 C.J. p 568 note 77. 

34. N.T.—Glldersleeve v. People, 10 
Barb. 35. 

53 C.J. p 568 note 78. 

36. Mich.—Daniels ▼,. People, 6 
Mich. 381. 

36. N.H.—State v. Dowd, 43 N-H. 
454. 

53 aJ. P 569 note 8X. 

37. Mass.—^Morrill v. Norton, 116 
Mass. 487. 

Mo.—State v. Randolph, 22 Mo. 474. 

38. Mo.—State v. Randolph, supra. 

39. ' Mass.—Commonwealth v. Field, 
11 AUen 488. 

40. IncL—State v. Winninsrer, 81 
Ind. 61.' 

58 C.J. p 569 note 85. 

41. Mo.—State v. Randolph, 22 Mo. 
474. 


49. Ky.—Sanders v- Buck, 2 J.J. 
Marsh. 476. 

43. Mass.—Morrill v. Norton, 116 
Maas. 487. 

63 C.J. p 569 note 88. 

44, N.C.—State v. Cherry, 13 N.C. 
560. 

46. Pa.—Wampler v. Shissler, 1 
Watts & S. 865. 

46. Tex.—Hand v. State, U S.W. 
679. 28 Tex.App. 28. 

68 C.J. p 569 note 91. 

47. Mich,—Townsend v. People, 14 
Mich. 888. 

48. Ohio.—State v. West, 8 Ohio St 
509. 

49. W.Va.—state ex r41. Tost v. 
Scouszzlo, 27 S.B.2d 451, 126 W. 
Va. 136. 

Sa N.H.—Philbrlck v. Buxton, 43 N. 
H. 462. 

I 53 C.J. p 684 note 88. 
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51. ni.—Petty V. People. 8 N.E. 804. 
118 Ill. 148. 

68 C.J. p 569 note 99. 

Similarity to hoad 
A recognizance is similar to a bond 
and subject to the same rules of 
construction. 

U.S.—Reese v. U. S., Cal., 9 Wall, 
13, 19 L.Bd. 541. 

Mo.—Cunningham v. State, 14 Mo, 
402. 

52. m. —Adams v. People, 12 Ill, 
App. 380. 

53 C.J. p 669 note 98. 

53. Ga.—Colqtuitt v. Bond, 69 Ga, 
851. 

54. Ind.—^McCarty v. State, 1 

Blackf. 838. 

55. III.—Shattuck v. People, 5 Ill. 
477. 

63 C.J. p 669 note 3. 

56. Ill. —Salomon v. Bnehler^, 1^ 

' I11JV.PP. 1^6. ‘ ^ ^ 

, 53 C.J. p 569 note 4. 
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§ 19. Liability on Broach of Condition 

On failure of the recognizors to comply with the con¬ 
dition in the recognizancei it becomes an absolute debt. 

On failure of the recognizors to comply with 
the condition in the recognizance, it becomes an 
absolute debt^^ and stands independent of any pre¬ 
vious proceedings.58 

§ 20. -Joint or Several Liability 

In some Jurisdictions the liability of recognizors, as 
Joint or several, is fixed by statute; In the abeence of 
statute, the liability may be Joint and several, or sev¬ 
eral, according to the terms of the obligation. 

In some jurisdictions the liability of recognizors, 
as joint or several, is fixed by statute.59 jn the 
absence of statute, the liability may be joint and 
several,or several,®^ according to the terms of 
the obligation, 

§ 21. Amount of Liability 

The liability of the recognizors on breach of the con¬ 
dition Is limited to the amount of the debt or penalty 
acknowledged. 

The liability of the recogrfizors on breach of the 
condition is limited to the amount of the debt or 
penalty acknowledged, which liability will be sat¬ 
isfied by the payment of that sum,®^ and, although 
the obligation is several, this does not require the 
payment of the sum several times.®^ Where the 
recognizance calls for the payment of attorney's 
fees for collection in addition to the payment of 
money on default of the condition, the surety is 
not liable for attorne/s fees when he voluntarily 
pays the penal sum into court so that no pro¬ 
ceedings for collection are required,®® 

57. W.Va.—State v. Smith, 127 S.B. 

496, 98 W.Va, 621. 

53 CJ. p 570 note 9. 

Conditioa not satisfied 
Where a condition in a recogni¬ 
zance is that a suit will be prose¬ 
cuted with effect, permitting a non¬ 
suit Is not such a prosecution of the 
suit as will satisfy the condition — 

Covenhoven v. Seaman, 1 John8.Cas., 

N.T., 23. 

58. Ind.—McCarty v. 

Blackf. 338—^Adalr v. 

Blackf. 200. 

69. Tex.—^Allee ;V. State, 13 S.W. 

991, 28 Tex.App. 531. 

53 G.J. P 570 note 12. 

60- Ill.—Banta v. People, 53 III, 484. 

68 C.J. p 570 note 13. 

61. Md.—^Parrish v. State, 14 Md. 

238 

58 C.J. p 670 note 14. 

68. Pa,—^Fletcher v. Tlchn 9 r, 1 
Phila. 627. 


§ 22. Discharge of Liability 

The recognizance may be discharged by performance 
of the condition stated, but, where the performance of 
the condition becomes impossible by an act of God, op¬ 
eration of the law, or acts and conduct of the obligee, 
the default Is excused and the sureties discharged. 

The recognizance may be discharged by per¬ 
formance of the condition stated,®® but, where the 
performance of llhe condition of a recognizance be¬ 
comes impossible by act of God,®7 operation of the 
law,®® or acts and conduct of the obligee,®® the de¬ 
fault is excused and the sureties discharged. 
Where the obligation is several, failure to proceed 
against a cosurety,'^® or the discharge of a co¬ 
surety,will release the others. A continuance or¬ 
dinarily will not work a discharge of liability on a 
recognizance.*^^ Surrender of the principal to the 
proiper officer by sureties on a special recog¬ 
nizance of bail will effect their discharge,*^® and 
it is especially so provided by statute in some juris¬ 
dictions.*^^ In nonsupport proceedings, however, 
where the obligation is not in the alternative that 
the surety will pay the amount or surrender de¬ 
fendant, a surrender of the principal will not dis¬ 
charge the surety,*^® although it has been held that 
for equitable reasons in such a case the court may 
discharge the surety on surrender of the principal, 
and require the principal to furnish other surety or 
stand committed.*^® Where the recognizance did 
not provide that the surety should produce defend¬ 
ant, the surety is under no obligation to do so be¬ 
fore he may be discharged,and the discharge of 
the surety does not discharge defendant from his 
continuing liability under a support order.^® 

Discharge by payment into court. A cognizor 

70. Ind.—Adair v. State, 1 Blackf. 

200 . 

71. Ind.—^Adair v. State, 1 Blackf. 

200 . 

53 C.J. p 571 note 28. 

72. Mich.—Crawford v. Vinton, 62 
N.W. 988, 102 Mich. 83, 84, 

Effect of continuance on recogni¬ 
zance of ball see Bail $ 78. 

73. Ind.—Shields v. Smith, 78 Ind. 
425. 

Ky.—^Bruce v. Colgan, 2 Litt. 284. 

74- W.Va.—State v. Lambert, 28 S. 
B. 930, 44 W.Va. 808. 

75. Pa.—Commonwealth v. Morrow, 
9 Pa.Dist. & Co. 799. 

76. Pa.—Commonwealth v. Harris, 
25 Pa.Dist 614. 

53 C.J. p 570 note 25. 

77. Pa.—Coxnmonwealth v. .Lauch- 
ner, 71 Pa.Dist. & Co. 880. 

7R Pa.-rCommonwealth v. Lauch- 
ner, supra. 


State, 1 
State, 1 


Tex.—^Hodges v. State, 20 Tex. 493. 
Amount recoverable see infra 5 46. 

63. Ill.—Banta v. People, 53 Ill. 484. 

64. HI.—Banta v. People, supra. 

53 C.J, p 670 note 17. 

65. Pa.—Commonwealth v. Lauch- 
ner, 71 Pa.r>ist & Co. 380. 

66. S.C.—State v, Edens, 70 S.B. 
609. 88 S.O. 302. 

53 C.J. p 570 note 8. 

Discharge of sureties in recogni¬ 
zance for bail see Bail §§ 76-80. 

67. Ind.-Woolfolk v. State, 10 Ind. 
582. 

N.T.—People V. Tubbs, 37 N.T. 686. 
63 O.J. p 570 note 19. 


State, 85 Ark. 


68. Ark.—^Adler v. 

617, 37 Am,R. 48. 

63 C.j. p 670 note 20. 

69. Pa.—Commonwealth v. Barn¬ 
hart; 65 Pa.Dlst. & Co. 693. 

53 C.J. p 670 note 21. 
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may pay money into court for the discharge of the 
lien of a recognizance on his lands.^^ 

§ 23. -Alteration of Recognizance 

A material change in the terms of a recognizance 
without the consent of the parties avoids the recogni- 
jcance, but an immaterial change does not. 

■ It is generally held that the rule as to the effect 
of a change of the terms of a recognizance with¬ 
out consent of the sureties is the same as that in 
relation to bonds a material alteration avoids 
it,81 while an immaterial one does not.82 Altera¬ 
tion or mutilation by a stranger will not affect it;88 
it is a mere spoliation not changing its legal opera- 
tion.84 It has been held that, since a recognizance 
is not a written instrument, a change in the amount 
of the penalty does not avoid it^s and that the prop¬ 
er practice is to take a rule to amend the record. 86 


§ 24. Liens and Priorities 

In some Jurisdictions a recognizance binds the lands 
of the cognizors from the date of the acknowledgment, 
but in other Jurisdictions the lien does not attach until 
Judgment on the recognizance. 

The conounon-law rule that a recognizance binds 
the lands of the cognizors from the date of the ac¬ 
knowledgment is in force in a number of jurisdic- 
tions,87 while in others it has no application,88 and 
the lien does not attach until j'udgment on the re- 
cognizance.82 In still other j'urisdiclions the rule 
has been changed or modified by statute.80 The 
lien is limited to lands within the jurisdiction of the 
court,8l or in the county in which the recognizance 
is taken.82 There is no limit on the duration of 
the lien unless it is restricted by statute,83 but the 
presumption of law that it has been paid attaches 
at the end of twenty years.84 

Priorities, At common law recognizances were 
entitled to priority over common obligations. 88 


m. FOEFEITimE 


§ 25. Adjudication or Declaration 

Adjudication of a forfeiture is a Judgment of the 
court entered on a breach of the condition of a recogni¬ 
zance. 

Adjudication of a forfeiture is the judgment 
of the court entered on a breach of the condition 
of a recognizance.86 Forfeiture is no part of the 
recognizance,®It is a matter exclusively for 
the court where the recognizance was taken.®® 
Only one forfeiture is necessary and a second 
one at the same term may be treated as surplus¬ 
age.®® 


Necessity of calling recognizors^ Except where 
the recognizance is entered into by the surety 
alone,i or the principal appears,^ it is indispensa¬ 
ble to a forfeiture that the principal be called and 
defaulted,® and he should be called at the time 
when,4 and at the place where,8 he is to appear; 
but the sureties need not be called,® and calling on 
them to produce the principal is alone not suffi¬ 
cient.'^ 

Necessity of notice. Notice to the principal® or 
surety® is not necessary before forfeiture. 


79. Pa.—re Mount’s Estate, 7 Pa. 
Dist. 713. 

80. U.S.—^Reese v. U. S., Cal., 9 
Wall. 13, 19 L..Ed. 541. 

81. Ill.—Vincent v. People, 26 Ill. 
500. 

58 aJ. p 571 note 35. 

82. Ind.—Harris v. State, 54 Ind. 2. 

83. Mo.—Cockrill v. Owen, 10 Mo. 
287. 

84. Mo.—Cockrill v. Owen, supra. 

.85. Pa.—Commonwealth v. McHen¬ 
ry, 13 Phlla. 451. 

58 C.J. p 571 note 32. 

86. Pa.‘—Commonwealth v. McHen¬ 
ry, supra. 

87. Tenn.—Cole v. Warner, 23 S.W. 
110, 93 Tenn. 155. 

58 C.J. p 571 notes 39, 40. 

.88. Ky.—Commonwealth v. Adkins, 
8 B.Mon. 380. 

• Ohio.—^Dewlt V. Osbum. 6 Ohio 480. 


89. Ill.—McKee v. Brown, 43 Ill. 
130. 

63 C.J. p 571 note 42. 

90. Ind.—Patterson v. State, 12 Ind. 

86 . 

53 C.J. p 571 note 43. 

91. N.J.—Vail v. Diamond, 122 A. 
623, 95 N.J.E<1. 97. 

92. Tenn.—State v. Miller, 11 Lea 
620. 

93. N.J.—Price v. State, 190 A. 846, 

121 N.J.Bd. 436, affirmed 196 A. 
741, 123 327. 

94. Pa.—Commonwealth v. Snyder, 
1 Del.Co. 404, 2 Leg.Rec. 396. 

95. Ind.—^Andress v. State, 3 Blackf. 
108. 

96. Md.^—Schultze V. State, 43 Md. 
295. 

58 C.J. p 571 note 48. 

97. Kan.—^Rheinhart v. State, 14 
Kan. 318. 

98. N.T.—^People V. Devlin, 7 Daly 
47. 

68 C.J. p 57:^ note 60. 
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99. Mo.—State V. Pepper, 8 Mo. 249. 

1. Md.—Schultze V. State, 43 Md. 
295. 

2. Conn.—^Billings v. Avery, 7 Conn. 
236. 

53 C.J. p 571 note 53. 

3. Ill.—^People v. Tldmarsh, 113 
I11.APP. 153. 

63 C.J. p 672 note 64. 

4. Conn.—Wallingford v. Hall, 45 
Conn. 350. 

53 C.J. p 572 note 65. 

5. Ind.—^Hannum v. State, 38 Ind. 
32. 

53 C.J. p 572 note 56. 

6. W.Va.—State v. Smith, 127 S.E. 
496, 98 W.Va. 621. 

53 C.J. p 672 note 57. 

7. Tenn.—White v. State, 6 Terg. 
183—State v. Grigsby, 3 Tergl 280. 

8. Vt. — State V. Woodward, 7 Vt 
529. 

9. N.T.—^People v. Blankman, 17 
Wend. 262. 
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When forfeiture may he declared. Forfeiture is 
premature if entered before the recognizance is 
filed.i® It may be entered on a day subsequent to 
the first day of the tenn,^l while a motion for 
a new trial is pending,or after a continuance 
to a subsequent term where defendant is called 
and required to enter into new recognizance for his 
appearance at such term and he fails to appear and 
give such bail,i^ and, where the condition is bro¬ 
ken by failure of the bail to produce defendant be- 
fo>re a magistrate at the time fixed, it is compe¬ 
tent for the magistrate formally to declare the for¬ 
feiture at a later day.^^ In some jurisdictions, in 
view of statutory provisions, a forfeiture may be 
declared at a term subsequent to that named for 
defendant’s appearance.^® In the absence of stat¬ 
ute, however, it has been held that a forfeiture 
taken at such subsequent term is of no effect^® 

§ 26. -Judgment on Declaration of For¬ 

feiture 

Tho proper practice on default is to enter a declara¬ 
tion of forfeiture, take an Interlocutory Judgment, and 
then Issue scire facias to show cause why the Judgment 
should not be made final, or why action should not be 
instituted on the recognizance to recover the penalty. 

In some jurisdictions the proceedings governing 
a judgment on a declaration of forfeiture are reg¬ 
ulated by statute.i7 The proper practice on de¬ 
fault is to enter a declaration of forfeiture,^® take 
an interlocutory judgment, and then issue scire fa¬ 
cias to show cause why the judgment should not 
be made final,or why an action should not be 
instituted on the recognizance to recover the pen- 
alty.2® The judgment need not be for the recov¬ 


ery of any sum of money,^! although it should 
specify the sum for wihich the sureties are bound,22 
and state that it will be made final unless good 
cause is shown.®® On a joint and several recog¬ 
nizance judgments nisi may be entered against the 
recognizors severally,®^ and may be entered against 
one of the cognizors only, leaving it undisposed of 
as to the others.®® 

Amendment of judgment. A judgment nisi may 
be amended nunc pro tunc to conform to the recog¬ 
nizance.®® 

Recitals. The judgment nisi need not recite more 
of the recognizance than necessary to show that 
there has been a breach of the condition ;®7 nor need 
it show that the sureties were called and default¬ 
ed.®® It must show that the recognizance was re¬ 
turned into court,®® but not, however, by direct 
averment,®® and should designate the defaulters.®! 
An immaterial variance between the recitals of 
the judgment and the recognizance will not viti¬ 
ate the judgment;®® nor will misrecital of a part 
not required to be recited invalidate it.®® While 
it has been held that the rule of idem sonans ap¬ 
plies in the case of variance in the name of the 
principal,®4 it has also been held that forfeiture 
taken against a principal by a different name, with¬ 
out averment that he is the same person who 
executed the recognizance, is defective.®® 

Conclusiveness of judgment. The judgment of 
forfeiture is a judicial act,®® and cannot be collat¬ 
erally attacked in a suit on the recognizance where 
the proper entry and certificate of forfeiture are 
made.®^ The allegation of forfeiture implies that 


10. m.—^Bacon v. People, 14 111. 312. 

11. Colo.—Chase v. People, 2 Colo. 
528. 

N.T.--P6ople V. Blankman, 17 Wend. 
252. 

12. Ind.—Campbell v. State, 18 Ind. 
876, 81 Ain.D. 368. 

13. Ohio.—Swank v. State, 3 Ohio 
St 429. 434. 

53 C.J. p 572 note 66. 

14. Pa,—Commonwealth v. Slum¬ 
ber?, 56 Pa.Super. 689. 

16. Mo.—State v. Morgan, 28 S.W. 

17, 124 Mo. 467. 

53 C.J. p 572 note 69. 

16. Ind.—State v. Thlstlethwaite, 83 
Ind. 817—^Kiser v. State, 13 Ind. 
80. 

17. S.a—State v. Johnson, 67 S.B. 
846, 77 S.a 262. 

63 aJ. p 572 note 78. 

la HI.—Peacock v. People, 88 Ill. 

> 331 , 

68 C.J. p 572 note 72. 


19. Ill.—Cable v. People, 46 Ill. 467. 
63 C.J. p 672 note 78. 

Final judgment on forfeited recog¬ 
nizance see Infra § 43. 

20. m. —^Plnckard v. People, 2 Ill, 
187. 

21. Ill.—^Peacock v. People, 83 Ill. 
831—People v. Watkins, 19 Ill. 117. 

22. Tex.—State v. Cox, 26 Tex. 404. 
2a Tex.—^Bailey v. State, Cr., 22 S. 

W. 40—^Thompson v. State, 17 Tex. 
App. 318. 

24. Tenn.—Brewer v. State, 6 Lea 
198, overruling Scott v. State, 1 
Head 433. 

Tex.—Avant v. State, 26 S.W. 411, 
33 Tex.Cr. 312. 

Joint or several final judgment see 
infra $ 43'. 

25. HI.—'Mussulman v. People, 15 
HI. 51. 

26. AJa.—State v. Craig, 12 Ala. 868. 
53 C.J. p 573 note 91. 

27. Ala.—^Badger v. State, 5 Ala. 21 
—Howie V. State, 1 Ala. 113. 
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2a Iowa.—State v. Wells, 36 Iowa 
238. 

Necessity of calling sureties see su¬ 
pra § 26. 

29. Tenn.—^Pugh v. State, 2 Head 
227. 

3a Tenn.—Pugh v. State, supra. 

31. Ill.—^Banta v. People, 63 Ill. 434, 
53 C.J. p 673 note 86. 

32. m.—^People V. Tidmarsh, 113 
HLApp. 158. 

63 C.J. p 673 note 87. 

33. Alcu—Howie V. State. 1 Ala. 113. 

34. Ill.—People v. Tidmarsh, 113 Ill. 
App. 153. 

63 C.J. p 573 note 89. 

35. Tex,—Lowe v. State, 15 Tex. 
141. 

53 C.J. p 573 note 90. 

36. Pa.—Pierson v. Commonwealth, 
3 Grant 314. 

53 C.J. p 573 notes 92-96. 

37. ’ Ind.—Friedline v. State, 93 Ind. 

366 . 

63 C.J. p 578 note 93. 
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all the conditions existed that were necessary to 
justify such order, and is conclusive of the breach 
of the recognizance.39 

Entry or record of judgment. While statutes in 
some jurisdictions dispense with the entering of 
record of a forfeiture of a recognizance,^^^ in the 
absence of such statute a record of every forfei¬ 
ture should be inade,^! and it should show in what 
case the recognizance and forfeiture were taken, 
although where it is actually declared the forfei¬ 
ture is complete without entry on the record, 
and the entry may be made nimc pro tunc.^^ 

§ 27. -Respite after Forfeiture 

Forfeiture of a recognizance can be respited from 
term to term, and suit cannot be brought on the forfei¬ 
ture at the time of the respite. 

In at least one jurisdiction, forfeiture of a re¬ 
cognizance can be respited from term to tcrm.^5 jt 
is an order that the forfeiture should not be es¬ 
treated for a certain period,^ 6 or that suit should 
not be brought on the recognizance at the time, 
and it gives the bail until the next term to pro¬ 
duce his principal.^8 The liability on the recogni¬ 
zance being absolutely fixed by the forfeiture,^^ 
respiting it from term to term has no effect on the 
liability.60 

§ 28. Relief from Forfeiture 

a. In general 

b. Procedure to procure relief 


a. In Gleneial 

in a number of Jurisdictions the courts, In their dis¬ 
cretion, have the right to relieve a party from a forfei¬ 
ture when a proper ground for such relief Is shown. 

While the power of the courts to relieve from 
forfeiture has been denied,5i it has also been held 
that courts have such power,^2 and that, in its dis¬ 
cretion, the court, where the recognizance is en- 
tered^® or taken,®^ may grant such relief by vir¬ 
tue of its equitable55 or incidental powers,56 when 
.not restrained by public justice.®^ In a number of 
jurisdictions the right may be exercised imder stat¬ 
utes which so provide.®^ Although, in some juris¬ 
dictions, the power to remit or grant relief from 
forfeited recognizances is vested in the governor,®^ 
it has been held not to be exclusively in the gov¬ 
ernor, but is also vested in the courts.®^ Relief 
from forfeiture, when allowable at all, may be 
whole or partial.®^ 

G)urts can remit forfeiture only for cause 
shown.62 What is sufficient cause is within the 
sound legal discretion of the court.62 It is a 
ground for remission as to a surety that he was 
not competent to enter into the recognizance. 6^ 
It is not a ground, however, that the judgment is 
for less than the penalty stated in the recogni¬ 
zance,®® since such a judgment, while erroneous, 
would not be to the prejudice of the cognizors.®® 
After a judgment has been entered and execution 
issued thereon, the death of a surety does not 
relieve his estate from liability resulting from a 
defaulted recognizance.®*^ 


Elan.—state v. Smith, 111 P. 
184, 83 Elan. 240. 

Admissibility of evidence to contra¬ 
dict record of forfeiture see infra 
5 41. 

39. Pa.—^Pierson ▼. Commonwealth, 
3 Grant 314. 

4a Ohio.—^Franks v. State, 12 Ohio 
St. 1. 

53 C.J. p 573 note 96. 

41. Ga—^Park v. State, 4 Ga. 329. 
EAn.—^Barkley v. State, 15 Kan. 99. 

42. Miss.—Overaker y. State, 5 
Miss. 738. 

43. EUm.—^Barkley v. State, 15 Kan. 
99. 

53 C.J. p 573 note 99. 

44. Pa—Commonwealth v. Hen¬ 
dricks, 22 PaDist 651, 41 PaCo. 
305. 

53 C.J. p 573 note 1. 

45. Pa—Commonwealth Elneezel, 
19 A. 1067, 135 Pa 536. 

53 C.J. p 573 note 2. 

•46. Pa—^Mishler v. Commonwealth, 
62 Pa 56, 1 Am.R. 377. , 

-47. Pa—Commonwealth v. Ehieezel,' 
19 A. 1067, 135 Pa 636. ' 


4a Pa—Commonwealth v. Kneezel, 
supra 

49. Pa—Commonwealth v. Kneezel, 
supra 

53 C.J. p 573 note 6. 

sa Pa—Commonwealth v. Czemer- 
da 12 PaDist. & Co. 30. 

53 C.!*. p 573 note 6. 

51. HI.—Stevens v. Hay, 61 111. 399. 

53 C.J. p 573 note 9. 

sa •gr.S.— U. S. v. Peely, C.C.Va, 25 
F.Cas.No.l5,082, 1 Brock. 255. 

5a Colo.—Southard v. People, 219 
P. 218, 74 Colo. 67. 

54. N,M.—Brooks v. U. S., 27 P. 311, 
6 N.M. 72. 

53 C.J. p 574 note 11. 

55. Colo.—Southard v. People, 219 
P. 218, 74 Colo. 67. 

66. State y. McNeal, 18 K.J. 

Law 888. 

I I 

57. N.J.—State v. McNeal, supra 

sa NIC.—Board of Education v. 
Moody, 74 N.C. 73. 

53 as. p 574 note 16. 
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Doclaratozy of common law 
D.C.— U, S. v. Von Jenny, 39 App. 
D.C. 377. 

59. Ind.-HState v. Shideler, 61 Ind. 

64. 

Pa—Commonwealth v. Shlck, 61 Pa 
495. 

60. Ind.—State v. Shideler, 51 Ind. 
64. 

53 C.J. p 574 note 19. 

61. Pa—Commonwealth v. Gaul, 2 
Woodw. 70. 

6a Pa—Commonwealth v. Blum- 
bergr, 56 Pa Super. 589—Common¬ 
wealth y. Flowers, Quar.Sess., 32 
DeLCo. 29. 

53 aj. p 574 note 28. 

63. N.M.—Brooks v. U. S., 27 P. 311, 
6 N.M. 72. 

53 C.J. p 574 note 29. 

64. Pa—Commonwealth v. Matvie- 
wioz, 17 PaCo. 164. 

63 C.J. p 574 note 30. 

65. Miss.—Ditto y. State, 30 Miss. 
126. . . ^ 

66. MlajL—Ditto y. State, supra.^ 

6^. Pa-‘^--Olimnionweaith v. ^ShafiJtls^ 
18 PaDist 6b Co. 356. * 
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Time when relief may he granted. It has been 
variously held that remission of forfeiture can be 
during the term at which the forfeiture is taken,®® 
at any time before the scire facias is awarded,®® 
either before or after final judgtnent,'^® until an in¬ 
terest has vested in a private person,*^! or until the 
money has heen paid into the treasuryj^ 

b. Procedure to Procure Belief 

The application for relief from forfeiture should be 
In the proper form and should show that any conditions 
prerequisite have been complied with, and on the hear¬ 
ing the court may receive affidavits, the testimony of 
witnesses, or both. 

The application for relief from forfeiture, which 
in some jurisdictions must be made 'by petition,*^® 
and in others may be sought by motion,should 
be made promptly,*^® and with due diligence,^® 
and should be supiported by certified copies of the 
recognizance, and of the order of forfeiture and 
judgment'77 jt should show that any conditions 
prerequisite have been complied with,*^® and it is 
said that, where the recognizance is for the ap¬ 
pearance of defendant, it should be accompanied 
by his surrender.*^® Where required by statute, the 


application should be supported by afiidavit.®^ 

The prosecuting attorney is the proper party to 
appear for the state on the hearing.®^ At the hear¬ 
ing the court may receive affidavits,®^ or the tes¬ 
timony of witnesses,®® or both,®^ and may impose 
costs as a condition of granting relief.®® Where 
a statute expressly provides that no forfeiture shall 
be set aside until the costs of the recognizance 
shall be paid, an offer to pay the costs is not suffi¬ 
cient.®® Where it appears on the hearing that 
application for remission has been denied in one 
court, it will not be granted in another.® 7 

Where judgment on a forfeited recognizance is 
vacated, any amount paid on it may be recovered.®® 
The surety and principal being in court, the set¬ 
ting aside of a judgment nisi as to the principal, 
on a plea of pardon, operates to discharge the 
surety.®® 

Appeal and review. It is generally held that the 
action of the court in remitting,®® or in refusing 
to remit,®! a forfeiture is not reviewable on ap¬ 
peal except in case of abuse of discretion,®® or for 
error in law.®® 


IV. ENFORCEMENT 


§ 29. In General 

The general rule is that final Judgment and execu¬ 
tion cannot be had on a forfeited recognizance without 
the Intervention of some writ or action against the re¬ 
cognizors. 

At common law a recognizance after forfeiture 


was equivalent to a judgment against the party 
which could be enforced by execution,®^ and, while 
this is still the law in some jurisdictions,®® it is 
now generally held that final judgment and ex¬ 
ecution cannot be had on a forfeited recognizance 
without the intervention of some writ or action 


68. U.S.—^U. S. T. Barger, C.C.Pa, 
20 F. 500. 

69. Va—Commonwealth v. Craig, 6 
Rand. 731, 27 Va 731. 

76. N.C.—^Board of Education v. 

Moody, 74 N.C. 73. 

53 C.J. p 574 notes 18, 24. 

71. Pa—Commonwealth v. Smohe, 
2 Pearson 18. 

53 C.J. p 674 note 26. 

72. Pa—Commonwealth v. Shick, 61 
Pa 495. 

53 aJ. p 574 note 26. 

73. Pa—^Poulke v. Commonwealth, 
90 Pa 267. 

63 C.J. p 574 note 33. 

74. N.T.—^People v. Manning, 8 Cow. 
297, 18 Am.D. 451. 

63 aJ. p 574 note 34. 

75. Colo.—Southard v. People, 219 
P. 218, 74 Colo. 67. 

76. HI.—Gallagher v. People, 91 Ill. 
590. 

63 Cjr. p 674 note 36. 

77. N.T.—^People v. Williams, 6 Da¬ 
ly 409—People v. Betts, 27 N.Y.g. 
1123, 7 Misa 744. 


78. N.T.—'People v. Cohen, 20 N.T. 
S. 854, 1 Misa 515. 

53 C.J. p 574 note 88. 

79. Colo.—Southard v. People, 219 
P. 218, 74 Colo. 67. 

80. Ill.—Wray v. People, 70 HI. 
664. 

81. Ind.—State v. Shideler, 61 Ind. 
64. 

82 . Va—Commonwealth v. Craig, 6 
Rand. 731, 27 Va 731. 

53 C.J. p 576 note 45. 

83. Ky.—Commonwealth v. David¬ 
son, 1 Bush 133. 

Va—Commonwealth v. Craig, 6 
Rand. 731, 27 Va 731. 

84. Va—Commonwealth v. Craig, 
supra 

85. Ala—Welssinger v. State, 11 
Ala 540. 

86. HI.—Gallagher v. People, 88 Ill. 
335. 

87. N.Y.—People v. Lasher, 18 NT. 
S. 186—People v. Street, 14 N.TS. 
778. 


88. N.Y.—O’Donnell v. New York, 13 
N.Y.S. 357, 59 Hun 624. 

53 C.J. p 575 note 51. 

89. Ala—Hatch v. State, 40 Ala 
718. 

90. N.C.—State v. Moody, 74 N.C. 
73. 

91. Pa—Commonwealth v. Kneezel, 
19 A. 1067, 135 Pa 530. 

53 C.J. p 576 note 65. 

92. Colo.—Southard v. People, 219 
P. 218, 74 Colo. 67. 

53 C.J. p 575 note 56. 

93. ' N.C.—State v. Moody, 74 N,0, 
73. 

94. Md.—Schultze v. State, 43 Md 
296. 

53 C.J. p 575 note 58. 

Statemeai; of prooeediags on reoog- 
nizanoo in England 
U.S.—Rirker v. Owings, Tenn., 98 P. 
499, 39 aCLA. 132. 

95. Md.—Albrecht v. State, 103 A. 
448, 182 Md. 150.. 

53 C.J. p 576 note 69. 
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against the recognizors,since a forfeiture is a 
judgment to the extent of the adjudication that 
a breach of condition has occurred, but no fur¬ 
ther.*^ 

§ 30. Nature and Form of Remedy 

In some Jurisdictions the practice relative to the 
enforcement of forfeited recognizances has been regu¬ 
lated by local practice, and specific remedies authorized 
by statute have been held cumulative to those at com¬ 
mon law. 

In some jurisdictions the practice relative to 
the enforcement of forfeited recognizances has been 
regulated by local practice,and specific reme¬ 
dies authorized by statute have been held cumula¬ 
tive to those at common law.^^ 

§ 31. - Summary Proceeding 

Summary proceedings rather than formal suits at 
law have been allowed on forfeited recognizances. 

Since remedies on forfeited recognizances are 
subject to legislative action and statutory regula¬ 
tion, summary proceedings, rather than formal suits 
at law, have been allowed.^ 

§ 32. -Scire Facias 

The common.law remedy of scire facias will lie In 
the case of a forfeited recognizance, unless changed by 
statute, and it is generaily considered as a continuation 
of the previous proceeding in the case, being a mere 
notice to the recognizors to show cause why the judg¬ 
ment nisi should not be made final. 

At common law scire facias will lie in the case 
of a forfeited recognizance,^ and this method is 
still in force where not changed by statute.^ Scire 
facias is a civil cause,^ and a recognizance, being 
in the nature of a judgment, as discussed supra 
§ 1, scire facias issued for the purpose of carry¬ 


ing it into effect may be considered as flowing from 
it^ and as only a continuation of the previous pro¬ 
ceedings in the case,® it being a mere notice to the 
recognizors to show cause why the judgment nisi 
should not be made final,^ although there are de¬ 
cisions holding that scire facias on a recognizance 
is to be regarded as an original action.® 

Scire facias may be maintained only on a valid 
recognizance® which has become a matter of rec¬ 
ord,and forfeiture duly taken thereon,ii prop¬ 
erly certified into the court in which the action 
must be brought hence, where the condition of 
a recognizance does not comply with a statute un¬ 
der which it is given, scire facias will not lie.^® 
A scire facias which is founded on a recognizance 
must pursue the recognizance either literally or 
substantially, and show in what court or before 
what officer it was acknowledged.^^ A recogni¬ 
zance and a judgment are both matters of record 
and of equal degree, and consequently one cannot 
be merged in the other; and, although plaintiff may 
have once had judgment in debt on the recogni¬ 
zance, he may still proceed by scire facias on the 
recognizance itself.^® Where the judgment of for¬ 
feiture directs that a scire facias shall issue, no 
further order of the court is necessary for the is¬ 
suance of an alias writ^® 

§ 33. -Action 

At common law a recognizance can be enforced by 
action, such as an action of debt, and this method Ms 
still In force in jurisdictions where the common law has 
not been substantially changed by statute. 

At common law a recognizance can be enforced 
by action,!*^ such as an action of debt,!® and this 
method is still in force where the common law has 
not been substantially changed by statute.!® Under 


96. Colo.—^TaiiQuary v. People, 139 
P. 1118, 26 Colo.App. 531. 

53 C.J. p 575 note 61. 

97. Colo.—Tanguary v. People, su¬ 
pra. 

98. La.—State v. Hay, 7 La- 78. 

53 C.J. p 676 note 66. 

99. Me.—State v. Boles, 41 Me. 344. 
63 C.J. p 676 note 68. 

1. N.T,—^People v. Quig:^, 59 N.T. 
83. 

2. W.Va.—State ex rel. Tost v. 
Scouszzio, 27 S.B.2d 461, 126 W. 
Va. 135. 

53 C.J. p 575 note 62. 

3. W.Ta.—State ex rel. Tost v. 
Scouszzio, supra. 

Civil reoosrnlzanoe may be enforced 
by scire facias.—Price v. State, 190 
A. 846, 121 N.J.Eg. 486, affirmed 196 
A. 741, 123 N’.J.Eg. 327. 

4. Ala.—^Hunt V. State, 83 Ala. 196. 


6. N.H.—Philbrlck v. Buxton, 43 N. 
H. 462. 

P€u—^Hespublica v. Cobbet, 2 Teates 
352. 

6. Mo.—State v. Culp, 39 Mo. 530. 
63 C.J. p 576 notes 72, 73. 

7- Ala.—Hall V. State, 16 Ala. 431. 
Tex.—State v. GNievecke, 33 Tex. 53. 

8. Ark.—Cooper v. State, 23 Ark. 
278. 

63 C.J. p 676 note 76. 

9. Ala.—^Whltted v. Governor, 6 
Port 335. 

Ky.—Davis v. Commonwealth, 4 T. 
B.Mon. 113. 

10. m. —^Haysor v. People, 27 Ill. 
190. 

53 C.X p 576 note 80. 

11 . m. —Combs V. People, 89 Ill. 
183. 

53 C.J. p 576 note 81. 
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12. Colo.—Connor v. People, 4 Colo. 
134. 

53 C.J. p 576 note 82. 

13. Conn.—^Darling v, Hubbell, 9 
Conn. 350. 

Pa.—^Lazarus v. Morris, 17 Pa.Dist 
804. 

14. Ark.—Gray v. State, 6 Ark. 266. 

15. N.H.—^Philbrick v. Buxton, 43 N. 
H. 462. 

18. Ill.—^Lane v. People, 76 HI. 300. 

17. W.Va.—State ex rel. Tost v. 
Scouszzio, 27 S.B.2d 451, 126 W. 
Va. 186. 

18. Colo.—^Tanguary v. People, 189 
P. 1118, 26 Colo.App. 631. 

53 C.J. p 575 note 63. 

19. W.Va.—State ex rel. Tost v. 
Scouszzio, 27 S.E.2d 451, 126 W. 
Va. 136. 

Civil reooffnliaaoe may properly be* 
enforced by the institution of an ac- 
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the codes, an action at law in the nature of an ac¬ 
tion of debt has been allowed in the case of a 
forfeited recognizance.^^^ Where assumpsit has 
been substituted by statute for the action of debt, 
that form of action will lie to enforce a forfeited 
recognizance.2i An action of debt on recognizance 
is said to be analogous to an action on a judgment.^^ 

It has been held that, where a statute which re¬ 
quires filing and recording is only directory, such 
filing and recording only being necessary to make 
the recognizance a lien on land, an action may be 
maintained on it without certification of its forfei¬ 
ture, or its being filed and recorded but, where 
the implication of the statute is that no proceedings 
can be had on the recognizance until it is certified 
to a designated court, such a certification is a con¬ 
dition precedent to maintaining an action.^^ 

When right accrues. In some jurisdictions, action 
may be begun at any time after adjournment of 
term at which forfeiture is declared,and the right 
of action on some recognizances accrues as soon as 
any act is done against the condition,^® and action 
may be brought before the term of court to which 
the recognizance is returnable and defendant bound 
to appear,27 while in other jurisdictions the rule is 
otherwise, and it is held that suit brought previous 
to that term of court is premature,^® the latter de¬ 
cisions being placed on the ground that it does not 
become a recognizance or debt of record until it 
is filed or recorded in the term of court to which 
it is returnable.29 Statutes requiring that a judg¬ 
ment nisi be made final at the next term of court 
have been held to be directory only,®® and failure 
to do so will not defeat the right of action.®^ 

§ 34. Jurisdiction and Venue 

As a 0en6ral rule, recognizances must be prosecut- 

tion thereon.—Price v. State, 190 A. 

846, 121 436, affirmed 196 A. 

741, 123 N.J.B5a. 327. 

20. Ind.—State v. Vanvalkenbur£r> 

15 Ind. 185. 

53 O.J. p 576 note 64. 

21. Pa.—Commonwealth v. Mc- 

Cutcheon, 4 Pa.Co. 809, 20 Wkly.N. 

C. 366. 

53 C.J. p 676 note 69. 

22. N.M.—Brooks v. U. S., 27 P. 811, 

6 N’.M. 72. 

23. Ind.—Adams v. State, 48 Ind. 

212 . 

53 C.J. p 576 note 84. 

24. Ill.—^People V. Green, 58 Ill. 236. 

53 0.J*. p 576 note 85. 

25. Cal.—^People v. Carpenter, 7 Cal. 

402. 

26. Colo.—Crump v.-People, 2 Colo. 

316. 


ed !n the court !n which they were taken, or to which 
they were returned; but criminal courts have no Juris¬ 
diction, fn the absence of statute, to issue process for 
the collection of sums forfeited. 

The jurisdiction of a court over a forfeited re¬ 
cognizance is generally regulated by statute .®2 As 
a general rule recognizances must be prosecuted 
in the court in which they were taken or to which 
they were returned,®® and scire facias can issue 
only from the court in possession of the record;®^ 
but actions on recognizances, however, are not 
limited to such courts,®® and the jurisdiction may 
be determined by the amount of the penalty®® or 
the residence of the parties.®^ 

Criminal courts have no jurisdiction in the ab¬ 
sence of statute to issue process for the collec¬ 
tion of sums forfeited,®® and on recognizance in 
a criminal case jurisdiction of the action is in the 
courts having civil jurisdiction.®® At common law 
the practice was to transmit the record to a court 
of civil jurisdiction and the sum forfeited was 
there collected by proceedings against the recogni¬ 
zors by scire facias^® or an action of debt.4l 

Venue in scire facias on a recognizance is local^® 
and must be laid in the county where the record 
is;4® but it is otherwise with actions on recogni¬ 
zances.^^ 

§ 35. Parties 

a. In general 

b. Joinder of parties defendant 
a. In General 

The action may, in certain circumstances, be brought 
in the name of the state, although the recognizance was 
taken for the benefit of some other body or person. 

Where a recognizance properly runs in the name 
of the state, action may be brought in the name 

36. Ind.—McCole v. State, 10 Ind. 
50. 

63 O.J. p 577 note 99. 

37. IT.T.—^People v. Blackman, 1 
How.Pr. 221.1 Den. 632. 

53 C.J. p 577 note 1. 

38. N.H.—atate v. Klnne, 39 N.H. 
129. 

39. La.—“•Peirce v. Morgan, 8 La. 
342. 

40. N-H.—State v. Kinne, 89 N.BL 
129. 

63 C.J. p 577 note 4. 

41. N.II.—State v. Kinne, supra. 

42. Ark.—Darby v. State, 21 Ark. 
623—Smith v, Clark, 1 Ark. 63. 

43. Ark.—Smith v. dark, supra. 

Mo.—State V. Culp, 39 Mo. 630. 

44. Ind.—State v. Yanvalkenburg, 
15 Ind. 185. 


27. Colo,—Crump v. People, supra. 

28. Conn.—Darling v. Hubbell, 9 
Conn. 350. 

29. Conn.—^Darling v. Hubbell, su¬ 
pra. 

30. La.—State v. Johnson, 12 La. 
647. 

31. La.—State v. Johnson, supra. 

32. Pa.—Commonwealth v. Barfod, 
58 Pa.Dist. & Co. 13, affirmed 60 
A.2d 36, 160 PeuSuper. 59. 

33. N’.H,—State v. Walker, 56 N.H 
176. 

53 C.J. p 677 note 96. 

34. Me,—State v. Brown, 41 Me. 536. 

63 C.J. p 577 note 97. 

35. N.H.—State v. Wheeler, 41 A, 
173, 67 N.H. 511. 

63 C.J. p 677 note 98. 
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of the state to enforce it,^® although the recogni¬ 
zance is taken for the benefit of a county,^® a 
county school fund,^*^ or a party entitled to owel¬ 
ty in partition.48 Suit may be brought in the 
name of the county, where the county has a direct 
interest in the collection of the amount due on 
the recognizance.^^ 

In an action by the state no relator need be 
named ;50 but, where each individual of a group 
having an interest in the recognizance may use 
the name of the state to enforce that interest, 
convenience requires the name of the cestui que 
use who sues be suggested of record, and this is 
frequently done where the proceeding is insti¬ 
tuted by any less than the whole number.®^ All the 
cestuis que use need not be marked of record, how- 
ever,®2 and less than the whole number may sue 
in the name of the state and recover as much 
of the fund as they show themselves entitled to.®* 

Where a statute provides that recognizances 
when forfeited shall be recovered by the city at¬ 
torney for the use of the municipality, an action 
cannot be maintained thereon by the state ;®^ nor 
can an action <be maintained by the state on a re¬ 
cognizance running to a municipality in a prose¬ 
cution for violation of a city ordinance,®® 

Scire facias. A party who is to have the benefit 
of a recognizance may have a scire facias on it,®® 
since it may as well be brought in the name of the 
party in interest as in the name of a conusee 
who has no interest therein.®'^ 

b. Joinder of Parties Defendant 

(1) In action 
*(2) In scire facias 

(1) In Action 

In an action of debt on a Joint and several recogni¬ 


zance, plaintiff may bring a several action against each 
cognizor, or a Joint one against them all. 

In an action of debt on a joint and several re¬ 
cognizance, plaintiff may bring a several action 
against each cognizor, or a joint one against them 
all,®* and an action may be maintained against 
the surety without joining the principal.®* 

(2) In Scire Facias 

Except as otherwise provided by statute, scire facias 
must issue against all the parties to a Joint recognizance, 
but, where the recognizance is Joint and several, scire 
facias may issue against ail the parties Jointly, or each 
may be sued severally. 

Where the recognizance is joint, all the parties 
must be made defendants in a scire facias,®® and 
scire facias against one of two joint recognizors 
and the administrator of the other is a misjoinder.®^ 
However, under a statute providing that in all 
cases of joint obligation suit may be brought and 
prosecuted in the same manner as if it were joint 
and several, scire facias may issue severally against 
parties to a joint recognizance.®* Scire facias may 
be sued out against both the principal and the sure¬ 
ty on a several recognizance.®* 

Where the recognizance is joint and several, 
scire facias may issue against all the parties joint¬ 
ly, or each may be sued severally;®^ but it is im¬ 
proper to join some of the parties and omit the 
others, for in such case they are sued neither 
jointly nor severally,®® and the rule is not changed 
by a statute providing that in case of default proc¬ 
ess ^all issue against such of the recognizors as 
the prosecuting ofl&cer directs,®® 

§ 36. Process and Appearance 

a. In general 

b. Service of process or scire facias 


45. Wis.—state v. W^ettstein, 25 N. 
W. 34, 64 Wis. 234. 

58 C.J. p 577 note 10. 

Parties plalntilC to laction on recog¬ 
nizance of bail see Bail S 100. 

46. Mont.—^Territory v. Hildebrand, 
2 Mont 426. 

58 aJ. p 573 note 11. 

47. Ind.—^Hawkins v. State, 24 Ind. 
288. 

48. Pa.—Kidd V. Commonwealth, 16 
Pa. 426. 

49. Gal.—^Mendocino County v. X4a- 
mar» 80 Cal. 627. 

53 C.J. p 578 note 14. 

50. Ind.—^Hawkins v. State, 24 Ind. 
288. 

58 C.J. p 578 note 15. 

51. Pa.—Kidd V. Commonwealth, 16 
Pa. 426. 


52. Pa.—Kidd v. Commonwealth, su¬ 
pra. 

53. Pa.—Kidd V. Commonwealth, su¬ 
pra. 

54. La.—State v. Desforges, 5 Rob. 
253. 

55. Ohio.—^Lilliston y. State, 7 Ohio 
App. 344. 

56. Conn.—^Bishop v. Drake, Kirby 
878. 

57. Conn.—^Bishop v. Drake, supra. 

58. Ky.—^Bruce v. Colgan, 2 Lltt 
284—^Fowler v. Commonwealth, 4 
T.B.Mon. 128. 

56. Kan.—^Tillaon v. State, 23 Kan. 
452. 

. 53 C.J. p 578 note 25. ... 


60. Idalio.—^People v. Sloper, 1 Ida¬ 
ho 158. 

58 C.J. p 578 note 88. 

61. Vt—State Treasurer v. Frlott 
24 Vt 134. 

58 C.J. p 578 note 36. 

68. Mo.—^Barton v. Vanzant 1 Mo. 
190. 

63. Ill.—Chumasero v. People, 18 Ill. 
405. 

58 C.J. p 578 note 27. 

64. Me.—State v. Chandler, 8 A. 553, 
79 Me. 172. 

68 C.J. p 578 note 29. 

’Sureties alone 

Tenn.—State v. Frankgos, 85 S.W. 
79, 114 Tenn, 76. 

65. Me.—State v. Chandler, 8 A. 

.658, 79 Me. 172. , , i, 

66. Me.—State v. Chandler, supra. 
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a. In General 

Process on a forfeited recognizance^ whether scire 
facias or summons, has been said to be Judicial rather 
than original, and the object of the process Is to give 
notice and an opportunity to make a defense. 

Process on a forfeited recognizance, whether 
scire facias or summons, has been said to be judi¬ 
cial rather than original.®'^ Since the object of 
process is to give notice and an opportunity to make 
a defense, which notice and opportunity are fur¬ 
nished by scire facias, scire facias instead of sum¬ 
mons is sufficient®^ Scire facias serves the double 
purpose of process and pleading, as discussed infra 
§ 39 a, and should run in the name of the com¬ 
monwealth or people as may be directed by stat¬ 
utory or constitutional provision,*^® and has been 
held to be witihin the provision of a statute pro¬ 
viding that process may issue from the county in 
which the proceeding is had to any county in the 
stateJi In an action of debt on recognizance the 
process should be to answer a plea of debt ^‘on 

recognizance.”^^ 

b. Service of Process or Scire Facias 

TWo returns of nihil to a scire facias are equivalent 
to personal service, and Judgment awarding execution 
may be awarded on such a return as well as on per¬ 
sonal service. 

While the ordinary rules as to the service of 
process apply in the case of actions and scire fa¬ 
cias on forfeited recognizances,"^® as in the case 
of scire facias generally, two returns of nihil are 
equivalent to personal service,and judgment 
awarding execution may be awarded on such re¬ 
turn as well as on personal service.An amend¬ 
ment of the return may be allowed,"^® One defend¬ 
ant cannot complain of lack of service on an¬ 
other and a writ of scire facias cannot be served 


by a sheriff in any county other than his own with¬ 
out express statutory authority."^® Notice to show 
cause, authorized by statute in case of forfeited 
recognizance, has been held to be tproperly served 
by leaving a copy with defendant in a foreign 
stated® 

§ 37. Quashing and Discontinuance 

A suit or scire facias may be discontinued as to* 
a defendant not served, but such a discontinuance will 
not operate as a discontinuance as to all; a scire facias- 
will not be quashed if there is enough on the entries 
and flies of the court to Justify an award of execution. 

A suit or scire facias may be discontinued as to* 
a defendant not served,®® but such a discontinuance 
will not operate as a discontinuance as to all.®i 
Proceeding to judgment against codefendants is 
not a discontinuance as to a defendant not served 
with process,®® but the case may afterward be dis¬ 
missed as to him.®® Formal discontinuance is not 
necessary.®^ Since scire facias is a civil cause, 
it is not discontinued by an unexplained failure 
of the court to take action for one or more terms.®® 

A scire facias will not be quashed on motion if 
there is enough on the entries and files of the co-urt 
to justify an award of execution.®® 

§ 38. Defenses 

The defense should strike at the record and show* 
valid reasons why the Judgment of forfeiture should* 
not be made final, and, dependent on their nature, vari¬ 
ous defenses may or may not be used. 

The defense should strike at the record and show 
valid reasons why the judgment of forfeiture should 
not be made final,®7 but, the recognizance and for¬ 
feiture being a record and importing verity, the 
falsity of the record cannot be urged as a de¬ 
fense.®® It cannot be urged as a defense that the 


67- S.C.—state v. Johnson, 57 S.B. 

846. 77 S.C. 252. 

53 C.J. p 578 note 38. 

68, N.C.—StJate v. Jones, 88 N.C. 
683. 

69. N.C.—State v. Jones, supra. 
Statement of claim 

Proceedings for forfeiture of a re¬ 
cognizance are not defective because 
the surety was not brought in by 
formal Issuance and service of a 
summons; it is sufficient if the sure¬ 
ty was served with a duly filed state¬ 
ment of claim, especially where the 
surety voluntarily ai>peared at the 
forfeiture and was heard in opposi¬ 
tion to it.—Commonwealth v. Bar- 
fod, 58 Pa,Blst. & Co. 13. affirmed 
50 A.2d 36, 160 Pa,Super. 59. 

76. HI.—Shadley v. People, 17 HI. 
252. 


71. Ark.—Darby v. State, 21 Ark. 
523. 

72. N.J.—Van Winkle v. Ailing, 17 
N.J.Law 446. 

73. La.—State v. Johnson, 12 La. 
647. 

74. Mo.—State v. Culp, 39 Mo. 630. 
53 C.J. p 579 note 47. 

7B. Ill.—Stokes V. People, 63 Ill. 
489. 

53 O.J. p 579 note 48. 

76. Ill.—^Peacock v. People, 83 Ill. 
831. 

77. Ill.—O’Brien v. People, 41 Ill. 
456. 

63 C.J. p 679 note 61. 

78. Ill.—^Petty V. People, 8 N.B. 
304, 118 Ill. 148. 

79. S.C.—State v. Johnson, 67 S.B. 
846, 77 S.C. 252. 

53 C.J. p 579 note 53. 
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80. Ala.—Hall v. State, 16 Ala. 431. 
Tex.—^Pleasants v. State, 15 S.W. 43, 

39 Tex.App. 214. 

81. Tex—^Pleasants v. State, supra. 
53 C.J. p 579 note 56. 

82. Tex.—Goode v. State, 16 Tex. 
124. 

53 C.J. p 579 note 67. 

83. Tex.—Goode v. State, supra. 

84. Ala.—State v. Hinson. 4 Ala. 
671. 

85. Ala.—Hunt v. State, 63 Ala. 196. 

86. Mo.—State v. Littlepage, 30 Mo. 

322 . 

87. Mo.—State v. Peyton, 82 Mo. 
App. 522. 

Defenses to action or proceeding on 
recognizance of bail see Bail $97 

88. HI,—People V. Watkins, 19 Hi 
117. 

53 C.J. p 679 note 64. 
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proceeding in which the recognizance was taken 
was erroneous or defective,®^ or based on an un¬ 
constitutional statute,^0 or on an indictment re¬ 
turned by a grand jury having no jurisdiction,or 
on an insufficient indictment nor can it be shown 
that the recognizance was illegally or fraudulently 
taken,^3 or entered into under a mistake as to 
its conditions;®^ or that a party was induced to 
enter into it while intoxicated;®® or that the offi¬ 
cer taking the recognizance was merely a de facto 
officer;®® or that a cosurety was incapacitated;®*^ 
or that the obligor was conditionally discharged 
by a subsequent agreement.®® Matters outside the 
record showing the lack of jurisdiction of the pro¬ 
ceedings in which the recognizance was taken can¬ 
not be shown;®® nor is it a defense that the party 
suing in the name of the state is not entitled to 
the money.1 A surety cannot avail himself of any 
insufficiency due to himself,® or of any defense not 
equally good for the principal.® Statutes provid¬ 
ing that no action or judgment on a recognizance 
shall be defeated by reason of any defect in form 
have been held broad enough to include proceed¬ 
ings by scire facias.^ Where the party secured by 
a defective recognizance disregards it and treats 
it as a nullity, it is a good defense to a proceeding 
to enforce it.® 

Any defense may 'be interposed to a scire facias 
which may be made to a declaration.® The per¬ 
formance of the condition,*^ the impossibility of 
performance,® as where the principal is dead when 
the surety is called to produce him,® or that per¬ 
formance was prevented by an act of God^® or of 
the law,ii payment of the obligation,^® or want of 


§§ 38-39 

authority to take the recognizance,^® may be urged 
as a defense. 

Relief from forfeiture. Matters entitling the par¬ 
ties to relief from forfeiture should be set up by 
petition for such relief and not by way of defense 
in an action to enforce the recognizance.^^ 

Set-off, A claim cannot be set off against a re¬ 
cognizance which is not attached to it or to the 
consideration on which it rests.i® A claim against 
a town cannot be set off against penalty in action 
on forfeited recognizance given to the town.i® 

§ 39. Pleading 

a. In general 

b. Particular allegations 

c. Plea or answer 

d. Affidavit of defense 

e. Replication or reply 

f. Demurrer 

g. Amendment of scire facias or plead¬ 

ing 

h. Waiver of defects or objections 

i. Oyer 

a. In (jeneral 

Under modern practice the scire facias on a forfeited 
recognizance fills the place of both the summons and 
declaration, and no declaration or petition Is necessary; 
in an action to recover, the petition or declaration should 
fully, specifically, and definitely state the allegations 
necessary to a recovery. 

Under the former English practice a scire fa¬ 
cias was a writ merely and a declaration was al¬ 
so filed,!*^ but under modem practice the scire 
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89. Ala.—Peck v. State, 63 AJa. 201. 
53 O.J. p 679 note 65. 

90. Ill.—People v. Bubright, 160 
I11.APP. 628. 

91. Idaho.—Dllley v. State, 29 P. 
48, 3 Idaho 285. 

92. Tex.—Lee v. State, 8 S.W. 277, 
25 Tex.App. 331. 

93. Ill.—Peacock v. People, 83 Ill. 
331. 

53 O.J*. p 579 note 69. 

94. Pa.—^Arms Pocket-book, etc.. 
Novelty Co. v. Posey, 40 Pa.Super. 
361. 

95. Ind.—Cooper v. Harter, 1 Ind. 
427. 

63 C.J. p 579 note 71. 

96. Ill.—People v. Meacham, 74 Ill. 
292. 

63 C.J. p 580 note 81. 

97. Ill.—Mussulman v. People, 16 
Ill. 61. 

98. Pa.^<:!oznmonw6alth v. Fellman, 
17 Pa.Dist. 1060. 

63 C.J. p 579 note 73. 


99. Conn.—-Wallingrford v. Hall, 45 
Conn, 360. 

R.I.—State v. Sutcliffe, 17 A. 920, 16 
R.I. 620. 

1- Pa.—Commonwealth v. Llgrhtner, 
9 Watts & S. 117. 

63 C.J. p 679 note 76. 

2. Ill.—Mooney v. People, 81 HI. 
134. 

53 C.J. p 680 note 86. 

3. Pa,—McMIcken v. Common¬ 
wealth, 58 Pa. 213. 

4. Va—^Walker v. Commonwealth, 
131 S.B. 230, 144 Va. 648. 

FfCect of curative statutes see su¬ 
pra § 13. 

5. Pa.—Allen v. Kellam, 94 Pa. 263. 

63 C.J. p 580 note 84. 

6. Ill.—Wood V. People, 16 HI. 171. 

7. Ill.—Sans v. People, 6 Ill. 327. 

53 C.J. p 680 note 76. 

8. Ohio.—State v. Marberry, 29 Ohio 
N.P.,N.S., 237. 


9. Ohio.—State v. Marberry, supra. 

10. Va.—Caldwell v. Common¬ 
wealth. 14 Gratt. 698, 56 Va. 698. 

11. Va.—Caldwell v. Common¬ 
wealth, supra. 

12. Vt.—White v. Hall, 99 A. 274, 
91 Vt. 57. 

63 C.J. p 580 note 79. 

13. Ind.—Carmody v. State, 6 N.B. 
679, 106 Ind. 646. 

Ky.—Harris v. Simpson, 4 Litt. 166, 
14 Am.D. 101. 

14- Pa.—^Foulke v. Commonwealth, 
90 Pa. 267. 

Relief from forfeiture generally see 
supra S 28. 

15- Pa.—^In re Deckard's Estate, 10 
Pa.Dist 377, 26 Pa.Oo. 187. 

16. Conn.—-Wallingford v. Hall, 46 
Conn. 360. 

17. Mo.—State v. McEIhaney, 20 Mo, 
App. 684. 
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facias on a forfeited recognizance fills the place 
of *both the summons and declaration,and no dec- 
laration^^ or petition^o is necessary. A writ of 
scire facias should show all the acts essential to 
the validity of the recognizance.^! It should con¬ 
tain every material allegation necessary to a re¬ 
covery ,22 and should state with reasonable cer- 
tainty22 sufficient facts to justify the rendition of 
final judgment.24 Immaterial errors or defects in 
a scire facias will be disregarded.^® The prayer 
of the scire facias should require defendants to 
show cause why final judgment should not be ren¬ 
dered or execution awarded against them;^® but 
surplusage therein may be disregarded.^*^ Where 
the form of scire facias is prescribed by statute, 
scire facias on a forfeited recognizance which 
conforms thereto is goocL^s 

In an action to recover on a forfeited recog¬ 
nizance where the allegations necessary to a re¬ 
covery are fully, specifically, and definitely stated, 
the petition is good.^® In an action of debt the 
facts should be set out formally,®® and all matters 
of record on which plaintiff relies should be re¬ 
ferred to in the declaration with a prout patet per 
recordum.®! 

b. Particular Allegations 

(1) Befo-re whom taken and authority 
. (2) Acknowledgment, approval, and re¬ 
turn 

(3) Setting out recognizances or filing 

copy 

(4) Breadi of condition and forfeiture 

(5) Nonpa 3 rment of penalty or outstand¬ 

ing judgment 


(1) Before Whom Taken and Authority 

The declaration or scire facias should aver before 
whom the recognizance was taken, and that such officer 
had authority and Jurisdiction to take it. 

The declaration or scire facias should aver be¬ 
fore whom the recognizance was taken,®® and that 
such officer had authority and jurisdiction to take 
it;®® but the special facts showing that the officer 
had authority in the particular case need not be 
alleged.®^ It has been held that it should be av¬ 
erred that the recognizance was taken by order of 
court,®® but that, where it is alleged that it was 
entered into, it need not be alleged that it was 
entered into in open court.®® 

(2) Acknowledgment, Approval, and Return 

A scire facias or declaration must show that the 
recognizance was acknowledged, approved by the of¬ 
ficer taking it, and returned and filed or made a record 
in the proper court where return is required. 

A scire facias or declaration must show that the 
recognizance was acknowledged,®*^ approved by 
the officer taking it,®® and returned and filed or 
made a record in the proper court where a return is 
required.®® These facts, however, need not ap¬ 
pear by direct averment, but it is sufficient if they 
appear by recital or otherwise,^® or are implied 
in what is alleged.^! It need not be alleged that 
the recognizance was entered on the docket, as re¬ 
quired by a statute.^® 

(3) Setting Out Recognizances or Filing 

Copy 

It Is usually sufficient to set out the recognizance In 
substance and according to its legal effect, so as to 
show the nature of the liability Incurred. 

It is usually sufficient to set out the recognizance 
in substance and according to its legal effect,^® 


la m. —Compton V. People, 86 HI. 
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258. 
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2a Tex.—State v. Cox, 25 Tex. 404. 

24. Tex.—^Brown v. State, 43 Tex. 
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53 C.J. p 580 note 3. 

25. Tex.—State v. Glaevecke, 38 
Tex. 53. 

53 C.J. p 680 note 4. 

26. ^ Tex.—Davidson v. State, 20 Tex. 
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27. N.C.—State v. Dickenson, 7 N. 
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2a Ala.—Gooden v. State, 85 Ala. 
430. 

53 C.J. p 581 note 9. 
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Kan. 475. 

63 O.J. p 581 note 11. 

3a Me.—State v. Folsom, 26 Me. 
209. 

53 C.J. p 581 note 12. 

31. KH.—State V. Davis, 48 N,H. 
600. 

3a Ind.—Griffin v. State, 48 Ind. 
258. 

53 C.J. p 681 note 15. 
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636. 

53 C.J. p 681 note 16. 

34. Ind.—^Friedline v. State, 93 Ind. 
366. 
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43, 24 Tex.App. 214. 
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39. Ill.—Conner v. People, 20 Ill. 
381. 

53 C.J. P 581 note 22. 

40. BZan.—^Barkley v. State, 16 Kan. 
99. 
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90 as to show the nature of the liabili^ incurred 
but, where court rules require a scire facias to 
conform strictly to the terms of the recognizance, 
it will not he sufficient merely to set forth the re¬ 
cognizance according to its legal effect.^® Under 
a statute providing that, when any pleading is 
founded on a written instrument, the original, or 
a copy thereof, must be filed with the pleading, 
a recognizance has been held to be a written in¬ 
strument, and a copy thereof must be filed with a 
scire facias or comiplaint in an action thereon;^® 
but it has been held that it is a sufficient compli¬ 
ance with such a statute that the recognizance be 
set forth in the pleading in haec verba,^7 and that, 
where so set forth, no copy need be filed.^^ 

Errors in a recognizance may be suggested and 
remedied by proper averments in the scire facias, 
and omissions in the record may be supplied by 
proper and full averments therein.50 Where the 
scire facias sets out the recognizance in haec verba, 
no suggestion of the omission in the body of the 
recognizance of the name of a party signing it is 
necessary.51 

(4) Breach of Condition and Forfeiture 

The breach of condition should be alleged, and It 
should also be alleged that the forfeiture was declared 
and entered of record. 

Bhe breach of condition should be alleged,and, 
where it appears of record it should be set out 
with a prout patet per recordum.68 The breach 
should not be assigned so narrowly that the possi¬ 
bility that the condition was performed is not ex- 
cluded.54 It should also be alleged that forfei¬ 
ture was declared and entered of record,®® and 
there is authority to the effect that the allegation 
of a forfeiture by tihe court implies that the prop¬ 


er steps authorizing such forfeiture have been tak¬ 
en,®® and that, where such an allegation is made, 
there need be no allegation of default on the part 
of the principal®^ or sureties.®® It has been held 
that, where a default is alleged on the part of de¬ 
fendant, it will be presumed that a judgment of for¬ 
feiture was entered of record®® and an allegation 
of such default, without a further allegation of a 
judgment of forfeiture, is sufficient.®® A copy of 
the certificate or judgment of forfeiture need not 
be set out;®i nor need the order of the court di¬ 
recting the prosecution of the recognizance be 
averred.®^ In case of default before a justice, 
which default he is required by statute to certify 
to a county or circuit court, the default before the 
justice, and that he certified the recognizance, with 
a record of the default, to sudh court must be av¬ 
erred.®® 

(S) Nonpayment of Penalty or Outstanding 
Judgment 

An allegation that the penalty has not been paid 
or that the Judgment In the original cause is still out¬ 
standing Js unnecessary. 

Allegation that the penalty has not been paid®^ 
or that the judgment in the original cause is still 
outstanding®® is unnecessary, as payment is a mat¬ 
ter of defense which must be pleaded.®® 

c. Flea or Answer 

The averments of a scire facias may be put In Issue 
by a plea or answer, which should state all the facts 
necessary to show that final judgment should not be 
entered. 

The averments of a scire facias may be put in 
issue by a plea or answer,®^ which must be in writ¬ 
ing,®® or by an affidavit of defense, as discussed 
infra subdivision d of this section. The plea or an- 
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58. K.H.—Btate v. Davis, 43 


600—Philbrick v. Buxton, 43 N.H. 
462. 

54. Ohio.—State v. Johnson, 13 Ohio 
176. 

68 CJ. p 682 note 40. 

66. Ind.—State v. Thistlethwaite, 88 
Ind. 817. 

63 CJ. P 682 note 41. 

SB, Ind.—Rubush v. State, 13 N.E. 
877, 112 Ind. 107—Friedline v. 

State, 93 Ind. 866. 

67. Ind.—^Rubush v. State, 13 N.E. 
877, 112^ ind. 107. 

SB, Ind.—^Friedline v. State, 98 Ind. 
366. 

53 C.J. P 582 note 44. 

59. R.I.—State v.' Bdgerton, 12 R.I. 
104. 

53 CJ. p 682 notes 46-48. 

6a Minn.—State v. Grant, 16 Minn. 

89. , . , - 

68 O.J. p 582 note 46. 
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61, Ind.—^Fowler v. State, 91 Ind. 
507. 

53 C J. p 682 note 47. 

68. N.T.—^People v. Blankman, 17 
Wend. 262. 

63. Ill.—People V. Green, 58 Ill. 236. 
53 C.J. P 588 note 60. 

64. Minn.—State v. Grant, 10 Minn. 
39. 

Mo.—Snowden v. State, 8 Mo. 483, 

65. ' Vt—White V. Hall, 99 A. 274, 91 
, Vt 57. 

58 C.J. p 583 note 53. 

6a Minn.—State v. Grant, 10 Minp. 
39. 

67. ill.—WoodT. People, 16 l^U. 171. 
53 CJ. p 688 note 66. , , 

6a — ^Brown V, Commenwealtli,^ 

Mete. 221. V • 
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swer should state all the facts necessary to show 
that final judgment should not be entered,6® and 
must negative all intendments.^o A plea which nei¬ 
ther denies nor confesses and avoids any material 
fact averred in the scire facias is technically badJ^ 
A code provision requiring that only the substantive 
facts necessary to constitute a cause of action or de¬ 
fense shall be stated applies to an answer to a scire 
facias on a recognizance.72 A plea is not double 
where it attacks two defects in one and the same 
record.'^2 a default or failure to answer admits 
the truth of the facts alleged in a scire facias to 
enforce a recognizance.*^^ 

Special pleas. Matters amounting to the general 
issue cannot be specially pleaded.*^5 While a spe¬ 
cial plea which seeks to avoid the effect of the rec¬ 
ord,*^® such as a plea of act of God or of law,*^*^ 
release, *^8 infancy,coverture,^® payment,^! or that 
the party sued is not the cognizor,22 is proper, a 
plea which contradicts it is 'bad,23 defendant being 
called on to answer the judgment and not the pro¬ 
ceedings on the recognizance.24 Thus, a plea that 
the recognizance was obtained by fraud,2 6 that de¬ 
fendant does not owe the amount sought to be re- 
covei;ed,26 that defendant did not make or execute 
the recognizance,27 or that it was not acknowl¬ 
edged by the parties,28 or a plea which undertakes 
to question the authority of the officer taking the 
recognizance to execute the office of justice of the 
peace,2® is bad. In some jurisdictions, however, 
where the execution and taking of a recognizance 
are defined and regulated by statute, it has been 


held that defendant may plead that he did not ex¬ 
ecute the recognizance^® or that it was not accept¬ 
ed by a court or magistrate of competent juris- 
diction,®! such decisions, at least in some juris¬ 
dictions, being based on the theory that, where the 
recognizance is not executed or taken in accord¬ 
ance with the provisions of the statute, it has no 
vitality, and does not become a record. 2^ 

The fact that the scire facias is premature must 
be specially pleaded,23 but an allegation in an an¬ 
swer that there was no record of the default or 
forfeiture states no defense.^^ Where the ground 
of defense is suoh that on an application therefor 
the court should and ought to enter a judgment for 
an exoneratur, there is no reason against specially 
pleading the defense, if it is a bar to the action.®^ 

Nul tiel record is always a proper plea in debt^® 
or scire facias^^ on a recognizance; and it is the 
only plea by which the recognizance as an existing 
fact,22 or a forfeiture of record,^® can be put in 
issue, or by which the party may deny the verity 
of the record of which oyer is given.^ It is also 
the proper plea in case of a variance between the 
record and the pleading.^ The sufficiency of the 
recognizance to support the writ of scire facias 
where the recognizance is not set out must be raised 
by a plea of nul tiel record.® It is not a proper 
plea, however, to take advantage of the fact that 
the scire facias is premature.^ It has been held 
that in scire facias under the plea of nul tiel rec¬ 
ord, the only question being whether there is such 
a record, pleas raising other issues are properly 


69. Colo.—Tanquary v. People, 139 
P. 1118, 26 C 0 I 0 .APP. 631. 

63 C.J. P 684 note 9. 

70. Tenn.—^Devine v. State, 6 Sneed. 
622. 

63 C.J. p 684 note 10. 

71. III.—Landis v. People, 39 Ill. 79, 

72. Mo.—State v. Meyers, 61 Mo. 
414. 

73. Miss.—^Pounds v. State, 60 Miss. 
926. 

63 C.J. P 584 note 13. 

74. Ill.—Eietzell v. People, 72 Ill. 
416—Garrison v. People, 21 Ill. 636. 

78. Bel.—^Readlnff v. State, 1 Harr. 
190. 

76. Ohio.—State v. Daily, 14 Ohio 91. 

77. Va.—Caldwell v. Commonwealth, 
14 Gratt. 698, 65 Ya. 698. 

78. Ohio.—State v. Daily, 14 Ohio 91. 

79. Ohio.—State v. Daily, supra. 

80. Ohio.—State v. Daily, supra. 

81. Ohio.—State v. Daily, supra., 

63 O.J. p 584 note 94. 

4S8.. 11.L—State V. Sutcliffe, 17 JL 
920, 16 B.L 520. 


83- DL—Welborn v. People, 76 Ill. 
616. 

53 C.J. p 584 note 96. 

84. Miss.—State v. Rhonimus, 47 
Miss. 314. 

53 C.J. p 684 note 97. 

85. Ohio.—State v. Daily, 14 Ohio 
91. 

53 C.J. p 684 note 99. 

86. R.I.—State V. Sutcliffe, 17 A. 
920, 16 R.I. 620. 

63 C.J. p 684 note 1. 

87. Ill.—Peacock v. People, 83 Ill. 
331. 

63 C.J. p 684 note 2. 

88. Ohio.—State v. Daily, 14 Ohio 
91. 

R.I,—State V. Sutcliffe, 17 A. 920, 16 
R.I. 620. 

89. Ill.—^People v. Meacham, 74 Ul. 
292, 296. 

63 .C.J. p 684 note 4. 

90. Iowa—State v. Carr, 4 Iowa 289. 
53 C.J. P 584 note 6. 

91. Iowa—State v. Carr, supra 

92. Iowa—State v. Carr, supra 
63 C.J. p 684 note 7. 
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93. Pa—Cooper v. Gray, 10 Watts 
440. 

94. Kan.—Barkley v. State, 16 Kan. 
99, 110. 

53 C.J. p 684 note 8. 

96. Va—Caldwell v. Commonwealth, 
14 Gratt 698, 55 Va 698. 

53 C.J. p 580 note 92. 

98. Ohio.—State v. Cnppen, 1 Ohio 
St 899. 

97. Fla—West V. State, 78 So. 275, 
76 Fla 842. 

53 C.J. p 583 note 72. 

98. N.J.—State V. Krulse, 32 N.J. 
Law 313. 

99. Ind.—Wilson v. State, 6 Blackf. 

212 . 

1. Va—Wood V. Commonwealth, 4 
Rand. 329, 25 Va 329. 

2. Mo,—State v. Furguson, 50 Mo. 
470. 

53 C.J. p 583 note 76, p 586 note 42. 

3. Miss.—State v. Rhominus, 47 
Miss.'314. 

53 C.J. P 586 note 39. 

4. Pa—Cooper v. Gray, 10 Watts 
440. 
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stricken out,5 as are additional pleas setting up mat¬ 
ter admissible under the plea of nul tiel record.® 
Notice of special matter cannot be given under a 
plea of nul tiel record.*^ 

A plea in abatement is the only way by which 
nonjoinder of parties may be taken advantage of,® 
unless the nonjoinder appears by the pleadings,® 
and a plea in abatement should be resorted to when 
it is intended to question the suflGiciency of the 
copy of a scire facias served on defendant, as dis¬ 
tinguished from questioning the suflBciency of the 
original.!® 

Nil debet is generally not a proper plea,!! and 
this rule is not changed by a statute permitting no¬ 
tice of matter intended to be proved to be filed 
with a plea of nil debet;!® but the plea of nil debet 
has been allowed.!® 

Non est factum has been held not a proper plea 
to a recognizance which has become a matter of 
record,!^ but such a plea has been allowed.!® 

Nul tiel recognisance is not a proper plea to scire 
facias on a recognizance.!® 

d. A£9.davit of Defense 

An action on a recognizance has been held to be 
such an action as conies within a rule requiring an af. 
fldavit of defense to be filed, under penalty of Judgment 
against the defendant for want of a sufficient affidavit. 

In jurisdictions where an aflSdavit of defense is 
required, an action on a recognizance has been 
held to be such an action on debt or contract as 
comes within the rule under penalty of judgment.!^ 
The commonwealth, as well as an individual, is en¬ 
titled to the benefit of the rule,!® and judgment 
may be entered against defendant for want of a 
sufficient affidavit.!® An affidavit of defense, how¬ 
ever, is not necessary where plaintiflTs pleading is 

6. R.I.—state v. Sutcliffe, 17 A, 920, 

1$ H.I. 520. 

6. IlL—^Bradley v. People, 21 Ill.App. 

78. 

7. Tt —Card v. Sargreant, 15 Vt 398. 

53 C.J. p 583 note 81. 

8. Ind.—Wilson v. State, 6 Blackf. 

212 . 

Mich.—^People v. Dennis, 4 Mlcb. 609, 

69 Azn.D. 338. 

9. Mich.—^People v. Dennis, supra, 
la Tex.—Wilson v. State, 25 Tex. 

169. 

11- R.I.—State V, Sutcliffe, 17 A. 

920, 16 R.I. 520. 

53 C.J. p 583 note 83. 

12. N.T.—White v. Converse, 20 
Wend. 266. 

53 C.J. p 588 note 84. 

13. Ohio.—Swank v. State, 8 Ohio 
St 429. 
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insufficient to set up a valid right to enforcement,®® 
and, hence, where the matter of defense appears 
on the alleged recognizance or sdre facias, it 
need not be shown iby affidavit of defense, as where 
it appears that the paper produced and set out in 
the scire facias is not a recognizance,®! or it ap¬ 
pears from the record that the purported acknowl¬ 
edgment was by attorney,®® or nothing appears to 
show that the party before whom the purported ac¬ 
knowledgment was taken was acting in any public 
capacity.®® Affidavits of defense stating that, the 
conditions of the recognizance having been ful¬ 
filled, the recognizance was discharged, and that 
a petition to remit the forfeiture had been pre¬ 
sented,®^ or setting up a conditional discharge,®® 
have been held insufficient. It has been held a 
good defense by way of affidavit to a scire facias 
on a defective recognizance that it was treated 
as a nullity by the party to be secured thereby.®® 

6. EepHcation or Reply 

The replication to a plea to a scire facias on a re¬ 
cognizance should respond to the plea, and must pre¬ 
sent matter of estoppel, deny In whole or in part the 
matter set up in the plea, or confess and avoid It. 

The replication to a plea to a scire facias on 
a recognizance should respond to the plea,2*^ and 
must present matter of estoppel, deny in whole or 
in part the matter set up in the plea, or confess 
and avoid it.®® If the cause of action was not the 
same, replication to a plea of former recovery 
should set up that fact instead of replying nul tiel 
record.®® 

f. Demiurer 

In an action on a recognizance defendant may demur, 
but he may not demur and answer at the same time; 
objections to an action on a recognizance which are mat¬ 
ters of substance may be raised by a general demurrer. 

81. S.C.—State v. Abrens, 46 S.O.L. 
493. 

S.C.—State V. Ahrens, supra. 

23. S.C.—State V. Ahrens, supra. 

24. Pa.—Magle v. Commonwealth, 4 
A. 738—^Boringr v. Commonwealth, 
4 A. 738. 

23. Pa.—Commonwealth v. Fellman, 
17 PaDist. 1060—Commonwealth v. 
Good, 17 Pa.Dist' 1061. 

26. Pa.—Allen v. Eellam, 94 Pa. 253. 
53 CJr. p 585 note 25. 

27. Ark.—Cannon v. State, 17 Ark. 
365. 

Ind.—James v. State, 7 Blackf. 825. 

2a Ark.—Cannon v. State, 17 Aflc. 
865. 

29. Ind.—James v. State, 7 Blackf^ 
326. 


14. Ill.—Kuhle V. People, 65 IlLApp. 
878. 

68 C.J. p 583 note 86. 

15. S.C.—State V. Mayson, 11 S.C.D. 
425. 

la lU.—Mooney v. People, 81 IlL 
134. 

17. Pa—Hhrres v. Commonwealth, 
86 Pa. 416, 

53 C.J. p 584 note 15. 

Suspension of prior practice in re¬ 
spect of affidavits of defense gen¬ 
erally see Pleading $ 177 b. 
la Pa—Commonwealth v. Boult, 1 
Browne 287. 

la Pa—Magie v. Commonwealth, 4 
A. 788. 

53 C.J. p 585 notes 28, 24. 

30 . S.C.—State v. Ahrens, 47 S.C.D. 
493. 

58 CJ. p 585 note 19; 
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In an action on a recognizance defendant may 
demur,30 but he may not demur and answer at the 
same time.3i Objections to a declaration in an 
action on a recognizance which are matters of 
substance may be raised by a general demurrer.32 

Scire facias. An allegation which does not iden¬ 
tify plaintiff on a writ of scire facias as the ob¬ 
ligee of the recognizance is demurrable ;33 but, 
if the prayer of a sdre facias is erroneous, it is 
but a matter of form, and cannot be availed of 
on general demurrer.34 In some jurisdictions the 
rule is that, although a demurrer to a scire facias 
will not go behind the record,35 if enough appears 
in the record and files of the court to entitle the 
state to execution, any errors or omissions in the 
writ will be disregarded on demurrer to the writ.36 
While the question has been held unsettled,37 some 
jurisdictions hold that, where the recognizance 
is set out in the writ, the question of its sufficien- 
cy,33 as well as the question of a variance be¬ 
tween the writ and the recognizance,33 may be tak¬ 
en advantage of by demurrer. Although it has 
been held that a scire facias which fails to set 
forth the recognizance or so much thereof as shows 
the undertaking and nature of the liability incur¬ 
red is demurrable,^® it has also been held in other 
jurisdictions that, where the recognizance is not set 
out it is not properly a part of the record in that 
proceeding, and its sufficiency to support the writ^i 
or the matter of variance^^ cannot be taken ad¬ 
vantage of by demurrer. Where the recognizance 
is insufficient to support the writ^3 or there is a 
material variance between the recognizance of rec¬ 
ord and the pleading,^^ defendant may crave oyer 


and afterward demur. Under a statute permitting 
recovery on a defective recognizance on a sug¬ 
gestion of the defect in a scire facias or action of 
debt, if the scire facias in which the recognizance 
is copied does not suggest a defect apparent on its 
face, the omission of the suggestion can only be 
taken advantage of by special demurrer.^® 

Objections as to joinder* Misjoinder is a ground 
of demurrer,43 as where there is a joint action on 
a several recognizance ;47 but nonjoinder may not 
be taken advantage of by demurrer unless it appears 
in the writ or declaration,48 and must be raised 
by plea in abatement, as discussed supra subdi¬ 
vision c of this section. The question whether 
only some of the parties are bound cannot be 
raised by a joint demurrer to a scire facias against 
joint and several recognizors.^® 

Opening record. A demurrer to a plea reaches 
the scire facias,®® but it will not be carried back 
over a plea of nul tiel record, which is a plea of 
the general issue.®i 

g. Amendment of Sdre Facias or Pleading 

General rules as to amendments apply to declara¬ 
tions and scire facias on recognizances, which may be 
amended at the discretion of the court. 

General rules as to amendments apply to declara¬ 
tions and scire facias on recognizances.® 3 The 
amendments are in the discretion of the court,®® 
and the declaration or scire facias may be amended 
as to matter of form,®4 and so as to conform to 
the recognizance,®® after the record has been 
amended pending the action.®® A failure to allege 


30. Tex.—state v. Cox, 25 Tex. 404. 
Va.—Garland v. EUlis, 2 Leigh 565, 29 

Va. 666. 

31. S.C.—State v. Mayson, 11 e.O.L. 
425. 

53 C.J. p 583 note 62. 

32. U.S.—U. S. V. Atwlll, D.C.N.T., 
24 F.Cas.No.14,475. 

53 C.J. P 585 note 31. 

33. Del.—Woodward v. Daniels, 130 
A. 30, 3 W.W.Harr. 36. 

34. Mo.—Unterreln v. McLane, 16 
Mo. 843. 

53 C.J. p 581 note 6. 

35. m.—Norfolk v. People, 48 HI, 
9. 

53 C.J. p 585 note 32. 

36. Mo.—State v. Heed, 62 Mo. 569. 
63 C.Jr. p 585 note 33. 

37. Ark.—State v. WllUams, 17 Ark 
871. 

63 C-J. p 585 note 35. 

38. Conn.—Ferry v, Burchard, 21 
Conn. 597. 


Ky.—^Fowler v. Commonwealth, 4 T. 
B.Mon. 128. 

39. Ky.—Simpson v. Commonwealth, 
1 Dana 623. 

40. Tenn.—State v. Johnson, 6 Baxt 
198—State v. Arledge, 2 Sneed 229. 

41. Miss.—State v, Rhominus, 47 
Miss. 314. 

53 C.J. p 685 note 39. 

42. Me.—State v. Corson, 10 Me. 473. 

43. Ky.—Commonwealth v. Miller, 4 
B.Mon. 418. 

53 C.J. p 686 note 41. 

44. N.H.—State v. Kinne, 89 N.H, 
129. 

53 C.J. p 586 note 42. 

46. Ind.—Ross V. State, 6 Blackf. 
316. 

46. Md.—Parrish v. State, 14 Md. 
238. 

53 C.J. p 686 note 47. 

47. Ind.—^Lockwood v. State, 7 
Blackf. 417—Chandler v. State, 6 
Blackf. 471. 


48. Mich.—People v. Dennis, 4 Mich. 
609, 69 Am.D. 338. 

49. Ala.—^Hall v. State, 9 Ala. 827. 

53 C.J> P 585 note 46. 

50. Ind.—^Wellman v. State, 6 
Blackf. 343. 

Va.—^Archer v. Commonwealth, 10 
Gratt. 627, 51 Va. 627. 

61. HI.—Compton v. People, 86 Ill. 
176. 

53. Ill.—^Peacock v. People, 83 IlL 
331. 

53 C.J. p 586 note 56. 

53. U.S.—^U. S. V. George, O.C.Minn., 
26 F.Cas.No.16,199, 3 Dill. 431. 
Mass.—Commonwealth v. Cheney, 108 
Mass. 33. 

64. Pa.—Kirkner v. Commonwealth, 
6 Watts & S. 557. 

Tex.—State v. Glaevecke, 33 Tex 63. 

65. Miss.—Tucker v. State, 55 Miss. 
452. 

53 C.J. P 686 note 58. 

56. Mass.—^Morrill v. Norton, 116 
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that the recognizance is on file is amendable,®^ 
as is a failure to surest defects in the recogni¬ 
zance when such suggestion is allowable under stat¬ 
ute in the case of a defective recognizance.®* 
Terms may be imposed where the amendment in¬ 
volves a matter of substance.*® 

h. Waivtt of Defects or Objections 

In an action on a recognizance pleading over waives 
defects In previous pleadings or proceedings, and objec¬ 
tion to matters in abatement are waived by pleading 
In bar. 

In an action on a recognizance pleading over 
waives defects in previous pleadings or proceed¬ 
ings.®® Answering over after a demurrer has been 
overruled is a waiver of the demurrer.®^ Objection 
to matters in abatement, such as nonjoinder not 
appearing of record, or objections to the service 
of the scire facias or its return,®® are waived by 
pleading in bar, and a motion in arrest of judg¬ 
ment based on such objections will not lie.®^ So, 
too, objection to the sufficiency of the allegation of 
breach comes too late after verdict,®® and the va¬ 
lidity of the recognizance cannot be questioned 
after judgment®® Defects in the recognizance can¬ 
not be taken advantage of after a judgment nil 
dicit®'^ Variance is waived if not objected to 
when the recognizance is offered in evidence,®® 
and it cannot be taken advantage of after a judg¬ 
ment by default,®® or on appeal;*^® but variance be¬ 
tween the recognizance and scire facias is not 
waived by failure to crave oyer and demur, and 
by pleading nul tiel record'll Joinder of a defend¬ 
ant in a demurrer filed by the state to a plea waives 
any irregularity in entering a discontinuance as to 
a codefendant'^2 


L Oyer 

Where the recognizance Is not set out In the scire 
facias, or where a statute dispenses with the recital of 
the recognizance In the writ, oyer Is demandable. 

Where the recognizance is not set out in the sdre 
facias,*^® or where a statute dispenses with the 
recital of the recognizance in the writ,^^ oyer is 
demandable. Where oyer is craved and obtained 
in an action on a recognizance, the record thereby 
becomes part of the declaration, and defendant is 
entitled to make use of it in shaping his pleading.75 

§ 40. - Issues, Proof, and Variance 

a. Issues and proof 

b. Variance 

a. Issues and Proof 

Special facts amounting to a defense must be spe¬ 
cially pleaded in order to be put in Issue*, a plea of nul 
tiel record puts In issue only the existence of the record 
of the recognizance. 

Special facts amounting to a defense must be 
specially pleaded in order to be put in issue.*^® A 
general denial under the code puts in issue the al¬ 
legation of default in a petition in an action on a 
recognizance.'^'^ The plea of pa 3 ntnent confesses the 
existence of a valid recognizance, and under such 
plea the effect of the actual recognizance is not in 
issue.'^® 

A plea of nul tiel record puts in issue only the 
existence of the record of the recognizance,'^® 
and this, it has been held, is also put in issue by a 
plea non est factum,®® or nil debet,®1 when these 
pleas are allowed. All the material allegations of 
the scire facias as to the making, certifying, and 
filing of the recognizance are put in issue by the 
plea of nul tiel record,®® but it does not put in issue 


Mass. 487—Commonwealth v. Chen¬ 
ey, 108 Mass. 33. 

57. U.S.—XT. S. V. Atwill, D.C.N.T., 
24 F.Cas.No.14,475. 

58. Ind.—^Patterson y. State, 10 Ind. 
296. 

59. Me.—State v. Folsom, 26 Me, 
209. 

60. Mo.—State v. Morgan, 28 S.W, 
17, 124 Mo. 467. 

61. Mo.—State v. Morgan, supra. 

62. Mich.—^People v. Dennis, 4 Mich. 
609, 69 Am.D. 338. 

63. HI.—^Petty v. People, 19 Ill^App, 
317—^Lewis V. People, 18 IlLApp. 
76. 

64. Mich.—People v. Dennis, 4 Mich. 
609, 69 Am.D. 338. 

65. Pa.—^ICirkner v. Commonwealth, 
6 Watts & S. 667-^tewart v. 
Moody, 4 Watts 168. 


66. S.C.—Barton v. Keith, 20 S.C.L. 
537. 

67. Ind.—^Patterson v. State, 10 Ind. 
296. 

68. Ala.—Shreeve v. State, 11 Ala. 
676. 

Ill.—Welborn v. People, 76 ni. 616. 

69. Miss.—SafCold v. State, 60 Miss. 
928. 

70. Ill.—Welborn v. People, 76 Ill. 
516. 

71. Mass.—^Harrington v. Brown, 7 
Pick. 232. 

73. Ark.—^Warren v. State, 19 Ark. 
214, 68 Am.D. 214. 

73. Va,—Wood V. Commonwealth, 4 
Rand. 329, 25 Va. 329. 

63 C.J. p 585 notes 41, 42. 

74. Ala.—State v. Craig, 12 Ala. 363 
—^Bllison V. State, 8 Ala. 273. 

75. Vt.—White v. Hall, 99 A. 274, 91 
Vt. 67. 


76. R.I.—estate v. Sutcliffe, 17 A. 
920, 16 R.I. 520. 

53 C.J. p 586 note 79. 

Matters which may be specially 
pleaded see supra $ 39 c. 

77. Kan.—Ingram v. State, 10 Kan. 
630. 

53 C.J. p 586 note 81. 

73. Pa.—Abbot v. Lyon, 4 Watts & 
S. 38. 

79. R.L—State v. Sutcliife, 17 A. 920, 
16 R.I. 520. 

58 C.J. P 586 note 69. 

Raising variance by plea nul tiel rec¬ 
ord see supra 9 39 c. 

80. S.C.—State V. Mayson, 11 SC.L. 
425. 

81. Ohio.—Swank v. State, S Ohio 
St. 429. 

82. Ill.—Petty V. People. 19 ni.App. 
317, affirmed 8 N.F. 304, 118 m. 

1 148. 
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the verity of the record,the previous proceedings 
or inducement,*^ the jurisdiction of the court,** 
or the fact that defendant entered into the recog¬ 
nizance.** The fact that the scire facias was pre¬ 
maturely issued is not put in issue by a plea of 
nul tiel record,*7 but must be specially pleaded, as 
discussed supra § 39 c. 

Proof. The proper proof on a plea of nul tiel 
record is an inspection of the original recogni¬ 
zance.** It was hdd in an early case in an ac¬ 
tion of debt on a recognizance that partial pa)mient 
could not be shown under a plea of payment.** 
Matters amounting to legal pa 3 nnent or discharge 
cannot be shown unless pleaded specially.** 

b. Variance 

Variance between the recognizance and acire facias 
and between the Judgment nisi and scire facias as to 
matters affecting the substance of the obligation Is ma¬ 
terial and fatal. 

Variance between the recognizance and scire fa¬ 
cias and between the judgment nisi and scire fa¬ 
cias as to matters affecting the substance of the 
obligation is material and fatal.*i Variance, how¬ 
ever, as to immaterial matters will not be fatal,** 
nor will verbal variance where the substance is 
the same.** A variance may arise because of a 
difference between the amoimt of the judgment 
nisi and that stated in the scire facias.*^ A vari¬ 
ance arising because of a mistake between the name 
stated in the body of the recognizance and that 
signed to the instrument,** or between the name 
stated in the recognizance and that of defendant 
in the scire facias,** may be avoided by aver¬ 
ment of the mistake and proof that defendant was 
the same person who entered into the recognizance. 


Such variance is not material where the principle 
of idem sonans is applicable.*^ The fact that the 
recognizance gives the initial of the given name 
of the party entering into it, and that he is sued 
by his full name, creates no variance,** especially 
where it is averred that defendant, giving his full 
name, entered into the recognizance by the use of 
his initial.** It has been held that a variance in 
names is amendable and that, therefore, a judgment 
cannot be reversed because such variance was dis¬ 
regarded by the court^ 

§ 41. Evidence 

A recognizance being a matter of record, every rea¬ 
sonable presumption will be resorted to for the purpose 
of upholding it; and the record of the recognizance and 
forfeiture is sufficient evidence to support a Judgment. 

A recognizance being a matter of record, every 
reasonable presumption will be resorted to for the 
purpose of upholding it,* such as that the prin¬ 
cipal was required to enter into it,* and that the 
forfeiture was properly taken.^ In some jurisdic¬ 
tions an entry of forfeiture raises a presump¬ 
tion that the principal and bail were properly called 
and did not appear,* but in others it is held that the 
scire facias must aver, and that the burden is on 
plaintiff to sustain the averment, that the principal 
was called and defaulted.* Plaintiff must show the 
existence of a perfect record,*^ the authority of 
the officer taking the recognizance,* and that there 
was a valid judgment of forfeiture.* The burden 
rests on plaintiff to explain any alteration in the 
recognizance.^* Defendant, on a scire facias, has 
the burden of showing why the conditional judg¬ 
ment of record entered against him should not be 
made absolute, and execution issued thereon.^^ He 
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also has the burden of proving a special plea,i2 
such as the death of the principal.!® 

Admissibility, Proof in an action on a recogni¬ 
zance must be by the record,and it is the only 
evidence receivable to prove the contents of the 
recognizance;!® hence, the recognizance,!® the cer¬ 
tificate to the recognizance,!^ the record of the 
justice,!® and the record of forfeiture,!® are admis¬ 
sible. The clerk’s certificate that the recognizance 
was filed in court is the regular evidence of that 
fact,®® but it has been said to be not the only suffi¬ 
cient evidence.®! Proceedings against the princi¬ 
pal after the forfeiture are not admissible;®® nor 
is a record of a plea of guilty by the principal 
admissible as against the surety to show breach of 
condition,®® although such a record is admissi¬ 
ble against the principal.®^ 

Weight and sufficiency. The record of the recog¬ 
nizance and forfeiture is sufficient evidence to sup¬ 
port a judgment.®® Forfeiture must be shown by 
the record; evidence aliunde is not sufficient®® 
The entry of record of a note of the substance from 
which a formal recognizance may be made up is 
sufficient evidence of the recognizance.®*^ An in¬ 
dorsement by the clerk of the return and entry of 
the recognizance is sufficient evidence of such 
facts,®® and the jurisdiction of the justice is shown 
by his transcript showing that the proceedings 
were regular.®® 

§ 42. Trial 

The Issue on a plea of nul tiel record In an action 
or scire facias on a forfeited recognizance Is for the court, 


and not for the Jury, although the rule Is otherwise on 
special pleas raising an Issue of fact. 

The issue on a plea of nul tiel record in an ac¬ 
tion or scire facias on a forfeited recognizance is 
for the court, and not for a jury,®® although the 
rule is otherwise on special pleas raising an issue 
of fact®! Summary proceedings under statutes are 
ordinarily to be tried without the intervention of a 
jury,®® unless otherwise provided,®® and it is only 
when common-law actions are brought for the col¬ 
lection of a forfeited recognizance that the rules 
prevailing in common-law proceedings apply, so 
that a jury trial may be demanded.®^ Judgment 
nil dicit may be entered in an action of debt for 
the penalty of a recognizance entered into for de¬ 
fendant’s appearance, without a writ of inquiry, 
and without evidence and assessment of damages by 
a jury.®® Instructions declaring the legal effect 
of the recognizance are proper,®® but instructions 
as to the weight of the evidence are not proper.®*^ 

Verdict and assessment of damages. In a pro¬ 
ceeding by scire facias on a forfeited recogni¬ 
zance a verdict by a jury for plaintiff on the is¬ 
sue raised by special pleas is sufficient,®® and the 
court may award execution without any further 
finding of damages,®® but in an action of debt the 
rule is different,4® and, although part of the is¬ 
sues are tried by the court and part by the jury, 
the jury should assess the damages.^! It has been 
held that, where judgment is entered for want of 
affidavit of defense, the court may assess the dam¬ 
ages at the time the judgment is entered without 
reference to the clerk to assess them.^® 
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§ 43. Judgment 

Final Judgment on the scire facias must be rendered 
according to the effect of the recognizance, although 
Judgment should not be rendered as long as any pleas 
remain undisposed of. 

Final judgment on the scire facias must be ren¬ 
dered accoitiing to the effect of the recognizance, 
although judgment should not be rendered as long 
as any pleas remain undisposed of.^^ However, 
disagreement between use-plaintiffs as to the 
amounts due them is not a bar to the entry of 
judgment, since the money, when collected on 
execution, may be brought before the court for dis- 
tribution.^5 When defendants do not appear or 
file any plea, a judgment by default is authorized.^® 
The judgment should recite the judgment nisi,^*^ 
and state that plaintiff should have execution ac¬ 
cording to the force and effect of the recogni- 
2ance,48 but informality in entering the judgment 
will not invalidate it.^® 

Joint or several judgments. Final judgment on 
the scire facias must be joint or several according 
to the liability of the parties.®® Where the liabil¬ 
ity on the recognizance is joint, separate judg¬ 
ments cannot be entered against the principal and 
surety,and a judgment against one of joint rec¬ 
ognizors, which takes no notice of the other, is er¬ 
roneous but on a several or joint and several 
recognizance judgment may be rendered as to some 
of the defendants, although the case is not disposed 
of as to the others ser^^ed,®® or there is a return of 
nihil as to the others.®^ Where, however, the scire 
facias is against one or more joint and several rec¬ 
ognizors, and there is no return of the writ nihil 
as to some of them, it has been held that judgment 
against the others cannot stand.®® While at com¬ 


mon law, where a joint action of debt is brought on 
a joint and several obligation, the judgment must 
be joint,®® where a joint scire facias is brought 
on a several recognizance, one judgment, several 
in its nature and effect, may be entered against de- 

fendants.®7 

Setting aside or arresting judgment. Courts have 
power to open and vacate judgments on forfeited 
recognizances where good ground is shown there¬ 
for,®® and to entertain a motion in arrest of 
judgment.®® 

§ 44. Execution 

Until a recognizance has been properly forfeited, 
execution cannot Issue on It, but, when execution is is¬ 
sued, It must be awarded according to the force, form, 
and effect of the recognizance. 

Until a recognizance has been properly for¬ 
feited, execution cannot issue on it.®® When ex¬ 
ecution is issued, it must be awarded according 
to the force, form, and effect of the recognizance,®^ 
and it will be void if it misrecites it.®® Where the 
recognizance is several, the execution awarded must 
be several in its nature,®® and it may be several, 
although the judgment is joint and several.®^ Only 
one execution which may be several in its nature 
may be awarded at the same time on one judg¬ 
ment®® An execution on a judgment to enforce a 
recognizance is within a statute providing for the 
issuing of an execution to another county than 
that in which judgment was rendered,®® It has 
been held that scire facias need not be issued to 
revive a judgment on a recognizance in favor of 
the state after it has become dormant, since the 
law does not impute laches to the state® 7 but that 
it is optional with the state to sue out the writ or 
to have execution issue.®® On a motion to quash 
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an execution questions of irregularities in taking 
the forfeiture cannot be tried.** 

§ 45. Appeal and Error 

Appeal lies only from the final Judgment, and not 
from an Interlocutory order, and a writ of error has 
been held to be the proper remedy In some jurisdictions 
to secure a review of the final judgment. 

Appeal lies only from the final judgment,*^® and 
not from an interlocutory order'll To secure a re¬ 
view of the final judgment a writ of error is held 
to be the proper remedy in some jurisdictions.'^^ 
A joint writ of error cannot be sued out when the 
final judgment is several.'^^ Forfeiture of a recog¬ 
nizance for the appearance of a person charged 
with crime has been held to be a criminal pro¬ 
ceeding, and appeal from the judgment of forfei¬ 
ture is not to be tested by the rule applicable to 
civil actions,and it has been held that no ap¬ 
peal lies for the state from a judgment sustain¬ 
ing a demurrer to a scire facias to enforce a re¬ 
cognizance for such appearance.*^ 5 

Bills of exceptions and assignment of error. The 
evidence and record must be set out in a bill of 
exceptions,*^® and assignment of error where re¬ 
quired by rules of court or statute is essential, 
although it has been held otherwise where fatal de¬ 
fects in the proceedings appeared on the face of 
the papers, as where the record disclosed that the 
recognizance was taken without an order of court 
authorizing it.*^® Where the scire facias is con¬ 
sidered as an original proceeding, the proceedings 
prior thereto are no part of the record of such suit, 
unless made so by some legal means, and will 
not otherwise be considered on appeal.*^® 

Decision. The practice on appeal is to look to 
and examine the record, and, if it is sufficient to 
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support the judgment, it should be sustained, al¬ 
though irregularities and omissions appear in the 
recognizance or the writ,®® but a material variance 
will be ground for reversal.®^ Where reversal of 
the judgment as to one defendant would leave a 
several judgment against joint recognizors, the 
judgment will be reversed as to all with instruc¬ 
tions to enter a new judgment nisi and award new 
scire facias.®^ 

§ 46. Amount Recoverable 

The recovery on a recognizance Is limited to the 
amount of the penalty, although In some cases Interest 
from the time of demand, or from the time of forfeiture, 
has been allowed. 

The recovery on a recognizance is limited to 
the amount of the penalty,®® although in some cas¬ 
es interest from the time of demand,®^ or from the 
time of forfeiture,®® has been allowed. Under stat¬ 
utes providing that in case of forfeiture the judg¬ 
ment shall be for the amount of the penalty, it 
has been held that interest is not allowable.®® In 
criminal cases the whole amount of the penalty is 
recoverable, or nothing,®*^ although the amount may 
be dhancered on a proper showing,®® but in other 
cases the recovery is limited to the damages sus¬ 
tained.®® 

§ 47. Costs 

Costs have been allowed against the recognizors^ but 
whether they can be recovered against the state will de¬ 
pend on the statute governing the recovery of costs In 
the particular Jurisdiction. 

Costs have been allowed against the recognizors 
in some cases,®® but whether they may be recov¬ 
ered by a defendant against the commonwealth will 
depend on the statute governing the recovery of 
costs in the particular jurisdiction.®i 
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§ 48 

§ 48. Distribution of Proceeds 

Where the distribution of the proceeds of forfeited 
recognizances Is governed by statute, the distribution 
must be made as required by statute. 


76 C.J.S. 

In some jurisdictions there are statutes governing 
the distribution of the proceeds of forfeited recog¬ 
nizances, and the distribution of such proceeds 
must be made as required by such statutes.®^ 


RECOGNIZANCES—RECOMMEND 


BECOGNIZE. The word is given various significa¬ 
tions by the lexicographers^ and is variously defined 
as meaning to acknowledge to acknowledge some¬ 
thing existing before;® to avow knowledge of;^ to 
know againto admit;® to recall to mind; to 
recollect or recover the knowledge of a thing or 
person.7 

^^cognize” has been distinguished from ^'ac¬ 
knowledge*' see 1 C. J.S. p 771 note 3. 

The word is employed in various statutes providing 
for the legitimation of children and such statutes 
are treated in Bastards §§ U, 12. 

Recognized. In its usual sense the word "recog^ 
nized" means known;® actual and publicly known, 
as contrasted with projiosed, pretended, or secret.® 

SEOOIiLEGT. To bring back to the mind or mem¬ 
ory; to recover or recall knowedge of; remember.^® 
It frequently is employed as the equivalent of 
"think."il 

BEOOLLEOTION. The act or practice of collecting 
the mind; concentration; act of recollecting or re¬ 


calling to the memoiy; the power of recalling ideas 
to the mind; that which is recollected; something 
called to the mind.l^ 

Refreshing the recollection of a witness is treated 
in the CJ.S. title 'Witnesses §§ 357-363, also 70 C.J. 
p 577 note 43-p 600 note 62. See also the indexes 
to the titles Criminal Law and Evidence. 

BECOMMEKCE. To again beginto begin 
anew;l^ to rejoeat.i® 

RECOMMEND. To advise or counsel to counsel 
as to a course of aetion;!^ to commendto com¬ 
mend to the favorable notice of another to be¬ 
stow oommendatiozi on;®® to praise as desirable, ad¬ 
vantageous, trustworthy, or advisable to put in 
a favorable light before any one;.®® to speak in be¬ 
half of;®® to present as one's advice or choice or 
as having one's approval;®^ to commit;®® to commit 
to another's care, confidence, or acceptance, with 
favoring representations;®® to consign;®7 to give in 
charge;®® to offer with favorable representations.®® 

Ordinarily it involves the idea that another has 
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10 . Century D. 

Afflzmatloa, of defendant in an. an^ 
swer that he did not "recollect” that 
he had authorized any person to si&n 
his name to a covenant for title is 
not tantamount to a direct and un¬ 
qualified denial of .authority, or even 
to a declaration that he did not "be¬ 
lieve” that he had given such author^ 
Ity.—^Talbot v. Sebree, 1 I>ana, Ky., 
56. 

11. N.T.—^Bolce V. Ulster & I>. R. 
Co., 105 N.T.S. 83, 120 App.Dlv. 643. 

12. Utah.—S. W. Bridgres & Co. v. 
Candland, 64 P.2d 842, 846, 88 Utah 
873. 

13. Conn.—^Liines v. Elaggr, 4 Conn. 
681, 687. 

14. Conn.—^Llnes v. Flagg, supra. 

15. Pa—Commonwealth v. Bartil- 
son, 85 Pa 482, 487. 

68 C.J. P 692 note 23. 

16. Mo.—Kirby v. Nolte, 173 S.W.2d 
891, 893, 351 Mo. 525. 

63 C.J. p 692 note 26. 

Phrases employing the word in Its 
various forms and as to which more 
recent adjudications have not been 
fotmd see 63 C.J. p 593 notes 40—44. 

17. Cal.—People v. San Bernardino 
High School Dist., 216 P. 969, 9 60, 

1 62 CaLApp. 67. 
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la Mo.—^Bx parte Seward, 268 S, 
W, 866, 368, 299 Mo. 886, 21 A.L.H. 

665. 

19. N.T.—People v. Woodruff, 60 N. 

E. 28, 30, 166 N.T. 458. 
sa N.T.—^People v. Woodruff, su¬ 
pra 

ZL Cai,—^People v. San Bernardino 
High School Dist, 216 P. 969, 960, 
62 Cal.App. $7. 

22. N.T.—^People V, Woodruff, 60 N. 

E. 28, 80, 166 N.T. 468. 

23. Cal.—^People v. San Bernardino 
High School Dist, 216 P. 969, 960, 
62 Cal.App. 67. 

24 U.S.—People of Virgin Islands 

V. Price, C A Virgin Islands, 181 

F. 2d $94, 896. 

25. Mo.—^Bx parte Seward, 263 S.W, 
856, 358, 299 Mo. 385, 31 A.L.R. 

666 . 

26. N.T.—^People v. Woodruff, 60 N. 
B. 28, 30, 166 N.T. 453. 

53 0.3*. p 692 note 81. 

27. Mo.—Bx parte Sewtord, 258 S. 

W. 356, 358, 299 Mo. 885, 21 A.L.Xt 
665. 

2a Mo.—Bx parte Seward, supra 

29. Cal.—People v. San Bernardino 
High School Dist, 216 P. 959, 960, 
62 CaLApp. 67« 
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RECOMMEND—RECONSIDER 


the fbaal decision,^® although it is soxnetimes used in 
an imperative sense.^^ 

^‘Reconimend” has been hdd synonymous with, or 
equivalent to, "desire” see 26 C J.S. p 1242 note 19, 
and has been compared with, or distinguished fiom, 
"countersign” see 20 C.J.S. p 744 note 12, "declare” 
see 26 €.J.S. p 40 note 20, "desire” see 26 C.J.S. p 
1242 note 20, and "determine” see 26 C.J.S. p 1259 
note 89. 

The construction which has been given the word 
"recommend” when used in testamentary instru¬ 
ments is treated in the C.J.S. title Wills § 1011, also 
63 C. J. p 593 notes 46-55, and 69 C. J. p 723 note 23. 

REOO MMEN DATION. The act of one person in 
giving to another a favorable account of the chaa> 
aoter, responsibility, or skill of a thirdthe act 
of recommending or commending a person or tking 
to notice, use, confidence, or civility of another ;33 
favorable representation ;34 mere suggestion as^to 
the desirability of a certain course of action to be 
pursued;^5 that which procures a favorable recep- 
tion.3^ The word is also defined as meaning a note 
commending a person to favor.^^ 

^^commendation” has been hdd equivalent to, 
or synonymous with, "certificate” see 14 C.J.S. p 112 
note 70, and ^^eference,”^^ and has been compared 
with, or distinguished from, "decision” see 26 C.J.S. 
p 38 note 71, and "instruction” see 44 C.J.S. p 417 
note 75. 

BECOMMIT, To give back into keeping; as, to 
recommit a criminal to prison.^® 


BEOOMMITMENT* Hie act of recommitting.^^ 

BEOOMPENSB. To return an equivalent for; to 
give compensation for; to atone for; to pay for.^i 
It has been held to be ssmonymous with, or equiva¬ 
lent to, "compensation” see 15 C.J.S. p 655 note 46, 
and "wages.”42 

BECOlTCniE. To harmonize to make consistent 
or congruous; to rid of apparent discrepancies.^^ 
It has been held to be nearly the equivalent of 
‘Tiarmonize” see 39 C.J.S. p 778 not© 17. 

EECONOHiIATIOlT. The renewal of amicable re¬ 
lations between two persons who had been at enmi¬ 
ty or variance,^® usually implying forgiveness of 
injuries on one or both sides.'^^ It is treated, with 
respect to divorce, in Divorce § 69. 

BECONDITION. To restore (something worn) to 
sound condition by readjustments and replacement 
of parts; to renovate.^^^conditioning*' has been 
distinguished from "repairs.”^® * 

EEOONDTJOTION. In the civil law, a renewing of 
a former lease; relocation.^® 

BECONNAISSANOE. See Connaissement 15 C.J.S. 
p 973 note 60. 

BEG'ONSIDEIt. To consider again;®® to review 
with care, especially with a view to a reversal of 
previous action to think or consider the matter 


30. U.S.—^People of Virgin Islands 

V. Price, C.A-Virgin Islands, 181 F. 
2d 394, 396. 

31. Pa.—Mercer County v. Pitts¬ 
burgh, etc., R Co., 27 Pa. 389, 401. 

53 C.J. p 593 note 39. 

32. Black L.r>. 

33. Idaho.—^Ingard v. Barker, 147 P. 
293, 297, 27 Idaho 124. 

34^ Idaho.—Ingard v. Barker, su¬ 
pra. 

35. Cal.—^People v. San Bernardino 
High School Dlst, 216 P. 959, 960, 
62 Cal.App. 67. 

53 CJ. p 694 note 60. 

36. Idaho.—^Ingard v. Barker, 147 P. 
293, 297, 27 Idaho 124. 

37. Idaho.—^Ingaxd v. Barker, su¬ 
pra. 

38. Iowa.—Kinney v. McFaul, 98 N. 

W. 276, 277, 122 Iowa 462. 

39. Vt.^Ex parte Parker, 181 A. 
106, 112, 107 Vt. 468, 

68 C.J. p 694 note 68. 

SO. New standard D. 


Not deemed ‘'recommitment” 

“Removal of the infant from the 
parent to whose custody it had been 
awarded [by habeas corpus], cannot 
be deemed a recommitment.”—^Beyer 
V. Vanderkuhlen, 4 N.W. 864, 355, 
48 Wis. 320. See Habeas Corpus 5 
103 c. 

41. Ind.—KAssabaum y. Board of 
Finance of Town of Lakeville, St. 
Joseph County, 20 N.B.2d 642, 646, 
216 Ind. 491. 

42. U.S.—The Magnetic, P.C.N.J., 
293 F, 94, 97. 

43. S,D.—Hojdrldge v. Lee. 62 N.W. 
265, 266, 8 S.I>. 134. 

44. Century I>. 

45. Black LJ>. 

46. Black L.D. 

Ftaxase 

“Reconciliation and amlty.’^—Alex¬ 
ander V. Page, 101 S.W. 846, 847, 30 
Ky.L. 1362—63 C.J. p 694 note 30. 

47- U.S.—Champion Spark Plug Co. 

V. Reich, D.C.MO., 24 P.Supp. 945, 
946. 


Ab applied to hair, 'Precondition” 
may be defined as meaning the ap¬ 
plication of an oil to the hair, usual¬ 
ly hJair which has been recently 
shampooed and which has a dry ef¬ 
fect—Qelb y. Federal Trade Com¬ 
mission, C.C.A.2, 144 F:2d 630; 682. 

Cotton in a bale is “recondition¬ 
ed” by loosening the ties, removing 
the packing, and pulling or pick¬ 
ing the damaged part of the cotton 
from the outside of the bala—South¬ 
ern R. Co. V. Jones Cotton Co., 62 So. 
899, 167 Ala. 675, 679. 

4a U.S.—Morse Dry Dock & Rep€dr 
Co. V. U. S., D.CJNT.T-, 298 F. 168, 
165. 

49. Black L;D. 

See Landlord and Tenant 9 148. 

50. Mich.—Farmers* Handy Wagon 
Co. V. Newcomb, 169 N.W. 152, 163, 
192 Mich. 634. 

58 OwJ. p 694 note 84. 

51. Mich.—Farmers’ Handy Wagon 
Co. V. Newcomb, supra. 

5S O.3. P 5«4 notfc 8S; 
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BEC0N8IDEB—RECONSTRUCTION 


over again for the ptnpose of passing on the matter 
on such second consideration.^^ 

BEOONSIDEEATION. The taking np for renewed 
consideration that which has been passed or acted 
on previously;®® thinking again on a matter with 
care.®^ 

BEOONSIQ'NhCENT. The forwarding of goods after 
arrival at their destination,®® 

BBCONSTB.UOT. To build again;®® to construct 
again;®7 to form again or anew;®® to rebuild,®® 
either in fact or idea;®® to rebuild or reconstruct 
again;®! to remodel;®® to restore again as an entity 
the thing which was lost or destroyed.®® 
‘‘Reconstruct” has been compared with, or dis¬ 
tinguished from, “construct” see 16 €.J.S. p 1509 
note 43, “convert” see IS C.J.S. p 85 note 6, “rein¬ 
force,”®^ “relay,”®® and “repair.”®® 

Reconstructed. Made over;®^ rebuilt;®® restored 
to its original condition.®® 


76 C.J.S. 

BECONSTRXJOTIOhr. The noun “reconstruction” 
is defhied as meaning a construction again of what 
had jSbcst been constructed;'^® the act of constructing 
again;7! a rebuilding.*^® 

“Reconstruction? is also defined by the application 
of verb-form definitions as meaning to construct 
again; to rebuild;7® to form again or renew; to 
remodel to restore again as an entity the thing 
which was lost or destroyed.^® 

It has been said that “reconstruction” presupposes 
the demolition,'^® or at least'^'^ the nonexistence,*^® 
of the thing to be reconstructed as an entity; and 
that the thing, before existing, has lost its entity.*^® 
Reconstruction is thus but a form of construction,®® 
and has relation to the thing originally construct- 
ed.8i 

“Reconstruction” has been compared with, or dis¬ 
tinguished from, “alteration” see 3 C.J.S. p 900 
note 49.1, “construction” see 16 C.J.S. p 1511 note 1, 
“repair,”®® “repairs,”®® and “reproduction.”®^ 


62, W.X—Oakley v, Atlantic Caty, 
44 A 661. 662. 63 N.J.Law 127, 131. 

53 CJ. p 594 note 86, 

63. N.T.—^Plantz v, Rensselaer 
County, 204 N.T.S. 27, 80, 122 Misc. 
676. 

63 0.x p 595 note 88. 

6A N.X—Liake, etc.. Water Co. v. 
Ocean City, etc., Water Co., 41 A 
427, 428, 62 W.XLaw 160, 162. 

53 C.X D 694 note 89. 

65. N.T.—American Cotton Products 
Oo, V. New Tork Cent, R. Co., 266 
nsr.T.S. 672, 681, 142 Mlsc. 821. 

See the index to the title Carriers. 

66. Ind.—White County v. Gwln, 
86 N.m 237, 246, 136 Ind. 662. 22 
Ii.R.A 402. 

53 CX p 595 note 91. 

57. Wash.—Corpns ^ToxIb dted In 
City of Seattle v. Northern Pac. 
Ry. Co., 121 P.2d 882, 885. 12 Wash, 
2d 247. 

53 0.x p 595 note 92. 

58. Wash.—Corpus omzls dted in 
City of Seattle v. Northern Pac. 
Ry. Co., 121 P.2d 382, 886, 12 Wash. 
2d 247. 

63 ax p 595 note 98. 

59. Wash.—<lorpus OTurla dted in 
City of Seattle v. Northern Paa 
Ry. Co., 121 P.2d 382, 885, 12 Wash. 
2d 247. 

63 ax p 695 note 9A 

ea Wash.—City of Seattle v. North¬ 
ern Pac. Ry. Co., 121 P.2d 882, 885, 
12 Wa8h.2d 247. 

61. Iowa.—Clark v. Martin, 166 N. 
W. 276, 278, 182 Iowa 811. 

68. Wash.—Corpus Juris dted is 
City of Seattle v. Northern Pac. 


Ry. Co., 121 P.2d 382, 386, 12 Wash. 
2d 247. 

53 C.X p 595 note 96. 

63. Wash.—Corpus juris guoted in 
City of Seattle v. Northern Pac. 
Ry. Co., 121 P.2d 382, 386, 12 Wash. 
2d 247. 

53 C.X p 595 note 97. 

64. N.X—McCarty v. Hudson Coun¬ 
ty, 106 A 219, 220, 91 N.XLaw 137. 

65. N.X—^McCarty v. Hudson Coun¬ 
ty, supra. I 

66. Ind.—White County v. Owin, 36 
N.H. 237, 246, 136 Ind. 562, 22 U 
R.A 402. 

53 C.X p 695 note 8*—54 C.X p 400 
note 69. 

67. Mo.—RackIlfCe r. Duncan, 108 S. 
W. 1110, 1113, 130 MO.APP. 695-- 
Perklnson v. Schnaake, 83 S.W. 
801, 808, 108 Mo.App. 255. 

68. Iowa.—Walker v. Dwelle, 175 
N.W. 967, 961, 187 Iowa 1884. 

I 63 ax p 596 note 5. 

69. La.—Vincent v. Frelich, 23 So. 
373, 876, 50 La.Ann. 378, 69 Am.S. 
R. 486. 

68 C.X p 596 note 6. 

70. Ind.—Bell v. Malsh. 86 N.B. 
358, 359, 137 Ind. 226. 

71. U.S.—Goodyear Shoe Mach. Co. 
y. Jackson, Mass., 112 F. 146, 150, 
60 aaA 159, 55 L.RA. 692. 

58 ax p 596 note 11. 

Phrases employingr the word and 
as to which more recent adjudica¬ 
tions have not been found see 68 
C.J. p 597 notes 18—28. 

72. TJ.S.—a & R. Research Corp. 
V. Write, Inc., D.CJDel., 19 F.2d 
380, 881. 

58 ax p 596 note 12, 

73. Wash.—City of Seattle y. North¬ 
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ern Pac. Ry. Co., 121 P.2d 882. 386, 
12 Wash.2d 247. 

63 C.X p 696 note 12 [a] (1). 

74. U.S.—^American Bondingr Co. of 
Baltimore v. City of Ottumwa. 
Iowa, 137 F. 672, 679, 70 C.C.A. 
270. 

75. Wash.—City of SeatUe v. North¬ 
ern Pac, Ry. Co., 121 P.2d 382, 885, 
12 Wash.2d 247. 

53 C.X p 596 note 12 [al (8). 

76. Iowa.—Clark v. Martin, 166 N. 
W. 276, 278, 182 Iowa 811. 

77. Iowa.—Clark v. Martin, supra. 

78. Whsh.—City of Seattle v. North¬ 
ern Pac. Ry. Co., 121 P.2d 882, 385, 
12 Wash.2d 247. 

63 ax p 696 note 16 [a] (3). 

79. Wash.—City of Seattle v- North¬ 
ern Pac. By. Co., supra. 

53 C.J. p 596 note 16 Caj (4). 

80. Ind.—Bell v, Maish, 36 N.B. 868, 
359, 137 Ind. 226. 

Wash.—City of Seattle v. Northern 
Pac. By. Co., 12l P.2d 882. 885, 12 
Wash.2d 247. 

81. Wash.—City of Seattle y. North¬ 
ern Pac. Ry. Co., supra. 

Similaxly expressed 
Reconstruction is a matter prop¬ 
erly connected with construction.— 

Bell y. Maish, 86 N.B. 358, 359, 137 

Ind, 226. 

82. U.S.—Gagnon y. U. S.. CtCl., 24 
S.Ct. 610, 612, 139 U.S. 451, 48 L. 

; Ed. 745. 

53 C.X p 596 note 15—54 C.X p 396 
note 77. 

S3. U.S.—The Harvard, D.C.N.T., 
270 F. 668, 671. 

54 C.J. p 397 note 98. 

84, U.S.—^Miller Hatcheries v. Buck- 
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RECONSTRUCTION—RECORD 


The tern ^^reconstractioii” is treated in yarions 
connections throughout this work. Admiralty ju¬ 
risdiction extends to the reconstruction of a ship or 
vessel although it does not extend to shipbuilding, as 
stated in Admiralty § 38. The reconstruction of 
a corporation by means of reorganization is treated 
in Corporations § 1678. Infringement of a patent 
may result from reconstruction of the patented ar¬ 
ticle as stated in Patents § 287. For references to 
other particular applications and specific uses of the 
term see the indexes to the various titles and consult 
the Descriptive-Word Index. 

Following Civil War. ^‘Reconstruction” is the 
name commonly given the process of reorganizing, 
by acts of congress and executive action, the govern¬ 
ments of the states which had passed ordinances of 
secession, and of reestablishing their constitutional 
relations to the national government, restoring their 
representation in congress, and effecting the neces¬ 
sary changes in their internal government, after the 
close of the Civil War.^5 

The validity and effect of the various steps taken 
in the several states in the process of reconstruction 
are treated in the C.J.S. title States § 13, also 59 
C. J. p 46 note 67-p 47 note 69. 

Amendments to the constitution of the United 
States, adopted during the period of reconstruction 
after the Civil War and known as the “Reconstruc¬ 
tion Amendments,” are discussed in Constitutional 
Law § 69 b. 

RECONVBOTION. See the C.J.S. title Set-Off and 
Counterclaim § 8, also 57 C.J. p 367 note 34-p 368 
note 38. 

RECONVENTIONAL DEMAJSTD. See the C.J.S. 
title Set-Off and Counterclaim §§ 8, 37, also 53 
C.J. p 597 note 26, and 18 C.J. p 480 note 84. 


BEOONVEESION'. See Conversion §§ 51-60. 

REOOinnSY. To convey back or to the former 
place, as to reconvey goods; to transfer back to a 
former owner, as an estate.^^ It is sometimes used 
as equivalent to “redeem.”87 

RECONVEYANCE. A transfer of realty back to 
the original or former grantor.^s Reconveyances 
are discussed in Mortgages and reference is made to 
the index to that title. 

RECOPILAOION DE INDIAS. A collection of 
Spanish colonial law, promulgated A. D. 1680.*^ 

RECORD. The word “record” ordinarily is applied 
to public records only,^^ and in this sense is defined 
in Records § L 

As a noun, and in its broadest sense, the word 
“record” means a memorandum, public or private, 
of what has been done;^^ an account of any facta 
or proceedings whether public or private, usually 
entered in a book for preservationalso, a book 
containing such copy or account that which is 
written or transcribed to perpetuate a knowledge of 
the acts or events also, that on which such 
record is made, as a monument; a memorial 
reduction to writing as evidence; also the writing 
so made;®® act or fact of recording or being re¬ 
corded;®*^ a register; a family record.®® 

Under the ancient authorities, the word “record” 
signified a roll of parchment, but in modem usage 
paper has universally supplanted parchment as the 
material for the record.®® 

As a verb the word “record” is defined as meaning 
to commit to writing, to printing, to inscription, or 
the like;^ to enter in a book for the purpose of 


eye Incubator Co., C.C.A.MO., 41 F. 
2d 619, 622. 

63 C.J. p 597 note 16. 

85. Black L.D. 

86. Mich.—Union Guardian Trust 
Co. V. Vogt, 248 N.W. 689, 641, 
268 Mich. 880. 

87. U.S.—^Flagg V. Mann, C.C.Mass,, 
9 F.Ca3.No.4,847, 2 Sumn. 486, 536. 

88. Anderson L.D. 

Mich.—OoTpns Juris quoted in Union 
Guardian Trust Co. v. Vogt, 248 N. 
W. 639, 641, 263 Mich. 330. 

89. Black KD. 

90. Tex.—'Nogueira v. State, 59 S. 
W.2d 881, 882, 128 Tex.Cr. 449. 

Phrases 

(1) “Judicial records” generally 
see Courts 5 225 and the indexes to 
the titles Appeal and Error and 


CrimlncU Law; as evidence see Evi¬ 
dence SS 629^36; as a means of 
effecting an estoppel see Estoppel §S 
4-9. 

(2) “Record title” is a title offi¬ 
cially of record.—^Bone v. Dwyer, 265 
P. 292, 294, 89 Cal.App. 536—58 C.J. 
p 699 note 77. 

(8) Other phrases employing the 
word “record” and as to which more 
recent adjudications have not been 
found see 58 C.J. p 598 notes 85-46, 
p 699 notes 74-76. 

9L Tex.—Nogueira v. State, 59 S.W. 

2d 831. 832, 128 Tex.Cr. 449. 

98. Iowa.—Ellsworth College v. 
Carleton, 160 K.W. 222, 226, 178 
Iowa 845. 

53 C.J. p 697 note 38. 

93. Iowa.—Ellsworth College v. 
Carleton* supra. 
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94. Colo.—Shimmel v. People, 121 
P.2d 491, 498, 108 Colo. 692. 

Utah.—Emmertson v. State Tax 
Commission of Utah, 72 P.2d 467, 
470, 93 Utah 219, 118 A.L.R. 1174. 

95. Colo.—Shimmel v. People, 121 P. 
2d 491, 493, 108 Colo. 592. 

96. Colo.—Shimmel v. People, supra. 
Utah.—^Emmertson v. State Tax 

Commission of Utah, 72 P.2d 467, 
470, 93 Utah 219, 118 AJUR. 1174. 

97. Colo.—Shimmel v. People, 121 IP. 
2d 491, 493, 108 Colo. 592. 

98. Colo.—Shimmel v. People, supra. 

99f Me.—Nissenbaum v. State, 197 
A. 915, 917, 136 Me. 393. 

1. Colo.—Shimmel v. People, 121 P. 
2d 491, 483, 108 Colo. 592. 
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preserving antlieiitie and oorrecj; evidence of the 
thing recorded ;2 to write, transcribe, or enter in a 
book or on parchment, for the purpose of preserv¬ 
ing authentic evidence of, or on a wax cylinder, 
rubber disk, etc., for reproduction, as by a phono¬ 
graph;® to preserve the memory of, by committing 
to writing, to printing, to inscription, or the like;^ 
to preserve the memory of, by written or other char¬ 
acters to make an of8.cial® note of to recite;® 
to enroll;® to registerto repeatto tran¬ 
scribe to write an authentic account of.^® 

The noun "record” has been compared with or dis¬ 
tinguished from "authentication” see 7 C.J.S. p 1290 
note 56.2, and the plural form, "records” has been 
distinguished from "documents” see 27 C.J.S. p 1312 
note 12. 

The verb ‘^cord” has been held to be equivalent 
to, or synonymous with, "deposit” see 26 C.J.S. p 
723 note 25, "enter upon” see 30 C.J.S. p 259 note 61, 
and "register,”!^ and has been compared with, or 
distinguished from, "give” see 38 C.J.S. p 928 
note.^® 

Recording, Copying an instrument into the pub¬ 
lic records in a book kept for that purpose by or un¬ 
der the superintendence of the officer appointed 
therefor;^^ registering.^® 

It has been held synonymous with "entering^’ see 
30 C.J.S. p 260 note 76, "filing^^ see 36 C.J.S. p 757 
note 20.2) "registering,”!*^ and "registration.”!® 


It has been distinguished from "delivery” see 26 
C.J.S. p 697 note 59.3, and "filing” see 36 CJ.S. p 757 
note 24. 

Recorded. In ordinary usage the term signifies 
copied or transcribed into some permanent book,!® 
usually in compliance with statutory requirement;®® 
and, in a special sense, it may mean confirmed.®! 

It is sometimes, but not always, synonymous with 
"entered” see 30 C.J.S. p 259 notes 64, 65, and has 
been held to be equivalent to "filed” and the terms 
have also been distinguished see 36 C.J.S. p 754 notes 
87, 9L 

BECOEDAKS. Photostatie reproductions of the 
face of checks.®® 

BEGOBDABI. See Certiorari § 1 and Justices of 
the Peace § 243. 

BEOOEDARI FACIAS LOQimLAM. In English 
practice, a writ by which a suit or plaint in replevin 
may be removed from a county court to one of the 
courts of Westminster Hall. So termed from the 
emphatic words of the old writ, by which the sheriff 
was commanded to cause the plaint to be recorded, 
and to have the record before the superior court.®® 

BECOBDA SUNT VESTKIA VETUSTATIS ET 
VEBITATIS. See63C.J.p699note83. 


2. m.—People V. SQaas, 142 N.El. 
549. 550. 811 HI. 164. 

58 O.J. p 598 note 47. 

3. Colo.—Shlmmel v. People. 121 P. 
2d 491. 498. 108 Colo. 592. 

4. Ga.—Seaboard Air-Line R. Co. v. 
l^emory, 55 S.B. 15. 16. 126 Ga. 
183. 

58 C.J. p 598 note 50. 

5. HI.—^People V. Haas. 142 N.B. 
649. 550. 811 HI. 164. 

6. Colo.—Shlmmel v. People, 121 P. 
2d 491. 493. 108 Colo. 592. 

7- Gcl—S eaboard Air-Line R. Co. v. 
Memory. 55 S.H. 15. 16. 126 Ga. 
188. 

& Ala.—Montgomery Beer Bottllngr 
Works V. Gaston. 28 So. 497. 505. 
126 Ala. 425. 448. 85 Azn.S.R. 42. 51 
Ii.R.A. 896. 

Idaho.—Lincoln Cbiinty v. Twin 
Fells North Side Land, etc.. Co.. 
180 P. 768. 790. 28 Idaho 488. 

9. Colo.—Shlmmel v. People, 121 P. 
2d 491, 498, 108 Colo. 592. 

la Colo.—Shlmmel v. People, supra. 
53 C.J. p 698 note 58. 

U. Ala.-^(»ntgomery Beer Bottling 
Works Gaston, 28 So, 497, 505, 


126 Ala. 425. 448. 85 Am.S.R. 42. 
51 L.RA, 396. 

Idaho.—Lincoln County v. Twin 
Falls North Side Land, etc.. Co.. 
130 P, 788, 790, 23 Idaho 433. 

15. Utah.—^Emmertson v. State Tax 
Commission of Utah. 72 P.2d 467. 
470, 93 Utah 219, 113 A.L.R, 1174. 

63 C.jr. p 698 note 65. 

13. HI.—^People V. Haas. 142 N.B. 

549, 660. 311 HI. 164, 166. 

Utah.—^Emmertson v. State Tax 
Commission of Utah. 72 P.2d 467, 
470, 98 Utah 219, 118 A.L.R. 1174. 

14b N.J.—Manchester Bldg,, etc., As¬ 
soc. V. Beardsley, 66 A- 1, 4, 72 N. 
XBu. 714. 

53 C.J. p 598 note 58 [bL 

16, Cal,—Hougery v. Bettencourt, 6 
P.2d 499, 508, 214 Cal. 455—Beatty 
V. Hughes, 143 P.2d 110, 111, 61 
Cal.APp.2d 489. 

58 aJ. p 599 note 67. 

Pbiases employing the word *'re- 
cording** and as to which more re¬ 
cent adjudications have not been 
found see 53 C,J. p 699 notes 69-72. 

16, N.J.—Manchester Bldg., etc., Co. 
V. Beardsley, 66 A. L 4, 72 N.J.Ela. 
714. 


17. N.X-—Manchester Bldg., etc.. As¬ 
soc. V. Beardsley, supra. 

18. Ind.—^Haverell Distributors v. 
Haverell Mfg. Corporation. 58 N.B. 
2d 372. 875. 115 Ind.App. 601. 

19. Cei.—^Dougery v. Bettencourt, 
6 P.2d 499. 608, 214 Cal. 465—Beat¬ 
ty V. Hughes, 143 P.2d 110, 111, 61 
Cal.App.2d 489. 

58 ax P 598 note 57. 

Phrases employing the word **re- 
corded*' and as to which more recent 
adjudications have not been found 
see 53 C.X p 699 notes 60-65. 

20. Ala.—^Howe v. Simlson, 81 So. 
887. 838, 17 Ala.App. 59. 

68 C.X p 598 note 58. 

81. Neb.—Serry v. Curry, 42 N.W. 

97. 100, 26 Neb. 363. 

53 C.X p 599 note 69. 

22. HI.—-People V. WeUs, 44 N.a2d 
32, 35, 380 HL 347. 

Beoordak machines, to show fac¬ 
similes of checks, are now being 
used in most up-to-date and active 
banking institutions and such a sys¬ 
tem is common and understood in 
banking circles.—People v. Wells, 44 
N.B.2d 32. 35. 380 lU. 847. 

23, Black XJX 
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BECOBDATION—BECOEDEB OF DEEDS 


lUBGOBDATION. Admission to lecord,^^ Also, a BEOORDEB. In some judicial systems a recorder is 
species of promulgation of the private law of the a magistrate as stated in Judges § 2 e, and a 
act or contract producing it.^® recorder’s court is substantially e(iuivalent to a 

police court as stated in Courts § 11. 

S^ECOEDATTJIt. In old English practice, an entry 

made upon a record, in order to prevent any altera- REOOltPEB OP DEEDS. See Itegisters of Deeds 
tion of it.2fi § 1. 

24. U.S.—Fooshee v. Suavely, D.C. i S5. Philippine.—Co-Tionarco v. Co- i S6. Black IxJX 
Va., 68 F.2d 772. 774. Guia, 1 Philippine 210, 212. 

1 63 C.J. p 599 note 85. I 



76 O.J.S. 


I 


RECORDS 

This Title includes public memorials in writing of acts, transactions, and proceedings, and instru¬ 
ments in writing or copies thereof, preserved as evidence of the matters to which they relate, more par¬ 
ticularly matters affecting title to or interests in property in general; nature and requisites of such rec¬ 
ords, deposit and reception of instruments for filingor record, and custody and care thereof; amendment 
of defects therein; access to and use of such records; supplying lost records and establishing titles after 
loss or destruction of records thereof; and offenses of altering, defacing, mutilating, or destroying public 
records. 

Hatters not In this Title, treated elsewhere In this work, see Deserlptive-Word Index 

Analysis 

L DEPINinON, NATURE, AND STATUTORT PROVISIONS IN GENERAL, §§ 1-.3 
n. PILING, RECORDING, AND jPEES, §§ 4-22 
m. CORRECTION, ALTERATION, AND CANCELLATION, §§ 23-31 

IV. CONSTRUCTION, OPERATION, AND EFFECT, §§ 32-33 

V. CUSTODY, CARE, AND USE, §§ 34r-41 

VI. SUPPLYING LOST OR DESTROYED RECORDS, §§ 42-62 
Vn. ESTABLISHMENT OP TITLE EVIDBNCED BY LOST OR DESTROYED RECORDS, §§ 53-71 
Vm. OFFENSES INCIDENT TO RECORDS, §§ 7S-76 

Sub-Analysis 

L DEFINITION, NATURE, AND STATUTORY PROVISIONS IN GENERALr-^ 112 

§ 1. Definition and nature—^pll2 

2. Statutory provisions—^p 114 

3. Making and requisites in general—114 

n. FILING, RECORDING, AND FEES—p 115 

§ 4. Deposit and filing—^pll5 

5. -With whom deposited or filed—^pll6 

6. -Indorsement or mark on instrument—p 116 

7. -Place—^p 116 

8. -Time—117 

9. Recording—^p 117 

10. -Instruments entitled to recordation—^pll7 

11. -Requisites and validity of recordation in general—118 

12. - Method of recordation in general—^p 119 

13. - Certificate—^p 120 

14. - Notation for record—^p 120 

15. - Record books—p 120 

16. - Index—^p 121 

17. -Who may or must make record—p 123 

18. -When recording effective—^p 124 

19. Fees—^p 124 


See also descriptive word index in the back of this Volume 
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n. nUNa, REOORDINa, and pees— continued 

§ 20. -Amount—p 125 

21. -By whom payable—^p 125 

22. -Prepayment—^p 125 

in. OOREEOTION, ALTERATION, AND CANCELLATION—p 126 

§ 23, Correction and alteration—^pl26 

24. -Who may make or order—p 126 

25. -Nature of correction or alteration—^p 127 

26. -How made—^p 127 

27. -Presumptions and evidence—p 128 

28. -Effect—p 128 

29. Cancellation or surrender—p 129 

30. -Instrument not entitled to record—p 129 

31. — False or fraudulent record—p 130 

rV*. CONSTRUCTION, OPERATION, AND EFFECT—p 130 

§ 32. In general—^p 130 
33. Conclusiveness of record—^p 131 

V. CUSTODY, CARE, AND USR-p 132 

§ 34. In general—^pl32 
35. Access to and right to inspect or use—^p 133 
35. -Records subject to inspection—^p 137 

37. -Persons entitled—p 141 

38. ■■'■■■ '■ Fees—p 146 

39 . — Withdrawal or removal from office or files—p 147 

40. -Regulations as to inspection and use—p 148 

41. -Remedies—p 149 

VI. SUPPLYINO LOST OR DESTROYED RECORDS—p 150 

§ 42, In general—^p ISO 

43. Proceedings to restore records—p 151 

44. -Jurisdiction—^p ISI 

45. -Parties—^p 152 

46. -Application—p 152 

47. -Notice of application—^p 153 

43 . -Affidavit—p 154 

49. -Evidence—^p 154 

50. -Trial; judgment or order—p ISS 

51. -Review—^p 156 

52. Operation and effect—^p 156 

Vn. ESTABLISHMENT OF TITLE BVIDENOED BY LOST OR DESTROYED RECORDS—p 157 

§ 53. In general—p 157 

54. Nature of proceedings—p 157 

55. Right to institute proceeding—^p 158 

55. -As dependent on possession of property—p 158 

57. Objections and defenses—p 159 

58. Jurisdiction—159 

59. Parties—p 159 

60. Process—p 160 ___ 

See also descriptive word index in the back of this Volume 
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Vn. TiflTA'RT.TflmrRTr r OP TITLE EVZDENOED BY WST OB DESTEOTED BEOOEDS—gon- 

tinned 

§ 61. Pleading’-^ 160 

62. Evidence—162 

63. Hearing or trial—164 

64. -Questions of law and fact—^p 164 

65. -Verdict and findings—^p 164 

66. -Decree in general—^p 164 

67. -Relief granted in general—^p 164 

68. -Reimbursement of adverse claimant—^p 165 

69. -Conclusiveness and effect—165 

70. Costs—“P 166 

71. Review—p 166 

Vm. OFFENSES INCIDENT TO RECORDS—p 167 

§ 72. Nature and elements—^p 167 

73. -Mutilation or destruction of records—^p 167 

74. -Removing or secreting records—^p 167 

75. Records to wihich offenses apply—167 

76. Prosecution and punishment—p 168 

See also descriptive word index in the back of thi& Volume 


I. DEFINITION, NATURE, AND STATUTORY PROVISIONS IN OENERAL 


§ 1. Definition and Nature 

A public record is one required by law to be kept, 
or necessary to be kept in the discharge of a duty inn- 
posed by law, or directed by law to serve as a memorial 
and evidence of something written, said, or done, or a 
written memorial made by a public officer authorized to 
perform that function, or a writing filed in a public of¬ 
fice. 

A '‘public record'' has been defined as one re¬ 
quired by law to be kept, or necessary to be kept in 
the discharge of a duty imposed by law, or directed 
by law to serve as a memorial and evidence of 
something written, said, or done,^ or a written 
memorial made by a public officer authorized to 
perform that function,^ or a writing filed in a pub¬ 
lic office.^ The elements essential to constitute a 
public record are, namely, that it be a written 


memorial, that it be made by a public officer, and 
that the officer be authorized by law to make it 
but the authority of the officer need not be derived 
from express statutory enactment,^ and if au¬ 
thorized to make the record, it is not necessary that 
he should be required to do so.® Further, it has 
been said, the two main requirements of a public 
record are that it shall be accurate and durable.*^ 

Generally, there is no single test which can be 
applied to determine what are and what are not 
public records.® All records which the law re¬ 
quires public officer-s to keep, as such officers, are 
public records;® and whenever a written record 
of the transactions of a public officer in his office 
is a convenient and appropriate mode of discharg- 


1. Fla.—Amos v. Gunn, 94 So. 616, 
634, 84 Fla. 285. 

Ind.—^Robison v. Fishback, 93 N'.B. 
666, 669, 175 Ind. 132, L..K.A.1917B 
1170, Ann.Cas.l913B 1271. 

2. Tex.—-Ko&ueira v. State, 59 S.W. 
2d 881, 832; 123 Tex.Cr. 449. 

Utah.—Emmertson v. State Tax Com¬ 
mission of Utah, 72 P.2d 467, 470, 
93 UtJah 219, 113 A.L..R. 1174. 
W.Va.—State ex rel. Beckley News¬ 
papers Corp. V. Hunter, 84 S.!ED.2d 
468, 127 W.Va. 788. 
p 604 note 4. 

3. Ho.—Corpus OUxis oLted la State 


ex rel. Eavanaufirh v. Henderson, 
169 S.W.2d 389, 392, 350 Mo. 968. 
Pa.—Tobin v. Blythe Tp. School Di¬ 
rectors, 11 Pa.Dist & Co. 696. 

4. W.Va.—State ex rel. Beckley 
Newspapers Corp. v. Hunter, 34 S. 
E.2d 468, 127 W.Va. 788. 

53 C.J. p 604 note 6. 

Supervision by authorised officer 
In order to attain status of a “pub¬ 
lic record," the writiny must be 
made by an officer duly authorized 
to act in the premises or under the 
supervision of such ofiOoer.—State ex 
rel. Beckley Newspapers Corp. v. 
Hunter, supra. 

112 


6, W.Va.—State ex rel. Beckley 
Newspapers Corp. v. Hunter, supra. 
53 C.J. p 605 note 7. 

6. Cal.—^People v. Shaw, 112 P.2d 
241, 17 Cal.2d 778. 

53 C.J. p 605 note 8. 

7. m.—People V. Haas, 142 N.E. 
549, 550, 311 Ill. 1G4. 

8. Cal.—Coldwell v. Board of Pub¬ 
lic Works, 202 P. 879, 187 Cal. 
610. 

9. Mo.—Cmnw dtiris cited in state 
V. Henderson, 169 S,W.2d 389, 392, 
350 Mo. 968. 

58 C.J. p 605 note IL 
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ing the duties af the oflSce, and is kept by him as 
such, it is a public record.^® However, the mere 
fact that a document is deposited or filed in a pub¬ 
lic office, or with a public officer,ii even though 
necessarily so deposited,or is in custody of a 
public officer,13 does not make it a public record. 
Likewise, every memorandum made by a public 
oflScer is not a public record papers or memoran¬ 
da in the possession of public officers which are not 
required by law to be kept by them as official rec¬ 
ords, are not public records and reports of 
private individuals to government officials, even 
pursuant to statute,l® correspondence of officials 
relating to private affairs, although in connection 
with public business,!'^ and memoranda of public 
officers made for their own convenience,!® even if 
made at the public expense,!® are not public rec¬ 
ords unless made so by statute.®® Whether or 
not records are strictly public records is often 
declared by statute, but, in the absence of statute, 
the nature and purpose of the record, and possi¬ 
bly, custom and usage, must be the guides in de¬ 
termining whether a record is a public record.®! 

Various documents, memoranda, or entries have 
been held to be public records,®® while others have 
been held not to be sudh.®® 


Purpose, A record is intended not only to give 
an instrument perpetuity, but also publicity,®^ or 
to give notice.®^ A public record is a ready and 
convenient means of information as to all matters 
required to be of record ;®3 public records and doc¬ 
uments are such as are placed on the public files 
for the use or information of the public ;®7 and, 
strictly speaking,®® a public record is one made 
by a public officer in pursuance of a duty, the im¬ 
mediate purpose of which is to disseminate infor¬ 
mation to the public, or to serve as a memorial of 
official transactions for public reference.®® 

Ownership, A written memorial of a transac¬ 
tion in a public office, when made by a public offi¬ 
cer, becomes a public record belonging to the office, 
and not his private property.®® 

Land records. Land records exist to preserve 
evidence of deeds and other instruments in order 
that they may be used as proof of matters which 
they contain,®! and to charge any person interested 
with constructive notice equivalent to the actual 
knowledge which would be acquired from the per¬ 
usal of any original instrument.®® The policy of 
the registration laws requires that the public rec¬ 
ords disclose all matters affecting land titles.®® 


10. Oal^People v. Shaw, 112 P.2d 
241, 17 Oal.2d 778. 

S.I>.—State v.. Bwert, 219 N.W. 817, 
826, 52 S.l>. 619. 

Wis.'-rinternational Union, United 
Automobile, Aircraft and Agricul¬ 
tural Implement Workers v. Good¬ 
ing, 29 N.W.2d 730, 261 Wis. 362. 

11. Cal.—^Miller v. Murphy, 248 P. 
934, 78 Cal.App. 751. 

63 O.J. p 605 note 13. 

12. Pa.—Tobin v. Blythe Tp. School 
directors, 11 (Pa-Dlst. & Co. 696. 

13. Cal—MUler v, Murphy, 248 P. 
934, 78 CalApp. 761. 

14. N.T.—People v. Harnett, 226 N. 
Y.S. 338, 131 Misc. 75, afOrmed 230 
N.T.S. 28, 224 App.I>lv. 127, affirm¬ 
ed 164 K.H. 602, 249 IST.Y. 606. 

15. Ky.—Barrickwan v. Lyman, 160 
S.W. 267, 166 Ky. 710, 

16. N.Y.—’People v. Harnett, 226 N. 
Y.S. 338, 131 Misc. 75, affirmed 230 
N.Y.S. 28. 224 App.I>iv. 137, affirm¬ 
ed 164 H.B. 602, 249 N.Y. 606. 

17. Mont—Steiner v. McMillan, 195 
P. 886, 59 Mont. 30. 

N.Y.—People v. Harnett. 226 N.Y.S. 
838, 131 Misc. 76, affirmed 230 N. 
Y.S. 28, 224 App.Div. 137, affirmed 
164 N.E. 602, 249 N.Y. 606. 

18. Mdnt—Steiner V. M<Millah» 195 

P. 836, 69 Mont. 30. . ' 

68 C.J. p 606 note 20. 

19. Wash.—estate ,y. Reed, 7p !p. 
396, 36 wash. 688. 
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20. N.Y.—People v. Harnett, 226 N. 
Y.S. 338, 131 Misc. 75, affirmed 230 
N.Y.S. 28, 224 App.Div, 137, affirm¬ 
ed 164 N.B. 602, 249 N.Y. 606. 

21. NwY.—^People v. Harnett, supra. 

22. Keld to be public records 

(1) Applications for veterans' 
preferences and certificates of dis¬ 
ability in applying for appointments 
and salary promotions under the 
Civil Service Law. —Hansen v. Mc¬ 
Namara, 92 N.Y.S.2d.616» 196 Misc. 
661, modified on other grounds 96 
N.Y.S.2d 904, 276 App.Div, 1009. 

(2) Veterans' Bureau records, con¬ 
taining Information concerning physt 
leal condition of war veterans.— 
Cbytracek v. U. S., D.O.Minn., 60 P. 
2d 325. 

(3) Other tecofds held public rec¬ 
ords see 53 C.J. p 606 note 28 [a]. 

23. Held not to be public records 

(1) Where board of commission¬ 
ers of city adopted a resolution ap¬ 
pointing special counsel to the direc¬ 
tor of public safety, report thereafter 
made by special counsel to the direc¬ 
tor was not a public record Which 
director was required to file with 
city clerk or produce for inspection 
of taxpayer.—Stack v. Borelli, 66 A. 
2d 904, 3 NJ.Super. 646. 

(2) Other records held not public 
records see 53 C.J. p 606 note 29 [al, 

24. m.—People V. Hdas, 142 N.R 
549, 311 ni. 164. 

53 CJ: p (^06 note ZO: 
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25. Wis.—d’eske v. Hotz Mfg. Co., 
290 N.W. 208, 233 Wis. 600. 

Record as notice see Notice $9 6, 
13 c. 

26. Idaho.—Moore v. Pooley, 104 P. 
898, 17 Idaho 57. 

27. U.S.—^In re Comlngore, D.C.Ky., 
96 P. 552, afllrmed 20 S.Ct. 701, 177 
U.S. 459, 44 L.Ed. 846. 

53 C.J. p 606 note 83. 

28. N.Y.—People v. Harnett, 226 N. 
Y.S. 388, 131 Misc. 75, affirmed 280 
N.Y.S. 28, 224 App.Div. 127, aflarm- 
‘ed 164 N.B. 602, 249 N.Y. 606. 

29. Cal.—People v. Purcell, 70 P.2d 
706, 22 Cal,App.2d 126. 

63 C.J. p 606 note 86. 

30. Wyo.—State v. Grace, 6 P.2d 
301, 48 Wyo. 454. 

63 C.J. p 606 note 36. 

31. Conn.—^Ealahan v. EaJahan, 119 
A- 349, 98 Conn. 176. 

Record and registration of: 

Deeds see Deeds 59 71-79. 

' Leases see Landlord and Tenant 9 

220 . 

Mortgages see Mortgages 99 201- 
207. 

Registration of land titles under 
Torrens Act or similar statutory 
provisions see Registration : of 
Land Titles 9 1 et seq. 

32. Conn.—^Balahan v. EaJahan, su- 
pra. 

33. Tex.—Leonard v. Benford Lum¬ 

ber Co., 216 S.W. 882, no Tex. 
83. ’ 
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The right to have lus title appear properly on 
the records is a substantial property right which 
the law guarantees to a landowner.** 

§ 2. Statutory Provisions 

Recording statutes generally are to receive a liberal 
construction In order to attain the object intended by 
them, that Is, prevention of fraud in transactions by se¬ 
curing certainty and publicity. 

Although it has been held that recording acts 
cannot be extended by implication,^5 but must be 
construed literally in the absence of ambiguity^® 
or language requiring judicial interpretation,re¬ 
cording statutes are remedial^* and should be lib¬ 
erally construed39 so as to attain the object in¬ 
tended by them 40 The design of recording laws 
is to prevent fraud in transactions by securing cer¬ 
tainty and publicity in such dealings ;4i to pro¬ 
vide protection for the future rather than over 
events which have already taken place their 
whole object is to permit and require the public 
to act with the presumption that recorded instru¬ 
ments exist and are genuine ;48 and they should 


not be construed to produce fraud, but so as to pre¬ 
vent it.44 Recording statutes are for protection, 
not for punishment.45 The public policy on which 
registration laws are founded favors an interpreta¬ 
tion and construction which will encourage con¬ 
fidence in records rather than suspicion, doubt, or 

uncertainty.4 6 

A recording statute which does not expressly 
repeal an earlier law which is in no way repugnant 
therewith leaves the prior act in force.^^ 

Federal Register Act, 44 U.S.C.A. § 301 et seq, 
providing for filing and publication of various 
documents has for its purpose the notification of 
industry, general business, and the people, of ac¬ 
tion taken by the president under power granted 

to him by congress.48 

§ 3. Making and Requisites in General 

The making and requisites of records generally 
are considered infra §§ 4-22. 

Examine Pocket Parts for later cases. 


jMt. W.Va.—Cartwright v. Cart¬ 

wright. 74 S.B. 665, 70 W.Va. 607, 
Anii.Cas.l914A 578. 

,35. Wash.—^Flynn v. Garford Motor 
Truck Co., 270 P. 806. 149 Wash. 
264. 

.-se. Wash.—Flynn v. Garford Motor 
Truck Co., supra. 

'37, Wash.—^Flynn v. Garford Motor 
Truck Co., supra. 

38. N.C.—General Motors Accept¬ 
ance Corp. V, Mayberry, 142 S.B. 
767, 195 N.C. 608. 

"Wash.—Benner v. Scandinavian 
American Bank, 181 P. 1149, 73 
Wash. 488, Ann.Cas.l9l4D 702. j 

,39. Wash.—Benner v. Scandinavian 
American Bank, supra. 

.40. Wash.—Benner v. Scandinavian 
American Bank, supra. 

Wyo.—Hawkins v. Stoffers, 276 P. 
452, 278 P. 76, 40 Wyo. 226. 

.41. Wyo.—BEawklns v. Stoffers, su¬ 
pra. 

r Other statements of purpose 

(1) The purpose of the recording 
acts is to afford protection not to 
those who make fraudulent misrep¬ 
resentations but to bona fide pur¬ 
chasers for value.—Stoll v. Selander, 
188 P.2d 936, 81 CalJlLpp.2d 286. 

(2) The purpose of the recording 
.statutes is to give notice of (and to 
protect rights, as against subseguent 
purchasers or encumbrancers, not to 
.create rights, not possessed, either 
,of record or in fact.—Magnuson v. 
Breher, 284 N.W. 853, 69 N.D. 197. 

(S) The purpose of recording acts 
,is to give persoxui dealing with prop¬ 


erty, whether real or personal, aft¬ 
er recorded transaction concerning 
it, opportunity to ascertain status 
of title thereto.—^Donn v. Auto 
Dealers Inv. Co., 47 N.B.2d 668, 318 
Ill.App. 96, reversed on other 
grounds 52 N.B.2d 695, 885 Ill. 211. 

(4) Registry acts were designed to 
avoid abuses and deceits by mort¬ 
gages and pretended titles, and for 
protection of creditors, and should 
be construed to effect that end.— 
Colonial Building db Loan Ass*n v. 
Boden, 182 A. 665, 169 Md. 498. 
Dual purpose 

Recording acts have a dual pur¬ 
pose; first, to give constructive no¬ 
tice to everyone concerned of the 
facts contained in the recorded in¬ 
strument, and secondly, to protect 
an innocent purchaser against se¬ 
cret liens and conveyances.—^Lans- 
downe Borough v. Counties Real Bs- 
tate & Mortgage Co., 45 Pa.Di8t. & 
Co. 391, 31 D6l.Co. 96, 34 Mun.L.R. 
125, 66 York Leg.Rec. 72. 

XTotloe 

Notice contemplated by recording 
statutes is notice to ''subsequent 
purchasers or incumbrancers,” who 
are those claiming title under same 
grantor.—Maxwell v. Twin Bails Ca¬ 
nal Co., 292 P. 232, 49 Idaho 806. 

42. U.S.—U. S. V. Sampsell, C.O.A 

Cal., 15S F.2d 731. 

Prospective scope 

An act relating to recordation of 
agreements relating to realty by 
which parties convey rights of per¬ 
manent nature, or release grantee 
against damage which might be in¬ 
flicted on realty at some future time 
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was "prospective” in scope, and had 
no bearing on purported release of 
future damage to result from open¬ 
ing of a public street, in connection 
with an award which occurred be¬ 
fore enactment of the act.—Pennsyl¬ 
vania Range Boiler Co. v. City of 
Philadelphia^ 23 A.2d 723, 344 Pa. 
34. 

43. Ariz.—^Lewis v. State, 266 P, 
1048, 32 Ariz. 182. 

53 C.J. p 607 note 60. 

44. Wyo.—Hawkins v. Stoffers, 276 
P. 452, 278 P. 76, 40 Wyo. 226. 

46. U.S.—^In re Brownsville Brew¬ 
ing Co., C.C.APa., 117 P.2d 463. 

Protection of persons dealing with 
property 

The statute authorizing the rec¬ 
ordation of deeds and other Instru¬ 
ments and imputing constructive no¬ 
tice thereby was intended to protect 
persons dealing with respect to the 
property in exchange of title, and 
ca n not be made the vehicle of depriv¬ 
ing one tenant in common of his 
rights, by the machinations of anoth¬ 
er tenant in common, in an effort to 
cut off the rights of such other ten¬ 
ants in common without actual no¬ 
tice.—Swafford V. Brasher, 22 So.2d 
24, 246 Ala. 636. 

48. N.C—Best v. Utley, 127 S.E. 
837, 189 N.C 366. 

47. Mich.—^Thomas v. Wayne Coun¬ 
ty, 182 N.W. 417, 214 Mich. 72. 

W.Va.—^Belknap v. Shock, 24 S.B.2d 
457, 125 W.Va, 386. 

48. U.S.—Toledo, P. & W. R. R. V. 
Stover. D.CJll., 60 P.Supp. 687. 
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§ 4. Deposit and Filing 

Filing consists of delivery of the paper to be filed 
to the proper officer at the proper place within the prop¬ 
er time, and the receiving of It by him to be placed or 
kept on file or to be kept In his official capacity, pro¬ 
vided, In some Jurisdictions, that the fee for filing is 
prepaid. 

A pa'per is deemed to be filed, within the mean¬ 
ing of the law, where it is delivered to the proper 
ofl&cer at the proper office, and within the proper 
time, and received by him to be placed or kept 
on file^® or to be kept in his official capacity, 
especially so when deposited in the proper office 
with directions to file the paper,5i provided, in some 
jurisdictions, as discussed infra §§ 19-22, that the 
fee for filing is prepaid. The word ^'filing*’ car¬ 
ries with it the idea of permanent preservation of 
the paper so delivered and received that it may 
become part of the public record.52 It has been 
held that a paper is filed with an officer when it is 
placed in his official custody and deposited by him 
in the place where his official records and papers 
are usually kept and while it has been held that 
some action on the part of the receiving officer, or 
at least an intention on his part to treat the paper 
as similar papers are treated in the regular routine 
of his office, is necessary,54 generally the deposit 


or lodgment of an instrument for filing in the prop¬ 
er office and its acceptance for that purpose by 
the proper officer constitutes a filing without re¬ 
gard to any action such officer may take or fail 
to take.55 Thus, where a document has been so 
delivered and received it may be considered filed 
even where the officer, in disregard of his duty, 
fails to place the paper in its proper place,56 or 
fails to preserve it,®*^ or it is afterwards mislaid 
or lost58 

The purposes of requiring a document to be 
filed are to afford those affected by the document 
an opportunity to inspect it,®^ and to give notice 
of the contents of the document.®® 

Where the statute requiring filing does not speci¬ 
fy the means of so doing the person required to 
file may choose the means, but at his own risk 
of failure.®^ 

Filing and recording distinguished. There is a 
well defined distinction between filing an instru¬ 
ment, and offering it for record or causing it to 
be recorded,®^ in that filing consists of leaving an 
instrument with the proper officer to be kept in his 
care and custody for the purpose of a record,®® 
while offering an instrument for record is to leave 
it to be entered upon books of record.®^ Where an 


49. U.S.—Commercial Standard Ins. 
Co. V, Garrett, CC.A,Okl., 70 F.2d 
969—In re Neil, D.C.Wash., 44 F. 
2d 666—In re Labb, D.aN.T., 42 
F.Supp. 642—^Tounsr v. U. S., I>.C. 
Idaho, 5 F.Supp. 600. 

Ala^—Covingrton Bros. Motor Co. v, 
Robinson, 194 So. 668, 289 Ala. 226, 

Cal .—People v. Ramirez, 297 P. 61, 
112 Cal.App. 607. 

Fla.—Vickers v. Glenn, 186 So. 826, 
102 Fla. 636—Waringr v. 0*Doniel, 
136 So. 860, 102 Fla. 864. 

Ga.—^Brinson v. Georgia Railroad 
Bank & Trust Co., 166 S.R 821, 45 
Ga.App. 469—^King v. Knight, 165 
S.R 784, 42 Ga.App. 269. 

HI. —Gietl V. Commissioners of 

Drainage Dlst. No. 1 of Town of 
Bois D'Atc, 51 N.E.2d 512, 384 111. 
499. 

Iowa.—Mills V, Board of Supers of 
Monona County, 290 N.W. 50, 227 
Iowa 1141. 

Ky.—Campbell v. Mason, 106 S.W.2d 
100, 269 Ky. 128. 

Okl.—Willard v. State, 92 P.2d 600, 
66 Okl.Cr. 844. 

Or.—^In re Wagrner*s Estate, 187 P. 
2d 669, 182 Or. 840. 

Tenn.—^Marlon Const Co. v. Steeple- 
ton, 14 TennApp. 127—Cofer v, 
Cofer, 1 TennApp, 588. 

Tex.—^Bailey v. Woodrunji Truck 
Lines, ClvApp., 86 S.W.2d 1090, 


affirmed Woodrum Truck Lines v. 
Bailey, Com.App., 57 S.W.2d 92. 
Wash.—State v. Innocent!, 16 P.2d 
439, 170 Wash. 286. 

53 C.J. p 607 note 69. 

50. Fla.—Coult V. McIntosh Inv. 
Co., 182 So. 594, 133 Fla. 141— 
In re Switzer’s Estate, 156 So. 1, 
116 Bla. 780—Vickers v. Gleim, 186 
So. 326, 102 Fla. 536—Waring v. 
O’Doniel, 136 So. 850, 102 Fla. 854. 

53 C.J. p 607 note 60. 

51. Cal.—Woods v. Byde, 222 P. 
168, 64 CaI.App. 438. 

53 C.J. p 607 note 61. 

52. Colo.—^Tates v. Tatum, 155 P. 
828, 60 Colo. 484. 

63 C.J. p 607 note 55. 

53. Mass.—^Reed v. Acton, 120 Mass. 
130. 

Neb.—O’Brien v. Schneider, 129 N.W. 
1002, 88 Neb. 479. 

54. XJ.S.—^Edward Sales Co. v. Har¬ 
ris Structural Steel Co., D.C.Me., 
17 F.2d 156. 

68 C.J. p 608 note 65. 

55. XJ.S.—^Blair v. Cleveland, C., C. 
& St L. Ry. Co., D.C.H1., 46 F.2d 
792. 

Mo.—^Ferguson v. Long, 107 S.W.2d 
7, 341 Mo. 182. 

115 


Mistake 

Generally, the mistakes of record¬ 
ing officers in filing or indexing do 
not impair the rights of persons cre¬ 
ated by instruments properly filed.— 
Application of Keough, 37 N.Y.S.2d 
168, 179 Misc. 1. 

56. Cal.—^People v. Ramirez, 297 P. 
61, 112 Cal.App. 507. 

53 C.J. p 608 note 66. 

57. Kan.—^Tomlinson v. Tomlinson, 
246 P. 980, 121 Kan. 206. 

Melss. —Chapin v. Kingsbury, 188 
Mass. 194. 

58. Nev.—Golden v. McKim, 204 P. 
602, 45 Nev. 360. 

59. Or.—State ex rel. Fred J. Kiesel 
Estate V. Bishop, 129 P.2d 276, 
169 Or. 448. 

60. Or.—State ex rel. Fred J. Kie¬ 
sel Estate V. Bishop, supra. 

61. XJ.S.—Creasy v. XJ. S., D.C.Va., 
4 F.Supp. 176. 

62. Maes.—^Radway v. Dennis, 165 
N.E. 410, 266 Mass. 829. 

58 C.J. p 608 note 69. 

63. Meuss.—Chapin v. Kingsbury, 138 
Mass. 194. 

64. Mass.—Chapin v. Kingsbury, mi- 
pra. 
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instrument is indorsed as recorded on a specified 
date, the indorsement is conclusive that it was de¬ 
posited for recording and not for filing.®® 

§ 5. -With Whom Deposited or Filed 

In order to constitute flllngi actual delivery of the 
instrimient into the care and custody of the proper of¬ 
ficer or his deputy, employee^ or assistant, is essentlai. 

Actual delivery of the instrument into the care 
and custody of the proper officer is essential to con¬ 
stitute filing;®® but delivery of an instrument to 
the person in charge and performing the duties 
of the office where it is required to be filed is suf¬ 
ficient,®*^ as is delivery to a deputy or employee or 
assistant of the proper officer.®® Leaving a paper 
with an officer who has no duty or authority to 
file it is not sufficient;®® nor is it enough to leave 
the instrument in the proper office without the 
knowledge of the officer authorized to receive 

§ 6. - Indorsement or Mark on Instru¬ 

ment 

It is not necessary to a valid flllng that the Instru¬ 
ment be Indorsed as filed; nor does Indorsement consti¬ 
tute the filing, but Is merely evidence thereof. 

It is not necessary to the valid filing of a paper 
that it shall be indorsed as having been filed 
consequently, a failure to make such indorsement 
does not invalidate the filing, even where it is the 
duty of the officer to indorse the paper nor does 
the officer’s delay in indorsing the .paper affect the 


validity of the filing.7® Since the indorsement on 
the instrument of the fact and time of its deposit 
for filing is not essential thereto, such indorsement 
does not validate a filing otherwise invalid.'^^ Fur¬ 
ther, where the officer makes a file mark on the 
instrument or indorses it, the file mark or indorse¬ 
ment is evidence of the filing, but is not the es¬ 
sential element of the act,*^5 nor does it constitute 
the filing,*^® nor is it conclusive but it has been 
held to be prima facie evidence of the time of 
filing,*^® and conclusive in the absence of evidence 
to the contrary.*^® 

Signature, Where a statute requires that the 
officer certify the date of filing on the instrument 
and sign his name thereto, the officer’s signature 
by means of a rubber stamp is sufficient®® 

§ 7. -Place 

The Instrument must be delivered at the office where 
It is required to be filed, and delivery elsewhere^ even to 
the proper officer, Is not sufficient. 

In order to constitute a valid filing, the instru¬ 
ment must be delivered at the office where it is re¬ 
quired to be filed,®! and delivery of an instrument 
to the proper officer at a place ollher than the office 
where it is required to be filed is not stifficient to 
constitute filing,®® even though the officer indors¬ 
es it as *‘^led.”®® No particular method of getting 
an instrument to the proper office is required.®^ 
If it is deposited there by mail®® or by messenger,®® 


66. Mass.—Chapin v. Ellngsbury, su- 
pm. 

66. Mass.—^Hohart-Bto*ell Plumb¬ 
ing & Heating Co. v. Klayxnan, 19 
K.E.2d 805, 802 Mass. 508. 

Mass.—Creenfield v. Burnham, 145 N. 
E. 806, 250 Mass. 203. 

67. m. —^Bdwin Pratt's Sons' Co, v. 
Schafer, 7 N.E.2d 901, 290 HI. 
App. 80. 

53 C.J. p 608 note 76. 

68. H.T.—Wilson v. Banque Pran- 
calse X>u Mezlque, 208 N.Y.S. 
213, 124 Misc. 690. 

69- Mass.—Powers Heguliator Co. v. 
Taylor, 114 H.E. 856, 225 Mass. 
292. 

N.T.—Wilson V. Banque Francalse 
Du Mezlque, 208 H.T.S. 218, 124 
Misc. 690. 

70- Mo.—Perguson v. Long, 107 S. 
W.2d 7, 841 Mo. 182. 

71. Ark.—Westbrook v. McDonald, 
48 S.W.2d 866, 44 S.W.2d 331, 184 
Ark. 740. 

Tex.—^Thomas v. Parris, Civ.App., 
132 S.W.2d 436, error dismissed, 
'judgment correct—Sun Lumber Co. 
V. Huttlg Sash & Door Co., Civ. 
App., 86 S.W.2d 561. 

63 CUT- p 608 note 80. 


72. N-J.^Malmken v. Melts, 116 A 
794, 97 N.J.Law 159. 

Tex.—^Blackburn v. State ex rel. 
Echols, Civ.App., 72 S.W.2d 627— 
Sun Lumber Co. v. Huttlg Sash 
& Door Co., Civ.App., 86 S.W.2d 
561. 

73. Cal.—Woods V. Hyde, 222 P. 
168, 64 Cal.App. 438. 

N.J.—^Balm v. Cape May, 127 A 
88, 3 H.J.Misc. 58, (affirmed 127 A 
923, 101 K'.JX.aw 400. 

74. Cal.—^Edwards v. Grand, 58 P. 
796, 121 Cal. 254. 

Fla.—Coult V. McIntosh Inv. Co., 182 
So. 694, 133 Bla. 141. 

Tex.—^Maddux v. Booth, Civ.App,, 
108 S.W.2d 329. 

75. Pla.—Vickers v. Glenn, 136 So. 

326, 102 Pla. 636—Waring v. 

O'Doniel, 135 So. 850, 102 Pla. 354. 

Tex.—Ex parte Lelfeste, 77 S.W.2d 
676, 127 Tex.Cr. 445—Blackburn v. 
State ex rel. Echols, 72 S.W.2d 627. 
63 C.J. p 608 note 86. 

76. Mont—Pierce v. Pierce, 89 P,2d 
269, 108 Mont 42. 

53 C.J. p 608 note 87. 

77. N.M.—Gallagher v. Ldnwood, 281 
P. 627, 30 NJ/L 211, 37 ALJt 
664, 


78. Wash,—Schultz v. Anderson, 71 
P.2d 365, 191 Wash. 326. 

79* Wash.—Schultz V. Anderson, su¬ 
pra. 

80. K.M.—Costilla Bst Dev. Cbrp. 
v. Mascarenas. 267 P. 74, 33 N.M. 
356. 

81. m.—^Brelsford v. Community 
High School Dist, 169 N.E. 237, 
328 HI. 27. 

53 CJr. p 608 note 9L 

88. Cal.—Hutchins v. County Clerk 
of Merced County, 35 P.2d 563, 140 
Cal.App. 348. 

Pla—^In re Switzer's Estate, 156 So. 
1, 115 Pla 780. 

63 C.jr. p 609 note 92. 

83- Ill.—^Brelsford v. Community 
High School Dist, 159 N.E. 237, 
328 HI. 27. 

84. Tex.—JTones v. McCorquodale, 
ClvApp., 218 S.W. 69. 

88. Cal,—Dillon v. Wevada County 
Sux>er. CL, 142 P. 503, 24 Cal.App. 
760. 

Tex.—Jones v. McCorquodale, Civ. 
App., 218 S.W. 59. 

86. Tex.—Jones t* McCorquodale, 
sUpra 
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the filing k aocomplished; and if an instrument 
is delivered to the proper officer at a place other 
than the proper office, and the instrument is then 
taken hy the officer to the office and filed there, it 
will be considered as filed from the time of its ac¬ 
tual deposit and filing in the office,®*^ An 3 rthing 
short of actual delivery at the .proper office is in¬ 
sufficient,*8 and merely mailing the instrument does 
not constitute filing.^^ 

§ 8. -Time 

In order to constitute a valid filing the Instrument 
must be presented within the proper time as fixed by 
statute. 

In order to constitute a valid filing, the instru¬ 
ment must be presented within the proper time as 
fixed by statute.^® An instrument is filed when it is 
deposited in the proper office with the person in 
charge thereof, with directions to record it, al¬ 
though not within the time that the office is re¬ 
quired by statute to be kept open.^i Further, an 
instrument is filed at the time of its actual de¬ 
livery to the proper officer and at the proper office 
for filing, and his failure to indorse the date 
of filing on the instrument,or his delay in plac¬ 
ing a file mark thereon,or his indorsement there¬ 
on of a later date^® is immaterial. The proper 
officer’s indorsement of a date of filing on the 
instrument is prima facie .proof of filing on such 
date,^® but it may be shown that such indorsed 
date is not the true date of filing or, as; other¬ 
wise expressed, the date of filing indorsed on the 


instrument by the proper officer is prima facie the 
date of actual filing,^* and must control until it has 
been shown by competent and dear evidence to be 
incorrect®^ However, it has also been held that 
the indorsement of the time of filing an instru¬ 
ment as shown by the stamp thereon is conclu¬ 
sive as to the time of filing.^ Hadng papers in 
the mail during the period of time permitted for 
filing is not a filing witihin the time allowed if they 
are not received in the office of their destination be¬ 
fore expiration of the time for filing.^ 

§ 9. Recording 

Recording acts in various Jurisdictions now make 
necessary the recording of instruments which at common 
law were not required to be recorded. 

The recording of documents, such as deeds of 
conveyance or other instruments affecting real es¬ 
tate, was not required at common law,*3 but the 
common-law rule has been changed by the recording 
acts.^ Where recordation is necessary to give 
life to an act, its existence before recordation has 
no effect regardless of notice of it^ 

§ 10. -Instruments Entitled to Recorda¬ 

tion 

The provisions of the recording statutes determine 
what Instruments may or must be recorded, and whether 
a particular instrument Is sufficient in form to entitle It 
to be recorded. 

The provisions of the statutes which govern 
recording determine the questions as to what in¬ 
struments are entitled to be recorded.® An instru- 


87. Tex.—Jones v. McCorquodaJe, 
supp£t—J. M. DufCy Petroleum Co. 
v. Hooks, 106 S.W. 690, 47 Tex.Clv. 
App. 660. 

88. F1«l—^I n re Switzer’s Bstate, 166 
So. 1, 116 Pla. 780. 

58 C.J. p 609 note 97. 

89. Pla.—Cook V. J. L Case Plow 
Works Co., 96 So. 292, 85 Fla. 421. 

Hass.—Gorski's Case, 116 N.E. 811, 
227 Mass. 466. 

80. Cal,—^Hoyt V. Stark, 66 P. 223, 
134 CaL 178, 86 Am.S.R. 246— 
Dillon V. •N’evada County Super. 
Court, 142 P. 603, 24 CalAopp. 760. 

81. Cal.—^Edwards v. Grand, 58 P. 
796, 121 Cal. 264. 

53 CJ. p 609 note 8. 

92. Cal.—Woods V. Hyde, 222 P. 

168, 64 Cal.App. 433. 

63 CJ. p 609 note 4. 

83. Cal.—^Dillon v. Kev^ada County 
Super. Court, 142 P. 603, 24 Cal'. 
App. 760. 

84. Cal.—Woods v. Hyde, 222 P. 168, 
64 CalA.pp. 433. 

58 CJ. p 609 note 7. 

85. N.J.—Balm V. Cape May, 127 A. 


88, 3 N.J.M1SC. 68, afldrmed 127 A. 
923, 101 N.J.Law 400. 

63 CJ. p 609 note 8. 

90. N.J,—^Balm v. Cape May, supra. 

97. N.J.—^Balm v. Cape May, supra. 

98. Minn.—^Poster v. Brick, 141 N". 
W. 101, 121 Minn. 173—State v. 
Crosley Park Land Co., 66 N.W. 
268, 63 Minn. 206. 

99. Minn.—^In re Morrison County 
Real Estate Taxes, 141 M.W. 101, 
121 Minn. 173—State v. Crosley 
Park Land Co., 66 N.W. 268, 63 
Minn. 206. 

1. N.T.—^Riverside Contr. Co. v. 
New York. 148 N.T.S. 281, aflElrmed 
160 N.T.S. 1109,-166 App.Div. 972, 
affirmed 113 N.B. 664, 218 N.Y. 
696. 

68 C.J. p 609 note 13. 

2. Fl€u—Hewitt ' V. International 
I Shoe Co., 165 So. 726, 116 Fla. 608. 

3. U.S.—Oorpiu Jorls cited In 

Welsch V. Lee, D,C.]Sr.D., 48 F.Supp. 
368, 370. 

N.D.—Corpus Juris cited in Ma^u- 
son V. Breher, 284 N.W. 863, 855, 
69 N.D. 197. 
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S.C.—^Epps V. McCallum Realty Co., 
138 S.E. 297, 139 S.G. 481. 

4. La.—^Humphreys v. Royal, 41 So. 
2d 220, 216 La. 667—Martin v. Pul¬ 
ler, 37 So.2d 861, 214 La. 404. 

5. C.—Epps V. McCallum Realty Co., 
138 S.B. 297, 139 S.C 481. 

Instruxaents requiringr recordation 
The recordinj statutes require re¬ 
cordation of writingB that pass or 
create an interest or risrht of some 
kind in land; and the word ’’inter¬ 
est,” within statutes under which re¬ 
cordation of writings passing an in¬ 
terest in land is required, is the 
broadest term applicable to claims 
in or on realty, and the quoted word 
in its ordinary signification is broad 
enough to include any right, title, or 
interest in realty.—Pennsylvania 
Range Boiler Co. v. City of Phila¬ 
delphia, 23 A.2d 728, 844 Pcl 34. 

I 6 . La.—E>ivo8 V. Simmons, 134 So. 
727. 16 La.App. 421. 

6. U.S.—Youngblood v. V. S., CCA. 
Mich., 141 F.2d 912. 

Colo.—Denver Joint Stock Land 
Bank of Denver v. Moore, 25 P,2d 
180, 93 Colo. 151. 
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ment which falls within a class which is author¬ 
ized or required to he recorded by statute may be 
recorded^ although it is not specified in such stat¬ 
utes eo nomine;^ and the language of the instru¬ 
ment is immaterial if its legal effect is such that 
it is of a character which ijhe recording statutes 
permit to be recorded.^ Instruments which do not 
come within the provisions of the statutes are not 
entitled to record.^® The character of the instru¬ 
ment, rather than its name, is determinative of 
the necessity for the recording thereof 

The provisions of the statutes govern as to 
whether a .particular instrument is sufficient in form 
to entitle it to be recordecLi^ Ordinarily only the 
original instrument and not a copy thereof is en¬ 
titled to be recorded, but there is also authority 
that a "'testimonio’* or '‘second originar' is en¬ 
titled to record.14 It has -been stated to be the 
duty of the recording officer to refuse to record 
an instrument which shows clearly on its face 
that it is not entitled to recording's 


§ 11 , Requisites and Validity of Recor¬ 

dation in General 

In order to constitute a valid record there must be a 
compliance with the provisions of the statutes, except 
such as are merely directory; a substantial compliance 
Is sufficient. 

In order to constitute a valid record there must 
be a compliance with the statutes,^® except as to 
provisions which are merely directory a sub¬ 
stantial compliance with the statute is sufficiently 
Where a statute which requires recording of speci¬ 
fied instruments does not specify the language in 
which such record shall be framed, no particular 
language is necessary to effect a valid reoord,i® 
and the record is sufficient if the persons for 
whose benefit the record is intended are reasonably 
informed of the nature and subject matter of such 
instruments.^® A record is not invalidated because 
the recording officer did not transcribe with the 
instrument the proof on which it was admitted 
to record,21 or because certain words in the ac¬ 
knowledgment of the instrument were omitted,22 


Ill.—Ford Motor Co. v. National 
Bond & Investment Co., 14 N.B.2d 
806, 294 I11.APP. 585. 

Okl.—Corpus juris quoted in Davis 
V. Dewls, 100 P.2d 994, 996, 187 Okl. 
91. 

Pa.—^Herskey Estates v. Rettew, 19 
Pa.Dist & Co. 262—^In re Jeffer¬ 
son Title & Trust Co„ 17 Pa.Dlst 
& Co. 170, 

63 C.J. p 609 note 18. 

Xmmovables 

Registry law applies to Immova- 
bles only.—^Louisiana Ry. & Nav. Co. 
V. Cash. Grocery & Sales Co., JjSu 
App., 150 So. 67. 

7. Okl.—Corpus Juris quoted lu Da¬ 
vis V. Lewis, 100 P.2d 994, 996, 187 
Okl. 91. 

58 C.J. p 610 note 20. 

Xnstruxueuts held rdoordahle 

(1) Contract for development of 
real property with equal participa¬ 
tion in profits was one ^'affecting ti¬ 
tle to real property."—Austin v. Ste¬ 
phen, 800 P. 364, 89 Colo. 177. 

(2) Racial restriction agreement 
relating to property in subdivision 
was a "conveyance."—^Malicke v. Mi¬ 
lan, 30 N.W.2d 440, 320 Mich. 65, 
4 A.L.R.2d 1412, rehearing denied 32 
N.W.2d 868, 320 Mich. 66, 4 A.L.R. 
2d 1412. 

8. Miss.—Hughes ▼. WUkenson, 37 
Miss. 482. 

8. Ariz.—Carley r. Lee, 119 P.2d 
236, 58 Ariz. 268. 

la Idaho.—Maxwell v. Twin Falls 
Canal Co., 292 P. 232, 49 Idaho 
806. 

La.—Cook V. Huston Oil Mills & Fer¬ 


tilizer Co.. 127 So. 347, 170 La. 

10 . 

53 C.J. p 610 note 22. 

ZxLstmiuents held not entitled or re- 
quired to be recorded 

(1) Transaction for loan of per¬ 
sonal property.—Carmichael v. Tex¬ 
as Co., 184 S.B. 897, 62 Ga,App. 761. 

(2) "Notice of claim" of equitable 
mortgage for drilling wells.—^Max¬ 
well V. Twin Falls Canal Co., 292 P. 
232, 49 Idaho 806. 

(3) Common-law trust deed.—^Her- 
shey Estates v. Rettew, 19 Pa.Dist & 
Co. 262. 

11. Ill.—Ford Motor Co, v. National 
Bond & Investment Co., 14 N.B.2d 
806, 294 Ill.App. 585. 

12. N.J.—^Turner, eta, Mfg. Co. v. 
Acme Mfg. Co., 110 A. 123, 91 N. 
J.Eq. 847. 

53 C.J. p 610 note 24. 

13. Ala.—^Bates v. Bates, 24 So. 2d 
440, 247 Ala. 837. 

53 C.J. p 610 note 25. 

Certified copies 

(1) A code section authorizing the 
recordation of "certified copies" of 
deeds in a probate office connotes 
copies certified by public officers 
having official custody of record of 
particular recorded instrument and 
whom law authorizes to make such 
certification, and does not contem¬ 
plate ex parte certificate of a notary 
public or other officer having then 
no official connection with, or juris¬ 
diction of, document or record there¬ 
of.—^Bates V. Bates, supra. 

(2) Code section is intended to 
cover cases where deed or other in¬ 
strument mentioned shall have been 
already recorded in any county of 
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State, so as to permit recordation of 
a certified copy thereof in any other 
county in which property is situate 
in lieu of recording original in such 
latter county.—^Bates v. Bates, su¬ 
pra 

14. U.S.—^McPhaul V. Lapsley, Tex., 
20 Wall. 264, 22 L.Bd. 344, apply¬ 
ing Texas law. 

53 C.J. p Oil note 26. 

"Testimonio" defined see 62 C.J. p 
829. 

15. Fla.—^Leathermsm v. Schwab, 
124 So. 469, 98 Fla 885. 

Aflldavlt of oral option 
Clerk of court should have declined 
to file and register in conveyance 
records affidavit purporting to set 
out an alleged oral option in affiant 
to purchase certain timber, where 
affidavit was simply ex parte dec¬ 
laration of the affiant.—State ex rel. 
Thigpen v. Gayle, La App,, 8 So. 2d 
315. 

16. Tenn.—Wilkins v. Reed, 300 S. 
W. 688, 156 Tenn. 321. 

53 C.J. p 611 note 29. 

17. Tenn.—Wilkins v. Reed, supra. 
53 C.J. p 611 note 80. 

18. Fla—^International Kaolin Co. v. 
Vance, 46 So. 3, 55 Fla 641. 

19. La—Standard Oil Co. v. Webb, 
88 So. 808, 149 La 245. 

20. Xia—Standard Oil Co. v. Webb, 
supra 

21. La—Pierce v. Clark. 25 LaAnn. 

111 . 

Tenn.—^Wilkins v. Reed, 800 S.W. 
688, 166 Tenn. 821. 

22. Tena—Wilkins v. Reed, supra 
Va—Thomas v. Stuart, 22 S.E. 511, 

91 Va 694. 



76 C.J.S. 


RECORDS 


§§ 11-12 


or the record does not show the seal of the offi¬ 
cer taking the acknowledgment of the instrument 
recorded,2* or because the officer recording the 
instrument is a party thereto.24 

Date. When an officer or tribunal does a thing 
pursuant to directions, the record of the act done 
should bear the date of compliance in the absence 
of specific directions to the contrary.25 

Names. There is authority that, in order to be 
effective, recordation must be in the correct names 
of the parties to the instrument recorded.^® An 
immaterial mistake in recording a name does not 
invalidate the record;27 nor is a record invalid 
because in transcribing the surname of one of the 
subscribing witnesses to the instrument was so 
written as not to be intelligible.28 

Corporate seal. A scroll which the clerk puts 
on a record to the side of the signatures of the 
parties to the instrument recorded is a proper rep¬ 
resentation of a corporate seal.^^ 

Promptness. It has been stated that it is es¬ 
sential to the official character of public registers 
that entries therein be made promptly or without 
such long delay as to impair their credibility.^^ 

2 12. — Method of Recordation in General 

Under some statutes It has been held that actual 
'transcription or copying of an instrument In haec verba 
Is essential for valid recording. 

Since the object of a record is to give an in¬ 
strument both perpetuity and publicity, under some 
statutes it has been held that actual transcription 
or copying of the instrumental in haec verba^^ is es- 
'Sential for valid recording. It has also been held 
•that since to record an instrument means to tran- 
• scribe it, to repeat it or to recite it in a book of 
record kept for the purpose of perpetuating the 


terms or recitals Contained Jn the instrument so 
recorded, 28 whether a record is written with a 
.pen, a t 3 rpewriter, or printed, makes no difference 
as long as it is a true and correct copy and record 
of the instrument prescribed.^^ Thus, it is proper 
for the recording officer either to transcribe the 
instrument25 or to have copies of instruments to be 
presented for record printed in his record book 
and to fill in the blank portions.^® Likewise, there 
is authority that any act which is the legal equiva¬ 
lent of transcription in haec verba is sufficient.®^ 
Further, there is authority that whether actual 
transcription is necessary to effect recordation de¬ 
pends on the character of the record,® 8 and the 
statute requiring recording must be interpreted in 
the light of its subject matter,2® so that with re¬ 
spect to the form of the record and the instrumen¬ 
talities by which it is effected, more latitude is al¬ 
lowed where the legislative design is to provide a 
record to subserve temporary purposes than where 
the record is intended to operate through a long 
period of time.^® Thus, a statutory provision that 
an affidavit as to compliance with a required pub¬ 
lication of an ordinance be spread on a specified 
book before the ordinance becomes effective is 
to be read as if providing that the papers shall 
be recorded in such book,^! and the statute is com¬ 
plied with by pasting the affidavit within this 
book.^2 

Under a statute which requires that instruments 
filed for record shall be recorded at length in a 
book kept for that purpose it has been held that 
no particular method of recording is necessary,^® 
and as long as the method adopted is sufficient to 
give the instrument perpetuity and publicity and 
meets the requirements of accuracy and durability 
there is a compliance with the statute.^^ Thus, 
making photographic copies or photostats of in- 


'23. Mo.—Addis V. Graham, 88 Mo. 
197. 

53 C.J. p 611 note 42. 

24. Tex.—^Brockenborougrh v. Mel¬ 
ton, 55 Tex. 493. 

25. Ind.—Collins v. Slegal, 14 N.B. 
2d 682, 214 Ind. 206. 

.26. La.—Giarratano v. Ansrermeier, 
7 L/a.App. 376. 

53 CJ. p 611 note 44. 

27. Pa.—^Prouty v. Marshall, 16 Pa. 

Dist. 608, 33 Pa.Co. 811. 

53 C.J. p 611 note 45. 

. 28. Mich.—Whitwell v. Emory, 3 
Mich. 84, 69 Am.D. 220. 

. 29. Tex.—^Bmory v. Bailey, 234 S.W. 

660, 111 Tex. 837, 18 A.L.R. 901. 
j53 C.J. p 611 note 47. 


30. N.M.—Pace v. Wight, 181 P. 
480, 26 KM. 276. 

Okl.—Gaston v. Caruth, 243 P. 192, 
116 Okl. 146. 

31. KT,—^People v. Clurman, 48 K 
E.2d 605, 606, 290 KT. 242. 

53 C.J. p 611 note 50. 

32. KT.—Putnam v. Stewart, 97 K 
T. 411. 

33. Idaho.—Lincoln County v. Twin 
Falls North Side Land, etc., Co., 
130 P. 788, 23 Idaho 433. 

34. Idaho.—Lincoln County v. Twin 
Palls North Side Land, etc., Co., 
supra, 

35. Idaho.—Lincoln County v. Twin 
Palls North Side Land, etc., Co., 
supra. 

36. Idaho.—Lincoln County v. Twin 


Palls North Side Land, etc., Co., 
supra. 

53 C.J. p 612 note 57. 

37. KT.—Putnam v. Stewart, 97 K 
T. 411. 

53 C.J. p 612 note 68. 

38. W.Va„—^Hager v. Melton, 66 S.E. 
18, 66 W.Va. 62. 

39. W.Va.—Etoger v. Melton, supra. 

40. W.Va.—^Hager v. Melton, supra. 

41. W.Va.—BCager v. Melton, supra. 

42. W.Va.—BCager v. Melton, supra. 

43. Vt.—^Bennington v. Booth, 140 A. 
157, 158, 101 Vt. 24, 67 A.L,R. 156. 

53 C.J.^ 612 note 66. 

44. ni.—People v. BCaas, 142 KE. 
549, 311 m. 164. 

Vt.—Bennington v. Booth, 145 A. 167, 
101 Vt 24, 67 A.L.R. 166. 
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stniments filed for record may be sufficient, un¬ 
less the statute specifies that another method be 
used.^® 

§ 13, — Certificate 

Where a statute so requires, the recording officer 
must certify on the record the fact of recording and the 
date. 

Under a statute requiring the recording officer 
to enter a certificate in the record after an in¬ 
strument has been recorded, specifying the fact of 
recording and the date; the recording officer must 
verify the record as made and satisfy himself that 
it is a true and literal copy of the instrument pre¬ 
sented for record before he can so certify^*^ The 
purpose of such a requirement is to make certain 
the time when the instrument affords constructive 
notice to third persons.'^® A certificate by the re¬ 
cording officer as to the fact of recording is evi¬ 
dence in support of the record, but is not a part 
of it^® Thus, the failure of the recording officer 
to attach a certificate to a record does not render 
it invalid,®® although it may have been the prac¬ 
tice, by long continued custom, to do so.®^ 

§ 14 . -Notation for Record 

There must be compliance with statutory provisions 
requiring the recording officer to keep a book in which 
he shall note the day and hour when Instruments are 
received to be recorded. 

Where a statute requires an officer to keep a 


book in which he shall note the day and hour when 
instruments are received by him to be recorded, 
an instrument is not effectually noted for record 
until such entry is made in the book kept for that 
purpose,®^ and an indorsement on the back of the 
instrument itself is insufficient.®® The time of re¬ 
ception to be entered on the book is the time of de¬ 
livery of the instrument to the recording officer, and 
not the time of its entry on the notation book.®^ 
The entry made on receipt of the instrument is 
conclusive as to the date of its filing, and is not 
affected by a subsequent unauthorized entry of a 
later date.®® In the absence of a statute providing 
otherwise, more than one book may be kept.®® 

Effect of withdrawal after notation. If an in¬ 
strument, after being deposited and noted for rec¬ 
ord, is withdrawn by the party or his agent before 
it is actually recorded, it loses its priority and take’s 
effect only from the date of its return to the of- 
fice.®7 

§ IS. — Record Books 

Recording statutes generally require that records be 
entered In books kept for that purpose. 

Although the earliest recording acts in this coun¬ 
try did not require records to be in a book, parch¬ 
ment rolls or books being specified,®® under the 
later recording acts it is generally essential that 
records be entered in books kept for that pur¬ 
pose.®® Instruments not required by statute to be 


45. HI.—^People v. Haas, 142 N.E!. 

549, 311 Ul. 164. 

58 C.J. p 512 note 70. 

Fhotograplilc copies 

(1) Under statute authorizing use 
of photographic process as a method 
of recording instruments, mention 
therein of making an additional type¬ 
written copy in specidc cane where 
photographic copy is illegible or in¬ 
distinct did not negative Inference 
that in all other instances an addi¬ 
tional photographic copy should be 
made If in reasonable judgment of 
one charged with duty of preserving 
records additional copy should be 
made.—^Bristol County v. Secretary 
of Commonwealth, 86 JNT.S.Sd 911, 
824 Mass. 403. 

(2) Statute authorizing employ¬ 
ment of three different methods of 
recording instruments did not affect 
power of supervisor to reauire addi¬ 
tional photographic copy in those 
counties using photographic meth¬ 
od of recording as a measure reason¬ 
ably calculated to safeguardfrecords. 
—^Bristol County v^ Secretary of 
Commonwealth, sup^a. 

(8) Counties which employed 
photographic, PTpqess of recording in¬ 
struments could be required by sec¬ 


retary of the commonwealth to make j 
additional photographic copies in all 
instances.—^Bristol County v.. Secre- ! 
tary of Commonwealth, supra. 

46. Cal.—^Beatty v. Hughes, 143 P. 
2d 110, $1 Cal.App.2d 489. 

Pair hand or typewriting 
The word **in" in statute requiring 
county recorders to record docu¬ 
ments separately in a fair *'hand” or 
typewriting, etc., means by means of, 
with, by, or through, and does not 
indicate only the result, and the 
word "‘hand’* means handwriting, 
and, statute. In view of its legis¬ 
lative construction, excludes modes 
of reproduction other than handwrit¬ 
ing and does not authorize recorders 
to use machines for photographic 
copying of documents.—^Beatty v. 
Hughes, 148 P.2d 110, 61 Cal.App.2d 
489. 

47. Idaho.—Lincoln County v. Twin 
Falls North Side Land, etc., Co., 
130 P. 788. 28 Idaho 483. 

48. Ky.—Culton v. Simpson, 127 S. 
W.2d 826, 277 Ky. 808. 

49- Vt.—Bennington v. Booth, 140 
A. 167, 101 Vt 24. 67 A.L.IL 166— 
Booge V. Parsons, 2 Yt 466, 21 
Am.D. 667. 
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50. Vt—^Bennington v. Booth, 140 
A. 167, 101 Vt 24, 67 A.L.It 156. 

51. Vt—^Bennington v. Booth, su¬ 
pra. 

52. Tenn.—Wilson v. Elder, 11 
Heisk. 179. 

53. Tenn.—Wilson v. Eifler, supra. 

54. Tenn.—Chatten v. Knoxville 
Trust Co., 289 S.W. 636, 164 Temi. 
345. 

55. Mo.—^Lewis v. Barnes, 199 S.W. 
212, 272 Mo. 377. 

66. Ga.—^Touchstone Live Stock Co. 
V. Easters, 157 S.B. 683, 172 Ga. 
464. 

«Dooket»» 

If clerk keeps separate books for 
filing mortgages relating to realty 
and relating to personalty, both 
books constitute “docket* required 
by statute.—Touchstone Live Stock 
Co. V. Easters, supra 

57. Tenn.—Hickman v. Perrin, 6 
Coldw. 135. 

58. Ill.—^People V. Haas, 142 N.E. 
649, 811 Hi. 164. 

59. HI.—^People v. BCaas, supra. 

53 C.J. p 613 note 86. 
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recorded in any particular book may be recorded 
in any book kept by the recording officer^o which 
is not devoted exclusively to the record of other 
instruments.®! A miscellaneous record book, de¬ 
voted to the record of exceptional instruments, 
is a proper record book for such papers.®^ A book 
of records full and completed, and which has ceased 
to be a book for recording for a number of years, 
is not a proper record book for current records.®® 

A statute which requires that instruments filed 
for record shall be recorded at length in well bound 
books is complied with by a loose-leaf book,®^ 
or by a book in w'hich photographic copies or photo¬ 
stats of instruments filed for record are bound.®® 
In fact it has been held that the sheets of photo¬ 
static records constitute the current record books 
while they are accumulating until numerous enough 
to be bound.®® Further, the expression “books of 
record” as used in a statute is so used in the or¬ 
dinary sense,®^ including only the books in 
which the actual record is entered,®® and not the 
files and the entries thereon, which are but the 
material from which the record is to be made.®® 
Under a statute which specifies registration or re¬ 
cording in a ‘^book of record” it has been held 
that the term “book” is satisfied by copies of the 
instruments required to be recorded kept in bundles 
according to class, but not fastened in any manner, 
and not bound up in the form of books imtil some 
later date,*^® 

Certificate or outer label. In the absence of stat¬ 
utory provision to the contrary, the book in which 
the records are kept need not contain any ofiScial 
certificate or be designated on the outside as a 
record book.*^! 

§ 16. — Index 

a. In general 


b. Necessity 

c. Character and suflSciency 

d. Who may make 

a. In General 

An Index is designed as an additional means or facil¬ 
ity for enabling persons interested to make a search of 
public records and find the object of that search. 

The proper office of the index is merely to point 
to the record.*^® It is designed as an additional 
means or facility for enabling persons interested 
to make a search of public records and find the 
object of that search.^® It is intended to furnish 
a ready reference to the matters contained in books 
of record.'^^ If there is no index of an instrument 
in the book, one who has searched is entitled to 
assume that no such instrument is on file or rec- 
ord.7® 

Effect of loss or destruction. It has been held 
that where the index to record books has been lost 
or destroyed, such books cease to be entitled to the 
legal force or validity of public records, for the 
purpose of notice to those affected by their con¬ 
tents, until the index has been restored by public 
authority.'^® 

b. Necessity 

In the absence of statute an Index is generally not 
essential to the validity of a record. 

In the absence of statutory provisions tmder 
which indexing is part of the recording, it is gen¬ 
erally held diat an index is not essential to the 
validity of a record,*^*^ even where the statute im¬ 
poses a duty on the recording officer to keep an in¬ 
dex.*^® Where, tmder the provisions of a statute, 
indexing is an essential part of the recordation, 
an index is necessary to the validity of a record;^® 
and where a statute does require such an index. 


60. Pa»—^EVirabee v. McEerrlban, 88 
A. 583, 172 Pa. 284, 51 Ain.S.R. 784. 

63 C.J. p 613 note 87. 

61. Ind.—^Tipton Fire Co. v. Bam- 
lieisel, 92 Ind. 88. 

62. Mont.—Guerin v. Sunburst Oil, 
etc., Co., 218 P. 949, 68 Mont 865. 

58 C.J. p 618 note 89. 

68. Vt—Sawyer v. Adams, 8 Vt 
172, 80 Am.I>. 459. 

63 C.J. p 613 note 90. 

64. Miss.—Blchardson v. Woolard, 
97 So. 808, 138 Miss. 417. 

68 C.J. p 618 note 92. 

65. Ill.—People v. Haas, 142 M.E. 
549, 811 m. 164. 

68 C.J. p 613 note 98. 

66. Vt—^Bennington v. Booth, 140 
A. 167. 101 Vt 24, 57 A.L.R. 156. 


67. Vt—Perkins v. Cummingrs, 29 A. 
676, 66 Vt 486. 

68. Vt—^Perkins v. Cummings, su¬ 
pra. 

69. Vt—^Perkins v. Cummings, su¬ 
pra. 

70. U.S.—^Mumford v. Wardell, CaL, 
6 Wall. 423, 18 LuEd. 766. 

53 C.J. p 613 note 1. 

71. Ind.—Nitche v. Earle, 19 N.B. 
749, 117 Ind. 270. * 

78. Mo.—Bishop v. Schneider, 46 
Mo. 472, 2 Am.R. 533. 

Ohio.—Green v. Garrington, 16 Ohio 
St 649, 91 Ain.D. 108. 

73. Mich.—Thomas v. Wayne Coun¬ 
ty, 182 N.W. 417, 214 Mich. 72. 

53 CJ*. p 618 note 6. 

74. Colo.— Corpus juris cited in 
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People, to Use of Federal Land 
Bank of Wichita, Wichita, Xan., v. 
Ginn, 106 P.2d 479, 483, 106 Colo. 
417. 

Tenn.—Maxwell v. Stuart, 42 S.W. 
84, 99 Tenn. 409. 

75. Iowa.—Fleck v. Iowa Employ¬ 
ment Security Commission, 8 N.W. 
2d 708, 238 Iowa 67. 

76. Ky.—^Elliott v. Harris, 81 Ky. 
470. 

77. Ky.—Great Western Petroleum 
Corp. V. Samson, 284 S.W. 727, 192 
Ky. 814. 

53 C.J, p 618 note 9. 

78. S.C.—Armstrong v. Austin, 22 S. 
E. 768, 45 S.a 69, 29 UR.A. 772. 

68 C.J. p 618 note 10. 

79. K.C.—Watkins v. Slmonds, 164 
SJS. 868, 202 N.C.' 716—Stdry T. 
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it is as much a .part of the record as the mat¬ 
ter recorded.® ® Further, it has also been held that 
failure to enter a document in the current record 
book and failure to index it leaves it unrecorded.®^ 

c. Oharacter and Sufficiency 

(1) In general 

(2) Changing system of indexing; in¬ 

stalling new system 

(3) General or tract index; general 

cross index 


(1) In General 

The recording officer must comply with statutory pro¬ 
visions prescribing the character of the Index and the 
manner‘In which it shall be kept. 

Where the legislature has prescribed what in¬ 
dexes must be kept by a recording officer, and in 
what manner they shall be kept, there must be a 
compliance with the statutory requirements.®® 
Even where a statute specifies what shall appear 
in the index, however, it has been held that some 
discretion is vested in the recording officer as to 
how he shall keep the index under the law;®® under 
such a statute it is not required that the index 
state all the facts appearing in the instrument re¬ 
corded or even a synopsis of them so as to make 
an examination of the record itself unnecessary,®^ 
and the names of all the parties to any irtstrument 
recorded need not be indexed.®®. Where a statute 
does not prescribe the manner in which an index 
is to be made, but merely that it shall be a suitable 
index, any plan may be adopted in making the 
index,®® provided only that it shall suitably answer 
the purpose for which it is intended.®*^ Under such 
a statute all that is required is that the index shall 
be such as will enable a person of ordinary in¬ 
telligence and business capacity to find the object 
of his search,®® and the index of a recorded in¬ 
strument is sufficient if it points to the record of 
the instrument with reasonable certainty.®® 

Index of miscellaneous records separately and 

Slade, 155 S.B. 256, 199 K.C. 596— 

Heaton v. Heaton, 146 S.E. 146, 196 
N.C. 475—Clement v. Harrison, 138 
S.B. 308, 193 N.C. 826. 

63 ax p 614 notes 12,13. 

80. U.S.—Cllnchfield Coal Corp. v, 

Steinman, Va., 213 F. 657, 180 C-C. 

A. 137. 

81« Vt—Sawyer v. Adams, 8 Vt 
172, 80 Aml>. 459. 

88. Idaho.—Reilly v. Latah County, 

158 P. 822. 29 Idaho 212. 

63 O.X p 614 note 19. 

83. Tenn.—Maxwell v. Stuart, 42 S. 

W. 34, 93 Tenn. 409. 


correctly kept is none the less a proper index be¬ 
cause it is bound in the same volume wdth one of 
the books of records to which it refers.®® 

(2) Changing System of Indexing; Install¬ 
ing New System 

Whether a system of Indexing may be changed or a 
new system installed depends on the provisions of the 
local statute. 

Where the statute specifies what indexes must 
be kept and in what manner they shall be kept, 
the recording officer has no authority to maintain 
a different system at the public expense nor 
has a local body, such as a board of county com¬ 
missioners or supervisors, any power or authority 
to require any index to be made and kept by such 
officer at the expense of the county other than the 
one authorized by the statute either expressly or 
by implication;®® and even where county commis¬ 
sioners conclude that indexes other than those pro¬ 
vided for by statute are a necessity, they cannot 
require that they be installed, unless specially au¬ 
thorized by the legislature.®® However, where the 
statute makes the keeping of one type of index 
mandatory and another permissive, as county com¬ 
missioners or boards of supervisors may find nec¬ 
essary, these officers, may, when it is necessary, 
order the installation of a system of indexing to 
meet the necessity intended by the statute.®^ 
Where the circuit court for the county is author¬ 
ized to require the making of a change in the man¬ 
ner of indexing the records or the making of a 
new index, action by such court is a condition pre¬ 
cedent to the ascertainment of what system of 
indexing, if any, other than that previously in use 
must be used by the recording officer.®® A statute 
authorizing changes in the mode of preparing and 
keeping indexes and establishment of new indexes 
has been held not to authorize establishment of in¬ 
dexes containing data additional to that required 
by existing legislation with the legal effect that if 
such data is omitted the record would not be con¬ 
structive notice to third persons.®® 

91. Idaho.—^Reilly v. Latah County, 
158 P. 322, 29 Idaho 212. 

C.X p 614 note 31. 

Idaho.—Reilly v. Latah County, 
supra. 

53 C.X p 614 note 32. 

93. Idaho.—Reilly v. Latah County, 
supra. 

94. Mich.——Thomas v. Wayne Coun¬ 
ty, 182 N.w. 417, 214 Mich. 72. 

96. Va.—Culpepper County v. Coons, 
94 S.B. 201, 121 Va. 783. 

96. Pa.—Gulf Refining: Co. v. Camp 
Curtin Trust Co., 137 A. 437, 323 
Pa. 465. 


84. Tenn.—^ISdaxwell v. Stuart, su¬ 
pra. 

85. Tenn.—Maxwell v. Stuart, su¬ 
pra. 

86. Vt—Smith v. Royalton, 63 Vt 
604. 

87. Vt—Smith v. Royalton, supra. 

88. Vt—Smith v. Royalton, supra. 

89. Iowa.—Fleck v. Iowa Employ¬ 
ment Security Commission, 8 N.W, 
2d 703, 233 Iowa 67. 

90. Minn.—Benton v. Nicoll, 24 
Minn. 221. 


122 



76 C.J.S. 


BEC0BD8 


§§ 16-17 


(3) General or Tract Index; General Cross 
Index 

Statutory provisions may authorize or require the 
estabiishment of oenerai or tract Indexes, or a general 
cross index. 

Where statutory provisions authorize county 
commissioners or hoards of supervisors to order 
the installation of general indexes when they deem 
such indexes necessary such a grant of power has 
been held not intended to be limited to conditions 
existing at the time of the enactment of the stat¬ 
ute,®*^ but to be coextensive with the expressed in¬ 
tention of the legislature to facilitate the preser¬ 
vation and search of reoords.^^ Thus, a tract index 
is a general index under such a statute,and when 
the necessity for it exists, the county commission¬ 
ers or boards of supervisors may order a tract in¬ 
dex to be made and maintained.^ However, in the 
absence of statutory authority county commission¬ 
ers cannot require that a tract index be kept by 
the recording officer.^ 

General cross index, A statute requiring the re¬ 
cording officer to keep an alphabetical cross index 
of all recorded conveyances, and providing that 
when any conveyance or contract is lodged for rec¬ 
ord he ^all at once place the names of the parties 
on the cross index, although not expressly re¬ 
quiring a “generar* cross index, ^ is intended to 
supply a general cross index where it is enacted 
at a time when such officers kept an individual in¬ 
dex for each particular record book,^ and such a 
statute requires such officers to maintain a general 
alphabetical cross index of all instruments referred 
to in the statute.® 

d. Who May Make 

The provisions of the particular recording statute will 
generally determine who may or must make a required 
index. 


A statute which empowers specified county courts 
to change, alter, and direct the mode of prepar¬ 
ing and keeping indexes in offices of record, and to 
prepare, make, and substitute new indexes or parts 
thereof, is constitutional.® Under sudh a statute 
the court need not commit the work of preparing 
the index to the incumbents of the respective offices, 
but may intrust it to any person,7 but where a stat¬ 
ute imposes the duty of making indexes on the 
incumbent of a particular public office, a local body, 
such as a board of county supervisors, has no power 
to transfer this duty to any other person.® Where 
a board of supervisors of a county has authorized 
the recording officer to reindex the records of 
instruments recorded in his office, such authority 
ceases with the expiration of his term of office;® 
and on the expiration of his term the duty of mak¬ 
ing indexes devolves on his successor.^® 

§ 17* -Who May or Must Make Record 

In order to constitute a valid record It must be made 
by an officer having the authority or duty to do so. 

In order to constitute a valid record it must be 
made by an officer having the authority to do so,^! 
or, as stated otherwise, it is essential that it be 
made by the person whose duty it is to make the 
record,!® or the transcription of an instrument into 
the record books must be made by or under the 
superintendence of the officer therefor.!® An entry 
made in a record book by an unauthorized person 
is void,!^ and cannot be validated by a subsequent 
curative statute.!® It is not necessary for the 
recording officer actually to perform the recording 
in person,!® and he may employ a scrivener to make 
the transcription of an instrument into the record 
books.!7 Further, a certificate of the recording of¬ 
ficer entered on the record that it was recorded as 
of the day the application vras made makes the 
entire entry his act, no matter by whom the writing 


97. Mich.—^Thomas v. Wayne Coun¬ 
ty, 182 N.W. 417, 214 Mich. 72. 

98. Mich.—Thomas v. Wayne Coun¬ 
ty, supra. 

99. Mich.—^Thomas v. Wayne Coun¬ 
ty, supra. 

58 C.J. p 614 note 40. 

1 . Mich.—Thomas v. Wayne Coun¬ 
ty, supra. 

Mont—^Ransom v. Pingel, 65 P.2d 
616, 104 Mont 119. 

9. Idaho.—^Reilly v. Latah County, 
158 P. 822, 29 Idaho 212. , 

3. Ky.—^Bentley v. lietcher County, 
136 S.W. 1008, 148 Ky. 586. 

4. Ky.—Bentley v. Letcher County, 
supra. 


5. Ky.—^Bentley v. Letcher County, 
supra. 

6. Pa.—^In re Deeds, 22 Pa-Dist 736. 

7. Pa.—^McCommon v. Sponff, 14 A. 
260, 10 Pa.Cas. 458. 

8. N.T.—People v. Nhsh, 62 N.T. 
484. 

9. N.T,—^People v. Nash, supra. 

10. N.T.—People v. Nash, supra. 

58 C.J. p 615 note 55. 

11- Miss.—White v. Stennis, 118 So. 

902, 151 Miss. 765. 

53 C.J. p 615 note 58. 

13. N.M.—Pace v. Wight 181 P. 430, 
25 N.M. 276. 

01 ^, — GkLstovi V. Caruth, 248 P. 192, 
i 116 Okt 146. 


13. Miss.—White t. Stennis, 118 So. 
902, 151 Miss. 765. 

14. Ga.—Corpus JUrls cited in. Jones 
V. Federal Land Bank of Columbia, 
6 S.R2d 52, 59, 189 Ga. 419. 

53 C.J. p 615 note 61. 

15. W.Va.—^Herring v. Lee, 22 W.Va. 
661. 

16. Ga.—Corpus Juris cited in. Jones 
V. Federal Land Bank of Columbia, 
6 S.E.2d 52, 59, 189 Ga. 419. 

N.T.—Saranac Land, etc., Co. v. Rob¬ 
erts, 101 N.E. 898, 2a8 N.T. 288. 

17. Ga—Corpus Juris dted in Joneis 
V. Federal Land Bank of Columbia, 
6 S.E.2d 62, 59, 189 Ga 419. 

N.T.—Saranac Laad, etc., Co. v. Rob¬ 
erts, 101 NJBL 898, 208 N.T. 288. 
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was really performed^* A valid record of an in¬ 
strument may be made by a de facto recording 
ofl&cer,i® or one acting tmder a government de 
facto of paramount force.^® 

§ 18. —— When Recording Effective 

Ordinarily, an Instrument Is deemed to be recorded 
when it Is deposited with the proper officer for the pur. 
pose of being recorded. 

It has been held that it will be presumed that an 
instrument left for record was recorded at length 
on the day it was received for that purpose.^! Fur¬ 
ther, although it has been stated that, without a 
special provision in a law making the filing of a 
paper equivalent to its record, no filing of such in¬ 
strument would have the force and effect of a 
record,22 and that more than mere filing is required, 
a record implying an actual transcription by the 
oflScial,^^ ordinarily an instrument is deemed to be 
recorded when it is deposited with the proper officer 
for the purpose of being recorded.^^ If the in¬ 
strument is properly presented for recordation, the 
officer must immediately admit it to record.25 A 
statute providing that an instrument is recorded 
when deposited in the recorder’s office has been held 
not to apply to a recording intended to give third 
persons constructive notice,hut does apply where 
the purpose is to make the instrument a matter of 
public record or complete some act of the party.27 

While there is authority that one seeking to bene¬ 
fit from recording laws must incur the risk of fail¬ 
ure iproperly to record his papers, whether the fault 
is his or that of the officer,^® and that only where 
the requirement of recording is directory does the 


neglect of the recording officer to make a proper 
record not affect the validity of particular proceed¬ 
ings,^® there is also authority that the person 
depositing an instrument for recording in good faith 
with the proper officer is not required to see that 
the officer properly performs his duty;®® nor is 
he prejudiced by a failure of the latter to do so;®^ 
nor need he ascertain whether the person in posses¬ 
sion of the records and discharging the duties of 
the office to whom the instrument is delivered is in 
fact the recording officer de jure.®® Thus, an instru¬ 
ment is deemed recorded when it is deposited for 
recording with the proper officer, even though it is 
not then actually recorded,®® or is defectively re¬ 
corded,®^ or is recorded in the wrong book.®® A 
statute providing that an instrument is deemed 
recorded when it is deposited in the recorder’s office 
with the proper officer for record applies where the 
person requesting recordation has done all that the 
law requires of him.®® The recording officer’s 
indorsement on an instrument to the effect that it 
has been deposited for record is evidence that this 
was done,®7 and such an indorsement has been held 
conclusive.®® Under a statute requiring the officer, 
on admitting a writing to record, to indorse thereon 
the day and time of such recordation, the term 
''such recordation” has been held to mean such ad¬ 
mission to record,®® and the physical act of indorsing 
the instrument is the only act capable of evidencing 
such admission to record the instrument cannot 
be admitted to record by a mere mental act oai the 
part of the officer.^i 

§ 19. Fees 

Questions with respect to the amount of recording 


l& N.T.—^Putnam v. Stewart, 57 N. 
T. 411. 

19. Vt—^Brush V. Cook, Brayt. 89. 

20. W.Va.—OBCeniuDg v. Slsher, 6 W. 
Va. 238. 

63 C.J. p 615 note 68. 

21. m.—Grotty V. Domm, 170 N.EL 
808, 838 Ill. 228. 

53 C.J. p 615 note 70. 

22. Tex.—City Nat. Bank v. Crais:, 
CivJLpp., 233 S.W. 631. 

23. N.T.—People v. Dowling, 146 N. 
Y.& 919, 84 Misc. 201, affirmed 148 
N.Y.S. 1137, 164 App.Dlv. 911. 

24. Cal.—Schomer v. B, D. Craig Co., 
81 P.2d 396, 187 CalJVpp. 620. . 

W.Va,—^Benson v. Wood Motor Parts 
Corporation. 174 S.SL 395, 115 W. 
Va. 200, 

53 OJ. p 616 note 78. 

25. U.S.—FoQshee ▼. Snavely, C.CJL 
Va., 68 F.2d 774, certiorari denied 
63 S.Ot. 85, 287 UJ9. 686, 77 Ii.Bd. 
660. 


28. Cal,—Dougery v. Bettencourt, 6 
P.2d 499, 214 Oal. 455. 

27. Cal.—^Dougery v. Bettencourt, 
supra. 

28. N.H.—General Motors Accept¬ 
ance Corporation v. Brackett & 
Shaw Co., 160 A. 789, 84 N.H. 348, 
70 ALuR, 691. 

53 aJ. p 616 note 76. 

29. N.H.—General Motors Accept¬ 
ance Corporation v. Brackett & 
Shaw Co., supra. 

53 C.J. p 616 note 77. 

30. U.S.—In re Dabb, D.C.N.T., 42 
F.Supp. 542. 

53 C.J. p 616 note 78. 

31. U.S.—^In re Labb, supra. 

58 C. J. p 616 note 79. 

38. HL—Cook V. Hall, 6 BL 576. 

33. m. —Crotty V. Doxmn, 170 ]Sr.D. 
808, 338 Ill. 228. 

k 58 C.J. p 616 note 81. 
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34. Ala.—^Enslen v. Thornton, 62 So. 
525, 182 Ala. 814. 

GkL—Blakely Artesian Ice Co. v. 
Clarke, 79 SM 526, 13 Ga.App. 674. 

35. W.Va.—^Benson v. Wood Motor 
Parts Corporation, 174 S.B. 895, 116 
W.Va, 200. 

53 C.J. p 616 note 83. 

36. U.S.—^In re Kessler, D.C.Cal., 90 
F.Supp. 1012. 

Cal.—Meherin v. Oaks, 7 P. 47, 67 
CaL 57. 

37. Ky.—Commonwealth Bank v. 
Haggin, 1 AKMarsh. 306. 

38. Ky.—Webb v. Austin, 58 S.W. 
808, 22 Ky.L«. 764. 

39. U.S.—Fooshee v. Snavely. D.C. 
Va., 58 F.2d 772, affirmed, C.C.A» 
58 F,2d 774, certiorari denied 63 S. 
Ct. 86, 287 U.S. 635, 77 UBd. 550. 

40. U.S.—Fooshee v. Snavely, supra. 

41. U.S.—Fooshee r. Snavely, supra 
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fees, by whom such fees are payable, and the neces¬ 
sity for prepayment are discussed infra §§ 20-22. 

Examine Pocket Parts for later cases. 

§ 20. -Amount 

The amount of the fee for recording Is generally fixed 
by statute, and only such fees as are authorized may 
be charged. 

The fee fixed by statute for filing a paper covers 
every act necessary to be done in order to complete 
a legfal filing thereof,^2 ^nd no fee may be charged 
for doing anything in connection with the paper not 
necessary to a valid filing.^® Where a statute pro¬ 
vides the fee which may be charged for recording 
an instrument, such a fee is an arbitrary charge.^^ 
Under such a statute it is the duty of the recording 
officer to charge such fee for recording every in- 
6trument,^5 and no officer has authority to change 
the fees or to depart from the terms prescribed.^® 
Thus, county commissioners cannot require the 
recording officer to record written instruments at a 
fee different from that prescribed by the statute 
and neither county commissioners^® nor the record¬ 
ing officer^® may contract to record instruments for 
less than the statutory fee. Further, the fact that 
the recording officer has a blank book of printed 
forms in which he records certain documents con¬ 
forming to such forms does not justify him in ac¬ 
cepting less than the statutory fee for recording.®® 
Where a statute graduates recording fees of speci¬ 
fied contracts according to the consideration, the fee 
for recording such contracts will be based on the 
consideration given and not on the value or purchase 
price of the subject matter of the contract®! Under 
a statute fixing a specified fee for each parcel or 
tract or lot on each map or plat recorded, it is 
proper to include in the fee each separate lot or 
parcel represented on a map or plat offered for rec¬ 


ord.®* 

Recovery of balance. Where the recording officer 
has recorded papers for less than the statutory fee, 
and has settled with the county commissioners with¬ 
out accounting for the uncollected portion, the coun¬ 
ty may sue the person for whom the work was done 
to recover the balance.®® Where a company, under 
an agreement with the county commissioners and an 
order of such commissioners, recorded a large num¬ 
ber of written instruments at a flat rate less than 
the statutory rate, the county can recover the de¬ 
ficiency from the company,®^ although it may have 
no right of action against the recording officer.®® 

§ 21. -By Whom Pa3rable 

Generally, the recording laws contemplate that the 
fee will be paid by those whose Interests are protected 
by the recordation. 

It has been held that it is the contemplation of 
recording laws that recording fees are to be paid 
by those whose interests are protected by recorda¬ 
tion,®® whatever may be the commercial custom.®^ 

§ 22. -Prepajment 

Where the statutes so provide, there must be prepay¬ 
ment of the fee before the officer is required to record 
the Instrument, unless he records it on his own responsi¬ 
bility and becomes himself liable for the amount of the 
fee. 

Where there is no provision in the recording stat¬ 
ute that a person who deposits an instrument for 
record shall pay the recording fees before the record 
is made, it has been held that a person who delivers 
an instrument for record is not required to pay 
the recording fees before the recording becomes 
effective.®® Generally, however, a valid filing or 
recording of an instrument is not effected merely 
by delivering the instrument to the proper officer 


42. Kan.—^Demers t. Cloud County, 
47 P. 567, 5 KajLApp. 271. 

43. Kan.—Demers v. Cloud County, 
supra. 

44. Idaho.—^Lincoln County v. Twin 
Falls Korth Side Land, etc., Co., 130 
P. 788, 23 Idaho 438. 

45. Idaho.—Lincoln County v. Twin 
Falls North Side Land, etc., Co., 
supra. 

46l Idaho.—^TWln Falls County v. 

West, 137 P. 171, 25 Idaho 271. Ann. 
Cas.l916B 185. 

68 O.J. p 617 note 1. 

47. Idaho.—^Twln Falls County v. 

West, supra. 

48. Idaho.—Twi|n Falls County v. 

West supra^Uncoln County v. 

Twin Falls North Side Land, etc., 
Co.. 180 P. 788, 23 Idaho 433. 


49. Idaho.—^Lincoln County v. Twin 
Falls North Side Land, etc., Co., su¬ 
pra. 

53 C.J. P 617 note 4. 

50. Idaho,—^Lincoln County v. Twin 
Falls North Side Ijand, eta, Co., 
supra. 

51. Ya.—Steames v. Goad, 69 SJSl 
1101. Ill Va. 884. 

58. HI.—^People v. Chase, 70 IllA.pp. 
42. 

53. Idaho.—Lincoln County v. Twin 
Falls North Side Land, eta, Co., 130 
P. 788. 23 Idaho 438. 

64. Idaho.—^Twin Falls County v. 
West 137 P. 171, 25 Idaho 271, Ann. 
Cas.l916B 185. 

55. Idaho.—^Twln Falls County v. 
West supra. 

56. Mont—HUl v. Bae, 168 P. 826, 
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52 Mont 878, L.R.A.1917A 495, Ann. 
Cas.l917B 210. 

53 C.J. p 617 notes 92 [a], 16. 

County 

Under a statute so providlnsr, the 
person presenting: a deed for record¬ 
ing:, rather than the county, is liable 
for the payment of the recorder's fee 
for certifying: deeds to the county 
commissioners; but the county com¬ 
missioners must pay the recorder of 
deeds a fee for the certification of 
each mortg:ag‘e, a88lg:nment and sat¬ 
isfaction to them.—^Eshback v. Mar^ 
tin, 68 Pa.Dlst. & Co. 626.. 

57. Mont—Hill v. Bae, 158 P. 826, 
52 Mont 873, L.BJL1917A 495, Ann. 
Ca8.1917K 210. 

58. Tex.—Carlisle v. King:, 188 S.W. 
241, 103 Tex. 620, rehearing denied 
138 aw. 8C4. 104 Xme. 123. - 
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unless the fee allowed by law is paid.59 Further, 
where there is no prepa 3 anent of the required fee, the 
recording officer may refuse the paper to record 
but this must be seasonably or immediately done on 
the tender of the instrument for record.®! How¬ 
ever, there is authority that he may record the 
instrument on his own responsibility,® ^ and become 
liable himself for the amount of the fee,®® and, if 
he does admit the instrument to record without pay¬ 
ment of the fee, the record is not thereby invali¬ 
dated.®^ Under some statutes prepayment of the 
fee for filing or recording is required only if the 
recording ojfficer demands it®® A provision that an 


officer is not bound to record any instrument until 
the fee therefor is, if demanded, paid or tendered 
controls the right of the officer as to such fee, and 
a general provision that officers shall not perform 
services unless the fees therefor are paid in advance 
has been held not to apply.®® 

By municipal officers. Under a statute requiring 
that fees for recording be paid when the instrument 
is left for recording, municipal officers must comply 
with the statutory mandate as to the payment of 
fees,®*^ and their omission to do so within the time 
required under the circumstances -cannot be excused 
or condoned.®® 


m. COEREOTION, ALTEEATION, AND CANCELLATION 


§ 23. Correction and Alteration 

In a proper case defects or errors In public records 
may be corrected in order to make them conform to the 
facts. 

Defects or errors in public records may be cor¬ 
rected in order to make them conform to the facts.®® 
However, amendments are subject to the rights of 
third persons.^® 

Who may sue to amend record. A grantor who 
has conveyed all of his interest in a tract of land 
cannot maintain a suit to amend the record of his 
deed so as to exclude a parcel claimed to have been 
previously conveyed, since such grantor has no such 
interest in the land as to be permitted to maintain 
such a suit.*^! 


§ 24. —— Who May Make or Order 

Those having authority to do so may correct a record 
in order to make it conform to the truth; and generally 
the recording officer whiie In office may do so. 

Those having authority to do so may correct a 
record in order to make it conform to the truth.'^® 
Although there is authority that the correction or 
alteration of a public record by the recording officer 
is without authority of law,*^® it is generally held 
that a recording officer while in office may alter or 
amend his record by correcting mistakes or supply¬ 
ing omissions so as to make it conform to the 
facts in fact, it has been held that it is the 
duty of the recording officer to correct mistakes and 
to supiply omissions in records whenever he dis- 


59. TJ.S.—re Kessler, D.C.Cal., 90 
F.Supp. 1012. 

53 C.J. p 617 notes 19, 21. 

60. TJ.S.—^Pooshee v. Snavely, C,C.A, 
Va.. 68 F.2a 774, certiorari denied 
63 act. 86. 287 U.a 636, 77 L.Bd. 
660—Corpus Juris dted In Oil Well 
Supply Co. V. Wickwire, D.C.111., 62 
F.Supp. 921, 922. 

53 C.J. p 618 notes 24, 28. 

61. Tex.—American Bxch. Nat. Bank 
y. Colonial Trust Co., Cly.App., 186 
S.W. 361. 

Xnstnunents received by mail 
Where deed is received through 
mail, unaccompanied by money for 
fees and tax, it is not properly pre¬ 
sented for recordation, and to allow 
returning of deed on same day It was 
received would not be unreasonable. 
—Fooshee v. Suavely, C.C.A.Va., 68 
F.2d 774, cerUorarl denied 63 S.Ct 
85, 287 U.S. 636, 77 L.Ed. 660. 

62. U.S.—^Fooshee v. Snavely, supra 
—Corpus Juris dted In Oil Well 
Supply Co. V. Wickwire, D.C.IU., 52 
F.Supp. 921, 923. 

Mass.—^Radway v. Dennis, 166 N.B. 
410, 266.Mass. 329. 


63. U.S.—^Fooshee v. Snavely, C.C.A. 
Ya.., 58 F.2d 774, certiorari denied 
68 S.Ct. 85, 287 U.S. 636, 77 L.Ed. 
660. 

64. Tex.—American Eiccli. Nat. 

Bank v. Colonial Trust Co., Civ. 
App., 186 S.W. 361. 

Va.—^Lucas v. Clafflin, 76 Va. 269. 

65. Mont—^Minneapolis Steel & Mar 
chinery Co. v. Thomas, 168 P. 40, 
64 Mont 132. 

Tex.—^American Bxch. Nat. Bank v. 

Colonial Trust Co., supra. 

What constitutes demand 
Where corporation sent its report 
of business, requesting county clerk 
to advise It of his fees, and clerk re¬ 
plied that he could not file report, 
because it was not acknowledged, and 
“will also state that the fee for filing 
Is $1,” there was no demand for pay¬ 
ment of fee In advance.—Minneapolis 
Steel & Machinery Co. v. Thomas, 
168 P. 40, 64 Mont. 132. 

66. Mont—^Minneapolis Steel & Ma¬ 
chinery Co. v. Thomas, supra. 

67. Mass.—^Radway v. Dennis, 165 N. 
E. 410, 266 Mass. 329. 
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68. Mass.-;rBadway v. Dennis, supra. 

69. Wis.—Hunter v. NeuviUe, 89 N, 
W.2d 468, 255 Wis. 423. 

Records subject to ooxxectloa 

The rule that a record can be cor¬ 
rected to make it conform to the 
truth is not confined to courts of rec¬ 
ord, but is equally applicable to in¬ 
ferior tribunals, boards, and admin¬ 
istrative bodies.—Black-Clawson Co. 
V. Evatt, 6 Ohio Supp. 95, aillrzned 38 
N.E.2d 403, 139 Ohio St 100. 

70. Pa.—Buehler v. Buffington, 43 
Pa. 278. 

53 C.J. P 618 note 36. 

71. Va.—Gannaway v. Federal Land 
Co.. 138 as. 664, 148 Va. 176. 

72. Ohio.—State ex rel. Wuebker v. 
Bockrath, 87 N.E.2d 462, 162 Ohio 
St 77—^Black-Clawson Co. v. Evatt, 
6 Ohio Supp. 95, affirmed 38 N.E.2d 
403, 139 Ohio St 100. 

73. La,—^Nelson v. Brldgeman, 92 So. 
856, 152 La. 190. 

53 C.J. p 618 note 38. 

74. Vt.—^ICaeser v. Town of Starks- 
boro, 77 A.2d 831, 116 Vt 889. 

63 C.J. p 618 note 39. 
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covers them from data in hfe officeJ® Changes in 
a public record may be made only by or under 
official authority.^ft It has been stated that the 
correction must be made by the officer who com¬ 
mitted the erron77 One who is no longer in office 
cannot, without statutory authority, amend a record 
made by him while in office,^ ^ or complete a record 
which he had begun but which was incomplete at 
the time he ceased to hold office but an officer 
who is reelected to the same office may amend a 
record made by him in a former year while in office 
by a different election.^o While it has been held 
that a court properly may order the correction or 
amendment of a public record on motion in the 
trial of a cause in which the sufficiency of the filing 
or recording of such record is in issue,it has also 
been held that, in the absence of a statute, the courts 
are not empowered to change, alter, or amend a 
public record in an independent public office by sum¬ 
mary order on motion or petition.® ^ It has also been 
held that the procedure for correction of a record 
is by a bill in equity.®® A court may not order 
correction of a record where the necessary parties 
whose rights will be affected are not before it.®^ 

Legislative and collective bodies having a clerk 
employed or authorized by law to keep their records 
have the right to amend such records, which right 
is not deipendent on statutory enactment.®® This 
right may be exercised at any time,®® even though 
the records have been approved.®*^ 


§§ 24r-26 

§ 25. —— Nature of Correction or Altera¬ 
tion 

Changes In a record may be made only to make the 
record speak the truth. 

A record cannot be changed to state that a cer¬ 
tain action was taken which in fact was not taken,®® 
and changes in a record may be made only to make 
the record speak the truth.®® The record cannot 
be altered so as to show an 3 ^ing not in the instru¬ 
ment recorded at the time of the original record;®® 
and, if at the time of the original record the in¬ 
strument was correctly copied, the officer cannot sub¬ 
sequently alter the record,even though there was 
a mistake in the original instrument and the altera¬ 
tion of the record is made by consent and on the 
written request of the parties.®® 

Scroll representing the seal attached to an instru¬ 
ment may, if inadvertently omitted at the time the 
instrument is recorded, be subsequently added by the 
recording officer.®® 

Indorsement. Where a paper is filed with the 
proper officer who, ex officio, also acts in other offi¬ 
cial capacities, and he indorses the paper in the 
wrong capacity, it is proper to ipermit the indorse¬ 
ment to be corrected.®^ 

§ 26. — How Made 

Defects are usually corrected by amendment of the 
record and should be made by virtue of the original doc¬ 
uments or minutes. 

Usually, defects and mistakes in public records 
may be relieved against by an amendment of the 
record.®® Amendments of records should ordinari- 


75. Ill.—People v. Hai-tguist, 146 IT. 
R 140, 315 Ill. 228. 

53 ax p 618 note 40. 

76. IdaJio.—Hudson v. Kootenai 

Power Co., 258 P. 169, 44 Idaho 
423. 

53 C.X p 618 note 41. 

77. Cal.—^Robben v. Benson, 173 P. 
766, 37 Cal.App. 227. 

7a Vt—Kaeser v. Town of Starks- 
boro, 77 A.2d 831, 116 Vt 389. 

63 C.X p 619 note 44. 

79.* Vt—^Perrin v. Heed, 33 Vt 62. 
53 C.X p 619 note 45. 

90. Me.—Baker v. Webber, 67 A. 144, 
102 Me. 414. 

53 C.X p 619 note 46. 

81. Idaho.—O’Connor v. Bear LaJke 
County, 105 P. 560, 17 Idaho 346. 

N.H.—Gibson v. Bailey, 9 N.H. 168. 

82. N.T.—Matter of Conrad, 140 N. 
7.S. 630, 165 App.Dlv. 590, appeal 
dismissed 104 N.R 1128, 210 K.Y. 
657. 

53 C.X p 619 note 49. 


83. Ky.—Hiatt v. Calloway, 7 B.Mon. 
178. 

53 ax p 619 note 50. 

84. Okl.—Taylor v. Kirk, 202 P.2d 
420, 201 Okl. 111. 

85. Ill.—^People ex rel. Schlae^er v. 
Buena Vista Bldg. Corp., 71 N.E.2d 
10, 396 Ill. 164—^People ex rel. 
Johnson v. Southern Ry. Co., 11 N. 
B.2d 602, 367 IlL 389—People v. 
Chicago, M. & St P. Ry. Co., 167 
1T.R 200, 326 Ill. 179—People v. 
Chicago & Eastern Illinois Ry. Co., 
146 N.B. 714, 314 Ill. 382—People v. 
Ross, 111 N.R 987, 272 Ill. 285— 
People V. Cleveland, C., C. & St. L. 
Ry. Co., 110 N.E. 1021, 271 Ill. 195. 

86. IlL—^People ex rel. Schlaeger v. 
Buena Vista Bldg. Corp., 71 N.B.2d 
10, 396 Ill. 164. 

87. m.—^People ex rel. Schlaeger v. 
Buena Vista Bldg. Corp., supra. 

88. Ill.—People ex reL Toman v. 
Chicago Heights Terminal Trans¬ 
fer R. Co, 32 N.B.2d 161, 876 IlL 
590 —People v. Commonwealth Edi¬ 
son Co., 11 N.E.2d 408, 367 UL 260 
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—^People V. New York Central & 
St L. R. Co., 160 N.R 707, 320 lU. 
148. 

89. Idaho.—^Hudson v. Kootenai 

Power Co., 258 P. 169, 44 Idaho 
423. 

Bvidenoe held suiBLcieut 
To show plaintiff entitled to have 
corrected a mistake made in tran¬ 
scribing mortgage into the records.— 
Singley v. Land, 15 eo.2d 564, 244 
Ala. 692. 

90. Mich.—^Burton v. Marts, 88 Mich. 
761. 

53 C.J. p 619 note 53. 

91. Ohio.—^Youtz v. Julliard, 10 Ohio 
Dec., Reprint, 298, 20 Cinc.L.Bul. 
26. 

99. Ohio.—^Youtz v. Julliard, supra. 

93. N.C.—Sellers v. Sellers, 8 S.R 
917, 98 N.C. 13. 

94. Idaho.—O’Connor v. Bear Lake 
County, 106 P. 560. 17 Idaho 846. 

53 C.J. p 619 note 58. 

95. Idaho.—Hudson v. Kootenai 
Power Co., 268 P. i69, 44 Idaho 423. 
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ly be made by virtue of the original documents or 
minutes and not on the testimony of third persons 
or on the officer’s own recollection unless in very 
obvious cases of omission or error,®® and an amend¬ 
ment by the recording officer must be made under the 
sanction of an oath if the statute so provides.®*^ 
It has been stated that the amendment of a record 
should be made not by erasures and interlineations 
on the record book but by drawing out the amendment 
in form and annexing it to the book where the orig¬ 
inal is recorded, so that the whole matter will 
appear.®® In a jurisdiction where it i« held that 
the recording officer has no power to make cor¬ 
rections, it has been held that, if the parties desire 
to make a correction, a correction deed should be 
prepared, and, after execution, should be recorded 
in the conveyance records; the correction then 
would be properly made.®® 

§ 27. -Presumptions and Evidence 

Generally, In the absence of evidence to the contrary, 
amendments or alterations will be presumed to have been 
made by someone authorized to do so; but should not be 
recognized and given effect unless supported by dear 
and convincing evidence. 

In the absence of evidence to the contrary, amend¬ 
ments or alterations of public records will be pre¬ 
sumed to have been maide by someone having au¬ 
thority to do so,^ and to have been made for cor¬ 
rection,® or to be mistakes corrected as soon as 
made itather than a tampering with the record, so 
that the record as it stands is true.® The presump¬ 


tion is rebuttable.^ However, in a jurisdiction 
where the recording officer has no authority to cor¬ 
rect the record, it has been held that, in a suit to 
have recogptiized as valid a purported correction of 
a record, no presumption arises that the correction 
of the record wias authorized from the mere fact 
that it was made by a public officer on a record in 
his custody, where it was made several years after 
the recording and in a manner not authorized by 
law.® 

An alteration made in the exercise of the power 
to alter records should not be recognized and given 
effect unless supported by clear and convincing 
evidence.® In a jurisdiction where the recording of¬ 
ficer is without authority to correct or alter records, 
in a suit to have a purported correction of a record 
recognized as valid, parol evidence is inadmissible 
to prove a correction when objection is made to it.^ 
In such a suit, th-e evidence has been held insuffi¬ 
cient to prove the presence of the grantor in (a deed 
when the correction was made,® or to show that such 
a correction was authorized.® 

§ 28. - Effect 

It has been variously held that a record when cor¬ 
rected should be regarded as though originally made as 
amended, and that the corrected words take effect only 
from the date of correction. 

While there is authority that, when records axe 
once amended in a proper and legal manner, they 
should have the same force and effect as though 
originally made as amended,^® it has also been held 


Pa.—Goldstein v. Boss, 17 Pa-Dlst & 
Co. 70. 

58 0.x p 619 note 59. 

Tbe office of ntmc pro tnno jiUlsr- 
uexLt, resolntloii, ox order is to make 
a record of somethln^r actually done, 
or wbich actually occurred, at some 
previous time, but was not then re¬ 
corded.—State ex rel. Carr v. Su¬ 
perior Court for King: County, 69 P. 
2d 1052, 190 Wash. 553. 

96. Vt.—Kaeser v. Town of Starks- 
boro, 77 A.2d 831, 116 Vt. 389— 
Mott V. Reynolds, 27 Vt. 206. 

97- Me.—Baker v. Webber, 67 A. 144, 
102 Me. 414. 

98. N'.H.—Gibson v. Bailey, 9 N.H. 
168. 

99. Leu—Nelson v. Bridfeman, 92 
So. 855, 152 La. 190. 

1. Ala.—Stacey v. Taliaferro, 140 So. 
748, 224 Ala 488. 

OkL—Oorpns Juris died In Powell v. 
Sandefur, 120 P.2d 865, 866, 190 OkL 
54. 

53 C.J. p 620 note 65. 

9. Ala.—Stacey v. Taliaferro, 140 So. 
748, 224 488—^Lalrd V. Colum¬ 


bia Loan, etc., Co., 114 So. 208, 216 
Ala 619. 

Okl.—Corpus Juris dted In Powell v. 
Sandefur, 120 P.2d 865, 868, 190 
Okl. 64. 

3. Ala—^Laird v. Columbia Loan, 
etc., Co., 114 So. 208, 216 Ala 619. 

Pa—iSheip v. Price, 8 PaSuper. 1, 

4. Ala—Stacey v. Taliaferro, 140 So. 
748, 224 Ala 488. 

Collateral attack 

In action on life policy defended 
on grround that insured committed 
suicide, death certificate stating: that 
death of Insured was due to suicide 
could be collaterally attacked by 
plaintiff on ground that certificate 
was altered, since presumption that 
alteration of public record was made 
for correction by some one in au¬ 
thority is rebuttabla—J efferson 
Standard Life Ins. Co. v. Wigrley, 29 
So.2d 218, 248 Ala 676. 

^Pvldenoe held suffldent 
To authorize finding that haben¬ 
dum clause of deed stating intention 
to convey land to grantee and his 
“children** or heirs of his body was 
changed at a time after recordation, 
at which time it read **helr8** or heirs 
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Of his body.—Campbell v. Prestons- 
burg Coal Co., 79 S.W.2d 373, 258 Ky. 
77. 

Evidence held insufficient 
In a case assuming, but not decid¬ 
ing, that the presumption is rebutta¬ 
ble, the evidence was held not to 
show alleged alteration in record of 
administrator's report of sale.—^Laird 
V. Columbia Loan & Investment Co., 
114 So. 208, 216 Ala. 619. 

5. La.—^Nelson v. Brldgemaxi, 92 So. 
855, 152 La. 190. 

6- Wash.—State ex reL Carr v. Su¬ 
perior Court for ISang County, 6$ P. 
2d 1052, 190 Wash. 558. 

Evidence held sufficient 
To warrant holding that mutilation 
of record of deed by drawing lines 
through some calls in description was 
made without authority and after 
deed was recorded.—Stacey v. Talia¬ 
ferro, 140 So. 748, 224 Ala. 488. 

7. La.—Nelson v. Bridgeman, 92 So. 
865, 152 La. 190. 

8. La.—Nelson v. Brldgeman, supra, 
58 C.X p 620 note 72. 

9. La-—^Nelson v, Brldgemao, supra, 
la Ohio.—State ex reL Wuebker v. 
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that, where a recording oflScer corrects a record 
so as to conform to the original instrument, the cor¬ 
rected words take effect only from the date of the 
correction and as a general rule the amendment 
of a public record is without prejudice to the rights 
of third persons acquired during the existence of 
the defect,and cannot deprive an innocent person 
of the benefit of the record as originally made.i2 
A record, if it is altered and does not speak the 
truth, is to be regarded as it stood before altera¬ 
tion,and the rights of the parties under a 
recorded instrument are not affected by the fraud¬ 
ulent and illegal acts of other persons who have 
changed the public record without the parties' 
knowledge, consent, or authorization.^® Where the 
record is prima facie evidence of the facts therein 
stated, such prima facie showing may be overcome 
if the evidence is clear and convincing that unau¬ 
thorized changes or interlineations have been 
made.i® 

§ 29. Cancellation or Surrender 

Whether cancellation or surrender of a record may 
be had In a particular case will depend on the facts, the 
existence of statutory provisions, and the procedure 
adopted to secure relief. 

It ha's been held that there is no right to the 
surrender for cancellation of a public record prop¬ 
erly made in compliance with a statute and that 
the custodian of a public record has no right to 
cancel or surrender it without authority from the 
same source which required it to be made.i® In the 


absence of statute it has been held that a court has 
no general jurisdiction over the records of an in¬ 
dependent public office,12 and can give no directions 
to cancel or surrender them,2® save in connection 
with actions or proceedings between parties over 
whom it has acquired jurisdiction.2i The remedy 
of cancellation of record may not be had on motion, 
but must be left for trial.22 Parties whose title 
appears on record cannot be forced to appear as de¬ 
fendants to litigate their ownership in proceedings 
against the recording officer to cancel such record,2 2 
since they are entitled to regular process and trial.2^ 
Where an action at law is pending, in which the 
rights of the parties may be determined, a proceed¬ 
ing by rule to show cause whether a document 
should be stricken from the records should not be 
entertamed.25 

§ 30. -Instrument Not Entitled to Rec¬ 

ord 

Where an instrument not entitled to record Is re¬ 
corded, it should be expunged or erased from the record, 
and appropriate proceedings may be maintained to secure 
Its cancellation. 

Since it is the duty of a recording ofiScer to re¬ 
fuse recordation of an instrument which shows 
clearly on its face that it is not entitled to record, 
where the officer does record such an instrument, it 
becomes his duty to expunge or erase it from the 
record.2® Under the provisions of some statutes 
an action may be maintained to cancel the record 
of an instrument not entitled to be recorded,27 


Bockrath, 87 N.E.2d 462, 162 Ohio 
St 77. 

63 C.J. p 620 note 76. 

11. Tenn.—^Baldwin v. Marshall, 2 
Humphr. 116. 

la- Nr.H.—Gibson v. Bailey, 9 N.H. 
168. 

63 O.J. p 620 note 77. 

13. Ill.—Merrick v. WaUace, 19 lU, 
486. 

68 C.J. p 620 note 78. 

14. Okl.—Corpus Juris cited in 
Powell V. Sandefur, 120 P.2d 866, 
368, 190 Okl. 54. 

63 C.J. p 620 note 79. 

15. tiSL —^Bell y. Canal Bank & Trust 
Co., 190 So. 359, 193 La. 142. 

16. Okl.—Corpus Joris dted in 
Powell V. Sandefur, 120 P.2d 366, 
368, 190 OkL 64. 

58 C.J. p 620 note 81. 

XlTeot of proof 

In action to gulet title to lands, 
where plaintiff introduced record of 
•certain deeds as muniments of title, 
and defendants thereupon showed by 
clear and convincinsr evidence that 
records had been altered by unau¬ 
thorized insertion of abbreviation 
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“Jr.” after grrantee's name, thXis mak¬ 
ing records show title in grantee's 
son, who was plaintiff's grantor, pri¬ 
ma facie showing of title based on 
such records was overcome, and bur¬ 
den rested on plaintiff to prove that 
records had not been altered or that 
record as altered spoke the truth.— 
Powell V. Sandefur, 120 P.2d 366, 190 
Okl. 64. 

17. Mich.—Miller v. GUlespie, 163 N. 
W. 22. 196 Mich. 428, LuR.A.1917B 
774. 

58 C.J. p 620 note 83. 

18. N.Y.—People v. MUls, 70 KB. 
786, 178 N.T. 274, 67 L.R.A. 131, 18 
N.T.Cr. 274. 

58 C.J. p 620 note 84. 

19. N.T.—Bills V, Caplan, 178 N.T.S. 
603. 

20. N.T.—People v. Mills, 70 KB. 
786, 178 N.T. 274, 67 L.R.A. 131, 18 
N.T.O. 274. 

53 O.J. p 621 note 87. 

21. N.T.—Application of Sauberman, 
46 N.T.S.2d 859, 267 App.Biv. 192. 

53 C.J. P 621 note 88. 

Necessary parties 
In an action to have the record of a 
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deed canceled, where it is alleged 
that the deed was never delivered, 
and that the record was entered with¬ 
out authority, the heirs and devisees 
of the deceased grantee are necessary 
parties defendant.—Snyder v. Voor- 
hes, 3 P. 483, 7 Colo. 296. 

22. N.T.—244-246 West 14th St. 
Corporation v. 8th & 14th SL Real¬ 
ty Corporation, 246 N.T.S. 473, 230 
App.I>lv. 679. 

23. La.—^Raymond v. VlUere, 7 So. 
900, 42 LcuAnn. 488—^Martinez v. 
Register of Conveyances, 4 La.App., 
Orleans, 174. 

24. La.—^Rairmond v, Tlllere, 7 So. 
900, 42 La.Ann. 488—^Martinez v. 
Register of Conveycmces, 4 LclApp., 
Orleans, 174. 

25. Peu—^Tork Ice Machinery Corp. 
V. Kearney, 25 A.2d 179, 344 Pa. 669, 
141 A.L.R. 1280. 

26. Kla.—^Leatherman v. Schwab, 
124 So. 469, 98 Fla. 885. 

27. N.T.—Puglisi v. Belasky, 193 N. 
T.S. 867, 118 Misc. 336. 

63 C.J. p 621 note 95. 
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In the absence of statutory provisions a court will 
not, on equitable petition of the maker of an instru¬ 
ment not properly recordable, order or decree can¬ 
cellation of the record thereof as a matter of 
course,but the asserted right to cancellation will 
be determined under the general law governing the 
right to have instruments cianceled.28 A person who 
has parted with all his interest in a tract of land 
cannot maintain a suit to cancel the record of his 
deed on the groimd that it was not entitled to be 
recorded.^® 

§ 31. -False or Fraudulent Record 

A false or fraudulent public record may be canceled. 

Where a public record is false and fraudulent, a 
court of equity has jurisdiction to cancel it,at 
the suit of one whose property rights are affected 


thereby,32 and the remedy in such cases is not 
confined to an injunction against the use of such 
record.33 As against an assignee who is not an 
innocent purchaser, the record of an instrument 
procured by fraud may be cancelled regardless of the 
sufficiency or insufficiency of its execution to entitle 
it to be recorded.3^ 

Parties. The recording officer has been held to 
be a necessary party to a suit to cancel records,3 5 
and the state agency to which he is required to 
forward the recorded instrument must be made a 
party defendant in an action for a decree requiring 
cancellation of the record.36 

Pleading. There must be compliance with statu¬ 
tory provisions governing the form and contents of 
the pleadings.^! 


IV. CONSTRUCTION, OPERATION, AND EFFECT 


§ 32. In Greneral 

Generally speaking, recording an Instrument does 
not affect Its validity or operation as between the par¬ 
ties, and clerical errors In a record should be disregarded. 

Generally speaking, recording does not affect the 
validity or effect of the instrument recorded as 
between the parties,33 and cannot confer validity 
on an invalid instrument.33 Where under the stat¬ 
utes a grantor is not required to record a deed, the 
failure of the clerk properly to record a deed cannot 
be charged to the grantor.^® Recording is material 
and important ordinarily only if the question of 
notice comes into play,^i the record of any instru¬ 
ment entitled to be recorded operating ais construc¬ 
tive notice to the persons bound to seardh for it, 
as discussed in Notice § 13. 


It is not the policy of the law to nullify reco-rds 
where substance is found, and clerical errors and 
technical omissions should be disregarded.^3 Words 
which it is manifest from the context have been 
omitted from a public record may be supplied by 
construction, provided it clearly appears that they 
were omitted by mistake or inadvertence,^3 and, 
where an abbreviation in a public record unmistak¬ 
ably stands for a particular word, it may be read as 
such word.^^ Where the same instrument vs re¬ 
corded in two different books and the records do 
not correspond, and the original instrument is lost, 
the court in determining which is correct will con¬ 
sider the evidence afforded by the records them¬ 
selves as to which has been more carefully kept 
and aho the situation of the property and the 


28. Ga.—Witt v. Sims, 78 SJB. 467, 
140 Ga. 48. 

29b Ga.—Witt Y. Sims, supra. 

30. Va.—Gannaway v. Federal Land 
Bank, 138 G.Ei 564, 148 Va. 176. 

58 C.J. p 621 note 99. 

31. Mo.—State ex rel. Heraws v. 
Koellingr, App., 229 S.W.2d 252. 

N.J.—Vanderbilt y. Mitchell, 67 A. 
97, 72 K. J.Bq. 916. 

82. K.J.—Vanderbilt v. Mitchell, su¬ 
pra. 

53 O.J. P 621 note 2. 

33. N.J.—Vanderbilt v. MltcheU, su¬ 
pra. 

34L Iowa.—Iiundean v. Hamilton, 
159 H.W. 163, superseded 169 H.W. 
208, 184 Iowa 907. 

53 C.J. p 621 note 4. 

85. Ga.—^Pritchett v. Ellis, 41 S.B. 

2d 402, 201 Ga. 809. 

Mo.—^tate ex rel. Herzo 2 r>v. Eoelllnfir, 
App., 229 S.W.2d 262. 


36. Ga.—Pritchett v. Bills, 41 S.B. 
2d 402, 201 Ga. 809. 

37. Mo.—State ex rel. Herzog: v. 
Hoellingr, App., 229 S.W.2d 262. 

Petition held sufficient 
Mo.—State ex reL Herzog v. Koelling, 
supra 

38. HI.—People v, Mortenson, 88 H. 
B.2d 35, 404 IlL 107. 

Xhe recording acts do not deal with 
the creation of liens between the 
parties.—In re Van Winkle, D.C.Ky., 
49 F.Supp. 711. 

39. Mass.—Strother v. Shain, 78 N. 
B.2d 495, 322 Mass. 435. 

Defective aofcnowledgrment 

(1) Becording does not validate an 
Instrument Invalid because of defec¬ 
tive acknowledgment.—^New England 
Bond, etc., Co, v. Brock, 169 803, 

270 Maos. 107, 68 A.L..B. 371, 

13a 


(2) Effect of defective acknowl¬ 
edgment generally see Acknowledg¬ 
ments S 17. 

40. Pailure to oopy deleted words in 
deed or to indicate deletion 

U.S.—Kowe V. Chesapeake Mineral 
Co., C.C.A.Ky., 166 P.2d 762, cer¬ 
tiorari denied 67 S.Ct 190, 329 U.S. 
776, 91 UEd. 667. 

41. U.S.—^In re Van Winkle, D.C.Ky., 
49 F.Supp. 711. 

42. Ark.—Corpus dnrls quoted in 
Johnson v. Wilmuth, 200 S,W.2d 
779, 781, 211 Ark. 399. 

Fla.—^International Kaolin Co. v. 
Vause, 46 So. 3, 56 Fla. 641. 

43. N.a—State V. Martin, 61 N.C. 
326. 

44. Me.—^Mason v. Belfast Hotel Co., 
86 A. 624, 89 Me. 384. 



76 C.J.S. 


RECORDS 


§§ 32-33 


conduct of the parties with reference thereto.^® 

Marginal entry. There is authority that a margin¬ 
al entry made upon a record is not a part thereof 
and cannot affect it.^® However, it has been held 
that where the marginal entry purports to release the 
recorded instrument such a release is prima facie 
evidence of the extinguishment of a debt secured 
by the recorded instrument.^^ 

Old records. It_has been said that old records 
are not to be scfanned too closely, but are to be inter¬ 
preted in the light of the circumstances under which 
the parties to them acted when they were made, and 
the intent of the parties thus found will be carried 
into effect.^® 

Prospective or retrospective operaHon, Generally 
speaking, a recordation operates prospectively, not 
retrospectively,^^ that is, it gives protection for 
the future, rather than over events which have al¬ 
ready taken place in the past.50 However, where a 
specified period of time is allowed by statute for 
the recording of an instrument, and it is properly 


recorded within that time, it has been held that any 
claim or lien arising thereunder diates back to the 
execution of the instrumental 

§ 33. Conclusiveness of Record 

In the absence of a showing of fraud or unauthorized 
alteration, a public record imports absolute verity and is 
presumed to be correct, and cannot be collaterally at¬ 
tacked. 

In the absence of a showing of fraud52 or un¬ 
authorized alteration,62 a public record imports 
absolute verity®^ and is presumed to be correct,66 
and caimot be collaterally attacked.®® The record 
is prima facie evidence of th^ facts therein set 
forth,®7 and under some circumstances may be re¬ 
garded as conclusive evidence thereof.®® An in¬ 
vestigator may rely on the truth of specific recitals 
contained in a public record;®® and one rel 3 ring on 
public records is protected not only by the natural 
equities of his position, but also by the special equi¬ 
ties arising from the protection afforded every one 
who relies on the records.®® 


45. U.S.—Stinson v. Doolittle, C.C. 
Minn.. 60 F. 12. 

46. Mich.—^Jennings v. Dockham, 58 
N.W. 66, 99 Mich. 263. 

63 O.J. p 622 note 24. 

47. Iowa.—Sutherland v. Briggs, 166 
N.W. 477, 182 Iowa 1170. 

Marginal entry of satisfaction of 
mortgage see Mortgages $ 470. 

48. Mass.—^Makepeace Bros. v. 
Town of Barnstable, 198 N.B. 922, 
292 Mass. 618. 

49. D.C.—^Young y. Howard, 120 F.2d 
712, 73 App.D.C, 340. 

Ill.—^Donn V. Auto Dealers Inv, Co., 
47 N.B.2d 568, 318 Ill.App. 95, re¬ 
versed on other grounds 62 N.BL2d 
695, 385 IlL 211. 

50. U.S —U. S. vT Sampsell.'^aaA 
Cal., 163 F.2d 731. 

Recording does not increase one’s 
rights with respect to past events, 
but protects one’s rights with respect 
to the future.—^In re Van Winkle, D. 
C-Ky., 49 F.Supp. 711. 

51. Ca.—Scoggins v. General Fi¬ 
nance & Thrift Corp., 67 S.B.2d 686, 
80 Ga.App. 847. 

Filing or recording of chattel aaort- 
gage as relating back to time of 
execution of mortgage so as to cut 
out Intermediate claimants see 
Chattel Mortgages § 158. 

53. La.—Casso v. Ascension Realty 
CO., 196 So. 1, 195 La. 1, 130 AL.R. 
636—Owens v. Owens, 136 So. 87, 
16 LaALpp. 688. 

There Is no presninpllon of fraud 
in alteration of record of deed, in ab¬ 
sence of proof of facts or circum¬ 
stances tsndihg to show fraud.—FbU- 


lips V. Big Sandy Co., 36 S.W.2d 876, 
237 Ky. 484. 

53. Okl.—Fowell v. Sendefur, 120 P. 
2d 366, 190 Okl. 64. 

Correction and alteration of records 
generally see supra 9$ 28-28. 

New evidence which was nnoertain, 
and did not show by whom, how, or 
why record of deed was altered, was 
held Insufficient to show alteration, 
as against presumption of verity of 
record.—^Phillips v. Big Scmdy Co., 36 
S.W.2d 875, 237 Ky. 484. 

54. Ky .—^Phillips v. Big Sandy Co., 
supra, 

68 C.J. P 622 note 10. 

Verity of poblio record hCld oonChi- 

sive 

Minn.—Guy v, Utecht, 12 N.W.2d 763, 
216 Minn. 265. 

55. Ark.—Oorpns gnrls gnoted In 
Johnson v. Wilmuth, 200 S.W.2d 
779, 781, 211 Ark. 899. 

Ga.—Corpus goris gnoted in Pope v. 
U. S. Fidelity & Guaranty Co., 85 
S.B.2d 899, 908, 200 Ga. 69. 

La.—Casso v. Ascension Realty Co., 
196 So. 1, 195 La. 1, 180 AL.R. 636. 
68 C.J. p 622 note 11. 

Estoppel to deny truth of matter set 
forth in Judicial or legislative rec¬ 
ord see Estoppel 5§ 4-9. 

Record is controlling except in cas¬ 
es of circumvention, fraud, and bad 
faith.—Owens v. Owens, 135 So. 87, 
16 LaApp. 688. 

56. Ark.—Corpiis gnxls guoted in 
Johnson v. Wilmuth, 200 S.W.2d 
779, 881, 211 Ark. 899. 

Q^^^rpns Juris gnoted in Pgpg V, 

131 


U. S. Fidelity & Guaranty Co., 35 S. 
E.2d 899, 908, 200 Ga. 69. 

Minn.—Guy v. Utecht, 38 N.W.2d 69, 
229 Mina 58, certiorari denied 70 
act 807, 338 U.S. 905, 94 L.Bd. 
667—Guy v. Utecht, 12 N.W.2d 763, 
216 Minn. 255. 

63 C.J. p 622 note 12. 

Direct attack; parties 
In order to Impeach public rec¬ 
ords, it is necessary to seek relief by 
appropriate and timely special plead¬ 
ings making a direct attack on them 
to which the keeper of the records 
should be made a party defendant— 
Pritchett V. ElUs, 41 S.E.2d 402, 201 
G^ 809. 

67. Ark.—Dm v. Snodgress, 211 S. 

W.2d 440, 213 Ark. 526. 

OkL—Powell V. Sandefur, 120 P.2d 
365, 190 Okl. 54. 

58. Records of city olerk are con¬ 
clusive evidence of facts recorded. 
—City of Newburyport v. Thurlow, 
84 N.E.2d 450, 824 Mass. 40. 

59. Ga.—Corpus Jnrls guoted la 
Pope V. U. S. Fidelity & Guaranty 
Co., 85 S.m2d 899, 908, 200 Ga. 69. 

53 C.J. p '622 note 18. 

60. Conn.—Goldberg v. Parker, 87 A. 
666, 87 Conn. 99, 46 L.R.A.,N.S., 
1097, Ann.Cts.l914C 1069, 

Ga.—Corpus Juris guoted iu Pope v. 
U. S. Bldelity & Guaranty C6., 85 
S.E.2d 899, 903, 200 Ga. 69. 
Crounds for anrnilment sot appar¬ 
ent ou face of iustmmeut were held 
not available as against third person 
I relying on recorded Instrument— 
Harris v. United Gas Public Berrice 
I Co^ 160 So. 785, 181 La. 988. 
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It will also be presumed that the recording officer 
properly discharged his duty with respect to the 
making of the record,and that the record was 
made from the original document®^ It has been 
held that it must be inferred from the fact of filing 
an instrument for record that it was ®o placed by 
one who had authority to do so;®^ and a plan 
corresponding with the description of lots and streets 
in contemporaneous and subsequent conveyances, 
which was placed in the recorder’s office and re¬ 
mained there for many years, although without any 
mark of authenticity, will be presumed to have been 


placed there by the owner of the property.®^ 

Under a statute providing that an instrument 
found to have been recorded, and the record of 
which has been lost, shall be held to have been 
recorded legally on sufficient proof of its execution, 
the presumgption of proper probate is not conclu¬ 
sive but only prima facie, and subject to rebuttal.®5 
A statute making the record of specified instruments 
prima facie evidence of the regularity of all pro¬ 
ceedings prior to its execution has been held to ap¬ 
ply to existing records as well as those made sub¬ 
sequent to the statute.®® 


V. CUSTODY, CAEE, AND USE 


§ 34. In General 

A public officer is the legal custodian of all papers, 
books, and records pertaining to hts office, and Is re¬ 
sponsible for their safekeeping and protection and for 
their delivery to his successor, 

A public officer, by virtue of his office, is the 
legal custodian of all papers, books, and records 
pertaining to his office,®*^ and is responsible for their 
safekeeping and protection against alteration, in¬ 
jury, or mutilation,®® and for their delivery to his 
successor.®® Correlative with that duty is his right 
to exercise a reasonable discretion in the care, 
management, and control of such records and their 
preservation.*^® The law presumes that a public 
officer will properly perform this duty,*^^ and it has 
been held that if a particular paper is not found 
in a public office where, if in existence, it ought to 
be, it will be presumed that it never existed.'^^ 


Under general powers granted to the commis¬ 
sioners of a county by statute, they have authority 
to provide for the safekeeping*^® and preservation*^^ 
of public records of the county, and they may have 
record books rebound when necessary but they 
have no authority to employ an unofficial person to 
make a copy of record books at the expense of the 
county on the ground that they are old and becoming 
dilapidated and the ink on some of the pages is be¬ 
coming faded,7® and such copies would have no 
official character and could not be substituted in lieu 
of official books nor does the recommendation of 
the grand jury that old record books be rebound and 
put in condition justify a contract to copy such 
books j*^® nor does a statute as to transcription of 
dilapidated record books by the recording officer au¬ 
thorize the county commissioners to contract for the 
copying of such books by an unofficial person.*^® 


61. Ga.—Corpus Otuis q.Tioted In 
Pope V. IT. S. Fidelity & Guaranty 
Co., 35 S.Q.2d 899, 903, 200 Ga. 69. 
Va.—^Taliaferro v, Pryor, 12 Gratt. 
277, 63 Va. 277. 

66. Geu—Corpus Xoris gnoted In 
Pope V. IT. S. Fidelity & Guaranty 
Co., 35 S.E.2d 899, 903, 200 Ga. 69. 
Vt.—Carbee v. Hopkins, 41 Yt 260. 

63. Ark.—^Leach v. Bald Elnob State 

259 S.W. 3. 163 Ark. 91. 

64. Pa.—^Birmingrbam v. Anderson, 
40 Pa. 606. 

65. Ga.—Oliver v. Persons, ‘80 Ga. 
891, 76 Am.D. 667. 

66. Hiob.—Hauers v. Giddlngs, 51 N. 
W. 265, 90 Mich. 60. 

67. La.—Corpns gtixis g,noted in 
State ex reL Wogran v. Clenaients, 
App., 192 So. 126, 181, affirmed 196 
So. 1, 194 La. 812. 

63 CX P 622 note 27. 

Officer bold mere tnurtee 
Wyo.—State v. Grace, 6 P.2d 301, 
43 Wyo. 454. 

68. m.—Scribner v. Chase, 27 Ill. 
App. 36. 


Offenses incident to records see in¬ 
fra §§ 72-76. 

69. Wis.—^International Union, Unit¬ 
ed Automobile, Aircraft and Agri¬ 
cultural Implement Workers v. 
Gooding, 29 N.W.2d 730, 251 Wis. 
862. 

Duty of public officer generally to 
turn over to his successor all pub¬ 
lic property Intrusted to his cus¬ 
tody see Officers § 120. 

IPapers xeqnlred to be filed or kept 
The statute requiring a public of¬ 
ficer to deliver to his successor all 
property and things received from 
his predecessor or other persons and 
required by law to be filed, deposited, 
or kept in bis office, was intended to 
cover all property, papers, records, 
etc., specifically required to be filed, 
deposited, or kept, by statute or 
by some rule enacted under a valid 
rule-making power, and does not ap¬ 
ply to papers not specifically requir¬ 
ed to be filed or kept.—^Internation¬ 
al Union, United Automobile, Air¬ 
craft land Agricultural Implement 
[Workers v. Gooding, supra. 
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70. Ill.—Scribner v. Chase, 27 Ill. 
App. 36. 

Regulations as to inspection see in¬ 
fra § 40. 

71. Mich.—Hall v. Kellogg, 16 Mich. 

135. 

act is presumed that a public oflU 
cer Zias custody of the books and 
records of his office, but the pre¬ 
sumption is rebuttable.—State ex rel, 
Wogan v. Clements, App., 192 So. 
126, affirmed 195 So. 1, 194 La. 812. 

72. Mich.—Hall v. Kellogg, 16 Mich. 

136. 

73. Ga.—Henry v. Means, 72 S.B. 
1021, 137 Ga. 153. 

74. Ga,—^Henry v. Means, supra. 

53 O.J. p 622 note 34. 

75. Ga.—Henry v. Means, supra, 

76. Ga.—Henry v. Means, supra. 

77. Ga.—Henry v, Means, supra. 
Proceeding to substitute lost records 

distinguished see infra i 43. 

78. Ga.—Henry v. Means, supra. 

79. Ga.—^Henry v. Means, supra. 
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Under a statute which grants specified courts 
power to order books of record to be rebound, or 
transcribed when obliterated, tom, or in a ruinous 
condition, a court order for making new index 
books of specified records, which recites that from 
the court’s own knowledge the existing index books 
are in a tom and mutikted condition, is suflScient,^® 
since the phrases ''torn and mutilated condition,” as 
used in the order, and "obliterated, tom, and in a 
ruinous condition,” as used in the statute, mean the 
same thing.^l 

Location of office. There is authority that the re¬ 
cording officer of a county, like a register of deeds, 
should keep his office at the county seat,82 his 
failure to do so will not render void the records 
in his office.®^ A statute which expressly requires 
a recorder to keep his office at the "seat of justice” 
in the county refers merely to the town which is the 
county seat and not to the courthouse.84 

§ 35. Access to and Right to Inspect or Use 

a. In general 

b. Under statutes 

a. In General 

The right of Inspection of publiD records exists at 


common iaw, but such right Is subject to a number of 
limitations, and, although there is some authority to the 
contrary, it has been held that the right Is limited to 
Persons having a special Interest and that there Is no 
right of Inspection when Inspection Is sought merely to 
satisfy curiosity or to further any Improper or useless 
end or purpose. 

The right of access to, and inspection of, public 
records is not entirely a matter of statute.^® The 
right exists at common law,^® and, in the absence 
of a controlling statute, such right is still governed 
by the common law.87 Generally speaking, such 
right is not absolute,^^ but is subject to a number of 
limitations.^^ While all authorities are agreed that 
at common law a person may inspect public records 
in which he has an interest^o or make copies or 
memoranda thereof,where a necessity for such 
inspection is shown^^ and the purpose is proper or 
not improper,^3 and where the disclosure would not 
be detrimental to the public interest,^^ the authorities 
are not in agreement as to whether these elements 
are essential prerequisites to the effective assertion 
of a right to inspect public records. According to 
a number of authorities, one who asserts a right to 
inspect or make copies of public records may prop¬ 
erly be required to show or must show that he has 
an interest therein^^ end that the inspection is for 


80. Ky.—^Bell County v. Rice, 242 
S.W. 4, 195 Ky. 814. 

81. Ky.—^Bell County v. Rice, su¬ 
pra. 

82. M:inn.—Thomas v. Hanson, 61 H. 
W. 135, 59 Minn, 274. 

83. Minn.—^Thomas v. Hanson, su¬ 
pra. 

84. Mo.—^Babcock v. Habn, 76 S.W, 
98. 175 Mo. 186. 

85. Mont.—State ex rel. HaJloran v. 
McGrath, 67 F.2d 838, 104 Mont. 
490. 

86. Mont.—State ex rel. Halloran v. 
McGrath, supra. 

N.Y.—North v. Foley, 265 N.T.S. 780, 
238 App.Div. 781. 

Wis.—^International Union, United 
Automobile, Aircraft and Agricul¬ 
tural Implement Workers v. Good¬ 
ing, 29 N.W.2d 730, 261 Wis. 362. 

87. Tex.—^Palacios v. Corbett, Civ. 
App., 172 S.W. 777. 

88. Alia.—^Holcombe v. State ex rel. 
Chandler, 200 So. 739, 240 Ala. 
690—^Ekcise Commission of Cltro- 
nelle v. State ex rel. Skinner, 60 So. 
812, 179 Ala. 654. 

Mo.—State ex rel. Eggers v. Brown, 
134 S.W.2d 28, 345 Mo. 430. 

89. Wis.—^International Union, Unit¬ 
ed Automobile, Aircraft and Agri¬ 
cultural Implement Workers v. 
Gooding, 29 •N.W.2d 780, 251 Wis. 
862. 

9a U.S.—Chytracek v. U. S., D.C. 
Minn., 60 F.2d 825. 


Ala.—^Holcombe v. State ex rel. 
Chandler, 200 So. 789, 240 Ala. 
590. 

Ky.~Corpus JTnris guoted in Fayette 
County V. Martin, 130 S.W.2d 838, 
843, 279 Ky. 887. 

Miss.—^Logan v. Mississippi Abstract 
Co., 200 So. 716, 190 Miss. 479. 
Mont.—State ex rel. Halloran v. Mc¬ 
Grath, 67 F.2d 888, 104 Mont 490. 
Nev.—^Mulford v. Davey, 186 P.2d 
360, 64 Nev. 606, 176 AL..R. 1265. 
N.Y.—Corpus juris dted in North 
V. Foley, 266 N.Y.S. 780, 782, 238 
App.Dlv. 731—Zuppa V. Maltbie, 76 
N.Y.S.2d 577, 190 Misc. 778—Greff 
V. Havens, 66 N.Y.S.2d 124, 186 
Misc. 914. 

R.I.—Nolan v. McCoy, 78 A2d 698. 
W.V€L—State V. Harrison, 43 S.B.2d 
214, 130 W.Va. 246. 

Wyo.—Corpus JUris dted In State 
V. Grace, 6 P.2d 301, 303, 43 Wyo. 
464. 

53 C.J. p 624 note 64. 

Statute providing for preservation of 
speoifled records 

There is authority that in the 
absence of limitation or restriction 
in a stJatute providing for the pres¬ 
ervation of specified public records, 
it will be assumed that it was in¬ 
tended that such records should be 
subject to examination by any and 
all persons interested in the subject 
matter.—Daly v. Dimock, 12 A 406, 
65 Conn. 579. 


tres V. Industrial Commission, 7 
P.2d 682, 39 Ariz. 442. 

Ky.—Corpus JUrls quoted in Fayette 
County V. Martin, 130 S.W.2d 888, 
843, 279 Ky. 887. 

68 C.J. p 624 note 66. 

92. Ky.—Corpus JUris quoted in 
Fayette County v. Martin, 130 S. 
W.2d 838, 843, 279 Ky. 887. 

68 C.J. p 624 note 66. 

98. Alteu—Holcombe v. State ex rel. 
Chandler, 200 So. 739, 240 Ala. 590. 

Ky.—Corpus JUris quoted in Fayette 
County V. Martin, 130 S.W.2d 838, 
843, 279 Ky. 887. 

N.Y.—Greff v. Havens, 66 •N.T.S.2d 
124, 186 Misc. 914. 

W.Va.—State v. Harrison, 48 S.B.2d 
214, 180 W.Va. 246. 

53 C.J. p 624 note 67. 

94. U.S.—Chytracek v. U. S., D.C. 
Minn., 60 F.2d 325. 

Ky.—^Payette County v. Martin, 130 
S.W.2d 838, 848, 279 Ky. 887. 

N.Y.—Zuppa V. Maltbie, 76 N.Y.S.2d 
677, 190 Misc. 778—Greff v. Hav¬ 
ens, 66 N.Y.S.2d 124, 186 Misc. 
914. 

53 C.J. P 624 note 68. 

Disclosure held not detrimental 

Wis.—^International Union, United 
Automobile, Aircraft and Agricul¬ 
tural Implement Workers v. Good¬ 
ing, 29 N.W.2d 780, 261 Wla 862. 

95. Ala—Holcombe v. State ex rel. 
Chandler, 200 So. 739, 240 Ala 690. 

63 C.Jr. p 624 note 64 [al. 


91. Ariz.—^Fox West Coast Thea- 
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a legitimate or proper purpose,®® and there is no 
right of inspection where 1h.e inspection is sought 
merely to satisfy curiosity,or the purpose is 
purely speculative,®® or to create scandal or degrade 
another,®® or to further any improper or useless 
end or purpose.^ However, there is also authority 
that the contents of a public record office are always 
at the service of a person desiring to examine them 
on due application to the official in charge,® that 
under the common law in this country every person 
has a right to free access and public inspection of 
public records without any showing of special inter¬ 
est,® and that in the absence of a statute public 
records are open to inspection by the public.^ Fur¬ 
ther, it has been held that all persons have a right 
to resort to public records, strictly speaking, irre¬ 
spective of motive or interest, and even to satisfy 
idle curiosity,® but that all citizens do not hlave the 
unrestricted right to inspect records not strictly 


public records,® although relating to public business,*^ 
so that only persons interested in such records 
should be permitted to inspect them,® and then only 
when such inspection is not detrimental to the 
public welfare or interest® 

Certification of copies. It has been held that the 
custodian of public records has, by implication of 
his office, and without express order, authority to 
certify copies.^® In the absence of express authority 
permitting a copy to be certified by a particular in¬ 
dividual, such as an attorney, the copy must be 
certified by the officer or public official in whose 
custody the original is kept.^^ It has been held that 
a certified copy of a judicial record requires that 
there be a. certification in writing under the seal 
of the court and signature of the clerk that the docu¬ 
ment so certified is on file in the office of the clerk 
and is a copy of the document as it remains of 
record.!® 


statutory autUoxity must 1>e liasis 
of rlsflit of puWo generally to In¬ 
spect regardless of interest 
Ky.—^Fayette County v. Martin, 130 

S. W.2d 838. 279 Ky. 387. 

Pa.—^Tobln v. Blythe Tp. School Di¬ 
rectors. 11 Pa.Di&t & Co. 696. 
FuhUo laud records 
At common law there was no gen¬ 
eral or public right to inspect and 
make copies of public land records, 
and one seeking to do so had to 
possess some special Interest in such 
records.—^Logan v. Mississippi Ab¬ 
stract Co.. 200 So. 716. 190 Miss. 479. 

96. Ala.—Holcombe v. State ex rel. 
Chandler. 200 So. 739. 240 Ala 690. 

97. Ala—^Holcombe v. State ex rel. 
Chandler, supra 

W.Va—State v. Harrison, 43 S.B,2d 
214. ISO W.Va 246. 

53 C.J. p 624 note 69. 

98. Ala—^Holcombe v. State ex rel. 
Chandler. 200 So. 739. 240 Ala 690. 

53 ax P 624 note 70. 

99. R.L—^In re Caswell, 29 A. 269, 
18 R.X 886. 49 Am.S.R. 814, 27 L. 

R.A. 82. 

W.Va—State v. Harrison. 48 S.E.2d 
214, 130 W.Va 246. 

1. W.Va—State v. Harrison, supra 
A court may lu its disoretion deny 

access or inspection when the mo¬ 
tive is improper.—Casey v. MacPhail, 
65 A.2d 657, 2 INr.XSuper. 619. 

2. TJ.S.—Miller V. Molse, C.C.Pa. 168 

T, 940. 

‘‘Public record*' defined as one for 
use, convenience, and information 
of public see supra § 1. 

3. Mich.—Nowack v. Fuller, 219 N. 
W. 749, 761, 243 Mich. 200, 60 A.L. 

* R. 1361. 

53 C.X p 624 note 79, 


Special interest as affecting remedy 

“The plaintiff as a citizen and tax¬ 
payer has a common-law right to 
inspect the public records. . . . 
It is a right which he enjoys in com¬ 
mon with all other citizens, a pub¬ 
lic right, which can be enforced only 
by mandamus proceedings brought 
by the Attorney General. . . . 
The plaintiff has not sought to en¬ 
force his rights through . . . the 
Attorney General. He has begun this 
suit in his own name. In order to 
maintain it, he must show that he 
has a special interest, not possessed 
by the citizens generally.**—^^Towack 
V. Puller, supra. 

4. N.X—^Lum V, McCarty. 39 N.X 
Law 287. 

Or.—State v. Keller, 21 P.2d 807, 
143 Or. 689. 

6. N.Y.—People v, Harnett, 226 H.T. 

S. 838. 181 Misc. 75. affirmed 230 N. 

T. S. 28, 224 App.Div. 127, affirmed 
164 N.B. 602. 249 N.Y. 606. 

Xiaad records; liberallzatiou of com^ 
mou-law rule 

The public policy to encourage 
small holdings in fee, equality 
among heirs, activity of sales, and 
freedom of transfers of realty re¬ 
quires that the common-law rule as 
to right to inspect and make copies 
of public land records and necessity 
of special interest be liberalized if 
the public is to be charged with no¬ 
tice of such records.—^Logan v. Mis¬ 
sissippi Abstract Co., 200 So. 716, 
190 Miss. 479. 

6. N.Y.—^People v. Harnett. 226 N. 
Y.S. 338, 131 Misc. 76. affirmed 230 
N.Y.S. 28, 224 App.Div. 127, af¬ 
firmed 164 N.m 602, 249 N.Y. 606. 
Wyo!—Corpus Juris cited in. State 
V. Grace. 6 P.2d 801. 308, 43 W^o. 
464. 


7. N.Y.—People v. Harnett. 226 N.Y. 
S. 338, 131 Misc. 75. affirmed 230 
N.Y.S. 28, 224 App.Biv. 127, af¬ 
firmed 164 N.R 602, 249 N.Y. 606. 

8. N.Y.—^People v. Harnett, supra. 
Wyo, —Corpus Jnris cited in, State 

V. Grace, 6 P.2d 301, 43 Wyo. 464. 

9. N.Y.—^People v. Harnett. 226 N. 
Y.S. 338, 131 Misc. 76, affirmed 230 
N.Y.S. 28, 224 App.Div. 127, affirm¬ 
ed 164 N.E. 602, 249 N.Y. 606. 

63 C.X p 626 note 87. 

Veterans’ Bureau records concern- 
ing physical condition of veterans 
may be withheld from public inspec¬ 
tion by executive officer if in his 
opinion inspection would be preju¬ 
dicial to the public interests.—Chy- 
tracek v. U. S., D.C.Minn., 60 r.2d 
325. 

10. U.S.—U. S. V. Percheman. Fla., 7 
Pet. 61, 8 L.Bd. 604. 

Iowa.—Sinkora v. Wlach, 36 N.W.2d 
40. 239 Iowa 1393. 

Certification or exemplification of 
public records generally, Including 
authority of officer to certify, as 
affecting admissibility in evidence 
of copies, see Evidence §§ 663-665. 

11. N.Y.—^Nomlkos (London), Lim¬ 
ited, V. Petroutsis. 60 N.Y.S.2d 802, 
186 Misc. 710. 

Photostatlo copy certified by attor¬ 
ney as being a copy of original on 
file was not a “certified copy.**—Nom- 
Ueos (London), Limited, v. Petrout¬ 
sis, supra. 

12. S.D.—State ex rel. Birdsall ▼. 
Kneeland, 89 N.W.2d 281, 

Clerk of court of another state 
properly ajDdxed seal of court to at¬ 
test his signature on copy of record 
for use out of court—Gugenhine v. 
Gerk, 31 S.W.2d 1, 826 Mo. 833. ap¬ 
peal dismissed and certiorari denle(( 
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b. Under Statates 

Statutes providing tor the right of Inspection may be 
merely declaratory of the common law or may enlarge 
the common.law right, and the legislature may surround 
the right with such restrictions as It deems necessary and 
proper; but, generally speaking, statutes In derogation 
of the common-law right should be strictly construed, 
while those enlarging the right should be liberally con¬ 
strued In favor of Inspection. 

The right to inspect or tuse (public records may be 
supported by statute,and, generally speaking, 
where inspection is sought under a statute, the provi¬ 
sions thereof govern the right to, and manner of, 
inspection.14 Statutes providing for the right of 
inspection m<ay be merely declaratory of the com¬ 
mon law^s or may enlarge or extend the common- 
law right,i® and the legislature tnay surround the 
right or privilege with such restrictions and limita¬ 
tions as it deems necessary and proper,especially 
where they apply to all persons and all are equally 
bound thereby.18 Generally a statute which provides 
for inspection of public records grants the right to 
inspect with all of its common-law incidents.i^ 

A state has the power to grant by statute the right 


of inspection of public records to all persons, re¬ 
gardless of interest,^® or as to particular records, 
or may grant a designated class of persons the right 
to inspect particular records,^^. or may grant the 
right to inspect particular records to any person it 
may consider proper for the purpose of transcribing 
such records for such purposes as it may deem the 
public interest requires.^® Under some statutes it 
has been held that every person has a right to 
inspect public records,^^ whether or not he ha® any 
immediate interest in such records,^^ that neither a 
present nor a prospective interest in the record is 
necessary in order to entitle a person to inspection,^® 
and that his motive in making the inspection may 
not be inquired into.27 Under other statutes it 
has been held that inspection is authorized by 
interested persons^® or persons having an interest 
in the public records sought to be examined,^® and 
that there is no right of inspection where no legal 
purpose or interest appears,®® and that there is no 
right to use such records for purely speculative pur¬ 
poses®! or merely to gpratify idle curiosity.®® 


51 S.Ot 180, 282 U.S. 810, 75 Ii.Ed. 
726. 

13- Fla.—StSate ex rel. Davidson v. 
Couch, 165 So. 153, 115 Fla. 116. 

Mass.—Hurley v. Board of Public 
Welfare of Lynn, 37 N.E.Sd 993, 
310 Mass. 285—^Direct Mall Service 
V. Registrar of Motor Vehicles, 6 
H.E.2d 545, 296 Mass. 353, 108 A.L. 

R. 1391. 

Mont.—State ex rel, Halloran v, Mc¬ 
Grath, 67 P.2d 838, 104 Mont. 490. 
N.T.—North v. Foley, 266 N.T.S. 
780, 238 App.Div. 731—Greff v. 
Havens, 66 N.Y.S.2d 124, 186 Mlsc. 
914. 

14- N.T.—Greff v. Bteivens, supra. 

15- Wls.—^International Union, Unit¬ 
ed Automobile, Aircraft and Agri¬ 
cultural Implement Workers v. 
Gooding, 29 IN.W.2d 780, 261 Wis. 
862. 

16. Conn.—State ex rel. Hansen v. 
Schall, 12 A.2d 767, 126 Conn. 636. 

Miss.—^Logan v. Mississippi Abstract 
Co., 200 So. 716, 190 Miss. 479. 
Nev.—^Mulford v. Davey, 186 P.2d 
360, 64 Nev. 506, 175 A.L.R. 1255. 

17. U.S.—Chytracek v. U. S., D.C. 
Minn., 60 F.2d 325. 

Ky.—^Fayette County v. Martin, 180 

S. W.2d 888, 279 Ky. 387. 

La.—State ex rel. Wogan v. Clem¬ 
ents, App., 192 So. 126, affirmed 195 
So. 1, 194 La. 812. 

N.T.—Goldsmith v. Hubbard, 62 N.T. 
S.2d 871, 188 Misc. 889—Coopers- 
berg V. Taylor, 266 N.T.S. 859, 148 
Mlsc. 824. 

Ohio.—State ex rel. Sullivan v. Wil¬ 
son, Com.PI., 5 Ohio Supp. 899. 
Court supervision 
Records which are privileged may 


be rendered (available only under the 
close supervision of the court.—^Fon¬ 
tana V. Fontana, 87 N.T.S.2d 903, 194 
Mlsc. 1042—Greff v. Havens, 66 N.T. 
S.2d 124, 186 Mlsc. 914. 

Use of information 
The right of inspection may be 
dualified by enactments of the leg¬ 
islature which may bear on the right 
of the person making the inspection 
to use the information which he 
gains through the Inspection or ac¬ 
cess.—Casey v. MacPhall, 65 A.2d 
667, 2 N.J.Super. 619. 

18. Minn.—State v. McCubrey, 87 
N.W. 1126, 84 Minn. 439. 

19- Va.—day v. Ballard, 13 S.B. 
262, 87 Va. 787. 

20. Ill.—Silver^. Peo^e, '45 HI. 224. 
Mass.—Direct Mail Service v. Regis¬ 
trar of Motor Vehicles, 6 N.B.2d 
545, 296 Mass. 858, 108 A.L.R. 1891. 

21. ni.— SUver V. People, 46 HI. 224. 
Or.—^Bend Pub. Co. v. Baner, 244 P. 

868, 118 Or. 106. 

22. Conn.—State ex rel. Hhnsen v. 
Schall, 12 A.2d 767, 126 Conn. 586. 

Fla.—State ex rel. Davidson v. 
Couch, 165 So. 153, 116 Fla. 116. 

23. Ill.—Silver v. People, 45 HI. 224. 
53 C.J. p 625 note 90. 

24. Ky.—Motch v. City of Middles- 
boro, 47 S.W.2d 56, 242 Ky. 658. 

Mass.—Direct Mail Service v. Regis¬ 
trar of Motor Vehicles, 6 N.E.2d 
545, 296 Mass. 858, 108 A.L.R. 
1391. 

Pa.—Butcher v. Civil Service Com¬ 
mission of City of Philadelphia, 61 
A.2d 867, 168 Pa.Super. 843. 

58 C.J. p 626 note 94. 
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25. Ky.—Motch v. City of Middles- 
boro, 47 S.W.2d 56, 242 Ky. 658. 

Mass.—Direct Mail Service v. Reg¬ 
istrar of Motor Vehicles, 5 N.B.2d 
545, 296 Mass. 353, 108 A.L.R. 
1891. 

N.T.—North v, Foley, 266 N.T.S. 780, 
238 App.Div. 781. 

Pa.—^Butcher v. Civil Service Com¬ 
mission of City of Philadelphia, 61 

A. 2d 867, 163 Pa.Super. 843. 

53 CLJ. p 625 note 95. 

26. Fla-—State v. Wlecking, 61 So. 
126, 66 Fla. 70—State v. McMillan, 
38 So. 666, 49 Fla. 243. 

27. La.—^Marsh v. Sanders, 84 So. 
752, 110 La. 726. 

Mass.—^Direct Mail Service v. Reg¬ 
istrar of Motor Vehicles, 5 N.E.2d 
545, 296 Mass. 853, 108 AJLi-R. 1891. 
Idle curiosity 

Right may be exercised out of idle 
curiosity.—^Butcher v. Civil Service 
Comcmlsslon of City of Philadelphia, 
61 A.2d 867, 168 Pa.Super. 848. 

28. W.Va,—^Payne v. Staunton, 46 S. 
E. 927. 65 W.Va. 202—State v. 
Long, 16 S.B. 578, 87 W.Va. 266. 

29. N.T.—Laydon v. Maltbie, 76 N. 

T.S.2d 368. 

53 C.J. p 625 note 99. 

Saffident interest held Uhown 
N.T.—Laydon v. Maltbie, supra. 

80. W.Va.—Payne v. Staimton, 46 S. 

B. 927. 56 W.Va. 202. 

31. Ala.—^Randolph v. State, 2 So. 
714, 82 Ala. 527, 60 Am.R. 761. 

Kan.—Cormack v. Wolcott, 16 P. 245, 
37 Kan. 891. 

32. Ala.—^Randolph v. State, t Soi 
714, 82 Ala. 527, 60 Am-B. 76L 
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The officer or public body in chargee of the records 
sought to be examined may be clothed with discre¬ 
tion in allowing an inspection,83 hut such discretion 
may not be exercised arbitrarily.34 Where a stat¬ 
ute provides that the recording officer shall make a 
search of specified records when information is 
sought concerning them for a particular purpose, it 
does not authorize inspection by the public of such 
records when it is sought to inspect them for a 
purpose different from that indicated in the stat¬ 
ute,33 and the recording officer has the right to 
determine whether inspection is being sought for a 
proper purpose.33 Further, it has been held that 
a statutory right of inspection is not unqualified or 
free from all restrictions, but must be accepted and 
exercised by the person making inspection in such 
a manner as not materially to interrupt or interfere 
with the recording officer in the administration or 
discharge of his duties.37 On the other hand, the 
public official in charge must lend* all possible rea¬ 
sonable cooperation to make the inspection conven¬ 
ient to persons entitled thereto.33 

Audit, The right of inspection includes the mak¬ 
ing of an audit.33 

Copies or memoranda^. Some statutes expressly 
recognize the right to make copies of public 
records,40 and the right to copy has been held a 


necessary incident of the right to inspect granted 
by statute.4i Thus the right to inspect under the 
statutes includes the right to make memoranda42 or 
copies.43 Subject to reasonable regulations by the 
custodian, as discussed infra § 40, a person entitled 
to make copies is not limited to any particular 
method or device,and may make photographic 
copies.45 Generally speaking, the right to make 
copies is coextensive with the right to inspect,4® and, 
if an interest is necessary in order to inspect, such 
interest is likewise necessary in order to entitle a 
person to make memoranda or copies,but if in¬ 
spection is not so limited neither is copying.43 

The right to make copies may not be exercised so 
as to harass or hamper the recording officer in the 
performance of his duties,43 or interfere unduly 
with the equal right of others,®® or materially lessen 
the compensation of the custodian,31 although as to 
the latter there is also authority to the contrary.®® 
Where a person entitled thereto applies to make 
copies of public records it has been held that it is 
the duty of the officer in charge to make provision 
for this to be done in such manner as will accom¬ 
modate the applicant and at the same time safeguard 

the records.®3 

Under a statute so providing, it is the duty of the 
officer in charge of the records to furnish copies 


33. N.Y.—Laydon v. Maltlile, 76 N. 
Y.S.2d 368. 

Or.—State v. Keller, 21 P.2d 807, 143 
Or. 589. 

34. Or.—State v. Keller, supra. 

35. Minn,—State v. McCubrey, 87 N. 
W. 1126, 84 Minn. 439. 

63 C.J. p 625 note 6. 

3^1 Minn.—State v. McCubrey, su¬ 
pra. 

37. Ind.—State v. King:, 67 N-R 536, 
154 Ind. 621. 

La.—State ex rel. Wogran ▼. Clem¬ 
ents, App., 192 So. 126, affirmed 195 

So. 1, 194 La. 812. 

Ohio.—State ex rel. Sullivlan v. Wil¬ 
son, Com.Pl., 6 Ohio Supp. 399. 
Hegulations see infra § 40. 

88. La.—State ex reL Wogan v. 
Clements, App., 192 So, 126, af¬ 
firmed 195 So. 1, 194 La. 812. 

Duty to accommodate 

It is the duty of the custodian to 
make provision for inspecting public 
records in such manner an -will ac¬ 
commodate those entitled to inspect. 
—Puller V. State ex rel. O'Donnell, 
17 So.2d 607, 154 Fla. 368. 

39.. Ind.—State ex rel. Colscott v. 

King, 67 N,E, 536, 164 Ind. 621. 
Ky.—Motch V. City of Middlesboro, 
47 S.W.2d 66, 242 Ky. 663. 

4a Wis.—^Internlatlonal Union, Unit¬ 
ed Automobile, Aircraft and Agri¬ 


cultural Implement Workers v. 
Gooding, 29 N.W.2d 730. 261 Wis. 
362. 

41. N.Y.—^In re Becker, 192 N.Y.S. 

764. 200 App.Div. 178. 

Common-law incident 
At common law the right to in¬ 
spect includes the right to copy, and 
it must be presumed that the legis¬ 
lature in giving the right of inspec¬ 
tion intended to give it with its com¬ 
mon-law incidents, including the 
right to copy.—Clay v. Ballard, 13 S. 
B. 262, 87 Va. 787. 

48, Kan.—^Boylan v. Warren, 18 P. 

174, 39 Kan, 801, 7 Am.S.R. 651. 
58 C.J. p 626 note 16. 

43. Ariz.—Pox West Coast Theatres 
V. Industrial Commission, 7 P.2d 
682, 39 Arlz. 442. 

FIsl—F uller v. State ex rel. O’Don¬ 
nell, 17 So.2d 607, 164 Fla. 368. 
Mass.—-Direct Mail Service v. Keg- 
Istrar of Motor Vehicles, 6 N.B.2d 
646, 296 Mass. 353, 108 A.L.K. 1391. 
63 C.J. p 625 note 16. 

44. Tex.—^Tobln v. Knaggs, Civ. 
App., 107 S.W.2d 677, error refused. 

45. Miss.—Logan v. Mississippi Ab¬ 
stract Co., 200 So. 716, 190 Miss. 
479. 

Tex.—Tobin v. Knaggs, Civ.App., 107 
S.W.2d 677, error refused. 

46. Mass.—Direct Mall Service v. 
Registrar of Motor Vehicles, 5 N. 
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R2d 645, 296 Mass. 363, 108 A.L.R. 
1391. 

47. N.C.—^Newton v. Fisher, 8 S.B. 
822, 98 N.C. 20. 

Inspection and copying by abstract 
companies see infra § 37 c. 
Copying all the records in a par¬ 
ticular public office was not permit¬ 
ted.—^Newton v. Fisher, 3 S.B. 822, 
98 N.C. 20. 

48. Tex.—^Tobln v. Knaggs, Civ. 
App., 107 S.W.2d 677, error re¬ 
fused. 

49. La-—^Marsh v. Sanders, 34 So. 
752, 110 La. 726. 

Mass.—Direct Mail Service v. Regis¬ 
trar of Motor Vehicles, 6 N.E.2d 
645, 296 Mass. 353, 108 A.L.R. 1391. 
Miss.—^Logan v. Mississippi Abstract 
Co., 200 So. 716, 190 Miss. 479. 

50. Mass.—^Direct Mail Service v- 
Registrar of Motor Vehicles, 5 N. 
E.2d 545, 296 Mass. 353, 108 A-RR. 
1391. 

Miss.—Logan v. Mississippi Abstract 
Co., 200 So. 716, 190 Miss. 479. 

51. Miss.—^Logan v. Mississippi Ab¬ 
stract Co., supra. 

52. Tex.—Tobin v. Knaggs, Civ, 
App., 107 S.W.2d 677, error re¬ 
fused. 

53. Fla,—^Fuller v. State ex rel. 
O’Donnell, 17 So.2d 607, 154 Fla. 
368. 
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thereof to persons entitled thereto on proper applica- 
tion.54 A statute merely providing that certain 
documents sfhall be open to inspection and that 
certified copies shall be admissible in evidence does 
not impose on the ofiicer in charge of such docu¬ 
ments any obligation to make either certified or 
photostatic copies.55 

Certified or exemplified copies. It has been held 
that a statutory right of inspection carries with it 
the right to obtain certified and exemplified copies.^^ 

Construction of statutes generally. Where the 
language of the statute is plain, and, there is no 
ambiguity in it, there is no occasion for the inter¬ 
pretation of words or construction of phrases or 
sentences.57 While statutes in derogation of the 
common-law right of inspection should be strictly 
construed,®^ and will not be unduly extended,5^ 
statutes conferring the right to inspect or use 
public records should be liberally construed in favor 
of inspection,^® and the repeal of such statutes by 
implication is not favored.®^ All statutes involving 
custody and inspection of specified files and records 
should be read and construed together,®^ and, if 
possible, in such manner as to harmonize them and 


avoid inconsistency or repugnancy.®® A statutory 
provision in general terms for the inspection of 
specified public records will prevail over an earlier 
statutory provision repugnant thereto.®^ 

§ 36. - Records Subject to Inspection 

Generally speaking, any document which may prop¬ 
erly be considered a public record is subject to Inspec¬ 
tion^ and, where Inspection is sought under a statute, the 
terms of the statute as reasonably construed determine 
the records subject to Inspection. 

Generally speaking, any document which may 
properly be considered a public record is subject to 
inspection.®® It has been stated that, with respect 
to the need for inspection, records may be divided 
into four or more classes,®® including statutes, deci¬ 
sions, records relating to oflScial acts, and records of 
titles to property.®'^ Whether or not a record is 
strictly public to which all persons have access re¬ 
gardless of motive depends, in the absence of stat¬ 
ute, on the nature and purpose of the record,®® and 
possibly on custom and usage.®® 

Where inspection is sought under a statute, the 
terms of the statute as reasonably construed deter¬ 
mine the records subject to inspection.^® A statute 


54. N.T.—Blandford v. McCleUan, 16 
N.Y.S.2d 919, 173 Misc. 16. 

55. Ohio.—State ex rel. Peck v. Sel¬ 
by. App., 50 N.BJ.2d 413. 

56. Papers in divorce case 

Under a statute providing: that in 
any action for divorce the papers 
and pleadings which constitute or 
will make up the Judgment roll in 
the action shall be open to public in¬ 
spection but that all other papers or 
records of proceedings shall, on the 
written request of either party, be 
sealed and not open to inspection ex¬ 
cept to the parties or their attorneys, 
or where required as evidence in an¬ 
other action or proceeding, it seems 
clear that the right of inspection 
preserved by the statute to the pa]> 
ties or their attorneys carries with 
it the right to obtain certified or ex¬ 
emplified copies.—’Mulford v. Davey, 
186 P.2d 360, 64 Nev. 506, 175 A.L.R. 
1255. 

57. Fla—State ex rel. Cummer v. 
Pace, 159 So. 679, 118 Fla 496. 

58. Nev.—Mulford v. Davey, 186 P. 
2d 360, 64 Nev. 506, 175 A.L.B. 
1255. 

59. Statute Hmitiiig right to inspect 
family court records 

A statute providing that family 
court records shall not be open to 
indiscriminate public inspection and 
giving the court discretion in any 
case to permit inspection is designed 
to encourage recourse to the fa¬ 
cilities of the family court by pro¬ 
tection from the embarrassment of 


exposure of intimate family prob¬ 
lems, but its basic objectives do not 
Include immunity against a request¬ 
ed disclosure, to an authorized pub¬ 
lic official, of evidence of a criminal 
act allegedly committed in the 
course of a family court controversy. 
—^Fontana v. Fontana, 87 N.T.S.2d 
903, 194 Misc. 1042. 

60. N.T.—Sosa V. Lincoln Hospital 
of City of New York, 74 N.T.S.2d 
184, 190 Misc. 448, affirmed 77 N. 
Y.S.2d 138, 273 App.Div. 852—Bir- 
enbaum v. Carey, 22 N.Y.S.2d 722, 
175 Misc. 351. 

61. Conn.—State ex rel. Hansen v. 
Schall, 12 A.2d 767, 126 Conn. 536. 

Md.—^Pressman v. EUgin, 50 A.2d 560, 
187 Md. 446, 169 A.Lr.R. 646. 
Statute providing for audit of par¬ 
ticular records held not to repeal 
statute authorizing inspection of 
such records. 

Conn.—State ex rel. Hansen v. 

Schall, 12 A.2d 767, 126 Conn. 536. 
Ky.—Motch V. City of Middlesboro, 
47 S.'W.2d 66, 242 Ky. 663. 

62. N.T.—Coopersberg v. Taylor, 
266 N.T.S. 359, 148 Misc. 824. 

Or.—^Bend Pub. Co. v. Haner, 244 P. 
868, 118 Or. 106. 

63. Md.—Pressman v. Elgin, 50 A.2d 
560, 187 Md. 446, 169 AXi.H. 646. 

Statutes held not in oonfllot 

(1) A statute which provides limi¬ 
tations on the right to inspect speci¬ 
fied records does not conflict with a 
later statute granting the right to 
inspect particular records in general 


terms, but not including the records 
specified in the earlier statute.—Out¬ 
agamie County V. Zuehlke, 161 N.W. 
6, 166 Wis. 32—63 C.J. p 626 note 23. 

(2) A statute mailing unauthorized 
disclosure of information obtained 
from public records by governmental 
employees a criminal offense does 
not conflict with or supersede an ear¬ 
lier statute authorizing inspection.— 
Laydon v. Maltble, 76 N.Y.S.2d 368. 

64. Or.—^Bend Pub. Co. v. Haner, 
244 P. 868, 118 Or. 106. 

65. Mo.—State ex reL Kavanaugh v. 
Henderson, 169 S.W.2d 3b9, 350 Mo. 
968. 

'^Public record” defined see supra 5 1. 

All records kept by publio offloers 
are not "publio records” with respect 
to the right of Inspection. 

N.Y.—Blandford v. McClellan, 16 N. 

Y.S.2d 919, 173 Misc. 16. 

Wash.—State ex rel. Price v. Peter¬ 
son, 88 P.2d 842, 198 Wash. 490. 

66. Nev.—State v. Grimes, 84 P. 
1061, 29 Nev. 50, 124 Am.S.11. 883, 
6 L..B.A.,N.S., 545. 

67. Nev.—State v. Grimes, supra. 

53 C.J. p 626 note 26. 

68. N.T.—People v. Harnett, 226 N. 
T.S. 338, 131 Misc. 76, affirmed 
230 N.Y.S. 28, 224 App.Div. 127, 
affirmed 164 N.E. 602, 249 N.T. 606. 

Right to inspect strictly public rec¬ 
ords regardless of motive see su¬ 
pra 9 35. 

69. N.T.—People v. Harnett, supra. 
70U Wash.—State ex reL Fziet v. 
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providing for inspection of public records by all 
persons is intended to include only those records in¬ 
tended for the use of the public'll and not those 
intended only for the use of particular public of- 
ficers.'^^ Under a statute providing for inspection 
of the records and papers of particular city officers, 
the right of inspection includes all papers required 
by law to be kept by such officers'^3 but not papers 
and memoranda not required by law to be kept by 
them.^^ A statute which provides for inspection 
of county records applies only to county records, and 
does not include state records^^ or records of state 
courts within a county.^® Under a statute providing 
for inspection of county, city, or township records 
and other public records in the state, only the 
records specified are included,and the phrase 
“other records” goes only to such records and does 
not include state records.*^® Under a statute provid¬ 
ing for inspection of public records and other mat¬ 
ters in the office of a public officer, papers which are 
of a public nature, in which the whole public has 


an interest, are such “other mattere” within the 
statute,although they may not be public records 
within the statute but the statute does not confer 
a right to inspect communications and documents 
which public policy demands be treated as con¬ 
fidential,®^ and papers in which the public has no 
interest are not such “other mattens” vrithin the 
statute.®® Inspection of a public record which is 
otherwise subject to inspection will not be denied 
because such record has been used in proceedings 
which are intended to be kept secret and are not 
open to public inspection.®® 

Particular records of various kinds have been 
held subject to inspection,®4 including documents 
filed for record, but not yet spread upon the record 
books;®® abstract books of a county made under 
statutory authority, although the formal contracts 
for their making were made shortly before the 
statutory authorization;®® town records;®^ books of 
a municipal corporation,®® including the minute 


Peterson, S8 P.2d 842, 198 Wash. 
490. 

71. Hass.—^Round v. Boston Police 
Comr., 83 N.E. 412, 197 Mass. 218. 

72. Hass.—^Eound v. Boston Police 
Comr., supra. 

73. Ky.—^Barrickman v. Lyman, 157 
S.W. 924, 164 Ky. 630, rehearing 
denied 160 S.W. 267, 165 Ky. 710. 

74. Wash.—^Barrickman v. Lyman, 
supra—State v. Reed, 79 P. 306, 36 
Wash. 638. 

76. Wash.—State ex reL Price v. 
Peterson, 88 P.2d 842, 198 Wash. 
490. 

76. Wyo.—King v. Bhng, 168 P. 730, 
26 Wyo. 275. 

53 C.J. p 626 note 37. 

77- Hlch.—^N'owack v. Puller, 219 
N.W. 749, 243 Hlch. 200. 

78. Hlch.—Nowack v. Puller, supra. 

79. Cal.—^Runyon v. Board of I>rlson 
Terms and Paroles, 79 P.2d 101, 26 
Cal.App.2d 183. 

Mont—State ex rel. Halloran v. Mc¬ 
Grath, 67 P.2d 838, 104 Mont 490. 

53 C.J. p 626 note 42. 

80. Cal.—Coldwell v. San Francisco 
Public Works Board, 202 P. 879, 
187 Cal. 610. 

Mont—State ex rel. Halloran v. Mc¬ 
Grath, 67 P.2d 838, 104 Mont 490. 

8L CaL—Runyon v. Board of Prison 
Terms and Paroles, 79 P.2d 101, 26 
Cal.App,2d 183. 

Znspeotioii permitted after loss of 
oonlldential Ohaaraoter 

Cal.—Coldwell v. Public Works 
Board, 202 P. 879, 187 Cal. 610. 

68 CJ. p 626 note 42 [a]. 

88. OaL—Whelan v. San Francisco 
Super Cti 46 P. 438, 114 Cat 648. 


83. Audit used before grand Jury 
Public access to an audit of rec¬ 
ords of public officer was not to be 
denied on ground that audit had been 
used before grand Jury as basis for 
preparing an indictment for embez¬ 
zlement, since audit was a public 
record,—Collins v. State, 143 S.W.2d 
1, 200 Ark. 1027. 

84. Audit of records of public offi¬ 
cer 

Ark,—Collins v. State, supra. 

Public records In sherilTs office 
Miss.—W. T. Hawleigh Co. v. Hester, 
200 So. 250, 190 Miss. 329. 

Records of dvll service employees 
Ohio.—State ex rel. Sullivan v. Wil¬ 
son, 5 Ohio Supp. 399. 

Records of support or relief of In¬ 
digent persons in general 
Mass.—^Hurley v. Board of Public 
Welfare of Lynn, 37 N.E.2d 993, 
310 Mass. 285. 

Records of oharity claims 
Okl.—State ex rel. Beseardb Insti¬ 
tute V. Hix, 156 P.2d 983, 196 Okl. 
176. 

Applloatious for veterans’ prefer¬ 
ences and oertilLeates of disability 
in applying for appointments and 
salary promotions under the civil 
service law were public records.— 
Hansen v. McNamara, 92 N.Y.S.2d 
616, 196 Misc. 561, modified on other 
grounds 95 N.T.S.2d 904, 276 App. 
Div. 1009. 

Official xniUtary ballots, military 
files, application for xnilita^ ballots 
and envelopes on which Jurats and 
affidavits appear and all information 
and lists were public records.—Ap¬ 
peal of Simon, 46 A2d 248, 353 Pa, 
514. 


Inspection of: 

Assessment rolls or books see the 
C.J.S. title Taxation § 481, also 
61 C.J. p 735 notes 94-1. 

Ballots see Elections $ 295. 
Documents generally see Discov¬ 
ery 9§ 18, 69-87. 

Minutes of grand Jury see Crimi¬ 
nal Law $ 956. 

Patent office records see Patents 
9 130. 

Registration list see Elections § 
60. 

85. PlA—State V. Wiecking, 61 So. 
125, 65 Pla. 70. 

Nev.—State v. Grimes, 84 P. 1061, 29 
Nev. 60,‘a24 Am.S.R. 888, 6 L.R.A.. 
N.S., 646. 

86. Wis.—^Rock County v. Weiriok, 
128 N.W. 94, 148 Wis. 600. 

53 C.J. p 627 note 47. 

87. Conn.—State ex rel. Hansen v. 
Schall, 12 A.2d 767, 126 Conn. 536. 
Minutes of proceedings of advi- 

soxy board of township required to be 
kept by statute.—^Plrst Nat Bank v. 
Van Buren, 93 N.B, 863, 47 Ind.App. 
79. 

88. Cal.—-Mushet v. Los Angeles 
Public eerv. Dept, 170 P. 653, 35 
Cal.App. 630. 

Pla.—State ex rel. Cummer v. Pace, 
159 So. 679, 118 Fla. 496—State ex 
rel. Davidson v. Couch, 165 So. 153. 
116 Pla. 115. 

m.—People ex reL Busby v. Smith, 
96 N.E.2d 830, 342 lllApp. 448. 
Ky.—Motch V. City of Middlesboro, 
47 S.W.2d 56, 242 Ky. 668. 

N.T.—North v. Foley, 265 N.T.a 
780, 238 APP-DIv. 731. 

Municipal oorporatioa can have no 
private books, not even of accounts, 
not open to Inspection of its dti- 
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books and records of tbe governing body,®^ books 
relating to a public utility operated by it in its 
proprietary, and not public or govemmeffitsal, ca¬ 
pacity,comptroller's records as to the payment of 
poll taxes,opinions of regularly employed at¬ 
torneys to assist in a municipal bond issue, and com¬ 
municated to the proper city oflEkers,^^ papers in 
the oflGice of a municipal board of water supply, 
records in the mayor's oflSce relating to fees paid for 
his permission to exhibit moving pictures on Sun- 
day,®4 reports of engineers, investigators, or other 
employees of a municipal department as to matters 
affecting the department,S6 stub receipt books in the 
treasurer’s oflSce as"1x) canceled tax certificates, tax 
sales, and redemptions,^® and a tax-sales book kept 
by the city treasurer, although he is not required 
to keep such book by statute a coroner’s return 
of testimony taken at an inquest;®® marriage li¬ 
cense records;®® police records not required to be 
kept secret as a matter of public policy public 


§ 36 

records of a state,® such as books and papers on file 
in the oflSce of a state auditor,® the record of pro¬ 
ceedings of a state public service commission,^ the 
record of proceedings of a state tax commission® 
including reports of foreign corporations doing busi¬ 
ness in the state,® the report of an accident in the 
files of a state motor vehicle commission,'^ and the 
state land tax book;® record of a statutory proceed¬ 
ing to discover the perpetrator of a homicide;® 
records and papers relating to liquor licenses,!® such 
as recommendations for the issuance of the license 
filed with the application therefor;!! records of a 
county clerk;!® and records of a county treasurer's 
office.!® 

On the other hand, various records have been held 
not subject to inspection,!^ including records of ad¬ 
ministrative or executive oflScers, agencies, or de¬ 
partments of the government which are kept merely 
as evidence of the transactions involved;!® records 


zens.—'North, v. Foley, 266 N.T.S. 
780, 238 App.Div. 731. 

89. Tex.—Orabb v. Uvalde Paving 
Co., Com.App., 23 S.W.2d 300. 

48 C.J. p 514 note 99. 

90. Cal.—Mushet v. Los Angeles 
Public Serv. Dept, 170 P. 663. 36 
Cal.App. 630. 

Fla.—State ex rel. Cummer v. Pace, 
159 So. 679, 118 Fla 496. 

91. Pa—Commonwealth v. Walton, 

6 PaDlst 287. 

92. N.Y.—People v. Higgins, 160 N. 
Y.S. 721, 96 Misc. 485. 

93. N.Y.—^Egan v. New York Water 
Supply, 98 N.B. 467, 205 N.Y. 147, 
41 L.R.A.,N.S., 280, AQn.Cas.l913B 
56. 

94. N.Y.—In re Becker, 192 N.Y.S. 
754, 200 App.Div. 178. 

58 C.J. p 627 note 64. I 

95 . Oonditloit of water main 
N.Y.—In re Ihrig, 169 N.Y.S. 273, 

181 App.Div. 865, aiHrmed 119 N.E. 
1060, 223 N.Y. 670. 

PreHTnlimry estimates and other 
data prepared by assistants of city 
engineers in connection with a pro¬ 
posed water supply system were pub¬ 
lic records.—Coldwell v. Board of 
PubUc Works, 202 P. 879, 187 Cal. 610. 
Record of accident 
N.Y.—^Birenbaum v. Carey, 22 N.Y. 
S.2d 722, 176 msc. 851. 

96. Mich.—^Burton v. Tulte, 44 N.W. 
282, 78 Mich. 863, 7 L.R.A. 78. 

97. Mich.—^Burton v. Tulte, supra 

98. Conn.—Daly v. Dimock, 12 A. 
406, 65 Conn. 679. 

99. Mich.—^Kalamazoo Gazette Co. 

V. Kalamazoo County Clerk, 111 tN. 

W. 1070, 148 Mich. 460. 


Subject to statutory restrictions 
N.Y.—Goldsmith v. Hubbard, 52 N.Y. 
S.2d 871, 183 Misc. 889. 

I. Fla—^Lee v. Beach Pub. Co., 173 
So. 440, 127 Fla 600. 

8. Mich.—Nowack v. Puller, 219 N. 
W. 749, 243 Mich. 200, 60 A.L.R. 
1351. 

3. Mich.—Nowack v. Fuller, supra 
Vt—Clement v. Graham, 63 A. 146, 

78 Vt. 290. Ann.Cas.l913B 1208. 

4. N.Y.—Laydon v. Maltbie, 76 N.Y. 
S.2d 368. 

5. Ohio.—State v. Dittey, 12 Ohio 
NJP.,N.S., 819. 

6. Ohio.—State v. Dittey, supra 

7- N.Y.—Blandford v. McClellan, 16 
N,Y.S.2d 919, 173 Misc. 15. 

53 C.J. p 627 note 66. 

8. Mich.—Altcheson v. Huebner, 51 
N.W. 634, 90 Mich. 643. 

9. Tex.—Jenkins v. State, 76 S.W. 
312, 46 Tex.Cr. 173. 

10. Pa—Commonwealth v. Bair, 6 
PaDlst. 488. 

II. Ala—Cltronelle Excise Commis¬ 
sion V. State, 60 So. 812, 179 Ala 
664. 

N.J.—State V, Williams, 41 N.J.Law 
332, 82 Am.R. 219. 

18. Mich.—Brown v. County Treas¬ 
urer, 19 N.W. 778, 64 Mich. 132, 62 
Am.R. 800. 

Or.—^Bend Pub. Co. v. Baner, 244 P. 
868, 118 Or. 106. 

13. Ind.-HState v. King, 57 NJBl 536, 
154 Ind. 62L 

14. Abstracts as private business 
Abstract books, index books, and 

other compilations from the records 
of other public officers made by a 
recording officer to furnish abstracts 
by the county as a private business, 
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under statutory authority are not 
subject to public inspection.—^Davis 
V. Abstract Constr. Co., 121 DLApp. 
121 . 

Judge’s card index not reoLUlred by 
statute 

Ohio.—State ex rel. Louisville Title 
Ins. Co. v. Brewer, 70 N.E.2d 265, 
147 Ohio St 161. 

Records of court funds on deposit 
with dtv treasurer 
N.Y.—Natelson v. Portfolio, 52 N.B. 

2d 440, 291 N.Y. 290. 

Social Security records 
Wash.—State ex rel. Price v. Peter¬ 
son, 88 P.2d 842, 198 Wash. 490. 
Jury roll and Jury box as not open 
to inspection see Juries § 161 b. 

15. N.H—^Lefebvre v. Somersworth 
Shoe Co., 41 A.2d 924, 93 N.H. 354. 
Sntries of payments of taxes made 
by city collector of taxes on tax lists 
transmitted to him by assessors and 
his cash book are not open to inspec¬ 
tion.—^Hardman v. Collector of Taxes 
of North Adams. 68 N.B.2d 845. 317 
Mass. 439. 

investigator’s reports to lire marshal 
as to origin of fires 
Wls.—State V. Freedy, 223 N.W. 861, 
198 Wls. 888. 

Xlst of garnishee exeoutioiis oom« 
piled by dty paymaster to fadlU 
tate work of his office 
N.Y.—^People v. Prendergast. 153 N. 

Y.S. 699, 89 Misc. 584. 

Memoranda of Instruottooui given to 
Sheriff hy execution creditor 
Cal.—Whelan v. San Ftandseo Su¬ 
per.* Ct, 46 P. 468, 114 Cal. 548. 

Record of oheadioal ans^rsis 9 f harm* 
fUl substance 

N.BC.—Lefebvre v. 'Somerswort^ iSme 
Co, 41 A-2d 924, 93 
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release are 

Judicial records. Generally speaking, it is the 
right of every person to inspect the records of 
judicial proceedings,23 at least after such iproceed- 
ings are completed and entered on the journal of 
the court.24 However, it has been held that there 
is no right to inspect the records of a pending case, 
before issue joined or proceedings had in open 
court,25 and that a court may in its discretion im¬ 
pound its files in a case and deny public inspection 
thereof when justice so requires.Moreover, by 
statute the right of inspection may be restricted 


Beoord of oortlflcates of redemptloiL 
from land tax sales kept Iby coxinty 
treasurer of bis own. voUtioiL 
Wash.—State v. Heed, 79 P. 306, 36 
Wash. 638. 

Tax lists committed to dty ooUeotor 
of taxes T>y assessors 
Mass.—^Hardman v. Collector of Tax¬ 
es of [N’orth Adams, 58 !N‘.E.2d 845, 
317 Mass. 439. 

16. Mich.—Massachusetts Mut. L. 
Ins. Co. V. Michigran Insane Asy¬ 
lum. 144 N.W. 538, 178 Mich. 193, 
51 I..R.A,N.S.. 22. Aiin.Caa.l916D 
146. 

53 C.J. p 627 note 78. 

17. Mass.—^Eound v. Boston Police 
Comr., 83 N.B. 412, 197 Mass. 218. 

18. N.Y.—People v. Harnett. 226 N. 
Y.S. 338, 131 Misc. 75, affirmed 230 
N.T.S. 28. 224 App.Div. 127, affirm¬ 
ed 164 N.E, 602, 249 N.Y. 606. 

19. Cal.—^Runyon v. Board of Pris¬ 
on Terms and Paroles, 79 P.2d 101, 
26 Cal.App.2d 183. 

Police records 

(1) Under a statute providing for 
a right of inspection of public rec¬ 
ords generally hut excepting records 
held by any sheriff, district attorney, 
police officer, investigating officer, 
or agency of the state as evidence in 
the Investigation for or prosecution 
of a criminal charge, a police rec¬ 
ord evidencing findings of police of¬ 
ficers in their investigation of a par¬ 
ticular crimmal charge is not open 
to inspection.—State v. Mattio, 31 So. 
2d 801, 212 La. 284, certiorari denied 
68 S.Ct. 145, 882 U.S. 818, 92 L.Ed. 
396--State v. Dallas, 175 So. 4. 187 
La. 392. 

(2) Police records specifically ex¬ 
empted from provisions of munici¬ 
pal charter governing inspection of 
records are not subject to inspection, 
and a police blotter is not reauired 
to be furnished to petitioner without 
consent of police commissioner.-— 
Hale V. City of New York, 296 N.Y. 
S. 443, 251 App.Div. 826. 

Beoords of office of dty medical ex- 
aaniner when forwarded to district 
attorney 

'N.T.—In re Zeigler, 208 X.T.S. 19, 
122 Misc. 851. 


Fla.—^Lee v. Beach Pub. Co., 173 
So. 440, 127 Fla. 600. 

53 C.J. p 628 note 82. 

21. Papers prepared by or for coun¬ 
sel for use in action or proceeding in 
which city is a party or for use in 
any authorised investigation are 
immune from inspection under a 
statute so providing.—^Birenbaum v. 
Carey, 22 N-Y.S.2d 722, 175 Misc. 351. 

Beoords of mtmicipallty operating 
Interstate common carrier 
Where municipality under statu¬ 
tory authorisation operated inter¬ 
state common carrier, the state stat¬ 
ute permitting inspection of public 
records was subject to the limita¬ 
tions contained in a federal statute 
concerning disclosure of records of 
interstate common carriers and per¬ 
son could not examine records which 
contained information concerning na¬ 
ture, kind, quantity, destination, con¬ 
signee, or routing of property deliv¬ 
ered to common carrier for inter¬ 
state transportation, where informa¬ 
tion could be used to detriment of 
shipper or consignee.—State ex rel. 
Cummer v. Pace, 164 So. 723, 121 
Fla 871, 102 A.L.R. 748. 

22. Becords of mental patients 

(1) Case records of mental pa¬ 
tients are available for inspection 
only when the provisions of the stat¬ 
ute as to release axe met.—Greff v. 
Havens, 66 N.Y.S.2d 124, 186 Misc. 
914—Munzer v. State, 41 N.Y.S.2d 
98. 

(2) Motion for inspection of cer¬ 
tain records of mental patients was 
granted on showing made.—Appllca- 
Ition of Failla, 95 N.Y.S.2d 645, 197 

Misc. 678. 

Fnblio relief records 
N.Y.—CJoopersberg v. Taylor, 266 N. 
Y.S. 359, 148 Misc. 824. 

Veterans’ Bureau records as to phys- 
locd, oondition of veteran 
U.S.—<?hytracek v. U. S., D.C.Mlnn., 
60 F.2d 325. 

23. N.Y.—^In re George W. Luft Co., 
36 N.Y.S.2d 116. 

53 C.jr. p 628 note 88. 
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Right of access to: 

Docket of justice of peace see 
Justices of Peace § 125 a. 
Opinions of courts see Courts I 
223. 

Determination of quallfloatioii to re¬ 
ceive legal advertisements 
The records of a court made up in 
pursuance of a rule of court requir¬ 
ing all newspapers published with¬ 
in the territorial jurisdiction of the 
court to file with the clerk of the 
court information as to their circu¬ 
lation and advertising rates in order 
that the court may determine wheth¬ 
er they are qualified to receive legal 
advertisements are public property 
and should be open to the public as 
well as the court—^Petition of Dela¬ 
ware County Newspaper Publishers' 
Ass’n, 48 'Pa.Dist & Co. 1, 31 Dcl.Co. 
611. 

24. Mich.—Schmedding v. May, 48 
N.W. 201, 85 Mich. 1, 24 Am.S.R. 
74. 

Every person against whom judg¬ 
ment may be rendered should be en¬ 
titled to access to, and knowledge of, 
any evidence which has been offered 
to be used against him.—^Pox West 
Coast Theatres v. Industrial Com¬ 
mission, 7 P.2d 582, 39 Ariz. 442. 

25. Mich.—Schmedding v. May, 48 
N.W. 201, 85 Mich. 1, 24 Am.S,R. 
74. 

26. Mass.—Sanford v. Boston Her¬ 
ald-Traveler Corp., 61 N.£.2d 5, 
318 Mass. 156. 

Scandalous nature 

(1) It has been stated that pro¬ 
ceedings in civil suits are some¬ 
times of such a scandalous nature 
that closed doors are justified and 
publicity is better suppressed. 

Nev.—State v. Grimes, 84 P. 1061, 

29 Nev. 50, 124 Am.S.R. 883, 5 Lu 
R,A..N.S., 646. 

R.L—^In re Caswell, 29 A. 259, 18 R.I. 
835, 49 Am.S.R. 814, 27 L.R.A. 82. 

(2) So, plaintiff, who claimed that 
libelous words were so shocking and 
scandalous that they should not re- 
icelve publicity, could move the court 
to have papers sealed.—Munzer v. 
Blaisdell, 48 N.Y.S.2d 355, 268 App. 
Div. 9. 


of an insane asylum records of pawnbrokers* 
transactions filed by them with specified officers 
under the provisions of a statute state secrets, 
such as diplomatic correspondence;^5 records in the 
offices of those charged with the execution of the 
laws relating to the apprehension, prosecution, ipun- 
ishment, or parole of criminals;^® and generally 
records inspection of which would be detrimental 
to the public interest^o or is specifically exempted 
or prohibited by statute.^! 

Other particular records have been held subject 
to inspection only when statutory provisions as to 

20 . 
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or limited in certain types o£ actions or proceed¬ 
ings,^7 such as divorce actions.28 Even in the ab¬ 
sence of a regulative statute, a court may refuse 
inspection of the records of a divorce case for the 
purpose of publication.29 Under statutes providing 
for the inspection of court records and papers, it 
has been held that the right of inspection does not 
extend to memoranda relating to the issuance of 
process in the absence of a statute requiring such 
memoranda to be kept,®® or to the files and memo¬ 
randa from which the book entries are made,®i but 
that only the actual record books and papers are 
open to inspection.®® 

§ 37. -Persons Entitled 

a. In general 

b. Citizens; corporators; taxpayers 

c. Abstracters 

d. Title examiners and insurers 


c. Dealers in tax titles 

f. Publishers; editors; reporters 

g. Parties, litigants, or attorneys 

h. Persons indicted 

a. In General 

Generally, a person may Inspect a public record as 
agent for another, and the persons entitled to Inspect 
may be limited by statute or by the requirement of In¬ 
terest in the record. 

By statute, inspection of particular records may 
be limited to specified persons, agencies, or offi¬ 
cials.®® Generally, a person may inspect a public 
record as agent for another.®^ 

Persons interested in record. Where inspection 
of public records is limited to persons having an in¬ 
terest in the records, as discussed supra § 35, it has 
been stated that the required interest must be 
tangible and direct,®^ or, as stated otherwise, a 


Unpoiindlnfir not Jnstifled 

The court may not impound a pub¬ 
lic record made up to inform the 
court and to enable the judsres intel¬ 
ligently and legally to discharge the 
duties enjoined upon them when no 
special interest is shown, and the 
court will not impound a petition 
filed by a publisher to enable him to 
qualify his publication as a news¬ 
paper entitled to legal advertise¬ 
ments, under a rule of court specify¬ 
ing the qualifications required.—^Peti¬ 
tion of rielaware County Newspaper 
Publishers’ Ass’n, 48 Pa.Dist & Co, 
1, 31 Del.Co. 611. 

Where impounded opinion had be¬ 
come open to the pabUo because par¬ 
ty had appealed and record on appeal 
contained opinion and was open to 
public and petitioner had shown he 
needed copies of the opinions to ob¬ 
tain information for pending litiga¬ 
tion, petitioner was granted an order 
directing clerk to deliver to him ex¬ 
emplified copies of the opinions.—^In 
re George W. Luft Co., 86 N.T.S.2d 
116. 

27. N.T.—^Fontana v. Fontana., 87 N. 

Y.S.2d 903, 194 Misc. 1042. 

Records in children's or family 
court are not open to Indiscriminate 
public inspection under a statute so 
providing, and the purpose of such 
privacy of records provision is to 
prevent the humiliating and demoral¬ 
izing effects which follow on public¬ 
ity in children’s cases iand to en¬ 
courage recourse to the facilities of 
such courts by protection from em¬ 
barrassment of exposure of intimate 
family problems to tabloids and 
neighborhood gossip; but the basic 
objectives of the statute do not in¬ 
clude immunity against a requested 
disclosure, to an authorized public 
ofBlclal, of evidence of a criminal act 


allegedly committed in the course of 
a family court controversy.—Fon¬ 
tana V. Fontana, supra. 

28. Statute strictly oonstmed 

The statute permitting the sealing 
of part of the record in divorce cases 
is in derogation of the common law 
and must be construed strictly.— 
Mulford V. Davey, 186 P.2d 860, 64 
Nev. 606, 176 A.L..R. 1256. 

29. II.I.—^In re Caswell, 29 A. 259, 
18 H.I. 836, 49 Am.S.R. 814, 27 KB. 
A. 82. 

30. Record of process in divorce 
suits 

W.Va—State ex rel. Beckley News¬ 
papers Corp. V. Hunter, 84 S.B.2d 
468, 127 W.Vk. 738. 

31. Statute govemii^ record of Jjns- 
tioe of peace 

Vt.—Perkins v. Cummings, 29 A. 675, 
66 Vt. 485. 

32. Vt—^Perkins ▼. Cummings, su¬ 
pra 

W.Va—State ex rel. Beckley News¬ 
papers Corp. V. Hunter, 84 S.B.2d 
468, 127 W.Va 738. 1 

33. Ky.—^Fayette County v. Martin, 
180 S.W.2d 838, 279 Ky. 387. 

Mass.—^Hurley v. Board of Public 
Welfare of Lynn, 37 N.B.2d 993, 
310 Mass. 285. 

N.Y.—^Fontana v. Fontana 87 N.Y.S. 
2d 903, 194 Misc. 1042. 
irnder statute authorizing com¬ 
missioners to make or have made 
‘'ledger indexes” of volumes of speci¬ 
fied records, the commissioners, or a 
person appointed by them, may have 
access to such records to make the 
indexes.—Hawes v. White, ^66 Me. 
305. 


34. HI.—^People ex rel. Busby v. 
Smith, 96 N.B.2d 830, 342 Ill.App. 
448. 

Ky.—^Fayette County v. Martin, 130 
S.W.2d 838, 279 Ky. 387. 

Mont—State ex rel. Halloran v. Mc¬ 
Grath, 67 P.2d 838, 104 Mont 490. 
R.L—Nolan v. McCoy, 73 A2d 693. 
53 C.J. p 628 note 92. 

trnder statute grivlng inhabitants 
right to inspect municipal or town 
recorda an inhabitant may employ 
a nonresident agent to inspect 
Conn.—State ex reL Hansen v. 

Schall, 12 A.2d 767, 126 Conn. 536. 
Ill.—^People ex rel. Busby v. Smith, 
96 N.B.2d 830, 342 Ill.App. 448. 
Citizen 

Under a statute providing that 
specified records shall be open for 
personal inspection of any citizen 
of the state, it has been held that 
the right of inspection by one citi¬ 
zen of the state includes the right on 
his part of making such inspectidn 
accompanied by one who is likewise 
a citizen of the state entitled to 
make an inspection in his own right. 
—State ex rel. Davidson v. Couch, 
156 So. 163,115 Fla. 115. 

35. Ala—Brewer v. Watson, 71 Ala 
299, 46 Am.It. 318. 

N.Y.—^Bgan v. New York Water Sup¬ 
ply, 98 N.B. 467, 205 N.Y. 147, 41 
L.H.A.,N.S., 280, Ann.Cas.l913£ 56. 

3band records 

While public records are open to 
inspection b7 s^ny person having an 
interest therein, a person who has 
been employed by a county survey¬ 
or, at a stipulated compensation, can¬ 
not claim the right to make copies 
of the field notes of the govenunent 
survey of the lands in the county.— 
Phelan v. State, 76 Ala 49—53 C.J. 
p 628 note 96. 
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present and subsisting interest is essential, whether 
great or small.^® At common law a person has a 
sufficient interest to inspect a public record where 
he has such an interest in a specific controversy as 
will enable him to maintain or defend an action for 
which the record will furnish competent evidence or 
necessary information but a pending action, suit, 
or proceeding is generally held not necessary for 
this interest to exist.^® This interest need not be 
private,^® and it exists where the person seeking 
inspection may, by reason of his relation to the 
common interest, act as the representative of a 
common or public right.^® However, there is au¬ 
thority that an interest sufficient to maintain or 
defend a lawsuit for which the record may furnish 
evidence is not essential,and it has been held that 
a person who has an interest in the subject matter 
of a suit between other persons may inspect the 
record in such suit.42 

An interest in a record which may be the basis 
of official action or proceeding directly affecting a 
person entitles him to inspect it,'*^ although it is 
not strictly a public record.^^ Further, under a 
statute providing for inspection of public records, 
it has been heM that the right of inspection and 
copying may be exercised by persons in aid of law¬ 
ful, altiiough private, business.^® It has also been 
held that all persons doing business with a town¬ 
ship are entitled to inspect the records of the pro¬ 


ceedings of the township advisory board, required 
to be kept by statute.^® 

Proof of identity or qualification. Where the 
right to inspect is limited to designated persons or 
persons possessing certain qualifications, the custo¬ 
dian should require reasonable proof of identity or 
qualification,and when such proof is demanded it 
is incumbent on the person seeking to inspect to 
furnish such proof.^® 

b. Citizens; Corporators; Taxpayers 

Although there Is some authority to the contrary, It 
has been held that citizens, corporators of a municipal 
corporation, and taxpayers, as such, possess sufficient 
Interest to inspect public records, and this privilege is 
sothetlmes granted by statute. 

Although it has been held that a citizen as such 
has no right to inspect public records without a 
personal private interest in such records,^® there is 
authority that a citizen has by reason of his citizen¬ 
ship a sufficient interest to inspect public records,®® 
and this privilege is sometimes expressly granted to 
citizens by statutory provisions.®^ Under a statu¬ 
tory provision that all citizens and all other persons 
interested in public records may examine them, a 
resident of a county and of the state may examine 
public records.®^ 

Corporators or citizens of municipality. At com¬ 
mon law the corporators®® or citizens®^ of a mu^ 


36. Kan.—^Boylan v. Warren, 18 !P. 
174, 89 Kan. 301, 7 Am.S.R. 661. 

37. Ala.—Holcombe v. State ex rel. 
Chandler, 200 So. 739, 240 Ala. 690. 

—^Fayette County v. Martin, 130 
S.W.2a 838, 279 Ky. 387. 

Mont.—State ex rel, Halloran v. Mc¬ 
Grath, 67 P.2d 838, 104 Mont 490. 
IT.T.—North v. Foley, 266 N.T.S. 

780, 288 App.-Div. 731. 

RJI.—Nolan v. McCoy, 73 A.2d 693. 
63 C.J. p 628 note 1. 

38. Ala.—^Holcombe v. State ex ret 
Chandler, 200 So. 739, 240 Ala. 
690. 

63 C.J. p 628 note 2. 

39. Ala.—Holcombe v. State ex rel. 
Chandler, supra 

40. Ala—Holcombe v. State ex rel. 
Chandler, supra 

63 C.J. p 628 note 4. 

41. Mich.—Nowack v. Fuller, 219 N. 
W. 749, 248 Mich. 200, 60 A-Li.R. 
1351. 

42. TT.S.—Sloan Filter Co. v. B 1 Paso 
Reduction Co., C.C.C 0 I 0 .. 117 F. 604. 

53 C.J. p 629 note 6 . 

43. N.Y.—Hansen ▼. MdNamara, 92 
N.Y.S.2d 616. 196 Mlsc. 661, modl- 
fledl on other grounds 96 N,Y.S.2d 
904, 276 App.Div. 1009—^People v. 
Harnett 226 N.Y.S. 838, 131 Mlsc. 
76, affirmed 280 N.Y.S. 28, 224 App. 


[ IMv, 127, affirmed 164 N.B. 602, 240 
N.Y. 606. 

[44- N.Y.—People v. Harnett supra 

45. Cal.—^Harrison v. Powers, 127 P. 
818, 19 Cal.App. 762. 

53 C.jr. p 629 note 10. 

46. Ind.—^Loogootee First Nat Bank 
V. Van Buren School Tp„ 93 N.B. 
863, 47 Ind.App. 79. 

47. Nev.—Mulford v. Davey, 186 P. 
2d 360, 64 Nev. 606, 175 A.L.R. 
1255. 

Regulation of recording officer re¬ 
quiring proof of identity or QueUi- 
llcation see infra § 40. 

48. Lia—State ex rel. Wogan v. 
Clements, App., 192 So. 126, affirm¬ 
ed 195 So, 1,194 La. 812. 

Where such proof is not demanded 
at the time inspection is initially de¬ 
manded, it cannot be made the basis 
of a refusal of the demand in a sub¬ 
sequent proceeding to compel allow¬ 
ance of inspection, if otherwise the 
record shows applicant to be entitled 
to this right—State ex reL Wogan v. 
Clements, supra. 

49. N.Y.—People v. Cornell, 35 How. 
Pr. 81. 

50. Ohio. — State ex rel. Sullivan v. 
Wilso'n, Com.Pl., 5 Ohio Supp. 899. 

68 C.J. p 629 note 14. 
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In Pennsylvania 

(1) It han been stated that public 
records are available to the inspec¬ 
tion of any citizen.—^Appeal of Si¬ 
mon, 46 A.2d 243, 863 Pa. 614—In re 
Rule on Margie, Com,PL, 90 Pittsb. 
Leg.J. 163. 35 Lua.I«eg.Reg. 279. 

(2) It has been stated, with re¬ 
spect to Inspection, that “these pub¬ 
lic records should have been avail- 

I able to stand the test of scxnitiny by 
any party in interest.”—Appeal of 
Simon, supra. 

(3) Thera is authority that a citi¬ 
zen as such who has no special Inter¬ 
est different from the public in 
general has no right to demand an 
inspection.—Commonwealth v. Tax 
Board of Revision, 23 PaDist. 424— 
63 C.J. p 629 note 12, 

51. Fla—State ex rel. Davidson v. 
Couch, 165 Sa 163, 116 Fla 116. 

52. Neb.—State v. Flsworth, 85 N. 
W. 439, 61 Neb. 444. 

Pa—Corpus jtirls quoted lu Butcher 
V. Civil Service Commission of 
City of Philadelphia 61 A.2d 367, 
368, 163 PaSuper. 343. 

53. Tex.—^Palacios v. Corbett. Civ. 
App., 172 S.W. 777. 

58 C.J. p 629 note 21. 

54 . Mich.—Nowack v. Fuller, 219 N. 
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nicipal cx)rporatiaii have th^ right to inspect and 
make copies of the records and documents of the 
municipality, and this right is sometimes granted 
by statute, charter, or ordinance.®® Further, a 
citizen of a municipal corporation may examine the 
public records of the municipality even for the pur¬ 
pose of bringing an action against the city.®® 

Taxpayers. Although there is authority that a 
taxpayer has no general right to inspect public rec- 
ords,®7 it has also been held that a taxpayer as such 
may inspect public records,®® especially where the 
taxpayer expects that an inspection of the records 
will disclose that his assessment was too high,®® and 
that taxpayers of a municipality have a right to ex¬ 
amine its books and records at proper times and for 
any legitimate purpose.®® This right of inspection 
is sometimes expressly conferred on taxpayers by 
statute.®! It has been held, however, that the tax¬ 
payer’s right of inspection is not unlimited, ®2 and 
that a legitimate and reasonable purpose for the in¬ 
spection must be shown.®® On the other hand, it 
has been held that where inspection is sought under 
a statute no limitations can be made on a taxpayer’s 
right to inspect save those found in the statute it- 
self,®4 and contemplation of a lawsuit by the tay- 
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payer is not necessary to entitle him to inspec¬ 
tion;®® nor is the pendency of an action by the tax¬ 
payer necessary,®® but rather the right exists as 
preliminary to an action for the purpose of deter¬ 
mining whether an action may be brought.®^ Like¬ 
wise, a taxpayer may inspect municipal public rec¬ 
ords even for the purpose of bringing suit against 
the city.®® Further, statutory provisions for in¬ 
spection by taxpayers cannot be avoided by public 
officers by depositing public documents outside their 
offices,®® but they must retain control of records and 
preserve them for inspection;^® and a public officer 
who has transmitted records to another officer may 
nevertheless be required to submit them to inspec¬ 
tion.^! 

c. Abstracters 

Although there Is some authority to the contrary, In 
the absence of statutory authorization ft has been held 
that an abstract company is not entitled to inspect and 
copy all public records, but Is limited to records In which 
It has an Immediate interest. 

According to some authorities an abstract com¬ 
pany or its agents and employees have a right to 
examine and copy public recordB,^^ subject to such 
reasonable regulations as the recording officer may 


W. 749, 243 iBdch. 200, 60 A-KB. 
1861. 

63 C.J. p 629 note 22. 

55. Tex.—Crabb v. Uvalde Favlng 
Co.. Com,App., 28 S,W.2d 800. 

Interest as Inliabltaat sufllclexLt 
Plain purpose of statute provldlngr 
that all town records shall be open 
to inspection of any inhabitant of 
the town is to cussure to any person 
having potential interest implicit in 
being inhabitant of town right to 
Inspect records.—State ex rel. Han¬ 
sen V. Schall, 12 A.2d 767, 126 Conn. 
636. 

56. N.T.—^Birenbaum v. Carey, 22 N. 
T.S.2d 722, 176 Misc. 361. 

63 C.J. p 629 note 24. 

57. Pa.—^Tobin v. Blythe Tp. School 
Directors, 11 Pa.Dist. & Co. 696. 

58. Mass.—^Hurley v. Board of Pub¬ 
lic Welfare of Lynn, 37 N.H.2d 993, 
310 Mass. 286. 

JT.J.—^Taxpayers Ass’n of Cape May, 
New Jersey v. City of Cape May, 
64 A.2d 463, 2 N.J.Super. 27—^Ferry 
V. Williams, 41 N.J.Law 332, 32 
Am.H. 219. 

Ohio.—State ex rel. Sullivan v. Wil¬ 
son, Com.Pl., 5 Ohio Supp. 399. 

53 C.J. p 629 note 26. 

Tisoal affairs 

Public policy (allows citizen and 
taxpayer much latitude In ingulring 
into conduct of fiscal affairs of his 
government as disclosed by public 
records.—State ex rel. Besearch In¬ 


stitute V. Nix, 166 iP.2d 983. 196 Old. 
176. 

59. Tex.—^Palacios v. Corbett, Civ. 
App., 172 S.W. 777. 

60. N.J.—^Taxpayers Ass’n of Cape 
May, New Jersey v. City of Cape 
May, 64 A2d 468, 2 N.J.Super. 27. 

68 C.J. p 629 note 28. 

61. N,Y,-^orth v. Foley, 266 N.T. 
S. 780, 238 App.DtY. 731. 

Bight held not limited to real estate 
taxpayers 

NT.—Sosa V. Lincoln Hospital of 
City of New Tork, 74 N.T.S.2d 184, 
190 Mlsc. 448, affirmed 77 N.T.S.2d 
138, 273 App.Div. 852—In re Mo¬ 
jica, 8 N.T.S.2d 468, 169 Misc. 862. 

ea. N.J.—^Taxpayers Ass'n of Cape 
May, New Jersey v. City of Cape 
May, 64 A.2d 453, 2 N.J.Super. 27. 
NY.—^People v. Cornell, 85 H:ow.Pr. 
31. 

63. N.T.—Sosa ▼, Lincoln Hospital 
of City of New York, 74 N.T.S.2d 
184, 190 Misc. 448, affirmed 77 N.T. 

S. 2d 138, 273 APP.Ulv. 852. 

64. NT.—^Bgan v. New Tork Wa¬ 
ter Supply, 98 NE. 467, 205 N.T. 
147, 41 L.BA-,N.S., 280, AnmCas. 
1913E 56. 

63 C.J. p 630 note 80. 

65. N.T.—Egan v. New Tork Water 
Supply, supra. 

66. N.T.—^People v. Higgins, 160 N. 

T. S. 721, 96 Misc. 485. 

67. N.T.—People v. Higgins* supra. 
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68. N.T.—In re Ihrlg, 169 NT.S. 
273. 181 App.Div. 865, affirmed 119 
N.B. 1050, 228 N.T. 670. 

Fact that Is&formation obtained 
might be used In action against city 
should not defeat the right to in¬ 
spection.—Sosa V. Lincoln HospdtaJ 
of City of New York, 74 N.Y.S.2d 
184, 190 Misc. 448, affirmed 77 N.T. 
S.2d 138, 278 App.Div. 852. 

69. N.T.—^People v. Higgins, 160 N. 
T.S. 721, 96 Misc. 485. 

70. N.T.—People v. Higgins, supra. 

71. N.T.—In re Ihrlg, 169 N.T.S. 

273, 181 App.Dlv. 865, affirmed 

119 N.B. 1060. 230 N.T. 670. 

58 C.J. p 630 note 37. 

78. Miss.—Logan v. Mississippi Ab¬ 
stract Co., 200 So. 716, 190 Miss. 
479. 

Ohio.—State ex reL Louisville Title 
Ins. Co. V. Brewer, 70 N.B.2d 265, 
147 Ohio St. 161. 

Tenn.—Shelby County v. Memphis 
Abstract Co., 208 S.W. 889, 140 
Tenn. 74. 

In. Ctoorgia 

(1) It has been held that the cus¬ 
todian of land records cannot be 
compelled against his will to grant 
the privilege of examining and ab¬ 
stracting his records without pay¬ 
ment of the prescribed fees.—At¬ 
lanta Title & Trust Co. v. Tidwell, 
160 S.B. 620, 178 Oa. 499, 80 AL.B. 
785, followed in McBae v. Atlanta 
Title & Trust Co„ 162 S.EI 713, 174 
Ga. 820—68 C.J. p 680 note 47. 



RECORDS 


76 O.J.S. 


§ 37 

prescribe.^^ However, in the absence of statutory 
authorization, it has also been held that persons en¬ 
gaged in the business of making abstracts of titles 
to real estate -are not entitled to have access to 
public records in order to make abstracts thereof for 
the purposes of their business,and that an ab¬ 
stract company is not entitled to inspect and copy 
all the records in a public ofl&ce,75 but rather its 
right of inspection and copjring is confined to records 
in which it has an interest for the purposes of an 
immediate transaction.^^ Under statutes which pro¬ 
vide for access to, and inspection of, public rec¬ 
ords it has been held that no person is entitled to 
make copies of all the records in a public office for 
the purpose of making a set of abstract books for 
private use or gain,*^7 and that abstracters of title 
are not entitled to copy all the records in a public 
office for the purposes of their business,but 
rather their right of inspection is confined to an 
inspection of records in which they have an im¬ 
mediate interest,^® or which are required to make 
an abstract of title in a particular case in or for 
which they are employed,^® and including the right 
to make copies, extracts, or memoranda in such 
cases.81 However, there is also authority that, 
imder statutes providing for inspection of public 
records, abstracters of title are entitled to inspect 
and copy any and all the records to which the stat¬ 
ute grants access, for the purposes of their busi- 

ness.S2 

Under a statute providing for inspection of speci¬ 
fied records by all ipersons either for the purpose 
of making an examination or for making or complet¬ 


ing an abstract therefrom, an abstract company has 
the right to use and copy such records in order to 
make tract indexes for the purposes of its business.^3 
Also, under the express provisions of some statutes, 
the right of inspection is extended to persons or cor¬ 
porations engaged in the business of making ab¬ 
stracts of title or abstract books.34 Further, under 
statutory provisions that the recording officer shall 
keep such books and indexes as are usual or neces¬ 
sary to make abstracts of title, and that he shall 
make such abstrajcts and charge fees therefor, and 
which also provide for inspection of all books in his 
office, it has been held that persons engaged in the 
business of making abstracts of title are not entitled 
to access to such tract indexes and other abstract 
books kept by the recording officer and used by him 
in furnishing abstracts of title, in order to copy 
them substantially for use in competition with such 
officer but there is also authority to the con¬ 
trary. 3 6 

Special statute or charter, A particular company 
may be given power by special statute or charter 
provision to abstract public records.3*^ However, 
a special statute granting a named firm and its suc¬ 
cessors and assigns the right to abstract the records 
of a particular county, and to examine such records 
as may be necessary to complete work already com¬ 
menced by such firm, is incapable of enforcement 
by the assigns of such firm where the title of the 
act purports only to extend the privilege to the 
named firm,38 and where the scope of the act does 
not by its terms determine the extent of the 
privilege granted by indicating the character of the 


(2) However, it has been held that 
the custodian acts within his au¬ 
thority, as derived from statutes, 
in permitting a company to examine 
his records and make abstracts 
thereof.—Atlanta Title & Trust Co. 
v. Tidwell, 160 S.B. 620, 173 Ga. 499, 
80 AL.R. 735, followed in McRae v. 
Atlanta Title & Trust Co., 162 S.B. 
713, 174 Gu. 320. 

(3) A view not In accord with the 
latter proposition has been pronounc¬ 
ed.—^Buck y. Collins, 61 Ga. 391, 21 
Am.R. 236. 

(4) However, such pronouncement 
has been declared not controlling as 
precedent.—Atlanta Title & Trust 
Co. v. Tidwell, 160 S.B, 620, 178 Ga. 
499, 80 AL.R. 736, followed in Mc¬ 
Rae V. Atlanta Title & Trust Co., 162 
S.E. 718, 174 Ga. 320. 

73. Ohio.—State ex rel. Louisville 
Title Ins. Co. v. Brewer, 70 N.E.2d 
266, 147 Ohio St. 161. 

Tenn.—Shelby County v. Memphis 
Abstract Co., 208 S.W. 389, 140 
Tenn. 74. 

Regulations see infra 5 40. 


74. Ill.—Scribner v. Chase, 27 HI. 
App. 36. 

Md.—^Belt V. Prince George’s Coun¬ 
ty Abstract Co., 20 A. 982, 73 Md. 
289, 10 L.R.A. 212. 

75. Nev.—State v. Grimes, 84 P. 
1061, 29 Nev. 50, 124 Am.S.R. 883, 
5 L.R,A.,N.S., 645. 

76. Nev,—State v. Grimes, supra. 

77. Colo.—^Bean v. People, 2 P, 909, 
7 Colo. 200. 

Kan.—Cormack v. Wolcott, 15 P. 245, 
37 Kan. 391. 

78. Ala.—Randolph v. State, 2 So. 
714, 82 Ala. 627, 60 Am.R. 761. 

63 C.J. p 630 note 48. 

79. Ala.—^Randolph v. State, supra. 

80. Kan.—^Boylan v. Warren, 18 P. 
174, 89 Kan. 301, 7 Am.S.R. 651. 

81. Kan.—^Boylan v. State, supra. 

82. Wis.—^Rock County v. Weirick, 
128 N.W. 94, 143 Wis. 600. 

63 C.J. p 630 note 53. 

83. Minn.—State v. Racha.c, 85 N.W. 
7, 37 Minn. 872. 
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84. Colo.—Stocknan v. Brooks, 29 
P. 746, 17 Colo. 248. 

53 C.J. p 630 note 66. 

85. HI.—Davis v. Abstract Constr. 
Co., 121 IlLApp. 121. 

86 . Wis.—^Rock County v. Weirick, 
128 N.W. 94, 143 Wis. 600. 

53 C.J. p 631 note 59. 

37. Special interest not necessary 
An abstract corporation chartered 
to own, use, make and keep a full 
set of abstract books and records 
by which to make and compile ab¬ 
stracts of title and ownership maps 
covering realty in the state, and in 
connection therewith to make copies 
of public records by all means and 
devices, had the right to examine 
and make photographic copies of rec¬ 
ords notwithstanding it had no spe¬ 
cial interest in the records.—Logan 
V. Mississippi Abstract Co., 200 So. 
716, 190 IMiss. 479. 

88 . Ga.—^Land Title Warranty, etc., 
Co. V. Tanner, 27 S.B. 727, 99 Ga. 
1 470. 
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work to be done or within what time it is to be 
completed and in no event can such a statute 
be construed to extend to records not ki existence at 
the time of its passage.®® 

Statutory restrictions. Where a statute imposes 
restrictions or limitations on the right to inspect pub¬ 
lic records, applicable to all persons, it is not dis¬ 
criminatory against an abstract company because 
it is subjected to such restrictions like all persons.®^ 

d. Title Examiners and Insurers 

In the absence of statutory authority It has been held 
that a corporation engaged In the business of examining 
and guaranteeing titles to real estate is not entitled to 
access to public records In order to make abstracts there¬ 
of for the purposes of Its business, but may search the 
records for the purposes of a particular examination or 
policy. 

In the absence of statutory authority it has been 
held that a corporation engaged in the business 
of examining and guaranteeing titles to real estate is 
not entitled to access to public records in order to 
make abstracts thereof for the purposes of its 
business;®® and a person or corporation engaged 
in the business of insuring titles has no right to 
inspect all public records and make abstracts there¬ 
from in order to set up a rival business to that 
of the recording officer;®® but such a corporation, 
if employed to examine the title to a particular piece 
of property, is subrogated to its employer’s right 
of access to the record for that purpose,®^ and the 
fact that it contemplates insuring the title thereto 
does not affect such right of aocess.®^ Under a stat¬ 
ute providing for inspection of public records a title 
insurance company may search the records for the 
purposes of a particular policy which it is employed 
to issue.®® Where the statute declares that specified 
public records shall be open to the inspection and 
examination of the public, a company engaged in 
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examining titles and certifying thereto has a right 
to the inspection and examination of the records 
specified in the statute as one of the public,®^ as 
far as may be necessary to assist in the examination 
of a title for which it is then employed®® and as 
long as it does not interfere with the recording 
officer or his assistants in the discharge of their 
duties®® or with the equal rights of other persons to 
such inspection and examination.^ However, a title 
insurance company may, under the terms of its 
charter, have the right to examine public records 
and to make abstracts therefrom for the purposes of 
its business.® 

6. Dealers in Tax Titles 

A dealer In tax titles has been held entitled to ex¬ 
amine and make abstracts of public records. 

Under a statute giving access to public records 
to all persons having occasion to examine them for 
any lawful purpose, a dealer in tax titles is entitled 
to examine and make abstracts of such records.® 

f. Publishers; Editors; Reporters 

The publisher or editor of a newspaper has the right 
to Inspect public records to acquire material for the pur¬ 
poses of his business, although this right has been held 
not to extend to the records of a divorce case. 

The publisher or editor of a newspaper and his 
accredited representatives have the right to inspect 
public records to acquire material for the purposes 
of the business of selling news,^ although this 
right has been held not to extend to the records of 
a divorce case.® Under statutes providing for the 
inspection of public records the publisher of a 
newspaper or a reporter is oititled to inspection for 
the purposes of hi'S business.® 

g. Parties, Litigants, ox Attorneys 

In the absence of a restrictive statute, parties, litl- 
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89. Ga.—^Lajid Title Warranty, etc., 
Co. V. Tanner, supra. 

90. Ga-—^Land Title Warranty, etc., 
Co. V. Tanner, supra. 

91. Minn.—State v. McCubrey, 87 -N. 
W. 1126, 84 Minn. 439. 

92. Md.—^Belt V. Prince Georgre’s 
County Abstract Co., 20 A. 982, 73 
Md. 289, 10 L.R.A. 212. 

Abstracters see supra subdivision c 
of this section. 

93. N.J.—Barber v. West Jersey Ti¬ 
tle, etc., Co., 32 A. 222, 53 N.J.Bq. 
168. 

94. N.J.—^Barber v. West Jersey Ti¬ 
tle, etc., Co., supra. 

95. NJ.—^Barber v. West Jersey Ti¬ 
tle, eta, Co., supra. 

nile Insttrer conceded to have right 

Ohio.—State ex rel. Louisville Title 
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Ins. Co. V. Brewer, 70 N.S3.2d 265, 
147 Ohio St. 161. 

96. N.T.—^People v. Reilly, 88 Hun 
429. 

97. Ga.—^Atlanta Title & Trust Co. 
v. Tidwell, 160 S.B. 620, 173 Ga. 
499, 80 A-L.R, 736, followed in Mc¬ 
Rae V. Atlanta Title & Trust Co., 
162 S.E. 713, 174 Ga. 320. 

53 C.J. p 631 note 76. 

98. U.S.—^Bell V. Commonwealth Ti¬ 
tle Insurance & Trust Co., Pa., 23 
S.Ct. 669, 189 U.S, 181, 47 L.Ed. 
741. 

99. U.S.—^Bell V. Commonwealth Ti¬ 
tle Insurance & Trust Co., supra. 

1. U.S.—^Bell V. Commonwealth Ti¬ 
tle Insurance & Trust Co., supra. 

2 . N.T.—^People v. Reilly, 88 Hun 
429. 


3. Mich.—^Altcheson v. Huebner, 51 
N.W. 684, 90 Mich. 643. 

4. Ala.—Corpus Jhrls quoted in 
Holcombe v. State ex rel. Chandler, 
200 So. 739, 747, 240 Ala. 690. 

Fla.—^Lee v. Beach Puh. Co., 173 So. 

440, 127 Fla. 600. 

53 C.J. p 631 note 85. 

5. Ala.—Corpus Juris quoted lu 
Holcombe v. State ex rel. Chandler, 
200 So. 739, 747, 240 Ala. 690. 

R.I.—^In re Cajswell, 29 A. 269, 18 R. 
I. 835, 49 Am.S.R. 814, 27 L.R.A. 
82. 

Judicial records as subject to in¬ 
spection generally see supra $ 36. 

6 . Ala.—Corpus Juris quoted la 
Holcombe v. State ex rel. Chandler, 
200 So. 739, 747, 240 Ala. 690. 

53 C.J. p 632 note 88. 
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gants, and thair attorneys are entitled to free access to 
papers In the case or other matters of public reccrd for 
the purposes of their action or defense. 

In the absence of a valid restrictive statute,^ 
parties and their attorneys are entitled to free 
access to papers in the case.® In addition to such 
right, a litigant is entitled to inspection of other 
matters of public record for the purposes of his 
action or defense.® Every litigant has the right 
of access to the depositions and exhibits filed in 
another cause containing material evidence for the 
purposes of his action or defense;^® this right does 
not depend on the litigant having an interest in such 
depositions and exhibits,ll or on his interest in the 
original cause,or on the fact of its admissibility 
in the litigant’s action,or on the right or want of 
right in the public to such examination;!^ and it 
has been held that this right cannot be defeated by 
an order sealing such depositions and impounding 
the exhibits.!® An attorney at law may inspect 
public records in which his client is interested.!® 

Identification, Where the right of inspection is 
limited to parties or their attorneys, a reasonable 
identification of a party or attorney should be re- 
^uired.!7 


h. Persons Indicted 

A person Indicted for a crime Is entitled to Inspect 
the record of preliminary proceedings relating to the of¬ 
fense charged and public records relevant to his case. 

A person indicted for a crime i® entitled to in¬ 
spect the record of preliminary proceedings relat¬ 
ing to the offense with which he is charged.!® Un¬ 
der a statute providing for inspection of public 
records a person who has been indicted for crime 
has the right to inspect public records relevant to his 
case.!® 

§ 38 . —— Fees 

In the absence of a stdtUtd providing otherwise per¬ 
sons entitled to inspect or Make copies of public rec¬ 
ords may do so without payment of a fee except where 
Independent assistance is rendered by the recording 
officer. 

In the absence of a statute, authorizing the record¬ 
ing ofiicer to charge fees for inspection of records 
in his office or requiring payment of such fees,®® 
persons entitled to inspection of such records may 
inspect them,®! and may make memoranda or copies 
thereof®® without paying a fee for the privilege, 
except where independent copying, or search, or 


*7. Family court oases 

Under a statute so providlngr and 
rules of court adopted pursuant 
thereto, parts of the record In fam¬ 
ily court proceedings may be closed 
to the parties.—Fontana v. Fontana, 
S7 N.Y.S.2d SOS, 1S4 Mlsc. 1042. 

9 B. Ind.—State ex rel. Hurd v. Davis, 
82 N.H.2d 82, 226 Ind. 526. 
Attorney of record 
Under statute restricting right of 
inspection of sealed part of record 
io parties or their attorneys, word 
“attorneys’' is not limited to attor¬ 
neys of record.—Hdulford v. Davey, 
186 P.2d 360, 64 Nev. 506, 175 A.L.H. 
1265. I 

'Court eiearance not necessary 

Attorney representing litigant 
seeking to establish his heirship in 
•decedent's pending estate may not 
lawfully be required to clear with 
Judge of court such attorney’s right 
to secure certified copies of papers 
Hied in estate or to examine such 
papers and records made therein.— 
State ex rel. Hiird v. Davis, 82 N.B. 
2d 82, 226 Ind. 526. 

Defaulting defenOamt 

A defendant whose default has 
been entered axkd whs has made no 
appearance is nevertheless a “part 3 r** 
•entitled to inspeetien of record in 
case.—Mulford v. Davey, 186 P.2d 
360, 64 Hev. 506, 176 AL.H. 1255. 
fitatatory right to «opy 
Under the express provisions of 
some$ statutes a party or his at¬ 
torney is entitled to have a copy of 


any paper filed in the action on ap¬ 
plication to the clerk of court—State 
V. Bichardson, 284 (P. 367, 129 Han. 
806. 

9. N.T.—^Birenbaum v. Carey, 22 N. 
Y.S. 722, 176 Misc. 361—In re 
George W. Luft Co., 36 N.Y.S.2d 
116. 

53 C.J. p 632 note 92. 

10 . U.S.—^Ex parte Uppercu, Mass., 
36 S.Ct 140, 239 U.S. 435, 60 L.Ed. 
868 . 

N.Y.—Blandford v. McClellan, 16 N. 
Y.S.2d 919, 173 Misc. 15. 

11 . U.S.—Ex parte Uppercu, Mass., 
36 S.Ct 140, 239 U.S. 435, 60 L.Ed. 
368. 

N.Y.—^Blandford v. McClellan, 16 N. 
Y.S.2d 919, 173 Misc. 16. 

12. U.S.—^Ex parte Uppercu, Mass., 
36 S.Ct 140, 239 U.S. 435, 60 L.Ed. 
368. 

N.Y.—Blandford v. McClellan, 16 N. 
Y.S.2d 919, 173 Misc. 16. 

13. U.S.—Ex parte Uppercxi, Mass., 
36 S.Ct 140, 239 U.S. 435, 60 L.Ed. 
368. 

N.Y.—^Blandford v. McClellan, 16 N. 
Y.S.2d 919, 178 Misc. 16. 

14. U.S.—'Ex parte Uppercu, Mass., 
36 act 140, 239 U.S. 435, 60 K 
Ed. 368. 

N.Y.—^Blandford v. McClellan, 16 N. 
Y.S.2d 919. 173 Misc. 15. 

15. U.S.—^Ex parte Uppercu, Hass., 
86 S.Ct 140, 239 U.S. 435, 60 L.Ed. 

^ 368. 


N.Y.—Blandford v. McaeUan, 16 N. 
Y.S.2d 919, 173 IMlsc. 15. 

16. Ind.—State ex rel. Hurd v. Da¬ 
vis, 82 N.E.2d 82, 226 Ind. 526. 

53 C.J. p 632 note 99. 

Attorney whose client has right to 
inspect certain records has himself 
an Interest which entitles him also 
to inspect them.—^Pressman v. El¬ 
gin, 50 A2d 660, 187 Md. 446, 169 A. 
L.E. 646. 

17. Nev, —^Mulford v. Davey, 186 P. 
2d 360. 64 Nev. 606, 176 AJi.R. 
1255. 

On presentation of satisfactory 
evldenoe of his authority an attorney 
may inspect public records In which 
his client is interested.—^Brewer v. 
Watson, 71 Ala. 299, 46 Am.B, 318. 

18. Tex.—Jenkins v. State, 76 S.W. 
312, 46 Tex.Cr. 178. 

53 C.J. p 632 note 4. 

19. Mich.—^Barnard v. Judge Grand 
Rapids Super. Ct, 158 N.W. 202, 
191 Mich. 667. 

53 C.J. p 632 note 6. 

80. N.Y.—Goldsmith v. Hubbard, N. 
Y.Sup., 62 N.T.S.2d 871, 183 Misc. 
889. 

21 . Ga.—Atlanta Title & Trust Co. 
V. Tidwell, 160 S.B. 620, 173 Ga. 
499, 80 A.LJEL 736, followed in Mc¬ 
Rae V. Atlanta Title A Trust Co., 
162 S.E. 713, 174 Ga. 320. 

53 C.J. p 632 notes 11, 12. 

Recovery of fees wrongfully paid see 
infra S 41. 

22. Ga.—AtlanU TiUe A Trust Co. 
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other assistance is required of, amd rendered by, the 
recording officer or his assistants.^® It has been 
held that persons engaged in the business of mak¬ 
ing abstracts of title or insuring titles may inspect 
public records free of charge^^ w'here neither the 
recording officer nor his deputies render any services 
or aid in the inspection or search this right of 
free examination has been held to extend only to 
those records relating to a particular transaction for 
which the abstracter or title insurer is emp-loyed,®® 
but not to all public records in a public record of¬ 
fice.**^ However, where it is held that in the absence 
of a statute abstracters of titles are not entitled to 
inspect public records for the purposes of their busi¬ 
ness, such persons have no right to abstracts of 
public records without paying tike fee provided by 
statute for searches made and copies furnished of 
such records by the recording officer.®® Further, 
where additional office facilities are furnished to an 
abstracter of title to fiacilitate his use of public 
records under a statutory right to such use, it has 
been held that it is proper to charge a fee for such 
additional facilities as a reasonable regulation of 
such use.®® 

§ 39.-Withdrawal or Removal from Of¬ 

fice or Files 

It has been stated that private Individuals have no 
right to remove public records from the place where 
they belong, and, when permission to do so Is granted, 


It Is a matter of favor; but a court In which a case Is 
pending may order public records^ which may be used as 
evidence In such case. Into the custody of the court sub> 
Ject to inspection by persons entitled thereto. 

It has been stated that private individuals have no 
right to remove public records or papers from 
the office or files where they belong and when 
permission to do so is gpranted it is a matter of favor 
and not of right®! a practice of removing a public 
record leads to confusion and delay besides the 
possibility of the loss of the record and should not 
ordinarily be permitted®® Where a person has 
wrongfully removed a public document from the 
public office where it belongs, a court will compel 
him by attachment to return it to such office for 
the inspection of one who seeks to inspect it for 
the purposes of a mandamus,®® and the court will 
not delay the latter person until the state of the 
mandamus proceeding will admit of a subpoena 
duces tecum to bring in the document.®^ Where no» 
impeachment proceeding has been instituted against 
an officer, public records kept by such officer may 
not be impounded by other public officials in the 
absence of statutory authorization or of an order 
of a court having jurisdiction to hear and determine 
a pending cause in which such records may be used 
as evidence.®® The legal custodian of records is 
entitled to their possession as against a prosecuting 
attorney taking them, without process, by unlawful 
search and seizure for use as evidence in a criminal 


V. Tidwell, 160 S.B. 620, 173 Ga. 
499, 80 A.L R. 736, followed in Mc¬ 
Rae V. Atlanta Title & Trust Co., 
162 S.E. 713, 174 Ga. 320. 

53 CLJ. p 632 note 14. 

23. Qa.—Atlanta Title & Trust Co. 
V. Tidwell, 160 S.R 620, 173 Ga. 
499, 80 A.L..R. 735, followed in Mc¬ 
Rae V. Atlanta Title & Trust Co., 
162 S.E. 713, 174 Ga. 320. 

63 C.J. P 633 note 16. 

Bight of action, if any, for recov¬ 
ery of fees was held to reside in 
county commissioners and not in 
clerk in charge of records.—Atlanta 
Title & Trust Co. v. Tidwell, 160 S.B. 
620, 173 Ga. 499, 80 AL..R. 735, fol¬ 
lowed in McRae v. Atlanta Title & 
Trust Co., 162 S.B. 718, 174 Ga. 820. 

24. Tenn.—Shelby County v. 
Memphis Abstract Co., 208 S-W. 
339, 140 Tenn. 74, Ii.R.A1918B 939. 

58 C.J. p 683 note 18. 

Right of abstracters and insurers of 
titles to inspect or make abstracts 
generally see supra § 37. 

25. Mich.—^Burton v. Tuite, 44 N.W. 
282, 78 Mich. 363, 7 Ij.R.A 73. 

26. Nev.—State v. Grimes, 84 P. 
1061, 29 Nev. 50, 124 AulS.R. 883, 5 
L.R.A,3Sr.3., 645. 

63 C.X P 633 note 20. 


27. N.J.—^Barber v. West Jersey Ti- , 
tie, etc., Co., 32 A. 222, 53 N.J.Bq. 
158. 

53 C.J. p 633 note 21. 

28. Md.—^Belt V. Prince George's 
County Abstract Co., 20 A. 982, 73 
Md. 289, 10 L.R.A 212. 

29. MiGh.^Burton v. Reynolds, 60 
N.W. 452, 102 Mich. 65. 

Beoovery not warranted 
In suit hy taxpayer, allegations of 
petition that custodian of records 
had furnished space to abstracter of 
titles for copying of abstracts did not 
warrant recovery of rent, there being 
no statutory authorization for a sep¬ 
arate charge for such conveniences 
as were furnished and no allegation 
that officer in charge of records 
failed to provide similar convenienc¬ 
es to other companies or individuals 
or that any person has been Injured 
or Inconvenienced hy the privileges 
extended to the title abstracter.—At¬ 
lanta Title & Trust Co. v. Tidwell. 
160 SJS. 620, 173 Ga. 499, 80 AL.R. 
786, followed In McRae v. Atlanta Ti¬ 
tle & Trust Co., 162 S.B. 7l3, 174 Ga. 
320. 

30. Mass.—^French v. Neal, 24 Pick. 

66 . 

S.C.—Qtemberger v. Mc^ween, 14 S. 
C. 86. 
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Withdrawal of judicial records or 
papers see Courts § 228. 

Ordinance reguixlng permanent file cf 
! building plans 

Under ordinance requiring all plans 
and specifications of "buildings" of a 
j public character to remain on file 
permanently, proper authorities could 
recover possession of plans and spec¬ 
ifications withdrawn from office and 
withheld by defendants, although 
plans were of foundation only, where 
jury found foundation was for build¬ 
ing of public character.—^Parry v. 
City and dounty of Denver, 189 P.2d 
713, 117 Colo. 465. 

31. Mass.—French v. Neal, 24 Pick.. 
56. 

S.C.—Stemberger v. McSween, 14 S. 
C. 86. 

32. N.C.—Seay v. Yarborough, 94 N. 
C. 291. 

Judicial sanctioii 

The practice cannot be given judi¬ 
cial sanction.—Stemberger v. Mc¬ 
Sween, 14 S-O. 35. 

33. N.Y.—rPeople v. Vail, 2 Cow. 623. 
63 C.J. p 623 note 59. 

34. N.Y.—^Peoble v. Vail, supra. 

35,, Ala„^W^orq v. Xjqjyjigib 
So. 692, 240 Ala. 468. 
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prosecution against their custodian.^® However, a 
court in which a case is pending may order public 
records, which may be used as evidence in such 
case, into the custody of the court to be cared for by 
its clerk subject to inspection by persons entitled 
thereto,®*^ and in a proper case, where statutory au¬ 
thority therefor exists, a court may authorize the 
removal of records from the office where they are 
kept.®® There is authority that a recording officer 
may not be enjoined from removing public records 
from the* state pursuant to a subpoena duces tecum 
issued by a federal court for use in evidence in a 
criminal trial in such court,®® and certainly such in¬ 
junction will not be iissued where plaintiff’s alleged 
interest in such records is that he and all other 
citizens of the state would be deprived of the right 
to inspect them in their absence, and that he desires 
to examine and inspect such records with respect to 
land titles.^® Under a statute so providing, records 
withdrawn or removed from the office primarily 
charged with the duty of keeping them and placed 
in the custody or control of another official for 
specified purposes are not subject to inspection until 
returned to the transmitting office.^i 

§ 40. --Regulations as to Inspection and 

Use 

The recording officer has the right to make reason. 


able regulations as to the inspection and use of public 
records by persons entitled theretOf short of rules which 
will deny or abridge any person’s right to inspect and 
make copies. 

Since the recording officer is charged with the 
duty to preserve and care for public records in his 
office, as discussed supra § 34, he has the right, some¬ 
times expressly given him by statute, to make rea¬ 
sonable regulations as to inspection and use of such 
records by persons entitled thereto,^® short of rules 
which will deny or abridge any person’s right to 
inspect and make copies;^® and these rules must be 
complied with by persons seeking to inspect such 
records.^^ Thus, with respect to the inspection and 
use of records, the recording officer may make rea¬ 
sonable rules for the orderly conduct of his busi¬ 
ness,^® that is, such regulations as will prevent un¬ 
reasonable interference with the discharge of his 
duties,^® and as will secure to him and his assistants 
full use of all books and records in his office,^*^ and 
prevent undue interference with members of the 
public being served at the office,4® and which will 
guard against any tampering with, or injury to, 
such books and records,^® or which will insure their 
safety,®® and at the same time will give all persons 


86. Becords tumed ov«r by exauiiu 
ers 

Where for convenience examiners 
removed temporarily records and pa¬ 
pers from the offtce of their custo¬ 
dian, either with or without the cus¬ 
todian’s consent, and thereafter turn¬ 
ed them over to the prosecutor for 
use as evidence against such custo¬ 
dian, the prosecutor, in holding* them, 
was in no better position than had 
he secured them by unlawful search 
and seizure.—^Barnard v. Judge 
Grand Rapids Super. Ct, 158 N.W. 
202, 191 Mich. 667. 

37. Mich.—Barnard v. Judge Grand 

Rapids Super. Ct. supra 

Accused custodian entitled to access 

The court in which a prosecution 
against the custodian of the records 
is pending has discretion to order 
such records deposited with the clerk 
of court so that accused may have 
free access thereto.—^Barnard v. 
Judge Grand Rapids Super. Ct.. su¬ 
pra. 

38. MaTring of indexes 

Under a statute authorizing a spec¬ 
ified court to provide for the making 
of such indexes to public records as 
it may deem proper, and under which 
such court need not commit 
work to the Incumbent of the office to 
which the records belong, but may 
intrust It to some other competent 
and responsible person, the court 


may authorize the person it desig¬ 
nates to make such indexes to re¬ 
move record books from a recording 
office for such purpose.—^McCommon 
V. Spong, 14 A. 260, 10 Pa.Cas. 463. 

39. Cal.—^Dickinson v. Bangsbury, 96 
P. 329, 8 Cal.App. 179. 

40. Cal,—^Dickinson v. Kingsbury, 
supra. 

Remedies for failure to permit in¬ 
spection see infra § 41. 

41. Lia.—State ex rel. Wogan v. 
Clements, App., 192 So. 126, af¬ 
firmed 196 So. 1, 194 La. 812. 

42. Pla.—^Puller v. State ex rel. 
O’Donnell, 17 So.2d 607, 164 Fla. 
868 . 

Ky,—^Motch V. City of Middlesboro, 
47 S.W.2d 56, 242 Ky. 663. 

Md.—^Pressman v. Elgin, 60 A.2d 660, 
187 Md. 446, 169 A.L.R. 646. 

Mo.—State ex rel. Bggers v. Brown, 
134 S.W.2d 28, 346 Ho. 430. 

Mont.—State ex rel. Halloran v. Mc¬ 
Grath, 67 P.2d 838, 104 Mont. 490. 
N.T.—^North v. Foley, 266 H.T.S. 780, 
238 App.Div, 731. 

Ohio.—State ex rel. lioulsville Title 
Ins. Co. V. Brewer, 70 N.B.2d 265, 
147 Ohio St 161. 

Okl.—State ex reL Research Institute 
V. Nix, 165 P.2d 983, 196 Okl. 176. 
W.Va.—State v. Harrison, 48 S.E.2d 
214, 130 W.Va. 246. 

58 O.J. p 633 note 29. 
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43- Fla.—^Fuller r. State ex rel. 
O’Donnell, 17 So.2d 607, 154 Fla. 
368. 

Mont—State ex rel. Halloran v. Mc¬ 
Grath, 67 P.2d 838, 104 Mont 490. 
Okl.—State ex rel. Research Institute 
v. Nix, 166 P.2d 983, 196 Okl. 176. 
63 C.J. p 633 note 30. 

44* Tenn.—Shelby County v. 
Memphis Abstract Co., 203 S.W. 
339, 140 Tenn. 74, L.R.A.1918E 939. 
68 CJ. p 633 note 81. 

45. Md.—^Pressman v. Elgin, 60 A.2d 
660, 187 Md. 446, 169 A.L.B. 646. 

Mo.—State ex rel. Eggers v. Brown, 
' 134 S.W.2d 28, 345 Mo. 430. 

Ohio.—State ex rel. Louisville Title 
Ins. Co. V. Brewer, 70 N.E.2d 265, 
147 Ohio St 161. 

63 C.J. p 633 note 32. 

46. Ohio.—State ex rel. Louisville 
Title Ins. Co. v. Brewer, supra. 

47. Mo.—State ex rel. Eggers v. 
Brown, 134 S.W.2d 28, 345 Ho. 430. 

63 C.J. p 633 note 33. 

48. Mo.—State ex ret Eggers v. 
Brown, supra. 

49. U.S.—^Bell V. Commonwealth Ti¬ 
tle Ins., etc., Co., Pa., 23 S.Ct 669, 
189 U.S. 131, 47 L-Ed. 741, 

60- Fla.—^E\iller v. State ex rel. 
O’Donnell, 17 So.2d 607, 164 Fla. 
868 . 

Mass.—Direct Mail Service v. Regis- 
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equal access to such records.^! Accordingly, the 
right of inspection is subject to reasonable regula¬ 
tions as to the time of inspection,62 and the record¬ 
ing officer may prescribe the hours during which 
inspection may be made,® 2 the number of employees 
which an abstracter may place in his office for the 
purpose of insipecting and copying records,^^ and 
that persons making such inspection and use behave 
in a decent and orderly manner ;66 and such officer 
may exclude from his office persons who do not 
comply with valid reg^ilations or who conduct them¬ 
selves in an improper or disorderly manner.66 Fur¬ 
ther, where the right to inspect or copy is limited to 
persons having an interest in the record to which 
access is sought or having a right to examination 
for legitimate purposes, as discussed supra '§ 35, 
the recording officer may require that one seeking 
access to a record show that he possesses the re¬ 
quired interest,®*^ and that the inspection is for a 
legitimate purpose,58 and, where such person is an 
agent or attorney, he may be required to furnish 
some satisfactory evidence of his authority.®® 

The officer in charge of the records may make 
reasonable allocations of space in his office for the 
inspection or copying of records,®® and, as discussed 
•supra § 38, may require persons using records for 
the purpose of making abstracts therefrom to pay 
a fee for providing additional office facilities. Un- 
4er a statutory provision that a recording officer 
•provide one or more assistants to have custody of 
records in his office in whose presence inspection of 


such records is to be made, a recording officer must 
supply such assistants for this purpose but his 
failure to do so as to searches mode by one person 
does not warrant a claimed right in another to 
inspect such records without such supervision,®® or 
any right to the appointment of such assistants other 
than those in fact appointed by the officer,®® and 
such a statute has been held to leave the question 
of the number of such assistants to be appointed 
within the discretion of the recording officer.®^ 

§ 41* -Remedies 

A person may maintain an action for damages against 
an officer who wrongfully refuses to permit him to ex¬ 
amine or copy a public record, and, where the inspection 
is sought as an incident to a pending proceeding, the 
right may be enforced by an order or motion. 

Generally a person who has a right to inspect or 
copy a public record may, on the recording officer's 
refusal to permit him to do so, enforce his right 
by mandamus, as discussed in Mandamus § 173 c, 
but not by injunction;®® and it has bean held that 
such person may also maintain an action for dam¬ 
ages against the officer.®® Likewise, where the right 
to inspect is involved in a pending legal proceeding, 
it may be enforced by an order or motion.®^ Under 
the provisions of some statutes, a taxpayer, on 
presentation of a verified petition before a specified 
court, stating the refusal to permit inspection, is en¬ 
titled to an order to the recording officer requiring 
him to permit inspection.®® An action may also be 
maintained to recover fees wrongfully charged by a 


' trar of Motor Vehicles, 5 KB,2d 
646, 296 Mass. 353, 108 A.LH. 1391. 
Ohio.—State ex reL Louisville Title 
Ins. Co. V. Brewer, 70 N.B.2d 265, 
147 Ohio St. 161. 

W.Va.—State v. Harrison, 43 S.B.2d 
214, 130 W.Va. 246. 

53 C.J. p 633 note 35. 

61. Mass.—Direct Mall Service v. 
Registrar of Motor Vehicles, 5 K 
B.2d 545, 296 Mass. 353, 108 A.L.R 
1391. 

W.Va.—State v. Harrison, 43 S.B.2d 
214, 130 W.Va. 246. 

53 CJ. P 634 note 36. 

52. rormei examination gnestlons 
Applicant for examination for civil 
service position was not entitled to 
Inspect former examination immedi¬ 
ately before his examination in which 
similar Questions would be asked.— 
Butcher v. Civil Service Commission 
of City of Philadelphia, 61 A.2d 867, 
163 Pa.Super. 343. 

63. Colo.—^Upton v. Catlln, 81 P. 172, 
17 Colo. 646, 17 L.R.A. 282. 

Md.—^Pressman v. Elgin, 50 A.2d 560, 
187 Md. 446, 169 AL.R. 646. 

Pa.—rAppeal of Glrnon, 46 A.2d 243, 
358 Pa. 614* 


Anthoxity to adopt rules 
Statutory authority of officer to 
adopt such rules a.s may be neces¬ 
sary to carry out provisions of stat¬ 
ute does not give commissioner right 
to override explicit statutory require¬ 
ment that public records of his de¬ 
partment shall be open to public in¬ 
spection during office hours.—^Press¬ 
man V. Elgin, 50 A.2d 560, 187 Md. 
446, 169 A.L.R. 646. 

54. N.T.—People v. Richards, 1 KB. 

268, 99 N.Y. 620. 

53 C.J. p 634 note 88. 

65. KT.—^People V. Reilly, 38 Hun 
429. 

Tenn.—Shelby County v. Memphis 
Abstract Co., 203 S.W. 889, 140 
Tenn. 74, L.R.A1918B 939. 

56. KT.—People v. Reilly, 88 Hun 
429. 

Tenn.—Shelby County v. Memphis 
Abstract Co., 203 S.W. 389, 140 
Tenn. 74, L.RA,1918B 939. 

57- Ala.—Citronelle Excise Commis¬ 
sion V. State, 60 So. 812, 179 Ala. 
054—^Brewer v. Watson, 71 Ala. 
299, 46 Am.R. 318. 

5& Ala.—Citronelle Excise Commis¬ 
sion Y. State, 60 So. 812, 179 Ala. 
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654—^Brewer v. Watson, 71 Ala. 
299, 46 Am.R. 318. 

59. Ala.—^Brewer v. Watson, supra 

53 C.J. p 634 note 43. 

Right of agent or attorney to inspect 
generally see supra $ 37. 

60. Ga—^Atlanta Title & Trust Co. 
V. Tidwell, 160 S.E. 620, 173 Ga 499, 
80 AL.R 785, followed in McRae 
V. Atlanta Title & Trust Co., 162 fiL 
E. 713, 174 Ga 820. 

61. KT.—People V. Reilly, 88 Hun 
429. 

62. KT—People v. Reilly, supra. 

63. KT—People v. Reilly, supra 

64. KT—^People v. Reilly, supra 

65. KJ.—^Barber v. West Jersey Ti¬ 
tle. etc., Co., 32 A. 222, 58 KJ.Eq. 
158. 

53 C.J. p 684 note 58. 

66 . AJa—^Brewer v. Watsoa 71 Ala 
299, 46 Am.R 818—Brewer v. Wat¬ 
son, 65 Ala 88. 

67. Mich.—^Barnard v. Judge Grand 
Rapids Super. Ct, 158 KW. 202, 
191 Mich. 567. 

53 C.J. p 634 note 56. 

68 . KT—Neville v. New York 
Board of Health, 21 KTa 574. 
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recording officer for inspection of his records.®* I 
The general rules of pleading have been applied in ] 

VL SDPPLYINaLOSTOB 

§ 42. In General 

Lost or destroyed public records may be restored or 
substituted by proper proceedings brought for that pur¬ 
pose at common law or under statutes providing there¬ 
for, and such statutes must receive a liberal construc¬ 
tion. 

Lost or destroyed public records may be restored 
or substituted by proper proceedings brought for 
that purpose at common law'll or under particular 
statutes providing therefor.^2 xhe purpose of pro¬ 
ceedings to restore or supply a lost or destroyed 
record is to reestablish evidence of its existence, in 
itself conclusive, and to dispense with the necessity 
of resorting to secondary evidence the object 
of a statute providing for supplying lost or destroyed 
records is the perpetuation of facts evidenced by the 
record to be supplied;'^^ and it has been held that 
the sole object of a statute providing for the 
restoration of court records which have been de¬ 
stroyed is to restore the record as it existed, re¬ 
gardless of its regularity or legal effect.^® Under 
a statute so providing, a lost or destroyed record 
will not operate as constructive notice after a pre¬ 
scribed time from its loss or destruction imless, 
within the time prescribed, the instrument is again 
placed on record or proceedings are commenced to 
perfect the record,^® Statutes providing for the 


actions or proceedings to enforce a right of in- 
spection.70 

DESTROYED RECORDS 

restoration of lost or destroyed records, being 
remedial in their nature and object,must receive 
a liberal construction,*^® and be made to apply to all 
cases which, under a fair construction of their 
terms, they can be made to reach,7® but not such as 
are not included within the provisions thereof.®® 

Availability and propriety of remedy. Proceed¬ 
ings for supplying or restoring lost or destroyed rec¬ 
ords are available as to all duly recorded public 
records,®^ but they are not available to make a 
record which never existed®® or to supply papers 
which are lost or destroyed before being recorded.®® 
The court should proceed with great care and 
caution, and require very satisfactory proof of the 
prior existence, loss, and contents of such record, 
as discussed infra § 49. 

Balance of equities, A court of equity will not 
restore a record where it would be of no benefit to 
the party asking for its restoration, and it would 
be an injury to others by casting a cloud on their 
title.®^ 

Property ownePs duty to restore. The fact that 
provision has been made by statute for restoring lost 
or destroyed records does not impose any duty on 
a person to whose property such a record relates to 
incur the trouble and expense of such proceedings.®® 


69. N.J.—Lum V. McCarty, 89 N.J. 

Law 287. 

N.Y.—^Townshend v. Resrlster, 2 B.L. 

Smith 224. 

Fees see supra $ 38. 

7a Conn.—State ex rel. Hansen v. 

Schall, 12 A.2d 767, 126 Conn. 536. 

Demurrers held properly sustained 

Wash.—Stewart v. May bury, 3 P.2d 

138, 164 Wash. 500. 

71- Fla—^Pearce v. Thackeray, 18 

Fla 674. 

Bstabllshment of: 

Lost instrument srenerally see Lost 
Instruments § 8 . 

Title evidenced by lost or destroyed 
records see infra §S 58—71. 

Lost or destroyed: 

Indictment or information see In¬ 
dictments and Informations 8 § 
83, 77. 

Judgment see Judgments 9 181. 

Pleadingr see Pleading: 5 418. 

Process see Process 9 28. 

Record on appeal see Appeal and 
Error 59 784, 962; Orizninal Law 
9 1727. 

WIU see the C.J.S. title Wflls 99 
•335-889, also 68 C.J. p 916 note 
14-p 918 note 5 j. 


72. Ark.—^McLanial v. Prairie Coun¬ 
ty, 18 S.W.2d 200, 187 Ark. 88 . 

Mich.—^Hill V. Persons Cledming: Any 
Interest in or Lien upon Certain 
Real Property, 46 N.W.2d 684, 329 
M ic h . 683. 

Okl.—Roler v. State, Cr., 212 P.2d 
168. 

ZUegflble records; statute not super¬ 
seded 

Statute with respect to inaug:ura- 
tion of new system of indexing rec¬ 
ords did not supersede statute relat¬ 
ing to restoration or making up of 
new records of obliterated and illegi¬ 
ble records in office of county clerk. 
—Land y. Lewis, 186 S.W.2d 803, 299 
Ky. 866 , 169 A.L.R. 601. 

73. Ala—Wise v. State, 93 So. 886 , 
208 Ala 58—^Peddy v. Street, 6 So. 
8 , 87 Ala 299. 

74. Pa—^In re Reading Quoiting 
Club, 20 PaDist 28. 

75. Cal.—^In re Jones, 119 P. 670, 
17 CaLApp. 827. 

7a Miss.—^Vanlandingham v. Merid¬ 
ian Creek Drainage Diet., 2 So.2d 
591, 191 Miss. 345. 

Record as constructive notice gener¬ 
ally see Notice 9 13 c. 
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Object of statute is to restore con¬ 
structive notice.—^Vanlandingham v. 
Meridian Creek Drainage Diet., su¬ 
pra 

77. Ill.-*-Smlth V. Stevens, 82 Ill. 
554. 

7a Ill.—Chicago, etc., R. Co. v. Kee¬ 
gan, 89 N.B. 33, 152 Ill. 413—Smith 
V. Stevens, 82 Ill. 554. 

79. Ill.—Smith V. Stevens, supra 
58 C.J. p 636 note 70. 

80. Ala—Wise v. State, 98 So. 88 $, 
208 Ala 58. 

68 C.J. p 636 note 71. 

81. Ark.—^American Trust Co. v. 
Nash, 163 S.W. 178, 111 Ark. 97. 

63 C.J. p 636 note 72. 

82. Ky.—Harlan v. Arthur, 8 S.W. 
161, 8 Ky.L. 697. 

8 a Ga—^Lovelady y. Hockenhull, 68 
Ga 469. 

Mo.—State v. Simpson, 67 Mo. 647. 
84. DL—^Beattie v. Whipple, 40 N.B3. 
840, 154 Ul. 273—Strong v. Shea 
83 111. 676. 

Jurisdiction of eguity to restore see 
infra 9 44. 

86 . ni.—Shannon v. Hall, 72 ll£ 864, 
22 Am.R. 146. 
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Amendment distinguished. The restoration of a 
record that once existed and is now lost or de¬ 
stroyed is not an amendment or alteration of a 
record and should not be confounded with such an 
amendment. 

§ 43. Proceedings to Restore Records 

In the absence of statute It has been stated that the 
precise method of procedure for the restoration or sub- 
•Btltution of pubiic records which have been lost or de¬ 
stroyed Js not well settled or entirely uniform; and in 
some states there are both common-law and statutory 
modes cf procedure. 

A procedure for supplying or restoring lost or 
destroyed records is provided by statute in some 
jurisdictions.^^ In the absence of statute it has 
been stated that the precise method of procedure 
is not well settled or entirely uniform in the different 
states and in some states, there are both com¬ 
mon-law and statutory modes of restoring lost or 
destroyed records.^^ Where statutes prescribe two 
modes of restoring lost records, they may be sup¬ 
plied by resorting to either proceeding.^o Further, 
where a form of procedure is prescribed by statute, 
it is ordinarily held that such statutory proceedings 
are not exclusive,^^ and a person may elect to pro¬ 
ceed either xmder the common-law rules or the 
provisions of the statutes but it has also been 
held that a lost record must be supplied in the man¬ 
ner pointed out by the statute.®^ Where proceedings 
are instituted under the statute, there must be a 
compliance with its requirements,^^ but if there is 
a compliance with all the substantial provisions, 
and the parties are all given an opportunity to be 
heard and have their day in court, it is sufficient, 
although the statute is not strictly followed.^® 


Appointment of commissioner. The statute may 
provide for the appointment of a commissioner by 
the court to take proof and supply the lost record 
from the proof so taken.^® 

Preservation of worn records distinguished, A 
contract of county commissioners for the cop3dng of 
deed books, somewhat worn or dilapidated or faded, 
in the oflSce of the clerk of the superior court by an 
unofficial person, is not a proceeding seeking to es¬ 
tablish lost, destroyed, or mutilated records, au¬ 
thorized by statute. 

§ 44. -Jurisdiction 

Jurisdiction to restore lost or destroyed records may 
be conferred by statute, but Independently of statute 
every court of general Jurisdiction has power to restore 
or supply Its own records, and courts of equity have Ju¬ 
risdiction of proceedings to restore lost or destroyed rec¬ 
ords. 

Jurisdiction with respect to the restoration of lost 
or destroyed records is in some cases expressly con¬ 
ferred by statute. A statute which gives such 
jurisdiction to a court as to its own records is usual¬ 
ly regarded as merely declaratory of the common 
law^^ or merely cumulative,^ since every court of 
general jurisdiction has, independently of statute, 
the power to restore or supply its own records where 
they have been lost or destroyed,^ either in whole or 
in part,3 and this power may be exercised either 
after^ or before® judgment, or on a motion during 
the trial of a case.® Under a statute conferring 
power to replace papers in a pending action which 
have been lost or destroyed, if has been held that an 
action may be regarded as pending before actual 
entry on the docket.*^ The jurisdiction of a court 
to replace its own records extends to records of a 


30. Ill.—Blakemore v. Wilson, 61 HI. 
App. 454. 

Amendment and correction generally 
see supra §S 23-28. 

87. Okl.—Roler v. State. Cr., 212 P. 
2d 158. 

88 . Fla.—^Pearce ▼. Thackeray, 13 
Fla. 574. 

89. Minn.—State v. Sargent, 177 N. 
W. 633, 145 Minn. 448. 

53 O.J. p 635 note 85. 

90. Ky.—^Puckett v. Morris, 206 S. 
W. 157, 181 Ky. 374. 

53 C.jr. p 636 note 87. 

9 ll N.C.—^Mobley v. Watts, 3 S.B. 

677, 98 N.C. 284. 

53 O.J. P 635 note 89. 

98. Mo.—^Piarry v. Walser, 57 Mo. 
169. 

53 C.J. p 635 note 90. 

93. Miss.—Bills V. State, 69 So. 819, 
110 Miss. 1. 

53 C.J. P 635 note 91. 


94L N.a—Cowles v. Hardin, 79 N.C. 
577. 

53 C.J. p 635 note 92. 

96. Ark,—^Williams v. Dawson, 46 S. 

W.2d 634, 185 Ark. 1190. 

Ky.—Bush V. Lisle, 6 S.W. 330, 86 
Ky. 504, 9 Ky.L. 667. 

21 CJ. P 681 note 72 [c]. 

96. Ky.—Puckett v. Morris, 206 S. 
W. 157,181 Ky. 374. 

63 C.J. p 636 note 95. 

97. Ga—^Henry v. Means, 72 S.B. 
1021, 137 Ga 153. 

Copying or preserving old or worn 
records see supra § 34. 

98. Ala—Johnson v. Herron, 141 So. 
360, 26 AlaApp. 83. 

99. Ark.—Chicago Title, etc., Co. v. 
H^ler Special School Dlst., 12 S. 
W.2d 881, 178 Ark. 443. 

53 C.J. P 636 note 98. 

1 . Okl.—Beaman v. State, 101 P.2d 
281, 69 Okl.Cr. 169. 

63 C.J. p 636 note 99. 
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2. Ala—^Johnson v. Herron, 141 So, 
360, 26 AlaApp. 83. 

Fla—State ex reL Broward v. Ed¬ 
munds, 153 So. 850, 114 Fla 443. 

Okl.—^Beaman v. State, 101 P.2d 281, 
69 Okl.Cr. 159. 

16 C.J. p 980 note 86—53 C.J. p 636 
note 1. 

Correction and amendment of court 
record see Courts §§ 231-236. 

3. Wash.—State v. Whitehead, 153 
P. 349, 88 Wash. 549. 

15 C.J. p 980 note 85—53 C.X P 636 
note 2. 

4. N.M.—Springer v. Wasson, 183 P. 
898, 25 N.M. 379. 

58 CJ. p 636 note 8. 

6 . -N.M.—Springer v. Wasson, supra 

53 C.J. p 637 note 4. 

6 . Ga—^Morris v. Ogle, 56 Ga 592.. 

7. Vt.—Cuthbertson v. Bitchie, 130 

, A. 766, 99 Vt 69. ‘ 
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court which preceded it and to whose jurisdiction 
it has succeeded,8 but where a case is transferred 
from an old county to a new one, lost court papers 
should be establiished before the transfer in the 
court of the old county.® 

Courts of equity have jurisdiction of proceedings 
to restore lost or destroyed records,and statutes 
providing a particular procedure for such (purpose 
do not divest courts of equity of their jurisdiction 
but a court of equity will not ordinarily exercise its 
jurisdiction where there is an adequate remedy at 
lawi2 or for the purpose of restoring the lost or 
destroyed record of a court of law.^® Further, only 
a court of competent jurisdiction has power to au¬ 
thorize the restoration of a lost or destroyed 
record,!^ and such power cannot be exercised by a 
clerk^S or by a grand jury;i® nor can parties to 
the proceeding agree on a record to be substituted 
without any evidence as to the contents of the 
original.i'^ Under a statute relating to substitution 
of lost records, proceedings to supply a lost bill of 
exceptions must be instituted in the trial court and 
not in the appellate court.1® 

A recognizance being a record, the court has au¬ 
thority to permit it to be supplied on proof of loss so 
as to authorize a forfeiture.^® 

§ 45 . Parties 

Under some statutes any person Interested may In¬ 
stitute proceedings for the restoration of a lost or de¬ 
stroyed record, and all persons whose estates are af¬ 
fected by the record In question should be made par¬ 
ties. 

Under some statutes any person interested may in¬ 
stitute proceedings for the restoration of a lost or 
destroyed record;®® and under such a statute the 


remedy is not confined to parties to the record of 
the original proceeding, but it extends to persons 
interested in the matter evidenced by the record.®^ 
Any number of persons interested may join as 
parties in the motion or application.®® It has been 
held that in a proceeding to restore the lost record 
of a cause to the docket, the opposite party to such 
cause should be made a party,®® and that such a 
proceeding cannot be maintained against the clerk 
of court alone.®^ On a motion by a private person 
to restore lost records of proceedings between him¬ 
self and the state, the latter is a necessary party ;®5- 
and under some statutes, in a proceeding to supply 
records or papers forming links to plaintiffs title to 
land, persons in possession claiming adversely are 
necessary parties.®® All persons whose estates are 
affected by the record in question should properly be 
made parties,®^ and it has been held that, if any of 
them are unwilling to join in the motion, any of the 
other parties have a right, by securing the costs, to 
use their names.®® A person who is not adversely 
affected by the lost record of a decree is not a 
proper party defendant to a proceeding to substitute 
such record.®® Where a statute provides that the 
proceeding shall be binding only as between the ap¬ 
plicant and those wKo have been notified, such per¬ 
sons as are notified may not object that other per¬ 
sons are not made parties.®® 

§ 46. -Application 

Proceedings to restore or supply a lost or destroyed 
record are usually Instituted by application or motion 
to the court, but under some statutes the proper pro¬ 
cedure Is on petition and answer as in ordinary cases 
at law; the motion, application, or petition must set 
forth the facts essential to the moving party's right to 
relief. 


8 . N.C.—Stanly y. MassinsiU, 63 N. 
0 . 558 . 

63 C.J. P 637 note 6 . 

9. Ga.—^McDougrland v. Maitland, 30 
Ga. 703. 

10 . Ala.—Wise v. State, 98 So. 886 , 
208 Ala. 68 . 

53 C.J. p 637 note 8 . 

Egulty may entertain a new suit 
where pendiniT appeal from a final 
decree the records were destroyed, 
so that no transcript could be filed, 
and the orisrinal papers could not be 
supplied.—Sproles v. Powell, Tenn., 
10 Heisk., 693. 

11. Fla.—^Keen v. Jordan, 13 Fla. 
327. 

Tenn.—^Hale v. Hord, 11 Heisk. 232. 

19. Ark.—Davies v. Pettit, 11 Ark. 
849. 

Ill.—^Fisher V. Sievres, 65 HI. 99. 

13. m.—Cllnsman v. Hopkle, 78 111. 
152. 

53 aJ. p 637 note 11. 


14. Mo.—Newton v. Strang, 48 Mo. 
App. 538. 

Tenn.—Graves v. Keaton, 8 Coldw. 
8 . 

15. Tenn.—Graves v. Keaton, supra. 

16. Ky.—Commonwealth v. Keger, 1 
Duv. 240. 

53 C.J. p 637 note 14. 

17. Pa.—Griswold ▼. Griswold, 13 
Leg.Int. 299. 

18. Tex,—^Moore v. Nordyke, Civ. 
App., 275 S.W. 849. 

19. Ill.—McHlwee v. People, 77 HI. 
493. 

Mich.—^Montgomery v. Henry, 10 
Mich. 19. 

20. Ala.—^Moore v. Braswell, 92 So. 
451, 207 Ala. 333. 

63 C.J. p 637 note 19. 

21 . Ala.—Arnett ▼. Birmingham 
Coal, etc., Co., 55 So. 831, 173 Ala. 
532. 

63 C.J. p 637 note 20. 
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22 . Ala.—^Pruit v. Pruit, 43 Ala. 73. 

23. La.—Snyder v. Copes, 6 La.Ann. 

666 . 

24. La.—Snyder v. Copes, supra. 

25. Ga.—^Buchanan v. Beckham, 18 
Ga. 527. 

26. Va,—^Buchanan Co. v. Smyth, SO- 
S.B. 794, 116 Va. 704. 

27. Ala.—Gilbert v. Beck, 42 Ala. 
504. 

N.C.—Cowles V. Hardin, 79 N.C. 677. 
63 C.J. P 637 note 27. 

28. Ala.—Gilbert v. Beck, 42 Ala. 
504. 

53 C.J. p 637 note 28. 

29. Iowa.—^McDonald v. Des Moines 
Valley R. Co., 16 N.W. 89, 61 Iowa 
192. 

63 C.J. p 637 note 29. 

30. HI.—De Wolf y. Boswell, 65 HL 
App. 65. 
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Proceedings to restore or supply a lost or de¬ 
stroyed record are usually instituted by application 
or motion to the court^i made on proper notice 
where notice is required, as discussed infra § 47; 
but under some statutes the proper proceeding to 
reinstate a lost or destroyed court record is not by 
motion, but on petition jind answer as in ordinary 
cases at law.32 

Necessary and sufficient allegations. A motion, 
application, or petition to restore or supply records 
which have been lost or destroyed must set forth 
the facts essential to the moving party*s right to 
the relief sought.23 It should contain allegations 
showing the interest of the moving party and his 
right to apply for restoration.^^ It must also allege 
the substance of the record which is sought to be 
established in place of the original,3 5 and that the 
original was lost or destroyed.^® Under some stat¬ 
utes, it is necessary to allege that a certified copy 
cannot be obtained.®^ 

Verification. Where the statute requires that the 
complaint or petition shall be sworn to as in other 
actions, the want of a proper verification is a fatal 
defect.®® 

Amendment; abandonment In a proceeding to 
establish a copy of a lost record, the date of the 
record, as alleged in the pleading, may be changed 
by amendment,®® and the motion may be amended to 
furnish substantial copies of the records sought to 
be substituted.^® Further, the applicant in the pro¬ 
ceedings may abandon the whole or any part of his 
application or amend it by striking out a part there- 
of.4i 

Demurrer to plea. A plea by general denial to a 
petition to substitute a lost record is not demurra- 
ble.42 


§ 47. -Notice of Application 

Generally, on proceedings to supply a lost or de¬ 
stroyed record, reasonable notice thereof shouid be giv¬ 
en to persons adversely Interested, although there Is au¬ 
thority that lost court records may be established with¬ 
out notice; a person who appears and contests the pro¬ 
ceedings may not object to want of, or Insufficiency of, 
notice. 

Under some statutory provisions and generally, on 
proceedings to supply or restore a lost or destroyed 
record, reasonable notice thereof should be given to 
the persons adversely interested,^3 and it has been 
held that an order of substitution made without such 
notice is void and of no effect^^ However, there is 
also authority that lost court records may be es¬ 
tablished instanter on motion, and without notice;^® 
that notice is essential only where a lost record is 
sought to be restored after judgment;^® and that in 
the absence of some rule of court requiring notice 
of motions, notice is not necessary as to an applica¬ 
tion made to supply a lost record during the progress 
of a cose and before judgment.^^ It has also been 
held that, where the adverse party has not made a 
general appearance, an order for replacement of lost 
or destroyed records may be made in ex parte pro¬ 
ceedings,4® which may, however, be vacated on 
proper showing if made improvidently or unsup¬ 
ported by truth.^® Further, a person who appears 
and contests the proceedings may not object to the 
want of®® or insufficiency of®i notice; the notice 
may be issued either by the party desiring the 
restoration or by the court in which it is to be 
made,®® and it should state explicitly or contain a 
copy of that which the application seeks to have 
substituted for the record lost or destroyed;®® but 
it need not state the evidence intended to be offered 
in support of the motion or application.®^ In the 
absence of statute it is not necessary that the notice 
should be verified.®® If the notice is explicit in 


31. Oa.—Teasley v. Nelson, 138 S.R 
72, 164 Ga. 242. 

63 C.J. p 638 note 32. 

32. Mo.—^Besshears v. Howe, 46 Mo. 
601. 

33. PetitlotL bold sniacleiit 

Ark.—^McDanial v. Prairie County, 68 
a.W.2d 200, 187 Ark. 38. 

34. lU.—-Russrell v. Lillja, 90 Ill. 327. 

35. Ga.—Ex parte Calhoun, 18 S.B. 
694, 87 Ga. 359. 

63 C.J. p 688 note 37. 

36. Ga.—^Ex parte Calhoun, supra. 
63 C.J. p 688 note 88. 

37. Ind.—Wills V. Wills, 96 N.B. 763, 
176 Ind. 631. 

53 C.J. p 638 note 40. 

38. N.C.-Cowles v. Bfardln, 79 N.C. 
677. 

39. Ga.—^Nlxon v. Lehman, 73 S.B. 
747, 137 Ga. 616. , 


40. Tex.—^Hayden v. Dunaway, 29 S. 
W. 620, 9 Tex.ClvA.pp. 316. 

41. Ala.—^Peddy v. Street, 6 So. 3, 
87 Ala. 299. 

42. Ala.—Whitney v. Jaaper Land 
Co., 24 So. 259, 119 Ala. 497. 

43. Mich.—^Montgomery v. Henry, 10 
Mich. 19. 

53 C.J. p 638 note 47. 

Statutory pxovlsioiui for uotloe held 
not Invalid 

Mich.—^Hill V. Persons Claiming Any 
Interest in or Lien upon Certain 
Real Property, 46 N.W.2d 684, 329 
Mich. 683., 

44. HI.—Blake V. Miller, 8 N.B. 828, 

1 118 m. 600—^Harris v. Lester, 80 

lU. 307. 

45. Ga.—^Teasley v. Nelson, 138 S.B. 
72, 164 Ga. 242. 

i 53 C.J. p 639 note 49. 
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834, 271 HL 216, 

47. IlL—^Rardin v. Rardin, supra. 

53 O.J. p 639 note 52. 

48. Minn.—^Haney v. Haney, 208 N. 
W. 614, 163 Minn. 114. 

49. Minn.—BEaney v. BAney, supra. 
60. Fla.—^Pearce v. Thackeray, 18 

Fla. 674. 

6L Ill.—De Wolf V. BosweU, 66 HL 
App. 65. 

52. Ala.—Pruit V. Fruit, 43 Ala. 73. 
63 C.J. P 639 note 60. 

53. Ala.—Adkinson v. Heel, 26 Ala. 
661—^McLandon v. Jones, 8 Ala. 
298, 42 AulD. 640. 

54. Al€u—Ward V. State, 78 Ala, 466. 
Fla.—^Pearce v. Thackeray, 13 Fla. 

674. 

55. Ala.—Pruit v. Pruit, 43 Ala. 73, 
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describing the record, and is sufficient according 
to the requirements of the common law, it will be 
sustained, although it does not conform to the re¬ 
quirements of a statute.^® 

Notice by merely filing motion to substitute lost 
record, effective under some statutes as to nonresi¬ 
dents of the coxmty, is insufficient as to residents of 
the county where the statute requires actual notice 
as to such persons.®^ 

Service by private person. Where the statute pro¬ 
viding for restoration of lost or destroyed records 
does not direct how service of the notice shall be 
made, servke may properly be made by anyone, 
whether an officer or a private person.®^ 

§ 48. -Affidavit 

In the absence of statute It fs not necessary that no¬ 
tice be accompanied by affidavits of the correctness of 
the record proposed to be substituted, although such af¬ 
fidavit may properly be included. 

In the absence of statute it is not necessary that 
the notice should be accompanied by affidavits of the 
correctness of the record proposed to be substi¬ 
tuted,®^ although it has been held proper that such 
an affidavit should accompany or be embodied in 
the notice.®® 

§ 49 . -Evidence 

a. In general 

b. Admissibility 

c Weight and sufficiency 

a. In General 

A person seeking the substitution of lost or destroyed 
records has the burden of proving the facts necessary 
to entitle him to the relief sought, and In sustaining this 
burden he will be aided by proper presumptions and the 
doctrine of Judicial notice. 

A person seeking the substitution of lost or de¬ 
stroyed records has the burden of proving the facts 
necessary to entitle him to the relief sought,®^ 
Thus, he has the burden of proving the record and 
its contents.®^ In such a proceeding it is incum¬ 


bent on petitioner to prove an allegation that his 
exhibits are true and correct copies of the record^ 
although the petition is verified and is not denied by 
answer.®® 

Presumptions. A person seeking to restore or 
supply a record which has been lost or destroyed 
may be aided by the presumption that a document 
which is entitled to be filed or recorded is presumed 
to have been filed or recorded when delivered to the 
proper officer or official for such purpose.®^ Where 
the grantee of a deed was the clerk of the court 
and the records of his office had been destroyed by 
fire and the original deed cannot be found among 
his papers or those of his immediate vendee, it must 
be presumed that he kept it in the clerk^s office and 
that is was burned with the other records of that 
office.®® Where court records have been burned, it 
will be presumed, in order to sustain a conveyance 
by a surviving wife, that she made application for 
the appointment of appraisers of community prop¬ 
erty and that their aippraisement was duly approved 
by the court®® The fact that it is not shown on 
whom or how the service of summons in the orig¬ 
inal action was made is not inconsistent with the 
conclusion that defendant therein was properly 
served with summons, and, in support of the action 
of the court, it must be presumed that such service 
was shown to it, although no record thereof was 
preservedL®^ 

Judicial notice. With respect to supplying lost or 
destroyed records, a judge will take judicial notice 
of the condition of the records of a case which is 
pending in his court,®® and of official acts with 
relation thereto which he personally performs.®® 

b. Admissibility 

Any legitimate evidence, either oral or written, may 
be received to establish a lost or destroyed record. 

Any legitimate evidence, either oral or written, 
may be received to establish a lost or destroyed 
record.*^® Thus, under some statutes, and generally, 
parol evidence is admissible to prove a lost record 


56. Ala.—^Doswell v. Stewart, 11 Ala. 
629. 

53 C.J. p 639 uote 6T. 

57. Ala.—Worrell v. State, 72 So. 
601, 16 Ala.App. 126. 

68. Mias.—Jones v. Lewis, 87 Miss. 
434. 

69. Ala.—Prult V. Pruit. 48 Ala. 78. 

60. Ala.—Adklnson v. Keel, 26 Ala. 
651. 

Sufficiency of affidavit to prove loss 
see Infra S 49. 

«1- Ky.—Puckett v, Morrte, 306 S. 
W.167, ISlKy.m 


62. Ky.—^Puckett v. Morris, supra. 

63. Ill.—lilewellin v. Dlngee, 46 N. 
K. 961, 166 Ill. 26. 

64. Cal.—Schomer v. R. L. Craig Co., 
31 P.2d 396, 137 CaLApp. 620. 

65. La.—Grotevant v. Dorresteln, 94 
So. 372, 162 La. 734. 

66- Tex.—Sealey v. Mutual Land 
Co., Clv.App., 164 S.W. 1073. 

67. Tex.—Seaboard Nat Bank v. 
Ackermaxi, 116 P. 91, 16 CaLApp. 
65. 

68. Cal.—Schomer v, R. L. Craig Co., 
31 P.2d 396, 137 Cl^>App. 620, 


69. CAl.—Schomer v. R I* Craig CO., ' 
supra. 

7a Minn.-Haney v. Haney, 203 N. 

W. 614, 163 Minn. 114. 

63 C.J. p 640 note 79. 

Hearing original witnesses 
Philippine.—Madalang v. Romblon 
Ct of First Instance, 49 Philippine 
487. 

63 aj. p 640 note 37. 

71. Ky.—Corpus juris dted In 
Commonwealth ex rel. I^ove v. 
Reynolds, 146 S.W.2d 41, 44, 264 
Ky. 809. 

53 Cf J. p 640 note 81. > 
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and secondary evidence is admissible to establish 
the previous existence and content of such recofd .^2 
However, it has also been held that where proof of 
an allegedly lost record of a proceeding is sought to 
be established by parol, the fact that there had been 
such a proceeding must first be established ;73 and 
there is also authority that where secondary evidence 
is sought to be used to establish a lost record, the 
previous existence of the original record must be 
proved by competent evidence,^^ and after such fact 
is established the court may admit other secondary 
evidence as to its contents.^® 

Circumstantial evidence. Where the lapse of time 
is great, circumstantial evidence is admissible to es¬ 
tablish the lost record,73 and any circumstance 
legitimately offering an inference as to its existence 
and contents may be admitted.^^ 

Alleged copies of the record are not competent 
as evidence of its contents in the absence of any 
proof or admission that they are true and correct 7 3 

c. Wei^t and Sufficiency 

In a proceeding to establish a lost or destroyed rec¬ 
ord, the court should proceed with great care and cau¬ 
tion, and a substitution should be made only on clear and 
satisfactory proof of the former existence, loss, and con¬ 
tents of the record sought to be restored. 

In a proceeding to establish a lost or destroyed 
record, the court should proceed with great care and 
caution.79 A substitution should be mteude only upon 
clear and satisfactory proof of the former existence, 
loss, and contents of the record sought to be re¬ 
stored, and the correctness of the proposed sub¬ 
stitute and if the evidence leaves these matters 
doubtful or uncertain, the motion or application 


should be denied,®^ although the record of an ancient 
transaction need not be proved with such fullness of 
detail as a recent one.32 Both at common law and 
under the statutes, proof of all essential facts should 
be by means of the best evidence that the case will 
admit of;33 but in the absence of other evidence 
the record may be established by parol.84 Where 
secondary evidence is admitted^^ proof of the sub¬ 
stance of the instrument is all that is required.36 
There is authority that the los«s of the record should 
be proved by the testimony of the custodian there- 
of,37 but it has also been held that the proof may be 
made by any one who is able to state the required 
facts,33 and the judicial knowledge of a judge with 
respect to the records in a case pending before him 
may afford sufficient evidence of the actual loss of 
the intrument to authorize him to direct the filing 
of a copy thereof.33 

Affidavit. It has been held that evidence of the 
loss of a record may properly be furnished by 
affidavit^® 

In absence of notice great care should be taken^i 
and very conclusive evidence requirecL®^ 

An answer filed in such a proceeding has no effect 
as evidence, notwithstanding it is verified and the 
person filing it is competent as a witnesa^S 

Agreement for substitute. Although the parties to 
the proceeding agree on a form of substitute for 
the original record, such agreement will not be sanc¬ 
tioned by the court in the absence of any evidence as 
to the actual contents of the original record.*^ 

§ 50. -Trial; Judgment or Order 

A hearing before the court has been held essential 


72. Cal.—iSeaboard Nat Bank v. 
Ackerman, 116 P. 91, 16 CaLApp. 56. 

53 C.jr. p 640 note 82. 

73. Iowa.—^Hays v. Claypool, 146 N. 
W. 874, 164 Iowa 297. 

53 C.J. P 640 note 83. 

74. U.S.—^Den v. Baskervllle, Tenn., 
11 How. 329, 13 Ii.Bd. 717. 

53 aj. p 640 note 84. 

7B. Md.—^Boothe v. Dorsey, 11 CUll 
& J. 247. 

53 ajr. p 640 note 85. 

76. Ga.—Nixon v. liehman, 73 S.H. 
747, 137 Ga. 616. 

77. Ga.—Nixon v. Lehman, supra. 

53 C.jr. P 640 note 89. 

78. Ill.—^Llewellln v. Dlngee, 45 N.B. 
961, 165 HL 26. 

79. Ark.—Chlcasro Title, etc., Co. v. 
Haffler Special School Diat, 12 S« 
W.2d 881, 178 Ark. 443, 

63 C.J. p 640 note 91i 


80. Ala.—^Moore v. Braswell, 92 So. 
451, 207 Ala. 333. 

53 C.J. p 640 note 92. 

81. Cal.—^Richmond v. Denny, 191 P. 
664, 47 CaLApp. 746. 

63 C.J. p 641 note 98. 

82. Al€L—'Whitney v. Jasper Land 
Co., 24 So. 269, 119 Ala. 497. 

83. Tenn.—Galbraith v. McFarland, 
3 Coldw. 267, 91 Am.D. 281. 

63 C.J. p 641 note 96. 

84. Pa.—^Appeal of Blchard, 15 A. 
903, 122 Pa. 547. 

53 C.J. p 641 note 96. 

85. Ckl.—Kenniff v. Caulfield. 78 P. 
803, 140 Cal. 34-^PoBten v. Ras- 
sette, 5 CaL 467. 

88. CaL—Seaboard Nat Bank v. 
Ackerman, 116 P. 91, 16 CalApp. 
65. 

1 27, Tex.—Bank v. Quanah Hotel, 
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S.W. 730, 89 Tex. 332. 

58 C.J. P 641 note 99. 

88. Tenn.—Terry v. Wood, 7 Baxt. 
292. 

Tex.—Johnson v. Skipworth, 69 Tex. 
473. 

89. CaL—Schomer v. R. L. Craig Co., 
31 P.2d 396, 137 CaLApp. 620. 

90. Cal.—Schomer v. R. L. Craig Co., 
supra—^Davis v. Schneider, 266 P. 
959, 91 CalApp. 187. 

Mass.—Gturtevant v. Robinson, 86 
Mass. 175, 18 Pick. 176. 

9L Ga.—^Eagle, etc., Mfg. Co. v. 
Bradford. 67 Ga. 249. 

92. Ga.—^Elagle, etc., Mfg. Co. v. 
Bradford, supra. 

93. Ala.—Tanner v. Mills, 60 Ala. 
356. 

94. Pa.— Griswold V% Qrlawold, 18 
Leg.Int 299, 
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in a proceeding to supply a lost or destroyed record and 
In such proceeding the court will not consider collateral 
issues, and an order of the court to supply the record 
is essential. 

A hearing before ihe court has been held essential 
in a proceeding to supply a lost or destroyed rec- 
ord.®5 In such a proceeding the court will not 
consider collateral issues.^® The inquiry should be 
limited to the question of the substance of the orig¬ 
inal record sought to be restored.®"^ The only ques¬ 
tions in issue are the facts as to the previous exist¬ 
ence and loss or destruction of the original, and the 
substantial correctness of the proposed substitute;®® 
the legal sufficiency of such substitute for any par¬ 
ticular purpose does not arise,®® nor does the ques¬ 
tion of the merits of the original record,^ or its 
regularity, or validity.® Persons adversely interested 
are entitled to contest the application,® but while one 
opposing the substitution may show that the record 
lost or destroyed did not contain particular recitals, 
he cannot contest the truth of any recitals which 
it did contain.^ 

Order, An order of the court to supply or re¬ 
store a lost or destroyed record is essential.® There 
is authority that where application is made to re¬ 
store a record of proceedings in a pending case, all 
of which has been destroyed, the court should 
restore the entire record and not merely the part 
desired by one or the other of the parties to the 
case.® Where a statute requires a day's notice of 
a motion to substitute a lost paper in the record, 
except where the opposing party and his counsel 
reside outside the county, when filing the paper 
suffices, an order of substitution based on such 
constructive notice must contain a finding of non¬ 
residence.*^ 


§ 51. - Review 

An appeal may be taken from an order granting or 
denying an application to reetore or supply a lost or de¬ 
stroyed record; the Judgment will not be reversed be¬ 
cause of an error not pre]udicial to the party complain¬ 
ing. 

An appeal may be taken from an order grantings: 
or denying an application to restore or supply a lost 
or destroyed record,® although no provision for an 
appeal is embraced in the statute providing for 
restoration,® or from an order striking such an ap¬ 
plication from the files.^® On appeal from an order 
of substitution, the question as to whether the paper 
substituted was properly a part of the record will 
not be reviewed, in the absence of a bill of exceptions 
setting out the evidence.^! The judgment will not 
be reversed because of an error in the proceedings 
not prejudicial to the party coii^laining,!® or on the 
ground of insufficient evidence where the evidence 
is clear and satisfactory as to the former existence, 
loss, and contents of the lost or destroyed record ;i® 
but where it clearly appears that the evidence ad¬ 
duced was sufficient to authorize the restoration, a 
judgment denying the application will be reversed.^^ 
It is not reversible error to permit the restoration of 
a lost paper constituting part of the record in a case 
on an affidavit made by a party instead of by the 
clerk,!® and it has been held that an order of sub¬ 
stitution made without notice is not reversible.!® 

§ 52. Operation and Effect 

A record duly substituted In the place of one lost or 
destroyed has the same efficacy, force, and effect as the 
original record would have, no more and no less. 

A record duly substituted on proper proceedings 
by order of a court of competent jurisdiction in the 
place of one lost or destroyed has the same efficacy, 


95. Ala.—State v. Powell, 63 So, 642, 
184 Ala. 4$. 

96. Cal.—^In re Jones, 119 P. 670, 17 
Cal-App. 327. 
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97. Fla.—^Florida Cent, etc., R. Co. 
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98. Cal.—^In re Jones, 119 P. 670, 17 
CalA.pp. 827. 

53 C.J. p 641 note 10. 
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58 O.J. p 641 note 11. 
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ty, 58 S.W.2d 200, 187 Ark. 88. 

Ill.—Vail V. Iglehart, 69 Ill. 832. 
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ConstitutloiLal provision prohibit¬ 
ing any allowance exceeding revenue 
for current fiscal year was held not 
to bar suit to restore lost record of 
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McDanial v. Prairie County, supra. 
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Ala. 299. 
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7. Ala.—Worrell v. State, 72 So. 
601, 15 Ala.App. 126. 

8. Ala.—Worrell v. State, 72 So. 601, 
15 Ala.App. 126. 

58 CJ. p 642 note 26. 
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9. Cal.—^In re Sielcken, 197 P. 668, 
51 Cal.App. 538. 

10 . m.—^Blakemore v. Wilson, 61 
I11.APP. 454. 

11. Ala.—Worrell v. State, 72 So. 
601, 15 Ala.App. 126. 

12 . Ala.—^Doswell v. Stewart 11 
Ala. 629. 

13. Ala.—^Baxley v. Jackson, 113 So. 
500, 216 Ala. 411. 

14. Ala.—Shiver v. Shiver, 45 Ala. 
349. 

Iowa.—Steiner v. Steiner, 49 Iowa 
70. 

15. Tenn.—Johnson v. Hall, 9 Baxt 
351. 

16 . Ala—State v. BlUs, 100 So. 366,. 
211 Ala 489. 

53 C.J. p 689 note 53* 
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force, and effect as the original record •would 
have,^*^ no more and no lessA^ The judgment or 
decree of substitution merely supplies record evi¬ 
dence of a record previously in existence,and de¬ 
termines that such record did exist, was lost or de¬ 


stroyed, and is rcplaced^O by a stabstitutc which sub¬ 
stantially conforms to the original record,^! and 
does not establish the legal sufficiency of such sub¬ 
stitute for any particular purpose, this being the 
same as that of the original record .22 


Vn. ESTABLISHMENT OP TITLE EVIDEN^OED BY LOST OE DESTROYED RECORDS 


§ 53. In General 

Statutes providing a procedure for establishing title 
to property evidenced by a pubiic record which has been 
lost or destroyed, sometimes known as Burnt Records 
Acts, are constitutional, and, being remediai, should be 
liberally construed; nevertheless substantial compliance 
with their provisions is necessary. 

In some jurisdictions there are statutes providing 
a procedure for establishing title to property evi¬ 
denced by a public record which has been lost or 
destroyed. These statutes are sometimes known as 
Burnt Records Acts.23 

Constitutionality of statute. Since a state pos¬ 
sesses the power to remedy the confusion and un¬ 
certainty as to registered titles to land arising from 
the loss or destruction of public records by flood, 
fire, or earthquake,^^ such statutes have been upheld 
as valid against objections to their constitutionali- 

ty.26 

Purposes of statute. Such a statute is drafted for 
the two-fold purpose of restoring records of title 
destroyed by public disaster^® and to quiet the 
title of the plaintiff or petitioner after such restor¬ 
ation ;27 or, as stated otherwise, the purpose of 
such a statute is to enable titles existing at the time 
the action is commenced to be quieted against the 
claims of all persons and under some statutes two 
kinds of petitions for establishment may be filed, one 


to establish title to the premises, and the other to 
establish liens whether by statute, judgment, mort¬ 
gage, deed of trust, or otherwise.^® Some statutes 
in effect provide for primary or principal proceed¬ 
ings in which jurisdiction of the trial court over 
the general subject matter is determined, and for 
supplemental or ancillary proceedings by interven¬ 
ing petitioners who seek adjudication of their in¬ 
dividual rights to have title to specific parcels of 
real estate quieted and the record thereof recreated 
in the proper public records.^® 

Construction of statute. A statute providing for 
establishing titles, evidence of which has been lost 
or destroyed, is remedial®^ and should be Hberally 

construed.® 2 

Necessity for compliance with statute. The re¬ 
medial nature of such a statute does not dispense 
with the necessity of substantial compliance with its 
provisions.®® 

§ 54. Nature of Proceedings 

A statutory proceeding to establich title under the 
Burnt Records Act Is an action In rem in the nature of a 
suit in equity, governed, as far as applicable, by chan¬ 
cery rules and practice. 

A proceeding to establish title under the Burnt 
Records Act has been held to be an action in rem,®^ 


17. Ark.—'McDanlal v. Prairie Coun¬ 
ty, 68 S.W.2d 200, 187 Ark. 38. 

N.C.—^Mclver Park, Inc, v. Brlnn, 27 
S.R2d 648, 223 N.C. 502. 

53 C.J. p 642 note 34. 

ControUinir over oonfliotiiLg' reoitals 
in deeds 

Amdavlts with respect to date of 
recorded lease destroyed in Are, 
which were executed pursuant to 
statute that such affidavits when ex¬ 
ecuted and recorded should stand in 
place of lost deed, were held to con¬ 
trol over conflicting recitals con¬ 
tained in deeds conveying part of 
land involved.—^Lord v. City of Kos¬ 
ciusko, 154 So. 346, 170 Miss. 169. 

18. Ala.—^Whitney v. Jasper Land 
Co.. 24 So. 269. 119 Ala. 497—Ped- 
dy V. Street, 6 So. 3, 87 Ala. 299. 

19. Ala.—^Peddy v. Street, supra. 

20. Ala.—Tanner v. Mills, 60 Ala. 
356. 


21. Ala.—Whitney v. Jasper Land 
Co., 24 So. 259, 119 Ala. 497. 

22. Cal.—^In re Jones, 119 P. 670, 17 
Cal.App. 327. 

53 C.J. p 642 note 39. 

23. Ill.—^Thompson v. Maloney, 65 
K.E. 236. 199 Ill. 276, 98 Am.S.R. 
183. 

53 C.J. p 648 note 42. 

24. U.S.—^American Land Co. v. 
Zeiss, Cal., 31 SCt 200, 219 U.S. 
47, 60, 55 L.Ed. 82. 

53 C.J. p 643 note 43. 

25. Mich.—^Hill V. Persons Claim¬ 
ing Any Interest in or Lien upon 
Certain Real Property, 46 N’.W.2d 
584, 329 Mich. 688. 

53 C.J. p 643 note 44. 

26. Cal.—^Berton v. All Persons, 170 
P. 161, 176 Cal. 610. 

27. Cal.—^Berton v. All Persons, su¬ 
pra. 
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28. Cal.—^Davidson v. All Persons, 
124 P. 670, 18 Cal.App. 723. 

29. m.—^B^ench v. Goodman, 47 N. 
B. 787, 167 Ill. 846—Mulvey v. Gib¬ 
bons, 87 ni. 367. 

30. Mich.—^Hill V. Persons Claiming 
Any Interest in or Lien upon Cer¬ 
tain Real Property, 46 N.W.2d 584, 
329 Mich. 688. 

31. Cal.—^Lofstad v. Murasky, 91 P. 
1008, 162 Cal. 64—Hynes v. All 
Persons, 126 P. 253, 19 Cal.App. 
186. 

53 C.J. p 643 note 51. 

32. Cal.—^Lofstad v. Murasky, 91 P. 
1008, 152 Cal. 64—^Hynes v. All 
Persons, 125 |P. 253, 19 Cal.App. 
186. 

33. Cal.—^Lofstad v. Murasky, 91 P. 
1008, 152 Cal. 64—Stanley v. West- 
over, 269 P. 468, 93 CalA.pp. 97. 

34. Cal.—Title & Document Resto¬ 
ration Co. y. Kerrigan, 88 P. 356, 
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and is in the nature of a suit in equity 56 As far 
as applicable, the rules and practice governing 
courts in chancery apply.®® 

Cumulative remedy, A proceeding to settle a 
title under such a statute is but an additional mode 
of doing what could have been done in some other 
mode before the passage of the act®^ 

§ 55. Right to Institute Proceeding 

One who has not a perfect title of record because of 
the destruction of the records has a right to file a petU 
tion to have his title established; and good title by ad- 
verse possession, or title depending on the statute of 
limitations, may be sufficient on which to found a pe¬ 
tition. 

One who has not a perfect title of record, because 
of the destruction of the records, has a right to file 
a petition to have his title established.® ^ His right 
to file a petition is not affected by the fact that 
there are adverse claimants,®® or persons claiming 
a contingent interest in the property,^® or that other 
questions as to the title are involved.^! Whether 
the petition is authorized will depend on the case 
made by the petition and the proofs thereunder.*^® 
Where it is alleged and proved that petitioner de¬ 
rived his title from the government through mesne 
conveyances, records of which have been destroyed 
by fire, the fact that both petitioner and defendant 
derived title from a common source since the fire 
docs not oust the court of jurisdiction.^® 

Claimant by adverse possession or under statute of 
limitations. Good title by adverse possession may 
be sufiScient on which to found a petition^* or a 
cross petition.^® So, also the right to maintain such 
action is not affected by the fact that petitioner’s 
title depends on the statute of limitations,^® since 


the act does not expressly require the petition to 
show a connected chain of title from the United 
States.^^ 

Derivation of title after destruction. One who ac¬ 
quires title after destruction of the records by fire 
may avail himself of the remedy,^® as where he de¬ 
rived his title, after the destruction of the record, by 
purchase at a trustee’s sale,^® even though the 
validity of trustee’s deed may be involved.®® 

Mere naked legal title rejnaining in a vendor 
after the pa 3 unent to him of the purchase price on 
a sale of land cannot be registered.®^ 

§ 56. -As Dependent on Possession of 

Properly 

Under some statutes the plaintiff must be In actual 
peaceable possession of the property, but under other 
statutes the rule Is otherwise. 

Under some statutes plaintiff must be in actual 
peaceable possession of the property.®® Mere con¬ 
structive possession is not sufficient to entitle a 
person to maintain the action, although the property 
is vacant;®® but plaintiffs possession need not be 
sufficient to constitute adverse possession in order to 
entitle him to maintain the action,®^ nor must ac¬ 
tual physical occupancy by the owner or a tenant 
exist in all cases.®® A person who has given a deed 
of trust on his land still retains possession;®® and 
the holder of a reversionary interest in fee may bring 
the action, although the technical relationship of 
landlord and tenant does not exist between him and 
those in possession of the landL®*^ Under other 
statutes a person may maintain an action to establish 
his title although another person is in possession of 
the land.®® 


160 Cal. 289, 119 Am.S.B. 199, 8 
Ii.R.A.,N.S., 682. 

S3 C.J. p 643 note 56. 

35. Ill.—^Pullman Car & Mfg. Cor¬ 
poration V. Stroh. 182 N.B. 399, 
349 Ill. 492. 

53 C.J. p 648 note 67. 

38. HI.—Pullman Car & Mfg. Cor¬ 
poration V. Stroh, supra. 

53 C.J. p 643 note 69. 

37. ni.-—Gage v. Du Puy, 19 KB. 
878, 879, 127 HI. 216. 

38. cal.— Dowling V. Spring Valley 
Water Co., 162 p. 894, 174 Cal. 218. 

53 C.J. p 644 note 68. 

39. Ill.—Harding v. Puller, 30 K.B. 
1053, 141 IlL 308—Gage v. Caraher, 

I 17 N.B. 777, 126 HI. 447. 

40. HI.—^McCamphell v. Mason, 38 
N.H!. 672, 161 HI. 600. 

41. HL—Gage v. Thompson, 43 K.B. 
1062, 161 HI. 493. 

63 C.J, p 644 note 71# i 


42. HI.—Harding v. Fuller, 30 N.B. 

1053, 141 HI. 308. 

53 CJ. p €44 note 72. 

1 43. Ill.—Harding v. Fuller, supra. 

44. Ill.—^Pullman Car & Mfg. Cor¬ 
poration V. Stroh, 182 N.B. 399, 
349 Ill. 492—^Keppel v. Dreier, 68 
N.B. 386, 187 HI. 298. 

45. HI.—Heppel V. Dreier, supra. 

46. HI.—Miller v. Stalker, 42 N.B. 
79, 158 Ill. 514. 

47- HI.—Miller v. Stalker, supra. 

48. Ill.—Quinn v. Perkins, 43 N.B. 
759, 159 Ill. 672. 

63 C.J. p 644 note 78. 

49. HI.—Quinn v. Perkins, supra. 

50. HI.—Quinn v. Perkins, supra. 

51. HI,—Fagan v. Bach, 97 N.B. 
1087, 253 HL 688, Ann,Cas.l913A 
505. 

52. Cal.—San Francisco Unified 
School Piet, Y, City and County 
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of San Francisco, 128 P.2d 696, 54 
Oal.App.2d 105. 

68 aj. p 644 note 84. 

Possession as essential to give court 
jurisdiction over subject matter 
see infra § 58. 

53. Cal.—Liofstad v, Murasky, 91 P. 
1008, 152 Cal. 64. 

54. Cal.—Larsen v. AH Persons, 132 
P. 761, 165 Cal. 407. 

53 C.!*. p 644 note 86. 

55. Cal.—Vanderbilt v. All Persons, 
126 P. 168, 163 Cal. 607. 

53 C.J. p 644 note 87. 

56. Cal.—Charles A. Warren Co. v. 
San Francisco Sav. Union, 96 P. 
807, 163 Cel. 771. 

57. Cal.—^Potrero Nuevo Land Co. 
V. All Persons, etc., 112 P, 308, 168 
Cal. 731. 

53 ajr. p 644 note 89. 

58. HL—Harding v. Fuller, 80 N,B, 
1068, 141 ni. 808. 

58 C.J. p 645 note 33^ 
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§ 57. Objections and Defenses 

it Is a defense to a suit to establish title under the 
Burnt Records Acts that restoration of the records would 
not show good title In the petitioner or that the peti¬ 
tioner, as grantee In an unrecorded deed has surren¬ 
dered his interest in the land, and the deed, to the 
grantor. 

A burnt record will not be restored and title es¬ 
tablished when such restoration would not show 
good title in petitioner but wotild only doud the 
title of defendant,but it matters not what may 
have been the motive of petitioner in filing his peti¬ 
tion.®® Where the grantee in an unrecorded deed 
has surrendered to the grantor his interest in the 
land and has returned the deed to him, the grantor 
is thereby invested with such an equitable interest as 
will preclude recovery by the grantee in a suit to 
establish title.®i 

Defendants title by adverse possession may. pre¬ 
clude a recovery by petitionerbut adverse pos¬ 
session less than for the statutory period cannot have 
this effect.®® 

Limitation of Bankruptcy Act may be applied to 
a petition by the grantee of an assignee in bank¬ 
ruptcy to establish title under the Burnt Records 
Act, where defendant daims under tax deeds given 
while the assignee held the property, and the petition 
prays that such deeds be set aside as clouds on the 
title.®^ The allowance of the plea of limitation 
simply defeats the prayer of the bill;®® it confers 
no affirmative rights on defendant, but leaves the 
parties as they were before the bill was filed.®® 

Laches of petitioner may preclude recovery.®^ 

§ 58. Jurisdiction 

Jurisdiction of proceedings to establish title to prop¬ 
erty under the Burnt Records Acts Is In courts of equity, 
and loss or destruction of the record and, under some 
statutes, possession of the petitioner, are Jurisdictional 
reqtri sites. 


Since a proceeding to establish title to property 
evidenced by a public record which has been lost 
or destroyed is, as stated supra § 54, in the nature 
of a suit in equity, courts of equity have jurisdic¬ 
tion thereof.®^ Loss or destruction of the record 
is the fact which confers jurisdiction,®® and where 
this is shown, the jurisdiction of the court is not 
affected by the fact that other questions as to the 
title are involved.*^® In order to authorize an action 
under a statute which provides that an action 
to establish title to property evidenced by records 
lost or destroyed by flood, fire, or earthquake, may 
be brought by any person who claims an estate of 
inheritance, or for life therein, and who is by him¬ 
self or his tenant, or other person holding under 
him, in the actual possession of any real property, 
possession is essential to give the court jurisdiction 
over the subject matter,^! and public records must 
have been lost or destroyed in whole or in part 
by flood, fire, or earthquake;*^® and an owner of 
land is not deprived of his right to maintain the 
action by the fact that some parts of the destroyed 
record may have been spared.^® Destruction of a 
link in the chain of title is sufficient to confer ju¬ 
risdiction.*^^ 

Defendant’s admission of all the allegations as to 
title in the petition does not deprive the court of 
jurisdiction to reestablish the title.*^® 

§ 59. Parties 

Under some statutes all persons In possession of, or 
claiming any Interest In, the property should be made 
parties but the holder of the legal title In trust may file 
a petition with the consent of the equitable owner with¬ 
out making the latter a party. 

Under some statutes, in proceedings to establish 
title evidenced by a lost record all persons in pos¬ 
session of, or claiming any interest in, the property 
should be made parties,^® but the petition may be 


59. m.—^Beattie v. Whipple, 40 N.EI, 
340, 154 HI. 273. 

53 CJr. p 645 note 92. 

sa HI.—Harding v. Fuller, 80 N.m 
1053, 141 111. 803. 

61. HI.—^Happ V. Happ, 41 N.B. 89, 
156 111. 183. 

62. HI.—Happ y. Happ, supra. 

68 C.J. P 646 note 95. 

63. HI.—Quinn v. Perkins, 43 N.B. 
759, 159 HI. 672. 

64. HI.—Gage v. Hu Puy, 19 N.B. 
878, 127 Ill. 216. 

65. Ill.—Gage v. Du Puy, supra. 

66. HI.—Gage v. Du Puy, supra. 

67f Tf Hfl-PP, f 1 N.B. 89. 


156 HI. 183—Mulvey v. Gibbons, 87 
HI. 367. 

68. Ill.—OPullman Car & Mfg. Corpo¬ 
ration V. Stroh, 182 N.B. 399, 349 
Ill. 492. 

53 C.J. p 643 note 58. 

Jurisdiction of equity court to re¬ 
store lost record see supra S 44. 

69. Ill.—^Pullman Car & Mfg. Cor¬ 
poration y. Stroh, supra. 

63 C.J. p 648 note 60. 

70. HI.—Glos V. KeUy, 72 N.R 878, 
212 Ill. 814. 

63 C.J. p 643 note 61. 

71. Cal.—San Francisco Unified 

School Dist. V. City and County of 
San Francisco, 128 P.2d 696, 54 Cal. 
App.2d 106. 

58 C.J. p 644 note 84t 

159 


Right to institute proceeding as de¬ 
pendent on possession of property 
generally see supra $ 56. 

72. Cal.—Stanley v. Westover, 269 
P. 468, 93 Cal.App. 97. 

73- Cal.—Dowling v. Spring Valley 
Water Co., 162 P. 894, 174 Cal. 218. 

74. m. —Gage v. Thompson, 43 N.1L 

1062, 161 Ill. 408. ' 

53 C.J. p 644 note 65. 

75. HI.—Harding v. Fuller,. 80 N.BJ. 
1068, 141 HI. 808. 

76. HI.—^Thompson v. Maloney, 65 

236, 199 HI. 276, 98 

188. 

58 C.J. p 645 note 6. 
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filed by one ■who holds the legal title in trust for 
another without making the equitable owner a party 
•where such equitable owner consents to the filing of 
the petition.^7 

§ 60. Process 

Service of process In the statutory manner Is man¬ 
datory, Jurisdictional, and sufficient. 

Where the statute provides that all persons claim¬ 
ing an interest in the property may, in certain cases, 
be brought in by publication, service of summons 
on such persons in the statutory manner is os effec¬ 
tive as personal service.^® ^ provision in sudh a 
statute for the filing of an order of the court des¬ 
ignating the newspaper in which the publication shall 
be made is mandatory and jurisdictional,and, 
where the judgment roll shows that the order was 
filed subsequent to actual publication of the sum¬ 
mons, the judgment is void notwithstanding a 
recital that the publication was regular.^® An in¬ 
accuracy as to the number of the act in the published 
and posted order for appearance does not deprive 
the court of jurisdiction where the inaccuracy Was 
not misleading or prejudicial.^! Where the statute 
provides that where a judgment has been entered 
as to any real property under the Burnt Record 
Act, no other action under the act relating to the 
same property or any part thereof shall be tried 
until proof is made that all persons who appeared 
in the first action or their successors in interest have 
been served personally, such personal service on 
such persons must be shown before the trial court 
can proceed with a second action under the act 
involving the same property.82 

§ 61* Pleading 

a. Complaint or petition 

b. Plea or answer 

c. Cross petition 

d. Demurrer 


a. Complaint or Petition 

(1) In general 

(2) Accompanying affidavit 

(1) In General 

Statutory requirements as to the contents of the 
petition or complaint must be at least substantially com- 
piled with, but a defective verification may be waived. 

Where the statutes expressly prescribe wh-at the 
petition or complaint shall allege, the statutory 
requirements, must be at least substantially complied 
with. 23 Thus, it has been held that the petition or 
complaint should contain a particular description of 
the property,®^ and should set forth fully plain- 
tiff^s chain of title,25 and, if he desires to restore 
the destroyed evidences of his title, he should 
specify what the evidences so destroyed are.26 

Loss or destruction of record. Since, as discussed 
supra 1§ 58, the fact of the loss or destruction of 
the record is jurisdictional, this fact must be al- 
leged,27 but petitioner need not allege the destruc¬ 
tion of the deeds or other evidences of his chain 
of title. 

Possession of petitioner. Under some statutes the 
petition need not allege that the premises are in 
the possession of petitioners^ or that they are va¬ 
cant or unoccupied.®® 

Adverse claims. With respect to adverse claim¬ 
ants all that is necessary is that they shall be named 
and made parties,®! and the petition need not allege 
that their titles are illegal or invalid.®® 

Verification. Defective verification of the petition 
may be waived by defendant.®® 

(2) Accompanying Affidavit 

Although such affidavit Is not Jurisdictional, there 
must be a full and fair compliance with a statutory re¬ 
quirement that the plaintiff file with his complaint an 


77. HI,—^Harding v. Fuller, 80 N.B, 
1053, 141 111. 808. 

78. Cal.—^Bradford v. Trapp, 198 P. 
584, 49 Cal.App. 493. 

70. Cal.—Phelan v. All Persons, 259 
P. 726. 202 Cal. 176. 

80. Cal.—^Phelan v. All Persons, su¬ 
pra. 

81. Mich.—^Hlll V. Persons Claiming 
Any Interest In or Lien upon Cer¬ 
tain Real Property, 46 N.W.2d 684, 
329 Mich. 683. 

82. Cal,—Westover v. All Persons, 
etc., 269 P. 476, 93 Cal.App. 118. 

83. HI.—Cage v. McLaughlin, 101 
111. 155. 

68 C.J. p 646 note 38. 

84. CaL—Stanley v. Westover, 269 


P. 468, 93 Cal.App. 97—^ECynes v. 
All Persons, 126 P. 263, 19 Cal.App. 
186. 

68 C.J. p 645 note 19. 

85. Ill.—Glos V. Cary, 62 N.B. 566, 
194 Ill. 214. 

63 C.J. p 646 note 42. 

86. Ill.—Harding v. Puller, 30 W-B. 
1063, 141 XU. 308. 

87. HI.—^Pullman Car & Mfg. Cor¬ 
poration V. Stroh, 182 N.B. 399, 
349 Ill. 492. 

63 C.J. p 646 note 40. 

88. Ill.—Pullman Car & Mfg. Cor¬ 
poration v, Stroh, supra;—Gage v. 
Gentzel, 38 2Sr.B. 636, 144 Ill. 460. 

89. Ill.—^Harding v. Puller, 80 IT.E. 
1068, 141 Ill. 808. 

63 C.J. p 646 note 44. 


Possession as essential to give court 
jurisdiction over subject matter 
see supra 6 68. 

Right to institute proceeding as de¬ 
pendent on possession of property 
see supra S 56. 

90. Ill.—Harding v. Puller, 80 N.B. 
1053, 141 Ill. 808—Heacock v. Lu- 
buke, 107 Ill. 396. 

91. Ill.—Gage V. Gentzel, 83 ]Sr.B. 
536, 144 Ill. 450. 

63 C.J'. p 647 note 46. 

Parties see supra § 69. 

92. HI.—Gage v. Caraher, 17 N.E 
777, 126 Ill. 447. 

63 C.J. p 647 note 47. 

93. HI.—^Bennett v. Roys, 72 N-E. 
880, 212 111. 232. 
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affidavit which fully and explicitly sets forth specified in¬ 
formation. 

A statutory requirement that plaintifF must file 
with his complaint an affidavit which fully and ex¬ 
plicitly sets forth specified information concerning 
the character of his title, claim, and possession and 
his knowledge as to adverse claims or interests, 
and if he is unable to state such matters, a statement 
setting forth and showing fully and explicitly the 
reasons for such inability, is manifestly designed 
for the benefit of defendants in enabling them, by I 
verifying plaintiff’s claim, to prevent fraud and safe¬ 
guard their own rights,®^ and a full and fair com¬ 
pliance with such provisions is essential.^® The 
affidavit is not jurisdictional,^® and, as shown infra 
§ 69, the judgment in favor of plaintiff is conclu¬ 
sive of the sufficiency of the affidavit, when col¬ 
laterally attacked. 

Description of property. A particular descrip¬ 
tion of the property is not required in the affidavit,®^ 
although it may properly, and perhaps should, em¬ 
brace a description of it for identification;®® and 
this may be accomplished by reference to the com¬ 
plaint.®® 

Nature of title. While the affidavit should set 
forth information concerning the character of plain¬ 
tiff’s title,1 every probative fact relating to the 
derivation of plaintiff’s title need not be alleged,® 
and the affidavit sufficiently shows the derivation of 
plaintiff’s title where it alleges facts sufficient to 
enable defendants to verify plaintiffs claim, pre¬ 
vent fraud, and safeguard their own rights.® An 
affidavit, alleging that plaintiff cannot state dates 
and parties from whom he obtained title because 
all the deeds and records in his possession were de¬ 
stroyed, is insufficient to state fully and explicitly 
the reasons for his inability to make the required al¬ 
legations as to the character of his title.^ 


Possession of plaintiff. Under a statute requiring 
an affidavit of plaintiff fully and explicitly setting 
forth the character of his estate, right, title, and 
interest or claim in, and possession of, the property, 
the affidavit must show an actual possession on the 
part of plaintiff® and not merely a constructive pos¬ 
session;® but the character of plaintiff’s possession 
need not be alleged;^ and failure of the afiSdavit to 
allege actual possession by plaintiff is immaterial as 
to a defendant who voluntarily appears and submits 
himself to the jurisdiction of tie court® 

Adverse claims, interest, or liens. It is sufficient 
to allege that plaintiff does not know and has never 
been informed of any person having any adverse 
claim or interest in, or lien on, the property, with¬ 
out stating any reason for the statement or the 
inquiry made to ascertain the fact.® 

b. Plea or Answer 

One who enters an appearance as a defendant has 
the right to frame an Issue and be heard; and under 
some statutes the cfefendant. If he answers, must admit, 
confess, and avoid, or traverse all the material allegations 
of the petition. 

One who enters an appearance as a defendant 
has the right to frame an issue and be heardA® Un¬ 
der some statutes a person made defendant, if he 
answers, must admit, confess, and avoid, or traverse 
all the material allegations of the petition.^^ If de¬ 
fendant claims title to the property, he must -set it 
up by plea or answer so that its validity may be 
passed on and determined,l® and all such defendants 
may severally file answers setting up their claims of 
title.i® 

A former adjudication should be raised by plea 
or answer.l^ 

Reimbursement claim. If a defendant who has 
purchased the property in question at a tax sale 
desires reimbursement for the amount paid at such 


94. Cai.—Potrero Nuevo Land Co, 
V. All Persons, etc., 112 P. 803, 168 
Cal. 731—^Hynes v. All Persons, 126 
P. 263, 19 Cal App. 186. 

95. Cal.—Potrero Nuevo Liand Co. v. 
All Persons, 112 P. 303, 168 Cal. 
781. 

96. XJ.S.—Crittenden v. Dom, C.C.A. 
Cal., 274 F. 620, certiorari denied 
42 S.Ct 67, 267 U.S. 048, 66 L.Bd. 
416. 

97. Cal.—^Hynes v. All Persons, 126 
P. 263, 19 Cal.App. 186. 

98. Cal.—Hynes v. All Persons, su¬ 
pra. 

99. Cal.—Hynes v. All Persons, su¬ 
pra. 

1, Cal.—Potrero Nuevo Land CSo. r. 
76 C. J.S.—11 


All Persons, etc., 112 P. 808, 168 
Cal. 781. 

53 C.J. p 646 note 28. 

2. Cal.—^Hynes v. All Persons, 126 
P. 268, 19 Cal.App. 185. 

3. Cal.—Hynes v. All Persons, su¬ 
pra. 

4. Cal.—Stanley v. Westover, 269 P. 
468, 98 Cal.App. 97. 

5. Cal.—Lofstad v. Muraaky, 91 P. 
1008, 162 Cal. 64. 

68 C.J. p 646 note 32. 

Necessity of possession by plaintiff 
see supra 8 88. 

6. Cal.—Lofstad v. Murasky, supra. 

7. Cal.—Sober v. CaJjanlss, 119 P. 
911, 161 Cal. 548. 

63 C.J. P 646 note 34. 
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8. Cal.—^Faxon v. All Persons, 187 
P. 919, 166 Cal. 707, L.R.A.1916B 
1209. 

9. Cal.—Hoffman v. San Francisco 
Super. Ct., 90 P. 989. 151 Cal. 386. 

10. Mich.—^Hill V. Persons Claiming 
Any Interest in or Lien upon Cer¬ 
tain Real Property, 46 N.W.2d 684, 
329 Mich. 683. 

11. Ill.—Miller V. Stalker, 42 N.BJ. 
79, 158 HI. 614. 

12. Ill.—Cage V. Herbert, 32 N.B. 
543, 146 HI. 680—Cage v. Du Puy, 
24 N.K 866, 134 Ill. 182. 

68 C.J. p 647 note 64. 

18. ni.^G«ge V. Du Pay, supra. 

14. HL-Bennett v. Roys, 72 NJB. 
I 880, lU. 282. 
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sale and for taxes, he must by answer set up the 
facts as to such purchase and payment^B 

c. Cross Petition 

The defendant may file a cross petition seeking es¬ 
tablishment of his title, but the cross petition should be 
dismissed where Its allegations do not bring It within 
the provisions of the statute authorizing It. 

In a proper case defendant may file a cross peti¬ 
tion seeking establishment of his title.^® The cross 
petition need not set out the statute of limitations 
under which defendant claims if it sufficiently al¬ 
leges the facts on which he relies.^^ The cross peti¬ 
tion should be dismissed where its allegations do 
not bring it within the provisions of the statute au¬ 
thorizing it^s Matters already adjudicated in an 
ejectment suit cannot be litigated in a cross petition 
in a proceeding under the Burnt Records Act^^ 

d. Demurrer 

Objection to the joinder, as parties defendant, of 
persons having no Interest and others shown to have been 
dead before the petition was filed cannot be raised by a 
demurrer for want of equity. 

The objection that persons having no interest and 
others whom the petiiton shows to have been dead 
before it was filed are made parties defendant, 
thereby increasing the costs, cannot be raised by a 
demurrer merely for the want of equity.2® 

§ 62. Evidence 

a. Presumptions 

b. Burden of proof 

c. Admissibility 

d. Weight and sufficiency 

a. Presumptions 

Except as modified or changed by statute, general 
rules as to presumptions have been applied In proceed¬ 
ings to establish title to property under the Burnt Rec¬ 
ords Act. 

Except as modified or changed by statute, gen¬ 
eral rules as to presumptions have been applied in 


proceedings to establish title to property under the 
Burnt Records Act.21 The presumption of payment 
from lapse of time is available to a vendee to resist 
a suit by the vendor’s heir to establish and register 
title.22 A statutory exception, made with respect to 
presumptions regarding abstracts, etc., as to per¬ 
sons in actual possession at the time of the destruc¬ 
tion claiming title otherwise than under a sale for 
taxes or Sipecial assessments, does not apply to a 
person in possession claiming title by adverse pos¬ 
session, where he had not been in possession for 
more than twenty years prior to the destruction of 
the record.23 

b. Burden of Proof 

(1) On petitioner or plaintiff 

(2) On defendant 

(1) On Petitioner or Plaintiff 

The burden Is on the petitioner or plaintiff to prove 
every material allegation of his petition or complaint not 
admitted by the defendant. 

In accordance with the genertal rules of practice 
applicable to other civil actions or suits in equity 
petitioner or plantiff, in order to support his peti¬ 
tion or complaint, must prove every material allega¬ 
tion necessary to authorize a decree in his favor, 
where defendant fails to answer and a decree is 
entered against him by default,^5 or where the facts 
set forth in the petition are put in issue by an 
answer but where defendant demurs, thus admit¬ 
ting the allegations in the petition to be true, peti¬ 
tioner need offer no proof to substantiate the al¬ 
legations of the petition.27 The burden is on peti¬ 
tioner to show the destruction of the record,^® and 
to establish his own claim of title but he is only 
required to show the validity of his own title,30 and 
need not show the invalidity of title asserted by 
defendant.3i Petitioner must affirmatively show that 
exhibits introduced by him are true copies of the 
lost record,32 and this rule applies where defend¬ 
ant neither denies nor admits the truth of such 


15. Ill.—Gage v. Harbert. 82 N,B. 
543. 145 Hi. 530. 

Biglit to. and decree for, reimburse¬ 
ment see infra S 08. 

16. Ill.—^Fagan v. Badi, 97 N.B. 
1087, 253 ni. 688, Ajm.Cas.l918A 
505. 

53 C.J. p 647 note 69. 

17. Ill.—Keppel v. Dreler, 58 NJE. 
386, 187 HI. 298. 

18. HI.—Gage v. Bddy, 67 N.B, 1030. 
186 HI. 432. 

53 G.J. p 647 note 62. 

19. HI.—Qage v. Eddy, supra. 

iML HI.—Jackson v. Glos, 82 27.B. 
686. 144 HL 21. 


21. HI.—Chicago, etc., R. Co. v. Kee¬ 
gan, 30 N.B. 33. 162 HI. 413. 

58 C.J. p 648 note 98. 

22. HI.—Fagan v. Bach, 07 N.E. 
1087, 253 HI. 588, Ann.Cas.l913A 
605. 

58 C.J. p 648 note 05. 

23. Ill.—Chicago, etc., H. Co. v. 
Keegan, >66 K.B. 1088. 185 Ill. 70. 

24. Ill.—^Loewenthal v. Elkins, 61 IT. 
E. 502, 175 Ill. 553. 

26. HI.—Heacock v, Hosmer, 100 lU. 
246. 


27. HI.—^Heacock v, Hosmer, supra- 
63 C.J. p 647 note 73. 

28. Ill.—Pullman Car & Mfg. Cor¬ 
poration V. Stroh, 182 N.B, 809, 
349 Ill. 402. 

53 C.J. p 647 note 74. 

29. HI.—Converse v. Weed, 81 N.EJ. 
314. 142 Ill. 132—Gage v. Caraher, 
17 N.B. 777, 126 Ill. 447. 

30. HI.—Gage v. Caraher, supra— 
Smith V. Hutchinson, 108 HI. 662. 

31. HI.—Smith y. Hutchinson, su*- 
pra. 

32. HI.—Llewellin v. Hingee, 45 IN’. 
B. 061, 161 HI. 26. 


26. Hid—Heacock Hosmer, supra. 
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copies.33 Under some statutes plaintiff must also 
prove the character of the estate whkh he claims®^ 
and actual possession, ^ 6 although he need not prove 
title by adverse possession.^® 

Cross petitioner. The cross petitioner has the 
burden of showing the validity of his title.®^ 

(2) On Defendant 

The burden Is on defendant to establish the title 
claimed by him, or his right to reimbursement, when he 
claims to have such right. 

The burden is on any defendant claiming adverse¬ 
ly to establish the title claimed by him.®® Where 
petitioner shows a prima facie title, defendant must 
show a better title.®® 

Claim for reimbursement If defendant, who is 
the holder of a tax deed, desires reimbursement for 
the amount expended in procuring such deed, he 
must make proof of the facts necessary to authorize 
such a decree,^® and must establish both the fact of 
such expenditure^! and the amount expended.^® 

c. Admis^bility 

General rules as to admissibility of evidence are ap¬ 
plicable unless modified by statute, and, accordingly, sec¬ 
ondary evidence may be admitted where a proper foun¬ 
dation Is laid for the Introduction thereof. 

In proceedings to establish title the general rules 
relating to the admissibility of evidence, unless mod¬ 
ified by statute, have been applied,^® Where a 
proper foundation is laid for the introduction of 
such evidence, secondary evidence may be ad¬ 


§ 62 

mitted,^^ such as an abstract of title made prior 
to the loss or destruction of the record,^® or a 
letterpress copy thereof made in the ordinary 
course of business,^® or any copy, abstract, or min¬ 
utes made from the destroyed records by a per¬ 
son engaged in making abstracts of title for others 
for hire,^*^ or a copy of the original deed where 
the original cannot be produced.^® An allegation 
in the petition that certain deeds in plaintiffs chain 
of title are lost does not render such deeds inad¬ 
missible in evidence, since they may have been dis¬ 
covered after the filing of the petition.^® Where 
extracts of minutes from destroyed records are in¬ 
troduced abbreviations therein may he explained 
by parol evidence.®® 

d. Weight and Sufficiency 

General rules as to the weight and sufficiency of 
the evidence have been applied: 

General rules as to the weight and sufficiency of 
evidence apply in suits of this kind to establish 
title.®! If plaintiff by his allegation and proof 
establishes a prima facie valid title from whatever 
source, he is entitled to a decree unless defendant 
shows a better one.®® A tax deed alone is not suffi¬ 
cient to establish title in defendant®® Evidence 
that a quitclaim deed executed during the pendency 
of the proceeding was similar to a deed in the pos¬ 
session of the witness, which had been lost, is not 
sufficient proof of that fact®^ 

A sworn answer in such a proceeding is not evi- 


33. HI.—^Llewellln r. Dinsree, supra. 

34. Cal.—Daxsen v. All Persons, 132 
P. 761, 165 Cal. 407. 

35. Cal.—^Larsen v. All Persons, su¬ 
pra. 

Necessity of possession see supra § 
56. 

36. Cal.—Iiarsen v. All Persons, su¬ 
pra. 

37. ni.—Gragre v. DParker, 58 N.B. 
317, 178 HI. 456. 

53 C.J. p 648 note 90. 

38. Ill.—Gagre v. Caraher, 17 N.E. 
777, 125 HI. 447. 

53 CJ. p 648 note 84. 

39. Ill.—Glos v. Mulcahy, 71 N.E. 
629, 210 Ill. 639. 

40. Ill.—Gagre v. Du Puy, 24 N.E. 
866, 134 HI. 132. 

53 C.J. p 648 note 87. 

Hig*ht to, and decree for, reimburse¬ 
ment see Infra S 6®- 
41- HL—Gagre v. Du Puy, supra. 

42. HI.—Glos T. Kelly, 72 N.E. 878, 
212 Ill. 814. 

43. HI.—Glos V. Oary, 62 N.E. 655, 
194 Ill. 214. 

58 C.J. p 648 note 1. 


44. Cal.—Mercantile Trust Co. of 
San Francisco v. All Persons 
Clalminff, 191 P. 691, 188 Cal. 869. 

45. CaJ.—Mercantile Trust Co, of 
San Francisco v. All Persons 
Claimingr, supra. 

53 C.J. p 648 note 4. 

Abstract held eoxnpetent primary 
•videnoe under statute 
Cal,—^Mercantile Trust Co, of San 
Francisco v. AH Persons Claiming, 
supra. 

Construction of statutes anthorlzlBg 
admissibility 

Code sections making abstracts of 
records admissible in evidence may 
not be grlven a construction which 
would avoid their purpose.—^Mercan¬ 
tile Trust Co. of San Francisco v. 
All Persons Claiming, supra. 

46. m.—Converse v. T^ead, 81 N.B. 
314, 142 m. 132. 

58 C.J. p 648 note 6. 

47. HI.—Converse v. Wead, supra. 

58 C.J. p 648 note 6. 

48. HI.—Glos r. Cary, 62 NJffl. 666, 
194 HI. 214. 


49. HI.—Gage v. Gentzel, 88 N.E. 
536, 144 III. 450. 

53 C.J. p 649 note 8. 

50. HI.—Converse v. Wead, 31 N.E, 
814, 142 HI. 182. 

51. Evidence held sui&olent 

(1) To entitle intervening petition¬ 
ers to be decreed the owners in com¬ 
mon of the lands described in their 
petition.—Hill v. Persons Claiming 
Any Interest in or Lien upon Cer¬ 
tain Real Property, 46 N.W.2d 684, 
829 Mich. 683. 

(2) Other evidence held sufficient 
see 63 C.J. p 649 note 11 [a]. 
Evidence held InsnAolent 

Mo.—^Russ V. Hope, 178 S.W. 447, 
265 Mo. 687. 

68 CJ. p 649 note 11 [b]. 

52. HI.—Glos V. Mulcahy, 71 N.B. 
629, 210 HI. 639—Miller v. Stalker, 
42 N.B. 79, 168 HI. 614, 

63 C.J. p 649 note 12. 

53. XU.—Glos V. Mulcahy, 71 NJS. 
629, 210 HI. 639. 

53 C.jr. p 649 note 18. 

54. HL—South Chicago Brewing Co. 
V. Taylor. 68 N.E. 733. 305 HL 18L 
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dence and has no other or greater weight as such 
than the petition.®^ 

§ 63. Hearing or Trial 

Where a petition or complaint Is filed under the Burnt 
Records Act, the court Is bound to determine the rights 
of the parties thereunder. 

When a petition or complaint to establish title 
in accordance with the provisions of the Burnt Rec¬ 
ords Act is filed, the court is bound to go ahead 
and determine the rights of the parties under that 
act^® 

§ 64. -Questions of Law and Fact 

It has been held discretionary with the court as to 
whether it shall submit Issues to a Jury or remit the 
parties to a court of law to try questions of title. 

Following chancery.practice it has been held to 
be entirely discretionary with the court as to wheth¬ 
er or not it shall submit issues to a jury or remit 
the parties to a court of law to try questions of 
title.57 

§ 65. -Verdict and Findings 

A finding which does not find that the record or 
deeds in the petitioner’s chain of title were destroyed by 
fire has been held insufficient; and where there is no 
evidence on which to base a finding, a mere recital In 
the decree of jurisdictional facts will not sustain it. A 
defendant who stands on his demurrer may not object 
that the findings are unsupported by the evidence. 

A finding which does not find that the record, or 
a deed, or deeds in petitioner's chain of title were 
destroyed by fire has been held insufficient.58 
Where there is no evidence on which to base a find¬ 
ing, a mere recital in the decree of jurisdictional 
facts will not sustain it.59 Where a defendant ad¬ 
mits the truth of a petition by demurring thereto, 
and fails to answer within the proper time, thus 
abiding by his demurrer, he may not afterward ob¬ 
ject that the findings are unsupported by the evi¬ 
dence. 


§ 66, Decree in General 

The decree must correspond to, and be consistent 
with, the pleadings and evidence; and in a proper case 
the defendant may move for Its vacation. 

The decree must correspond to, and be consistent 
with, the pleadings and, accordingly, it has been 
held that a lien cannot be established and enforced 
under a petition which merely prays for the es¬ 
tablishment of title .®2 A decree finding a fee sim¬ 
ple in petitioner is erroneous where he has failed 
to show the vesting in him of the legal title out¬ 
standing in trustees who were not made parties.®^ 
A judgment under the Burnt Records Act is sev¬ 
eral and independent.®^ 

Preservation of evidence. While under the stat¬ 
ute it may be necessary to preserve and set forth 
the evidence in the decree when entered by default 
or on issue made by answer,®® evidence need not 
•be so preserved where defendant abided by a de¬ 
murrer which he interposed and which was over¬ 
ruled.®® 

Vacation. In a proper case defendant or any 
other interested person may move the trial court 
to vacate a decree,®*^ or defendant may move the 
trial court to set aside an order overruling his de¬ 
murrer and ordering the bill to be taken pro confes- 
so as to him.®® Ordinarily, however, an o'bjcction 
which does not go to the jurisdiction cannot be as¬ 
serted after final decree.®® 

§ 67. --Relief Granted in General 

For the purpose of granting full relief, the court may 
Inquire into and adjudicate on all claims and on any 
title or Interest in the property in question, and may 
make all orders. Judgments, or decrees which may be 
necessary to give effect to, and carry out, its decision. 

The court may, for the purpose of granting full 
relief, inquire into and adjudicate on all claims 
and on any title to, or interest in, the property in 
question,*^® whether legal or equitable,*^! and de¬ 
termine and decree in whom the title is vested,^ 2 


55. ni.—Miller V. Stalker. 42 N.EL 
79. 158 Ill. 514. 

56. Ill.—Gagre v. Du Puy, 19 N.BI 
878, 879, 127 Ill. 216. 

63 C-J. p 649 note 16. 

Belief spranted see infra $ 67. 

57. U.S.—Grormley v. Clark, Ill., 10 
act. 664, 184 U.S. 388, 33 L.Ed. 909. 

m.— Case V. Caraher, 17 N.B. 777, 
125 m. 447. 

63 C.J. p 649 note 18. 

58. m.—^Loewenthal v. Elkins, 61 N. 
B. 692, 176 HI. 668. 

68 C.J. p 649 note 20. 

69. HI.—Iioewenttml v. Elkins, su¬ 
pra. 


60. HI.—Jackson ▼. Olos, 82 N.E. 
636, 144 Ill. 21. 

61. Ill.—^French v. Goodman, 47 N. 
B. 737, 167 Ill. 345. 

63 C.J. p 649 note 26. 

62. XU.—^Frencli v. Goodman, supra. 
63 C.J. p 649 note 26. 

63. HI.—Converse v. Wead, 31 N,B. 
314, 142 HI. 132. 

64. Cal.—^Potrero Keuvo Liand Oo. v. 
All Persons, 101 P. 12, 166 Cal. 371. 

65. HI.—Seacock v. Hosmer, 109 HI. 
246. 

66. HI.—Jackson v. Glos, 32 ^.B. 
636, 144 HI. 21—Heacock v. Hos¬ 
mer, 109 Ill. 246. 

53 C.J. p 649 note 31. 
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67. Cal.—Osmont v. All Persons, 133 
P. 480, 165 Cal. 687. 

53 C.J. p C50 note 46. 

68. Ill.—Bennett v. Roys, 72 N.E. 
380, 212 Ill. 232. 

69. Ill.—^Bennett v, Roys, supra. 

63 C.J. p 650 note 49. 

70. HI.-Harding v. Puller, SO N.E. 
1053, 141 Ill. 808. 

53 C.J. p 650 note 32. 

71. HI.—Gage V. Caraher, 17 N.B. 
777, 126 Ill. 447. 

72. HI.—^X^lman Car & Mfg. Cor¬ 
poration V. Stroh, 182 N.B. 399, 349 
XU. 492. 

53 C.J. p 650 note 34. 



76 C.J.S. 


RECORDS 


§§ 67-69 


and may pass on any adverse claims and decree in 
favor of the better title,73 and make all orders, 
judgments, or decrees which may be necessary to 
gfive effect to, and carry out, its decisionJ^ The 
court may in the same suit remove a cloud on title,75 
abate an obstruction to a right of way,7® declare the 
invalidity of an ordinance,77 or award a writ of 
assistance to put petitioner in possession of the 
lan<L78 

§ 68. -Reimbursement of Adverse Claim¬ 

ant 

Where a title Is established as against an adverse 
claimant holding a tax deed, the decree should provide 
for reimbursement to him for the amount expended In 
procuring such deed and payment of taxes, unless the 
defendant has failed to allege or prove the facts with 
respect to the purchase, payment, and the amount nec¬ 
essary to Justify such a decree. 

Where a title is established as against an ad¬ 
verse claimant holding a tax deed, the decree should 
provide for reimbursement to him for the amount 
expended in procuring such deed and pa 3 nment of 
taxes,73 unless defendant has failed to set up by 
way of answer the facts with respect to the pur¬ 
chase, payment, and the amount necessary to jus¬ 
tify such a decree^® or unless he has failed to es¬ 
tablish them by proof.^^ Petitioner cannot be called 
on to reimburse a holder under void tax deeds the 
amount of special assessment sales of land paid 
by him, where no deeds were taken out on the cer¬ 
tificates issued at such sales within six months after 
the time of redemption expired.32 

§ 69. -Conclusiveness and Effect 

In proceedings to establish title under the Burnt 
Records Act, a decree finding title in the petitioner has 


the effect of settling the title to the property embraced 
within the terms of the decree, and, where the proceed¬ 
ing Is regarded as one In rem, Is conclusive on ail pri-, 
vate rights. 

In proceedings to establish title under the Burnt 
Records Act, a decree finding title in petitioner 
as against defendant has the effect of settling the 
title between the parties as effectually as though 
rendered on a bill to quiet title or remove a cloud 
therefrom, and cuts off every defense which de¬ 
fendant might have interposed^^s and such a de¬ 
cree estops defendant to claim title by limitations 
beginning from a date prior to the decree;®^ but 
a decree establishing the l^al title does not deter¬ 
mine the rights of the holder of such title against 
his cestui que trust for whom he holds the naked ti- 
tle,^5 nor does a decree bar the assertion of an in¬ 
terest not then existing but subsequently acquired.^® 
Title to that portion only of property embraced 
within the terms of a decree is determined there¬ 
by,87 and a discontinuance of the proceeding as to 
a part of the land does not affect the application of 
this rule to the remainder of the land.*® 

Persons concluded. Although there is authority 
that persons having interests in the property in 
question who are not made parties to the proceed¬ 
ing are mot bound by the decree,83 it has also 
been held that a person in interest who con¬ 
sents to the institution of the action is bound by 
the decree, although not made a formal party,;®® 
and such a decree is binding on one who claims ti¬ 
tle through, and is in privity with, petitioner.®^ 
Where the proceeding is regarded as one in rem; 
as discussed supra § 54, a judgment, if valid on 
its face, is absolutely conclusive on all private 
rights,®® as on the rights of all private persons,®® 


73. Ill.—Mulvey v. Gibbons, 87 Ill. 
367. 

53 C.jr. p 650 note 35. 

74. Ill.—Harding v. Fuller, 80 KB. 
1058, 141 Ill. 308—Gage v. Caraher, 
17 N.B. 777, 125 Ill. 447. 

75. HI.—^Pullman Car & Mfg. Cor¬ 
poration V. Stroh, 182 N.B. 399, 849 
Ill. 492. 

53 C.J. p 650 note 37. 

76. U.S.—Grormley v. Clark, HI., 10 
S.Ct 554, 184 U,S. 838, 33 L.Bd. 
909. 

77. U.S.—(Sormley v. Clark, supra. 

78. U.S.—Gormley v. Clark, supra. 
HI.—Harding v. Fuller, 30 N.B. 1053, 

141 Ill. 308. 

53 CJ. p 650 note 40. 

79- HI.—Gage v. Thompson, 43 N. 

B. 1062, 1064, 161 lU. 408. 

53 C.J. p 650 note 41. 


80. Ill.—Gage v. Harbert, 82 KB. 
548, 146 Ill. 580. 

Pleading see supra § 61 b. 

81. Ill.—Gage V. Gentzel, 88 KB. 
636, 144 Ill. 450. 

53 C.J. p 650 note 43. 

Burden of proof see supra 9 62 b 

( 2 ). 

82. HI.—Gage v. Caraher, 17 KB. 
777, 125 Ill. 447. 

83. HI.—^Harms v. Coryell, 58 KB. 
87, 177 Ill. 496. 

Mich.—Hill V. Persons Claiming Any 
Interest, in or Lien upon Certain 
Real Property, 46 KW.2d 684, 829 
Midh. 688. 

84. HI.—^Higgins v. Mtdvey, 27 KB. 
58, 136 HI. 636. 

85. HI.-Weber v. dark, 26 NJS. 
860, 82 KB. 748, 136 Ill. 256. 

88. Cal.—Victoria Hospital Assoc, v. 
AH Persons, 147 P. 124, 169 Cal. 
465. 

68 C.J. p 651 note 56. 
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87. Cal.—Ososke v. Kalinowsky, 285 
P. 818, 209 Cal. 46. 

88. HI.—Harms v. Coryell, 68 KB. 
87, 177 HI. 496. 

89. HI.—^Thompson v. Maloney, 66 
KB. 286, 199 Ill. 276, 93 Am.S.R. 
133. 

53 C.J. P 651 note 60. 

Parties see supra S 69. 

90. Ill.—^Harding v. Fuller, 30 KB. 
1053, 141 HI. 308. 

58 C.J. p 651 note 61. 

91. HI.—dose V. Chicago,. 106 KB. 
216, 267 HI. 47. 

92. Cal.—^Berton v. All Persons, ITiO 
P. 161, 176 Cal. 610—Baughaday^s 
Bstate, 141 P. 929, 168 Cal. 63. 

98. U.S.—Crittenden v. Bom, CC.A. 
Cal., 274 P. 520, certiorari denied 
42 S.Ct 57, 257 U.S. 848. 66 L.Bd, 
416. 

63 C.J. p 661 note 65- ' 
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individuals,®^ association's,®5 and corporations,®^ 
whether in the judgment named or unnamed 
but not on the state®® or on a city,®® or county,^ 
unless, possibly, these governmental agencies have 
been brought in by appropriate pleading and their 
rights heard and determined.® 

Collateral attack. On collateral attack, a judg¬ 
ment is conclusive as to the sufficiency of the affi¬ 
davit,® and of the existence and sufficiency of plain¬ 
tiffs possession;^ but where the decree is void for 
want of jurisdiction because plaintiff did not have 
peaceable possession at the time of the action, it 
is subject to collateral attack,® even though the ju¬ 
risdictional defect is not shown to appear on the 
face of the judgment roll,® and is no defense in a 
subsequent action to quiet title.^ An attempt by a 
lessee of land under navigable water to show that 
title to the leased premises was in the state, in proof 
of the lessor's breach of warranty, is not a col¬ 
lateral attack on a decree establishing title to such 
land, since the decree is not binding on the state.® 

§ 70. Costs 

Statutory |>rovl8lon8 relating to costs have been held 
applicable to proceedings to establish title under the 
Burnt Records Act; and where the relief sought Is the 
setting aside of a tax deed, the petitioner must pay costs 
unless he has made a tender thereof, which has been 
refused, before their Incurment. 

Statutory provisions relating to costs have been 
held applicable to proceedings to establish title un¬ 


der the Burnt Records Act;® and under some stat¬ 
utes, the court may, in awarding relief to plaintiff, 
tax the costs against a defendant contesting plain¬ 
tiff’s claim.i® Where the relief sought is the set¬ 
ting aside of a tax deed, petitioner must pay all 
the costs unless he has made a tender thereof, which 
has been refused, before the incurment of the 
costs.ii 

§ 71. Review 

General rules relating to review have been applied 
In proceedings to establish title under the Burnt Rec¬ 
ords Acts. 

General rules relating to review have been ap¬ 
plied in proceedings to establish title under the 
Burnt Records Acts,i® and where the statutes as 
to such appeals so permit, an appeal may be taken 
without service of notice of appeal on adverse par¬ 
ties not named as defendants.^® An erroneous ad¬ 
mission in evidence of abstracts of title has been 
held not to be cured by a subsequent statute which 
authorizes the admission of such evidence.!^ 
Where the decree orders petitioner to pay costs but 
does not award execution to defendant, the omis¬ 
sion is not ground for reversal^® but may be cor¬ 
rected by adding such an order.i® 

Proper presumptions may be indulged on appeal 
to support the decree.!*^ 

Harmless or nonprejudicial errors will not jus¬ 
tify a reversal.^® 


94. Cal.—^Barton v. All Persons, 170 
IP. 161. 176 Cal. 610. 

85. Cal.—^Berton v. All Persons, su¬ 
pra. 

86. Cal.—Berton v. All Persons, su¬ 
pra. 

87- Cal.—^Bradford v. Trapp, 193 P. 
684, 49 Cal.App. 493. 

63 C.J. p 651 notes 64-68. 

98. Cal.—Kearney Inv. Co. y. Gold¬ 
en Gate Perry Co., 246 P. 822, 198 
Cal. 660—^Berton v. All Persons, 
170 P. 151, 176 Cal. 610. 

99. Cal.—^Berton y. All Persons, su¬ 
pra. 

1. Cal.—^Berton v. All Persons, su¬ 
pra. 

a. Cal.—^Berton v. All Persons, su¬ 
pra. 

a. U.S,—Crittenden v. Bom, C.C.A. 

\ Cal., 274 F. 620, certiorari denied 
43 9.Ct. 67, 267 U.S. 648, 66 L.Ed. 
415—American Land Co. v. Zeiss, 
CaL, 191 P. 126, 111 aC.A. 606. 


Attack held collateral 

Ill.—Bennett v. Roys, 72 N.B. 380, 
212 Ill. 232. 

63 ax p 661 note 76 [a]. 

4- U.S.—American Land Co. y. Zeiss, 
Cal., 191 P. 125, 111 aC.A. 605. 

5. Cal.—San Francisco Unified 

School Dist. y. City and County 
of San Francisco, 128 P.2d 696, 64 
Cal.App.2d 106. 

Possession as essential to giye court 
jurisdiction over subject matter 
see supra § 68. 

Rigrht to institute proceeding* as de¬ 
pendent on possession of property 
see supra $66. 

6. CaJ.—San Francisco Unified 

School Dist. y. City and County 
of San Francisco, supra. 

7. Cal.—San Francisco Unified 

School Dist. V. City and County of 
San Francisco, supra. 

8. Cal.—Kearney Iny. Co. v, Gkild- 
en Gate Perry Co., 246 P, 822, 
198 Cal. 660. 


137 P. 919, 166 Cal. 707, L.R.A. 
1916B 1209. 

10. Cal.—^Faxon y. All Persons, su¬ 
pra. 

11. Ill.—South Chicago Brewing Co. 
V. Taylor, 68 N.B. 732, 206 Ill. 132. 

58 C.J. p 661 note 84. 

12. Ill.—^McClure v. Walker, 103 Ill. 
544. 

63 C.J. p 651 note 86. 

13. Oal.—^Potrero Neuvo Land Co. v. 
All Persons, 101 P. 12, 166 Cal. 
871. 

53 C«J. p 661 note 88* 

14- Cal.—Vanderbilt v. All Persons, 
126 P. 158, 163 Cal. 607. 

15. Ill.—Glos V. Cary. 62 N.B. 656, 
194 Ill. 214. 

16 . Ill.—Glos y. Cary, supra. 

17- Ill.—^Bennett v. Roys, 72 N.BJ. 
380, 212 Ill. 232—Gage v. Parker, 
53 N.B. 317, 178 Ill. 466. 

58 C.X p 662 note 94. 

18. HI.—Glos V, Cary, 62 NJBL 666, 

194 ni. 214. 

68 C.X p 652 note 96. 


9. Cal.—Fexon v. All Persons, etc., 
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RECORDS 

YUL OFFENSES INOIDENT TO SEOOEES 


§§ T2rl5 


§ 72. Nature and Elements 

Under statutory provisions, various acts done with 
respect to, or affecting, public records are made crimin¬ 
al offenses, such as altering, stealing, withholding, or re¬ 
fusing access to them, or faithlessness in the custody 
thereof. 

Under statutory provisions, various acts done 
with respect to, or affecting, public records are 
made criminal offenses, such as the act of alter- 
ing,is stealing,^® withholding or detaining public 
records or documents from a successor in office ,21 
or refusing access to, or inspection of, public rec¬ 
ords ,22 or faithlessness in the custody of docu- 
ments.23 Other offenses include the mutilation or 
destruction of records, which is discussed infra § 
73, removing or secreting records, which is consid¬ 
ered infra § 74, and forgery of public records or 
documents which is discussed in Forgery § 29. 

§ 73. -Mutilation or Destruction of Rec¬ 

ords 

Mutilating or destroying records constitutes a crim¬ 
inal offense under some statutes. 

Under some statutes mutilating24 or destroying^s 


records constitutes a criminal offense. A false 
entry in a new cashbook intended to be thereafter 
a part of the books of account of the county does 
not constitute a mutilation or destruction of a 
public record within the statute.^® 

§ 74, -Removing or Secreting Records 

Under some statutes removing or secreting public 
records is an offense. 

Under some statutes removing,27 withdrawing,23 
or secreting22 public records is made a criminal 
offense. 

§ 75. Records to Which Offenses Apply 

Statutes punishing offenses Incident to public records 
have been held to apply to all public records, and not 
merely to court records. 

Statutes punishing various offenses incident to 
public records have been held to apply to all public 
records and not merely to court records,® 0 to papers 
which a public officer is required to obtain in the 
discharge of his official duties, which have public 
importance and are of permanent value,31 and to 


19. Colo.—SMmmel r. People, 121 P. 

2d 491, 108 Colo. 592. 

53 C.J. p 652 note 99. 

PxaQd ox malice 

Under statute Intentional altera¬ 
tion of record is crime, even thouiTli 
not fraudulent or malicious.—^Dutton 
V. State, 148 So. 876, 25 Ala.App. 
472. 

Oood faith 

If a public record is changed in 
good faith to make an erroneous 
statement of facts speak the truth, 
such alteration lacks a criminal in¬ 
tent to violate provisions of statute 
punishing the willful alteration of 
public records.—^People v. McAtee, 96 
P.2d 471, 86 Caa.App.2d 329. 
Tnunaterial change 

Under statute Intentional, fraud¬ 
ulent, or malicious alteration of rec¬ 
ord is crime, even though change is 
not material.—'Dutton v. State, 148 
So. 876, 25 Ala.App. 472. 

Word “wUlful” in statute defining 
crime of altering public record 
means “intentional,” in contradis¬ 
tinction to “accidental” or “Involun¬ 
tarily,” and presupposes wrong and 
act governed by will to do it.—Dut¬ 
ton V. State, supra. 

raise entry in new eashhoofc In¬ 
tended to be part of count^' books of 
account was held not defacing or al¬ 
tering of public record within stat¬ 
ute.— Noguelra V. State, 59 S.,W.2d 
831, 123 Tex.Cr. 449. 


Altering charge against prisoner be¬ 
fore magistrate 

(1) In prosecution of one who had 
acted as committing magistrate at 
a township’s bureau of police for al¬ 
tering public records, where prose¬ 
cution wan based on accused’s al¬ 
leged acta in changing a charge 
agamst a motorist from driving 
while intoxicated to assault and bat¬ 
tery by automobile, test of accused’s 
guilt was whether he honestly believ¬ 
ed, from Information in his posses¬ 
sion, that the only offense on which 
motorist should be slated was as¬ 
sault and battery by automobile.— 
Commonwealth v. Mecleary, 23 A.2d 
224, 147 Pa,Super. 9, 

(2) Pact that one charged with 
driving an automobile while intoxi¬ 
cated entered <a plea of guilty to 
charge was not conclusive of issues 
between commonwealth and magis¬ 
trate charged with altering public 
records with respect to cases con¬ 
cerning charges of drunken* driving. 
—Commonwealth v. Meoleary, supra. 

20. Colo.—Shimmel v. People, 121 P. 
2d 491, 108 Colo. 592. 

Ky.—Sullivan v. Commonwealth, 186 
S.W. 906, 170 Ky. 802. 

Larceny of public Records generally 
see Larceny $ 3 h <8). 

21 . ni. —^Bayslnger v. People, 6 N.B. 
876, 115 Ill. 419. 

22. Pa.—^Sewickley Township v. 

Knight, 61 Pa.Super. 181. 

53 C.J. p 652 note 7. 

167 


Access to, and inspection of, rec¬ 
ords see supra §§ 35-41. 

23. Philippine.—U. S. v. Tobias, 20 
Philippine 186—U, S. v. Elises, 19 
Philippine 508. 

53 C.J. p 652 note 8. 

24. CaL—People v. McAtee, 96 P.2d 
471, 85 Cal.App.2d 329. 

Or.—Whalley v. Tongue, 43 P. 717, 
29 Or. 48. 

26. Cal.—People v. McAtee, 96 P.2d 
471, 85 CaJ.APp.2d 829. 

53 C.J. p 652 note 2. 

26. Tex.—Nogueira v. State, 69 S.W. 

2d 831, 128 Tex.Cr. 449. 

2!7. U.S.—^Ravenscroft v. Casey, C. 
C.A.N.T., 139 P.2d 776, certiorari 
denied 65 S.Ct. 63, 328 U.S. 745, 
89 L.Bd. 596, rehearing denied 65 
S.Ct. 114, 323 U.S. 814, 89 L.Kd. 
648. 

58 C.J. p 652 note 8. 

28. Colo.—Shimmel v. People, 121 P. 
2d 491, 108 Colo. 592. 

29. Mont.—State v. Bloor, 62 P. 
611, 20 Mont. 574. 

53 C.J. p 652 note 4. 

Statute held oongtitatioiua ^ 

W.Va.—State v. BJarrison, 48 S.B:2d 
214, 180 W.Ya. 246. 

30. ' Ark.—Wilson v. State, 6 Ark. 
613. 

Pa.—^Ream v. Conunonwealtb, S' Serg. 
& R. 207. 

53 C.J. p 658 note 10.' ' ' 

' - . it Lf 

3L N.Y.—People ▼. Peck, 84 N.IJ. 
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include records of official business which an officer 
is not required to make, hut which in fact he does 
make.®2 Such stajtutes apply to the register of pro¬ 
bate proceedings which the public administrator is 
required by law to keep.83 They have also been 
held to apply to, and include, the written answers 
on examination of applicants for teacher's certifi¬ 
cates,^^ completed civil service examination papers 
or the eligibility list compiled therefrom,^ 5 books 
and papers relating to a bankrupt’s business left by 
a trustee in bankruptcy with the referee for use in 
evidence,^® the original application of an alien for 
naturalization, filed in a United States court, to¬ 
gether with the affidavits and other papers in the 
proceeding,^? and indictments.38 Under the ejus- 
dem generis rule where the statute enumerates vari¬ 
ous records and, following the specific enumeration, 
prescribes punishment for offenses relating to rec¬ 
ords of, or belonging to, any public office, the gen¬ 
eral words must be construed as meaning records 
of a kind or nature similar to those enumerated.^® 
There is authority that a judge’s private memo¬ 
randum book,40 a cashbook in which nothing has 
been recorded,^! a blank copy of a teacher’s certifi¬ 
cate,^® and a copy of examination questions to be 
used in a civil service examination^® are not rec¬ 
ords within statutes prescribing offenses incident to 
records. 

§ 76. Prosecution and Punishment 

a. Indictment or information 


b. Evidence 

c. Trial 

a. Indictment or Information 

The Indictment or Information must alleflo the ele** 
mente of the offense as defined by the statute, and must 
allege facts with a degree of certainty. 

In compliance with general rules, in a prosecution 
for an offense incident to public records, the indict¬ 
ment or information must allege the elements of the 
offense as defined by the statute,and an indict¬ 
ment or information which so> alleges the elements 
of the offense is sufficients^ The indictment must 
allege facts,s® not conclusions of law,S7 and must 
have that degree of certainty required in indict¬ 
ments generally,^® but it is sufficient if it states the 
offense so plainly that the nature of the offense 
may be easily understood by the jury.s® An indict¬ 
ment for willfully secreting a public record need 
not allege the means used for that purpose,®® nor 
need an indictment for destruction of public rec¬ 
ords allege the manner of the destruction and 
an indictment for the offense of removing or de¬ 
stroying a public record need not set forth the cir¬ 
cumstances of the crime other than those set forth 
in the statute.®® 

Language of statute. It is ordinarily sufficient 
to charge the offense in the language of the stat¬ 
ute,®® except where in the language of the statute 
there are no sufficient words to define the offense.®^ 
While it is not necessary to follow the literal lan- 


347, 138 N.T. 386, 10 JST.T.Cr. 410, 
20 L.RA. 381. 

53 C.J. p 653 note'11. 

Cancelea olieclc 

A woman starting to leave town 
office with canceled check, hearing 
forged Indorsement of her name, aft¬ 
er being shown such check among 
public records of town, waa remov¬ 
ing or attempting to remove a pub¬ 
lic record.—^Ravens croft v. Casey, C. 
C.A.N.Y., 139 F.2d 776, certiorari de¬ 
nied 65 S.Ct. 63, 323 X7.S. 745, 89 I>. 
Hid. 596, rehearing denied 65 S.Ct. 
114, 328 U.S. 814, 89 L.Rd. 648. 

82. N.C.—State v. Gouge, 72 S.E. 

994, 167 3Sr.C. 602. 

53 C.J. p 653 note 12. 

33. Oal.—^People v. McAtee, 95 P.2d 
471, 36 Cal.App.2d 329. 

Public adminifftratOT held public 
officer, with respect to whether ad¬ 
ministrator’s regrister of probate pro¬ 
ceedings is a public record, within 
statute punishing willful alteration 
of public records.—People v. McAtee, 
supra. 

34. Tex.—Smith v. State, 220 S.W. 
652, 87 TexCr. 219. 

35. Colo.—Shlmmel v- People, 121 P. 
2d 491, 108 Colo. 592. 


33. U.S.—Davidson v. U. S., C.C.A. 
Pa., 292 P. 760. 

37. U.S.—^Mclnemey v. U. S., Mass., 
143 P. 729, 74 C.C.A. 666. 

38. Ky.—Sullivan v. Commonwealth, 
186 S.W. 906, 170 Ky. 802. 

N.T.—People v. Mills, 70 N.B. 786, 
178 N.Y. 274, 67 U.R.A. 131, 18 
N.Y.Cr. 274. 

39. Colo.—Shlmmel v. People, 121 P. 
2d 491, 108 Colo. 592. 

40. Colo,—Downing v. Brown, 3 

Colo. 671. I 

41. Tex.—Noguelra v. State, 69 S. 
W.2d 831, 123 TexCr. 449. 

42. Miss.—Tally v. State, 113 So. 
647, 147 Miss. 226. 

43. Colo.—Shlmmel v. People, 121 P, 
2d 491, 108 Colo. 692. 

44. W.Va.—State v. Harrison, 43 S. 
B.2d 214, 130 W.Va. 246. 

53 C.J. p 653 note 22. 

45. Ala.—Corpus OTuris cited in 
Dutton V. State, 148 So. 876, 878, 
26 Ala,App. 672, 

53 C.J. p 663 note 23. 

Xudiotment for willfully, mall^ 
dously, or fraudulently altaidng cer¬ 
tain page In stated volume of chattel 
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mortgage record of named county by 
writing words *Tils mark,’’ with 
cross, between mortgagor’s Chris¬ 
tian and surnames, was held suffi¬ 
cient—^Dutton v. State, 148 So. 876, 
26 Ala.App. 472. 

46. W.Va.—State v. Harrison, 43 S. 
B.2d 214, 130 W.Va. 246. 

47. W.Va.—State v. Harrison, su¬ 
pra 

48. W.Va—State v. Harrison, supra 
63 C.J. p •663 note 24. 

49. Ill.—^Loehr v. People, 24 N.E. 
68, 132 Ul. 504. 

50. Mont—State v. Bloor, 62 P. 611, 
20 Mont 574. 

51. Tex—Smith v. State, 220 S.W. 
662, 87 TexCr. 219. 

52. IT.Y.—^People v. Peck, 22 N.Y.S. 
676, 67 Hun 660, 10 N.Y.Cr. 3C3. 
affirmed 34 N.B. 347, 138 N.Y. 386, 
20 L.R.A. 381, 10 N.Y.Cr, 410. 

53. HI.—Doehr v. People, 24 N.B. 
68, 132 Ill. 604. 

N.C.—State v. Gouge, 72 S.B. 994. 

167 N.a 602. 

53 C.J. p 653 note 29. 

54. Miss.—-Harrington v. State, 54 
Miss. 490. 
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guage of the statute,5B it is essential that either the 
same words or words of equivalent meaning which 
are substantially synonymous should be used.56 

Intent. It has been held that an indictment for 
altering a public record is defective if it fails to 
allege that such act was done with intent to in¬ 
jure or benefit some person, although this is not 
expressly required by the statute but where a 
statute provides that an act may be done willfully, 
without an intent to injure another, it has been 
held that an indictment for willfully secreting a 
public record need not allege an intent to injure 
any particular person.58 

Description of accused. An information for re¬ 
fusal of access to, or inspection of, public records 
need not allege that accused was a public oflSicer,^^ 
and an allegation that he was in custody and con¬ 
trol of the records is sufficient®® 

Description of record. Under a statute punish¬ 
ing the custodian of specified public records for 
refusing access to, or inspection of, such records, 
it is not necessary, in an information for such 
refusal, to allege that the record to which access 
was refused was a public record as defined in the 
statute,but an allegation that it was a public 
record in the custody of accused is sufficient.®^ An 
indictment charging accused with secreting a public 
record must describe the record with such cer¬ 
tainty as to give him sufficient information con¬ 
cerning the identity or the character of the record 
as to which he is charged.®® Where a statute de¬ 
clares that the records of specified offices are pub¬ 
lic property belonging to the state, an indictment 
for unlawfully removing such records need not 
allege that they were the property of the state.®* 
In an indictment charging the wrongful removal 
of an enrolled decree consisting of certain papers 
named, “and other papers,” it is not necessary to 


§ 76 

describe more specifically the other papers if they 
are parts of the enrolled decree,®® A count in an 
indictment for mutilating a document deposited with 
a public officer is demurrable where it appears on 
the face of the indictment that the document was 
a certified copy and the statute required that the 
original should be so filed.®® 

Issues, proof, and variance. As in other criminal 
cases, the proof adduced must conform to the al¬ 
legations of the indictment.®^ 

b. Evidence 

In prosecutions of offenses Incident to records, gen¬ 
eral rules as to the admissibility and weight and suffi- 
oiency of the evidence are applicable. 

In prosecutions of offenses incident to records, 
general rules apply as to the admissibility®® and 
the weight and sufficiency®® of evidence. 

c. Trial 

In prosecutions for offenses relating to public rec¬ 
ords, questions of fact are for the Jury if there Is evi¬ 
dence warranting the submission thereof, and circum¬ 
stantial evidence may be sufficient to present a ques¬ 
tion for the jury, but where no evidence shows oppor¬ 
tunity of the accused to comtnlt the crime, the evidence 
Is insufficient to go to the Jury. The Jury should be 
properly instructed with respect to the issues In the 
case. 

As in other criminal prosecutions, in a prose¬ 
cution for an offense relating to public records, if 
there is evidence warranting submission thereof, 
it is for the jury to determine questions of fact,*^® 
such as the question whether accused made a change 
in the record,or the question of the motive with 
which accused altered and destroyed records.*^® 
Circumstantial evidence may be sufficient to pre¬ 
sent a question for the jury,*^® but where there is 
no evidence legally sufficient to show that accused 
had the opportunity of committing the crime charg¬ 
ed, the evidence is insufficient to go to the jury,'^* 


55. Miss.—Harrington v. State, su¬ 
pra. 

66. La.—State v. Anderson, 30 La. 
Ann. 567. 

Miss.—Harrington v. State, 54 Miss. 
490. 

68 C.J. p 658 note 82. 

67. Miss.—Harrington v. State, su¬ 
pra, 

58. Mont—State v. Bloor, 62 P. 611, 
20 Mont 674. 

69. La,—State v. Egan, 106 So. 288, 
159 La, 199. 

00. Dbl—S tate v. ISSgan, supra, 

6L La,—State v. Egan, supra. 

68. La,—State v. Egan, supra. 

68 O.J. p 664 note 40. 

63. W.Va.—State v. Hcurrlson, 48 S. 
E.2d 214, 130 W.Va. 146. 


64. Mich.—^People v. Bussey, 46 N. 
W. 97, 82 Mich. 49. 

65. Mich.—People v. Bussey, supra, 

66. N.T.—People v. Wise, 3 N.T.Cr. 
303. 

67. Variaaoe haid not fatal 
Cal.—People v. McAtee, 95 P.2d 471, 

35 Cal.App.2d 829. 

68. Mich.—^People v. Bussey, 46 N. 
W. 97, 82 Mich. 49. 

68 C.S. p 654 note 46. 

69. Evidenoe held snffioient 
To sustain conviction. 

Oal.—People v. McAtee, 96 P.2d 471, 
85 Cal.App.2d 329. 

Ky.—Riddell V. Commonwealth, 174 
S.W.2d 407, 295 Ky. 302. 

58 C.J. p 654 note 46 [a]. 

Evidence held InsuiBcient 
<1) To sustain conviction. 
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N.T.—People v. Paddleford, 69 N.T.S. 

2d 893, 272 App.Div. 846. 

Pa.—Commonwealth v. Mecleary, 23 
. A,2d 224. 147 Pa.Super. 9. 

Tex.—Garlington v. State, 109 S.W. 
2d 762, 188 Tex.Cr. 218. 

(2) To corroborate testimony of 
accomplice.—Smith v. State, 220 S.W. 
662, 87 Tex.Cr. 219—58 C.J. p 654 
note 46 [b]. 

7a Okl.—Dowell v. State, 122 P.2d 
406, 74 Okl.Cr. 6. 

71. Okl.—Dowell V. State, supra. 

73, CaL—People v. McAtee, 96 P. 
2d 471, 35 Cal.App.2d 829. 

73. Ky.—Riddell v. Commonwealth, 
174 S.W.2d 407, 295 Ky. 802. 

74. N.C.—State V. Swinson, 144 S. 
B. 665, 196 N.C. 100. 

68 C.J. p 654 note 47. 
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§ 76 

Instructions. The jury should be properly in¬ 
structed with respect to the issues in the case, 
and in the trial judge’s review of the evidence, 
testimony which constitutes a vital part of accused’s 
defense should not be arbitrarily brushed aside.^® 


The trial court is not required to instruct the jury 
with respect to a crime whidh is not an included 
offense under the statute under which accused was 
charged and tried.*^^ 


BEOORDXJM. A record; a judicial record.^ 

RECOUNT. The word is defined in Elections § 1 
j (5). For other references consult the title index 
to Elections, sub verbo 'Ttecount of votes.” 

RECOUP. To deduct, defalk, discount, set ofE, or 
keep back; to withhold part of a demand.^ The 
word has been held synonjmous with ^^defalk” see 
26 C.J.S. p 664 note 21, and "discount” see 26 C.J.S. 
p 1334 note 45. 

RECOUPMENT. The term is defined in the C. J.S. 
title Set-OfiC and Counterclaim § 2, also 57 C.J. p 
358 note 3-p 359 note 23. It is also treated in the 
C.J.S. titles Admiralty § 88 a. Chattel Mortgages 
§§ 254^ 426, Collision § 204, Damages §§ 141,144 a, 
Evid^ee §§ 104 b, 1015, 1023, Forcible Entry and 
Detainer § 28, Garnishment § 203 a. Landlord and 
Tenant §§ 460 c, 557, 561 b (3), 563 b, 565, 684 c, 
715 e, 761, Limitation of Actions §§ 6 a, 105, 285, 


and Replevin § 82, also 54 C.J. p 460 notes 19-22. 

RECOURSE. The term "recourse” is defined gen¬ 
erally as meaning a resort for the meeting of an 
obligation; a seeking of an expedient means for an 
end; a source of help or supply.® In ordinary legal 
and common usage, it means a resort to a pei*son 
who is secondarily liable after the default of the 
person who is primarily liable.^ 

RECOVER. In a broad general sense, ^^recover’^ is 
defined as meaning to collect;® to come into posses¬ 
sion of;® to get, obtain, procure, receive, and the 
like;*^ to get or obtain again; to get renewed pos¬ 
session of; to win back; to regain.® 

In a narrower logal sense, the term has a well- 
defined meaning,® and is variously defined as to be 
successful in a suit;^® to collect or obtain the 
amount, possibly by a suit at law;ii to have judg¬ 
ment to obtain a favorable^® or finaD^ judg¬ 
ment to obtain by course of law;l® to obtain by 


75. Pa.—Commonwealth v. Meclea- 
ry, 23 A.2d 224, 147 Pa.Super. 9. 

Tex.—Garllngton v. State, 109 S.W.2d 
762, 133 Tex.Cr. 218, 

76. Pa.—Commonwealth v. Meclea- 
ry, 23 A.2d 224, 147 PaSuper. 9. 

77. Okl.—Dowell v. State, 122 P.2d 
406, 74 Okl.Cr. 6. 

1. Black L.D. 

Prout patet per recordum see 73 C.J. 

S. p 264 note 29. 

2. Black L.D. 

3. Cal.—Cook V. Superior Court in 
and for Los Angreles County, 65 P. 
2d 1227, 1229, 12 CaiJ^pp.2d 608. 

Phrases 

(1) **Asslgrnment without recourse’* 
see Assismments S101 a. 

(2) ‘‘Indorsement without" re¬ 
course” see Bills and Notes S 214 b 
( 2 ). 

(3) “No recourse” defined see 66 
C.J.S. p 597 note 59. 

4. Mp.—^IndustrluJ Bank & Trust Co. 
V. Hesselbergr, 195 S.W.2d 470, 476. 

6. U.S.—^Douglass v. Eeynolds, 

Byrne & Co., Miss., 7 Pet. 113, 128, 
8 L.Ed. 626. 

Ariz.—Corpus OTuris quoted in Covert 
V. Handles, 87 P.2d 488, 490, 53 
Ar& 225. 

Phkases employing the term “re¬ 
cover” and as to which more recent 


adiudlcations have not been found 
see 63 C.J. p 656 notes 49-55. 

6. Ariz.—Corpus juris quoted In 
Covert V, Randles, 87 P.2d 488, 
490, 53 Ariz, 225. 

m.—Standldge v. Chicago, etc., R. 
Co., 98 N.B. 968, 96$, 254 Ill. 524, 
40 L.RAu,K.S., 529, Ann.Cas.l913C 
65. 

7. Ariz.—Corpus JUrls quoted lu 
Covert V. Handles, 87 P.2d 488, 
490, 53 Ariz. 226. 

53 O.J. p 665 notes 21, 23, 24. 

To get damages or compensation 
Kan.—Swader v. Kansas Flour Mills 
Co., 176 P. 143, 144, 103 Kan. 378. 
53 C.J. p 655 note 25. 

8. Cal.—Olds V. General Acc. Fire 
& Life Assur. Corp., 155 P.2d 676, 
680, 67 Cal.App.2d 812. 

53 C.J. p 655 notes 28, 29. 

To get back again 

U.S.—^Peterson v. Nash Bros., Minn., 
112 F. 311, 314, 60 C,C.A. 260, 66 
L.R.A. 344—McKey v. Lee, Ill., 
106 F. 923, 926, 45 C.C.A. 127. 

I The popular, ordinary, and vulgar 
meaning is to regain the possession 
of something which may have been 
lost or taken away; to reduce to ac¬ 
tual possession something to which 
we have or may assert a claim.—^U. 

S. V. Morris, C.C.N.T., 26 F.Cas.No. 
15,816,1 Paine 209, 238. 

9. Ariz.—Corpus juris quoted tax 
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Covert V. Handles, 87 P.2d 488, 490, 
53 Ariz. 225. 

Ky.—^Atchison v. Owensboro, 71 S.W. 
864, 865, 114 Ky. 706, 24 Ky.L. 
1529. 

10. Ariz.—Corpus Juris quoted in 
Covert V. Handles, 87 P.2d 488, 490, 
53 Ariz. 225. 

63 C.J. p 655 note 34. 

11. Ariz.—Corpus Juris quoted In 
Covert V. Randles, 87 P.2d 488, 
490, 63 Ariz. 225. 

Ill.—Peavler v. Mt Vernon, 158 Ill. 
App. 610, 612. 

12. Ariz.—Corpus Juris quoted in 
Covert V. Randles, 87 P.2d 488, 
490, 63 Ariz. 225. 

58 C.J. p 655 note 36. 

13. Ariz.—Corpus Juris quoted in 
Covert V. Randles, 87 P.2d 488, 
490, 53 Ariz. 225. 

Me.—Oxford v. Paris, 88 Me. 179, 
181. 

14. Ariz.—Corpus Juris quoted in 
Covert V, Randles, 87 P.2d 488, 
490, 53 Ariz. 225. 

53 C.J. p 655 note ,38. 

15. Ariz.—Corpus JUrls quoted in 
Covert V. Randles, 87 P.2d 488, 
490, 53 Ariz. 225. 

Ky.—Corpus Juris cited in Grant v. 
City of Winchester, 220 S.W.2d 998r 
994, 310 Ky. 41,7. 

53 C.J. p 656 note 39. 

16. Ariz.—Corpus Juris quoted in 
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BECOVER-BECOVEBY 


judieial action or proceeding, 3 jxy legal man- 
ner.18 In. this legal sense, ‘^recover*^ is further 
defined as meaning to obtain by means of an ac- 
tion,i® in contrast to voluntary payment to obtain 
title to by final decree or judgment in a court of 
law;2i to succeed in an action^^ or in a lawsuit ;23 
and in this legal sense it has been held not to include 
necessarily, or even ordinarily, the actual payment 
of the money sued for.^^ It has been said that 
the term '^recover'’ has often been defined as the 
obtention of something by means of a legal action 
and the judgment of a court.25 

Recovering, A term which has been held to mean 
not only regaining possession which has been lost 
or obtaining possession not theretofore had, but also 
reta i ni ng possession already had and which has not 
been disturbedL^^ 

Recovered, It has been said that "recovered,’^ 
in its general sense, imports a payment compelled by 
judicial proceedings.^^ The word has been held 
equivalent to, or synonymous with, ^'collected^’ see 
14 C.J.S. p 1321 note 43.2^ and ^‘obtained” see 67 
C.J.S. p 71 note 30.L 

BEGOVERABLE. In its larger and more popular 
sense, "recoverable” implies a capability of being ob¬ 


tained by course of law.^s It is variously defined 
as meaning obtainable from a debtor or possessor 
as by legal process susceptible of being regained 
or gotten baok;^^ that which can be recovered as 
a matter of l^al right that which is able to be,^^ 
or is capable of being,^^ recovered. 

BEOOVEBEE. In old conveyancing, the party who 
suffered a common recoveiy.^^ 

BEOOVEBEB. Demandant in a common recovery, 
after judgment has been given in his favor.^^ 

BECOVEBY. While it has been said that the word 
"recovery^' has an established meaning,and is well 
understood,^^ in fact it has several meanings, and in 
common speech it signifies the regaining of that 
which has been lost, or missing, or taken away,38 
and it may be used in the ordinary sense of obtain¬ 
ing the thing sought.®® However, the word 
coveiy” does not necessarily imply that at some 
previous time the person had owned or had been in 
possession of the property in question.^® It does not 
mean merely the regaining of possession which has 
once been lost,^^ and it does not merely mean the 
obtaining of possession which had therefore not 
been had,^® but it may also mean the retention of 


Covert V. Randles, 87 P.2d 488, 
490, 58 Ariz. 225. 

53 C.J. p 656 note 40. 

17. Arlz.—Corpus Juris guoted lu 
Covert V. Randles, 87 P.2d 488, 
490, 53 Ariz. 225. 

Ky.—Corpus Jnxls cited In Grant v. 
City of Winchester, 220 S.W.2d 
993, 994, 310 Ky. 417. 

53 C.J. p 656 note 41. 

1& Ariz.—Corpus Juris guoted in 
Covert V. Randles, 87 P.2d 488, 

490, 53 Ariz. 225. 

58 C.J. p 656 note 42. 

19. Ariz.—Ciorpus Juris guoted in 

Covert V. Randles, 87 P.2d 488, 

490, 63 Ariz. 225. 

53 C.J. p 656 note 43. 

20. Ariz.—Corpus Juris guoted in 

Covert V. Randles, 87 P.2d 488, 

490, 53 Ariz. 225. 

53 C.J. p 656 note 44. 

21. Ariz.-^orpu8 juris guoted in 

Covert V. Randles, 87 P.2d 488, 

490. 53 Ariz. 225. 

Ky.—Wooldridge v. Bradbury, 215 S. 
W. 406, 407, 185 Ky. 587. 

22. Ariz.—Corpus Juris guoted' in 

Covert V, Randles, 87 P.2d 488, 490, 
53 Ariz. 225. 

53 C.J. p 656 note 46. 

23. Ariz.—Corpus Juris guoted in 

Covert V. Randles, 87 P.2d 488, 490, 
53 Ariz. 225.> 

53 C.J* P 656 note 47. 


24. Ariz.—Corpus Juris guoted in 
Covert V. Randles, 87 P.2d 488, 
490, 53 Ariz. 225. 

53 C.J. p 666 note 48. 

25. Ky.—Grant v. City of Winches¬ 
ter, 220 S.W.2d 993, 994, 310 Ky. 
417. 

26. Colo.—Central Realty Co. v. 
Frost, 232 P. 1111, 76 Colo. 413. 

27. Mo.—Gawtry v. Adams, 10 Mo. 
App. 29, 33. 

53 CJ. p 656 note 61. 

Phrases employing the word “re¬ 
covered” and as to which more re¬ 
cent adjudications have not been 
found see 53 C.J. p 657 notes 62-69. 

28. U.S.—^In re Seckler, D.CKan., 
106 F. 484, 485. 

29. U.S.—In re Oliver, D.C.Mo., 109 
P. 784, 788. 

63 C.J. p 667 note 77. 

Phrases employing the term as to 
which more recent adjudications 
have not been found see 53 CUT. p 
657 notes 88-’86. 

30. U.S.—Guns v.‘ Ellison, Pa., 114 
P, 784, 786, 52 C.CJL 866. 

53 C.J. p 657 note 78. 

31. Ind.-:Morris v. Indianapolis, 94 
N.B. 705, 710, 177 ,Ind. 869, Ann. 
Cas.l915A 65. 

53 C.J. p 657 note 80. 

32. U.S.—^In re Oliver, D.C.Mo., 109 
P. 784, 788. 

La.—Shield v. Johnson, etc., Co., 61 
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So. 787, 132 La. 773, 47 L,R.A.,R'. 
S., 1081. 

33. U.S.—In re Oliver, D.C.Mo., 109 
P. 784, 788. 

Ind.—^Morris v. Indianapolis, 94 M.E. 
706, 710, 177 Ind. 869, AnnCas. 
t915A 65. 

Capable of being sued for 

Eng.—^Piment v. Roberts, 93 L.JJSLR 
1038, 1040, 40 T.L.R 861. 

34. Black L.D. 

Common recovery see Estates S§ 27, 
88 c. 

36. Black L.I>. 

36. N.T.—^In re Hollister, 47 Him 
413, 417. 

37. U.S.—Jones v. Walker, C.C.Va., 
13 F.Cas.No.7,607, 2 Paine 688, 719. 

38. Iowa.—Gibson v. Gibson, 217 N. 
W. 862, 856, 206 Iowa 1285—Tilton 
V. Bader. 164 N.W. 871, 874, 181 
Iowa 473. 

39. Ky.—Bell County Board of Edu¬ 
cation V. Lee, 39 S.W.2d 492, 494, 
239 Ky. 817. 

4a Cal.—Monterey County v. Cush¬ 
ing, 28 P. 700, 702, 83 C41. 507. 

Iowa.—Tilton v. Bader, 164 N.W. 87L 
874( 181 Iowa 473. 

41. Colo.—Central Realty Co, r. 
Frost, 232 P. 1111, 76 Colo. 413. 

42. Colo.--^entrajl^ Rejed;^ f. 

Frost, supral 
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possession already liad and whicli has not been dis¬ 
turbed.^* 

In its general use^^ in a legal sense,^® and par¬ 
ticularly when applied to debts or demands,the 
word “recoveiy^^ means recovery had by process and 
course of law;^'^ actual possession of anything, or its 
value, by judgment of a legal tribunal;^* and it 
has been said that it means no more than obtain¬ 
ing by course of law or judicial proceeding,al¬ 
though in special cases it may mean that which is 
collected or obtained without sxdt.^o 

In a legal sense, “recovery^ is defined as meaning 
the obtaining of a thing by the judgment of a 
court, as the result of an action brought for that 
purx)ose;5i the obtaining of right to something by 
verdict and judgment of a court from an opposing 
party in a suit;the restoration** or vindication*^ 
of a right existing in a person, by the formal judg¬ 
ment or decree of a competent court, at his instance 
and suit, or the obtaining, by such judgment, of 
some right or property which has been taken or 
withheld from him.** 

While it has been held that there may be a re¬ 
covery without an actual receipt or collection of 


money, as where plaintiff obtains a judgment al¬ 
though no money is collected thereon,** it has also 
been held that in order for there to be a recovery 
there must be the actual receipt of money.*^ 

‘^ecovery^^ also may mean the amount of the 
finding in favor of the successful party,** exclusive 
of costs** or interest;** the amount collected,*^ or 
obtained,** or ultimately received under, or in con¬ 
sequence of,** the judgment. 

‘'Recovery^^ has been held synonymous with "col- 
lection'^ see 14 C.J.S. p 1323 note 85, and it may be 
used in such a sense that it is not a loose synonym 
for ^^satisfaction.”*^ ‘^Recoveries” has been dis¬ 
tinguished from “avails” see 7 C.J.S. p 1301 note 78. 

Recovery of damages is treated generally in Dam¬ 
ages § 1 et seq; and recovery and imposition of 
fines and modes of recovery in Fines §§ 3, 4 Re¬ 
covery back of payments made generally see Pay¬ 
ment §§ 132-160; of fees to an attorney see At¬ 
torney and Client § 192; of fines see Fines § 17; 
of taxes see the C.J.S. title Taxation §§ 634r-639, 
also 61 C.J. p 080 note 71-p 1010 note 10; of 
municipal assessments and taxes see Municipal Cor¬ 
porations §§ 1575-1577, 2060. Recovery back of 


43. Colo.—Central Realty Co. v. 
Frost, supra. 

44- Cal,—^People v. Reis, 18 P. S09, 
313, 76 Cai. 269. 

53 C.J. p 667 note 1. 

45- Iowa.—^Tilton v. Bader, 164 N. 
W. 871, 874, 181 Iowa 473. 

46. U.S.—Jones v. Wtalker, C.C.Va., 
13 F.Cas.No.7,607. 2 Paine 688, 719. 
47- U.S,— ^U. S. V. Union Petroleiun 
S.S. Co., D.C.N.Y., IB F.2d 383, 386. 
63 C.J p 657 note 1. 

Strict Judicial meauiusT 
Oettingr iK>ssession or enforcing a 
right through judgment.—^Bell Coun¬ 
ty Board of Education v. Lee, 39 S. 
W.2d 492, 494, 239 Ky. 817. 

48. Ky.—Leslie v. York, 66 S.W. 
761, 112 Ky. 712, 23 Ky.L. 2076, 

63 C.j. p 658 note 4. 

49. Iowa.—Glhson v. Gibson, 217 N. 
W. 862, 856, 205 Iowa 1285—Tilton 
V. Bader, 164 N.W. 871, 874, 181 
Iowa 473. 

60. U.S.—^U. S. V. Union Petroleum 
S. S. Co., IXaN.T., 16 P.2d 883, 386. 
53 C.J. p 668 note 3. 

51. Ark.—Vaughan v. Humphreys, 
239 S.W. 780, 731, 168 Ark. 140, 
22 A.L.R. 1201. 

5S C.J. p 668 note 8. 

Flirases employing the term and 
as to which more recent adjudica¬ 
tions . have hot been found see 63 
O.J. p 669 notes 22-83. 

62. U.S.—CLinchfield Coal Corp. v. 


Steinman, Ya., 218 F. 567, 667, 130 
C.C.A. 187. 

63 C.J. p 668 note 9. 

The obtaining of a final Judgment 
Me.—Oxford v. Paris, 33 Me. 179, 181. 

53. ISr.T,— Wolfe v. Mack, 142 N.Y.S. 
433, 436, 81 Misc. 185. 

63 C.J. p 658 note 10. 

Title or right previonsly aoq.tiired 
“ ‘Recovery.* as a legal term, does 
not necessarily or usually mean the 
act by which the title or right of 
possession is acquired; but, on the 
contrary, its more common significa¬ 
tion is the final adjudication that the 
title or right of possession was be¬ 
fore acquired, and of right belongs, 
by virtue of the previous acquisition, 
to the party in whose favor the de¬ 
cree IS made.*'—Clinchfleld Coal Co. 
V, Steinman, Va., 218 F. 667, 567, 
130 C.C.A. 137. 

54. Mo.—^Rosendale v. Market Square 
Dry Goods Co., App., 213 S.W. 169, 

; 171. 

N.T.—Wolfe V. Mack, 142 N.Y.S. 433, 
436, 81 Misc. 185. 

<<Beeovcries” defined as the es¬ 
tablishment of a right by the judg¬ 
ment of a court.—^Union Petroleum 

55. Co. V. U. S., C.C.A.N.Y., 18 F.2d 
762, 763. 

55. N.Y.—Wolfe V. Mack, 142 N.Y.S. 
433, 436, 81 Misc. 186. 

56. Ga—Underwood v. Rich, 178 S. 
F. 224, 226, 48 GaApp. 660. 

67- W.Ya.—Fisher v, Mylius, 26 S. 
B. 309, 310, 42 W.Ya ,688. 
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Similarly expressed 
Where persons are entitled to any¬ 
thing out of any money or fund re¬ 
covered, such as informers, govern¬ 
ment officials, and attorneys at law 
and others who are entitled by law 
or contract to a per cent as a fee 
or compensation for services, out of 
a portion of any amount or property 
recovered, they are not entitled to 
anything until the money or fund is 
actually obtained or collected.—Un¬ 
derwood V. Rich, 173 S.F. 224, 226, 
48 GaApp. 660. 

58. Ala—Carden v. Louisville, etc., 
R. Co., 66 So. 921, 922, 11 AlaApp. 
526. 

63 C.J. p 658 note 14. 

59. Ala—Carden v. Louisville, etc., 
R. Co., supra 

53 C.J. p 668 note 15. 

60. N.Y.—Troy City Bank v. Grant, 
1 How.Pr. 135, 136. 

63 C.J. p 668 note 16. 

61. N.Y.—In re Lahm, 167 N.Y.S. 
217, 219, 179 App.Div. 757. 

53 C.J. p 668 note 18. 

62 . Ky.—Wooldridge v. Bradbury, 
216 S.W. 406, 407, 185 Ky. 587. 

63 C*J. p 668 note 19* 

63- U.S.—U. S. V. Konstovich, CC.A. 

Va, 17 F.2d 84, 86. 

63 C.J. p 668 note 17. 

64. Mo.—Rosendale v. Market Square 
Dry Goods Co., App., 218 S.W. 169, 
171. 
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costs in actions and other proceedings generally see 
Costs § 416, and recovery back by a stockholder of 
payments made on invalid assessments see Coipo- 
rations § 363. 

BECIU5ANT. CoTvard or craven.®^ 

BEOKBATIOIT. In its popnlar sense, the word is of 
very comprehensive signification,®® and inclndes in 
its general meaning games, sports, and plays.®*^ It 
has been defined as meaning amusement;®® amuse¬ 
ment in sorrow or distress; diversion; refreshment 
of the strength and spirits, after toil; relief from 
toil or pain.®® 

‘‘Recreation” has been compared vdth "amuse¬ 
ment” see 3 C.J.S. p 1060 note 70. 

BEOBEATIONAIi. Of, pertaining to, or conducive 
to, recreation.70 

BEOBIMINATION. See Divorce § 67. 

BEOBUIT; BEORUITrNTO; BECBXJITEB. See 
Army and Navy § 21 a (1). 

BEGTIFICATION. Rectification of distilled spirits, 
in the legal sense, means any process, exclusive of 


original and continuous distillation, by which the 
spirits are separated from the substance with which 
they are mixed or combined purification of 

spirits.'^2 

"Rectification” has been distinguished from "dis¬ 
tillation” see 27 C.J.S. p 358 note 88. 

BECTIFIEB. See Internal Revenue §§ 44, 613 d, 
634a(3),97L 

RECTIFY. In its general sense, to amend; to 
correct;'^® and in a chemical sense, to refine or 
purify, especially by a process of repeated or frac¬ 
tional distillation.^^ 

Rectifying. Adjusting; amending; correcting;'^® 
also, refining by distillation; sublimation.^® It has 
been said that the mere separation and removal of 
free silica from iron ore, which thereby leaves the 
ore higher in iron and lower in silica, do not con¬ 
stitute rectifying.'^^ 

recto, a writ of right, in various cases.^* 

BECTOB. See the C.J.S. title Religious Societies § 
39, also 63 C. J. p 660 notes 86,86. 

RECTORIAL TITHES. Predial tithes.7® 


65. Black L.D. 

'<Tlie word proiLOiULced I17 a coxa- 
natant in the trial by battel, when 
he acknowledged himself beaten.”— 
Black L.D. 

66. IT.H.—Corey v. Bath, 85 N.H. 
630, 638, 639. 

67. KBC.—Corey v. Bath, supra. 
StiLdy of books has been considered 

not recreation under some circum¬ 
stances.—City of Fort IWorth v. 
Burnett, Tez.Civ.App., 116 S.W.2d 
436, 439. 

68. N.H.—Corey v. Bath, 36 N^H. 
630, 638. 

69. Cal.—^McClure v. Visalia Board 
of Education, 176 P. 711, 712, 88 
Cal.App. 600. 

53 C.J. p 659 note 40. 

70. Cal.—^McClure v. Visalia Board 
of Education, supra. 

Recreational activity see 1 C.J.S. p 
1423 note 26. 

71. iUJS.—W ampole & Co. v. TJ. S., 
Pa., 191 F. 573, 676, 112 C.C.A. 683. 

53 C.J. p 660 note 68. 

Similarly expressed 

“The rectification of distilled spir¬ 
its is ordinarily accomplished by dis¬ 
tillation in a rectification plant which 
Insults in partial purification of the 
original product through the removal 
of certain impurities. Bectlflcatlon 
is ordinarily accomplished by mixing 
the original distillate with other sub¬ 


stances. In each instance a product 
different from the original product 
results,”—Austin, Nichols & Co. v. 
U. S., 87 F.Supp. 766, 767, 115 CtCl. 
202 . 

72. U.S.—fU. S. V. Tenbroek, Pa., 2 
Wheat. 248, 258, 4 L.Ed. 231. 

La.—State v. American Sugar-Refin¬ 
ing Co., 25 So. 447, 456, 51 LaAnn. 
562, 686. 

73. Webster New IntB. 

74. Webster New IntD. 

“Rectified whisky” defined and dis¬ 
tinguished from “straight whisky” 
see Intoxicating Liquors § 13. 

75. La—State v. American Sugar- 
Refining Co., 25 So. 447, 455, 51 La 
Ann. 562. 

Pa—Commonwealth v. Giltinan, 64 
Pa 100, 106, 

76. La—State v. American Sugar- 
Refining Co., supra 

63 C.J. p 660 note 72. 

77. Ohio.—Cleveland-Cllffs Iron Co. 
V. Glander, 62 N.B.2d 94, 97, 146 
Ohio St 423. 

78. Abbott L.D. 

Breve de recto see 11 C.J.S. p 836 
note 66. 

Beoto de advooatlone ecolesitB 

A writ which lay at common law, 
where a man had right of advowson 
of a church, and, the parson dying, 
a stranger had presented.—Black L. 
B. 


Beoto de oustodla terrse et hsexedis 
A writ of right of ward of the land 
and heir. Abolished.—^Black L.B. 
Beoto de dote 

A writ of right of dower, which 
lay for a widow who had received 
part of her dower, and demanded the 
residue, against the heir of the hus¬ 
band or his guardian. Abolished.— 
Black L.B. 

Beoto de dote unde nihil habet 
A writ of right of dower whereof 
the widow had nothing, which lay 
where her deceased husband, having 
divers lands or tenements, had as¬ 
sured no dower to his wife, and she 
thereby was driven to sue for her 
thirds against the heir or his guard¬ 
ian. Abolished.—^Black L.B. 

Beoto de rstlonablU paarte 
A writ of right, of the reasonable 
part, which lay between privies in 
blood, as brothers in gavelkind, sis¬ 
ters, and other coparceners, for land 
in fee simple.—^Black LJD, 

Beoto qnando (or quia) dominus re- 
mislt ouxiam 

A writ of right, when or because 
the lord had remitted his court, 
which lay where lands or tenements 
in the seigniory of any lord were in 
demand by a writ of right—Black 
L.B, 

Beoto BUT disclaimer 
An abolished writ on disclaimer.— 
Black L.B. 

78. 'Black L.D. 
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RECTORY. See tlie C.J.S. title Beligious Societies 
§ 1; also 53 C.J. p 661 notes 89-91. 

RECTUM. Right; also a trial or accusation.®® 

RECTUS IN’ CURIA. Hterally '^ight in Court.” 
The condition of o-ne who stands at the bar, against 
whom no one objects any offense.®^ 

RECUFERATIO. Latin, in old English law, recov¬ 
ery; restitution by the sentence of a judge of a 
thing that has been wrongfully taken or detained.®^ 

As the first word of a maxim as to which there 
have been no recent applications see 53 C.J. p 661 
note 97. 

RECUPERATORES. In Roman law, a species of 
judges first appointed to decide controversies be¬ 
tween Roman citizens and strangers concerning 
rights requiring speedy remedy, but whose jurisdic¬ 
tion was gradually extended to questions which 
might be brought before ordinary judges.®® 

RECUR. To occur again.®^ 

REGURRENBUM. As the first word of a maxim 
as to which there have been no recent applications 
see 53 C.J. p 661 note 7. 

RECURRENT. Returning from time to time.®® 

RECURRENT INSANITY. See Insane Persons § 
2 b (5). 

RECURSO DE GASACI6N. As a method of re¬ 
view see Appeal and Error § 8 a. 


RECUSANTS. In English law, persons who will¬ 
fully absent themselves from their parish church, 
and on whom penalties were imposed by various 
statutes passed during the reigns of Elizabeth and 
James I.®® Those persons who separate from the 
church established by law.®*^ Numerous laws against 
recusants were passed in the persecuting times of 
Charles II, in which reign these recusants were 
chiefly nonconformists.®® 

RECUSATIO JUDICIS. In the civil law, a re¬ 
fusal of, or exception to, a judge on any suspicion 
of partiality.®® 

RECUSATION. In the civil law, a species of ex¬ 
ception or plea to a jurisdiction, to the effect that 
the particular judge is disqualified from hearing tho 
cause by reason of interest or prejudice;®® tho 
challenge of jurors an act of what nature so¬ 
ever it may be, by which a strange heir, by deeds or 
words, declares he will not be heir.®® 

RECUSATIO TESTIS. In the civil law, rejection 
of a witness, on the ground of incompetency.®® 

RED. In its primary sense, a fundamental color, ap¬ 
pearing at the lower end of the visible spectrum.®^ 

In an entirely different sense, the term is defined 
as meaning a revolutionary; an anarchist; especial¬ 
ly one practicing or favoring revolutionary social¬ 
ism,®® and it has been said that the word is not 
incapable of being used to designate a person 
believing in disobedience to the laws of his country 
and intent on forcibly seizing and appropriating the 
property of others.®® 


ao. Black L.D. 

Beotniu roaravd 

To ask for right? to petition the 
judge to do right—Black hJD. 
Bectiun, stare ad 

To stand trial or abide by the sen¬ 
tence of the coiirt—^Black Ii.D. 

81. Black L.D. 

the diie and orderly adminls- 
tratloii of jnstloe through the courts 
it is the duty of an attorney at law 
to assist the court If rectus in 
curia, he is by the same token amicus 
curia.'*—State v. Standard Oil Co., 
91 S.W. 1062, 1067, 1068, 194 Mo. 124. 

88. Black L..D. 

83. Black li.D. 

84. Md.—^Hillman v, Boone, 69 A.2d 
50$, 507. 

85. Tex.—Leache v. State, 3 S.W. 
539, 546, 22 Tex.App. 279, 58 Am. 
S.R. 688. 

Xa general usage, the term **recur- 
rent** Is used In the sense of re¬ 


peated.—Wabash Corp. v. Ross Elec. 
Gorp., D.C.N.T.. 89 P.Supp. 720, 726. 

86. Black Ii.D. 

87. Black L.D. 

trader the statutes of Sllxabeth 
and James X, ‘‘the term was practi¬ 
cally restricted to Roman Catholics.** 
—^Black LhJ>. 

88. Abbott IjJ>. 

Xn, these latter statutes, **the term 
does not, in fact, appear to have been 
applied to Roman Catholics or Jews, 
but only to Protestant dissenters.**— 
Abbott L.D. 

89. Wharton LuD. 

90. Black L..D. 

Disqiualification of judges to act see 
Judges SS 72-97. 

91. Black L..D. 

Challenges and objections to jurors 
see Juries §S 247-285. 

98. Black 1jJ>, 


Operation and effect of acceptance, 
renunciation, or release of estate 
or rights by heir see Descent and 
Distribution S9 64, 120. 

93. Black D.D. 

Competency of witnesses generally 
see the CJ.S. title Witnesses 49- 
314, also 70 C.J. p 82 note 92—p 472 
note 8. 

94. Webster New lnt.D. 

95. Webster New IntD. 

Of recent origin. 

**The word 'Red,' while now a word 
of common use in newspaper par¬ 
lance and in the political arena, is, 
in the common understanding of that 
term, of recent origin, and appears 
to have been coined daring or imme¬ 
diately after the World War, and was 
no doubt inspired by the intense fe*el- 
ing engendered by that struggle.**— 
Toomey v. Jones, 254 P. 736, 737, 124 
Okl. 167, 61 A.L.R. 1066. 

96. Okl.—Toomey v. Jones, supra. 
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Phrases employing the term are set out in the 
note.^7 

EEDCAPS. Railway terminal employees, so called 
from the color of the cax)s they wear, who perform 
services for travelers.^S 

REDDENDO SINGULA SINGULIS. Literally, 
"By referring each to each; referring each phrase 
or expression to its appropriate object.” A rule of 
construction.^® 

REDDENDUM. As one of the terms of a deed by 
which the grantor creates or reserves some new thing 
to himself out of what he has before granted see 
Deeds § 22 d. 

REDDIES OAUSAM SCIENTIffi. Giving the rea¬ 
son of his knowledge.! 

REDDERE. In old English law, to give or yield, 
to pay, to render.® 

As the drst word of a maxim as to which there 
have been no recent applications see 53 C.J. p 662 
note 50. 

REDDIDIT SE. He has rendered himself.^ 


REDDITARIUM. In old records, a rental, or rent 
roll.4 

REDDITION. A surrendering or restoring; also 
a judicial acknowledgment that the thing in demand 
belongs to the demandant, and no-t to the person 
surrendering.® 

RHDDITUS. See Reditus, infra p 178 note 58. 

REDEEM. Although it has been said that the word 
"redeem” has a well-defined legal meaning,® and a 
meaning which is well understood by lawyers,^ in 
fact, the term has more than one meaning in law,® 
and it has been stated that it has no definite signi¬ 
fication,® and that its meaning may vary under 
differing conditions.!® 

‘Redeem” is derived from the Latin "redimere” 
meaning to buy back,!! but it has been said that the 
word now has a dijSerent signification,!® and it is 
understood by the man in the street to mean clear¬ 
ing title to property by satisfying some claim or 
lien.!® 

While "redeem” does not necessarily contemplate 
the existence of a valid existing indebtedness,!^ it 
implies the existence of a debt!® and means to rid 


97. Tlirases 

<1) “Red book of the exchequer'’ 
see Book 11 C.J.S. p 521 note 97.6. 

(2) “Red brass" see 11 CLJ.S. p 
766 note 45. 

(8) “Red dosr” as a mining: term 
see Mines and Minerals § 8 fau 

(4) “Red-handed” described as 
meaning: with the marks of crime 
fresh on him.—^Black L.D. 

(6) “Red Hgrht" see 63 CJ.S. p 883 
note 46. 

(6) “Red tape" defined as meaning 
order carried to fastidious excess; 
system run out into trivial extremes. 
—•Webster v. Thompson, 66 Ga. 431, 
434—53 C.J. p 662 note 29. 

(7) “Red top;" a well-known spe¬ 
cies of bent grass, also called English 
gnrass and Herd’s grass.—Coen v. 
Denver Mut, F. Ins. <3o., 166 Ill.App. 
382, 336. 

(8) Other phrases as to which more 
recent adjudications have not been 
found see 63 C.J. p 662 notes 33, 34. 

9& »a.S.—IStarrison v. Kansas City 
Terminal Ry. C?o., D.C.Mo., 86 P. 
Supp. 434. 436. 

Pair Labor Standards Act as applied 
to redcaps or porters see Master 
and Servant S 15! (®) d (a). 

The des^hatioxi '^ushers” is more 
descfiptive’ of their functions.—Har¬ 
rison V. Kansas City Terminal 'Ry. 
Co., supra. ‘ r . 

99w Black UD. , 


Beddenda singfula singrulis 

Let e€Lch be put in its proper place; 
that is, that the words should be 
taken distributively.—^Bouvier L.D. 

<*The method of oonstmotloiL ap¬ 
plied in such a sentence as this: 'if 
any one shall draw or load any 
sword or gun,' the word 'draw' is ap¬ 
plied to ’sword* only, and the word 
’load’ to *gun’ only, ^e former verb 
to the former noun, and the latter 
to the latter, because it is impossible 
to load a sword or draw a ^n; and 
so of other appUcatlozis of different 
sets of words to one another."— 
Wharton Leg.Max. 

Applied in 

U.S,—^Wright V. Scott, C.C.N.J., 30 
P.Cas.No.18,092, 4 Wash. 16, 21. 

63 C.J. p 662 note 42 £c]. 

1. Black L.D. 

In Scotch pxaetioe, a formal phrase 
used in depositions, preceding the 
statement of the reason of the wit¬ 
ness' knowledge.—^Black LJD. 

2. Burrlll L.D. 

3. Black L.D. 

In old SngliSh practioe, a term 
applied to a principal who had ren¬ 
dered himself in discharge of his 
bail.—Black L.D. 

4. Black L.D. 

6. Black L.D. 

6, Ind.—Williams v. Hoffman, 76 
E. |440, 443,. 39 Ind.App. 315. 
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7. Md.—Day v. Davis, 61 A. 676, 
578. 101 Md. 259. 

8. Mo.—Carson v. Lee, 219 S.W. 629, 
632, 281 Mo. 166. 

Utah.—^Thornley Land & Livestock 
Co. V. Galley, 143 P.2d 283, 286, 105 
Utah 619. 

9. Ark.—Sturgis v. Hughes, 178 S. 
W.2d 236, 238, 206 Ark. 946—Mat¬ 
thews V. Stevens, 269 S.W. 736, 788, 
163 Ark. 167. 

Iowa.—Cold V. Beh, 132 H.W. 73, 77, 
152 Iowa 368. 

Utah.—Thomley Land & Livestock 
Co. V. Galley, 143 P.2d 288, 286, 105 
Utah 619. 

10. Tex.—^Toung v. Pitts, ClvJLpp., 
183 S.W.2d 186, 190. 

11. Ky.—Talley v. Eantland, 82 S. 
W‘.2d 368, 872, 259 Ky. 241. 

12. E:y.—^Talley v. Eastland, suprcu 

13. Ky.—Talley v. Eastland, supra 

14- Ark.—Sturgis v. Hughes, 178 S. 

W.2d 236, 238, 206 Ark. 946. 

Utah.—Thomley Land & Livestock 
Co. V. Galley, 143 P.2d 288, 286, 
105 Utah 619. 

53 C.J. p 668 note 76 [b]. 

15. Ark.—Newport v. Chandler, 178 

S.W.2d 240, 245, 206 Ark. 974, 165 
A.L.R. 1096. 

Dl.—Workman v. Greening, 4 NJE5. 
385, 387, 116 HI. 477—Bane. v. 
Pritchett, 228 HLApp. 617, 625. 
Ky.—Spears v., Atkins, 146, S.W.2d 
1064, 1067, 384 Ky, 769—Talley v 
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property of that encxunhrance,^® and it negatiyes the 
idea of an absolute sale.^*^ Q^us the term indicates 
a pledge rather than, an absolute sale^^^ and is 
usually associated with the regaining of some prop¬ 
erty which has been pledged to secure an obliga- 
tion.i^ It does not necessarily fix the nature of an 
instrument, 20 but, when employed in legal docu¬ 
ments and contracts, ‘^redeem” is ordinarily under¬ 
stood as meaning to release property pledged or 
mortgaged from the lien or claim of ihe pledgee or 
mortgagee.2i However, it has been said that "re¬ 
deem'^ may he used in a wider sense than retrieving 
the title to mortgaged land .22 

^^deem" is variously defined as meaning to 
huy23 or to purchase^^ back; to repurehase;25 to 
receive hack by paying the obligation ;20 to re¬ 
gain ;27 to regain, as mortgaged property, by pay¬ 


ing what is due;2S to regain possession by payment 
of a stipulated price ;22 to recover or r^ain, as 
pledged or mortgaged property, by the requisite 
fulfillment of some obligation, as by payment of 
what may be due;®® to liberate an estate by paying 
the debt for which it stood as security.®^ 

The term has been held synonymous with "repur¬ 
chase,’^®® and is sometimes used as equivalent to 
"reconvey” see ante p 107 note S7. 

Redeemed. Bought back®® from one who l^lly 
holds;®^ reacquired; repurchased.®® 

BEDEEMABLri. Subject to redemption; admitting 
of redemption or repurchase; given or held under 
conditions admitting of reacquisition by purchase.®® 

EEDEIiIVISB. To deliver back another’s prop- 
erty.®7 


SSastland, 82 S.W.2d 868, 872, 259 
Ky. 241. 

Wyo.—Carpenter & Carpenter v. 
Kingrliam, 109 P.2d 463, 472, 56 
Wyo. 314. 

16, Ky.—^Talley v. Eastland, 82 S.W. 

2d 368. 372, 259 Ely. 241. 

17- m.—Workman v. Greening, 4 N. 
B. 385, 887, 116 111. 477—Bane v. 
Pritchett, 228 IlLApp. 617, 625. 

Ky.—Spears v. Atkins, 146 S.W.2d 
1064, 1067, 284 Ky. 769—Talley v. 
Eastland, 82 S.W.2d 868, 372, 259 
Ky. 241. 

Wyo.—Carpenter & Carpenter v. 
Kingham, 109 P.2d 463, 472, 56 
Wyo. 814. 

18. N.T.—Pike v. Naylon Securities 
Co., 251 K.Y.S. 659, 668, 140 Misc. 
734. 

19. Utah.—^Thornley Land & Live¬ 
stock Co. V. Galley, 143 P.2d 283, 
285, 105 Utah 519. 

30i. Mo.—Carson v. Lee, 219 S.W. 

629, 682, 281 Mo. 166. 

Utah.—^Thornley Land & Livestock 
Co. V. Galley, 143 P.2d 283. 286, 

105 Utah 519. 

31. Ky.—Talley v. Eastland, 82 S. 

W.2d 368, 372, 269 Ky. 241. 

Wis.—^Musgat V. Pumpelly, 1 N.W. 
410, 418, 46 Wis. 660. 

33. Mo.—Carson v. Lee, 219 S.W. 

629, 632, 281 Mo. 166. 

Utah.—Thomley Land & Livestock 
Co. V. Galley, 143 P.2d 283, 286, 

106 Utah 519. 

33. S.C.—Bryan v. Boyd, 84 S.B. 
992, 994, 100 S.C. 897. 

63 CJ*. p 668 note 71. 

Phrases employing the term and as 
to which more recent adjudications 
have not been found see 68 CJ. p 
664 notes 81-85. 

34. U.S.—Layton v. Thayne^ aOA. 
Utah. 144 F.2d 94, 96. 


N.M.—^Langhurst v. Langhurst, 164 
P.2d 204, 205, 40 N.M. 329. 

Utah.—^Thornley Land & Livestock 
Co. V. Galley, 143 P.2d 283, 286, 105 
Utah 519. 

63 C.J. p 663 note 72. 

85- Ark.—Sturgris v. Hughes, 178 S. 

W.2d 236, 238, 206 Ark. 946. 

N.M.—Langhurst v. Langhurst, 164 
P.2d 204, 205, 49 iNT.M. 329. 

Utah.—Thornley Land & Livestock 
Co. V. Galley, 143 P.2d 283, 286, 
106 Utah 519. 

53 C.X p 663 note 73, 
m a literal sense 

N.C.—^Bunn v. Braswell, 66 e?.E. 86, 
86, 142 N.C. 113. 

38. U.S.—^Layton v. Thayne, C.C.A. 

Utah, 144 F.2d 94, 96. 

53 C.jr. p 663 note 74. 

37- Ark.—Sturgis v. Hughes, 178 S. 

W.2d 236, 238, 206 Ark. 946. 

Utah.—Thornley Land & Livestock 
Co. V. Galley, 143 P.2d 283, 286, 
106 Utah 619. 

53 C.J. p 663 note 76. 

88. U.S.—Layton v. Thajme, C.C.A. 

Utah, 144 F.2d 94, 96. 

53 C.J. p 663 note 77, 

29. Tex.—^Young v. (Fitts, CivA.pp., 
188 S.W.2d 186, 190. 

53 C.J. p 664 note 78. 

30. Mont—^Paxcells v. Nelson, 63 F. 
2d 181, 134, 108 Mont 412. 

Similarly defined 

To recover or regain, as pledged or 
mortgaged property, by payment of 
what is due.—^Young v. Pitts, Tex. 
Civ.App., 183 S.W.2d 186, 190. 

31. N.C.—^Bunn v. Braswell, 56 S.E. 
85, 86, 142 N.C. 113. 

53 C.J. p 663 note 75. 

38. Ark.—Newport v. Chandler, 178 
S.W.2d 240, 245, 206 Ark. 974, 165 
A.L.R. 1096. 

N.M.—Sanchez v. New Mexico State 
Tax Commission, 180 P.2d 246, 247, 
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51 N.M. 164—Langhurst v. Lang- 
hurst 164 P.2d 204, 206, 49 N.M. 
329. 

Utah.—^Thornley Land & Livestock 
Co. V. Gailey, 143 P.2d 283, 286, 
106 Utah 619. 

63 C.J. p 663 note 73 [a]. 

33- UJS.—^Lord v. Territory of Ha¬ 
waii, C.C.A.Hawail, 79 P.2d 761, 
764. 

Idaho.—Steinour v. Oakley State 
Bank, 262 P. 1052, 1055, 45 Idaho 
472. 

Utah.—Thornley Land & Livestock 
Co. V. Gailey, 143 P.2d 283, 286, 
106 Utah 619. 

34, Idaho.—Steinour v. Oakley State 
Bank, 262 P. 1052, 1055, 45 Idaho 

472. 

Utah.—^Thornley Land Livestock 
Co. V. Gailey, 143 P,2d 283, 286, 
105 Utah 519. 

35. Iowa.—Arends v. lYerlchs, 184 
N.W. 660, 656, 192 Iowa 286, 

36- Black L.D. 
mable to redemption 
Eng.—^In re Chicago, etc., Granaries 
Co., [1898] 1 Ch. 263, 267, 67 L.J, 
Ch. 109, 77 L.T.Rep..N.S., 67T. 
Phrases 

(1) **Redeemable bonds’’ as some¬ 
times interchangeable with ‘’callable 
bonds’* see 12 C.J.S. p 886 note 42. 

(2) “Redeemable rights” defined to 
be those rights which return to the 
conveyor or disposer of land, etc., 
on payment of the sum for which 
such rights are granted.—^Musgat v. 
Pumpelly, 1 (N.W. 410, 414, 46 Wis. 
660. 

87- U.S.—Amwerican Brake Shoe & 
Foundry Co. v. New York R. Cos., 
D.C.N.Y., 293 F. 612, 623. 
^‘Bedelivar and surrender up” 

U.S.—American Brake Shoe & Found¬ 
ry Co. V. New York R. Cos., supra. 
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REDELIVILrY. a yielding and delivering back of 
a tliing;38 a turning back to the owner.^^ 

The term is treated in various connections through¬ 
out this work, particular reference being made to 
Alteration of Ihstraments §§ 58 b, 70, Attachment 
§§ 299 c, 300, 316 a, 400, 457 a. Deeds §§ 31, 50, 
175, Gifts §§ 28, 45, 46, 50, 51, 59, Insurance § 2^5 
a (1), Receivers § 263, and the title index to Bail¬ 
ments. For other particular applications of and 
specific uses of the term consult the Descriptive- 
Word Index, 

REDELIVERY BOND. See Attachment §§ 528, 
540 b (1); Detinue § 17; Executions §§ 116-119; 
Garnishment § 190 a; and Replevin §§ 292-343. 

REDE MI SE. A regranting of land demised or 
leased.^® 

REDEMPTION. In a literal sense,^i the act of^^ 

buying back or repurchasing ^ buying back;^^ 
a purchase back;45 a repurchase.^® ‘Ademption” 
is also defined as meaning the light of redeeming 
and reentering into possession.^*^. While the term 
includes the idea of a repurchase, it denotes some¬ 
thing more than a mere repurchase,^® and implies 
that there is something to be redeemed, something 
lost to be gotten back,^® and indicates a change of 
interest in the thing to be redeemed.®® Redemption 
may be employed in the sense of paying back, or 
satisfying one’s indebtedness, rather than with any 
thought of buying or purchasing,®^ the payment of 
an obligation according to its tenns,®2 and it may 
be employed in the sense of payment generally see 
Payment § 2, or in the sense of exchange see Ex¬ 
change of Property § 1 b. 


^Ttedemption” has been compared with, or dis¬ 
tinguished from, "contract for repurchase” see 17 
C.J.S. p 290 note 97, 'purchase” see 73 C.J.S. p 1256 
note 99, and "retirement.”®® 

In the law of mortgages "redemption” is defined 
as a transaction through which the mortgagor, or one 
claiming in his right, by means of a payment or 
the performance of a condition, reacquires or buys 
back the title which may have passed under the 
mortgage or divests the mortgaged premises of the 
lien which the mortgage may have created, as stated 
in Mortgages § 813. 

^Tledemption” is also treated in various other 
titles throughout this work, particular reference 
being made to the C.J.S. titles Chattel Mortgages §§ 
432-439, Corporations §§ 277-281, Executions §§ 
253-265, Ground Rents § 9 e, Ju^cial Sales § 37, 
Mechanics’ Liens § 347, Municipal Corporations §§ 
2100-2105, Pawnbrokers § 10, Pledges §§ 60, 51, and 
Sales § 628, also 55 C. J. p 1321 note 77-p 1323 note 
99, and Taxation §§ 841-894^ also 61 C.J. p 1241 
note 85-p 1290 note 85. 

For other particular applications and specific uses 
of the term consult the Descriptive-Word Index. 

REDEMPTIONER. The term is defined in Judicial 
Sales § 37 b. 

REDEMPTIONES. In old English law, heavy 
fines.®^ 

REDEVANGE. In old French and Canadian law, 
dues payable by a tenant to his lord, not necessarily 
in money.®® 


38. Black 

3d. N.T.—Callahan v. Munson SB. 
Co., 130 N.T.S. 869, 870, 71 Misc. 
525. 

40. Black L.D. 

41. Neb.—^Lincoln County v. Shu¬ 
man, 292 N.W. 80, 83. 138 Neb. 84 
—^Marker v. Scotts Bluff County, 
289 N.W. 534, 537, 137 Neb. 860. 

48. Neb.—^Lincoln County v. Shu¬ 
man. 292 N.W. 30, 33. 138 Neb. 84 
—^Marker v. Scotts Bluff County, 
289 N.W. 634, 537, 137 Neb. 860. 

43. Neb.—^Lincoln County v. Shu¬ 
man. 292 NW. 30, 88, 138 Neb. 84 
—Marker v. Scotts Bluff County, 
289 N.W. 634, 637, 137 Neb. 360. 

N.M.—^Langhurst v. Langhurst, 164 
P.2d 204, 205, 49 N.M. 329. 

44. nCT.S.—Corpus Juris guoted lu 
IFelln V. Kyle, C.C.A.Pa., 102 P.2d 
849, 850. 

53 C.J. p 665 note 4. 

Phrases employing the term and 
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as to which more recent adjudica¬ 
tions have not been found see 63 C.J. 
p 665 notes 10, IL. 

45. XJ.S.—Corpus Juris guoted in 
Felin V, Kyle, C.<XA.Pa., 102 P.2d 
349, 350. 

La.—State v. Ross, 81 Bo. 886, 380, 
144 La. 898. 

46. fU.S.—Corpus Juris guoted lu 
Felin v. Kyle, C.C.A.Pa., 102 P.2d 
349, 350—Averill v. Commissioner 
of Internal Revenue, C.C.A.1, 101 F. 
2d 644, 648. 

53 C.J. p 665 note 6. 

47. Ark.—Webb v. Williamson, 162 
S.W,2d 812, 814, 202 Ark. 768. 

48. Ala.—Hall v. Hall, 2 So.2d 908, 
914, 241 Ala. 397. 

49. Miss.—Seward v. Dogan, 21 So. 
2d 292, 296, 198 Miss. 419. 

W.Va.—Webb v. Ritter, 54 S.E. 434, 
491, 60 W.Va. 198. 

50. MiSs.—Seward v. Dogan, 21 So. 
2d 292, 295, 198 Miss. 419. 
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51. U.S.—Felin v. Kyle^ C.aA..Pa., 
102 F.2d 849, 850. 

52. TJ.S.—U. S. V. Fairbanks, C.C.A. 
Cal., 95 F.2d 794, 796. 

53. Distluotiou Stated 

In common understanding and ac¬ 
cording to dictionary definition the 
word **retirement** is broader in scope 
than “redemption;” it is not synony¬ 
mous with the latter, but includes it. 
—^McClain v. Commissioner of In¬ 
ternal Revenue, Geu, 01 S.Ct 373, 375, 
311 fU.S. 627, 85 LJBJd. 319—Shaw v. 
Commissioner of Internal Revenue, 
C.O.A.7. 117 P.2d 587, 588. 

54. Black L.D. 

Fines as pecuniary punishments see 
Fines S 1 et seg. 

DlstlugulBhed from ^telserloordla’* 
which is defined as “mercy; a fine 
or amerciament; bjx arbitrary or dis¬ 
cretionary amercement.”—Black liJ>. 

65. Black Ii.lX 
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KEDHlBITIOiN’. A civil law term employed in tlie 
law of sales to denote the avoidance of a sale because 
•of some vice or defect in the thing sold, as stated 
in the C.J.S. title Sales § 100. Eedhibitory actions 
Are treated in Sales § 349. 

ItEDISCOniTT. The word is defined in Banks and 
Banking § 397. 

1WDISSBIZIN. In old English law, a second dis- 
eeizin of a person of the same tenements, and by the 
eame disseizor, by whom he was before disseized.^^ 

IKEBISTHpIBnTlON. A dealing back; a second or 
new distribution.5'7 

BCDITUS; KEDDITXTS. A Latin term meaning a 
revenne or return; income or profit; specifically, 
rent.53 

Redditus. As the first word of a maxim as to 
which there have been no recent applications see 
C.J. p 663 note 66. 

KBBMANS. In feudal law, men who, by the ten- 
jure or custom of their lands, were to ride with or for 
the lord of the manor, about his business.^^ 

BXiDOBATOEES. In old English law, those who 
buy stolen cloth and turn it into some other color 
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or fashion that it may not be recognized; redub- 
bers.®® 

BBDOUND. To conduce in the consequence, to 
contribute, to result.It has been distinguished 
from "require.”®^ 

BBDBESS. Eeparation of wrong.®^ 

BEDTJBBEBS. In criminal law, those who bought 
stolen cloth and dyed it of another color to pre¬ 
vent its being identified were anciently so called.®^ 

EEDTJGE. An elastic verb®^ with many technical®® 
and widely variant®^ meanings, according to the 
connection in which the term is used.®® 

It has been said that in its ordinary signification 
"reduce” does not mean to cancel, destroy, or bring 
to naught, but to diminish, lower, or bring to an 
inferior estate;®® and thus is variously defined as 
meaning to bring to a former state ;'^® to bring to a 
certain condition to bring to an inferior state 
with respect to rank, size, quality, value, or the 
like;*^® to diminish; to lower; to degrade or im¬ 
pair;"^® to replace to restore.*^® 

The word has been held synonymous with "con¬ 
tract” see 17 C.J.S. p 290 note 10. 

Reduced. Contracted;'^® exhausted.*^^ 


56, ^lack Li.D. 

67. Century D. 

“Bedistributions” as sums payal)le as 
winnings under pari-mutuel sys¬ 
tem of betting on races see Nam¬ 
ing Sic (2). 

58. Black L.D. 

Beditns albi 

White rent; blanche farm; rent 
payable in silver or other money.— 
Black L.D. 

^Beditns asslsas 

A set or standing rent.—^Black L. 

P. 

Beditns oapitales 

Chief rent paid by freeholders to 
go CLUit of all other services.—^Black 
L..D. 

Beditns mobiles 
Farm rents.—^English D. 

Beditns nigri 

Black rent; rent payable in provi¬ 
sions, com, labor, etc., as distin¬ 
guished from *‘money rent,’* called 
‘‘redltus albi.”—Black L.D. 

Beditns utileti 
Quitrents.—^Black Li.D, 

Beditns sioons 

Rent seek.—^Black Li.D. 

6 $^’ Black Ii.D. 
pa Black Ii.D. 


61. Ky.—^Mattingly v. Bead, 3 Mete. 
624, 626, 79 Am.P. 665. 

62. iKy.—^Mattingly v. Bead, supra. 

63. Webster New Int.D. 

Belated terms 

The words “action,” “cause of ac¬ 
tion,” “right,” “remedy,” and “re¬ 
dress” are often used in a legal sense 
so that one implies another; in fact 
they are so related that one, at times, 
of necessity, includes the other.— 
Painter v. Berglund, 87 P.2d 860, 363, 
31 Cal.App.2d 63. 

64. Black L..D. 

65. N.J.—^Halsey v. Adams, 43 A. 
708, 710, 63 N.J.Law 330. 

66. N.J.—Halsey v. Adams, supra. 

63 C.J. p 666 note 61. 

As a mining term see Mines and 
Minerals S 3 h. 

67. Cal.—^People v. Monterey Fish 
Products Co,, 234 P. 398, 403, 196 
Cal. 648, 88 A.L.B. 1186. 

68. N.J. —^Halsey v. Adams, 43 A. 
708, 710, 63 N.J.Iiaw 830. 

69. Mass.—Green v. Sklar, 74 N.B. 
696, 696, 188 Mass. 863. 

70. Ill.—^Hayward v. Lioper, 86 InJHI 
225, 226, 147 111. 41. 

71. N.T.—^BJee v. Grant, 23 N.T.S. 
865, 861, 4 Misc. 88. 
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72. Ill.—^Hayward v. Leper, 36 N.B, 

225, 226, 147 IlL 41. 

Similarly defined 

(1) To bring to a state or condi¬ 
tion specified, usually inferior or 
weaker, sometimes indllferent—^Hay¬ 
ward V. Loper, supra. 

(2) To bring to a certain state or 
condition by grinding, pounding, 
kneading, rubbing, etc., as to reduce 
a substance to powder or to a pasty 
mass or to reduce fruit, wood, or 
paper rags to pulp.—^People v. Mon¬ 
terey Pish Products Co., 234 P. 398, 
403, 196 Cal. 648^ 38 A.L.B. 1186. 

(3) To bring Into any state, but 
generally one of diminution, subor¬ 
dination, or order.—Hayward v. Lo¬ 
per, supra. 

73. m. —^Hayward v. Loper, 36 N.B, 

226, 226, 147 Ill. 41. 

74. N.T.—Klee v. Grant, 23 N.T.S. 
866,^ 861, 4 Misc. 88. 

75. Ill —^Hayward v. Lioper, 35 N.B. 
2^6, 226, 147 Ill. 41. 

N.T.—Klee v. Gfant, 23 N.T.S. 856, 
861, 4 Misc. 88. 

76. HGT.S.—^Universal Brush Co. v. 
Sonn, aC.N.T., 146 P. 617, 62A. 

77. N.H.—OEUynolds v. Jones, 97 A. 
667, 659, 78 N.H. 84. 

63 C.J. p 666 JQote 70. 



76 C.J.S, 


REDUCE—reestablish 


Phrases employing various forms of the word are 
set out in the note.^S 

BrEDUCIBLIi. Capable of being reduced.^® 

ItEDUGTlO AD ABSUBDXTM* In logic, the method 
of disproving an argument by showing that it leads 
to an absurd conseciuenoe.80 

EEDUOTION'. The act of reducing, or the state 
of being reduced.8i The term may be employed in 
the sense of lessening liability.^^ 13 sometimes 
used as a synonym of "recoupment^’ and "set-off” see 
the C.J.S. title Set-Off and Counterclaim § 10, also 
67 C.J. p 372 note 17, and 63 C.J. p 667 note 83. 

In Scotch law "reduction” is a rescissory action 
peculiar to the court of session, whereby deeds, de¬ 
crees, etc., may be rendered void.^^ 

^‘Reduction” is treated in various connections 
throughout this work, particular reference being 
made to Bail §§ 9 b, 51, Corporations §§ 197, 268- 
276, Damages §§ 96-99, and to the title indexes to 
Mortgages, Municipal Corporations, and Landlord 
and Tenant, sub verbo "Abatement or reduction of 
rent.” For other particular applications and specific 
uses of the word consult the Descriptive-Word 
Index. 

REDITEDANOY. See Pleading § 44 
REDUNDANT. Superabundant;^^ superfluous; 


excessiveexceeding what is natural^^ or neces* 

saiy,*7 

REED. Natural aquatic grass, with hollow, jointed 
stems.88 In trade and commerce, the core or cen¬ 
tral part of the rattan which is left after the strip- 
ping.89 

REEFER. A cigarette containing heroin and mari¬ 
juana weed.®® 

In railroad terminology, a refrigerator car is 
referred to as a "reefer,” see Railroads § 1. 

REEMPLOYMENT. The same service in which a 
person had formerly been employed.®^ The term 
has been distinguished from "reinstatement.”®® 

REENACTMENT. See the C.J.S. title Statutes §§ 
295, 370, also 69 C.J. p 926 note 99-p 928 note 21, p 
1058 note 5-p 1066 note 63. 

REENFORCE. See the C.J.S. definition Reinforce 
post. 

BE^NFORCEMENT. See the C-J.S. definition Be- 
inforoement post. 

REENTRY. The resumption of possession pursuant 
to a right reserved when the former possession was 
parted with.®® 

REESTABLISH. To restore to its former posi- 
tion.®^ 


78. SPhrasM 

(1) ^'Reduce to possession,** “re¬ 
duce into possession'* see Possession 
72 C.J.S. p 28B note 6. 

(2) “Reduced regiment.**—A regi¬ 
ment broken up and consolidated is 
spoken of as ‘'reduced.**—Williams v. 
U. S., Ct.Cl., 11 S.Ct 43, 48, 137 U.S. 
118, 127, 24 L..Ed. 590. 

(8) “Reducing to a powder*' dis¬ 
tinguished from “crushing** see 26 
C.J.S. p 17 note 78. 

(4) Other phrases as to which 
more recent adjudications have not 
been found see 58 C.J. P 666 note 74- 
p 667 note 76. 

79. Webster New Int.D. 

Reducible felony see Criminal Law S 

1988 b. 

80. Black L.D. 

Applied in 

Me.—^Rush V. Buckley, 61 A. 774, 781, 
100 Me. 822, 70 L.R.A 464. 

53 C.J. P 667 note 80. 

81. Century D. 

As a mining term see Mines and Min¬ 
erals S 8 h. 

Phrases 

<1) “Horizontal reduction** see 41 
C.jr.S. p 827 note 7. 


(2) “Reduction of ores’* see Mines 
and Minerals S S h. 

<8) “Reduction to possession’* see 
72 C.J.S. p 233 note 6. 

(4) “Reduction to practice** of in¬ 
ventions with respect to priority see 
Patents $ 87. 

(5) Other phrases employing the 
term and as to which more recent 
adjudications have not been found 
see 53 C.J. p 667 notes 85, 86. 

82. Ill.—^Bishop V. Bucklen, 60 N.E. 
2d 872, 876, 390 Ill. 176. 

83. N.Y.—^Monroe v. Douglas, 4 
Sandf.Ch. 126, 189. 

53 C.J. p 667 note 87. 

84. Kan.—Sheldon v. Board of Edu¬ 
cation of City of Lawrence, 4 P. 
2d 480, 431, 134 Kan. 185. 

W.Va.—^McBl fresh v. The Maccabees, 
156 S.B. 58, 60, 109 W.Va. 437. 

85. Kan.—Sheldon v. Board of Edu¬ 
cation of City of Lawrence, 4 P. 
2d 430, 431, 134 Kan. 135. 

86. Elan.—Sheldon v. Board of Edu¬ 
cation of City of Lawrence, supra. 

87. Kan.—Sheldon v. Board of Edu¬ 
cation of City of Lawrence, supra. 

W.Va—^McElfresh v. The Maccabees, 
[ 166 S.E. 68, 60, 109 W.Va 437. 
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88 . U.S.—^Foppes v. Magone, C.C.N. 
T., 40 P. 670, 671. 

Phrases 

(1) “Reed cap” see 12 C.J.S. p 1115. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 53 C.J. p 667 notes 92, 
93. 

89. U.S.—Poppes V. Magone, CCLN. 
T., 40 P. 570, 671. 

53 C.J. p 667 note 90. 

90. Pa.—Commonwealth v. Brooks, 
50 A.2d 825, 827, 355 Pa 551. 

91. Mich.—Sax v. Detroit, etc., R. 
Co., 89 N.W. 868, 369, 129 Mich. 
502. 

92. Minn.—State ex reL Spurck v. 
Civil Service Board, 32 N.W.2d 683, 
587, 226 Minn. 258. 

Wis.—^Berg v. Seaman, 271 N.W. 924, 
925, 224 Wis. 263. 

93. N.T.—^Michaals v. Fishel, 62 N. 
B. 425, 427, 169 N.T. 881, 32 N.T. 
Civ.Proc. 810. 

Reentry on leased premises by land¬ 
lord see Landlord and Tenant 99 
716-728. 

94. Ill.—^Baron v. Prudence Life Ins. 
Co., 42 N.E.2d 137, 188, 815 HLApp. 
129. 
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EliESTABLlSHMIlNT. The act ^of establishing 
again, or the state of being reestablished; xestora- 

tion.^5 

BEEVE. In old English law, a ministerial officer of 
justice; hi-s duties seem to have combined many of 
those now confided to the sheriff or constable and to 
the justice of the peace; he was also called, in 
Saxon, "gerefa.”9® 

BEllXAMINATION. A second examination.^^ 

beSxobange. A renewed or second exchange.^^ 

BEEXECUTION. See the CJ.S. title Wills §§ 301, 
1180, also 68 C.J. p 861 notes 54-67, and 69 CJ. p 
1030 note 54-p 1031 note 63. 

BEEXTENSION. An extension obtained after an 
extension.®^ 

BE£xTENT. In English practice, a second ex¬ 
tent made on lands or tenements, on complaint made 
that the former extent was partially performed.^ 

BEFAOCION. A Spanish word which means mak¬ 
ing over.^ It is an old title in Spanish law originally 
confined to loans for the construction of buildings 


and the like, now extended to utilizing land in mak¬ 
ing a crop.* 

BEFALO. A word composed of the three initial 
syllables '^re.” “fa.” “lo.,” for “recordari facias lo- 
quelam.”^ 

BEFEOTION*. In the civil law, reparation; re¬ 
establishment of a building.^ 

BEFEB. To bring, carry, or send back.® The term 
has been held synonymous with “allude” see 3 C.J.S. 
p 892 note 8, and “relate.”*^ 

BEFEBEE. Li bankruptcy see Bankruptcy §§ 268- 
280; in actions generally see References §§ 3, 
60-74 

BEPEBENOE. An act of referring, or state of 
being referred, as reference to a chart;* a reference 
is sometimes referred to as a key.® Also one of 
whom inquiries can be made as to the integrity, 
capability, and the like, of another; one who or that 
which is referred to specifically.^® 

It has been held synonymous with ^^commenda¬ 
tion” see ante p 105 note 38. 

The meaning of the word in its technical legal 
sense is treated generally in References § 1 et seq. 


95. Century D. 

Be58tal3lis3mie&t of a grvade al¬ 
ready established does not necessar¬ 
ily mean the alteration or changrini: 
of such grade.—Seaman v. "Washing¬ 
ton Borough, 33 A. 756, 757, 172 Pa. 
467. 

96. Black L.I>.. 

97. Webster New Int.D. 
ReSxamination of facts tried by jury 

see Juries § 122; of witnesses see 
the CJ.S. title Witnesses 9$ 417- 
429, also 70 CJ. P 697 note 34-p 
717 note 20. 

98. Webster New Int.D. 

ReSxchange of commercial paper see 

Bills and Notes §§ 8, 723; of prop¬ 
erty generally see Exchange of 
Property § 6 g. 

99. Ind.—^Dietrich v, Minas, 109 N.B. 
930, 933, 61 Ind.App. 833. 

BeSxtension of time for perfecting 
appeal, and for filing bills of ex¬ 


ception, see Appeal and Error §§ 
458 a (3), 862. 

1. Black KP. 

2 . Puerto Rico.—^In re Solft 6 Hijo, 7 
Puerto Rico Fed. 392, 398. 

53 CJ. p 668 note 14. 

Phrases 

(1) **Refaccion credit'' see 21 C.J.S. 
p 1045 note 17. 

(2) *'Refeu:cion creditor" see 21 C 
J.S. p 1054 note 71, 

3. Puerto Rico.—In re SolA 6 Hijo, 7 
Puerto Rico Fed. 392, 398. 

63 CJ. P 668 note 16. 

4. Black L.D. 

“Recordari facias loquelam*' see ante 
p 108 note 23. 

5. Black Li.D. 

6 . Kan.—State v. Innes, 130 P, 677, 
680, 89 Kan. 168. 

7. U.S.—Siano v. Helvering, D.C,N. 
J., 13 F.Supp. 776, 780. 


8 . Kan.—State v. Innes, 130 P. 677, 
680, 89 Kan. 168. 

53 CJ. P 668 note 26. 

Phrases 

(1) "Having reference to" held the 
equivalent of "relating to."—Smith v. 
Equitable Life Assur. Soc. of U. S., 
89 S.W.2d 165, 167. 169 Tenn. 477. 

(2) "Reference back" does not 
mean that there is a new action, but 
that there is to be another heajring. 
—^Brandenburg v. J. Boos Dairies, 168 
A. 578, 579, 105 Pa.Super. 25. 

(3) "Reference books" see 11 O.J. 
S. p 521 note 97.3. 

(4) "Reference library" see 63 C.J. 
S. p 439 note 64. 

(6) "Reference statutes" see the C. 
J.S. title Statutes 9 1, also 58 C.J. p 
669 note 33. 

9. Tex.—^Poster v. Buchele, Civ.App., 
213 S.W.2d 788, 746. 

10 . Iow€u—^Kinney v. McFaul, 98 N. 
W. 276. 277, 122 Iowa 462. 


180 



76 C.J.S. 


REFERENCES 

This Title includes judicial examination and determination of issues and questions arising in civil 
cases in general by persons especially selected for the purpose; nature of the proceeding, power to refer 
causes for trial, and what causes may be so referred, by consent of parties or compulsorily; grounds for 
ordering references, and proceedings therefor; appointment, qualification, rights, powers, and duties of 
referees, and control over them exercised by courts; trials or hearings before referees; reports and find¬ 
ings of referees, objections and exceptions thereto, setting aside such reports or findings, and recommit¬ 
ting cause for further report; and operation and effect of report and findings in general. 

Hattoni not in this Title, treated elsewhere in this work, see DeseriptiTe-Vrord Index 

Analysis 

L IN GENEEAI., §§ 1-6 
n. EEPEEENCES BY CONSENT, §§ 7-10 
UL OOMPXJLSOEY EEPEEENCES, §§ 11-29 

IV. PEOCEEDING TO OBTAIN EEPEEENCE, §§ 30-59 

V. THE EEPEEEE, §§ 60-74 

VI. PEOCEEDINGS BEPOEE EEPEEEE, §§ 75-110 

Vn. EEPOET, §§ m-219 

A. In General, §§ 111-121 

B. Making, Form, Requisites, and Contents in General, §§ 122-139 

C. Operation and Effect of Report, §§ 140-149 
D Objections to Report, §§ 150-192 

1. In Generalj §§ 150-156 

2. Time of Making ObjecHotis, §§ 157-162 

3. Methods of Presenting Objections, §§ 163-173 

4. Form and Requisites, §§ 174-180 

5. Attacking Objections, §§ 181-183 

6. Hearing Objections, §§ 184-192 
E. Disposition of Report, §§ 193-219 

inn. COMPENSATION OP EEPEEEE, §§ 220-228 

Sub-Analysis 

1 IN GENEEAL-p 187 

§ 1. Introductory statement—p 187 

2. “Reference” defined—p 187 

3. “Referee” defined—p 187 

4. History of practice—^p 187 

5. Nature, purpose, and scope of remedy in general—^p 188 

6. -Constitutional and statutory provisions—^p 188 

See also descriptive word index in the back of this Volume 
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n. EBPEBUSNOES BY CONSENT—p 189 
§ 7. In general—189 

8. Consent of all parties necessary—^p 189 

9. Requiring consent as condition—^p 190 

10. Effect of consent—190 

m. COMPULSORY REFERENCES—p 190 

§ 11. /General statement—p 190 

12. To hear and determine issues in general—^p 191 

13. -Nature of cause or of issues—^p 192 

14. -Difficult questions of law—^p 193 

15. -Reference of part of issues—^p 193 

16. To hear and determine issues of account—^p 194 

17. -Account—194 

18. —^ Long account—^p 195 

19. -Examination of long account—^p 195 

20. -Mutual account—^p 195 

21. -Account on one side only—^p 196 

22. -Where other issues involved—^p 196 

23. -Nature and form of action—^p 198 

24. To report findings on one or more specific questions of fact involved in issues 

—p 199 

25. Reference of incidental questions and matters—^p 199 

26. -To take or state account—p 199 

27. -To determine and report on questions of fact arising on motion or 

otherwise—^p 200 

28. -Merely to take testimony—p 200 

29. -Other incidental questions or matters—^p 200 

IV. PROCEEDING- TO OBTAIN REFERENCE—p 201 
§ 30. Jurisdiction of court—^p 201 

31. Condition of cause and time for application—^p 202 

32. Right to reference in general—^p 203 

33. -Waiver of right—^p 204 

34. Parties as between whom reference may be ordered—204 

35. Consent or agreement to reference—^p 204 

36. Reference on court's own motion—^p 204 

37. Application of party for compulsory reference—^p 205 

38. -Motion papers—^p 205 

39. -Successive and cross applications—p 206 

40. -Notice of application—^p 206 

41. Opposition to application—^p 206 

42. -Admission or stipulation to prevent reference—^p 206 

43. Hearing and determination of application—^p 206 

44. -Discretion of court—p 207 

45. — Proof as to propriety of reference —p 207 

46. -Findings—^p 207 

47. Order or rule in general—208 

48. -Form and requisites—^p 208 

49. -Demand annexed—^p 209 

50. - Conditions on granting—^p 209 

51. —— Service of copy—^p 209 

52. -Modification and amendment—^p 210 

See also descriptive word index in the back of this Volume 
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IV. PROOEBDINa TO OBTAIN REFERENOE—Coiitinned 

§ 53. -Objections and exceptions and waiver—p 210 

54. -Entry ntinc pro tunc—p 211 

55. Effect of order or rule—p 212 

56. Termination of order or rule—^p 213 

57. -Revocation by parties—213 

58. -Vacating or setting aside—^p 213 

59. -Death of party—214 

V. TH m REFEREE—p 214 

§ 60. In general—^p 214 

61. Number of referees—^p 215 

62. Eligibility—^p 215 

63. -Residence of appointee—^p 216 

64. Selection and appointment—^p 216 

65. -New referee—p 217 

66. -Substitution—^p 218 

67. Objections to appointment—^p 218 

68. Oath—p 218 

69. Failure to qualify or act—p 219 

70. Disqualification after appointment—p 219 

71. Resignation—^p 220 

72. Removal—^p 220 

73. Death of referee—^p 221 

74. Liabilities of referee—^p 221 

VL PROCEEDINGS BEFORE REFEREE—p 222 

|§ 75. Nature and scope of referee^s authority—^p 222 

76. -Order as source of referee^s authority—^p 223 

77. -Order as fixing scope of referee’s acts—^p 223 

78. -Pleadings as limiting referee’s authority—^p 224 

79. -Questions of law and fact—^p 225 

80. -Delegation of authority—^p 226 

81. -Termination of authority and proceedings—p 226 

82. Supervision and control by court—^p 226 

83. Conduct of trial or hearing in general—^p 228 

84. Time and place of trial or hearing—^p 228 

85. Notice of trial or hearing—^p 229 

86. Presence of referee—p 230 

87. Appearance and participation of parties—p 230 

88. Adjournments—^p 232 

89. Powers as to parties—p 233 

90. Powers as to pleadings and motioais—p 233 

91. Dismissal of action or proceeding before hearing—^p 235 

92. Reception of evidence—p 236 

93. -Allowing testimony received by former referee to stand on substitution —p 

236 

94. -Admissibility in general—p 237 

95. -Reserving decision on objections to evidence; conditional admission—p 

237 

96. -Documentary evidence—p 238 

97. -Expert testimony—p 238 

98. -Inspection and view —p 238 . 

See also descriptive word index in the back of this Volume 
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VL PROOEEDINCJS BEFORE REFEREE—Continned 

§ 99. -Striking or disregarding evidence—^p239 

100. -Reducing evidence to writing; reading and signing—^p240 

101. -Reopening case for further evidence—p 240 

102. -Taking and stating account—241 

103. Witnesses—^p 241 

104. Rulings on weight and sufficiency of evidence—^p 242 

105. -Dismissal or nonsuit—p 243 

106. Rulingis on questions of law—^p 243 

107. Objections and exceptions during trial—p 243 

108. Decision or opinion in general; relief granted—245 

109. New trial or rehearing—p 246 

110. Opening or setting aside default—^p 246 

Vn. REPORT—p 246 

A. In General— p 246 

§ 111. Nature and necessity—^p 246 

112. -Where several referees—p 246 

113. Time for report—^p 247 

114. -Extension of time—^p 247 

115. -When time begins to run—^p 248 

116. -Effect of delay—248 

117. -Waiver or estoppel as to requirement of filing in time—^p 250 

118. Proceedings to compel—^p 250 

119. Amended, additional, or supplemental report—p 250 

120. Filing or delivery, record, and notice thereof—^p 250 

121. Construction—^p 251 

B. Making, Form, Requisites, and Contents in Generai^P 252 

§ 122. In general—^p 252 

123. Formal requisites—^p 252 

124. Contents and sufficiency in general—^p 252 

125. Where^ several actions or cross suits are referred—^p 253 

126. Findings of fact and conclusions of law—^p 254 

127. -Matters included—^p 254 

128. -Requests for findings—^p 255 

129. -Requisites and sufficiency—^p 257 

130. - Separate statement—^p 258 

131. -Failure to find on particular questions—^p 258 

132. -Defects and errors—^p 258 

133. -Amendment or correction—^p 258 

134. -Additional findings—^p 258 

135. -Reservation of questions of law for court—^p 259 

136. Report of evidence with decision or findings—^p 259 

137. Report on reference to take testimony—^p 259 

138. Report on reference to take or state account—p 260 

139. Direction as to judgment to be entered on report—^p 260 

C. Operation and Effect of Report— p 260 

§ 140. In general—^p 260 

141. Conclusiveness in general—^p 261 

142. Conclusions of law—^p 263 

143. Findings of fact—p 263 


See also descriptive word index in the back of this Volume 
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VH. BEFOET—Continxied 

C. Operation and Effect of Report —Continued 

§ 144. -Effect of agreement of parties—266 

145. - Comfpulsory and consent references distinguished—267 

146. Review as to costs—267 

147. Trial after report—p 267 

148. Different decision on findings by court—^p 268 

149. Report as evidence—^p 269 

D. Objections to Report —274 

1. In General —^p 274 

§ 150. Necessity—^p 274 

151. Presentation before referee—^p 275 

152. Who may object—p 276 

153. Additional or amended objections—^p 276 

154. Waiver and estoppel—^p 276 

155. -Additional, amended, or supplemental report—p 277 

156. Withdrawal of objections—p 277 

2. Time of Making Obfections —p 277 
§ 157. In general—^p 277 

158. Exceptions—^p 278 

159. Rule to reform—^p 279 

160. Motion to strike or suppress—^p 279 

161. Motion to set aside—^p 279 

162. Motion to recommit—^p 280 

3. Methods of Presenting Objections —^p 280 
§ 163. In general—^p 280 

164. Exceptions—^p 280 

165. Remonstrance—^p 281 

166. Petition—^p 282 

167. Motion to correct or modify—^p 282 

168. Motion to disregard—p 282 

169. Motion for further report—^p 282 

170. Motion to recommit—^p 282 

171. Motion to set aside—^p 283 

172. Request of referee—p 284 

173. By court sua sponte—^p 284 

4. Form and Requisites —^p 284 
§ 174. Exceptions—^p 284 

175. -Written or oral—p 285 

176. -Verification or signature—^p 285 

177. - Specific character—^p 285 

178. Remonstrance—^p 287 

179. Motion to set aside—^p 287 

180. Motion to recommit—^p 288 

5. Attacking Objections —^p 288 

§ 181. By demurrer or answer—^p 288 

182. By motion to strike—^p 289 

183. Waiver of right to attack objections—^p 289 


See also descriptive word index in the back of this Volume 
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YIL REPORT—CJontinued 

D. Objections to Report—C ontinued 
6. Hearing Objections —289 
§ 184. Exceptions—^p 289 

185. -Jury trial on exceptions—^p 291 

186. —— Striking or withdrawing exceptions without trial—p 293 

187. Remonstrance—^p 293 

188. Motion to correct—^p 293 

189. Motion to set aside—^p 293 

190. Motion to recommit—p 294 

191. Rule in opposition to homologation—^p 294 

192. Rehearing—^p 294 

R Disposition of Report—^ p 294 

§ 193. In general—^p 294 

194. On sustaining or overruling exceptions—^p 29S 

195. Confirmation or rejection—^p 295 

196. -Application—^p 297 

197. -Order of confirmation or rejection—^p 298 

198. -Effect of confirmation—^p 299 

199. -Confirmation or rejection in part—p 299 

200. Correcting, modifying, or varying—p 299 

201. Setting aside—^p 300 

202. -Grounds—^p 300 

203. -Waiver and estoppel—^p 305 

204. -Scope of relief—^p 305 

205. -Effect of setting aside—^p 305 

206. -Proceedings after setting aside—^p 305 

207. Disregarding, quashing, and suppressing—^p 306 
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210. -Grounds for recommittal—^p 307 
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§§ 1-4 


§ 1. Introductory Statement 

The generally recognized term used to Indicate the 
person to whom an Issue or matter Is referred Is “ref¬ 
eree,” although other terms are often used In such sense. 

That part of the law commonly considered un¬ 
der the general classification of “References” com¬ 
prises a number of divisions or kinds, having dif¬ 
ferent purposes. Thus, the subject is divisible into 
two major classes, that is, reference by consent of 
the parties, which is considered infra §§ 7-10, and 
compulsory reference, wlhich is discussed infra §§ 
11-29. Moreover, the term used to indicate the 
person to whom the issue or matter is referred is 
not universal and, while the generally recognized 
term is “referee,” as discussed infra § 3, in some 
jurisdictions other terms are often used in such 
sense without distinction,^ but not always.^ In so 
far as officers perform the duties of a referee, the 
difference in terminology may be disregarded and 
the term “referee” is therefore used generically 
throughout this Title except where there is a dif¬ 
ference of importance between the particular offi¬ 
cer and a referee. 

§ 2. “Reference*' Defined 

A reference Is a sending of a pending cause, or some 
question therein, by the court in which It Is pending, to 
a private person to hear and determine it provisionally 
or to take evidence and report to the court. 

In general, a reference is defined as a sending 
of a pending cause,^ or some question therein,^ by 
the court in which it is pending, to a private per¬ 
son to hear and determine it provisionally, or to 
take evidence and report it, with or without his 
opinion thereon, to the court 


§ 3. “Referee” Defined 

A referee is an officer of the court for a specific pur¬ 
pose, exercising Judicial powers and authority. 

A referee is an officer of the courts for a specific 
purpose,® exercising judicial powers and authority.*^ 
While a referee has also been defined as an offi¬ 
cer in a reference to determine facts who is to 
take the proof, reduce it to writing, and report 
to the court, and on such proof the court deter¬ 
mines the question presented,® and as a person to 
whom a cause pending in court is referred by the 
court to take testimony, hear the parties, and re¬ 
port thereon to the tx>urt, and on whose report, 
if confirmed, judgment is entered,® it is apparent 
that such definitions are limited to referees in a 
particular class of reference. 

§ 4. History of Practice 

The practice of appointing referees to take and re¬ 
port testimony is as old as our system of jurisprudence, 
and the practice which was first exercised In England 
in the common-law action of account has been extended 
both by statute and under the rules of the common law 
so as to Include other forms of actions. 

The practice of appointing referees to take and 
report testimony did not originate with administra¬ 
tive bodies,but is as old as our system of juris- 
prudence,^! and has been practiced by courts of 
equity since time immemorial, and without statutory 
authority.!® The practice of a reference to an 
auditor was first exercised in England in the com¬ 
mon-law action of account.!® It has been extended 
both by statute and under the rules of the com¬ 
mon law to include other forms of actions,!^ and, 
it has been said, all forms of action where the ac- 


1. Ga.—Sengstacke v. American 

Missionary Ass’n, 26 S.R2d 891, 
196 Ga. 539. 

S3 C.J. p 678 note 10. 

Arbitrator see Arbitration and Award 
8 40. 

Auditor see 7 p 1286 notes 6—16, 
Auditor in chancery see Equity 8 614. 
Master see Equity 8 614. 

Master in chancery see Equity 8 614. 

Assessor 

Mass.—Paddock v. Commercial Ins. 

Co., 104 Mass. 521. 

Oommlssioxier 

Xnd.—^Beard v. Hand, 88 Ind. 183. 

53 C.J. p 678 note 15 [a]. 

2 . Mo.—Walton v^ Walton, 17 Mo. 
376. 

53 C. J. P 678 note 11. 

3. Mo.—State v. McQuilliii, 158 S. 

W. 652, 252 Mo. 384, 46 L.R.A.tN,S., 
67, Ann.Cas.l915A 632. ^ 

53 C.J. p 679 note 17« 


'^Arbitration” distinguished from 
“reference” see Arbitration and 
Award 8 1. 

4. Mo.—Jones v. Jones, 175 S.W. 
227, 230, 188 Mo.App. 220. 

53 C.J. p 679 note 18. 

5. Ga.—^Bickerstafl v. Turner, 2 S. 
E.2d 643, 188 Ga. 37—^Donalson v. 
Fain, 66 S.B. 1023, 127 Ga. 682. 

53 C.J. p 679 notes 20, 25. 

Other terms used to indicate person 
to whom reference is made see su¬ 
pra 8 !• 

Referee as Judicial officer see infra 8 
75. 

6. Mo.—Jones v. Jones, 175 S.W. 227, 
188 MoApp. 220. 

S.I>. —^Betts V. Lietcher, 46 N.W. 193, 
1 S.D. 182. 

7. Mo.—Jones v. Jones, 176 S.W. 227, 
188 Mo.App. 220v 

63 C.J. P 679 note 22. 
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Hature and scope of authority see in¬ 
fra 8 75. 

8. N.T.—^In re Lawson, 96 N.T.S. 
33, 109 App.Dlv. 196. 

9. Mo.—State v. McQuillin, 158 SvW 
662, 252 Mo. 334. 46 L.RA.,N.S., 67, 
Ann.Cas.l915A 682. 

Neb.—Mills v. Miller, 8 Neb. 87. 

10. Minn.—State ex rel. Rockwell v. 
State Board of Education, 6 N.W. 
2d 261, 213 Minn. 184, 143 A.L.R 
503. 

11. Minn.—State ex reL Rockwell v. 
State Board of Education, supra. 

12. Minn.—State ex rel. Rockwell v. 
State Board of Education, supra. 

References in equity see Equity 88 
513-562. 

13. X7.S.—^Fenno v. Primrose, Mass., 
119 F. 801, 56 C.C.A. 313. 

Reference in common-law action of 
account see Accounting 8 10. 

14. T7.S.—^Fexmo v. Frimros6k *8Upr4t 
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counts, and the issues with respect to the items 
thereof, are •so numerous as to render a proper un¬ 
derstanding of the controversy by a jury impossible 
until tihe issues have been simplified.^® 

In New York the practice of referring matters 
of a long or complicated account began when New 
York was a colony under the Dutch, and was con¬ 
tinued after the conquest by the English.^® How¬ 
ever, by a charter which provided for trial by ver¬ 
dict of twelve men, virtually abolishing reference 
for accoimting, the sole method of trying a matter 
involving an account was by an action of account.i’^ 
Both in England and in the Colony, this remedy 
was found unsatisfactory and the procedure in such 
case developed to assumpsit tried before a jury, 
until, in 1768, by statute, trial before referees was 
established.!® This statutory method of trial by 
referee continued until the American Revolution, 
and, after a slight lapse, was reestablished and con¬ 
tinued by the act for the amendment of the law 
passed in 1788.!® 

§ S. Nature, Purpose, and Scope of Remedy 
in General 

The proceedings before a referee are Judicial In their 
nature, and references constitute an integral part of the 
judicial system, their primary purpose being to deter¬ 
mine the issues of fact raised by the pleadings and evi¬ 
dence In the cause. 

The proceedings before a referee are judicial in 


their nature,20 and references constitute an in¬ 
tegral part of the judicial system.®! Their primary 
purpose is to determine tlie issues of fact raised 
by the pleadings and evidence in the cause,22 but 
a plaintiff who is not in possession of the facts 
necessary to be alleged to state a cause of action 
is not entitled to ask the court, by means of a ref¬ 
erence, to ascertain such facts for him,®® and a ref¬ 
erence should not be resorted to where the con¬ 
ceded facts permit of the complete disposition of 
the case on issues of law.®^ The purpose of rules 
relating to references is to provide a less formal 
and more elastic method of finding facts than that 
which obtains in a regular hearing in court,®® 
especially with respect to the time when hearings 
are held,®-® and to relieve the court’s crowded dock¬ 
ets of matters which can be tried by committees, 
auditors, or referees.®*^ 

§ 6. -Constitutional and Statutory Pro- 

vi^ons « 

In some jurisdictions references are governed by stat¬ 
utes which have been held constitutional; and it has 
been variously held that they should be strictly or liber¬ 
ally construed. 

In some jurisdictions the reference of disputes 
is governed by statutory provisions®® or rules of 
court,®® and the parties referring the case are held 
to strict compliance with statutory provisions and 
court rules governing the procedure.®® A statute 


15. TJ.S.—^Fenno v. Primrose, supra. 

16. U.S.—Saxe v. Anderson, D.C,N. 
T., 19 P.Supp. 21, affirmed, C.C.A., 
Saxe y. Shea, 98 F.2d 88, certiorari 
granted 59 SJCt 164, 306 U.S. 589, 
83 Li.Fd. 372, certiorari dismissed 
69 S.Ct 465, 805 U.S. 665, 83 L.Ed. 
432. 

K.Y.—Corpus juris olted lu Becker v. 
Canzoneri, 9 N.T.S.2d 210, 213, 256 
App.Dlv. 68. 

53 C.J. p 680 note 42. 

17. U.IS.—Saxe v. Anderson, D.C.N. 
T., 19 F.Supp. 21, affirmed, C.CJL, 
Saxe y. Shea, 98 F.2d 88, certiorari 
granted 59 S.Ct 154, 305 U.S. 589, 
83 Ii.Bd. 372, certiorari dismissed 
59 act 465, 305 U.S. 665, 83 L.Ed. 
482. 

N.Y.—Corpus Juris cited lu Becker 
V. Canzoneri, 9 N,Y.S,2d 210. 213, 
256 App.Biv. 68. 

53 C.J. P 680 note 44. 

la U.S.—Saxe y. Anderson, D.C.K. 
Y., 19 F.Supp. 21, affirmed, C.C.A-, 
Saxe y. Shea, 98 F.2d 85, certiorari 
granted 59 S.Ct 164, 306 U.S. 589, 
83 L.Ed. 372, certiorari dismissed 
59 act 465, 305 U.S. 665, 88 LuEd. 
432. 

K.Y.—Corpus Juris cited in Becker v. 
Canzoneri, 9 N.Y.S.2d 210, 213, 256 


App.Biv. 68—^Hemmerich v. City of 
Geneva. 295 N.Y.S. 660, 251 App. 
Dlv, 106. 

53 C.J. p 680 note 45. 

19. U.a —Saxe V. Anderson, B.C.N. 
Y., 19 F.Supp. 21, affirmed, C.C.A., 
Saxe y. Shea, 98 F.2d 85, certiorari 
granted 59 S.Ct. 154, 305 U.S. 589, 
83 L.Ed. 372, certiorari dismissed 
59 act. 465, 305 U.S. 666, 83 L.Ed. 
482. 

N.Y.—Corpus Juris cited in Becker 
V, Canzoneri, 9 N.Y.S.2d 210, 213, 
256 App.Biv. 68—Hemmerlch v. 
City of Geneva, 295 N.Y.a 660, 251 
App.Biv. 105. 

20 . N.C.—Fisher v. Toxaway Co., 81 
S.E. 925, 165 N.C. 663. 

21 . U.S.—Saxe v. Anderson, B.C.N. 
Y., 19 F.Supp. 21. affirmed, C.C.A., 
Saxe V. Shea, 98 F.2d 88, certiorari 
granted 69 S.Ct. 154, 305 U.S. 589, 
83 L.Ed. 872, certiorari dismissed 
59 act 465, 305 U.S. 665, 83 L.Ed. 
432. 

22 . N.C.—Brown v, SI H. Clement 
Co., 6 S.E.2d 842, 217 N.C. 47. 

28. Ky.—^Wlnberg v. Camp Taylor 
Bevelopment Co., 95 S.W.2d 261, 
264 Ky. 612. 

24. N.Y.—^In re Widening of Bosco- 
bel Ave.. City of New York, 276 N. 

183 


Y.S. 1, 242 App.Biy. 392, appeal dis¬ 
missed In re Widening of Boscobel 
Ave., Borough of Bronx, City of 
New York, 196 N.B. 173, 266 N.Y. 
503. 

25. Conn.—^Housing Authority of 
City of Bridgeport v. Pezenlk, 78 
A2d 546, 137 Conn. 442. 

26. Conn.—^Housing Authority of 
City of Bridgeport v. Pezenlk, su¬ 
pra. 

27. Conn,—Housing Authority of 
City of Bridgeport v. Pezenlk, su¬ 
pra. 

Pa.—^McKee Glass Co. v. Tumbach, 
Com.Pl., 33 Ijuz.Leg.Reg. 33. 

28. Me.—^Faxon v. Barney, 165 A. 
165, 132 Me. 42. 

Statute held not inconsistent with 
existijig practice 

Pa.—^Petition of Pullsevlch. 63 Pa. 
Bist & Co. 857. 

29. N.J.—^Bocchiero v. Carrino, 154 
A 845, 108 N.J.Ijaw 176. 

30. Me.—^Throumoulos v. First Nat. 
Bank, 169 A 807, 182 Me. 232. 

Statute held mandatory and exclu¬ 
sive 

N.M.—^Tietzel v. Southwestern Const. 
Co., 94 P.2d 972, 48 N.M. 435, 126 
AL.R. 307. 
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creating the ofl5ce of official referee, the purpose of 
which is to assist the court in tSie disposition of 
cases pending in that court, is constitutionaL^i 
While it has been held that statutes authorizing a 


reference must be strictly coilstrued,^^ there is 
also authority to the effect that statutes relating to 
trials by referees serve a useful purpose and should 
be liberally construed.^* 


IL BEFEEEKGES BY CONSENT 


§ 7. In General 

The power of the court with the consent of the par¬ 
ties to refer a case Is Incident to all Judicial administra¬ 
tion where the right exists to ascertain the facts, and 
except as changed by statute any or all the issues In 
any pending action may be referred by the consent of 
the parties. 

The power of the court, with the consent of the 
parties, to refer a case pending before it is incident 
to all judicial administration where the right exists 
to ascertain the facts as well as to pronounce the 
law.34 Except as changed by statute, the rule is 
that any or all the issues in any pending action may 
be referred by the consent of the parties,^^ but gen¬ 
erally the reference cannot extend to matters out¬ 
side the suit and under some statutes references 
by consent are authorized either expressly or by im- 
plication,37 and the appointment of referees is 
permitted in law actions as well as in equity suits.^s 
Under some statutes, however, parties acting in a 
fiduciary capacity cannot agree to a reference.^^ 

Where an order of reference is made by the court 
without objection, the reference is, in legal con¬ 
templation, a reference by consent,^® but, where a 
reference has been made by the court on its own 
motion, a subsequent stipulation for a reference to 


the same official of new issues does not make the 
entire proceeding a reference by consent.^i Where 
no difficult questions of law are involved and the 
facts are very complicated and where specific find¬ 
ings to disputed matters may be made, a reference 
by consent should be had;^^ on the other hand, 
even though there is a provision for a statement 
of account, where the rights of the parties can be 
best determined by trial at which all facts and cir¬ 
cumstances could be developed and where no neces¬ 
sity for an accounting exists, a reference is not 

proper.^S 

§ 8. Consent of All Parties Necessary 

In a case where a consent reference may be had, 
the consent of ail the parties present before the court 
at the time of the order of reference Is necessary. 

In a case where a consent reference may be had, 
and particularly where the reference is statutory, 
the consent of all of the parties is necessary^^ The 
statutory requirement of consent has been held to be 
complied with by the consent of all parties present 
before the court at the time of the order of refer- 
ence,45 ^ven though additional parties who have not 
consented have been brought 


31. N.T.—In re Starr, 280 N.T.S. 768, 
246 App.Div. 5—Grossin v. Gossln, 
06 NvY.S.2d 190, 188 llisc. 1. 

32. Mo.—^Browning v. North Mis¬ 
souri Cent By. Co., 224 S.W.. 748, 
284 Mo. 439—^Rice v. Robertson, 
App.. 48 S.W.2d 172. 

33. N.C,—^Haywood County v. 
Welch, 183 S.B. 727, 209 N.C. 683 
—^Marshville Cotton Mills v. Mas- 
lin, 156 S.B. 484, 200. N.C. 828— 
Dayton Rubber Mfg, Co. v. Horn, 
167 S.B. 42, 203 N.C. 732-^ones v. 
Beaman, 23 S.B. 248, 117 N.C. 259. 

34b U.S.—Newcomb v. Wood, Ohio, 
97 U.S. 581, 24 UBd. 1035. 

58 C.J. p 680 note 48. 

Consent: 

As waiver of right to Jury trial see 
Juries § 98. 

How manifested see Infra S 85. 
Selection of referee see infra 9 64. 

35. Cal.—Fooshe v. Sunshine, 216 P. 

2d 06, 96 CalALPp.2d 336. 

N.T.—^Holm V. Board of Bducation of 
City of Rochestfr, 26,2 N.T.S. 889, 
141 Misc. 194. affirmed 258 N.T.S. 
913, 284 App.Div. ^16, affirmed 184 
N.B. 97, 260 N.T. 672. 


N.C.—Keith v. Silvia, 64 S.E.2d 178. 
233 N.C. 828. 

68 C.J. p 680 note 50, p 1046 note 72 
[a]. 

Statute inapplicable to reference by 
consent 

Statute governing reference in ac¬ 
tion involving matters of account 
was held Inapplicable to rules of ref¬ 
erence entered by consent.—Bocchle- 
ro V. Carrino. 154 A. 845, 108 N.J. 
Law 176. 

What was fair comp e nsati on for 
Installation of heating plant in build¬ 
ing, and additional cost of erection, 
was a matter properly referred to 
referee where the parties failed to 
agree on the compensation.—Sbarag- 
lio V. Vicarisi, 164 A. 402, 110 N.J. 
Law 280. 

36. Mass.—^McCarthy v. Swan, 14 N. 
H. 686, 145 Mass. 471. 

Mo.—In re Jazboe, 127 S.W. 26, 227 
Mo. 69. 

37. CaX —re Hart's Estate, 77 P. 
2d 1082, 11 Cal.2d 89. 

58 C.J. p 680 note 62. 

1^9 


38. Or.—^Ward v. Town Tavern, 228 
P.2d 216. 

References in equity generally see 
Equity §§ 618-562. 

39. Pa.—Campbell v. Payette Coun¬ 
ty. 17 A. 882. 127 Pa. 86. 

53 C.J. p 681 note 54. 

40. N.C.—Griffin v. Jones, 64 S.E.2d 
920, 230 N.C. 612. 

41. TT.S.—Central Impr. Co. v. Chm- 
bria Steel Co., Mo., 201 F. 8II. 

Reference on court's own motion gen¬ 
erally see infra $ 86. 

43. N.T.—^Downey v. Shipston, 200 
N.T.S. 479, 206 App.Div. 65, 

43. Pa.—^Rafferty v. Klein, 100 A 
946, 256 Pa. 481. 

44. CaL—^Fooshe v. Sunshine, 215 
P.2d 66, 96 Cal.App.2d 336. 

S.C.—E. A Beall Co. v. - Weston, 65 
S.E. 828, 83 S.C. 491. 

45. S.C.—E. A Beall Co. v. Weston, 

supra. > 

46. S.C.—H. A Beall Co. v. Wes^n, 
supra. 



§§ 9-11 

§ 9. Requiring Consent as Condition 

Consent to a reference cannot be required as a con¬ 
dition of granting leave to answer or on penalty that 
otherwise a verified answer will be stricken. 

A defendant cannot be required to stipulate to 
refer the action as a condition of granting leave to 
answer^*^ or on penalty that otherwise his verified 
answer will be stricken.^8 

§ 10. Effect of Consent 

Although consent alone cannot confer Jurisdiction 
on referees^ ordinarily the consent of the parties in¬ 
cludes a consent to the proper exercise of all the pow¬ 
ers possessed by the referee and amounts to a tacit ad¬ 
mission that the action is a referable one. It continues 
until the order of reference Is complied with by a full 
report, and binds the parties to abide by the result. 

When the parties consent to a reference, the con¬ 
sent includes a consent to the proper exercise of 
all the powers possessed by the ref creeps except in 
a case where the consent is only to the exercise of 
particular powers^o or for the settlement of issues 
in a particular case;5i and an order of reference, 
following such consent, constitutes the appointee 
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a referee within the meaning of the statutes provid¬ 
ing for consent references.^^ So the consent to a 
reference amounts to a tacit admission that the ac¬ 
tion is a referable one^S and estops the parties to 
contend otherwise but consent alone cannot con¬ 
fer jurisdiction on referees.®^ 

Consent of the parties to a reference in a proper 
oase removes the method of trial from the discre¬ 
tion of the court.®® The consent of the parties con¬ 
tinues until the order of reference is complied with 
by a full report ;®7 and a consent reference, under 
which proceedings have been started,®® or on which 
a party has relied so as to relinquish a right,®® can¬ 
not be repudiated. Where the parties agree to a 
reference, they agree to be bound by the judgment 
of the tribunal which they have themselves select¬ 
ed,®® and they must abide by the result if other¬ 
wise it should be sustained notwithstanding the is¬ 
sues were comparatively simple. ®l A consent to 
refer the case to a master commissioner, and not 
to a referee, being only a consent to a limited refer¬ 
ence, cannot be enlarged by the court to a general 
reference. ®2 


BEFEBENGE8 


m. COMPXJLSOEY EEFEEENCES 


§ 11. General Statement 

While a court has inherent power to direct a refer¬ 
ence in an action at law, such references are usually lim- 
ited to cases involving complicated questions of fact on 
which the court or Jury may require aid. 

While it has been held that the court has inherent 


power to direct a reference in an action at law,®® 
such references are mainly limited to cases involving 
complicated questions of fact on which the court or 
jury may require aid,®^ and, as stated infra § 12, 
ordinarily the court has no power to order a com¬ 
pulsory reference to hear or determine issues of 


47. N.T.—Cordier ▼. Cordier, 26 
How.Pr. 187. 

48. N.T.—^Bames v. West, 16 Hun 

68 . 

48. N.T.—^Perry v. Levenson, 81 N. 
T.S. 686, 82 App.Div. 94, affirmed 
70 N.E. 1104, 178 N.T. 669. 

63 C.J. p 681 note 68. 

50. Ohio.—Neil House Co. v. Sha** 
fer, 172 N.R 374, 121 Ohio St 605. 

Okl.—Kelly v. West 149 P. 902, 48 
Okl. 274. 

63 C.J. p 681 note 69. 

51. Okl.—^Kelly v. West supra. 

52. Ohio.—^Whitaker-Olessner Co. v. 
Strick, 158 N.B. 554, 25 Ohio App. 
415. 

B3. N.Y.—Bloore v. Potter, i Wend. 
480—^Tates v, Russell, 17 Johns. 
461. 

54. Mo.—In re Jarboe, 127 S.W. 26, 
227 Mo. 69; 

56. Me.—Paxon v. Barney, 166 A. 
166, 132 Me. 42—^Appeal of Chaplin, 
160 A. 27, 131 Me. 187. 

N.T.—'.Application of Bopp, 68 N.T. 
S.2d 190. 


Order of appointment, and not agrree- 
ment to refer, as source of ref¬ 
eree’s authority see infra S 76. 
Jtirisdictio& not conferred liy agrree- 
suaat 

Parties to action cannot by agrree- 
ment confer jurisdiction on referee 
to determine any matter which may 
arise between them.—^Ford v. Inihab- 
itajits of Town of Whitefield, 16 A. 
2d 857, 137 Ma 125. 

56. N.C.—Rogers v. Gennett Lum¬ 
ber Co., 69 S.B. 788, 154 N.C. 108. 
BV. N.C.—Keith v. Silvia, 64 S.E.2d 
178, 233 N.C. 328. 

58. Mo.—^In re Jarboe, 127 S.W. 26, 

227 Mo. 59. 

N.T.—Williams Engineering, etc., Co. 
V. New Tork, 133 N.T.S. 284, 148 
App.Div. 199. 

63 C.J. p 681 note 76. 

Revocation by parties generally see 
infra 9 57. 

59. N.T.—^Federal Fuel Co. v. Macy, 

228 N.T.S. 710, 180 Mlsc. 192. 

60. Ma—Bradford v. Davis, 56 A.2d 

68, 143 Me. 124—Courtenay v. 

Gagne. 43 A.2d 817, 141 Ma 308, 

190 


Effect of agreement of parties with 
respect to findings of fact see in¬ 
fra 99 144-145. 

61 . U.S.—-Westchester Fire Ins. Co. 
V. Brlngle, aCATenn., 86 F.2d 
262. 

62. Ohio.—Neil House Co. v. Shafer, 
172 N.B. 374, 121 Ohio St 605. 

63. U.S.—In re Peterson, N.T., 40 
S.Ct 643, 258 XJ.S. 300, 64 L.Ed. 
919—Westchester Fire Ins. Co. v. 
Brlngle, C.C.ATenn., 86 P.2d 262. 

Hawaii.—In re Estate ot Lee Chuck, 
38 Hawaii 220. 

Pacts outside Issues 
Courts hn^ve power to refer cases, 
even without parties’ consent, for 
purpose of ascertaining facts other 
than those presented by issues in 
pleadingrs, where knowledge of such 
facts is necessary to enable courts 
to frame proper decrees.—In re 
Luckenbach's Estate, 72 N.T.S.2d 76, 
189 Misa 529, affirmed In re Luck- 
enback’s Will, 72 N.T.S.2d 416, 272 
App.Div. 928. 

64. IT.S.—Westchester Fire Ins. Co. 
V. Bringle, CLCA-Tenn., 86 F,2d 
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fact Where the parties consent to a reference 
which by statute could have been compulsorily re¬ 
ferred, the reference will be treated as a compulsory 
reference.®^ Where the cause is removed to an¬ 
other jurisdiction, the law of the latter governs the 
right to a reference.®® Where the reference is 
authorized solely by reason of the consent of the 
parties and is terminated, the original consent does 
not authorize the ordering of a new reference.®^ 

§ 12. To Hear and Determine Issues in Gen¬ 
eral 

Except where and to the extent authorized by statute, 
the court before which a case Is pending ordinarily has 
no power to order a compulsory reference to hear and 
determine all or any of the issues or questions of fact. 

Except where and to the extent authorized by 
statute,®® the court before which a case is pending 
ordinarily has no power to order a compulsory 
reference to hear and determine all or any of the 
issues or questions of fact.®® So, where a refer¬ 
ence of a purely legal cause of action against the 


consent of the parties is an infringement of ther 
constitutional right of trial by jury, it cannot be 
majde,^® even though a jury trial would be long and 
tedious and involve the presentation of complicated 
and technical facts as matters of evidence.^^ While 
in some jurisdictions a statutory compulsory refer¬ 
ence may be ordered in practically every form of 
action,*^® and in other jurisdictions a reference is 
proper in any action where there is no right to trial 
by jury,*^® statutes in some other jurisdictions have 
been construed to confine a compulsory reference 
to hear and determine the issues, whether in a legal 
or equitable suit, to cases where the examination of 
a long accoimt is involved but in still other ju¬ 
risdictions a statutory provision authorizing a refer¬ 
ence in a common-law action founded on account 
does not exclude other references in actions at 
law.*^® 

Under some statutes issues of law^® or issues of 
mixed law and fact^? may be referred, but not after 
a trial has been had.^® Where compulsory refer¬ 
ences in law cases are discretionary with the trial 


65. Mo.—St. Xiouls V. Parker-Waah- 
Ingrton Co., 196 S.W. 767, 271 Mo. 
229, certiorari denied 38 S.Ct. 11, 
246 XJ.S. 651, 62 L..Bd. 681—Wil¬ 
liams V. Chicago, etc., R. Co., 64 S. 
W. 489, 158 Mo. 487. 

53 C.J. p 683 note 96. 

66. XJ.S.—^Alexandria Canal Co. v. 
Swann, B.C., 6 How. 88, 12 Li.Bd. 
06 . 

67. N.T.—Preston v. Morrow, 66 N. 
T. 452. 

68. K.M.— Corpus Jtirls dted in 
Tletzel V. Southwestern Const. Co., 
94 P.2d 972, 975, 48 H.M. 486. 

53 C.J. p 681 note 78. 

Constitutional and statutory provi¬ 
sions generally see supra 9 6. 
Issues presented by conllloting affida¬ 
vits 

Matter was referred to official ref¬ 
eree for hearing where issues pre¬ 
sented by conflicting affidavits could 
best be determined by an oral hear¬ 
ing.—^Hendrickson v. Hendrickson, 62 
N.T.S.2d 250, 268 App.Dlv. 1045. 

69. Mo.—^Buchanan v. Rechner, 62 
S.W.2d 1071, 333 Mo. 634—Wahl v. 
Cunningham, 56 SW.2d 1052, 332 
Mo. 21—^Baker v. Baker, App., 71 S. 
W.2d 767—^Rlce v. Robertson, App., 
48 S.W.2d 172. 

N.C.—Williams v. Robertson, 63 S. 

B.2d 632, 283 H.C. 809. 

S.C.—Coleman v. Coleman, 87 S.B1. 
2d 305, 208 S.C, 108—Speizman v. 
Guill, 25 S.H2d 781, 202 S.C. 498. 
58 C.J. P 681 note 78, p 682 note 79. 

70. U.S.^—^In' re Peterson, N.T., 40 S. 
Ct. 643, 258 U.S. 800, 64 L.Bd. 919 
—Westchester r Fire Ins.^ Co. v. 
Bringle, C.CJLTenn., 86 F#2d 262. 


Kan.—Hasty v. Pierpont, 72 P.2d 69. 
146 Kan. 617. 

Minn.—Corpus Juris cited in State 
ex rel. Rockwell v. State Board of 
Education, 6 H.W.2d 251, 258, 218 
Minn. 184, 143 A.L.R. 603. 

N.Y.—^Brewer v. Town of Starkey, 
90 N.T.S.2d 165, 276 App.Div. 793 
—Wallace v. Saltzman, 63 N.T.S. 
2d 215, 270 App.Div. 997—Richards 
V, Black, 294‘N.Y.S. 428, 250 App. 
Div. 894—^Furman v. American 
Laundry Machinery Co., 256 N.Y.S. 
249, 142 Misc. 644, affirmed 257 N. 
Y.S, 936, 286 App.Div. 886. 

N.C.—Grimes v. Home Ins. Co. of 
New York, 7 S.B.2d 557, 217 N.C. 
259. 

53 C.J. p 682 note 81 
Compulsory reference cu9 infringe¬ 
ment of right of trial by Jury see 
Juries 9 118. 

ComplaiiLt held not in claim and 
delivery so cus to preclude a compul¬ 
sory reference.—Speizman v. Guill, 
25 S.E.2d 731, 202 S.C 498. 

ComplaiiLt at law filed by defend¬ 
ant in equitable prooeeding could not 
be referred to master.—Reitman v, 
George D. Poulekidas Sons, Inc., 71 
N.E.2d 918, 830 Ill.App. 616. 

!Dl Xovra 

(1) Proceedings of reference are 
wholly foreign to an ordinary pro-| 
ceeding at law.—In re Clark’s Estate, 
290 N.W. 18, 228 Iowa 75. 

(2) The statute authorizing a ref-, 
erence in certain cases without oon- 
sent of parties waa held applicable 
only to equity suits, and those for¬ 
merly cognizable in- equity.—^Tufts- 
V. Norris, 88 N.W. 867, 116 Iowa ^50 
—58 CJ. P 682 x^ote 81 [a]. 
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7L Kan.—^Hasty v. Pierpont, 72 P. 
2d 69, 146 Kan. 517. 

72. Mass.—^Holmes v. Turners Fails 
Lumber Co., 28 N.E. 806, 160 Mass. 
535, 6 L.R.A. 283. 

53 CJ. p 682 note 85. 

78. N,H.—^Murphy & Sons v. Peters^ 
62 A.2d 718, 95 N.H. 276. 

53 C.J. p 682 note 86. 

74. Cal.—Dunner v. Hoover, 111 P. 
2d 737, 43 Cal.App.2d 768. 

Mo.—Wahl V. Cunningham, 56 S.W. 
2d 1052, 882 Mo. 21. 

N.Y.—Hemmench v. City of Geneva, 
295 N.Y.S. 660, 261 App.Div. 105 
—Thibaudeau v. City of Niagara 
Falls, 268 N.Y.S. 897, 289 App.Div. 
644—Schmeltzer r. Markels, 244 N- 
Y.S. 216, 230 App-Dlv. 768—Fur¬ 
man V. American Laundry Machin* 
ery Co., 266 N.Y.S. 249, 142 Misc- 
644, affirmed 257 N.Y.S. 936, 23? 
App.Div. 886—-Wallace v. Saltz¬ 
man, 62 N.Y.S.2d 354, reversed on 
other grounds 63 N.Y.S.2d 215, 279 
App.Dlv. 997. 

58 C.J. p 683 note 89. 

Compulsory references to hear and 
determine issues of account see in¬ 
fra 99 16-23. 

What constitutes long account see 
infra 9 18. 

ya. D.C.—Eichberg V. D. S. Shipping 
Board Emergency Fleet Corp., 278 
F. 886, 51 APP.D.C 44. 

78L Pa.—Aippeal of Y*dhe, 65 Pa. 121 
—Lange v. Stdiilf^r, 16 Pa. ^61. 

77. Ph.-AApp^^of Yoh4, 55 Pa. 12t. 

*78, Pa.—Y. Alberti^' 1 
196. 



§§ 12-13 

judge,^ such references should be used very sparing¬ 
ly, in view of the possible hardships they may 
createJ^ 

§ 13. -Nature of Cause or of Issues 

Under particular statutory provisions a compulsory 
reference may be ordered In equitable Issues in actions 
at law and In actions by or against persons acting in a 
representative capacity, and, In some cases, In actions 
by attorneys, but generally a compulsory reference will 
not be ordered In actions ex delicto, actions involving 
fraud, or actions for penalties. 

Under particular statutory provisions, a com¬ 
pulsory reference to hear and determine issues may 
be ordered as to equitable issues in actions at law^o 
or in special proceedings before a surrogate other 
than one instituted for probate of a will.^^ In the 
absence of statutory authority therefor, the court is 
without power to order a reference in an election 
contest,82 such a contest being neither a chancery 
action nor a law action within the contemplation of 
statutes relating to references.^® In cases involving 
the custody of minors it is desirable for the court 
to conduct the hearing.®^ The rules relating to 
references in civil actions in general apply to a 
reference in an action on a policy of insurance.®^ 
The nature of the cause or proceeding, as one for 
compulsory reference, must be determined with 


76 C.J.S. 

respect to the state of the pleadings when the 
order of reference is made.^® 

Actions ex delicto generally. While it has been 
said that, in an action involving an account within 
the meaning of statutory provisions for a compul¬ 
sory reference, it is immaterial whether the action 
is ex contractu or ex delicto,®^ the general rule is 
that an action ex delicto cannot be made the subject 
of a compulsory reference.®® 

Actions involving fraud. The general rule is 
that where the substantial issue involved is fraud a 
compulsory reference will not be ordered.®® The 
mere fact that fraud is incidentally involved, how¬ 
ever, does not preclude a compulsory reference of 
the action.®® 

Actions for penalties. A compulsory reference 
cannot be ordered in an action to enforce a penalty 
or penal obligation.®^ 

Actions by or against persons acting in representa¬ 
tive capacity. The fact that one of the parties sues 
or defends in a representative capacity does not 
prevent a compulsory reference.®® 

Actions by attorneys. While it has been said that 
the trend of decisions is against ordering a com¬ 
pulsory reference in an action by an attorney to 


REFERENCES 


79- U.S.—Graffls v. Woodward, C.C. 
A.I11,, 96 F.2d 829, certiorari de¬ 
nied 59 S.Ct 95, 306 U.S. 631, 83 L. 
Ed. 404. 

N.Y.—^Emigrant IndustricU Sav. Bank 
V. Board of Standards and Appeals 
of City of New York, 288 N.Y.S. 
214, 248 App.Div. 156. 

Discretion of court grenerally see in¬ 
fra S 44. 

80 . S.C.—General Plywood Corp. v. 
Richard Jones, Inc., 57 S.E.2d 636, 
216 S.C. 322—^Knight v. Stroud, 46 
S.E.2d 169, 212 S.O. 39. 

Compulsory reference in equity gren- 
erally see Equity § 522. 

Eqnltahle Issiies are Involved in 
action at law, within rule of text 
whefe trial of action will involve 
such a complicated, intricate, and 
long accountingr that it would be 
impracticable for a Jury properly 
to examine and adjudge, or where it 
would be Impracticable for a jury 
to make the necessary computations 
and adjustments necessary to ascer¬ 
tain the truth and to do justice be¬ 
tween the parties.—Coleman v. Cole¬ 
man, 37 S.E.2d 805, 208 S.C. 103. 

Szlstenoe of fl d n ola r y relationship 
(1) The text rule is especially ap¬ 
plicable where the relationship be¬ 
tween plaintiff and defendant is of 
a fiduciary character or involves an 
alleged breadh of tnist.—Coleman v. 


Coleman, supra—Jefferies v. Harvey, 
33 S.E.2d 513, 206 S.C. 245. 

(2) In determining whether father 
suing son to recover/loans evidenced 
by notes and checks was entitled to 
a reference, a fiduciary relationship 
existed between father and son, 
where father was seventy years old 
and placed unlimited confidence in 
son in the handling of father’s rec¬ 
ords and money, and the dispute be¬ 
tween father and son involved the 
existence of a partnership.—Coleman 
v. Coleman, supra. 

81. N.Y.—^Matter of Ferrigan, 58 N. 
Y.S. 920, 42 App.Div. 1, afOrmed 
55 N.E. 1095, 160 N.Y. 689. 

88 . HI,—Flake v. Pretzel, 46 N.B.2d 
375, 381 Ill. 498. 

83. Ill.—^Flake v. Pretzel, supra. 

84. Pa.—Petition of Pulisevich, 63 
Pa,Dist. & Co. 357. 

85. N.Y.—Levy v. Brooklyn P. Ins. 
Co., 25 Wend. 687. 

38 C.J. p 129 note 31. 
hEariae iiLsaraaoe 

N.Y.—Allison v. Com Exch. Ins. Co., 
67 N.Y. 87, 

38 C.J. p 1186 note 37. 

86 . Mo.—Vannoy v. Swift & Co., 201 
S.W.2d 350, 356 Mo. 218. 

Affizmative defenses 
Mere fact that it appeared, be¬ 
fore reference of case for trial and 
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determination of law and fact issues, 
that ultimate decision might turn 
on one or more of aJBlrmative defens¬ 
es, did not render reference errone¬ 
ous.—^Vannoy v. Swift & Co., supra. 

87. Or.—Salem Tract. Co. v. Anson, 
67 P. 1016, 69 P. 676, 41 Or. 662. 

Reference to hear and determine is¬ 
sues of account as affected by na¬ 
ture and form of action generally 
see infra § 23. 

88 . Hiss.—Corpus JUris died ia 
Gilmore-Puckett Lumber Co. v. 
Bank of Tupelo, 170 So. 682, 684, 
177 Miss. 152. 

53 C.J. P 690 note 98. 

AotioxL for conversion, is not ac¬ 
tion capable of reference, since ac¬ 
tion was one of tort.—Gllmore-Puck- 
ett Lumber Co. v. Bank of Tupelo, 
170 So. 682, 177 Miss. 152. 

89. S.C.—Etheredge v. Porter, 131 S, 
B. 768, 134 S.C. 71. 

53 O.J. p 690 note 99. 

90. Colo.—H. C. Lallier Construc¬ 
tion St Engineering Co. v. Morrison, 
26 P.2d 729, 93 Colo. 306. 

63 C.J. p 690 note 1. 

91. N.Y.—Hyatt v. Roach, 1 Abb.N. 
Cas. 125, 52 How.Pr. 115—Beard¬ 
sley V. Dygert, 8 Den. 380. 

63 C.J. p 691 note 2. 

93. N.Y.—Durkin v. Sharp, 22 Hun 
132. 

53 C.J. p 691 note 3. 
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recover compensation for professional services, 
that such compulsory references are not regarded 
with favor,and that they will not be ordered where 
the case can be satisfactorily tried by a jury,^® as 
where the question involved is as to the value of the 
services,or where the services were rendered in 
a single action*^ or under one general retainer®^ or 
relate to one matter,^® or where a gross charge is 
made for the entire services,^, nevertheless the gen¬ 
eral rule is that, where matters otherwise properly 
referable are not within one of the foregoing excep¬ 
tions, the court has the power to order a compulsory 
reference.* 

§ 14. Di£Eicult Questions of Law 

Under some statutes the court is limited In its pow¬ 
er to order a compulsory reference where the trial wilt 
require the decision of difficult questions of law. 

Although such a limitation is not recognized in 
the absence of statutes providing therefor,* under 
some statutes a limitation on the power to order a 
compulsory reference is that the trial will not re¬ 
quire the decision of difficult questions of law.^ 


In order to come within the statutory limitation, tihe 
questions of law must be of real difficulty,^ but they 
are not confined to those arising out of the facts 
presented by the issues in the case;* they may 
grow out of their very character, and the evidence 
necessary to their investigation.^ 

§ 15. —— Reference of Part of Issues 

Generally the reference may be of all or of only part 
of the issues, and before or after the trial of the issues. 

Generally the reference may be of all or of only 
part of the issues,® and before the trial of the is¬ 
sues® or thereafter.!* Under statutes providing that 
where a proceeding is begun at law and an equita¬ 
ble issue arises such issue may be tried as in equity, 
where the equitable issue involves an accotmt it 
may be properly referred,!! but the remaining is¬ 
sues are not referable,!* although in an action at 
law, if for any reason all the issues should no-t be 
tried by a referee, the court has no power to refer a 
particular issue for trial by a referee, leaving the 
remainder of the issues to be tried by a jury,!* 
and it is improper to sever the facts of a demand 


93. N.T.—^Russell v. McDonald, 110 
N.Y.S, 950, 126 App.Div. 844—Hoff 
V. Reid. 97 N.Y.S. 107, 110 App. 
Blv. 95. 

Reference to determine amount of 
compensation on substitution of 
attorneys see Attorney and Client 
§ 122 . 

94. N.Y,—TlUbaudeau v. City of 1«- 
airara Falls, 268 N.Y.S. 397, 289 
App.Dlv. 644. 

68 C.J. p 691 note 6. 

SBi N.Y.—Hoar v. Wallace, 48 N.Y. 

S. 748, 24 App.Div. 161. 

53 C.J. p 691 note 7. 

96. N.Y.—Thlbaudeau v. City of Ni¬ 
agara Falls, 268 N.Y.S. 897, 289 
App.Div. 644. 

63 C.J. p 691 note 8. 

97. N.Y.—^Hale v. Swinburne, 17 
Abb.N.Cas. 381, 3 How.Pr.,N.S., 472. 

53 C.J. p 691 note 9. 

98. N.Y.—Kennedy v. Central School 
Dlst. No. 1 of Towns of Onondaga, 
Marcellus, Lafayette and Otlsco, 
5 N.Y.S.2d 246, 264 App.Div. 822 
—Thlbaudeau v. City of Niagara 
Falls, 268 N.Y.S. 397, 239 APP.Dlv. 
644. 

53 C.J. p 691 note 10. 

99. N.Y.—^Russell v. McDonald, 110 
N.Y.S. 960, 126 APP.Dlv. 844. 

1 . N.Y.—Face v. Amend, 149 N.Y.S. 

786, 164 AppJDiv. 206. 

58 C.J. p 691 note 12. 

a. Mass.—Childs V. Littlefield, 91 N. 

E. 1017, 206 Mass. 118. 

63 C.J. p 691 note 15. 

3. WIs.—State v. Grimm, 248 N.W. 
768, 208 Wis. 366. 
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4. N.Y.—^Dane v. Liverpool, etc.. Ins. i 
Co., 21 Hun 259. 

53 C.J. p 684 note 16. 

6 . N.Y.—Woollard v. Albany, 190 N. 
Y.S. 741. 

63 C.J. p 686 note 46. 

SUBcnlt guestioiiB not Involved 
N.Y.—Schaffer v. City Bank Farm¬ 
ers Trust Co., 199 N.E. 603, 269 
N.Y. 336, 102 A.L.R. 1058. 

6 . N.Y.—Goodyear v. Brooks, 27 N. 
Y.Super. 682, 2 Abb.Pr.,N.S., 296. 

7. N.Y.—Goodyear v. Brooks, su¬ 
pra. 

8 . N.Y.—^Bowman v. Sheldon, 11 N. 
Y.Leg.Obs. 219. 

Wis,—^Brillion Lumber Co. v. Bar¬ 
nard, 111 N.W. 483, 181 Wis. 284. 
63 C.J. p 694 note 60. 

Damages 

(1) Court, on holding that ar¬ 
rangement between defendant man¬ 
ufacturer and defendant retailer for 
sale of manufacturer’s products to 
defendant retailer only and not sell¬ 
ing products to plaintiff retailer was 
illegal as in restraint of trade, had 
jurisdiction to appoint an official ref¬ 
eree to determine the sole remaining 
issue of damages.—Alexander’s Dept. 
Stores V. Ohrbach’s Inc., 66 N.Y.S.2d 
173, 269 App.Div. 821. 

(2) Where defendants violated 
zoning ordinance by starting con¬ 
struction of race track on realty 
zone^ for residences, but adjacent 
property owners had not as yet suf¬ 
fered any actual positive damages, 
reference of issue of damages would 
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be denied.—Long v. Longo, 98 N.Y.S. 
2d 623. 

(3) In summary proceeding for 
nonpayment of rent, where tenant in¬ 
terposed a counterclaim for breach 
of a covenant that landlord would 
not rent any store in building cov¬ 
ered by lease to sell specified prod¬ 
ucts, in absence of proof as to pro¬ 
portion tenant’s sales of such prod¬ 
ucts bore to his total sales, or 
whether tenant’s total net profits 
from net sales in all departments of 
his store decreased after breach, or 
that tenant’s claimed loss of net 
profits in sale of specified products 
was result of breach of covenant, 
matter would be remitted to official 
referee for determination of damag¬ 
es suffered by tenant.—Kennedy v. 
Abarno, 97 N.Y.S.2d 907, 277 App.Div. 
883. 

9 . N.Y.—^Batchelor v. Albany City 

Ins. Co,, 81 N.Y.Super. 346, 6 Abb. 
Pr.,N.S., 240, 87 How.Pr. 389— 

Bowman v. Sheldon, 8 N.Y.Super. 
607. 

53 G.J. p 694 note 61. 

10. N.Y.—^Batchelor v. Albany City 
Ins. Go., 31 N.Y.Super. 846, 6 Abb. 
Pr.,N.S., 240, 37 HowJPr. 399.^ 

53 G.J. p 694 note 62. 

11. Iowa.—^Tufts V. Norris, 88 NW. 
867, 116 Iowa 250. 

Equitable Issues in actions at law as 
referable generally see supra 6 18. 

12. lowcL—^Tufts V. Norris, supra. 

13. N.Y.—Claffy v. Madison Aya 
Co., 109 N.Y.S. 1, U4 AppJ)iV. 774. 
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made in the complaint, and enter final judgment 
for one portion, and make a reference to ascertain 
the ipmount of the other for a final judgment as to 
that portion.^^ 

§ 16. To Hear iand Determine Issues of Ac¬ 
count 

Under some statutes, which have been held directory 
and applicable to both equitable and legal actions, a com¬ 
pulsory reference to hear and determine issues may be 
orefered where the examination of a long account is in¬ 
volved. 

Under some statutes a compulsory reference to 
hear and , determine issues may be ordered where 
the examination of a long account is involved.^® 
Such statutes are directory, not mandatoryand 
they have been held, applicable to both equitable and 
legal actions,although there is authority that no 
such reference in.a legal action is authorized.^® In 
order that a compulsory reference under such a 
provision may be ordered, the correctness of the ac¬ 
count must be directly in issue where the only 
question in dispute does not relate to the items of 
the account, a reference is not proper.®^ It is no 


objection that the cause has once been tried by a 
jury and no objection then taken to the account, 
that plaintiff is insolvent and will be unable to pay 
the fees of the referee ,22 or that the action is 
brought in bad faith.23 On the other hand, a refer¬ 
ence should not be ordered on a new trial after 
reversal where the former trial shows that the ex¬ 
amination of a long account was not necessary and 
there is no reason to suppose that the new trial 
will differ from the former ontM A reference for 
the examination of a long account is legally a 
compulsory reference even though the parties con¬ 
sented thereto. 25 

§ 17. —— Account 

The term “account'^ as used In the statutes It «n 
account In the ordinary acceptation of that term, that 
Is, charges and credits between the parties. 

The term “account,*^ as used in the statutes, is an 
account in the ordinary acceptation of that term, 2 6 
that is, charges and credits. between the parties,27 
but it has been said that whatever presents the same 
kind of difficulties as a strict account for the ac- 


14. N.C.—^Deprlest v. Patterson, 86 
N.C. 876. 

15. Cal.—^Barker Bros. v. Coates, 297 
P. 8. 211 Cal. 756—-Fooshe v. Sun¬ 
shine,. 216 P.2d 66, 96 'Oal,App.2d 
836—^Erwlng v. Jones, 158 P.2d 
266, 69 Cal.App.2d 97—^Van Orden 
V. Qolden West Credit & Adjust¬ 
ment Co., 9 P.2d 672, 122 Cal.App. 
182. 

Colo.— K. C. Lallier Construction 4; 
Engineering CO. v. Morrison, 26 
P.2d 729, 98 Colo. 305. 

Mo.—Vannoy v. Swift & Co., 201 
S.W.2d 850, 866 Mo. 218—Hancock 
y. State Highway Commission, 149 
S.W.2d 823, 347 Mol 944. 

N.T.—^Hamberg v. Ouananteed Mortg. 
Co.. of (New' York, 88 N.T.S.2d 165, 
180 Mlsc. 276—Fawcett v. Fisher, 
265 H.Y.S. 661, 148 MiSC. 852. 

N.C.—Texas Co. v. Phillips, 174 S.B. 
116, 206 N.C. 366—Dayton Rubber 
Mfg. Co, V. Horn, 167 S.EI. 42, 203 
N.C, 7?2. 

Or.—^Pearson r. Oregon-Waabington 
R. & Nav. Co.. 296 P. 201, 136 Or. 
386, rehearing denied 296 tP. 60, 
135 Or. 336. 

Utah.—^Baker v. Holland Furnace Co., 
81 P.2d 1114, 95 Utah 396, 

Wis.—Tdlk V. Flatz, 239 N.W. 424, 
206 Wls. 270. 

58 C.J. p 688 notp 2. 

What constitutes: ' 

Examination of' lonk acedunt see 
Infra’’? l'9. " 

Lfon^ laJccount s4e infra i 13. 

▲nthcttlty 9t eq^seUa Judge' 

Under statute providing that a 
^Judge shall have power and 


authority of regular Judge or chan¬ 
cellor in whose place he is appointed, 
and under statute providing that if 
matters in issue under pleadings are 
of complicated account court of law 
may direct a reference to clerk, spe¬ 
cial Judge of circuit court had au¬ 
thority to order a reference, return¬ 
able to next term of court, to clerk 
in order to determine amount owing 
from defendant to plaintiffs.—^Battle 
V, National Life & Acc. Ins. Co., 167 
S.W.2d 817,178 Tenn. 283. 

■'Whole Issue’' in statute providing 
that, when trial of issue Qt fact re¬ 
quires examination of long account 
on either side, referee may be direct¬ 
ed to hear and decide "'whole issue"’, 
is whole issue involved in account¬ 
ing.—^Barker Bros. v. Coates, 297 F. 
8, 211 Cal. ^66. 

Agreement on evidence during trial 
’ The fact that parties to action 
under federal Fair Labor Standards 
Act for overtime compensation 
reached agreement on evidence dur¬ 
ing trial AS to number of hours 
worked by plaintiff, rate of pay. and 
amount paid, did not affect defend¬ 
ant’s right to reference under issues 
made by pleadings.—Vannoy v. Swift 
& Co., 201 S,W.2d 350, ^56 Mo. 218. 

16. Utah.—^aker v. Holland Fur¬ 
nace Co., 81 P2d 1114, 96 Utah 896. 
Granting of reference as discretion¬ 
ary with court see infra ? 44. 

X7- N,T.—Stevehs v. Commercial 
Inv. Trust Corp., 16 Kr.T.S.2d 982. 
268 Aiip.Dlv. 857/ 

58 C.J. p <683 note 3. 
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18. S.C.—^People’s Bank r. Helms, 
138 S.E. 622, 140 S.C. 107. . 

53 C.J. p 684 note 4. 

19. Mo.—^Vannoy v. Swift & Co., 201 
S.W.2d 360, 356 Mo, 218, 

N.T.—^Thibaudeau v. City of Niag¬ 
ara Falls, 268 N.Y.S. 397, 239 App. 
Dlv. 644. 

Wis.—State v. Grimm, 248 N.W. 763. 
208 Wis. 366. 

20. N.J.—^American Saw Co. v. 
Trenton First Nat. Bank, 34 A. 1. 
58 N.J.Law 438. 

53 C.J. p 685 note 25. 

Where other Issues besides account 
are involved see infra § 22. 

21 . N.Y.—^Brown v, Bradshaw, Ib N. 
Y.Super. 636, 8 How.Pr. 176. 

22. N.Y.—^Place v. Chesebrough, 4 
Hun 677, affirmed 68 N.Y. 316. 

23. N.Y.—Place v. Chesebrough, su¬ 
pra. 

24. N.Y.—Betjemann v. Brooks, 4 N* 
Y.S. 813, 62 Hun 611. 

25. Mo.—Fine Art Pictures Corpo¬ 
ration V. Karzin, App., 29 8.W.2d 
170. 

28. N.Y.—-Camp v. Ingersoll, 86 N.T. 

433, 1 N.Y.Clv.Proc. 340. 

53 C.J. p 684 note 17. 

27, Wis.—State V. Grimm, 243 N.W. 

763, 208 wfs. see. 

63 C.J. p 684 note 18. 

SCemoraiida containing items 
In order to warrant compulsory 
reference, there must be some sort 
of memoranda containing items of 
work, materials, or painments by ei-, 
ther party.—State r. Grimmi supra. 
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tion of a jury should be sent to a referee.^8 An 
account stated is not such an account^® nor is a bill 
of particulars.30 So a claim to several items of 
damage arising from breach of contract or otherwise 
is not an account-^i 

§ 18. — Long Account 

The term “long account” Is not subject to any pre¬ 
cise definition, but each case Is to be determined on Its 
own facts, the test being whether the account is so long 
that the Jury cannot keep the items in their minds and 
give eaph Item its proper weight and application. 

A “long account,” as the term is used in statutes 
in some jurisdictions in providing for a compulsory 
reference, is not subject to any precise definition, 
but each case is to be determined on its own facts.S2 
The only test seems to be whether the account is 
so long that the jury cannot keep the items in their 
minds and give each item its proper weight and ap- 
plication.53 A question as to the value of the fee 
and the amount of the rental loss in land taken by 
a railroad company does not involve a long ac¬ 
counts^ Moreover, where damages are awarded 
in lieu of a decree for specific performance, the 
question of amount does not involve a long ac- 
count.S5 A long account is not. involved so as to 
authorize a reference where there is but one 
transa'ction,ss where there is a single purchase con¬ 
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sisting of many items,S7 or where services are all 
performed under one contractus 

§ 19. --Examination of Long Account 

The term “examination of long account” does not 
mean the examination of It to ascertain the result dr 
effect of It, but the proof by testimony of the correct¬ 
ness of the items composing It. 

The term “examination of a long account” as used 
in the statutes does not mean the examination of it 
to ascertain the result or effect of it,^® but the 
proof by testimony of the correctness of the items 
composing it.'^® The mere fact that entries in books 
of account will be put in evidence does not make the 
action one necessarily requiring the examination of 
a long accoimt.^1 

§ 20. —— Mutual Account 

Although It has been held that the element of. mu¬ 
tuality In accounts Is not a prerequisite to a compulsory 
reference, some statutes’ authorize a compulsory refer¬ 
ence where a mutual account Is Involved. 

While it has been held that the eleinent of mu¬ 
tuality in accounts is not a prerequisite to a com¬ 
pulsory reference, some jurisdictions statutes 
•authorize a compulsory reference where a mutual 
account is involved.^^ Mutual accounts, within the 
meaning of the statutes, arise where each party has 
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rendered services or sold articles of property to 
the other with the express or implied understanding 
that their respective claims shall, on settlement, be 
offset to the extent of the smaller claim,^^ and it is 
immaterial whether one piarty kept one side and the 
other party the other side of the account^® 

§ 21. Account on One Side Only 

Under statutes providing for a compulsory reference 
where the trial of an Issue of fact Involves an '^account 
on one side only,” the term means an account In which 
there are charges by one party only against the other 
party. 

Under statutes providing for a compulsory refer¬ 
ence where the trial of an issue of fact involves an 
account on one side only, the term "account on one 
side only*’ has been construed to mean an account in 
which there are charges by one party only against 
the other party,^® and as not intended to exclude a 
long account of charges in favor of one party and 
credits of pajrments thereon by the other party.^*^ 
Under some statutes a reference is not authorized 
when the account is on one side only and it is not 
made to appear that it is necessary that the party 
on the other side should be examined as a witness 
to prove the account.^® 

§ 22. —— Where Other Issues Involved 

a. In general 

b. Determination of other issues before 

reference 

c. Effect of joinder of causes of action 

d. Effect of defense or counterclaim 

a. In General 

As a general rule, all the Issues of fact In an action 

Board Bmergrency Fleet Corp„ 278 
P. 886, 61 App.3>.C. 44. 

53 C.J. p 684 note 11. 

44, Kan.—Lapham v. Kansas, etc.. 

Oil, etc., Co., 128 OP. 868, 87 Kan. 

65, Ann.Cas.l918D 813. 

63 C.J. p 686 note 89. 

46. Kan.—Gresty v. Brigrgrs, 252 P. 

178, 127 Kan. 151—^Lapham v. ElELn- 
sas, etc., Oil, eta, Co., 128 P. 863, 

87 Kan. 65, Ann.Cas.l913D 813. 

46. Kan.—^Lapham 'v. Kansas, eta. 

Oil, eta. Go., 128 P. 863, 87 Kan. 

65, Ann.Ca8.1918D 818. 

47. Kan.—Liapham v. Kansas, eta. 

Oil, eta, Co., supra. 

48. Okl.—(NTorth v. Byrnes, 82 P.2d 
678, 188 Olsl. 321, 117 A.Ii.R. 1269. 

49. Gal.—^Hastings v. Cxinningham, 

85 CaJ. 549 — Williams v. Benton, 

24 Cal. 424. 

50. N.Y.—Wallace v. ISaltzman, 62 
N.T.S.2d 864, reversed on other 


need not relate to an account In order to authorize a 
reference of the action, and the action need not nee- 
essarily be an action based on an account or an action 
for an accounting; but In order to authorize a reference 
of the entire action the account must be directly in¬ 
volved. 

Although there is some authority to the contrary,^® 
all the issues of fact in an action need not relate 
to an account to authorize a reference of the ac¬ 
tion,®® and an action, in order to be referable as in¬ 
volving a long account, need not necessarily be an 
action based on an account or an action for an ac- 
counting.®! Where the principal issues presented 
are questions of law not involving or involved in an 
accounting, the whole case should not be referred 
to a referee to hear and determine the issues,®® but 
in order to authorize a reference of the entire ac¬ 
tion the account must be directly,®® and not merely 
collaterally®^ or incidentally,®® mvolvod; in other 
words, the account must be the primary®® or im¬ 
mediate®’^ object of the action, or the substantial 
subject of the issue.®* 

b. Determination of Other Issues before Refer¬ 
ence 

The general rule, which Is subject to some eoccep- 
tlons, Is that where there Is an Issue, the determination 
of which may render an accounting unnecessary, the 
reference should not be ordered until suoh Issue Is de¬ 
cided and an accounting found necessary. 

The general rule is that where the suit is of an 
equitable nature and’ there is an issue, the deter¬ 
mination of which may render an accounting un¬ 
necessary, the reference should not be ordered until 
such issue is decided and an accounting found neces¬ 
sary ;®® but where the reference will divulge certain 
facts necessary to the proper decision of the issues 

FTy V. Pomona Mills, 175 S.B. 156, 
169, 206 N.C. 768. 

53 O.J. p 687 note 55. 

55. N.C.—Corpus Jturls quoted in. 
FYy V. Pomona Mills, 176 S.E. 166, 
169, 206 N.C. 768. 

53 C.J. p 687 note 56. 

56. N.C.—Corpus Juris quoted in 
Fry V. Pomona Mills, 175 SJEl. 166, 
159, 206 NG. 768. 

53 C.J. p 687 note 57. 

57. N.C.—Corpus Juris quoted in 
Fry V. Pomona Mills, 175 IS.E. 156, 
169, 206 N.C. 768. 

53 C.J. p $88 note 58. 

58. N.Y.—Clafiin v. Drake, 38 Hun 
144. 

N.C.—Corpus Juris quoted in Fry v. 
Pomona Mills, 176 S.EL 156, 159, 206 
N.C. 768. 

59. N.Y.—Stair v. Selleok, 122 N.Y. 
S. 1054, 138 App.Div. 277. 

53 C.J. p 688 note 60. 

References in equity see Equity 
518-662. 
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175 S.E. 156, 159, 206 N.G 768. 

53 O.J. p 687 note 50. 

51. N.C.—Corpus Juris quoted in 
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it is not improper to order a reference in the first 
instance.®® 

In actions at law. While in general the rule is 
that, where there is an issue the determination of 
which may render an accounting unnecessary, the 
reference cannot be ordered until such issue shall 
have been decided it has been said that this is 
true only where the action is to be tried by the 
court®2 and that where it must be tried by a jury 
if not referred it is not ground for refusing a 
reference that issues outside the account are raised 
the determination of which might preclude the 
necessity of an accounting.®® Moreover, where the 
determination of the issue involved depends on 
facts involved in the account, a reference in the 
first instance is proper,®^ and affirmative defenses 
raising only questions of fact need not be determined 
by the court before ordering a reference.®® 

c. Effect of Joinder of Oauses of Action 

Where several causes of action, not all of which are 
referable, are Joined in the complaint, the plaintiff Is 
not entitled to an order of compulsory reference; but 
where the nonreferable action Is barred by limitations 
the referable one may be referred. 

Where several causes of action are joined in the 
complaint and only one or several, but not all, 
are referable, plaintiff is not entitled to an order of 
compulsory reference;®® but a reference may be 


§ 22 

ordered where several alleged causes of action are 
set forth but in reality there is but one cause of ac¬ 
tion which is referable.®*^ Moreover, where a refer¬ 
able action in contract is consolidated with a tort 
action, which is nonreferable under the rule stated 
supra § 13, and the tort action is barred by reason 
of the statute of limitations, the contract action may 
be referred.®® 

d. Effect of Defense or OounterclainL 

(1) In general 

(2) As affecting referability of cause of. 

action 

(3) As affecting referability of counter-, 

claim only 

(1) In General 

Generally referability is to be determined by the pe¬ 
tition or complaint, although where defendant sets up a 
counterclaim which Involves the matter of account a 
compulsory reference on application of the plaintiff Is 
proper. 

The general rule is that referability is to be deter¬ 
mined by the petition or complaint,®® but this does 
not mean that the answer is not to be looked at in, 
any case for the purpose of determining whether! 
the action be referable.70 Thus, where a defendant i 
sets up several counterclaims in his action, one of; 
which involves the matter of account, a compulsory, 
reference on application of plaintiff is proper.^l | 
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(2) As Affecting Referability of Cause of 

Action 

Where the cause of action stated In the complaint 
is not referable and is not admitted by the defendant, 
a reference of the entire action cannot be ordered on the 
defendant's application on the ground that a counter¬ 
claim Interposed is referable, but the rule Is otherwise 
where the nonreferable cause of action Is admitted; and 
If a defense necessarily involving an account is inter¬ 
posed and places the account In issue the entire action 
may be referred. When the plaintiff's case Is referable, 
it cannot be made nonreferabla by the defendant's an¬ 
swer. 

Where the cause of action stated in the complaint 
is not referable and is not admitted by defendant, 
a reference of the entire action cannot be ordered on 
defendant’s application on the ground that a counter¬ 
claim interposed is referable*^^ or, in other words, 
where the counterclaim is merely a part of the an¬ 
swer placing the nonreferable cause of action in 
issue |)ut w’here the nonreferable cause of ac¬ 
tion is admitted by defendant and a referable coun¬ 
terclaim is interposed the entire action may be re- 
ferred.7^ Where only the coimterclaim is referable 
and the counterclaim is stricken, no reference should 
be ordered.76 So if a defense necessarily involving 
an account is interposed and places the account in 
issue, the entire action may be referred even though 
the cause stated in the complaint is nonreferable;^® 
but the entire action is not referable where the de¬ 
fense merely sets up new matter in avoidance, which 
new matter involves an accountJ7 On the other 
hand, where plaintiffs case is referable, it cannot be 
made nonreferable by defendant’s answer.78 

(3) As Affecting Referability of Counter- 

cliim Only 

Where the cause of action Is referable and a coun¬ 


terclaim Is Interposed which entitles the defendant to 
a Jury trial, a reference of such counterclaim Is Improper. 

Where the cause of action is referable and a coun¬ 
terclaim is interposed which, under statutes provid¬ 
ing that on interposition of a counterclaim and de¬ 
fendant’s demand for affirmative judgment thereon 
the mode of trial shall be the same as though the 
issue arose in a separate cause of action, entitles 
defendant to a jury trial, a reference of such coun¬ 
terclaim is improper,75 although, if the counterclaim 
does not demand a jury trial because of being within 
statutory exceptions to jury trial, it may be re¬ 
ferred.®® 

§ 23. -Nature and Form of Action 

Matters relating to Issues of account In actions ex 
contractu ordinarily may be referred without consent of 
the parties. 

In a proper case a reference may be ordered in an 
action against an officer for an official default,®^ or 
in proceedings to enforce a judgment confirming 
an award of arbitrators,®® although in the latter case 
a reference should not be awarded where the 
computation of the award week by week was merely 
an accounting calculation.®® 

Actions ex contractu generally» Matters relating 
to issues of account in actions ex contractu may 
be referred without consent of the parties where the 
examination of a long account is involved,®^ wheth¬ 
er the contract out of which the cause of action 
arises is express or implied.®® By waiving the tort 
and suing in contract where he has the right to do 
so plaintiff may, where a long account is involved, 
authorize a reference,®® and where it is doubtful 
whether the complaint is based on a contract or tort 
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76. H.T.—Irving v. Irving, 85 N.T.S. 
. 744^ 90 Huh 422, affirmed 43 N.S!. 

987; 149 KT. 578. 

68 C.J. p 689 note 79. 

77. N.T.—^Importers', etc., Nat Bank 


V. Werner, 66 N.Y.S. 996, 64 App. 
Div, 435. 

53 <XJ. p 689 note 80. 

78. Colo.—^H. C. Iiallier Construc¬ 
tion & Engineering Cb. v. Morri¬ 
son, 26 P.2d 729, 93 Colo. 805. 

53 C.J. p 689 note 81. 

79. N.Y.—Hoffman House v. Hoff¬ 
man House Caf€, 55 N.YjS. 763, 36 
App.Dlv. 176^—^McAleer v. Sinnott 
61 N.Y.S. 966, 30 App.Dlv. 818. 

58 C.J. p 690 note 83. 

30. N.Y.—Brooklyn, etc., R. Ca. v. 
Reid, 21 Hun 273—^Robinson v. 
New York, etc., R. Co., 65 N.Y. 
Super. 162, 12 N.Y.St 66, affirmed 
17 N.B. 867, 109 N.Y. 668. 

53 C.J. p 690 note 85. 

81. Pa.—Clevenger’s Estate, 1 Lane. 
L.Rev. 277, 6 L.T.,N.S., 186. 

82. N.Y.—^Hunter v, Proser, 88 N.Y. 
S.2d 845, 27*4 App.Div. 811, affirmed 
84 NJES.2d 148, 298 N.Y. 828. 

83. N.Y.—Hunter v. Proser, 

4?8 


84. N.Y.—Hatch v. Wolfe, 1 Abb.Pr., 
N.S.. 77, 80 How.Pr. 66. 

63 C.J. p 690 note 91. 

Action to recover ooxninissions 
Where buyer by contract of sale 
of assets of corporation agrreed to 
pay all commissions due any sales¬ 
man on orders received by seller to 
date of contract and subsequently 
shipped and collected for by buyer, 
a compulsory reference, in action 
against buyer to recover commis¬ 
sions on such orders, was not im¬ 
proper under statute on ground that 
items of commission sought to be 
recovered did not aris4 from trans¬ 
actions between plaintiff and defend¬ 
ant.—^Dunham v. Howard Industries, 
84 N.W.2d 140, 258 Wls. 847. 

-85. N.Y.—^People v. Wood, 24 N.B. 

952, 121 N.Y. 522. 

58 C.J. p 690 note 98. 

86. N.Y.—^People v. Wood, 24 NJBJ. 
952, 121 N.Y, 522—Sage v. Shepard, 
etc., Lumber Co., 27 N.T.S. 650, 76 
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a motion by plaintiff for a reference to examine 
and determine a long account constitutes an election 
to proceed ex contractu. 

Action on insurance policy. Where in an action 
on an insurance policy the controversy relates to 
items of account and the amount of the loss sus¬ 
tained, the court may refer the matter to an auditor 
or referee,notwithstanding the policy provides 
for a reference to arbitrators without suit;®® but 
the fact that fraud is pleaded as a defense does not 
entitle defendant to a reference, since fraud is for 
the jury.®® Such a reference is generally governed 
by the rules which apply to references in civil ac¬ 
tions in general.®! 

§ 24. To Report Findings on One or More 
Specific Questions of Fact Involved 
in Issues 

Under some statutes the court Is empowered to order 
a reference to determine questions of fact Involved In 
the issues and report to the court. 

' Under some statutes the court is empowered to 
order a reference to determine questions of fact 
involved in the issues and report to the court.®® 
Such reference is not one to hear, try, and determine 
the issue,®® but is merely to report for the informa¬ 
tion of the court®^ The authority does not include 
the reference of issues arising on the pleadings.®® 


§ 25. Reference of Incidental Questions and 
Matters 

Under some statutes a reference of questions Inci¬ 
dentally arising at any stage of the action is authorized. 

Under some statutes a reference of questions in¬ 
cidentally arising at any stage of the action is au¬ 
thorized.®® So where, in order to permit the use 
of a defense set out, additional facts must be ascer¬ 
tained, a reference to ascertain such facts may be 
ordered.®^ In some jurisdictions the statutes provide 
for a compulsory reference for the information of 
the court;®® but a plaintiff is not entitled to a 
reference merely to obtain evidence to support the 
allegations of his complaint.®® 

§ 26. -To Take or State Account 

A reference merely to take or state an account for 
the Information of the court may be ordered where the 
nature of the case requires. 

Independently of statute a reference merely to take 
or state an account for the information of the court 
may be ordered where the nature of the case re¬ 
quires it,! and under some statutes a reference 
is authorized to take, state, or investigate an account 
and report to the court in a case in which it is 
necessary to do so for the information of the court.® 
The power to order such a reference extends to 


Hun 134, affirmed 37 N.K 827, 148 
N.T. 623. 

87. N.T.—People v. Wood, 24 N.B. 
952, 121 N.T. 622. 

88. Mass.—Clement v. British Amer¬ 
ican Assur. Co„ 5 N.B. 847, 141 
Mass. 298. 

26 G.J. p 548 note 72. 

89. Mass.—Clement v. British Amer¬ 
ican Assur. Co., 6 NJEi. 847, 141 
Mass. 298. 

90. N.T.—^McLean v. Bast River Ina. 
Co., 21 N.T.Super. 700. 

26 C.J. p 548 note 74. 

91. N.T.—Chase v. Hamilton Mut 
Ins. Co., 22 Barb. 527, reversed on 
other grounds 20 N.T. 52. 

98. N.T.—Guaranty Trust CO. of N. 
T. V. Chase Nat Bank of City of 
New Tork, 86 N.T.iS.2d 505, 194 
Misc. 628, affirmed 97 N.T.S.2d 542, 
277 App.Div. 767, appeal denied 98 
N.T.S.2d 226, first case, 277 App. 
Div. 864, reargument denied 98 N. 
T.S.2d 226, second case, 277 App. 
Div. 864, affirmed 98 N.B.2d 474, 
302 N.T. 658—Application of 30 
Wythe Ave'^ Realty Corp., 66 N.T.S. 
2d 460, 184 Misc. 1056—Application 
of Manfredonio, 62 N.T.S.2d 892, 
188 Misc. 770—Petittott of Hayes; 
88 N.T.S.2d“66. 

58 aJ. p 691 note II. 


93. N.T.—Drexel v. Pease, 29 N.B. 
241, 129 N.T. 96. 

Reference to hear and determine is¬ 
sues see supra S§ 12-28. 

94. N.T,—^Drexel v. Pease, supra. 

96. N.T.—Manfadden v. Macfadden, 
38 N.T.S.2d 815, 263 App.Div. 944* 
—Roome v. Smith, 107 N.T.S. 1088, 
123 App.Div. 416. 

98. N.T.—^Rubinstein v. Bouard, 28 
N.T.S.2d 403, 262 App.Div. 885— 
Hub Chin Tin* v. Amino Products 
Co., 11 N.T.S.2d 373, 256 AppJJiv. 
697—^Application of Jordan, 10 N.T. 
6.2d 911, 170 Misc. 734—Beeber v. 
Empire Power Corp., 81 N.T.S.2d 
914—Sullivan v. Whitney, 26 N.T.S. 
2d 778. 

58 C.J. p 692 note 23. 

97. Mo.—^EJlks Inv, Oo. -v. Jones, 187 
S.W. 71. 

N.T.-^entral Trust ICO. v. New Tork, 
etc,, R, Co., 18 Abb.N.Cas. 64, modi¬ 
fied on other grounds 42 Hun 602, 
18 Abb.N.Cas.‘ 381. 

98. N.T.—Eetchum v. Edward^ 39 
N.T.S. 1012, 6 App.Dlv. 160, af¬ 
firmed 47 N,B. 918, 163 N.T. 584. 

58 CiJ. p 692 note 25. 

99. Ya.—Mmhiser v. McKinley, 85 
S.E. 446, 98 Va. 207—Baltimore 
Steam-Packet Co. v. Williams, 26 
S.E. 841, 94 Ya. 423. 

58 OJ. p 692 note 26. 
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1. Ely.—^Livingston County v. Dunn, 
92 S.W.2d 848, 268 Ky. 866. 

53 C.J. p 692 note 28. 

Condition of cause and time for .ap¬ 
plication see Infra | 81. 

2. Ga.—Hicks v. Atlanta Trust Oo., 

1 S.B.2d $69, 187 Ga. $23. 

Okl.—^Perhow v. Gubser, 162 'P.2d 529, 
196 Okl. 68. 

Tex.—^Robinson v. Wichita" County, 
Civ.App., 106 S.W.2d 769, error dis¬ 
missed. 

53 C.J. p 692 notes 29, 30. 

Object of statute was that law ac¬ 
tions, involving a long* and detailed 
account where the items were numer- ~ 
ous and varied, might be referred to 
referee in order that all items'of* 
account over which there was a con¬ 
troversy might be eliminated &om 
the trial.—^Town of Ganeer, Kankakee 
County V. Cleary, 14 N.E.2d 288, 294 
111.APP. 546. 

Befereaca held proper 
UJS.—Yeneri v. Draper,. C.CJLW.Va, 
22 F.2d 38, certiorari denied 48 S.Ct 
389, 276 D.S; 633, 684, 72 L.Ed. 7^12. 
N.J,—^Rogers Ebert Co. v. Century 
lOonst. Co:, 16 A.2d 94,^ 125 N.J.Law^ 
125, afiOrmed Rogers-Ebert C(k ' r. 
Century Const. Od., 18 A.2d 126 
' N:J.Law.^8. , 1 . 7 

N.C.—^Troitlno^v. Goodman, 3.5 S,|[L 
2d 277, 225 N.O,. 407TT2£ar8hy2^s 
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both law and equity cases,® but the taking of an ac¬ 
count is wholly unauthorized where the parties stand 
on a breach of contract, and not on a performance 
thereof.^ Unless the statute authorizing the refer¬ 
ence provides otherwise, the account involved need 
not be a mutual one.® The reference has been said 
to be irregular where a defense which would defeat 
recovery is set up,® although where the defense is 
no obstacle to recovery the reference, where other¬ 
wise proper, may be made.^ 

§ 27. -To Determine and Report on 

Questions of Fact Arising on Motion 
or Otherwise 

The court has power to order a reference to deter¬ 
mine questions of fact arising on motion, although such 
a reference is not regarded with favor and should be 
ordered only in extraordinary cases. 

While there is authority holding, aside from stat¬ 
utory provision or inhibition, that the court has 
power to order a reference to determine questions 
of fact arising on motion,® generally statutes em¬ 
power the court to order a reference to determine 
and report on a question of fact arising at any stage 
of the action on a motion, or otherwise, except on 
the pleadings,® and additional authority may be 
conferred by a practice rule,i® but such a reference 
is not to hear or determine the issues,being a 
reference in aid of the court in determining the 
motion,12 or, as has been stated, a reference to take 
testimony and report.i® Such a reference is not 


regarded with favor^^ and should be ordered only 
in extraordinary cases where the court is unable 
to determine the facts from the motion papers.!® 
Hence, while a reference is authorized where a case 
presents serious questions, dependent on conflicting 
affidavits creating disputed questions of fact on 
which a motion must turn,!® the reference is im¬ 
proper where there is no dispute.!*^ Under such 
statutes, however, no question of fact arising on 
the pleadings can be compulsorily referred;!® hence 
the question must arise collaterally in order to war¬ 
rant a reference of the class imder discussion.!® 

§ 28. —- Merely to Take Testimony 

In some Jurisdictions a reference merely to take tes¬ 
timony and report is authorized, but a reference cannot 
be ordered merely to take testimony to be used on the 
trial. 

In some jurisdictions a reference merely to take 
testimony and report it is authorized,®® but a refer¬ 
ence cannot be ordered merely to take testimony 
to be used on the trial,®! and a reference should 
not be ordered where the facts stand admitted.®® 

§ 29. — Other Incidental Questions or 
Matters 

other incidental questions or matters may or may not 
be referred, according to the circumstances of the par¬ 
ticular case. 

Other incidental questions or matters may or may 


Cotton Mills V. Maslln, 156 S.E. 
484, 200 N.a 328. 

Reference beld improper 
N.T.—^Beck Chemical Equipment 

Corp. V. Beattie Mfg. ICo., 61 N.T. 
S.2d 98. 

Befosal to strike audit from record 
held proper 

Tex.—Tracy v. Willacy County, Civ. 

App., 169 S.W.2d 217. 

8. Ga.—^EUcks v. Atlanta Trust Co., 
1 S.E.2d 669, 187 Ga. 628. 

4. Cal.—^Dunner v. Hoover, 111 P.2d 
737, 43 Cal.App.2d 763. 

Season for rule 

To talce an accounting between the 
parties is in order only when both 
parties conilTm the contract and de¬ 
mand their share of profits or of the 
capital investment, or both. It is 
not proper in case of the breach of 
an agreement to convey personal 
property.—^Dunner v. Hoover, supra. 

6. D.C.—Simmons v. Morrison, 13 
AppJ>.C. 161. 

6. N.C.—Humble v. Mebane, 89 N.C. 
410. 

53 aJ. p 692 note 81. 

7. N.C.—Humble v. Mebane, 89 N.C. 

410—Atlantic, etc., R. Co. v, Mor¬ 
rison. 88 N.C. 141. I 


8. S.D.—JTackson v. Clark First 
State Bank, 113 N.W. 876, 21 S.D. 
484. 

Va-—German Nat. Ins. Co. v. Vir¬ 
ginia State Ins. Co., 61 S.E. 870, 
108 Va. 393. 

9. N.T.—^Application of Band, 76 N. 
T.S.2<1 670, 278 App.Dlv. 859. 

Okl.—^Pernow v. Gubser, 162 P.2d 
529, 196 Okl. 58. 

53 CJ. p 693 note 42. 

10. N.T,—^Maple Holding Corp. v. 
Weichman-Harte Realty Corp., 224 
N.T.S. 348, 180 Misc. 720. 

63 O.J. p 693 note 43. 

11. N.T.—^Rovnianek v. Hossalko, 70 
N.T.S. 36, 61 App.Div. 486—Matter 
of Lord, 30 N.T.S. 1117, 81 Hun 
590. 

Reference to hear and determine is¬ 
sues see supra SS 12-23. 

IS*. N.T.—Rovnianek v. Hossalko, 70 
N.T.S. 86, 61 App.Dlv. 486. 

53 C.J. p 693 note 45. 

13. N.T.—Matter of Lord, 30 N.T.S. 
1117, 81 Hun 590. 

58 C.J. p 693 note 46. 

14. N.T.—Riley v. Brown, 14 Abb. 
Pr.,N.S., 290 note, 44 How.Pr. 429. 

53 C.J. p 693 note 47. 
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15. N.T.—Wamsley v. Horton, 23 N. 
T.S. 85, 68 Hun 549. 

53 C.J. p 693 note 48. 

16. N.T.—Neal v. Gilleran. 108 N.T. 
S. 118, 123 App.Div. 639. 

53 C.J. p 693 note 49. 

17. N.T.—Co-ordinating Corxwration 
V. Mengel Co., 273 N.T.S. 210, 152 
Misc. 272. 

53 ajr. p 693 note 50. 

18. N.T.—^Doyle v. Metropolitan El. 
R. Co., 32 N.E. 1008, 136 N.T. 605. 

53 C.jr. p 693 note 51. 

Beferenoe held improper 
N.T.—Campbell v. Gray, 6 N.T.S.2d 
218, 254 App.Div. 824, motion 

granted 9 N.TJS. 792, 256 App.Div. 
894. 

19. N.T.—^Doyle v. Metropolitan El. 
R. Co., 32 N.E. 1008, 136 N.T. 605. 

SO. N.T.—People v. Marr, 84 N.T.S. 

965, 88 App.Div. 422. 

58 C.J. p 693 notes 53, 54. 

21. S.C.—Wilson V. Tork Tp., 21 S.B. 
82, 43 S.C. 299. 

53 C.J. p 693 note 55. 

22. S.C.—Pendarvis v. dty of 

Orangeburg, 154 aE. 756> 157 ac. 
496. 
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not be referred, according to the circumstances of 
the particular case.28 Thus a reference will not be 
ordered to determine the question of ownership 
of property levied on as the basis for obtaining 
jurisdiction through service by publication where 
plaintiff required the testimony of the nonresident 
defendant on the question of ownership, which testi¬ 
mony could not be obtained on such a reference.^^ 

Where personal view of premises required. Un¬ 
der a statute authorizing a compulsory reference 
where the case is one requiring a personal view 
of the premises, where a deed conveying property 
is not definite as to the amount or property con- 

IV. PROOEEDINa TO 


veyed, the matter should he determined by refer¬ 
ence, ^5 but a refusal to order such reference is 
proper where there is no necessity to view the prem¬ 
ises.^® 

Simplifying issues for presentation to jury. When¬ 
ever the trial judge finds that issues are very com¬ 
plex, or evidence, documentary or otherwise, very 
voluminous, he may, in his discretion, order a hear¬ 
ing by an auditor for the purpose of simplyfying the 
issues of fact for presentation to the jury,27 and to 
make tentative findings,^® and this rule is not lim¬ 
ited to cases involving an accounting and com¬ 
plicated items of arithmetical computation.^* 

OBTAIN BEFEBENOE 


§ 30. Jurisdiction of Court 

a. Federal courts 

b. State courts 

a. Federal Courts 

A federal court has the power to refer matter so 
complicated that the Jury cannot determine the contro¬ 
versy unless such matter Is simplified. Federal courts. 
In the absence of a statute otherwise providing, cannot 
Compulsorily order a reference to hear and determine a 
eommon-law action. 

A federal court has inherent power to refer matter 
so complicated that the jury cannot determine the 
controversy until such matter is simplified.*® Ex¬ 
cept where authority is granted by statute,*^ the 
federal courts cannot compulsorily order a reference 
to hear and determine a common-law action,** al¬ 


though they may make an order of reference where 
the parties consent thereto.*® 

b. State Courts 

Generally, any trial court having Jurisdiction of the 
issues raised by the pleadings may order a reference. It 
has been held that an appellate court cannot order a 
reference unless it has Jurisdiction to hear eases de novo, 
but there Is authority to the effect that an appellate 
court may appoint experts to report on long and intri¬ 
cate accounts. 

Except where statutes provide otherwise,®^ gen¬ 
erally any trial court having jurisdiction of the 
issues raised by the pleadings*® may order a refer¬ 
ence*® in a case where a reference is authorized, 
and this may be true of particular courts by rea¬ 
son of statutes.®^ It has been held that an appellate 


83. Bsferenoe held aot reguirsd 

(1) In wife's action against di¬ 
vorced husband to recover contribu¬ 
tions made by wife in purchase of 
land, mortgage on which had been 
foreclosed, reference was not re¬ 
quired to determine whether husband 
purposely defaulted so as to bring 
about foreclosure or purchased at 
foreclosure sale through medium of 
third party.—^Hatcher v. Allen, 17 S. 
E.2d 454, 220 N.C. 407. 

(2) Where case involved question 
whether realty owned by charitable 
Institution maintaining orphanage 
was exempt from taxation, failure of 
trial Judge to refer matter to ascer¬ 
tain amount of land which did not 
bring in sufficient income to pay tax¬ 
es was not error, where neither com¬ 
plaint nor agreed statement of facts 
contained suggestion that income 
ffom any part of taxed property was 
insufficient to pay taxes.—Strong v. 
laty of Sumter, 198 S.B. 649, 186 IS'.C. 
208. 

84. N.T.—Dallnda v. Abegg, 29 N. 

T.S.2d 6, 177 Mlsc. 265, affirmed 

30 ]Sr.Y.S.2d 816, 262 App.Dlv. 999. 


86. N.C.—Kelly v. Enterprise Lum¬ 
ber Co., 72 S.EI. 967, 167 N,C. 176. 

63 C.J. p 694 note 66 

26. N.C.—Kearns v, Hull, 132 S.BL 
666, 191 N.a 598. 

87. U.S.—In re Peterson, N.T., 40 
S.Ct 643, 263 TJ.S. 300, 64 L.Ed. 
919—Sutton V. Johnson Cotton Co., 
C.aAS,C., 114 F.2d 302—Oraffls v. 
W’oodward, C.C.A.B1., 96 IP.2d 329, 
certiorari denied 69 iS.Ct. 96, 306 
TT.S. 631, 88 L.Ed. 404—Broderick 
V. American General Corporation, 
•C.C.A.Md., 71 P.2d 864. 94 A.L.R, 
1369—Mitchell v. Gulf, M. & O. R. 
Co., D.C.Ala., 91 P.Supp. 176. 

Hawaii.—^In re Estate of Lee Chuck, 
33 Hawaii 220. 

28. U.S.—In re Peterson, N.T., 40 
S.Ct 643, 263 HOr.S. 300, 64 L.Ed. 919. 

HawaiL—^In re Estate of Lee Chuck, 
83 Hawaii 220. 

Reference to report findings on one 
or more specific questions of fact 
involved in Issues see supra 6 24. 

29. U.S.—Graffls v. Woodward, C.C. 
A.I11., 96 F.2d 329, certiorari denied 
69 S.Ct 95, 806 U.S. 631, 83 L.Bd. 

I 404. 


30. U.S.—^Bx parte Peterson, N.T., 
40 S.Ct 548, 253 U.S. 300, 64 L.Ed. 
919. 

53 C.J. p 694 note 76. 

31. UjS.—L awrence v. U, S-, 6 Ct 
Cl. 79. 

58 C.J. p 694 note 78. 

32. U.S.—U. S, V. Wells, D.C.T6nn., 
203 F. 146. 

63 C.J. p 694 note 79. 

33. U.S.—PhUadelphla Casualty Co. 
V. Fechheimer, Ohio, 220 F. 401, 186 
C.O.A 26, Ann.Cas.l917D 64. 

68 C.J. p 694 note 80. 

34. N.T.—Williams v. Green, 8 Cal. 
129. 

63 C.J. p 694 note 81. 

35. Njr.—Paulison v. Halsey, 88 N. 
J.Law 488. 

53 C.J. p 696 note 82. 

36. N.T.—Oppenheimer v. Treblo 
Realty Co., 189 N.Y.S. 894, 164 App. 
Div. 693. 

53 IC.J. p 696 note 83. 

37. N.T.—Gossin v. Gossln, 66 N.T. 
S.2d 190, 188 mac. U 

63 (XJ. p 696 note 85. 
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court cannot order a reference's unless it has ju¬ 
risdiction to hear cases de novo.®® So, also, under 
the rule that a judge cannot, in the absence of au¬ 
thority of law, exercise the judicial functions of a 
court for which he has not been selected,.an ap¬ 
pellate judge cannot order a reference;^® nor can 
the parties confer on him jurisdiction to order a 
reference in such case.^^ However, it has been held 
that an appellate court may appoint experts to report 
on long and intricate accounts.^® 

Pendency of another action. A receiver of an in¬ 
solvent corporation may obtain a compulsory refer¬ 
ence of a controversy between himself and a debtor 
of the corporation, although he has commenced an 
action at law to recover the debt.^® 

At chambers. In some jurisdictions an order of 
reference may be made in chambers.^^ 

At extra term. Where by statute a judge sitting 
in the court other than his own is g^ven powers 
equal to those of the resident judge and the trial of 
causes at an extra term is limited by statute to 
such causes as were docketed at the last preceding 
regular term of the court, such provisions, construed 
together, prevent the granting of an order of refer¬ 
ence as to a cause not properly docketed at such 
preceding term.^® 

§ 31. Condition of Cause and Tixne for Ap¬ 
plication 

Generally, an order of reference cannot be granted 
before Issue Is Joined as to all the parties. A reference 
to hear and determine cannot be ordered after a Jury 
has been sworn In, or in the midst of a trial. 

38 . KT.—Wood V. Orser, 25 N.T. 

848. 

68 C.J. p 696 note 86. 

Bents and profits pendingr appeal 
A reviewing* court cannot order a 
reference to a.scertain the value of 
rents and profits accruing during the 
pendpncy of the pro<ieedlngs before 
it. since it is limited to questions of 
review.—^Burlington, etc., R. Co. v. 

Dobson, 27 N.W. 442, 19 Neb. 451. 

3S. Mo.—Schmidt v. Rose, 6 Mo.App. 

579. 

63 C.J. p 696 note 87—16 C.J. p 1023 
note 91 Co]. 

40. N.T.—Owa.8co Lake Cemetery v. 

Teller, 96 N.T.S. 985, 110 App.Dlv. 

450. 

41- N.Y.—Owasco Lake Cemetery v. 

Teller, supra. 

42. La.—^Interstate Trust & Bank¬ 
ing Co. V. Laplace, 100 So. 544, 

156 La. 403. 

4& N.Y.—Crosby v. Day, 81 N.Y. 

242. 

4(4..'" S.C.—Miller v. Goodwin, 98 S.E1. 

129, 111 SJC. 388. 

58 C.J. p 695 note 8A 


Although the time when an order of reference 
may be applied for differs in the several states, 
generally, the order cannot be granted before is¬ 
sue is joined^® as to all the parties,^^ and accordingly 
a reference will not be granted during the pendency 
of a demurrer.^® The court may order a reference, 
even before the case is docketed, provided issue is 
joined.^® Plaintiff need not wait the specified time 
within which defendant may serve an amended an¬ 
swer as of course,®® although where, by leave to 
amend, defendant has unlimited power to amend, 
the reference must wait until he amends.®^ 

• 

Generally, a reference to hear and determine 
cannot be ordered after a jury has been sworn in,®® 
or in the midst of a trial,®® except imder exception¬ 
al circumstances,®^ or after the evidence is in,®® or 
after verdict,®® or after a trial by jury,®^ particularly 
as to accounts stated for the information of the 
court.®® The appointment of an auditor must be 
sufficiently in advance of the trial so that the report 
itself may be filed prior thereto and exceptions taken 
on matters that may become issues on the trial.®® 
The fact that prior to the order the court had heard 
some witnesses and the order was for the referee to 
continue as to the remaining witnesses is not 
error,®® although it is somewhat irregular.®^ 

An adjudication of liability need not precede a 
reference to hear and determine,®® but, in an action 
for an accounting, a reference cannot be ordered 
prior to the entry of an interlocutory judgment pro¬ 
viding for an accounting,®® although there is au- 

55. N.C.—Hughes v. Boone, 0 S.B. 
286, 102 N.C. 137. 

56. Tex.—Luling Oil St Gas Co. v. 
Humble Oil Sc Refining Co., 191 S. 
W.2d 716, 144 Tex. 476. 

57. N.H.—Stevens v. Rolfe, 66 N.H. 
183. 

58 C.J. p 696 note 18. 

58. Mich.—Stockman v. Michell, 79 
N.W. 480, 120 Mich. 298. 

53 C.J. p 696 note 14. 

69.. Tex.—Coke v. Bargaimes, Civ. 
App.. 116 S.W.2d 904, error dis¬ 
missed. 

60. Wash.—Hunley v. Ingle, 153 P. 
313, 88 Wash. 446. 

61. Wash.—Hunley v. Ingle, supra. 

62. Neb.—^Bennett v. Baum, 133 N. 
W. 489, 90 Neb, 820. 

N.C.—Governor v. Lassiter, 88 N.C. 

88 . 

63. Iowa.—^Benson v. Charles Weitz's 
Sons, 231 N.W. 481, 211 Iowa 489. 

58 O.J. p 696 note 19 [a], p 692 note 
87. 

Buie under statute 

N.Y.—Starr v. Selleck, 122 N.Y.S. 
106A 188 AppJOlT. 277. 


45. S.a—Simms v. Phillips, 24 SH. 
97, 46 S.C. 149. 

46. S.C.—^Palmetto Bank, etc., Co. v. 
Grimaley, 138 S.B. 624, 140 8.0 
105. 

63 C.J. p 695 note L 

47. N.Y.—Cochran v, Thurber, 4 N. 
T.S. 234. 

48. N.C.—Penn Lumber Co. v. Mc¬ 
Pherson, 46 S.B. ^77, 188 NJO 287. 

63 C.J. p 695 note 8. 

49. S.C.—State v. Gibhes, 95 S.B. 
346, 109 S.C. 135. 

63 C.J. p 695 note 5. 

50. N.Y.—Degener v. Underwood, 7 
N.T.S. 681, 67 N.TJSuper.- 683— 
Enos V. Thomas, 4 How.Pr. 290, 2 
Code Rep. 148. 

61. S.C.—Greene v. Washington, 89 
SJBl. 649, 105 S.CL 187. 

52. N.C.—^Peyton v. Hamilton-Brown 
Shoe Co,, 83 S.EL 487, 167 N.O 280. 
58 (OJ. p 695 note 0. 

63. Wis.—'Kellogg v. Costello, 67 N. 

W. 24, 93 Wis, 232. 

58 C.J. p 696 note 10. 

54. Wis.—Kellogg v. Costello, supra. 
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thority to the contrary,*^ unless no issue involving 
the right to the accounting is raised, in which case 
a reference may be ordered on motion on the 
pleadings.®5 Jn an action brought by a stockholder 
to compel directors to account for misconduct al¬ 
leged to have resulted in injury to the corporation, 
no referee may be appointed to take and state an 
account until the wrongdoing of the directors is es¬ 
tablished to the satisfaction of the court,®® and, 
hence, it is improper for the court to grant an inter¬ 
locutory judgment appointing a referee to take and 
state an account and leaving the question of mis¬ 
conduct to the referee.®^ 

In some jurisdictions where defendant sets up a 
plea in bar in an action for an accounting, the court 
cannot refer the cause without the consent of the 
parties before such plea is passed on,®® unless the 
plea is not a bar to the entire cause of action.®® 
It is not a fatal objection that an order referring 
a motion was made after the expiration of the time 
within which the court was required by statute to 
make its decision on the motion,'^® or that an order 
was premature where at the time of the hearing of 
the objection such an order would be properAn 
order of reference is premature when granted 
where all the parties necessary for the proper ad¬ 
judication of the case are not before the court.^® 

Laches in moving may give authority to the court, 
in the exercise of its discretion, to deny the order.^® 

In Pennsylvania it was formerly the rule by stat¬ 
ute that a rule of reference could be entered at any 
time after the commencement of the action,as 


immediately after the issuance of summons,"^® and 
prior to the service of the summons on defendant,^® 
and without a declaration,statement,^® or plea.^® 
By subsequent enactment it became the proper 
practice to refuse a rule for reference where the 
summons was not served.®® However, such prac¬ 
tice was substantially changed following the enact¬ 
ment of the act of 1836, by virtue of whidi it has 
been held that a rule for reference against the con¬ 
sent of a party must be taken out prior to thirty 
days before the sitting of the court at which the case 
is set down for trial,that the proper practice is 
to cause the summons to be served before or at 
the time the rule of reference is served,®® that the 
rule of reference may be entered before the return 
day of the summons,®® and that a declaration or 
statement must first be filed,®^ except in eject¬ 
ment.®® 

A rule of court requiring the filing of an affidavit 
of defense prior to a reference cannot deprive a 
party of his right to a reference.®® In a case of 
statutory special bail, immediately after the bail is 
entered, in compliance with a notice, either party 
is entitled to enter a rule of arbitration, although 
before the return day of the term at which the suit 
is docketed,®^ but a defendant has no right to enter 
a rule for arbitration before he has put in special 
bail.®® 

§ 32. Right to Reference in General 

Where there fd a dfspute as to the facts, a reference 
may be preferable to an adjudication made solely on 
conflicting affidavits of the parties. 


Actioo. for balance of deposit in 
bank wajs held analogrous to action 
on accounting:, in which there must 
be interlocutory judgrment determin¬ 
ing: parties* rigrhts before reference 
may be had as to items of account, 
althougrh complaint did not demand 
accounting:.—Schaffer v. City Bank 
Farmers Trust Co., 280 N.T.S. 401, 
244 App.Div. 463, certified questions 
answered 282 N‘.Y.S. 250, 245 App. 
Div. 780, affirmed 199 N.B. 508, 269 
N.T. 886, 108 A.Ii.R. 1058. 

64. Cal.—^Fredenhall v. Shrader, 188 
P. 580. 45 Cal.App. 719. 

58 C.J. p 696 note 19. 

65. N.T.—^Post V. Van Slclen. 117* 
1T.T.S. 554, 182 App.DIv. 796. 

53 C.J. p 696 note 20. 

66. N.T.—Lelgrh v. Wasey, 20 N.T.S. 
2d 801, 259 App.Div. 594. 

67. N.T.—^Leigih v. Wasey, fiupra.' 

68. N.C.—Grimes v. Beaufort Coun¬ 
ty, 10 S.B.2d 640, 218 N.C. 164— 
Brown v. B. H. €3emeht Co., 6 S. 
B.2d 842, 217 N.C. 47. 

58 C.J.‘p 696 note 21. 


69. N.C.—Grimes v. Beaufort Coun¬ 
ty, 10 S.E.2d 640, 218 N.C. 164— 
Brown v. E. H. Clement Co., 6 S. 
B.2d 842, 217 N.C. 47. 

58 C.J. p 696 note 22. 

70. N.T.—Stafford v. Ambs. 8 Abb. 
N.Cas. 287. 

71. Wls.—^Avery v. Ryan, 43 N.W. 
817, 74 Wls. 591. 

72. S.C.—Ex parte Maurice. 24 S.C. 
178. 

73. Ga.—McLendon V. Frost, 57 Ga. 
448. 

N.T.—New York v. Genet, 67 Barb. 
275, 

74. Pa.—Sharp v. KUg:ore, 8 Serg:. 
& R. 387. 

58 C.J. p 696 note 26. 

76. flPa-—^Moore v. -Wolcott, 2 Walk. 
524—^Flanegran v. Negley, 8 Serg. 
& B. 498. 

76. Pa.—^Moore v, Woloott, 2 Walk. 
524. 

53 C.J. P 696 note 28. 

77. Pa.—Herman v. BYeeman, 8 
Serg. A R. 9. 

58 C.J. p 696 note 29. 
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78. Pa.—Herman r. Freeman, supra. 
53 C.J. p 696 note 30. 

79. Pa.—Herman v. Freeman, supra. 
53^C.J. p 696 note 8L 

80. Pa.—Jones v. Orum, 5 Bawle 
249. 

58 C.J. p 696 note 32. 

81. Pa.—^Hlcfcernell v. Carlisle First 
Nat. Bank, 62 iPa. 146. 

63 CJ. p 696 note 85. 

82. Pa.—^Fehr v. Reich, 86 Pa. 472. 

83. Pa.—^Burke v. Matthews, 2 
Phlla. 282. 

84. Pa.—^Paries v. Welsel, 7 Wkly. 
N.a 218. 

53 C.J. p 697 note 88. 

85. Pa.—^Reed v. Long, 10 iPa.Co. 
258. 

58 O.J, p 697 note.39. 

86. Pa.—Hickernell v. Carlisle First 
Nat. Bank, 62 Pa. 146. 

87« Pa.—Hertzog v. Ellis, 8 Blnzu' 
209. 

8a Pa.-^one8 v. Gelbaui^ il ^earg.' 
& R. 9. 

58 CJ. P 697 note 48.' ^ ^ 'J ^ 
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Where there is a cSspute as to the facts, a refer¬ 
ence may be preferable to an adjudication made sole¬ 
ly on conflicting aflSdavits of the parties.89 Where 
a trial judge is ready to receive evidence to support 
a plaintiffs claim, and no such evidence is offered, 
the judge may properly refuse plaintiff’s request to 
appoint a referee to examine defendant’s records.®^ 

§ 33. -Waiver of Right 

Noticing a cause for trial at the Jury term Is not 
necessarily a waiver of the right to move for a reference. 

Noticing a cause for trial at the jury term is not 
necessarily a waiver of the right to move for a 
rcference.^1 

§ 34. Parties as between Whom Reference 
May Be Ordered 

Where the reference is for the examination of a long 
account, it Is essential that the account be between the 
parties to the action. 

Where the reference is for the examination of a 
long account, it is essential that the account be 
between the parties to the action, and, where the 
account is not between such parties, the reference is 
' not authorized.^^ 

§ 35. Consent or Agreement to Reference 

In the absence of an express statutory requirement, a 
reference may be made by written stipulation or by an 
order agreed to In open court. Consent may be implied 
from failure to object to a reference made at the re¬ 
quest of the opposing party. 

In the absence of an express statutory require¬ 
ment, a reference may be made either by written 
stipulation^^ or by an order agreed to in open 
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court.^5 Statutes authorizing a consent reference 
usually require a consent in writing,^® filed with 
the clerk,® 7 or a consent entered in the minutes.®® 
However, inasmuch as such statutes were not en¬ 
acted to permit the repudi^ition of a stipulation 
solemnly made by an attorney in open court, a 
stipulation as to matters of procedure made by an 
attorney in open court and taken down by the court 
reporter is binding, even though it is not in writing 
and is not entered in the minutes of the court®® 
Such statutory provisions are complied with where 
the order of reference recites that both parties in 
open court consented thereto^ and the correctness of 
such recital is not questioned,® or where it otherwise 
appears of record.® The agreement need not ex¬ 
pressly provide that the submission be made a rule of 
court® unless a contrary intent appears from the 
submission.® Whether or not a written consent is 
expressly required by statute, the consent may be 
implied from failure to object to a reference made 
at the request of the opposing party,® or from a. mo¬ 
tion that a case be consolidated with another which 
has been referred to a referee.7 

§ 36. • Reference on Court's Own Motion 

While It has been held that the court cannot of Its 
own motion order a reference, where an issue of account 
Is Involved, the court may refer the case of its own 
motion. 

While it has been held that the court cannot of 
its own motion order a reference,® it has also been 
held that it is within the discretion of a trial judge 
to order a reference on his own motion,® and, where 
an issue of account is involved, the court may refer 
the case of its own motion,i® and it is generally so 
provided by statute.ii The necessity for a refer- 


89. W-T.—^Application of Bromberg- 
er, 68 N.T.S.2d 620, 186 Misc. 61. 

90. Cal.—^Delafteld v. Searle Aero 
Industries, 174 P.2d 455, 78 Cal. 
App.2d 862. 

91. K.T.—Hong Kong, etc.. Banking 
Co. v. Seely, 7 N.T.St 496. 

98. N.D.—Dreveskracht v. Balfour 
Jlrst State Bank, 118 N.W, 1082, 
1$ N.D. 555. 

53 C.J. p 699 note 96. 

93. •N'.T.—Aronln v. Philadelphia 
Casualty Co., 104 INT.Y.S. 810, 64 
Misc. 680. 

Wis.—Andrus v. Home Ins. Co., 41 N. 
W. 966, 78 Wis. 642, 8 L..R.A. 27L 

94. D.C.—^Eichberg v. XJ. S. Shipping 
Board Emergency Fleet Oorp., 273 
F. 886, 61 App.D.a 44. 

95. D.C.—^Eichberg v. U. S. Shipping 
Board, etc., Corp., supra. 

96. N.T.—Morrison v. Metropolitan 
El. R. Co., 26 N.T.S. 868. 

58 (XJ. p 697 note 49. 


97. CaL—Garland v. Smith, 21 P. 
2d 688, 131 Cal.App. 617. 

98. Cal.—Garland v. Smith, supra. 

63 C.J. p 697 note 50. 

99. Cal.—Harris v. Board of Educa¬ 
tion of City and County of San 
Francisco, 168 P.2d 883, 72 Cal. 
App.2d 43. 

1. N.T.—^Butterly v. Deerlng, 142 N. 
T.S. 1050, 158 App,Dlv. 181. 

58 C.J. p 697 note 51. 

2. N.T.—^Keator v, Ulster, etc., 

Plank Roaul Co., 7 How.Pr. 41. 

N.D.—Heald v. Tumisko, 76 N.W. 
806, 7 N.D. 422. 

3. N.C.—Morisey v. Swinson, 10 S.E. 
754, 104 N.C. 555. 

63 C.!*. p 697 note 53. 

4. Fa.—^Manhattan L. Ins. Co. v. 
McLaughlin, 80 Pa. 53. 

58 C.J. p 697 note 54. 

5. Pa.—Brendlinger v. Teagley, 53 
Pa. 464. 


6. N.T,—Sayer v. WUstrop, 193 N. 

T.S. 4. 200 App.Div. 364. 

53 C.J. p 697 note 68. 

7- Wis.—^Bau Claire Fuel, etc., Co. 
v. Laycock, 65 N.W. 732, 92 Wis. 
81. 

8. Ga.—Dougherty v. Jones, 37 Ge. 
348. 

53 C.J. p 697 note 61. 

9. N.M.—Security State Bank v. 
Clovis Mill & Elevator Co., 63 P. 
2d 918, 41 N.M. $41. 

10. Mo.—Minter v. Mid-Continental 
Petroleum Corp., App., 147 S.W.2d 
120 . 

Okl.—Patton v. First Nat Bank & 
Trust Co. of Muskogee, 56 P.2d 
1181, 176 Okl. 453. 

58 C.J. p 697 note 62. 

11. Iowa—^Benson v. Charles 
Weitz's Sons. 231 N.W. 431, 211 
Iowa 489. 

Mo.—^Minter v. Mid-Continental 
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ence need not be shown by affidavits,and it is 
sufficient if it dearly appears from the verified 
pleadings that the trial of the issues will require a 
reference.!* 

§ 37. Application of Party for Compulsory 
Keference 

A referee may be appointed on an oral motion. 

A referee may be appointed on an oral motion, no 
formality being required.!^ 

§ 38. -Motion Papers 

The power of the court to refer a case depends on 
the pleadings,, and the fact that the action will involve 
the examination of a long account must appear on the 
face of the pleadings or be shown by affidavit. 

The power of the court to refer a case depends on 
the pleadings,15 and the fact that the action will 
involve the examination of a long account must ap¬ 
pear on the face of the pleadings^® or be shown by 
affiidavit.i7 A reference will not be ordered where 
the account is not put in issue by the answer.15 
If the pleadings show that the examination of a 
long account is involved, no other proof is neces¬ 
sary.!^ If the i2uct does not appear on the face of 
the pleadings, it may be shown by affidavit,al¬ 
though the order will not be granted merely on the 
affidavit without an inspection of the pleadings, 


and the affidavit must state facts and not mere con¬ 
clusions in regard thereto .22 The affidavit must 
state that issue has been joined,23 and show by 
satisfactory proof that the action is referable.24 

Furthermore, it has been held that the pleading^ 
or affidavits must show that the trial will neces- 
sarily,26 and not merely possibly,^® involve the 
examination of a long aocotmt In some jurisdic¬ 
tions, if the application is ex parte, it should state 
that no .previous application has been made for the 
order.27 On the otiier hand, it need not state the 
place of trial.28 The moving party need not show 
that the trial will not require the examination of 
questions of law^^ but such fact will be presumed,^® 
and it is for the party opposing the reference to 
make it appear otherwise.si The affidavit on which 
application for an issue before an auditor is based 
should clearly and definitely set forth the nature 
and character of the facts in dispute, so that the is¬ 
sue to be framed thereon may be directed to the 
trial of those facts.®^ 

Who should make affidavit The affidavit should 
be made by the party and not by his attorney^^ un¬ 
less there is sufficient excuse therefor,^^ and, where 
an affidavit is made by the attorney, it must state 
the reason why it was not made by the party him- 
self.55 


troleum Corp., App., 147 S.W.2d 

120 . 

Okl.—Patton v. First Nat Bank & 
Trust Co. of Muskogee, 56 F.2d 
1181, 176 Okl. 453. 

58 C.J. p 697 note 63. 

12. N.T.—Cassidy v. McFarland, 84 
N.B. 893, 139 N.T. 201. 

la N.T.—Cassidy v. McFarland, su¬ 
pra. 

53 O.J. p 697 note 67. 

14. Mo.—^Minter v. Mid-Continent 
Petroleum Corp., App., 147 S.W.2d 
120 . 

IB. Mo.—Minter v. Mid-Continent 
’Petroleum Corp., App., 147 S.W. 
2d 120—^Rice v. Robertson, App., 
48 S,W.2d 172. 

N.T.—Thibaudeau v. City of Niagara 
Fails, 268 N.T.S. 397, 239 App.Div. 
644. 

S.C.—Coleman v. Coleman, 87 S.F.2d 
305, 208 S.C. 103. 

53 C.J. p 698 note 69. 

Beferable issue not presented 

N.T.—ru Morsico v. Preli, 82 N.T.S. 
2d 422. 

Court snay not assume facts 

S.C.—Spelzman v. GullI, 25 S.E.2d> 
731, 202 S.C. 498. 

la Mo.—Craig v. McNichols Fur¬ 
niture Co., App., 187 S.W, 798. 

53 C.J. p 698 note 71. 


17. S.C.—Corpus Otirls dted In 
Coleman v. Coleman, 87 S.E.2d 305, 
315, 208 S.C. 103. 

58 C.J. p 698 note 72. 

la N.T.—Van Ingen v. Herold, 19 
N.T.S. 456, 

19- Mo,—National Union F. Ins. Co. 
V. Nevils, 274 S.W. 503, 217 Mo. 
App. 530. 

53 C.J. p 698 note 74. 

20. N.T.—Konheim v. Harris, 132 N. 
T.S. 1028, 148 App.Dlv. 238. 

53 C.J. p 698 note 75. 

21 . N.T.—Cuthbert v. Hutchins, 40 
N.T.S. 277, 7 App.Div. 251. 

22 . N.T.—^Knope v. Nunn, 26 N.T.S. 
1074, 75 Hun 287. 

53 C.J. p 698 note 77. 

2 a N.T.—Dutoher v. Wllgus, 2 
How.Pr. 180—Jansen v. Tappen, 3 
Cow. 84. 

24. N.T.—Brooklyn Public Library 
V. New Tork, 148 N.B. 637, 240 N. 
T. 465. 

53 C.J. p 698 note 79. 

25. N.D.—-Dreveskracht v. Balfour 
First State Bank, 113 N.W. 1032, 
16 N.D. 555. 

53 C.J. p 698 note 80. 


V. New Tork, 148 N.B. 637, 240 N. 
T. 465. 

53 C.J. p 699 note 81. 

27. N.T.—Walter v. F. B. McAllister 
Co., 68 N.T.S. 952, 33 Misc. 562. 

28. N.T.—Feeter v. Harter, 7 Cow. 
478—Cleveland v. Strong, 2 Cow. 
448. 

29. N.T.—Cassidy v. McFarland, 20 
N.T.S. 876, 2 Misc. 86, reversed on 
other grounds 34 N.B. 898, 189 N. 
T. 201. 

53 C.J. p 699 note 84. 

30. N.T.—Cassidy v. McFarland, su¬ 
pra—Barber v. Cromwell, 10 How. 
Pr. 851. 

31. N.T.—Cassidy v. McFarland, 20 
N.T.S. 875, 2 Misc. 86, reversed on 
other grounds 84 N.B. 893, 189 N. 
T. 201—^Barber v. Cromwell, 10 
How.Pr. 361. 

32. N.C.—Wiley v. Logan, 2 S.B. 
698, 96 N.C. 610. 

Pa.—Dean v. Briggs, 8 Pa.C.Pl. 29. 
3a NT.—Van Ingen v. Herold, 19 
N.T.S. 466. 

53 C.J. p 699 note 88. 

34 . N.T.—^Little V. Bigelow, 2 Blow. 
Pr. 164. 

53 C.J. p 699 note 89. 

35. N.T.—Van Ingen v. Herold, 19 

I N.T.S. 456—Ross v. Beecher, % 
[ HowiPr. 167. 


2 a N.T.—Brooklyn DE^blic library 
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§ 39. —— Successive and Cross Appfications 

Where both parties move fop a referencei the motion 
of,the party first serving the motion is entitled to a pref¬ 
erence* 

When both parties move for a reference, the mo¬ 
tion of the party first serving* the motion is entitled 
to a preference.^® A party who has acted under a 
rule of arbitration cannot enter a second rule until 
the first is discharged by order of the court®^ 
Where one of two cross suits has been referred, the 
court will not refer the other where ever 3 rthing may 
be obtained in the original reference that can be 
gained by a reference in the other action, especially 
where there is a possibility that by so doing in¬ 
justice may be done in the matter of costs.®® Where 
a reference has been ordered and additional facts 
must be established before the report can be con¬ 
firmed, it is unnecessary that the original order 
should be amended or die matter referred to the 
justice issuing the first order.®® 

A judge is without power to grant a compulsory 
order of reference where such order has been re¬ 
fused by another judge and it vitally affected the 
merits of .the case.^® ' 

§ 40. —~ Notice of Application 

Reasonable notice of the motion for the reference 
must be given to the absent party. 

Reasonable notice of the motion for the reference 
must be given to the absent party,41 and the notice 
of motion is sometimes required to contain the 
names of the referees.^® 

§ 41. Opposition to Application 

If, the opposing party insists that difficult questions 
of law are Involved, they must be pointed out In such 
a manner as to enable the court to determine whether 
they are difficult, unless they are apparent on the face 
of the pleading. 

If the opposing party insists that diflScult ques¬ 
tions of law are involved, they must be pointed out 
in such a manner as to enable the court to deter¬ 


mine whether they are difficult,^® unless they are 
apparent on the face of the pleading.44 It is no 
answer to a mo>tion for an order of reference to 
say that defendants intend to amend the answer.^® 

§ 42. -Admission or Stipulation to Pre¬ 

vent Reference 

Where a party, prior to the order of reference, ad- 
mits, concedes, or stipulates not to oppose, the items 
of the account, a reference Is improper, provided the ad- 
mission or stipulation offered obviates the necessity of 
examining the account. 

Even though the cause will, in natural sequence, 
so involve the examination of a long account as to 
be referable, where a party, prior to the order of 
reference, admits, concedes, or stipulates not to 
oppose, the items of the account, a reference is im- 
proper,4® provided the admission or stipulation of¬ 
fered obviates the necessity of examining the oc- 
count47 Such admissions or concessions after the 
case is referred are of no effect in so far as the 
right to the reference is concerned.^® The form 
of the stipulation* may be specified by the court,4® 
and a failure to concur in the form so designated 
permits the ordering of a reference.®® 

§ 43. Hearing and Determination of Appli¬ 
cation 

Whether a trial will Involve the examination of a 
long account Is a question of fact to be determined sum. 
marlly on the application for a reference. The trial 
court must assume that the testimony offered on the 
disputed account will take the fullest latitude embraced 
within the pleadings. 

Whether a trial will involve the examination of 
a long account is a question of fact to be determined 
summarily on the application for a reference,but 
the validity of the account cannot be considered.®® 
The trial court must assume that the testimony of¬ 
fered on the disputed account will take the fullest 
latitude embraced within the pleadings, and not 
the narrow compass of the facts shown, necessitated 
by the failure of the complaining party to offer proof 
on the allegations of his complaint or answer.®® 


36. N.T.—Graham v. Wood, 1 Wend. 
.16. 

37. Fa—^Barnet v. Hope, 6 Blnn. 
518. 

38. N-T.—Codwise v. Hacker, 2 Cal. 
251. 

39. N.T.—Williams v. Brown, 132 
H.T.S. 167, 73 Misc. 69. 

40. S.C.—I^a Coiint v. Geneiral As¬ 
bestos & Rubber Co., 178 S.B. 600, 
176 S.C. 110. 

41. N.T.—McCoxm y. Rowley, 19 

' iWfinO^ ,36. 

4a. N.Y.i^-Gott V. OWen, 7 Sill 166. 
63 C.J. p 699 note 1. 


43. N.X,—Geo. F, Lee Coal Co. v, 
Heeker, 88 N.Y.S. 190, 43 Misc. 

. 162, 

63 CJT. p 699 note 8., 

44. H.Y.—Geo. F. Lee Coal Co. v. 
Meeker, supra. 

4B. N.Y,—^Degrener v. Underwood, 7 
N.Y.S. 681, 67 Isr.Y.Super. 683. 

46. N.Y.—^McAndrew. v. Place, 6 
Hun 286. 

68 Cjr. p 699 note 8. 

47. N.Y.—^Krinski v. Menschel, 163 
N.Y.S. 996, 168 App.Div. 491 

63 C.J. p 700 note-'l 

48. Mo.—Father .Matthew Youna 
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Men's Total Abstinence, etc., Soc. 

V. Fitzwilliams, 84 Mo. 406. 

N.Y.—^Mullin v. Kelly, 8 How.Pr. 

12 . 

49. N.Y.—McAndrew v. Place, 6 Hun 
286. 

50. N.Y.—McAndrew v. Place, su¬ 
pra. 

51. N.Y.—^Dean v. Umpire State 
Mut Ina Co., 9 How.pr, 69. 

52., 'Wis.—Sutton V, Wegner, 43 N 

W. 167, 74 Wia 847. 

53. Mo.—^Vanney v. Swift & Co., 201 
S.W.2d>360, 866 Mo. 218—Hancock 
V. State Highway Commission, 148 
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The trial court, after it has made a •written memo¬ 
randum on the law calendar to transfer a case to 
the equity calendar, may refer the case to a 
referee before issuing an order of transfer.®* 

§ 44. - Discretion of Court 

A reference Is not a matter of right, but the granting 
or refusal of an order of reference ordinarily is a mat¬ 
ter within the discretion of the court. 

A reference is not a matter of right,56 but the 
granting or refusal of an order of reference in a 
case which the court has power to refer is a matter 
within its discretion.®^ 

§ 45. -.Proof as to Propriety of Reference 

The party'Who applies for an order of compulsory 
reference has t6 prove that the case Is a proper one for 
a reference, and the court must be clearly satisfied that 
the circumstances are such as to warrant a compulsory 
reference. 


The party who applies for an order of com¬ 
pulsory reference has the burden of proving that 
the case is a proper one for a reference,67 and an 
order of reference to take an accoimting cannot 
properly be made in the absence of evidence that 
it would require the examination of a long ac¬ 
count.®* The court must be clearly satisfied that 
the circumstances are such as to warrant a com¬ 
pulsory reference before making an order there¬ 
for,®^ and it would seem that an order providing 
that, if an accounting shall become necessary, the 
referee shall take it is improper.®® 

§ 46. - Findings 

Where the answer admits facts stated in the com¬ 
plaint, it Is not necessary to authorize an order of ref¬ 
erence that the court should specifically find the facts 
so admitted. 

Where the answer admits facts stated in the com¬ 
plaint, which show that an accounting is necessary, 


S.W.2d 823, 347 Mo. 944—Bank of 
Oak Hidge t. Duncan, 40 S.W.2d 
656, 828 Mo. 182—iMcCormick v. 
St. Loujla, 65 S.W. 1038, 166 Mo. 
315. 

Tacts devslot>sd otL the hearing be- 
■fore the referee showing that the 
cause should not have been referred 
cannot be considered in determining 
whether the court erred in referring 
the matter.—^Mipter v. Mid-Continent' 
Petroleum Corp., Mo.App., 147 S-W.^d 
120—53 C.X p 700 note 21 [a]. 

54. S.C.—Sponger v. Nationja Union 
Bank of Rock HUl, 6 S.E.2d 755, 
192 S.C. 355. 

65. S.C.—Momeier v. John McAlis¬ 
ter, Inc., 3 S.B.2d 606, 190 S.C. 529. 
63 C.J. p 700 note 22. 

•56. Cal.—^Berkowltz ▼. EUener Co!, 
99 P.2d 67'8, 87 Cal.App.2d 419— 
Richard Livingston, Inc., v. Bank 
of America Nat. Trust & Savings 
Ass'n, App., 46 P.2d 195, modified 
on other grounds 66 F.2d 277. 

•Ga.—^Hicks v. Atlanta Trust Co., 1 
S.B.2d 669, 187 Gte- 623—Mobley v. 
Faulk, 156 S.B. 40, 42 Ga.App. 314. 
Jll.—Harmon v. Martin, 71 N.B.2d 
74, 396 Ill- 596—People ex rel. 
Brignall v. Lewe, 50 N.B.2d 577, 
383 III. 549. 

Mo.—^Buchanan v. Rechner, 62 S.W. 

2d 1071, 333 Mo. <634. 

N,C.—^Veazey v. City of Durham, 67 
S.B.2d 375, 231 NTC. 854. • 

B.CL—Taylor V- Thontjpson, 48 S.B.2d 
648, 213 S.C. i04—Momeier v. John 
McAlister, Inc., 8 S.B.2d 606, 190 
S.C. 529—^Peeples v. Soqth Carolina 
Agr. Loan AssVu, 153 S.B. 288, 156 
S.C. 429. 

•TJtah.—Baker ' vV. •' Holland Fumaoe 
Co., 81 P.2d 1114, 95 Utah 356. 

58 C.J. P 700 ,iiQte jitf* 


Statute providing that court ‘<znay” 
direct a reference in enumerated 
classes or types of civil suits uses 
Quoted word in its ordinary sense as 
impl3^ng permissive and not man-~ 
datory action.—Veazey v. City of 
Durham, 67 S.R2d 376, 281 N.C 364. 
Duty to exercise discretioB. 

(1) Where motion requesting a 
compulsory reference is filed in ac¬ 
tion which cQurt has power to refer* 
movant is entitled to insist that 
judge exercise his discretion to^grant 
or refuse a reference, but movant 
cannot demand as a legal right that 
Judge direct & reference.—Veazey v. 
city oi'Durham, 57 S.B.2a 376, 231 
N.a 864. 

(2) Sharecroppers' ex^on for an 
accounting of crops raised on defend¬ 
ant's land by plaintiffs and of pro¬ 
ceeds of sale of crops by defendant, 
wherein defendant counterclaimed, 
was equitable in nature requiring 
Judge to exercise his discretion in 
determining whether to grant a ref¬ 
erence on plaintiffs' motion, and trial 
court Improperly refused to exercise 
discretion on ground that the action 
was for breach of contract In which 
the parties were entitled to a Jury 
trial.—Taylor v. Thompson, 48 S.B.2d 
648, 213 S.Q.,h04. 

Whether the oourt has abused its 
discretion in refusing to order a 
reference is determined by the .na¬ 
ture and scope of the pleading relied 
on by the party demianding the ref¬ 
erence—Wahl V. Cunningham,'56 S. 
W.2d 1052, 832 Mo. 21. 

Discretion held abased 

Ga.—Howell v. Jackson, 155 S.B. 26, 

171 Ga 245. 

N.T.—Garafolo v. Finkelstein, 89 N. 

T,S.2d It,'2-75i App.Dlv. 854, rear¬ 
gument denied 90 N.T.S,2d 666, 276; 

App.Div. 944—Application of Au- 
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aio-Scrlptlous, e» K.T.S.2d 27, 272 
App.Div. 60. 

Discretion held not abused 

Cal.—^Delafield v. Searle Aero Indus¬ 
tries, 174 P.2d 455, 76 Cal.App.2d 

. 862—^Richard Livingston, Inc.>j v. 
Bank of America Nat. Trust & Sav¬ 
ings Ass'n, App., 46 P.2d fOS, modi¬ 
fied on other grounds 56 P.2'd 277. 

m.—Midwest Inv. & Finance Co. v. 
Gatton, 41 K.B.2d 109, 314 IlLApp. 
201 . 

Me.—Perlln v. Rosen, 168 A- 780, 132 
Me. 187. 

Mo.—Buchanan v. Rechner, 62 S.W. 
2d 1071, 333 Mo. 634. 

N.C.—Casey v. Bast Carolina 'Ry., 
152 S.B. 38, 198 N.C. 432. 

S.C.—Momeier v. John McAlister, 
Inc., 3 S.B.2d 606, 190 S.C. 529— 
Farley v. Matthews, 167 S.B. 502, 
168 S.C. 294. 

Utah.—^Baker v. Holland Furnace Co., 
81 P.2d 1114, 95 Utah 396. 

53 C.J. p 700 note 23 [dj. - 

Discretion as to part of case 

S-C.—Momeier v. John McAlister, 
Inc., 3 S.B.2d 606, 190 S.C. 529. 

67. N.T.—^Meisel v. Splelman Motor 
Sales Co., 85 !N‘.Y.S.2d 1009, 264 
App.Dlv. 901—^Thibaudeau v. City 
of Niagara Falls, 268 N.T.S. 897, 
239 App.Div. 644—Wallace v. Saltz- 
man, 62 N‘.Y.S.2d 854, reversed on 
other grounds 63 K.Y.S.2d 215, 270 
App.Div. 997. 

58 CJr. p 700 note 18. 

58. N.Y.—Henry Huber Co. v. Rog¬ 
ers, 127 N-Y^S. 829, 142 App.Div. 
642. 

58 C.J. p 700 note 14. 

i 1 

69. N.Y.—Cuthbert v. Hutchins; 40 

N.Y.S.,277, 7 App.Div. 2611., 

- * ^ ^ 

60. N.Y.—Cgt^ert v. Hutchins, s^- 
pra. 
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it is not necessary to aulhorize an order of reference 
that the court should specifically find the facts so 
admitted.®! 

§ 47. Order or Rule in General 

Written consent to refer Is sufficient without an or¬ 
der of reference In some Jurisdictions. Where an order 
of reference is required, its validity Is not affected by 
the delay of the clerk In entering It. 

In some jurisdictions written consent to refer is 
sufficient without an order of reference, and, hence, 
a voluntary submission, although not made formally 
under a rule of court, may be so treated,®^ unless a 
contrary intent appears.®® Where an order of refer¬ 
ence is required, the validity of the order is not 
affected by delay of the clerk in entering it®^ 
The fact that an order of reference was made is 
waived where thereafter a trial is had before a jury 
without setting aside the order.®® Where no order 
is made or orally directed to be entered granting 
a reference to an official referee, any proceedings 
before a referee are properly vacated.®® 

Where several distinct actions are pending, in all 
of which a reference is intended, there must be 
separate rules of reference,®^ or a joinder of the 
actions with one reference,®® or a rule of reference 
with a submission of all matters in dispute between 
the parties.®® However, where the pleadings and 
issues in separate actions involving the same parties 
are identical, and motions for reference in each case 
are identical, one order may be applied to all the 
motions for referenceJ® 

§ 48. -Form and Requisites 

An order of reference must comply with statutory 
provisions relating to the form and requisites thereof. 
The order or rule should be in writing and In some way 
appear in the record. 


A rule or an order of reference must comply with 
statutory provisions relating to the form and requi¬ 
sites thereof,*^^ such as a recital of the papers con¬ 
sidered by the court or judge as the basis of the 
order.*^® It has been held that the rule or order 
must state the purpose for which the referee is 
appointed*^® and the matters submitted,^4 but it need 
not state the statute under which it is inade,^® or 
expressly require, in the case of a reference to take 
testimony, a written report of the evidence;*^® nor, 
unless otherwise provided by statute, need it require 
that the witnesses who testify shall read over and 
subscribe their testimony.^^ 

Where a reference to take or state an account 
is ordered, the order may properly direct the referee 
to report his findings.^® A trial court should re¬ 
quire in each order of reference that notice be given 
by the referee to each party before filing the report 
so that the defeated party can save his exceptions.*^® 
Where under the statute authorizing a reference to 
take and state an account the poiwer of the referee 
is limited, an order of reference giving him greater 
power than that provided for is void.®® Where a 
complaint alleges several causes cognizable in equity, 
a compulsory order of reference which expressly 
reserves the right of one of the parties to move for 
trial by jury of any legal issue after the master's 
or referee's report is made may be appropriate un¬ 
der statute.®^ The order is not vitiated by reason 
of the term used in designating the officer to whom 
the reference is made as, by calling the referee an 
auditor,®® a court commissioner,®® or a special 
master.®* 

Where the order appears of record, it will be pre¬ 
sumed to have been made by the written consent of 
the parties unless the contrary appears.®® The court 


61. N.T.—Blun v. Mayer, 99 N.T.S. 
22, 113 App.Dlv. 242, motion to dis¬ 
miss appeal denied 78 N.E!. 1099, 
186 N.T. 642, and affirmed 81 IST-B. 
780, 189 N.T. 153. 

62. Pa.—^Brendlinger v. Yeagley, 63 
Pa. 464—Grimm v. Sarmiento, 2 
Pa.Co. 484, 18 FOiila. 307. 

63. Pa.—^Brendlinger v. Yeagley, 63 
Pa. 464—Grimm v. Sarmiento, 2 
Pa.Co. 484, 18 Phila. 307. 

64. Wis.—Gilman v. Vaughan, 44 
Wls. 646. 

65. Ala.—Seamans v. White, 8 Ala. 

666 . 

66. N.Y.—Dusch v. Busch, 12 N.Y.S. 
2d 262, 267 App.Div. 909. 

67. N.J.—Craig v. Craig, 9 iNr.J.Law 
198. 

66. IT.J.—Cralg^ v, Craig, supra, 

68< N'.J.—Craig 'v. Craig, supra. 


70. S.C.—Whitherspoon v. Stogner, 
189 S.B, 758, 182 S.C. 413. 

71. Pa.—Nicholas v. Wolfersberger, 
6 Serg. & R. 167—Shoemaker v. 
Meyer, 4 Serg. & R, 462. 

63 C.J. p 701 note 42 

72. N.Y.—Henry Huber Co. ▼. Rog¬ 
ers, 127 N.Y.S. 829, 142 App.Biv. 
642. 

73. Pa.—Appeal of Mengas, 19 iPa. 

221 . 

53 C.J. p 701 note 44. 

74u Vt—Barnett v. Peck, 6 Vt 466. 
63 C.J. p 701 note 45. 

76. Pa—^Moulson v. Rees, 6 Bizm. 
32. 

63 C.J. p 701 note 46. 

76. Ill.—^Butler v. Cornell, $5 N.B. 
767, 148 Ill. 276. 

68 C.J. p 701 note 48. 

77. U.S.—Copper River Min. Co. v. 
McClellan, Alaska, 138 P. 333, 70 


C.C.A. 623, certiorari denied 26 S. 
Ct 763, 200 U.S. 616, 50 L.Ed. 622. 

78. U.S.—Veneri v. Draper, C.C.A.W. 
Va, 22 P.2d 83, certiorari denied 48 
SjCL 339, 276 U.S. 633, 72 L-Ed. 
742. 

79. Kan.—Be Long v. Stahl, 13 Kan. 
658. 

80. Md.—Wisner v. Wilhelm, 48 Md. 

1 . 


81. S.C.—Wilkins V. Graham, 67 S.B. 
2d 72, 216 S.a 166. 

82. N.Y.—Buchan v. Rintoul, 70 N. 
Y. 1. 

63 C.J. p 702 note 68. 


83. Wash.—^Howard v. Hhnson, 95 P. 
266, 49 Wash. 314. 

84. U.S.—Philadelphia Casualty Co. 
V. Pechheimer, Ohio. 220 P, 401, 
186 C.C.A. 26, Ann.Cas.l917B 64. 


85. S.C.—Cartee v. Spence, 24 S.C. 
660. 
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has no power in the same order to direct an amend¬ 
ment of the complaint and order a compulsory 
reference where the amendment raises an entirely 
new issue so that the order would take away the 
right to file a new answer which in effect would 
grant a reference before joinder of issue.86 In the 
case of a reference to take or state an account, 
matters in the way of an adjudication on the merits, 
included in the order, are surplusage.*^ Where the 
court orders a reference on the motion of one party 
and does not hear the motion of the other party to 
frame the issues, that part of the order which denies 
the motion to frame will be treated as surplusage.** 

Necessity of writing. The rule or order should be 
in writing,** and should in some way appear in the 
record,** as by entry made in the minutes of the 
court,*i although the mere entry on the docket of 
the word ‘‘referred” has been held of itself suffi¬ 
cient** An order of reference need not be dated,** 
and an order made in open court and entered in the 
minutes need not be signed by the judge.*^ 

§ 49 . - Demand Annexed 

There must be compliance with a statute which pro¬ 
vides that} if a specific demand only Is referred by sub¬ 
mission, the demand must be so stated, signed by the 
demandant, and annexed to the rule of submission. 

Under a statute which provides that, if a specific 
demand only is referred by submission, the demand 
must be so stated, signed by demandant and annexed 
to the rule of submission, where a case comes within 
its terms,** the requirements as to the statement 
of the demand** and as to signing*^ must be com¬ 
plied with. 

§ 50. - Conditions on Granting 

The court, on granting a reference, may impose terms 
on the moving party. However, where a reference is 
ordered by the court of its own motion, a requirement 


that the parties give bond for the expenses of the ref¬ 
eree is improper. 

The court, otn granting a reference, may impose 
terms on the moving party,** such as the payment of 
proper costs,** or that the moving party produce 
before the referee books and papers necessary for 
the examination.! However, where neither party 
asks for a reference which is ordered by the court 
of its own motion, a requirement that the parties give 
bond for the fees and expenses of the referee is 
improper.* 

§ 51. —- Service of Copy 

ProvMed notice is had* otherwise, as by reason of no¬ 
tice of the motion for reference or notice of the trial 
before the referee where the reference is pursuant to a 
stipulation, service of a copy of the order or ruie on 
the opposing party Is not necessary. 

Provided notice is had otherwise,* as by reason of 
notice of the motion for reference^ or notice of the 
trial before the referee where the reference is 
pursuant to a stipulation,* service of a copy of the 
order or rule on the opposing party is not neces¬ 
sary. 

In Pennsylvania as early as 1810 it was provided 
by statute that the party moving for a rule of ref¬ 
erence should serve, or cause to be served, on the 
opposite party or agent or attorney a copy of the 
rule or, if such party could not be found, leave 
such copy at the last place of abode, and compliance 
with such statute was required.® Under the act the 
service was also excused where the parties or their 
agents attended the appointment of the arbitrators 
otherwise personal service on the party was required 
if he was living within the county* and, if not, 
service on his agent or attorney.* In 1820 the effect 
of an enactment was to remove the excuse for not 
serving the copy, based on notice by reason of at¬ 
tendance at the proceeding for the appointment of 


Wls.—^Dinsmore v. Smith, 17 Wis. 

20 . 

86 . N.T.—Kimbel v. Mason, 16 N.T. 

S. 72, 61 Hun 337. 

87. N'.T.—Matter of Horton, 110 N. 
B. 167, 216 H.T. 637. 

88 . S.C.—Center v. Vaughan, 59 S. 
B.2d 491, 217 S.C. 31. 

89. Wis.—Stone v. MerrUl, 48 Wis. 
72. 

53 CtJ. p 702 note 63. 

90. Wis.—Stone v. Merrill, supra. 

91. Wis.—Stone V. Merrill, supra “ 
53 C.J. p 702 note 65. 

92. Me.—^Billington v. Sprague, 22 
Me. 84. 

93. S.C.—^Matheson v. MoCormac, 
195 S.B. 122, 186 S.C. 93. 
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94. Minn.—^Leyde v. Martin, 16 
Minn. 38. 

95. Me.—Harmon ▼. Jennings, 22 
Me. 240. 

58 C.J. p 702 note 68. 

96. Mass.—Jones v. Hacker, 5 Mass. 
264. 

58 O.J. p 702 note 69. 

97. Me.—Woodsum v. Sawyer, 9 Me. 
15. 

53 C.J. p 702 note 70. 

98. H.Y.—Searle v. Halstead, 124 N. 
Y.S. 811, 67 Misc. 560, modified on 
other grounds 123 H.Y.S. 984, 139 
App.Hiv. 134. 

99. N.Y.—Fish v. Wright, 5 Cow. 
269. 

1 . N.Y.—Searle v, Halstead, 124 H. 
Y.S. 811, 67 Misc. 560, mo^fied on 
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Other grounds 123 H.Y.S. 984, 189 
App.Div. 134. 

8 . N.Y.—^Paper Serv. Co. v. Indus¬ 
trial Paper Co., 193 H.Y.S. 410, 200 
App.Div. 593. 

3. N.Y.—Moffat V. Judd, 1 How.Pr. 
193. 

4. H.Y.—^Moffat V. Judd, supra 

6 . Wis.—^Andrews v. Elderkin, 24 
Wia 681. 

6 . Pa—Pedan v. Cox, 3 Serg. & R. 
246. 

63 C.J. p 702 note 80. * 

7. Pa—Henry v. Norwood, 4 Watts 
347. 

.53 C.J. p 702 note 81. 

8 . Pa—Henry v. Norwood, supra 

9. Pa—^Henry v. Norwood, supra 
53 C.J. p 702 note 83. 
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the arbitrators.^® The act of 1836, a repetition of 
the foregoing, had the effect of requiring personal 
service where possible and on the party if resid^ 
ing within the county, i>ut it contained a provision 
for a penalty for failure to serve the required 
notice.!® 

Under the subsequent act of 1877, service could 
be on the attorney.!^ As a result of such provisions, 
it is held that the copy served must be a true 
copy,!® and that 'an error in the date stated for the 
appointment of the arbitrators is fatal!® unless 
waived by acquiescence.!^ “The copy must show that 
the original contains the seal of the court.!®^ Where 
the action is against several persons, service must 
be on all,!® unless the one not served authorized the 
others to carry on the suit for him.®® Failure to 
serve notice must be taken advantage of within a 
reasonable time,®! and an objection after levy of an 
execution and sale is too late.®® Service cannot be 
made outside the state.®® 

§ 52. - Modification and Amendment 

A rule or an order for a reference may be modified or 
amended,' even after the flUng of the report, but the 
court has no power to enlarge the order of reference 
Without the consent of the parties. 

In conformity with general rules a rule or order 
for a reference may be modified®^ or amended,®® 
even after the filing of the report,®® but the court 
has no power to enlarge the order of reference 
without the consent of the parties.®^ If an order to 
take the testimony in a cause does not give a party 
suflEdent time, he should apply for an extension be¬ 
fore the time given has expired,®® and, where no 


sudh application is made, it is not error for the court 
to refuse to receive further testimony offered on the 
hearing.®® 

§ 53 . —_ Objections and Exceptions and 
Waiver 

a. Objections and exceptions 

b. Waiver 

a. Objections and Exceptions 

Objections and exceptions to an order of reference 
must generally be taken at the time the order is made 
and must be made to the court. 

Objections and exceptions to an order of ref¬ 
erence®® may be made, but must generally be taken 
at the time the order is made.®! The objections 
must be made to the court,®® and not to the referee.®® 
Where by statute on the trial of the issues after a 
compulsory reference only “^the written evidence 
taken before the referee can be submitted to the 
jury, an objection cannot be based thereon.®^ When 
it is provided by statute that the objections to the 
rule or order of reference‘s must be entered of 
record, objections.made in open court and entered 
on the judge’s book are not suflEcient®® 

b. Waiver 

• Objections to the order of reference or frregularltles 
therein will be deemed waived where the parties express¬ 
ly consent to the reference, or where they participate In 
the reference proceeding without objecting to the refer¬ 
ence. 

Objections to the order of reference or irregular¬ 
ities therein will be deemed waived where the par¬ 
ties expressly consent to the reference®® or where 


10. Pa.—Henry v. Norwood, supra. 

11. Pa.—Jackson v. Wilson, 7 Watts 
& S. 249. 

58 O-J. p 702 note 85. '* 

12. Pa-—^Elnch v. Lamberton, 62 Pa- 
870. 

58 C.J. p 702 note 86. 

13. Pa.—Dunlap v. McKee, 25 Pla. 
84. 

68 C.J. p 703 note 87. 

14. Pa.—Wilcox V. Payne, 88 Pa. 154 
—Orr V. Lowenstein, 7 Kulp 36. 

15. Pa.—Orner v. Kamper, 1 Lehlarh 
Val.L.R. 116. 

16. Pa.—Omer v. Kamper, supra. 

17. Pa.—Omer v. Kamper, supra. 
1& Pa.—Stegman v. Wills, 3 Pa. 

l5ist. 252. . 

19. Pa.—^Beltzboover v. Common¬ 
wealth, 1 Watts 126. 

53 O.J. p 703 note 98. 

20. Pa.—^Pedan v; Cox, 8 Serg-. & 
R. 245. 

21. Pa.—McCord v. Scott, 4 Watts 

11 . 


22. Pa.—McCord v. Scott, supra- 

23. Pa.—McKinney v. Strausser, 13 
L..T.,N.S„ 42. 

24. Ala,—^Prouty v. Alabama Great 
Southern R. Co., 56 So. 980, 174 
Ala. 404. 

53 C.J. p 7(J3 note 99. 

25. R.I.—^Delany v. Knight, 65 A- 
607, 28 R.I. 82, 

63 C.J. p 703 note 1. 

26. RI,—^Delany v. Knight, supra. 
58 O.J. p 703 note 2. 

27. Vt.—Lazell v. Houghton, 32 Vt. 
679. 

58 C.J. p 703 note 8. 

28. XT.S.—Copper River Min. Co. v. 
McClellan, Alaska, 138 F. 833, 70 
C.C.A. 628, certiorari denied 26 S. 
CL 763, 200 U,S. 616, 60 L.Bd. 622. 

29. U.S.—Copper River MJn. Co. v. 
McClellan, suprcu 

r, - ' 

30. S.C,—^Keese v. Parnell, 128 S.B. 
172, 181 S.C. 860. 

58 C.J. p 708 note 7. 

31. U.S.—^Feiribee v. Albers, C.C.A. 
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HI., 97 F.2d 769, certiorari denied 
Ferrlbee v. U. S., 59 S.CL 158, 305 
U.S. 646, 83 L..Bd. 418. 

Okl.—^Pleld V. Spencer, 54 P.2d 146, 
176 Okl. 57. 

63 C.J. p 703 note 8. 

32. Mo«—Hancock v. State Highway 
Commission, 149 S.W.2d 823, 847 
Mo. 944—Hansen v. Duvall, 62 S. 
W.2d 732, 333 Mo. 69. 

63 C.J. p 703 note 9. 

33. Mo.—State v. People^s Ice, etc., 
Co., 161 S.W. 101, 246 Mo. 168. 

NT.M.—^E. M. Biggs Tie, etc., Co. v. 
Arlington Land Co., 186 P. 449, 
25 N.M. 618. 

34. N.C.—Murchison Nat- Bank v. 
McCormick, 133 S.E. 183, 192 N.C. 
42. 

35. N.J.—^Halsey v. Paulison, 36 N. 
J.Law 406—Nugent v. Downing, 10 
N.J.Law J. 148. 

36. N.T.—Adler v. Barr, 297 N.T.S. 
48, 261 App.Div. 858. 

68 C.J. P 704 note 16, 

Waiver of irregularity hj partlcl- 
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they participate in the reference proceeding without 
objecting or excepting to the order of reference, 
or to the referee’s appointment,^8 authority,^^ or 
jurisdiction.^® • Such conduct is a waiver of tiie 
objection that the action or matter is not one which 
may be referred,^! or that the order or rule failed 
to set a time for the hearing,^^ or that the referee 
kicked jurisdiction to hold additional hearing's and 
to make a supplemental report after rendering his 
general report^® 

A party who objects to a reference when ordered 
by the court may waive his objection by his ^bse- 
quent conduct before the referee,^^ but, where an 
exception is timely made by a party, it has been 
held that he does not waive such exception by par¬ 
ticipation in the hearing.^s a reference is not void 
where, allhough the reference was made without 
showing of an exceptional condition requiring it, the 
parties made a voluntary stipulation that the master 
act as arbitrator.'*® Where the demand must be 
signed and annexed, failure to comply with the 
requirement is waived where the party consented to 
the error and failed timely to object thereto.^^ Ab¬ 
sence of an order for reference, when such an order 
is necessary, cannot be waived,*® but, when unneces¬ 
sary, may be waived.*® 

Want of ^Vritten” consent to a reference®® or 
prematurity of order of reference®^ is an objection 
that may be waived. Error in refusing reference on 
counterclaim is waived by a withdrawal of the coun¬ 
terclaim and going to trial,®® and a request for re- 

iMLtlon 4n proceedings see infra S 
87. 

37. Cal.—^In re Hart’s Estate, 77 P. 

2d 1082, 11 Cal.2d 89—Garland v. 

Smith, 21 P.2d 688, 131 CaLApp. 

517. 

53 C.J. p 704 note 20. 

PavtloipatioiL hy snbmittiiig' evidence 
Cal.—Garland v. Smith, 21 P.2d 688, 

181 Cal.App. 517. 

38. Colo.—^Terpenlng v. Holton, 12 
P. 189, 9 Colo. 306. 

68 C.J. p 704 note 17. 

Fact that no rrQe of oonrt has been 
entered on the stipulation appoint¬ 
ing the referee is waived by ap¬ 
pearing before the referee and pro¬ 
ceeding without objection.—•Whalen 
V. Albany County, 6 HowiPr., N.T., 

278. 

39. Bla.—Gulf Lumber Co. v. Walsh, 

88 So. 881, 49 Fla. 175. 

58 C.J. p 704 note 18. 

40. Ely.—Stewart v. Stovall; 259 S. 

W. 721, 202 Ky. 867. 

53 CU. P *704 note 19; 

41. N.T.—l^alrd V. New Tork^ 74 'n. 

T. 382. 

68 C.X p 704 i^ote‘21, 


submission of the case is a waiver of exceptions to 
the order of reference.®® Withdrawal of exceptions 
and confirmation of the report cures any error in the 
order of reference.®* Where a copy of an order of 
reference is served on a party and he knows of the 
method directed for the service of the order, unless 
his objection that all parties are not before the 
court is taken on the return,of the order, it is 
waived.®® Where representatives of a deceased 
party appear before the referee, they waive-the 
right to object to the validity of the reference on 
the ground of the death of the party.®® 

Want of jurisdiction of the court ordering the 
reference cannot be waived,®^ but may be urged at 
any time.®® 

§ 54. -Entry'Nunc pro Tunc 

An order of reference may be entered nunc pro tunc 
where a trial Is duly ha'd before a referee and the par¬ 
ties haye omitted to enter the order. However, an or¬ 
der cannot be amended nunc pro tunc so as to enlarge the 
authority of the referee. 

An.order of reference may be entered nunc pro 
tunc where a trial is duly had before a referee 
and the parties have omitted to enter the order.®® 
Where judgment has been entered on the report but 
the order of reference was void because of the 
disqualification of the judge who made the order, 
but the referee had been’previously agreed on by 
the parties and they had gone to trial before him and 
the decision had been rendered on the assumption 
that the order was valid, a nunc pro tunc entry of 

61. lU.—Butler v. ComeU, 85 N.E. 

767, 148 IlL 276. 

53 C.J. p 704 note 31. 

52. Wls.—^McCormiek v. Hetchum, 
8 N.W. 208, 61 Wls. 823. 

Ind.T.—W^sh v. Tyler, 47 S.W. 
308, 2 In(LT. 63*. 

54. N.C.—Coltrane v. Laughlln, 72 
- S.E. 961, 157 N.C. 282. 

55. N.T.—Knickerbocker Inv. Co. v. 
Voorhees, 106 N.Y.S. 466, 121 App. 
Dlv. 690. 

53 C.J. p 705 note 86.. 

56. N.T.—Cblttenango Cotton Co. v. 
Stewart, 67 Barb. 423. 

Pa.—Grimm v. Sarmiento, 2 Fa.Co. 
484, 18 Pbila. 307. 

57. N.T.—Garcia v. Sheldon, 8 Bcurb. 
232. 

53 C.J. p 705 note 38. 

58. N.T.—Garcia v. Sheldon, supfa 
*-^ppenhelmer v. Trebla. Realty 

Co., 134 N.T.S.. 1096, 7$ Misd 462^ 
reversed on other grounds 139 N.T. 
S..394, a54 App.Div. 693. - 

59. XT.S.—Robinson v. Mutual Ben. 
L. Insw Co.,.C.CJT.T., 20 F.Cas.1^. 
41,96;, 16 Blatohl,-194. 

53_ 7,06 jaqte ^ 


42. Del.—'National Bldg., etc.. Assoc. 

V. Alfree, 89 A. 55, 27 Del. 434. 

43. Ill.—Roth V. Ahrensfeld, 21 N. 
E.2d 21, 300 Hl.App. 312, affirmed 
27 N.E.2d 445, 373 111. 550. 

44. N.J.'—^Rogers-Ebert Co. v. Cen¬ 
tury Const. Co., IS A.2d 8, 126 N. 
J.Law 68. 

Waiver 1)7 general appearance 
N.J.—^Rogers-Ebert Co. v.. Century 
Const. Co., aupra. 

45. Miss.—Gilmore-Puckett Lumber 
Co. V. Bank ot Tupelo, 170 So. 682, 
177 Miss. 152. 

N.C.—Grimes v. Home Ins. Co. of 
New York, 7 S.B.2d 667, 217 N.C, 
269. 

48. Colo.—^Zelinger v. Mellwin 
Const. Co., '225 F.2d 844. 

47. Me.—Harmon Jennings, 22 
Me. 240. 

48. wis.—Btone v. Merrill). 4$. Wls. 
72. 

49. Ky.—Howell v. Chaney, >203 .S, 

W. 636, 180 Ky. 646. 

ao. > S.p.—Jerauld,'County v* Wil¬ 
liams, 63 N.W. 905, 7 S.D. 196. 

68 C.J. p 704 note45. 
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an order of reference may be made.®® However, 
the order cannot be amended nunc pro tunc so as to 
enlarge the authority of the referee.®^ Where no 
order was made or orally directed to be entered 
granting a reference to on oflScial referee, the 
court could not supply by an order entered nunc 
pro tunc a jurisdictional prerequisite to the trial 
which had never existed.®^ 

§ 55. Effect of Order or Rule 

Where the parties consent to a reference, the effect 
of the court's order In compliance therewith Is to give 
the consent agreement Judicial character. An order of 
reference to take and report testimony does not affect 
the court's discretionary power to pass an order framing 
Issues. 

Where the parties consent to a reference, the 
effect of the court’s order in compliance therewith 
is to give the consent agreement judicial character.®® 
An action at law is not changed into a suit in equity 
by reiason of a reference to hear and determine is¬ 
sues.®^ An order of reference to settle accounts 
does not deprive defendant of his right to rely on 
any defenses arising in the case,®® even where the 
reference is by consent.®® An order of reference 
to take and report testimony does not affect the 
court’s discretionary power to pass an order fram- 
ing issues.®^ Where an issue has been ordered 
referred, a judge subsequently sitting in the case 
does not have jurisdiction to consider such issue.®® 

Where a special master was appointed in a pro¬ 
ceeding and he made application for a clear defini¬ 
tion of his authority, a court order inve^ing him 
with all the powers of a referee did not operate 
to change his appointment from special master to 
referee.®® 


Jurisdiction, A reference by rule of court does 
not effect a loss of jurisdiction of a pending oause,^® 
and it has been held that a reference does not re¬ 
move the cause of action from the court but mer/dy 
removes the procedure or method of determining the 
facts and law of the case.^^ 

Affecting burden of proof. Where, following an 
order of reference, defendant perfects his right to 
a jury trial, plaintiff must sustain his usual burden 
of proceeding for trial,^® the effect of the reference 
being merely to place the burden on defendant to 
overthrow the report^® and to limit the issues to 
those findings to which exceptions were specifically 
entered.74 

As discontinuance or stay, A reference under a 
rule of court is not a discontinuance of the cause,^® 
but a reference by consent will operate to stay the 
proceedings in the action, whether a rule of court*^® 
or not a rule of courtIn a number of jurisdic¬ 
tions, the reference of a suit deprives the court in 
which it is pending of all power over it, while the 
agreement to refer is in force,*^® and, while the 
matter is before the referee, it cannot pass on the 
validity of the claim involved in the reference,7® or 
authorize an auditor so to do.®® 

As waiver of irregularities. Submission by rule 
of court is a waiver of any previous irregularity in 
the action,®! such as defects in the writ of process®® 
or in the service thereof,®® the fact that the case 
was not properly on the calendar,®^ error in refusing 
a continuance,®® all matters of form,®® and variance 
between the pleadings and proof,®^ except such as 
require an amendment that would change the nature 
of the action®® or introduce a new cause of ac¬ 
tion.®® 


60. N.T.—Owasco Lake Cemetery v. 
Teller, 96 N.T.S. 985, 110 App.Div. 
460. 

61 . Idako.—Taylor v. Peterson, 1 
Idaho, Hash., 513. 

62. N.T.—Dusch v. Dusch, 12 N.Y.S. 
2d 252, 267 App.Div. 909. 

63. N.H.—^Burleigrh v. Wong Soon 
Leun, 139 A. 184, 83 N.H, 116. 

64. S.O.—^Maxwell v. Thompson, 15 
S.C. 612. 

65. Me.—Smith v. California Ins. 
Co., 32 A 872, 87 Me. 190. 

66. Tex.—^Hughes v. Christy, 26 
Tex. 230. 

67. S.C.—Mills V. Little, 165 S.I3. 
148, 168 S.C. 17. 

68 C.J. p 705 note 52. 

68. S.C.—Montgomery v, Robinson, 
76 S.B. 188, 93 S.C. 247. 

66. Ohio.—State ex reL Foster v. 
Bvatt, 56 N.E.2d 265, 144 Ohio St. 
66, certiorari denied 66 S.Ct 1026, 


324 U.S. 878, 89 L.Ed. 1430, rehear¬ 
ing denied 65 S.Ct. 1402, 326 U.S. 
894, 89 L.Ed. 2005. 

70. Me.—Lebel v. Cyr, 34 A2d 201, 
140 Me. 98. 

53 C.J. p 705 note 67 [bj. 

71. N.C.—Weaver v. Hampton, 167 

S. B. 484, 204 NjC. 42. 

72. N.J.—Watson v. PaciA 137 A 
846, 6 N.J.Misc. 467. 

73. N.J.—^Watson v. Pacia, supra. 

7A N.J.—Watson v. Pacia, supra. 

75. Mass.—^McCarthy v. Swan, 14 N. 
E. 635, 145 Mass. 471. 

63 C.J. p 705 note 67. 

76. N.T.—Blunt v. Whitney, 6 N. 

T. Super. 4. 

63 C.J. p 706 note 68. 

77. D.C.—^Bailey v. District of Co- 
liimbla, 4 App.D.O. 356. 

78. Pa—Stockdale v. Maginn, 19 A 
297, 131 Pa 607. 

63 O.J. p 706 note 60. 
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79- Pa—Christy v. Sill, 19 A. 295. 
297, 131 Pa 492. 

80. Pa—Christy v. Sill, supra 

81. Mass.—^Porseth v. Shaw, 10 
Mass. 253. 

53 C.J. p 706 note 63. 

82. Me.—^Hix V. Sumner, 50 Me. 
290. 

83. Me.—^Hix ▼. Sumner, supra 
84- Mina—Allis v. Day, 14 Minn. 

388. 

85. Mina—^Allls v. Day, supra 

86. Vt—Bachop V. Hill, 64 Vt 507 
—Waterman v. Connecticut, etc,, 
R. Co., 30 Vt. 610, 73 Am.D. 326. 

87- Vt.—Soulia V. Stratton, 131 A 
610, 99 Vt. 304. 

53 C.J. p 706 note 69. 

88 . Vt.—Camp v. Barber, 88 A. 812, 
87 Vt. 236, AnaCaal917A 461— 
Pollard V. Barrows, 68 A. 726, 77 
Vt 1. 

89. Vt—Camp ▼. Barber, 88 A. 812, 
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§ 56. Termination of Order or Rule I court, in revoking a reference, is required to act in 


An order of referenoe ordinarily continues In force 
until It Is executed, or revoked by act of law or by mu¬ 
tual consent, or discharged by the court. 

An order of reference, where not expressly lim¬ 
ited in its duration, continues in force until it is 
executed, or revoked by act of kw or by mutual 
consent, or discharged by the court.^® 

§ 57. -Revocation by Parties 

A submission made a rule of court Is ordinarily irre¬ 
vocable by one party alone. A submission not by rule of 
court may be revoked by any party to the submission. 

A submission made a rule of court is ordinarily 
irrevocable by one party alone.®! However, the 
submission is revokablc by mutual consent,®® with 
the sanction of the court making the order.®® A 
submission not by rule of court may be revoked by 
any party to the submission before an award is 
made.®^ 

§ 58. -Vacating or Setting Aside 

a. In general 

b. Grounds 

c. Effect of vacation 

a. In General 

An order of reference may, for good cause, be set 
aside by the proper court where the motion Is made at 
the proper time, although the granting of the order to 
vacate Is ordinarily within the discretion of the court. 

An order of reference may, for good cause, be 
«et aside®® by the proper court®® or judge®^ where 
-the motion is made at the proper time,®® although 
the granting or refusing of the order to vacate is 
•ordinarily within the discretion of the court®® The 


the exercise of proper discretion and within the 
bounds of justice,! and the right of exception to the 
action of the court in revoking a submission of ref¬ 
erence arises only where there is an abuse of dis¬ 
cretion.® The court may set aside the order of its 
own motion.® Where the matter is aonreferable, 
the remedy is to move to set aside the order of ref- 
erence^ and not to move to set aside the report.® 
Where the referee has lost all power over a case 
by improper adjournments, plaintiff cannot proceed 
to trial at the circuit without first obtaining a vaca¬ 
tion of the order of reference.® 

Disqualification of judge ordering reference. A 
court has no power to set aside an order of refer¬ 
ence after the entry of final judgment and the pass¬ 
age of the term in which the judgment is entered 
on the ground that there were facts that might have 
disqualified the judge ordering the reference but 
which were not made a matter of court record at the 
proper time.^ 

Notice of motion. Notice of the motion to vacate 
or set aside a reference must be given the opposing 
party.® An order to show cause returnable in less 
than five days may be substituted for the usual 
notice of the motion, where proper.® 

Waiver of objections to vacation. Objections to 
an order vacating or setting aside a reference may 
be waived by appearance in the proceeding without 
seasonably raising objections!® or taking exceptions 
thereto.!! Where a report is set aside and the case 
referred back to the same referees, any error in 
referring it to the same referees is cured by the 
parties appearing and trying the matters before the 
referees.!® 


87 Vt 235. Aim.Cas.l917A 461— 
Pollard Y. Barrows, 58 A. 726, 77 
Vt 1. 

•ao. N.C.—^Tyson v. Robinson, 25 N. 
C. 388. 

-91. N.C.—Keith v, Silvia, 64 S.B.2d 
178, 233 N.C. 328. 

•58 C.J. p 706 note 74. 

*92. N.J.—Perris v. Munn, 22 N.J. 
Law 161. 

K.C.—^Lance v. Russell. 73 S.B. 151, 
167 N.C. 448. 

93. Md.—^Phillips Y. Shipley, 1 

Bland 516. 

Pa.—Withers y. Haines, 2 Pa. 435. 

-94. Me.—Lebel v. Cyr. 34 A.2d 201, 
14P Me. 98. 

£3 C.J. p 706 note 77. 

-95. Me.—Lebel y. Cyr. 84 A.2d 201, 
140 Me. 98. 

.63 C.J. p 706 note 81. 


96. Pa.—Herman v. Freeman, 8 
Sery. & R. 9. 

53 C.J. p 706 note 82. 

97- U.S.—^In re Thomas, P.C.S.C., 35 
F. 337. 

53 C.J. p 706 note 83. 

98. N.M.—M. Bigrgrs Tie, etc., Co. 
Y. Arlington Land Co., 186 P. 449, 
25 N.M. 613. 

53 C.J. p 706 note 84. 

99. Ill.—^People ex rel. Brignall v. 
Lewe, 50 N.E.2d 577. 383 HL 649. 

Me.—Lebel y, Cyr, 34 A.2d 291, 140 
Me. 98. 

63 C.J. p 707 note 85. 

1. Me.—Lebel v. Cyr, supra. 

Test of proper exeroise of disosetioii 
The chief test €U3 to whether the 
revoking of a submission of refer¬ 
ence is a proper exercise of judicial 
discretion is whether in given case 
it is in furtherance of justice.—Le¬ 
bel v. Cyr, supra. 

2. Me.—Lebel v. Cyr, supra. 
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DlBcretloiL held not abasad 
Me.—^Lebel v. Cyr, supra. 

3. Me.—Clark v. Claxk, 89 A. 454, 
111 Me. 416. 

N.H,—Dexter v. Toung, 40 N.H. 130. 

4. N.Y.—Silmser v. Reddeld, 19 
Wend. 21. 

5. N.T.—Silmser y. Redfleld, supra. 
3. N.T.—Jackson v. Ives, 6 Hill 260. 

7. U.S.—^Borough of Hasbrouck 
Heights, N. J., V. Agrios, D.aN.J., 
10 F.Supp. 371. 

8. N.J.—Seamans v, Pharo, 4 N.J, 
Law 123. 

9. N.T.—In re Rlngler, 127 N.T.S. 
934, 70 Misc. 576. 

10 . Ky.—Casky v. January. Hard. 
639. 

11 . Ky.—Casky v. January, supra— 
Trigg Y. Shields, Hard. 168, 

12 . Fa.—^Brooke T. Benxu>i], 3 Watts 

I ft S. 882. ' 
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b. Ghroimda 

Various grounds have been recognized as sufficient to 
Justify the setting aside of an order of reference Includ¬ 
ing the ground that the case Involves no matters prop¬ 
erly referable^ while various other grounds have been 
held Insufficient to Justify setting aside an order of ref¬ 
erence. 

Among othersl3 fhe following grounds have been 
recognized as sufficient to justify the setting aside of 
an order of reference: That the case involves aio 
matters properly referable that the order was 
entered through misapprehension or surprise 
that the referee is disqualified to act as such;i® 
that the referee refuses to act,!^ where the refusal 
is substantiated by affidavits regularly taken that 
the referee has lost all power over the case that 
the referee has failed to report within the time 
fixed ;20 and that, in a compulsory reference, there 
is a reservation of the right to a j'ury trial,unless 
the reference has been converted into a consent 
reference by reason of failure to object,^^ 

Insufficient grounds. Among others^^ the follow¬ 
ing grounds have been held insufficient to justify 
the vacation or setting aside of an order of refer¬ 
ence: That a party was opposed to a reference to 
a particular attorney that a trustee lacked author¬ 
ity to consent to the reference that evidence ex¬ 
pected to be shown by the other party will be im¬ 
peached as forged that the evidence was amended 
and a counterclaim incorporated that the costs 


of a former rule have not been paid;^^ that the 
referee has committed errors in the proceeding 
before him;2® and that the referee “misconstrued 

the order of reference.”^© 

c. Effect of Vacation 

After a Judge has revoked an order of reference, the 
case stands as if no such order has been made. 

After a judge has revoked an order of reference, 
the case stands as if no such order had been made,3i 
and it is in his power to enter a second order of 
reference.^^ 

§ 59. -Death of Party 

The death of a party does not vacate the order of 
reference, but in some states a reference by agreement 
of the parties Is revoked by the death of one of them. 

Except where the action abates, the death of a 
party will not vacate the order of reference, 
especially where the representative of deceased 
comes in voluntarily and proceeds with the suit.^^ 
Where one of plaintiffs has died pending the suit 
and an order of reference was thereafter entered 
by consent, in ignorance of his death, the order 
should be vacated.®® In some states a reference 
by agreement of parties is revoked by the death of 
one of them.®® It has been held that, on the sug¬ 
gestion of the death of a party after a reference 
has been ordered, the cause may be proceeded witli 
as in other cases.®^ 


V. THE EEFEBHH 


§ €0. In General 

The appointment of a referee Is a Judicial function. 
A master for a county as a referee to take testimony 
may hold office under an appointment by the governor of 
the state. 


The appointment of a referee is a judicial func¬ 
tion and can be exercised by the court or a judge 
thereof,®® In some jurisdictions, a master for a 
county as a referee to take testimony holds office 


13. N.T.—iPiarkhuPst v. Berdell, 87 
N.Y, 146. 

53 C.J. p 707 note 90. 

14. N.T.—Conway v. Parish-StafiCord 
Co.. 142 N.T.S; 572, 157 App.Div. 
481—Silmser v. Redfield, 19 Wend. 
21 . 

16. N.C.—^Lance v. Russell, 73 S.B. 
151, 167 N.C. 448. 

Pa.—Bradley v. Wolff, 2 Teates 348. 
le. N.T.—Conley v. Petrie, 60 How. 
Pr. 299. 

63 ‘0.f. p 707 note 93. 

17. N.C.—^Patrick v. Richmond, eta, 
B. Co., 8 S.B. 172, 101 N.C. 602. 

18. N.J.—Seamans ▼. Phs^o, 4 N.J. 

Law 126.- 1 , 

19. N.T.—O’ackson v. Ives, 6 Hill 
260. . , 

53 CJf. p 707 n6;te 90* 

80. Vt.—Jeffers y. Hazen, 88 A. 86, 
69 ^6—Basfter V. Thompson, 

25 Vt. 505. ' ^ J 


21. N.C.—American Trust Co. v. 

Jenkins, 146 S.B. 68, 196 N.C. 428. 

28. N.C.—American Trust Co. v. 
Jenkins, supra. 

23. N.T.—^Application of Houston 
Service Co., 91 N.T.S.2d 288, 195 
Hisa 544. 

53 C.J. p 707 note 1. 

24. N.T.—Axt V. Shankey, 8 N.T.S. 
803, 5 Silv.Sup. 235. 

25. Pa:—Lummis r. Big Sandy 
Land, eta, Mfg. Co., 41 A. 319, 188 
Pa. 27. 

26. N.T.—Scheimerhom v. Wood, 4 
Daly 158. 

27. N.T.—^Degener v. Underwood, 7 
N.T.S. 681, 57 N.T.Buper. 683. 

28. Pa.—Grant v. People's Mut Aid 
Soa, 2 Leg.Rea 190. 

29. N.T.—Marie v. Garrison, 7 N.T. 
Civ.Proa 40. 1 How.Pr.,N.S., 32. 
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30. Ga.—King v, Davidson, 69 Ga. 
708. 

31. S.C.—Green v. McCarter, 42 S.E. 
167, 64 S.C. 290. 

32. S.C.—Green v. McCarter, supra. 

33. N.T.—^Moore v. Hamilton, 44 N. 
T. 666. 

53 C.J. p 708 note 20. 

34. Pa.—Grimm v. Sarmlento, 2 Pla. 
Co. 484, 18 Phila. 807. 

53 C.J. p 708 note 21. 

35. N.T.—^Waters v. Manhattan R. 
Co.. 20 N.T.S. 831, 66 Hun 60, 

3& N.C.—Whitfield v. Whitfield, 80 
N.C. 163, 47 Am.D. 350. 

Pa.—(Marseilles v. Kenton, 17 Pa. 23$. 

37. Md.—^Price's Adm’r v. Tyson's 
Adm'rs, 2 Gill & J. 476. 

1 C.J. p 167 note 60. 

38. N.T.—^Decker v. Canzoneri, 9 N, 
T.S.2d 210, 266 App.Div. 68. 
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under an appointment by the governor of tiie state.®® 

§ 61. Number of Referees 

The number of referees Is to be determined by the 
court, subject to statutory provisions fixing the number. 
In which case the reference cannot be to a different num¬ 
ber than that prescribed. 

The number of referees is to be detenuiined by the 
court,subject to statutory provisions fixing the 
number, in which case the reference cannot be to a 
greater^i or lesser^® number than that prescribed. 

Where report of expert accountants is to consti¬ 
tute the basis of an adjudication, and in the prepara¬ 
tion of such report one of the litigants is represented 
by an expert whom he names, the other litigant 
should be similarly represented.^® 

§ 62. Eligibility 

The referee must be a disinterested person unless the 
parties designate a person who Is Interested In the sub¬ 
ject matter, in some jurlsdictlonsy the referee must be 
an attorney. A trial Judge has no authority to act as 
referee In a law action withoirt the consent of the par¬ 
ties. . 

The referee must be a disinterested person,^^ un¬ 
less the parties themselves designate a person who 
is interested in the subject matter.^® It has been 
said that his qualifications should be along the lines 
required for a trial judge.^® A party is not dis¬ 
qualified to act as referee in a case because he has 
•acted as referee in a companion case involving 
similar questions where he merely took and re- 


§§ 60-62 

■ported, but did not .pass on, the testimony.^7 

Attorney. In some jurisdictions statutes or rules 
of practice provide that the referee shall be an 
attorney.^® However, an attorney who has been 
engaged in matters involving a party to the refer¬ 
ence,^® as where he has been the attorney for one 
of the parties,®® is not qualified to act as a referee, 
unless the parties consent®^ The fact that he is 
a man of high character is entirely immaterial.®® 
Also an attorney in a case pending before a referee 
should not be appointed referee in another case in 
which the referee in the former case is attorney.®® 
While an attorney may be referee in an action by 
another attorney for professional services,®^ such 
practice has been disapproved,®® it being said that 
the courts should be careful to avoid referring cases 
of an attome/s account to another attorney.®® _ A 
person is not disqualified to act as referee by reason 
of the fact that he is the legal adviser of relatives of 
one of the parties.®^ Determination of the matter of 
an attorney’s eligibility to act as referee rests in 
the sound discretion of the court®® 

Judge. A trial judge has no authority to act as 
referee in a law action®® without the. consent of the 
parties.®® A judge cannot be appointed a referee 
in an action brought in the court of which he is a 
judge,®! even' where the parties consent,®® although 
there is authority to the contrary.®® It is held that 
by consent the cause may be referred to the judge 
of another circuit than that" in which it is pending.®* 


39. S.C.—Kirk v. Douglass, 6 S.K2^ I 

767, 192 S.C.* 859. | 

40. Pa.—^Reading Industrial Mf g. 
Co. V. Graeff, 64 Fa. 895. 

53 C.J. p 708 note 26. 

41. N.J.—^Halsey v. Paullson, 37 N. 
J.Law 205, afi^rmed 38 N.J.Law 488. 

42. N.T.—^Halsey v. Paulison, supra. 
53 C.J. p 708 note 29. 

43 . La.—Central Glass Co. v. Ger¬ 
man American Ins. Co., 57 So. 538, 
130 La. 18. 

44. Mass.—Beauregard v. Dailey, 1 
N.B.2d 481, 294 Mass. 815. 

N.H.—Tuftonboro v. Willard, 197 A. 
404, 89 N.H. 258. 

Moers v. Gilbert,-25 N.Y.S.2d 
. 114, 175 Misc. 733, affirmed 27 N.Y. 
S.2d 425, 261 App.Div. 957, affirmed 
27 N.Y.S.2d 425, 261 App.Div. 957, 
appeal denied 27 N.Y.S.2d 783, 261 
App.Div. 1074. 

53 C.J. p 708 note 32. 

Feonniary Interest not necessary 
Any interest or reason, the proba¬ 
ble and actual tendency of which is 
*to create a biea for or against a 
party to the cause, is sufficient to 
^disaualify a referee, and disqualify- 
.ing interest need not be of a pecuni¬ 


ary nature, but it must be of a char¬ 
acter calculated to impair referee's 
impartiality and sway his Judgment. 
—Kirk V. Douglass, 6 S.E.2d 757, 192 
S.C. 369. 

46. N.C.—Allison v. Bryson, 65 N.C. 
44. 

46. Mo.—State v. McQuiinn, 158 S. 
W. 662, 252 Mo. 334, 46 L.R.A.,N.S., 
67, Ann.Cas.l915A 532. 

Okl.—Holt V. Holt, 102 P. 187, 23 
Okl. 639. 

47. S.C.—Spencer v. National Union 
Bank of Rock Hill, 6 S.B.2d 755, 
192 S.C. 355. 

48. Ga.—Barber v. Southern Service 
Corp., 186 S.EL 93, 182 Ga. 124. 

63 C.J. p 708 note 35. 

48. S.C.—Murchison Nat Bank v. 

Reynolds. 96 S.H. 521, 110 S.C. 349. 
53 C.J. p 708 note 3.6. 

50. N.Y.—^Fortunate v. New York, 
52 N.Y.S. 872, 81 App.Div. 271. 

63 C.J. p 708 note 37. 

61. .N.Y.—Fortunato v. New York, 
supra. 

N.C.—Bason v. Billups, 65 N.C. 216. 

58. NiY.—^Fortunato V. New York, 52 
N.Y.S. 872, 31 App.Div. 271—Cro- 
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63 C.J. p 708 note 40. 

64., N.Y.—Carr v. Berdell,. 22 Hun 
130. 

65. N.Y.—Flanders v. Odell, 2 Hun 
664. 

56. N.Y.—Abbott v. Corbin,-*48 N.Y- 
S. 103, 22 App.Div. 584. 

63 C.J. p 709 note 43., 

67. N.Y.—Durant v, O’Brien, 2 How. 
Pr.,N.S., 313. 

6a N.Y.—Baird v. New York, 74 N. 
Y. 382. 

53 C.J. p 709 note 45. 

59. Or.—^Puffer v. American Cent 
Ins, Co., 87 P. 623, 48 Or. 476. 

60. Or.—^Puffer v. American Cent 
Ins. Co., supra. 

61. Mich.—^Woodin v. iPhcenlx, 2 N. 
W. 923, 41 Mich. 665, 32 Am.R. 172. 

58 C.J. p 709 note 49. 

6a Mich.—Woodin v. l^hoenix, 2 N. 

W. 928, 41 Micfi. 666,. 82 Am.R. 172. 
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64. Wis.—Andrews r* 'SUderkln, 14 
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In some jurisdictions it is provided in the constitu¬ 
tion that county judges elected in counties of desig¬ 
nated population shall not act as referees.®^ 

Court official or employee. Mere consent of the 
parties cannot authorize a master in chancery to 
act as referee at law.®® In the absence of pro¬ 
hibitory statute, a clerk of court may be appointed 
referee.®*^ Statutes limit the appointment of a 
clerk of court or his deputy to cases in which the 
court designates in the order the special reasons for 
the appointment®® 

An official referee cannot act as unofficial referee 
in any other court.®® 

§ 63. —- Residence of Appointee 

There Is authority asserting and denying the rule 
that the referee'must reside in the county In which the 
venue is laid. The reference must be taken before the 
referee appointed by the court making the order of ref¬ 
erence. 

There is authority asserting^® and denying'^^ the 
rule that the referee must reside in the county in 
which the venue is laid. The reference must be 
taken before the referee appointed by the court 
making the order of reference,*^® directed to act 
within its jurisdiction,*^® and not before a foreign 
referee outside of the jurisdiction of the court or¬ 
dering the reference*^^ unless by the consent of the 
parties-^® 

§ 64. Selection and Appointment 

a. Selection 

b. Appointment 

a. Selection 

The referee, who may be a person appointed as of¬ 
ficial or standing referee, should be selected with regard 


to his qualifications for the trial of the questions pre¬ 
sented by the Issues. 

The referee may be a person chosen by the parties 
or by the court, as discussed supra § 7 et seq, or one 
appointed as official or standing referee.^® The 
referee should be selected with regard to his quali¬ 
fications for the trial of the question presented by 
the issues.*^*^ It has been said that the -selection 
of an auditor in a judicial proceeding is a judicial 
act^® to be done solely by the court,*^® and that any 
statutory authorization to the parties to do so is 
a violation of the constitutional provision vesting 
judicial power in the courts.®® It is sometimes 
provided by statute that the court must itself 
select the referee for a consent reference in an ac¬ 
tion for the appointment of a receiver for a cor¬ 
poration and for the distribution of the corporate 
property.®! However, although one party cannot 
in the absence of the consent of the other party 
nominate a referee in a consent reference,®® the 
parties may agree on the referee to whom the ref¬ 
erence by consent is to he made,®® in which case a 
reference to such person is required to be entered 
of course.®^ Under a statute which requires that 
the reference be made to the referee named by the 
parties, an order naming another person is a nulli¬ 
ty.®® 

This statutory right to agree on the referee has 
been construed also to extend to a compulsory ref¬ 
erence.®® It is the duty of the court, under such 
statutes, to give the parties an opportunity to agree 
on the referee,®*^ but such opportunity will be pre¬ 
sumed to have been given.®® Where the parties 
do not agree on any person, the court is authorized 
by statute to name the referee.®® The referees must 
be chosen within a designated period.®® After enter- 


65. N.T.—Greenlund v. Fenner, 216 
N.Y.S. S57. 127 Mlsc, 296. 

68 C.J. p 709 note 53. 

66. tJ.S.—^Farmers' L. & T. Co. v. 
Central R. Co., C.C.Iowa, 2 F. 656, 
1 McCrary 332. 

67. Iowa.—^Burlingrame v, Hardin 
County, 164 H.W. 116, 180 Iowa 
919. 

68. U.S.—^Fischer v. Hayes, C.C.N. 
T., 22 F. 92, 22 Blatchf. 606. 

53 C.J. p 709 note 58. 

69. N.T.—Chamberlin v. City of 
Yonkers, 2 N.Y.S.2d 499, 258 App. 
Dlv. 917. 

7a N.Y.—Sherwood v. Tremper, 11 
Johns. 406. 

63 C.J. p 709 note 60. 

71 . N.Y.—O’Brien v. CatskUl Moun¬ 
tain R. Co., 32 Hun 630. 

58 C.J. p 709 note 6L 


72. Va.—Anderson v. Gsst, 2 Hen. 
& M. 26, 12 Va. 26. 

73. Va.—Anderson v, Gest, supra. 

74. Va.—Anderson v. Gest, supra. 

75. Va.—Anderson v. Gtest, supra. 

53 IC.J. p 709 note 65. 

7a S.C.—Chapman ▼. Lipscomb, 16 
S.C. 470. 

77. N.Y.—Ryan v. Atlantic Mut Ins. 
Co., 60 How.Pr. 321, affirmed 66 
K.Y. 628. 

78. Pa.—In re Hicks’ Estate, 19 Pa. 
Dlst 410. 

79. Pa.—^In re Hicks’ Estate, supra. 

80. Pa.—^In re Hicks’ Estate, supra. 

81. N.Y.—^Fallon v. Egberts Woolen 
Mill Co., 53 N.Y.S. 672, 24 Mlsc. 
304, affirmed 61 N.Y.S. 1136, 46 
App.Biv. 630. 

68 aJ. P 710 note 76. 

82. N.Y.—In re Referee, 18 H6w.Pr. 
846. 


sa N.Y.—^Appointment of Referee, 
13 How.Pr. 346. 

63 C.J. p 709 note 73. 

84. N.Y.—Haner v. Bliss, 7 How.I>r. 
246. 

85. N.Y.—^Hicks Beach Co. v. Frost, 
163 N.Y.S. 203, 99 Mlsc. 33—Haner 
V. Bliss, 7 How.Pr. 246. 

86. Mo.—State v. Johnson, 33 S.W. 
781, 132 Mo. 105. 

87. Okl.—Swarts v. State, 174 P. 
255, 70 Okl. 205. 

63 C.J. p 710 note 77. 

8a Mo.—Vette v. Geist, 55 S.W, 
871, 155 Mo. 27. 

89. Okl.—Swarts v. State, 174 (P. 
255, 70 Okl. 205. 

63 C.J. p 710 note 79. 

90. Pa.—Hewes v. Machinery Co., 2 
Lteg.Rea 210—Grant v. People’s 
Mut Aid Soc.. 2 LeaRec. 190. 
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ing a rule to choose referees, a party may alter the 
date for the selection, provided notice has not been 
given.^1 

b. Appointment 

An order appointing a person as referee must be 
made, and the referee must be appointed as provided for 
by statute. Ordinarily the order need not be In any 
particular form. 

Even where the referee is agreed on by the par¬ 
ties, an order appointing him as referee must be 
made.®2 The referee must be appointed as provided 
for by statute.^^ Thus, the practice may be that 
the referees must be appointed in the presence of 
both parties.®^ It is not within the right of any 
party to select or reject any person who is to be 
appointed referee by the court.®5 Where a stipu¬ 
lation for a reference allows the attorneys a 
specified time to agree on a referee and provides 
that if they do not then agree a referee shall be 
appointed by the court, and they fail so to agree, the 
better practice is to have the order of reference 
made by the same judge who presided in the part 
where the case regularly came on for trial and was 
marked referred,®^ but a departure from this prac¬ 
tice and the appointment of a referee by another 
judge is not a f^tal defect®*^ Where the record 
states that referees have been chosen, the presump¬ 
tion is that it was done in due form and according 
to law,®® and for sufficient reasons,®® 

Where a motion for consolidation of suits is 
denied, the court will not appoint a single referee of 
the suits as though consolidated.^ Where the cause 
is continued from term to term, an actual reappoint¬ 
ment for each term is unnecessary.® Where a ref¬ 
erence has expired by reason of the failure timely to 
file the report, the original referee may be reappoint¬ 
ed.® Additional referees cannot be appointed after 
the order of reference has been made and the referee 


has acted.^ 

Notice of time a/nd place of appointment Where 
statutes require that notice of the time and place 
for appointing the referees must be given, such 
notice must be given to all of the parties® and a 
misnomer in the notice with respect to a party 
vitiates such notice.® 

Form and requisites of order of appointment. 
The order appointing the referee need be in no 
particular form,^ but should either contain the 
referee’s name® or be accompanied by the written 
agreement designating a certain person as referee.® 

Formal or written notice of appointment need not 
be given to the referees* where they actually meet 
and make an award.^® 

§ 65. -New Referee 

On the refusal of a referee to serve In a eonsent ref¬ 
erence, the court must appoint another referee, unless 
the stipulation of the parties otherwise provides. Where 
a referee has resigned or died, the court generally has 
power to appoint a new referee. 

It is sometimes provided by statute that on the 
refusal of a referee or referees to serve in a consent 
reference the court must, unless the stipulation of 
the parties otherwise provides, appoint another 
referee or referees,and, independently of statute, 
the parties may themselves, by stipulation, confer 
such authority,!® except in the case of a rule of 
reference.!® Under some statutes where one of the 
referees is unwilling to attend, those present have 
not the power to fill vacancies once the whole 
number has assembled,!^ but under others the ar¬ 
bitrators present at the hearing may appoint persons 
in place of absentees,!® but this does not extend to 
supplying a vacancy a second time vdthout the 
consent of the parties.!® Where one of several 
referees declines to serve and another is appointed in 


91. Pa.—Crawford v. Gable, 2 Pa. 
444. 

92. m.—^Morey v. Warrior Mower 
CO., 90 Ill. 807. 

68 C.J. p 710 note 88. 

93. Pa-—Cave v. Grumley, 1 Pa.L.J. 
812. 

94. fU.S.—Shippen v. Bush, Pa., 1 
Dali. 251, 1 L.Ed. 123. 

95. Ga.—^Edwards v. National Fi¬ 
nance Co., 159 S.E. 256, 172 Ga. 
884. 

96. N.T.—Dickinson v. Earle, 62 N. 
T.S. 616, 81 App.Div. 236. 

97. N.Y.—Dickinson v. Earle, supra. 
9& Ill.—Price v. Seator, 86 N.E,2d 

848, 837 I11.APP. 248. 

68 C.J. P 710 note 89. 

99. m.—Price v. Seator, supra. 


1. Tex.—Vernor v. Sullivan, Civ. 
App., 126 S.W. 641. 

2 . Conn.—Qhaler, etc.. Quarry ICo. v. 
Campbell, 2 A. 756, 58 Conn. 827. 

63 C.J. p 710 note 91. 

3. La.—^Lafon v. Biviere, 1 Mart., 
N.S., 130. 

4. N.T.—^Devlin v. New Tork, 68 
How.Pr. 206. 

63 C.J. p 710 note 92. 

5. Pa.—Marshall v. Lowry, 6 Serg. 
& R. 281. 

6 . Pa.—Welsh v. Schall, 11 Pa.Co. 
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7. N.T.—^Matter of Atkinson, 12 N. 
T.St 670. 

68 C.J. p 710 note 96. 

8 . N.T.—Appointment of Referee, 18 
How.Pr, 346. 


9. N.T.—^Appointment of Referee, 
supra. 

la N.C.—AUison V. Bryson, 66 N.C 
44. 

11- N.T.—Hustis V. Aldridge, 89 N. 

E. 649, 144 N.T. 608. 

58 C.J. p 711 note 2. 

12 . Wis.—Noonan v. Orton, 22 IWis. 
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13. Mass.—Woodbury v. Proctor, 9 
Gray 18. 

63 IC.J. p 711 note 4. 

14. Pa.—Wilson v. Cross, 7 Watts 
495. 

16. Pa.—Stiles v. Carlisle, etc., 
Tump. Road, 10 Serg. &R. 286. 

58 C. J. p 711 note 6. 

16. Pa.—^Mitchell Wilhelm, 6 
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his place, it will be presumed that the substitution 
was made with the consent of the parties.^'^ 

After resignation of referee. Where a referee has 
resigned, the court has authority to appoint a new 
referee in his place,and a motion to appoint a new 
referee should ordinarily be addressed to the court 
that appointed the first referee,and a motion 
addressed merely to a justice of such court has been 
declared improper .20 Such motion is within the re¬ 
quirement of a rule of practice that notice-be 
given.2i 

After death of referee. Where the death of a 
referee does not terminate the reference, it is proper 
to appoint a new referee.^^ In some jurisdictions 
it is held that the court has no such power in the 
case of a statutory reference.^^ Where the record 
which has been taken before a referee is insufficient 
to sustain an order of dismissal, it is proper, after 
his death, to -appoint a second referee.24 

§ 66. -Substitution 

Where the parties have named the referee for a 
reference authorized solely with their consent, the court 
shouid not substitute a new referee without the same 
consent. Appointment of a substitute referee is to be 
made by the Judge who made the order of reference. 

Where the parties have named the referee, for a 
reference axtthorized solely with their consent, the 
court should not substitute a new referee without 
the same consent.^^ Appointment of a substitute 
referee is to be by the judge who made the order of 
reference,^® and the mere consent of the attorney, 
without an order of the court, is not sufficient to au¬ 


thorize a substitution of a referee,^'^ although there 
is authority to the contrary.^S 

§ 67. Objections to Appointment 

Objections to the appointment of a particular person 
as referee will be deemed waived on failure to make 
timely objection. 

Objections to the appointment of a particular per¬ 
son as referee will be deemed waived on failure to 
mfake timely objection.29 Objections on the ground 
of prejudice are addressed to the sound discretion 
of the court.*® 

§ 68. Oath 

Generally, statutes provide for the referee to take 
an oath, althoug'h failure to do so Is a mere irregular¬ 
ity. The oath need not be In the precise language of 
the statute and may be expressly dispensed with by the 
parties. 

While under neither the constitutions*^ nor stat¬ 
utes** in some jurisdictions are referees required to 
be sworn, in most jurisdictions constitutions or stat¬ 
utes provide for an oath or affidavit,** unless the 
referee is a de facto public officer and need not take 
an oath.** Failure to take the statutory oath is a 
mere irregularity.** If the referee is not properly 
sworn, the defect is not jurisdictional,*® and is not 
a ground for an exception of fact to the report,* ^ 
or ground for setting aside the judgment entered 
on the report,** but the proper remedy is to move to 
recommit the report.** Any irregularity in the 
taking of the oath is corrected when the court orders 
that a copy of the oath which the referee swears 
he has taken be established in lieu of the original 
oath.*® 


17. Pa.—'Browning v. McManus, 1 
Whart. 177. 

18. Wls.—'My Laundry Co. v. 

©chmeling, 109 N.W. 540, 129 Wis. 
697. 

63 C.J. p 711 note 9. 

19. N,T.—^Brady v. Kennedy, 72 N. 
T.S. 607, 65 App.Dlv. 190. 

2a N.Y.—Brady v. Kennedy, supra 

21. N.T.—^Brady v. Kennedy, supra 

22. N.T.—Devlin v. New York, 9 
Daly 334, 62 How.Pr. 168. 

Wls,—Carpenter v. Shepardson, 1 N. 
W. 173, 46 Wls. 657. 

28. Pa.—Girard v. Hutchinson, 2 
Berg. &R. 188. 

63 C.J. p 711 note 16. 

24. N.T.—State Tax Commission v. 
People ex rel. Central New Kngland 
Ky. Co., 25 N.TJS.2d 844, 261 App. 
Dlv. 1016. 

25. N.T.—Billings-V, Vanderbrek, 16 
How-Pr. 296. 

63 CLX p ni note 18. 


26. N.T.—'ITngar v. Valencia Realty 
Corp., 229 N.T.S.’ 344, 224 App. 
Dlv. 8. 

27. Mo,—Norvell v, Gibson, 6 Mo. 
App. 681. 

28. Va—Manlove v. Thrift, 6 Munf. 
493, 19 Va 493. 

29- ni. —^Rieman v. Rieman, 68 NJB3. 
2d 324, 324 IlLApp. 616. 

Pa—^In re Martin’s Estate, 20 Pa 
Dist.&Co. 470. 

63 C.J. p 711 note 22. 

Waiver of objection by participation 
in proceeding see infra § 87. 

30- D.O.—'Lincoln v. Virginia Port¬ 
land Cement Co., 268 7. 605, 49 
APP.D.C. 38. 

58 CJ. p 711 note 23. 
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HI. 247. 

53'C.J. p 711 note 24. 
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Reference to compute amount due on default 
While it has been held that an exception to the gen¬ 
eral requirement that the referee be sworn exists in 
the case of a reference to determine the amount 
of damages on a default judgment, so that there is 
no need that the referee be sworn,the contrary 
has also been declared.^2 

Form and requisites. The oath need not be in the 
precise language of the statute,^® and generally may 
be administered by any one who may take an oath 
or afiSdavit^^ particularly where statutes so pro- 
vide.^5 It is sometimes provided by statute that the 
oath be filed, but such requirement does not mean 
that the clerk must mark it "filecL”^® Substantial 
compliance with the statutory provisions has been 
held suflScienf^^ 

% 

Proof of taking. The person administering the 
oath should certify that the referee was swom.^^ 
The common practice is for the report to recite the 
taking of the oath,^^ but it may be dbown by other 
satisfactory evidence,®® and in the absence of evi¬ 
dence to the contrary the presumption is that he 
took the necessary oath.®i 

Waiver. Statutes provide that the oath may be 
expressly dispensed with by the parties,and the 
oath may also be waived by appearance and par¬ 
ticipation in the proceeding, as considered infra § 
87. An irregularity in the swearing of referees oc¬ 
curring in the presence of the parties must be taken 
advantage of at once or the objection is waived.®® 

§ 69. Failure to Qualify or Act 

Acceptance of a reference Is a voluntary act and the 
reference may be declined by the person to whom It Is 
made. 

Acceptance of a reference is a voluntary act,®^ 


and the reference may be declined by the person to 
whom it is made,®® and this is true under statutes 
in some jurisdictions.®® 

§ 70. Disqualification after Appointment 

Where a referee Is disqualified by virtue of his In¬ 
terest In the outcome of the litigation, the consent of 
the parties cannot overcome his disqualification. The ef¬ 
fect of the disqualification is to deprive the referee of 
Jurisdiction and the whole proceeding before him is void. 

Where a referee is disqualified by virtue of his 
interest in the outcome of the litigation, the consent 
of the parties cannot overcome his disqualification.®^ 
The constitutional prohibition of justices of certain 
courts acting as referees is construed to disqualify 
a referee who, during the course of the reference, 
qualifies as such justice,®® and such disqualification 
cannot be waived by the parties.®® However, where 
the statute prohibiting a judge of the court in which 
the action is pending from being referee contains 
an exception in the matter of a case already referred 
at the time of the election and qualification as 
judge, such a judge may be deemed a de facto 
referee.®® In the case of a referee sitting as a 
judge, the things necessary to disqualify a judge 
sitting as a court, as discussed in Judges §§ 77-91, 
are necessary to effect the disqualification of the 
referee,®^ and, hence, the fact tihat at the time of 
the hearing before him the referee is an attorney 
in another case involving substantially the same 
questions of fact and law does not disqualify him.®® 
A referee is not necessarily disqualified by reason of 
friendly relations with relatives of one of the par¬ 
ties.®® 

Where the attorneys for the parties agree on the 
amount of the referee’s compensation prior to the 
rendition of his report but the referee knows noth¬ 
ing whatever thereof, he is not disqualified,®^ and a 


41. N.T.—^McGowan v. Newman, 4 
Abb.N.Cas. 80, 54 How.Pr. 468. 

42. N.T.—^Exchangre Fire Ins. Co, v. 
Early, 4 Abb.N.Cas. 78, 64 Uow, 
Pr. 279. 

43. Okl.—^Province v. Lovi, 47 P. 
476, 4 Okl. 672. 

44. Pa.—Super v. Mauger, 1 Leg. 
Rec. 125. 

45. Mo.—^Pullis V. Somerville, 117 
S.W. 736, 218 Mo. 624. 

53 C.J. p 712 note 37. 

46 . Mo.—Pullis V. Somerville, supra. 

47. Okl.—Kelly v. West, 149 P. 902, 
48 OkL 274. 

48. DeL—Kinney v. Short, 2 Bel. 
®67. 

49. N.J.—iSwayse V. Ribble, 8 N.J. 
Law 660. 

53 C.J. P 712 note 44. ' 


60. Ky.—^Rhodes v. Ward, 32 S.W. 
950, 17 Ky,L. 876. 

53 C.J. p 712 note 45. 

61. Wis.—^Iron Works Co. v. Ket- 
chum, 2 N.W. 80, 47 Wis. 177. 

53 C.J. p 712 note 46. 

52. Pa.—Brink v. Bell, 4 Yeates 491. 
63 C.J. p 712 note 47. 

53. Mo.—Vogt V. Butler, 16 S.W. 
512, 106 Mo. 479. 

53 C.J. p 712 note 49. 

64. N.T,—Little V. .Lynch, 1 N.B. 
312, 99 N.T. 112—Geib v. Topping, 
83 N.T. 46. 

55. N.Y.—Little V.. Lynch, 1 N’.B. 
312, 99 N.T* 112—Fischer v. Raab, 
81 N.T, 236. 

BSi Iowa.—^McConkey v. Pendleton, 
137'NjW. 1038, 166 Iowa 744. 

58 C.J. p 712 note 63. 

57. N.T.—Moers v. Gilbert,-25 N.T. 
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S.2d 114, 175 Misc. 733, affirmed 
27 N.T.S.2d 426, 261 App.Biv. 967, 
affirmed 27 N.T.S.2d 426, 261 App. 
Div. 967, appeal denied 27 N.T.S.2d 
788, 261 App.Div. 1074. 

58r N.T.—Countryman v. Norton, 21 
Hun 17- 

59. N.T.—Countryman r. Norton, 
supra. 

60, S.C.—Stack v. Haigler, 73 SJffi, 
364, 90 S.C. 319. 

63 C.J. p 713 notes 59, 60. 

6L Okl,—Holt V. Holt,- 102-P. 187, 
23 Okl. 639. 

62. Okli—Holt V. Holt, supra. 

63. N.T.—^Durant v. O’Brien, 2 How. 
Pr.,N.S., 813. 

64. -N.T.—Moers v. Gilbert, 25 N.T. 

114, 175 Misc. 738. afflTme^->27 
N.T.S.2d 426, 261 App.Div. ^67, 
affirmed 27 N.T.'S.2d 426, 261 App. 
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dispute between the referee and a party as to the 
referee’s compensation does not of itself disqualify 
the referee from continuing to act,®® but a referee 
who makes a demand for fees in excess of those to 
which he is legally entitled is disqualified to act 
any further as referee if either party refuses to 
stipulate for the increased compensation.®® Inas¬ 
much as a referee will be disqualified when he has 
an interest in the matter to be decided, he will not be 
permitted to fix allowances to any of the parties or 
attorneys where the method of determining his fee 
is subject to suggestions to be made to the court 
by the parties and attomeys.®^ 

Effect of disqualification. Where a referee is 
disqualified, the effect thereof is to deprive him of 
jurisdiction and the whole proceeding before him is 
void.®® 

§ 71. Resignation 

The right of a referee to resign is a qualified one 
In that a good and sufficient reason is requisite. The 
resignation of a referee after service for a ccnsideraMe 
time is a “refusal to serve” requiring the court to ap¬ 
point another referee. 

It is within the power of a referee to resign,®® 
but this right is a qualified one*^® in that a mere 
captious or capricious reason is insufficient to justify 
the act^l and a good and sufficient reason is 
requisite.*^® Generally speaking, the reasons au¬ 
thorizing the referee’s removal autihorize his resigna¬ 


tion.^® The resignation of a referee after his ap¬ 
pointment and service for a considerable time is a 
“refusal to serve,” within the meaning of the stat¬ 
utory rule requiring the court to appoint another 
referee where the referee named in the stipulation 
refuses to serve.^^ 

§ 72. Removal 

A referee is subject to removal by the court for 
good and substantial reasons, including prejudice or mis¬ 
conduct. He should not be removed because of alleged 
error in his rulings. 

A referee is subject to removal by the court^® even 
where appointed by agreement of the parties,7® but 
only for g^d and substantial reasons.*^*^ 

Grounds. Among other grounds justifying his re¬ 
moval,7*® a referee may be removed because of 
prejudice or bias,*^® or misconduct,®® or the expres¬ 
sion of an opinion on the facts before the hearing,®^ 
even though it appears that he is impartial,®® al¬ 
though as to this last there is contrary authority.®® 
The referee may be removed for unreasonable delay 
in proceeding with the reference,®^ or for failure to- 
make his report within the time ordered by the court 
at the time of his appointment,®® and, where he is 
unwilling to accept the statutory compensation for 
his services and requests a stipulation for more, 
which is refused by one of the parties, he should! 
be removed,®® even though the party delays moving 


Div. 967, appeal denied 27 N.Y.S. 
2d 783, 261 App.Div. 1074. 

Where the referee disoiuised hie 
ooropexuBatloiL with no person, the 
provision in judgrment settled by 
referee that plaintiff recover of de¬ 
fendants two thousand dollars, ref- 
eree^s fees, did not disqualify ref¬ 
eree for interest in the cause or as 
belnsr a party thereto.—Moers v. Gil¬ 
bert, supra. 

65. N.T.—Lecky v. Winston, 174 N. 
T.S. 645, 186 App.Div. 642. 

66. N.7.—^[lein v. Klein’s Outlet, 48 
N.T.S.2d 387, 268 App.Div. 27. ap¬ 
peal denied 50 N.Y.S.2d 168, 268 
App.Div. 770, appeal denied 60 N. 
Y.S.2d 672, 268 App.Div. 848—Miles 
Laboratories v. American Pharma¬ 
ceutical Co., 24 N.T.S.2d 406, 261 
App.Div. 108. 

67. N.Y.—Chemical Bank A Trust 
Co. v. Williams, 26 N.Y.S.2d 682, 
261 App.Div. 581, appeal denied 29 
K.Y.S.2d 504, 262 App.Div. 834, mo¬ 
tion denied Chemical Bank & Trust 
■Co. .V. Lawson, 86 !N'.E.2d 909, 286 
N.Y. 672, appeal denied 86 NJ:.2d 
912, 286 N.Y. 674, affirmed 39 N.R 
2d 302, 287 N.Y. 696. 

68. N.Y.—Moers v. Gilbert, 26 N.Y, 
S.2d 114, 175 Misc. 733, affirmed 27 
N.YJS.2d 426, 261 App.Dly. 957, af¬ 


firmed 27 N.T.S.2d 426, 261 App.Div. 
957, appeal denied 27 N.Y.S.2d 783, 
261 App.Div. 1074. 

69. Mo.—State v. McQulllin, 158 S. 
W. 652, 262 Mo. 334. 46 L.R.A.,N.S., 
67, Ann.Cas.l915A 532. 

70. Mo.—State v. McQulllin, supra. 
63 C.J. p 713 note 70. 

71. Mo.—State v. McQulllin, supra. 
72m Mo.—state v. McQuillin, supra. 

78. Mo.—State v. McQulllin, supra. 
63 aj. p 713 note 74. 

74. N.Y.—^Brooklyn Heights R. Co. 
V. Brooklyn City R. Co., 98 N.Y.S. 
849, 105 App.Div. 88. 

75. N.T.—Shine v. Fitzgerald, 14 N. 
YjS.2d 169. 

68 C.J. p 713 note 78. 

76- Mo,—State v. McQuillin, 168 
S.W. 662, 262 Mo. 334, 40 L.R.A., 
N.S., 67, Ann.Cas.l916A 632—Klein 
v. Continental Ins. Co., 17 N.Y.S. 
218, 62 Hun, 341. 

77. N.Y.—Shine v. Fitzgerald. 14 N. 

Y.S.2d 169. 

53 CJ. p.718 note 80. 

Suhstaatial legal ground necessary 
Referees should not be summarily 
removed without some substantial 
legal ground calling for the exercise 
of the summary power of discipline. 
—Shine v. Fitzgerald, supra. 
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78. N.C.—American Trust Co. v. 
Jenkins, 146 S.R 68, 196 N.a 428. 

Evidence held insnl&cient 
N.Y.— »Shine v. Fitzgerald, 14 N.Y.S. 
2d 169. 

N.C.—^Keith V. Silvia, 64 S.B.2d 178, 
238 N.C. 328. 

79. Mo.—State v. McQuillin, 168 S. 
W. 652, 252 Mo. 334, 46 L.R.A.,N.S., 
67, Ann.Cas.l915A 632. 

63 C.J. p 713 note 82. 

IBlas not shown 

*U.S.—In re J. P. LInahan, Inc., CCLA. 
N.T., 138 P.2d 660. 

80. N.C.—Keith v. Silvia, 64 S.E.2d 
178, 238 N.a 328. 

63 C.J. p 713 note 83. 

81. Mo.—State v. McQulllin, 158 S. 
W. 652, 252 Mo. 334, 46 L.R.A.,N.S., 
67, Ann.Cas.l916A 532. 

R.I.—^Bowen v. Steere, 6 R.I. 261. 

88. R.L—^Bowen v. Steere, supra. 

83. Me.—Graves v. Fisher, 5 Me. 69, 
17 Am.D. 203. 

68 CJ. P 714 note 86. 

84. N.Y.—IFbrrest v. Forrest, 16 N. 
Y.Super. 650. 

63 C.J. p 714 note 87. 

85. Nev.—^Rhodes ▼. Williams, 12 
Nev. 20. 

86 . N.Y.—^Miles Laboratories t. 
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for the referee’s removal until after his decision is 
filed where there is a satisfactory explanation for 
such delay.87 

Where a new trial has been granted on the ground 
of newly discovered evidence, the referee should not 
be removed on the ground that he has fixed opinions 
as to the law and facts, where there is no suggestion 
of partiality, unfairness, or misconduct.88 Where 
the parties knew all the facts at the time they con¬ 
sented to the appointment, such facts are not ground 
for removal.89 a referee should not be removed 
because of alleged error in his rulings,^® or where 
the parties waived any cause for objection that the 
referee failed to file the report as the order of 
reference directed.^! 

§ 73. Death of Referee 

a. Before making report 

b. After making report 

a. Before Making Report 

The death of a referee during the course of a cause 
In which a reference has been taken does not terminate 
the reference, but in the case of a consent reference to 
a designated referee^ his death Is a termination of the 
reference. 

The death of a referee during the course of a 
cause in which a reference has been taken does 
not thereby terminate the reference^^ following 
the appointment of a new referee, the reference 
proceedings begin anew.^^ in such case the prior 
decision that the case is referable is res adju- 
dicata.®^ It has been held that, where the referee 
dies before the proofs are closed, the only permis¬ 
sible reference is to a new referee to take evidence 
and report his conclusions thereon,®® and it is 
error to direct the new referee to consider the evi¬ 
dence taken by the former referee.®® However, in 
the case of a consent reference to a designated 


referee, his death is a termination of the reference,®^ 
and this is of course true in the case of the death of 
one of several of such referees,®® and a stipulation 
by the parties that the remaining referees act in the 
case does not relate back to their first stipulation 
so as to prevent the application of the foregoing 
rule.®® 

b. After Making Report 

Where a referee dies after rendering his report, the 
case need not be retried but Judgment may be entered 
on the report. Where one of several referees dies after 
the filing of the report, the survivors may make up min¬ 
utes of the proceedings. 

Where a referee dies after rendering his report, 
the case need not be retried but judgment may be 
entered on the report,^ and, if he failed to comply 
with an order to amend the report, judgment may 
still be entered on the report and the order for 
amendment vacated.® "Where one of several ref¬ 
erees dies after the filing of the report, the survivors 
may make up the minutes of the proceedings.® 

§ 74. Liabilities of Referee 

A referee Is immune from civil liability where he 
acts In a Judicial capacity, although he errs in a ruling. 
However, he may be held liable where he knowingly 
submits a false report. 

A referee is immune from civil liability where he 
acts in a judicial capacity.^ Accordingly, a referee 
is not civilly liable to a party for the expense of a 
transcript furnished at the referee’s request but 
not used because of a ruling by such referee, al¬ 
though such ruling is in error.® However, where 
a referee knowingly submits a false report that he 
has received and retained money which might ul¬ 
timately be found due a third person, he will be held 
liable for the payment of such sum to the third per¬ 
son where it is found that he is entitled thereto.® 


American Pharmaceutical Co., 24 
N.T.S.2d 405, 261 App.Piv. 108. 

58 C.J. p 714 note 89. 

87. N.Y.—^Miles liahoratories v. 
American Pharmaceutical Co., su¬ 
pra. 

88. N.Y.—Klein v. Continental Ins. 
Co., 17 N.Y.S. 218, 62 Hun 341. 

89. N.Y.—Gtoldberger v. Manhattan 
H. Co., 23 N.Y.S. 176, 3 Misc. 441. 

63 C.J. p 714 note 91. 

90. N.Y.—Shine v. Fitzgerald, 14 N. 
Y.S.2d 169—^Marle v. Garrison, 7 
N.Y.Civ.Proc. 40, 1 How.Pr.,N.S., 
82. 

91. N.C.—Keith v. SUvia, 64 S.B.2d 
178, 283 N,a 323. 


98. Wis.—Carpenter v. Shepardson, 
1 N.W. 178, 46 Wis. 567. 

53 C.J. p 714 note 94. 

93. N.Y,—^Devlin v. New York, 9 

Daly 334, 62 How.Pr. 163. 

94. iWis.—Carpenter v. IShepardson, 
1 N.W. 173, 46 Wis. 557. 

53 C.J. p 714 note 97. 

95. m.— People ex rel. Brlgnall v. 
L.ewe, 50 N.H.2d 577, 883 HI. 649. 

96. HI.—^People ex pel. Brignall v. 
Xiowe, supra. 

97. N.Y.—DevUn v. New York, 9 

Daly 384, 62 How.Pr. 163. 

63 C.J. p 714 note 98. 


98. N.Y.—^Berls v. Metropolitan El. 
R. CO., 16 N.Y.S. 165. 

99. N.Y.—^Berls v. Metropolitan El. 

R. Co., supra. 

1. N.Y.—Juliand v. Grant, 34 How. 
Pr. 132. 

2. N.Y.—Juliand v. Grant supra. 

3. N.Y.—Westbrook v. Dubois, 3 
How.Pr. 26. 

4. N.Y.—Segal v. Jackson, 48 N.Y. 

S. 2d 877, 183 Misc. 460. 

5- N.Y.—Segal v. Jackson, supra. 

6. HI.—Noel State Bank v. Blakely 
Real Estate Imp. Corp., 53 N.R2d 
621, 821 I11.APP. 694. 
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§ 75. Nature and Scope of Referee’s Author¬ 
ity 

A' referee exercises only those powers delegated to 
him by the terms ot the order of reference. While he 
acts as both court and Jury, he lacks the full power 
possessed by a court trying a case without a Jury. 

Although the proceedings before a referee are 
judicial in their nature, as discussed supra § 5, 
the referee has no inherent or original powers.^ 
Such power® as he may have are .delegated,® and, 
like those of all subordinate tribunals, are limited 
by the terms of the statute® and order, as discussed 
infra §§ 76, 77, conferring the jurisdiction, since the 
referee takes no power by implication.^® Where the 
reference is to hear and determine, the referee is 
generally said, frequently in accordance with either 
direct or indirect provisions of the statute, to be a 
substitute for the court^l and for the jury.l® A ref* 
eree has been regarded as a judicial officer,^® and 
exercises generally all the powers and functions of 


a judge^^ or jury^® concerning the trial of the 
cause referred, allhough such powers are not in all 
respects as extensive as the powers of the court on 
a trial without a jury,i® and there is a distinction 
between the province of the jury in an ordinary law 
action and that of the referee on a compulsory 
reference-i*^ In the absence of statute a commis¬ 
sioner appointed by an appellate court to take testi* 
mony in an original proceeding has but the bare au¬ 
thority of a special commissioner to take depositions 
and return them into court.i® 

Official referee. The purpose of statutes creating 
the office of official referee, and of the delegation 
of judicial powers to him by the courts is to ac¬ 
celerate the administration of justice.^® Where a 
justice has power to exercise the judicial process, 
and a case is sent to an official referee for the full 
exercise of such process, the official referee has the 
same power as the justice,®® but the jurisdiction of 


7. KC.—Jones v. Beaman, 23 SJB}. 
248, 117 N.C. 259. 

8. NX?.—Jones v. Beaman, supra. 

9. N.T.—Carnegie v. Carnegie, 83 N. 
T.S.2d 832, modified on other 
grounds 83 N.Y.S.2d 252, 274 App. 
Dlv. 887. 

N.C'^Joaes v. Beaman, 23 S.fil. 248, 
117 N.C. 259. 

Waiver of Umitatioii. not shorn. 

The parties to a proceeding to re¬ 
view determination of board of trus¬ 
tees of police pension fund denying 
application of widow of deceased po¬ 
liceman for a pension did not waive 
any limitation imposed by law on 
questions which might be considered 
by referee In reviewing board’s deci¬ 
sion, by Joining and submitting to 
the referee questions which others 
wise the board aJone would have had 
power to determine.—Newbrand v. 
City of Yonkers, 38 N.B.2d 75, 285 
N.Y. 164. 

10. N.C.—Jones v. Beaman, 23 S.R 
248, 117 N.C. 269. 

Wis.—Best V. Pike, 67 N.W. 697, 98 
Wis. 408. 

11. Fla.—^Young v. Worrell, 108 So. 
887, 91 Fla. 866. 

53 CJ. p 714 note 16. 

12. Vt.—Van Dyke v. Grand Trunk 
R. Co., 78 A. 968, 84 Vt. 212, Ajin, 
Caa4913A 640. 

13. UJS.-*^axe y. Anderson, P;IC.N. 
Y., 19 F.Supp.' 21, aflarmed, C.C.A., 
98 F.2d 83, certiorari dismissed 59 
act 465, 805 X7.S. 665, 83 L.Bd. 
432. 

IFlaN—Kobertson v, , Wilson, 61 So. 
849, 850, 69 Fla. 400, 138 Am.S.H. 
128. 

Mo.—^Dahlberg v. Flsse^ 40 S.W.2d 
606, 326 Mo. 213. 


N.Y.—Segal v. Jackson, 48 N.Y.S.2d 
877, 183 Misc. 460. 

Officer of oonri appolntliig him 
Ohio.—^Mennel Milling Co. v. Slosser, 
46 N.E.2d 306, 140 Ohio St 445. 

14. N.Y.—Decker v. Canzoneri, 9 N. 

Y.S.2d 210, 266 App.Div. 68— 

Abrams v. Textile Realty Corp., 93 
N.Y.S,2d 808, 197 Misc. 26—Bro¬ 
derick V. Saretsky, 84 N.Y.S.2d 941, 
178 Misc. 424, reversed on other 
grounds 39 N.Y.S.2d 802, 179 Misc. 
737—Johnson v. International Har¬ 
vester Co. of America, 258 N.Y.S. 
865, 144 Misc. 521, reversed on other 
grounds 260 N.Y.S. 855, 236 APP> 
Div, 618. 

Or.—Ward v. Town Tavern, 228 P.2d 
216 

68 C.J. p 716 note 18. 

15. Vt—Van Dyke v. Grand Trunk 
R. Co., 78 A. 958, 84 Vt 212, Ann. 
Cas.l913A 640. 

16. Mo.—Jones v. Jones, 176 S.W. 
227, 188 Mo.App. 220. 

53 CJ. p 716 note 20. 

Special Mbunal 

Referees appointed under a rule 
of superior court by agreement of 
the parties, act Judicially, but they 
are not the court, and ^ey consti¬ 
tute a special tribunal of parties’ 
own choosing, whose report must be 
accepted by court before any Judg¬ 
ment can be rendered thereon.—^New¬ 
ell 'Y. Stanley, 16 A.2d 80, 137 Me. 
33. 

17. Mo.—^Flne Art Pictures Corpors;- 
tlon V. Karzln, App., 29 S.W.2d 170. 

Bistiaotioii stated 

In the case of a Jury the verdict 
is returned and the Judgment entered 
in conformity therewith as of the 
same date, while In the case of a 
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referee on compulsory reference the 
report is submitted, exceptions are 
filed and considered, and the Judg¬ 
ment is not entered until such time 
as disposition has been made of all 
exceptions.—^Fine Art Pictures Cor¬ 
poration V. Karzin, supra. 

18. Mo.—State v. Arkansas Lumber 

Co., 169 S.W. 146, 260 Mo. 212. 

58 C.J. p 715 note 21. 

19. N.Y.—Gibbons v. Gibbons, 94 N. 

Y^.2d 9, 197 Misc. 962. 

Former supreme court Justices as 
referees 

Fundamental purpose of creation 
of office of official referee, and dele¬ 
gation to him of Judicial powers by 
supreme court Justices, is to enable 
administration of Justice to proceed 
more rapidly by having former mem¬ 
bers of supreme court continue to 
perform complete Judicial functions, 
and relieve congested calendars of 
matters which should be sent to them 
if possible, so that Justices might 
be available for business of reducing 
accumulated trial calendars.-*-dib- 
bons V. Gibbons, supra. 

2a N.Y.—Gibbons r. Gibbons, su¬ 
pra. 

Factual decision 

Official referee in rendering factual 
decision must apply the “Judicial 
process,” and apply rules of evidence, 
weigh quality and quantity of an al¬ 
leged preponderance, apply his Judi¬ 
cial conscience and Judicial discre¬ 
tion in each case as called for, fix a 
fee, set aside a contested service, 
fix terms on which default may be 
opened, grant or withhold a matri¬ 
monial decree, the same as he does 
in a decision involving a discretion¬ 
ary matter, and both matters will be 
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^ oflScial referee must be exercised within the lim¬ 
itations imposed by statute,and after his grant of 
a motion to send the case back to the court, it is 
no longer before the referee .22 

§ 76. -Order as Source of Referee’s Au¬ 

thority 

A referee’s authority Is derived from the order ap¬ 
pointing him. 

Whether the reference is compulsory or based on 
the consent of the parties, the authority of the ref¬ 
eree is derived from his order of appointment, 2 8 
and not from the agreement to refer in the case of 
a consent reference,24 and the parties may not by 
agreement confer jurisdiction on a referee to deter¬ 
mine any matter that may arise between them, as 
discussed supra § 10. The referee has no powers 
except those conferred on him by the order of his 
appointment.25 Hence, it has been said that no ref¬ 
eree should proceed a step in the exercise of his 
duties, without la certified copy of the rule or order 
in his hands and that this is his commission and 
that without it he should not proceed to act27 


§§ 75-77 

§ 77. —• Order as Fixing Scope of Ref¬ 
eree’s Acts 

The scope of the authority of a referee to act In any 
proceeding or with respect to a particular matter Is de¬ 
termined by the order appointing him. 

Since the order of reference is the source of the 
referee's authority, as discussed supra § 76, the 
scope of the authority of a referee to act in any 
proceeding or with respect to a particular matter 
is determined by the terms thereof, 2 8 or is deter¬ 
mined by the interlocutory decree,28 subject to any 
statutory limitations,8® and he is not permitted to 
go outside it in his investigation or determina- 
tion.8i Irregularity in the manner in which issues 
are brought before a referee for determination is, 
however, subject to waiver.82 

Where the order refers the ‘^cause”83 or the 
^'action”84 without more specific provisions, all of 
tjhe issues are ordinarily deemed to be "referred 
with power to hear and determine. A reference to 
take proof of all the material facts in the pleadings 
and to report with the referee's opinion thereon 
confers no power to try the case or to hear and 
determine the issues.85 Under an order appointing 


referred to him under the statute.— 
Gibbons v. Gibbons, supra.' 

“jrndlcial xnrocess” Involves opera¬ 
tion of judicial mind on meanlngr and 
value of evidence and formulation of 
an operative decision, in which the 
judicial mind and conscience and dis¬ 
cretion are called on to co-operate, 
and if it can ever be performed by 
referee under an order of reference, I 
referee has power to determine all 
matters In absence of speclAc lan- 
STuage in statute forbidding him to 
make a judicial decision therein. 
Thus, in a proceeding by wife living 
separate from husband to obtain sole 
custody of child, where court re¬ 
ferred question of counsel fee to 
referee, referee had power not only 
to take all necessary proof on ques¬ 
tion of a proper fee, but he had pow¬ 
er to fix amount .which husband 
should pay.—Gibbons v. Gibbons, 94 
N.T,S.2d 9, 197 Misc. 962. 

21. N.T.—'Application of Bopp, 58 
N-.T.S.2d 190. 

Fartloular matters 
' (1) Under statute ‘the jurisdiction 
of the official referee Is limited to an 
action, claim, matter, motion, or spe¬ 
cial proceeding pending in the su¬ 
preme court, surrogate's court,- or 
county court,' and d6es not Include 
jurisdiction td detdrmihe Issue^ of 
support sought' to be delegated by the 
children’s court—nAj>pIi6atlon of 
Bopp, supteu ' “ ' ' 

(IJ) Under s^tute irejatihg t8,pow- 
of official refeT»^esI, an o^der ot 
aa referee directing 


pal civil service commission to cer^ 
tlfy petitioner as having passed ex- 
amlnatlonC and to certify petitioner’s 
name on eligible list was not void as 
abridging the .powers of the supreme 
court—^Davis v, Wiener, 21 N.T,S.2d 
121, 260 App.Div. 127, afOrmed 82 N. 
BL2d 828, 285 N.Y. 637. 

22. N.T.—Pindell v. Rockwood Hold¬ 
ing Corp., 17 N.T.S.2d 456, 173 
Mlse. 916. 

23. ‘ Ark.—Carr v. Fair, 122 S.W. 659, 
92 Axk. 369, 19 Ann.Cas. 906. 

63 C.J. p 715 note 24. ' ’ 

24. Me.—^Blllington Sprague, 22 

Me. 34. 

53 aJ. p 716 note 26. 

Invalid stlpulatloiL 

The official referee’s jurisdiction of 
question of custody of children in a 
supreme court proceeding did not 
give referee jurisdiction of question 
of suppoit, which was the subject 
matter of ^Idren’s court proceeding, 
and which ^e parties by stipulation 
attempted to refer to the referee 
without authority.—Application of 
Bopp, 68 17.Y.S;2d 190. 

25. K.Y.—Addazzio v. IBZalbfleisch, 
266 N.Y.S. 710, 148 Misa 836. 

26. K.y.—Bonner v. McPhail, 81 

Baxb. '106. ' ’ 

27. N.Y.—(verity v. Geeger, etcl, OOv, 
67 N.11 290, 168 N.Y. 119. 

63C.X p715note27.-- ' " 

Cal.-;:C 9 xpTU cited ^ 

Fooslie V. Sunshine,'' 216. R.2d 6$, 
, 72. 96 CaijiSpp.2d 886. . ' 

?23 


K.T.—Carnegie v. Carnegie, 83 N.Y.S. 
2d 832. modified on other grounds 
83 N.Y.S.2d 262, 274 App.Div. 887. 
63 C.J. p 715 note 80. 

29. N.T.—^Kennard v. Kennard, 16 N. 

Y.S.2d’480, 268 AppJ)lv. 47. 

58 C.J. p 716 note 81. 

Sa Md.—Wisner v. Wilhelm, 48 
Md. 1. 

63 C.X p 716 note 32. 

31. Mass.—^Davls & O’Connor Co. v. 
Shell Oil Co., 41 N.B.2d 287, 311 
Mass. 401. 

H. Y.—Feppe v. Black, T !N'.Y.S.2d 748. 
Ohio.—^Lake BYont^EJast Fifty-Fifth 

Street Corp. v. dty of Cleveland, 7 
Ohio Supp.- 17, affirmed 36 M.]Sv2d 
196, appeal dismissed 88 N.112d 410, 
89 Ohio St. 188. 

63 C.J. p 715 note 80. 

32. N.Y.—Hev^brand t. City of 
Yonkers, 83 H.B.2d 76, 286 H.Y. 
164. ' 

Participation in proceedings as a 
waiver see Infra $ 87. , 

Waiver generally of objections and 
exeej^tions during trial see infra 9 
107. 

33. N.Y.—^Renoull v. Hai^s, 4 N.T, 
Stiper. 641, 2 Code Rep. 71. ‘ 

34. N.6.—^Morlsey v. Swlnson, io S. 
B. 764, 104 N.a 666. 

NlD.44Illstad V. Arson, '46 NiW. 659, 
2 N.D. 167. 

3B-r. Xdahoi—'Idaho Placerf Mln.'Co.«^T. 

Green, 94 P. 161, 14 Idaho 294. 
N.T.—Sullivan V. Sullivan, ^4Ji./N.T. 

I , Super, f 1,9, 6^ - a. 



§§ 77-78 


REFERENCES 


76 C.J.S. 


an auditor to find the facts and report his findings, 
and providing th-at such findings are to be final, the 
auditor becomes a fact finding tribunal with the 
duty to find all facts, ultimate and subsidiary, and 
to draw appropriate inferences.^s Where the order 
of reference is in form only to hear and determine 
certain disputed points therein specified, but is ir¬ 
regular because the court was without power to ap¬ 
point a referee to hear and determine under die cir¬ 
cumstances, and should have directed a reference 
to take proofs and report with his opinion, it is 
proper for the referee to proceed under the order of 
reference and to treat it as one to take proof and 
report with his opinion.^^ 

A general direction that a commissioner should 
report any other matter deemed pertinent by him¬ 
self or required by any party in interest does not 
authorize him to report on questions wholly different 
from that referred, but is merely intended to include 
matters whidh are germane and incidental to the 
questions specifically referred.^^ Thus, where the 
reference is intended to submit only matters con¬ 
nected with the particular action, no other issues 
may be determined,^ ^ but the parties may stipulate 
that other disputes, outside of the cause, be de¬ 
cided.^® Where the order of reference merely em¬ 
bodies the stipulations contained in the agreement 
between the parties consenting to the reference 
without specifying the powers of the referee, it is 
inferred that it was intended to invest the referee 
with the duties and powers prescribed by the stat- 
ute.^1 An order selecting persons **to see if” work 
being done complies with the contract for such work 


does not invest such persons with the power of ref- 

erees.42 

The terms of the order in the case of a consent 
reference depend on the agreement of the parties>3 

Taking and stating account. A referee appointed 
to take and state an account and report-has no power 
to pass on and determine the basic issues in the 
case^* or to go into any account other than the 
one specifically referred.^^ Qn the other hand, 
where a case is referred to an auditor to audit and 
state the dealings between the parties, he is au¬ 
thorized to ascertain whether an account stated 
existed between such parties, and if so, its scope, 
and to go into any incidental matter necessary for 
the determination of the account^^ Where the 
order of reference so directs, all the accounts be¬ 
tween tihe parties should be settled,^8 and, where it 
appears from the record that the court intended 
the referee to make decisions and to report to the 
court on the issues on which the report was made, 
defendant may not complain that the referee was 
appointed for the sole purpose of taking an -account 
and that he exceeded his authority in reporting on an 
issue.^® 

The propriety of the reference may not be re¬ 
viewed by the referee.^® 

§ 78. — Pleadings as Limiting Referee^s 
Authority 

Ordinarily a referee Is restricted to consideration of 
matters within the issues raised by the pleadings. 

Generally a referee has no authority to hear or 


36. Mass.—Sojka v. Dlugosz, 200 N. 
Bl 554, 298 Mass. 419. 

37. N.T.—^MacKenzie v. Maidne Mid¬ 
land Trust Co. of New York, 276 
N.T.S. 209, 243 App.Dlv. 663—BafE 

V. Bllas, 136 N.T.S. 563, 152 App. 
Div. 226. 

38. Va.—Atkinson v. Solenberger, 72 
SJB. 727, 112 Va. 667. 

39. nJc.—A lexander v. Burton, 21 N. 
C. 469. 

Pa.—^Backman y. Belgart, 3 Penr. & 

W. 270. 

4a Pa.—Henderson t. Walker, 2 
Grant 36. 

53 C.J. p 717 note 41. 

41. Ark.—McVeigh v. Chicago Mill, 
etc., Co., 132 S.W. 638, 96 Ark. 480, 
58 C.J. p 717 note 42. 

48. Me.—McKinney v. Page, 82 Me. 
513. 

48. N.O.—Barrett r. Henry, 86 N.C 
821. 

68 CJr. p 716 note 84. 

44 . N.T.—Hamm y. Christian Herald 


Corp., 24 N.T.S.2d 372, 261 App.Div. 
115, reargument denied 26 N.Y.S.2d 
496. 261 App,Dly. 943. 

53 iC.J. p 717 note *44. 

Theory of reooyery 
Where finding that emplosnoient 
and royalty contract had not been 
breached but had been kept aliye, 
and employer had not permitted em¬ 
ployee to perform, was incorporated 
in decree and cause was re-referred 
to master solely to state account, 
finding of such msuster that recoyery 
should be had on theory of breach 
of contract could not alter deter¬ 
mination of question in original de¬ 
cree, and did not justify reversal of 
supplemental decree stating account. 
—Wledoeft v. Frank Holton & Co., 
6 N.B.2d 601, 287 HLApp. 692. 

4 & TT.S.—^Dayton y. District of 
Columbia, 18 CtCl. 18. 

63 C.J. p 717 note 46. 

46. D.C.—^Lincoln v. Virginia Port¬ 
land Cement Co., 258 F. 605, 49 
APP.D.C. 83. 


47. Mass.—^Locke y. Bennett, 7 Cush. 
446. 

63 C.J. p 717 note 47. 

48. Vo.—^Harris v. Magee, 8 Gall. 
602, 7 Va. 602. 

49. Cal.—^Brwing v. Jones, 158 P.2d 
265, 69 Cal.App.2d 97. 

60. Ohio.—^Lake Front-Bast Fifty- 
Fifth Street Corp. v. City of Cleve¬ 
land, 7 Ohio Supp. 17, afllrmed 86 
N.B.2d 196, appeal dismissed 88 
N.E.2d 410, 89 Ohio ISt 138. 
Ap 3 ^al to oonrts 

iWhere one of the defendants ob¬ 
jected to any reference in the case, 
and the court of common pleas de¬ 
cided in favor of such reference after 
a hearing, referee would not review 
propriety of reference, but rather, 
if a review of the action of the com¬ 
mon pleas court in granting refer¬ 
ence was to be had, it sho^d be by 
a proceeding in the court of appeals 
having jurisdiction to review orders 
of the common pleas court—Lake 
Front-Bast Fifty-Fifth Street Corp. 
V. City of Cleveland* supra. 
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decide matters outside the issues raised by the 
pleadings,61 and the parties may not by agreement 
empower the referee to determine issues not covered 
by the pleadings.62 For example, la reference of a 
cause does not authorize the referee to hear and 
determine a cause of action other than the one re- 
ferred.6® In some jurisdictions, however, the suit 
is to be tried without strict regard to the pleaidings 
in the case or the issues joined on the record.®^ 
Where the referee allows the reference to go be¬ 
yond the objects of the suit, a party who suffers no 
injury therefrom will not be heard to complain 66 

§ 79. - Questions of Law and Fact 

Under a general or unrestricted reference the referee 
ordinarily is empowered to pass on all questions of law 
and fact. 

Ordinarily, where the reference is a general one66 
without limitation or restriction,67 lihe referee has 
power to pass on all questions of law as well as fact, 
unless exceptions are reserved in matters of law.68 
Particularly does the referee have power to rule 
on the law where the order of reference contains 


a stipulation that the judgment rendered on the 
report shall be final and conclusive ;69 and, no matter 
how limited his powers, he must sometimes neces¬ 
sarily decide questions of law which arise in the 
progress of the inquiry he is ordered to make.®® 
Where, however, the terms of the reference direct 
the referee to take testimony and report it, he must 
confine himself to the direction, and he has no au¬ 
thority to determine issues of law and fact®i 
Similarly a referee to compute the amount due has 
no authority to determine any questions of law.®^ 
Beyond this, whether or not the referee may deter¬ 
mine questions of law depends on the order of ref- 
ference, and any question of law the determination 
of which is beyond the scope of the reference must 
be determined by the court itself.®® Hence, where a 
case has been referred to a committee with au¬ 
thority to find the facts and recommend the con¬ 
clusion or judgment, the committee has no power to 
adopt or reject a rule of law except by way of 
recommendation to the court.®^ The referee may 
properly decline to give rulings requested where 
such requests are based on a misinterpretation of a 
contract before him.®6 


61- K.T.—Newhall v. Wyatt, 22 N. 

Y.S. 828,'68 Hun 1, 

53 C.J. p 717 note 50. 

Accounting’ 

Where plaintiff sued on an open 
account, thereby abandoning any 
right to sue for an accounting, the 
referee had no authority to order an 
accounting.—^Dahlberg v. Fisse, 40 
S.W.2d 606, 328 Mo. 213. 

52. Me.—Ford v. Inhabitants of 
Town of Whitefleld, 15 A.2d 857, 
137 Me. 125. 

53. Pa.—Campbell v. Rockey, 40 Pa. 
Co. 177. 

53 C.J. p 717 note 51. 

84. Vt.—^Laport v. Bacon, 48 Vt 
176. 

63 C.J. p 718 note 62. 

55. H-T.—Kennett v. Hopkins, 69 N. 
Y.S. 18, 68 App.Div. 407, affirmed 
67 N.B. 108'4, 174 N.Y. 645. 

56- Me.—Whitmore v. Le Ballistier, 
35 Me. 488. 

53 C.J. p 718 note 64. 

**The general rule is that where a 
referee is appointed to pass upon all 
the issues in the action, he Is a ref¬ 
eree to hear and determine, regard¬ 
less of tl:^e language used in the 
order appointing him.”—^Prank v. 
Wolfe, 2 N.Y.S.2d 648, 550, 166 Misc. 
415. 

Acting as court and Jury 
Where referees were authorized to 
act as court and Jury, they had the 
right and duty to determine both law 
and foot.—^McMullen v. Coiktim, 63 
A.2d 699. 

76 C.J.S.—16 


Construction as to nature of refer¬ 
ence 

A reference Is general where the 
order of reference recites that the 
referee was appointed to find on both 
questions of law and fact, especially 
in view of the fact that the court had 
no evidence before It, and no trial 
was had before the court.—Lewis v. 
Grunberg, 270 P. 181, 206 Cal. 158. 

Following precedent 
Referee's duty Is to follow prece¬ 
dents established by higher courts.— 
Dougherty v. Equitable Life Assur. 
Soc. of U. S„ 269 N.Y.S. 146, 144 Misc. 
363, affirmed in part and reversed In 
part on other grounds 266 N.Y.S. 714, 
238 App.Div. 696, reversed on other 
grounds 193 N.E. 897, 266 N.Y. 71, 
reargument denied 195 N.E. 226, 266 
N.Y. 616, and followed In Goldberg- 
Rudkowsky v. Equitable Life Assur. 
Soc. of U, S., 195 N.E. 149, 266 N.Y. 
461, reargument denied Goldberg- 
Rudkowsky v. Equitable Life Assur. 
Soc, of U, S., 195 N.E 226, 266 N.Y. 
615, certiorari denied 66 S.Ct. 94, 296 
U.S. 683, 80 L.Ed. 412, and followed 
in Klochkov v. Petrogi^ski Mejdun- 
arodni Commercheski Bank, 195 N.E. 
216, 266 N.Y. 696, reargument denied 
196 N.E. 374, 266 N.Y. 667, certiorari 
denied 66 S.Ct 101, 296 U.S. 583, 80 
L.Ed. 412. 

57. Me,—^Frison v. De Pelffer, 21 A. 
746, 83 Me. 71. 

53 C.J. p 718 note 55. 

58. Me.—^Bradford v. Davls^ 56 A.2d 
68, *143 Me. 124. 
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59. Me.—Hovey v. Bell, 91 A. 844, 
112 Me. 192. 

60. Tex.—^Moore v. Waco Bldg. As¬ 
soc., 46 S.W. 974, 19 Tex.Civ.App. 
68 . 

63 C.J. p 718 note 67. 

61. S.C.— J ones v. Massey, 9 B.C. 
376. 

53 C.J. P 718 note 58. 

In ceraoraari proceeding'to review 
assessment of relator's realty, the 
function of the official referee was to 
hear and report, not to hear and de¬ 
termine.—^People ex rel. Ryder v. 
Woodworth, 36 N.Y.S.2d 786, 178 

Misc. 921. 

62. N.Y,—^Mackay v. Dennington, 81 
N.Y.S. 716, 82 Hun 509, affirmed 40 
N.E. 164, 145 N.Y. 606. 

63. N.H.—^Boston, etc., R. Co. v. 
State, 77 A 996, 76 N.H. 613, 81 L. 
R.A,N.S., 539, Ann.Cas.l912A 882. 

63 C.J. p 718 note 61. 

64. Conn.—Stehlin-Miller-Henes Co. 
V. Bridgeport, 117 A 811, 97 Conn. 
667, 

65. N.H.—N. E Redlon Co. v. 
Franklin Square Corp., 11 A2d 821, 
90 N.H 619. 

Building contract 

In builder's action on building con¬ 
tract where, on original hearing, 
owner at three different times elicit¬ 
ed testimony on cross-examination 
of architect and six years later, atter 
case had been reconomitted to referee, 
owner for the first time objected to 
the testimony and moved t^t It be * 
stricken from the record on groud 
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§ 80. -Delegation of Authority 

Ordinarily a referee may not delegate his authority to 
others. 

Except where the power is conferred on the 
referee by stipulation of the parties,®® the referee 
cannot delegate his authority to others®^ or provide 
for the settlement of a future dispute by another 
tribunal.®® Accordingly, the authority of a referee 
to administer oaths, being given to him by the 
court, cannot be delegated by him to another 
officer,®® and he should be present at all times dur¬ 
ing the conduct of the hearing, as discussed infra 
§ 86. On the other hand, a referee may employ a 
competent person to write down the testimony for 
him;*^® and, where the reference is for an account¬ 
ing, may employ other persons to examine books, 
although the actual taking and stating of the ac¬ 
count cannot be delegated.^® 

§ 81, -Termination of Authority and 

Proceedings 

The authority of a referee ordinarily ceases on the 
termination of the reference, such as on the making and 
filing or delivery of his report. 

When the decision of the referee has been made,^® 
the parties notified thereof,and his report filed 
or delivered,his authority ceases, although, as 
discussed infra § 216, he may be reinvested with 
general or limited power where the report is 
recommitted to him for correction or further con¬ 
sideration; and where a referee has performed his 
appointed duties, his subsequent acts are those of 
an individual and without authority.^® The au¬ 
thority of the referee is not revoked by the death 
of one of the parties in an action which survives, 
or by the retirement from office of the judge appoint¬ 
ing him.*^® 


Failure io file report in time. Where, on the 
failure of the referee to file his report within the 
required time, a right is given to the parties to 
elect to terminate the reference, such election has 
the effect of putting the cause before the court for 
disposition as though no reference had been had, as 
discussed infra § 116, and all subsequent proceed¬ 
ings by or before the referee are a nullity and 
void.79 On the other hand, where the failure of the 
referee to make his report in time is a ground for 
his removal, as considered supra '§ 72, his authority 
to proceed in the case does not end until his re¬ 
moval.®® 

In a consent reference the action is again in court 
for trial, as prescribed by law, as if no reference had 
been consented to, where one appointed referee re¬ 
fuses to act,®i or is removed,®® or dies.®® The 
referee selected by the parties or by their consent 
must continue as such until the order of reference 
has been fully executed unless by like consent an¬ 
other referee is substituted.®^ 

Entry of judgtncnt. The control of a case by a 
referee appointed under a statute authorizing him to 
enter judgment on his report continues until the 
reference is closed and a valid judgment entered 
thereon.®® 

Where a referee becomes disqualified by reason of 
his election to a judgeship, as discussed supra § 70, 
all proceedings on the trial before him necessarily 
end,®® as does his authority.®*^ 

§ 82. Supervision and Control by Court 

The acts and proceedings of a referee ordinarily re¬ 
main subject to the supervision and control of the court. 

Generally the court does not, by directing a ref¬ 
erence, lose its control of the case,®® and where 


that statements were not of archi¬ 
tect's own knowledge, refusal to 
strike the testimony was proper since 
such objection should have been made 
when testimony was given.—N. B. 
Redlon Co. v. Franklin iSquare Gorp** 
supra. 

66. Pa.—^Levezey ▼. Gorgas, 4 Dali. 
71, 1 L.Bd. 746. 

67. N.T.—Security F. Ins. Co. v. 
Martin, 15 Abb.Pr. 479. 

Pa—^Levezey v. Gorgas, 4 Dali. 71, 1 
L.Bd. 746. 

68. Pa—^Levezey v. Gorgas, supra 

69. N.T.—Security F. Ins. Co. v. 
Martin, 15 Ahb.Pr. 479. 

70. Wls.—Fairbanks v. Holliday, 17 
N.W. 676, 59 Wls. 77. 

7V —'ifijoof y. Barnett, 17 Ind. 

849. 


72. K.O.—Larkins v. Murphy, 68 N*. 
C. 381. 

53 C.J. P 718 note 69. 

73. Nev.—Cline v, tiangan, 101 P. 
653, 31 Nev. 239. 

63 C.J. p 718 note 70. 

74. Ky.—^Lansdale v. Hendall, 4 
Dana 613. 

75. N.T.—^Unlon Bag, etc., Co. v. Al¬ 
len Co., 88 NT.S. 368, 94 App.Div. 
595. 

68 C.J. p 718 note 72. 

76. NM.—^Baca v. Unknown Heirs, 
146 P. 945, 20 NM. 1, Ann.Cas. 
1918C 612. 

77. NJ.—^Freeborn v. Denman, 8 N 
J.Law 116. 

63 CJ. p 719 note 76. 

78. Oal.—Cocke v. MacLeod, 258 P. 
980, 85 CS1.APP. 63. 
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79. S.D.—^Bingham v. Clark, 209 N 
W. 540, 60 S,D. 266. 

53 C.J. p 719 note 80. 

80. Nev.—^Rhodes v. Williams, 12 
Nev. 20. 

81. N.T.—^Preston v. Morrow, 66 N 
T. 462. 

82. N.T.—^Preston v. Morrow, supra 

83. N.T.—Preston v. Morrow, supra 

84. N.C.—Keith v. Silvia, 64 S.E.2d 
178, 233 N.C. 828. 

85. Fla.—ToUng v. Worrell, 108 So. 
887. 91 Fla 866. 

86. N.T.—Countryman v. Norton, 21 
Hun 17. 

87. N.T,—Countryman v. Norton, su¬ 
pra 

88. Iowa—Corpus Juris dtsd in 

Spooner v. Spooner, 11 N.W.2d 600, 
602, 234 Iowa 88. ^ 

58 CJr. p 740 note 17, 
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tmder the statute the referee becomes merely an 
officer of the court, the language of his appointment 
may not delega.te to him any absolute judicial power 
beyond the control of the court.^^ The court may, 
in certain cases and for sufficient cause, pass on and 
control the acts and proceedings of a referee while 
the reference is pending and it is proper prac¬ 
tice for the referee to apply to the court for direc¬ 
tions if he deems such course advisable,^^ although 
his discretion to do so should be sparingly ex¬ 
ercised, ^2 land the court as a matter of policy ordi¬ 
narily declines to make an intermediate review of 
incidental rulings of a referee.®^ 

The court may make any necessary and proper 
order where the referee does not proceed in ac¬ 
cordance with the order of reference,24 and may 
entertain motions of the parties affecting the pro- 
ceedings.25 It has the power to review the proceed¬ 
ing as it progresses,^® particularly where the deci¬ 
sion of some question of fact or law may be of 
practical assistance in limiting the scope of further 
proceedings before the referee,2^ but ordinarily such 
practice is not to be commeaided.28 

In some jurisdictions it is held that in a reference 
to hear and determine the issues, errors by the 
referee in the course of the proceedings are review- 
able only on appeal from the judgment entered on 
the referee’s report ;22 hence, the decision of the 
referee on an application to amend^ or on a motion 
to dismiss a counterclaim^ is not reviewable on a 
motion to the trial court, but only on appeal from 
the judgment, and a motion before the court for 


leave to amend where the referee has refused the 
application has been held to be improper.® 

In a reference of a question of fact arising on 
motion, the court can compel a party to produce 
before the referee the individuals whose affidavits 
have been read on the motion for the purpose of 
revealing their identity and existence.^ On the 
other hand the court, on motion, will not compel a 
referee to reopen a case after plaintiff and defend¬ 
ant have both rested,® or make an order directing 
the production of books and papers before the ref¬ 
eree, after the referee has filed his report,® especial¬ 
ly where the referee had the power to compel such 
production on the trial before him, but failed to 
exercise it;7 nor has the court power to direct a 
referee to decide one way or the other.® 

Where the statutes regulating the proceedings 
contain no provision requiring a witness to sign 
the testimony taken before the referee the court 
may make no order to such effect.® Where referees 
fail to file all the papers of a case, as required by 
statute, the proper remedy is to apply to the court 
to have such defects supplied,^® and, if necessary, 
for an extension of the time for filing proper ex- 
ceptions.li Where a referee settles a case as pre¬ 
scribed by statute, it is conclusive on the court and 
it cannot change it,!® if mistake in engrossment 
is shown, it should be sent back to the referee for 
correction.!® An injunction restraining plaintiff 
from proceeding with the reference does not pre¬ 
vent proceedings by the referee where an appeal 
has been taken from the order and a stay bond filed 


89. Iowa.—Spooner v. Spooner, 11 N. 
W,2d 600, 234 Iowa 33. 

90. N.T.—^Barton v, Herman, 3 Daly 
320, 8 Abb.Pr.,N.S., 399. 

91. U.S.—The Ship B). C. Scranton, 
D.C.N'.Y., 8 F.Cas.No.4,271, 2 Ben, 
81. 

II.T.—-Bridge v. Niagara Ins. Co., 1 
N.Y.euper. 467. 

98. TJ.S.—^The Ship B. C. Scranton, 
D.C.N.Y., 8 F.Cas.No.4,271, 2 Ben. 
81. 

93. N.Y.—In re Bbbets' Will, 280 N". 
Y.S. 710, 166 Misc. 870. 

63 C.J. p 741 note 43. 

94. N.Y.—^Pord v. Ford, 63 Barb. 626, 
36 How.Pr. 321. 

53 ax p 741 note 20. 

Bispoflltion of funds 
Where a referee or other officer of 
the court has money or property In 
his hands received in course of legal 
proceeding which he has no equitable 
right to retain, court in which such 
proceeding is pending has Jurisdic¬ 
tion to order such money or property 
returned to such parties as may be 
entitled thereto, even though officer's 


term has already expired.—Citizens 
State Bank v. Goebel, 10 N.B.2d 828, 
292 I11.APP. 96—Finn v. Wetmore, 212 
I11.APP. 550. 

95. HI.—Ritholz V. Andert, 24 N.B. 
2d 678, 303 Ill.App. 61. 

63 C.X p 741 note 21. 

96. H.S.—Mathieson Alkali Works v. 

Arnold, D.C,R.I., 280 F. 132—Un¬ 
ion Sugar Refinery v. Mathiesson, 
C.C.Mass., 24 F.Cas.No.14,398, 3 

Cllfl:. 146. 

97. U.S.—Mathleson Alkali Works v. 
Arnold, D.C.R.I., 280 F. 132. 

98. U.S.—^Union Sugar Refinery v. 
Mathiesson, CC.Mass., 24 F.Cas. 
No.14,398, 3 Cliff. 146. 

63 C.X P 741 note 25. 

99. N.Y.—^Albany Brass, etc., Co. v. 
Hoffman, 61 N.Y.S. 779, 30 App.Div. 
76. 

1. N.Y.—^Bamum v. Williams, 86 N. 
Y.S. 821, 91 App.Div. 464. 

63 C.X P 741 note 27. 

2. N.Y.—Albany Brass, etc., Co. v. 
Hoffman, 51 N.Y.S. 779, 30 App.Div. 

76. 


3. N.Y.—Oregon SS. Co. v. Otis, 69 
How.Pr. 264. 

63 C.J. p 741 note 29. 

4. N.Y.-^tubbs V. Ripley, 89 BCun 
620. 

5. N.Y.—Schermerhorn v. Develin, 1 
Code Rep. 28. 

53 C.X P 741 note 82. 

6. N.Y.—Gulnan v. Allan, 67 N.Y.S. 
614, 40 App.Div. 137. 

7. N.Y.—Guinan v. Allan, supra. 

a N.Y.—^Deagan v. King, 82 N.Y.a 
422, 83 App.Div. 428. 

9. Ohio.—Sunshine v. Buclid-106th 
Pixiperties Co., 164 N.B. 639, 80 
Ohio App. 161. 

53 C.X p 741 note 36. 

10, Pa.—Van Syckel v, Stewart, 10 
Phila. 647. 

11, Pa.—Van Syckel v. Stewart, su¬ 
pra. 

12. —^Taylor Parker, 18 

Minn. 79. 

la —^Taylor v. Parker, sup^ 

^1 7 ' » 
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§§ 82-84 

pending appeal 

Retraxit During the pendency of the proceed¬ 
ings before a referee to determine all the issues in 
a cause, the cx)urt may permit plaintiff to abandon 
any part of the cause stated in the complaint by the 
filing of a retraxit A® 

Jurisdiction of court over conduct of referee is 
largely a matter of discretion,and 'should be ex¬ 
ercised with a view to .procure absolutely just 
results,^'^ and to establish in the minds of the 
litigants a belief that such results are being pro- 

cured.i8 

§ 83. Conduct of Trial or Hearing in General 

Ordinarily the trial or hearing before a referee should 
be conducted in the same manner as one before a court 
sitting without a Jury. 

The practice on a trial before a referee, where the 
reference is a general one to hear and determine 
the issues, is largely the same as on a trial by the 
court without a jury,i® and one accepting a refer¬ 
ence should so conduct himself as not to cast any 
reflection on the administration of justice.^O The 
mode of conducting a trial before a referee is largely 
in his discretion as far as it relates to all questions 
which are within the ordinary discretion of a judge 
on the trial of a cause.^^ 

Taking and stating account Except where the 


court decides the principles on which the account 
shall be taken,22 the method of determining the cor¬ 
rectness of an account rests within the referee’s 
discretion;23 but it should be taken with all con¬ 
venient speed.24 Under the codes in some jurisdic¬ 
tions the old chancery rules have been held to 
govern the practice before referees to take and state 
accounts in equity.25 The referee in such case is 
said to be a substitute for the old master in chancery 
with the same powers and duties,2 3 unless they are 
otherwise specially prescribed.27 

Duty to inform public authorities of dishonesty. 
Where, in the course of a reference to hear and 
determine, a referee discovers that a plan has been 
practised by a party which was apparently dishonest 
with respect to the federal and state governments, 
it is his duty to inform the public authorities,28 
rather than merely to refer to the dishonesty in his 
report, which would be the extent of his duty under 
a reference to hear and report.23 

§ 84. Time and Place of Trial or Hearing 

The time and place of hearing before a referee should 
be such as may be designated by order or statute, or, 
In the absence of either, such as may be selected by the 
referee in the exercise of a sound discretion. 

The order of reference may itself fix the time and 
place for hearing.^® In the absence of any provision 


14. Md.—Northern Cent. R. Co. v. 
Canton Co., 24 Md. 492. 

15. Ind.—^Barnard v. Da^rsrett, €8 
Ind. 306, 

Retraxit defined and discussed gener¬ 
ally see Dismissal and Nonsuit § 5. 

16. N.Y.*—Lecky v. Winston, 174 N. 
T.S. 646, 186 App.Div, 642. 

17. N.T.—liocky v. Winston, supra. 

18. N.T.—^Lecky v, Winston, supra, 

19. Cal.—^In re McNamee, 20 P.2d 
722, 131 Cal.App. 80. 

N.T.—Segal v. Jackson, 48 N.T.S.2d 
877, 183 Misc. 460. 

63 C.J. p 719 notes 92, 93. 

20. N.T.—Shorr v. Marwill Realty 
Corporation, 15 N.T.S.2d 628, 258 
App.Div. 33, reargument denied 16 
N.T.S.2d 1016, 258 App.Div. 877, ap¬ 
peal denied 25 N.D.2d 392, 282 N. 
T. 612. 

Xmdtie oonoexBL with respect to fee 
<1) Since a referee occupies a po¬ 
sition similar to that of a judge, 
where a member of the bar has 
agrreed to act as a referee, undue 
concern regarding the amount of his 
fee or security for the payment 
thereof is injudicious and unlikely 
to inspire a feeling of confidence in 
the referee.—Shorr v. Marwill Real¬ 
ty Corporation, supra. 

(2> Where defendants' attorney, in 


referee's presence, stated desire to 
pay latter more than his legal per 
diem and requested plaintiff to agree, 
which he declined to do, and referee's 
remarks Indicated consenting con¬ 
sciousness of defendants' efforts in 
his behalf and disappointment by 
plaintiff's failure to agree, judgment 
for defendants should have been set 
aside for prejudicial conduct of their 
attorney and referee's unjudicial con¬ 
duct—Roberts v. Evans, 287 N.T.S. 
828, 247 App.Div. 409. 

21. N.T.—^In re Amarante's Estate, 
266 N.T.S. 559, 148 Misc. 825. 

63 aJ. p 719 note 95. 

22. Md.—^Wilmer v. Placide, 86 A. 
43, 119 Md. 49. 

53 C.J. p 719 note 97. 

237* Ga.—Price v. Comer, 14 S.E. 122, 
87 Ga. 468. 

53 C.J. p 719 note 98. 

24. Va—Anonymous, 4 Hen. & M. 
410, 14 Va 410. 

26. N.T.—^Milton v. Richardson, 47 
N.T.S. 736, 21 Misc. 380. 

53 C.J. P 720 note 2. 

Fre8ervatio& of evidence 

(1) Under statute providing that if 
matters in issue on pleadings are of 
complicated account, court of law 
may direct a reference, proper proce¬ 
dure for the clerk or special commis¬ 
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sioner is to follow procedure used by 
a clerk and master in a suit tried ac¬ 
cording to the forms of chancery, ex¬ 
cept that evidence need not be pre¬ 
served.—^Leath v. Carr, 122 S.W.2d 
819, 22 Tenn.App. 305. 

(2) Where an action is referred to 
a master commissioner, he must re¬ 
duce testimony to writing and report 
it to court with his conclusions of 
law and facts, whereas when, under 
statute, a case is referred to a ref¬ 
eree for trial and to a master com¬ 
missioner to take testimony, the ref¬ 
erence to the master commissioner 
ancillary and his report is in aid of 
the court.—De Vllle v. De Ville, 94 N. 
E.2d 474, 87 Ohio App. 220. 

26. N.T.—^Milton v. Richardson, 47 
N.T.S. 736, 21 Misc. 380—Palmer v. 
Palmer, 13 How.Pr. 363. 

27. N.T.—Milton v. Richardson, 47 
N.T.S 735, 21 Misc. 380. 

28. N.T.—Shine v. Fitzgerald, 14 N. 
T.S.2d 169. 

29. N.T.—Shine v. Fitzgerald, supra. 

3a Iowa.—Corbitt v. Nealy, 29 Iowa 
445. 

Computation of time' 

Fifteen-day period allowed by 
court order for taking ^idence be¬ 
fore special master was held to run 
not from date appearing on order, but 
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to the contrary, however, the referee has power to 
fix the time and place,3i and it is his duty so to do,^^ 
particularly where the parties cannot agree there- 
on,33 and his decision as to such matter is final.^^ 
Statutory provisions with respect to the time with¬ 
in which the hearings must be had are generally 
regarded as mandatory within the limitations and 
conditions fixed by the statute,^^ and no hearings 
can be held beyond such limits without the consent 
of all the parties,^® or by order of the court 
where no restrictions exist either in the statutes 
or orders of the court, the hearings may be held at 
any time.^^ Statutes providing that commissioners 
to whom causes are referred shall, immediately on 
adjournment of each term of court, proceed to take 
all accounts referred during the term, contemplate 
that no reference shall be begun before adjournment 
of the term,but such statutory purpose is not a 
mandatory requirement, and, in the absence of pre¬ 
judice, a reference may be upheld although it was 
partially executed before the expiration of the 
term.^® 

The referees should meet on the day appointed 
but the common-law rule that the referees should be 
together and commence the hearing within an hour 
of the time noticed does not prevail in this country.^^ 
If notice to terminate the reference has been given, 
no hearing can be had after the lapse of the time 
within which the report was required to be filed or 
delivered.^2 

Place of hearing. It has been held that a referee 
should not sit outside of the county in which the 


venue of the action is laid,^^ except where permitted 
to do so by order of court^® or consent of the 
parties,^® and may not be permitted to sit outside the 
county even under an order purporting to grant 
such privilege where the order was granted by a 
court of special and limited jurisdiction.^^ On the 
other hand, aside from such statutory restrictions, 
the referee has been held to have the power to hold 
his hearings at such places as his discretion may 
determine.^® 

Holding meetings at different places- In cross 
actions and cross applications for a reference a joint 
reference will be made, and the referees authorized 
to hold their meetings at different places to accom¬ 
modate both parties.'*^ 

Waiver, Consent to an order appointing a ref¬ 
eree and specifying a place outside the territorial 
jurisdiction of the court at which he was to sit 
waives the objection.Where the parties consent 
that a referee shall hold his hearings beyond the 
jurisdiction of the court, the proceedings so held 
are legal and this is true where the parties ap¬ 
pear and do not make timely objection to the place 
of hearing, as discussed infra § 87. 

§ 85. Notice of Trial or Hearing 

In the absence of waiver, due notice of the time and 
place of a hearing before a referee should be given to 
the parties. 

Except where waived,®^ due notice of the time and 
place of hearing should be given to the parties to 
a reference and such notice must generally be 


from time order W6 ls filed and re¬ 
corded.—Collins Avenue & Ocean Inv. 
Co. v. Crawford, 154 So. 211, 114 
Fla. 469. 

31. Conn.— Br&y v. Engrlish, 1 Conn. 
498. 

32. Md.—^Toungr v. Reynolds, 4 Md. 
875. 

68 C.J. p 720 note 8. 

33. Me.—'Nutter v. Taylor, 6 A. 835, 
78 Me. 424. 

63 aj. p 720 note 9. 

34. Me.—Nutter v. Taylor, supra. 

35. N.M.—n. M. Bigr^s Tie, etc., Co. 
V. Arllngrton Land Co., 186 P. 449, 
26 N.M. 618, 

63 C.J. p 720 note 11. 

36. Pa—Bark v. Eaton, 10 Serg. & R. 
108. 

63 C.J. P 720 note 12. 

37. Iowa—Corbitt v. Nealy, 29 Iowa 
445. 

38. IT.S.—Coosaw Min. Co. v. Farm¬ 
ers' Min. Co., C.C.S.G., 67 F. 81. 

68 CJ. P 720 note 14. 


Prichard, 167 S.B. 746, 113 W.Va 
296. 

40. W.Va—First Nat Bank v. 
Prichard, supra 

41. ]Pa—Weir v. Johnston, 2 Serg. & 
R 459. 

53 C.J. p 720 note 16. 

42. NT.—Small v. Deforest, 2 How. 
Pr. 176. 

43. Iowa—^Davis v, Caldwell, 69 N. 
W. 1037, 100 Iowa 658. 

53 C.J. p 720 note 17. 

44. NT.—Brush v. Mullany, 12 Ahb. 
Pr. 344, 

63 C.J. p 720 note 19. 

45. NT.—O'Brien v. Catskill Moun¬ 
tain R. Co., 32 Hun 686. 

53 C.J. p 720 note 20. 

46. NT.—Wheeler v. Maitland, 12 
How.Pr. 86. 

47. NT.—^Bonner ▼. McPhail, 81 
Baxb. 106. 

48. U.e.—Consolidated Fastener Co. 
V. Columbian Buttoh, etc., Co., C. 
CNT., 86 F. 64’ 

68 C.J. p 721 note 24. 


49. NT.—Hart v. Trotter, 4 Wend. 
198. 

50. Tex,— Grulf, etc., R. Oo. v. Wind¬ 
er, 68 S.W. 1043, 26 Tez.CivJ^p. 
263. 

61. NT.—Blake v. Lyon, etc., Mfg. 
Co., 77 NT. 626—^In re Davenport, 
74 NTS. 940, 37 Misc. 179, af¬ 
firmed 77 NT.a 1124, 74 App.Div. 
624, appeal dismissed 66 NE. 1106, 
173 NT. 600. 

52. CaL—Spadoni v. Maggenti, 8 P. 
2d 874, 121 CalAjpp. 147. 

Lack of dUigexLoe 

B^lure of defendants, timely noti¬ 
fied of reference of cause, to exer- 
j else reasonable diligence to ascertain 
time and place of bearing and pro¬ 
cure witnesses, waived right to com¬ 
plain of lack of notice or opportunity 
to present desired evidence.—Sjpadoni 
V. Maggenti, supra. 

53. ND.—Corpus Juris died ^ 

Colter V. Lowe, 239 NW. 619, ofo, 
61 NJ). 621s - ‘ 

63 C.J. p m note 8L 


39. W.Va—First Nat Bank v. 
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given by the referee,^^ even, it has been held, as to 
a party who attended a hearing at which the time 
and place of the trial before the referee was agreed 
on.®'5 No notice, however, is necessary where m 
account is to be stated from proofs already in the 
cause nor need notice be given with respect to 
one as to whom the complaint was dismissed®*^ or to 
a defendant who has not appeareicL58 Where the 
time and place of hearing are fixed by the parties, 
the duty of giving notice is on the party taking the 
rule of reference and he cannot allege want of 
notice to himself.^® 

In some jurisdictions, where a statute expressly 
provides that the trial by a referee of an issue of 
fact or of an issue of law must be brought on upon 
like notice as where the trial is by a court without 
a jury, either party may notice the cause for hear- 
ing,6® and in such case the party who has served 
the notice of trial, since he may bring the case to 
trial, cannot charge delay or default on the other 
for not bringing on the hearing.®^ If the attorney 
receives notice of trial, he is bound to attend at the 
time and place of the hearing notwithstanding the 
referee has told him he had no appointment for such 
day.®2 The mode of service of the notice on a party 
is ordinarily governed by the rules relating to the 
service of process and papers in general.®® Where 
the number of days’ notice to be given is fixed by 
statute, a notice failing to comply with such statutory 
requirement is insufficient;®^ where there is no 
statute applicable, a reasonable notice is neces¬ 
sary®® and sufficient.®® 

Formal notice of the time and place of hearing is 
not jurisdictional where the statute fails to provide 


for formal notice.®^ 

§ 86. Presence of Referee 

The referee should be present at all times during 
the progress of the hearing, and where there Is more 
than one referee, as a rule all should be present at the 
hearings. 

A referee should be present at all times during the 
progress of the hearing,®® and he cannot act by 
proxy.®® 

Several referees. Except where otherwise pro¬ 
vided by statute,^® by the terms of the order, 
or by agreement of the parties,*^® where several ref¬ 
erees have been appointed to act, it is ordinarily 
necessary that all be present at the hearings,^3 and 
this may be true under statutes so providing.74 

§ 87. Appearance and Participation of Par¬ 
ties 

a. In general 

b. As waiver of objections 

c. Failure to appear or attend 

a. In General 

All the parties are entitled to appear and participate 
in the proceedings before a referee. 

Generally all the parties are entitled to appear 
and have an opportunity to be heard,'^® and the 
referee may not hear the evidence in the absence of 
one of the parties'^® or exclude a party from attend¬ 
ance at a hearing.^*^ 

b. As Waiver of Objections 

Appearance and participation In the proceedings 
without objection ordinarily amount to a waiver of ir- 


54. Pla.—^Le Baron v. Overstreet, 23 
So. 22, 89 Fla. 628. 

68 C.Jr. p 721 note 32. 

55. Pa.—Carter v. Slocum, 2 Phila, 
401. 

63 CJ. P 721 note 33. 

55. Md.—Calvert v. Carter, 18 Md, 

73. 

68 aj. p 721 note 34. 

67. N.T.—Jewett v. Schmidt, 96 N. 
T.S. 631, 108 App.Dlv. 322. 

58. N.T.—Jacobs v. Fountain, 19 
Wend. 121. 

68. Pa.—»Keesman v. SlittanninF Ins. 
Co., 3 Pa.Co. 1. 

60. N.T.—^Thompson v. Krider, 8 
How.Pr. 248. 

63 C.J. P 721 note 39. 

61. N.T.—^Thompson v. Krlder, 8 
HQW,Pr. 248. 

63 O.J. u 721 note 40. 

J ^ 

68. N.T.—Sase V. Mosher, 17 How. 
Pr. 367. 


63. W.Va.—Marling: v. Bobrecht, 13 
W.Va. 440. 

63 C.J. p 722 note 42. 

64. N.T.—Dickinson v. Earle, 62 N. 
T.S. 615, 31 App.DiV. 236. 

65. Tex.—^Parsons v. Able, 19 Tex. 
447. 

53 C.J. p 722 note 44. 

66. N.T.—^Matter of Ferrlgran, 58 N. 
T.S. 920, 42 App.DiV. 1, affirmed 56 
N.E. 1095, 160 N.T. 689, 

67- Cal,—Baumann v. Harrison, 116 
P.2d 530, 46 Cal.App.2d 84—Spadoni 
V. Magrgenti, 8 P.2d 874, 121 Cal. 
App. 147. 

68. N.T.—Metcalf v. Baker, 34 N.T. 
Super. 10, 11 Abb.Pr.,N.S„ 431, af¬ 
firmed 62 N.T. 649. 

53 C.J. p 722 note 46. 

69. N.T,—Shultz V. Whitney, 9 Abb. 
Pr. 71, 17 How.Pr. 471. 

Dele^tion of authority of referee 
see supra $ 80. 
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70. Okl.—Blevins v. Morledfire, 47 P. 
10G8, 6 Okl. 141. 

53 C.J. p 722 note 49. 

71. N.C.—^Wayne County l>rain. 

Dist. No. 1 v. Parks, 87 S.E. 229, 
170 N.C. 436. 

53 C.J. p 722 note 60. 

72. Pa.—^Lattlmore v, Martin. Add. 

11 , 

Vt.—^Howard v. Conro, 2 Vt 492. 

73. N.C.—Wayne County Drain. 

Dist. No. 1 v. Parks, 87 S.E. 229, 
170 N.C. 436. 

53 C.J. p 722 note 63. 

74. Mass.—Short v. Pratt, 6 Mass. 
496. 

53 C.J. p 722 note 62. 

75. Mass.—Billingrs v. Billings, 110 
Mass. 225. 

63 C.J. p 722 note 64. 

76. N.T.—Wood V. Swift, 81 N.T. 
81. 

53 CJ. p 722 note 65. 

77. N.T.—Chandler v. Avery, 47 Hun 

8 . 
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regularities In respect of the eligibility, appointment, 
and qualification of the referee, and the conduct of the 
reference. 

By appearing and participating in the proceedings 
before the referee^S without objection^® a party 
waives mere irregularities connected with the ref¬ 
erence. Accordingly, a party thereby waives such 
objections as irregularities in the appointment of the 
referee,80 the failure of the referee to be sworn,81 
irregularities in taking the oath,82 the fact that the 
place of hearing was outside the county where the 
suit was pending88 or at a place different from that 
at which notice was given that evidence would be 
taken,84 that the referee resided outside the jurisdic¬ 
tion of the court,85 or want of notice of the time 
and place of the hearing,80 the insufficiency of the 
notice of hearing,87 that the number of referees 
was more or less thian required by the statute,88 
the referee’s allowance of amendments to plead- 
ings,88 or the absence of the referee during the 
examination of witnesses.^® 

Partiality,8i misconduct,82 or other disqualifica¬ 
tion of the referee not amounting to corruption,®^ 
where known to a party before the hearing, is 
waived by permitting the hearing to proceed with¬ 
out objection. In those jurisdictions where the 
failure of the referee to report within the required 
time does not necessarily invalidate the report, as 
discussed infra § 116, a party consenting to a con¬ 
tinuance and participating in hearings after such 
time, waives the right to question the authority of 
the referee to conduct the hearings thereafter.84 
On the other hand, where the failure of the referee 
to report within the allotted time makes a subsequent 

1 

?8, K.Y.*—In re Soules Hospital, etc., 

137 N.Y.S. 604. 

53 O.J. p 723 note 69. 

79. Pa.—Corpus Juris dted in In re 
Martin's Hstate, 20 Pa.Dist & Co. 

470, 472. 

53 C.jr. p 723 note 60. 

Failure to interpose due and timely 
objection as waiver generally of 
Irregularities in proceedings before 
referee see infra § 107. 

80. NT.Y.—Amberg v. Kramer, 10 H. 

Y.S. 302, 66 Hun 660. 

68 C.J. P 723 notes 61, 71. 

Waiver of objections to appointment, 
authority, or jurisdiction of ref¬ 
eree based on claim that matter 
was not referable see supra S 68. 

81. Ill.— See Bleman v. Pieman, 68 
H.K.2d 824, 324 Ill.App. 516. 

53 C.J. P 723 note 62. 

88. Colo.—Atkinson v. Tabor, 17 P. 

905. 11 Colo. 277. 

83. Fla.—Gulf I/umber Co. v. Walsh, 

88 So. 881, 49 ]^a..l75. 

68 CJT. p 723 note 64. 


§ 87 

report of no effect, as considered infra § 116, and 
terminates his authority to proceed with the investi¬ 
gation, supra § 81, the fact that a party produces 
evidence and consents to hearings beyond such time 
does not waive the objection that the referee did not 
proceed within the time fixed.85 Where a party 
makes an appearance for the sole purpose of object¬ 
ing to the proceedings because of a want of service 
of the notice of the hearing, such appearance does 
not constitute a waiver of the defect.86 

c. Failure to Appear or Attend 

Where a'^arty disregards notice and falls to appear 
at the appointed time and place, the reference may pro¬ 
ceed ex parte. 

Where a party disregards the notice and does not 
appear at the appointed time and place in pursuance 
thereof, he is in default, and the reference may 
proceed ex parte.®^ If plaintiff fails to appear it has 
been held that the referee may dismiss the com- 
plaint,88 although it has also been held that in such 
case judgment may be rendered as on a nonsuit or 
default.®® Failure to appear after service is not 
excused by a statement of the adverse party inducing 
the belief that no trial would be had at the time fixed 
for the hearing.! Also, failure to appear at the 
first meeting of the referee, after notice given, pre¬ 
cludes the right to object to the failure to give 
notice of the adjournment made at the first meet¬ 
ing.® Where a party was present at the time of the 
appointment of the referee and the fixing of the time 
and place of hearing, it has been held that no com¬ 
plaint may be made that the hearing was held in the 
absence of the party, where such absence is due to 

peal denied 60 N.Y.S.2d 168, 268 
App.Div. 770, appeal denied 50 N. 
T.S.2d 672, 268 App.Div. 848. 

Pa—Martin's Estate, 20 Pa.Dist. & 
Co. 470. 

63 C.J. p 724 note 76. 

94. Ga.—^Hale v. Owensby, 66 S.B. 
781, 183 Ga. 631. 

63 C.J. p 724 note 78. 

95. lowsu—Davis v. Caldwell, 69 
W. 1037, 100 Iowa 658. 

63 CJ. P 724 note 81. 

96. Pa.—Carter v. Slocum, t Pbila. 
401. 

97. Conn.—^Bray v. English, 1 Conn. 
498. 

53 C.X P 724 note 84. 

98. K.T.—^Morange v. Meigs, 64 JT. 

T, 207. ’ 

53 aX.p 724 note 85. 

99. Pa.—Miller v. Miller, 5 Binn. 62. 
I^,C.X p 724 note 

ll Iowa.—Washington County t. 
4B IoyrA 260. 

^ ^ASiek V.' ^eets, 6 Se^^ i^ 
R. 275. 


84. N.Y.—Catlln v. Catlin, 2 Hun! 
378, 4 Thomps. & C. 664. 

85. N.T.—Blake v. Lyon, etc., Mfg. 
Co., 77 N.Y. 626. 

86. N.D.—Colter v. Lowe, 289 N.W. 
619, 61 NT.D. 621. 

58 C.X p 723 note 68. 

87. W.Va.—State v. Haymond, 100 
S.B3. 81, 84 W.Va 292. 

53 C.X p 723 note 69. 

88. Mich.—Shepherd v. Shepherd, 66 
N.W. 680, 108 Mich. 82. 

Vt—^Howard v. Conro, 2 Vt. 492. 

89. N.Y.—Seoor v. Law, 22 N.Y.Su- 
per. 163* 

9a Wls.—^Patrbanks» v. Holliday, 17 
N.W, 676, 69 Wis. 77. 

68C.Xp 724 note73. 

91. Mass.—Fox v. Hajseltoa, jlO .PljCk. 
276. 

N.Y.—Carroll v. Lu;fkins, 29 Hpn 17. 

92. Mass.—Duckworth v. Higgled; 29 
N.B. 221, 189 Mass. 61. 

i 93. N.Y.—^Klein v. Klein's Outlet, 48 
I N.Y.S.2d 387, 2^8 App.Div. 27, ap- 
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his own negligence.* Refusal of the attorney for 
a party to continue to attend the hearings before 
the referee is a waiver of any technical objections 
to the proceedings or notice.^ 

Reference to take proofs for information of court, 
A party’s failure to appear on a reference to take 
proofs for the information of the court does not 
preclude him from taking, on a motion to confirm 
the report, an objection that no proof of an alleged 
fact has been presented.® 

§ 88. Adjournments 

Ordinarily a referee hae power to grant an adjourn¬ 
ment of the hearing for proper caueei and the grant or 
denial thereof is addressed to his sound discretion. 

Except where the order of reference is limited in 
its terms,® the referee generally has power to grant 
a postponement of the hearing,^ and the adjourn¬ 
ment may be on a referee’s own motion, where for 
a reasonable time, although the parties do not con¬ 
sent thereto.® Generally the application for a post¬ 
ponement should be presented to the referee and not 
to the court,® although there are circumstances un¬ 
der which an application may be made to the court 
to stay the proceeding before the referee,but the 
application to the referee cannot be made after the 
report has been agreed on.^^ 

The adjournment may be for a longer time than 
from day to day,i® although it has been held that it 
cannot be beyond the term of the court in the 


latter case leave should be asked of the court.^^ 
The fact that adjournments were not formally made 
from one hearing to the time of another does not 
render the proceedings irregular where both parties 
gave all the testimony they desired and submitted the 
cause thereon;!® and, where orders adjourning the 
hearing are made in conformity with notices given 
in prohibition proceedings following written notice 
of the referee that he will hold a hearing, the ref¬ 
eree retains jurisdiction of the case so that he need 
not give a further notice in order to regain jurisdic¬ 
tion.!® The refusal to allow an adjournment can¬ 
not be relied on where no prejudice has resulted 
therefrom.!^ 

Two or more referees. In spite of the rule that 
where more than one referee has been appointed in 
a case all must attend and participate in the hearings, 
as discussed supra § 86, it has been held that a ma¬ 
jority of the referees attending,!® and where only 
one attends, even one,!® may adjourn the hearing. 

Discretion of referee. Requests for adjournments 
are ordinarily addressed to the sound discretion of 
the referee,2® and the referee’s determination there¬ 
of will not ordinarily be interfered with,®! except 
where such discretion has been abused.®® 

Grounds, An adjournment may be granted to give 
a party time to apply to the court to bring in a 
necessary party,®® to allow a party to apply to the 
court for an amendment,®^ especially if the amend¬ 
ment is one which the referee has no power to al- 


3. Cal.—Doudell v. Shoo, 129 P. 478, 
20 Cal.App. 424. 

4. N.T.—^In re Soules Hospital, etc., 
137 N.Y.S. 604. 

6. N.T.—Savagre v. Sherman, 87 N. 
T. 277. 

6. Colo.—^Belmont Min., etc., Co. v. 

Costigan, 42 P. 647, 21 Colo. 471. 
53 C.J. p 724 note 95. 

7- Del.—Rickards v. Patterson, 5 
Del. 235. 

53 C.J. P 725 note 96. 

8- N.T.—Ex parte Rutter, 3 Hill 464. 
53 C.J. p 725 note 98. 

9. N.T.—Langley v. Hickman, 3 N. 
T.Suner. 681. 

63 C.J. p 725 note 99. 

10. H.T.—Sudam v. Swart, 20 Johns. 
476. 

53 C.J. p 725 note 1. 

11- N.J.—CoryeU v. Coryell, 1 N.J. 
Law 385. 

12. Ga.—Vinton v. Lindsey, 68 Gsu 
291. 

13. N.T.—Jackson v. Ives, 22 Wend. 
637. 

14. H.T .—Bx parte Butter, 8 Hill 
* 464. 


15. N.T.—Accessory Transit Co. v. 
Garrison, 9 Ahb.Pr. 141, 18 How. 
Pr. L 

16. Mo.—George L. Cousins Con¬ 
tracting Co. V. Acer Realty Co., 
App., 110 S.W.2d 885. 

Adjourmnent by operatloxi of law 
A referee did not lose Jurisdiction 
of parties by virtue of prohibition 
proceedings instituted by plaintiff 
and notices Issued therein, even if 
orders adjourning hearing were void 
under rule that, after service of no¬ 
tice of rule in prohibition, trial court 
is without jurisdiction to proceed 
further, since, in absence of orders 
of adjournment, hearing would, by 
operation of law, stand adjourned 
from day to day until final action in 
prohibition proceedings.—George L. 
Cousins Contracting Co. v. Acer Real¬ 
ty Co., supra. 

17. Cal.—Matter of Tyler, 12 P. 289, 
13 P. 169, 71 Cal. 363. 

Wash.—Tacoma Grocery Co. v. Dra- 
ham, 36 P. 31, 8 Wash. 263, 30 Am. 
■S.R. 907. 

18. Vt—Swinton v. Erwin, 8 Vt. 282. 
53 CJ. P 725 notes 10, 12 [al. 
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19- Vt.—Swinton v. Erwin, supra. 

20. Ga—Johnson v. Thomas, 86 
E. 236, 144 Ga. 69. 

53 aj. p 725 note 14. 

21. Mo.—Hunt V. Lehrack, App., 245 

S.W. 62. 

53 C.J. p 725 note 15. 

22. N.T.—^Forrest v. Forrest, 16 N. 
Y.Super. 650. 

53 C.J. p 725 note 16. 

Abuse 6f discretiou not shown 
Where reference ordered in ac¬ 
tion against insured debtor, wherein 
plaintiff creditor of insured obtained 
judgment against proceeds of fire 
policies issued to defendant debtor, 
was delayed almost four months at 
request of Insurer, referee under 
circumstances did not abuse discre¬ 
tion in refusing to continue refer¬ 
ence to allow insurer to introduce 
testimony in reply.—Charles R. Al¬ 
len, Inc., V. Rhode Island Ins. Co., 60 
S.E.2d 609, 217 S.C. 296. 

23. N.T.—Peyser v. Wendt, 87 N.T. 
322. 

24. N.T.—Chittenango Cotton Co. v. 
Stewart, 67 Barb. 423. 

63 CJ. p 725 note 21. 
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low,25 to allow defendant’s attorney time to give 
the requisite notice for an examination of defend¬ 
ant as a witness in his own behalf,2® or to produce 
testimony,^? or to enable the party to prepare for 
trial, where the notice of the reference seems too 
short.28 An application may be made to the court 
or a judge in chambers for a stay of the proceedings 
before the referee because of the absence of a ma¬ 
terial witness.29 On the other hand, an adjourn¬ 
ment should not be granted because of the absence 
of counsel on a pleasure voyage,and it is proper 
for the referee to refuse to suspend a hearing until 
the evidence of plaintiff has been transcribed in 
order to enable the defendant to make a motion of 
nonsuit^l where the referee has no power to grant 
a nonsuit, as discussed infra § 104. Where two ac¬ 
tions between the same parties are referred to the 
same referee, and the same witnesses and similar 
questions of law are involved in both cases, and a 
hearing has been had on one, the fact that an appeal 
is pending from the first cause is no ground for the 
granting of a continuance iin the second cause until 
the determination of the appeal .22 

Terms may be imposed as a condition of allowing 
the postponement, such as the payment of costs.22 

Notice, Where an adjournment is ordered by 
the referee the parties are entitled to notice of the 
time and place that the adjourned hearing will be 
held.54 

Effect, Where, on a trial before a referee, after 
a number of witnesses have been sworn and exam¬ 
ined, plaintiffs ask for an adjournment to enable 
them to apply to the court for leave to serve a reply, 
and the motion is granted, the referee may refuse 
to commence the trial de novo on the adjourned 
day.55 


§ 89. Powers as to Parties 

Where a statute gives a referee the same power as 
a court to amend the summons and the pleadings, he has 
been held to have the power to add or strike the names 
of parties or otherwise to amend the summons or plead¬ 
ings in respect of parties. 

In some jurisdictions under statutes giving the 
referee the same power as the court to amend the 
summons and the pleadings, he has been held to have 
the power to add or strike the names of parties,^® 
or otherwise to amend the summons or pleadings in 
respect of parties-^*^ Such statutes have been held 
to permit,25 or not to permit^^ the referee to bring 
in new parties, and in the latter case it has been 
held that the power to cause a new party to be 
brought in by compulsory process belongs to the 
court alone.^® Without reference to any statute, 
a referee appointed to take and report the testimony 
has been held not to have the power to order an 
amendment to a complaint to bring in new parties 
defendant.^1 Where parties have been brought in 
as defendants as necessary to the complete deter¬ 
mination of the cause, they cannot be compelled to 
accept a referee who has already been appointed in 
the action, and to accept evidence which has been 
taken before him, although a right of cross-examina¬ 
tion of the witnesses is secured to them >2 

§ 90. Powers as to Pleadings and Motions 

a. In general 

b. Amendments and additional pleadings 
a. In Goneral 

The powers of a referee In respect of the pleadings 
depend largely on the provisions of the statutes and the 
order of reference. 

The powers of a referee in respect of the plead¬ 
ings are determined largely by the provisions of stat¬ 
utes and the order of reference.^2 Ordinarily a 


25. N.T.—Chlttenangro Cotton Co. v.' 
Stewart, supra. 

63 C.J. p 725 note 22. 

26. Isr.T.—Billinffs v. Vanderbrek, 16 
How.Pr. 296. 

27. Pa.—^Latimer v. Bidgre, 1 Blnn. 
468. 

63 C.J. p 725 note 24. 

Reasonable time to seciixe witnesses 
A referee was required to grive 
plaintilf reasonable time to have his 
witnesses present before proceeding: 
with hearing:, but whether sufficient 
time was g:lven was a matter of er¬ 
ror and exception and not of juris¬ 
diction, so that where plaintiff did 
not ask for further time, but refused, 
on Jurisdictional grounds, to partici¬ 
pate in hearing:, referee committed 
no error in that respect.—Gtoorgre L. 
Cousins Contractingr Co. v. Acer 
Realty «Co., j!do.App., 110 S.W.2d 885. 


28. N.T.—Stubbs v. Ripley, 39 Hun 
620. 

63 C.J. p 726 note 25. 

29. K.T.—Sudam v. Swart, 20 Johns. 
476. 

53 C.J. p 726 note 26. 

30. K.T.—^Forrest v. Forrest, 16 IST. 
Y.Super. 650. 

31. Ga—^Perseverance Min. Co. v. 
Bisaner, 18 S.H. 461, 87 Ga 193. 

32. N.T.—Caldwell v. Mutual Re¬ 
serve Fund Ij. Assoc., 63 N.T.S. 
841, 80 Mlsc. 510. 

58 C.J. p 726 note 80. 

33. N.T.—Sickles v. Fort, 12 Wend. 
199—Johnson v. Gay, 6 Cow. 54. 

34. Pa.—^Breaklron v. Breaklron, 
Com.Pl., 18 Fay.Ii.J. 36—Frey y. 
Yanlear, 1 Serg. & R. 485. 

58 C.J. p 726 note 84. 

35. N.T.—White v. Smith, 46 N.T. 
418. 


36. N.T.—Newman v, Marvin, 12 
Hun 236. 

53 C.J. p 726 note 39. 

37. N.T.—^Magrovem v. Robertson, 
14 N.T.S. 114, 59 Hun 627. 

38. N.C.—Koonce v. Pelletier, 20 S. 
B. 391, 115 N.C. 233. 

53 C.J. p 726 note 41. 

39. N.T.—Newman ▼. Marvin, 12 
Hun 286. 

40. N.T.—Newman v. Marvin, su¬ 
pra 

41. S.C.—Dixon v. Roessler, 57 S.B. 
208, 76 S.C. 415. 

42. N.Y.—Wood V. Swift, 81 N.T. 
31. 

53 C.J. p 726 note 45. 

43. New claims 

On a re-reference to enforce terms 
and provisions of a final decree,' new 
claims by Way of set-off or counter- 
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referee may not strike an amendment to a pleading 
allowed by the court, and where the statute does 
not give express authority therefor,^5 he cannot 
permit a defendant in default to file an answer^® 
except by consent.'*'^ The referee may disregard 
all such formal defects in the pleadings as might 
be amended if the case was tried by the court.^^ 

Since an objection that a complaint or defense 
is insufficient in law may be raised at any stage of 
the proceedings, as discussed in Pleading § 551, 
it has been held that the referee has the power to 
dismiss a complaint which fails to state a cause of 
action,or, in a proper case, to award judgment on 
the pleading^.®® Where the statute gives to the 
referee the same powers over pleadings as the court 
has, it has been held that a referee may rule on a 
demurrer® 1 even after the court has already passed 
thereon.®2 On the other hand it has been held that 
the decision of the court on a demurrer, being un- 
reversed, is binding on the referee.®® 

Referee to take testimony and report it and his 
findings of fact has no authority to rule on the suffi¬ 
ciency of the complaint®^ 

h. Amendments and Additional Pleadings 

A referee lacks power to allow amendment or other 


change of the pleadings without statutory authorization 
or consent of the parties, but under statutes granting him 
the powers of the court in the conduct of his reference 
he may in his sound discretion grant or refuse an amend¬ 
ment of the pleadings. 

In the absence of statutory provision therefor or 
consent of the .parties, the referee is without power 
to allow amendments to the pleadings in cases sub¬ 
mitted to him for hearing.®® Under statutes giving 
the referee the same power as the court to allow 
amendments or the filing of additional pleadings, he 
may allow amendments,®® and where the amendment 
does not substantially change the cause of action or 
defense, the referee may allow it under the broad 
statutory powers granted him even though the stat¬ 
ute fails expressly to grant authority to amend.®*^ 
The referee’s power to allow amendments includes 
the power to amend a pleading by conforming it to 
the facts proved®® or proposed to be proved,®® pro¬ 
vided such amendment does not substantially change 
the cause of action or defense,^® and providing the 
variance between the original pleadings and the 
proof is not material.®^ The referee may allow an 
amendment of the bill of particulars,®® or the 
substitution of a new bill,®® or the amendment of the 
complaint by affixing a bill which had been served,®4 
particularly where an amendment to the pleading of 


clulm are properly disallowed.— 
Walker v. Walker, 30 N-.E.2d 109, 307 
I11.APP. 121. 

44. Ga.—Rusk v. HiU, 45 S.E. 42, 
117 Ga. 722. 

46, Iowa..—Poitevln v. Blnnall, 126 
N.W. 653, 148 Iowa 249. 

53 O.J. p 727 note 62. 

46. IN.O.—^Jones Beaman, 23 S.R 

248, 117 N.C. 269. 

63 C.J. p 727 note 63. 

47. N.C.—Jones v. Beaman, 23 S.R 
248, 117 N.C. 259. 

48. U.S.—^Myers v. York, etc., R. Co., 
C.C.Me., 17 P.CasJSro.9,997, 2 Curt 
28, affirmed York, etc., R. Co. v. 
Myers, 18 How. 246, 16 L.Bd. 880. 

49. N.Y.—Coffin v. Resmolds, 37 N.Y, 
640—Erhard v. Kings County, 36 
N.Y.S. 666. 

60. N.Y.—Schuyler v. Smith, 61 N.Y. 
309, 10 Am-R. 609. 

63 C.J. p 727 note 59. 

61. Fla.—^Franklin Phosphate Co. v. 
International Harvester Co., 67 So. 
206, 62 Fla. 185, Ann.Oas.l918C 
1247. 

58 C.J. p 727 note 60. 

Xn Georgia 

(1) It has been held-that where a 
case is referred to a referee to pass 
on all^ the issues of law an^ fact 
it is his' duty to rule specifically 
on all d^uxrers filed, to the pl,ead- 


ings.—Wilkes v. Carter, 99 S.E. 860, 

I 149 Ga. 240. 

(2) Where a referee errs in sus¬ 
taining demurrers to a petition, and 
thereby erroneously removes from 
his consideration certain portions of 
the case, further proceedings before 
him are nugatory.—Phillips v. High¬ 
tower, 10 S.E.2d 854, 190 Ga. 786. 

(3) It has also been held that in 
the absence of, or without reference 
to, any statute, «l referee to whom 
an action has been referred cannot 
rule on a demurrer to a pleading.— 
Perseverance Min, Co. v. Bisaner, 18 
S.E, 461. 87 Ga. 193—63 C.J. p 727 
note 60. 

53. Fla.—^Franklin Phosphate Co. v. 

International Harvester Co., 67 So. 
206, 62 Fla. 186, Aiin.Cas.l913C 

1247. 

53- N.Y.—Sherman v. Jexikins, 24 N. 
Y.S. 186, 70 Hun 693. 

54. Colo.—^Belmont Min., etc., Co. v. 
Costlgan, 42 P. 647, 21 Colo. 471. 

65. Me.—^Bailey v. Ijaughlin, 169 A. 

661, 131 Me. 113. 

63 C.J. p 727 note 65. 

The cottrt, not referee, has author¬ 
ity tb allow amendment of declara- 
tlo n.— Ford v. Inhabitants of Town 
of Whitefield, 15 A.2d 867, 187 Me. 
126. 

56. S.C.—B. A. Beall Co. v. Weston, 
66 S.E. 823, 83 S.C. 49L 
63 C.T. p 727 notes 66, 6f. ] 
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57. Ohio.—Guthrie v. Angosta Mill- 
! ing Co., 17 Ohio Cir.Ct 266, 9 

Ohio Oir.Dec. 739—Caple v. Crane, 
13 Ohio App. 317. 

63 C.J. p 727 note 66 [a], 

58. N.Y.—Clockey v. International 
Rubber Clothing, etc., Co„ 49 N.Y. 
S. 1014, 22 Misc. 618. 

Pa.—See In re Miller's Estate, Orph., 
26 Erie Co. 386. 

53 C.J. p 728 note 72. 

Order of reference held nnafleoted 
Conn.—^Azzolina v. Order of Sons of 
Italy, Conte Luigi Cadorna, No. 
440, 179 A. 201, 119 Conn. 681. 

59. N.Y.—Smith v. Rathhun, 13 Hun 
47, reversed on other grounds 75 N. 
Y. 122. 

60. N.Y.—Oregon SS. Co. v. Otis, 69 
How.Pr. 264. 

68 C.J. p 729 note 74. 

61. N.Y.—^Unlon Bank v. Mott, 10 
Abb.Pr. 372, 18 How.Pr. 606, 19 
How.Pr. 114, modified on other 
grounds 11 Abb.Pt. 42, 19 How.Pr. 
267. 

53 C.J. p 729 note 76. 

68. N.Y.—^Williams v, Davis, 7 N.Y. 
Civ.Proc. 282. 

63. N.Y.—Melvin v. Wood, 8 Abb. 
Dec. 272, 8 Keyes 633, 3 Transcr. 
A. 297, 4 Abb.Pr.,N.S., 488- . 

64. N.Y.—Albro v, BHguera, 60 N.T*. 
630. 
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the adversary has been allowed®® An amendment 
of a complaint on the trial, the effect of which is 
to number separately and state in appropriate counts 
the several causes of action alleged in gross, and the 
excision of unnecessary matter, is proper and with¬ 
in the power of the referee.®® 

On the other hand, the referee’s power to permit 
amendments of the pleadings or the filing of addi¬ 
tional pleadings is not an absolute one, being subject 
to statutory limitations®^ and being generally con¬ 
fined to such amendments as do not materially 
change, or add to, the cause of action or defense®® 
so as to result in prejudice to the adverse party.®® 
The power to permit an amendment does not au¬ 
thorize a referee to allow a supplemental pleading 
to be filed and a referee has no power, during 
the progress of the trial, to permit an amendment 
by way of counterclaim to defendant’s answer.^i 

Where a referee has power to allow amendments, 
the allowance or disallowance of a proposed amend¬ 
ment is committed to the sound discretion of the 
referee,*^2 which, in the absence of an abuse thereof, 
is not subject to review,*^® and, under the statutes 
and facts involved, the courts have approved the 
propriety of particular amendments allowed by a 
referee*^^ or have approved his refusal of an amend¬ 
ment in a proper case.^® 

Reserving decision. If there is no objection made, 
a referee may reserve his decision on a motion for 
leave to amend and grant it when he makes his 
finding.^® 

AfpUcaUon to court. The power of a referee to 
grsuit amendments is not exclusive of, but concur¬ 
rent with, the power of the court,'^'^ and the referee 
may grant an adjournment to allow a party to apply 
to the court for an amendment, especially where the 

65. N.T.—^Melvin v. Wood, 8 Abb. 

Dec. 272, 3 Keyes 533, 8 TranscrA. 

297, 4 Abb.Pr.JS-.S., 438. 

66. K.Y.—People v. Albion Cider, 
etc., Co., 118 ISr.T.S. 15. 188 App. 

Div. 865. 

67. Me.—^Ingrraham v. Berllawsky, 

147 A. 227, 128 Me. 807. 

53 C.J. p 728 note 69. 

68. Me.—^Bailey v. Laughlin, 159 A. 

561, 131 Me. 113. 

53 C.J. p 728 note 70. 

69. S.C.—Southern Engrine, etc.. 

Works V. Dicks. 86 SJB. 18, 101 S. 

C. 462. 

53 C.J. p 728 note 71. 

70. N.Y.—Dyon v. Isett, 84 N.Y.Su- 
per. 41, 11 Abb.Pr.,N.S.. 

How.Pr. 165. 

71m N.Y.—Collins Y. St Lawrence 


amendment is one which the referee has no power 
to allow, as discussed supra § 88. Thus, if the 
amendment is one changing the cause of action or 
adding another cause or defense, it seems that the 
referee should adjourn the trial so as to enable the 
party to apply to the court for the relief sought 
but even the court cannot permit an amendment set¬ 
ting up new defenses after the report has been filed 
and confirmed.*^® 

Incorporating amendment. W^hen leave to amend 
is granted, the amendment should be incorporated 
into the pleading and the amended pleading should 
be served on the adverse party.®® 

Amendment to meet amendment. Where an 
amendment to a pleading is allowed by the referee 
which has the effect of surprising or misleading the 
adversary, an opportunity to amend his own plead¬ 
ing to meet the change should be granted the lat¬ 
ter,®^ although a refusal by the referee of such an 
opportunity is not erroneous where the application 
does not show that the party was misled.®® 

Terms. Referees may impose terms on granting 
an amendment,®® and may allow costs.®^ Where 
an amendment has been allowed on condition that 
the opposing party be permitted to answer or demur 
to the amended complaint, such party is estopped to 
question the power of the referee to authorize the 
demurrer.®® 

§ 91. Dismissal of Action or Proceeding be¬ 
fore Hearing 

A referee may be empowered to dismiss an action or 
proceeding In a proper case before a hearing. 

Under statutes giving to the referee to hear and 
determine such powers as are generally exercised 


V. Mutual Ben. 
648, 104 Ga. 

101 . 

80. N.Y.—Livermore v. Balnbridge, 
14 Abb.Pr.,N.S., 227. 

81. S.C.—^Edwards v. Cheraw, etc., 
R. Co., 10 S,B. 822, 32 S.C. 117. 

58 C.X p 729 note 92. 

82. N.Y.—^Dunnlgan v. Crummey, 44 
Barb. 628. 

83. N.Y.—Smith v. Rathbun, 76 N.Y. 

122 . 

53 C.J. pi 729 note 94. 7,^ 

84. N.Y.—Grattan v. Metropolitan 
Jj. Ins. Co., 80 N.Y. 281, 86 Am.R. 
617—EPerry v. Levenson, fl N.Y.S. 
586, 82 App.Dlv. 94, afOrmed^ 70 N. 
B. 1104, 178 N.Y. 559. 

53 C.J. p 729 note 95. 

85. N.YI^^mith v.^jSathbui, 76 N.r. 

128. • ’ 


358, 42 


Club, 108 N.Y.S. 287, 123 App.Div. 
207. 

72. N.Y.—^Barnes v. Brown, 29 N.B. 
760, 130 N.Y. 372. 

53 C.J. p 729 note 89. 

73. Wash.—Walsh Lumber Co. v. 
Chaney, 122 P. 10, 67 Wash. 683. 

53 C.J. p 729 note 90. 

74. NY.—'McLaughlm v. Webster, 
35 NE. 1081, 141 NY. 76. 

53 C.J, p 727 note 67 [a]-[eL [J]. 

75. NY.—Patchln v. Peck, 38 NY. 
89 . 

63 C.J. p 727 note 67 [fj. 

76. NY.—Chapin v. Dobson, 78 NY. 
74, 34 Am.S.R. 612. 

77. NY.—^Bullock v. Bemls, 40 Hun 
623, 2 N.Y.St. 189. 


78. ’NY.—^Niagara County 

Bank v. Lord, 33 Hun 667. 
53 C.J. p 729 note 87. 
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79. Ga.—^Milner 

Bldg. Assoc., 80 S.E. 
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by the court, the referee, on a showing of proper 
grounds therefor, may grant a nonsuit or dismiss 
the complaint before a hearmg,^® and this rule has 
been followed in the absence of, or without ref¬ 
erence to, a statute so providing.^? The referee may 
dismiss the complaint or grant a nonsuit where 
the evidence fails to show a cause of action, as 
discussed infra § 105, or where plaintiff fails or 
neglects to prosecute*® or abandons the case,*^ or he 
may dismiss the action as not maintainable.*® Thus, 
where the referee has granted plaintiff leave to ap¬ 
ply to the court to bring in a necessary party and 
plaintiff refuses so to apply, the referee may dismiss 
the complaint.*^ Where a referee is appointed 
simply to take the testimony, he cannot consider a 
motion to dismiss the complaint;** and it has been 
held that, where plaintiff refuses to testify, the 
referee should not dismiss the case but should 
merely report the facts to the court.** The referee 
has no power to dismiss an action on the ground 
that the court appointing him had no jurisdiction 
of the cause.*^ 

§ 92. Reception of Evidence 

Subject to such exceptions as may arise from agree¬ 
ment or order of the court, the general rules ordinarily 
control reception of evidence in a hearing before a ref¬ 
eree. 

Since the trial before the referee is conducted 
in the same manner as though before a judge, as 
discussed supra § 83, the rules regulating the recep¬ 
tion of evidence at trials before a court generally 
regulate the reception of evidence at the trial before 
a referee*^ unless there is an agreement** or 
order of court**^ otherwise. There are cases, how¬ 
ever, holding that referees are not bound by the 
strict laws of evidence,** especially where the ref¬ 


erence is only an aid to the court and not to hear 
and determine,** at least unless limited by the agree¬ 
ment to refer and the rule of reference made there- 
an.i No paper should be admitted into evidence 
where the opposing party has had no opportunity to 
read or examine it.* 

Offer of proof. General rules as to offers of 
proof are applicable in the trial of cases before a 
referee.* 

Order of proof. The order of proof is largely 
discretionary with the referee,^ and it is within 
his discretion under some circumstances to deter¬ 
mine which party shall close the examination.* It 
is also within his discretion to determine when testi¬ 
mony regarding the character of a witness should 
cease and when it may be resumed, as considered 
infra i§ 103. 

Opinion testimony. Where one party has intro¬ 
duced the opinions of witnesses based on their own 
observation and on the evidence of other witnesses, 
the adverse party may properly be allowed to in¬ 
troduce similar testimony.* 

§ 93. -Allowing Testimony Received by 

Former Referee to Stand on Substi¬ 
tution 

Opdinarily It is Improper to allow testimony taken 
before a former referee to stand In a hearing before a 
substituted referee. 

Ordinarily it is improper to provide in an order 
substituting a new referee that the testimony taken 
before the former referee shall stand.^ Where, 
however, a referee to take testimony is succeeded 
by a referee to hear and determine all issues of 
fact, the testimony taken by the former may be 
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used as evidence by the latter.^ It has been held that 
removal of a referee, for asking the parties to ad¬ 
vance money on account of his fees, may properly 
be made on condition that the testimony taken before 
him of witnesses since removed from the jurisdiction 
may be read before the substituted referee, subject to 
objection as to conpetency or relevancy.9 Where 
the reference has terminated by reason of the dis¬ 
qualification of the referee after appointment, as 
discussed supra § 81, evidence taken by such referee 
cannot be used in the proceeding before the new 
referee.^® However, where the referee has be¬ 
come disqualified by reason of his election as a 
judge and there has been no substitution, the court 
may, after the expiration of his term as judge, al¬ 
low the parties to proceed with the reference on the 
evidence and proceedings as they stood when he was 
elected judge.ii 

§ 94. --Admissibility in General 

Generally speaking, the referee should admit only such 
evidence as would be legally admissible In a trial before 
a court and falls within the scope of the order of refer¬ 
ence. 

The referee is generally required to confine the 
evidence which he admits to such as would be legally 
admissible before the trial court^^ and relevant 
to matters within the scope of the order of refer- 
ence.^3 Xhe agreement of all the parties present 
before the referee cannot make incompetent testi¬ 
mony valid against the rights of absent parties.^^ 
By agreement the referee may be the final judge of 
all questions as to the admissibility of evidence.^^ 
He has a right to change his rulings as to the ad¬ 
missibility of evidence as often as he sees fit before 
the filing of his report,and an expression of doubt 
by the referee as to the competency of evidence 
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which he actually admits into evidence and considers 
is not error.l7 

A referee appointed merely to take evidence should 
take all that is offered and leave it to the court to 
determine what is not competent.^^ On the other 
hand, if the reference is to report the evidence with 
the opinion of the referee as distinguished from a 
reference merely to take testimony, the referee is 
not bound to take testimony which appears to him 
to be not relevant to the issue.1® 

Affidavits are inadmissible where the witness can 
be sworn before the referee.^o 

Discretion of referee. The referee is entitled to 
exercise a judicial discretion as to the evidence to 
be admitted^i and need not admit all the evidence 

tendered.22 

§ 95. -Reserving Decision on Objections 

to Evidence; Conditional Admission 

Ordinarily a referee should rule on objections to evi¬ 
dence at the time they are raised; In some cases he 
may admit the evidence conditionally. 

Unless the parties consent to the reservation,23 
it is generally held that the referee must rule on 
objections to the admission of evidence at the time 
when made and not reserve his decision until the 
final disposition of the case;^^ but there is also au¬ 
thority to the contrary.25 However, the mere res¬ 
ervation of decision is not of itself error^® if be¬ 
fore closing the case the referee makes his final rul¬ 
ing receiving or rejecting the evidence nor is 
the failure to rule on the objection until the close of 
the case necessarily fatal,28 and the failure to object 
to a decision at such time may constitute a waiver.28 
So the irregularity cannot be relied on where the 
evidence is in fact admissible,2® or the final deci- 
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sion is in favor of admitting the evidence,or the 
evidence is not calculated to injure the objecting 
party,32 or where it appears in the report that the 
referee did not base his decision on any of the 
evidence so objected to.33 Where evidence is re¬ 
ceived conditionally by la referee, the party offering 
such evidence may not take exception to the alleged 
erroneous exclusion of such evidence from the ref¬ 
eree’s consideration in reaching his decision in 
the absence of a formal ruling excluding the evi¬ 
dence,34 and a statement in the referee’s report that 
a valid and enforceable claim was not established by 
a fair preponderance of the evidence cannot be re¬ 
garded as a rejection of any particular evidence.36 
The referee may admit testimony as to a written 
contract subject to a motion to strike it if it varies 
or alters the contract3 6 Where evidence is admitted 
conditioned on the later introduction of further 
evidence to make it competent, a failure to supply 
such additional evidence makes the evidence al¬ 
ready admitted the subject of a motion to strike.37 
Where, after evidence is provisionally admitted with 
leave to have it stricken, a statute which affects 
the admissibility of such evidence is passed and 
goes into effect before the motion for exclusion 
is made, the ruling of the referee should be based 
on the law as of the date of the motion.33 

§ 96. - Documentary Evidence 

Documentary evidence may be firet offered at the 


trial Instead of before the referee where the reference 
is one merely to take and report testimony. 

Where the reference is merely to take and report 
the testimony, documentary evidence need not be 
offered before the referee but may be first offered 
at the trial.33 

§ 97 . -Expert Testimony 

A referee need not seek the opinions of experts as to 
value, and Is not bound by their opinions in the con- 
struction of foreign law. 

In a reference to report on questions of fact the 
referee need not seek expert opinions as to the 
values of property involved therein.^O Where ex¬ 
perts do testify with respect to the value of prop¬ 
erty, and their views conflict, the referee may and 
should reach a determination as to the true value 
by appraising the weight of their testimony,and 
it is neither necessary nor proper for him to accept 
the mathematical average of their conflicting views 
as the true value.^3 

Foreign law. In the construction of foreign law 
a referee is not bound by the opinions of experts,43 
but may properly exercise his own judgment^^ 

I 98. -Inspection and View 

Generally speaking It rests In the discretion of the 
referee whether or not to make an Inspection and view. 

It is within the discretion of the referee whether 
or not to order a view of the premises involved in 
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the case,^5 and in the absence of fraud or improper 
conduct on his part^® the determination of the 
referee with respect thereto is final.^*^ A view of 
the locality or subject matter in dispute is not ob¬ 
jectionable if the parties consent,^8 and the referee’s 
report as to the facts within his observation will 
be practically conclusive.^^ On the other hand, a 
private view,50 especially if the referee is attended 
by the attorney®^ or the witnesses®^ of one of the 
parties without the knowledge or consent of the 
other, is improper. It is within the discretion of the 
court to authorize a view to be taken by the ref- 
eree.58 Where a party to the action requests the 
referee to make an inspection he may not there¬ 
after object to the impression produced on the mind 
of the referee by such inspection.®^ 

The referee may himself compare writings to 
determine the genuineness of handwriting®5 or use 
a magnifying glass in determining a question as to 
alterations, erasures, and tracings;®® and on an 
issue as to the vdue of an attorney’s services, he is 
not limited to the testimony of witnesses, but may 
examine the briefs involved to determine the time 
which ought to have been spent in their prepara¬ 
tion.®*^ However, in an action for the contract price 
of a building, a stipulation that the referee, with 
a person of his own selection, may examine the 
building, and may, in making his decision, consider 
what he discovers on the inspection, does not au¬ 
thorize the referee to render his decision on the 
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unverified report of a person selected by him to 
make an examination of the building.®® 

Statements made at the view. The fact that one 
of the parties made explanatory statements at the 
view does not show error in the absence of timely 
objection.®® 

§ 99. - Striking or Disregarding Evi¬ 

dence 

A referee has power to strfke evidence before final 
submission of the cause, but in reaching a decision on 
the case may not disregard evidence admitted and not 
stricken. 

While the referee has the power to strike evi¬ 
dence before the final submission of the cause,®® 
he may not do so after the case has been closed®^ 
unless the right so to do has been specially re¬ 
served.®® In making his decision the referee cannot 
exclude from consideration evidence admitted on 
the hearing,®® although this does not require the 
referee to give it lany particular weight,®^ and where 
the referee disregards evidence improperly admitted 
because it is irrelevant and inadmissible no injury 
results therefrom;®® but where the evidence is un¬ 
disputed he cannot altogether disregard it®® Where 
the referee is to hear and determine, he may disre¬ 
gard the testimony of a party.®^ The referee may 
properly deny a motion to' strike evidence where the 
motion is not timely.®® 
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§ 100. -Reducing Evidence to Writing; 

Reading and Signing 

Ordinarily the testimony taken befoj^ a referee to 
hear and determine need not be reduced to writing, nor 
need It be read or signed by the witnesses. 

Ordinarily, and in the absence of statute or rule 
to the contrary, the testimony taken before a referee 
to hear and determine need not be reduced to 
writing®^ unless this is required as a basis for 
exceptions as discussed infra § 107, or in connection 
with the making of the referee’s report infra § 136; 
nor need the testimony taken before the referee be 
read over by the witnesses,or be signed by them,^! 
especially where otherwise regulated by order of the 
court.^2 Under some practice, however, testimony 
should be reduced to writing and subscribed by the 
witness.*^* 

§ 101. - Reopening Case for Further Evi¬ 

dence 

A referee has power In the exercise of a sound dis- 
cretlon to reopen the case for the receipt of further evi¬ 
dence. 

On principles similar to those governing the 
reopening of a case tried before a court without a 
jury, as discussed in the CJ.S. title Trial § 591, also 
64 C.J. p 1204 note 90~p 1207 note 42, where a proper 
foundation has been laid,'^^ the referee has power to 
reopen a case tried before him for the purpose of 
hearing further evidence and this may be done 
on the referee’s own motion^® The grant or denial 


of such a motion rests in the sound discretion of the 
referee,77 and the court will not interfere with his 
exercise of discretion in the absence of an abuse 
thereof.78 A motion to reopen a case before a 
referee for receipt of additional evidence is subject 
to the same conditions which apply to a motion for 
new trial on the ground of newly discovered evi- 
dence.7® 

Within the limits of his discretion the referee may 
permit the case to be reopened for the reception 
of further testimony at any time before the sign¬ 
ing,®® or filing or delivery,of his report, or before 
signing and delivering it,®^ even though the report 
has already been prepared®® or an opinion intimated 
or rendered.®^ It has also been held proper for the 
referee, in his discretion, to reopen the case to per¬ 
mit the introduction of further testimony after the 
original report has been filed but before exceptions 
thereto have been disposed of.®® Where the court 
has extended the time for the filing of the report 
the referee may take additional testimony, even 
though his report is ready for filing.®® Where there 
is a general order of reference covering the liability 
of numerous defendants, and where in a decree 
entered on a general report by the master it is 
recited that all evidence had not been heard by the 
master as to certain defendants, and jurisdiction 
is retained to entertain further proceedings, it has 
been held that the master may complete the hearing 
pending before him as to such defendants without 
a re-reference from the court®*^ 
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Super. 43'6, modified on other 
grounds 2 Abb.Dec. Ill, 8 Transcr. 
A 218, 6 Abb.Pr.,N.S.. 341. 

68 C.X p 734 note 83. 

76. m.—Havill v. Larch, 62 N.B. 

2d 64. 320 I11.APP. 667. 

Iowa—Spooner v. Spooner, 11 N.W. 

2d 600, 234 Iowa 33. 

53 C.J. p 734 note 84. 

New trial or rehearing generally see 
infra 9 109. 

76. N.T.—Duguid v. Ogilvie, 3 B.D. 
Smith, 627, 1 Abb,Pr. 145—Cleave- 
land V. Hunter, 1 Wend. 104. 

77. N.T.—Dow V. Darragh, 42 N.T. 
Super. 80. 

63 C.J. p 734 note 86. 

78. N.T.—^ttlieb v. Dole, 96 N.T.S. 
329, 109 App.Div. 683. 

68 CJ. p 734 note 87. 

Discretion of court as to recommit¬ 
tal to referee see infra § 210. 
DlsoretloiL held not abused 
Mass.—Downey v. Umon Trust Co. of 
Springfield, 45 N.E.2d 373» 812 
Mass. 406. 


N.C.—Adams v. Woodie, 167 S.EI, 30, 
200 N.a 407. 

79. Conn.—^Kane v. Rane, 172 A 84, 
118 Conn. 291. 

80. N.T.—^Packer v. French, Lalor p. 
103. 

63 C.J. p 734 note 88. 

81. N.T.—^McCready v. Farmers* L. 
& T. Co., 29 N.T.S. 861, 79 Hun 241. 

53 C.J. p 734 note 89. 

82. N.T.—Decker v. O’Brien, 84 N. 
TJ6. 81, 13 Misc. 96, afSrmed 64 N. 
B. 1090, 169 N.T. 664—Ayrault v. 
Sackett, 9 Abb.Pr. 154 note. 

83. Conn.—^Welles v. Harris, 81 
Conn. 366. 

63 C.J. p 734 note 91. 

84. N.T.—Decker v. O’Brien, 84 N. 
T.S. 81, 13 Misc. 96, affirmed 64 
N.E. 1090, 159 N.T. 664—Packer v. 
French, Lalor p. 103. 

85. Pa.—Cramp v. Boyertown Burial 
Casket Co., 88 A 69, 241 Pa. 152. 

53 C.J. p 734 note 93. 

86. Pa.—^In re Thoma, 76 Pa. 30. 

63 C.J. p 734 note 95. 

87. HI.—Roth V. Ahrensfeld, 21 N. 
E.2d 21, 800 IllApp. 312, affirmed 27 
NJBL2d 446, 373 IIL 660. 
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Where an amendment to a pleading has been al¬ 
lowed after the hearing and submission of evidence 
has ended, an opportunity to produce further evi¬ 
dence to meet new issues presented by the amend¬ 
ment should be given.83 

Terms. In ordering the case reopened the ref¬ 
eree may, within his discretion, impose terms,as, 
for example, limiting the evidence to be introduced 
to a particular purpose.^® 

Notice. It is improper for a referee to receive 
any proof or hear any argument in a case, after the 
close of the trial, without notice to all of the par- 
ties.^i 

I 102. -Taking and Stating Account 

On a reference to take an account, a sworn account 
including both debits and credits should be exhibited by 
the parties. 

In a reference to take and state an account, a 
sworn account including both debits and credits 
must generally be exhibited by the parties and 
the referee may require the parties to exhibit in 
writing the items of their claims.^3 The party who 
produces vouchers in support of his account has been 
said to produce them at his peril they are prima 
facie evidence of disbursements,and the referee 
is bound to admit them in evidence,^® unless the 
other side can lay a reasonable ground to show that 
the vouchers in question can be impeached, of 
which the referee is to judge,^® and then require 
evidence with respect to such vouchers if he thinks 
proper.®^ In a reference to state an account be¬ 
tween parties based on a contract of employment, it 
is error for the referee to permit proof of a contract 
broader than alleged in the complaint and admitted 
in the answer.^ 

§ 103. Witnesses 

a. Attendance 


b. Oath 

c. Examination 

& Attendance 

A referee may have power to compel the attendance 
of witnesses and the production of books and papers by 
virtue of statute or provision In the order of reference. 

Under statute a referee may be accorded power to 
compel the attendance of witnesses.^ It is improper, 
however, for a referee to require plaintiff to call as 
a witness one whom plaintiff claimed had become 
hostile to him, and whom he did not wish to accredit 
by placing on the stand.® 

Production of books and papers. Independently of 
statute it has been held that the referee has no 
power to order a party to produce his books where 
such power is not given in the order of reference,^ 
and that a provision giving a referee power to. 
compel the production of books and papers will not 
be inserted in an order of reference in a common- 
law action.® On the other hand, where an action 
against a trustee for an account is referred to a 
referee to determine the issues and take and state 
the account, the court will grant to the referee power 
to compel the production of books and papers.® 
Where a party refused to obey an order of court to 
produce books and papers before the referee, an 
application for attachment against him has been re¬ 
quired to be made to the court**^ 

b. Oath 

A witness should be duly sworn before the referee 
before .being permitted to testify. 

In accordance with the general rules as to the 
swearing of witnesses, discussed in the C.J.S. title 
Witnesses § 320, also 70 CJ. p 482 note 30-p 487 
note 89, a witness must be sworn before the referee 
before he can be permitted to give testimony® imless 
the parties or their attorneys consent otherwise.® 
A referee cannot administer an oath except where 


88. N.T.—Myers v. Brown, 127 N.T. 

S. 874, 142 App.Div. 658, affirmed 
100 N.B. 1130, 206 N.T. 718. 

88. N.T.—^Page v. Methfessel, 25 N. 

T. S. 11, 71 Hun 442, affirmed 40 N. 
B. 164, 145 N.T. 602. 

9a N.T,—Domschke v. Metropolitan 
Bl. R. Co., 42 N.B. 804, 148 NT. 337 
—^Duguid V. Ogilvie, 8 E.D.Stmth 
527, 1 Abb.Pr. 145. 

91. N.T.—MoAllister v. Case, 14 
Daly 386, 18 N.T.St. 141. 

98. Tenn.—^Myers v. Bennett, 8 Lea 
184. 

53 C.J. p 735 note 2. 

98. N.T.—Story v. Brown, 4 Paigre 

112 . 

53 C.JT* p 785 note 8. 

76 C.J.S.—16 


94. N.J.—Halsted v. Tyngr, 29 N.J. 
Ba. 86. 

95. N.J.—Halsted v. Tyngr, supra. 

98, N.J.—Halsted v. Tyngr, supra. 

97. N.J.—^Halsted v. Tyng, supra. 

98. N.J.—^Halsted v. Tyng, supra. 

99. N.J.—Halsted v. Tyng, supra. 

1. N.J.—HUblg V, National Asbetos 
Mfg. Co., 134 A. 185, 4 N.J.Misc. 
667. 

53 C.J. P 735 note 10. 

2, Mo.—Jones V. Jones, 176 S.W. 
229, 188 Mo.App. 220. 

■ 58 C.J. p 735 notes 13,15. 
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3. N.T.—Beaman v. Todd, 4 N.T.St 
84. 

4, N.T.—SYazer v. Phelps, 5 N.T. 
Super. 741, Code Rep.,N.S., 214. 

53 C.J. p 785 note 16. 

6. N.T.—North v. Platt, 30 N.T. 
■Super. 207. 

6. N.T.—^Frazer v. Phelps, 5 N.T. 
Super. 682, Code Rep.,N.S., 214. 

7. N.T.—Higgins v. Bishop, 12 N.T. 
Leg.Obs. 127. 

8. N.T.—Security P. Ins. Co. v. Mar¬ 
tin, 16 Abb.Pr. 479. 

58 C.J. p 785 note 22. 

9 . N.a—Pierce v. Perkins, 17 N.C. 
260. 
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he has been duly appointed referee by an order of 
the court^® 

0 . Ejcaininaticai 

The rules governing examination of witnesses before 
a court ordinarily control with respect to the examina¬ 
tion of witnesses before a referee. 

The rules governing the examination of witnesses 
before a court, discussed in the CJ.S. title Witnesses 
§§ 315-457, also 70 CJ. p 473 note 12-p 759 note 7, 
generally apply in the examination of witnesses 
before a referee.^! Accordingly, the referee has the 
power to permit a witness to refresh his memory 
from memoranda, to compel the submission of 
«uch memoranda for inspection by counsel for the 
other sidei2 and himself.i^ So the limits of cross- 
lamination are generally within the discretion 
of the referee,15 as in permitting questions to be 
put to a witness with the object of testing his mem¬ 
ory.i® Likewise, it is discretionary with the ref- 
.eree to determine when the testimony as to the char¬ 
acter of witnesses shall cease,l^ and when it may be 
resumed,!2 and the exercise of such discretion will 
not be interfered with unless abused.i^ The referee 
also has the right to limit the number of expert 
VW'itnesses.20 The qualification of witnesses to 
testify as experts is a matter for the referee to 
determine,21 and his rulings thereon are not subject 
to review except when abused .22 A referee may 
permit or refuse to permit the recalling of a witness, 
"before the case has been rested, for the purpose of 
.asking questions inadvertently omitted.22 

Taking and stating account. In a reference to 
take and state an account, witnesses and papers may 
be examined in order to ascertain the state of the 
account.24 Under the old chancery practice the 


examination of witnesses could be on written in- 
terrogatories,25 or, if the referee chose, the examina¬ 
tion could be oral,26 or both,27 as the discretion of 
the master might determine.26 The later decisions, 
however, have held that since the reason for exam¬ 
ination by interrogatories no longer exists the exam¬ 
ination must be oral, if at all,29 although the practice 
may not have been abolished directly by statute.^® 

Contumacious witness. The contumacious refusal 
of a witness to answer a proper question propounded 
to him in a hearing before a referee may be pun¬ 
ishable as contempt.2i Disobedience to subpoena or 
refusal of a witness to testify as contempt gen¬ 
erally is discussed in the C.J.S. title Witnesses § 
27, also 13 C.J. p 24 notes 49-52, 56-63, p 25 notes 
64^, 76, 77, p 26 note 7S-p 29 note 15; 70 C.J. p 
57 note 93-p 60 note 34; and misconduct of a 
witness in other respects as constituting contempt 
is considered in Contempt § 23. 

§ 104. Rulings on Weight and Sufificiency of 
Evidence 

As a general rule, the referee Is the occlusive Judge 
of the weight and sufficiency of evidence. 

As a general rule, the referee is the exclusive 
judge of the weight and sufficiency of evidence,22 
and the court will determine only whether there is 
"any” evidence to support the finding.®^ Where dis¬ 
puted questions of fact are involved which are to 
be determined from circumstances or other facts 
capable of different inferences, or where the in¬ 
ferences to be drawn are not certain and incon¬ 
trovertible, it is for the referee to determine and 
ascertain the truth and he may draw such con¬ 
clusions from the facts proved or admitted to be 


10 . N.T.—^Bonnar v. MePhaU, 31 
Barb. 106. 

-11. N.T.—Peck V. Lake. 3 Lans. 186. 
58 C.J. p 786 note 28. 

12. N.T.—^Peck V. Lake, supra. 

Vt.—Holt V. Howard. 68 A. 797, 77 

Vt. 49. 

13. N.T.—^Peck v. Lake, 3 Lans. 136. 

14. Vt.—Holjt V. Howard, 58 A. 797, 
77 Vt. 49. 

'15. N.T.—Attica Bank v. Metropoli¬ 
tan Nat Bank, 97 N.T, 689. 

16. N.T.—merry v. McNlel, 68 Barb. 
241. 

17. N.T.—Si>ear v. Myers, 6 Barb. 
445. 

18. N.T.—Spear v. Myers, supra. 

19. N.y.—Spear v. Myers, supra. 
.20. N.T.—Sizer v. Burt, 4 Den. 426. 
JSOl. N.H.—Gk>odwln V. Scott, 61 NJS. 

112 . 

58 CJ. p W uo.te 38. 


22. N.H.—Stevens v. Chase, 61 N.H. 
340. 

23. N.T.—Trimble v. Stilwell, 4 E.D. 
Smith 612. 

58 O.J. p 736 note 40. 

24. Va.—^Peers v. Barnett 12 Gratt 
410, 53 Va. 410. 

63 C.J. p 736 note 41. 

26. N.T.—^Eemsen Hemsen, 2 

Johns.Ch. 495. 

26. N.T.—^Remsen v. Remsen, supra. 

27. N.T.—Remsen v. Remsen, supra. 

28. N.T.—Remsen v. Remsen, supra. 

29. N.T.—^Dowd V. A. IS. Hughes’ 
Sons Towinff, etc., Co., 170 N.T.S. 
164, 183 App.Div. 580. 

53 C.J. p 736 note 46. 

30. N.T.—Dowd V. A. S. Hughes’ 
Sons Towing, etc., Co., supra. 

63 C.J. p 736 note 47. 

31. Neb.—State v. Degele, 291 N.W. 
654, 137 Neb. 810. 
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32. N.T.—Lathrop v. Bramhall, 64 
N.T. 365—In re James’ Will. 265 N. 
T.S. 369, 148 Misa 124. 

63 C.J. p 736 note 50. 

33. S.C.—^Mills V. Carrier, 9 S.E. 360, 
741, 30 S.C. 617. 

63 C.J. p 736 note 61. 

34. -Mass.—^Ryder v. Town ©f Lex¬ 
ington, 21 N.E.2d 382, 303 Mass. 
281. 

N.H.—ncT, S. Fidelity St Guaranty Co. 

V. Dunn, 7 A.2d 246, 90 N.H. 236. 

58 CJ. p 737 note 62—33 C,J. p 129 
note 32. 

Death of absentee 
Where evidence on guestion of ab¬ 
sentee’s death is undisputed, but dif¬ 
ferent legitimate inferences may be 
drawn therefrom, a fact question for 
referees is presented.—^Bernstein v. 
Metropolitan Life Ins. Co. of New 
Tork, 34 A.2d 682, 139 Ma 888. 
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true as it would be possible for a jury to draw.^B 
The referee is not bound by the number of witnesses 
testifying,3 6 but he may, and it is his duly to, con¬ 
sider the inherent probability of the truth of the 
testimony offered. 

Although the credibility of a witness is generally 
for the referee to determine,^* so that the referee 
may decide a question of fact contrary to the state¬ 
ment of a witness which is contradicted by another 
witness,39 he cannot judicially deem an uncontra¬ 
dicted witness, testifying against the party calling 
him to be false and perjured, and so holding infer the 
truth of the matter to be the reverse of what was 
testified.^® If the same witness gives inconsistent 
testimony, it is for the referee to determine by which 
testimony he will be govemed.^^ In determining a 
motion to find for defendant after plaintiffs evi¬ 
dence is in, the referee is governed by practically 
the same rules that are applicable in a case of a 
demurrer to the evidence or on a motion for a di¬ 
rected verdict.42 jn taking and stating an account 
where the evidence tends to show that one of the 
parties is entitled to certain credits the referee is 
required to pass on such items of credit.'*^ 

§ 105- - Dismissal or Nonsuit 

Ordinarily It lies within the discretionary power of 
a referee to dismiss the complaint or grant a nonsuit 
for insufficiency of the evidence. 

Ordinarily a referee is accorded the power to pass 


on a motion to dismiss.^'* Where the referee has 
power to pass on the matter, he may dismiss the 
complaint or grant a nonsuit if the evidence in¬ 
troduced fails to show a cause of action.^5 Qn the 
other hand, a motion to dismiss for insufficiency of 
evidence should be denied if the evidence is such as 
would have required the submission of the question 
to a jury and would have been sufficient to sustain 
a finding for plaintiff^® or where there is some evi¬ 
dence supporting plaintiffs case.^? 

§ 106. Rulings on Questions of Law 

A referee’s power to rule on questions of law 
is discussed supra §§ 79, 90. 

Examine Pocket Parts for later cases. 

§ 107. Objections and Exceptions during 

Trial 

a. In general 

b. Time and waiver .i. 

c. Bill of exceptions 

a. In General 

On a hearing before a referee, objections and excep¬ 
tions to alleged errors or Irregularities must be taken the 
same as where the trial Is before a court. 

On a trial before a referee, objections and excep¬ 
tions to alleged errors or irregularities must be 
taken the same as where the trial is before a court, 


35. . Pa.—(Pali V. Betz, 22 Pa.Super. 
418. 

S.C.—^Heretis v. Tagss, 60 S.E.2d 689, 
217 S.C. 369, certiorari denied 
TagfiTS V. Heretis, 71 S.Cft 285, 340 
U.S. 914, 95 Li.Ed, 660. 

Amoimt of damaeres 

In death action, referees had Jury 

powers of judging the amount of the 

damages.—^Blanchette v. Miles, 27 A. 

2d 396, 139 Me. 70. 

36. Mo.—^Kline Cloak, etc., Co, v. 
Morris, 2<40 S.W. 96, 293 Mo. 478. 

37. Mo.—-Kline Cloak, etc., Co. v. 
Moms, supra. 

38. Me.—^Bernstein v. Metropolitan 
Life Ins. lOo. of New York, 34 A.2d 
682, 189 Me. 388—Staples v. Little¬ 
field, 167 A. 171, 132 Me. 91. 

N.T.—In re Bare’s Estate, 31 N.T.S. 
2d 139, 177 Misc. 578, affirmed 41 
N.Y.S.2d 213, 266 App.Div. 677, ap¬ 
peal denied 41 N.Y.S.2d 953, 266 
App.Div. 742—Continental Bank & 
Trust Co. of New York v. 200 
Madison Ave. Corp., 43 N.Y.S.2d 
402. 

53 G.J. p 737 note 55. 

89. N.Y.—Smith. V. Cole, 17 N.E. 856, 
109 N.Y. 436 —Fordbam v. Smith, 
4$ N.Y. 683, 44 How.Pr. 472. 


40. N.Y.—Pordham v. Smith, supra. [ 

41- DeL—^Mackenzie Oil Co. v. Omar 
Oil & Gas Co., 154 A. 883, 4 W.W. 
Harr. 485, affirmed Phoenix Oil Ca 

V. Mackenzie Oil Co., 154 A. 894, 

4 W.W.Harr. 460. 

42. Fla.—Atlantic Coast Line R. fCo. 
v. Sandlin, 78 So. 667, 75 Fla. 639. 

63 C.J. p 737 note 69. 

43. W.Va.—Gapen v. Gapen, 28 SJE3. 
679, 41 W.Va. 422. 

44. Iowa—Spooner v. Spooner, 11 N. 

W. 2d 600, 234 Iowa 33. 

Dismissal before hearing see supra 

5 91. 

At dose of evideaoe 

Referee may pass on motion to dis¬ 
miss filed after evidence is closed 
and before he reports back to court 
—Spooner v. Spooner, supra 
Report to chancellor 

However, in a hearing before a ref¬ 
eree, referee was held without au¬ 
thority to rule on defendants’ motion 
to dismiss at close of plaintiffs’ evi¬ 
dence, but should report to chancel¬ 
lor the evidence introduced by plain¬ 
tiffs, and the motion of defendants, 
and in event of decision on motion 
adverse to defendants, chancellor 
should re-refer cause to referee with 
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directions to take evidence In the 
matter of defendants’ defense to 
plaintiffs’ complaint in absence of 
strong reason why defendants should 
be deprived of right to offer evidence. 
—Reitman v. George D. Poulakidas 
Sons, Inc., 71 N.K.2d 913, 330 Ill.App, 
616. 

45. GA-^Avera Loan, etc., Co. v. Na¬ 
tional Surety Co., 123 S.E. 45, 82 
Ga.App. 319. 

53 C.J. p 737 note 66. 

Dismissal of cross clainui 
Where trial judge found that evi¬ 
dence submitted on trial was insuf¬ 
ficient to support cross claims of cer¬ 
tain defendants against codefend¬ 
ants, and judge referred cross claims 
to give defendants an opportunity to 
develop further facts, but defendants 
relied on evidence submitted on the 
trial, cross claims would be dis¬ 
missed by referee.—G'erdes v. Reyn¬ 
olds, 30 N.Y.S.2d 756. 

48. N.Y.—^Talcott v. Wabash R. Co., 
54 N.B. 1, 169 N.Y. 461. 

58 C.J. p 738 note 71. 

47, N.Y.—Forbes v. Chichester, 2ft 
N.B. 914, 125 N.Y. 769, 8 iSUvApp. 
480. 

48. Conn.—Clark v. Cox, 56 .A.2d 
512, 134 Conn. 226, 
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and where none are taken the referee’s findings be¬ 
come conclusive in the absence of fraud or mis¬ 
take.^® In taking objections the error complained of 
must be pointed out^O specifically,61 the grounds 
therefor must be stated,62 and the exceptant may be 
confined to the objections specifically set out by 
him at nisi prius.®* 

Generally the referee must pass on objections to 
evidence offered,64 and it is improper for a referee 
to seek instructions from the court appointing him 
in respect of the admissibility of evidence by report¬ 
ing questions arising in the course of the discharge 
of his duties to pass on such admissibility ;65 but 
the failure to rule on an objection to the aximission 
of evidence is not fatal where the evidence was in 
fact admissible,66 and, where evidence is received 
which is competent as against one or more of 
several defendants, it is not error for the referee to 
refuse to decide, either at the time the evidence is 
received or at the close of the case, as to which of 

them it is competent.®7 

b. Time aiid. Waiver 

Ordinarily objection to errors and irregularities tak¬ 
ing place at the hearing before the referee should be 


made at the time they occur, and failure to interpose due 
and timely objection may constitute a waiver. 

Generally, objections to errors and irregularities 
occurring at the trial before the referee must be 
taken at the time of the occurrence of the alleged 
errors,® 6 except where otherwise stipulated,®9 and 
not in anticipation of such errors.®® 

The failure properly to object to such errors and 
irregularities ordinarily constitutes a waiver there¬ 
of,®! and unless such objections are taken before 
the referee a party may be unable to avail him¬ 
self of them by excepting to the report, as discussed 
infra § 151. Accordingly, it has been held that the 
failure to object to testimony at the time of its in¬ 
troduction waives objections thereto,®^ and this in¬ 
cludes the objection that the evidence was not 
within the issues.®^ Where evidence is ruled to be 
inadmissible but the referee offers to take it subject 
to the objection, the party offering it waives the 
error, if any, in the ruling where he then refuses to 
produce the evidence.®4 Where the testimony be¬ 
fore the referee must be subscribed by the wit¬ 
nesses, the failure to comply may be waived by not 
promptly insisting thereon.®® Objections may be 


Ga—^Thornton v. Hardin, 65 S.R2d' 
154, 205 Qa 769—Sengrstacke v. 
American Missionary A^s'n, 26 S R 
2d 891, 196 Ga 539. 

53 C.J. p 738 note 86. 

Objections to referee's report see in¬ 
fra §§ 160-193. 

49. Me.—^Morneault v, Boston & M. 

R. B., 68 A.2d 260—McMullen v. 
Corkum, 53 A.2d 699. 

N.C.—^Bank of Rose Hill v. Graham, 
152 S,R 493, 198 N.C. 530. 
sa N.C.—^Armfleld v. Colvert, 9 S. 

R 461, 103 N.C. 147. 

63 IC.J. p 739 note 87. 

51. N.H.—^N. E. Redlon Co. v. Frank¬ 
lin Square Cbrp., 196 A. 348, 89 N. 
H. 137, ainrmed 197 A, 329, 89 N.H. 
187. 

Xestixiiony Aroxn books 

In builder’s action on building: con¬ 
tract heard before referee, objection 
to architect’s testifying: from books 
concerning comparative strength of 
lumber should be specifically urged 
for ruling by referee.—N. R Redlon 
Co. V. Franklin Square Corp., supra 

52. Va—^Logwood v. Holland, 108 

S. B. 671, 131 Va 186. 

53 C.J. p 789 note 88. 

58. Me.—^Paulsen v. Paulsen, 66 A. 
2d 420—Staples v. Littlefield, 167 
A. 171, 132 Me. 91. 

54. N.C.—Credle v. Ayers, 35 S.B. 
128, 126 N.C. 11, 48 L.R.A, 761. 

«3 C.J. p 789 note 90. 

55. Mo.—Gantt v. Brown, 142 S.W. 
422, 238 Mo. 560. 


Application to court for Instructions ] 
as to proceedings generally see su¬ 
pra § 82. 

56. Mo.—Spier v. Priest, 15 Mo.App. 
591. 

57. NT.—Lathrop v. Bramhall, 64 
NT. 366. 

58. Mass,—John A. Frye Shoe Co. 
V. Williams, 46 N.E.2d 1, 312 Mass. 
656. 

NX—Wolf V. Mosie, 166 A. 374. 

63 C.X p 739 note 95. 

Admission or exclusion of evidence 
Orderly procedure at a hearing be¬ 
fore an auditor requires that if a 
party thinks any evidence should be 
admitted or excluded it is his duty 
to raise question when evidence is 
offered.—John A. Frye Shoe Co. v. 
Williams, 46 N.E 2d 1, 312 Mass. 656. 
Referee’s failure to qualify 
On exceptions to referee’s report, 
objection that referee failed to take 
oath was held too late, where party 
submitted himself to referee’s juris¬ 
diction without protest or objection. 
—^Wolf V, Mosie, NJ., 166 A. 374. 

59. NT.—Johnson v. McIntosh, 31 
Barb. 267. 

60. Cal,—Steen v. Hendy, 38 P. 718, 
4 Cal.Unrep.Cas. 916. 

53 C.J. p 739 note 97. 

61- Ga.—Wilkes v. Carter, 99 S.R 
860, 149 Ga. 240. 

Ky.—Jefferson County v. Clausen, 
180 S.W.2d 297, 297 Ky. 414. 

NT.—Goldberg v. Green, 60 NT.S. 
2d 789, 270 App.Biv. 856, appeal 
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denied 62 N.T.S.2d 867, 270 App. 
Div. 1024, appeal dismissed 72 N 
R2d 19, 296 NT. 880. 

53 O.J. p 739 note 98. 

Participation without objection In 
proceedings before referee as waiv¬ 
er see supra S 87. 

Waiver of irregularity in manner in 
which issues are brought before 
x*eferee see supra $ 77. 

Failing to file minutes 
Any irregularity in not filing min¬ 
utes of testimony with official ref¬ 
eree’s report was waived by failure 
to raise such objection before con¬ 
firmation of report.—Goldberg v. 
Green, 60 N.T.S.2d 789, 270 App.Dlv. 
85C, appeal denied 62 N.T.S.2d 867, 
270 A.pp.Div. 1024, appeal dismissed 
72 NR2d 19, 296 NT. 830. 

Waiver not shown 
Fact that respondents waived ob¬ 
jection to certain expense items 
which petitioners claimed did not es¬ 
top respondents to object to other 
similar items.—State v. Broad River 
Power Co., 162 B.R 74, 164 S.C. 208. 

62. Vt—Holt V. Howard, 58 A, 797, 
77 Vt. 49. 

53 C.J. p 740 note 1. 

63. NT.—Commercial Bank v. Shu- 
art, 46 Barb. 371. 

64. Wls.—^Holendyke v. Newton, 7 
N.W. 568, 60 Wis. 636. 

65. NT.—Matter of Hlrsch, 101 N 

T.S. 893, 116 App.Biv. 367, affirmed 
81 N.R 1166, 188 NT. 584. 

53 C.J. p 740 note 5. 
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waived by conduct of the parties indicating approval 
or satisfaction.®® 

Ex parte hearings after submission of cause. 
Where the referee in an action to foreclose a me¬ 
chanic’s lien takes testimony and heiars arguments 
after the case is closed, wiliiout notice to the con¬ 
tractor, who was defendant in the action, the ir¬ 
regularity is waived by the latter’s failure to object 
to it, where he had notice thereof before the report 
was filed.®7 

c. Bill of Exceptions 

According to some authorities objections and excep¬ 
tions taken before a referee should be reduced to writing 
and Incorporated In the bill of exceptions or filed there¬ 
with. 

In some jurisdictions objections and exceptions 
taken before a referee must be reduced to writing 
and incorporated in a bill of exceptions,®® or em¬ 
bodied in,®® or filed or returned with,?® the report, 
or made a part of the report by being certified by 
the referee.?! Under statutes requiring a referee to 
sign exceptions taken to any decision by him, it is 
not the duty of the judge of the court to sign such 
exceptions.?® A party desiring to have the evidence 
which has been taken at the trial before the referee 
reviewed by the trial court should have a bill of 
exceptions containing such evidence allowed by the 
referee,?® and, if necessary, he should apply to the 
referee for time to prepare such bill.?^ Where an 
exception is taken, as much of the testimony as may 
he necessary to give point and effect to the excep¬ 
tion must be embodied in the bill of exceptions.?® 

§ 108. Decision or Opinion in General; Re¬ 
lief Granted 

The decision of a referee should be within the scope 
cf the reference, and he should grant or deny relief In 
accordance with the Justice of the case. 


The decision or conclusion of the referee must be 
within the scope of the reference.^® Where an is¬ 
sue is submitted to a referee, it must be determined 
without regard to the case out of which it grows,?? 
and where more than one issue has been referred the 
referee should dispose of all the matters before 
him.?® The referee may draw such conclusions 
from the facts proved or admitted to be true as it 
would be possible for a jury to draw, as discussed 
supra '§ 104, and it has been held that he may act 
partly on his own knowledge of the facts involved;?® 
but, while the knowledge which the referee may 
have acquired by experience may assist his judgment 
in determining the truth or falsity of what the 
witnesses testify to on that subject, his decision 
must rest finally on the testimony alone,®® and, as 
considered supra § 99, he may not disregard un¬ 
disputed evidence. Where a written instrument is 
involved, the referee may construe it in order to 
ascertain the meaning of the parties.®! After the 
hearing and the submission, the referee may take the 
matter under consideration and make an award on a 
subsequent day, in the absence of the parties.®® It 
is incumbent on the referee to decide fairly, honestly, 
and impartially all matters brought before him,®® 
his duty in this respect being the same as that of a 
judge.®^ 

Where no question is raised before the referee as 
to the mode of trial, he must grant plaintiff any 
relief, legal or equitable, to which his allegations 
and proof entitle him;®® but he has power, never¬ 
theless, to confine a right of action strictly to the 
■wrongful acts stated in the complaint and refuse 
recovery for other acts not stated therein.®® Where 
a case has been referred to a committee with au¬ 
thority to find the facts and recommend the conclu- 


66. S.C.—Wilkes V. Arthur, 74 S.EL 
861, 91 S.C. 163. 

53 C.J. p 740 note 6. 

6*7. N.T.—McAllister v. Case, 14 
Daly 386, 13 N.T.St 141, affirmed 
20 N.E1, 414, 112 N.T. 668. 

68. Ind.—Wahash, etc.. Canal Co. v. 
Huston, 12 Ind. 276. 

N.a—aark v. Cagle, 37 S.m2d 672, 
226 N.C. 230. 

Exceptions to report of referee see 
infra 59 168, 164, 174-177. 

69. Cal.—Phelps v. Peabody, 7 Cal. 
50. 

63 C.J. p 740 note 9. 

70. Kan.—Ne-wton r. Toevs, 107 P. 
543, 82 Kan. 15. 

53 laJ. p 740 note 10. 

71. Cal.—^Phelps v. Peabody, 7 Cal. 

50—^Tyson Wells, 2 Cal. 122. 


72. Neb.—State v. Gaslin, 46 N.W. 
917, 30 Neb. 651. 

63 C.J. p 740 note 12. 

73. Kajx—Newton v. Toevs, 107 P. 

643, 82 Kan. 15. • 

Tenn.—Death v. Carr, 122 S.W.2d 819, 
22 TenmApp. 305. 

74. Kan.—Newton v. Toevs, 107 P. 
543, 82 Kan. 15. 

53 C.J. p 740 note 14. 

76. Ohio.—^Lawson v. Bissell, 7 Ohio 
St 129. 

76. N.J.—'Pirics V. First Russian 
Slavonic Greek Catholic Ben. Soc., 
89 A. 1036, 83 N.J.Eq. 29. 

53 C.J. p 742 note 60. 

77. Pa—^McDonough v. Norris, 2 
Phila 266. 

78. N.T.—^Barnes v. Midland R. 
Terminal Co., 112 N.E. 926, 218 N. 
Y. 91. 

53 C.J. p 742 note 52. 
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79. Mo.—^Dempsey v. Schawacker, 
38 S.W. 964, 41 S.W. 1100, 140 Mo. 
680. 

63 O.J. p 742 note 64. 

80. N.Y.—Radway v. DuflCy, 80 N.Y. 
S. 134, 79 App.Div. 116. 

81. Me.—Brown v. McCaffrey, 60 A. 
2d 792. 

Deed 

Ma—^Brown v. McCaffrey, supra 

82. Del.—National Bldg., etc., Assoc. 
V. Alfree, 89 A. 55, 27 Del. 434. 

83. N.Y.—Segal v. Jackson, 48 N.Y. 
S.2d 877. 

84. N.Y.—Segal v. Jackson, supra 

85. N.Y.—Adams v. S 3 ^on, 6 N.Y. 
S. 662, 22 Abb.N.Cas. 469. 

58 C.J. p 742 note 58. 

i 88- N.Y.—^La Rue v. Smith, 47 N.E. 
796, 163 N.Y. 428. 
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sion or judgment, •such committee has no authority 
to allow a claim,or adopt or reject a rule of 
law, as discussed supra § 79, except by way of 
recommendation to the court.88 The referee may 
order a sum to be paid in installments^^ or may re¬ 
quire one party to pay a certain sum and the other 
to tender a conveyance.80 Where all the issues are 
referred in an action for an accounting, the referee 
may direct an interlocutory judgment and a subse¬ 
quent accounting instead of proceeding with the 
trial and accounting to a point where he can direct 
a final judgment,or he may, if he finds defendant 
liable to account, himself proceed with the account- 
ing,82 and in such a case he need not make and 
enter an interlocutory judgment that the taking of an 
accounting is necessary, before proceeding to state 
the account.22 

Entry of judgment on the report of a referee is 
discussed in Judgments § lOS. 


§ 109. New Trial or Rehearing 

In the absence of express statutory provisions there- 
for, a referee is without authority to grant a new trial. 

In the absence of express statutory provisions 
therefor, a referee is without authority to grant a 
new trial.8^ Under a statute permitting a motion 
for new trial to be made to a referee within a 
specified time after the receipt of notice of the 
filing of his report, the referee, after filing an order 
denying a motion fo-r new trial, has no power to 
grant a hearing of such motion or permit an amend¬ 
ment of the original motion by adding a new 
ground.® 5 

§ 110. Opening or Setting Aside Default 

’The matter of opening or setting aside default 
judgments is discussed generally in Judgments §§ 
333-340. 

Examine Pocket Parts for later cases. 


Vn. EEPOET 


A. IN GENERAL 


§ 111. Nature and Necessity 

A report by the referee is usually required by the 
order of reference or by statute. 

In one sense the term *'reporf * is used in a sense 
corresponding to that of “veiHict” in trial by jury, 
“finding” in trial by court, or “award” in arbitra¬ 
tion proceedings, in other words, as meaning the 
result of the referee's proceedings,®8 The referee's 
report has been distinguished from other matters.®*^ 
In a proceeding at law a report of a so-called 
master to whom reference was made is in effect 
an auditor's report.®® 

A report is usually provided for by the order o-f 
reference or by statute.®® 


§ 112. -Where Several Referees 

Where there is more than one referee, ail must con. 
suit as to the report to be rendered. 

Where there is more than one referee, all must 
meet and hear the evidence of the parties, as dis¬ 
cussed supra § 86, and, unless the parties agree to a 
reference to fewer referees and participate in the 
proceeding, as a rule, sometimes under statutes 
so providing, all must consult as to the report to be 
rendered.^ While it has been said that this rule is 
not extended to require that all of the referees be 
present when the report is signed® or that all sign 
it,® there is authority that, where the report is drawn 
up by counsel following the decision of the referees 


87. Conn.—Stehlin-Miller-Henes Co. 
v. Bridgeport, 117 A. 811, 97 Conn. 
667. 

88. Conn.—Stehlin-Hiller-Henes Co. 
V. Bridgeport, supra. 

89. Pa.—Qeary v. Cunningham, 10 
Serg. & R. 230—^Beegle v. McGarry, 
1 Lack.Leg.Rec. 131. 

90. U.S.—Kunckle ▼. Kunckle, Pa., 1 
Dan. 364, 1 L.B3d. 178. 

Pa.—^Nflcholaa v. Wolfersberger, 6 
Serg. &R. 167. 

91. N.T.—^Hathaway v. Russell, 45 
N.T.Super. 538, 7 Abb.NJChs. 188, 
afilrmed 46 N.T.Super. 103. 

68 C.J. p 742 note 65. 

92. N.T.—^Manning v. Manning, 83 
N.T.S. 1029, 87 Hun 221. 

83. N.T.—^Toung v. Valentine, 69 N. 


B, 643, 177 N.T. 347—Canton Brick 
Co. V. Hewlett, 62 N.B. 847, 169 N. 
T. 293. 

94. Minn.—Sons v. Sons, 186 N.W. 
809, 151 Minn. 334. 

Neb.—^Murray v. School Dist. No. 3, 
9 N.W. 673, 11 Neb. 438. 

Power of referee to reopen case for 
taking of further evidence see su¬ 
pra S 101. 

95. !Pla.—^Mundee v. Freeman, 8 So. 
153, 28 Fla. 529. 

96. Ind.—^Indiana Cent. R. Co. v. 
Bradley, 7 Ind. 49. 

97. N.T,—Sheldon v. Mlrick, 37 N.B. 
647, 144 N.T. 498. 

Judgment and referee’s report distin¬ 
guished see Judgments S 4. 

246 


98. Mass.—^Murphy v. Board of Pub¬ 
lic Welfare of City of Brockton, 46 
N.B.2d 468, 312 Mass. 698. 

Master’s report in equity see Bqulty 
§S 539-562. 

99. Cal.—Sandoval v. Salazar, 207 P. 
937, 67 Cal.App. 766. 

63 aJ. p 743 note 77. 

Proceedings to compel report see in¬ 
fra 9 118. 

1. N.C.—Wayne County Drain. Dist 
No. 1 V. Parks, 87 S.E. 229, 170 
N.C. 436. 

53 C.J. p 743 note 82. 

2. N.T.—Clark v. Fraser, 1 How.Pr. 

93. 

3. U.S.—Tetter v, Rapesnyder, Pa., 
1 Dali. 293, 1 L.Bd. 143. 
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in conference, it is not sufficient that the report be 
signed separately without a further conference.^ 

Where participation of all referees is required, the 
report should show that all participated.® A report 
of a majority of them is valid,® particularly rmder 
statutes^ or agreement,® although the report must be 
by all where the parties indicate that such is their 
intention® or where there is no indication that they 
consented to a report by some of the referees only.i® 
The parties may be authorized under statutory pro¬ 
vision to agree to a report by only one or a mi- 
nority.ii However, the report must be made by 
the original referees, and not merely by one of them 
and other substitutes,!^ although the rule is other¬ 
wise where the number of referees is increased by a 
second order or rule,!® or by agreement of the 
parties.!^ 

§ 113. Time for Report 

The report of the referee ts to be filed within such 
■tiiTie as may be fixed by the court or by statute or by 
stipulation of the parties. 

The report of the referee is to be made at the 
proper time.!® If no time is fixed, it has been held 
•that the report must be returned to the term of court 
following that of the appointment of the referee,!® 
although it has also been held that the report may 
1)e filed at any time before trial.!^ The time is 


generally fixed either by the order of reference,!® 
statutory provisions,!® or, as statutes in some juris¬ 
dictions authorize, by stipulation of the parties.®® 
Filing the report with the clerk of court within die 
prescribed time is a sufficient compliance with a 
stipulation that the referees report within a specified 
time,®! as is timely delivery to a party;®® and the 
statutes sometimes provide for delivery to the at¬ 
torney of the party.®® 

The referee is not obliged to deliver his report to 
the attorney of a party until his fees have been 
paid,®^ but, failing to deliver it to the attorney of a 
party, he must file it in order to prevent the statutory 
termination of the reference by notice on failure 
timely to file.®® Generally there must be actual 
delivery or filing within the prescribed time.®® 
Where a statute prohibits further proceedings in 
the action for a certain period after the death of an 
attorney, the mere fact that the referee files his 
report within such period is not a violation there- 
of.®7 

§ 114. -Extension of Time 

The time within which the referee’s report must be 
filed or delivered may be extended by the court or by 
stipulation of the parties. 

The time within which the referee^s report must be 


• 4 . N.J.—^Moore v. Ewing, 1 KJ-Law 
167, 1 Am.D, 195. 

!5. Mass.—Short v. Pratt, 6 Mass. 
496. 

Vt.—Newel v. Keith, 11 Yt. 214. 
t8. TJ.S.—^Kingston v. Kincaid, Pa., 14 
P.Cas.No.7,821, 1 Wash.C.C. 448. 

53 C.J. p 743 note 89. 

*7. Okl.—^Blevins v. Mori edge, 47 P. 

1068, 6 Okl. 141. 

63 C.J. p 743 note 90. 

'S- Mass.—-Walker . v. Melcher, 14 
Mass. 148. 

53 C.J. p 743 note 91. 

'9. Me.—^Anderson v. Famham, 34 
Me. 161. 

Pa—^Walters v. Pettit, 12 FaCo. 431. 
*10. N.J.—^Reeves v. Gk)£f, 2 N.J.Law 
143. 

.R.I.—Sweet v. Mathewson, 1 R.I. 420. 

11. Ind.—Wright v. Macey, 21 Ind. 
301. 

12. Pa—^Russell v. Gray, 6 Serg. & 
R. 146—Foltz V. Grubb, 4 PaL.J. 
209. 

53 O.J. p 743 note 96. 

13. Cal.—Coupland v. Anderson, 2 
Call 106, 6 Va 106. 

*14. Pa—Latttmone v. Martin, Add. 

11 . 

:15. Prematurity 

Reports in favor of recovery on 


notes and Judgment entered there¬ 
on, prior to disposition of motion to 
strike amended answer wherein it 
was alleged that notes had never 
been listed for taxation or taxes paid 
thereon and that action was there¬ 
fore barred, were premature.—Goff 
V. Charles, 127 S.W.2d 849, 277 Ky. 
801. 

la Del.—Georgetown Trust Co. v. 
Marvel, 162 A. 869, 5 W.W.Harr. 
210 . 

53 C.J. p 748 note 1. 

On or before first day of term 
Del.—Georgetown Trust Co. v. Mar¬ 
vel. supra. 

17- Ga.—Green v. Frank, 68 Ga. 78. 
53 C.J. p 744 note 2. 

18- Ga.—^Hale v. Owensby, 66 S.B. 
781, 133 Ga. 681. 

63 C.J. p 744 note 3. 

Court may fix time 
Ga.—^Bickerstaff v. Turner, 2 S.B.2d 
643, 188 Ga. 37. 

19. N.Y.—Cloe V. Murphy, 266 N.T. 
S. 163, 148 Misc. 819, Harmed 269 
N.Y.S. 988, 241 App.Div. 646; re¬ 
versed on other grounds 282 N.Y.S. 
262, 246 App.Div. 784. 

53 C.J. p 744 note 4. 

20. Iowa.—McConkey v. Pendleton, 
137 N.W. 1038, 166 Iowa 744. 

53 C.J. p 744 note 6. 
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81. Kan.—^Poole v. Poindexter, 83 P. 

126, 72 K&n. 654. 

63 C.J. p 744 note 7. 

23. N.Y.—^Healy v. Gilman, 29 N.Y. 
Super. 479. 

S3. N.Y.—Winckler v. Winckler, 133 
N.Y.S. 768, 149 App.Div. 260, 3 N. 
Y.Civ.Proc.,N.S., 148. 

63 C.J. p 744 note 9. 

84. N.Y.—Dittle v. Lynch. 1 N.B. 
312, 99 N.Y. 112. 

63 C.J. p 744 note 10. 

Compensation of referee generally 
see infra §§ 220-228. 

85. N.Y.—^Little v. Ljntich, supra. 
Notice to terminate reference see 

infra § 116 b. 

26. Xu New York 

(1) An actual delivery or filing 
within the prescribed time is essen¬ 
tial.—^Little V. Lynch, supra—53 C.J. 
p 744 note 13. 

(2) In some cases, however, it has 
been said that mere notice that the 
report is ready is equivalent to the 
timely delivery required by statute.— 
Waters v. Shepherd, 14 ^ Hun 228— 
53 C.J. p 744 note 12. 

27. Thirty days after attorney’s 
death 

NjY.—^A gricultural Ins. Co. v. DflUr- 
row, 76 N.Y.S. 128, 70 App.Div. 
413. 
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filed or delivered may be extended by the court^^ or 
by stipulation of the parties.29 The extension may 
be for a fixed period^o or for an indefinite time,^^ 
and an extension for a definite period does not put 
it beyond the power of a party to terminate the 
reference if the referee fails to act within the time 
stipulated.32 It has been said that in practice, when 
good reason is shown, the court will not only extend 
the return day to a later day during the usual return 
term but even to the first day of the succeeding 
term.33 

§ 115. -When Time Begins to Run 

The time for making the referee’s report runs from 
such time as is fixed by statute. 

The time for making the referee’s report runs 
from such time as may be fixed by statute,such 
as from the time of final submission.^® Where the 
referee in good faith, at the request of any party, 
holds the reference open to enable him to submit a 
material matter, the case is not closed, although the 
matter to be submitted may seem unnecessary.^® 
Where statutes require that the referee submit 
findings of law and fact, the cause is not finally sub¬ 
mitted before the proposed findings of fact and con¬ 
clusions of law are submitted.®"^ The omission of 
counsel to furnish the referee with certain exhibits 
given in evidence by him, and with certain calcula¬ 
tions made by the counsd and used by him in sum¬ 
ming up the case, does not prevent the running of 
the time limited for making a decision.®® 


Time for submitting briefs must have elapsed,®® 
and the rule includes any extension of such time.^® 

New submission, A stipulation on the death of 
one of three referees that the two surviving referees 
might render a decision and sign findings, etc., with 
the same effect as the three referees originally ap¬ 
pointed might have done, constitutes a new submis¬ 
sion of the matter.^i The time for filing the report 
begins to run from the time of the new submission.^® 

§ 116. -Effect of Delay 

a. In general 

b. Notice to terminate reference 
a. In General 

The court ordering a reference may, In its discretion, 
allow or require the referees to file their report on a day 
subsequent to that on which it should have been filed. 

The court ordering a reference may, in its dis- 
cretion,^® allow^^ or require^® the referees to file 
their report on a day subsequent to that on which 
it should have been filed. There are cases in which 
the failure of the referee to file or deliver his report 
in time has been held not to invalidate the report,4® 
especially where the complaining party made no 
objection to the delay until he learned that the 
issues had been decided adversely to him;^'^ but in 
many jurisdictions the failure to report within the 
allotted time makes a subsequent report of no ef¬ 
fect.^® If the report is not filed within the specified 


28. Del.—Oeorgetown Trust Co. v. 
Marvel, 162 A. 859, 6 W.W.Harr. 
210 . 

Ga.—^Hale v. Owensby, 66 S.B. 781, 
133 Ga. 631. 

Kan.—Johnson v. Owens, 276 P, 828, 
128 Kan. 149—^NTorton v. Huntoon, 
22 P. 566, 43 Kan. 275. 

Md.—Wilmer v. Placide, 86 A. 43, 119 
Md. 49. 

Mo.—^Francisco v. Kowland, 14 Mo, 
App. 600. 

Okl.—Clark v. Hennessey Bank, 79 
P. 217, 14 Okl. 572. 

Order eztendingr time is tanta¬ 
mount to a rereference on the same 
terms.—Johnson v. Owens, 276 P. 
828, 128 Kan. 149. 

Evidence held soflloient 
To establish extension of time for 
filing referee’s report beyond time 
when it was filed.—^Brougham v. In¬ 
dependent Potash & Chemical Co., 
199 P.2d 211, 200 Okl. 659. 

29. Iowa.—McConkey v. Pendleton, 
137 N.W. 1038, 166 Iowa 744. 

53 CJ. p 744 note 16. 

30. N.T.—Patterson v. Knapp, 82 N. 
T.S. 82, 88 Hun 492, 24 N.T.Civ. 
Proc. 261, 

81. N.T.—^Ballou V. Parsons, 67 


Barb. 19, 52 How.Pr. 164, afifirmed 
65 N.T. 673, 

32. N.T.—Thiesselin v. Rossett, 3 

Abb..Pr„N,S., 54—^Patterson v. 

Knapp, 32 N.T.S. 32, 24 N.T.Civ. 
Proc. 251. 

33. Del.—Georgetown Trust Co. v. 
Marvel, 162 A. 869, 5 W.WJSIarr. 
210 . 

34. N.C.—^Maxwell v. Maxwell, 67 N. 
C. 883. 

35. N.C.—Maxwell v. Maxwell, su¬ 
pra. 

63 C.J. p 745 note 20. 

36. N.T.—^Matter of Robinson, 104 
N.T.S. 688, 63 Misc. 171. 

37. N.Y.—Burritt v. Burritt, 102 N. 
T.S. 477, 53 Misc. 26. 

38. N.T.—Gregory v. Cryder, 10 
Abb.Pr.jq-.S., 289. 

39. N.T.—^Morrison v. Lawrence^ 2 
How.Pr.,N.S., 72. 

40. N.T.—Morrison v. Iiawrence, su¬ 
pra. 

53 C.J. p 745 note 26. 

41. N.T.—^Berls v. Metropolitan Bl. 
R. Co., 16 N.T.S. 165. 

42. N.T.—^Berls v. Metropolitan El. 
R Co., supra. 

53 C.J. p 745 note 28. 
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43. HI.—Kulikowski V. North Amer¬ 
ican Mfg. Co., 54 N.B.2d 411, 322 
I11.APP. 202. 

63 C.J. p 746 note 80. 

Removal of referee for failure to 
report within required time see su¬ 
pra § 72. 

Setting aside order of reference on 
failure to report see supra $ S8. 

44. m. —^Kulikowski v. North Amer¬ 
ican Mfg. Co., supra. 

Ind.—Way v. Ftavel, 61 Ind. 162. 

45. Or.—^Puffer v. American Cent 
Ins. Co., 87 P. 623, 48 Or. 476. 

53 C.J. p 745 note 32. 

46. Ill.—Kulikowski v. North Amer¬ 
ican Mfg. Co., 54 N.B.2d 411, 322 
Ill-App. 202. 

Tenn.—Smith v. Frazier, 222 S.W.2d 
367, 189 Tenn. 71. 

63 C.J. p 745 note 33. 

47. Ill.—Kulikowski v. North Amer¬ 
ican Mfg. Co., 54 N.B.2d 411, 322 
I11.APP. 202. 

Waiver or estoppel as to requirement 
of filing in time see infra i 117. 

48. Iowa.—^McConkey v. Pendleton, 
187 N.W. 1038, 166 Iowa 744. 

53 C.J. p 746 note 34. 
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time, the cause may be tried as if no reference had 
been ordered.^^ 

Under a statute providing that a report filed 
after the death of a party is void, a report of a 
referee in a reference to hear and determine issues, 
not filed until after the death of a party, is voicL^o 

b. Notice to Terminate Itefereiice 

(1) In general 

(2) Effect of invalid or insufl5cient report 

(3) Time for giving, and form of, notice; 

waiver 

(1) In General 

Where the referee’s report Vs not filed or delivered 
within the time fixed by statute, either of the parties 
may, in the absence of waiver, serve a notice electing to 
terminate the reference. 

In some jurisdictions statutes provide that either 
party may, where the referee's report is not filed 
or delivered within the statutory time, serve a 
notice electing to end the reference, in which case 
the action must proceed as if no reference had been 
ordered.5l If neither party takes the necessary 
steps to terminate the reference, a report filed after 
the statutory time is valid.52 

Waiver. The right to terminate the reference by 
notice where the referee’s report is not filed or 
delivered within the allotted time may be waived,^^ 
as where the parties consent to an order sending the 
case back to the referee for a further report 
The waiver may be for an indefinite time^® or for 
a definite time.®® Where the delay is occasioned by 
the unsuccessful party and for his benefit so that it 
would be unfair for him to insist on the application 
of the statute, he is estopped to terminate the refer¬ 
ence by notice.57 

(2) Effect of Invalid or Insufficient Report 

The filing of an Invalid report by the referee within 


f 116 

the specified time does not prevent the termination of 
the reference by notice. 

While there is authority that a document con¬ 
taining a direction of judgment, although not con¬ 
taining findings of fact as required by statute, is an 
imperfect report which, when filed or delivered in 
time, will prevent application of the rule of termina¬ 
tion of reference by notice,5 ^ and that a report, 
filed in time but sent back for determination of the 
right to costs, prevents application of the rule,®^ 
the more recent doctrine is that the filing of an in¬ 
valid report within the specified time is the same as 
no report at all, in so far as the right to terminate 
by notice is concerned,®® and that, where the only 
report filed in time is invalid for not separately 
stating the findings of fact and conclusions of law, 
the rule of termination by notice applies.®^ 

(3) Time for Giving, and Form of. Notice; 

Waiver 

The notice to terminate the reference because of the 
failure of the referee to file his report within the time 
fixed must be given at such time as is prescribed by 
statute. 

The notice to terminate the reference because of 
the delayed filing or delivery of the referee's report 
is to be given at such time as is fixed by statute.®^ 
Where provided by statute, the notice is to be given 
before the report is filed or delivered,®® and notice 
served thereafter is a nullity.®^ It is not essential 
that the party himself give the notice to termi¬ 
nate.®® A notice by his attorney is sufficient.®® 

Where the statutory provisions for notice to 
terminate the reference do not prescribe the form 
of the notice, any notice distinctly giving the op¬ 
posite party information that the party serving the 
notice has elected to terminate the reference is 
sufficient.®^ It has been intimated that the notice of 
election to terminate the reference is not waived by 
filing objections to the report.®® 


49. Iowa.—^Manning v. Nelson, 77 N. 
W. 503, 107 Iowa 34. 

63 C.J. p 745 note 36. 

50. N.T.—Kirschenbaum v. Braun- 
stein, 222 N.T.S. 657, 180 Misc. 92. 

53 C.J. p 745 note 37. 

51. N.T.—Oloe V. -Murphy, 266 N.T. 
S. 163, 148 Misc. 819, affirmed 269 
N.T.S. 988, 241 App.Div. 646, re¬ 
versed on other grrounds 282 N.T.S. 
252, 245 App.Div. 784. 

S.C.—Stack V. Haigler, 78 S.B. 354, 
90 S.C. 819. 

68 C.J. p 745 note 89. 

52. N.T.—^Agricultural Ins. Co. v. 
Darrow, 76 N.T.S. 128, 70 App.Dlv. 
418. 

68 C.J. p 746 note 40. 

53. N.T.—^Rowell v. Lehigh Valley 


R. Co., 237 N.T.S. 169, 227 App. 
Div. 205, appeal dismissed 171 N. 
E. 769, 253 N.T. 683. 

53 C.J. p 746 note 41. 

54. N.T.—Merritt v. Merritt, 45 N.T. 

S. 833, 18 App.Div. 813. 

55. N.T.—^Ballou v. Parsons, 67 
Barb. 19, 62 How.Pr. 164, affirmed 
66 N.T. 673. 

58 C.J. p 746 note 48. 

56. N.T.—GiU V. Clark, 65 N.T.S. 
406, 31 Misc. 887, 7 N.T.Ann.Cas. 
422. 

57. N.T.—Dwyer v. Hoffman, 89 
Hun 860, affirmed 102 N.T. 725. 

58. N.T.—^Tallmadge v. Lounshury, 
13 N.T.S. 602, 69 N.T.Super. 131, 
affirmed 27 N.E. 853, 126 N.T. 655. 
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59. N.T.—^Parker v. Baxter, 19 Hun 
410, affirmed 86 N.T. 686. 

60b N.T.—^Lederer v. Lederer, 96 N. 
T.S. 623, 108 App.Div. 228. 

61. N.T.—^Lederer v. Lederer, supra. 

62. N.T.—O'Neill v. Howe, 9 N.T.S. 
746, 16 Daly 181. 

63. N.T.—O’Neill V. Howe, supra. 

64. N.T.—O'Neill v. Howe, supra 

65. N.T.—Halsey v. Carter, 29 N.T. 
Super. 685. 

66b N.T.—^Halsey v. Carter, supra 

67. N.T.—Gregory v. Cryder, 10 
Ahb.Pr.,N.S., 289. 

58 aJ. p 746 note 54. 

68. N.T.—^Matter of Santos, 64 N. 
T.S. 672, 81 Misc. 76. 
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§ 117. —— Waiver or Estoppel as to Re- 
qtiirement of Filing in Time 

A statutory requirement as to the timely filing of 
the referee’s report may t>e waived by the conduct of the 
parties. 

A Statutory requirement as to timely filing of the 
referee's report, as discussed supra § 113, may he 
waived by the conduct of the parties.®® Consent to 
the filing of a report out of time is a waiver of the 
right to object on such ground.*^® Ordinarily there 
can be no estoppel to assert failure to file the report 
in time.'^^ Exceptions and motions to set aside and 
strike a report which has been held defective and 
followed by a correct report do not constitute either 
a waiver of the time for filing^® or an estoppel to 
assert failure to file the report in time.*^® However, 
a failure to terminate the reference by notice estops 
the party from complaining of the failure to file in 
time.74 

§ 118. Proceedings to Compel 

The court may compel the referee to report. 

The court may compel the referee to report.*^® 
Attachment is the proper procedure to compel him 
to report^® 

§ 119. Amended, Additional, or Supplemental 
^ Report 

The referee may change or modify his report at any 
time prior to Its filing or delivery. 

At any time prior to its filing or delivery the ref¬ 


eree may change or modify his report.There¬ 
after, except in those jurisdictions in whidh the au¬ 
thority of the referee is not terminated by the filing 
or delivery of his report,*^® and except where au¬ 
thorized or directed so to do by the court, he cannot 
amend the report^® or file an additional or supple¬ 
mental report.®® Where the making of the report, 
together with a notification of the parties thereof, 
terminates the authority of the referee, the referee 
cannot thereafter amend or change his report.®^ 

§ 120. Filing or Delivery, Record, and Notice 
Thereof 

Where required by statute or rule of court, the referee 
must file or return his report In court and give notice 
thereof to the parties or their attorneys. 

In order to make the report effectual, statutes or 
rules of court in various jurisdictions require the 
referee within a designated time to file or return his 
report in court,®2 there being provided in some ju¬ 
risdictions the alternative of delivery of the report 
to the parties or their attorneys,®® it sometimes be¬ 
ing said that delivery must be made only to the suc¬ 
cessful party.®4 The statutes or rules of court gen¬ 
erally provide that notice thereof be given to the 
parties or their attorneys,®® and the same is some¬ 
times true in the absence of, or without reference 
to, any statute or rule,®® and in some jurisdictions 
the statutes require copies of the report to be de¬ 
livered to the parties.®*^ Statutory requirements as 
regards the mode of filing or delivering the report 
must be complied with.®® 


69. N.T.—In re Robinson, 104 N.T. 
S. 688, 53 Misc. 171, 39 N.T.Civ. 
Proc. 61. 6 MUls Surr. 29. 

70. Okl.—^Hale v. Marshall, 153 P. 
167, 52 Okl. 688. 

71. Iowa.—^McConkey v. Pendleton, 
137 N.W. 1038, 166 Iowa 744. 

72. Iowa.—^McConkey v. Pendleton, 
supra. 

73. Iowa.—McConkey v. Pendleton, 
supra. 

74. Okl.—^Bradford v. Cline, 72 P. 
369, 12 Okl. 339. 

S.C.—Stack V. Hlaigrler, 73 S.B, 364, 
90 S.C. 319. 

Termination by notice see supra S 
116 b. 

75. N’.T.—Stafford v. Hesketh, 1 
Wend. 71. 

68 C.J. p 743 note 78. 

76. N.T.—^Thompson v. Parker, 3 
Johns. 280. 

77. Ky.—^French v. Moseley, 1 Lltt 
247. 

68 O.J. p 766 note 7. 

Ajmendment of findinsrs see Infta S 
133. 

Recommittal of report for amend¬ 


ment or additional findings see in¬ 
fra §S 200, 210 e. 

Report after recommittal see infra 
S 217. 

78. Minn.—Sons v. Sons, 186 N.W. 
809, 161 Minn. 334—^Kelso v. Youn- 
gren, 90 N.W. 816, 86 Minn. 177. 

Filing as terminating authority see 
supra 9 81. 

79. N.T.—Corr v. Hoffman, 176 N.E. 
883, 266 N.T. 254. 

63 C.J. p 766 note 10. 

Power of court to order amendment 
of report see infra § 200. 
Substantial change in report may 
not be made after it has been ren¬ 
dered.—Corr V. Hoffman, supra— 
President and Directors of Manhat¬ 
tan Co, V. Brlandsen, 36 N.Y.S.2d 136, 
affirmed 43 N.Y.S.2d 689, 2C6 App. 
Div. 883, appeal denied 44 N.Y.S.2d 
471, 266 App,Dlv. 924. 

86. N.T.—Corr v. Hoffman, 176 N. 

E. 383, 266 N.T. 264. 

63 C,J. p 766 note 11. 

Additional findings see infra 5 134. 

81. N.T.—Quackenbush v. Johnson, 
55 How.Pr. 94. 
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82. N.T.—^In re Rosenberg's E.state, 
264 N.T.S. 689, 147 Miso. 107. 

53 C.J. p 766 note 16. 

Time for filing report see supra §§ 
113-117. 

Discretion of court 
Under the reference law of 1874, 
it probably is within the discretion 
of the circuit court to order either 
party to put the referee’s report on 
file.—Regnier v. Fairbanks, 67 N.H. 
377. 

83. N.T.—Phipps V. Carman, 23 Hun 
160, affirmed 84 N.T. 650. 

63 C.J. p 756 note 18. 

84. N.T.—Richards v. Allen, 11 N.T. 
Leg.Obs. 169. 

85. Ga.—^Bickerstaff v. Turner, 2 S. 
B.2d 648. 188 Ga. 37. 

63 C.J. p 766 note 21. 

86. N.H,—^Morey v. Hardy, 60 N.EL 
24 note. 

63 C.J. p 757 note 22. 

87. Bly.—^Harding v. Wallace, 8 R 
Mon. 636. 

63 aJ. p 757 note 23. 

88. NJEI.—^Morey v. Hardy, 60 N.H. 
24 note. 

53 C.J. p 767 note 24. 
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Where report has been taken up by party to the 
actiodi, it is his duty to file it without unnecessary de- 
lay^^ and give^ notice thereof to his adversary,®® 

Notice that report is ready for filing. After the 
preparation of the report by the referee, he should 
give notice thereof to the parties a sufficient length 
of time before the filing to allow them to prepare 
exceptions if desired and in some Jurisdictions 
the referee is required under statutes to give notice 
to the parties or their attorneys of the readiness of 
the report for filing, and of his intention so to do.®® 

§ 121. Construction 

The report of a referee will be construed, ff possible, 
80 that ft will stand and every legal intendnnent will be 
made In Its favor. 

Like the verdict of a jury the report of a referee 
will be construed, if possible, so that it will stand®® 
and every legal intendment will be made in its 
favor.®^ It will be construed so as to express the 
intent of the referee®® according to its fair im¬ 
port,®® and in connection with the order of refer- 
ence,®7 the prevailing party being entitled to the 
most favorable construction of the findings.®® It is 
not to be construed as strictly as a special verdict 
at common law.®® 

The report should be construed as an entirety,^ 


and, where there are two or more reports, they 
should be construed together.® Particular findings 
should be construed in the light of the other find¬ 
ings in the report® and in the light of the evidence 
in the case.** Although special findings of fact 
control general ones,® the findings of fact will 
nevertheless be harmonized, if possible, to sustain 
the conclusions of law.® The general conclusion of 
the referee is to be construed as involving a finding 
on all the material questions, although such a find¬ 
ing is not expressed in terms.*^ Where the evidence 
is not reported, a general finding which is not based 
on subsidiary findings imports a finding of sub¬ 
sidiary facts essential to that conclusion,® but this 
rule is inapplicable where the ultimate or general 
finding is expressly based on the subsidiary findings 
stated.® 

Where the report is against one of two or more 
coparties, it amounts to a finding in favor of the 
others.^® Findings of facts in an action against 
two defendants will not support a judgment against 
both where they show a separate liability of only one 
defendant.ll Where certain items are allowed and 
others are not referred to, the failure to allow those 
not mentioned is an adjudication against them,l® 
but a finding that the referee is unable affirmatively 
to find a particular fact is not a finding that such 
fact does not existi® Where the auditor details 


89. Pa.—^Mortimore v. O’Reasran, 6 
Leg.Gaz. 834. 

S3 C.J. p 757 note 25. 

90. N.T.—^Bantes v. Brady, 8 How. 
flPr. 216. 

91- Kan.—^De Long v. Stahl, 18 Kan. 
558. 

92. Pa.—Whll V, Knapp, 19 A. 436, 
134 Pa. 53. 

58 C.J. p 757 note 27. 

93. S.C.—Greenville v. Earle, 60 S. 
E. 1117, 80 S.C. 321. 

S3 C.J. p 763 note 65. 

94. N.H.—Cummings v. Tute, 50 N. 
H. 22. 

53 C.X p 764 note 66. 

In appellate court see Appeal and 
Error § 1565. 

95. N.T.—Moore v. Martlne, 107 N. 
T.S. 652. 

S3 C.J. p 764 note 67. 

9eb Iowa.—Keokuk County v. How¬ 
ard, 43 Iowa 354. 

68 C.J. p 764 note 68. 

97- Ga.—Linder y. Whitehead, 53 S. 

E. 588, 125 Ga. 115. 

68 C.J. p 764 note 69. 

98. N.T.—Waugh V. Seaboard Bank, 
21 N.B. 679, 115 N.T. 42. 

68 C.J. p 764 note 7Q. 

99. N.T,—Carman v. Pults, 21 N.T. 
647. 


1. Vt.—Roth V. Colvin, 82 Vt 125 

53 C.J. p 764 note 73. 

2. Vt.—^Hazeltine v. Smith, 8 Vt. 
535. 

3. Conn.—^Perrie Const. Co. v. Beard, 
156 A. 801, 113 Conn. 784. 

Me.—^Lapitre v. Breton, 186 A. 706, 
184 Me. 800. 

53 C.J. p 764 note 74. 

4. Del.—Omar Oil, etc., Co. v. Mack¬ 
enzie Oil Co., 138 A. 392, 33 Del. 
259. 

53 C.J. p 764 note 75. 

5. Mass.—^Howes v. Warren, 73 N.E. 
2d 834, 821 Mass. 475—^Town of 
Lakeville v. City of Cambridge, 
30 N.E 2d 266, 307 Mass. 433. 

53 C.J. p 764 note 76. 

6. N.T.—Ouderkirk v. Bayless Pulp, 
etc., Co., 92 N.E. 788, 199 N.T. 366. 

53 C.J. p 764 note 77. 

7. Me.—Kennebunk, Kennebunkport 
and Wells Water Dist. v. Maine 
Turnpike Authority, 71 A.2d 520. 

53 CJ. p 765 note 78. 

8. Mass.—Smith v. Paquin, 90 N.B. 
2d 1, 325 Mass. 281—Weiss v. Bala- 
ban, 53 N.E.2d 83, 815 Mass. 890— 
Hanifln v. C. & R. Const. Co., 48 N. 
E.2d 918, 318 Mass. 651—^Lewis v 
Conrad & Co., 42 N.E.2d 782, 811 
Mass. 541—^Tagerman v. Railway 
Express Agency, 83 N.E.2d 569, 308 
Mass. 617—^Mason v. Wylde, 32 N. 
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E.2d 615, 808 Mass. 268, certiorari 
denied 62 S.Ct. 74, 814 U.S. 638, 86 
L.Ed. 512—^Tookmanian v. Fanning, 
81 N.B.2d 636, 308 Mass. 162—Town 
of Lakeville v. City of Cambridge, 
30 N.E.2d 266, 307 Mass. 433—^Run- 
nells V. Cassidy, 29 N.E.2d 782, 307 
Mass. 128—(Murphy v. Smith, 29 
N.E.2d 726, 307 Mass. 64—-Rosen- 
blum V. Ginls, 9 N.B.2d 626, 297 
Mass. 493—^Brooks v. Davis, 1 N. 
E.3d 17, 294 Mass. 236. 

Absence of snbsldiairy flndlngs does 
not discredit auditor’s report con¬ 
taining general finding.—^Rosenblum 
V. Ginis, 9 N.E.2d 525, 297 Mass. 493. 
General finding held not based on 
subsidiary findings 
Mass.—^Lewls v. Conrad & Co., 42 N. 

E.2d 732, 311 Mass. 541. 

9. Mass.—^Mahoney v. C. & R. Const. 
Co., 42 N.E.2d 255, 311 Mass. 558 
—^Friedman v. Berthiaume, 21 N. 
E.2d 261, 303 Mass. 159. 
la Pa.—^Lentz v. Stroh, 6 Serg. & 
R. 34. 

11. Mich.—Ives v. O’Brien, 33 Mich. 
176. 

12. Kan.—Grifilths v. Reimert, 24 
Kan. 226. 

N.C.—Suit V. Suit, 78 N.C. 272. 

13. N.BL—McKeen v. Converse, ‘ 89 
A. 486, 68 N.H. 173. 

53 G.J. p 765 note 82. 
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facts and circumstances in his report, and then states 
“from the facts land circumstances above stated, I 
find,” etc., the report is construed that the auditor 
based his finding wholly on the facts and circum¬ 
stances stated in the report.l^ The court may ex¬ 
amine accounts and documents presented before the 
referee to ascertain the grounds of his decision, 
but a patent ambigiiity cannot be obviated by proof 


of the meaning of the referees.^^ 

Finding as one of fact or law. Whether or not a 
finding of the referee is one of fact or of law 
depends on the circumstances of the particular 
case.^7 A statement in the report that the referee 
is “of the opinion” from other facts found, followed 
by his conclusion, may be construed to be a finding 
of fact.i8 


B. MAKINa, FORM, REQUISITES, AND CONTENTS IN GENERAL 


§ 122. In General 

The making, form, requisites, and contents of the 
referee’s report are discussed infra §§ 123-139. 

Examine Pocket Parts for later cases. 

§ 123. Formal Requisites 

The report of a referee must be In such form as is 
required by statute. 

With respect to its formal requisites, the report 
of the referee must comply with statutory regula- 
tions.i9 Statutes in some jurisdictions require that 
the referee’s report be in writing aside from 
•such provisions, while it is absolutely necessary that 
the report which the referee makes and renders to 
the court should be in writing,21 it need not be in the 
handwriting of the referee,22 and it is no objection 
that it was drawn up by the counsel for the pre¬ 
vailing party.23 The report should be entitled as of 
the court ordering the refercnce,^^ dated,25 and 
signed,26 although the failure of the referee to 
sign may be cured by adding the signature and re¬ 


filing the report.27 

It is not a fatal defect that the amount is left 
blank when the referee finds that plaintiff is entitled 
to recover and there is denial of his right to re¬ 
cover the full amount alleged if defendant did not 
sustain his dcfciise.28 Where the report states that 
it is made pursuant to the order attached, and two 
orders in different cases are appended, the referee 
will be presumed to have acted under the rule apply¬ 
ing to the case to which the award relates.^® Where 
the referee has previously acted as referee in a 
former reference involving the same matters, his 
report may properly include either the whole or a 
part of his former report.^® 

§ 124. Contents and Sufficiency in General 

The report of a referee must be final, certain, within 
the scope of the order of reference, and confined to the 
matters in issue between the parties. 

The report of a referee must comply with statu¬ 
tory regulations,^! such as a regulation providing 


14. Vt.—^Brifirgs V. Briggs, 46 Vt 
571. 

TTse of word ^'therefore” in general 
finding 

Where ultimate or general finding 
following subsidiary findings states 
“I, therefore, find,'* etc., the general 
finding is expressly based on subsi¬ 
diary findings stated.—Mahoney v. C. 
& K. Const C6., 42 N.B.2d 255, 311 
Mass. 558. 

15. U.S.—Hurst V. Hurst Pa., 12 T, 
Cas.No.6,930, 1 Wash.C.C. 66. 

16. Pa.—Stanley v. Southwood, 6 
Leg. & Ins.H. 4. 

17. nnding as one of law or fact 

(1) Finding of constructive notice 
to the city of defect in sidewalk was 
one of fact to be determined by ref¬ 
eree.—Schoenfeld v. City of Meriden, 
70 A.2d 922, 136 Conn. 346. 

(2) Auditor's statement that in his 
view of law applicable to facts he 
reached conclusion that there was no 
ictual conversion by defendant con¬ 
stituted a Abiding of fact, although 
deducible from other facts, and in¬ 
volving questions of law.—Edinburg 


V. Allen Squire Co., 12 N.E.2d 718, 
299 Mass. 206. 

(3) Other findings. 

Conn.—^Berger v. Town of Guilford, 
68 A2d 371, 136 Conn. 71. 

Mass.—Treblas v. -New Tork Life 
Ins. Co., 196 3Sr.E. 908, 291 Mass. 
138. 

63 C.J. p 749 note 7 [b]. 

18. Vt.—Roth V. Colvin, 82 Vt 125. 
53 C.J. p 766 note 87. 

19. N.T.—Smith v. Geiger, 96 N.B. 
706, 202 N.T. 306—^People ex rel. 
Central New England Ry. Co. v. 
State Tax Commission, 26 N.T.S. 
2d 425, 261 App.Div. 416. 

20 . N.T.—Smith v. Geiger. 95 N.E. 
706, 202 N.T. 306. 

2 L N.J.—Steelman v. Stewart, 2 N. 

J.Law 316. 

53 C.J. p 746 note 65. 

22 . W.Va,—CNlel v. Taylor, 63 S.B. 
471, 59 W.Va. 370. 

53 aj*. p 746 note 66. 

23. Wis.—Harrigan v. Gilchrist 99 
N.W. 909. 121 Wis. 127. 

68 C.X p 747 note 67. 
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24. IT.S.—Chicago Fourth Nat Bank 
V. Neyhardt C.C.N.T.. 9 F.Cas.No. 
4,991, 13 Blatchf. 393. 

63 C.J. p 747 note 68. 

25. Me.—^Eaton v. Cole, 10 Me. 137. 
53 C.J. p 747 note 69. 

26. N.T.—^People ex rel. Central 
New England Ry. Co. v. State Tax 
Commission, 26 N.T.S.2d 425, 261 
App.Div. 416. 

63 C.J. p 747 note 70. 

27. Iowa.—McConkey v. Pendleton, 
137 N.W. 1038, 156 Iowa 744. 

28. Iowa.—^Drath v. Deitz, 15 Iowa 
436. 

29. Mass.—Shaw v. Wise, 44 N.E. 
345, 166 Mass. 433. 

sa Mass.—Hoshor-Platt Co. v. Mil¬ 
ler, 131 N.E. 310, 238 Mass. 518. 

31. Ga.—^Exchange Nat Bank of 
Fitzgerald v. McDonald, 176 S.E. 
18, 179 Ga. 464. 

N.T.—Smith v. Geiger, 95 NJEl. 706, 
202 N.T. 306. 

Tex.—Coke v. Bargaimes, Civ.App., 
116 S.W.2d 904, error dismissed. 
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that the report shall comply with the requirements 
as to a decision by the court in a like case.32 In 
general, the report of the referee must be final, in 
the sense that it must be a complete adjustment of 
the matters referred,S8 certain,within the scope 
of the order of reference,35 a decision of all matters 
referred,^® confined to the matters in issue between 
the parties,**^ and not in excess of the amount of 
plaintiffs claim.88 In some jurisdictions it is not 
improper to file an alternative report in which, after 
setting forth conclusions of law and fact, the referee 
or auditor further reports that, if it should be ad¬ 
judicated that he erred in certain specified particu¬ 
lars, such and such result will follow.^^ Where 
evidence concerning certain matters has been ex¬ 
cluded by the referee, it is improper to include in 
the report a discussion of such matters.^® 

A report on a reference to hear proof and report 
to the court on certain specified matters is sufficient, 
although it is very informal and the findings are not 
separately stated or numbered.^! The authority un¬ 
der which the referee acts need not be stated in 
the report>2 Where the oath which a referee takes 
as a public officer covers the hearing and disposition 


of all matters referred to him, it is not necessary 
that his report in any particuar case should state 
that he was duly sworn to hear it.^^ xhe report 
need not contain a statement of the fees of the 
referee,^^ although insertion of the fees is a matter 
for the discretion of the referee.^® 

Objections and rulings thereon. In some jurisdic¬ 
tions the report must contain objections made before 
the referee^® and his rulings thereon,^'^ and this is 
the rule under statute in some jurisdictions.^^ 

§ 125. Where Several Actions or Cross Suits 
Are Referred 

Where more than one action is referred, separate re¬ 
ports ordinarily must be made by the referee. 

Where more than one action is referred, generally 
there must be separate reports,^^ athough in some 
cases a single award has been held sufficients^^ 
Where cross suits are referred, a single award that 
one of the parties is indebted to the other for a 
certain balance of account has been held suffi- 
cient.51 However, it has been held that it is in¬ 
cumbent on the referee to report his disposition 
of the amount found due both on the claim of plain- 


82. N.T.—Metropolitan Life Ins. Co. 
V. Union Trust Co. of Rochester, 
62 N.B[.2d 59, 294 N.Y. 264, motion 
denied 63 N.E.2d 187, 294 N.T. 962 
tPeople ex rel. Central New Eng¬ 
land Ry. Co. V. State Tax Com¬ 
mission, 26 N.Y.S.2d 425, 261 App. 
Div. 416. 

aCemoraadum of referee 
N.Y.—^Metropolitan Life Ins. Co. v. 
Union Trust Co. of Rochester, 62 
N.B.2d 69, 294 N.Y. 264, motion de¬ 
nied 68 N.E.2d 187. 294 N.Y. 962. 

33. U.S.—Kingston v. Kincaid, Pa, 
14 P.Cas.No.7,821, 1 Wash.C.C. 448. 

63 C.L p 747 note 76. 

Award of costs see Costs 8 264 c. 
Failnre to set fortli contract 
Report of auditor wan not Incom¬ 
plete because it did not set forth 
the contract as to which a auestion 
of interpretation was raised where a 
copy of the contract was attached to 
declaration and embodied in report 
by reference.—Walsh v. Cornwell, 
172 N.E. 865, 272 Mass. 665. 

34. U.S.—^EZlngston v. Kincaid, Fa., 
14 F.Cas.No.7,821, 1 Wash.C.C. 448. 

63 C.J. p 747 note 77. 

36. Cal.—^First Nat. Bank v. Stans- 
bury, 6 P.2d 13, 118 Cal.App. 89. 
Moss.—Smith v. Butler, 188 N.B. 
146, 281 Mass. 87. 

N.J.—^Huff V. Ferguson, 162 A. 449, 
107 N.J.Ba. 559. 

N.Y.—Speciale v. Sclascia, 82 N.Y.S. 

2d 665, 263 App.Div. 901. , 

Tenn—State v. Sharp, 7 Tenn.App. 
217. 


Va.—^Powers v. Sutherland, 160 S.E 
67, 167 Va. 836. 

63 C.J. p 747 note 78. 

Scope of order of reference as affect¬ 
ing referee's authority see supra § 
77. 

Report held within scope of order 
N.Y.—Atlas V. Dick, 81 N.Y.S.2d 126, 
192 Misc. 843. 

Sdsreoltal of date of order of ref- 
orence 

Judgment on an award was errone¬ 
ous where award wan stated to be 
made in pursuance of an order of 
reference, the date of which wan 
mlsrecited.—^Turner v. Moffett, 2 
Wash., V€L, 70. 

36. Me.—Jonah v. Clark, 88 A 395, 
111 Me. 142, Ann.Can.l916A 366. 

53 C.J. p 748 note 79. 

37. U.S.—^Myers v. York, etc., R. Co., 
C.C.Me., 17 P,Cas.No.9,997, 2 Curt 
28, affirmed 18 How. 246, 15 L.Ed. 
380. 

63 C.J. p 748 note 80. 

38. N.Y.—Newhall v. WYatt, 22 N.Y. 
S. 828, 68 Hun 1, reversed on other 
grounds 34 N.B. 1046, 189 N.Y. 
462, 86 A2a.S.R. 712. 

63 C.J. p 748 note 81. 

39. Ga.—Allen v. Davis, 23 S.E.2d 
665, 196 Ga. 167—Griffith v. Moore, 
194 S.EL 661, 186 Ga 120—Robin¬ 
son V. Reese, 165 S.E. 744, 175 Ga 
674. 

63 C.J. p 748 note 82. 

40. Mass.—^Randall v. Peerless Mo¬ 
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tor Car Co., 99 N.B. 221, 212 Mass. 
352. 

41. N.Y.—^In re Thompson, 288 N.Y. 
S. 897, 247 App.Div. 606. 

42. Mass.—Shaw v. Wise, 44 N.B. 
345, 166 Mass. 433. 

63 C.J. p 748 note 87. 

43. Conn,—^Berger v. Town of Guil¬ 
ford, 68 A.2d 871, 136 Conn. 71. 

44. Me.—Smith v. Smith, 82 Me. 
23. 

45. Me.—Smith v. Smith, supra 
48. Pa—Appeal of Mengan, 19 iPa 

221 . 

47. Pa—Appeal of Mengan, supra 

48. S.D.—Sutterfleld v. Magowan, 80 
N.W. 180, 12 S.D. 139. 

53 C.J. p 764 note 96. 

49. N.J.—Craig v. Chraig, 9 N.J.lLiaw 
198. 

53 QJS, p 749 note 8. 

Coiudderatioii of proofs taken under 
either reference 

Court in its discretion could direct 
that proofs taken under either of two 
orders of reference should be consid¬ 
ered in making up both reports, 
where parties Interested in both ref¬ 
erences were the same and the ques¬ 
tions raised in both were much alike. 
—^Zn re Ryan's Estate, 22 A2d 348, 
180 N.J.BQ. 380. 

60. Ky.—^Johnson v. Warren, 10 KY. 
L. 36. 

53 C.J. p 749 note 4. 

51. Va—Coupland v. Anderson, 2 
Call 106, 6 Va 10(5. 
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tiff and the counterclaim of defendant rather than 
merely to strike a balance as between the respective 
claims in amounts fixed by him but not disclosed 
in the decision.52 Where defendant counterclaims 
for conversion of certain property, the referee or 
committee may find in the alternative that defend¬ 
ant is not entitled to credit for the property, un¬ 
less, as a matter of law, on the facts found, plain¬ 
tiff is liable for the conversion,53 

§ 126. Findings of Fact and Conclusions of 

Law 

a. Reference to hear and determine 

b. Other references 

a. Reference to Hear and Determine 

The report of a referee on a reference to hear and 
determine ordinarily contains findings of fact and con¬ 
clusions of law. 

Where the reference is to hear and determine, the 
report of the referee ordinarily contains findings 
of fact54 and conclusions of law,55 particularly 
where statutes so provide.56 Where the reference 
is to include a report of testimony, the findings of 
fact and conclusions of law may be filed subsequent 
to such report of testimony.^^ A general finding in¬ 
stead of specific findings is sufficient,53 except where 
it is otherwise provided by statute's or the order of 
reference.®® A statement of facts in a general find¬ 
ing does not transform it into a special finding.®^ 


Where conflicting evidence raises a doubt in the 
referee’s mind, he should find the facts adversely to 
the party holding the affirmative, and not report his 
inability to find them.®^ In some jurisdictions, 
where findings of law are reported, a brief refer¬ 
ence to the authorities on which such findings are 
predicated must be embodied in the report.®® The 
referee need not give his reasons for his findings,®^ 
although it has been held that the referee, in his 
discretion, may include in his report a statement of 
the reasons for his conclusions.®® 

b. Other References 

In a reference to hear and report facts, conclusions 
of law may not be stated by the referee. 

Conclusions of law may not be stated by the ref¬ 
eree in a reference to hear and report facts,®® and 
the referee has no power to make findings of fact 
in a reference to determine and report on questions 
of fact arising on motion.®*^ 

§ 127. - Matters Included 

The report of the referee must include findings on 
all material facts within the Issues. 

Since the referee, in a reference of a case for 
the trial of all issues, is a substitute for the court 
in a trial by court only, or a substitute for the jury 
in the trial by jury, as considered supra § 75, his 
report ordinarily must contain only the findings per¬ 
missible in such cases.®® While it is improper to 
include findings without the issues,®® all material 


62. N.T,—'Knickman v. Gene Mee- 
nan, Inc., 285 N.T.Q. 476, 247 App. 
Div. 736—La Granffe v. Merritt, 84 
KT.S. 1092, 88 App.Dlv. 279—Cable 
Flax Mills V. Early, 76 N.Y.S. 191, 
72 App.Dlv. 213—^Pinsker v. Pinsk- 
er, 60 N.Y.S. 902, 44 App Div. 601. 

53. Conn.—Slosberff v. Callahan Oil 
Co., 7 A.2d 863, 125 Conn. 651. 

54. Mass.—^Virllante v. Old South 
Trust Co., 146 N.E. 670, 251 Mass. 
385. 

63 C.J. p 749 note 7—26 C.J. p 648 
note 76. 

55. N.C.—^Barcroft v. Boberts, 91 N. 
C. 363. 

63 C.J. p 750 note 8. 

56. Ga.—^Pickens v. Jackson, 129 S. 
E. 639, 161 Ga. 124. 

63 C.J. p 750 note 9. 

67. Or.-JShell Co. v. O'Bellly, 258 P. 

1046, 121 Or. 215. 

53 C.J. p 750 note 10. 

58. Pa.—Philadelphia Co. v. XT. S. 
Improvement Co., 86 A. 742, 180 Pa. 
236. 

68 O.J. p 760 note 13. 

69. Mo.—Caruth-Bymes Hardware 


Co. V. Wolter, 3 S.W. 865, 91 Mo. 
484. 

63 C.J. p 750 note 11. 

60. Mo.—Caruth-Byrnes Hardware 
Co. V. Wolter, 8 S.W. 865, 91 Mo. 
484. 

53 C.J. p 750 note 12. 

61. Ind.—^Delaney v. Gubbins, 104 N. 

62. 13, 181 Ind. 188. 

62. N.Y.—^Bradley v, McLaughlin, 8 
Hun 546. 

63. Pa—^Lackawanna Iron, etc., Co. 
V. Fales, 6 Leg.Gaz. 14. 

64. Minn.—^McMurphy v. Walker, 20 
Minn. 882. 

63 C.J. p 750 note 16. 

65. Mass.—Petittl v. Pemello, 26 N. 
B.2d 711, 306 Mass. 27-4—Sojka v. 
Dlugosz, 200 N.E. 554, 293 Mass. 
419—^Pair v. Manhattan Insurance 
Co.. 112 Mass. 820. 

66 . Mass.—^Lunn & Sweet Co. v. 
Wolfman, 167 N.E. 641, 268 Mass. 
846—Greene v. Carey, 97 N.E, 70, 
210 Mass. 536. 

53 C.J. p 750 note 22. 

Report on reference to: 

State account see infra 5 138. 
Take testimony see infra S 137. 
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67. N.Y.—Sanders v. Rhewbottom, 7 
N.Y.St. 167. 

68 . Minn.—^Lundell v. Cheney, 52 N. 
W. 918, 60 Minn. 470. 

69. Ky,—Walden v. Hacker & Mar¬ 
cum, 61 S.W.2d 667, 244 Ky. 627. 

N.Y.—Moore v. Martine, 107 N.Y.S. 
652. 

53 C.J. p 761 note 30. 

Pleadings as limiting authority of 
referee see supra § 78. 

Effect of stipulatioxL by parties 
Stipulation of counsel for parties 
to action that, under pleadings, ques¬ 
tion whether plaintiff was entitled to 
recover on either express or implied 
contract might be determined by ref¬ 
eree, did not authorize referee to 
pass on merits of case and make 
such findings as facts warranted re¬ 
gardless of pleadings.—‘Ford v. In¬ 
habitants of Town of Whitefleld, 16 
A.2d 857, 137 Me. 126. 

Court cannot obligate referee to 
make findings that may turn out to 
be entirely irrelevant, thus expand¬ 
ing the Issues beyond need and rea¬ 
son.— N. H. Bedlon Co. v. Franklin 
Square Corporation, 11 A.2d 821, 90 
N-H. 619. 
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facts within the issues must he found,70 whether 
the evidence is conflicting or unicontradictory;^! 
but other facts need not he negatived in express 
terms,72 facts not found being negatived by impli- 
cation.72 Where at the conclusion of plaintiiFs evi¬ 
dence defendant moves to dismiss the action, and 
such motion has the effect of submitting the cause 
on plaintiff's evidence alone, it is within the prov¬ 
ince of the referee to include in his report find¬ 
ings of fact based on such evidence.74 

The referee should find the ultimate facts.75 
Merely evidentiary facts need not be found,75 or 
inferences which may be drawn from facts al¬ 
ready found,*77 nor need the effect of parts of the 
evidence be specifically found.78 A mere detail of 
the testimony of the witnesses is no finding of 
facts within the meaning of the law.79 So, where 
general findings of every material fact in issue are 
made, it is not necessary to answer numerous ques¬ 
tions about minute details.®® In a reference to re¬ 
port on specific questions of fact involved, the fact 
that a finding is the personal opinion of the referee 
is not improper.®! 


§ 128. -Requests for Findings 

a. In general 

b. Time and form 

a Determination 

d. Manner of noting ruling on requests 
a. In General 

Whera authorized by statute, either of the parties 
may present to the referee requests for particular find¬ 
ings of fact and conclusions of law. 

In some jurisdictions statutes provide that either 
party may present to the referee requests for par¬ 
ticular findings of fact and conclusions of law.®® 
If no requests are presented, it has been held that 
special findings need not be made.53 Where a re¬ 
quest presents more than one proposition, the ref¬ 
eree need not pass on its several parts separately.®^ 
The remedy for omission to find on a material fact 
is by application to the referee for a supplementary 
finding.®® Requests for findings of fact should not 
be incorporated into the report or attached to it®5 
Where it is no part of the duty of the referee to 
pass on requests for rulings of law, the referee is 


70. Me.—Chaput v. Lussier, 159 A. 
851, 181 Me. 145. 

53 C.J. p 761 note 31—26 CJ. p 548 
note 76 [a]. 

Xmmaterlal facts need not be found. 
Conn.—^Rlce v. Bice, 68 A.2d 623, 184 
Conn. 440, affirmed 69 S.Ot 751, 336 

U.S. 674, 93 LJEd. 967. 

N.C.—^Harrison v. Darden, 26 S.B.2d 
860, 223 N.a 364. 

58 C.J. p 761 note 31 [sr]. 
iBsaes as to whloh no evldenoe is 
produced 

Beferee need not report formally 
on issues as to which no evidence 
was Introduced.—^McGlaughlin v. 
Pickerel, 46 N.E.2d 368, 381 Ill. 574— 
63 C.J. p 761 note 31 [f]. 

Superfluous flnding 
Where referees made general find¬ 
ing that defendant performed his 
fiduciary obligation to plaintitf, re¬ 
fusal to rule as to defendant's duty 
as agent was not error, since such 
finding would have been superfluous. 
—Edwards v. Hall, 42 A.2d 340, 141 
Me. 239. 

71. N.Y.—Meacham v. Burke, 64 N. 
T. 217. 

72. N.T.—Sermont v. Baetjer, 49 
Barb. 362—Nelson v. IngersoU, 27 
How.Pr. 1. 

73. N.T.—Sermont v. Baetjer, 49 
Barb. 362. 

53 C.J. p 751 note 34. 

74. m.—Kanauske v. Clark, 67 N.B. 
2d 890> 'SOS 111. 367. 

Dismissal or nonsuit before referee 
see supra 4 106. 

7B- Conn.—Cohn v. City and Town 


of Hartford, 87 A.2d 237, 130 Conn. 

699, 162 A.L..B. 604. 

Vt.—^Van Dyke v. Grand Trunk B. 

Co., 78 A. 968, 84 Vt 212, Ann-Cas. 

1913A 640. 

What constitutes ultiinats facts 

(1) By ultimate facts is meant 
the ultimate conclusions of fact 
which will enter immediately into 
and be determining elements In the 
judgment of the court—Cohn v. City 
and Town of Hartford, 87 A.2d 287, 
130 Conn, 699, 162 A.L.R. 604. 

(2) The determination of ultimate 
facts by a referee often requires the 
application to the subordinate facts 
of principles of law, but the conclu¬ 
sion reached may be none the less 
a finding of an ultimate fact—Cohn 

V. City and Town of Hartford, supra. 

(3) Words in referee’s report that 
deceased husband never established a 
home in Nevada and that he intended 
to do so In the future if he did not 
like place where he was living, but 
that he did not have an unqualified 
intention to make a home in Nevada, 
and that it was not his bona fide 
domicile, constituted a finding of ul¬ 
timate fact.—Rice v. Bice, 58>A.2d 
523, 134 iConn. 440, affirmed 69 S.Ct. 
751, 336 TJ.S. 674, 93 D.Bd. 967. 
intiniate sad subordinate faots 

<1) Beferee by his report properly 
found the ultimate fact as to de¬ 
ceased husband’s residence in Nevada 
and also the subordinate facts.—Bice 
V. Bice, supra. 

(2) It is proper for auditor to re¬ 
port, in addition to detailed sub¬ 
sidiary findings, an ultimate finding 
as to the total sum recoverable.— 
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Lawrence v. Old Silver Beach, 21 N- 
E.2d 956, 303 Mass. 377. 

76. N.C.—Jones v. Flynt, 74 SJB. 
817, 169 N.C. 87. 

53 C.J. p 751 note 35. 

Report of evidence with decision or 
findings see infra § 136. 

77. Conn.—^Rice v. Bice, 58 A-2d 623, 
134 Conn. 440, affirmed 69 S.Ct. 
761, 336 XJ.S. 674, 9$ L.Ed. 957. 

Me.—^Edwards v. Hall, 42 A.2d 340, 
141 Me. 239. 

53 C.J. p 751 note 36. 

78. Minn.—^Lundell v. Cheney, 62 N. 

W. 918, 50 Minn. 470. 

N.C.—clones v. Flynt, 74 S.E. 817, 159 
N.a 87. 

79. Mo.—Walton v. Walton, 17 Mo. 
876. 

Pa.—Weber v. Weber, IOom.PL, 7 
Monroe L.B. 40. 

80. Han.—^Republic County School- 
Dlst. No. 8 V. Howell, 24 P. 366, 
44 Kan. 285. 

81. Cal,—Jackson v. Allen, 203 P. 
411, 55 CalJ^p. 257. 

82. N.T.—^Metropolitan Life Ins. Co. 
V. Union Trust Co. of Rochester, 
62 N.E.2d 59, 294 N.T. 254, motion 
denied 63 N.B.2d 187. 294 N.T. 962. 

53 O.J. p 753 note 67. 

83. U.S.—^Paine v. Standard Plunger 
El. Co., aC-Pa., 186 P. 605. 

63 C.J. p 758 note 68. 

84. N.T.—Davis v. Leopold, 87 N.T. 
620. 

85. Minn.—^Bryant v. Lord, 19 Minn. 
396. 

86 . Mass.—Zarthar v. Sal^ba, N. 
E. 367, 282 Mass. 568. 
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not required, without specific direction, to report 
requests for rulings of law.87 However, it has also 
been held that the referee should incorporate in his 
report such claims of law as were made by the 

parties and which either of the parties desires 

to have determined iby the court 8 8 

b. Time and Form 

Requests for findings by the referee must be made 
within such time and in such form as may be prescribed 
by statute or rule of court. 

Independently of statute, a request for special 
findings of fact is not seasonable when made after 
the referee has filed his report89 A request for 
findings must be made within such time as may 
be fixed by statute or rule of court90 as, for ex¬ 
ample, before final submission of the case to the 

court or referee or within such time thereafter, 
prior to the decision or report, as may be permit- 
ted.®! Where the parties have so stipulated, re¬ 
quested findings may be filed after the referee's 
report has been passed on,92 but the mere fact that 
a party’s attorney incorrectly assumed there was 
an' agreement that notice would be given before 
delivery of the report, and hence, failed to make re¬ 
quests for findings until after delivery of the re¬ 
port and judgment thereon is not within such 

rule.98 

Form, The statement containing the requests for 
findings should be in the form prescribed by stat- 
ute.8^ The request should be plainly stated in a 
single proposition, the whole of which can be grant¬ 
ed or refused.95 Thus, where a request to find 
embraces several propositions, some of which the 
party making the request is entitled to have found 
and some not, a refusal of the request as a whole 


is not error.98 

c. Determination 

On requests for findings, the referee must find a ma¬ 
terial fact of which there is legal proof and no proof to 
the contrary or proof of facts or circumstances showing 
Its Improbability, 

On requests, the referee must find a material fact 
of which there is legal proof and no proof to the 
contrary, nor proof of facts or circumstances show¬ 
ing its improbability,97 but a request to find an im¬ 
material fact,98 or facts not within the issues,99 
or merely incidental matters of fact,i or a mere 
evidential fact,2 or a fact which has been already 
substantially covered by the findings embodied in 
the report,8 or a fact which is but a link in the 
chain of propositions logically leading to a contrary 
result to the finding which is sustained by evi¬ 
dence,^ should be denied. Refusing to make par¬ 
ticular findings is harmless where no prejudice re¬ 
sults.® An express refusal by a referee to find as 
requested is a ruling to the effect that the evidence 
will not justify such a finding, or that, if found, 
the fact is not material to the issue.® 

d. Manner of Noting Ruling on Requests 

Where required by statute, the referee at or before 
giving his report must note in the margin the manner 
in which each request for findings has been disposed of 
and must file or return the statement thus noted. 

The statutory provisions concerning requests for 
findings sometimes include a requirement that at or 
before giving the report the referee must note in 
the margin the manner in which each request has 
been disposed of and must file or return the state¬ 
ment thus noted, although an omission so to do does 
not affect the validity of the report^ Where no 


87. Mass.—^Lunn & Sweet Co. v. 
•Wolfman, 167 N.B. 641, 268 Mass. 
346. 

88. Conn.—Coralnik Hat Co. v. De- 
lohery Hat Co., 120 A. 283, 98 Conn. 
560. 

Heservation of questions of law for 
court see Infra § 135. 

89. N.H.—^Drown v. Hamilton, 44 A. 
79, 68 N.H, 23. 

90. N.T.—^Moyer r. New Tork Cent., 
etc., R. Co., 88 N.Y. 351—^Bamc v. 
Neuss, 2 N.T.Clv.Proc. 185. 

91. N.T.—^Moyer v. New Tork Cent., 
etc., R. Co., 88 N.T. 861. 

53 0.3*. p 753 note 72. 

When report ‘'rendered” 

A report is “rendered,” within stat¬ 
ute allowing: requests before the 
cause is finally submitted or within 
such time afterward and before the 
report is '^rendered** as the referee 
may allow, when the referee has 
dctually decided the case, signed the 


record embodying such decision, and 
notified the parties thereof.—ICraig v. 
Craig, 21 N.T.S. 241, 66 Hun 462. 

98. N.T,—^McCormick v. Walker, 142 
N.T.S. 769, 168 App.Div. 54. 

93. N.T.—^Kinsila v. Shubert, 145 N. 
T.S. 30, 160 App,Div. 8. 

94. N.T.—In re Troughton, 166 N.T. 

S. 1077, 101 Misa 386. 

53 C.J*. p 753 note 76. 

95. N.T.—Steubing v. New Tork Bl. 
R Co., 34 N.E. 369, 138 N.T. 668. 

96- N.T.—Steubing v. New Tork El. 
B. Co., supra. 

97. N.T.—Beck v. Sheldon, 48 N.T. 
865. 

53 aj. p 763 note 78, 

98. N.T.—^McCulloch V. Dobson, 30 
N.B. 641, 133 N.T. 144. 

53 C.jr. p 753 note 79. 

99. Iowa.—^Keokuk County v. How¬ 
ard, 42 Iowa 29. 

N.T,—Wiltsie V. Eaddie, 4 Abb.Dec. 
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624, 4 Transor.App. 481, 4 Abb.Pr., 
N.S., 392. 

1. N.T.—Stanley v. New Tork Bl. R. 

Co., 17 N.T.S. 931, 63 Hun 629. 

8. N.T.—Bly V. Whitehall, 24 N.E. 
943, 120 N.T. 506. 

3. N.T.—^McCulloch V. Dobson, 30 N. 
B. 641, 133 N.T. 144. 

53 C.J. p 754 note 83. 

4. N.T.—Crim v. Starkweather, 32 
N.B. 701, 136 N.T. 635. 

5. N.T.—^Thompson v. Vroman, 21 
N.T.S. 170, 66 Hun 246. 

53 O.J. p 754 note 85. 

6. N.T.—^Excelsior Petroleum Co. v. 
Lacey, 3 Hun 111. 

7. N.T.—^Metropolitan Life Ins. Co. 
V. Union Trust Co. of Rochester, 62 
N.E.2d 59, 294 N.T. 264, motion de¬ 
nied 63 N.E.2d 187, 294 N.T. 962. 

53 C.J. p 764 note 87. 

Repeal and xednaotmest of statute 
N.T.—^Lazarus v. Metropolitan EL R. 
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disposition of requests is noted thereon, a referee 
must Ibe presumed to have refused to find conclu¬ 
sions of law requested by defendant, where, if he 
had found such conclusions, he could not have ren¬ 
dered the report that he did render.^ The notation 
need not be made imtil the decision is entered,^ 
and it may be made after the delivery or filing of 
the report in a case where the failure to do so was 
due to inadvertence.10 

§ 129. - Requisites and SufiBciency 

The findings of the referee must be specific, distinct, 
and consistent with each other and the conclusions of law 
must be supported by the findings of fact 

The findings of the referee embracing all the ma¬ 
terial questions referred must be specific^^ and 
distinct.12 So, the findings must be consistent 
with each other,and the conclusions of law 
must be supported by the findings of fact.^^ 
However, it has been hdd that a referee or audi¬ 
tor may make findings on diverse theories under 
the facts adduced, subject to the court’s determina¬ 
tion of the controlling issues which are beyond the 
province of the referee to decide.i5 It is not es¬ 
sential that the findings be supported by the min¬ 


utes.^-* 

Findings of the facts and conclusions must be 
such that a judgment can be rendered thereon, 
but it is not necessary that all the allegations in 
the pleadings be supported specifically by findings.^* 
The referee has no power to make findings ex¬ 
cept on evidence regularly admitted at the hear- 
ing.i® In order that a referee’s report may be the 
proper basis of a judgment, his findings must be 
based on substantial testimony and not made on 
mere speculation, guesswork, or supposition.^® 
Findings may be made on the balance of proba¬ 
bilities as disclosed by all of the evidence.^i In or¬ 
der to sustain a finding of an ultimate fact drawn 
from subordinate facts, it must have been logically 
drawn from the subordinate facts without violat¬ 
ing the plain rules of reason.22 A party cannot 
require a referee to find facts and conclusions of 
law against him in such form as he may frame.^^ 
It is not the duty of a referee to set forth the 
processes by which he arrived at his findings 
of fact24 

The referee ordinarily should not report in the 
first instance questions as to the admissibility of 


Co., 40 N.B. 240, 145 N.T. 681, 24 
N.Y.Clv.Proc. 260. 

63 C.J. p 754 note 91 [a]. 

& N.Y.—stickles v. MUler, 128 N.Y. 

S. 487, 143 App.Dlv. 763. 

9. N.Y.—^Lazarus v. Metropolitan £21. 

R. ICo., 40 N.B, 240, 146 N.Y. 681, 24 
N.Y.Civ.Proc. 260. 

la N.Y.—CTrledmau v, Bierman, 43 
Hun 387. 

11. N.C.—^French v. Richardson, 83 

S. E. 31, 167 N.C. 41. 

63 C.J. p 762 note 49. 

12. N.Y.—Kley v. Healy, 29 N.Y.S. 
3, 9 Misc. 93, affirmed 44 N.B. 160, 
149 N.Y. 846. 

Pa.—Orlowski v. Bast Bear Ridsre 
Coal Co., CoulPI., 42 Sch.Legr.Rec. 
69. 

53 C.J. p 762 note 60. 

Findlnsr held not vague 
Ga. —Southern Feed Stores v. Sand¬ 
ers, 20 S.B.2d 413, 193 Ga. 884. 

13. N.Y.—Kelly v. Leggett, 26 N.B. 
272, 122 N.Y. 634, 1 SilvApp. 89. 

53 C.J. p 762 note 61. ^ 

Findings held consistent or not In^ 
consistent 

Mass.—Sawyer v. Shader, 75 N.B.2d 
647, 321 Mass. 726—Salonen v. 
Paanenen, 59 N.B.2d 6,. 817 Masa 
771—Weiss V. Balaban, 53 N.B.2d 
83, 816 Mass. 890—^Brule v. (Union 
St. Ry. Co., 62 NJ2.2d 388, 816 
Mass. 268—Murphy v. Moore, 61 N. 
B.2d 806, 314 Mass. 781—Nolan v. 
Shea, 46 N.B.2d 966, 312 Mass. 631 
—Shoobrldge v^ Callahan, 89 N.B. 

76C.J.S.—17 


2d 429, 810 Mass. 632—^Tagerman 
V. Railway Express Agency, 33 N. 
B.2d 669, 808 Mass. 617—^Leahy v. 
Inspector of Buildings of City of 
New Bedford, 81 N.H.2d 436, 808 
Mass. 128—Levovsky v. Horvitz, SO 
N.E.2d 411, 807 Mass. 475—Run- 
nells V. Cassidy, 29 N.B.2d 782, 
307 Masa 128—^Murphy v. Smith, 
29 N.E.2d 726, 807 Mass. 64—White 
V. Lewis, 26 N.B.2d 801, 805 Mass. 
460—^Lisbon Spinning Co. v. Wor^ 
cester Tiro Fabric Co., 17 N.E.2d 
818, 301 Mass. 437—Kohutynskl v. 
Kohutynski, 5 N.B.2d 345, 296 

Mass. 74. 

N.Y.—Bleistein v. Studer, 8 N.Y.S. L 
63 C.J. p 752 note 51 [b]. 
lA Mass.—^Tavano v. City of Wor¬ 
cester, 192 N.B. 22, 287 Mass. 420. 
53 C.J. p 762 note 52. 

Ck>n61iudon8 held supported by find- 
ings of fact 

Ga—Thomas v. Fred W. Amend Co., 
26 SH.2d 415, 196 Ga 456—Manry 
V. Hendricks, 18 iS.B.2d 97, 66 Ga 
App. 442. 

Mass.—White v. Lewis, 26 N.B.2d 
301, 806 Mass. 460. 

16. Tex.—Coke v. Bargaimes, Civ. 
App., 116 &W.2d 904, error dis¬ 
missed. 

16. Vt—Kimball v. Hayward, 95 A. 
691, 89 Vt. 881. 

68 C.J. p 762 note 68. 

17. Mich.—Weirich v. Cook, 89 Mich. 
134. 

, 63 C.J. p 752 note 54. 
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Judgment rendered on report of 
referee see Judgrments S 105. 
General finding without reference to 
particular count 

Where action was one on which a 
general verdict or finding could be 
taken, and two counts were Joined 
properly, to support a Judgrment, au¬ 
ditor was not reoulred to state under 
which count of declaration he made 
his finding for plaintiff.—John A. 
Frye Shoe Co. v. Williams, 46 N.A 
2d 1, 812 Mass. 656. 

18. Conn.—^Preston v. Preston, 128 

A. 292, 102 Conn. 96. 

19. fCal.—^In re McNamee, 20 P.2d 
722, 131 Cal.App, 80. 

20. Mo.—Hunt V. Lehrack, App., 246 
S.W. 62. 

21. N.H.—N. E. Redlon Co. v. Frank¬ 
lin Square Corporation, 195 A. 848, 
89 N.H. 137, reheard 197 A. 829, 
89 N,H. 137. 

22. Conn.—^Rice v. Rice, 68 A.2d 
623, 184 Conn. 440, fiffirmed 69 S.Ct. 
761, 836 U.S. 674, 93 L.Bd. 967. 

General finding held warranted 
Mass.—^Lewis v. Conrad & Co., 42 N. 

B. 2d 732, 811 Mass. 641. 

28. N.Y.—Lefler v. Field, 47 N.Y. 
407. 

24. Minn.—Lundell v. ChenOy, 52 !N. 

W. 918, 60 Minit .4fO. . « ^ 

N.Y.—Dolan v. Merritt;^ 1® Hun 2Z« 
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evidence, but should himself decide them.26 Where 
there are a large number of independent causes of 
action, there should be separate findings for each 
cause of action,^® but separate findings are not re¬ 
quired where the pleadings do not call for such 

findings.27 

§ 130. - Separate Statement 

Findings of fact and conclusions of law In a referee’s 
report generally must be stated separately, particularly 
where a separate statement is required by statute. 

Findings of fact and conclusions of law in a re¬ 
port of a referee are generally required to be 
stated separately,28 particularly where statutes so 
provide.28 The statutory rule does not require 
the report to be in any particular form^o or that it 
be paragraphed or arranged under appropriate sub¬ 
divisions it is sufficient if the conclusions of fact 
and law are stated separately somewhere in the 
report and that they be not so blended as to be in¬ 
distinguishable from each other.82 it is no objec¬ 
tion that findings of fact are classified as conclu¬ 
sions of law.8S 

§ 131 . Failure to Find on Particular 

Questions 

All the material facts within the issues must be 
found by the referee, as discussed supra § 127. 

Examine Pocket Parts for later cases. 

§ 132. — Defects and Errors 

Findings which the referee is not authorized to make 
may be treated as surplusage. 

Findings which the referee is not authorized 


to make may be treated as surplusage.®^ Where the 
referee in a reference to hear and report facts ex¬ 
ceeds his authority by reporting conclusions in ad¬ 
dition to the facts, court may reject the for¬ 
mer and find the issues on the facts reported 
in such case where judgment has been rendered on 
the report, the conclusions of law improperly con¬ 
tained in the report do not invalidate it unless the 
party is prejudiced thereby.®® A finding without 
any evidence to justify it constitutes an error of 
law.®7 Mistakes of fact in the findings, when im¬ 
material, are not fatal.®® Erroneous conclusions 
of law on an immaterial or unimportant question 
do not of themselves vitiate the report.®® 

§ 133 . -Amendment or Correction 

In some Jurisdictions a referee appointed to report 
a judgment may amend his findings of fact and conclu¬ 
sions of law until Judgment has been entered. 

In some jurisdictions a referee appointed to re¬ 
port a judgment may amend or revise his findings 
of fact and conclusions of law until judgment has 
been entered.^® In other jurisdictions, after the 
referee has rendered his report, no substantial 
change may be made by him in the findings of fact 
and conclusions of law,^i ‘[>ut a referee may amend 
findings to correct palpable error in the formulation 
thereof, even after his decision is complete.^® 

§ 134, — Additional Findings 

A referee has no power to make additional findings of 
fact or of law after he has nrvade his decision and de¬ 
livered his report. 

After a referee has made his decision and de¬ 
livered his report, he has no power to make addi¬ 
tional findings of fact or of law.^® 


25. Pa.—^In re Dougherty’s Estate, 
14 Phila. 288. 

26. Mo.—State v. Peterson, 89 S.W. 
458, 49 IS.W. 1094, 142 Mo. 62$. 

27. Mo.—Pullls V. SomervUle, 117 S. 
W. 736, 218 Mo. 624. 

28. Minn.—^McMurphy v. Walker, 20 
Minn. 382. 

63 C.J. P 751 note 42. 

Pallure to state separately as ground 
for recommittal see infra $ 210. 

29. Ga.—Exchange Kat. Bank of 
Fitzgerald v. McDonald, 176 S.E. 
18, 179 Ga. 464. 

Iowa.—^Toung v. Scoyille, 68 N.W. 
670, 99 Iowa 177. 

Ohio.—^Mennel Milling lOo. v. Slosser, 
45 K.E.2d 806, 140 Ohio St 445. 

Pa.—Frank’s Specialty Shop v. 
O’Malley, Com.Fl., 86 IiUz.Leg.Beg. 
411. 

4)8 P VW note 43. 

Beasons for statutoir regnlrement 
GaiS-iEatOhange hTat Batdc of Fitz¬ 


gerald V. McDonald, 176 S.B. 18, 179 
Ga. 464—Southern Pine Co. v. 
Dickey, 71 S.E. 1110, 136 Ga. 662. 

30. Iowa.—^Toung v. Scoville, 68 N. 
W. 670, 99 Iowa 177. 

31. Iowa.—^Toung v. Scoville, supra. 
53 C.J. p 752 note 45. 

32. Iowa.—^Toung v. Scoville, supra. 

33. Mich.—Ferris v. Qulmby, 2 N.W. 
9, 41 Mich. 202. 

63 CJ. p 762 note 47. 

34. Cal.—^First Nat Bank v. Stans- 
bury, 5 P.2d 13, 118 CSal.App. 89. 

Defects as grounds for recommittal 
of report see infra 8 210. 

35. Conn.—Stebblns v, Waterhouse, 
20 A. 480, 58 Conn. 870. 

63 C.J. p 753 note 63. 

86 . Iowa.—Shlndler y. Luke, 43 
Iowa 89. 


37. ‘ 


Ma-^Eennebunk, Eennebunkport 
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and Wells Water Dist v. Maine 
Turnpike Authority, 71 A.2d 620. 
sa N.T.—Wehrum v. Kuhn, 61 N. 
T. 623. 

N.C.—Wiley v. Logan, 2 S.E. 598, 96 
N.C. 610. 

69. Neb.—^Tates v. Kinney, 27 N.W. 
132, 19 Neb. 275. 

40. Minn.—Sons v. Sons, 186 N.W. 
809, 151 Minn. 334. 

Amendment of report see supra S 


41. N.T.—President and Directors 
of Manhattan ICo. v. Erlandsen, 36 
N.T.S.2d 136, affirmed 43 N.T.S.2d 
639, 266 App.Div. 888, appeal denied 
44 N.T.S.2d 471, 266 App.Div. 924. 

42. N.T.—Corr V. Hofbnan, 176 N.B. 
883, 256 N.Y. 254. 

43- N.T.—^Bamc v. Neuss, 2 N.T.Civ. 
Proo. 186—^Nelson v. Ingersoll, 27 
How.Pr. 1. * - 

Additional report see auxha F 119* 
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§ 135. — Reservation of Questions of Law 
for Court 

In some Jurltdlctlons « referee authorized to decide 
questions of law and fact may, In his report, leave to 
the court the decision of questions of law. 

In some jurisdictions, sometimes under the ex¬ 
press provisions of a rule of court, a referee au¬ 
thorized to decide questions of law and fact may, 
in his report, leave to the court the decision of 
questions of law arising in his investigation,^^ but 
in at least one jurisdiction the contrary is true as 
to compulsory references.^5 

§ 136. Report of Evidence with Decision or 
Findings 

A referee In making his report ordinarily Is not re¬ 
quired to report the evidence unless he is directed to do 
80 In the order of reference or by statute or rule of court. 

A referee in making his report of the proceed¬ 
ings, had imder the rule or order of reference, or¬ 
dinarily is not required to,^® and should not,^^ re¬ 
port the evidence, except where required by the 
order of reference,^* or where required by the 
provisions of the statute controlling the reference^^ 


or rule of practice.^® Under a rule of court pro¬ 
viding that, where the objections filed by a party 
raise the question whether the evidence is suffi¬ 
cient in law to support a finding made, no summary 
of the evidence shall -be made without special or¬ 
der of court unless the evidence shall have been 
taken by a stenographer selected or approved by 
the referee or master before any evidence was 
introduced, the party is entitled to a summary of 
the evidence as a matter of right where the evi¬ 
dence was taken by a stenographer selected or ap¬ 
proved by the referee,®^ but there is no right to 
such summary where the rule was not complied 
with in the selection and approval of the ste- 

nc^apher.52 

§ 137. Report on Reference to Take Testi¬ 
mony 

On a reference merely to take testimony the referee 
has no poWer to make findings of fact or to state con¬ 
clusions of law. 

The referee has no power to make findings of 
fact on a reference merely to take testimony;®® 
nor may conclusions of law be stated by the referee 


44b Me.—^Bradford v. Davis, 56 A.2d 
68 , Me. 124—Courtenay v. 

Gagne, 48 A.2d 817, 141 Me. 302— 
Kliman v. Dubuc, 182 A. 160, 134 
Me. 112. 

63 C.J. p 754 note 92, p 759 note 64 

[to]. 

45. Psu—Sutton V. Horn, 7 ISerg. & R. 
228—^Hoffman v. Walbom, 1 Pear¬ 
son 18. 

46. Me.-^Wedge v. Butler, 6 A. 2d 46, 
136 Me. 189. 

53 C.J. p 755' note 4. 

In absence of request, a referee Is 
under no obligation to report the evi¬ 
dence heard by him.—'Wedge v. But¬ 
ler, supra. 

47. m. —Prince v. Cutler, 69 HL 267. 
53 C.J. P 756 note 5. 

fia Massaohusetts 

(1) An auditor is not limited In 
his report to a naked summary of 
facts found or of account between 
the parties, but he may at his dis¬ 
cretion include in it a narrative, of 
circumstances of the case, and a 
statement of evidence given before 
him.—Petittl v. Perriello, 25 N.B.2d 
711, 805 Mass. 274—Fair v. Manhat¬ 
tan Ins. Co., 112 Mass. 320. 

(2) Gen.Ii., ter. ed., c 214 9 24 and 
Super.Ct. l^ules, rule 76, providing for 
reporting of evidence In a case tried 
befora a 4ud|re by designation by 
judge of a stenographer or other 
person have no application to hear¬ 
ings before aoUitors.—OCelley v. Aa> 
noiLd, 96 lSJSL2iy 150, ,326 Masa>eil. 


48. Iowa.—Goodale v. Case, 32 N.W. 

414, 71 Iowa 434. 

53 iC.J. p 765 note 1. 

Beferenoe not requiriag report of 
evidence 

Reference requiring referee to hear 
parties and their evidence and report 
his findings to the court, together 
with such facts and questions of law 
as either party may request, does not 
require a report of the evidence or 
any part of it, but only a report of 
such facts pertinent to the Issues as 
he flnda^and such as he is requested 
by either of the parties to find, with 
his rulings of law.—Smith v. Butler, 
183 N.E. 145, 281 Mass. 87. 

49. N.C.—^PacK V. Katzin, 1 S.E.2d 

566, 215 N.C. 233. 

53 C.J. p 755 note 2. 

Failure to oppose confirmation of 
report 

Where peither plaintift nor defend¬ 
ant excepted to referee’s findings of 
fact, and confirmation of referee's re¬ 
port was unopposed, the repprt was 
sufficient without stenographer's 
minutes.—Hells v. Hells, 12 N.T.S.2d 
699, 267 App.Div. 863. 

Xncorpoiatiou of general statement of 
niiinge on evidence 

Where objections to evidence Tof- 
fered in hearing before referee were 
to all testimony tending to show cer¬ 
tain facts, incorporaj^on by referee 
in his report of general statement 
of his rulings, rather than i^ing on 
each objection, was sufficient, where' 
it afCorded parties and reviewing 


judge on exceptions filed full oppor¬ 
tunity to consider effect of referee’s 
ruling and give proper weight to his 
findings from evidence reported.— 
Pack V. Katzin, 1 SJBI.2d 566, 215 N. 
C. 283. 

50. N.r.—Pope V. Perault, 22 Hun 

468. - ' 

53 C.J. p 755 note 8. 

51- Mass.—^Ravage v. Johnson, 56 N. 

E.2d 25, 316 Mass. 558. 

What coustltuteB selectioiL or ap. 
proval 

(1) In order that parties objecting' 
to report of auditor may have a sum¬ 
mary of the evidence. It must affirma^ 
tively appear before the hearing be¬ 
gins that the stenographer is taking 
the evidence at the hearing pursuant 
to the rule and it is not enough that 
the stenographer be present and take 
the evidence even If he is chosen by 
the auditmr.—OEtavage v, Johnson, su- 
pra. 

(2) Administering of oaths to a 

stenographer who was sworn at de¬ 
fendant's request, but who was not 
approved by auditor, was not equiva¬ 
lent tb selection or approval of 
stenographer by auditor.—John A, 
Frye Shoe Co. v, Williams, 46 N.ll2d 
1, 312 Mass. 656. ^ 

52. Mass.—^Ravage v. Johnson, 56* 

N.E.2d 25, 316 Mass. 558-~^ohn^ A. 

Frye Shoe Co. v. Williams, 46 

2d 1, 812 Mass- 666. , -- . ^ 

68. Fa.—Appeal of Riddle, 16^ Bdf* 

171. ' , 1 ■ < ' - 
'63 C.J. p 750 note 16. * ^ 
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in such a reference.®^ Where the order directs the 
taking of prooi and the reporting thereof, together 
with the testimony, a referee has authority to find 
the facts as well as to report the testimony,56 and 
to report his conclusions of law.58 

§ 138. Report on Reference to Take or State 
Account 

The report of a referee on a reference to take or state 
an account must be full and certain and within the scope 
of the order of reference and confined to the matters In 
Issue. 

Where the reference is to take or state an ac¬ 
count, the report of the referee must be full,57 
and must also ibe certain,58 within the scope of the 
order of reference,69 and confined to the matters 
in issue,®® although it cannot be final.®i It is neces¬ 
sary that the report should show each item allowed 
and disallowed, although in some jurisdictions 
the contrary is the rule®® in the absence of requests 


for such statement.®^ Further, it is necessary that 
the report show time of payment,®® rates®® and 
tnode®*^ of computation, and, where statutes so pro¬ 
vide, it should have attached a statement of the ac¬ 
count.®® 

Generally the facts themselves need not he in¬ 
cluded.®® Conclusions of law may not be stated 
by the referee on a reference to state an account.^® 
Also the referee need not report the reason for his 
findings'll unless requested to do so,*^® 

§ 139. Direction as to Judgment to Be Enter¬ 
ed on Report 

Unless required by statute, the report of a referee 
need not direct the Judgment to be entered thereon. 

A report made by a referee of the proceedings be¬ 
fore him need not direct the judgment to be en¬ 
tered thereon,*^® unless such direction is required 
by statute. 


C. OPERATION AND EFFECT OF REPORT 


§ 140. In General 

Th« report of a referee has no juridical force until 
confirmed by the court or a judgment Is rendered and en¬ 
tered thereon. 

After its filing or delivery the operation and ef¬ 
fect of the report of the referee are wholly a mat¬ 
ter of law,7® unaffected by any understanding by 


the court or parties as to the purpose or effect of 
the reference, where such is not made part of the 
reference.7® The report itself is not a judgment, 
as shown in Judgments § 4, and until confirmed 
by the court or a judgment is rendered and en¬ 
tered thereon, it has no juridical force'^'^ but stands 
merely as evidence,*^® or stands merely as the gen- 


54. IdaJho —Taylor v. Peterson, 1 
Idaho 513. 

53 C.jr. p 750 note 21, 

66. Wis.—White v. Magann, 26 N.W. 
260, 66 Wis. 86. 

58 IC.J. p 750 note 24. 

56. S.C.—^Pennington v. Pennington, 
71 S.E. 825, 89 6.C. 277. 

67. W.Va.—Bean v. Bean, 25 W.Va. 
604. 

58 O.J. p 748 note 88. 

68. XT.S.—Couscher v. Tulam, Pa., 6 
F.Cas.No.3,287, 4 Wash.C.a 442. 

58 C.jr. p 749 note 89. 

66. N.J.—Scherer v. Bang, 128 A. 

268, 97 N.J.Ea. 497. 

53 O.J. p 749 note 90. 

Other matters as suxplnsage 
Where referee was appointed to 
state account, referee’s findings on 
other matters was surplusage.—^First 
Nat Bank y. Stansbury, 5 P.2d 13, 
118 CaI.App. 80. 

Findliigrs held sufitolent 
Cal.—Spadoni v. Maggenti, 8 P.2d 
874, 121 Cal.App. 147. 

Beport held sufflcieiLt 

Mont—*lvins v. Hardy, 217 F.2d 204. 

mh, ni.T—Fordyee v. Shrlver, 5 N,B. 

87, 115 ni. 530. 

58 C.J. p 749 note 91. 


61. La.—Segur v. Brown, 1 Mart 
266. 

62. ni.—Continental Beer Pump, etc., 
Co. y. George J. Cooke Co., 132 N. 
E. 569, 299 Ill. 104. 

53 C.J. p 749 note 98. 

63. Iowa.—^Hewitt v. Egbert 34 Iowa 
485. 

53 C.J. p 749 note 94. 

64. Iowa—^Hewitt v. Egbert supra 
Vt—McDaniels v. McDaniels, 40 Vt 

340, 94 Am.D. 408. 

65. HI.—Gage v. Arndt 18 N.B. 188, 
121 Ill. 491. 

66 . Ill.—Gage v. Arndt supra 

67. HL—Gage v. Arndt supra 

68. Pa—Montgomery y, Burge, 18 
Serg.&R. 112. 

58 C.J. p 749 note 1. 

69. Pa—Appeal of Mengas, 19 Pa 

221 . 

53 C.J. p 749 note 2. 

70. m. —^Pordyce v. Shriver, 5 N.B. 
87, 115 111. 530. 

71. Pa—Appeal of Mengas, 19 Pa 

221 . 

Vt—^Macks y. Brush, 5 Vt 70—^Mc¬ 
Connell y. Pike, 8 Vt 595. 

72 . Vt—Macks v. Brush, 6 Vt 70. 

53 C.J. P 750 note 27. 
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73. N.IL—^Brown v. Cochran, 11 N. 
H. 199. 

Decision of referee in general see su¬ 
pra § 108. 

Bendition of judgment on report of 
referee see Judgments { 105. 

74. N.Y.—Smith v. Geiger, 95 NJB. 
706, 202 N.T. 306. 

68 C.J. p 764 note 97. 

75. N.H.—^Burleigh y. Wong Soon 
Leun, 139 A. 184, 83 N.H. 115. 

Beport as res judicata see Judg¬ 
ments §$ 614, 820 a 

76. N.H.—^Burleigh v. Wong Soon 
Leun, supra 

77. Iowa—Corpus Juris cited in 
Spooner y. Spooner, 11 N.W.2d 600, 
602, 284 Iowa 33. 

Neb.—Citizens’ Bank y. Stockslager, 
96 N.W. 691, 1 Nebr., Unoff., 799. 
Squlyaleut to arbitratlou award 
.Where federal court on written ap¬ 
plication of parties refers case to 
referee, unless judgment becomes 
that of court it amounts to nothing 
more than arbitration award.—^In- 
tertype Corporation v, Pulver, CO.A. 
Fla, 66 F.2d 992. 

78. Mass.—Coleman Bros. Corp. y. 
Commonwealth, 29 NJBL2d 832, 807 
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eral finding^® or decision®® of the court, or the 
verdict of a jury.®i Accordingly, no action can be 
brought on the report®^ until it is confirmed by the 
court®® 

Report as lien. In some jurisdictions the re¬ 
port is a lien on the real property of the person 
against whom it is rendered.®^ 

Findings of fact made by a referee in the re¬ 
port of the proceedings had before him, where the 
reference is to hear and determine the action, have 
the effect of a verdict of a jury,®® or the decision 
of the court where the trial is without a jury;®® 
and where the reference is merely to report the 
facts it has the effect, sometimes by virtue of stat¬ 
utes, of a special verdict®*^ 


§ 141. Conclusiveness in General 

In the absence of mistakes of law, or of fraud, cor¬ 
ruption, etc., the report of a referee, In a general refer¬ 
ence to hear and determine the whole of an action, ordi¬ 
narily Is conclusive on the trial court. 

No general rule can be laid down as to the con¬ 
clusiveness of a referee’s report, so much depend¬ 
ing on the nature of the reference, the terms of the 
order of reference, and the practice and statutory 
provisions in the particular jurisdiction.®® In the 
albsence of mistakes of law®® or of fraud,®® corrup¬ 
tion,®i partiality,®® prejudice,®® misconduct,®* or 
improper motive®® on the part of the referee, or un¬ 
less it is without substantial evidence to support 
it,®® the report, in a general reference to hear and 
determine the whole of an action, ordinarily is con- 


Mass. 205—Kyle v. Heynolds, 97 
N.B. 614, 211 Mass. 110. 

63 C.J. p 757 note 38. 

Report as evidence see infra 9 149. 

79. Iowa.—Spooner v. Spooner, 11 N. 

W.2d 600, 234 Iowa 33. 

Me.—Flood V. Earle, 71 A.2d 66— 
Poirier v. Venus Shoe Mfgr. Co., 3 
A.2d 116, 136 Me. 100—Bourisk v. 
Mohican Co., 176 A. 345, 133 Me. 
207—^EEanson v. Casco Loan & 
Building Ass*n, 171 A. 627, 132 Me. 
397. 

63 C.J. p 767 note 39. 

sa N.Y.—^Bedford v. Hoi-Tan Co., 
126 N.T.S. 173, 140 App.Div. 282— 
Broderick v. Saretsky, 34 N.T.S.Sd 
941, 178 Misc. 424, reversed on 
other grounds 39 N.Y.S.2d 802, 179 
Misc. 787. 

Ohio.—^Bennett v. Dayton Memorial 
Park & Cemetery Ass*n, 93 N.E.2d 
712, 87 Ohio App. 123, 125, 88 Ohio 
App. 98. 

‘decision.’’ as ‘^Judgment” 

The term “decision” in statutory 
provision that referee's report shall 
stand as court's decision is not sy¬ 
nonymous with word “Judgment," in 
view of subsequent provision that 
Judgment may be entered on such de¬ 
cision as if court had tried action.— 
Mennel Milling Co. v. Slosser, 46 IN’. 
E.2d 306, 140 Ohio St. 445. 

81. Me.—(Blood V. Earle, 71 A.2d 66 
—^Poirier v. Venus Shoe Mfg. Co., 
3 A.2d 116, 136 Me. 100—^Bourisk v. 
Mohican Co., 176 A. 345, 133 Me. 
- 207—^BCanson v. Casco Loan & 
Building Ass'n, 171 A. 627, 132 Me. 
397. 

N.J.—SbaragUo v. Vicaiisl, 164 A. 

402, 110 N.J.Law 280. 

N.Y.—^In re National Surety Co., 26 
N.Y.S.2d 370, 176 Misc. 63. 

53 C.J. p 767 note 40. 

Afirreement of parties 
Under supreme court rules, rule 
No. 99, all rules of reference entered 
by consent of parties may state 
whether the awaiid. of the referee is 


to have the effect of a tfindlng of 
arbitrators or merely the force of a 
verdict, but, in the absence of such 
statement, the award shall be treat¬ 
ed as a verdict.—Bocchlero v. Car- 
rino, 164 A, 846, 108 N.J.Law 176— 
Consolidated Electric Lamp Co. v. 
Lux Mfg. Co., 110 A. 117, 94 N.J. 
Law 1. 

Where aotion is without reserva¬ 
tion of Jury trial, referee's report 
must be treated as verdict—Grant- 
wood Lumber Co. v. ^Aragona, 162 A. 
883, 109 N.J.Law 447, followed in 
Furman v. Shell Eastern Petroleum 
Products, 166 A. 74, 110 N.J.Law 452. 

82. Ind.—Gilmore v, Putnam Coun¬ 
ty, 36 Ind. 344. 

53 C.J. p 768 note 41. 

83. N.C.—Parker v. Parker, 5 N..C. 
295. 

84. Pa.—Appeal of Dietrich, 4 Watts 
208. 

63 C.J. p 768 note 44. 

85. U.S.—^Davis v. Indian Territory 
Co., C.C.A.Okl., 93 F.2d 976. 

Arlz.—^Hewins v. Weller, 36 P.2d 799, 
44 Ariz. 309. 

Minn.—In re Rerat, 44 N.W.2d 273, 
232 Minn. 1. 

Or.—Ward v. Town Tavern, 228 P. 
2d 216. 

Pa.—In re Rosenthal's Estate, 36 Pa. 
Dist & Co. 117, affirmed 6 A.2d 686, 
835 Pa. 49. 

53 C.J. p 768 note 45. 

Agreement of parties as to ilnality 

(1) Where parties agree that find¬ 
ings shall be final, findings are 
equivalent to Jury verdict—Sojka v. 
Dlugo^z, 200 N.E. 564, 293 Mass. 419 
—^Lukiwesky v. Kuporotz, 186 N.B. 
660, 283 Mass. 524. 

(2) Conclusiveness of findings of 
fact resulting from agreement of 
parties see infra 5 144. 

86. Minn.—^In re Rerat, 44 N.W.2d 
273, 232 Minn. 1. 

N.Y.—Broderick v. Sareneky, 34 N.Y. 

; S.2d 941, 178 Misc. 424, reversed on 

26.1 


Other grounds 39 N.Y.S.2d 802, 179 
Misc. 737. 

63 C.J. p 758 note 46. 

87- Minn.—^Ferch v. Hiller, 296 N.W. 
604, 209 Minn. 124—State v. City of 
IChlsholm, 273 N.W. 235, 232 Minn. 
L 

Okl.—McCulloch V. Perry, 1 P.2d 170, 
150 Okl. 208—Cromwell v. Ha.mll- 
ton, 214 P. 694, 89 OkU 226. 

68 C.J. p 768 note 47. 

88 . Mass.—'Lovell v. Commonwealth 
Thread C&., 182 N.E. 364, 280 Mass. 
243. 

58 C.J. p 768 note 60. 

Conclusiveness of referee's report: 

In absence of objections see infra 
9 150. 

On appeal see Appeal and (Error 99 
1666-1670. 

Conclusiveness of report of master in 
chancery see Equity 9 543 b. 

Report as res Judicata see Judgments 
9 614. 

Conseat that award have effect of 
arbitrators’ finding 
N.J.—^Eastern Engineering Co. v. 
Ocean City, 167 A. 622, 11 N.J. 
Misc. 608. 

89. S.C.—Askew v. Kennedy, 17 S. 
C.L. 46. 

53 C.J. p 758 note 61. 

90. Me.—Nutter v. Taylor, 6 A. 835, 
78 Me. 424. 

Miss.—Andlng v. Levy, 60 Miss. 487. 

91. Me.—Hatch v. Hatch, 67 Me. 288. 
S.C.—Alwyn v. Perkins, 8 S.G.Eq. 

297. 

98. Me.—^BAtch v. Hatch, 57 Me. 
283. 

S.C—AJfwyn v. Perkins, 8 S.C.Eq. 
297. 

98. Me.—’BUitch v. Hatch, 67 Me. 283. 
9A Me.—Nutter v. Taylor, 6 A, 836, 
78 Me. 424. 

S.C.—Alwyn v. Perkins, 8 S.CE<u 297. 
95. Me.—Hagar v. New England 
Mut. Mar> Ins. Co., 68 Me. 692-* 
HaU T. Dedker, Ue. SI. 

98. Mass.—LoveU v., Commox^eal^ 
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elusive on the trial court.®*^ 

' The foregoing rules apply, particularly where the 
reference has been ordered pursuant to the consent 
of the parties,^ ^ under a stipulation making 
the award of the referee final and conclusive,^ ^ 
as to all questions of law and fact,^ or where the 
reference is pursuant to an unrestricted rule of 
court,2 unless the referee has voluntarily reserved 
a question for review by the court® In those juris¬ 
dictions where by statute the report of the referee 
stands as the decision of the court, the report is 
also conclusive.^ However, the report is final 
only as to matters litigated and decided, which re¬ 
late to the issue before the court or referee for 
trial, and the determination of which was necessary 
to the determination of that particular issue,® unless 
the parties have agreed to permit the referee to 
determine matters beyond the order of reference.® 

On the other hand, the report ordinarily is not 


conclusive on the court where the reference is 
merely interlocutory and not to hear and deter¬ 
mine the case.^ Thus, in the case of a reference to 
report on one or more specific questions of fact,® 
or to take and state an account,® or to report on a 
question of fact arising at any stage of the ac- 
tion,i® the report is merely advisory and not con¬ 
clusive. Similarly, where a matter is referred to 
a referee to take testimony and report it or to take 
testimony and report it together with his opinion, 
the referee's report is not an adjudication but a 
recommendation,that is, it is merely advisory.i® 
Likewise, where a reference is made to ascertain 
what is a reasonable compensation for a trustee the 
report is not conclusive, but merely for the infor¬ 
mation of the court.i® Nevertheless, although the 
reference is merely to inform the conscience of 
the court, the report is entitled to the careful con¬ 
sideration of the court,1* it being given every rea¬ 
sonable presumption as to correctness,l® sometimes 


Thread Co.. 182 N.E. 364. 280 Mass. i 
243. 

Mo.—^Link V. Hathaway. 127 S.'W. 
913. 143 Mo.App. 602. 

97. N'.Y.—^Broderick v. Saretsky, 34 
N.T.S.2d 941, 178 Misc. 424, re¬ 
versed on other grrounds 39 N.T.S. 
2d 802, 179 Misc. 737—Prank v. 
Wolfe, 2 N.Y.S.2d 648. 166 Misc. 
415. 

63 O.J. p 769 note 69. 

98. Me.—Courtenay v. Gagme. 43 A. 
2d 817, 141 Me. 302. 

58 C.J. p 759 note 60. 

Keasoa for rule 

The partiea, having* submitted 
their cause without reservation to a 
tribuneU of their own choosing, are 
bound by a decision of that tribunal 
and should not be permitted to after¬ 
wards return to the tribunal which 
they once abandoned and seek there 
a correction of the award on the 
grround that the referee has made an 
erroneous decision.—Courtenay v. 
Gagne, 43 A.2d 817, 141 Me. 302—Kli- 
man v. Dubuo, 182 A. 160, 134 Me. 
112—Staples v. Littlefield, 167 A. 171, 
132 Me. 91—^Perry v. Ames, 91 A. 931, 
112 Me. 202. 

99. Pa.—^Horton v. (Stanley, 1 Miles 
418. 

68 C.J. p 769 note 61. 
lUCect of agreement on findings of 
fact see infra 9 144. 

1. Me.—Staples v. Littlefield, 167 
A. 171, 132 Me. 91. 

58 C.J. p 7^1^ note 62. 

Conclnsivenesa of: 

Cohcluaion or law generally see 
‘ ‘ infra 9 142. 

Ptndixig of i|[act generally see In¬ 
fra 9 143. * ' ' ’ ^ 

MeL—Ifili n ia n ^ V. Dubuo, 182 'iL 


160, 134 Me. 112—Staples v. LitUe- 
field, 167 A. 171, 132 Me. 91. 

53 C.J. p 759 note 63. 

Court cannot invest Itself with re¬ 
viewing jurisdiotion on its own mo¬ 
tion, nor can parties themselves by 
mutual consent confer Jurisdiction.— 
EJiman v. Dubuc, 182 A. 160, 134 Me. 
112 . 

3. Me.—Hovey v. Bell, 91 A. 844, 112 
Me. 192. 

53 C.J. p 759 note 64. 

Reservation of questions of law for 
court see supra 9 135. 

4. CaJ.—^In re Hart's Estate, 77 P. 
2d 1082, 11 Cal.2d 89—Chlarodlt v. 
Chiarodit, 21 P.2d 562, 218 Cal. 147 
—^Barker Bros. v. Coates, 297 P. 
8 , 211 CaJ. 756—^Lewis v. Grun- 
berg, 270 P. 181, 205 CaJ. 158—As¬ 
sociated Sales Co. v. Elmer E. 
Prost & Co., 10 P.2d 176, 122 Cal. 
App. 2S4. 

53 C.J. p 769 note 6$. 

Report of referee as decision of 
court see supra 9 140. 

6 . Cal,—Chiarodit v. Chiarodit, 21 P. 
2d 662, 218 CaJ. 147. 

68 C.J. p 769 note 67. 

Where collateral matter is referred 
to referee for report, referee's find¬ 
ings axe not indispensable and not 
binding unless adopted.—Chiarodit v. 
Chiarodit, supra;—53 C.J. p 769 note 
67 [b]. ■ 

e. Pa.—^In re Schwab, 22 Pa.Co. 218. 
63 C.J. p 769 note 68. 

Power of referee to determine mat¬ 
ters outside order of reference see 
supra 9 77. 

7. Cal.—^Petroleum Midway Co. v., 
Zahn, 145 P.2d 371, 62 Cal.App.2d 
645. 

Mich.—Jacob^^ v. Dearborn Holding 
•Co.. 258'N.W. 208. 270 Mich; 58. ' 
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Pa.—^Rees v. Rees, Com.Pl., 42 Sch. 

Leg.Hec. 82. 

53 C.J. p 759 note 69. 

8. CaJ.—^Petroleum Midway Co. v. 
Zahn, 145 P.2d 371, 62 Cal.App.2d 
645. 

N.Y.—^Drexel v. Pease, 29 N.B. 241, 
129 N.Y. 96. 

9. Cal.—^Barker Bros. v. Coates, 297 
P. 8, 211 Cal. 766. 

i 63 C.J. p 760 note 71. 

Beport as ad'visory 
Report of referee, appointed to 
make accounting between partners, 
was advisory only.—Gerson v. Suss- 
man, 30 P.2d 379, 176 Wash. 664. 

la N.Y,—Savage v. Sherman, 87 N. 
Y. 277. 

53 O.J. p 760 note 72. 

11. Mich.—Jacobs v. Dearborn Hold¬ 
ing Co.. 268 N.W. 208, 270 Mich. 
56. 

l^r.Y.—^Bamum v. Goes, 267 N.Y.S. 6, 
240 App.Div. 803. 

63 C.J. p 760 note 73. 

12. Mich.—Jacobs v. Dearborn Hold¬ 
ing Co., 258 N.W. 208, 270 Mich. 65. 

63 CJ. p 760 note 74, 

Conclusiveness of report of master 
in chancery see Equity 9 5^3 b. 
Correction or modification of report 
by court see infra 9 200. 

Different decision on findings by 
court see infra 9 148. 

Disregard of report by court see in¬ 
fra 9 207. 

13. N.Y.—Matter of Schell, 63 N.Y. 
263. 

14. N.Y.—Jonas V Gilbert, 102 N.lr. 
983, 117'App.Divl 776. 

63 C.J. p 760 note ?7. 

ds. Pa.—AtiiiiieaJ of Chbw, 45 PA 228 
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even being held conclusive until error is shown to 
exist.i® 

Consent and compulsory references distinguished. 
A distinction has been made in some jurisdictions 
between compulsory and consent references, it 
being held that in the case of a compulsory ref¬ 
erence ,QY in the case of consjent reference which 
could have been referred without consent,the 
report of the referee is subject to supervision and 
approval by the trial court. On the other hand, in 
the case of consent reference without which con¬ 
sent there could be no reference, the report is con¬ 
clusive on the trial court^^ 

After entry of judgment on the report, it be¬ 
comes conclusive on the trial court so that no 
change may be made therein by such trial court.20 

§ 142. Conclusions of Law 

Conclusions of law by the referee generally are not 
final and conclusive. 

Although the referee may recommend the con¬ 
clusions to be drawn from the facts found,it is 
generally held that the conclusions of law of the 
referee contained in his report are not final and 
conclusive, but may be reviewed by the court or¬ 
dering the reference .^nd this is so even where 
there is a stipulation between the parties making 
the referee’s findings of fact final.^^ Nevertheless, 


§§ 141-143 

conclusions of law are entitled to the same con¬ 
sideration as the decision of a competent court®^ 
although they are no more binding oh the trial 
court than tbe conclusions of a trial court are on 
an appellate court^s 

On the other hand, some jurisdictions make a 
distinction in the case of a consent reference to 
hear and determine issues of law, it being held 
in such cases that the conclusions of law of the 
referee are conclusive^® in the absence of fraud 
or improper conduct^? or of improper motive,^® 
particularly where such reference is pursuant to 
an unrestricted rule of the court.29 The conclu¬ 
sions of law by the referee are not final where 
the cause is referred by rule of court with the 
right of exception to decisions of law reservecLSO 

§ 143. Findings of Pact 

a. In general 

b. On conflicting evidence 

c. Inferences of fact 

a. In (General 

In the absence of fraud or mistake, the findings of 
fact of a referee, sustained by the evidence, ordinarily 
will not be disturbed by the trial court. 

Except where otherwise provided by statute, 
findings of fact, although not absolutely conclu¬ 
sive, and therefore reviewable,32 are nevertheless 
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1& Okl.—Grove v. Haskell, 116 P. 
805, 31 Okl. 77. 

Pa.—Appeal of Chew, 46 Pa. 228. 

17. Mo.—^Blne Arts Pictures Corpo¬ 
ration V. Karzin, App., 29 IS.W.2d 
170. 

58 C.J. p 760 note 80. 

Causes referal>l6 see supra §S 7-29. 
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of findings of fact see infra § 145. 
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63 C.J. p 730 note 88. 

20. Pa.—Post V. Sweet, 3 Serg. &R. 
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53 C.J. p 760 note 87. 

l^try of judgment on referee's re- 
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21. Conn.-^tiyon v. Wilcox, 119 A. 
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3a Me.—^Bradford v. Davis, 56 A.2d 
68, 148 Me. 124-^ord€Ln v. Hilbert 
158 A. 853, 131 Me. 56.. 

Where facts undisputed 
Where facts from which** referees' 
conclusions were drawn were indis¬ 
putable, correctness of referees* de¬ 
cision was a matter of law and an 
exception reserved to the acceptance 
of the report by the trial court was 
open for consideration by the court 
—City of Lewiston v. All Maine Fair 
Ass'n, 21 A.2d 625, 188 Me. 39—^Haw¬ 
kins v. Maine & New Hampshire 
Theaters Co., 164 A. 628, 182 Me. 1. 

31. N,M.—Bradford v. Armijo, 210 
P. 1070, 26 N.M. 456. 

58 C.J.. p 761 note 90. 

Condus'iVeness and finality of find¬ 
ings of fact in absexice of objec¬ 
tion see infra 9 150. 
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peal see Appeal and Error 99 
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Referee as judge of credibility of 
witnesses see sut>r& 5 104. 

82. Conn.—Cohn iv. City and Towd 
^f Hartford, 37 A^d 237, 130 Cbimi 
699e 162. AJLi.IL .604*. - i 1 i 
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entitled to great weight,®* or to the same dignity 
and weight as the verdict of a jury,®^ In the trial 
court the findings of fact are entitled to the same 
weight as the findings of a trial court on appeal.*® 
Findings of fact are generally accepted by the 
trial court** They will not be disturbed by the 
trial court*'^ if the evidence reasonably tends to 
support them,** except for mistake or fraud,** or 
unless there is no evidence to support them,^* it 
sometimes being held in such cases that the find¬ 
ings are conclusive or not reviewable.^1 The find¬ 
ings must be taken as true tmless palpable error 


is shown^* or tmless they are clearly against the 
weight of the testimony.^* Where there is testi¬ 
mony reasonably supporting the findings of fact, 
they are final and controlling.^^ 

It has been variously stated that, except for errors 
of law,4* the findings of fact of a referee are con¬ 
clusive on the trial court if justified by the evi¬ 
dence,^® if the evidence tends to support them^^ 
and there is no clear preponderance against them,4* 
where supported by the evidence,^* where supported 
by any evidence,®* where supported by evidence of 


Mont.—Stephenson v. Rainbow Fly¬ 
ing: Servioe, 42 P.2d 735, 99 Mont. 
241. 

N.C.—^Maxwell v. Norfolk & Western 
Ry. Co., 181 S.B. 248, 208 N.a 897. 
affirmed Norfolk & W. Ry. Co, v. 
State of North Carolina ex rel. 
Maxwell, 56 S.Ct 625, 297 XJ.S. 682, 
80 Ii.iE3(L 977. 

Pa.—Semmons v. Semmons, Com.Pl., 
19 Northumb.Legr.J. 16. 

58 C.J. p 761 note 91. 

Effect of agreement of parties mak¬ 
ing: flndlng:s of fact Anal see infra 
§ 144. 

Report as prlma facie evidence of 
Andingrs of fact see infra S 149 b. 

As a matter of law findings of 
auditor were not Anal, where there 
was no stipulation in order of refer¬ 
ence that Andlngs of fact should be 
Anal.—Shudder v. Board of Selectmen 
of Sandwich, 84 N.E.2d 708, 309 Mass. 
873—^Norman v. Barnes, 11 N.E.2d 
475, 298 Mass. 434—Ott v. Comeao, 
8 N.m2d 178, 297 Masa 108. 

83. Pa.—^In re Lsniaugh's Estate, 
Orph., 4 Chest Co. 149. 

68 C.J. p 761 note 92. 

84. Mont—Stephenson v. Rainbow 
Flying Service, 42 P.2d 785, 99 
Mont 241. 

53 C.J. p 761 note 93. 

Findings of fact as equivalent to 
jury verdict see supra S 140, 
Special verdict 

Mont.—Stephenson v. Rainbow Fly¬ 
ing Service, supra—^In re McCue, 
261 P. 341, 80 Mont 637. 

Where witnesses are examined be¬ 
fore referee, his Andlngs on questions 
of fact are entitled to same weight 
as verdict of jury.—Wilson v. T. A. 
Monk, Inc., 192 So. 407, 140 Fla, 797. 

38. Wis.—^Libman v. Fox-Pioneer 
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Wis. 485, 

86. Mass.—^Lennon v. Cohen, 163 N. 

E. 63, 264 Mass. 414. 

53 C.J. p 761 note 4. 

Qnestloa for referee 
Whether driver requesting another 
to operate cab, and riding in rear 
seat at time of aCcideht without of¬ 
fering advice or directions, was neg¬ 
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349, 193 S.C. 214. 

63 C.J. p 761 note 96. 

38. Me.—Chaput v. Lussler, 166 A. 
573, 132 Me. 48. 

Minn.—Vose ▼. Stickney, 19 Minn. 
367. 

39. Pa.—In re Kenln's Estate, 41 Pa. 
Bist&Co. 572, affirmed In re Ke- 
nin's Trust Estate, 23 A.2d 837, 348 
Pa. 649, and affirmed 23 A.2d 846, 
843 Pa 567—^In re Rosenthal's Es¬ 
tate, 35 PaDist. & Co. 117, affirmed 
6 iL2d 585, 335 Pa 49—Riddle v. 
Wltcraft, 8 Kulp 186. 

40. N.Y.—^Bearss v. Copley, 10 N.Y. 
93. 

41. N.Y.—Masholie v. Salvator, 46 
N.Y.S.2d 696, 182 Misa 523, modi- 
Aed on other grounds 56 N.Y.S.2d 
395, 269 App.Div. 846. 

68 C.J. p 761 note 1, p 808 note 70 
[a]. 

Fnnctioa of court is merely to ap¬ 
ply the law to the facts found where 
the trial of facts has been commit¬ 
ted to a referee.—^Ekuitern Electric 
Supply Co. V. Ekdahl Bros., 150 'A. 
649, 84 NJEL 339—Wilson v. Atwood, 
122 A. 797, 81 N.H. 61. 

42. N.Y.—In re Enright's Estate, 267 
N.Y.S. 483, 149 Misc. 363—In re 
James' Will, 266 N.Y.S. 369, 148 
Misc. 124—In re Wmsweller's Es¬ 
tate, 262 N.Y.S. 383, 146 Misc. 436. 

53 C.J. p 761 note 2. 

48. N.Y.—Bearss v. Copley, 10 N.Y. 
93. 

Wis.^—Ott V. Boring, 121 N.W. 126, 
189 Wia 403. 

53 C.J. P 761 note 3. 

44. Del.—Omar Oil, etc., Co. v. Mac¬ 
kenzie OU Co., 138 A. 892, 33 Del. 
259. 


Ma—Chaput v. Lussier, 165 A. 673, 
132 Ma 48. 

45. Conn.—^Housing Authority of 
City of Bridgeport v. Pezenik, 78 
A.2d 546, 137 Conn. 442. 

53 C.J. p 761 note 8. 

46. U.S.—^Robinson v. Alabama etc., 
Mfg. Co.. C.C.Ga, 89 F. 218, af- 
Armed 94 F. 269, 36 C.O.A. 236, 
appeal dismissed Huguley Mfg. Co. 
V. Galeton Cotton Mills, 22 S.Ct. 
452. 184 U.S. 290, 46 L.Ed. 546. 

Iowa—Spooner v. Spooner, 11 N.W. 
2d 600, 234 Iowa 33. 

Me.—^Momeault v. Boston A M. R. 
R., 68 A.2d 260—Courtenay v. Gag¬ 
ne, 43 A.2d 817, 141 Me. 302—Haw¬ 
kins V. Maine & New Hampshire 
Theaters Co.. 164 A. 628, 132 Me. 1 
—Jordan v. Hilbert, 158 A. 863, 131 
Ma 56. 

Pa.—^In re Lippincott's Estate, 48 Pa 
Dlst&Co. 587, affirmed 37 A.2d 
599, 349 Pa 538. 

47. Pa—Davison v. Order of Hi¬ 
bernians, 9 Kulp 356. 

Vt—Roth V. Colvin, 32 Vt. 126. 

48. Wis.—Groodwin v, Milwaukee 
Lith. Co., 177 N.W. 618, 171 Wis. 
351. 

49. Del.—^PhcBnix Oil Co. v. Macken¬ 
zie OU Co., 164 A. 894, 4 W.W.Harr. 
460. 

Me.—Wheeler v. Phoenix Indem. Co., 
65 A.2d 10—Hassen v. Hassen, 60 
A.2d 618—^Francoeur v. Smith, 168 
A. 781, 132 Me. 185—Chaput v. Lus¬ 
sier, 165 A. 573, 132 Ha 48. 

50. Me.—Momeault v, Boston & M. 
R. Co., 68 A.2d 260-HMacNeiU Real 
Estate V. Rines, 64 A.2d 179— 
Courtenay v. Gagne, 48 A.2d 817, 
141 Me. 302—^Bernstein v. Metropol¬ 
itan Life Ins. Co. of New York, 34 
A.2d 682, 139 Me. 388—Bove v. 
Feroci, 17 A.2d 148. 137 Ma 331— 
Benson v. Inhabitants of Town of 
NewAeld, 1 A.2d 227, 136 Me. 23— 
Brunswick Coal A Lumber Co. v. 
Grows, 186 A. 705, 134 Ma 293— 
United Co, v. Grinnell Canning Co., 
182 A. 415, 134 Me. 118—^hrou- 
moulos V. First Nat Bank, 169 A. 
807. 132 Me. 282—Staples v. Lit- 
tlefleld. 167 A. 171, 182 Me. 91— 
Hawkins v. Maine & New Hami>- 
aOilre Tlieateis Co, 164 A. ^28, 162 


264 



76 O.J.S. 


REFERENCES 


§ 143 


probative value,where there fe ample evidence to 
support them,52 where supported by substantial evi¬ 
dence,55 unless clearly and manifestly contrary to 
the weight of the evidence,54 unless there is some¬ 
thing extraordinary in the case,55 unless against 
the clear preponderance of the evidence,56 unless 
there is a total want of supporting evidence,®^ or 
unless they are without substantial evidence to sup¬ 
port them.58 A mere scintilla of evidence has been 
held insufficient.58 

Advisory reference. Findings of fact in a refer¬ 
ence that is merely advisory are not conclusive on 
the trial court®® 

Recital of matters of record. The recital in an 
award of matters of record is of no weight to prove 
that the facts stated were really matters of record 
rather the court will judge by the record and not 
by the recitaL®^ 

In absence of request for issues, the findings of 
fact of the referee are taken as true®® and are 
deemed conclusive and not reviewiable.®4 


As affecting right to costs. Where the facts as 
found by the referee have bearing on the question of 
the rights of the parties to costs^ such fact findings 
are conclusive.®® 

b. On Conficting Evidence 

Where the evidence Is conflicting, findings of fact of 
the referee are entitled to great weight and to the same 
consideration as the verdict of a Jury. 

Where the evidence is conflicting, findings of fact 
of the referee are entitled to great weight®® and 
to the same consideration as the verdict of a 
jury,5*^ and, if there is any substantial evidence to 
sustain them,®® they are conclusive®® and unassail¬ 
able.^® 

c. Inferences of Fact 

Findings of fact of the referee which are mere In¬ 
ferences from other facts found are not binding on the 
trial court. 

Findings of fact of the referee which are mere 
inferences from other facts found are not binding 
on the trial court^i and are not entitled to any 
greater weight than findings of law.72 If the only 
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inference to be drawn from existing facts does 
not support the conclusion reached by the referee, 
his decision is erroneous as a matter of lawJ* 

§ 144. -Effect of Agreement of Parties 

The findings of fact contained In a referee’s report 
may be final and conclusive by reason of a stipulation or 
agreement between the parties. 

Unless tainted in some material particulars by 
errors of law,'^^ if there is a stipulation or agree¬ 
ment between the parties to such effect, the findings 
of fact contained in the report of a referee or 
auditor may be final and conclusive by reason there¬ 
of,^5 where the stipulation is embodied in the rule 
of reference,*^® and in some instances where the 
stipulation is not made a part of the order.^7 Qn 
the other hand, where there is a stipulation in the 
rule providing for a full review by the court, the 
findings of fact are not conclusive.*^® The agree¬ 
ment of the parties, approved and acted on by the 
court, that the fact findings of the referee or 


auditor shall be final transforms the report from 
prima facie evidence to a stipulation as to all the 
facts material to the decision of the case.*^® The 
findings of fact by the referee are binding on the 
trial court where they are not inconsistent with 
each other or vitiated by any error of law apparent 
on the face of the report.®® The report becomes in 
effect a case stated®^ and it is the duty of the trial 
court to make a correct decision on the facts found 
by the referee.®^ 

As a case stated, the report is governed by a 
statute providing that on a case stated by the agree¬ 
ment of the parties the court shall be at liberty to 
draw from the facts and documents stated in the 
case any inferences of fact that might have been 
drawn therefrom at a trial, unless the parties 
expressly agree that no inferences shall be drawn.®® 
The subsidiary findings of fact must stand, unless 
it appears that there was no evidence sufficient in 
law to support them,®^ but the conclusions of fact 
reached by inference solely from the subsidiary 


Finality of referee’s conclusions of 
law see supra § 142. 

73. Me.—^Frost v. Chaplin Motor 
Co.. 25 A.2d 225. 138 Me. 274. 193 
A.L.R. 1144. 

74. Mass.—Sojka v. Dlugosz, 200 N. 
E. 654, 293 Mass. 419—^Lukiwesky 
V. Kuporotz. 186 N.E. 560. 283 
Mass. 524—^Lunn. eta, Co. v. Wolf- 
man. 167 K.E. 641, 268 Mass. 345. 

7B. XJ.S.—^Irving Trust Co. v, Com- 
pania Mexicana De Fetroleo. La 
Libertad, S. A.. C.C.A.N.Y., 66 F.2d 
390, certiorari denied 54 S.Ct. 377, 
291 U.S. 661, 78 L.Ed. 1052~Keeler 
V. Fred T. Ley & Co., C.C.A.Mass., 
65 P.2d 499—^Manufacturers’ Fi¬ 
nance Corporation v.- vye-Neill Co., 
CC.A.Mass.. 62 F.2d 626, certiorari 
denied Kane v. Manufacturers’ Fi¬ 
nance Corporation. 53 S.Ct. 657, 
289 U.S. 738, 77 L.Bd. 1486. 

Mass.—Cook V. Farm Service Stores, 
17 ]Sr.E.2d 890, 801 Mass. 664— 
Ott V. Comeau, 8 flSr.B.2d 173, 297 
Mass. 108—Sojka v. Dlugosz, 200 
N.E. 654, 293 Mass. 419—Heaphy v. 
Kimball, 200 N.E. 551, 293 Mass. 
414—^Howland v. Stowe, 194 N.E. 
888, 290 Mass. 142—Scott v. Lie- 
berman, 187 M.E. 629, 284 Mass. 
325—Beckwith v. Inhabitants of 
Town of Boylston, 187 N.B. 617, 
284 Mass. 279—^Lukiwesky v. Ku¬ 
porotz, 186 N.E. 660, 283 Mass. 524 

• ^Zarthar v. Sallba, 185 bT.E. 367, 
282 Mass. 658^—^Federal Nat Bank 
V. Commonwealth, 186 N.E. 9, 282 
Mass. 442—^Lovell v. Common¬ 
wealth Thread Co., 182 N.E. 364, 

. 2^ Mass. 248—^Merrimac. Chem- 
leal Oo, V.. Moore, 181 N.E. 219, 279 
Mass. 147—Hawkins v. Jamtog, 


179 N.B. 224, 277 Mass. 640, 79 A 
LR. 979. 

53 C.J. p 762 note 36. 

76. Mass.—^Lunn, eta, Co. v. Wolf- 
man, 167 N.B. 641, 268 Mass. 345. 

77. Vt.—Griffin v, Champlain Mut 
F. Ins. Co., 50 Vt 460. 

53 C.J. p 762 note 37. 

76. U.S.—^Rucksteli Sales, eta, Co. 
V. Ferfecto Gear Differential Co., 
D.C.Cal., 28 F.2d 407. 

79. Mass.—^Lewis v. Conrad Sa Co., 
42 N.E.2d 732, 811 Mass. 541— 
Merrimac Chemical Co. v. Moore, 
181 N.E. 219, 279 Mass. 147. 

Report as prima facie evidence see 
infra S 149 b. 

80. Mass.—Smith v. Paguin, 90 N.B. 

2d 1, 325 Mass. 231—^Howes v. 
Warren, 73 N,E.2d 834, 321 Mass. 
475—^Benjamin Foster Co. v. Com¬ 
monwealth, 61 N.B.2d 147, 818 

Mass. 190, 166 AL.R. 925—Hanifin 
V. C. & R. Const Co., 48 N.B.2d 
913, 313 Mass. 651—Galluzzi v. 
City of Beverly, 34 N.B.2d 492, 309 
Mass. 135—Levine v. Lawrence & 
Co., 25 N.B.2d 201, 305 Mass. 210. 

81. Mass.—Monaghan v. Monaghan, 
69 N.E.2d 476, 320 Mass. 367—An¬ 
chor Steel Co. V. Town of Gran¬ 
ville, 63 N.E.2d 664, 818 Mass. 688 
—Wilkie V, Randolph Trust Co., 66 
N.B.3d 466, 316 Mass. 267—Weiss 
V. Balaban, 53 N.B.3d 83, 315 Mass. 
890—^Hanifin v, C. & R., Const Co., 
48 N.E.2d 913, 313 Mass. 651— 
Lewis V. Conrad,& Co., 42 N.E.2d 
732, 311 Mass. 541—Galluzzi v. 
City of Beverly, 84 N.E.2d 492, 309 
Mass. 135—Old Mill Point Club v. 
Paine, 33 N.E.2d 257, 808 Mass. 596 
—GaJLajite v. City of Brockton, 26 
N.E.2d 341, 305 Mass. 480—Keefe 

266 


V. Johnson, 24 N.E.2d 620, 304 

Mass. 672—U. S. Fidelity & Guar¬ 
anty Co. V. English Const Co., 20 
N.B.2d 939, 308 Mass. 105—Vlg- 

neault v. Dr. Hewson Dental Co., 
15 N.E.2d 185, 300 Mass. 223, 129 
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findings are open to review as a matter of fact by tbe 
trial court.85 Where general findings are expressly 
based solely on subsidiary findings the trial court 
may draw conclusions contrary to the general find¬ 
ings.®® The trial court may draw from subsidiary 
facts found by the referee any warranted inference 
of fact that might have been, although it was not, 
drawn by the referee.®*^ The drawing of a conclu¬ 
sion or inference of fact, contrary to that drawn by 
the referee in his report, may be implied in the 
decree or order for judgment, but it is better practice 
for the trial court, if it draws such a contrary con¬ 
clusion or inference of fact, to do so expressly.®® 

§ 145. —— Compulsory and Consent Refer¬ 
ences Distinguished 

In some Jurisdictions the court is not bound by the 
referee’s findings of fact where the reference is compul¬ 
sory or a compulsory reference could have been awarded. 

In some jurisdictions, where the reference is com¬ 
pulsory®® or a compulsory reference could have been 
awarded,®® the court is not bound by the referee’s 
findings of fact On the other hand, in a reference 
pursuant to the consent of the parties, the findings of 
fact are conclusive®^ if sustained by any evidence®® 
or if there is substantial evidence to support them,®® 
in the absence of fraud or improper conduct®^ 

§ 146. Review as to Costs 

The decision of the referee as to costs, on a reference 


§§ 144r-147 

of all the Issues, Is not reviewable by motion In the trial 
Court. 

The decision of the referee as to costs, on a ref¬ 
erence of all the issues, is not reviewable by motion 
in the trial court.®® Thus, the exercise of the ref¬ 
eree’s discretion in awarding or denying costs is 
not reviewable on a motion to strike the costs out 
of the judgment,®® or for a retaxation of costs,®*^ or 
on a motion made for a modification of the report,®® 
but only on appeal from the judgment entered on 
the report So, where an issue is referred, the 
report cannot be reviewed on motion for the imrpose 
of allowing costs, where the referee has failed to do 
so.®® 

§ 147. Trial after Report 

a. In general 

b. Instructions 

a. In General 

In some jurisdictions the local practice permits of a 
trial of the issues In the case by a Jury or by the court 
on the coming in of the report of the referee or auditor. 

In some jurisdictions the local practice under 
statutes or rules of court, especially in cases of com¬ 
pulsory references, permits of a trial of the issues 
in the case by a jury or by the court on the coming 
in of tihe report of the referee or auditor.^ When a 
case involving an inquiry into accounts is referred 
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to an auditor as an ordinary step preliminary to 
the trial, on the filing of the auditor’s report it is 
discretionary with the court to hear and settle the 
case either with or without the aid of a jury.2 On 
such trial the general rules regulating trials in civil 
actions ordinarily apply.® 

The report of the referee is admissible on such 
trial and, unless the reference is under a stipulation 
making the report final, it constitutes prima facie 
evidence of the facts stated therein, as considered 
infra § 149, but such report does not prevent a re¬ 
trial before the court or jury, even on the same 
evidence heard and considered by the referee and 
when the report of the referee is not made final un¬ 
der a stipulation the trial may be on evidence out¬ 
side of the report as well as on the report® Where 
court rules so provide, a party has the right to in¬ 
troduce evidence other than the report only as to 
issues on which he or some other party, by a writ¬ 
ing filed within a designated time, reserves the right 
to introduce evidence.® On the trial it is suflScient 
if plaintiff makes out a case by facts outside of the 
referee’s report, although he is not entitled to re¬ 
cover on the facts and evidence stated in the re- 
port^ 

b. Ihstxactioiis 

On a trial of the Issues by a Jury on the coming In 
of the report of the referee or auditor the court should 
Instruct the Jury as to the use and effect of the report. 

On a trial of the issues by a jury on the coming 


in of the referee’s or auditor’s report the general 
rules governing instructions to the jury in civil 
actions ordinarily are applicable.® Proper instruc¬ 
tions should be given the jury as to the use and ef¬ 
fect of the report, especially where it has been ex¬ 
cepted to and the whole report has been read in 
evidence.® Thus, erroneous rulings by the referee 
on questions of law Should be corrected by instruc¬ 
tions.^® An instruction that the report is not en¬ 
titled to great weight is properly refused.^^ Where 
evidence is introduced by both parties, it is error 
to instruct that there is a presumption of fact that 
the report is correct;^® but an instruction that it 
must be assumed that the referee, as an officer of 
the court acting in a judicial capacity, had acted in 
a proper manner, is not erroneous.^® 

§ 148. Different Decision on Findings by 

Court 

a. Of fact 

b. Of law 

c. Trial or hearing by court 
a. Of Fact 

Where the findings of fact by the referee are final, 
the court has no power to disregard them and make its 
own findings. 

Where the referee’s findings of fact are final or 
conclusive, as discussed supra §§ 143-14S, the court 
has no power to disregard them and make its own 
findings.i4 Thus it has been held that the court 
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On exceptions see infra §9 184-186. 
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Stipulation makingr report final see 
supra 9 144. 

8 i Me.—King: v. Thompson, 101 A. 
724, 116 Me. 816. 

Mass.—Scudder v. Board of Select¬ 
men of Sandwich, 34 TT.E.2d 708, 
809 Mass. 878—Ott v. Comeau, 8 
N.E.2d 178, 297 Mass. 108—Lovell 
V. Commonwealth Thread Co., 182 
864, 280 Mass. 243. 

Impeachment of report by evidence 
outside of report see infra 9 149 c. 


Trial on report only nnder oourt 
rule 

Under Super. Ct. Hules, rule 88, a 
trial before the Judge on the report 
of the auditor as the only evidence 
is contemplated.—^Ballou v. Fitzpat¬ 
rick, 186 N.E. 668, 283 Mass. 386. 

6. Mass.—Ott V. Comeau, 8 N.B.2d 
178, 297 Mass. 108. 

7. Mass.—Paul v. Wilbur, 75 N.E. 
68 , 189 Mass. 48. 

8 . Mass.—Cook v. Farm Service 
Stores, 17 N.E.2d 890, 301 Mass. 
664. 

9. Mass.—^Herbert v. Anbinder, 19 
N.E.2d 720, 802 Mass. 896—Hea- 
phy V. Kimball, 200 N.E. 561, 293 
Mass. 414. 

53 C.J. p 768 note 86. 

Statement to jury of rule in its en¬ 
tirety 

In instructing Jury with respect to 
auditor’s report, rule that auditor’s 
finding of fact retains artificial legal 
force and compelling effect which it 
has by virtue of being prima facie 
evidence until evidence appears that 
warrants finding to contrary need 
not be stated in its entirety, and it 
is sufficient to tell Jury result of the 
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appliciatlon of the rule in the in¬ 
stant case.—^Herbert v. Anbinder, 19 

K.E.2d 720, 302 Mass. 396. 

mstamotions held properly refused 

Mass.—^Herbert v. Anbinder, 19 N.E. 
2 d 720, 302 Mass. 396—Cook v. 
IFarm Service Stores, 17 N.E.2d 890, 
801 Mass. 564. 

10. Mass.—Papetti v. Alicandro, 58 
N.E.2d 155, 317 Mass. 382—Ferrairs 
V. Hewes, 16 N.E.2d 674, 301 Mass. 
116—Greene v. Corey, 97 N.B. 70, 
210 Mass. 536. 

11 . Mass.—Clement v. British Amer¬ 
ican Assur. Co., 6 N.E. 847, 141 
Mass. 298. 

12 . Mass.—Wyman v. Whicher, 60 
N.E. 612, 179 Mas& 276. 

13. Mass.—^Hunneman v. Phelps, 85 
N.B. 169, 199 Mass. 15—Star Glass 
Co. V. Morey, 108 Mass. 570. 

14. Idaho.—Walker v. Campbell, 20 
P. 123, 2 Idaho, Hash., 767. 

Pa.—^Hamatcavage v. Locust Coal 
Co., Com.Pl., 44 Sch.Leg.B6c. 160. 

53 C.J. p 806 note 97. 

Correction or modification of findings 
see infra 9 200. 

Jury trial on exceptions see infha i 
185. 
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cannot make new findings in the absence of objec¬ 
tion to the report,i5 or on conflicting evidence,^® and 
that on the setting aside of a report returned under 
a consent reference, the court has no power to deter¬ 
mine issues of fact.i7 On the other hand, where 
the referee’s findings are not final or conclusive, the 
court may disregard them and make its own find- 
ings.l® Thus, the court may make its own findings 
where the report as rendered is incomplete,or 
where the referee has made findings outside his 
powers,^® or on setting aside the report of a referee 
under a compulsory reference .21 

b. Of Law 

Where the conclusions of law of the referee are er¬ 
roneous and not warranted by the evidence, the court 
may disregard them and render a Judgment according to 
law on the facts as found by the referee. 

Where the conclusions of law of the referee are 
erroneous and not warranted by the evidence, the 
court may disregard them and render a judgment 
according to law on the facts as found by the ref- 
eree .22 It has been held that, in taking such action, 
the court should state its reasons for differing from 
the referee .22 Jsa. references where the conclusions 
of law form no part of the report the conclusions 
may be wholly disregarded by the court 24 


e. Trial or Hearing by Oonrfe 

The reviewing court is not bound by the referee’s rul¬ 
ings as to the admission of evidence and where it sets 
aside the report and elects to find the facts and determine 
the law, It may proceed In the same manner as where 
a case Is tried withcut a Jury. 

The reviewing court is not bound by the referee's 
rulings as to the admission^® or exclusion^® of evi¬ 
dence. Where the court sets aside the report, and 
elects to find the facts and determine the law for 
itself, it may proceed in the same manner as where a 
case is tried by the court without a jury.27 In ac¬ 
cordance with local practice and the circumstances 
involved, the court may base its findings on the evi¬ 
dence taken before the referee,28 or may itself pro¬ 
ceed to take new evidence.^® The rule, discussed 
supra § 140, that a referee’s finding of fact is given 
the weight of a verdict will not necessarily preclude 
the court from inquiring into the evidence.^® 

Testimony stricken by the referee may be con¬ 
sidered by the court in making its own findings, 
but not in determining whether the evidence was 
sufficient to support the referee’s finidings.®^ 

§ 149. Keport as Evidence 
a. In general 


15- IdaiLO.--Walker v. Campbell, 26 
P. 128, 3 Idaho, Hash., 13. 

Conclusiveness in absence of objec¬ 
tion see infra 9 150. 

16. U.S.—Atlantic Trust Co. v. Os- 
ffood, C.C.N.T., 155 F. 700. 

17. U.S.—^Boatmen’s Bank v. Trow- 
er Bros. Co., Mo., 181 F. 804, 104 
C.C.A. SK. 

53 C.J. p 805 note 1. 

18. Mo.—^Rees v. Carpenter, App., 
161 S.W.2d 31—Rice v, Robertson, 
App., 48 S.W.2d 172—Fine Art Pic¬ 
tures Corporation v. Karzin, App., 
29 S.W.2d 170. 

N.C.—Keith v. Silvia, 64 S.B.2d 178, 
233 N.O. 828—^Lindsay v. Brawley, 
38 S,B.2d 628, 226 N.C. 468—Gur- 
Sranus y. McLawhorn, 193 6.B. 844, 
212 N.C. 897—^Dent v. English Mica 
Co., 193 S.HI. 166, 212 N.C. 241— 
Maxwell v. Norfolk & Western Ry. 
Co., 181 S.B. 248, 208 N.C. 397, 
affirmed Norfolk & W. Ry. Oo. v. 
State of North Carolina ex rel. 
Maxwell, 56 S.Ct 626. 297 U.S. 682, 
80 L..Ed. 977. 

Ohio.—*Mennel Milling Co. v. Slosser, 
45 N.E.2d 306, 140 Ohio St. .445. 

Pa.—^In re Lynaugh’s Estate, Orph,, 
4 ChestCo. 149. 

53 C.J. p 805 note 8. 

Beferenoa to take teMmoiiy aad re¬ 
port 

N.Y.—Central: Hanover Bank db l^st, 


Co. V. Eisner, 11 N.B.2d 661, 276 
N.T. 121—^Bannon v. Bannon, 1 N. 
E.2d 976, 270 N.T. 484—People ex 
rel. Ryder v. Woodworth, 86 N.T.S. 
2d 786, 178 Misc. 921—In re 

Machinery Builders, 47 N.Y.S.2d 
735. 

There must be some oompeteint evl- 
denoe to support his iOndlngs.— 
ThreadgUl v. Faust, 195 S.E. 798, 218 
N.C. 226. 

19. Colo.—Grout V. Grand Junction 
First Nat. Bank, 111 P. 566, 48 
Colo. 557, 21 Ann.Cas, 418. 

53 C.J. p 806 note 4. 

Auditor’s omlssioa to include inter¬ 
est m damages did not prevent trial 
judge from doing so.—^Royal Paper 
Box Co. V. Munro & Church Co., 188 
N.E. 223, 284 Mass. 446. 

aa Wis.—Best V. Pike, 67 N.W. 697, 
93 Wis. 408. 

21. Mo.—State v. Reynolds, 161 B. 
W. 85, 246 Mo. 689. 

22. Mass.—Breault v. Town of Au¬ 
burn, 22 NJ3].2d 46, 303 Mass. 424. 

Vt.—^Town of Springfield v. Newton, 
60 A.2d 606, 116 Vt. 39. 

53 C.J. p 806 note 7. 

23. Pa.—In re Mallory, 145 A. 677, 
295 Pa. 406. 


hery Hat Co., 120 A. 283, 98 Conn. 
560. 

53 C.J. p 806 note 10. 

25. Mo.—State v. Arkansas Lumber 
Co., 169 S.W. 145, 260 Mo. 212. 

26. Mo.—State v. Arkansas Lumber 
Co., supra. 

27. Or.—^Merchants’ Nat. Bank v. 
Pope, 26 P. 622, 19 Or. 35. 

58 C.J. p 806 note 14. 

28. Okl.—Sullivan v. Kitchens, 214 
P. 176, 89 Okl. 108. 

58 C.J. p 806 note 16. 

29. U.S.—Indianapolis Water C6. v. 
McCart, D.O.Ind., 13 F.Supp. 110, 
reversed on other grounds, O.C.A., 
89 F.2d 522, modified on other 
grounds 58 S.Ct. 824, 302 U.S. 419, 
82 L.Ed. 836. 

Iowa.—Spooner v. Spooner, 11 N.W. 

2d 600, 234 Iowa 83. 

S.C.—Fogel V. McDonald, 167 S.B. 830, 
159 S.C. 506. 

63 C.J. p 806 note 17. 

3a Pa.—Commercial Motors Mortg. 
Corp. V. Waters, 124 A. 8'27, 280 
Pa- 177. 

53 C.J. p 806 note 19. 

3L Kan.—Kansas City Paper House 
y. Foley B. Printing Co., 118 P. 
1056, 85 Kan. 678, 89 L.HA.,N.a» 
747, Ann.C!a8.1918A 294. 

33. Ekn.—Kansas City Paper House 
V. Foley B. Printing Ca, Bui»a-’^ 


24. Conn.—Goralnik Hat Co. v. Delo- 
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b. Effect and weight of report as evi¬ 
dence 

c Impeachment of report 
a. In General 

The re|>ort of a referee or auditor Is admissible in evi¬ 
dence on the trial after a reference and report. 

Subject to the necessity for confirmation in some 
jurisdictions,on the trial after a reference, the 
report of the referee or auditor is, sometimes under 
express statutory provisions, admissible in evi¬ 
dence,3^ it sometimes being a matter for the court’s 
discretion.35 It need not, however, be ofiFered in 
evidence if the parties do not so desire,33 unless the 
court so directs37 or unless its introduction is re¬ 
quired by statute.33 The report may be admitted in 
evidence even though it contains erroneous con¬ 
clusions of law.39 Nevetheless, such portions of the 
report as are outside of 'the order of reference or 
pleadings cannot be considered as evidence by the 
jury,^® and where the statute so directs, the court 
should exclude any finding of fact which appears in 
the report to be based on an erroneous opinion of 
law^i or on inadmissible evidence.^3 However, a 


part of the report containing a general statement 
of the case, with findings relevant to questions 
presented by the pleadings, although not included in 
the issues framed for the jury, is admissible in evi¬ 
dence to enable the jury to understand the case.^3 

Testimony of deceased witness may be received 
where properly a part of the record of the refer¬ 
ence.^^ 

Objections to report An objection to findings in 
the report should be raised before the trial by mo¬ 
tion to recommit and not by objection at the trial 
to the introduction of the report in evidence.^* 

b. Effect and Weight of Report as Evidence 

In the absence of a stipulation of the parties making 
the findings of fact by the referee or auditor final, his 
report, when introduced in evidence, is prima facie evi¬ 
dence of the correctness of the findings of facts contained 
therein. 

As is sometimes provided by statute, when the 
report is introduced in evidence, it is prima facie 
evidence of the correctness of the findings of facts 
contained therein.**® The report must be weighed 
like other evidence when a case is tried on the report 


33. Md.—^Dement v. Stonestreet, 1 
Md. 116. 

SCoziLolog'atlo& 

La.—^McNair v. Gourrier, 4 So. 810, 40 
Lta-Ann. 353. 

34. Mass.—Jones v, Hayden, 87 NT.E. 

2d 243, 310 Mass. 90—Arthur A 
Johnson Corp. v. Commonwealth, 28 
N.E.2d 465, 806 Mass. 347—Doherty 
V. Ruiz, 18 N.E.2d 542, 302 Mass. 
145—Lovell V. Commonwealth 

Thread Co., 182 N.E. 364, 280 Mass. 
243. 

Tex.—Stockwell v. Synder, 84 S.W.2d 
705, 126 Tex. 6—Ware v. Harkins, 
Civ.App., 228 S.W.2d 537, refused 
no reversible error—Daniels v. U, 
S. Rubber Co., Clv.App., 199 S.W.2d 
533, refused no reversible error— 
Tracy v. Willacy County, Civ.App., 
169 S.W.2d 217—Cook v. Peacock, 
Civ.App., 164 6.W.2d 688, error re¬ 
fused. 

63 C.J- p 765 note 93. 

Admissible solely as exhibit 
N.J.—^Robert Allen, Inc., v. Spring 
St Realty Co., 166 A 199, 111 N.J. 
Law 88. 

Order of reference declaring report 
admissible at trial 

U.S.—Ooyner v. U. S., C.CA.ni., 108 
F.2d 629. 

Street of amending declaration adfter 
filing report 

Where plaintiff was permitted to 
amend'his complaint by adding ap 
additional count after auditor’s re- 
, port had been filed, gnd ease tried 
to Iqry on auditor's report and other 
evidence, auditor’s report was compe¬ 


tent evidence on counts which were 
before him, notwithstanding addition¬ 
al count had been thereafter added to 
declaration.—Salonen v. Paanenen, 
59 N.E.2d 6, 317 Mass. 771. 

Report In different action 

In tort action for injuries and dam¬ 
age to automobile in collision with 
automobile allegedly owned by de¬ 
fendant, auditor's separate report in 
companion case against driver of au¬ 
tomobile allegedly owned by defend¬ 
ant was not admissible to establish 
that defendant owned the automobile, 
where defendant was not a party to 
that action.—Petruzziello v. Borselll, 
72 N.E.2d 430, 821 Mass. 749. 

35. U.&—St Paul F. & M. Ins. Co. 
V. American Food Products Co., C. 
C.AAxk., 21 F.2d 733. 

53 CJ. p 766 note 94. 

36. N.H.—Chesley v. Chesley, 87 N. 
H. 229. 

37. Mass.—Clark v. Fletcher, 1 Al¬ 
len 53. 

53 C.J. p 766 note 96. 

38. Tex.—^Daniels v. U. S. Rubber 
Co., Clv.App., 199 S.W.2d 633, re¬ 
fused no reversible error. 

39. N.H.—Shepardson v. Perkins, 60 
N.H. 76. 

40. Mass.—^Boston Box Co. v. Shapi¬ 
ro, 144 N.E. 238, 249 Mass. 378. 

53 C.J. p 766 note 98. 

41. Masa—Doherty v. Ruiz; 18 N.E. 
2d 642, 802 Mass. 145. 

Rulings of law 

. Statute applies to the exclusion of 
findings of fact and not rulings of 
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law.—^Ferralrs v. Hewes, 16 N.E.2d 
674, 301 Mass. 116. 

42. Mass.—^Doherty v. Ruiz, 18 N.E. 
2d 542, 302 Mass. 145. 

53 C.J. p 766 note 99. 

43. Mass.—Buck v. Hall, 49 N.E. 
658, 170 Mass. 419. 

44. N.C.—Nutt V. Thompson, 69 N. 
C. 548. 

53 C.J. p 766 note 2. 

46. Mass.—Jackson, etc., Co. v. Pul¬ 
ler, 115 N.E. 766, 226 Mass. 441. 

53 C.J. p 766 note 3. 

Objections and exceptions during tri¬ 
al before referee see supra § 107. 
Objections to report generally see in¬ 
fra $9 150-192. 

46. Me.—Flood V. Earle, 71 A.2d 65— 
Poirier v. Venus Shoe Mfg. Co., 3 
A2d 116, 136 Me. 100—Bourisk v. 
Mohican Co., 17$ A 845, 133 Me. 
207. 

Masa—^Russell v. Holland, 84 N.B.2d 
668. 309 Mass. 187—Wade v. Bu-^ 

I chanan, 28 N.E.2d 421, 806 Mass. 
318—^Boyas v. Raymond, 20 N.E.2d 
411, 302 Mass. 519—Cook v. 
Service Stores, 17 N.E.2d 890, 801 
Mass. 664—COnte v. Mizzoni, 11 N. 
B.2d 496, 208 Mass. 463—Adams v. 
Town of Bolton, 9 N.R2d 662, 297 
Mass. 459, 111 AL.R. 856-^avin v. 
Block,. 9 N.E.2d 536, 297 Mass. 487 
—Epstein v. Slmco Trading Co., 8 
N.R2d 767, 297 Mass. 282—Knelzys 
v. Stone, 7 N.E.2d 425, 297 Mass. 
81—^Brooks v. Davis, 1 N.E.2d 17, 
294 Miass. 286—J. W'. Grady Co. v. 
Herrick, 192 N.E. 748, 288 Masa 
804—Dome Realty Co. v. Gould, 189 
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alone without other evidence.^*^ When the report 
is the only evidence introduced, it may not be dis¬ 
believed as may the uncontrajdicted evidence of a> 
witness.^^ In the absence of controlling evidence 
either set forth in the report or introduced outside of 
the report, the report has such special evidential 
weight as to require its acceptance as final by the 
court or jury^^ and it is sufficient for a verdict or 
judgment in accordance therewith.50 If no evidence 
is introduced to rebut the report, the verdict or 
judgment must be in accordance with the report^i 
if only one conclusion is possible from the report as 


a matter of law.52 As prima iade evidence of the 
truth of the facts found, if the report stands alone 
and is unexplained, it maintains the proposition, and 
may warrant and even require the conclusion to 
support which it is introduced.^^ 

The general finding of the referee is not binding 
and does not require or warrant a verdict or judg¬ 
ment in accordance therewith where the facts stated 
in the report are insuffident to support the conclu¬ 
sion,5^ or where some subsidiary or other finding 
by the referee is so inconsistent with the general 
finding that they cannot stand together.s^ Where 


N.R 66, 285 Mass. 294—^Ballou v. 
Fitzpatrick, 1^6 N.B. 668, 283 Mass. 
386—^Lovell v. Commonwealth 
Thread Co., 182 N.B. 364, 280 Maas. 
243—^Middlesex County v. City of 
Waltham. 180 N.B. 318, 278 Maas. 
514. 

N.J.—^Robert Allen, Inc. v. Spring St 
Realty Co., 166 A. 199, 111 N.J.Law 
88 . 

Va.—^Potts V. Mathieson Alkali 

Works, 181 S.E. 621, 166 Va. 196. 

53 C.J. p 766 nptes 4, 5. 

Agreement of parties as to effect of 
report see supra S 144. 

Validity of statute 

(1) Statutes have been held valid. 
—Cook V. Farm Service Stores, 17 K 
E.2d 890, 301 Mass. 664. 

(2) Statutes making report prima 
facie evidence as denial of Jury trial 
see Juries $ 129. 

Baoh and every Hailing of fact, 
whether general or detailed, ultimate 
or subsidiary, reported by an auditor 
becomes prima facie evidence under 
the statute.—N’olan v. Shea, 46 IST.F. 
2d 956, 812 Mass. 631—Aromando v. 
Lreach, 28 N.E.2d 634, 306 Mass. 286— 
Cook V. Farm Service Stores, 17 N.B. 
2d 890, 301 Mass. 664—Kohutynskl v. 
Kohutynski, 5 R‘.B.2d 346, 296 Maas. 
74. 

Oeneral finding not based on subsidl. 
ary findings 

Where general finding is not based 
on subsidiary findings, it is none the 
less prima facie evidence even though 
it is not supported by the subsidiary 
findings.—^Rosenblum v. Qinis, 9 N. 
E.2d 525, 297 Mass. 493—Brooks '^v. 
Davis, 1 N.R2d 17, 294 Mass. 236.^ 
Order of reference declaring report. 

prima fade evidence 
XT.S.—Coyner v. U. S., CXJ.AI1L, 108 
F.2d 629. 

When report is excepted to it, is 
prima facie proof of facts stated in 
it.—Stockwell v. Synder, 84 .S.W.2d 
705, 126 Tex. 6-p^racy ,v. Wlfiacy 
County, Tex.CivApp., 169 S,W.2d 217 
—Cook V. Peacock, Tex.CiyApp.. 164 
S.W.2d 638, error refused. 

47. Mass.—Savin v. Blddki 2 N'.R2d 
636^ 297 Mass. 48T—Ballou v. FltS- 
patrlck, 186 N.Bk 668, 288 8Ch8S. 886/ 


4a Masa—Conte v. Mizzonl, 11 N.B. 
2d 496, 298 Mass. 468—^Elnapp v. 
Amero, 11 N.B.2d 467, 298 Mass. 
617—Savin V. Block, 9 N.B.2d 636, 
297 Mass. 487—^Ballou v. Fitzpat¬ 
rick, 186 N.B. 668, 283 Mass. 336— 
Lovell V. Commonwealth Thread 
Co., 182 N.B. 364, 280 Mass. 243. 

49. Mass.—Nolan v. Shea^ 45 N.B.2d 
966, 312 Mass. 631—Snow v. Mer¬ 
chants Nat. Bank of New Bedford, 
35 N.E.2d 213, 309 Mass. 354—Wade 
V. Buchanan, 28 N.B.2d 421, 306 
Mass. 318—^Marturano v. Eastern 
Massachusetts St. Ry. Co., 27 N.E. 
2d 989, 306 Mass. 231—Conte v. 
Mizzoni, 11 N.E.2d 496, 298 Mass. 
463—^Hunt Drug Co. v. Hubert, 10 
N.B.2d 108, 298 Mass. 196—Caira v. 
Caira, 6 N.B.2d 431, 296 Mass. 448— 
Lovell V. Commonwealth Thread 
CO., 182 N.E. 864, 280 Mass. 348— 
Ryan v. Whitney, 163 N.B. 449, 267 
Mass. 218. 

63 CJ. p 767 note 10. 

Impeachment of report see infra sub¬ 
division G of this section. 

Facts found by referee must be ac¬ 
cepted as true in the absence of con¬ 
trolling evidence.—Russell v. Hol¬ 
land, 34 N.E.2d 608, 809 Mas?. 187— 
Levovsky v. Horvitz, 80 N.B.2d 411, 
807 Mass. 476—^Bianco v. City Engi¬ 
neer & Building Inspector of City of 
North Adams. 187 N.E. 101, 284 Mass. 
20 . 

50; Md.—Morris v. Phillips, 168 A 
400, 166 Md. 392. 

Mass.—^Brule v. Union St. Ry. C6., 62 
N.B.2d 888, 315 Mass. 268—Murphy 
V. Moore, 51 N.B.2d 806, 314 Mass. 
731—Shoobridge v. Callahan, 39 N. 
B.2d 429, 810 Mass. 632—Lisbon 
Spinning Co. v. Worcester Tire 
Fabric Co., 17 N.H.2d 313, 801 Mass. 
437—^Epstein v. Simco Trading Co., 
8 N.E.2d 767, 297 Mass. 282. 

Tex.—StockweU v. Snyder, 84 aw.2d 
706, 126 Tex 6-^-Cook j. Peacock, 
CixApp., 164 S.W.2d 688, error re¬ 
fused. • , ' 

63 C.J, P 767 note 6.. 

51. Mass.—Rosenblum v. Ginis, S' N. 

EL2d 626, 297 Mass. 493i>-Eohutyn- 
’ ski V. Kohutynski, 6 -N.R2d 346, 
296 Massl 74. 

63 aj. p 767 dote 28* . - ‘ 
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52. Mass.—^Lincoln Inv. Co. v. 

James, 167 N.B. 698, 260 Mass. 641. 

53 CJ. p 767 note 24. 

53. Mass.—Lefleur v. Liberty Laun¬ 
dry Co., 35 N.R2d 482, 806 Mass. 
618—Tagemaan v. Railway Express 
Agency, 33 N.E.2d 569, 808 Mass. 
617—Cbnte v. Mizzoni, 11 N.B.2d 
496, 298 Mass. 463—Knapp v. Am¬ 
ero, 11 N.B.2d 467, 298 Mass. 617 
—Savin v. Block, 9 N.E.2d 686. 297 
Mass. 487—^Ballou v. Fitzpatrick, 

- 186 N.B. 668, 288 Mass. 336—Lovell 
V. Commonwealth’Thread Co., *182 
N.E. 364, 280 Mass. 243. 

54. Mass.—Hecht v. Boston Wharf 
Co., 107 NB. 990, 220 Mass. 397, 
L.RJL1916D 725, Ann.Cas.l917A 
445. 

Finding constitnting negative evl. 
denoe 

In action against theater owner for 
injuries sustained by patron when 
he slipped on paper bag in aisle of 
balcony as he was leaving theater, 
statement of auditbr that he did not 
find that patron dr any of his fam¬ 
ily had brought any such bag into 
theater was negative evidence and in¬ 
sufficient to establish negligence of 
employees in falling to learn of pres¬ 
ence of bag and removing it.—John¬ 
son V. Warner Bros. Circuit Manage¬ 
ment Corp., 17 N.B.2d 147, 301 Mass. 
348. 

55. Mass.->-Sawyer v. Ghader, 75 N. 
E.2d 647, 321 Mass. 725—^Brule v. 
Union St. Ry. Co., 52 N.B.2d 388, 
315 Mass, 268—Shoobridge v. Cal¬ 
lahan,'39 N.E.2d 429, 310 Mass.. 632 
—^Lisbon Splnmng Co. v. Worcester 
Tire Fabric Co.. 17 N.B.2d 313. 801 
Mass. 437—Rosenblum v. Ginis, 9 
'N.E.2d 625, 297 Mass. 493—Epstein 

V. Simco Trading Co., 8 N.E.2d 767, 
297 Mass. 282—Kohutynskl v. Ko¬ 
hutynskl, 5 N.E.2d 346, 296 Mass. 
74—^Brooks v. DavlSr 1 NJB1.2d 17, 
294 Mass. 236—Hecht v. Bostofi, 
. etc., Co., 107 N.R 996, 229 Muss. 
397, L.R.A1916D 725, Aumfi^as. 

.1917A.446. - V/ 

Consistency of referee's findfng s fise 
supra { 129. Xi ^ ^ i 
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some subsidiary or specific finding is so inconsistent 
with the general or ultimate finding that as matter 
of law they cannot stand together, ihe general or 
ultimate finding has no evidential value.^® The re¬ 
port as prima facie evidence is open to attack 
only to the extent of the correction of errors, if 
any, which it may contain, either of law or fact®^ 

When facts found by a referee warrant either 
of two contrary inferences, a further finding ar¬ 
rived at by drawing one of those inferences can¬ 
not have any artificial force as prima facie evidence 
and as soon as the report is presented it- raises a 
pure question of fact.®® The court or jury may 
draw from the facts recited in the report any or 
all reasonable inferences and may even reach a 
conclusion different from that of the auditor if 
those facts warrant more than one inference.®® 
A directed verdict is not proper where any of the 
subsidiary findings or recitals of evidence in the 
report warrant an inference of fact contrary to the 


ultimate finding of the referee.®® Where there is 
reported the substance of all the evidence taken by 
.the referee, which is insufficient to support the 
findings, a ruling to such effect is proper.®! 

In the absence of a stipulation making the report 
final, it is merely evidentiary in character®® and does 
not exclude, or as a matter of law, supersede or 
overcame other competent evidence;®® and, in 
some jurisdictions, statutes expressly provide that 
the report may be contradicted by evidence offered 
by either party where exceptions to such report or 
any item thereof have been filed before trial.®^ A 
finding of fact by a referee retains the artificial 
legal force and compelling effect which it has by 
virtue of being prima facie evidence until, and only 
until, evidence is introduced Which warrants a find¬ 
ing to the contrary.®® The test of suflSciency of the 
evidence to warrant a contrary finding is not wheth¬ 
er such evidence is accepted as true by the trial 
tribunal, but vrhether the evidence, if believed, would 


56. lAass.—^Town of Lakeville v. i 
City of Cambridge, 80 N.E.2d 266, 
307 Mass. 433—Cook v. Farm Serv¬ 
ice Stores. 17 N.E.2d 890, 301 Mass. 
564. 

57. Me.—^Harmon v. Mathis, 116 A. 
25, 121 Me. 676. 

58. Mass.—Cook v. Farm Service 
Stores, 17 N.B.2d 890, 301 Mass. 664. 

59. Mass.-—Papetti v. Alicandro, 58 

K.R2d 155, 317 Mass. 382—Hurley 
▼. Flanagan, 48 N.m2d 621, 313 
Mass. 667—^M. McDonough Corp. v. 
Connolly, 46 K.B.2d 576, 818 Mass. 
62—Russell v. Holland, 34 N.E.2d 
668 , 809 Maas. 187—^Majson v. Wyl- 
de, 32 N.E.2d 615, 308 Mass. 268, 
certiorari denied 62 S.Ct 74, 314 
D.S. 688, 86 L.Ed. 612—Cutler v. 
Johansson, 28 N.D.2d 529, 306 Mass. 
466—^MacLean v. Nelprls, 23 N.S12d 
86 , 804 Mass. 237—Sarhanda v. | 

Young, 17 N.E.2d 378, 301 Mass. 
571—Savin v. Block, 9 N,B.2d 636, 
297 Mass. 487—^Rosenhlum v. Ginis, 

9 N.B.2d 525, 297 Mass. 493— 
Kneizys v. Stone, 7 N.B.2d 426, 297 
Mass. 31—J. W. Grady Co. v. Her¬ 
rick, 192 N.B. 748, 288 Mass. 304 
—Dome Realty Co. v. Gould, 189 N. 
B. 66, 236 Mass. 294—^Blanco v. City 
Engineer & Building Inspector of 
City of North Adams, 187 N.E. 101, 
284 Masa 20—^Ballou v. Fitzpatrick, 
186 N.E. 668, 283 Maas. 336—Drug¬ 
gists’ Circular v. American Soda 
Fountain Oo., 134 N.K. 884, 240 
Mass. 531. 

58 CJ. p 767 notes 22. 25. 

Inferences by court where report final 
V by agreement of parties see supra 
i 144. 

Where there was no general finding 
.og afoditor for plaintiff importing 
llndi]^ of subsidiary facts necessary 


to support it not inconsistent with' 
subsidiary facts expressly found, the 
finding of Judge for plaintiff could 
not stand unless warranted by sub¬ 
sidiary findings of the auditor.—Ma¬ 
son V. Wylde, 32 N.B.2d 615, 308 
Mass. 268, certiorari denied 62 S.CL 
74, 314 VS. 638, 86 L.Bd. 512. 

60. Mass.—Inhabitants of Town of 
Lakeville v. City of Cambridge, 26 
K'.E.2d 767, 305 Mass. 256—^Fisher 
V. Doe, 90 N.B. 592, 204 Mass. 84. 

Amount of damages 
Where findings by an auditor war¬ 
ranted a finding of damages in excess 
of three hundred dollars, the amount 
found by the auditor, the Issue of 
damages should have been submitted 
to the Jury and it was proper to deny 
a motion by defendant for a directed 
verdict for plaintiff in sum of three 
hundred dollars.—Sarhanls v. Young, 
17 N.E.2d 878, 801 Mass. 571. 

61. Mass.—Jean v. Cawley, 105 N.B. 
1009, 218 Mass. 271. 

62. Mass.—Arthur A. Johnson Oorp. 
V. Commonwealth, 28 N.B.2d 466, 
306 Mass. 347—Adams v. Town of 
Bolton, 9 N.E.2d 562, 297 Mass. 459, 
111 A.L.R. 866-^. W. Grady Co. v. 
Herrick, 192 N.B. 748, 288 Mass. 
304—^Lovell v. Commonwealth 
Thread Co., 182 N.B. 364, 280 Mass. 
243. 

63. Maas.—Arthur A. Johnson Corp. 
V. Commonwealth, 60 N.E.2d 364, 
818 Mass. 88—^Arthur A. Johnson 
Corp. V. Commonwealth, 28 N'.E.2d 
465, 806 Mass. 347—Warner v. 
Town Taxi, 22 N.B.2d 523, 304 
Mass. 10—^Herbert v. Anbinder, 19 
N.B.2d 720; 302 Masa 396—Adams 
V. Town of Bolton, 9 N.B.2d 562, 297 
Mass. 459, Ill AJUR. 366—iKWell 
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V. Commonwealth Thread CO., 182 
N.E. 364, 280 Mass. 243. 

63 C.J. p 767 note 10. 

Impeachment of report see infra sub¬ 
division c of this section. 

Order of reference declaring report 
prima fade evidence 
In action which was referred to 
auditor by order providing that trial 
auditor’s report should be admitted 
as prima facie evidence of facts and 
conclusions of facts therein found, 
auditor’s report was merely prima 
facie evidence of fact findings em¬ 
bodied therein, and defendant was 
free to call, examine, and cross-ex¬ 
amine witnesses who testified before 
auditor as if the report had not been 
made.—Coyner v. U. S., CC«AI1L, 108 
F.2d 629. 

64. Tex.—Stockwell v. Synder, 84 S. 

W. 2d 706, 126 Tex. 6—^Daniels v. U. 
S. Rubber Co., Civ.App., 199 S.W.2d 
533, refused no reversible error— 
Tracy v. Willacy County, Civ.App., 
169 S.W.2d 217—Oook v. Peacock, 
CSiv.App., 164 S.W.2d 688, error re¬ 
fused. 

65. Mass.—Murphy v. Moore, 61 N. 
E.2d 306, 314 Mass. 731—^Aroman- 
do V. Leach, 28 N.B.2d 534, 306 

■ Mass. 286—Wade v. Buchanan, 28 
N.E.2d 421, 306 Mass. 318—Fried¬ 
man V. Berthiaume, 21 N.EL2d 261, 
303 Mass. 169—^Herbert v. Anblnd- 
' er, 19 N.B.2d 720, 302 Mass. 896— 
Allison V. Sessa, 19 N.E. 2d 72, 302 
Mass. 302—Cook v. Farm Service 
Stores, 17 N.E.2d 890, 301 Mass. 
664. 

'Where wideaoe falls to oontradiot 
IhidliLga of auditor, such findings re¬ 
tain their prima fade quality.—Zar- 
riUo V. Murphy. 42 NJC.2d 1. 811 
i Mass. 423« 
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warrant findings contrary to those made by the 
referee.®® On the introduction of evidence suffi¬ 
cient to warrant a contrary finding, the referee’s 
finding ceases to have any controlling legal force®^ 
and it becomes only evidence,®® remains as such 
throughout the trial,®® and is entitled to be weighed 
by the trier of facts with all other evidence on the 
question of fact to which it relates.^® The finding 
of the referee, after evidence to the contrary ap¬ 
pears, remains evidence, even though the finding in 
question is of a general or ultimate nature, and 
subsidiary or specific findings either are absent or 
are such as warrant a contrary finding.^i Where 
the referee’s report itself and the evidence pro¬ 
duced on the trial do not warrant a conclusion con¬ 
trary to the referee’s conclusion, a verdict should be 
directed in accordance with the conclusion of the 
referee.72 As to a matter with respect to which 
documentary evidence and witnesses were introduced 
before the court, the findings of the referee are not 
conclusive.*^® The effect of the report as prima 
facie evidence is not destroyed as to uncontested 
findings by the introduction of evidence to disprove 
some of the findings.^^ 


What law governs. The effect of evidence of the 
report introduced at the trial, being a matter of 
procedure, is governed by the law of the forum.^® 

Matters outside order of reference. Where the 
statute so provides, the findings of fact of the ref¬ 
eree or auditor are prima facie evidence on such 
matters only as are embraced in the order of ref¬ 
erence.*^ ®- 

Effect of ref Breeds conclusions of law, A ref¬ 
eree’s report is to be dealt with on its recital of 
testimony and findings of fact^^ and its character as 
prima facie e\ddence is unaffected by the conclusions 
of law arrived at by him from such findings*^® or by 
erroneous rulings of law;^® where the conclusion 
of the report in favor of one side is in substance a 
ruling of law, which is wrong, the report neverthe¬ 
less retains its character as prima facie evidence,®® 
and -if there is no other evidence in the case, a 
verdict may be directed contrary to the rulings of 
the auditor on matters of law and in conformity with 
his findings of facL®l 

Where report not introduced in evidence, "Where 
the report is not introduced in evidence, but is not 


66. Mass.—^Friedman v. Berthiauxne, 
21 N.F.2d 261, 803 Mass. 159. 
Bvidenoe lield insnllLoleat to de¬ 
stroy prima facie effect of finding of 
auditor or referee.—^White v. Lewis, 
26 N.E.2d 801, 805 Mass. 450. 

Fresumptloii of due care does not 
rebut auditor's finding that injured 
person was contributorily negligent. 
—Wade V. Buchanan, 28 N.E.2d 421, 
806 Mass. 818—Kneizys v. Stone, 7 
N.E.2d 425, 297 Mass. 81. 

67. Mass.—Aromando v. Leach, 28 
N.E.2d 584, 306 Mass. 286—^Fallon 
V. Lamey, 15 N'.E.2d 462, 800 Mass. 
365—Ehamer v. Massachusetts Gas 
& Electric Light Supply Co., 11 N. 
B.2d 497, 298 Mass. 457—Wyman v. 
Whicher, 60 N.E. 612, 179 Mass. 
276. 

68. Mass.—Herbert v. Anbinder, 19 
N.E.2d 720, 302 Mass. 396—Allison 
V. Sessa, 19 N.E.2d 72, 802 Mass. 
802. 

69. Mass.—Salonen v. Paanenen, 59 
N.E.2d 6, 817 Mass. 771—Murphy 
V. Moore, 51 N.E.2d 805, 814 Mass. 
731—White V. Lewis, 26 N.B.2d 801, 
805 Mass. 450—^Boyas v. Itaymond, 
20 N.E.2d 411, 802 Mass. 619— 
Allison V. Sessa, 19 N.E.2d 72, 802 
Mass. 302—^Butler v. Curran, 18 N. 
E.2d 840, 802 Mass. 1—Cook v. 
Farm Service Stores, 17 N.E.2d 690, 
301 Mass. 564—Fallon v. Damey, 
15 NJB3.2d 462, 800 Mass. 865. 

Subsidiary and ultimate findliigs 
Mass.—Stiles v. Wi^ght, 82 B’.E.2d 
220, 808 Mass. 326.. 

70»^ Mass.—Salonen v. Paanenen^' 69 
76 C.J.S.—18 


N.B.2d 5, 817 Mass. 771—Blood v. 
Dewey, 53 N.E.2d 227, 815 Mass. 
600—Murphy v. Moore. 61 N.E.2d 
806, 814 Mass. 781—^Donahue v. Dal, 
Inc., 50 N.E.2d 207, 814 Mass. 460 
—Stiles V. Wright, 82 N.B.2d 220, 
808 Mass. 826—^Town of Lakeville 
V. City of Ohmbrldge, 80 N.E.2d 
266, 807 Mass. 433—^Murphy, v. 

Smith, 29 N.E.2d 726, 807 Mass. 64 
—Aromando v. Leach, 28 NJE:.2d 
634, 306 Mass. 286—^Marturano v. 
Eastern Massachusetts St. By. Co., 
27 N.E.2d 889, 806 Mass. 231— 
White y. Lewis, 26 N.E.2d 301, 305 
Mass. 450—^BWedman v. Berthl- 
aume, 21 N.E.2d 261, 808 Mass. 159 
—^Boyas v. Baymond, 20 N.E.2d 
411, 802 Mass. 619—^Herbert v. An¬ 
binder, 19 N.E.2d 720, 802 Mass. 
896—Allison v. Sessa, 19 N.H.2d 72, 
302 Mass. 302—Cook v. Farm Serv¬ 
ice Stores, 17 N.E.2d 890, 801 Mass. 
664. 

intimate findings, as well as sub¬ 
sidiary findings, are to be weighed by 
trier of facts like any other evidence 
of facts pertinent to the issue.—-No¬ 
lan V. Shea, 45 N.E.2d 966, 812 Mass. 
681. 

Even against party’s own testimo- 
ay, party is entitled to the Jbenefit of 
the finding as evidence to be weighed 
by the trial tribunal.—^Bunnells v. 
Cassidy, 29 NJB2.2d 782, 807 Mass. 128. 

71. Mass.—Shoobridge v. Callahan, 
89 N.E.2d 429, 810 Mass. 682—Cook 
V. Farm Service Stores, 17 NfE.2d 
890, 801 Mass. 564. 

Where ultimate and subsidiary 
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findings are not inconsistent, the gen¬ 
eral finding remains as evidence to be 
considered by the trial tribunal— 
Gibson V. Cavanagh, 88 N.E.2d 836, 
810 Mass. 827—^Tookmanian v. Fan¬ 
ning, 81 N.E.2d 586, 308 Mass. 162. 

72. Mass.—Snow v. Merchants Nat. 
Bank of New Bedford, 86 N.E.2d 
213, 309 Mass. J64—Wade v. Bu¬ 
chanan, 28 N.E.2d 421, 306 Mass. 
818. 

73. U.S.—^U. S. V. Noel Constr. Co., 
D.C.Mass., 1 F.2d 446, affirmed in 
part and reversed on other grounds 
in part, CCA., U. S. Fidelity & 
Guaranty Co. ▼. McNulty Bros., 18 
F.2d 78. 

74. Me.—King v. Thompson, 101 A. 
724, 116 Me. 816. 

75. Mass.—Stiles v. Wright. 82 N.B. 
2d 220, 308 Mass. 326—^Murphy v. 
Smith, 29 N.E.2d 726, 307 Mass. 64. 

Law governing procedure generally 
see Conflict of Laws § 22. 

76. Me.—^Eing v. Thompson, 101 A 
724, 116 Me. 816. 

Mass.-^-Coleman Bros. Corp. v. Com¬ 
monwealth, 29 N.E.2d 882, 807 

Mass. 205—Marshall v. Wllliston, 
162 N.E. 227, 256 Mass. 147. 

77. Mass.—Fisher v. Doe, 90 NJE. 
692, 204 Mass. 84. 

78. Mass.—Fisher v. Doe, supra. 
Conclusiveness of referee's conclu¬ 
sions of law see supra §$ 142, 148 b. 

79. Mass.—Fisher v. Doe, supra.' 

8 a Masa—^Fishei* v. Doe, supra. 

8 L Mass.—-Fisher v. Doe, supr^ ^ 
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controverted by the parties or overthro-wn by the 
jury, the court must nevertheless be guided by the 
report in its rendition of judgments^ 

c. Impeachment of Bepoit 

Where the report of the referee constitutes merely 
prima facie evidence of the findings of fact contained 
jiherein it may be impeached by either of the parties. 

Where the report of the referee or auditor is 
merely iprima facie evidence of the findings of fact 
.contained therein, as considered supra subdivision 
b of this section, either party may impeach the re- 
port.85 Xhe evidence to impeach the report and to 
deprive the referee^s findings of their prima facie 
.effect niay consist of evidence outside of the report, 


introduced at the trial,or of subsidiary, or specific 
findings of fact by th^ referee from which an in¬ 
ference may be drawn as to an ultimate or other 
fact, contrary to the finding of the referee with 
respect to that fact,85 and a finding by a referee 
may also be controlled by an inference to the con¬ 
trary from mere evidence stated or reported by 
the referee.^® The referee’s own testimony or ad¬ 
mission, however, cannot be introduced to impeach 
his report.®^ 

The burden of proof is not shifted by the intro¬ 
duction of the report in evidence,®® except that it is 
necessary for the objector to proceed to overcome 
the effect of the report as prima facie evidence.®® 


D. OBJECTIONS TO REPORT 


1. In General 


f 150. Necessity 

A party claiming error or irregularity In a referee’s 
j^eport should make seasonable and proper objection 
thereto; and In the absence of objections or exceptions 
the referee’s report ordinarily Is conclusive on the par- 
ties, and the findings therein are treated as correct and 
fblndln^. 

A .party desiring to take advantage of an error 
►or irregularity in a referee’s report should object 


thereto,®® in the proper manner and at the proper 
time, in accordance with the rules discussed infra 
|§ 157-173. Ordinarily failure to object renders 
the report conclusive on tihe parties,and it may 
be confirmed®® or, where the statute authorizes 
such action, judgment may be entered on it.®® In 
the absence of objection, the referee’s findings of 
fact import verity,®^ and ordinarily are to be treat¬ 
ed as binding,®® and, according to other decisions, 


HB2. N.H.—Chesley v. Clxesley, 87 N. 
H. 229. 

:83. Md.—Morris v. Phillips, 168 A. 

400, 166 Md. 892. 

53 CJ. p 768 note 29. 

Agrreement of parties maJklng report 
final see supra S 144. 

^ Mass.—Town of Lakeville v. 
City of Cambndgre, 30 N.B 2d 266, 
807 Mass. 433—Wade v. Suchanan, 
28 N'.E.2d 421, 306 Mass. 318—Mar- 
turano v. Bastem Massachusetts 
St Ry. Co., 27 N.B.2d 989, 306 Mass. 
281—-Allison V. Sessa, 19 N.E.2d 72, 
$02 Mass. 302—Cook v. Farm Serv¬ 
ice Stores, 17 N.E.2d 890, 301 Mass. 
664—Adams V. Town of Bolton, 9 
N.B/2d 562, 297 Mass. 469. Ill A. 
,L.R 866. 

*53 0.y. p 768 note 80. 

.€5- Mass.—^Town of Lakeville. v. 
City of Cambridgre, 30 N.B.3d 266, 
307 Mass. 433—^Wade v. Buchanan, 
.28 14r.m2d 421, 306 Mass. 818—Cook 
v. Farm Service Stores, 17 N.B.2d 
890, 301 Mass. 564. 

dB6. Mass.—M. McDonough Corp. v. 
Connolly, 46 N.S}.2d 676, 318 ^ass. 

' 62—Cook V. Farm Service Stores, 
17 N.B.2d 890, 301 Mass. 564. 

63 C.J. P 768 note 81. 

dB7. ;Mass.—Packard v. Reynolds, lOO 
Mass. 163—v. Beal, 2 Allen 


88. Mass.—Cook v« Farm Service 
Stores, 17 N.B.2d 890, 301 Mass. 
664. 

53 C.J. p 768 note 33. 

89. Mass.—Wyman v. Whlcher, 60 
K.B. 612, 179 Mass. 276. 

63 C.J. P 768 note 84. 

90. Ariz,—^Hewlns v. Weller, 36 P. 
2d 799, 44 Ariz. 899. 

Ky. —Stuber v. Snyder’s Committee, 
87 S.W.2d 614, 261 Ky., 388. 

Mass.—'Kolaslnski v. Paezkowski, 29 
N.B.2d 747, 307 Mass. 73. 

N.C.—Keith V. Silvia, 64 S,E.2d 178, 
233 N.a 828. 

Pa.—^In re Ritter’s Estate, Orph., 3 
Lycoming 67. 

Tex.—Brown v. Neyland, Civ.App., 
161 S,W.2d 838, affirmed In part 
and reversed on other grounds in 
part, Neyland v. Brown, 170 S.W. 
2d 207. 141 Tex. 253, modified on 
other grounds 172 S.W.2d 89, 1*41 
Tex, 253. 

53 C.J. p 768 note 43. 

Objections and exceptions during 
trial before referee see supra § 107. 

91. N.C.—Keith V. Silvia, 64 S.E].2d 
178, 233 N.C. 828—Sterling Lum¬ 
ber Co. V. Abernathy, 162 S.B. 286, 
202 N.C. 219. 

Tex.—Griffin v. Sevier, CivA.pp., 284 
S.W.2d 272—Daniels v. XT. S. Rub¬ 
ber Co., Clv.App., 199 S.W.2d 533, 
refused no reversible error—Trax^y 

27 + 


V. Willacy. County, Civ.App., 169 S. 

W. 2d 217—Cook V. Peacock, Civ. 
App., 154 S.W.2d 688, error refused 
—^Wilson V. Wilson, Civ.App,, 135 
S,W.2d 1Q69—^Mason v. Prince, Civ. 
App., 120 S,W.2d 1087, error re¬ 
fused—^Vogt v. Lee, Civ.App., 32 
S.W.2d 688. 

53 C.J. p 769 note 47. 

Conclusiveness of referee’s report 
generally see supra { 141. 

92. Ariz.—^Hewlns v. Weiler, 86 P.2d 
799, 44 Ariz. 309. 

Ga.—HStovall v. Mendenhall, 16 S.B.2d 
646, 192 Ga. 796—Oliver v. Union 
Inv. Co., 170 S.B. 674, 177 Ga. 571. 
53 C.J. p 769 note 48. 

Confirmation or rejection of report 
generally see infra § 196. 

93. Ariz,—Bewlns v. Weiler, 36 P.2d 
799, 44 Ariz. 309. 

D.C.—^Weixisteln v, Julius Lansburgh 
Furniture, etc., Co., 278 F. 580, 
61 APP.D.C. 271. 

53 C.J. p 769 note 49. 

94- Wash.—Snohomish Iron Wbrks 
V. Guhr Lumber Co., 106 P. 1124, 
57 Wash. 381. 

96. Ga.—Tovell v. Legum, 60 S.B. 
2d 389, 207 Ga. 193—Carr v. Walk¬ 
er, 62 S.B,2d 426. 206 Ga. 1—Lef- 
kolf V. Slcro, 18 SJB.2d 464, 193 Ga. 
292—Owen v. S. P. Richards Paper 
C<K, 8^ S.B.2d 660, 188 Ga. 258— 
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are to be treated as correct,undisputed,conclu¬ 
sive,and final,giving* the court the right to 
adopt such findings^ or to treat them as true in 
passing on exceptions of law,^ and, where the case 
has been tried by the referee, imposing on it the 
duty of pronouncing judgment thereon as it would 
on an unchallenged verdict^ 

On the other hand, where the reference is mere¬ 
ly in aid of the court, the court is not bound by 
the findings of the referee, although not excepted 
to.^ Further, the failure to file exceptions does 
not make a finding conclusive where it is question¬ 
able whether the order of reference authorized 
the auditor to make any finding on the particular 
issue to which the finding relates.^ Failure to take 
an exception to a conclusion of law precludes a 
party from thereafter attacking it,^ and a ruling 
not excepted to thereafter becomes the law of the 
case.*^ Particular items in the report are conclu¬ 
sive where no objection is taken as to them.8 The 
fact that a report is filed in vacation does not ex¬ 
cuse one from the duty to object if he desires a 
review thereof.* 

Flagrant errors apparent on the face of the rec¬ 
ord are subject to correction, even in the absence 
of objection,as where the referee entirely omits 
a matter.ii 


§ 151. Presentation before Referee 

In some Jurisdictions, but not others, objections and 
exceptions must have been taken In the proceedings be¬ 
fore the referee in order that the same objections may be 
raised to the referee’s report. 

While in some jurisdictions it is not essential 
that exceptions be taken to errors on the trial be¬ 
fore the referee in order that advantage may be 
taken of them by way of objection to his report 
where they appear of record,in other jurisdic¬ 
tions objections to proceedings pendente lite before 
the referee and exceptions to adverse ruling there¬ 
on must be taken at the time the question is raised 
or the ruling made, as discussed supra § 107, and 
caimot be first taken by way of objection to the 
report Objections based on the referee's rul¬ 
ings on admissibility of evidence cannot be urged 
for the first time on exception to the report,!^ 
or on motion for its rejection,or on the trial of 
the case after completion of the reference.^® It is 
good practice to present to the referee or committee 
objections to rulings on evidence and have them 
included in the report,^^ but this practice has been 
held not essential to subsequent presentation of 
sudh objections by remonstrance.^* 

Opportunity to except Where exceptions should 
be taken before the referee, the referee should 


Laramore v. Jones, 121 S.E. 411, 
157 Oa. 866. 

m.—Seaborn v. Miller, 54 N.SlSd 561, 
322 IllJLpp. 399—Auer v. Wm. 
Meyer Co., 54 !N’.E.2d 894, 822 ni. 
App. 244. 

Ky.—Jefferson County v. Clausen, 
180 S.W.2d 297, 297 Ky. 414—City 
of Olive Hill v. Gearhart, 157 S.W. 
2d 481, 289 Ky. 58. 

Subsidiary fliidixiffs 
Whether subsidiary findings by a 
master, or an auditor coming within 
rule of superior court, support a con¬ 
clusion of fact expressly based sole¬ 
ly upon such findings. Is question 
which may be made subject of an 
objection brought in to master or 
auditor and appended to his report, 
but even if no objection is brouglit 
in, and even if report is confirmed, 
question remains open on face of 
report—U. S. Fidelity & Guaranty 
Co. V. English Const Co., 20 N.E.2d 
939, 308 Mass. 105. 

96. D.Cf.—•Weinstein v. Julius Lans- 
burgh Furniture, etc., Co./ 278 F. 
580, $1 App-H.C. 27L . 

53 CJr. p<769 note 52. 

97. Mo. —^May Department Stores 
Co. V. Union Elec. Light & Power' 
Co., 107 S.W.2d 41, 841 Mo. 299. 
On a oonsent refere^e,^ findings of 

fact made by a referea^^* w|iich no 
exceptions are*‘ eniered,^ * become in 


effect-facts agreed.—Keith v. Silvia, 

64 S.E.2d 178, 288 N.C. 828. 

98. N.C.—Keith v. Silvia, supra— 
Anderson v. McBae, 189 S.E. 639, 
211 N.C. 197. 

58 C.J. p 769 note 53. 

99. Wls.—^Yates V. Shepardson, 89 
Wis. 178. 

53 C.J. p 769 note 54. 

1. N.C.—^Robertson v. Jackson, 110 
S.E. 593, 188 N.C. 695. 

53 C.J. p 769 note 55. 

2. Ga.—Carr v. WTalker, 52 S.E.2d 
425, 205 Ga. 1. 

3. Neb.-^tate v. Standard Oil Co., 
88 N.W. 175, 68 Neb. 95. 

53 C.J. p 769 note 56. - 

4. U.S.—Terry v. Naylor, C.CJ7.C., 
125 F. 804. 

53 C.J. p 769 note 57. 

& Ky.—City of Olive Hill v. Gear¬ 
hart, 157 S.W.2d 481, 289 Ky. 58. 

6. Ga.—Tovell v. Legum, 60 S.E.2d 
339, 207 Ga. 198. 

N.C.—Smith v. Kron, 13 S.E. 839, 109- 
N.C. 103. 

7. S.C.—Farmers’, etc., Co. v. At- 

. lantic Coast Line B. Co., 71 S.E. 

991, 89 S.C. 398. 

53 C.J. p 769 note 69. 

& Oa.—Leltcoff r. Sicro, IS S^2d 
464, 193 Oa. 292. 
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Tex.—Stapper v. Van Valkenburgh & 
Vogel, Civ.App., 128 S.W.2d 466. 
error dismissed, judgment correct. 
68 O.J. p 769 note 60. 

9. Iowa—^Roberts v, Cass, 27 Iowa 
22^ 

10. Ky.—Smith v. Robinson, 1 Ky. 
Op. 197. 

11. W.Va—Childs v. Hurd, 9 S.E. 
862, 32 W.Va 66. 

53 C.J. p 769 note 62. 

12. Kan.—^Kelly, etc., Milling Co. .v. 
Schreiber, 108 P. 816, 82 Kan. 403, 
20 Ann.Cas. 192. 

53 C.J. p 769 note 65. 

13. Mass.—^Danvers v. Common¬ 

wealth, 69 N.E. 320, 184 Mass. 502. 

63 C.J. p 770 note 67. 

14. N.T.—In re Little, 62 N.T.S. 27, 
47 App.Div. 22, affirmed 69 N.E. 
1126, 165 N.Y. 643. 

15.. hie.—Patten v. Hunnewell, 8 Ma 
19. 

13. Me.—King v. Thompson, 101 A. 

724, 116 Me. 816. 

63 aJ. I^’770 note 7L 

17. Conn.—Ferguson v. Cripps, 87 
A. 792, 87 Conn. 241—FOx v. So^th 

' :^orwalk, 82 A. 642, 85 Conn. 237. 

18. Conn.—Ferguson v. Cripps, 87 JL. 
792, 87 Conn. 241,- * 

53 C.J. p 770 note 74. '' ^ 
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give the parties an opportunity to tender exceptions 
before he files the report.^® 

§ 152. Who May Object 

Generally speaking, anyone legally Interested In the 
report of a referee may raise objections thereto. 

As a general rule, anyone legally interested in 
the report of a referee may raise objections there- 
to.20 On purging himself of contempt a party 
theretofore denied the right to object may be grant¬ 
ed such right^i 

§ 153. Additional or Amended Objections 

As a general rule, a defective exception to a report 
of a referee may be amended. 

A defective exception is generally amendable,^2 
either as matter of right^s or in the sound discre¬ 
tion of the trial court,and defects in the orig¬ 
inal exceptions may ‘be cured thereby.25 So the 
party excepting may 'be allowed to file new or ad¬ 
ditional exceptions after the limited time has passed 
where the facts were not discovered before,^® 
but not where no cause for the delay in offering 
them is shown.27 On a motion for leave to amend 
exceptions, the defects should be pointed out to 
the court^s Where a demurrer to a remonstrance 
has been properly sustained, a motion for leave 


to file additional grounds of remonstrance should 
be denied where such "additional” grounds are sub¬ 
stantially the same as the original.22 

Where a finding in an additional report is open 
to the same objection as findings in the original 
report, recommitted on exceptions to such original 
report, the objection is preserved as to the addi¬ 
tional report without renewal of the original ex¬ 
ceptions.®® 

§ 154. Waiver and Estoppel 

A party may, either by express agreement or by Im¬ 
plication from his conduct, waive or be estopped to as¬ 
sert objections which might have been raised to a ref¬ 
eree's report. 

Objections which might have been raised with 
respect to a referee's report may be waived or the 
party estopped to assert them,®! as by express 
agreement of waiver®® or by express agreement not 
to file exceptions;®® or by conduct expressly or im¬ 
pliedly inconsistent with the objections,®^ such 
as opposing a motion to set aside the report,®® 
or petitioning for a final decree,®® or consenting 
expressly or by necessary implication to the de¬ 
fect complained of;®*^ or by objecting in such a 
way as virtually to admit the correctness of the 
point involved;®® or by failure to raise the ob- 
jectio-n®® in the proper way^® at the proper time,^! 


19. Oblo.—^Averill Coal, etc., Co. v. 

Verner, 22 Olilo Bt. 372. 
ao. U.S.—Boatmen's Bank v. Trow- 
er Bros. Co.. C.aMo., 171 F. 964, 
reversed on other grounds 181 F. 
804, 104 CCA. 814. 

53 C.J. p 770 note 75. 

Party stipulating fox trial before 
referee does not irretrievably com¬ 
mit himself to findings which referee 
may enter, but rather he is afforded 
by statute the privilege of presenting 
to circuit court objections to ref¬ 
eree’s rulings and findings—Ward v. 
Town Tavern, Or., 228 P.2d 216. 
ai. Mo.—Coburn v. Tucker, 21 Mo. 
219. 

53 C.J. p 770 note 76. 

aa. Ga.—^Fleetwood v. Bibb, 38 S.E. 

980, 113 Ga. 618. 

S3 C.J. p 782 note 17. 

Beliearing of objections see intta, S 
192. 

as. Ga.—Clements v. Fletcher, 129 S. 

E. 846, 161 Ga. 21. 

53 C.J. p 782 note 18. 
a4. D.C.—Lincoln v, Virginia Port¬ 
land Cement Co., 258 F. 505, 49 
App.D.C. 33. 

58 C.J. p 782 note 19. 
as. Ga.—Drew v. Drew, 187 S.E. 32, 
182Ga.776.' 

88. XJ.S.-^Thellasson v. Crammond, 
C.C.Pa., 23 F.Cas.No.13,377, 1 Wash. 
C.a 319. 


27. Pa.—^Tlppln v. Perry, 60 IS.E. 
35, 122 Ga. 120. 

53 C.J. p 782 note 21. 

28. Mich.—Cool v. Snover, 88 Mich. 
562. 

53 C.jr. p 782 note 22. 

29. Conn.—^Ferguson v. Crlpps, 87 
A. 792, 87 Conn. 241. 

Demurrer to objections to report see 
infra 9 181. 

30. Vt.—Carpenter v. Gibson, 78 !A. 
1030, 82 Vt 336. 

Waiver of objections to additional, 
amended, or supplemental report 
see infra 9 155, 

31. Ga.—Virginia Home Ins. Co. v. 
Gray, 61 Ga. 515. 

Ky.—Jefferson County v, Clausen, 180 
S.W.2d 297, 297 Ky. 414. 

Tex.—Griffin v. Sevier, Civ.App., 234 
S.W.2d 272. 

63 C.J. p 770 note 78. 

Waiver of; 

Irregularity in disposition see in¬ 
fra 9 219. 

Jury trial on exceptions see Juries 
99 93, 94. 

Objections before referee see su¬ 
pra 9 107. 

Bight to attack objections see in¬ 
fra 9 183. 

38. Tex.—Griffin v. Sevier, Civj\.pp., 
234 S.W.2d 272. 
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33. Pa.—^Bocleau v. Phillipsy 1 Ashxn. 
92. 

63 C.J. p 771 note 79. 

34. Ga.—Hale v. Owensby, 66 S.E. 
781, 133 Ga. 631. 

53 C.J. p 771 note 80. 

35. Mich.—^Bewick v. Fletcher, 39 
Mich. 25. 

63 C.J. p 771 note 81. 

38. Ga.—Carr v. Walker, 62 S.E.2d 
426, 205 Ga. 1. 

37. Conn.—Orone v. Daniels, 20 

Conn. 331. 

53 C.J. p 771 note 82. 

88. D.C.—Smith v. American Bond¬ 
ing, etc., Co., 12 App.D.C. 192. 

53 C.J. p 771 note 83. 

39. Ill. —^Rraus Bond & Mortg, Or¬ 
ganization v. Vicarl, 20 N.E.2d 866, 
800 I11.APP. 192. 

•Ky.—Jefferson County v. Clausen, 
180 S.W.2d 297, 297 Ky. 414. 

Mass.—Kolasinskl v. Paczkowskl, 29 
N.E.2d 747, 307 Mass. 23. 

53 CJr. p 771 note 84—26 C.J. p 649 
note 78. 

40. N.C.—^Blalock v. Kernersvllle 
Mfg. Co., 14 S.E. 501, 110 N.C. 99. 

53 C.J. p 771 note 85. 

Modes of objection see InApa 99 168- 
173. 

41. TJtah.—Huber v. Hewman, 146 
P.2d 780, 106 Utah 363. 

53 aJ. p 771 note 36. 
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as by failure to raise tihe objection before the ref¬ 
eree where it relates to proceedings before him,^^ 
such as objections as to the validity^^ or the ex- 
tent^^ of the reference, or as to the form of the 
Teport.^5 ^ party who moves to confirm cannot 
thereafter attack the report^® Waiver !by a rep¬ 
resentative of a parly estops the party to object.^? 
An assistant counsel cannot raise objections which 
the principal counsel is estopped to make.^* 

Failure to appear on a final accounting before 
a referee will not necessarily deprive one of the 
right to file exceptions to the report>9 An ex¬ 
ception to the report included in one pleading is not 
necessarily waived by failure to include such ex¬ 
ception in a subsequent pleading.^O So, where ex¬ 
ceptions to a report form no part of defendant's an¬ 
swer, although he refers to them therein, the fact 
that a second amended answer makes no reference 
to the exceptions does not constitute a waiver.^t 
An agreement of the parties that a referee should 
go upon the land without either party or his coun¬ 
sel and take evidence as to the value of improve¬ 
ments does not waive a requirement of the orig¬ 
inal order of reference that the referee shall re¬ 
turn the evidence with his report.^^ The fact that 
a. party stipulates for a trial before a referee does 


not preclude him from presenting proper objec¬ 
tions to the referee's rulings and findings.^^ 

An objection going to the actual validity of the 
report has been held not to be subject to waiver.^^ 

§ 155. -Additional, Amended, or Supple¬ 

mental Report 

Objection to an additional, amended, or supplemental 
report of a referee may be waived. 

Where the referee files zin additional, amended, 
or supplemental report, an objection to such re¬ 
port may be waived by failure to object to an 
order on which it is based^s or by failure to raise 
the objection at the proper time.®® However, un¬ 
der a rule to such effect, where the supplemental 
report merely sets forth the reasons why the court 
should sustain or dismiss the exceptions, it is nei¬ 
ther necessary nor proper to file exceptions to such 

reports^ 

§ 156. Withdrawal of Objections 

Withdrawal of objections leaves the report of a ref¬ 
eree as though no objection had been made thereto. 

Withdrawal of objections places the report on 
the same footing as though such objections had 
never been raised.58 


2. Time of Making Objections 


§ 157. In General 

A reasonable time should be allowed for the making 
of objections to the report of a referee, and, conversely, 
objections must be made within the time prescribed by 
statute or rule or, in the absence thereof, within a rea¬ 
sonable time. 

After the report of a referee is in, a reasona¬ 
ble time should be allowed for the raising of ob¬ 


jections,and, where a report of the evidence is 
made up from memory some time after first filing 
the report, an opportunity for objecting should be 
given,®® Where the time for making objections is 
fixed by statute or rule of practice, objections 
should be made within the time limited,®! and in the 
absence df other provisions objections should be 


Time for making objections see infra 
IS 167-16S. 

42. N.T.—Matter of Kautsky, 67 IT. 
TjS. 882, 56 App.Div. 440. 

£8 C.J. p 771 note 87. 

Objections and exceptions during 
trial before referee generally see 
supra § 107. 

43. N.J.—Taylor v. Thornton, 79 A. 
330, 81 N.J.Law 7. 

S3 aJ. p 771 note 88. 

44. NT.C.—Campbell v, Pearce, 106 S. 
B. 661, 181 N.C. 494. 

63-C.J. p 771 note 89. 

45. HI.—St Louis Nat Stockyards 
V. Himrod, 88 Ill. 38. 

63 C.J. p 772 note 91. 

46. Lia.—White v. Anderson, 13 La. 
Ann. 677. 

47. S.C.—Barrett Still, -91 S.B. 

735, 106 S.C. >449. 

£3 C.J. p 772 note 98. •.. , . . 


4a S.C.—^Bollmann v. Bollmaun, 6 S. 
C 29. 

63 C.J. p 772 note 99. 

49. N.T.—Matter of Kautsky, 67 N. 
Y.S. 882, 66 App.Div. 440. 

sa Tex.—Gresham v. Harcourt, 75 
S.W. 808, 33 Tex.ClvApp. 196. 

63 C.J. p 772 note 94. 

51. Tex.—Kendall v. HAckworth, 18 
S.W. 104, 66 Tex. 499. 

52. Ky,—Halcomb v. Ison, 130 
1070, 140 Ky. 189. 

53. Or.—Ward v. Town Tavern, 228 
P.2d 216. 

54. Tex.—Garrison Tie, etc., Co. v. 
Parrott CivoApp., 288 S.W. 260, 293 
S.W. 701. 

68 C.J. p 772 note 97. 

,6& N.a—Cowles V. Curry* 4 S.B. 

769, 96 N.C. 881. 

63 C.J. p 772 note 3. 
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Amended, additional, or supplemental 
reports: 

Generally see supra I 119. 

After recommittal see Infra | 217. 

66. N.C.—^Tyson v. Tyson, 92 N.C. 
288 

63 C.J. p 772 note 4. 

57. Pa.—In re Reichert's Estate, 66 
Pa.Dist & Co. 1, aJSLrmed 51 A.2d 
616, 366 Pa. 269. 

5a Ga.—Leesburg Bank v. Home 
Mixture Guano . Co., 103 S.E. 693, 
24 GaA.pp. 436. 

59. HI.—Seaborn v. Miller, 64 N.B. 

2d 691, 322 HtApp. 899. 

63 C.J. p 779 note 63. 

6a Iowa.—Snoith v. Harlan, 49 lo^a 
lOL 

61,. Mass.— tr. S. Fidelity Oa Guaran¬ 
ty Co. V. English Const Co., 20 N. 
^ E.2d 939, 303 Mass. 106, r 
63 GJ. p 779 note.^66. 
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made within a reasonable time.®* It has been held 
that complaint should be made before submission 
of the case to the chancellor for final judgment®* 
Objections made too late are properly overruled.®^ 

The time for making various particular objec¬ 
tions is discussed infra §§ 158-162. 

§ 158. Exceptions 

Exceptions must be fiied within the time fixed by 
statute or rule or by court order of by agreement of the 
parties, except where such time is extended or the delay 
excused; and failure to file exceptions seasonably renders 
them ineffectual except where the court has discretionary 
power to consider them and chooses to do so. 

As a general rule, exceptions must be filed with¬ 
in tihe time, if any, fixed by statute or rule of 
court,®® or by order of court,®® or by the agree¬ 
ment of the parties.®*^ Statutory provisions as 
to the time of filing have in some instances been 
construed to be mandatory.®* Under a rule of 
practice to such effect, exceptions must be filed 
before trial in order to permit the introduction 
of contradictory evidence.®® In the absence of 
any provision as to the time in which exceptions 
may be filed, ordinarily they may be filed after 
the report has been filed,within such time as 
the court may allow,and at any time before the 
court has acted on the report.^* While it is too late 
to file exceptions after the report has been adopted 
or confirmed,*^* or judgment entered thereon,it 
should not he confirmed before a reasonable oppor¬ 
tunity has been given to file exceptions.*^® 


Under a statute providing that a court in which 
a judgment is rendered shall have power to vacate 
or modify it, after expiration of the term, on a 
showing of specified circumstances, a party pre¬ 
vented by any of the specified circumstances,76 
such as unavoidable casualty or misfortune,77 from 
filing exceptions to a commissioner's report be¬ 
fore confirmation may have appropriate relief. 

Where an attorney, in the exercise of his judg¬ 
ment, fails to file exceptions, the judgment will 
not be opened in order to permit him to file them.76 

Computation of time. The time for filing excep¬ 
tions does not begin to run until the fulfillment 
of any condition precedent fixed by statute or rule 
of court.79 Under a statute providing that ex¬ 
ceptions to the report shall be filed within four 
term days, the exceptant has, where a report is 
filed on the day of the adjournment of tlie court, 
until the fourth day of the next term in which to 
file exceptions.*® After a motion to recommit the 
objectant has been held still entitled to the usual 
time to file exceptions.*^ 

Extension of time; filing nunc pro tunc. The 
time fixed by statute or rule of court within, which 
exceptions must be filed may be extended by agree¬ 
ment of the parties** or by leave of court, granted 
in its discretion,** more particularly where the ex¬ 
tension is made within the time -permitted by statute 
for filing,*4 or under a general statute conferring 
on the court authority to extend the time within 


Before «Koaptlon8 

Objections must be filed to accept¬ 
ance of referee’s report before ac¬ 
ceptance and before exceptions are 
taJken. otherwise the exceptions will 
be invalid.—^Bradford v. Davis, 56 A. 
2d 68, 143 Me. 124. 

62. Ariz.—^Hewlns v. Weiler, 86 P.2d 
790, 44 Ariz. 300. 

83. Ky .—^Moneypenny v. Moneypen- 
ny. 219 S.W’.2d 960, 310 Ky. 9. 

64.' Mass.—Welch v. McNeil, 101 N, 
B. 986, 214 Maas. 402. 

66- Tex.—Brown v. Neyland, Civ. 
App., 161 S.W.2d 833, affirmed in 
part and reversed on other grounds 
in part Neyland v. Brown, 170 S.W. 
2d 2Q7, 141 Tex. 253, modified on 
other grounds 172 S.W.2d 89, 141 
Tex. 253. 

58 C.J^ p 779 note 57- 

€6. N.C.—Singer Mfg. Co., v. ‘Wll- 
llamson, 6 S.B. 92, 100 N.C. 88. 

68 C.J. p 779 note 58. 

67. Tex.—San Benito Q^eron Coun¬ 
ty Drain; Dist. v. Fanners' State 
Guaranty Bank, Civ.App., 192 S.W. 
1145, ‘ . 

68 CJ. p 779 not^ 68. 


ea Ga.—^Littleton v. Patton, 37 S.B. 

755, 112 Ga. 438. 

58 C.J. p 779 note 62. 

69, Tex.—Daniels v, tJ. S. Rubber 
CO.,, Civ.App., 199 S.W.2d 683, re¬ 
fused no reversible error. 

7a Philippine.—-Kriedt v. McCul¬ 
lough, 37 Philippine 474. 

63 C.J. p 779 note 68. 

On receipt of copy of report 
U.S.*—Borough of Hasbrouck Heights, 
N. J., V. Agrlos, D.C.N.J., 10 -F. 
Supp. 371. 

71. Ga.—Poullaln v. Poullain, 4 S. 
B. 92, 76 Ga. 420. 

63 C.J. p 779 note 64. 

72. Tex.—Mason v. Prince, Civ.App., 
120 S.W.2d 1087, error refused. 

63 C.J. p 779 note 65. 

During term 

Exceptions to referees' reports 
must be filed during term to which 
returned.—Georgetown Trust Co. v. 
Marvel, 162 A. 869, 6 W.W.Harr., 
Del., 210. 

73. Del.—Georgetown Trust Co. v. 
Marvel, supra. 

Ky.—Gurley v. Carr, 160 S.W.2d 9, 
289 Ky. 680. 

58 O.J. p 779 note 66. 
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74, U.S.—^Borough of Hasbrouck 
Heights, N. J., V. Agrios, D.C.N.J., 
10 P.Supp. 371. 

76. Ky.—^Equitable Ii. 3b T, Co. v. 
Smith, 65 S.W. 609, 23 Ky.L. 1667 
—Ducker v. Bonar, 1 Ky.Op. 68. 

7a Ky.—Collins v. Conley, 288 S.W. 
316, 216 Ky. 582. 

77. Ky.—Collins v. Conley, supra. 
7a Pa.—Commonwealth v. Schooley, 

5 Kulp 58. 

79. N.T.—James v. Horn, 46 N.T.S. 
187, 19 APP.D1V. 269. 

53 C.J. p 780 note 71. 

80. Mo.—Gibson V. Jenkins, 70 IS.W. 
1076, 97 Mo.App. 27. 

53 C.J. p 780 note 72. 

81. Vt.—Cummings v, Fullam, 16 
Vt. 787. 

63 O.J, P 780 note 73. 

82. S.C.—^Brown v. Rogers, 61 SJBS. 
267, 71 S.C. 612. 

63 C.J. p 780 note 74. 

8a Del.—Georgetown Trust Co. v. 
Marvel, 162 A. 359, 5 W.W.Harr, 
210 . 

58 C.J. p 780 note 76. 

84. Mo.—Huggins V. Hm, 286 S:W. 
1051. 

i 63 C.J. p 780 note 77. 
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which by statute the act is to be done,85 or to permit 
it to be done after the time therefor has expired, 
or to relieve a party from a, judgment or other pro¬ 
ceeding taken against him through his mistake, ex¬ 
cusable neglect, etc.,**^ although it has been held 
that, in the absence of statutory authority, the court 
cannot, after the time for filing exceptions has ex¬ 
pired, extend the time.88 An extension of time to 
make a case does not extend the time to take excep¬ 
tions.®^ The filing of a supplemental report does 
not in itself operate as an extension of the time to 
file exceptions to the original report^® 

In a proper case an objectant may be entitled 
to file exceptions nunc pro tunc.^i However, a 
motion for leave to file exceptions nimc pro tunc 
is properly refused where the party has already 
been heard in opposition to the motion to con¬ 
firm,^® or where there is no merit in the objec¬ 
tions,or where the report has been both con¬ 
firmed and acted on.^^ 

Effect of failure to except in apt time. The fail¬ 
ure to file exceptions in apt time constitutes a 
waiver of oibjections, as discussed supra § 154, and 
renders exceptions filed too late ineffectual,^® mak¬ 
ing the report conclusive as far as the right to 
attack it is* concerned,®® and precluding the party 
from insisting on consideration of exceptions as 
a matter of right.®'^ However, in the absence of 
positive rule of law to the contrary,®® the court 
has discretionary power to consider exceptions 
which have not been timely filed.®® Where a re¬ 
port has been confirmed without any exceptions 


taken thereto, one wishing to obtain the benefit of 
exceptions filed nunc pro tunc thereafter should 
obtain a rehearing of the original motion to con¬ 
firm the report^ 

§ 159. Rule to Reform 

A rule to show cause why an award by a referee^ 
should not be reformed will not be entertained after Judg¬ 
ment thereon. 

A rule to show cause why an award by a referee 
should not be reformed will not be entertained after 
judgment thereon.® 

§ 160. Motion to Strike or Suppress 

A motion to suppress a rei>ort of a referee should be 
made In apt time. 

A motion to suppress a report of a referee should 
be made in apt time.® Where a motion to strike 
and reject the findings of the referee is in effect 
a request for a special finding, it is too late.^ 

§ 161. Motion to Set Aside 

Ordinarily a motion to set aside the report of a ref¬ 
eree may be made at any time before entry of judgment 
thereon, and according to some authorities, but not oth¬ 
ers, such a motion may be entertained after Judgment. 

Ordinarily a motion to set aside the report of a 
referee may he made at any time before entry of 
judgment thereon.® There is authority to the ef¬ 
fect that a motion to set aside a report will not 
be entertained after judgment thereon,® but in oth¬ 
er jurisdictions the motion may be entertained after 
judgment,'^ or before the expiration of the term 


■S5. Wash.—Pederson v. Parke, 128 
P. 777, 68 Wash. 482. 

Wis.—KiUingstad v. Melsrs, 133 N. 
W. 682, 147 Wis. 611, Ajm.Cas. 
1912D 1133. 

^ Wash.—Pederson v. Parke, 123 
P. 777, 68 Wash. 482. 

63 C.J. P 780 note 79. 

a?. Wis.—Killinsrstad y. Mel^s, 133 
NW. 632, 147 Wis. 611, Ann.Cas. 
1912D 1183. 

■sa Ohio*—Woodward v. Brockell, 2 
Ohio App. 37, 85 Ohio Cir.CL 634. 

■8^. N.Y.—Hatch v. Fogerty, 30 N.T. 
Super. 488. 

S.C.—^Brown v, Rogers; 61 S,i5; 
257 , 71 S.a 612 . 

63 C.J. p 780 note 87. 

Additional, amended, or supplemental 
report: 

Before recommittal see supra I 
119. 

. After recommittal see Infra 6 217. 

91 . N.T.-i-^Plerce. V. Feiliio, 230 N.T. 
S. 89, 224 App.Dly. 104. 

S3 d.iF'. P 780 note 82. , “ 

92. N.Y.—Bloom, w. National .Ignited 


Ben. Sav., etc., Oo., 29 N.Y.S. 636, 
78 Hun 653. 

93. N.Y,-Bloom y. National United 
Ben. Sav., etc., Co.,, supra. 

53 C.J. p 780 note 84. 

94. Pa.—^Pennsylvania First School 
Dist. y. Green, 86 Pa.Super. 6*40. 

95. N.Y.—^In re Lefllngwell, 30 Hun 
*528. 

63 aj. p 781 note 89. 

Additional exceptions 
Where final order was rendered 
overruling exception td’'commission¬ 
er's report settling deceased incom¬ 
petent's estate,, subs^auently ten¬ 
dered additional exceptions and. an¬ 
swer, counterclaim, and i cross peti¬ 
tion containing same grounds were 
too late.—Stuber y, Snyder^s Com- 
mlttee« 87 S.W.2d 614, 261 £y. 338. 

96. Ky.—Gurley v. Carr, 160 S.W.2d 
9, 289 Ky. 680. 

Tex.—^Daniels v. U. S. Rubber Co., 
GiVwApp., ,199 S.W.2d 633, refused 
no reversible error. 

63 C.J. p 781 note 90^ . ‘ ^ 

97. N.O.—Coleman v. McCulloch; 180 
S.B1. 608, 190 N.C. 690. x 

53 CJ. P 781 xmte 91.^ > 

m 


98. Ga.—Littleton v. Patton, 87 S.3S1. 
765, 112 Ga. 438. 

53 C.J.' p 781 note 92. 

99. Mo.—McPike v. McPike, 20 S.W. 
12, 111 Mo. 216. 

63 C.J. p 781 note 93. 

1. N.Y.—Rust v. Hauselt, 46 N.Y. 
Super. 22. 

2. Pa,—Graham v. Walker, 2 Leg. 
Chron. 55. 

Time of making or fliins objections 
or exceptions to arbitration awards 
' generally see Arbitration and 
Award i 111 c (4), 

3^- Tex.—'Lomax v. Trull, CivJLpp., 
232 S.W. 861. 

63 CJ. p 781 note 97. 

4. IridJ—Delaney v. Gubbins, 104 Nr 
m 13,181 Ind. 188. 

5. Me.—Pitmah v. Thornton, 66 Me. 
96. 

6. N.Y.—Bates v. Norris, 56 N.Y. 
Super. -269, IJ N.T.St. 862, 18 N.i.- 
Civ.Proc. 396. 

6S,-:9.X. P 781 note j j- 

7. Mixm.—Co<dirane v. Halses,'"26^ 

Minn. 62. • - * ‘ ^ 

6$ OsXt p. 781 note 2. w. i r-w ur 
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al whicli the report was rendered and judgment en¬ 
tered thereon,8 or within the time prescribed by 
statute for the filing of exceptions.® Where the 
time for motion is fixed by stipulation, ordinarily 
the motion should be made within the time so lim- 
ited.1® 

The failure to move in apt time authorizes denial 
of a motion to set aside a referee’s report.il 

Extension of time. In a proper case the court 
may grant an extension of time for moving to set 
aside the report but it has been held that the 
court cannot grant an extension after expiration 
of the time originally prescribed.^® 


§ 162. Motion to Recommit 

As a general rule a motion to recommit a referee’s 
report should be made within the time, if any, fixed by 
statute or rule. 

Where the time for moving to recommit a 
referee’s report is fixed by statute or rule, the mo¬ 
tion should be made within such time.^^ Where 
substantial justice so requires, it has been held that 
the motion may be entertained after the expiration 
of several terms of court.!® A motion to recom¬ 
mit cannot be entertained where a judgment en¬ 
tered on the report remains unvacated.!® After the 
setting aside of a judgment entered on the report, 
the court will not entertain a motion for a new 
trial where a motion for a new trial has already 
been made before the referee and denied.!^ 


3. Methods of Bsesenting Objections 


§ 163. In General 

Where the modes of attacking a referee’s report are 
specified by statute, ordinarily no other mode may be 
used. 

Where the modes of attacking a referee’s report 
are specified by statute, ordinarily no other mode 
of attack may be used.!® In some jurisdictions 
provision is made for the filing of objections to 
an auditor’s or master’s report, which objections, 
in some instances at least, furnish a basis for a 
motion to recommit.!® 

§ 164. Exceptions 

Generally speaking, objections to errors appearing on 


the face of the report may properly be made by excep¬ 
tion, and, although there is authority to the contrary, it 
Is sometimes held that errors not appearing on the face 
of the report may be so attacked. 

Subject to restrictions imposed by statutes and 
rules of court, it may be stated generally that 
where an error appears on the face of a referee’s 
report the objection may,®® and ordinarily should,®! 
be taken by exception to the report Where the 
error does not appear on the face of the report, it 
has been held that an exception will not lie,®® al¬ 
though under a more liberal practice any reason 
why the report should not be adopted and made 
the judgment of the court may, it seems, be raised: 


8. Del.—Conovray v. Short, 8 Del. 
842. 

9. Mo.—^Kansas City v. IForsee, 153 
S.W. 572, 168 Mo.App. 218. 

10. Iowa.—^Michael v. Longman, 42 
Iowa 484. 

IL Mo,—’Kansas City v. Forsee, 158 
S.W. 672, 168 Mo.App. 218. 

63 C.J. P 782 note 11. 

12. Pa—^Hamilton v. -Gallagher, 4 
Teates 202. 

58 C.J. p 781 note 8. 

18. N.T.—^Wilder v. JWheeler, 1 How. 
Pr. 114. 

14. Ga.—Smith v. Smith, 69 S.E. 
1110, 186 Ga. 682. 

63 C.J. P 782 note 12. 

15. Me.—Cross v. Clement, 70 Me. 
502. 

58 aJ. p 782 note 18. 

16. N.T.—^Ferguson v. Bruckman, 44 
N.T.S. 812, 16 App.Div. 67. 

17. TJ.S.—^Alder v. Edenbom, D.C. 
N.T., 198 F. 928. 

18. Cal.—^In re Hicarrdi, 261 P.'osS, 
80 CaLApp. 66. 

68 C.J. p 772 note 6. 

Appeal win not he from referee*s 


report which passed solely on 
genuineness of signatures.—Capitol 
Coal Corporation v. Crosby, 28 N.T. 
S.2d 802. 

ComhiniAg ohjections 
Combination by defendants of mo¬ 
tion for recommittal with exceptions 
of law and fact to auditor's report, 
although not good practice, was not 
ground for dismissal of the entire 
pleading.—Haygood v. Smith, 66 S.E. 
2d 310, 80 GaA.pp. 461. 

19, Mass.—H. S. BTidelity & Guaran¬ 
ty Co. V. English Const. Co., 20 NT. 
E.2d 989, 803 Mass. 105. 

Fartlciilav ohjeotioiui held x^operly 
raised 

(1) Objection that finding of fact 
by an auditor whose findings of fact 
are final appears in report to be 
based on an erroneous opinion of law 
or on inadmissible evidence.—<17. S. 
Fidelity & Guaranty Co. v. English 
Const Co., supra. 

(2) Objections to master's finding 
as to course of hearing.—^Kolasinskl 
V. Paezkowski, 29 iNr.E.2d 747, 807 
Mass. 73. 

BQLQivaleat to exceptions 
Objections filed to the master’s re- 

280 


port stand as exceptions before the 
chancellor.—Seely v. Rowe, 18 N.B.2d 
874, 870 Ill. 836—Stalzer v. Blue, 
38 N.E.2d 788, 312 Ill.App. 563. 
Bequests for mlings 
Refusal of an auditor to grant 
requests for rulings may properly be 
made the subject of objections; but 
where the case comes before the 
judge on the report of an auditor 
whose findings of fact are to be Anal, 
requests for rulings addressed to the 
judge have no technical standing but 
merely encumber the record.—^Le¬ 
vine V. Lawrence & Co., 25 N.E.2d 
201, 805 Mass. 210—Howland v, 

Stowe, 194 N.E. 888, 290 Mass. 142. 

2a Me.—Thompson v. Mason, 42 A.. 

814, 92 Me. 98. 

53 C.J. p 772 note 8. 

2L Philippine.—^E^rledt v. McCul¬ 
lough, 37 Philippine 474. 

68 aJ. p 772 note 9. 

22. D.C.—-Weinstein v. Julius Lans- 
burgh Furniture, etc., Co., 278 F. 
680, 61 APP.D.C. 271. 

Pa.—^In re Broadbent's Estate, Orph.^ 
4 Chest 60. 

68 C.J. p 773 note IL 
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by exception,23 including the ground that, despite 
the fact that the report is regular and in due form, 
the auditor came to wrong conclusions.^^ No ex¬ 
ception has been held necessary where the refer¬ 
ence is merely to take evidence and report,25 
or where the report presents a question of law to 
the court for its decision,^® or where the court 
has no jurisdiction over the matter passed on.27 
A party interested in the distrihution of a fund 
may be heard, although no exceptions are filed, 
where his equity was not one of the subjects re- 
ferred.28 Even though it is not necessary to file 
exceptions to the report of a referee, in order to 
preserve the right to be heard in opposition to 
its becoming effective, it may nevertheless be good 
practice to do so.23 

Attacking correctness of findings and conclusions. 
In accordance with the foregoing general rules, 
it has been held proper to raise by exceptions to 
the report objections to the correctness of its find¬ 
ings of fact30 and conclusions of law.3l In juris¬ 
dictions where the report is conclusive as to find¬ 
ings of fact not excepted to before the referee, as 
discussed supra § 143, exceptions to findings of 
fact supported by evidence will not lie,®2 since ex¬ 
ceptions in such jurisdictions are confined to con¬ 
clusions of law.33 Where facts are not the sub¬ 
ject of exception, it has been held that an excep¬ 
tion to the conclusions of law will be sufficient to 
raise objections as to the findings of fact2^ 

Attacking errors m proceedings before referee. 
Under the general rules it has been held that errors 
or irregularities cannot be reviewed on exceptions 


to the report where they relate to the proceedings 
before the referee,2® such as his refusals to find 
on request®® or his rulings on the admissibility of 
evidence,®^ and that the court cannot review the 
evidence on exceptions.®® It has been held proper, 
however, to raise by exception the objection that 
a referee was offered as a witness in the reference 
proceeding,®® and under statutes expressly permit¬ 
ting exceptions to the report for erroneous admis¬ 
sion or exclusion of evidence such objection may 
prolperly be taken by exception.^® 

Attacking error in filing of report. Where a 
report is filed after iht time provided by court 
order, a party objecting to the findings should file 
exceptions.'*! The point that at the time of filing 
his report the auditor had lost all control over 
the case may be raised by an exception to the re¬ 
port,*® although, as discussed infra § 168, the bet¬ 
ter practice is to raise such objection by a motion 
to disregard the report as a nullity. 

Attacking formal defects and omissions. Mere 
defects or omissions in the report ordinarily are 
not the subject of exceptions,*® but, as discussed 
infra §§ 167, 170, should be objected to by motion 
to correct or to recommit 

New grounds of defense not set forth in the 
pleadings cannot be'raised by exceptions to the re¬ 
port** 

§ 165, Remonstrance 

In some Jurisdictions errors appearing on the face of 
the report or errors In the admission or rejection of evi¬ 
dence may be attack'ed by remonstrance. 


23. Ga.—^Peavy v. McDonald, 47 S. 

B. 203, 119 Ga. 866. 

29u Tex.—Griffin v. Sevier, Cly.App., 
234 S.W.2d 272. 

25. N.T.—Winfield v. Stacom, 67 N, 
TJS. 663, 40 App.Dlv. 96. 

63 ax p 778 note 13. 

26. Me.—Curtis v. Portland, 69 Me. 
483. 

Vt—Sar^reant v. Sargreant, 18 Vt 
330. 

27. N.T.—Matter of Conklin, 7 N.T. 
St 280. 

28. S.C.—Butler v. Butter, 46 S.B. 
184, 67 S.a 211. 

29. N.T.—Pierce v. Penno, 230 N.T. 
S. ?9, 224 App.Dlv. 16-4. 

sa Ga.—^Lefkoff v. Slcro, 18 S.BI 
2d 464, 193 Ga. 292. 

Neb.—State v. Donahue, 136 N.W. 
1030, 91 Neb. 311, Ann.Oas.l913D 
18. 

81 . Ill.—Ohlcagro < Sanitary Dist v. 
Cook,^ 48 N.B. 461, 169 IlLil84,.61 
Am.S.R. 161, 39 L.B.A. 369. 

68 ax p T73 note 80. 


32. Me.—O’Brien v. Marston, 74 A. 
2d 879—^ElUs v. National Cas. Co., 
29 A2d 110, 139 Me. 254—Kichard- 
son V. 3Lialuinlere, 184 A. 892, 134 
Me. 224. 

Wliere there is no evldenoe to sup¬ 
port the conbluBlon of the referee 
or If the only inference to be drawn 
from the existing facts does not sup¬ 
port such conclusion, his decision Is 
erroneous as a matter of law and ex¬ 
ceptions will lie.—'Kennebunk, Ken- 
nebunkport and Wells Water Dlst 
V. Maine Turnpike Authority, Me., 71 
A.2d 520—Frost v. Chaplin Motor Co., 
26 A.2d 226, 188 Me. 274, 139 A.Ij.B. 
1144. 

33. Me.—Harwood v. U. S. Fire Ins. 
Co., 7 A.2d 899, 186 Ma 223. 

Mich.—Abbott V. Mathews, 26 Mich. 
176. 

34. ' N.T.—Roe V. Roe, 14 Hun 612. 

35. Ga-—Peyton v. McMillan, 88 B. 
m 937, 146 Ga. 179. 

63 ax p 7T3 note 26. 
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36. N.T.—^Rogers v. Wheeler, 62 N. 
T. 262. 

63 C.X p 778 note 27. 

37. D.C.—Weinstein v. Julius Dans- 
burgh Furniture, etc., Co., 273 F. 
680 , 61 App.D.a 271. 

58 C.X p 773 note 28. 

88. OkL—Geary Milling, etc., Co. v. 
Lane, 144 P. 1029, 46 OkL 21. 

63 C.X p 773 note 29. 

89. Pa.—Riley v. Stratton, 2 Miles 
89. 

40. Ind.T.—Guarantee Gold Bond 
Loan, etc., Co. v. Edwards, 104 G. 
W. 624, 7 Ind.T. 297. 

41. Ga.—Hart v. Manson, 47 S.E1 
929, 120 Ga. 481. 

4^L' Ga.—Peavy v. McDonald, 47 S.B. 
208, 119 Ga-'865. 

48. Ga-—Smith v. Smith, 69 S.S1 
1110, 186 Ga- 582. 

58 C.J. p 773 note 87. 

pA, Gcl—V irginia Hqme Xns. Co. 
Gray, 61 Ga. 515. 

Miss.—^Davls V. Foley, Wa!:^, p, 43. 
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-In some jurisdictions particular ofbjections may 
be raised by way of remonstrance to the report, 
such as errors appearing on the face of the re¬ 
port,^5 or errors in the admission^® or rejection^^ 
of evidence on a trial before a committee. Remon¬ 
strance is a proper method of having added, as 
undisputed, facts claimed to have been omitted 
from the report by the referee,^8 but it is unavaila¬ 
ble as a basis for appealing generally to the evi¬ 
dence to upset the ultimate fact found by him.^® 
An objection that a fact was found without suffi¬ 
cient evidence cannot be made a ground for re¬ 
monstrance under a statute permitting a remon¬ 
strance where the re|port contains a material fact 
found without evidence.®® Errors relative to al¬ 
lowances by auditors have been held an improper 
ground of remonstrance.®^ 

§ 166. Petition 

Objection to errors not apparent on the face of the 
report of a referee may in a proper case be raised by a 
petition for appropriate reiief. 

A petition for appropriate relief may be proper 
where errors are not apparent on the face of the 
record.®^ 

§ 167. Motion to Correct or Modify 

In a proper case a motion to correct will lie to raise 
objections to errors not apparent on the face of a report 
of a referee; under some statutes erroneous findings may 
be attacked by motion to strike. 

Except as the right may be restricted by stat¬ 
ute, a motion for correction by the court may 
lie to raise objections to errors not apparent on 
the face of the record.®® A motion to the trial 
court to modify its judgment entered on a referee’s 
report is not the proiper method to secure a review 
of the findings of fact in the report®^ Under a 
statute authorizing the court to review the report 
of a referee and on motion to enter judgment there¬ 


on, or to set it aside, or modify and enter judg¬ 
ment accordingly, an exceptant may move the court 
to correct the report.®® Where the testimony is not 
sigfned, objection should be taken by motion to cor¬ 
rect the report®® It has been held that objections 
to a referee’s conclusions of law or special find¬ 
ings are not properly made by a motion to modify 
or add to tihe finding® or report.®'^ Questions aris¬ 
ing under a statute providing that the court at the 
trial shall exclude any findings of fact appearing 
in an auditor’s report to be based on an erroneous 
opinion of law or on inadmissible evidence are 
properly raised by motion to strike,®® but a motion 
to amend the report by striking part and substitut¬ 
ing other matter has been held improper, even 
though the new matter sought to be substituted 
constitutes a correct conclusion of law on the find¬ 
ings of the auditor.®® 

§ 168. Motion to Disregard 

A motion to disregard the report as a nullity will lie 
in a proper case. 

An objection that at the time of filing his re¬ 
port the auditor had lost all control over the case 
should be raised by motion to disregard the report 
as a nullity.®® 

§ 169. Motion for Further Report 

Where a party desires the referee to find additional 
facts, a motion for a further report may be proper. 

Where a party desires the referee to find addi¬ 
tional facts, it has been stated that he should make 
a motion for a further report®l 

§ 170. Motion to Recommit 

Where the errors complained of are subject to cor¬ 
rection by the referee, a motion to recommit will lie, pro¬ 
vided such remedy is not rendered unavailable by the 
fact that some other mode of raising the objections Is 
the proper remedy under the circumstances. 


46. Conn.—Stehlin-Mlller-Henes Co. 
V. Bridgeport 117 A. 811, 97 Conn. 
667. 

68 C.J. p 774 note 41. 

46. Conn.—Geary v. New Haven,' 65 
A. 58t 76 Conn. 84. 

47. Conn.—Geary v. New Haven, su¬ 
pra. 

6;3C.J[. p 774 note 48. 

48. Conn.—Rice v. Rice. 68 A.2d 628.’ 
, 184 Conn. 440. amrnied 68 S.Ct 761, 

886 VJ3. 674. 98 LJBd. 967. 

49. Conn.—^Rice v. Rice, supra. 

60, Conn.—Seymour Trust Co. V. 
Hershowltx. ISil'A. 899. 108 Conn. 
632. 

Conn.^—Wlltejns v. Welles. 1 
Root 261. 

68^^.JR p ^^4 'note 44. 


53. Philippine.—Kriedt v. McCul- 
lou^rh. 87 Philippine 474. 

53. Philippine.—-Kriedt v. McCul- 
lousrh. 87 Philippine 474. 

63 C.J. p 789 note 97 [b]. 

64. Kan.—Northrup Nat Bank v. 
Webster Refining Co.. 188 P. 587, 
91 Kau.’ 434. 

58 C.J. p 774 note 60. 

55. Wis.—-Wojahn v. National Union 
Bank, 129 N.W. 1068, 144 Wis. 646f. 

63 C.J. p 774 note 61. 

6a H-T.—Roberts v. White, 48 N.T. 
Super. 456. aflinned 78 N.Y. 876— 
National State Bank v. Hibbard, >5 
How.Pr. 280. 

87. Ind.—^McCutchen v.* McCutchen, 
41 N.B. 824. 141 Ind. 697. 

63 C.J. p 774 note 49 ta}.., 
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158. Mass.—Papetti v. Alicandro, 68 
N.B.2d 165. 817 Mass. 382—Petltti 
V. Perriello. 26 N.Bl2d 711. 306 
Mass. 274. 

59. Mas9.—Papetti v. Alicandro, 68 
N.B.2d 156. 817 Mass. 882. 

ea Ga.—^Peavy v. McDonald, 47 S. 
m 203, 119 Ga. 866. 

61. Neb.—State v. Lancaster Coun¬ 
ty, 30 N.W. 538. 20 Neb. 419. 

Tex.—Corpus Juris Mted in Cook v. 
Peacock, Civ.App.. 164 S.W.2d 689, 
689. ' 

Amended, additional, or supplemental 
report generally: 

Before recommittal seb supra I 
119. » 

After recommittal see infra 6 217. 
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Objections because of errors which are of such 
a nature that the report is subject to correction 
should be taken by a motion to recommit,6* as 
where the objections relate to minor defects in 
the report®^ A motion to recommit had been held 
improper where the objection is such as is properly 
raised by exception®^ or other mode of objection®® 
or where the cause was not referable;®® and, where 
the grounds recited for recommittal are in reality in 
the nature of additional exceptions, they cannot un¬ 
der a rule to such effect be filed without a special 
order of court®^ The facj: that an auditor was not 
sworn as required by law should be urged by a mo¬ 
tion to recommit rather lihan by exception of fact 
to his report®® 

Omissions. A motion to recommit is the proper 
remedy where the report is incomplete,®® since 
objection is based on omissions,^® such as a failure 

6a. N.Y.—Johnson y. International 

Harvester Co. of 'America, 260 N.T. 

S. 855, 236 App.DiY. 618. 

Tea.—CorptLB Juris dted in Cook v. 

Peacock, Civ.App., 154 S.W.2d 688, 

689. 

63 C.J. p 774 note 68.< 

Xa Massaohiisetts . 

(1) The rule stated in the. text 
prevails irenerally.—Jackson & New¬ 
ton Co. V. Puller. 116 N.E. 766, 226 
Kass. 441—^Fisher v. Doe, 90 N.B. 

692, 204 Mass. 34—Pair v. Manhat¬ 
tan Ins. Co., 112 Mass. 320. 

(2) So, it is held that the proper 
procedure to test the conclusions of 
an auditor by comparison with evi¬ 
dence or further subsidiary findings 
is by motion to recommit the report 
with instructions.—J. W. Grady Co. 
v. Herrick, 192 N.E. 748, 288 Mass. 

304. 

(3) Llkisiwlse, a motion to recom¬ 
mit an auditor's report Is the proper 
method of raisin? Questions is to 
the correctness of rulings admitting 
or excluding evidence where the 
auditor's findings of fact are final.— 

Barrows v. Checker Taxi Co., 195 N. 

S. 112, 290 Mass. 231. 

(4) The proper remedy for correct¬ 
ing errors in the report of an auditor 
in a law action whose findings of 
fact are to be final is by motion to 
recommit for correction of errors.— 

Howland v. Stowe, 194 N.B. 888, 290 
Masa 142. 

(6) Ih’ such case, written objec-’ 
tions to the report should be annexed 
to ft—Howland v. Stowe, supra. 

(6) Objections haver no standing 
except as the foundation for a mo¬ 
tion to rec^mmit.->-6mith v. P^uin, 

-$0 NrE.2d 1, ^$5 Mass. 231—^Ravc^e 
V. Johnspn, 66 N,E.2d 25, 3^6 {^a^s. 

658—^Lewis v. Conrad & Co., 42 N.E. 

2d 782r^ll Mass." 641—Old Mltf 
<31ub V. Paine, 88*fi7, ^808 


to find,*^! or to rule on demurrers^^ or other ques¬ 
tions of law properly raised,'^® or a failure to cov¬ 
er all essential issues,or where the referee fails 
to report with sufficient fullness,^® or fails to re¬ 
port the evidence,*^® or a portion of the evidence.^^ 

Irregularities in proceedings before referee. A 
motion to recommit has been held proper to raise 
objections to rulings on the admission of evi¬ 
dence.*^® So failure to pass on issues of law re¬ 
ferred should be raised by motion for a re-refer- 
ence.7® 

Incorrect findings. Where a finding is not sus¬ 
tained by the evidence,®® or is contrary to law,®i 
the proper remedy is by motion for a new trial. 

§ 171. Motion to Set Aside 

A motion to set aside a report of a referee will lie 
where there are substantial errors of law or fact, at least 

gel, CivjLpp.. 128 S.W.2d 466, 468. 
error dismissed, judgment correct. 
53 C.J. p 775 note 64. 

71. Ga.—Lahkford v. Holton, 24 S. 
E.2d 292, 105 Ga. 317—^Benton v. 
Roberta, 185 8.B. 292, 53 GaA^pp. 
121 . 

Tex.—Corpus Juris quoted in Stap- 
per V. Van Volkenburgh & Vogel. 
Civ.App., 128 S.!W.2d 466, 468, er¬ 
ror dismissed, judgment correct. 

63 C.J. p T75 note 65. 

72. Ga.—Grant v. Grant, 41 S.EL2d 
534, 202 Ga. 40. 

73. Ga.—Grant v. Grant, supra. 

74. Ga.—Owen v. 6. P. Richards 
Paper Co., 3 S.lL2d 66t), 188 Ga. 258 
—^Benton v. Roberts, 185 SJSL 292, 
53 GaJ^pp. 121. 

75. Ga.—'Bussell v. Glemi, 80 S:H.2d 
617, 197 Ga. 816. 

Tex.—Corpus Juris quoted in Step¬ 
per V, Van Volkenburgh & Vogel, 
Civ.App.. 128 S.W.2d 466, 468, er¬ 
ror dismissed, jud^^ent correct. 

53 C.J. p 776 note 66. 

75. N.a— Williams v. Whiting, 92 
N.C. 683. 

Tex.—Corpus Juris quoted in Step¬ 
per V. Van Volkenburgh & Vogel, 

' Cfv.App., 128 S.W.2d 466, 468, er¬ 
ror dismissed, judgment correct. 

77- Ga.—Smith v. Wilkinson. 86 S. 
E. 875, 143 Ga.'741. 

Tex.—jborpuB Juris qqdted in Stap- 
pej* V. Van Volkenburgh & Vbgel, 
CiVvApP.. 128 S.W.2d 466, 468, error 
dismissed, judgment correct. 

78. Mass,—^Lunn, etc., Co. v. Wolf- 
man, 167 N.E. 641, 268 Mahs; 345^ 
Hobhor-Platt Co. v. Miller, IBl N. 

> JSU 310, 238 Mass. 6X8. . i 

79- Ga.-^Hoshor v. Fitzpatrick,''82 0J 
E. 1065, 142 Ga, 884. ^ 

80. Ihd.—Del^ey v, Gul^bSms, 104 N. 

H 1^, 188. ^ ^ 

'81. Ind.—Delaney v. Gubbl^jsupj^ 


Mass. 505—^Howland v. Stowe, 194 
N.E. 888, 290 Mass. 142. 

(7) In the probate court the rule 
requiring the annexation of written 
objections does not prevail, and ques¬ 
tions of admission or exclusion of 
evidence by the auditor whose find¬ 
ings of fact arc final arc presented 
to the Judge by motion to recommit 
without formal objections to the re¬ 
port—Spilios V. Papps, 192 N.E. 155, 
288 Masa 23. 

63- Ga.—Jones v. Nolan, 48 S.E, 166, 
120 Ga. 688. 

53 O.J. p 774 note 59. 

64. Ga.—Stovall v. Mendenhall, 16 
S.B.2d 646, 192 Ga. 796—Oliver v. 
Union Inv. Co., 170 S.E. 674, 177 
Ga 571—Pearce v. Smith, 127 S.B. 
764, 766, 160 Ga 837. 

Objections available by exception see 
supra S 164. 

65. Mass.—U. S. Fidelity & Guaran¬ 
ty Co. V. English Const Co., 20 N. 
E.2d 939, 803 Mass. 105. 

66. N.H.—Jones v. Parker, 26 N.H. 
20 . 

67. Mass.—^Boston Consol. Gas Co. 
v. ju>epartment of Public Utilitiea 
97 N.E.2d 521. 

68. Ga—^Blckerataff v. Turner, 2 S. 
B.2d 648, 188 Ga 37—Harrison v. 
Harrison, 42 S.E. 882, X16 Ga 999. 

69. Ga—^Bussell v. Glenn, 80 &.E.2d 
617; 197 Gai 816—Lankford v. Hol¬ 
ton, 24 S.E.2d 292, 195 Ga 317. 

N.Y,—Johnson v. Intematjkmal Har- 
• vaster Co. ,q£ America^ 260>N.Y.S. 
865, 236 App-Dlv. 618.' 

Tex.—Oorpus Jtizls quoted in Stapper 
V. Van Volkepburgh & Vogel, Civ. 
App., 128 S.W.2d 466, 468, error 
dismissed, Judgment correct 
58 C.J. p 775 note,63., -. , 

7Qi 'Tex.—Cozpns'. Jprie .quoted lu 
‘ Stapper v. Van’Volbenhurgti &.*Vo- 
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where the report Is to be regarded as a vordiet or as an 
arbitration award. 

A motion to set aside a report of a referee is 
tflie proper remedy where there are substantial 
errors of law or fact,®2 at least where the report 
is to be regarded as a verdict or as an award on 
arbitration,8S or where the report does not con¬ 
form to the law in form or substance and such fact 
is apparent on the face of the report,®^ However, 
it has heen held that where the error is not of a 
substantial character,*5 as where the report is 
subject to correction,a motion to set aside will 
not lie. After confirmation of the report it has 
been held that the only remedy for errors of law 
is by motion to set it aside. 87 

§ 172. Request of Referee 

The report may be set aside and recommitted on re¬ 
quest of the referee. 


76 O.J.S. 

The report may be set aside and recommitted on 
request of the referee.*® 

§ 173. By Court Sua Sponte 

Although there Is some authority to the contrary, ft 
Is generally held that the court may of Its own motion in 
a proper case modify, set aside, or recommit the report 
of a referee. 

It is generally held that the court may of its own 
motion, in a proper case, modify,8^ set aside,80 or 
recommit^i the report of a referee; but there is 
also authority to the effect that the court cannot 
set aside the referee’s findings of fact without 
application of either party and on its own motion.82 
Where the report is substantially correct, the court 
need not on its own motion recommit for minor 
errors, even though it has authority to do so,88 


REFERENCES 


4. Form and Requisites 


§ 174, Exceptions 

Exceptions must, and are sufTlelent If they do, ade¬ 
quately assign reasons why the report should not be 
adopted and made the Judgment of the court; where the 
form of exceptions or other objections is provided by stat¬ 
ute or rule, such form must be used. 

The oflSce of exceptions to the report is to as¬ 
sign reasons why it should not be adopted and 
made the judgment of the court and in general if 
they do so they are sufficient,8^ but if they fail ade¬ 
quately to state a proper ground of objection they 
are insufficient and do not require consideration 
by the court85 Where the form of exceptions or 
other objections to a referee’® report is provided 


by statute or rule of practice, the form employed 
must comply with such requirements.9® Failure 
to have the testimony of the witnesses filed with 
the referee’s report, as required by court rule, 
does not necessarily prevent consideration of a mo¬ 
tion to amend the report, where the minutes arc 
before the court®7 In determining the sufficien¬ 
cy of objections, they and the words used therein 
must be interpreted as they apply to the reports 
attacked as a decision of the specific cause of ac¬ 
tion set forth in the declaration.®^ An objection 
which assumes to be a fact that which the referee 
found was not true is without merit.®® 


82. Cal.—^Branger v, Chevalier, 9 
Cal. 858. 

53 C. J. p 775 note 75. 

83. N.J.—^Eastern Engineering Co. v. 
Ocean aty, 167 A, 522, 11 N.J.Misc. 
608. 

Jury trial waived 

Where law action was sent to ref¬ 
eree without reservation of Jury 
trial, referee's report, being equivar 
lent of verdict, can be attacked only 
by motion t^ set it aside.—Grant- 
wood Lumber Co. v. Aragrona, 162 A. 
883, 109 NT.XLaw 447, followed In 
Furman v. Shell Eastern Petroleum 
Products, 166 A. 74, 110 N.J.Iiaw 452. 

Case refereed by consent 
Where, case is referred to referee 
by consent, proper practice for par¬ 
ty dissatisfied with report is motion 
to set aside report, with assignment 
of reasons, not filing of exceptions 
to report.—Eastern Engineering Co. 
V. Ocean aty, 167 A. 622, 11 N.J. 
Mlsc. '508. 


84h Tex.—Griffin v. Sevier, avA^pp., 
234 S.W,2d 272. 

8B. !Nr.T. —^Hassler v. Turnbull, 65 
N.T.Super. 800, 801, 18 N.T.St 852. 

86. Wls.—Dufty V. Hickey, 82 N.W. 
54, 68 Wis. 880. 

68 C.J. p 776 note 77. 

87. N.J.—Camp Hamaschaug, Inc. v. 
Kennedy, 147 A. 728, 7 N.J.Misc. 
1060. 

88. N.T.—Brlttlngbam v. Stevens, 1 
N.T.Super. 421. 

63 aJ. p 775 note 80. 

89. N.a —^Depriest v. Patterson, 94 
N.a 619. 

58 C.J. p 775 note 88. 

90. N.C.—^Tate v- Davis, 67 S.B. 508, 
152 N.C. 177. 

68 C.J. p 775 note 84. 

91. Ga.—^Holston Box, etc., Co. v. 
Vonberg, 129 S.11 662, 84 Ga.App. 
298. 

53 C.J. p 776 note 85. 

93. S.D.—Neeley v. Roberts, 95 N. 
W. 921, 17 S.D. 161. 
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98. Ga—Trentham v, Bluthenthal, 
46 1S.E. 421, 118 Ga 530. 

63 C.J. p 776 note 87. 

94. Kan.—Stockton Bank v. Show¬ 
ers, 70 P. 832, 65 Kan. 48L 
53 C.J. p 776 note 89. 

96. Ky.—Stuber v. Snyder's Com¬ 
mittee, 87 S.W.2d 614, 261 Ky. 888. 

96. Ma—^Moores v. Inhabitants of 
Town of Springfield, 64 A.2d 669. 

63 C.J. p 776 note 91. 

ClassificatioaL 

Under statute to such effect, excep¬ 
tions must be separately classified 
as exceptions of law and exceptions 
of fact.—^Edwards v. National ffll- 
nance Co., 159 S.E. 256, 172 G^a 884. 

97. N.T.—Lawrence v. Cowperthwalt, 
269 N.T.S. 486, 160 Misc. 326. 

98. Me.—Kennebunk, Kennebunkport 
and Wells Water Dish v. Maine 
Turnpike Authority, 71 A.2d 620. 

99. Ma—-Edwards v. Hall, 42 A2d 
340, 141 Me. 289. 
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§ 175. — Written or Oral 

In the absence of a statute or rule of practice to the 
contrary, exceptions taken after the report has been 
filed need not be In writing. 

In the absence of a statute or rule of practice 
to the contrary, exceptions to a referee’s report 
taken after it has been filed with the court need 
not be in writing.^ On the other (hand, as dis¬ 
cussed supra § 107, exceptions taken before the ref¬ 
eree must generally be reduced to writing and, 
with the ruling thereon, filed with the report Ex¬ 
ceptions not appearing to be in writing will be 
presumed to have been oral.^ 

§ 176. -Verification or Signature- 

Exceptions as to defects apparent on the face of the 
record need not be verified or signed, but exceptions as 
to matters not apparent on the face of the record may 
be required to be verified. 

It has been held that exceptions as to defects 
apparent on the face of the record need not be 
verified* or signed^ by counsel; but it has also been 
held that exceptions will not be received unless 
accompanied by afi&davits as to facts which do not 
appear on the face of the proceedings.® Verifica¬ 


§§ 175-177 

tion of amended exceptions by one having no au¬ 
thority to do so is ineffective.® 

§ 177. -Specific Character 

Exceptions and other objections to a referee’s report 
must be clear and spedfic, pointing out the errors com¬ 
plained of and the grounds of the objections. 

Exceptions to a referee’s report must be spe¬ 
cific,^ direct,® definite,® precise,^® and clear;il 
otherwise they will not be considered.^® 

Specification of error. An exception should spec¬ 
ify the particular findings,i® items,^^ or rulings,^® 
or, more generally, the errors,^® to which objec¬ 
tion is taken; but an exception is sufficient if the 
alleged errors can be clearly understood when con¬ 
sidered in connection with the finding or find¬ 
ings to which the exception refers.!*^ An excep¬ 
tion complaining only of the reasoning, and not of 
the ruling, of the referee as to exclusion of evidence 
is not a good exception of fact.i® 

Objections to the report as a whole have been 
held too general to raise any point for review,^® 
as where the exceptions are merely to "each of 
the conclusions of law,”®® or to the entire rulings 
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and findings,21 or to all conclusions of law and 
findings of fact.22 However, under a statute re¬ 
quiring exceptions to specify the part or parts ex¬ 
cepted to, it has been held that exceptions to each 
and all of the findings and conclusions are suffi¬ 
ciently definite and specific.23 Where a finding is 
proper in part, an exception to it as a whole can¬ 
not be sustained nor can exception to the refusal 
of a request as a whole be sustained where a por¬ 
tion of the request is improper.26 

Necessity of specifying ground of objection. An 
exception to a finding of the referee should specify 
the particular ground of objection^® and point out 
wherein a finding is incorrect.27 An exception or 
objection that the referee’s finding was against the 
law and evidence is insufficient if it fails to inform 
the court in what respect the finding was against 
the law28 or not supported by the evidence.29 

Sufficiency of specification. Under a statute re¬ 
quiring all exceptions to specify clearly and dis¬ 
tinctly the errors complained of, it has been held 


that a party excepting to the report of an auditor 
in an equity case where the exceptions involve a 
consideration of the evidence on which the audi¬ 
tor based his findings must set forth in connection 
with each exception of law or of fact the evidence 
necessary to be considered in passing thereon,3® 
or attach thereto, as an exhibit, as much of the 
evidence as is pertinent,®l or point out to the court 
where such evidence is to be found in the rec- 
ord®® or in the brief of the evidence where such 
a brief is prepared and filed by the auditor.®® 
Exceptions not complying with llhis rule are incom¬ 
plete®^ and defective,®® presenting no question 
for determination,®® and the court will refuse to ap¬ 
prove exceptions of fact,®*^ or will overrule ex¬ 
ceptions of law®® which fail to conform with this 
requirement. In an action at law wherein the ex¬ 
ceptant is entitled to a trial of exceptions of fact 
by a jury, tmder the rules discussed infra § 185, 
a general exception of fact to a specified finding 
as contrary to the evidence,®® or as without evi- 


21. Ga.—Willis V. Fonnan, 178 SJES. 
440. 180 Ga. 198. 

22. N.T.—Graham v. Chrystal, 2 
Abh.Dec. 263, 2 Keyes 21, 37 How. 
Pr. 279. 

23. Wash.—^Pederson v. Parke, 123 
P. 777, 68 Wash. 482. 

24. N.T.—Crawford v. Everson, 68 
N.T. 624—Hepburn v. Montgomery, 
5 N.T.Civ.Proc. 244. 

26. N.T.—Steubing v. New York BL 

R. Co., 34 N.E. 869, 138 N.T. 658. 

26. Ga.—O’Rear v. Lamb, 22 S.B.2d 
74, 194 Ga. 465—Fuqua v. Hadden, 
16 G.E.2d 728, 192 G& 654—Ed¬ 
wards V. National Finance Co., 159 

S. E. 256, 172 Ga. 884—Loyd v. 
camp, 168 S.B, 40, 172 Ga. 610— 
Persons v. Persons, 155 S.B. 27, 
171 Ga. 212. 

Me.—^Duble v. Branz, 73 A.2d 217. 

63 C.J. p 777 note 14. 

Fatal defect 

Exception to auditor’s allowance of 
amendment jto pleading failing to 
show objection urged when amend¬ 
ment was offered was fatally defec¬ 
tive.—Robinson v. Reese, 165 S.E. 
744. 176 Ga. 574. 

SSefexMMS with right of exception re¬ 
served 

Where cases are referred ’ with 
right of exception reserved as to 
matters of law, excepting party is 
confined to objections spedflcally set 
out by him at nisi prius.—Staples v. 
LltUefield, 167 A. 171, 182 Me. 91. 

27. D.a—^Lincoln v. Virginia Port¬ 

land Cement Go., 258 P. 606, 49 
AppJ^.C. 83. 1 

28. Me.—^buble v. Branz, 73 Mtd 

217—Kennebunk, Kennebunkport 


and Wells Water Dlst. v. Maine 
Turnpike Authority, 71 A.2d 620. 
Mo.—Singer Mfg. Co. v. Givens, 36 
MoA.pp. 602. 

29. Ga.—Loyd v. Camp, 168 S.B. 40, 
172 Ga 610. 

Mo.—Singer Mfg. Co. v. Givens, 85 
Mo.App. 602. 

30. Ga—Tovell v. Legum, 60 S.B. 
2d 339, 207 Ga 193—O'Rear v. 
Lamb. 22 S.B.2d 74, 194 Ga 465— 
Fuqua v. Hadden, 16 S.E.2d 728, 
192 Ga 664—^Brown v. Parks, 9 S. 
-E 2d 897, 190 Ga 640—McDuffie v. 
Merchants’ & Citizens’ Bank of Mc¬ 
Rae, 170 IS.B. 805, 177 Ga 695— 
Loyd V. Camp, 168 S.B. 40, 172 Ga 
610—Loftis V. Hubbard, 167 S.B. 
704, 42 GaApp. 829. 

68 C.J. p 777 note 18. 

31. Ga—O’Bear v. Lamb, 22 S.R2d 
74, 194 Ga 455—^Fuqua v. Had¬ 
den, 16 S.E.2d 728, 192 Ga 654— 
Brown v. Parks, 9 S.E.2d 897, 190 
Ga 540. 

63 C.J, p 777 note 19. 

Soeimients 

VHiere documents required to be 
examined in order to determine 
merits of exceptions of law to audi¬ 
tor's report in equity case ^were not 
inqorporated in exceptions or at¬ 
tached thereto and made pert there¬ 
of, trial court did not err in oveinri^- 
ing exceptions.—^B\iqua v. Hadden, 16 
S.E.2d 728, 192 Ga 654. 

Sttfliolency of attachment 
Where several exceptions are taken 
to an auditor’s report and to the ex¬ 
ceptions is attached a common ex¬ 
hibit which is separately referred to 
in each exception, the rule that the 
exceptor must set forth in connection 
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with each exception the evidence or 
other matter necessary to be consid¬ 
ered or attach it as an exhibit so 
that each exception will be complete 
in itself is complied with notwith¬ 
standing the exhibit is not attached 
to each exception separately.—^High¬ 
tower V. PhiUips. 18 S.B.2d 848, 193 
Ga. 444. 

32. Ga—Fuqua v. Hadden, 16 S.B.2d 
728, 192 Ga 654—Persons v. Per¬ 
sons, 165 S.B. 27, 171 Ga 212. 

33. Ga—O’Rear v. Lamb, 22 S.E.2d 
74, 194 Ga 465—^Brown v. Parks, 
9 •S.E.2d 897, 190 Oa 540. 

63 C.J. p 777 note 20. 

34. Ga—Tovell v. Legum, 60 S.R 
2d 339, 207 Ga 193. 

63 C. J. p 777 note 21. 

35. Ga—^Bacon v. Bacon, 133 S.E. 
512, 161 Ga 978. 

36. Ga—^Tovell v. Legum, 60 S.E. 
2d 339, 207 Ga 198—McArthur v. 
Kirkland, 96 S.E. 339, 148 Ga 232. 

37. Ga—Sengstacke v. American 
Missionary Ass’n, 26 $.E.2<1 891, 
196 Gra 539—O'Rear v. Lamb, 22 
S.E.2d 74, 194 Ga 456^Hobb8 v. 
Houston, 9 3.E.2d 749, 190 Ga 505 
—Loftis V. Hubbard, 167 S.BL 704, 
42 GaApp. 829. 

63 C.J. p 777 note 24. 

38. Qa—^Tovell v. Legum, 60 S.B. 
2d 339, 207 Ga 193—Sengstacke v. 
American Missionary Ass’n, 26 B.E. 
2d 891, 196 Ga 539—Hobbs v. 
Houston, 9 S.E.2d 7^9, 4.90 GA. 505. 

63 C.J. p 777 note 26. 

39. Ga—^Xngraham v. Reynolds, 169 
S.B. 679, 47 GaApp. 67. 

53 C.J. p 778 note 27. 
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dence to supiport it,^® is suflScient However, even 
in an action at law an exception to the admission 
or exclusion of evidence should set forth literally 
or in substance the evidence alleged to have been 
excluded,41 and an exception complaining of the 
admission of evidence should set forth the evidence 
objected to.42 The exceptions must be complete 
within themselves; they must contain all the facts 
and rulings necessary to show prejudicial error and 
not compel the court to search through the rec¬ 
ord for them.45 Ordinarily an exception should not 
refer to other exceptions to show the matter ob¬ 
jected to44 or to indicate the evidence necessary 
to an xmderstanding of the exception making the 
reference.4® Objections to the auditor’s failure 
to make certain findings or to findings actually 
made, where the evidence is not properly placed be¬ 
fore the court and there is nothing apparent on 
the face of the report showing the errors com¬ 
plained of, are valueless.^® 

Responsiveness to issues. Exceptions to a- ref¬ 
eree’s report should be responsive to the issues as 
raised by the pleadings and defined by the report^^ 

§ 178. Remonstrance 

A remonstrance must comply with any requirements 
as to form prescribed by statute or rule of practice and 
must set forth a sufficient ground; it must be specific in 
character. 


A remonstrance must comply in form with the 
requirements, if any, which are imposed by statutes 
or rules of practice.48 Where a finding is con¬ 
clusive as to the weight of the evidence on which 
it is based, as discussed supra § 143, a remon¬ 
strance is insufficient which alleges that the evi¬ 
dence does not support a finding^^ or that it is con¬ 
trary to the evidence but in order to raise an is¬ 
sue as to a fact, found or not found, it must be al¬ 
leged that a material fact was found without evi- 
dence^i or that the referee refused or failed to 
find a material fact which was admitted or undis- 
puted.52 An allegation that a fact was fotmd with¬ 
out evidence and contrary to the evidence is insuffi- 
cient.58 

Specific character. A remonstrance is ineffectual 
where it is too general in character,54 and ordinari¬ 
ly it is within the discretion of the reviewing court 
to require the remonstrant to make his objections 
more specific.55 The remonstrance should specify 
the particular rulings to which objection is made®5 
and show in what respect the remonstrant was prej¬ 
udiced.®^ 

§ 179. Motion to Set Aside 

A motion to set aside a report of a referee grounded 
on extrinsic matter should be supported by proper proof 
of such matter. 

Where a motion to set aside the report of a ref- 


40. Ga.—Anderson v. Blair, 48 S.BL 
961, 121 Oa. 120. 

63 CJT. p 778 note 28. 

Objeotloa to referees' report on 
ground that there was no -evidence 
to justify a finding of any unreason¬ 
able use by defendant of its prop¬ 
erty vras sufi^cient to raise the legal 
question as to whether there was any 
evidence of unreasonable use which 
was unreasonable either because of 
its very nature or because of the 
negligent manner In which It was 
exercised.—Kennebunk, Kennebunk- 
port and Wells Water Dist v. Maine 
Turnpike Authority, Me., 71 A2d 620. 

41 . Gju— Cock V. Lipsey, 90 S.BI 628, 
148 Ga. 822. 

58 C,J. P 778 note 29. 

42. Ga.—Griffin v. Collins, 68 8.B. 
1004, 125 Ga. 169. 

43 . Qa.—Tovell v. Legum, 60 S.E. 
^d 839, 267 Ga. 193—Fuqua v. Had¬ 
den, 16 S.m2d 728, 192 Ga. 654— 
Eytile V. Ksrtle, 181 S.E, 81, 180 
Ga. 888—^Fitzgerald v. Woodward, 
167 SJB. 170, 176 Ga. 109—Mobley 
V. Morris, 164 e.BJ. 167, 45 GaApp. 
201—Ward v. Florence, 162 SJBH 
872, 44 Ga.APP. 767. 

68 C:J. P 778 note 81. 

SeferesLCe to xeooord 

Exceptions to auditor's report 


should be complete within, them¬ 
selves, and not refer court from one 
part of record to another to discov¬ 
er what was ruled.—^Robinson v. 
Reese, 166 S.E. 744, 175 G€l 574. 

44k &C.—Bouknight v. Brown, 16 S. 
C. 155. 

45. Geu—Iioftis v. Hubbard, 167 S.E. 
704, 42 GaApp. 829. 

48. Mass.—^Boston Consol. Gas Co. 
V. Department of Public Utilities 
97 N.E.2d 621—Smith v. Paquin, 
90 NJm.2d 1, 826 Mass. 281. 

47. D.C.—Elchberg v. U. S. Shipping 
Board Emergency Fleet Corp., 278 
F. 886, 61 AppJ>.a 44. 

68 C.J. p 778 note 38. 

48. Coim.—Scbilcher v. Bchllcher, 

200 A 861, 124 Conn. 445. 

68 C.J. p 778 note 84. 

49.. Conn.—^PennaylvanlarD i X i e C^ 
ment Corporation -v. H. Wales 

Lines CO., ,178 669, 119 Conn. 

. 603.. 

68 C.J..P 778 note 86. 

5a Conn.— Penndylyapiarlilxie,' Ce¬ 
ment Corporatloii *v. H: Wafes 

Lines Co., supra. 

BS aJ. p 778 not4 87. 

,r, 

.5L (kmn.—Gorainik Hat Oql v. De- 
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lohery Hat Co., 120 A 283, 98 Conn. 
560. 

52. Conn.—Goralnlk Hat Co. v. Del- 
ohery Hat Co., supra. 

53. Conn.—Ferguson v. Crlpps, 87 A 
792, 87 Conn. 241. 

54. Conn.—Pennsylvanla-Dlxle Ce¬ 

ment Corporation v. H. Wales 
Lines Co., 178 A 669, 119 Conn. 
603. 

63 d. p 778 note 41. 

55. Conn.—Ferguson v. Oripps, 87 
A 792, 87 Conn. 241. 

5a Conn.—Geary v. New Haven, 55 
A 584, 76 Conn. 84. 

63 G.J. p 778 note 43. 

Transoript of evidence 
A remonstrance to a referee's re¬ 
port for the purpose of securing a 
recommittal of -Uie report must be 
accompanied by a transcript of the 
eiHdence before the referee and un¬ 
less such evidence appears in the 
i^cord, the appellate court Cbiinot re¬ 
view a'ruling of a trial court deny¬ 
ing relief of sudi nature.-MIJlnaiid^ 
-graph Corp. v. Cornwell, 27 'A2d 875, 
MS Oonn. 2S6. • ‘ • ‘ 

- , t 

57. CofUL—(B^erguson v. Cripp8;^>^87 
V kA792,^ ConxL'24Lt 4 
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eree is based on extrinsic matter, it should be sup¬ 
ported by proper proof thereof.®* 

§ 180. Motion to Recommit 

A motion to recommit should show the propriety and 
necessity for recommittal and compliance of the movant 
with the conditions essential to authorize recommittal. 

On a motion for recommittal, the moving papers 
should show the propriety and necessity for recom- 
mittal^s and a compliance by the moving party with 
all acts on his part required to authorize a recom- 

S. Attackik 

§ 181. By Demurrer or Answer 

Generally speaking, a demurrer is a proper mode of 
questioning the sufficiency of a remonstrance to the re¬ 
port of a referee. 

Where a remonstrance has been filed to a report 
of a referee, if the party favoring the report as¬ 
serts that the matters complained of were not or 
did not occur as alleged in the remonstrance, he 
may answer by denial,®^ and a demurrer in such 
case is not correct practice.®^ However, if such 
party admits that the rulings complained of were 


mittal.®® Where a motion to recommit is re¬ 
garded as similar to a motion for new trial at 
common law, it has been held that a motion to 
recommit on the ground of newly discovered evi¬ 
dence should conform substantially in form and 
substance to a motion for new trial.^^ The par¬ 
ticular objection relied on should be specified.®^ 

Affidavit Where a rule of court requires affida¬ 
vits in support of a motion to recommit, the mo¬ 
tion is insufficient if no affidavit is submitted.®® 

Objections 

made, but claims that they were correct,®® or at 
least not prejudicial,®^ he may demur; and, gen¬ 
erally sipeaking, a demurrer is the proper mode of 
questioning the sufficiency of a remonstrance.®® 
Where a remonstrance seeks recommittal for the 
addition of certain facts, a proper ground for a 
demurrer thereto is that the facts are irrelevant 
or immaterial.®® A demurrer will lie where the 
remonstrance is not in proper form to raise the 
question on which the remonstrance is grounded.'^® 
A statute requiring all demurrers to be special has 


B8. Cal.—^Hoeft t. Hotchkiss, 245 
P. 458, 76 Cal.App. 670. 

63 C.J. p 778 note 46. 

59. Conn.—^Allshausky v. MacDon¬ 
ald, 167 A. 96, 117 Conn. 138. 

Me.—Bourisk v. Mohican Co., 176 A. 
346, 188 Me. 207. 

Mass.—^Boston Consol. Gas Co. v. De¬ 
partment of Public 'Utilities, 97 N. 
H.2d 521. 

63 C.J. p 778 note 46. 

60. N.Y.—Gove V. Hammond, 48 
How.Pr. 386. 

63 C.J. p 778 note 47. 

61. Me.—^Bourisk v. Mohican Co., 
175 A. 346, 133 Me. 207. 

XTaanes of witnesses 

Motions to recommit referees* re¬ 
port for newly discovered evidence, 
which failed to disclose name of new 
witness, were insumcient, since they 
did not conform substantially to re¬ 
quirements of motions for new trial 
on similar grounds that names of 
new witnesses, particular facts they 
are expected to prove and grounds of 
such expectation be stated under 
oath.—^Bourisk v. Mohican Co., supra. 
aPozmer aaid new evldenoe 

(1) New trials cannot be granted 
on ground of newly discovered evi¬ 
dence in absence of report of evi¬ 
dence produced on former trial and 
determination that additional evi¬ 
dence offered is new evidence, and 
hence motion to recommit referees* 
report, required to conform substan¬ 
tially to motion for new trial, was 
erroneously granted where evidence 


on former hearing was not produced 
and additional evidence offered was 
not determined to be new evidence.— 
Bouiisk V. Mohican Co., supra. 

(2) Newly discovered evidence nec¬ 
essary to support motion to recom¬ 
mit must make it appear that differ^ 
ent result would probably be reached, 
although not necessarily requiring 
different conclusion.^—^Bourisk v. Mo¬ 
hican Co., supra. 

62. Ga.—Haygood v. Smithy 66 IS.B. 

2d 310, 80 Ga.App. 461. 

53 C.J. p 779 note 48. 

Motions held too general 

(1) Motion to recommit case to 
auditor on grounds that auditor erred 
in findings of fact, of law, of calcu¬ 
lation, and in making allowances and 
disallowing credits, was too general. 
—^Robinson v. Beese, 166 S.E. 744, 
175 Ga. 674. 

(2) Where auditor's report did not 
set forth evidence and motions to 
recommit, setting forth no specific 
grounds, were filed, but record did 
not indicate that report of any part 
of evidence had been requested, and 
motions were not accompanied by af¬ 
fidavit purporting to, set forth any 
instance in which it was contended 
that auditor's finding was not based 
on evidence, denial of motions to re¬ 
commit was not error.—Levovsky v. 
Horvitz, 80 N.B.2d 411, 307 Mass. 
476.* 

I (8) Where motion for recommittal 
of case to auditor failed to point out 
I specifically wherein report'of'audl- 
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tor was confusing or contradictory 
and failed to show wherein movants 
may have been harmed by any con¬ 
tradictory statements, court did not 
err in sustaining motion to dismiss 
motion for recommittal.—^Haygood v. 
Smith, 66 S.E.2d 310, 80 Ga.App. 461. 

63. Mass.—Lunn, etc., Co. v. Wolf- 
man, 167 N.E. 641, 268 Mass. 345. 

64. Conn,—^Berger v. Town of Guil¬ 
ford, 68 A.2d 371, 186 Conn. 71— 
Stehlin-Miller-Henes Co. v. Bridge¬ 
port, 117 A. 811, 97 Conn. 667. 

65. Conn.—Berger v. Town of Gull- 
ford, 68 A.2d 371, 136 Cona 71. 

66. Conn.—Stehlin-MllleJ>Henes Co. 
V. Bridgeport, 117 A, 811, 97 Cona 
667. 

67. Cona—Stehlin-Miller-Henes Co. 
V. Bridgeport, supra. 

68. Conn.—Cinaudagraph Oorp. v, 
Cornwell, 27 A.2d 875, 129 Cona 
295. 

Answer Instead of demurer 
Fact that plaintiff answered de¬ 
fendant's remonstrance to referee's 
report instead of demurring to report 
did not - preclude trial court from 
finding that remonstrance was insuf¬ 
ficient in law.—Cinaudagraph Corp. 
V. Cornwell, supra. 

69. Cona—^Berger v. Town of Guil¬ 
ford, 68 A.2d 371, 136 Cona 71. 

70. Cona—Schilcher v. SchUoher, 
200 A. 351, 124 Cbna 44& 
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been held applicable to a demurrer to a remon- 
stranceJi 

§ 182. By Motion to Strike 

Improperly filed exceptions to the report of a referee 
may be stricken; but a motion to strike wiii be over¬ 
ruled where the exceptions attacked are not open to the 
objections on which the motion Is based. 

A motion to strike and dismiss exceptions to the 
report of a referee as not sufficiently specific is 
properly overruled where the exceptions,or any 
part of them,'^8 are not open to this objection. If 
the exceptions were improperly filed, the court may 
strike them.*^^ Where the excepting party is en¬ 
titled to a trial by jury a motion to strike excep- 

6. Hearing 

§ 184. Exceptions 

One duly filing exceptions to a referee's report Is 
entitled to be heard thereon, and to have the court con¬ 
sider and properly pass on his objections. 

1 

The court cannot summarily dispose of excep¬ 
tions by overruling and confirming the report with¬ 
out reviewing and passing on them judicially.'^S 
One duly filing exceptions to a referee’s report has 


’ tions of fact to the report is properly overruled.^*^ 
§ 183. Waiver of Right to Attack Objections 

The right to attack exceptions or objections to the 
report of a referee may be waived by inactivity. 

Submission of the issues to the court without 
moving to strike exceptions to the report of a ref¬ 
eree constitutes a waiver of objections to the excep¬ 
tions.'^® Where exceptions are not filed within 
the time required by a rule of court, and a con¬ 
firmation of the report is not insisted on by rea¬ 
son of the exceptant’s default, and the exceptions 
are received out of time and without objection and 
acted on by the court, the default is waived.'^^ 

Objections 

the right to be heard thereon,'^® and to have the 
court consider and pass on his objections®® and on 
such evidence as may properly be introduced in sup¬ 
port thereof.®! It is customary in some jurisdic¬ 
tions for the master to pass on objections filed 
to his report before the report is filed.®2 Nonpay¬ 
ment of fees may deprive a party of his right to 
exceptions.®® 


71. Conn.—Berger v. Town of Guil¬ 
ford, 68 A,2d 371, 186 Conn. 71. 

Different grounds stated in single 
paragraph 

A demurrer to part of remon¬ 
strance, seeking recommittal of state 
referee’s report for addition of cer¬ 
tain facts, on number of grounds 
stated in single paragraph, although 
some were applicable to certain para/- 
graphs and some to others, was bad 
as not within statute requiring that 
all demurrers be special.—^Berger v. 
Town of Guilford, supra. 

72. Ga.—Citizens* First Nat Bank 
v. Jones, 181 S.E. 529, 161 Ga. 655, 
48 A.L.R. 1059. 

58 C.J. p 782 note 31. 

73. Ga—Miller v. Gibbs, 182 S.E. 
626. 161 Ga 698. 

53 C.J. p 782 note 32. 

74. N.T.—Underwood v. Greenwich 
Ins. Co., 90 N.YjS. 882, 45 Misc. 62. 

68 C.J. P 782 note 33. 

75. Ga—Miller County v. Bush, 110 
S.E. 515, 28 GaApp. 135. 

53 C.J. P 782 note 36. 

76. Mo.—Rhodes v. Guhman, 187 S. 
W. 86, 156 Mo.App. 480. 

53 C.J. p 783 note 37. 

77. U.S.—E3x parte Jordan, N.T., 94 
U.S. 248, 24 L.Bd. 123. 

78. U.S.—Corpus Juris quoted in In 
re Noell, D.C.Mo., 21 F.Supp. 879. 
881. 

Ill.—^Rieman v, Rleman, 58 N.E.2d 
824, 324 IlLApp 515. 

76 C.J.S.—19 


Mo.—Corpus Juris quoted in Vannoy 
V. Swift & Co., 201 S.W.2d 360, 866, 
356 Mo. 218. 

N.C.—Anderson v. McRae, 189 S.B. 
639, 211 N.C. 197. 

Pa—^Mumma v. Mumma, Com.Pl., 61 
Dauph.Co. 174. 

Tex.—^Wilson v. Wilson, Civ.App., 136 
S.W.2d 1069. ! 

53 C.J. p 783 note *41. 

Befereuoe after trial 

Defendants were entitled to a full 
hearing and determination of issues 
based on defendants* exceptions to 
the findings of an auditor who was 
appointed after trial and while case 
was under advisement, even though 
no request therefor was made, and, 
in absence thereof, the auditor’s re¬ 
port could not be given the effect of 
a statutory reference.—Coke v. Bar- 
gaimes, Tex.Civ.App., 116 S.W.2d 904, 
error dismissed. 

79. U.S.—Corpus Juris quoted In In 
re Noell, D,C.Mo., 21 F.Supp. 879, 
381. 

—^Moores v. Inhabitants of Town 
of Springfield, 64 A2d 669. 

Mo.—Corpus Juris quoted iu Vannoy 
V. Swift & Co., 201 S.W.2d 350, 366, 
856 Mo. 218. 

63 C.J. p 788 note 42. 

Trial on exceptions see infra S !®®* 
Judgment entered out of county and 
without notloe 

A final Judgment confirming the 
report of a referee and overruling 
defendants’ exceptions thereto en- 
I tered out of the county and out of 
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the district and without notice or 
opportunity to defendant to be heard 
is contrary to the usual course and 
practice in such cases, and will be 
set aside on motion duly made.— 
Everett v. Johnson, 14 S.E.2d 620, 219 
N.C. 540. 

80. U.S.—Corpus Juris quoted In In 
re Noell, D.C.Mo.. 21 F.Supp. 879, 
381. 

Mo.—Corpus Juris quoted in Vannoy 
V. Swift & Co., 201 S.W.2d 860, 866, 
356 Mo. 218. 

53 C.J. p 783 note 43. 

Baoh exception should be consid¬ 
ered and ruled on.—Abbltt v. Greg¬ 
ory, 160 S.B. 896, 201 N.a 677. 

81. U.S.—Corpus Juris quoted In In 
re Noell, D.CLMo., 21 IFJSUpp. 379, 
381. 

Mo.—Corpus Juris quoted in Vannoy 
V. Swift & Co., 201 S.W.2d 360, 866, 
856 Mo. 218. 

53 C.J. p 783 note 44. 

Extrinsic evidence 
Where a jury trial has been waived 
and the court hears the exceptions, 
evidence otherwise proper should be 
admitted, and it is Improper for the 
court to limit itself to the evidence 
considered before the referee.— 
Hawkyard v. Suttle, 188 Ill.App. 168. 

82. HI.—OFrenzel v. Lonnquist Co., 
26 N.E.2d 687, 804 niApp. 877. 

83. Pa—^Peeling v. Clinton 'Granite 
Co., 16 Pa.Dlst. 104, 8S FtuCo. 160. 

I 63 C.J. p 78$ note 46. 
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Time for hearing. Where the time for hearing 
exceptions to a referee’s report is not otherwise 
fixed, the. matter rests in the sound discretion of 
the court.84 Exceptions filed may properly he 
considered on the hearing of the motion to con¬ 
firm the report.^® The time for the hearing may 
be fixed by stipulation of the parties.^® 

Place. Under a statute providing that a report 
may be reviewed ‘'out of term,” a party cannot have 
exceptions heard out of the county in which the 
action is pending.^*^ 

Burden of proof and presumptions. On the hear¬ 
ing of exceptions to a referee’s report, the court 
may treat the report as presumptively correct,88 
and the burden of showing error rests on the ex- 
ceptant.88 Where the report is apparently found¬ 
ed on a decree, it will be presumed that such de¬ 
cree was introduced in evidence before the ref- 
eree.8<^ Where the referee's findings of fact are 
conflicting, the defeated party is entitled to the 
benefit of those most favorable to him, in aid of his 
exceptions to the conclusions of law.8i 

Scope of hearing. The hearing of exceptions to 
a referee’s report is limited to findings within the 
scope of the reference^^ and to matters embraced 
within the excQptions.83 The court may consider 
the exceptions in the light of the evidence before 
the referee,8^ and on request the referee must 
furnish a party all the evidence relating to such 
exceptions.85 Where, under local practice, it is 


necessary to preserve testimony before the ref¬ 
eree in a bill of exceptions, as discussed supra 
§ 107 c, failure to do so prevents exceptions to the 
report from raising any question as to correctness 
of the findings of fact^^ A mere memorandum 
of the referee, not included in his report but sub¬ 
mitted therewith, need not be considered by the 
court.87 

A witness before the referees cannot be intro¬ 
duced on the hearing of exceptions to prove that 
the referees had misapprehended his meaning.®® 
An exception as to the sum awarded raises the 
question of whether interest was allowed from a 
proper date in arriving at such award.®® 

New evidence. There is authority broadly to 
the effect that new evidence should not be received 
on a hearing of exceptions to the report.^ On the 
other hand, new evidence has been held admissi¬ 
ble,® in the discretion of the court,® as where it 
is introduced to show the referee’s misconduct^ or 
where affidavits are offered to show newly discov¬ 
ered evidence as ground for new trial.® 

Affidavits or statements of referees not incor¬ 
porated in the report ordinarily are excluded® and 
will not be admitted to contradict or impeach the 
report;*^ but the referee may be permitted to tes¬ 
tify orally at the hearing where he is charged with 
misconduct, prejudice, or the like,® and his sworn 
statement may be sufficient to establish facts rel¬ 
ative to the propriety of the conduct of the refer¬ 
ence.® 


84. Gsu—Hilton v. Haynes, 95 S.B. 
220, 147 Ga. 726. 

53 C.J. P 783 note 46. 

85. N.T.—Winfield v. Stacona, 67 N. 
Y.S. 563, 40 App.Dlv. 96. 

Application for confirmation or re¬ 
jection see infra § 196. 

86. Kan.—Davis v. Finney, 14 P. 
<460, 87 Kan. 165. 

87. N.C.—McNeill v. Hodges, 6 S.B.' 
127, 99 N.C. 248. 

63 C.J. p 783 note 49. 

88. Cal.—^Brodie v. Barnes, 132 P.2d 
595, 56 Cal.App.2d 315. 

<5a.—Carr v. Walker, 62 S.B.2d 426, 
205 Ga. 1. 

68 C.J. p 788 note 61. 

89. Cal.—^Brodie v. Barnes, 132 P.2d 
595, 56 Cal.App.2d 315. 

Ky.—Miller v. Title Insurance & 
Tiaist Co., 129 S.W.2d 163, 278 Ky. 
^8. 

Me.—Depositors Trust Co. v, Bru- 
66 At2d 86—^Ramsdell v. 
Burke, 86 A.2d 573, 140 Me. 244— 
. Wood V. Balzano, 15 A.2d 188, 187 
Me. 67, 

58 aJ, p 783 note 62. ^ 

op. Ipwa.--:^ re Heath, 11 Igt.W. 728, 
'68 Iowa 86. 


91. N.Y.—Bonnell v. Griswold, 89 N. 
Y. 122—Schwinger v. Raymond, 83 
N.Y. 192, 88 Am.R. 416. 

92. S.C.—Andrews v, V. B. Fidelity, 
etc., Co., 161 S.B. 745, 164 S.a 466. 

53 C.J. p 783 note 55. 

93. Ga.—Robinson v. Reese, 165 S. 
B. 744, 176 Ga. 574. 

S.C.—^Mutual Ben. Ifife Ins. Co. v. 
Yarborough's Bstate, 169 S.B. 289, 
169 S.C. 486. 

Tex.—Griffin v. Sevier, Civ.App., 234 
S.W.2d 272. 

94. Okl.—Phillips Petroleum Co. v. 
Davis, 147 P.2d m, 194 Okl. 84. 

53 C.J. p 783 note 56. 

95. Ala.—^Mahone v. WiUlcuns, 39 
Ala. 202. 

96. Ind.—Delaney v. Gubbins, 104 N. 
B. 13, 181 Ind. 188—^Brislow v. Mc¬ 
Clelland, 22 N.B. 299, 122 Ind. 64. 

97. Meuorandnm of law 

Me.—^Morse v. Morse, 62 Me. 44$. 

9& Pa.—^Howard v. Salter, 1 Browne 

90. 

99. D.C.—Marmion v. McClellan, 11 
App.D.C. 467. 

1. S.C.—Griffin v. Griffin, 20 S.C. 486. 
68 C.X p 784 note 63. 


2. VL—Hill V. Hogaboom, 18 Vt. 
141. 

53 C.J. p 784 note 64. 

Oral tsstlmoBy after depositloa 
Statute with respect to hearing of 
evidence in equitable action before 
proof is taken was inapplicable, so 
as to bar oral testimony before court 
after proof had been taken by deposi¬ 
tion, to hearing on exception to com¬ 
missioner's report, or on showing of 
changes made after report—Green v. 
Davis, 68 S.W.2d 750, 253 Ky. 106. 

3. Iowa.—Cooper v. Holmes, 199 N. 
W. 978, rehearing denied 200 N.W. 
920. 

4. Mo.—Hartwell v. Becker, 168 S. 
W. 837, 181 Mo.App. 408. 

Vt—^Thompson v. Arms, 6 Vt 646. 

5. Vt.—^Thompson v. Arms, supra. 

8- Vt.—Thompson v. Arms, supra. 

53 C.J. P 784 note 68. 

7. Tnd.—Daggy v. Cronnelly, 20 Ind. 
474. 

8. Ill.—Story V. De Armond, 53 N-B. 
990, 179 Ill. 610. 

9. Ill.—Gtory V. De Armond, supra. 
53 C.J. p 784 note 71. 
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Determination, In a proper case the court may 
overrule exceptions or objections to the report^® 
Thus it is proper to overrule exceptions of fact 
where the evidence supports the findings attacked, 
even though the evidence is conflicting^,!^ and ex¬ 
ceptions of law where the conclusions attacked are 
correct and based on findings supported by the 
evidence and in some jurisdictions the excep¬ 
tions to fact findings must he overruled if there 
is any evidence to support the findings.!^ On the 
other hand, where the referee’s findings of fact 
are not conclusive, under the rules discussed su¬ 
pra § 143, objections to them may be sustained!^ 
although there is conflicting evidence;!® but it 
•has been held" erroneous to overrule exceptions 
merely because there is some evidence to support 
the findings complained of, without regard to 
whether such supporting evidence is strong or 
weak, credible or incredible,!*^ and it has likewise 
been held error to overrule exceptions of fact to 
findings unsupported hy the evidence.!® Excep¬ 
tions may be overruled where they are manifestly 
without merit.!® Where exceptions of fact have 
been approved and submitted to the jury, it is not 
an abuse of discretion for the court to delay rul¬ 
ing on exceptions of law until after the jury has 
passed on the exceptions of fact^® 

§ 185. ——- Jury Trial on Exceptions 
a. In general 


' b. Evidence 

c. Instructions 

d. Verdict, judgment, or order 
a. In General 

In a trial on exceptions to a referee's report the Is¬ 
sues are limited to the findings of the referee, and ques- 
tions of fact are for the jury while questions of law are 
for the court. 

Under a statute providing that a jury trial on 
exceptions to a referee’s report shall be conducted 
''as in other cases,” it has been stated that the 
trial should be conducted as in other cases at law.^! 
The exceptant ordinarily has the right to open®® 
and close®® in a trial on exceptions of fact to the 
referee’s report. Where both sides take exceptions, 
the right to open and close will generally be ac¬ 
corded the party against whom the report bears 
most heavily.®^ 

Province of courts jury, and referee. At a trial 
on exceptions to a referee’s report, questions of 
fact are for the jury®® and questions of law for 
the court,®® and the referee’s ruling may be dis¬ 
regarded.®*^ 

Issues. On a trial on exceptions, it has been 
held that the issues are Jimited by 1b.e findings of 
the referee and the exceptions thereto;®® and it is 
error to permit the jury to pass on questions not 


10. Ill.—StaJzer v. Blue, 88 1^.11.231 
788, 312 lU.App. 668. 

Ky.—Kingsley’s Adm’x v. Spurlock, 
216 S.W.2d 124, 808 Ky. 610. 

11. Ga.—O’Bear v. LAznb, 22 S.S.2d 
74, 194 Ga. 466—^Mitchell v. Turner, 
9 S.B.2d 621, 190 Ga. 485—McCrea 
V. Georgia Power Co., 1 S.£1.2d 664, 
187 Ga. 708—Drew v. Drew, 187 
S.E. 32, 182 Ga. 775—^Robinson v. 
Beese, 166 S.B. 744, 175 Ga. 674— 
De La Perriere v. Williams, 165 S. 
E. 214, 175 Ga. 839—Henderson v. 
Lott, 152 S.B. 98, 170 Ga. 261. 

Mass.—Reed v. Gape, 13 IT.D.2d 949, 
300 Mass. 101. 

N.C.—Abbitt V. Gregory, 160 S.B. 896, 
201 N.O. 677. 

nc- Ga.—Lee v. Calhoun, 48 S.E.2d 
156, 202 Ga. 297—Grant v. Grant, 
41 S.B.2d 634, 202 Ga. 40—Luther 
P. Stephens Inv. Co. v. Berry 
Schools, 3 S.B.2d 68, 188 Ga. 132. 

13 , Ga.—Mitchell v. Turner, 9 S.E 
2d 621, 190 Ga. 486—Drew v. Drew, 
187 S.B. 32, 182 Ga. 776. 

Me.—Gastonguay v. Marquis, 76 A.2d 
159. 

Mass.—^Beed v. Cape, 13 N.D.2d 949 
800 Maas. 101. 

14. Me.—^Ramsdell v. Burke, 36 A.2(’ 
578, 140 Me. 244—V, Katlonal 


Casualty Co., 29 A.2d 110, 189 Me. 
254—^Richardson v. Lalumiere, 184 
A. 392, 134 Me. 224. 

15. N.C.—Ramsey v. Nebel, 39 S,B 
2d 616, 226 N.C. 590. 

Pa.—-Walter E. Heller & Co. v. Dush- 
ney, Com.Pl., 40 Lack.Jur. 196. 

16. III.—JSt. Boniface Building & 
Loan Ass’n v. Demopoulos, 24 N.E. 
2d 171, 802 I11.APP. 614. 

N.C.—^Anderson v. McRae, 189 S.B. 

639, 211 N.C. 197. 

Treating report as jury verdict 
In disposing of exceptions to the 
findings of fact of a master, where 
such findings arise from conflicting 
evidence, the orphans’ court t^II af¬ 
ford’ such findings the weight of a 
verdict of a jury and will require 
clear error to be pointed out before 
disturbing them.—^In re Reichert’s 
Estate. 56 Pa.I>ist. & Co. 1, affirmed 
51 A.2d 616, 356 P€L 269. 

17- N.C.—Macon v. Murray, 66 S.B. 
2d 807, 281 N.C. 61. 

18. Ga,—^Hightower v. Phillips, 18 
S.E.2d 848, 193 Ga. 444—Henderson 
V. Lott, 162 S.B. 98, 170 Ga,.261, 
Sy.—Walden ,v.’Hacker & Marcum, 61 
S.W.2d 667, 244 Ky. 527. 

18. Ga.—^Haygood v. Smltii, 66 S.B 
^d 816, 80 Ga,App. 4eL 
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2a Ga.—^Turner v. Deckner-Willing- 
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raised by any exception's of fact^o or on which 
no finding of fact has been made by the auditor.si 
However, tinder a statute providing that the ac¬ 
tion, not the exceptions, shall be tried by the jury, 
the issues raised by the pleadings are to be tried, 
although the exceptions may limit the evidence 
which may be offered against lie report.32 

The exceptant may formulate the issues, S3 suib- 
ject to correction by the court.S4 A party may not 
complain because the judge made the issties broad¬ 
er than those originally formulated by the adverse 
party.86 

The issues Aould be filed in apt time.s® 
b. Evidence 

The referee's findings of fact are to be taken as pri¬ 
me facie correct; evidence otherwise proper fs admissible, 
even though It is extrinsic to the evidence considered be¬ 
fore the referee, unless It Is otherwise provided by stat¬ 
ute or rule. 

On the trial on exceptions to a referee^s report, 
the findings of fact are to be taken as prima facie 
correct.3'7 According to one view, the burden is on 
the exceptor to overcome such findings by the 
preponderance of the evidence38 or to the rea¬ 
sonable satisfaction of the jury,39 but according 
to another view if, after treating the referee’s re¬ 
port as prima fade proof of the facts therein found 
and reported, the jury find that the evidence is 
evenly balanced on the allegations made by plaintiff 
the verdict should be for defendant, although he is 


the exceptor.40 

Admissibility, At a trial on exceptions to the 
report, evidence otherwise proper is admissible, 
even though, in the absence of statute or rule to 
the contrary, such evidence is extrinsic to that con¬ 
sidered before the referee,^! and testimony taken 
before a commissioner to whom a law action had 
been referred is admissible.^3 On the other hand, 
evidence which could have ibeen, but was not, pro¬ 
duced before the referee has been held not admissi¬ 
ble.^® Under a statute providing that a jury trial 
on exceptions shall be only on the written evidence 
taken before the referee, the evidence admissible 
is limited to the testimony taken before the referee 
and returned as part of the record^^ unless the is¬ 
sues have been broadened by amendment of the 
pleadings subsequent to the filing of the report 
and the report of the referee itself is inadmissible.^® 
Where the statute makes no provision for a report 
of the evidence by the referee, his report thereof 
is inadmissible on a subsequent trial on excep¬ 
tions.'*'^ The objections and exceptions to the re¬ 
port are not admissible as evidence on a jury trial 
on the exceptions.^® The referee cannot be ex¬ 
amined to prove what the adverse party proposed 
to prove on the reference.*® 

Weight and sufficiency. General rules govern 
as to the weight and sufficiency of evidence on a 
trial on exceptions to a referee’s report.®® A re¬ 
quirement of positive affirmative evidence is im- 
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By party not resexving rigrht 

(1) Under court rule providing 
that a party shall have right to intro¬ 
duce evidence other than auditor's re¬ 
port only as to issues on which he or 
some other party, by writing, re¬ 
serves right to introduce such evi¬ 
dence, where after an auditor's report 
in favor of defendant plaintiffs re¬ 
served their rights to Introduce fur¬ 
ther evidence and defendant did not 
reserve its right, defendant could not 
be deprived of the right to meet out¬ 
side evidence introduced on part of 
plaintiffs.—^French v. Jordan Marsh 
Co., 29 N.B.2d 706, 307 Mass. 126. 

(2) However, where plaintiff, but 
not defendant, reserved right to In¬ 
troduce further evidence after refer¬ 
ence to an auditor, and plaintiff 
thereafter waived such reservation, 
further evidence offered by defend¬ 
ant was properly excluded.—^Knapp v. 
Aznero, 11 NB.2d 467, 298 Mass. 517. 
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proper where from the nature of the case such 
proof cannot be adduced, but the proof must con¬ 
sist of proof of facts and circumstances.®^ 

c. Ihstmctions 

Where the Issues are restricted to those raised by 
the exceptions, the court need not Instruct the Jury as 
to other matters. 

Where the issues are restricted to those raised 
by the exceptions, in accordance with the rules 
discussed supra subdivision a of this section, the 
court need not instruct the jury as to other mat- 
ters.®2 General rules govern as to the form and 
suflBciency of instructions.®® The court may in¬ 
struct that if there is not sufficient evidence to sup¬ 
port a finding the verdict should be in favor of 
the exception thereto.®^ 

d. Verdict, Judgment, or Order 

There must be eubetantlal compliance with statutory 
requirements as to the sufficiency of the verdict In a 
jury trial on exceptions to a referee’s report. 

Under statutes providing that in all cases the 
jury shall find for or against each exception sub¬ 
mitted seriatim, a verdict not in compliance with 
the statute will be set aside,®® as where the ver¬ 
dict merely finds generally in favor of the report 
and against the exceptions;®® but a verdict "in fa¬ 
vor of all exceptions to the report filed by the 
exceptant*’ has been held broad enough to cover 
each of the exceptions.®*^ Where by consent the 
trial is before the court without a jury, before 
rendering final judgment the court need not for¬ 
mally specify which, if any, exceptions are ap¬ 
proved.®® Judgment should be entered on the ver¬ 
dict properly construed.®® 

Direction of a verdict on the report is improper 
where the finding is based on a defect of pleading 
remedied before trial;®® but it is proper to direct 
a verdict against a party on his exceptions where 
such party’s testimony supports the findings at¬ 
tacked,®! 


§§ 185-189 

§ 186. -Strildng or Withdrawing Excep¬ 

tions without Trial 

A party may withdraw his exceptions; the court may 
not without a trial strike exceptions as not supported by 
the evidence before the referee. 

It is competent for a party to withdraw his ex¬ 
ceptions and demand for a jury trial thereon;®® 
but the court cannot without a trial strike the 
exceptions as not supported by evidence before 
the referee.®® 

§ 187. Remonstrance 

On the hearing of a remonstrance, Inquiry may be 
made with respect to Issues raised thereby. 

On the hearing of a remonstrance, inquiry may be 
made into the proceedings before the auditors as 
far as necessary to show whether they mistook the 
law applicable to the facts before them.®^ A re¬ 
monstrance seeking to add allegedly admitted or 
undisputed facts to the referee’s report is properly 
overruled where the evidence fails to establish that 
the facts sought to be added were admitted or un¬ 
disputed.®® 

§ 188. Motion to Correct 

A party moving to correct the report of a referee Is 
entitled to be heard. 

A party is entitled to be heard on a motion to 
correct the report.®® 

§ 189. Motion to Set Aside 

Local practice determines when and at what term a 
motion to set aside a.referee’s report should be heard; 
on the hearing of such a motion the court may look into 
the whole case, consider evidence offered before the ref¬ 
eree, and, according to some authorities, hear new testi¬ 
mony. 

The term of court, trial or special, at which the 
hearing of a motion to set aside must be had is 
governed by the local practice,®*^ as is the time 
of the hearing.®® The right to a hearing is not 
precluded by the failure to file the report®® or be- 
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cause a judgment has in form been entered.^® 
The burden of showing error rests on the party 
attacking the reportJi 

Scope of hearing. On the hearing of a motion 
to set aside the report, the court may look into 
the whole case ,^2 2 Ln.d, where essential to a de¬ 
termination of the questions involved, should see 
and consider all evidence offered before the ref¬ 
ereed® There is authority to the effect that, on a 
motion to set aside the report, the court may hear 
new testimony ^4 hut there is also authority to the 
contraryd® If the objection is that the report is 
not sustained by the evidence, the evidence must be 
before the court on the hearing d® but, where the 
evidence is before the court, it is error to overrule 
the objection without any examination of the evi¬ 
denced*^ A mistake of law or fact authorizing 
the setting aside of the report may appear from 
the record*^® or from affirmative evidenced® 

It has been held that the court will not consider 
affidavits as to proceedings before the referee,®® 
or an affidavit of a party admitting the report to 
be just,®i or a party’s affidavit in support of his 
contention that he was induced to enter into the 
submission by fraud of the opposing party and the 
latter’s counsel.®® 


§ 190. Motion to Recommit 

A party moving to recommit is entitled to be heard 
and has the burden of showing cause for recommittal. 

A party is entitled to be heard on a motion to 
recommit for new trial.®® The burden rests on 
the moving party to show cause for recommittal.®^ 
It is proper to consider an objection as to the suffi¬ 
ciency of the referee’s findings.®^ 

§ 191. Rule in Opposition to Homologation 

On trial of a rule on opposition to homologation, the 
court should hear extrinsic evidence. 

On the trial of a rule on opposition to homologa¬ 
tion of the report, the court should hear evidence 
extrinsic to that offered before the referee.®® 

§ 192. Rehearing 

Exceptions and other objections to the report of a 
referee ordinarily cannot be litigated twice. 

Generally the determination of a motion to set 
aside the report of a referee will not be again re¬ 
viewed by the same court on exceptions,®*^ and an 
order denying the motion precludes its renewal on 
the same ground before another judge.®® Excep¬ 
tions ordinarily cannot be litigated twice;®® and 
it has been held that a party cannot reargue his 
exceptions to a report on vacation and reentry of 
a judgment on the report,®® 


E. DISPOSITION OP REPORT 

( 


§ 193. In General 

Although subject to statutory restrictions, the trial 
Court is ordinarily accorded a broad supervisory power as 
to its disposition of a referee’s report. 

While the discretion of the trial court as to the 


disposition to be made of the report of a referee 
is restricted by the limitations, if any, imposed by 
statute®^ and rule of practice,®® ordinarily the 
supervisory power of the court is very broad.®® 
However, where a cause is referred to a referee 
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for trial, it is incumbent on the court to make some 
disposition of his report^^ or an objection thereto, 
and in any event the court must exercise its super¬ 
visory power in an orderly manner in accordance 
with reco^ized rules of procedure.^® Where one 
party moves to confirm and the other to set aside, an 
order modifying the report suflEciently dieses of 
both motions.®*^ It has been said that the power 
of the court in acting on a referee’s report is, not 
appellate.98 

§ 194. On Sustaining or Overruling Excep¬ 
tions 

On exceptions to a referee’s report the court will dis¬ 
regard harmless errors, and will accept the referee’s find¬ 
ings of fact unless clearly erroneous. 

On exceptions to the report of a referee, harm¬ 
less errors will be disregarded,^^ as where exceptions 
are based on objections which are immaterial,^ 
trifling,^ or purely formal and technical.^ Thus, if 
the reason given is wrong but the conclusion is cor¬ 
rect, the exception will not be sustained.^ Excep¬ 
tions which are not substantiated by the facts,^ or 
which are without merit,® are properly overruled. 
Further, exceptions may be of such character that 
their decision rests in the sound discretion of the 
trial court^ 

It is the practice when a case comes up on ex¬ 
ceptions to accept the referee’s findings of fact un¬ 
less they are clearly erroneous,® and it has been 


held that, where the referee’s findings are supported 
by any evidence of probative value, the exceptions 
should be overruled.® Where under the statute in 
equity cases exceptions of fact are to be passed on 
by a jury when approved by the judge, and the 
evidence, although conflicting, supports the finding 
of the auditor, it is not an abuse of discretion to dis¬ 
approve the exceptions of fact;i® but, if the evi¬ 
dence does not support the report of the auditor, it 
is an abuse of discretion or error to disapprove the 
exceptions.il 

On the sustaining of exceptions to a referee’s re¬ 
port the court may, subject to requirements of 
statutes or rules, either recommit to the referee, as 
discussed infra §§ 208-217, or itself decide the 
case on its merits.i^ 

§ 195. Confirmation or Rejection 

As a general rule, where the referee’s report Is to be 
made the foundation of any discretionary act of the-court, 
it must be confirmed, and the acts of the referee become 
binding only on approval and adoption by the court. 

Where local practice makes no provision for 
confirmation of an auditor’s report, even if his find¬ 
ings are final, a motion for confirmation is im¬ 
proper;!® but, where the auditor’s findings are 
supported by the evidence, the trial judge may and 
should find the facts as stated in the auditor’s report 
and order judgment in accordance with the auditor’s 
findings.!^ Thus, imder some statutes in particular 
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classes of reference, judgment may be entered on 
the report of the referee without confirmation or 
further directions by the court; but, unless au¬ 
thorized by statute, judgment cannot be entered until 
application therefor has been made to the court 
and the report confirmed, as discussed in Judg¬ 
ments § 105. 

As a general rule, where the referee's report is 
to be made the foundation of any future discretion¬ 
ary act of the court, it must be confirmed,and 
the acts of the referee become binding only on 
approval and adoption by the courts® Such con¬ 
firmation may be made either as of course,^^ or on 
motion, as discussed infra § 196, or other applica- 
tioni® to the court, the mode of procedure being 
controlled by the character of the reference and the 
applicable statutes or rules of practice.^® Confirma¬ 
tion may also follow the disposition of objections 
to the report.20 The referee's report is not con- 
clusive,®^ and its acceptance or rejection may be a 
matter of discretion,22 but such discretion is of a 
judicial character and must be exercised judicially.^® 
In the absence of patent error, the court should ap¬ 
prove the referee's report,®^ and, where the report 
is correct as rendered, it is properly confirmed,®® 
as where the evidence raises a prima facie case 
supporting the report.®® Harmless error is not 
ground for rejection of a report,®'^ and, where the 
report is not technically before the judge for con¬ 


sideration, he may not reject it.®® 

It is not gfround for refusing to confirm that 
the referee refused to open the case and hear fur¬ 
ther testimony, where it could not have materially 
affected the result,®® that the referee assigned a 
wrong reason for a right decision,®® that the ref¬ 
eree permitted examination of witnesses in a par¬ 
ty's absence,®i that counsel was served with an in¬ 
correct copy of the report where the statute does 
npt require his being served with any copy,®® that 
a report did not itemize accounts,®® or that incorrect 
conclusions of law are contained in a paper not 
made a part of the report.®^ There is authority to 
the effect that the confirmation of the report can be 
refused only where the grounds are sufficient to 
authorize its being set aside.®® On a motion to con¬ 
firm a referee's report, and objection raised on such 
motion that the findings of fact are not supported 
by the evidence, the court will not reverse the ref¬ 
eree's findings where, despite conflict, there is sub¬ 
stantial evidence in support thereof.®® 

On the other hand, the court properly refuses to 
confirm the repO'rt where it contains the evidence 
instead of the facts found,where material findings 
of facts are not sustained by any evidence,®® where 
it is apparent from the face of the report that the 
decision on the facts found is erroneous,®® where 
the court believes that additional testimony is advis¬ 
able,^® where the case is one in which a reference 


15. N.Y.—Elmore v. Thomas, 7 Ahb. 
Pr. 70. 

53 C.J. p 786 note 20. 

16. Ill.—^Hards v. Burton, 79 HI. 
504—^Prangre v. City of Marion, 48 
N.E.2d 980, 319 Ill.App. 136. 

17. N.T.—James v. Horn, 46 N.Y.S. 
187, 19 App.Div. 269. 

18. N.Y.—Grifflng v. Slate, 5 How. 
Pr. 205, 3 Code Rep. 213. 

19. N.Y.—Grifflng v. Slate, supra. 

53 C.J. p 786 notes 24, 25. 

80^ Mo.—Pomeroy v. Benton, 77 Mo. 
64. 

81. N.J.—^Midler v. Heinowltz, 71 A. 

2d 540, 6 N.J.Super. 359. 

88. Cal.—^First Nat. Bank v. Stans- 
bury, 5 P.2d 18, 118 Cal.App. 80. 
Mass.—Walsh v. Cornwell, 172 N.B. 
855, 272 Mass. 555. 

Ohio.—^Mennel Millingr Co. v. Slosser, 
45 N.B.2d 806, 140 Ohio St. 446. 
Oo&linnatlon held not oompnlsory 
Ohio.—Mennel MlUiufir Co. v. Slosser, 
supra. 

83. Ark.—Carr v. Fair, 122 S.W. 669, 
92 Ark. 359, 19 AnnuCas. 906. 

Me.—Ginsberg v. Epstein, 106 A. 864, 
118 Me. 487. 

84. N.Y.—In re Kramer's Estate, 15 
N.Y.S.2d 700, m mao. 698. 


S.C.—^Mitchum V. Mltchum, 190 S.E. 
104, 183 S.C. 75, 

25. Oa.—Candler v. Bryan, 8 S.E.2d 
81, 189 Ga. 851. 

N.Y.—^Industrial Installations Corp. 

V. Sparer, 74 N.Y.S.2d 198. 

Va.—^Potts V. Mathieson Alkali 
Works, 181 S.E. 621, 166 Ta. 196. 
Wash.—State ex rel. Bloom v, Su¬ 
perior Court in and for King Coun¬ 
ty, 18 P.2d 510, 171 Wash. 636. 

53 C.J. p 786 note 29. 

26. N.Y.—^Ferguson v. Ferguson, 67 
N.Y.S.2d 906, 271 App.Div. 976. 

Duty to ooailrm 

Where oral testimony credited by 
omcial referee constituted a prima 
facie case, sound legal discretion re¬ 
quired confirmation of referee's find¬ 
ings.—Ferguson V. tFerguson, supra. 

27. Conn.—Seymour Trust Co. v. 
Hershowltz, 131 A. 399, 103 Conn. 
532. 

N.C.—Keith V. SUvla, 64 S.E.2d 178, 
238 N.a 828. 

28. N.C.—^Kelth V. Silvia, supra. 

29. Conn.—WeUes v. Harris, 31 
Conn. 366. 

30. Ga.—^Bacon v. Bacon, 133 S.E. 
512, 513, 161 Ga. 978. 

31. N.J.—Appel V. Fleuchaus, 145 A. 
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A. 97, 8 N.J.Misc. 601. 

32. Ga.—Buttrill v. Buttrill, 177 S. 

B. 676, 179 Ga. 769. 

33. Tex.—Shafer v. Smith, Civ.App., 
262 SJW. 199. 

34. Me.—Morse v. Morse, 62 Me. 443. 

36. Vt—Sawyer v. Doane, 1 Aik. 
138. 

36. N.Y.—Burchell v. Burchell, 160 
N.Y.S. 806, 96 MIsc. 600, affirmed 
166 N.Y.S. 1078, 179 App.Div. 901. 

37- Ind.—Wabash, etc.. Canal Co. v. 
Huston, 12 Ind. 276. 

38. Kan.—Jones v. Franks, 6 P. 789, 
33 Kan. 497. 

39. Mo.—Smith v. Crews, 2 Mo.App. 
269. 

40. Cal.—Schefski v. Anker, 15 P.2d 
744, 216 Cal. 624. 

S.C.—JFogel V. McDonald, 157 S.B. 

830, 169 S.C. 506. 

Partnership accounting 
Where, in partnership dissolution, 
reference was had for accounting to 
determine division of partnership as¬ 
sets, trial court could refuse accept^ 
ance of referee's report and take ad¬ 
ditional testimony.—Schefski v. An¬ 
ker^ 15 P.2d 744, 216 CaJL 624. 



76 O.J.S. 


REFERENCES 


§§ 195-196 


should not be ordered,^! or where the award is 
outside the submission.^2 Where a party has the 
right to jury trial and duly demands it, the court 
may properly refuse to confirm the referee’s re- 

.port.^3 

§ 196. -Application 

a. In general 

b. Time; notice 

c. Hearing 

a. Ill General 

An application for confirmation of a referee’s report 
Is not necessary where the party Is entitled to a con¬ 
firmation as of right, and ordinarily on a reference to 
take testimony and report no formal motion to confirm 
la required. 

Where, tinder the statute, the party is entitled as 
of right to an order confirming the report when no 
exceptions have been filed, no motion to confirm 
the report is necessary nor is a motion to con¬ 
firm the report necessary^S or proper^® where under 
statute judgment may be rendered on the report and 
findings without further appeal to the court. A 
statutory' profusion that a referee’s report shall be 
deemed to have been confirmed as of course and that 
a decree or judgment to that effect may be entered 
by any party on the giving, of a prescribed notice, 
unless it is passed on and confirmed, approved, modi¬ 
fied, or rejected within a stated time after it is 
submitted does not deprive the court of jurisdiction 
to act on the report after the expiration of such time 
where no judgment or decree has been entered,'*^ 
A formal motion to confirm the report is not 
ordinarily necessary where a reference has been 
ordered to take testimony and report concerning 
facts in dispute on a motion pending before the 
court,but, where the judge making the order of 


reference goes out of office before the return of the 
testimony and report, a motion for confirmation of 
the referee’s report may be the proper practice in 
order to bring the matter again before the court.'*^ 

Procedure on motion. The procedure on a motion 
to confirm is governed by the nature of the refer¬ 
ence and the local practice.^® 

b. Time; Notice 

An application for confirmation of a referee’s report 
should be timely. Notice of an application to confirm the 
report of a referee should be given where required by 
statute or rule. 

A motion for confirmation of a referee’s report 
should be made within the time, if any, fixed by 
statute or rule of court,and not until the condi¬ 
tion of the cause is such as to render a motion 
proiper.52 

Notice of an application to confirm a referee’s 
report should be given in compliance with statute 
or rule requiring it,®^ but need not be given to a 
party who has been dismissed from the case.®^ 
Under statutes providing for entry of judgment on 
a report after the lapse of a specified time, with¬ 
out motion but on notice, judgment cannot be entered 
confirming the report without complying with the 
statutory requirements as to notice.®^ 

c. Hearing 

Ordinarily, Interested parties are entitled to be heard 
on an application to confirm the report of a referee. 

On a motion for confirmation, parties in interest 
are entitled to be heard on any question adjudicated 
in the report.®^ A party may not object to the con¬ 
firmation of a report because of the laches of the 
moving party in asking for a hearing on the motion, 
where it is his duty as much as that of the adverse 
party to proceed with reasonable diligence.^^ On a 


41. N.H.—Bandlet v. Herren, 20 N. 

H. 688. 

42. U.S,—Myers v. York, etc., R. Co., 
C.C.Me.. 17 P.CasJN'o.9.997, 2 Curt. 
28, affirmed 18 How. 246, 15 Lt.Ed. 
880. 

68 C.J. p 786 note 84. 

43. N'.C.—-Chesson v. Kleckhefer Con¬ 
tainer Co., 26 S.B.2d 904, 228 N.C. 
878. 

Biglit to jury trial preserved 
Where plaintiff filed exceptions to 
referee’s findinsrs and conclusions in 
defendants’ favor, demanded jury 
trial, and tendered appropriate is¬ 
sues, defendants’ motion to confirm 
referee’s report on ground that plainr 
tiff failed to preserve his right to 
Jury trial was properly denied.— 
ChessoH' v« Elieckhefer Container Co., 
Bupnu 


44. N.T.^ames v. Horn, 46 N.T.S. 
187, 19 App.DiV. 259. 

Necessity of objection or exception 
see supra $$ 150,164. 

45. N.T.—Stevens v. Weiss, 66 N.Y. 
S. 662, 25 Misc. 457. 

46. N.T.—^Addazzio v. Kalbfieisch, 
265 N.T.S. 710, 148 Misc. 336— 
Stevens v. Weiss, 66 N.TJS. 662, 25 
Misc. 467. 

47. N.T.—In re Clark, 61 N.B. 769, 
168 N.T. 427. 

4a N.T.—Frost v. Reinach, 81 N.T. 

S. 246, 40 Misc. 412. 

68- C.J. P 787 note 60. 

49. N.T.—(Frost v. Reinach, supra. 
5a N.J.—^Batontown v. .ffltna Cas¬ 
ualty, etc., Co., 148 A. 5, 7 N.JJdiso. 
1094. 

68 C.I. p 787 note 64. . 

; 51. N.T.—^Martin v. Hodges, 46 Hun 
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88—Riley v. Brown, 14 Abb.Pr., 
N.S., 290 note, 44 How.Pr. 429. 

52. N.J.—^Batontown v. .®tna Cas¬ 
ualty, etc., Co., 148 A. 6, 7 N.J.Misc. 
1094. 

68 C.J. p 787 note 63. 

53. N.J.—^Eatontown v. .astna Cas¬ 
ualty, etc., Co., supra. 

68 C.J. p T87 note 66. 

54. N.T.-nJewett v. Schmidt, 95 N. 
T.S. 631, 108 App.Div. 822, af¬ 
firmed 77 N.E. U89, 185 N.T. 653. 

68 C.J. p 787 note 66 [b]. 

55. N.T.—In re aark, 61 NJB. 769, 
168 N.T. 427. 

56. N.T.—Winfield v. Stacom, 67 N. 
T.S. 563, 40 App.Div. 95. 

Hearing on objections generally see 
supra SS 184-192. 

67. HawalL—Ahana v. Wah Tat, 17 
Hawaii 826. ^ 
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motion to confirm or set aside a referee’s report 
it becomes the duty of the court to review the 
record®® and examine the testimony,®® and to take 
such action as may be appropriate.®® 

Where the filing of exceptions is not essential, as 
discussed supra § 164, the motion to confirm may be 
resisted on any grounds appearing in the record.®^ 

Framing issues for trial. Under a rule providing 
that on the coming in of an auditor’s report either 
party may move for judgment, and the court shall 
enter -such judgment unless within a time stated 
cause appears to the contrary, and that, if cause 
appears or is shown, the court may hear the parties 
and frame appropriate issues for trial by court or 
jury, a motion for judgment on the report should 
not be granted without giving the adverse party 
an opportunity to be heard,®® and, if he otherwise 
presents a timely objection, he need not make an 
alternative request for hearing by the court without 
a jury.®® The court may hear new evidence before 
granting or denying the motion.®^ Where the is¬ 
sue is made clear by the original pleadings, the court 
need not frame issues,®® or grant a trial before it¬ 
self.®® 

§ 197 . -Order of Confirmation or Rejec¬ 

tion 

The order should either confirm or reject every part 
of the referee's report. 

The order of confirmation need not itself make 
separate findings,®*^ but it should confirm or reject 


every part of the report.®® On a motion to confirm 
a report the court will not grant relief inconsistent 
with the motion.®® Where a fact found in a ref¬ 
eree’s report has been denied under oath, and no 
proof of its existence appears, the court should re¬ 
quire satisfactory proof before making an order 
confirming the report.^® The court may adopt part 
of a referee’s report by reference and thereby make 
his findings those of the court,^! but in such a case 
the referee’s findings will become those of the court 
only to the extent that there appears a clear intent 
to make them such.*^® The testimony and exhibits 
constituting the basis for an order confirming a 
referee’s report may properly be recited in’ the 
onder;*^® and, where the court rejects the report, it 
^ould state the facts or reasons leading it to do 
so,^^ and particularize the findings which it deems 
erroneous.*^® 

Confirmation may be delayed until the determina¬ 
tion of another action.^® 

Ex parte order. Where confirmation is on mo¬ 
tion, the order of confirmation should not be en¬ 
tered ex parte,'^'^ 

Modification or setting aside of order. The order 
of confirmation may be modified on motion for 
final judgment.*^® The court may properly deny a 
motion to set aside its order confirming a referee’s 
report where such motion is predicated on the ref¬ 
eree’s failure to take and file the prescribed oath and 
where no motion to recommit the report had been 
made, since the proper way to raise such objection 
is by motion to recommit.^® 


68, S.C.—Baylor v. Bath, 1 B.B.2d 
139, 189 ac. 269. 

Addlnsr to reooxd 

On motion to confirm, where com¬ 
plete heariner had been held before 
referee, it would be inappropriate to 
permit record to be added to by afii- 
davits tendered on oral arguznent— 
In re Scheuer, 59 N.Y.S.Sd 50p.' 
SUnntes 

Propriety or Impropriety of con¬ 
firming referee's report could be de¬ 
termined only by examining minutes 
on which report W€U9 based, and such 
minutes should be submitted by 
movant—^In re Heigrod, 283 N.T.S. 
617, 246 App.Div. 729. 

59. N.T.—^Broderick v. Saratsky, 34 
N.T.S.2d 941, 178 Misc. 424,, re¬ 
versed on other grounds 39 N.Y.S. 
2d 802, 179 Misc. 737. 

Ohio.—^Mennel MlUing Co. v. Slosser, 
45 N.B.2d 306, 1^0 Ohio St 445. 

60. S.C.—Baylor v. Bath, 1 S.B.2d 
189, 189 SJO. 269. 

61. N.Y.—"Winfield VI Stacom, 57 N. 
YjS. 663, 40 4Pp.Div. 95. 

63 C.J. p 788 note 62. • . m 


62. Mass.—^N'orcross v. Haskell, 146 
N.B. 239, 251 Mass. 30. 

63. Mass.—Norcross v. Haskell, su¬ 
pra. 

64. Mass.—Sherry v. Iilttlefleld, 122 
N.E. 300, 232 Mass. 220. 

65. Mass.—Sherry v. Littlefield, su¬ 
pra. 

66. Mass.—Sherry vl Littlefield, su¬ 
pra. 

67. S.C.—Colin r. Colin, 24 S.C. 596. 

68. Mo.—^Raines v.-Lumpee, 80 Mo. 
App. 203. 

69. S.C.—Shiver v. Ross, 3 S.C.L. 
293. 

53 C.J. p 788 note 72. 

7a N.Y.—Savage v. Sherman, 87 H. 
T. 277. 

71. Wash.—Wilson v. Angelo, 28 P.' 
2d 276, 176 Wash. 15?. 

73. Wash.—‘Thompson v. Short, 106- 
P.2a 7.20, 6 Wash.2d 71—Wilson v. 
Angelo, 28 P.2d 276, 176 Wash. 157. 
'Adoption not shorn 
, Decree reciting that findings of 
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fact and conclusions of law In I'ef- 
eree's report were adopted as Andings 
and conclusions of court was not 
adoption of portion of referee's re¬ 
port determining irrigation season, 
where such portion of report was 
followed by referee's formal Andings 
of fact and conclusions of law.—Wil¬ 
son V. Angelo, supra. 

73. N.T.—In re Tillman, 261 N.^IS. 
341, 232 App.Div. 575. 

74. N.J.—^Midler v. Heinowitz, 71 A. 
2d 540, 6 N.J.Super* 356., 

76. N.J.—^Midler v. Heinowitz, su¬ 
pra. 

76. 3Sr.Y.—Taacks v, Schmidt, 18 
Abb.Pr. 307. 

77. N.Y.—Sproull v. Star Co., 66 N. 
Y.S. 1001, 27 Misc. 27, affirmed 61 

^ N.Y.S. 404, 45 App.piv. 676. 

63 C.J. p 788 note 76. 

78. N.Y.-^Smith v. OHlIatt; »49 N.Y. 

. B. 614, 22 Misc. 246i . ' ’ 

79. Ga.--^Ric]serstaff v. burner, 2 8. 

B.2d 643, 186 Ga. 37, j 
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§ 198. — Effect of Confmnation 

Confirmation of a referee's report amounts to a denial 
of a motion to set It aside and ordinarily renders the 
report conclusive. 

Confirmation of the report amounts to denial of 
a motion to set it aside^o or to recommit,impliedly 
overrules all exceptions to the report, ^2 and is 
equivalent to a judicial adoption or acceptance of 
the referee’s findings,^^ rendering the report con¬ 
clusive as between the parties,84 at least in the 
absence of timely objection.85 After the report has 
been confirmed, the court is generally precluded 
from any further investigation into the matters 
decided by it,®® although the court is not bound by 
the referee’s suggestions embodied in a written opin¬ 
ion filed with the report8^ Where such matters are 
necessarily prerequisite to the decision rendered, ac¬ 
ceptance of a referee’s report constitutes an implied 
adjudication as to questions of law left imdecided 
by the referee,88 and in effect allows amendments 
to the pleadings essential to conformity thereof to 
the evidence taken before the referee.®® 

Waiver of election. Filing exceptions to a report 
providing that a party shall tender a deed or pay 


§§ 198-200 

a sum of money waives the right of the party to 
elect, where the report is confirmed.®® 

§ 199.-Confirmation or Rejection in 

Part 

It Is competent for the court to accept a report of a 
referee In part and reject it In part. 

It is competent for the court to accept or confirm 
the report of a referee in part and reject it in part.®! 
On the other hand, a motion to confirm part of the 
report after the general issue has been answered 
adversely by the jury is properly denied.®^ Sur¬ 
plusage may be rejected.®® 

§ 200. Correcting, Modifying, or Varying 

It is ordinarily competent for the court to amend, cor¬ 
rect, or modify the referee's report. 

It is ordinarily competent for the court to 
amend,®4 correct,®® or modify®® the report, as 
where it corrects conclusions of law.®*^ Further, 
the court may permit or require an amendment to 
be made by the referee®® on motion of a party,®® 
or of the referee,! without a formal order of re¬ 
commitment.® When directed by the court to make 
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changes and corrections in his report, the referee 
may do so without notice to counsel.^ 

Where amount allowed is excessive, a remittitur 
may be entered and the report then confirmed,^ 
or the order confirming the report may be modified 
so as to reduce the amount allowed and, as thus 
modified, confirmed.^ 

§ 201. Setting Aside 

In a proper case the court may vacate or set aside a 
referee's report. 

In a proper case the court may vacate or set aside 
the report of a referee,® or refuse to do so,*^ in the 
exercise of a sound discretion.® 

It has been both affirmed® and denied^® that the 
court has power to set aside a report rendered un¬ 
der a reference by consent. 

On reference to hear and determine it has been 
held that a special term empowered to hear motions 
cannot set aside a referee’s report,and it has 
been stated that the decision of such a referee 
can be set aside only in the manner in which a 
decision of a court could be set aside.^® 

Where by terms of reference award is made final 
and without right of appeal, it has been stated that 
the report can be set aside only for fraud,mis¬ 
conduct of the referee,^^ or defects in the award 
such as would render execution thereon ineffec- 
tual.i® 

Void reference. Where the cause of action is not 
referable, the court will not entertain a motion to 


set the report aside,i® since in such case the report 
is not reviewable.^*^ 

§ 202. - Grrounds 

a. In general 

■b. Formal defects and irregularities 

c. Insufficiency of notice 

d. Misconduct or disqualification of ref¬ 

eree 

e. Report contrary to law or evidence, 

or unreasonable in character 

1 Error in award of relief 

a. In General 

The report of a referee may be set aside where It ap¬ 
pears that substantial Justice has not been done; but It 
will not be set aside for harmless error, or unless good 
cause is shown. 

A referee’s report should be set aside where it 
appears that substantial justice has not been done.i® 
On the other hand, the report will be set aside only 
for good cause,i® such as a clear and decisive er¬ 
ror prejudicial to the objectant,®® and will not be 
set aside for harmless error,or for error which 
can be corrected on recommittal,®® or where the 
facts fail to substantiate the objection.®® There is 
authority to the effect that a report can be set 
aside only on grounds authorizing the setting aside 
of the award of an arbitrator,®^ or the verdict of 
a jury.®® Under the rule that, where there are no 
exceptions taken, a referee^s report is conclusive 
in the absence of fraud, prejudice, or mistake, the 
mistake authorizing relief does not mean an error 


3. S.O.—Cothran v. Knox, 17 S.C. 
691. 

4. Conn.—Smith v. Brush, 11 Conn. 
359. 

Del.—^Rodney v. Warringrton, 6 Del. 
148. 

5. N.T.—^Hom & Hardart Co. v. 115 
East Fourteenth Street Co., 39 N. 
T.S.2d 805, 265 App.Div. 537, mo¬ 
tion denied 60 N.E.2d 306, 290 N,T. 
922, amrmed 56 N.E.2d 876, 292 N. 
T. 610. 

a Cal.—Clark v. Mlllsap, 242 P. 918, 
197 Cal. 766. 

Ohio.—^Mennel Millingr Co. v. Slosser, 
45 hr.E.2d 306, 140 Ohio St 446. 

$3 C.J. p 789 note 5. 

Effect of failure to urge motion to 
set aside report see infra S 203. 
Report as conclusive after conflrma^ 
tlon see supra § 198. 

AppUoation held necessary 

N.!.—^Bocchiero v. Camno, 164 A. 

846, 108 N.J.Law 176. 

7 . Maas.—Old Mill Point Club v. 
Paine, 88 N.E.2d 257, 308 Maas. 505. 

S. Mass,—Old Mill Point Club v. 
Paine, supra. 


9. TT.S.—Field v. Holland, Ga., 6 
Cranch 8, 3 L.Ed. 136. 

10- N.C.—Stevenson v. Felton, 6 S.E. 

399, 99 N.C. 68. 

63 C.J. p 789 note 7. 

11. N.T,—Ward v. Bronson, 110 N. 

Y.S. 335, 126 App.Div. 508. 

63 C.J. p 789 note 9. 

13. N.T.—Bedford v. Hoi-Tan Co., 
125 N.Y.S. 173, 140 App.Div. 282. 

13. Pa..—Wynn v. Bellas, 34 Pa. 160. 

14. Pa.—Wynn v. Bellas, supra. 

15. Pa.—Wynn v, Bellas, supra. 

X6. N.Y.—Johnson v. Parmely, 17 
Johns. 129. 

63 C.J. p 790 note 12. 

17. N.Y.—^Beardsley v. Dygert, 3 
Den. 380. 

18. Kan.—^Humble v. German Alli¬ 
ance Ins. Co., 116 P. 472, 85 Kan. 
140, AnzLCas.l912D 630. 

19. S.D.—Neeley v. Roberts, 96 N.W. 
921, 17 S.D, 161. 

63 C.J. p 790 note 20—^38 C.J. p 1186 
note 88. 

Defective service of process on de¬ 
fendant in action of debt due to ac¬ 
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ceptance of service by attorney with¬ 
out authority did not require over¬ 
turning of auditor's report in subse¬ 
quent malicious prosecution ^tion 
brought by defendant In prior action, 
where it does not appear that court 
lacked Jurisdiction over first cause 
of action.—^Rosenblum v. Ginis, 9 N. 
E.2d 526, 297 Mass. 493. 

20. N.Y.—^Ludington v. Taft, 10 
Barb. 447. 

21. Ga.—Sizer v. Melton. 58 S.E. 
1055, 129 Ga. 143. 

63 C.J. p 790 note 22. 

22. N.Y.—van slyke v. Hyatt, 9 Abb. 
Pr.,N.S., 68. 

63 C.J. p 790 note 23. 

23. Wis.—Learmonth v. Veeder, 11 
Wls. 144. 

53 C.J. p 790 note 24. 

24. Cal.—^Headley v. Reed, 2 Cal. 
322 

58 C.j. p 790 note 26. 

Grounds for setting aside award see 
Arbitration and Award S 111 b. 

25. Cal.—^McHenry v, Moore, 5 Cal. 
90. 
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of judgment on the facts or law, but some unin¬ 
tentional error, 26 such as an error in a mathemati¬ 
cal computation.27 

Qear and satisfactory proof of the errors is es¬ 
sential if they do not appear on the face of the 
report ;28 and there is authority limiting the ipow- 
er to set aside to cases where the error relied on 
appears on the face of the report.29 

A report good in part and bad in part should not 
be set aside.80 

Acting in excess of jurisdiction. The report will 
be set aside where the referee passes on matters 
not embraced in the suit^i 

Newly discovered evidence. Generally a report 
will not be set aside because of newly discovered 

evidence.88 

b. Formal Defects and Irregrilarities 

(1) In general 

(2) Irregularities in proceedings before 

referee 

(1) In General 

A report may be set aside for prejudicial defects of 
form, but not for nonprejudlclal Irregularities. 

The report may he set aside because of prej¬ 
udicial irregularities or defects therein,23 as where 
the report is Tmcertain,^^ incomplete,®^ or indefi¬ 


nite;®® is signed by less than the whole number 
of acting referees ;®7 or fails to state the facts 
found,®® or fails to state separately the findings 
of fact and conclusions of law,®® although, under 
a statute directing but not requiring separate state¬ 
ments of facts and law, failure to state separately 
has been held not ground for setting aside the 
report.^® 

On the other hand, the report will not be set 
aside for defects or irregularities of a nonprej¬ 
udicial character,^! such as failure to award nom¬ 
inal damages,^® inaccuracies in immaterial find¬ 
ings,^® immaterial variance between the original 
rule of reference and the copy presented to the 
referee,because the report was different from 
the conclusion orally announced,^® for a mistake 
in stating the date of the order of reference, where 
there was but one order and the parties attended 
the hearing,^® or for any defects which may be 
cured by amendment ,*^7 ^nd it has been held a 
report will not be set aside for informalities where 
it furnishes the information required.^® Where a 
report can be understood, it will not be set aside 
for informalities, although on request it might 
have been recommitted for correction,^® and fail¬ 
ure to report all the testimony on which a fact was 
fotmd has been held not groimd for setting aside 
tihe report in the absence of a request to report all 
testimony.®® 


26. Me.—^McMullen v. Corkum, 53 A. 
2d 699. 

27. Me.—^McMullen v. Corkum, su¬ 
pra. 

28. Pa.—Appeal of Stehman, 6 Pa. 
413. 

53 C.J. p 790 note 28. 

29. Cal.—Goodrich v. MarysviUe, 5 
Cal. 430. 

53 C.J. p 790 note 27. 

30. Hawaii.—^In re McCarn, 22 Har 
waii 111. 

N.C.—Gibbs V. Berry, 35 N.C. 388. 

53 C.J. p 790 note 29. 

Confirmation or rejection in part see 
supra § 199. 

Beversal on special issue 

Heversal of auditor’s flndinsr on 
any special issue will not alone re¬ 
quire setting: aside entire report.— 
Humphreys v. Dodge County Lumber 
Co., 162 S.m 409, 44 Ga.App. 595. 

31. Okl.—Lee v. HaizUp, 99 P. 806, 
1135, 22 Okl. 393. 

53 C.J. p 795 note 33. 

32. N.Y.—^Holmes v. Hyans, 13 N. 
T.S. 610, 69 N.YJSuper. 121. 

63 C.J. p 795 note 36. 

33. Ban.—Bulson y. Lampman, 1 
Kan. 324. 

63 CJr. p 793 note 9L 


34. Iowa.—Doyle y. Reilly, 18 Iowa 
108, 86 Am.D. 682. 

53 C.!*. p 793 note 92. 

Xnconsisteucy not shown 
A referee’s report with respect to 
the yalue of seryices rendered by cm 
attorney was not subject to be set 
aside for inconsistency because of 
statement therein that length of time 
employed and per diem allowed might 
be deemed excessiye but that basis 
of decision was real value of the 
services rendered.—^Markaiian v. Bar- 
tis, 199 A 673, 89 N.H. 370. 

35. N.Y.—Garczynski y. Russell, 27 
N.T.S. 468, 76 Hun 492. 

Okl.—Sullivan v. Kitchens, 214 P, 
176, 89 Okl. 108. 

36. N.C.—McfCampbell v. McClung, 
76 N.C. 393, 

37. U.S,—^Tetter v. Rapesnyder, Pa., 
1 Dali. 293, 1 L.Kd. 143. 

63 C.J. p 793 note 96. 

38. Neb.—Harlan County School 
Dlst. No. 1 V, Bishop, 66 N.W. 902, 
46 Neb. 860. 

63 C.J. p 793 note 96. 

39. N.Y.—Maicas v. Leony, 20 N.B. 
586, 113 N.Y. 619—Leffler y. Field, 

I 33 How.Pr. 386. 

[ 68 C.J. p 793 note 97. 
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40. S.C.—Bollmann y. Bollmann, 6 S. 
C. 29. 

41. N.Y.—Currie v. Cowles, 30 N.Y. 
Super. 3. 

S.C.—^Bollmann y. Bollmann, 6 S.C. 
29. 

Pailnre to introduce evidence of 
Arand held immaterial where refer¬ 
ence was for the purpose of stating 
an account.—^Pirst Nat. Bank v. 
Stansbury, 6 P.2d 13, 118 Oal.App. 80. 

42. Pa.—^Harvey v. Snow, 1 Yeates 
166. 

43. Ga.—Sizer v. Melton, 68 S.H. 
1065, 129 Ga. 143. 

44. N.J.—-Westcott v. Somers, 9 N. 
J.Law 99. 

45. N.Y.—Gray v. Fisk, 12 Abb.Pr., 
N.S., 213, 42 How.Pr. 136, affirmed 
53 N.Y. 630. 

46. Ky.—^Daniel v. Daniel, 6 Dana 
98. 

47. Vt.—Ladd v. Lord. 36 Vt. 194. 

48. N.C.—Gulley v. Macy, 89 N.C. 
343. 

49. Pa.—^Bubb v. Sandusky, 2 Pa. 
Dlst. 279. 

50. Vt. —Downer v. Downer. 11 vt 
396. 
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Accounts. Failure to state all items in an account 
may ibe ground for setting aside the report,un¬ 
less good reason is shown for such failure.52 Dis¬ 
regard of a stipulation as to matters to be included 
on an account is ground for setting aside the re- 
port.53 

Report defective, and referees absent. If the re¬ 
port is defective in omitting to state the facts found, 
and a further report cannot be had, for example, 
where two of the referees have left the state, it 
has been held that the court should set it aside on 
motion.5^ 

(2) Irregularities in Proceedings before Ref¬ 
eree 

Irregularities In the proceedings before a referee af¬ 
ford ground foe setting aside his report where they are 
such as to prevent a fair trial, but not where they are in¬ 
substantial and harmless In character. 

The report of a referee should be set aside where 
it appears that a reasonably fair trial has not been 
had,^® as where there was an improper refusal 
to allow an adjournment.^^ The report should be 
set aside where a paper or ex parte affidavit was 
produced before the referee that one -party had no 
opportunity of reading or examining,^^ or where 
certain tests were made by a party before the ref¬ 
eree in the absence of the opposing party.58 The 
improper admission®^ or exclusion®o of evidence 
may constitute ground for setting aside the report; 
but errors in rulings as to admissibility of evi¬ 


dence are not ground for setting aside the report 
where they were harmless in character,as where 
evidence was erroneously admitted as to unimpor¬ 
tant facts,®2 or on an immaterial issue.®3 State¬ 
ment of improper facts by counsel is not ground for 
setting aside the report where it is apparent that it 
was made according to the evidence.®^ 

Party misled. The report may be set aside where 
the losing party was misled, to his prejudice, by 
the order of the referee as to the mode of trial.®® 

c. Insufficiency of Notice 

Lack cf due notice of reference or of the hearing 
ordinarily affords ground for setting aside the referee's 
report. 

Want or insufficiency of notice of reference,®® 
or want or insufficiency of notice of hearing,®*^ 
renders the report subject to be set aside. On the 
other hand, failure to give notice of the particular 
day on which the referee would file his report has 
been held not ground for setting it aside.®® 

d. Misconduct or DisauaMcation of Referee 

The referee's misconduct, or his disqualification to 
act, may render his report subject to be set aside. 

Misconduct,®® or disqualification to act,7® on the 
part of the referee, is ordinarily ground for setting 
aside his report, in the discretion of the reviewing 
court'll Misconduct may consist of any indiscreet 
action from which improper inferences can be 
drawn.*^® 


61. N.C.—MdCampbell v. McClung, 
75 N.C. 393. 

Tex.—^WTiitehead v. Perie, 15 Tex. 7. 

52. Kan.—^Lannan v. Clavm, 3 Kan. 
17. 

53 C.J. p 793 note 11. 

53. Minn.—^Hatcb v. Burbank, 17 
Minn. 231. 

64. N.T.—^Peck v. Torks, 14 How. 
Pr. 416. 

55. Kan.—Humble v. German Alli¬ 
ance Ins. Co., 116 P. 472, 85 Kan. 
140, Ann.'Cas.l912D 630. 

66. N.J.—Jessup V. Cook. 1 N J.Law 
106. 

63 C.J. P 790 note 32. 

57. XJ.S.—^Passmore v. Pettit, Pa., 4 
Dali. 271, 1 L.Bd. 830. 

58. Pa.—Smith v. Roberts. 45 Leg. 
Xnt. 454. 

59. N.H.—^Mason v. Knox, 27 A. 305, 
66 H.H. 646. 

63 C.J. P 791 note 35. 

60. Neb.—Stettmische v. Lamb, 37 
N.W. 644, 23 Neb. 747. 

68 OtJ. P 791 note 86. 

61. XJ.©.—Atlantic Trust Co. v. Os¬ 
good/ CJC.N.Y.. 166 F. 700. 

58 C.J. p 791 note 3$. 


62. Vt.—Kendrick v. Tarbell, 27 Vt. 
612. 

63. N.H.—Tripp v. Porsalth Mach. 
Co.. 46 A. 746, 69 N.H. 233. 

64. N.H.—George v. Fellows, 60 N. 
H. 398. 

65. N.T.—^Devoe v, Nutter, 1 Hun 
718, 4 Thomps. & C. 651. 

66. Pa.—Simpson v. Brown, 1 Pittsb. 
143. 

63 C.J. p 791 note 43. 

67- Fla,—^Le Baron v. Overstreet, 23 
So. 22, 39 Fla. 628. 

63 C.J. p 791 note 44, 

68. Kan.—^Davis v. Finney, 14 P. 
460, 37 Kan. 165. 

69. Ala—Jones v. Stollenwerck, 119 
So. 844, 218 Ala. 643. 

53 C.J. P 791 note 48. 

70. XJ.S.—Nolan v. Colorado Cent. 
■Cons. Min. Co,, Colo., 63 F. 030, 12 
C.C.A 585. 

63 C.J. p 791 note 49. 

Prejudice 

(1) Prejudice on the part of the 
referee may constitute ground for 
setting aside his report. 
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XJ.S.—Nolan v. Colorado Cent Consol. 
Min. Co., supra. 

Ala.—^Jones v. Stollenwerck, 119 So. 
844, 218 Ala. 637. 

(2) Expression of an opinion on 
the facts in the case before his ap¬ 
pointment unknown to the party at 
the time of his appointment may 
show prejudice on the part of tho 
referee constituting ground for set¬ 
ting aside his report—^Fay v. Green, 
2 Aik., Vt, 386. 

71. N.T.—Gray v. Fisk, 63 N.T. 630. 
53 CJ. p 791 note 63. 

72. Ala.—Jones v. Stollenwerck, 119 
So. 844, 218 Ala. 637. 

53 aJ. P 791 note 54. 

Slight proof 

The report of a referee should be 
set aside on even slight proof of im¬ 
proper dealings between him and the 
successful side, provided such deal¬ 
ings are shown to have had a ten¬ 
dency, mo matter how remote, to In¬ 
fluence action of such referee in fa¬ 
vor of such party.—^Moers v. Gilbert, 
26 N.T.S.2d 114, 175 Misc. 733, af¬ 
firmed 27 N.T.'S.2d 426, 261 App.Div. 
967, affirmed 27 N.T.S.2d 426, 261 
App.Div. 957, appeal denied 27 N.T. 
S.2d 783, 261 App.Div. 1074. 
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e. Report Contrary to Law or Evidence, or 
Unreasonable in Character 

A referee’s report may be set aside where It Is eon- 
trary to the law or clearly against the weight of evidence. 
The fact that It Is unreasonable does not alone warrant 
setting it aside. 

Particular acts held to constitute misconduct 
sufficient to serve as ground for setting aside tJie 
report include hearing evidence/^ viewing premis¬ 
es,or advising compromisers in the absence of 
one of the parties, examining witnesses in the ab¬ 
sence of both parties,receiving proof and hear¬ 
ing ailment after the close of the trial,rr submit¬ 
ting an opinion to a party*s attorney before de¬ 
ciding the case,r8 soliciting favors of a party,r9 
and promising each party in turn that the decision 
would be favorable to him.^o 

Particular acts held not to constitute misconduct 
authorizing the setting aside of the report include 
asking a third person if a party would pay a cer¬ 
tain sum if the decision was against such party,8i 
asking a party whether he would agree to cer¬ 
tain rent being brought into the settlement,82 re¬ 
fusal to discuss the case after the hearing,83 and 
accepting written argument and suggestions after 
the dose of the hearing.84 

Improper action Tvith respect to fees. The ref¬ 
eree’s demand for payment of fees in excess of 
those prescribed by statute,^^ or for payment be¬ 
fore it is due,88 may constitute misconduct author¬ 


izing the setting aside of his report. Where the 
matter of the referee’s fees is in dispute, and here¬ 
after he renders his report in favor of the party 
paying or approving the fees,®*^ or refuses re¬ 
quests to find made by the party refusing to pay 
his fees,88 there may be misconduct constituting 
ground for setting aside the report The test is 
not whether the referee was in fact influenced by 
the approval or pa)mient of his fees by one party,83 
but whether he might have been so influenced.30 
On the other hand, the referee’s mere contention 
that the matter of his compensation is governed by 
a stipulation made at the outset of the trial,3^ or 
his demand for advance pa 3 nnent of fees the amount 
of which is not in dispute,®^ does not necessarily 
show misconduct authorizing the setting aside of 
the report. 

Agreement of the referee and the stenographer to 
divide the latter’s fees may constitute misconduct 
authorizing the vacation of the report 83 

Preparation of report by others, or by less than 
all referees. The preparation of the report by coun¬ 
sel for one of the parties,^^ or by a third person,8 6 
is not ground for setting it aside where it further 
appears that the report was personally considered 
by the referee before it was rendered. Failure of 
some of the referees to consult with or to notify 
the rest to meet and consider a report is an irregu¬ 
larity which is a ground for setting it aside.88 

Business or professional relation to parties or 


73- N.T.—Dorlon v- Lewis, 9 How. 
Pr. 1. 

58 C.X P 791 note 56. 

74. N.T.—^Tale v. Gwlnits, 4 How. 
Pr. 263. 

S3 C.J. P 791 note 57. 

75. N.T.—Livermore v. Bainbrldgre, 
14 Abb.Pr.,N.S., 227, 47 How.Pr. 
350, amrmed 66 N.T. 72. 

76. XJ.S.—Hagner v. Musgrove, Pa., 
1 Dali. 83, 1 L.Hd. 46. 

53 C.J. P 791 note 69. 

77. N.T.—McAllister v. Case, 14 
Daly 386, 13 N.T.St 141. 

63 C.J. p 791 note 60. 

78. N.T.—Dorlon v. Lewis. 9 How. 
Pr. 1. 

S3 C.J. P 791 note 61. 

79. N.T.—^Burrows v. Dickindon, 86 
Hun 492. 

53 ,C.J. p 791 note 62. 

60. N.T.—^Roosa v. Saugertiee, etc., 
Turnp. Road Co., 12 How.Pr. 297. 

53 C.J. p 792 note 63. 

BIm pa—R heexn.v. Allison, 2 Serg. & 

R. 118- ' 

83. tr.S. —Inaes v. Miller, Pa., 11^1, 
183, 1 L.Hd. 98. 

S3 CJr. p 792 note 65. 


83. NJBL—Adams v. Bushey, 60 N.H. 
290. 

84. N.H.—Dodge v. Stlckney, 60 N. 
H. 461. 

53 C.J. p 792 note 67. 

85. N.T.—Greenwood v. Marvin, 29 
Hun 99. 

58 C.J. p 792 note 68 . 

Actual corruption tumeceBsary 
In order to warrant setting aside 
referee's report on ground tliat ref¬ 
eree had disqualified himself from 
acting as referee or rendering any de¬ 
cision because of his application for 
fees in excess of those to which he is 
legally entitled. It is not necessary 
that actual corruption on part of a 
referee is shown, but it Is sufficient 
to show indiscreet action from which 
improper inferences may be drawn. 
—^Mlles Laboratories v. American 
Pharmaceutical Co., 24 N.T.S.2d 406, 
261 App.Dlv. 108. 

86 . N.T.—Voron v. Chait, 167 N.T.S. 
667, 101 Misc. 366, affirmed 169 N. 
T.S. 1117, 183 APP.3MV. 925. 

53 C.J. P 792 note 69, 

87. N.T.—Dickinson' v. Earle, 71 N. 
T.S. 227, 63 App.Div. 134. 

63 C.J. P 792 note 72. 


88 . N.T.—Baker v. Roddy. 160 N.T. 

S. 1107, 97 Misc. 264. 

63 C.J. p 792 note 73. 

89. N.T.—Voron v. Chait, 167 N.T. 

S. 657, 101 Misc. 866 , affirmed 169 
N.T.S. 1117, 183 App.Div. 926. 

9a N.T.—Voron v. Chait, supra. 

91. N.T.—^Lecky v. Winston, 174 N. 

T. S. 645, 186 App.Div. 642. 

53 C.X p 792 note 76. 

92. N.T,—Fisher v. Fisher, 227 N. 
T.S. 345, 223 APP.Div. 19, affirmed 
165 N.E. 460, 260 N.T. 813, 61 A-L. 
R. 1623.' 

53 C.J. p 792 note 77. 

93. N.T.—Dickinson v. Earle, 71 N. 
T.S. 755, 36 Misc. 236, affirmed 71 

. 227, 63 App.Div. 184. 

94. Ala.—clones v. StoUenwerck, 119 
So. 844, 218 Ala. 637. 

53 ax P 792 note 79- 

95. N.T.—^Bedford v. Hoi-Tan Co^ 
126 ir;T.e. 178, 140 APP.D1T. 2?i ' 

53 C.X p 792 note 80. 

96. N.T.—Brower v. Hlngsieyv, 1 

Johns.Cas. 3341' ' n > 3 

; 68 C.J. p 798 note 81; « v j 
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counsel. Where the referee was, or became, dur- ' 
ing the reference, the attorney of one of the par¬ 
ties,®*^ was one of a law firm appearing for one 
of the parties,^* was acting as counsel in another* 
case before a referee who acted as counsel before 
him,^^ or was a secret partner of a party,i the re¬ 
port should be set aside. On the o^er hand, the 
mere fact that one of the referees chosen was the 
landlord of one of the parties,^ or was the friend 
and legal adviser of a relative of plaintiff,3 is not 
necessarily ground for setting aside the report. 

Incapacity of referee. Actual insanity of the ref¬ 
eree would constitute disqualification authorizing 
the setting aside of his report.^ If it is claimed that 
the mind of the referee was impaired at the time 
•he signed his report, the facts must be clearly 
shown.5 Mere physical illness does not show in¬ 
capacity.® 

A referee’s report is properly set aside where 
it is contrary to the law,*^ as where his conclusions 
of law are erroneous,® where they are inconsistent 
with the facts,® or where it appears that he has 
made a mistake of law,i® or deli^rately disregard¬ 
ed the law.i^ 

Contrary to evidence. A referee’s findings of 
fact will not ordinarily be set aside on conflicting 


evidence, even though the court might have reached 
a different conclusion,and the court should not 
set aside a referee’s findings if they are supported 
by evidence sufficient to sustain the verdict of a 
jury.13 On the other hand, the report will be set 
aside where the findings are without sufficient evi¬ 
dence to support them,i^ or are clearly contrary 
to the weight of evidence,^® or where the referee 
has made an obvious mistake of fact^® 

Unreasonableness. The unreasonableness of a 
report has been held not ground for setting it aside 
where there was no misconduct or corruption on the 
part of the referee.!*^ 

f. Error in Award of Relief 

Where a report awards excessive or otherwise Im¬ 
proper relief, It may be set aside. 

Where the award is clearly excessive in amount, 
it may be set aside,unless the successful party 
remits the excess.^® On the other hand, a report 
in excess of the amount named in the several counts 
but not in excess of the amount in the ad dam¬ 
num clause of the declaration will not be set aside.®® 
Awarding money to one side and certain other 
things to be done on the other side, if the latter 
relief is in fact unavailable, may be ground for 
setting aside the report.®^ 


97- N.T.—Fortunate v. New York, 62 
N.Y.S. 872, 31 App-Dlv. 271-HSteb- 
bins V. Brown, 65 Barb. 272. 

98. N.Y.—Cronon v. Avery, 85 N.Y, 

S. 539, 42 Miac. 1. 

99. N.Y.—Carroll v. Lufkins, 29 Hun 
17—Cronon v. Avery, 85 N.Y.S. 639, 
42 Misc. 1. 

1. Pa.—Connor v. Simpson, 44 Leg. 
Int. 241. 

а. Conn.—^Fisher v. Towner, 14 
Conn. 26. 

3. N.Y.—^Durant v. O’Brien, 2 How. 
Pr.,N.S., 313. 

63 C.J. p 793 note 87. 

4. SvldeiLce held ixumfaicie&t 

To show insanity of referee.—^Bed¬ 
ford V. Hoi-Tan Co., 125 N.Y.S. 178, 
140 App.Div. 282. 

б. N.Y.—^McCulloch v. Dobson, 16 N. 
Y.S. 602, 60 Hun 586, affirmed 30 
N.B. 641, 133 N.Y. 114. 

6. N.Y.—^Bedford v. Hoi-Tan Co., 126 
N.Y.S. 173, 140 APP-Div. 282. 

7. Kan.—^Humble v. German Alli¬ 
ance Ins. Co., 116 P. 472, 85 Kan. 
140, Ann.Ca8.1912D 630. 

Tex,—Griffin v. Sevier, Clv.App., 234 
B.W.2d 272. 

8 . U.S.—Williams v. Craig, pa., 1 

Dali. 313, 1 153. 

68 ax. P 794 note " 


9. Iowa.—^Weitnauer v. Weitnauer, 
91 N.W. 815, 117 Iowa 678. 

N.Y.—^Foote V. Valentine, 1 N.Y.S. 
410, 48 Hun 475, 14 N.Y.Civ.Proc. 
332. 

10. N.H.-JSkiff V. Johnson, 67 N.H. 
476. 

63 C.J. P 794 note 23. 

11. Buie held Inapplicable under 
facts 

Del.—^Allen v. Miles, 4 Del. 234. 

18. D.C.—'National Labor Relations 
Board v. Arcade-Bunshine Co., 132 
F.2d 8, 76 U,S.App.D.C. 312. 

N.M,—Lopez V. Singh, 206 P.2d 492, 
53 N.M. 245. 

N.Y.—In re Winsweiler's Estate, 262 
N.Y.S. 883, 146 Misc. 436—In re 
McNamara’s Estate, 245 N.Y.S. 186, 
138 Misc. 526—^In re Scheuer, 59 N. 

T.S,2d 600. 

53 C.J. p 793 note 14. 

**Clearly erroneous,” within rule 
that trial court shall accept master's 
findings of fact, unless they are 
‘‘clearly erroneous” means findings 
not supported by substantial evi¬ 
dence.—^Lopez y. Singh, 205 P.2d 492, 
63 N.M. 245. 

Findings held not clearly erroneous 
N.M.—^Lopez V. Singh, supra. 
Questions of veracity 
Where claims are conflicting, verac¬ 
ity of witnesses is a question to be 

304 


considered, and master who has seen 
and heard the witnesses, and ob¬ 
served their demeanor while testify¬ 
ing, is in better position than trial 
court to pass on the question of ver¬ 
acity.—^Lopez V. Singh, supreu 

13. Ohio.—^Mennel Milling Co. v. 
Slosser, 45 N.E.2d 806, 140 Ohio St. 
445. 

14. Cal.—Oark v. Millsap, 242 P. 
918, 197 Cal. 766. 

53 C.J. p 794 note 15. 

15. Kan.—^Humble v. German Alli¬ 
ance Ins. Co., 116 P. 472, 85 Kan. 
140, Ann.Cas.l912D 630. 

63 C.J. P 794 note 16. 

16. D.C.—Strong v. District of Co¬ 
lumbia, 15 D.C. 242. 

63 C.J. p 794 note 17. 

17. Conn.—Parker v. Avery, Kirby 
353. 

18. N.Y.—^Eastman v. New York, 28 
N.Y.Buper. 389. 

53 C.J. p 795 note 27. 

19. Pa.—Rank v. Rank, 13 A. 829. 
53 C.J. P 795 note 28. 

20. Pa.—Graham v. Walker, 2 Leg. 
Chron. 55. 

21. Buie held inapplicable under 
facts 

U.S.—^Kunckle v. Kunckle, Pa., 1 Dali. 
364, 1 L.Bd. 178. 
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Awarding and taxing the costs of the reference 
is not ground for setting aside the report.22 

If cross suits are referred to the same referees, 
and they make up their report in each on the idea 
that the one shall be a set-off to the other, the court 
will set aside both, if the suits are for demands 
which cannot legally be set o&M 

§ 203. -Waiver and Estoppel 

A rFght to have a report of a referee set aside may 
be lost by waiver or estoppel. 

Waiver or estoppel of complainant may preclude 
the setting aside of a referee’s report,24 as where 
movant takes his chance of a favorable outcome 
and fails to object in time on the ground of the 
referee’s prejudice,^^ relationship,2® or miscon- 
duct27 The moving party may not complain of 
improper transactions between the referee and him- 

self.28 

Failure to urge motion. Failure to appear and 
prosecute a motion to set aside the report warrants 
a denial of the motion.22 

§ 204. -Scope of Relief 

In a proper case the court, on a motion to set aside 
the report, may vacate the reference or grant a stay of 
proceedings. 

In a proper case the court, on a motion to set 
aside the report, may vacate the order of refer¬ 
ence,20 or grant a stay of proceedings.2i Where 
a motion is made after entry of judgment, the 
court may, on granting the motion, set aside the 
judgment.22 Where certain errors affect the whole 
proceedings before the referee, the court need not 
correct such errors, but may set aside the whole 
report and again refer the case.22 Where a mo- 

22 . Vt—Fuller v. Wright, 10 Vt. 

612. 

23. N.T.—Lyle v. Clason, 1 CaL 828. 

63 C.J. p 796 note 82. 

24. N.T.—Carroll v. Lufkina, 29 Hun 
17. 

25. N.T.—Matter of Koch, 68 N.T.S. 

876, 83 Mlsc. 153. 

58 C.Jr. P 796 note 87. 

26. Tex.—^Moore v. Waco Bldg. As¬ 
soc., 45 S.W. 974, 19 Tex.ClvjApp. 

68 . 

58 C.J. p 796 note 88. 

27. NJI.—Noyes v. Gould, 67 N.H. 

20 . 

N.T.—^Burrows v. Dickinson, 86 Hun 

492 . 

28. N.T.—Gray v. Fisk, 88 N.T.Su- 
per. 484, 12 Abto.Pr.,N.S., 218, 42 
How.Pr. 136, affirmed 68 N.T. 630. 

68 C.J. p 795 note 40. 

76 C.J.S.—20 


tion to vacate the report is based on alleged failure 
of the referee to consider the case before deciding 
it, the court will not, on such motion, inquire into 
the correctness of the referee’s decision.24 

Order. Merely sustaining exceptions is equiva¬ 
lent to setting aside the report.25 An order setting 
aside a report may properly impose terms,22 and 
the question of costs is within the discretion of the 
court.27 However, where the error or omission 
complained of was committed by the referee, costs 
should not be imposed as a condition of setting 
aside the report28 

Amendment. The order may be amended to re¬ 
cite all the papers on which it was made .22 

§ 205. -Effect of Setting Aside 

On the setting aside of a report of a referee the ease 
ordinarily remains in court for further proceedings. 

On the setting aside of the report of a referee, 
the case ordinarily remains in court for further 
proceedings.40 A decision setting it aside virtually 
disposes of all subsequent motions concerning the 
report,4i and may be equivalent to granting a 
new trial.42 An order setting aside the report, 
where there is no provision to the contrary, sets it 
aside as to the facts as well as to the law;43 but, 
where the ruling affects only the conclusion of 
law, the findings of fact remain in force.44 Under 
a statute providing generally that issues may be re¬ 
ferred on written consent of the parties, it has 
been held that setting aside the report does not re¬ 
voke the order of reference.45 

§ 206.-Proceedings after Setting Aside 

On setting aside a referee’s report the court may. In 
a proper case, make Its own findings or recommit the 

37. N.T.—^Wentworth v. Condee, 17 
How.Pr. 406. 

38. N.T.—O'Brien v. Long. 1 N.T.S. 
696, 49 Hun 80. 

39. N.T.—Matter of Post, 14 N.T.S. 
205, 60 Hun 677. 

40. Wis.—^Messenger v. Broom, 1 
Finn. 680. 

63 ajr. p 796 note 62. 

41. Pa.—Etter v. Edwards, 4 Watts 
63. 

42. OkL—Kingfisher Impr. Co. v. 
Jefferson County, 168 P. 824, 66 
Okl. 220. 

63 C.J. p 796 note 64. 

43. Iowa.—Stroup v. Brldger, 100 N. 
W. 113, 124 Iowa 401. 

44. N.C.—^Ramsey v. Browder, 48 S. 
E. 661, 136 N.C. 261. 

46., N.C.—Morisey v. Swlnson, 10 S. 
2L 754. 104 N.C. 666. 


29. CaL—Frank v. Doane, 15 Cal. 
302. 

30. N.T.—Randall v. Randall, 124 N. 
TJS. 524, 139 App.Div. 674. 

53 C.J. p 795 note 41. 

31. N.T.—^Hatfield v. Ross, 3 Code 
Rep. 141. 

53 C.J. p 795 note 42. 

32. Minn.—Cochrane v. Halsey, 25 
Minn. 62. 

33. Cal.—Hidden v. Jordan, 32 CaL 
397. 

34. N.T.—^Bedford v. Hoi-Tan Co., 
125 N.T.S. 173, 140 APP.Div. 282. 

36. Pa.—^McGlue v. Philadelphia, 106 
Pa. 236. 

36. N.T.—^In re Davenport, 74 N.T. 

S. 940, 37 Misc. 179, affirmed 77 N. 

T. S. 1124, 74 App.I>iv, 624, appeal 
dismissed 66 N.B. 1106, 173 N.T. 
600. 

I 53 C.J. P 795 note 48. 
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matter, or It may order trial as If there had been no 
•reference. 

On the setting aside of a referee’s report the 
court may, in a proper case, make new findings, as 
discussed supra § 148, recommit for further pro- 
•ceedings before a referee,^® or order trial as if 
there had been no reference.'^^ Where the refer¬ 
ence is not to hear and determine generally, but is 
limited to determiiuation of a particular matter, the 
report may be vacated without granting a new 
trial.« 

§ 207. Disregarding, Quashing, and Suppress¬ 
ing 

A referee's report may be disregarded where It Is not 
t^mely filed; where the report has already become inef¬ 
fective, a motion to quash and suppress it is properly de- 
mied. 

Where the report is not filed in time, a motion to 
disregard it is properly sustained.^® Where the 
report has already become ineffective without for¬ 
mal suppression, a motion to quash and suppress 
■is properly denied.50 

^ 208. Recommittal 

In a proper case the court may recommit a referee’s 
retport. 

In a proper case the court may recommit a ref¬ 
eree’s report for correction or further considera¬ 


tion,and a motion to recommit the report of a 
referee is similar to a motion for new trial at com¬ 
mon law.®2 Whether or not it will exercise such 
power ordinarily rests in the sound discretion of 
the court.®3 However, in some jurisdictions the 
rule that a motion to recommit rests in the judicial 
discretion of the court which will not be reviewed 
except in case of abuse has been held not to apply 
to cases ,in which it has been agreed that the find¬ 
ing of an auditor shall be final, and his rulings on 
the admission of evidence are reviewable on a mo¬ 
tion to recommit for alleged errors.®^ 

Failure to rule. It has been held to be within 
the discretion of the court whether it will rule on 
a motion to recommit,®® but it has also been held 
that a failure to rule is erroneous, since it is in 
effect a refusal by the court to exercise its discre¬ 
tion.®® 

Renewal of a motion to recommit presents a 
question within the discretion of the court.®'^ 

Statutes requiring judgment to he entered on re- 
port wherever there appear from the report or 
from the evidence filed therewith facts sufficient 
to permit entry of judgment according to law and 
right are designed to prevent unnecessary recom¬ 
mittals,®® but are not intended to hurry trial courts 
into premature judgments,®® and the matter of re- 


■46. Iowa.—^Lyons v. Harris, 34 N.W. 

864. 78 Iowa 292. 

53 C. j. p 796 note 60. 

Recommittal generally see infra $S 
208-217. 

47. U.S,—^AJder t, Bdenborn, D.C.N. 
T., 198 F. 928. 

63 C.J. P 796 note 61. 

48. Cal.—JClark v. MUlsap. 242 P. 
918. 197 Cal. 766. 

•49. Oo.—Council v. Hixon, 76 S.B. 

603. 11 Ga.App. 818. 
rtime for report see supra $S 113-117. 

.sa Tex.—^Arlington Heights Realty 
Co, V. Citizens’ R., etc., Co., Civ. 
App., 160 S.W. 1109. 

■63 C.J. p 796 note 67. 

61. lowsr—Spooner v. Spooner, 11 N. 

WM 600. 234 Iowa 33. 

Me.—^Bourisk v. Mohican Co., 175 A. 
345, 133 Me. 207—Chaput v. Lus- 
• sier, 159 A. 851, 131 Me. 145. 

63 C.J. P 796 note 71. 

Propriety of motion, see supra S 170, 
Whenevez eagpedlent 
Report of referees made under rule 
of court may he recommitted by 
court from which rule Issued when¬ 
ever examination of whole subject is 
deemed expedient, not only for 
amendment of mere' matters of form, 
hut for matters affecting substantial 


I merits of controversy.—Bourisk v. 
I Mohican Ca, 175 A. 345, 133 Me. 207. 

52. Me.—^Bourisk v. Mohican Co., su¬ 
pra. 

53. Ala.—Corpus gurls cited in Bell 
V. Barnes, 190 So. 273, 274, 238 Ala. 
248. 

Conn.—Cinaudagraph Corp. v. Corn- 
well, 27 A.2d 375, 129 Conn. 295— 
Alishausky v. MacDonald, 167 A. 
96, 117 Conn. 138. 

Me.—^Bourisk v. Mohican Co., 176 A. 
345, 133 Me, 207. 

Mass.^hulkin v. Shulkin, 16 N.B.2d 
644, 301 Mass. 184, 118 A.L.R. 629 
—Roaenblum v. Ginis, 9 N.B.2d 626, 
297 Maas. 493—Barrows v. Checker 
Taxi Co., 195 N.B. 112, 290 Mass. 
231—Carhonneau v. Cavanaugh, 194 
N.E. 724, 290 Mass. 139—J. W. Gra¬ 
dy Co. v, Herrick, 192 N.B. 748, 288 
Mass. 304—^Ryder v. Donovan, 186 
N.E, 473, 282 Mass. 551—Clark v, 
Barringer, 173 N.E. 239, 273 Mass. 
107—Walsh V. Cornwell, 172 N.E. 
865, 272 Mass. 565. 

W.Veu—^Raleigh County Const. Co. v. 
Amere Gas Utilities Co., 163 S.E. 
42. Ill W.Va. 459. 

53 CJ. p 796 note 72. 

ICaglsterial Character 
Discretion of granting motion to 
recommit report of referees is magls- 
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terial and not personal discretion, 
and must be exercised soundly ac¬ 
cording to well-established rules of 
practice and procedure to work out 
substantial equity and Justice.— 
Bourisk v. Mohican Co., 176 A. 346, 
133 Me. 207. 

Denial of motion held not ahnse of 
discretion 

Ill.—Seaborn v. Miller, 54 N.E.2d 691, 
322 IllJlpp. 399. 

Mass.—^Fellows Gamage Co. v. Jack- 
man, 6 N.E.2d 826, 296 Mass. 670. 
63 CJ. P ’796 note 72 [b]. 

64- Mass.—^Technical Economist 
Corp. V. Moors, 162 N.E. 88, 86, 
256 Mass. 691—Grace v. National 
Wholesale Grocery Co., 146 N.E. 
908, 261 Mass. 251. 

55. S.C.—^Farmers’ Bank, etc., Co. v. 
Southern Granite Co., 79 S.B. 986, 
96 S.C. 106. 

56. Vt.—Oakes v, Buckman, 88 A. 
736, 87 Vt. 187. 

67. Mass.—White v. Halt, 94 N.E. 
259, 208 Mass. 94. 

58. W.Va.—^Raleigh County Const. 
Co. V. Amere Gas Utilities Co., 163 
S.B. 42, 111 W.Va. 469, 

59. W.Va.—^Raleigh County Const. 
Co. V. Amere Gas Utilities Co., su¬ 
pra. 
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committal is addressed to the sound discretion of 
the trial court.®® 

Exceptions. Where statutes give the court pow¬ 
er to recommit only where exceptions have been 
taken, the court can exercise its power of recom¬ 
mittal only on a hearing of exceptions.On sus¬ 
taining exceptions the court may, except as restrict¬ 
ed by the provisions of statutes or rules of court, 
recommit to the referee,®2 or itself decide the case 
on its merits, as discussed supra § 194. Where 
exceptions will lie, it is not necessary for the court 
to recommit a report;®® nor is it proiper for it 
to do so.®^ 

Reference by consent. There is authority to the 
effect that on a reference by consent, the court can¬ 
not recommit the report for new trial,®® but at 
most has power to recommit only for amendment.®® 
Where, however, an order of reference entered on 
consent is not revoked by subsequently setting aside 
the report, as discussed supra § 205, the court 
may recommit for a new trial before the original 
referee without further consent of the parties.®7 

§ 209. -Time for Recommittal 

Ordinarily, the court may exercise its power to re¬ 
commit a referee’s report at any time before entry of 
Judgment thereon. 

The court’s power to recommit the report ordi¬ 
narily may be exercised at any time before rendi¬ 
tion of judgment thereon.®® However, it has been 
held that the report cannot be recommitted after 
termination of the reference,®® after the death of 
the referee,70 or after the time for filing excep¬ 
tions has expired.71 After entry of judgment on 
the report, it is too late for the court to recom¬ 
mit,7® at least where such judgment remains un- 
vacated.73 


§ 210. -Grounds for Recommittal 

a. In general 

b. Formal defects and irregularities 

c. Errors of fact or law 

d. Reconsideration and further findings 

e. Amendment of pleadings and receipt 

of additional evidence 

f. Improper action in respect of dam¬ 

ages, costs, or expenses 

a. hi General 

A referee’s report will not be recommitted where It Is 
wholly void or for harmless error, and, where the error 
of the referee may be otherwise corrected, It la not es¬ 
sential for the court to recommit his report. 

Where a referee’s report fails to supply the in¬ 
formation essential to the decision of the case, it 
is ordinarily proper for the court to recommit the 
entire matter to the same or another referee.74 On 
the other hand, a referee’s report will not be re¬ 
committed where it is wholly void;75 nor will it 
be recommitted for harmless error,7® as where a 
defect in one particular aspect is cured on consid¬ 
eration of the report as a whole, 77 or where the 
alleged error is not clearly shown.78 The report 
will not be recommitted to allow movant to take 
action which he was negligent in failing to take 
at the appropriate time;7® and a motion to re¬ 
mand to the referee because of a failure to file ex¬ 
ceptions, due* to sunprise or excusable neglect, is 
properly denied, where neither surprise nor excus¬ 
able neglect within the meaning of a statute pro¬ 
viding for relief in such cases is shown.®® 

Where error of referee may be otherwise cor-- 
rected, it is not essential for the court to recom¬ 
mit his report.®! It has been held that the court 
may, but need not, recommit the report for er- 


60. W.Va.—Raleigh County Const 
Co. V. Amere Gas Utilities Co., su¬ 
pra. 

61. Mich.—Smith v. Warner, 14 
Mich. 162. 

62. Mo.—^Farmers, etc.. Bank v. Mc¬ 
Mullen, 85 Mo.App. 142. 

Okl.—Perryman v. Woodward, 138 P. 
244, 37 Okl. 792, affirmed 36 S.Ct. 
830, 238 U.S. 148, 69 L.Bd. 1242. 

63. Ga.—Henderson v. Lott 162 S. 
B. 98, 170 Ga. 261—^Musselwhite v. 
Ricks, 189 S.B. 697, 66 Ga.App. 58. 

64. S.C.—Bivingville Mfg. Co. v. 
Bivings, 28 S.C.Eq. 466. 

65. Vt—Baxter v. Thompson, 25 Vt 
506. 

53 C.jr. p 797 note 83. 

66. Vt—Baxter V. Thompson, supra, 

67- N.C.—MoHsey v. S’irtnson, 10 S. 
B. 764, 104 ^.C:‘656. ’ ’ 


68. Me.—^Pitman v. Thornton, 66 Me. 
95—^Mayberry v. Morse, 39 Me. 105. 

69. N.Y.—^Rowlands v. Toung Men’s 
Christian Assoc., 66 N.T.S. 677, 32 
Misc. 421, affirmed 66 N.T.S. 1143, 
64 App.Div. 618. 

63 C.J. P 797 note 88. 

70. Pa.—Weil v. Frauenthal, 2 Luz. 
Leg.Reg. 96. 

71- N.T.—^Morgan v. Taylor, 5 N.T. 
S. 922, 16 Daly 302. 

63 C.J. P 797 note 90. 

72- Minn.—^McMurphy v. Walker, 20 
Minn. 882. 

73. Conn.—Sheppard v. - Atwater 

Mfg. Co., 43 Conn. 448. ' 

N.T.—^Ferguson v. Bruckman, 44 N. 
- T.S, 812, 16 App.Div. 67. 

74. S.C.—Overton v. Chadwick, 7 S. 
B.2d 632, 193 S.C. 37. ■ 
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75. N.H.—Adams v. Adams, 8 N.H, 
82. 

76. Ga.—Thomas v. Fred W. Amend 
Co.. 26 S.B.2d 415, 196 Ga. 456. 

63 C.J. p 797 note 96. 

77. Ga.—Clements v. Fletcher, 123 
S.B. 846, 161 Ga. 21. 

78. Ga.—^Thomas v. Fred W. Amend 

Co., 26 S.E.2d 416, 196 Ga. 456. . 

Mass.—Boston Consol. Gas Co. v. De¬ 
partment of Public Utilities, 97 N. 
B.2d 621. 

79. Ill.-^eabom v. MlUer, 64 N.E.2d 
691, 322 IltApp. 899. 

8a N.C.—Coleman v. McCullough, 
130 S.B. 603, 190 N.C. 590. 

8L Ga.—Grant v. Grant 41 S.R2d 
534, 202 Ga. 40. 

Court mUng on. xnattern omitted by 
auditor >: 

Where auditor fails to mis on de- 

Imurrers or other Questions of law 
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tors of law or of calculation, or for unauthorized 
findings of fact, where they are of such a charac¬ 
ter that they may be pointed out in exceptions to 
the findings. Where the auditor appended to 
his report evidence admitted over objection, and 
where plaintilf moved for recommittal of the re¬ 
port to have findings made on inadmissible evidence 
or based on erroneous opinions of law, the court 
may deny the motion without 5 >rejudice to the right 
of plaintiff to raise the same questions before the 
trial justice.83 

Improper filing of report A report will not be 
recommitted because not filed within the time lim¬ 
ited by the order of reference where the order 
provided that the report should be filed at a par¬ 
ticular terhi of court but that, if for any reason 
it was not then filed, it could be filed later.84 Filing 
of a report prior to the time stipulated for submis¬ 
sion of briefs has been held ground for recom- 
mittal.85 

h. Formal Defects and Irregularities 

Defects In the form of a referee's report, or irregu¬ 
larities in the proceedings before the referee, may afford 
ground for recommittal of the report. 

A ref erects report is subject to recommittal for 


defects in form,^® where it is deficient,®^ incom¬ 
plete,®® indefinite,®® or not sufficiently explicit;®® 
or \yhere it includes matters not referred,®^ con¬ 
tains a clerical error,®® or commits a mathemati¬ 
cal mistake.®® Failure to state separately find¬ 
ings of fact and conclusions of law,®^ or to speci¬ 
fy separately motions and rulings as to admission 
or exclusion of evidence,®® or failure to report®® 
or certify®*^ the evidence as required under local 
practice, or reporting evidence instead of facts,®® 
may constitute ground for recommittal. Whether 
recommittal should be ordered for errors of the 
foregoing character rests largely in the court's 
discretion,®® and, where the error is of a minor 
character, recommittal is not essential,^ as where 
the report is indefinite only as to one matter, with 
respect to which a supplemental report is required.® 

Failure to specify particular items making up a 
gross sum found in a party's favor is ground for 
recommittal,® unless the facts sufficiently appear 
without specification seriatim.^ 

Irregularities in proceedings before referee. Ir¬ 
regularities in the proceedings before the referee 
may constitute groimd for recommittal,® as where 
there was error as to the admission of evidence,® 


properly raised, and movant filing 
combined exceptions of law and mo¬ 
tion to recommit to auditor invokes 
and obtains ruling on Question which 
movant seeks to bave auditor adju¬ 
dicate on resubmission, necessity for 
resubmission is thereby obviated, and 
motion to resubmit will be denied.— 
Grant v. Grant, supreu 

82. Ga.—^Henderson v. Lott, 162 S.B. 
98, 170 Ga. 261—^Pearce v. Smith, 
127 S.R 764, 160 Ga. 337. 

83. Ga.—Clements v. Fletcher, 129 
S.E. 846, 161 Ga. 21. 

Mass.—City of Lowell v. Massachu¬ 
setts Bonding & Ins. Co,, 47 N.B. 
2d 265, 313 Mass. 257, 146 A.L.R. 
750. 

84. Ga—Clements v. Fletcher, 129 
S.E. 846, 854, 161 Ga 21. 

85. N.T.—^Mercantile Nat. Bank v. 
Sire, 91 N.Y.S. 419, 100 App.Div. 
491. 

86. Me.—Waldo County Farmers' 
Union v. Hunt, 103 A. 164, 117 Me. 
217. 

53 C.J. p 798 note 14. 

87. W.Va—Vick v. Ferrell, 85 S.E. 
649, 76 W.Va 306. 

Xack of general finding 
Where referee makes no general 
finding on particular issue, and erro¬ 
neously submits such issue to court, 
it is proper practice to recommit re¬ 
port to correct such deficiency.— 
Eastern Electric Supply Co, v. Ek- 
dahl Bros., 160 A. 549, 84 N.H. 339. 


88. W.Va—Vick v. Ferrell, 85 S.B. 
549, 76 W.Va 306. 

68 C.J. p 798 note 16, 

89. N.C.—^Mills V. Apex Ins., etc., 
Co., 145 ©.E. 26, 196 N.C. 223. 

63 C.J. p 798 note 17. 

90. Vt.—May v. Corlew, 4 Vt 12. 

91. N.H.—Wright v. Cobleigh, 21 N. 
H. 339. 

63 C.J, p 798 note 19. 

92. Me.—Waldo County Farmers' Un¬ 
ion V. Hunt, 103 A. 164, 117 Me. 
217. 

68 C.J. p 798 note 20. 

93. Me.—Waldo County Farmers' 
Union v. Hunt, 103 A. 164, 117 Me. 
217. 

Mass.—^Pair v. Manhattan Ins. Co., 
112 Mass. 320. 

94. Ga—Exchange Nat. Bank of 
(Fitzgerald v, McDonald, 176 SB. 
18, 179 Ga 464—Gormley v. Slicer. 
172 S,B, 21, 178 Ga 85. answer 
conformed to 172 S.E. 576, 48 Ga 
App. 177. 

Pa—Frank's Specialty Shop v. 
O'Malley, Com.Pl., 35 Luz.Leg.Reg. 
411. 

53 C.J. p 798 note 22. 

96. Ga—Greer v. Andrew, 65 S.B. 

416, 133 Ga 193. 

53 C.J. p 798 note 23. 

96. Va—Williams v. Clark, 25 S.E. 

1013, 93 Va 690. 

53 C.J. p 798 note 24. 

308 


97. Iowa—Smith v. Harlan, 49 Iowa 

101 . 

63 C.J. p 798 note 25. 

98. Ind.—Wabash, etc., Canal Co. v. 
Huston, 12 Ind. 276. 

Me.—Kempton v. Stewart, 31 Me. 666. 

99. Ala—'American Freehold Liand 
Mortg. Co. V. Pollard, 32 So. 630, 
132 Ala 155. 

Mass.—Tobin v. Kells, 93 N.B. 696, 
207 Mass. 304. 

1 . Ga—Greer v. Andrew, 76 S.E. 
1050, 138 Ga 663. 

Mass.—John A. Frye Shoe Co. v. Wil¬ 
liams, 46 N.E.2d 1, 312 Mass. 656. 

2 . Ga—^Lumpkin Bank v. Farmers' 
State Bank, 146 S.E. 754, 167 Ga 
766, followed in Hillman v. Farm¬ 
ers' State Bank, 146 S.E. 761, 167 
Ga 782. 

3. Ga—Greer v, Andrew, 65 S.E. 
416, 133 Ga 193. 

4. Ga—Johnson v. Thomas, 86 S.E. 
236, 144 Ga 69. 

5. Me.—Lynn Shoe Co. v. Auburn- 
Lynn Shoe Co., 69 A. 569, 103 Me. 
334. 

53 C.J. p 798 note 2. 

6 . Mass.—Fisher v. Doe, 90 N.E. 592, 
204 Ma.ss. 34. 

63 C.J. p 798 note 8. 

Failure to preserve objection 
Where neither bill of exceptions, 
nor auditor's report that was made 
part of bill of exceptions, showed 
that any exceptions were taken to 
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or where there was too strict a ruling*, resulting 
from too narrow a construction by the referee of 
his commission,7 or a denial of a motion to ad¬ 
journ the reference until a party could receive per¬ 
sonal notice of the hearing,8 or a failure to give 
an opportunity to settle a bill of exceptions.^ The 
court will send back a report, if necessary, to 
hear the grounds for the award given.^0 

Failure of the referee to be sworn is ground 
for recommittal of his report,^i unless the error 
has been waived.^^ 

c. Errors of Fact or Law 

On conflicting evidence the courts ordinarily will not 
recommit a referee's report for an alleged mistake In his 
findings of fact; but, where the findings of fact are com¬ 
pletely unsupported by the evidence, there is ground for 
recommittal, and error in a referee's conclusions of law 
may afford ground for recommittal. 

Where the report is conclusive as to facts, on 
conflicting evidence it cannot be recommitted for 
insufficiency of the evidence to support the referee’s 
findings of fact;i3 and, where the evidence is suffi¬ 
cient to support the referee’s findings, it is not er¬ 
ror to overrule a motion for a rereference.^^ If the 
subsidiary findings of fact are correct but the con¬ 
clusion of fact drawn therefrom is incorrect, there 
is no ground for recommittal, since the court may 
itself draw the correct conclusion.^^ Where both 
the findings of fact and conclusions of law are au¬ 
thorized, the court will refuse to recommit the 


case for another hearing.^® On the other hand, 
the fact that the report is not supported by any 
sufficient evidence affords ground for recommit- 
tal.i7 

Error in the conclusions of law may afford 
ground for recommittal,is as where the referee ap¬ 
plies erroneous legal theories in the computation 
of damageSjis or bases his legal conclusions on 
facts not found,20 or makes an erroneous ruling.si 
On the other hand, a mere mistake on an abstract 
proposition of law will not necessitate recommit¬ 
tal, and, where an error of law appears on the 
face of the report, irrespective of the evidence on 
which it is based, the court may correct such error 
and rereference is unnecessary.^* 

d. Beconsideration and Further Findings 

Where the referee should have ruled on a matter, and 
did not, or where he made no findings as to material 
points, the court may properly recommit. 

Where the referee should have ruled on a matter, 
and did not, the court may properly recommit,24 
as where he failed to rule on an objection after re¬ 
serving decision.25 On the other hand, the ref¬ 
eree’s failure to rule is not ground for recommittal 
where the error was harmless,2* or where, under 
the circumstances, he was not required to pass on 
the matter ^nd, where the judicial function has 
once been fully exercised, the referee should not 
be reinvested vnth such function for the purpose 


Admission of any evidence, defend-1 
ant's motion to recommit auditor's 
report on ground that evidence was 
admitted over objections and excep¬ 
tions duly saved by defendant was 
properly demed by trial court—John 
A. Frye Shoe Co. v. Williams, 46 N. 
F.2d 1, 312 Mass. 656 

7- Me.—W. R. Lynn Shoe Co. v. 
Auburn-Lynn Shoe Co., 69 A. 669, 
103 Me. 334. 

8. N.H.—Cummings v. Tute, 60 N.H. 

22 . 

8. Mich.—'Runnels v. Moffat 41 IT. 
^W. 224, 73 Mich. 188. 

10. N.T.—Stafford v. Bacon, 6 Hill 
264. 

ai. Ga.—Peyton v. McMillan, 38 S. 
H. 937, 146 Ga. 179—^Harrison v. 
Harrison, 42 S.F. 382, 115 Ga. 999. 

a2. Ga.—^McConnell v. Stubbs, 53 S. 
B. 698^ 124 Ga. 1038. 

as. Conn.—Sheppard v. Atwater Mfg. 
Co., 43 Conn. 448. 

•Conclusiveness of referee's findings 
of fact 'see supra §3 143-146. 

14. XJ.S.—^Moore V. Foss, D.C.Mass., 
18 F.2d 636. 

Ga.—Cowart v. .Singletary, 79 S.E. 


196, 140 Ga. 436, 47 L.R.A,N.S., 621, 
Ann.Cas.l916A 1116. 
la Mass.—U. S. Fidelity & Guar¬ 
anty Co. V. English Const Co., 20 
N.B.2d 939, 303 Mass. 106. 

Doubt as to proper iufereuoes 
Where there is no question as to 
the facets found, but doubt arises 
only as to the inferences proper to 
be drawn therefrom, it is unneces¬ 
sary for the court to recommit the 
report to the same or another ref¬ 
eree, since the court may itself set¬ 
tle such matters.—Wasserstein v. 
Beim, 294 N.T.S. 439, 163 Misc. 160. 

16. Ga—Callaway Farms v. Pied¬ 
mont Agr. Cre<Ut Corporation, 170 

S. B. 798, 177 Ga 586. 

17. Mass.—^Levovsky v. Horvitz, 30 
N.B.2d 411, 307 Mass. 475. 

18. Pa—^Foulk V. Btempton, 149 A. 
486, 299 Pa 272. 

63 C.J. p 799 note 36. 

19. N.Y.—Barnes v. Midland R. 
Terminal Co., 112 N.B. 926, 218 N. 

T. 91. 

68 C.J. p 799 note 87. 

20 . Pa—^Lindsay v, Waymart Wa¬ 
ter Co., 4 PaDist. 766. 

21 . Mass.—Tobin v. Kells, 93 N.E. 
696, 207 Mass. 304. 
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Although auditor's findings of fact 
were to be final, report was properly 
recommitted, where auditor had com¬ 
mitted error in his ruling of law.— 
McClintic-Marshall Co. v. Freedman, 
176 N.E. 56, 274 Mass. 568. 

General finding oorreot 
Although rulings of the referee 
are erroneous, recommittal of the 
report is unnecessary where the gen¬ 
eral finding that defendants are in¬ 
debted to plaintiff in a specific sum 
follows as a matter of law from the 
special facts found.—Crossman v. 
Quimby, 193 A. 213, 89 2Sr.H. 91. 

22. Mass.—Tobin v. Kells, 93 IT.R 
696, 207 Mass. 304. 

63 C.J. p 799 note 40. 

23. Ga.—Owen v. S. P. Richards Pa¬ 
per Co., 3 S.E.2d 660, 188 Ga. 268. 

24. Ga.—^Henderson v. Crawford, 96 
SJl. 962, 148 Ga. 393. 

63 aj. p 799 note 41. 

25. N.T.—Berrian v. Sanford, 1 Hun 
626, 4 Thomps.&C. 666. 

26. Gra. —Candler v. Bryan, 8 S.R2d 
81, 189 Ga. 861. 

27. Ga.—Dyson v. Washington Tel, 
Co., 121 S.E. 105, 157 Ga. 67. 

63 C.J. p 799 note 43. 
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of more deliberately reconsidering questions al¬ 
ready (passed on and decided.28 

In a proper case the report may be recommitted 
for further findings,29 in the court’s discretion,20 
as where the referee fails to make a finding as 
to a material question of fact,2i where further 
findings are necessary to test the correctness of 
the referee’s conclusions,®2 or, it would seem, where 
the findings are inconsistent.®^ Failure of the 
report to make findings on all the points directed by 
the order of reference constitutes ground for re¬ 
committal.®^ 

On the other hand, the report will not be recom¬ 
mitted for further findings where the necessity 
therefor does not clearly appear.®® Thus, it will 
not be recommitted where the ultimate facts as 
to which further findings are sought sufficiently 
appear from the subsidiary facts determined,®® 
for a finding on an immaterial point,®7 for spe¬ 
cial findings which will not change the effect of 
the general finding,®® for findings outside the scope 
of the reference®® or outside the issues raised by 
the pleadings,for findings once refused to which 
an exception has been taken,or for findings not 
requested at the hearing,^® qj- where the point in 
question is sufficiently shown by inference from 
findings which were made.”*® 

Where there can be no findings of fact, as where 
the complaint is dismissed for lack of evidence to 
prove the allegations thereof, the report will not 


be recommitted for such findings.^^ Where the 
case comes within the terms of a statute or rule 
providing that, after a court or referee has made 
and settled findings and conclusions before sub¬ 
mission of the action for decision, he shall not make 
additional findings of fact or conclusions of law, 
a referee’s report will not be recommitted for fur¬ 
ther findings of fact^® or law,^® since the remedy in 
such case is by motion for new trial.^^ 

e* Amendment of Pleadings and Eeceipt of Ad¬ 
ditional Evidence 

In proper cases reconnmtttal of a referee’s report may 
be granted on the ground of necessity for an amendment 
of the pleadings or the receipt of further evidence. 

Amendments of pleadings requiring further con¬ 
sideration of the case may constitute ground for 
recommittal,^® and recommittal may be proper 
where an amendment of the pleadings raises addi¬ 
tional questions that should be passed on.^® The 
mere fact that a declaration has been amended aft¬ 
er return of the report does not necessarily con¬ 
stitute ground.®® Where no acceptable excuse is 
shown for failure to amend before the return of 
the report, recommittal will not be granted to per¬ 
mit amendment of the complaint.®^ 

The court may, in a proper case, recommit the re¬ 
port for the taking of further evidence,®® as where 
the case is rereferred to permit receipt of addi¬ 
tional evidence on issues raised by amended or 


28. N.T.—Craig v, Craig, 66 Hun 
452. 

53 C.J. p 799 note 44. 

29. Ga.—Owen v. S. P. Richards Pa¬ 
per Co., 3 S.E.2d 660, 188 Ga. 258. 

N.H.—-N. B. Redlon Co. v. Franklin 
Square Corporation, 195 A. 348, 89 
N.H., 137, reheard 197 A. 329, 89 
N.H. 137. 

63 C.J. p 799 note 46. 

30. N.C.—Walker v. Linden Lumber 
Co., 87 |S.B. 331, 170 N.C. 460. 

63 C.J. p 799 note 47. 

31. Vt.—Cleaveland v. Dlnsmore, 8 
A. 279, 59 Vt. 436. 

63 C.J. p 799 note 48. 

FaUture to cover aU essential issues 
If the report of an auditor does not 
cover all the essential Issues, a party 
has the right to have the case re¬ 
committed.—Owen V. S. P. Richards 
Paper Co., 3 S.B.2d 660, 188 Ga. 258. 

32 . N.T.—Bigler v. Pinkney, 80 N. 
T. 636. 

33. Ga—Clements v. Fletcher, 129 
S.B. 846, 161 Ga 21. 

63 O.J. p 799 note 50. 

84. N.T.—Reese v. Pinelawn Ceme¬ 
tery. 276 N.T.S. 381, 243 App.Div. 
165. 


35. Conn.—Berger v. Town of Guil¬ 
ford, 68 A.2d 371, 136 Conn. 71. 

63 C.J. p 799 note 51. 

Necessary to Just determinatioxL 
A referee’s report should not be 
recommitted for finding of additional 
facts unless court is satisfied that 
such course is necessary to just de¬ 
termination of case.—^Berger v. Town 
of Guilford, supra 

36. Mass.—^Marden v. Howard, 136 
N.E. 385, 242 Mass. 850. 

37. N.T.—^Da Silva v. Turner, 44 N. 
B. 532, 166 Mass. 407. 

53 C.J. p 800 note 53. 

38. N.H.—^Riley v. Farnum, 62 N. 
H. 42. 

39. N.H.—^Drury v. Amoskeag Fire 
Ins. Co., 18 A 1109, 66 N.H. 111. 

40. N.T.—^Marston v. Johnson, 13 
How.Pr. 93. 

41. N.T,—^People v. Bank of North 
America^ 13 Hun 434. 

42. N.H.—Peterborough R. Co, v. 
Wood, 61 N.H. 418. 

43. Ga—^Thomas v. Fred W. Amend 
Co.. 26 S.B.2d 415. 196 Ga 466— 
Regal Textile Co. v. Fell, 6 S.E.2d 
908, 189 Ga 681—Simmons Hard¬ 
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ware Co. v. Timmons, 179 S.B. 726, 
180 Ga 631. 

44. N.T.—Lugar v. Byrnes, 21 N.T.S. 
753, 29 Abb.N.Cas. 280. 

45. N.T.—^McCready v. Farmers' L. 
& T. Co., 29 N.T.S. 361, 79 Hun 241. 

63 C.J. p 800 note 60. 

46. N.T.—Gardiner v. Schwab, 34 
Hun 582. 

47. N.T.—^Lakin v. New Tork, etc., 
R. Co., 11 How.Pr. 412. 

48. Conn.—^Azzolina v. Order of Sons 

of Italy, Conte Luigi Cadoma, No. 
440, 179 A. 201, 119 Conn. 681. * 

53 C.J. p 800 note 73. 

49. Neb.—Grotte v. Nagle, 69 N.W. 
973, 60 Neb. 863. 

63 C.J. p 800 note 74. 

60. N.H.—^Nutter v. Be Rochemontr 
46 N.H. 80. 

51. Iowa—NeweU v. Mahaska Coun¬ 
ty Sav. Bank, 1 N.W. 480, 51 Iowa 
178. 

52. HI.—^People ex rel. Brignall v. 
Lewe, 60 N.B.2d 577, 883 Ill. 549. 

Iowa—Spooner v. Spooner, 11 N.W. 

2d 600, 284 Iowa 38. 

63 C.J. p 800 note 68. 
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supplemental pleadings.^^* Where otherwise proper, 
the granting of a motion to recommit for further 
proof is discretionary with the court,and recom¬ 
mittal for such purpose may properly be denied 
where objectant could, by due diligence, have made 
proof at an earlier time,^^ qj- where the evidence 
already taken is suffiicient,56 and there can be no 
recommittal for the purpose of taking further evi¬ 
dence to support further findings where no further 
findings are justified.Where statute permits re¬ 
committal to correct the result of accident, mistake, 
or misfortune, there jmay be no recommittal for 
the taking of further evidence where failure to 
introduce the evidence at the original hearing was 
not the result of one of such statutory grounds.^* 

Newly discovered evidence may be ground for 
recommittal,but the mere fact that new evi¬ 
dence has been discovered is not of itself alone suf¬ 
ficient ground for recommittal.60 

f. Improper Action in Beepect of Damages, 
Costs, or Expenses 

Improper action of the referee In respect of damages 
or expenses may afford ground for recommittal of hfs re¬ 
port, but failure of the report to make any provision In 
respect of costs has been held not to constitute ground 
therefor. 

Improper action of the referee in respect of 
damages may afford ground' for recommitment of 
his report.®! Where the award is excessive, the 
court may recommit, but it is not bound to re¬ 
commit if the matter can be otherwise remedied.®^ 
Excessiveness of damages has been held not ground 
for recommittal where there is no allegation of 
corruption or prejudice.®^ A recommittal has been 
refused where only a trifling amount is involved,®® 


or where the referee's findings as to damages are 
such that they cannot be disturbed.®® Improper 
distribution of the expenses of reference may be 
a ground for recommittal.®*^ Where the report 
makes no provision as to costs, the court will not 
order it sent back to the referee to direct him to 
pass on the question of costs.®® 

§ 211. —^— Order 

An order of recommittal should point out the partic¬ 
ular purpose of recommittal. 

The order should point out the particular purpose 
of the recommittal.®® Where the order requires the 
referee to state his findings and conclusions sepa¬ 
rately, it must instruct him as to the questions on 
which he is required to- make findings.*^® An order 
of recommittal has been held tantamount to one 
vacating a previous order of confirmation.^! 

§ 212. -Imposing Conditions 

An order of recommlttaf .may Impose conditions. 

An order of recommittal may impose condi¬ 
tions,^® but it must not deprive the parties of the 
right to except to the report for any errors which 
may be contained therein,*^® put the referee in 
the place of the court to render judgment,*^^ or 
provide that the case shall be heard on the report 
made by the first referee and the additional evi¬ 
dence taken.*^® 

§ 213. -Recommittal in Part 

In the absence of a statutory provision to the con¬ 
trary, the court may recommit a report In part only. 

It has been held that the propriety of recommit¬ 
ting a report, in whole or in part, is a subject on 


53. m,—Oettingr V. Graham, 26 N. 
E.2d 888, 373 Ill. 247. 

Ky.—^Hairis v. Tri-tJnion Oil & Gas 
Co., 140 S.W.2d 1066, 283 Ky. 241. 

54. Ark.—Hairls v. Watkins, 206 S. 
W.2d 16. 212 Ark. 136. 

Conn.—Kane v. KAne, 172 A. 84, 118 
Conn. 291. 

S.C.—Ex parte Zelgler, 70 S.E. 726, 
88 S.C. 168. 

55. Ky.—OorpnB Joris cited ia. Hoo- 
sler Bldg. Tile db Silo Co. v. Peet, 
47 S.W.2d 1066, 1067, 243 Ky. 290. 

53 C.J. p 800 note 65. 

56. Ky.—Foley v. Dillon, 106 S.W 
461, 32 Ky.Ii. 222. 

53 C.J. p 800 note 66. 

67. N.Y.—^McCready v. Farmers* K 
& T. Co., 29"N.T.S. 861, 79 Hun 
241. 

53 C.J. p 8Clb note 70. 

58. N.H.— N. E. Redlon Co. v. Frank¬ 
lin Sguare Corp., 11 A.2d 821, 90 N. 
H. 619. 


£ack of dUlgenoe 

N.H.—^N. E. Redlon Co. v. Franklin 
Square Corp., supra. 

59. Me.—Bourisk v. Mohican Co., 
175 A. 345, 133 Me. 207. 

N.J.—^Dlgnan v. Dignan, Ch., 17 A. 
546. 

60. Wis.—^Murphey v. Shepardson, 
19 N.W. 356, 60 Wis. 412. 

53 C.J. p 800 note 72. 

61. XJ.S.—^Keeler v. Fred T. Ley & 

Co., C.C.A.Mass., 66 F.2d 499. . 

62. Pa.—McGlue v. Philadelphia, 105 
Pa. 236. 

63. Pa,—^Rank v. Rank, 21 Wkly.N. 
C. 399. 

53 G.J. p 801 note 80. 

64. N.C.—Ezzell v. Rowland Lumber 
Co., 41 S.E, 99, 130 N.C. 206.’ ' 

66. Vt.—Congdon v. Darcy, 46 Vt, 
478. 

66. Mass.—John A. Frye Shoe Co. v. 
Williams, 46 N.E.2d 1, 312 Mass. 
656* 


67. Me,—^Hewett v. Bowley, 27 Me. 
125. 

68. N.T.—West" Troy First Nat. 
Bank v. Levy, 41 Hun 461. 

53 C.J. p 801 note 84. 

69. N.C.—Colemad v. McCullough, 
130 S.E. 508, 190 N.C. 590. 

53 CJ. p 801 note 86. 

70. N.T.—Gove v. Hammond, 48 
How.Pr. 385. 

7L N.C.—Wilson v. Allsbrook; 168 
S.B. 676, 204 N.C. 479. 

72. N.T.—^Ferguson v. Bmckman, *46 
N.T.S. 23, 18 App.Div. 358, re¬ 
versed on other grounds 58 N.E. 
661, 164 N.T. 481. 

73. N.C.—Brumble v. Brown, 78 N.C. 
476. 

74. N.C—Long v. Cole, 74 N.C. 267 
—Brumble v. Brown, 73 N.C. 476. , 

76. e.C.—^Davidson v. Copeland,. 48 
S.B. 33, 69 S.C. 47. ■ ’ 
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which the trial judge must have a large discre¬ 
tion, which ordinarily will not be interfered with,^^ 
that the court may determine whether there shall 
be a limitation of issues on a recommittal and re¬ 
trial,*^ and that, under a statutory provision au¬ 
thorizing the court to refer any part of the facts 
to an auditor, the court may properly recommit cer¬ 
tain issues to an auditor and refuse to recommit 
othersWhere, however, the power of the court 
to refer the case back to a referee is regarded as 
resting on a statute, and to be exercised only where 
exceptions have been taken and heard, it has been 
held that an order of resubmission must resubmit 
the entire case for a new trial.'^^ The report can¬ 
not be recommitted with directions to amend it in 
a certain particular in order to correct the mis¬ 
take alleged to have been inadvertently made there¬ 
in, unless such mistake is clearly and satisfactorily 
shown by competent evidence.so 

§ 214. —— Notice of Recommittal 

The order providing therefor constitutes sufficient no¬ 
tice of recommittal. 

The order sending back a report to a referee is 
sufficient notice to the party excepting to such 
report that it has been recommitted.^^ 

§ 215. - New Referee on Recommittal 

Whether on recommittal of a report the case shall be 
sent to the same or a different referee is ordinarily ad¬ 
dressed to the sound discretion of the court. 

Where not controlled by statute or other binding 
rule of law, the court may in its <iiscretion82 re¬ 


commit to the same83 or to a different^^ referee. 
There is ground for sending the case back to a 
new referee if the original referee has been guilty 
of misconducts^ or bias,S6 or has been so indis¬ 
creet as to require the setting aside of his report,37 
or has in any way disqualified himself.SS On the 
other hand, where there is no suggestion of mis¬ 
conduct on the part of the referee, it has been 
held that the case should^S or may^o be recommit¬ 
ted to the same referee. Where the case is sent 
back for further testimony, and there is no rea¬ 
sonable objection to the referee, it seems that a 
new referee should not be appointed.®! If the or¬ 
der of reference is not set aside and the order mere¬ 
ly grants a new trial, the same referee may pro¬ 
ceed de novo.®2 If the original auditor or referee 
is unable to proceed after recommittal, the trial 
judge may properly try the remaining issues him¬ 
self instead of appointing a new referee.®® 

Under a statute confining judicial action on a re¬ 
port to review, setting aside, modifying, or con¬ 
firming, in whole or in part, recommittal to a dif¬ 
ferent referee is authorized only on evidence of 
misconduct of the original referee®^ or after a 
formal setting aside of the report.®® 

Report not responsive to issues. Where the re¬ 
port of the original referee is not responsive to 
the issues,®® as where part of the questions sub¬ 
mitted are not dctermincd,®7 it is subject to recom¬ 
mittal to a new referee. Under a statute author¬ 
izing recommittal for a mistake of law or fact, 
the court cannot recommit to the same referees 
where they made an award outside the scope of 
the submission.®® 


76. S.C.—^Watkins v. Langr, 17 S.C. 
13. 

Dlreotlozi not to retry particular is¬ 
sue 

N.H.—B. Redlon Co. v. Franklin 
Square Corp, 11 A.2d 821, 90 N.H. 
619. 

77. N.H.—N. E. Redlon Co. v. Frank¬ 
lin Square Corp., supra. 

78. Ga.—Kmgr v. Weston Bank, 143 
S.E. 423, 166 Ga. 463. 

79. Mich.—Smith v. Warner, 14 
Mich. 162. 

80. N.T.—^Deasran v. Elngr* 82 N.Y.S. 
422, 83 App.Div. 428. 

81. K.C.—^Herringr v. Murphy, 70 N. 
C. 164. 

89. N.T.—Sharp v. New York, 31 
Barb. 578, 9 Abh.Pr. 243, 19 How. 
Pr. 193, affirmed 31 Barb. 584. 

53 C.J. p 802 note 27. 

83. Wash.—^Park v. Mighell, 35 P. 

63, 7 Wash. 304. 

53 C.J. p 802 note 28. 


84. N.Y.—Onffley v. Mar cm, 212 N. 
Y.S. 690, 214 App.Div. 465. 

53 C.J. p 802 note 29. 

85. N.Y.—In re Azzeli, 4 N.YJS. 462. 
53 C.J. p 802 note 30. 

86. N.Y.—Caldwell v. Mutual Re¬ 
serve Fund Life Assoc., 63 N.Y.S. 
841, 30 Misc. 510. 

87. N.Y,—New York Bank Note Co. 
V. Btamilton Bank Note Engraving, 
etc., Co.. 76 N.Y.S. 520, 71 App.Div. 
611. 

88. N.Y.—^Miles Laboratories v. 
American Pharmaceutical Co., 24 
N.Y.S.2d 405. 261 App.Div. 108. 

89. N.T.—Pinsker v. Pinsker, 60 N. 
Y.S. 902, 44 App.Div. 601. 

53 C.J. p 803 note 83. 

90. N.Y.—Billings v. Vanderbrek, 15 
How.Pr. 295. 

53 C.J. p 803 note 84. 
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99. N.Y.—Shuart v. Taylor, 7 How. 
Pr. 261. 

93. Mass.—^McClintic-Marshall Co. v. 
Freedman, 176 N.E. 55, 274 Mass. 
558. 

94. N.C.—Mills V, Apex Ins., etc., 
Co., 145 S.B. 26, 196 N.C. 223. 

95. NjC.—^M iUs v. Apex Ins., etc., 
Co., supra. 

96. Wyo .—Union Pac. R. Co. v. Wil¬ 
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Newly discovered evidence. If a new trial is 
ordered on the ground of newly discovered evi¬ 
dence, it is not necessary to appoint a new referee.^9 
Where the power of the original referee has ex¬ 
pired with the filing of the report, the report or 
award cannot be recommitted to him.i 

In case of several referees. Where the report 
was made by three referees, only one of whom was 
of the three originally appointed, the report may 
be recommitted to the original three.^ 

Consent reference. In the absence of a statute 
providing otherwise, it has been held that a refer¬ 
ence by consent should be remitted to the same ref¬ 
eree unless the parties consent to the appointment 
of a new referee.^ Under a statute providing that, 
on the granting of a new trial following a consent 
reference to a referee chosen 1^ the parties, the 
court must appoint a new referee, unless otherwise 
stipulated, where the case comes within the provi¬ 
sions of the statute, recommittal to a new referee 
is mandatory.'* Such a statute is not limited in its 
application to cases in which there has been a fail¬ 
ure to enter a proper judgment on the report, or 
in which the report is set aside because of the mis¬ 
conduct of the referee,® or to cases of new trials 
granted for errors of law or fact.® A refusal 
of the court to confirm a report and the sending 
of the matter back to a referee to again hear and 
determine,*^ or an order authorizing service of a 
supplemental answer,® is in effect a grant of a 
new trial so as to require recommittal to a different 
referee. Where the original reference was void, 
a subsequent trial is not a ‘‘new” trial within such 
statute.® However, such a provision has been held 
inapplicable where the report was unsatisfactory to 
both parties.1® 


§§ 215-216 

§ 216. -Proceedings by Referee after Re¬ 

committal 

a. In general 

b. Trial or hearing generally 

c New evidence 

d Review by new referee 

a. In General 

A referee should confine himself to matters within 
the scope of the order of recommittal. 

A referee’s consideration of a case on recom¬ 
mittal should be restricted to matters within the 
scope of the order of recommittal,^! and ordinarily 
it is presumed that he acted in conformity with 
the order but it has been held that it is beyond 
the power of the court to bind the referee to de¬ 
termine issues which may never become relevant.!® 
Where the report is recommitted for further find¬ 
ings, the referee can make findings only on mat¬ 
ters specified in the order of the court!^ 

Necessity of new oath. On recommittal the ref¬ 
eree or arbitrator need not be reswom before re¬ 
considering the case.!® 

Reconsideration by fewer than all referees. It is 
not competent for two of three referees, in the 
absence of the third, to revise the report on the 
merits of the case.!® 

h. Trial or Hearing Generally 

On a recommittal involving the substance of the re¬ 
port, the parties ordinarily are entitled to a further hear¬ 
ing before the referee, with right of appeal to the court. 

Where the recommittal involves the substance of 
the report, the parties ordinarily are entitled to a 
further hearing before the referee,!*^ with right of 
appeal to the court,!® and should be notified of the 
time!® and place®® of the meeting of the referees. 


99. N.T.—^Klein v. Continental Ins. 

Co., 17 N.T.S. 218, 62 Hun 341. 

63 C.J. p 803 note 42. 

1. Ky.—^Fitzgerald v. Fitzgerald, 
Hard 227. 

N.C.—^Bzzell V. Rowland Lumber Co., 
41 IS.B. 99, 139 N.C. 206. 

2. Pa.—^Foltz V. Grubb, 4 Pa.L.J. 
209. 

3. Mich.—Smith v. Warner, 14 Mich. 
152. 

63 C.J. p 803 note 47. 

4L N.T.—^Brown v. Root Mfg. Co., 42 
N.E. 720, 148 N.T. 294. 

63 C.J. p 803 note 48. 

6. N.T.~MltcheU v. White Plains. 
41 N.T.S. 496. 9 APP.Biv. 268. 

e. N.T.—^Brown'v. Root Mfg. Co., 42 
N.B. 720, 148 N.T. 294. 


7- N.T.—White v. White, 122 N.T.S. 
885, 138 App.Div. 272. 

8. N.T.—Pomeroy v. Hocking Valley 
R. Co., 176 N.T.S. 484, 187 App.Div. 
168. 

9- N.T.—Hicks Beanh Co. v. Frost, 
163 N.T.S. 203, 99 Misc.,83. 

10. N.T.—Southard v. FTanco-Amer- 
ican Trading Co., 1 N.T.Sv 603, 15 
N.T.ClvJProc. 112. 

53 C.J. p 803 note 54. 

11. Iowa.—Sage v. Nichols, 60 N.W. 
491, 51 Iowa 44. 

68 C.J. p 801 note 96. 

18. Me.—Atkinson v. Crooker, 35 Me. 
136. 

53 C.J. P 801 note 96. 
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491, 51 Iowa 44. 
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8 Iowa 40. 

18. Me.—Cumberland v. North Tar- 
mouth, 4 Me. 459. 
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§§ 216-217 


If, however, tiiie ground for recommittal is a mere 
formal defect or omission in the original report, a 
further hearing^l or trial^s before the referee is 
not essential, and it is unnecessary to notify the 
parties before making up and filing the amended re- 
port.23 V/here the recommittal is general, the 
referee may hear arguments with respect to alleged 
errors in the first report.^^ 

Reassessment of damages according to a different 
rule laid down by the court does not necessitate a 
further hearing.25 

c, New Evidence 

Where the matter Is not predetermined by the order 
of recom-mittal, it is discretionary with the referee to 
hear additional evidence or to redetermine the case on 
the basis of that originally introduced. 

Where the matter is not expressly predetermined 
by the order of recommittal, it is discretionary with 
the referee to hear additional evidence or to re¬ 
determine the case on the basis of the evidence in¬ 
troduced at the original hearing.^s Under such 
circumstances there is no impropriety in receiving 
new evidence,27 and where the recommittal is of a 
general character it is proper to hear evidence with 
respect to alleged errors in the first report,^^ and 
new items of indebtedness then first brought for¬ 
ward may be included.29 On a second reference, 
evidence as to a claim denied by the first referee 
solely for lack of evidence to support it should 
be admitted,30 
I 

If the matter can be properly determined with¬ 
out new evidence, the referee may redecide the 
matter on the basis of the evidence submitted on 
the original hearing,and, where the referee is in¬ 
structed by the order of recommittal to alter and 
modify his report so as to make it conform to the 
rulings of the court, he has no authority to take 


additional testimony.^^ Where, on the trial of an 
action before a referee, the case is reopened by 
order of court, after it has closed, for the sole 
purpose of allowing defendant to put in evidence 
certain exhibits and records, defendant is not en¬ 
titled on the rehearing to go into a new defense and 
offer oral evidence to sustain a counterclaim.33 
On a recommittal the referee should not permit 
counsel to introduce expert testimony which coun¬ 
sel bad deliberately omitted on the original refer- 
ence.34 

d, Review by New Referee 

Ordinarily a second referee may not be appointed to 
review the findings and report of the first. 

Ordinarily a second referee may not be appointed 
to review the findings and report of the first,35 
since this is a nondelegable duty of the court.33 
Even if such review becomes permissible, the new 
referee must in any event proceed in accordance 
with the order of recommittal,^^ and, where em¬ 
powered merely to review the findings of the first 
referee, he cannot hear new evidence.^® 

§ 217. -Report after Recommittal 

a. In general 

b. Form and contents 

c. Review and disposition 

a. In (General 

On recommittal of his report the referee may. If sat¬ 
ined that It was originally correct, return it without al¬ 
teration, or be may correct or modify the report. 

If, on recommittal of a report, the referee is sat¬ 
isfied that it was correct as originally rendered, it 
has been held that he may return it without altera- 
tion.39 On recommittal of a report for further 
findings, the referee may change,^0 correct,^! or add 


21. Vt—^Potter V. Thompson, 26 A. 
430, 64 Vt. 427, 

53 C.J. P 801 note 7. 

22. Me.—Kennebec Houslngr Co. v. 

Barton, 120 A 66, 122 Me. 374, 

53 C.J. p 801 note 8. 

23. N.O.—Coleman y. McClillouirh, 

180 S.m 608, 190 N.C. 690. 

53 C.X p 802 note 9. 

24. Mass.—^heaiman v. Akins, 4 

• Pick. 283. 

25. Mass.—Gardner v. Field, 6 Gray 
600. 

26. Mich.—^Runnels v. MofCat, 41 N. 
W. 224, 73 Mich. 188. 

68 CJ. p 802 note 18. 

27. N.T.—Goulard v. Castillon, 12 

Barb. 126. 

53 C.X P 802 note 14. 


28. Mass.—Shearman v. Akins, 4 
Pick. 283, 

29. S.C.—^Maner v. Wilson, 16 S.C. 
469. 

30. N.T,-—Ongley v. Marcln, 212 N.Y. 
S. 690, 214 APP.Dlv. 455. 

53 C.J. P 802 note 17. 

31. Me.—^Kennebec Housing Co. v. 
Barton, 120 A 66, 122 Me. 374. 

53 C.J. p 802 note 18. 

32. S.C.—Cunningham v, Cauthen, 21 
S.R 800, 44 S.C. 96. 

53 C.J. p 802 note f9. 

33. H.T.—Stephens v. Fox, 83 N.Z. 
318. 

34. HI.—-Nolan y. American Tel. & 
TeL Co., 61 N.m2d 876, 326 Hl.App. 
328. 

[ 35. Mo.—Farmers, etc,. Bank v. Mc- 
I Mullen, 85 Mo.App. 142. 
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BeSxaminatlon of questions 

Questions which were raised before 
an auditor and disposed of by him 
could not be reexamined by a new 
auditor.—^In re Bennett's Estate, 7T 
A2d 607, 866 Pa. 232. 

36. Mo.—^Farmers, etc., Bank v. Mc¬ 
Mullen, $5 Mo.App. 142. 

37. Mo.—^Farmers, eta. Bank v. Mc¬ 
Mullen, supra. 

38. Mo.—Farmers, eta. Bank v. Mc¬ 
Mullen, supra. 

39. Mass.—^May v. Haven, 9 Maas. 
325. 

58 C.J. p 804 note 56. 

40. N.C*—Walker v. Linden Lumber 
Co., 87 S.B. 831, 170 N.C. 460.‘ 

41. N.C.—Walker v. Linden Lumber 
Co., supra. 
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to ^2 hi 3 original report On recommittal to state 
findings of fact and law separately, the referee may 
correct a clerical error.^3 Where the original re¬ 
port is set aside, and the case is again referred, 
the report rendered after such recommittal is not 
to be treated as an amendment of the original re¬ 
port.^* On the other hand, where the original re¬ 
port is recommitted only to ascertain a particular 
fact, the report after recommittal has been held 
merely an amendment of the original report.^® 

Recommittal by consent of both parties with in¬ 
structions to render a supplemental report as to spe¬ 
cific issues raised by exceptions, and after the 
court’s approval of the original report, permits 
correction of the original report.^® 

Action by less than all referees. On recommit¬ 
tal to ascertain whether all the referees acted with 
respect to the original report, fewer than all may 
certify that all so acted.^^ 

Time for rendering. It is not essential that the 
report be made within the time specified in the 
original submission,^8 the failure to file it within 
such time being at most a mere irregularity.^® 

b. Form and Contents 

Where the original report Is recommitted for correc¬ 
tion In form only, It may be returned In a new draft or 
In the original draft with corrections contained therein. 
The contents of the new report should comply with the 
requirements of the order of recommittal. 

Where the original report is recommitted for 
correction in form only, it may be returned in a new 
draft^® or in the original draft with corrections 
contained therein.®! Reference to the prior report 
may properly be made in place of including matter 
in or annexing it to the new report.^® The contents 
of the report should be in compliance with the order 
of recommittal.®® It is proper to include in the 


report all testimony taken on the hearing after re- 
committal®^ and the referee’s findings of fact®® 
and conclusions of law.®® Inconsistency between a 
referee’s original report and a report subsequently 
filed on recommittal does not invalidate a judgment 
based on new evidence introduced at the second 
hearing where the second report embodies an ulti¬ 
mate finding predicated on such new evidence.®^ 

New claims presented after recommittal may be 
included.®® 

c. Review and Disposition 

In a proper case exceptions will lie to a report ren¬ 
dered after recommittal, and such report may again be 
recommitted. 

In a iproper case exceptions will lie to a report 
rendered after recommittal,®® and the report may 
again be recommitted.®® A party may not, however, 
raise by new exceptions to an amended report the 
same questions which have been considered and set¬ 
tled on exceptions to the original report®! Never¬ 
theless, if the second report is open to' objections 
prevailing against the original, such second report 
will be set aside.®® The referee’s refusal to reopen 
the whole case on recommittal for a specific pur¬ 
pose is not ground for setting aside his report.®® 

Where a party has moved for confirmation of 
the original report, and on denial of such motion 
the report has been recommitted, he will not be 
heard to object to the second report unless error 
clearly appears.®^ 

§ 218. Order for Further Report 

in a proper case the court may permit or require the 
filing of a further or supplemental report. 

After the filing of the referee’s report the court 
may permit or require the filing of an additional 
or supplemental report,®® on application of a par- 
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ty.*® Where an order is entered on a motion for 
a further report, the order is not irregular for 
failure to specify the points on which such re¬ 
port is desired.*'^ 

§ 219. Waiver of Irregular Disposition 

The filing of exceptions to the report of a referee 
waives all objections to the assumption of Jurisdiction in 
disposing of matters as involved in the case; and possi¬ 
ble error of the court In rejecting a report Is waived by 
proceeding with the trial without appeal. 


The filing of exceptions to Ihe report waives all 
objections to the assumption and exercise of juris¬ 
diction in disposing of them as matter involved in 
the case.®^ Any error in the action of the court in 
rejecting a report is waived by proceeding with the 
trial and failure to appeal therefrom.®® On the 
other hand, error in setting aside the report with¬ 
out sufficient cause is not waived by the moving 
party’s joining in a trial before a jury instead of 
standing on his exceptions.*^® 


Vm. COMPENSATION OP REFEREE 


§ 220. Right to Compensation 

A referee Is entitled to a fair and reasonable com¬ 
pensation for his services. 

A referee is entitled to a fair and reasonable 
compensation for his services,*^! even though ex¬ 
press provision is not made therefor ‘by statute.^® 
Compensation will not be denied on the ground of 
the referee’s misconduct or delinquency in the per¬ 
formance of his duties where such misconduct or 
delinquency is not proved.*^® Where the referee 
spent substantial time in examining pleadings, hear¬ 
ing testimony, examining briefs, and preparing his 
report, the fact that in the end he deemed the mat¬ 
ter before him to be settled by res judicata, so that 
time spent examining the merits was unnecessary, 
will not deprive him of the right to compensation 
for time spent in examining the merits.^^ 

The right to compensation is not dependent on 
the solvency of the successful party7® or on the 
ability or willingness of the attorney of that party 
to pay,*^® nor is it affected by the fact that the 
court on appeal disagrees with the conclusions 
reached by the referee.'^^ 


Judge acting as referee. Unless expressly au¬ 
thorized by statute, a judge cannot even by con¬ 
sent of the parties refer a cause to himself as 
referee, with a stipulation for, and followed by, 
an actual payment of fees to him under color of 
services as referee.*^® 

Rendition of services. The actual presence of 
the referee is required as a condition precedent to 
the allowance of any fee for the hearing of a mat¬ 
ter referred to him.^® 

Death of referee. No fee is recoverable where 
the referee dies before the completion of the refer¬ 
ence, so that all that was done by him goes for 
nothing, and no advantage accrues therefrom to ei¬ 
ther party,®® but where the reference is properly 
all one his fees may be allowed on the coming in 
of his successor’s report.®^ 

Failure or neglect to file report. Failure to file 
a report within the time fixed by statute may pre¬ 
clude the right of the referee to recover any fees.®® 
In some jurisdictions it is sufficient if the report is 
filed before notice by either party of an election 
to terminate the reference, as discussed supra § 116,. 


Recommittal see supra SS 208-217. 
Time for filinfif supplemeiLtal report 
Mo.—Bradbury v. Crltes, 281 S.W. 

725, 312 Mo. 694. 

63 C.J. p 805 note 86 [a]. 

86. N.Y.—Snook v. Fries, 19 Barb. 
313. 

53 C.J. p 805 note 88. 

87. N.Y.—Union Bank v. Mott, 13 
Abb.Pr. 247. 

68. N.C .—hong V. Fltzgrerald, 1 S.B. 
844, 97 N.a 39. 

Waiver of objections to report see 
supra $S 164, 156. 

69. Me.—Yance v. Carle, 7 Me. 164. 

70. Neb.—^Tingrley v. Dolby, 14 N.W. 
146, 13 Neb. 371. 

71. Pa.—^Appeal of Parker, 61 Pa. 

478. 

53 C.jr. p 813 note 85. 


72. Pa.—^Appeal of Fitzsimmons, 4 
Pa. 248. 

53 C.J. p 813 note 86. 
ntnplied promise 

Only contractual element resulting 
from referee's acceptance of office, 
with respect to parties litigant, is 
that relating to compensation and 
expenses, whereby, in absence of 
statute, law imposes implied prom¬ 
ise to pay on those receiving his 
services and facilities.—Segal v. 
Jackson, 48 N.Y.S.2d 877, 183 Misc. 
460. 

73. Ill.—^Douglas Lumber Co. v. Chi¬ 
cago Home for Incurables, 43 N.B. 
2d 535, 380 Ill. 87. 

74. Ill.—Makemson v. Wheaton 
Trust & Sav. Bank, 63 N.F.2d 377, 
391 ni. 366. 

7i. N.Y.—RusseU v. Lyth, 72 N.Y.S. 
615, 66 APP.Div. 290. 
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N.Y.S. 761, 183 App.Div. 439—Rus¬ 
sell V. Lyth, 72 N.Y.S. 616, 66 App. 
Div. 290. 

7a Wls.—Hills ▼. Passage, 21 Wis. 
294. 

79. N.Y.—Shultz v. Whitney, 9 Abb. 
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N.Y.S. 628, 137 App.Div. 762. 
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Y.S. 120, 124 App.Div. 600. affirmed 
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and it is only where such election is exercised,^5 ^ 
or where the services become valueless by reason 
of some culpable neglect of the referee,that he 
forfeits or loses his fees. Conversely, where the 
referee has timely filed his report, he may recover 
his fees.SS 

Affidavit of service. Where the statute provides 
that the special commissioner or referee shall not 
be entitled to compensation until he has filed in 
court a written statement under oath of the number 
of days that he acted, the statutory affidavit must 
be filed before compensation can be allowed.^® 

§ 221. Accrual of Right 

Ordinarily a referee’s right to compensation does not 
accrue until he has completed the reference and filed his 
report. 

Ordinarily a referee’s right to fees does not ac¬ 
crue until he has completed the reference and filed 
or delivered his report.^7 However, the making, 
delivery, or filing of the report is a condition pre¬ 
cedent to the right to recover only where the case 
has been submitted to the referee, and the time 
limit in which to decide the case has expired,^^ 
and not where the parties themselves terminate the 
action by stipulation and enter a judgment, with¬ 
out the knowledge or consent of the referee, 
although it has also been held that where the case 
is settled before any hearing takes place the ref¬ 
eree may not claim fees for time spent on the 
case in advance of hearing.^® A referee should not 


demand or accept payment for his services while 
there remains any duty of a judicial nature for 
him to perform.®! However, the parties may agree 
to prior payment,®® and such agreement is binding 
on them.®® 

§ 222. Amount 

Ordinarily It Is Improper for the referee to play a part 
In fixing the amount of his own compensation. 

Ordinarily it is improper for the referee to play 
a part in fixing the amount of his own compensa¬ 
tion;®^ and, even where the parties give authority 
to referees to fix their own compensation, it may 
be inquired into by the court where the charges 
are claimed to be excessive.®^ As a general rule 
the referee’s compensation is set by statute, fixed 
by agreement of the parties appearing before him, 
or prescribed by the court, as discussed infra §§ 
223-22S. 

§ 223. - Fixed by Statute 

The amount which a referee may charge tor his 
services Is usually fixed by statute, and In the absence 
of an agreement a referee may recover only his statu* 
tory fees. 

The amount which a referee may charge for his 
services is usually fixed by statute,®® and in the ab¬ 
sence of an agreement a referee may recover only 
his statutory fees.®*^ Under statutes fixing com¬ 
pensation at a certain sum for each day spent in 
the business of the reference, it has been held that 


83. N.T.—Nealis v. Meyer, 47 N.T.S. 
15$, 21 Misa 344. 

84. N.T.—Nealis v, Meyer, supra. 

85. N.T.—Little v. Lynch, 1 N.B. 812, 
99 N.T. 112. 

86. Ky.—^Roberts v. Fiscal Court of 
McLean County, 61 S.W.2d 897, 244 
Ky. 696. 

87. Cal.—^Van Orden v. Golden West 
Credit A Adjustment Co., 9 F.2d 
672, 122 Cal.App. 182. 

N.T.—Moers v. Gilbert, 26 ]Sr.Y.S.2d 
114, 176 Misc. 773, affirmed 27 N. 
Y.S.2d 426, 261 App.Div. 957, af¬ 
firmed 27 N.Y.S.2d 426, 261 App. 
Div.’ 957, appeal denied 27 N.Y.S. 
2d 783, 261 App.DiV. 1074, 

68 C.<J. P 813 note 99. 

DetenulnatloiL of Issues 
Where referee’s statutory fees are 
waived, motion to fix referee's allow-- 
ance will not be allowed prior to de¬ 
termination of all the Issues before 
the referee.—Abrams v. Textile Real¬ 
ty Corp., 93 N.Y.'S.2d 808, 197 Misc. 
25. 

88. N.Y.—-Keeler v. Bell, 95 N.Y.S. 
841, 48 Misc. 427. 

89. . N.Y.-^lark v. Mayor, 4 N.Y. 888, 


63 Am.D. 379—Keeler v. Bell, 96 N. 
Y.S. 841, 48 Misc. 427. 

90. N.Y.—Franklin Sav. Bank in 
City of New York v. 108 Bast 86th 
Street Corp., 36 N.Y.S.2d 486, 178 
Misc. 779. 

Successive adjournments 
Where referee duly qualified and 
set a date for hearlngr, and counsel 
appeared, but no proof was taken, 
and adjournment was granted, and 
further adjournments took place by 
arrangement, and prior to the last j 
adjourned day the matter was set¬ 
tled, so that no actual hearing before 
referee ever took place, referee was 
not entitled to compensation, not¬ 
withstanding he had devoted time to 
familiarize himself with matter in¬ 
volved and law applicable thereto and 
also spent time with respect to hear¬ 
ing the original request for adjourn¬ 
ment and in granting of the subse¬ 
quent postponements.—^Franklin Sav. 
Bank in City of New York v. 108 
Bast 86th Street Corp., supra. 

9L N.Y.—^Fisher v. Fisher, 227 N.Y. 
B. 846, 228 App.Div. 19, affirmed 
166 N.B. 460, 250 N.Y. 813, 61 A.L. 
R. 1623. 

53 C.J. p 814 note 8. 
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98. N.Y.—^Fisher v. Fisher, supra. 

58 C.J. p 814 note 4. 

93. N.Y.—Robinson v. Ball, 176 N. 
Y.S. 273, 187 APP.D1V. 799. 

94. N.Y.—Schechter v. Atlas Shirt 
Co., 86 N.Y.S.2d 220. 

95. N.a—Kelly v. Lynchburg, etc., 

R. Co., 15 S.B. 200. 110 N.C. 431, 16 
L.RA. 514. 

96. HI.—^Maywood Farms Co. v. Milk 
I Wagon Drivers Union of Chicago, 

Local 768, 22 N.R2d 962, SOI Ill. 
App. 607—City Nat. Bank & Trust 
Co. of Chicago v. Sewell, 21 N.B.2d 
810, 800 111.APP. 682. 

N.Y.—In re Miller's Estate, 248 N.Y. 

S. 698, 231 APP.D1V. 684. 

68 C. J. P 814 note 6. 

Partioular items allowed 

UL—^Price v. Seator, 85 N.B.2d 848, 
887 HLApp. 248. 

Fartlonlar Items disallowed 
HI.—Price V. Seator, supra. 

97. CaL—EX parte Brown, *218 P.8d 
1006, 97 Cal.App.2d 848. 

S.C.—Stewart & Kernaghan v. Kdel- 
Ity & Deposit Co. of Maryland, 169 
S.B. 434, 169 S.C. 616. 

63 C.J. P 814 note 8. 
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the per diem rate may be charged only for days 
‘‘necessarily” so spent,including the time prop¬ 
erly occupied in preparing the report,®® but not 
for meetings before organization.^ The amount of 
recovery must be limited by the actual bearings 
•before the referees,® and ordinarily they cannot 
charge for days on which an adjournment was 
had,® more particularly for days when they ad¬ 
journed of their own motion without sufficient 
cause.*^ However, a referee may charge for a 
day when he attended, but an adjournment was 
taken on the application of a party,® whether or not 
evidence was taken.® 

The fact that the hearing was protracted and 
held at unusual hours does not entitle the referee 
to more than the statutory per diem rate,^ while; 
on the other hand, the referee is entitled to charge 
for each day engaged in the work without reference 
to the number of hours.® No charge is allowed for 
examining testimony and exhibits in addition to 
compensation for general study of the case.® A 
referee is entitled to the statutory per diem allow¬ 
ance for time spent in settling a proposed case on 
appeal,but for settling a report he is entitled 
only to the statutory fee for drawing and engross¬ 
ing the report.ll Objections to charges made by a 
referee on the ground of excessiveness must be 
made promptly.^® 

Trial of actions together. The referee is entitled 
to only one fee where actions between different 
parties, but involving the same question, are tried 
together^® or where causes of action between the 
same parties are intermixed and tried together;!^ 


but if there are separate findings and separate re¬ 
ports the referee is entitled to the statutory fee in 
each case.i® Ordinarily, where separate causes of 
action, in which the parties are not altogether the 
same, are tried together the referee is entitled to 
fees in each case.l® 

§ 224. -Fixed by Agreement 

The statutory rate of a referee's compensation may 
be changed by valid agreement of the parties. 

The statutory rate of compensation of a referee 
may generally be changed by agreement of the par¬ 
ties fixing a different rate of compensation,^7 and 
an agreement to pay larger fees than those fixed 
by law will not be disregarded by the court, in the 
absence of fraud, collusion, or deceit.^® The agree¬ 
ment ordinarily must be in writing^® or entered in 
the referee’s minutes pursuant to an oral agree¬ 
ment made at the commencement of the trial,®® 
and, where this rule is established by statute, re¬ 
duction of the agreement to writing during the trial 
has been held a sufficient compliance with statutory 
requirements.®! It has been held that if a stipula¬ 
tion fixing a referee’s compensation is made by an 
attorney in open court, and taken down by the 
court stenographer, it is binding even though not 
reduced to written agreement or entered in the 
minutes of the court.®® Under statutes providing 
that a referee is entitled to a stated sum per day un¬ 
less a different rate is fixed by the court or by con¬ 
sent of the parties entered in the minutes of the ref¬ 
eree or otherwise in writing, the requirement of 
writing applies only to the consent of the parties 
and not to the fixing of the rate by the court.®® 


98. N.T.—Matter of Piatti, 66 N.T. 

S. 132, 26 Misc. 434. 

63 C.J. p 814 note 9. 

99. N.Y.—Pinkol v. Kohn, 53 N.T.S. 
694, 24 Misc. 367. 

53 C.J. p 814 note 10. 

1. Pa.—^Baker v. Hunter, 1 Miles 
367. 

63 C.J. p 814 note 11. 

fl, N.y,—^Brush v. Kelsey, 62 N.T.S. 

214, 47 App.Div. 270. 

63 C.J. P 814 note 12. 

3, NrT.—In re Miller's Estate, 248 
N.T.S. 593, 231 APP.Div. 684. 

63 C.J. p 815 note 13. 

•4. Pa.—^Baker v. Hunter, 1 Miles 
857. 

5. N.T.—Brush v. Kelsey, 62 N.T.S. 
214, 47 APP.Div. 270. 

53 C. J. P 815 note 15. 

6. N.T.—Keeler v. Bell, 95 N.T.S. 
841, 48 Misc. 427. 

7. N.T.—Matter of Bieber, 73 N.T. 
S. 652, 36 Misc. 341. 

8. N.T.—Goldzier v. Rosebault, 84 
N.T.S. 24Q, 


9. N.T,—Finkel v. Kohn, 63 N.T.S. 
694, 24 Misc. 367—Jones v. Newton, 
11 N.T.S. 510. 

10. N.T.—Lecky v. Winston, 174 N. 
T.S. 645, 186 App.Div. 642—But- 
terly v. Deerinar* 125 N.T.Sv 832, 69 
Misc. 75. 

11. N.T.—Chichester v. Mt. Pleasant 
State Prison, 1 Hill 665. 

12. Pa.—^Estate of Marsh, 5 Pa.Co. 
169. 

53 C.J. p 816 note 22. 

13. Pa.—^Moore v. Hollenhach, 2 

Woodw. 60. 

53 C.J. p 815 note 23. 

14- Pa.—Girard v. Hutchinson, 4 

Serg. & R. 81. 

16. N.T.—Holmes, eta, Mfg. Co. v. 
Morse, 19 N.T.S. 190, 28 Abb.N. 

Cas. 183, 

16. Pa.—Moore v. Hollenbach, 2 

Woodw. 60. 

68 C.J. p 816 note 26. 


City and County of San Francisco, 
163 P.2d 883, 72 Cal.App.2d 43. 

SJC.—Stewart & Kernaghan v. Fidel¬ 
ity & Deposit Co. of Maryland, 189* 
B.B. 434, 169 S.O. 616. 

53 C.J. p 816 note 29. 

18. N.Y.—Mark v. Buffalo, 87 N.T. 
184. 

53 C.J. p 816 note 30. 

19- N.T.—Churchill v. Coyne, 152 N. 
T.B. 993. 

63 C.J. p 815 note 81. 

20. N.T.—O'Neill v. Howe, 9 N.T.S. 
746, 16 Daly 185. 

53 C.J. p 815 note 32. 

21. N.T.—Grlgfgs T. Day, S|2 N.B, 236, 
135 N.T. 469. 

53 C.J. p 816 note 33 [a]« 

22. Cal.—^Harris v. Board of Ed. of 
City and County of San Francisco, 
163 P.2d 883. 72 Cal«A.pp.2d 43. 

23. N.T.—In re Wade's Will, 61 N. 
T.S.2d 16, 270 APP.D1V. 712, appeal 
granted 62 N.T.S.2d 860, 270 App. 
Dlv. 982, affirmed 72 N.E.2d 306, 
296 N.T. 244, 


17- CaL—^Harris v. Board of Ed. of 
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An a^eement as to fees should manifest the in¬ 
tention of the parties so as to leave no room for 
dou'bt,^^ and in some jurisdictions must definitely 
fix the compensation,although it has been held 
that an agreement for the court to fix the compen¬ 
sation is valid.26 A stipulation (permitting referees 
to fix the value of their services is invalid because 
not fixing a definite rate.27 Under an agreement 
fixing the daily fees of a referee, he is not pre¬ 
cluded from collecting full daily fees where an ad¬ 
journment was had,28 but, where the fees are 
fixed at a certain sum for every hearing, a referee 
cannot collect fees for days appointed for a hear¬ 
ing, but on which no hearing was had, because the 
parties, in advance of the days appointed, agreed 
on a postponement, and so notified the referee.29 
Where the agreement fixes the fees at a certain 
rate for each sitting, a referee cannot recover the 
statutory per diem allowance for time spent as 
referee when not sitting ;80 but an agreement fixing 
the fees of a referee at a certain rate, while held 
not to cover services performed in settling a pro¬ 
posed case on appeal ,21 has also been held not to 
exclude the statutory per diem allowance for the 
time spent in the performance of such services.32 
Where the agreement is to the effect that a ref¬ 
eree’s compensation should be fixed according to the 
practice prevailing in a certain locality, there should 
be due effort to ascertain such practice.83 
Iti event of mistake of the parties as to the 
amount of compensation they agree to pay the ref¬ 
eree, where such mistake is later corrected, the par¬ 


ties should notify the referee accordingly.®^ 

Parties hound. An agreement by some of the 
parties as to the amount of the referee’s fees can¬ 
not affect the rights of a party who does not so 
agree,®® and an order .purporting to be a consent 
order, but which in fact was not assented to by 
one of the parties, fixing the auditor’s fee at a sum 
in excess of the amount provided by statute, should 
be amended so as to declare expressly that it in no 
way adjudicates any right of the party not consent- 
ing.38 

§ 225. — Fixed by Court 

In some Jurisdictions and under some statutes the 
court Is vested with a wide discretion In fixing the fees 
of a referee. 

In some jurisdictions and under some statutes the 
court is vested with a wide discretion in fixing 
the fees of a referee,®*^ and, where the statute 
fixes a specified fee unless the court fixes a differ¬ 
ent rate, the court is not limited to the per diem 
rate specified in the statute in determining the 
proper compensation of a referee.®® Such addition¬ 
al compensation may be allowed for time spent in 
examining the law in a doubtful case.®® Further, 
if a statutory pro-vision fixing a referee’s fees is 
not applicable, the amount will be fixed by the 
court,as where there has* been a waiver of the 
referee’s statutory fees.'^i By stipulation, the par¬ 
ties may give the court the right to fix the fees, 
and in such a case a statutory provision therefor 
will not apply.^® 


24. N.T.—-Mead v. Tuckermazt, 12 N. 
B. 64, 106 N.T. 667, 

63 C.jr. p 816 note 84. 

25. N.T.—New York Mut, Sav., etc.. 
Assoc. V. Westchester F. Ins. Co., 
90 N.T.S. 710, 98 App.Div. '286. 

63 C.J. p 816 ‘note 86. 

26. Cal.—^Bfairis v. Board of Bd. of 
City and County of San Francisco, 
168 P.2d 883, 72 Cal.App.2d 43. 

Fees fixed by court see infra $ 226. 
27- N.T.—Grigrgs v. Day, 18 N.T.S. 
796, 61 N.T.Super. 26, 22 N.T.Clv. 
Proc. 146, affirmed 82 N.B. 238, 136 
- N.T. 469. 

63 C.J. p 816 note 36. 

28. N.T.—^Landstroth ▼. J. C. Turner 
Cypress Lumber Co., 146 'N.Y-B. -858. 

29. N.T.—Mead v. Tuckerman, 12 N. 
B. 64, 106 N.T. 667, 

63 C.J. p 816 note 38. 

80. N.T.—-MorganthaJer v. Carlin, 
116 N.T.S. 723, 132 861, 

affirmed 92 N.B. 1098, 198 N.Y. 602. 

31. N.T.—Lecky y. Winston, 174 ij*. 
T.S. 646, 186 App.Div. 642—^Butter -1 
)y V. Deering:, 126 N.Y.'S.- 832, 59 
Mi8c. 75. ■ 


32. N.Y.—Lecky v. Winston, 174 N. 
T.S. 645, 186 APP.Div. 642—^Butter- 
ly V. Deeringr, 126 N.T.S. 832, 69 
Mlsc. 76. 

33. S.C.—Glenn v. Worthy, 168 SJB. 
706, 169 S.C. 263. 

34. N.T.—Geller v. Tow, 40 N.T:S.2d 
870, 266 App.Div. 722- 

Xnimediate notice 

Where there was a misunderstand¬ 
ing with respect to amount of fees 
which were to be allowed to referee, 
after original mistake was made both 
parties should have immediately ap¬ 
prised the referee regarding arrange¬ 
ments which were actually made be¬ 
tween them.—Geller v. Tow. supra. 

35. G€u—M assachusetts Bon-dl'n'g, 
etc., Co. V. Realty Trust Co.,' 77 S. 
B. 86, -139 Ga. 180. 

36. Ga.—Massachusetts Bonding, 
etc., Co. v._ Realty Trust-Go., supra. 

37. HL—Jones v.-'Felix, 23 N.Et2d 
706, 872 111. 269, 

La.-^-^ccesslon of Shaddinger, 41 So. 

2d 236, 216 La. 614. 

Xex.-r-Mcarew v^^ Britton?. Civ-App., 
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206 S.W.2d 836, error refused, no re¬ 
versible error. 

63 aj. p 816 notes 46, 61. 

Disovetioii held not abused 
Dl.—^Makemson v, Wheaton Trust &■ 
Sav. Bank. 63 N.E.2d 377, 89l IlL 
866 . 

La.—Succession of Shaddlnger, 41 So- 
2d 236, 216 La. 614. 

Tex.—^McGrew v. Brittoxi, Civ.App,. 
206 S.W.2d 836, error refused no 
reversible error. 

38. N.T.—In re Wade's Wfil, 61 N.Y. 
6.2d 16, 270 App.Div. 712, appeal 
granted 62 N.T.S.2d 860, 270 App. 
Div. 982, affirmed 72 N.Bw2d 306, 296 

■ N.Y. 244: 

39. Pa.—^Bstate of Vandemark, 4 Pa. 
Dlst 628, 16 Pa.Co. 642, 8 Kulp 63. 

40. N.Y.—People v. Staten Island 
Bank, 116 N.T.S. 827. 132 App.Div. 
589. 

63 dJ. p 816 note 49. 

41. N.Y.—Abrams v. Textile Realty 
Corp., 98 N.Y.S.2d 808, 197 Mifije. 26. 

42. Ga.—Central of Georgia R. Co. 

V. Central' Trust Ca, 69 708> 

136 Ga. 472. 

63 0,J.,P 816 note 60. r . it 
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In fixing a referee’s compensation, the court 
should allow him a reasonable amount,^3 and, in 
the case of fees for services not required to be 
itemized, the fees should be based on the actual 
number of days reasonably required for perform- 
ance,44 as revealed by the evidence introduced be¬ 
fore the court.^5 ^ referee’s compensation should 
not equal^® or exceed^*^ the compensation of the 
judge himself, should not include an allowance for 
improper items,and should not be measured sole¬ 
ly Iby the value of the property involved in the suit^^ 
or by the ability of the estate to pay.^O 

Agreement for reasonable compensation. Where 
the parties have stipulated that the referee shall 
receive a reasonable compensation, it has been held 
that the amount thereof is within the control of the 
court,5i and if the parties cannot agree as to 
the amount of compensation it should be submit¬ 
ted to the court for determination,and the amount 
involved and the benefit to both parties, as well as 
the ‘ standard of what charge the referee would 
make to a client, must be taken into account 5 3 

Allowance. When a referee’s fee is fixed by the 


court, the parties are entitled to notice and an op¬ 
portunity to contest the fee allowed,®^ and fixing 
the fees without such notice is erroneous.55 Under 
a statute allowing the court to fix fees, the court 
may make an allowance on a motion to retax the 
costs at a term subsequent to that at which judg¬ 
ment on the reference was entered.^® Where the 
entry of a final judgment with an award of execu¬ 
tion concludes with an allowance to a referee, the 
setting aside of that judgment and the entry of one 
for a different amount, without mentioning the ref¬ 
eree’s allowance, does not affect the latter, since 
the allowance is not inseparable from the judg- 
ment57 it has been held to be proper practice for 
the referee on disposition of all objections to apply 
promptly for an order taxing his fees on the refer¬ 
ence, and after disposing of all objections the 
referee may make such application before filing his 
report and failure to make prompt application 
constitutes a technical violation of court rules on 

the subject.60 

Correction and review of allowance. An exces¬ 
sive charge will be corrected when called to the 


43. Ill.—Knell v. Village of Rock¬ 
dale. 41 N.ll.2d 216, 314 Ill.App. 304 
—City Nat. Bank & Trust Co. of 
Chicago V. Sewell. 21 N.]BX2d 810, 
300 IlLApp. 582. 

53 C.X p 816 note 52. 

Paotors oonsldMred 
An auditor’s fee is measured by the 
character and volume of work done, 
the nature and difficulty of the ques¬ 
tions involved, the time necessarily 
required, the amount involved, and 
similar elements.—^In re Lewis’ Es¬ 
tate, 37 A.2d 559, 349 Pa. 455. 
AUowaaoes held reasonable 
HI.—^Home for Destitute Crippled 
Children v. Boomer, 51 N.E.2d 830, 
320 IlLApp. 541. 

La.—^Hibernia Bank & Trust Co. v. 
J. M. Dresser Co., 131 So. 752, 14 
La.App. 655. 

N.Y.—In re Wade’s Will, 61 N.T.S.2d 
16, 270 APP.IMV. 712, appeal grant¬ 
ed 62 N.T.S.2d 850, 270 App.Div. 
982, affirmed 72 N.E.2d 306, 296 N. 
T. 244—Oeller v. Tow, 40 N.Y.S.2d 
870, 266 App.Div. 722—Beeber v. 
Empire Power Corp., 31 N.Y.S.2d 
920. 

Pa.—Wagner v. Wagner, Com.Pl., 20 
Lehigh L.J. 203. 

53 C.J. p 816 note 62 [cl. 

Allowances held excessive 

TJ.-S.—Westchester pire Ins. Co. v. 

Bringle, C.C.A.Tenn., 86 F.2d 262. 
Dl.—Kemer v. Peterson, 12 N.B.2d 
884, 868 Ill. 69—^Hettlch v. Albert, 
67 N.B.2d 287. 824 HLApp. 87— 
Grand Camiolian Slovenian Catho¬ 
lic Union V. Village of Rockdale. 
41 N.B.2d 218, 814 IlLApp. 808— 


Knell V. Village of Rockdale. 41 
NE.2d 216, 314 IlLApp. 304. 

N.Y.—Chemical Bonk & Trust Co. v. 
Streat, 261 N.Y.S. 613, 237 App. 
Div. 441, affirmed 188 N.E. 289, 263 
N.Y. 159. 

53 C.J. p 816 note 52 [d]. 

44. Ill.—Berry v. Vincent, 53 NE.3d 
471, 821 IlLApp. 636. 

45. Ill.—Berry v. Vincent, 63 N.B.2d 
471, 321 IlLApp. 636. 

46. Ill.—^Handelman v. Arquilla, 96 
N.E.2d 910, 407 Ill. 662—Kemer v. 
Peterson, 12 N.E.2d 884, 368 Ill. 59. 

Actual number of days 
The chancellor in fixing the mas¬ 
ter's fee should determine the actual 
number of days reasonably necessary 
for the master to prepare a report 
and familiarize himself with the 
facts and the law, and the number 
of days allowed should not be so ex¬ 
cessive as to render nugatory the re¬ 
striction that the master’s daily com¬ 
pensation should not be equal to or 
exceed the chancellor's compensation 
when reduced to a per diem basis.— 
Kerner v. Peterson, supra. 

47. Ill.—Handelman v. Arquilla, 95 
N,E2d 910, 407 HI. 562—City Nat. 
Bank & Trust Co. of Chicago v. 
Sewell, 21 N.E.2d 810, 300 DLApp. 
582. 

48. Ill.—City Nat. Bank & Trust Co. 
of Chicago V. Sewell, supra. 

Unnecessary reading of law 
The master was not entitled to 
compensation for the unnecessary 
reading of the law as contained in 

320 


many cases decided in the local juris¬ 
diction and other jurisdictions.—City 

Nat. Bank & Trust Co. of Chicago v. 

Sewell, supra. 

49. Ill.—^Handelman v. Arquilla, 95 
N.B.2d 910, 407 Ill. 662. 

50. Pa.—^Appeal of Parker, 61 Pa. 
478. 

51. U.S.—New Jersey Terminal Dock 
& Improvement Co. v. Estates of 
Long Beach, C.C.N.Y., 179 P. 973. 

52. U.'S.—New Jersey Terminal Dock 
& Improvement Co. v. Estates of 
Long Beach, supra. 

53. U.S.—^New Jersey Terminal Dock 
& Improvement Co. v. Estates of 
Long Beach, supra. 

54. Ga.—Jones v. Nisbet, 142 S.B. 
164, 165 Ga. 82$. 

55. Ga.—Jones v. Nisbet, 142 S.E. 
164, 166 Ga. 826. 

66. Mo.—Johnson v. Gehrig, App., 
204 S.W. 411—^Turner v. Butler, 66 
Mo.App. 380. 

57. Mo.—Conroy v. Frost, 38 Mo. 
App. 351. 

Ohio.—Ck>rpu8 Juris quoted lu In re 
(Kaffienberger’s Estate, 48 N.E.2d 
885, 888, 71 Ohio App. 201. 

58. Ill.—^Home for Destitute Crip¬ 
pled Children v. Boomer, 51 N.E.2d 
830, 320 IlLApp. 541. 

59. Ill.—Home for Destitute Crip¬ 
pled Children v. Boomer, supra. 

60. Ill.—^Home for Destitute Crip¬ 
pled Children v. Boomer, supra. 
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attention of the court,®^ but, unless the allowance is 
clearly excessive, an appellate court will not inter¬ 
fere to reduce it.®2 Error as to the amount allowed 
a referee should be presented by a motion for read¬ 
justment,®® indicating the alleged errors and allow¬ 
ing the facts on which the court acted to appear, 
or by procuring a return of such facts,®^ and, where 
the case does not show the number of days the 
referee was employed, the allowance of the court, 
in the absence of the facts, will be presumed to 
have been correctly made.®® It has been held that 
the court is without authority to require a referee 
to refund amounts paid him by the parties under 
a consent reference.®® 

§ 226. Persons Liable 

The question as to who Is liable for the fee of the 
referee Is largely governed by local practice or by agree¬ 
ment between the parties. 

The question as to who is liable for the fee of 
the referee is largely governed by local practice®^ 
or by agreement between the parties.®® Generally 
each of the parties to the action is liable for the 
fees of the referee,®® although one of them may 
have protested against the reference,^® but the rule 
is not so inflexible that it cannot be varied by ex¬ 
press contract or by stipulation.^! Thus adminis¬ 
trators may contract with the referee to look to the 
estate for his compensation and not to them individ- 
ually,^2 and under an agreement that the fees of 


the referee are to be taxed against the estate in 
the first instance a referee cannot recover against 
the parties individually until the costs are taxed.^® 
The original liability of parties to a referee for 
his fees is not affected by the manner in which the 
expense of the reference is or may be finally ad¬ 
justed as between themselves.*^^ 

Where the fees are to be taxed by the court, th^ 
may, in its discretion,^® be apportioned between 
the parties,^® as by an equal division of liability, 
or they may be taxed against either party.^S 

The attorneys of the parties to a reference are 
not liable for lie fees of ^e referee.*^® 

§ 227. Collection 

a. In general 

b. Proof as to rendition of service 
a. In General 

Where there Is no fund before the court. It has no 
power to order payment of the referee’s fees on sum¬ 
mary application; In such cases the referee’s remedy Is 
by action. 

Where there is no fund before the court, an or¬ 
der cannot be made on the summary application of 
the referee to pay him a sum of money for serv¬ 
ices rendered in the action,®® and in such case his 
only available remedy is a plenary action against 
the parties to the reference.®! The court has no 


61. Fa.—^Estate of Bordman, 1 PbUa. 
384. 

Jtistlfloatloa of dhargres 

If objections to fees are filed, it is 
court’s duty to request master to 
justify amounts of his charges in 
hearing before court—^Thomas v. 
National Paper Napkin Mfg. Co., 8 
N.E.2d 520, 290 llLApp. 291. 

62. Mo.—O’Reilly v. Cleary, 8 Mo. 
App. 186. 

63. N.Y.—^Hancox v. Meeker, 96 N. 
T. 628—^Kearney v. McKeon, 85 N. 
T. 136. 

53 C.J. p 817 note 65. 

64. N.Y.—Hancox v. Meeker, 95 N. 
Y. 528—^Kearney v. McEeon, 85 N. 
Y. 136. 

65. N.Y.—Kearney v. McKeon, su¬ 
pra. 

66. N.C.—Keith v. SUvia. 64 SJB:.2d 
178, 233 N.C. 828. 

67. N.H.—Dodge v. Stickney, 61 N. 
H. 607. 

53 C.J. p 817 note 68. 

68. N.Y.—Brick v. IFowler, 61 How, 
Pr. 153. 

53 C.J. p 817 note 69. 

69. N.Y.—^Eckman v. Pfeifer Oil 
Transp. Co., 76 N.Y.S.2d 570, 191 
Misc. 44. 

58 C.J. p 817 note 70. 

70 a J.S.-ai 


70. N.Y.—^Bottome v. Neeley, 109 N. 
Y.S. 120, 124 App.Div. 600, affirmed 
88 N.E. 1115, 194 N.Y. 575— Russell 
V. Lyth, 72 N.Y.S. 616, 66 App.Div. 
290. 

71. N.Y.—^Bottome v. Neeley, 109 N. 
YJS. 120, 124 App.Dlv. 600, affirmed 
88 N.E. 1116, 194 N.Y. 675. 

72. N.Y.—Bottome v. Neeley, supra. 

73. N.Y,—Albert v. Miller, 147 N.Y. 
S. 50, 85 Misc. 16. 

74. N.Y.—^Thompson v. Rich, 69 N. 
Y.S. 819, 28 Misc. 265. 

75. Ga.—Nowell v. Mayor and Coun- 
cU of Monroe, 171 S.E. 143, 47 Ga. 
App. 665. 

76. Ga.—NoweU v. Mayor and Coun¬ 
cil of Monroe, supra. 

Ill.—^Prlce V. Seator, 85 N.E.2d 848, 
837 ntApp. 248. 

77. Ga.—^Turner v. Shupin, 144 S.B. 
274, 166 Ga. 806. 

53 C.J. p 818 note 76. 

78. N.Y,—Paramount Pictures v. 
Brandt 96 N.Y.S.2d 114, 276 App. 
Div. 1002. 

53 C.J. p 818 note 77. 

ZToxnlnal defendant 
Where proceeding was brought by 
stockholder on behalf of corporation 
against corporation and certain of 

321 


its officers, and a referee appointed 
to determine amount of fee to which 
attorney for individual defendants 
was entitled, corporate defendant 
was held not chargeable with, claim 
of referee for services in fixing fee, 
since it was mere nominal party de¬ 
fendant—Monahan v. Kenny, 288 N. 
Y.S. 323. 248 App.Div. 169. 

79- N.Y.—Geib v. Topping, 88 N.Y. 
46—^Howell V. Kinney, 1 How.Pr. 
106. 

90. N.Y.-M^ib V. Topping, 88 N.Y. 
46—Savio V. Del Bello, 66 N.Y.S.2d 
25, 271 App.Div. 467—In re Be¬ 
hring, 264 N.Y.S. 879, 288 App.Div. 
281—^Lannin Hotel Co. v. ^Kom- 
blum, 262 N.Y.S. 896, 284 App.Div. 
718. 

Where there is money on deposit* 
an order fixing a lien thereon for the 
referee’s fees may properly be en¬ 
tered.—Shiro V. Shiro, 262 N.Y.S. 877, 
238 App.Div. 778. 

81. N.Y.—Savio V. Del Bello, 66 N. 
Y.S.2d 26, 271 App.Div. 467. 
Beferees are not bound to serve, 
hut do so voluntarily, and their 
rights are to he enforced under the 
laws of contract—Geib v. Topping, 
83 N.Y. 46—Savio v. Del Bello, 66 
N.Y.S.2d 25, 271 App.Div. 457. ' 
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power to order a party to pay the referee's fees and 
take up the report.^^ On the other hand, a referee 
is not bound to file or deliver his report without 
payment of his fees,®^ nor will he be required to 
deliver a case on appeal as settled until he has 
been compensated at the legal rate,*^ but, rather 
than lose his fees by having the reference termi¬ 
nated by notice, as discussed supra § 116, he may 
file or deliver his report before his fees are paid,85 
and if he does file or deliver the report he loses 
his lien for his fees and must depend on the sol¬ 
vency of the parties.88 

If plaintiff has agreed to pay the referee, the lat¬ 
ter may sue him on the contract.®'^ An action at 
law lies to recover the compensation fixed by stat- 
ute,88 and the referee need not prove an express 
promise to pay.88 It has been 'held that an action 
cannot be maintained against the parties to the sub¬ 
mission jointly,80 but that it must be brought 
against the person or persons making the demand.81 
Each referee may maintain a separate action for 
his compensation. 82 The fact that plaintiff pays 
the fees without securing the consent of defendant” 
and without having the fees taxed as costs does 
not deprive the referee of his right to the fees,88 
nor should it deprive plaintiff of the right to re¬ 
quire defendant to pay his proper share.8^ 

Taxation as costs. Where the compensation is to 
be fixed by the court, it has been held that the al¬ 
lowance must be taxed as costs where the court is 
not provided by law with any official funds of its 
own for such expenses. 85 The fact that the offi¬ 


cial inquired of both parties regarding compensa¬ 
tion has been held insufficient to estop him subse¬ 
quently to claim compensation under statute as costs 
against the losing party.8 8 

Order for payment from particular fund. An or¬ 
der may provide for the payment of the fees from 
a fund,87 such as the funds of an estate88 or the 
funds in the hands of a receiver,89 

Attachment or execution. It has been held that 
the allowance for fees may be enforced by attach¬ 
ment or execution.1 Before execution may issue 
to collect fees it must appear that the fees are un¬ 
paid and that a judgment therefor has been duly 
entered.2 

Contempt proceedings. It has been held that con¬ 
tempt proceedings will not lie to enforce payment 
of the fees of a referee,® especially where the or¬ 
der for payment is in excess of the jurisdiction of 
Ihe court^ 

Failure to pay. Under some statutes plaintiffs 
failure to pay referee's fees to take up his report 
does not prevent the carrying on of the action in 
open court.5 

b. Proof as to Bendition of Service 

The referee should make due proof as to his rendition 
of services. 

Where objection is made to the fee of the referee, 
the time necessarily spent by the referee® must be 
shown by affidavit^ or otherwise® before his fees 
can be taxed as disbursements or allowed by the 


82. Okl.--<Robln 8 on v. Cummins, 87 
P. 1064, 2 Okl. 494. 

53 C.J. p 818 note 80. 

83. N.T.—Little v. Lynch, 1 N.B. 
312, 99 N.T. 112. 

53 C.Jr. p 818 note 81. 

84. N.Y..—Butterly v. Deering, 125 
K.Y.S. 832, 69 Mlsc. 75. 

85. N.Y.—Little v. Lynch, 1 IN.B. 
312, 99 N.T. 112. 

86 . N,Y.—Duhrkop v. White, 48 N. 
Y.S. 190, 18 App.Div. 293. 

87. N.Y.^avlo V. Del Bello, 66 N. 
Y.S.2d 26, 271 App.Dlv. 457. 

88 . Ohio.—Corpus JUrls quoted In 
In re KaCCenberger*s Estate, 48 N. 
B.2d 885, 888 , 71 Ohio App. 201. 

68 C.J. p 818 note 86 . 

89. Ohio.—Corpus Jaxls auoted In In 
re EAlIenberger's Estate, 48 N.E. 
2d 885, 888 , 71 Ohio App. 201. 

68 C.J. p 818 note 87. 

80. MA—^Butman v. Abbott, 2 Me. 
361. 

91. Me.—^Butman v. Abbott, supra. 

92. Me.—Butman v. Abbott, supra. 


N.T.—Keeler v. Bell, 95 N.T.S. 841, 
48 Misc. 427. 

93. Ill.—^Home for Destitute Crip¬ 
pled Children v. Boomer, 61 N.B.2d 
830, 320 I11.APP. 541. 

94 . Ill.—^Home for Destitute Crip¬ 
pled Children v. Boomer, supra. 

95- Mo.—Schawacker v. McLaugh¬ 
lin, 40 S.W. 935, 139 Mo. 333. 
Conversion into costs 
A circuit judge Is unauthorized to 
disburse public funds for the serv¬ 
ices of masters, auditors, eta, and 
by decree or otherwise convert the 
expenditures into costs which a par¬ 
ty desiring to appeal is reauired to 
pay in order to be heard in this 
court.—^In re Estate of Lee Chuck, 
33 BCawall 220. 

98. La.—^Hibernia Bank & Trust Co. 
y. J. M. Dresser Co., 131 So. 752, 
14 La.App. 565. 

97. N.Y.—^Douglas v. Smith, 19 N.Y. 

S. 630, 65 Hun 11. 

53 C.J. p 818 note 92. ' 

98. N.Y.—Matter of Hurd, 26 N.Y.S. 
898, 6 Misa 171, 81 Abb.N.Cas. 109 

08 C.J. p 818 note 93. 
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99. N.T.—Clapp V. Clapp, 88 Hun 
540. 

58 C.J. p 818 note 94. 

1 . Ky.—Jones v. Morehead, 8 B.Mon. 
377. 

2. Ill.—^Leitch V. Sanitary DIst of 
Chicago, 54 N.E.2d 458. 386 Ill. 483. 

3. N.Y.—^Perkins v. Taylor, 19 Abb. 
Pr. 146. 

Failure to obey order to pay money 
as contempt generally see Con¬ 
tempt S 18. 

4- Cal.—parte Brown, 218 P.2d 
1006, 97 CalA.pp.2d 848. 

5. K.Y.—Kaufmann Kauffmann, 

203 K.Y.S. 610, 122 Misc. 219. 

6 . N.Y.—Matter of Piatti, 56 N.Y.S. 
182, 26 Misa 434—Churchill v. 
Coyne, 162 N,Y.S. 998. 

7. N.Y.—Shultz V. Whitney, 9 Abb. 
Pr. 71, 17 How.Pr. 471. 

58 C.J. p 818 note 1. 

8 . K.Y.—Gilbert v. Deshon, 16 K.Y. 
S. 86 . 

63 C.J. p 818 note 2. 
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court Where the amount is not fixed by sta^itA 
but is to be fixed by the court, it has been held ^lat 
the report should contain all the facts necessary to 
enable the court to reach a proper conclusion as 
to the amount of the fees.® It has also been held 
that the referee must file a certificate as to the 
amount of time he has devoted to the matter in or¬ 
der to enable the court properly to exercise its dis¬ 
cretion in fixing' the amount of his allowance,^® 
and that, without such a certificate before it, the 
court cannot determine whether or not a referee’s 
fee is excessive.ii The referee should itemize 
his claim, and failure to do so may result in a 


denial of compensation The burden rests on one 
cla iming that a referee’s compensation is exces¬ 
sive to prove sudi fact^-® 

§ 228. Sefunding 

Where e referee has collected more than Is due him, 
he may be compelled by court order to refund the ex¬ 
cess. 

A referee who has collected as fees more than 
the court allows him on the taxation of costs may 
be required, by an order made in the action, to re¬ 
fund the excess.i^ 


EEFERENDO SINaULA SINGULIS. Referring 
individual or separate words to separate subjects; 
making a distributive reference of words in an in¬ 
strument; a rule of construction.^ 

REFERENDUM. The right reserved to the people 
to adopt or reject any act or measure which has been 
passed by a l^islative body, and which, in most 
cases, would without action on the part of the elec¬ 
tors become a law;2 the reservation by the people of 
a state, or local subdivision thereof, of the right to 
have submitted for their approval or rejection under 
certain prescribed conditions, any law or part of a 
law passed by the lawmaking body;* the principle 
or practice of referring measures passed upon by the 
legislative body to the body of voters, or electorate, 
for approval or rejection.^ 

While referendum is generally considered with 
reference to state l^:islation, and is treated in this 
connection in the C.J.S. title Statutes §§ 115-151, 


also 59 C.J. p 685 note 51-p 721 note 45, it is not 
necessarily confined to state legislation, and may be 
applicable to enactments and ordinances by legisla¬ 
tive bodies of political subdivisions of states such 
as municipalities, and in this connection is treated 
in Municipal Corporations §§ 449-461. 

REFFARE. To plunder.* 

REFILING. See Depositions § 80 e; Mortgages § 
205; Chattel Mortgages §§ 168-174; and Pleading 
§ 409. 

REFINANOE. To finance again or anew.* It has 
become a commonplace word in automobile pbrase- 
ol<^, signifying that the notes executed for the pur¬ 
chase price of an automobile have been negotiated 
by the original vendor to some corporation dealing 
in that character of securities.^ 

REFINE. To become pure; to be or become cleared 
of impure or feculent matter.* 


9. Pa.—^Estate of Flelemeyer. 4 Fa. 
Co. 205. 

10. m.—^People ex rel. Jones v. Chi¬ 
cago Lloyds, 68 N.£.2d 479, 391 
Ill. 492, reversed on other grounds 
67 S.Ct 461, 829 U.S. 646, 91 L.Ed. 
488, 168 A.L.B. 656, rehearing de¬ 
nied 67 S.Ct. 868, 380 U.S. 864, 91 
L.Ed. 1296—Jones v. Felix, 28 N.E. 
2d 706, 872 111. 262. 

11- HI.—Jones V. Felix, supra. 

12. m. —^Litwln V. Litwin, 80 N.R2d 
619, 875 m. 90—^Berry v. Vincent, 
63 N.E.2d 471, 321 IlLApp. 636— 
Jay-Bee Realty Corp. v. Agricul¬ 
tural Ins. Co., 60 N.E.2d 973, 320 
lUAnP. 810—Wagner v. Idilk Wa¬ 
gon Drivers' TlAion, Local 768, 60 
N.B.2d 865, 820 HLApp. 841—Mor¬ 
ris >v. North Evanston Manor Bldg. 
Corp., 49 N.E.2d 646, 819 HIA-PP. 
298—Nelpp V. Toolen, *88 N.E.2d 
980, 818 IIIAlPP. 28. 


Oourfe will not make Independent | 

Where charge is made hy master 
in lump sum, and there is no state¬ 
ment from which supreme court can 
ascertain amount of time that mas¬ 
ter claims was consumed in per¬ 
formance of each duty covered hy 
charge, coxirt will not make inde¬ 
pendent examination of master's re¬ 
port to attempt to state correctly 
items covered by charge, time given 
to each service and amount that 
should be allowed on account of each, 
in order that master may be de¬ 
creed sum that could properly have 
been allowed him had he complied 
with law with respect to stating his 
clcdm, and in such instance nothing 
will be allowed ny supreme court for 
services covered by gross charge.— 
Litwin V. Litwin, 30 N.E.2d 619, 876 
Ill. 90. 

13. Pa.—In re Slglin's Estate, 20 

Pa.Dlst&Co. 105. 


14. N.T.—Duhrkop v. White, 48 N. 

T. S. 190, 13 App.Div. 293. 

68 C.J. p 819 note 8. 

1. Black L.D. 

а. CaL—Whitmore v. Carr, 88 P.2d 
802, 808, 2 CalA.pp.2d 590. 

3. Md.—Beall v. State, 108 A. 99, 
102, 131 Md. 669. 

4. Ark.—Wilson v. Storthz, 175 S. 
W. 40, 46, 117 Ark. 418. 

5. English L.D. 

б. Cal.—^DuQuesnay v. Henderson, 
74 P.2d 294, 296, 24 Cal.App.2d IL 

Tenn.—American Indemnity Co, v. 
Allen, for Use and Benefit of Com¬ 
merce Union Bank, 188 S.W.2d 445, 
446, 176 Tenn. 184. 

7. Tenn.—‘American Indemnity Co. 
V. Allen, for Use and Benefit of 
Commerce Union 'Bank, supra. 

8. U.S.—P. Beiersdorf & Co., Ina ▼. 

U. S., 81 aaP.A. 168, 168. 
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Refining, Making fine or pure or free from 
traneous matters.^ It has been said that the mere 
separation and removal of free silica from iron ore, 
thereby leaving the ore higher in iron and lower in 
silica, do not constitute refining With respect to 
distilled spirits, the removal, chemical change, or 
modification of objectionable soluble matter, held 
in solution in distilled spirits, united therewith and 
forming a constituent and integral part thereof, so 
that the removal, chemical change or modification 
will change or alter in some degree at least the 
character or quality of the entire volume of the dis¬ 
tilled spiiits.il 

EEFimSD* That which is refined, purified, per¬ 
fected, polished, etc.i2 

Re fined sugar** Such sugar as has assumed, at 
some time, the form of white refined loaf or lump 
sugar ;13 sugar known in the market as loaf and 
lump.14 It does not include ‘bastard sugar^* see 
10 C.J.S. p 2 note 27. 

BEFINEMENT. Defined in Indictments and In¬ 
formations § 166 b as verbiage frequently found in 
indictments in setting forth what is not essential 
to the constitution of the offense. 


BEFLECT. To throw back light ;15 also to bring 
reproach; to refiect on; to cast censure or re- 
proach.i® 

BEFLEOTION. With reference to light, the phe¬ 
nomenon of reflection takes place when light strikes 
a medium through which it does not pass and it is 
sent in a direction dependent on the angle of in- 
cidence.i7 

The word "reflection” is also employed to denote a 
mental process, and is commonly used to indicate 
past time, although it may properly be used with 
reference to present time.i^ 

BEFOBM. To correct; to make anew; torectify.i^ 
The term implies both the lessening of evil and the 
increasing of good.^<^ 

BEFOBMATION. The act of reforming what is de¬ 
fective or evil, or the state of being reformed; cor¬ 
rection or amendment, as of life or manners, or of a 
govemment.2i 

Eeformation of contracts is discussed in Conti-acis 
§§ 142,152, and of written instruments generally see 
Eeformation of Instruments § 1 et seq. Eeformation 
of defendant as a defense in an action for divorce 
see Divorce § 63. 


9 b TJ.S.—In re Plummer, Oust. & Pat. 
App., 130 P.2d 758, 769. 

10. Ohio.—Cleveland-Cliffs Iron Co, 
V. Glander, 62 N’.B.2d 94, 97, 146 
Ohio St. 428. 

11. TJ.S.—Mayes v. Paul Jones & 
Co., C.C.A.Ky., 270 P. 121, 182. 

13. Webster New IntD. 

Beflned coal see Mines and Minerals 
S 2 b (1). 

13- U.S.—Barlow v. U. S., N.T., 7 
Pet. 404, 410, 8 L.Ed. 728. 

Refined sugar as subject to tariff 
see Customs Duties § 36. 

14. U.S.—U. S. V. Eighty-Five Hogs¬ 


heads of Sugar, C.C.N.T., 25 F.Cas. 
No.16,037, 2 Paine 54. 

15. Ohio.—^Latham v. Clark, 166 (N. 
E. 686, 687, 120 Ohio St 559, 

16. N.T.—Cooper v. Greely, 1 Den. 
347, 860. 

17. TJ.S.—^In re Rolph, Cust & Pat 
App., 102 F.2d 873, 874. 

13. Ala.—^McLiure v. Colclough, 17 
Ala. 89, 101. 

19. TJ.S.—^McCoruuodale v. State of 
Texas, Tex., 29 S.Ct 146, 211 U.S. 
432, 485, 68 L.Ed. 269. 

Tex,—McCorauodaJe v. State, 98 S, 
W. 879, 887, 64 Tex.Gr. S'44. 


“Civil service reform*" defined see 
title Civil 14 C.J.S. p 1156 note 92. 
Befoxm acts 

A name bestowed on the statutes 
2 Wm. IV c 46, and 30 & 31 Viet, 
c 102, passed to amend the represen¬ 
tation of the people in England and 
Wales, which introduced extended 
amendments into the system of elect¬ 
ing members of the house of com¬ 
mons.—^Black L.D. 

20. Ala.—Little v. State, 35 So. 134,. 
I 136, 137 Ala. 659. 

121. Century D, 
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REFORMATION OF INSTRUMENTS 

This Title includes actions for correction of mstruments in writing which fail to express the real in¬ 
tention of the parties thereto, to conform to such intention; nature and scope of the remedy in gen¬ 
eral; what instruments may be so reformed; grounds of such actions, and defenses thereto; jurisdic¬ 
tion to decree such reformation and proceedings therefor; incidental or alternative relief; judgments 
or decrees and operation and effect thereof; review of proceedings; and costs in actions for such refor¬ 
mation. 

Matters not in this Xitlo, treated elsewhere In work, see DescriptiTO-Word Index 


Analysis 

I. NATURE, EXISTENCE, SCOPE, AND EXTENT OF REMEDY IN GENERAL, AND NECESSITY 
THEREFOR, §§1-7 

n. INSTRUMENTS WHICH MAY BE REFORMED, §§ 8-13 
m BIGHT OF REFORMATION. §§ 14r^6 

IV. MATTERS OF REFORMATION, §§ 37-^ 

V. DEFENSES AND OBJECTIONS TO RELIEF, §§ 43-46 

VI. PERSONS ENTITLED TO REFORMATION, §§ 47-53 
Vn. PERSONS AS TO WHOM REFORMATION MAT BE HAD, §§ 64r-65 
Vm PROCEEDINGS AND RELIEF, §§ 66-91 
IX. OPERATION AND EFFECT OF REFORMATION, §§ 93-94 


Sub-Analysis 


L NATURE, EXISTENCE, SCOPE, AND EXTENT OF REMEDY IN GHNERAL, AND NECESSITY 
THEREFOR—p 327 

§ 1. In general—p 327 

2. Power to reform in general—p 328 

3. Care in exercise of power—328 

4. Theory and purpose of remedy—^p329 

5. Scope—330 

6. Relation to spedfic performance—332 

7. Necessity for reformation^p 332 


n. INSTRUMENTS WHICH MAY BE REFORMED—p 333 


§ 8. In general—^p 333 

9. Executed and executory agreements—p 333 

10. Voluntary conveyances—p333 

11. Invalidity of instrument—p 336 

12. Instruments executed under power conferred by statute—p 337 

13. Particular instruments—p 337 


See «la«> descriptive word index in the back of this Volnme 
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HI EiaHT OF EEPOEMATION—p 340 
§ 14. In general—340 

15. Inadequacy of remedy at law—341 

16. Dependent on equitable showing—p 341 

17. Discretion of court—^p 342 

18. Necessity of contract—^p 342 

19. Showing of injury—^p 344 

20. Specific grounds—p 344 

21. -Ignorance, negligence, etc.—^p 346 

22. -Ambigniity and uncertainty—^p 347 

23. -Intentional variation from contract—^p 347 

24. -Reliance upon contemporaneous promise—^p 347 

25. -Mistake in general—347 

26. -Mistake of fact—p 353 

27. -Mistake of law—^p 356 

28. -Mutual mistake—p 361 

29. -Fraud or inequitable conduct—^p 369 

30. -Mutual mistake, or mistake with fraud or inequitable conduct, essential 

—p374 

31. Ratification—^p 378 

32. Estoppel or waiver—^p 379 

33. - Previous adjudications and legal proceedings—p 381 

34. Conditions precedent—^p 381 

35. -Demand—^p 382 

36. -Restoration of status quo—p 382 

IV. MATTERS OP EEPOEMATION—p 383 
§ 37. In general—p 383 

38. Terms and conditions of writings—^p 383 

39. Defective execution—^p 384 

40. Nonexecution—p 385 

41. Defect of parties—^p 386 

42. Matters of description—^p 387 

V. DEPENSES AND OBJECTIONS TO RELIEP—p 393 
§ 43. In general—p 393 

44. Relief unnecessary or ineffectual—^p 395 

45. Knowledge or intent of parties—^p 396 

46. Negligence—^p 397 

Vt PERSONS ENTITLED TO REFORMATION—p 400 
§ 47. In general—^p400 

48. Assignee of contract—^p 401 

49. Vendor or successor in interest—p 401 

50. Vendee or successor in interest—p 402 

51. Mortgagor—^p 403 

52. Mortgagee—^p 403 

53. Other persons—^p 404 

vn. PERSONS AS TO WHOM REFORMATION MAT BE HAD—p 405 
§ 54. In general—p405 

55. Creditors—^p 406 

56. Heirs and personal representatives—^p 407 

See also destcriptive word index in the back of this Volume 
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VIL PERSONS AS TO WHOM BEFORMATION MAY BE HAIX—Continned 
§ 57. Voluntary grantees—p 408 

58. Purchasers and mortgagees—408 

59. -Bona fide purchaser—p 409 

60. - Purchasers at judicial or execution sale—412 

61. Married women—^p 412 

62. Homestead claimants—413 

63. Principals—^p 413 

64. Sureties—^p 414 

65. Other persons—^p 414 

vm. PROCEEDINaS AND RELIEF—p 414 

§ 66. Form of remedy—p 414 

67. Jurisdiction—^p 415 

68. Venue—^p 417 

69. Time to sue, limitations, and laches—^p 417 

70. Parties-^ 422 

71. Process and appearance—^p 430 

72. Bill, complaint, or petition—p 431 

73. -Instrument as made and as intended—p 435 

74. -Statement of grounds for reformation—^p436 

75. -Prayer for relief—p 441 

76. Cross bill, cross complaint, or counterclaim for reformation—^p 441 

77. Plea or answer—^p 442 

78. Reply-i>443 

79. Demurrer—^p 443 

80. Amendments and supplemental pleadings—p 444 

81. Issues, proof, and variance—^p445 

82. Presumptions and burden of proof—^p 447 

83. Admissibility of evidence—^p 451 

84. Weight and sufficiency of evidence—^p 454 

85. Trial or hearing—p 478 

86. Relief awarded—p 481 

87. -To party requesting reformation—^p 483 

* 88. -To party opposing reformation—^p 486 

89. Judgment or decree and enforcement thereof—p 487 

90. Appeal—^p 489 

91. Costs—p 489 

IX. OPERATION AND EFFECT OP REFORMATION—p 400 
§ 92. In general*—p 490 

93. l^ation back—p 490 

94. Estoppel to deny reformation—p 492 

See also descriptive word index in the back of this Volume 


L NATURE, EXISTENCE. SCOPE, AND EXTENT OF REMEDY IN OENERAI^ AND NECESSITY 

THEREFOR 


§ 1. In General 

' Reformation Is that remedy In equity by means of 
Which a written Instrument Is made or construed so as 
to express or conform tCi the real Intention of the parties 
when some error oS* rrrtstake has been committed. 


Reformation is liat remedy in equity by means 
of which a written instrument is made or construed 
so as to express or conform to the real intention 
of the parties when some errior or mistake has been 
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committed.! Reformation is an equitable remedy,^ 
governed by equitable rules^ and established prin¬ 
ciples,^ and the proceedings therefor are equitable 
in nature,® or of equitable cognizance.® Reforma¬ 
tion is to be distinguished from rescission as stat¬ 
ed in Cancellation of Instruments § 6. 

The right of reformation is necessarily an in¬ 
vasion or limitation of the parol evidence rule 
since, when a writing is reformed, the result is that 
an oral agreement is by court decree made legally 
effective, although at variance with the writing 
which the parties had agreed on as a memorial of 
their bargain.'^ 

§ 2* Power to Reform in General 

Equity has power to reform and correct a valid writ¬ 
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ten Instrument to make It conform td the agreement 
actually made. 

Equity has power to reform and correct a valid 
written instrument to make it conform to the agpree- 
ment actually made,® and this power is dependent 
in each case on the pleadings and the particular 
facts in the case.® There is no power at common 
law to reform a written instrument!® 

§ 3. Care in Exercise of Power 

The power to reform an instrument must be exercised 
with great caution. 

The power to reform an instrument is an extraor¬ 
dinary one whose exercise must be guarded with 
zealous care,!! and exercised with great caution.!® 


I. U.S.—^N’orthern Pac. Ry. Co. v. U. 
S., D.C.Minn., 70 F.Supp. 886, 866, 
affirmed, CA., U. S. v. Northern 
Pac. Ry. Co., 188 F.2d 277. 

Ga.—Deck v. Shields, 25 S.D.2d 514, 
517, 195 Ga. 697. 

Neb.—Corpus Juris quoted lu Rubln- 
son V. North American Accident 
Ins. Co. of Chloago, Ill., 246 N.W. 
349. 350, 124 Neb. 269. 

63 C.J. p 906 notes 1, 2. 

Other definitions 

(1) “Reformation" Is means by 
which Instruments may be made to 
conform to Intention of parties.— 
Santamaria v. Shell Eastern Petrole¬ 
um Products, 172 A. 339, 340, 116 N. 

J. Bq. 26—Toth V. Vazquez, 74 A.2d 
331, 334, 8 N.J.Super. 289. 

(2) “Reformation" Is the remedy, 
afforded by courts of equity to the 
parties to written Instruments which 
import a legal obligation, to reform 
or rectify such Instruments whenever 
they fail, through fraud or mutual 
mistake, to express the real agree¬ 
ment or intention of the parties.— 
Greenfield v. ^Etna Casualty & Surety 
Co., 61 N.E.2d 226, 229, 75 Ohio App. 
122 . 

(3) Reformation is a remedy af¬ 
forded to parties and the privies of 
parlies to written instruments, to 
rectify them where they fail, through 
mistake or fraud to conform to the 
real agreement.—^Henderson v. Hen¬ 
derson, 14 S.W.2d 714, 716, 158 Tenn. 
452, rehearing denied 17 S.W.2d 15. 
159 Tenn. 126. 

Xn proper case, court will reform 
written instrument to correspond 
with actual a.greement—^Vanaase v. 
Cavey, 9 P.2d 60, 167 Wash. 288. 

U.e.—Black V. Richfield Oil Corp., 
C.CjLCal., 146 F.2d 801—Metropoli¬ 
tan Life Ins. Co. v. Schneider, D.C. 
N.J., 84 F.Supp. 220. 

Ga.—^Mlms v. lilfsey, 16 S.S12d 440» 
192 Ga. 366. 

N.J^-4New York Sash & Door Co. v. 


National House & Farms Ass'n, 86 
A.2d 891, 131 N.J.Law 466. 

Tenn.—Greer v. J. T. Fargason Gro¬ 
cer Co., 77 S.W.2d 443, 168 Tenn. 
242, 96 A.L.R. 1141. 

3. Ga.—Minor v. Fincher, 58 S.E.2d 
389. 206 Ga. 721. 

4. N.J.—New York Sash & Door Co. 

V. National House & Farms Ass'n, 
86 A.2d 891, 131 N.J.L.aw 466. 

5. U.S.—Metropolitan Life Ins. Co. 
V. Schneider, D.C.N.J., 34 F.Supp. 
220—^Fitzpatrick v. Sun Life Assur. 
Co. of Canada, D.C.N.J., 1 F.R.D. 
713. 

Arlz.—^Korrick v. Tuller, 27 P.2d 629, 
42 Ariz. 493. 

Cal.—^Martinez v. Martinez, 221 P.2d 
986, 99 Cal.App.2d 425. 

N.J.^arter v. Mishell, 67 A.2d 199, 
4 N.J.Super. 310. 

Okl.—^Davis v. Jackson, 132 P.2d 923, 
192 Okl. 15—Grault v. Spears, 256 
P. 515, 125 Okl. 126. 

53 C.J. p 988 note 15. 

6. Ky.—Sears v. Sears, 147 S.W.2d 
1035, 286 Ky. 871. 

Okl.—Smith v. Lindley, 216 P.2d 666, 
202 Okl. 601—^Harrison v. Eaves, 
130 P.2d 841, 191 Okl. 453. 

7. Utah.—Sine v. Harper, 222 P.2d 
671. 

8- U.S.—Uhlmann Grain Co. v. Fi¬ 
delity & Deposit Co. of Maryland, 
C.C.A.I11., 116 F.2d 105—Northern 
Pac. Ry. Co. V. U. S., D.C.Minn., 70 
F.Supp. 836, affirmed, C.A., U. S. v. 
Northern Pac. Ry. Co., 188 F.2d 
277. 

Fla.—Shell Creek Land Co. v. Wat¬ 
son, 133 So. 621, 101 Fla. 172. 

Ga.—Orient Ins. Co. v. Dunlap, 17 S. 
E.2d 703, 193 Ga. 241, 138 A.L.R. 
916. 

Ky.—Corpus Juris cited in Green v. 
George, 160 S.W.2d 364, 367, 289 
Ky. 833. 

Md.—Cemy v. Cerny, 81 A.2d 324, 181 
Md. 586. 

Mich.—^E. R. Brenner Co. v. Brooker 
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Engineering Co., 4 N.W.2d 71, 301 
Mich. 719—^Life Ins. Co. of Detroit 

V. Burton. 10 N.W.2d 316, 306 Mich. 
81. 

Mo.—Oliver-Plnnie Co. v. Ozark 
Mountain Canning Co., App., 101 
S.W.2d 89. 

N.J.—S. P. Dunham & Co. v. 26 East 
State Street Realty Co., 35 A.2d 
40, 134 N.J.Bq. 237—Carter v. Mish¬ 
ell, 67 A.2d 199, 4 N.J.'Super. 310. 
Pa.—Townsend v. Watts, Com.Pl., 27 
Del.Co. 184—McCloskey v. Mort¬ 
gage Guarantee Co., Com.Pl., 27 
Del.Co. 158—Rhoads v. Ettore, 
Com.Pl., 53 Montg.Co. 273. 

Wash.—Geoghegan v. Dever, 194 P.2d 
397, 80 Wash.2d 877—^Martin v. 
Momany, 174 P.2d 305. 26 Wash.2d 
379. 

Wis.—^Kelley v. Minneapolis, St. P. & 
S. S. M. Ry. Co., 240 N.W. 141, 206 
Wis. 668. 

53 C.J. p 907 note 6. 

Exclusive Jurisdiction of equity 
courts see infra S 67. 

Belation to beginning of transaction 
When equity acts in reformation 
of instrument, its power relates to 
beginning of transaction.—Sheets v. 
Stradford, 156 S.E. 144, 200 N.C. 36. 

9. Mo.—Oliver-Pinnle Co. v. Ozark 
Mountain Canning Ob., App., 101 S. 

W. 2d 89. 

10. U.S.—Maryland Casualty Co. v. 
U. S., for Use of Green, C.C.A.Neb., 
169 P.2d 102—Toucey v. New York 
Life Ins. Co., C.C.A.MO., 102 P.2d 
16, 122 A.L.R. 1416, certiorari de¬ 
nied 69 S.Ct. 1037, 307 U.S. 638, 83 
L.Ed. 1519. 

63 C.J. p 990 note 28. 

11. Md.—Miller v. Stuart, 68 A. 273, 
107 Md. 23. 

53 C.J. p 907 note 6. 

18. Ala.—^Henderson v. First Nat. 

Bank, 159 So. 212, 229 Ala. 658. 
Md.—Cerny v. Cerny, 81 A.2d S24, 
181 Md. 586. 

63 C.J. p 907 note 7« 
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Thus, equity is slow and cautious in the exercise 
of this power,^* and will g^rant reformation only 
in a clear casein of fraud or mistake.^® 

§ 4. Theory and Purpose of Remedy 

Reformation presupposes that the Instrument does 
not express the true Intent of the parties, and Its pur¬ 
pose Is to make an erroneous Instrunnent express correct¬ 
ly the Intention of, or the real agreement between, the 
parties. 

Reformation is an intermediate, and not a final, 
remedy.ifi It may be obtained on its own account 
merely for the purpose of correcting the instru¬ 
ment, or it may be obtained as a necessary pre¬ 
liminary step to the granting of further and sub¬ 
stantial relief but reformation will not be grant¬ 
ed where the action was brought nominally to re¬ 
form the instrument, but really to obtain construc¬ 
tion of it;i8 uor will it lie, thus depriving a party 


of his right to a jury trial for damages under the 
contract, where the intention of the parties can 
be ascertained by construction.^® 

Reformation is predicated on the equitable maxim 
that equity treats as done that which ought to be 
done.®® It presupposes that the instrument does 
not express the true intent of the parties,and con¬ 
templates a continuance of the contractual rela¬ 
tions on what both parties really intended should be 
the stipulation.®® It proceeds on the theory that a 
valid contract was created by the negotiations of 
the parties, but by mistake is wanting in formal 
expression or execution so as to evince the actual 
intent of the parties.®® The purpose of reforma¬ 
tion is to make an erroneous instrument express 
correctly the intention of, or the real agreement be¬ 
tween, the parties,®^ or, in other words, its purpose 
is not to make a new contract or instrument, but 
to gpve effect to the original intent of both parties.®® 


Xastrunents affeetlnfir title 

A hlirh degree of care and caution 
should be exercised m reforming 
written instruments affecting title to 
land. 

U.S.—^Levy v. Dossin's Food Prod¬ 
ucts. D.C.Mich., 72 F.Supp. 86S. 
Mich.—^Bock V. Newkirk. 232 N.W. 
207, 251 Mich. 447. 

13. XJ.S.—Weiss V. Turney. O.AJLrk.. 
178 F.2d 617—Adklhs v. Arsht. D. 
C.I1L. 60 F.Supp. 761. 

Ga—^P rince v. Friedman. 42 S.B1.2d 
484. 202 Ga. 136—Yablon v. Metro¬ 
politan Life Ins. Co.. 38 S.E.2d 634. 
200 Ga. 693. 

63 C.J, p 908 note 8. 

OlxciuiLBtaiLces arising after exeeatton 
of i]L8tnimeii.t 

In reforming written Instruments, 
egulty courts proceed with utmost 
caution, particularly where new cir¬ 
cumstances arising after execution of 
the instrument might have some 
hearing on question of mutual mis¬ 
take.—Martin y. Momany. 174 P.2d 
806. 26 Wash.2d 879. 

14- Ga.—^Prince v. Friedman, 42 S. 
E.2d 434. 202 Ga. 136—Tablon v. 
Metropolitan Life Ins. Co.. 88 S.B. 
2d 584. 200 Ga. 693. 

63 C.J. P 908 note 9. 

Discretion of court see infra $ 17. 

15. Nev.—Holman v. Vieira, 800 P. 
946. 68 Nev. 337. 

16. Mo.—Corpus garls cited la By¬ 
ers V. Buettner. 191 S.W.2d 339. 861, 
239 Mo.App. 610. 

N.T.—Thomas v. Harmon. 26 N.B. 
267, 122 N.T. 84. 

17. Mo.—Corpus juris oitad la By¬ 
ers V. Buettner. 191 S.W.2d 839. 
861. 289 MoJVpp. 610. 

63 C.J. p 908 note 11. 

18. W.Va.—^Moore v. Btainilton, 117 
S.B. 229, 98 W.Va. 629. 


19. N.T.—I. M. Ludington's Sons v. 
Fidelity, etc., Co., 160 N.T.S. 600, 96 
Misc. 243. 

20. Ark.—Poster v. Richey, 98 S.W. 
2d 1258. 192 Ark. 683. 

21. XJ.S.—Northern Pac. Ry. Co. v. 
XJ. S., D.C.Minn., 70 F.Supp. 836, af¬ 
firmed, C*A, XJ. S. V. Northern Pac. 
Ry. Co., 188 P.2d 277. 

Cal.—^Douglass v. Dahm, 224 P.2d 914, 
101 Cal.App.2d 126—^Tetenman v. 
BJpsteln, 226 P. 966, 66 Cal.App. 
745. 

N.T.—^Perry v. Rentier Corporation. 
28 N.T.S.2d 560. 

22. XJ.S.—Northern I^c. Ry. Co. v. 
XJ. S., D.C.Minn., 70 F.Supp. 836. 
affirmed, CA-. XJ. 8. v. Northern 
Pac. Ry. Co.. 188 F.2d 277. 

Cal.—^Douglass v, Dahm. 224 P.2d 
914, 101 Cal.App.2d 126. 

Or.—Churchill y. Meade. 182 p. 868. 
92 Or. 626. 

23. HI.—Harley v. Magnolia Petrole¬ 
um Co., 37 N.H.2a 760, 878 HL 19. 
137 AL.R 900. 

53 C.J. p 908 note 20. 

24. U.S.—Chicago & N. W. Ry. Co. 
v. U. S., 68 CtCL 524. 

Ala.—^Baker y. Hendricks. 200 So. 615. 
240 Ala. 630. 

Cal.—Ballard y. Marden. 227 P.2d 10. 
36 Cal.2d 708—Carman v. Atheam, 
175 P.2d 926. 77 C^JLpp.2d 586. 
Del.—Colvocoresses v. W. S. Wasser- 
man Co.. 28 A2d 588. 26 DeLCh.'888 
—Home Life Ins. Co. of America 
y. McCams. 16 A.2d 587. 26 DelXJh. 
220 . 

Ean.—Shlder y. Marple. 218 P.2d 984, 
168 Ean. 469. 

Mont—Sullivan y. Marsh, 226 P.2d 

868 . 

N.T.—Heath v. State, 108 N.T.S.2d 
897, 278 APP.Diy. 8. j 
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Or.—^Manning Lumber Co. y. Voget 
216 P.2d 674, 188 Or. 486. 

58 C.J. P 908 note 21. 
azpressiou of bargain 

The province of reformation is to 
make a writing express the bargain 
which the parties desired to be put 
in writing. 

XJ.S.—^Maryland Cas. Co. y. tJ. S., for 
Use of Green, C.aANeb.. 169 F.2d 
102 . 

N.T.—^Lewltt v. Jewelers’ Safety 
Fund Soc., 164 N.B. 29, 249 N.T. 
217. 

Tex—Taylor v. Gill, Civ.App., 211 S. 
W.2d 363—^Long v. Humble OH & 
Refining Co.. Civ.App,. 164 S.W.2d 
926. error refused. 

Bstablishment of contract 
The object of reformation is not to 
enforce, but to establish the contract, 
not as it was written, but as it 
should have been written according 
to the agreement of the partiea— 
Thomas v. Harmon. 26 N.E. 257. 122 
N.T. 84. 

25. U.S.—Northern Pac. Ry. Co. v. 
U. S; D.C.Minn.. 70 F.Supp. 886. af¬ 
firmed, C.A.. U. S. y. Northern Pac. 
Ry. CO., 188 P.2d 277. 

Kan.—Jones v. Crowell, 188 P.2d 908, 
164 Kan. 261. 

Mont—Comerford v. XJ. S. Fidelity, 
etc., Co., 196 P. 984, 69 Mont 243. 
63 CJ. p 908 note 22. 

Prevention of injustice 
Equity reforms an instrument, not 
for the purpose of relieving agednst a 
hard or oppressive bargain, but sim¬ 
ply to enforce the actual agreement 
of the parties to prevent an injus¬ 
tice. 

Md.—Hoffman v. Chapman. 84 A.£d 
438. 182 Md. 208. 

Wash.—^Meyer v. Toung. 159 P.2d 998,' 
23 Wash.2d 109. 
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§ 5 

§ 5. Scope 

Equity cannot make a new contract for the partfes, 
or add new terms thereto, but It can reform the instru¬ 
ment only to conform to the parties’ agreement or in¬ 
tention. 

Equity does not rectify contracts, but only the 
instruments purporting to, but not in fact, evi¬ 
dencing the terms of the contract^ If the instru¬ 


ment fails to embody the true agreement or in¬ 
tention of the parties, equity will reform it so as 
to make it conform thereto,27 but equity cannot 
make a new contract for the parties, or add new 
terms thereto,28 particularly terms which could not 
have been written into' the agreement on the date 
thereof.28 The instrument can only be reformed 
to conform to the parties* agreement or intention,®® 


position Intended by contract 
Where it is possible to do so. equi¬ 
ty, by reforming contract, will place 
parties in position intended by their 
original contract.—Kroeger v. Kast- 
ner, 10 N.S.2d 902. 202 Ind. 649. 

lOodiftoatiott of the contract is not 
the purpose of proceedings to reform 
an instrument.—Hippodrome Garage 
Corp. Y. Sixth Ave. & 44th St. Cbrp., 
84 N.T.S,2d 128. 

26. Fla.—^Heisler v. Florida Hortg. 
Title & Bonding Co., 142 So. 242, 
105 Fla. 657. 

Iowa.—Corpus juris cited in Snell v. 
S. S. Kresge Co., 263 N.W. 493, 494. 
220 Iowa 837. 

Wash.—Weyerhaeuser Timber Co. v. 
Skaglund, 132 P.2d 724, 16 Wash. 
2d 29. 

53 O.J. p 908 note 23. 

27. U.S.—Coyne v. Simrall Corpora¬ 
tion. C.C.A.Mich., 140 F.2d 574— 
Black Y. Richfield Oil Corporation, 
D.C,Cal.. 41 F.Supp. 988. 

Iowa.—Wormer v. Gilchrist, 230 N. 

W. 856, 210 Iowa 463. 

La.—Oorpos juris dted in Reynaud 

V. Bullock, 196 So. 29, 34, 196 La. 
86—Thalshelmer v. Pacific Fire Ins. 
Co., App., 176 So. 326. 

Ohio,—Hartman v. Tillett, 89 N.E.2d 
613, 86 Ohio App. 20—State Sav. & 
Loan Ass'n v. Fngel, 4 Ohio Supp. 
118, affirmed, App., 72 N.E.2d 779. 
Or.—^Kontz v. B. P. John Furniture 
Corporation, 116 P.2d 319, 167 Or. 
187. 

Pa.—^Euster v. Standard Accident Ins. 

Co., 10 A.2d 877, 139 PaSuper. 6, 
Tex.—^Delaney v. Farmers State Bank 
In Merkel, Civ App., 116 S.W.2d 736, 
reversed on other grounds 133 S. 

W. 2d 767. 184 Tex. 160. 

Wash.—'Nadreau v. Meyerotto, 216 P. 
2d 681, 36 Wash.2d 740—^Moeller v. 
Schultz, 119 P.2d 660, 11 Wash.2d 
416. 

53 O.J. p 908 note 26. 

Incompatible provisions 
Where parties have purported to 
agree on two provisions which are 
mutually incompatible, correction 
mus^t be by reformation.—Spear v. 
Penna, 27 A.2d 92, 92 N.H. 190. 
Xnsnfilolent ezeoutlon 
- If an instrument, intended as the 
execution of an agreement, from 
some cause is insufficient for that 
purx>o8e, the agreement remains as 
ipiucb .unexecuted cm if the parties 
thereto ha4 refused to comply with 


it, and equity will carry out the in¬ 
tention of the parties when clearly 
shown.—^Hunt v. Rousmaniere, R.I., 
1 Pet. 1, 6 L.Bd. 689—53 C.J. p 908 
note 24. 

28. U.S.—Schongalla v. Hickey, C.C. 
A.N.T.. 149 F.2d 687—Ohio Casual¬ 
ty Ins. Co. V. Callaway, O.CAL.Okl.. 
j 134 F.2d 788—Uhlmann Grain Co. 
V. Fidelity & Deposit Co. of Mary¬ 
land, aC.A.111.. 116 F.2d 105—R. B. 
Homer Lumber Oo. v. Bryant, C.C. 
A.Md.. 62 F.2d 131—^Adams v. Un¬ 
ion Dime Sav. Bank, D.C.N.T., 63 F. 
Supp. 782—^Harrison Central Corp. 

I V. U. S., D.C.N.J.. 63 F.Supp. 471— 
1 Berry v. 34 Irving Place Corpora¬ 
tion. D.C.N.T., 62 F.Supp. 876. 

Ala.—^Atlas Assur. Co., Limited, of 
London, England, v. Byrne, 178 So. 
451, 235 Ala. 281, followed in Bank¬ 
ers Fire & Marine Ins. Co. v. Byrne, 
i 178 So. 452, 235 Ala. 288, and Lon¬ 
don & Lancaster Ins. Co., Limited, 
of London, England, v. Byrne, 178 
I So. 463, 235 Ala. 292. 

Ark.—^Lammers v. Arkansas Power 
& Light Co., 116 S.W.2d 361, 196 
Ark. 108. 

Cal.—Bailard v. Marden, 227 P.2d 10, 
36 CeJ.2d 703—^Eagle Indemnity Co. 
V. IndustrialAwCcident Commission, 
206 P.2d 877, 92 Cal.App.2d 222— 
Goodfellow V. Barritt 20 P.2d 740, 
130 Cal.App. 548. 

Conn.—^Bryant Electric Co. v. Stein, 
111 A. 204, 95 Conn. 211. 

Del.—Colvocoresses v. W. S. Wasser- 
man Co., 28 A.2d 588, 26 Del.Ch. 
833—Home Life Ins. Co. of Amer¬ 
ica V. McCarns, 16 A.2d 587, 25 
DelX)h. 220. 

Fla.—Southern Lead Corporation v. 

Glass, 138 So. 59, 103 Fla. 057. 
Ga.—Deck v. Shields, 25 S.E.2d 514, 
196 Ga. 697—Orient Ins. Co. v. Dun¬ 
lap, 17 S.E.2d 703, 193 Ga. 241, 138 
A,L.R. 916. 

Ill.—^Harley v. Magnolia Petroleum 
Co.. 87 N,E.2d 760, 378 Ill, 19. 137 
A.I^R. 900. 

Iowa.—^Runciman v. Bailey, 260 N.W. 

630, 217 Iowa 1034. 

La.^—Tbalsheimer v. Pacific Fire Izis. 

Co., App., 176 So. 326. 

Md.—Harman v. Hurst, 153 A. 24, 160 
Md. 96. 

Mich.—^B. R. Brenner Co. v. Brooker 
Engineering Co., 4 N.W.2d 71, 301 
Mich. 719. 

Mo.—Johnson v. Central Mut Ins. 
Ass’n, 143 S.W,2d 257, 344 Mo. 818, 
160 A.L.R. 289. 
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[Mont.—Sullivan v. Marsh, 225 P.2d 
' 868—Comerford v. U. S. Fidelity & 

Guaranty Co., 196 P. 984, 59 Mont 
243. 

N.T.—Bisenberg v. Bisenberg, 59 N. 
T.S.2d 634. 

N.a—^Reynolds v. Wood, 14 S.E.2d 
I 642, 219 N.C. 626. 

I Okl.—^Tuloma Pipe & Supply Co. v. 
Townsend, 77 P.2d 636, 182 Okl. 321 
—^Douglas V. Douglas, 66 P,2d 362, 
176 Okl. 378. 

I Or.—^Hyde v. Kirkpatrick, 163 P. 488, 
78 Or. 466. 

I Pa—Kaufman v. New York Life Ins. 

I Co., 172 A. 306, 316 Pa 34—Bquita- 
I ble Life Assur. Soc. of U. S. v. 

; Saurman, 190 A. 422, 126 PaSuper. 
184. 

Wash.—Crystal Recreation v, Seattle 
Ass’n of Credit Men, 209 P.2d 358, 

I 34 Wa6h.2d 553—^Weyerhaeuser 
Timber Co. v. Skaglund, 132 P.2d 
724, 16 Wash.2d 29. 

63 CJ. P 909 note 30. 

Omissloa of expedient or proper term 
Equity will never, by assuming to 
reform an instrument add to it a 
term or provision which was not 
agreed on, although it may after¬ 
ward appear expedient or proper that 
it should have been incorporated.— 
HofCman v. Chapman, 84 A.2d 438, 
182 Md. 208. 

Agreements nnderstaadiagly made 
Courts of equity have no power to 
alter agreements which have been 
understandingly made.— "R, B. Homer 
Lumber Co, v. Bryant, CChAMd., 62 
F.2d 131. 

29. Fla.—Southern Lead Corpora¬ 
tion V. Glass, 138 So. 59, 103 Fla 
657. 

Date and number not In existence 
Equity court was held without 
power to reform written assignment 
of purported pending patent applica¬ 
tion to include date and number not 
in existence when instrument was 
executed, although believed by both 
parties to exist.—Southern Lead Cor^ 
poration v. Glass, supra. 

30. tr.S.—Schongalla v. Hickey, CLC. 
A.N.T,, 149 F.2d 687—Moffat Tun¬ 
nel Improvement Dist. v, Denver ft 
S. L. Ry. Co., aCAColo., 46 F.2d 
716, certiorari denied 61 S.Ct 485, 
283 ’U.S. 837, 75 L.Ed. 1448. 

Ala—^Reeves v. Thompson, 143 So. 

, 663, 226 Ala 204. 

Cal.—Bailard v. Marden. 22? F.2d 10. 
86 CaL2d 703. 
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that is, it may only be reformed to express some 
material thing which the parties agreed on and 
meant to put in but left out, or by striking or 
changing something they did not mean to express,^^ 
and it cannot be reformed if the language used 
expresses the true intention of the parties.^2 

Reformation is not available to rectify every mis- 
take.^^ A contract which the parties intended to 
make, but did not make, cannot be set up in place 
of one which they did make, but did not intend to 
make,S^ so that, if the writing embodies the con¬ 
tract actually made, the fact that the parties acted 
under a mistake of law, equity, or fact, will not 
authorize a reformatian.^5 Equity will not reform 

Fla.—Southern Lead Corporation v. 

Glass, 188 So. 59. 103 Fla. 667. 

Ga.—McCullough v. Kirby. 61 S.B.2d 
812, 204 Ga. 788—Orient Ins. Co. v. 

X>unlap. 17 S.S.2d 703. 193 Ga. 241, 

188 A.L.R. 916, 

Iowa.—OoTpns juris cited in Snell v. 

«. S. Kresge Cc.. 263 N.W. 498. 494, 

220 Iowa 837—^Runclman v. Bailey, 

250 N.W. 630, 217 Iowa 1034-HStlll- 
man v. Sllfer Sav. Bank, 249 N.W. 

230, 216 Iowa 957. 

Md.—^Harman v. Hurst. 168 A. 24, 160 
Md. 96. 

Mont.—Sullivan v. Marsh, 226 P.2d 

868 . 

N.JT.—^Koch V. Commonwealth Ins. Co. 
of New York, 99 A. 920, 87 NJ.Bq. 

90, arnrmed 102 A. 1053, 88 N.J.Ba. 

344. 

N.T.—^In re Suffolk County Trust Co., 

66 N.T.S.2d 248. 

Okl.—Tuloma Pipe & Supply Co. v. 

Townsend. 77 P.2d 636, 182 OkL 821 
—^Douglas V. Douglas. 66 F.2d 362, 

176 Okl. 378. 

Pa—^Kaufman v. New York Life Ins. 

Co., 172 A. 306, 315 Pa. 34—Eauita- 
ble Life Assur. Soc. of U. S, v. 

Saurman, 190 A. 422, 126 PaSuper. 

184. 

R.I —Vanderford v. KetteUe, 64 A2d 
483, 76 R.I. 130. 

Wash.—^Weyerhaeuser Timber Oo. v. 

Skaglund, 132 P.2d 724. 16 Wash.2d 
29. 

53 CX P 909 note 26. 

The test whether a party Is enti¬ 
tled to have a written instrument re¬ 
formed is what the parties intended 
the instrument to contain prior to, 
and at time of. Its execution.—Thom¬ 
as V. Baptist Foundation of Texas, 

Tex.ClvjApp.. 128 S.W.2d 440, error 
dismissed, judgment correct 

Belief against hard bargain 

Unless some statute Intervenes, 
equity court has power of reforma¬ 
tion, not to relievei against a hard 
or oppressive bargain or to give ei¬ 
ther party a better bargain, but to 
enforce agreement as made and pre¬ 
vent injustice.—Martin v. Momany, 

174 P.2d 806, 26 Wash.2d 379- 


an instrument by inserting a dausc which Ihe par¬ 
ties agreed to leave out,^® or by inserting an oral 
agreement of which the parties did not desire writ¬ 
ten expression,or by substituting one thing for 
another which the parties have agreed on;89 nor 
can it establish as a contract between the parties 
a contract which it is supposed they would ha,ve 
made, if they had understood the facts.^® Equity 
looks to the substance, not to the form, of the trans¬ 
action, and gives effect, not to the mere words 
which the parties may have used, but to their actual 
intention, and enforces the agreement which the 
^rties really made, not that which they had not 
made, but seemed to have made.^® 

(2) The court cannot rewrite a 
contract for sale of land when rec¬ 
ord discloses that alleged mistake re¬ 
lates to a condition of title whlcli 
might have been covered by contract 
but was not.—Harrison Central Cor¬ 
poration V. U. a. D.C.N.J.. 68 F.Bupp. 
471.* 

36. Mont.—Comerford v. U. S. Fidel¬ 
ity & Guaranty Co., 196 P. 984, 69 
Mont. 248. 

53 C.J. p 909 note 32. 

37. Tex.—^Long v. Humble Oil & Ke- 
flning CC., Civ.App., 154 S.W.2d 
926, error refused. 

Beliaiice on oral agreement 
Where parties to written instru¬ 
ment understand that part of their 
previous agreement has been omitted 
from writing and rely on oral agree¬ 
ment to vary or add to written agree¬ 
ment in certain respects, equity can- 
I not reform writing by inserting oral 
agreement, whether parties rely on 
moral obligation or believe that vari¬ 
ation is legally valid.—Taylor v. GUI, 
Tex.Civ.App., 211 S.W.2d 363. 
Expression of consideration 

Persons contracting In writing to 
purchase realty were not entitled to 
reformation of instrument to express 
tzMie consideration alleged to have 
been orally agreed on by parties to 
vendor’s suit to cancel contract and 
quiet his title to realty.—^Taylor v. 
Gill, supra. 

sa Iowa»—Baldwin v. State Ins. Co., 
15 N.W. 800, 60 Iowa 497. 

63 C.J. p 909 note 33. 

39. U.S.—E. Clemens Horst Co. v. 
Federal Mut. Liability Ins. Oo., D. 
C.Mass., 83 F.Supp. 698. 

Ala.—^Hammer v. Lange, 66 So. 573, 
174 Ala. 337. 

Ark.—Corey v. Mercantile Ins. Co. 
of America, 169 S.W.2d 656, 205 
Ark. 646. 

Mont.—Comerford v. U. B. Fidelity 
& Guaranty Co., 196 P. 984, 59 
Mont. 243. 

4a Mipn.—Lockwood ▼. Geier, 


Ohaaigittg tme date of execution 
Deed bearing true date of execu¬ 
tion thereof was not subject to ref¬ 
ormation so as to redate it as of 
earlier date on which grantee under 
written contract was entitled to con¬ 
veyance, since ‘equitable remedy of 
reformation lies only to correct er¬ 
rors in written instruments where 
such instruments as written do not 
express the true contract.—Ober v. 
Williams, 35 So.2d 219, 213 La. 668. 

31. N.T,—Sweet v. Marsh, 117 N.Y. 
S. 939. 133 App.Div. 315—Moffett v. 
Jaffe, 116 N.T.S. 402, 182 Ajpp.Div. 
7. 

32. DeL—Colvocoresses v. W. S, 
Wasserman Co., 4 A2d 800, 23 Del. 
Ch. 63. 

Ill.—Harley v. Magnolia Petroleum 
Co., 87 N.B.2d 769, 378 III. 19, 137 
ALJL 900. 

Iowa—^Kanofsky v. Woerderhofl, 236 
N.W. 305, 211 Iowa 1175. 

Ky.—^Denney v. Hogue, 96 SW.2d 
1124, 266 Ky. 30. 

Tenn.—Nashville Trust Co. v. Win¬ 
ters. 130 S.W.2d 162, 23 Tenn.Aj)p. 
262. 

Tex.—^Rlggs V. Willis, CIv.App., 86 
■ S.W.2d 263, error dismissed. 

33 . —New York Sash & Door Co. 
V. National House & Farms Ass’n, 
36 A2d 891, 131 NJ.Law 466. 

34. Tex.—Corptui Juris quoted in 
Security Ins. Co. v. Davis, Civ. 
App., -45 S,W.2d 876, 377—Beagan v. 
Bruff, 108 S.W. 186, 49 Tex.CivjV.pp. 
226. 

35. Tex.—Corpus Juris cited In 
Security Ins. Co. v. Davis, Civ. 
App., 45 S.W.2d 876, 377—Delaware 
Ins. Co. V. Hill, CavApp., 127 S.W. 
288. 

Failure to indlnde desirable provi¬ 
sions 

(1) Courts of equjty will not re¬ 
form a contract on the alleged 
ground of mistake when subsequent 
events show that something desired 
was omitted.—Corey v. Mercantile 
Ins. Co. of America, 169 S.W.2d 666, 
, 296 Ark. 646. 
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§ 6. Relation to Specific Performance 

An action to reform a written Instrument has been 
heid to be in the nature of an action for the specific per¬ 
formance of a contract. 

An action to reform a written instrument has 
been held to be in the nature of an action for the 
specific performance of a contract.^! 

§ 7. Necessity for Reformation 

As a general rule. If the Instrument as drawn fails 
to express the true intention of the parties, reformation 
Is necessary to protect their true rights; and it must be 
reformed before It is made the basis of an action. 

If an oral agreement, a part of the transaction, 
is omitted from the writing, it can only be made 
effective and enforceable by a reformation of the 
writing so that it shall include therein the entire 
agreement of the parties.^2 Thus, as a general 
rule, if the instrument as drawn fails to express 
the true intention of the parties, reformation is 
necessary in order to protect their true rights.^3 
Although it is stated generally that an instrument 
must be reformed before it is made the basis of an 


action,^^ in some jurisdictions where distinctions 
between actions at law and suits in equity have 
been abolished, an instrument may be treated as 
reformed in an action on the instrument without 
an actual reformation.^® 

Reformation may be unnecessary where the omis¬ 
sion or mistake is apparent and admitted by the 
parties,^® where the matter omitted does not con¬ 
stitute an essential ingredient for recovery,47 or 
where the meaning of the instrument may be prop¬ 
erly ascertained by a construction of its terms.^s 
So, where a deed is sufificient to identify and con¬ 
vey the interest in accordance with the intention 
of the parties, although it contains mistakes or in- 
accurracies, reformation of the deed is unneces¬ 
sary.^® It has been held unnecessary to reform 
an instrument so as to make it show the correct 
date in an action at law where a jury was dispensed 
with by consent of counsel and plaintiffs right to 
recover depended on the correct date of the instru¬ 
ment and a party who brings an action for the 
foreclosure of a mortgage need not, until it is set 
up as a defense thereto, seek reformation of notes 


N.W. 877, 109 N.W. 246, 98 Minn. 
317. 

63 C.jr. p 909 note 34. 

Xiegfal oon«ea,ne]Lces of Instrunent 
Court in reforming instrument may 
fallow what was intended to be legal 
consequences of instrument—Ayers 
V. Buswell, 238 P. 691, 73 Mont 618. 

41. Ind.—Adams v. Wlieeler, 23 N.B. 
760, 122 Ind. 251. 

63 C.J. p 910 note 87, p 1016 note 85 
[a]. 

42. Ky.—Rockcastle Gas Co.’^v. 
Horn, 44 S.W.2d 273. 241 Ky. 398. 

N.T.—Adams v. Gillzg, 92 N.B. 670, 
199 N.Y. 314, 32 L.R.A„N.S,, 127, 
20 Ann-Cas. 910. 

43. Tenn.—Watts v. Ramsey, 2 S.W. 
2d 409, 166 Tenn. 463. 

63 C.J. p 910 note 40. 

SOistake In deed of trust 
Before mistake in deed of trust 
could be taken advantage of, refor¬ 
mation was held to be necessary, un¬ 
less mistake conclusively appeared 
as matter of law.—^Hart v. Estelle, 
Tex.CivApp., 84 S.W.2d 665, re¬ 
versed on other grounds, Com.App., 
Estelle V. Hart, 55 S.W.2d 510. 

44. U.S.—^Ellis-Foster Co. v. Syn¬ 
thetic Plastics Co., D.C.Del., 8 P. 
Supp. 216. 

Ky.—^Rockcastle Gas Co. v. Horn, 
44 S.W.2d 273, 241 Ky. 398. 

53 Cjr. p 910 note 41. 

Xf refomatlon of Instnunent Is 
necessary in order to render defend¬ 
ant liable, plaintiff has no right of 
recovery until the Instrument is re- 


I formed.—Grant County Assessment 
Fire Ins. Co. v. Scroggin, 171 S.*W.2d 
1, 294 Ky. 244. 

Omission of agreed condition from 
written contract should be corrected 
by equity proceedings before suing 
at law on reformed contract.—Wal- 
ley V, IPred W. Mears Heel Co., D.C, 
Me., 4 P.iSupp. 277, affirmed, C.C.A., 
Fred W. Mears Heel Co. v. Walley, 
71 F.2d 876, certiorari denied 56 S. 
Ct 122, 293 U.S. 606, 79 L.Ed. 696. 

45. Minn.—School Dist. Ko. 1 of 
Itasca County v. Security State 
Bank of Grand Rapids, 233 N.W. 
296, 181 Minn. 637—^Pirst National 
Bank v. Northwestern Trust Co., 
231 N.W. 790, 181 Minn. 115— 
Leach V. Leach, 202 N.W. 448, 162 
Minn. 169. 

Tex.—^Fitch V. Lomax, Com.App., 16 
S.W.2d 630, 66 A.L.R. 768—Strange 
V. Cooper Grocery Co., Civ.App., 4 
S.W.2d 232. 

Necessity for decree of reformation 
see infra $ 89. 

46. m. —Schultz V. Charleston, 261 
I11.APP. 61. 

^Lessee described as lessor 

In an action for rent agrainst lessee 
improperly described in lease as les¬ 
sor a judgment for the rent was held 
proper without compelling lessor to 
resort to equity for reformation of 
lease.—Schultz v. Charleston, supra. 

47. U.S.—Queen Ins. Co. of America 
V. Citro, C.C;Ani., 58 F.2d 107. 

DesoriptioiL as agent 
A reformation of a written agree¬ 
ment to describe one signer as an 
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agent for plaintiff has been held un¬ 
necessary to enable plaintiff to assert 
rights under the agreement.—Queen 
Ins. Co. of America v. Citro, supra 

48. U.S.—Ellis-Foster Co. v. Syn¬ 
thetic Plastics Co., D.C.Del., 8 F. 
Supp. 216. 

Miss.—^Triplett v. Brldgforth, 38 So. 

2d 756, 205 Misa 328. 

Pa—^Burns v. Sarkas, 61 PaUist & 
Co. 163, 39 Luz.Leg.Eeg. 329. 
Partnership contract 
Utah.—Graham v. Street, 166 P.2d 
524. 109 UtaJh 460. 

49. U.S.—Vaughn v. Continental 
Royalty Co., C.C.A.Tex.. 116 F.2d 
72, certiorari denied 61 S.Ct 1097, 
813 U.S. 580, 85 L.Ed. 1637. 
iflOstake in call of patent or deed 

may be corrected without reforming 
either where the corners have been 
correctly described.—^Fordson Coal 
Co. V. Bowling, 50 S.W.2d 601, 244 
Ky. 220—^Fordson Coal Co. v. Bowl¬ 
ing, 87 S.W.2d 69, 238 Ky. 221. 

Changes made by stranger to deed, 
acting without privity or consent of 
the parties, whereby the description 
is enlarged to include additional re¬ 
alty, vests no title to such excess in 
the immediate or remote grantees, 
and deed need not be reformed before 
quieting title to such part of the 
realty as was not originally de¬ 
scribed.—^Bragdon v. Bruce, 92 N.B. 
2d 646, 120 Ind.App. 497. 

50. N.T.—Tautphoeus v. BArbor, etc.. 
Bldg., etc.. Assoc., 78 N.E. 69, 186 
N.Y. 308. 
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which erroneously stated that they were in pay¬ 
ment of the mortgage.5i In order to constitute a 
defense it has been held unnecessary for reforma¬ 
tion to be in fact made, but it is sufficient for de¬ 


ll 7-10 

fendant to set up and establish the facts authoriz¬ 
ing reformation.52 

Lack of necessity as basis for refusing reforma¬ 
tion is considered infra § 44. 


n. INSTRUMENTS WHIOH MAT BE REFORMED 


§ 8. In General 

There Is no hard and fast rule as to what a written 
instrument shall contain, or In what respects It shall be 
deficient, as a prerequisite to reformation. Only a 
written Instrument may be reformed. 

There is no hard and fast rule as to what a writ¬ 
ten instrument shall contain, or in what respects it 
shall be deficient, as a prerequisite to reformation.^^ 
It is not required to be certain or complete in any 
respect,*^^ the only condition being that there 'was 
an honest endeavor to reduce the contract to writ- 
ing.55 The written evidence of a contract may, 
on a proper showing, be reformed to correspond 
with the actual agreement of the parties but 
a parol contract cannot be reformed, since equity 
will not reform agreements not reduced to writ- 
ing,57 nor can a unilateral agreement be reformed.58 
The fact that an instrument is couched in unambig¬ 
uous language does not preclude its reformation.59 

§ 9. Executed and Executory Agreements 

Equity has Jurisdiction to reform the agreement con¬ 
tained in the instrument whether It Is executed or ex¬ 
ecutory. 

As a general rule, where the elements that war¬ 
rant reformation exist, equity has jurisdiction to 
reform the agreement contained in the instrument 
whether it is executed or executory.®® However, a 
fully executed contract, to which the parties have 
given a ^wractical construction in accordance with 
its obvious meaning, cannot be reformed;®^ nor 
can a contract whidi has been fully executed in 


accordance with the contention of the party seek¬ 
ing reformation.®^ A deed cannot be reformed so 
as to state an express trust®* 

Reformation of executed or executory contracts, 
the subject matter of which is within the statute 
of frauds, is considered in Frauds, Statute of | 
245. 

§ 10. Voluntary Conve 3 rances 

a. In general 

b. Right of grantor or successors in in¬ 

terest 

c. Right of grantee or successors in in¬ 

terest 

d. What conveyances are voluntary 
a. In General 

As a general rule an Instrument representing a vol¬ 
untary conveyance cannot be reformed unless all the par¬ 
ties consent. 

As a general rule an instrument representing a 
voluntary conveyance cannot be reformed,®^ unless 
all the parties consent,®® bu t th is rule may be sub¬ 
ject to excep tion^such as where the grantor him¬ 
self seeks reform atio n, or the grantee seeks refor¬ 
mation against heirs of the grantor, as consid¬ 
ered infra subdivisions b and c of this section. 
Where the nature of the deed and the context of 
some portion of it in which words of inheritance 
usually belong clearly show an intention to convey 
an estate in fee, but the prescribed technical words 
have been omitted through mistake or oversight, 


61. N.T.—Meyer v. Lathrop, 78 N. 
Y. 316. 

52. Mo.-^Fricke v. Belz. 177 S.W.2d 
702, 287 Mo.App. 861. 

53 C.J. p 910 note 45. 

53. Cel.—House v. McMuUen, 100 
P. 844, 9 CalApp. 664. 

64. Cal.—House v. McMullen, supra. 

55. CaL—House v. McMullen, supra. 

56. Ind.—Stack v. Commercial Tow¬ 
el & Uniform Service, 91 N.H.2d 
790, 120 Ind.App. 483. 

58 C.J. p 911 note 66. 

57. Iowa.—Allzood v. IFalimey, 146 
N.W. 42, 164 Iowa 640. 

K-J.—Knight V. Electric Household 
Utilities Corporation, 80 A.2d 586, 
133 37. 

68. N-.T.—Fidelity, etc.. Trust Co. v. 


lisvln, 221 N.T.S. 269, 128 Misc. 
888, affirmed 223 (NT.Y.S. 866, 221 
App.Div. 786. 

68 C.J. p 911 note 58. 

59. Cal.—Carman v. Atheam, 176 P. 
2d 926, 77 CalA.pp.2d 686. 

Kan.—Snider vl Marple, 213 P.2d 984, 
168 Kan. 469. 

60. N.Y.—KnobXoch v. Krisidke, 136 
N.Y.S. 881, 161 App.Div. 19, 8 N.Y. 
Civ.Proc.,N.S., 829. 

68 OJ. p 911 note 60. 

61. Or.—Baillie v. Columbia Gold 
Min. Co., 166 P. 965, 167 P. 1167, 86 
Or. 1. 

62. W.Va.—Petty v. Warren, 110 S. 
E. 826, 90 W.Va. 897. 

63. Ga.—Jenkins v. Georgia Inv. Co., 
100 S.E. 635, 149 Ga. 475. 
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Reformation of trusts see the CJT.S. 
tiUe Trusts S 86, also 65 O.J. p 889 
note 86-p 840 note 96. 

64. Ala.—Skelton v. Tyner, 26 So.2d 
160, 247 Ala. 611. 

Ark.—^Kaylor v. Lewis, 208 S.W.2d 
185, 212 Ark. 786—Wells v. Smith, 
129 S.W.2d 261, 198 Ark. 476. 

Fla.—Smith v. Pattishall, 176 So. 668, 
127 Fla. 474, 129 Fla. 498. 

m.—Gromer v. Molby, 52 H.H2d 772, 
886 HL 288—Stanforth v. Bailey, 
176 N.E. 784, 844 111. 88. 

63 C.J. P 918 note 84. 

Reformation of trust see the C.J.S. 
title Trusts 8 86, also 65 GJ. p 
839 note 86^ Wnote 95. 

65. Fla.—Smith v. Pattishall, ifo 
So. 668, 127 JBla. 474, 129 Fla 498. 

53 C.J. p 918 note 86. 
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such instrument will be corrected, even though it 
is voluntary.®® 

b. Bight of Grantor or Successors in Interest 

Reformation may be flranted on the application of 
the grantor in a voluntary conveyance, or his successors 
In Interest, against the grantee. 

Reformation may be granted on the application of 
the grantor in a voluntary conveyance against the 
gprantee,®*^ or on the application of the grantor’s 
heirs or successors in interest against the grantee.®® 

c. Bight of Grantee or Successors in Interest 

As a general rule a grantee under a voluntary deed 
has no standing to reform in a court of equity, at least 
against the grantor; but he may be permitted to re¬ 
form against another voluntary grantee and, in some 
Jurisdictions, although not in others, he may be permit¬ 
ted to reform against the heirs of the grantor. 

As a general rule a grantee under a voluntary 
deed has no standing to reform in a court of equity 
since, never having paid a consideration, he is de¬ 
prived of nothing if mistake does exist;®® and the 
grantee of such a volunteer has likewise been de¬ 


nied relief.7® Accordingly, a correction of a vol¬ 
untary conveyance will not be made on the appli¬ 
cation of the grantee or volunteer or those hold¬ 
ing under him as against the grantor.^i In some 
jurisdictions reformation cannot be had on the 
suit of a grantee against any persons claiming 
through or under the grantor as heirs or devisees ,*^2 
creditors,73 or subsequent grantees,^^ but in other 
jurisdictions, after the death of the donor, it will 
•be granted as between the grantee and the heirs 
at law of the g^rantor where it is clearly shown 
that through mistake the deed failed to carry out 
the proved intention of the donor,7® as where it 
represents a family settlement.^® 

As between volunteers. Equity may grant refor¬ 
mation between volunteers claiming under the same 
deed, when the grantor has no interest in the con¬ 
troversy,77 and also in a contest between heirs, both 
of whom are voluntary grantees from the deceased 
donor.78 However, it has also been held that a vol¬ 
untary conveyance will not be reformed at the suit 
of a grantee who is not the natural object of the 
donor’s bounty but is a mere stranger.7® 


66. N.C.—Moore v. Quince, 13 S.S3. 
872, 109 K’.C. 85. 

58 ax p 914 note 96. 

67. Ala.—Kinney v. Kinney, 161 So. 
798, 230 Ala. 558. 

58 ax p 914 note 90. 

68. Mo,—PhUlips V. Cope, 111 S.W. 
2d 81. 

69. Miss.—^Elliott v. Daves, 170 So. 
680, 176 Miss. 846. 

Tex.—Williams v. Nettles, Clv.App., 
66 'SJW’.2d 321, error dismissed. 

53 ax p 978 note 39. 

70. Me.—^Henderson v. Dickey, 35 
Mo. 120. 

71- Ala.—Corpus Juris cited la. Kin¬ 
ney V. Kinney, 161 So. 798, 799, 
230 Ala. 558. 

Ark.—Vines v. Thomas, 36 S.W.2d 87. 
III.—^Reinberg v. Heiby, 88 N.B.2d 
848, 404 Ill. 427. 

Neb.—^Dowding* v. Dowding, 40 N.W. 

2d 245, 152 Neb. 61. 

N.T.—Simms v. Simms, 249 N.T.S. 
171, 139 Misc. 726. 

Old.—Green v. Votaw, 13*4 P.2d 867, 
192 Okl. 136. 

Tex.—Carter v. McDonald, CivApp., 
172 S.W.2d 767, error reused. 

68 C.X p 918 note 86. 

72. Ill.—Relnberg v. Heiby, 88 N.B. 

2d 848, 404 Ill. 427. 

Ohio.—Lyon v. Balthls, 166 N.B1. 816, 
24 Ohio App. 57. 

Tex.—Carter v. McDonald, CivApp., 
172 S.W.2d 767, error refused, 

63 C.X p 913 note 86. 

^3. IlL—Heinberg v. Heiby, 88 N.B. 
. 2d 848, 404 Ill. 427. 

88 C.X p 918 note 67. 


74. Dl.—^Reinberg v. Heiby, supra. 

75. Okl.—Green v. Votaw, 134 P.2d 
367, 192 Okl. 136. 

53 C.X p 914 note 91. 

The principles predndlag reforma¬ 
tion of a voluntary conveyance at 
the suit of a grantee against the 
grantor during his lifetime do not 
apply in favor of the grantor's heirs 
after his death since, when the rear 
son for a rule ceases to exist, so 
should the rule.—^Dowding v. Dowd- 
ing, 40 N.W.2d 245, 162 Neb. 61. 
Sorlveaer’s mistake 
Where grantor executed voluntary 
conveyance to property in possession 
of grantees in consideration of one 
dollar love and affection and deliv¬ 
ered deed to scrivener to hold, and 
on grantor's death, deed was filed of 
record, and subsequently grantee 
discovered mistake in description due 
to scrivener’s mistake in copying de¬ 
scription, grantees were entitled to 
reformation.—^Dowding v. Dowding, 
supra. 

Oonveyaace by Joint tenant 
Where mother and father owned 
realty as Joint tenants, and mother 
conveyed her interest to the five chil¬ 
dren, but description in deed of gift 
was erroneous, and thereafter father 
induced three of the children to re¬ 
convey to mother, and mother died 
and father remarried, the two Chil¬ 
dren who refused to reconvey were 
entitled to have the deed reformed, 
although they had never paid any 
consideration for deed.—^Reina v. Br- 
assarret, Cal.App., 229 P.2d 92. 

76. Miss.—^Blliott V. Daves^ 170 So. 
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680. 176 Miss. 846—Herod v. Robin¬ 
son, 115 So. 40, 149 Miss. 354. 

77. Md.—Kiser v. Lucas, 186 'A 441, 
170 Md. 486. 

53 ax p 914 note 94. 

In New 7ork 

(1) Reformation has been permit¬ 
ted in a suit between volunteers.— 
Simms v. Simms, 249 N.T.S. 171, 139 
Misc. 726. 

(2) But it has also been stated 
generally, in a suit involving a trust 
instrument, that as between volun¬ 
teers the courts will not entertain 
Jurisdiction to correct a defective in¬ 
strument—^Union Trust Co. v. Board- 
man, 213 N.TJS. 277, 215 App.Dlv. 73. 

78. Miss.—Spencer v. Spencer, 76 
So. 770, 116 Miss. 71. 

53 O.X p 914 note 95. 

MfBtaTre of scrivener 
Where father directed his lawyer 
to prepare trust instrument cover¬ 
ing twenty-four acres of land so that 
each of two daughters would receive 
on father's death a deed to twelve 
acres, but through lawyer's mistake 
in drafting trust instrument and 
deeds, one daughter was entitled to 
receive only four acres thereunder 
and the other daughter twenty acres, 
on father’s death daughter who was 
entitled to receive only four acres 
under the instrument as drawn was 
entitled to have trust Instrument and 
the two deeds reformed so as to con¬ 
form to intention of deceased father. 
—Reinberg v. Heiby, 88 N.B.2d 848, 
404 Ill. 427. 

79. Colo.—Sweeney v. Peterson, 103 
P.2d 10((4, 106 Colo. 287. 
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Improvements or expenditures by grantee. A 
voluntary conve 3 ^ance may be reformed where the 
grantee has gone into possession and has made 
valuable improvements,so but the rule does not ap¬ 
ply where the grantee i® the wife of the grantor 
and both reside on the premises after the convey- 
ance.si Defects in a conveyance to a charitable use 
were supplied where money had been advanced and 
labor and materials furnished on the strength of the 
promise of the donor.ss 

d. What Conveyances Are Volnntaiy 

A conveyanoe Is voluntary so as not to permit of ref¬ 
ormation when there is no consideration, valuable or 
meritorious. Any valuable consideration, however small, 
may be sufficient, but in some Jurisdictions love and af¬ 
fection, or a nominal monetary consideration and love 
and affection, have been held to be insufficient. 

A convejrance is voluntary so as not to permit 

80. Salt l3j mortffagee 
Where a grantee in a deed, gfiven 

for love and affection only, went into 
possession of land and made Im¬ 
provements, and thereafter mort¬ 
gaged the premises for a vaJuable 
consideration, a suit by the mortga¬ 
gee for a correction of a mistake in 
the deed was held to be properly 
maintained against the grantor and 
his heirs.—Cummings v. Freer, 26 
Mich. 128. 

81. Ark.—’Kaylor v. Lewis, 208 S.W. 

2d 185, 212 Ark. 786. 

82. Ill.—^Price V. School Directors, 

68 Ill. 462. 

83. Okl.—Oorpus Juris piloted in 
Shintaffer v. Borem, 81 P.2d 569, 

662, 167 Okl. 647. 

58 C.J. p 914 note 97. 

PerfoxxnaiLoe of legal duty 

(1) Nursing services rendered and 
to be rendered by husband to wife 
were not either a /*valuahle" or 
'Meritorious consideration,** for 
wife’s deed of her separate property 
to husband through a' trustee such 
as would support husband’s action 
against wife’s devisee to reform 
deed, since the husband had a legal 
duty to care for his wife.—Carter v. 

McDonald, Tex.Clv.App., 172 S.W.2d 
767, error refused, 

(2) A parent’s duty to support his 
<^ld does not furnish such con¬ 
sideration as will warrant reforma¬ 
tion of a deed from parent to child.— 

Marvin v. Kelsey, 27 N.E.2d 469, 878 
UL 689. 128 A.L.B. 1295. 

84. Minn.—Sharpe v. lEtogers, 12 
Minn, 174.' 

85. Okl.—Oorpus Juris anoted in 
Shintaffer y. Borem, 81 P.2d 669, 

562, 167 Oku 647. 

63 C.J. p 914 note 2. 

Use of land for spedfled purposes 
Conveyance by city of practically 


of refonnation, when there is no consideration, val¬ 
uable or meritorious,83 and a consideration will not 
be implied from a seal.84 Any valuable consider¬ 
ation, however small, has been held sufficient,85 
as where there is a consideration of one dollar,8® 
one dollar and other valuable consideration,8 7 bene¬ 
fits received from religious instruction,88 service 
performed by the grantee for the grantor,83 unless 
there is no antecedent contract for such services,®® 
services by the grantee to the grantor and the pay¬ 
ment of a debt of the grantor,® i a promise to make 
annual payments to the grantors during their life¬ 
time,®® a promise to pay a third party for labor 
expended on premises conveyed together with care 
and support of the grantor,®® a promise to pay off 
all the existing indebtedness of the grantor and love 
and affection,®^ a promise to pay a portion of the 
cost of improvements to be built on the premises,®5 
an existing debt,®® a preexisting ddbt,®^ or a pro- 

mation of the deed.—^Mlles v. Miles, 
87 So. 112, 84 Miss. 624. 

88. Okl.~Cbtfpn8 Juxls quoted is 
Shintaffer v. Borem, 31 P.2d 569, 
562, 167 Okl. 947. 

53 C.J. p 915 note 8. 

True consideration greater than dol¬ 
lar 

The rule that equity has no juris¬ 
diction to reform a deed made to evi¬ 
dence a voluntary conveyance was 
inapplicable, where bill alleged and 
decree found that, although the deed 
recited but one dollar consideration, 
the purchaser paid the full purchase 
and agreed price therefor.—Gromer 
V. Molhy, 52 N.B.2d 772. 386 Ill. 288. 

87. MiclL—Scott V. Grow, 8 N.W.2d 
254, 801 Mich. 226, 141 AL.B. 819 
—^Blanchard v. Kingston, 193 N.W. 
241, 222 Mich. 681. 

53 aJ. p 916 note 8 [a]. 

88. N.J.—'Visitors M. B. Church v. 
Town, 20 A. 488, 47 N.J.Bki. 400. 

89. Ill.—Finch V. Green, 80 N.E. 818, 
226 Dl. 304. 

53 C.!*. p 915 note 5. 

9a Ill.—^Legate v. Legate, 94 NJBJ. 
498, 249 Ill. 859. 

9L Ill.—Negley v. Ingleman, 166 N. 
B. 477, 836 Dl. 52. 

98. Neb.—Oft v. Ohrt, 260 N.W. 
671, 128 Neb. 848. 

93. Neb.—Plnkham v. Pinkham, 83 
N.W. 887, 85 N.W. 286, 60 Neb. 
600. 

94. Ga.—Smith v. Barksdale, 84 S. 
B, 582, no Ga. 278. 

Ky.—Bronston v. Bronston, 133 S.W. 
58^ 141 Ky. 639. 

95. Or.—Clark v. Hindman, 79 P. 66, 
46 Or. 67. 

9a Ind.—Comstock v, Coon, 36 'N.BL' 
909, 186 Ind. 649. 

97. Ind.^-CJltizens* Nahj Bank 
Judy, 48 N.& 259, 146 Ind. 822. 


worthless land, on condition that 
railroad grantee would use it for 
terminal and other purposes, was 
held not mere "gratuity,” precluding 
reformation.—Tampa Northern R. 
Co. V. City of Tampa, 140 So. 811, 
104 Fla. 481. rehearing denied 141 So. 
298, 104 Fla. 481. 

Belease of rights as heir 

A wife who joined in a deed with 
her husband and who received in 
consideration therefor a release of 
such rights as an adopted child 
might have had as an heir in the 
estate of the husband was not pre¬ 
cluded from securing reformation of 
the deed on the ground that the deed 
was a voluntary conveyance of the 
wife’s dower and homestead rights. 
—Owens V. Lackey, 26 So.2d 428, 247 
Ala. 637. 

Property purchased with grantee’s 
earnings 

Where brothers and sisters con¬ 
veyed their interests in farm inherit¬ 
ed from deceased father to oldest 
child in consideration of fact that it 
had been purchased in part out of 
his earnings before and after at¬ 
taining majority and that his labor 
on farm had afforded support to 
parents and other children and con¬ 
tributed to value of cash assets of 
estate In which all shared equally, 
conveyance was not without con¬ 
sideration so as to preclude correc¬ 
tion in equity of error in description 
of land conveyed.—Makl v. Karvonen, 
34 NJW’.2d 469, 322 Mich. 696. 

Purchase of interest in grantor’s 
estate 

Where a part of the consideration 
for the conveyance of certain land 
to plaintiffs was the purchase of an 
interest in the grantor’s estate, plain¬ 
tiffs were not mere volunteers, pre¬ 
cluding them from procuring a refer- 
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vision for the security of a loan.®® 

A good or meritorious consideration,®® or a nom¬ 
inal monetary consideration and love and affection,^ 
have been held suflEcient, under proper circumstanc¬ 
es, to permit reformation, but in other jurisdictions 
love and affection,® or a nominal monetary con¬ 
sideration and love and affection,® have been held 
to be insufficient. 

A conveyance to the original grantors by a third 
person who temporarily held title to effectuate a 
purpose of the original grantors is not a voluntary 
conveyance within the rule precluding reformation 


of voluntary conveyances.^ If a deed recites a 
valuable consideration as between the parties, ref¬ 
ormation will not be denied on the ground that it 
was a voluntary conveyance.® 

§11. Invalidity of Instrument 

As a general rule equity will not reform a void Instru¬ 
ment. 

As a general rule, inasmuch as reformation de¬ 
pends on the existence of a valid oocitract,® equity 
will not reform a void instrument nor will it re¬ 
form an instrument stating a contract which is 
void,® or a contract which is illegal,® or immoral in 


Mi<^.—^Lee State Bank v. McBlheny, 
198 NJW. 928, 227 Mich. 322. 

88. Okl.—^Bastin v. Schafer, 86 P. 

349, 16 Okl. 607. 

63 C.J. p 915 note 13. 

99. Ala.—O'Rear v. 0*Rear, 122 So. 

645, 219 Ala. 419. 

63 C.J. p 914 note 1. 

Wife of grantor 

Grantee's status as deceased gran¬ 
tor's wife placed her in stronger po¬ 
sition than mere volunteer as re¬ 
spects right to reformation of con¬ 
veyance.—Simms v. Simms, 249 N.Y. 

S. 171, 139 Misc. 726. 

1. One doUaar and love and. affection 
Go.—Iilfsey ▼. Mims, 20 S.B3.2d 82, 

198 Ga. 780. 

Ind.—^Mason v. Moulden, 58 Ind. 1. 
Okl.—Shlntaffer v. Rorem, 31 P.2d 
669, 167 Okl. 647. 

S.C.—Groce v. Benson, 167 S.B!. 161, 
168 S.a 145. 

Pive doUaars and love and affection 
S.C.—^Lawrence v. Clark, 104 S.E. 330, 
115 S.C. 67. 

2. Ark.—^Kaylor v. Lewis, 208 S.W. 
2d 186, 212 Ark. 785. 

m. —^Marvin v. Kelsey, 27 N.E.2d 
469, 373 Ill. 589, 128 AUR. 1296. 
63 C.J. p 914 note 99. 

3. One dollar and love and affection 
Ark.—Wells v. Smith, 129 S.W.2d 

251, 198 Ark. 476—Howard v. How¬ 
ard, 238 S.W. 604, 152 Ark. 387. 
Ill.—Strayer v. Dickerson, 68 N.B. 
767, 206 Ill. 267, 

4. Mich.—Scott V. Grow, 3 !N’.W.2d 
264, 301 Mich. 226, 141 AL.R. 819. 

Holding title TULtU dlvoroe of gran¬ 
tors 

Where third person temporarily 
held title to land conveyed to her hy 
husband and wife in order to effectu¬ 
ate an agreement as to holding or 
division of title after grantors had 
obtained a divorce, the absence of a 
monetary consideration for reconvey¬ 
ance to grantors did not preclude 
reformation for mutual mistake un¬ 
der the rule that equity will not 
rectify alleged mutual mistake in 
a voluntary conveyance.—Scott v. 
Grow, supra. 


6. Ala.—Skelton v. Tyner, 26 So.2d 
160, 247 Ala. 611—O'Rear v. O'Rear, 
122 So. 645, 219 Ala. 419. 

6. N.T.—^In re Suffolk County Trust 
Co., 65 N.T.S.2d 243. 

63 C.J. p 915 note 16. 

7. Iowa.—In re Divelbess* Estate, 
249 N.W. 260, 216 Iowa 1296. 

63 C.J. p 916 note 16. 

Testaanentary gift 
An Instrument which purported to 
convey at grantor's decease all of 
his personal property in trust, which 
was Ineffective because It was tes¬ 
tamentary in character and not wit¬ 
nessed as required by statute of wills, 
could not be reformed so as to op¬ 
erate as a gift inter vivos in trust— 
Trustees of Synod of Reformed Pres¬ 
byterian Church of North America 
V. Horel, 16 N.W.2d 209, 236 Iowa 281. 
Deed not legally deUvered 
A grantee who had obtained no 
title under a deed not legally de¬ 
livered was not entitled to reforma¬ 
tion thereof.—Johns v. Scobie, 86 
P.2d 820, 12 Cal.2d 618, 121 AL.R. 
1404. 

a Cal.—McClure v. Cerati, 194 P.2d 
46, 86 CaJ.App.2d 74. 

Ga.—^Meeks v. Seawell, 33 S.E.2d 160, 
198 Ga. 817. 

53 C.J. p 916 note 17. 

Daok of coasideratioii 

(1) Mortgage, which failed for 
want of consideration, cannot be 
made basis for bill to correct mistake 
therein.—^Dawson v. J. A Lindsey & 
Co., 134 So. 662, 223 Ala. 169. 

(2) Where agreement relied on as 
authorizing tenant's removal of 
building on premises shows on its 
face want of consideration and mu¬ 
tuality, it could not be reformed by 
inserting stipulation alleged to have 
been omitted by mistake.—Stone v. 
Wilson, 171 S.B. 260, 177 Ga. 810. 
Fablio policy 

A deed looking to separation and 
divorce, delivered by husband to 
wife at time when they were liv¬ 
ing together, approximately seven 
months before separation and more 
than a year prior to filing of divorce 
I suit, void on ground of '*publlc pol¬ 
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icy," could not form basis of action 
by wife to reform description in such 
instrument.—^Blaine v. Blaine, Tex. 
Civ.App., 207 S.W.2d 989. 

Restraint on allMiation 

A clause which is void as a re¬ 
straint on edienation may not be re¬ 
formed to restrict alienation during 
the lifetime of one of the parties.— 
Sisters of Mercy of Cedar Rapids v. 
Lightner, 274 N.W. 86, 228 Iowa 1049. 
9. Ind.—Evansville City School Corp. 

V. Hickman, 94 N.B. 828, 47 Ind. 

App. 500. 

68 C.J. p 916 note 18. 

Agreement to pay Income taxes for 
another 

(1) A complaint for reformation of 
contract so as to require divorced 
husband to pay federal and state in¬ 
come taxes on alimony paid annual¬ 
ly to wife under agreement stated 
good cause of action as far as fed¬ 
eral income taxes were concerned, 
but did not state good cause of ac¬ 
tion as to state income taxes, in view 
of state statute making unenforce¬ 
able an agreement by one person to 
pay another person's state Income 
taxes.—^Metcalf v. Metcalf, 87 N.Y.S. 
2d 122, 274 App.Div. 744. 

(2) Provision in separation agree¬ 
ment that income tax wife may be 
required to pay on amount received 
from husband shall be paid by hus¬ 
band Is illegal and will not be add¬ 
ed to separation agreement in pro¬ 
ceedings for a reformation thereof.— 
Borax v. Borax, 69 N.Y.'S.2d 616. 
Violation, of Sherman Act 

Where parties in pari delicto en¬ 
tered into written agreement pro¬ 
viding royalties for use of patents 
and containing provisions for mini¬ 
mum price in conflict with Sherman 
Act and consideration permeated all 
covenants, court of equity would not 
reform contract by striking out ad¬ 
mittedly Invalid provisions.—Reyn¬ 
olds Metals Co. v. Metals Disinte¬ 
grating Co., D.C.N.J., 8 tP.R.D. 849, 
affirmed, C.A., 176 F.2d 90. 
Violation of Fair Dabor Standards 
Aot 

Reformation of a contract which 
in terms violates Fair Labor Stand- 
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its tendency^* A contract made by a person in- 
competent to contract cannot be refonned.^^ Equi¬ 
ty will not reform a void sheriff’s deed,!^ at least 
where the execution and proceedings thereunder 
contain tlhe same imperfections nor will it re¬ 
form a deed which is void because of a noncompli¬ 
ance with a statutory requirement^^ A deed by an 
executor made to correspond with an order for the 
sale of the property cannot be reformed so as to 
conform to an invalid option to sell at private 
sale.^® The doctrine that, where a landlord has 
leased a greater estate than he is able to give, 
if the boundaries between the excess and that which 
may be given are clearly distingui^able, the les¬ 
sor may be decreed to grant a lease to the full ex¬ 
tent of his granting power, is inapplicable to an 
unauthorized perpetual lease by the trustees of a 
public schooLis 

Even though a deed is void because the grantee 
is not a person in being, it may be reformed to 
conform to the equitable rights growing out of the 
conveyance So a deed executed to a deceased 
grantee instead of to his heirs or executors may 
be reformed,i8 but a mortgage so executed has been 
refused reformation where it was given to defraud 
creditors.!^ Where a covenant in a deed to a ceme¬ 
tery association to pay the grantor a stated per¬ 
centage of the proceeds of lot sales was invalid be¬ 
cause the amount of profit thus provided for was 
unliquidated, the normal remedy of rescission hav¬ 
ing been lost because of the burial uses to which 

ards Act would tend to frustrate the 
administration of the act and con¬ 
travene its policy.—Adams v. Union 
Dime Sav. Bank, C.CJLN.T., 144 F. 

2d 290, certiorari denied 65 S.Ct. 85, 

823 U.S. 751, 89 L.Bd. 602. 

10. U.S.—Lemmons v. Flanakln, 

SuperArk., 15 F.Cas.No.8,289b, 

Hempst 82. 

11. Mo.—'McHeynolds v. Grubb, 51 S. 

W. 822, 150 Mo. 852, 78 Am.S.R. 

448. 

12. Ala.—Reddick v. Longr, 27 So. 

402, 124 Ala. 260. 

53 CJ. p 915 note 17 [c] (1). 

13. Ark.—^Landon v. Morris, 86 S.W. 

672, 75 Ark. 6. 

Ind.—^Rosrers v. Abbott, 37 Ind. 188. 

53 C.J. p 915 note 17 [c] (2). 

14i Xy .—Duncan v. Jenkins, 286 S. 

W. 783, 215 Ky. 543. 

53 O.J. p 916 note 21. 

Reformation of deed defectively 
executed by married woman see 
infra i 61. 

OoBveyaaoe of oonminiilty property 
Reformation of an instrument con- 
veylns: community property may not 
be had where the deed was not in 
substantial compliance with the stat- 

76 C.J.S.—22 


the land has been put, it was held that the deed will 
be reformed to provide for a reasonable profit of a 
liquidated amount^® A contract which through 
mutual mistake provides for the collection of usury 
or otiher unlawful result not intended by the par¬ 
ties may be reformecL^i 

§ 12. Instruments Executed under Power 
Conferred by Statute 

The courts are divided as to the power of a court of 
equity to reform a deed or conveyance executed pursu¬ 
ant to a power conferred by statute. 

The courts are divided as to the power of a court 
of equity to reform a deed or conveyance ex¬ 
ecuted pursuant to a power conferred by statute and 
not pursuant to a voluntary agreement Although 
in some jurisdictions it is held that instruments giv¬ 
en pursuant to statutory authority may be re- 
formed^^ and that a sheriff’s deed may be re¬ 
formed,^3 in others it is held that an instrument 
imperfectly executed in performance of a statutory 
power cannot be reformed,^^ and that this applies 
to a sheriffs deed,^^ particularly where the pro¬ 
ceedings on which the sale is based contain the same 
imperfections.23 Where a statute prescribes a 
different method of relief against mistake or acci¬ 
dent in a sheriff’s deed, the statutory method is ex¬ 
clusive and reformation cannot be had.^*^ 

§ 13. Particular Instruments 

a. Contracts 

b. Deeds 

20. ^.J.-^^Bliss V. Linden Cemetery 
Assoc., 96 A. 1001, 85 N.J.Fa. 501. 

21. U.S.—Cade v. Union Central Life 
Ins. Co., D.C.Tex., 6 F.Supp. 832. 

22. N.T.—400 East 68tlx St Corp. 
V. Weiner, 88 N.T.S.2d 155, 179 
Misa 213. 

23. N.T.—BarUett v. Judd, 21 M.T. 
200, 78 Am.D. 131, overruling Ma¬ 
son V. White, 11 Barb. 173. 

24. Ark.—^Dover v. Bickle, 285 S.W. 
386, 171 Ark. 683. 

53 C.J. p 916 notes 33, 36. 

25. Pa—Trachtenbersr v. Glen AI- 
den Coal Co., 47 A.2d 820, 354 Pa 
621, 172 A.L.R. 647. 

53 aj. p 917 note 34. 

Reformation of invalid sherllTs deed 
see supra § 11. 

Correction as to misdescriptions see 
infra § 42. 

26. Pa—^Trachtenberg v. Glen Alden 
Coal Co., 47 A.2d 820, 354 Pa 621, 
172 A.L.R. 647. 

63 C.J. p 917 note 35. 

27. Mo.—Hill Inv. Co. v. Peter Ger- 
lach Co., 293 S.W. 102. 

63 C.J. p 917 note 38—23 Cjr. p 740 
note 15. 


utory requirement that husband and 
wife join in a deed affecting com¬ 
munity property.-^enkins v. Hunt- 
singer. 126 P,2d 327, 46 N.M. 168. 

15. Ga—^R. O. Campbell Coal Co. v. 
Baker, 83 S.E. 105. 142 Ga 484. 

16. Vt—^Powers v. Caledonia Coun¬ 
ty Grammar School, 106 A. 836, 93 
Vt 220. 

17. Web,—Fisher v. Standard Inv, 
Co„ 15 NJW.2d 365, 146 Neb. 80. 

Deed to estate 

Where security deed as alleged re¬ 
sult of mutual i^stake was executed 
to the “Sarali J. Mosby Estate,"' 
whereas It was intended to designate 
the persons beneficially Interested 
therein, it was held that under the 
particular pleading in the case, refor¬ 
mation Would not he denied on 
ground that the deed was void be¬ 
cause the grantee was not a legal 
entity.—^McCollum v. Loveless, 200 
S.E. 115, 187 Ga. 262. 

18. Fla—^Hutto V. Hutto, 68 ISo. 
914, 66 Fla 504. 

19. S.C.—Allgood V. Allgood. 132 S. 
m 48, 134 S.C. 233. 
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c. Mortgages or deeds of trust 

d. Other instruments 

a. Contracts 

The rules permitting the reformation of Instruments 
to conform to the Intention of the parties have been ap¬ 
plied to contracts. 

The rules permitting the reformation of instru¬ 
ments to conform to the intention of the parties 
have been applied to contracts,28 including, among 
other contracts,29 contracts for exchange of prop¬ 
erties,contracts for sale of real estate,8i contracts 
for sale of community property,82 contracts for sale 
of personal property,88 contracts for sale of leas¬ 
es,84 contracts for sale of patent rights,85 building 


contracts,88 contracts for making airplanes,87 
contracts made by agent,88 contracts of a city,89 
contracts of suretyship,4® and contracts to refrain 
from the practice of medicine.4i A contract made 
pursuant to a decree of a court may'be reformed.42 

Marriage settlements. Equity may, in a proper 
case, reform contracts of marriage settlement.48 

b. Deeds 

Where the proper grounds are shown, equity will re¬ 
form a deed so as to express the true Intention of the 
parties. 

When the proper grounds are shown, equity will 
reform a deed so as to express the true intention 
of the parties.44 xhe reformation of a deed, ab- 


28. tJ.S.—^Massachusetts Bonding* & 
Ins. Co. V. Lundy, C.CA.Iowa, 160 
F.2d 680—^Board of ComTs of Port 
of New Orleans v. U. S., 69 Ct-Cl. 
62. 

Al€u—National Life & Accident Ins. 
Co. V. SafCold, 144 So. 816, 225 Ala. 
664. 

Ga.—-West Lumber Co. v. Moore, 176 
S.B. 642, 179 Ga. 302. 

Iowa.—Snell v. S. S. Kresge Co., 263 
N.W. 493, 220 Iowa 837. 

Tenn.—-Whitaker v. Moore, 14 Tenn. 
App. 204. 

63 C.J. p 917 note 43. 

Executed and executory contracts 
see supra § 9. 

Type of oontraot 

N.T.—^Rlver Theatre Corp. v. Fidel¬ 
ity & Deposit Co. of Md„ 90 N.T.S. 
2d 614, affirmed 97 N.T.S.2d 550, 277 
AppDiv. 770, appeal denied 98 N.Y. 
S.2d 386, 277 App.Div. 872. 

29. Mich.—>Kobyllnski v. Szeliga, 11 
N.W.2d 899, 807 Mich. 306. 

53 C.J. p 917 note 44. 

AsBtutnption of ohllgatioiui of vendor 
Where purchaser of gasoline filling 
station orally undertook to assume 
clause of contract between vendor 
and his vendor providing for liqui¬ 
dated dama.ges for failure to use 
specified petroleum products, but pro¬ 
vision was omitted by mutual mis¬ 
take from agreement as reduced to 
writing, agreement was subject to 
reformation by including the clause 
in agreement so as to entitle vendor 
to recover from purchaser when 
Judgment was rendered against ven¬ 
dor for breach of clause when pur¬ 
chaser failed to comply with clause. 
—Naramore v. Masl^ 197 P.2d 905, 
52 N.M. 336. 

OozLtzact to pay real estate oonutnis. 
Biona 

Gai.—Calhoun v. Downs, 297 P. 648, 
211 Cal. 766. 

Wash.—Geoghegan v. Dever, 194 P. 

2d 897, 30 Wash.2d 877. 

Contract for aervloea 
Mich.—Amick v. Hickey, 235 -NIW. 
869, 264 Mich. 37. 


30. Kan.—^Higgins v. Linn County 
Bank, 276 P. 143. 127 Elan. 772. 

63 C.J. p 917 note 45. 

31. Ala.—^Moore v. Clay, 7 Ala. 742. 
Ark.—Friedman v. Hampton, 224 S. 

W.2d 794, 216 Ark. 244. 

Cal.—Jefferson v. Pietroroia, 54 P.2d 
7, 6 Cal.2d 222. 

Mont.—^Ayers v, Buswell, 238 P. 691, 
73 Mont 518. 

Neb.—Kear v. Hausmann, 41 N.W.2d 
850, 152 Neb. 512. 

Wis.—^Kuester v. Rowlands, 26 N.W. 

2d 639, 250 Wis. 277. 

53 C.J. p 918 note 46. 

32. Wash.—Itkln v. Jeffery, 216 P. 
861, 126 Wash. 47. 

33. Iowa.—^Pitch V. IPlinn, 200 N.W. 
402, 198 Iowa 823. 

53 C.J. p 918 note 48. 

34. Ala.—Consumers' Coal Co. v. 
Yarbrough, 60 So. 897, 194 Ala. 482. 

35. Cal.—^Holmes v. Anderson, 285 
P. 1010, 90 Cal.App, 276. 

53 C.J. p 918 note 50. 

36- Ark.—Tri-State Constr. Co. v. 
Watts, 237 S.W. 690, 162 Ark. 110. 

53 C«J. p 918 note 51. 

37- U.S,—Ordnance Engineering Co. 
V. U. S., 62 CtCl. 204. 

38. Cal.—Wilson v. Shea, 229 P. 945, 
194 Cal. 653. 

53 C.J. p 918 note 68. 

39. Cai.—^McKevitt v. Sacramento, 
208 P. 132, 56 Cal,App. 117. 

58 C.J. p 918 note 54. 

40. Ind.—Ransbury v. tJ. S. Fidelity, 
etc., Co., 124 N.B. 765, 71 In<LApp. 
804. 

Iowa.—State v. Kronstadt, 216 N.W. 

[ 707. 204 Iowa 1161. 

41. Tex.—^Latham v. Butler. Civ. 
App.. 17 SiW.2d 1088. 

42. N.Y.—400 East 58th St Corp. v. 
Weiner. 38 N.Y.S.2d 166. 179 Misc. 
213. 

Flan, of reorganisation 
Where there was a mistake in re- 
ducihg to writing a plan of reorgani¬ 
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zation approved by a justice since 
deceased, the court would reform it 
to express the conceded intention of 
the parties.—400 East 58th St Corp. 
V. Weiner, supra. 

43. Ky.—^Brooks v. Brooks, 58 S.W. 
450, 22 Ky.L. 555. 

30 C.J. p 664 note 82—63 C.J. p 920 
notes 80-82. 

44. Ala.—Owens v. Lackey, 26 So. 
2d 423, 247 Ala. 537—Kinney v. 
Kinney, 161 So. 798, 230 Ala. 558 
—^McKleroy v. Dishman, 142 So. 
41, 225 Ala. 131. 

Colo.—^Hooper v. Capitol Life Ins. 

Co., 20 P.2d 1011, 92 Colo. 376. 
Fla.—Tampa Northern R. Co. v. City 
of Tampa, 140 So. 311, 104 Fla. 
481, rehearing denied 141 ISo. 298, 
104 Fla. 481. 

Ga.—^Miller v. Rackley, 84 S.E.2d 
438. 199 Ga. 370. 

Ill.—Remus v. Scbwass, 92 N.E.2d 
127, 406 Ill. 63—Gromer v. Molby, 
52 N.E.2d 772, 385 Ill. 283. 

Ind,—Stack v. Commercial Towel & 
Uniform Service, 91 N.B.2d 790, 
120 Ind.App. 483. 

Kan.—^Federal Land Bank of Wich¬ 
ita . V. Bailey, 134 P.2d 409, 156 
Kan. 464. 

Ky.—O'Donnell v. O’Donnell. 202 S. 
W.2d 999, 806 Ky. 60—Sears v. 
Sears, 147 S.W.2d 1036, 285 Ky. 
371. 

La.—Taylor v. Taylor, App., 23 So. 
2d 563, affirmed 24 So.2d 74, 208 La. 
1053. 

Mo.—Mueller v. Brooks, 189 S.W.2d 
113, 238 Mo.App. 846. 

Nob.—(Fisher v. Standard Inv. Co., 
16 N.W.2d 866, 146 Neb, 80—Oft v. 
Ohrt, 260 NJW. 671, 128 Neb. 848. 
N.J.—Cohen v. Chrissanthis, 162 A. 
647, 9 N.J.M1SC. L 

Ohio.—^Nolan v. Bender, App., 61 N.B. 
2d 628—^State Sav. & Loan Ass’n 
v. Engel, 4 Ohio Supp. 118, affirmed, 
App., 72 N.B.2d 779. 

Okl.—^Phillips V. Johnson, 217 P.2d 
520, 202 Okl. 645—Shintaffer v. 
Rorem, 31 P.2d 559, 167 Okl. 647. 
Pa.—^Harrison v. JoneA Com,Pl., 37 
Luz.Leg.Reg. 327. 
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solute on its face, into a mortgage or simple se¬ 
curity, stands on the same footing with that of the 
reformation of any other instrument.^® The deeds 
of commissioners or administrators made under or¬ 
der of court may be reformed under statutes which 
so provide,^® but, in the absence of statute, the 
rule has been stated tbat such deeds cannot be re¬ 
formed as to matters of substance,^*^ and may-be 
reformed only for clerical errors or in formal mat¬ 
ters.^® It has been held that a commissioner’s deed 
executed after the sale of property to pay a dece¬ 
dent’s debts may not be reformed when it is in ac¬ 
cordance with the decree which ordered the sale.*^^ 
A partition deed signed by heirs and executors as 
an inter partes transaction may -be reformed, al¬ 
though it bears an indorsement of approval by the 
judge.®® 

Deeds incorporated in a will are necessarily tes¬ 
tamentary in their nature, and, hence, not subject 
to reformation.®! 

c. Mortgages or Deeds of Trust 

Where a proper ground therefor exists, a mortgage or 
a deed of trust may be reformed. 

Where a proper ground therefor exists, a mort- 
gage®2 or a deed of trust®® may be reformed, even 


§ 13 

though at the time it was executed it was a home¬ 
stead and the mortgagor’s wife had to join in it®^ 
Where the a^>parent invalidity of a corporate mort¬ 
gage arises from recitals therein which do not con¬ 
form to the real imderstanding and agreement of 
the parties, a court of equity, at the instance of a 
party interested and on sufficient grounds shown, 
will direct alterations to be made in the mortgage 
to make it conform to the agreement of the par¬ 
ties.®® 

After foreclosure of a mortgage reformation may 
be had as against the mortgagee.®® 

d. Other Instruments 

Various Instruments to which the remedy of reforma¬ 
tion has been applied include articles of incorporation, 
bonds, leases, licenses to use patents, negotiable instru¬ 
ments, releases, and settlements of accounts or claims. 
A pardon may not be reformed. 

Among the various instruments to which the 
equitable remedy of reformation has been applied®*^ 
are articles of incorporation,®® assignments for ben¬ 
efit of creditors,®® assignments for indemnity,®® 
attachment affidavits,®! awards of arbitrators,®® 
bills of lading,®® bills of sale,®^ bills of sale for 
vessels,®® bonds,®® guaranties,®*^ leases,®® licenses 


S.C.—Wolf V. Hayes, 169 S.E. 629. 

161 S.C. 293. 

53 C.J. p 918 note 62. 

Reformation of description in deed 
see infra § 42. 

Voluntary conveyances see supra § 
10 - 

45. Ala-—Jones v. McNealy, 35 So. 
1022, 189 Ala. 378, 101 Azn.S.R. 38. 

53 C.J. p 919 note 63. 

46. Ala.—Johnson v. Sandlin, 96 So. 
223, 209 Ala. 430. 

53 C.J. p 919 note 68. 

Reformation as to matters of descrip¬ 
tion in deeds of commissioners or 
administrators see infra 8 42. 

47. Ark.—Hill v. Dillard, 60 S.W.2d 
672, 187 Ark. 486. 

48. Ark.—HUl v. Dillard, supra— 
Cates V. Cates, 247 SJW. 780, 167 
Ark. 181—Gates v. Gray, 106 S.W. 
947, 85 Ark. 25. 

49. Miss.—Cusimano ▼. Spencer, 18 
So.2d 27, 194 Miss. 699. 

50. Hy.—^Barnes v. Tipton, 163 S.W. 
2d 940, 287 Ky. ^66. 

51 „ Mo.—White V. Readlngr, 239 S.W. 
90, 293 Mo. 34^. 

Reformation of wills see the C.J.S. 
title Wills 8 834, also 68 C.J. p 
936' note 85-p 987 note 87. 

58. Fla.—Hox^ns v. Mills, 156 So. 

532, 116 Fla. 650: 

53 C.J. P 919 note 76. 


53. Ark.—Oastler v. Parks, 242 S.W. 
802, 154 Ark. 617. 

Cal.—^Hanlon v. Western Loan 
Bldgr. Co., 116 P.2d 465, 46 CalJ^pp. 
2d 580. 

54. Ark.—Tanner v. Manos, 264 S.W. 
676, 160 Ark. 293. 

63 C.J. p 920 note 76. 

55. m.—West v. Madison County 
Airricultural Board, 82 Ill. 205. 

56. Mo.—Nevins v. Coleman, 200 S. 
W. 445, 198 MoJLpp. 252. 

53 C.J. p 983 note 37. 

Correction of mistake In description 
after foreclosure of mort^a£re see 
infra 8 42. 

57. Ind.—Hay v. Billetter, 148 NJB3. 
159, 83 lndA.pp. 244. 

53 CJ. p 920 note 89. 

Engineer’s certilLcste under contract 
with county for construction of 
bridge approaches, if not truly re¬ 
flecting accurate record of amount 
of work done, may be reformed in 
equity.—^Duval County y. Charleston 
Engineering & Contracting Co., 134 
So. 509, 101 Fla. 341. 

58. N.T.—^Millspaugh v. Cassedy, 
181 N.T.S. 276, 191 AppJDiv. 221. 

59. Or.—Southeast Portland Lumber 
Co. V. Heacock, 275 P. 28, 123 Or. 
248. 

53 C.J. p 920 note 91—6 OJ. P 1261 
notes 2, 3. 

60. XJ.S.—Askew v. Odenheimer, C.C. 
Pa., 2 F.Ca8.No.587, Baldw. 380- 
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61. Tenn.—Seay v. Ferguson, 1 
Tenn.Ch. 287. 

82- Ill.—^Baker v. Pierce, 197 IllA.pp. 
158. 

53 C.J. p 920 note 94. 

63. Mass.—Aradalou v. 27ew York, 
etc., R. Co., 114 N.B. 297, 225 
Mass. 235. 

Tex.—City Nat. Bank v. El Paso, 
etc., R. Co,, Civ.App., 225 S,W. 
391, affirmed 43 S.Ct. 640, 262 U.S. 
695, 67 L.Ed. 1184. 

64. Ga.—Fambrough v. De Vane, 74 
S.B. 762, 138 Ga. 47. 

53 C.J. p 920 note 96. 

65. R.I.—Sprague v. Thurber, 22 A. 
1057, 17 R.I. 464. 

66. Ark.—Huifstuttler v. States 89 
S.W.2d 721, 183 Ark. 993. 

Okl.—^McClure v. Weigand Tea & 
Coffee Co., 12 P.2d 877, 168 Okl. 116. 
53 C.J. p 921 note 98. 

67. Mass.—(Keith v. Thomas, 165 N. 
E. 679, 266 Mass. 566. 

53 C.J. p 921 note 99. 

68. Mo.—fSt. Louis 221 Club v. Mel¬ 
bourne Hotel Corp., App., 227 S.W. 
2d 764. 

N.J.—S. P. Dunham & Co. v. 26 East 
State Street Realty Co., 85 A.2d 40, 
134 N.JJBQL. 237. 

N.T.—John F. James & Sons v. Bur- 
deau, 18 N.T.S.2d 86, 258 Api^JJlv. 
1077. 

53 C.J. p 921 note 1. 
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to use patents,®® negotiable instruments,"^® plats of 
land,*^! powers,*^® powers of attorney,'^® when third 
parties have acquired rights so that the princi¬ 
pals cannot revoke them,*^^ receipts,releases,*^® 
report of commissioners making partition under a 
decree of court,and settlement of accounts or 
claims.'^® A court’s power to reform a deed of 
trust may include llie power to reform all subse¬ 
quent documents which perpetuate the error,*^® 

Equity has refused to reform a memorandum 
of an oral contract which memorandum was not 


adopted by the parties as their contract,®® an unac¬ 
cepted offer of sale,®i the terms of sale stated by 
a receiver selling a lease by order of court,®® a 
tax certificate issued by a city,®® and a statutory 
bond complete on its face to make it conform to 
some understanding that will defeat its purpose.®^ 
A pardon may not be reformed.®® 

Reformation of wills is considered in the C.J.S. 
title Wills § 334, also 68 CJ. p 936 note 85-p 937 
note 87. Reformation of insurance policies is dis¬ 
cussed in Insurance §§ 278-280. 


in. RIGHT OF REFORMATION 


§ 14. In General 

The right to reformation exists Independently of stat¬ 
ute and depends on the facts and circumstances of the 
particular case. 

The right to reformation exists independently of 


statutory enactment,®® although in some jurisdic¬ 
tions it has been conferred by express statutory 
provision.®*^ The right to reformation, and the de¬ 
termination of reformation suits, depend on the 
facts and circumstances of each particular case,®® 


69: TJ.S.—^Rock-Ola Mfg. Corp. v. 
FUben Mfg. Co., C.C.A.Minn., 168 
F.2d 919, certiorari dismissed 69 
S.Ct. 134, 335 U.S. 855, 93 L.Ed. 403, 
certiorari denied 69 S.Ct. 249, 335 
U.S. 892, 93 L.Bd. 430. 

S3 C.jr. P 921 note 2. 

70. Wash.—Akers v. Sinclair, 226 P. 
2d 225. 

Wls.—^Kegel v. McCormack, 272 IST.W. 

650, 225 Wis. 19, 111 A.L.B. 643. 

S3 C.J. p 921 note 3. 

Promissory notes 

Ala.—Copeland v. 'Keller, 129 So. 571, 
221 Ala. 533. 

Fla.—Board of Public Instruction of 
Lafayette County v. Union School 
Fumishingr Co., 129 So. 824, 100 
Fla. 326. 

Mich.—^Montz v. Reutter, 256 N.W. 
351, 268 Mich. 357. 

Mont.—^Bitter Root Creamery Co. v. 
Muntzer, 300 P. 251, 90 Mont 77. 

71. Mich.—Gilbert v. Williams, 121 
N.W. 739. 157 Mich. 226. 

Minn.—Rice v. Kelset, 44 N.W. 636, 
42 Minn. 511. 

72. U.S.—Segee v. Thomas. C.C. 
Conn., 21 F.Cas.No.12,633, 3 Blatchf. 
11 . 

Cal.—Gerdes v. Moody, 41 Cal. 335. 

73. Minn.—Olson v. Erickson, 44 N. 
W. 317, 42 Minn. 440. 

74. U.S.—Oliver v. Mutual Commer¬ 
cial Mar. Ins. Co., C.C.Ma.8S., 18 
F.Cas.No.10,498, 2 Curt 277. 

7B. ICy.—Frazier v. Prestonsburg 
(First Nat Bank, 295 S.W. 148, 
220 Ky. 307. 

63 C.J. p 921 note 8. 

7& Mo.—Tate v. Wabash R. Co., 141 
S.W. 469, 169 Mo.App. 475. 

68 C.J. p 922 note 9. 

General terms In release 

(1) Generally, a release, although 
general In terms, will be reformed so 


as to cover merely the right with 
respect to which parties were actual¬ 
ly dealing. 

Md.—Vincent v. Palmer, 19 A.2d 183, 
179 Md. 365. 

Ohio.—Greenfield v. jffltna Casualty 
& Surety Co.. 61 N.E.2d 226, 76 
Ohio App. 122. 

(2) Where settlement of doubtful 
claim agaanst truck owner for death 
of minor bicyclist was made with 
truclt owner, through his insurer, by 
executing a full release on payment 
of funeral bill, a settlement with 
truck owner being the only matter 
considered or intended, but release 
was executed on forms furnished by 
insurer and provided for release of 
all claims as a.gainst all persons, 
minor's personal representative and 
parents were entitled to have release 
reformed, so that the same would 
not operate as a bar to claim for 
wrongful death against third party. 
—Greenfield v. uSEltna Casualty & 
Surety Co., supra- 

77. Tenn,—^Pulliam v. Wilkerson, 7 
Baxt 611. 

53 C.J. p 922 note 10. 

78. Ky.—New Tork Underwriters 
Ins. Co. V. Louisville 4; N. R. Co., 
148 S.W.2d 710, 285 Ky. 561. 

63 C.J. p 922 note 11—12 C.J. p 346 
note 74. 

Settlement approved by court 

Where property settlement agree- 
1 ment was merely approved by Inter¬ 
locutory divorce decree, and provi¬ 
sion of agreement regarding liabil¬ 
ity for wife's shao:^ of taxes on com¬ 
munity income could only be en¬ 
forced by action on contract, oourt 
of equity had jurisdiction to reform 
it—Tieso v. Tieso, 156 P.2d 669, 67 
CaI«App.2d 872. 

Settlement of paxtnertfliip acoonnte 
Or.—^Howard v, Tettelbaum, 120 P. 
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373, 61 Or. 144—^Powell v. Heisler, 
19 P. 109, 16 Or. 412. 

79. Cal.—^Hanlon v. Western Loan & 
Bldg. Co., 116 P.2a 465. 46 Cal. 
App.2d 580. 

Reformation of deed of trust see 
supra subdivision c of this section. 

80. N.J.—^Lionel C. Simpson Plumb¬ 
ing, etc., Co. V. Geschke, 72 A. 90, 
76 N.J.Bq. 394. 

8L Or.—^Patterson v. Vetsch, 146 
P. 829. 75 Or. 399. 

82. N.Y.—Schwartz v. Cahill, 161 N. 
T.S. 750, 175 App.Div. 68, reversed 
on other grounds 115 N.E. 451, 220 
N.Y. 174. 

83. Fla—Carr v. Kissimmee, 86 So. 
699, 80 Fla 769. 

84. Iowa—^Leach v. Commercial Sav. 
Bank, 213 N.W. 612, 206 Iowa 975. 

85. 'Ark.—Dover v. Blckle, 285 S.W. 
886, 171 Ark. 683. 

63 C.J. p 922 note 15—46 C.J. p 1191 
note 62. 

86. Pa—Schettiger v. Hopple, 3 
Grant 54. 

87. S.D.—^Teutsch v. Hvistendahl, 29 
N.W.2d 389, 72 S.D. 48, opinion ad¬ 
hered to 31 N.W.2d 666, 72 &,D. 195. 

53 C.J, p 922 note 21. 

Statute held inapplicable to pending 
suits 

Ala—Gouldlng Fertilizer Co. v. 
Blanchard, 59 So. 485, 178 Ala 298. 

88. Del.—^Home Life Ins. Co. of 
America v. McCarns, 16 A.2d 587, 
25 Del.Ch. 220. 

Mont—Conner v. Helvlk, 78 P.2d 
641, 106 Mont 437. 

Tex.—Clopton v. Cecil, Clv.App., 234 
S.W.2d 251, error refused, no re¬ 
versible error. 

Utah.'—George v. IFritsch Loan & 
Trust Co., 266 P. 400, 69 Utah 460. 

53 C.J. p 924 note 46 £a]. 
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such as the nature of the mistake,89 the action of 
the parties in dealing with the property after the 
mistake has occurred,90 and similar matters.®! A 
court has no power to strike down one clause of 
a contract and insert another unless the elements 
necessary for reformation are present®® 

Freedom from fault One seeking the aid of a 
court of equity to reform a contract need not 
show that he is wholly free from fault®® 

§ 15. Inadequacy of Remedy at Law 

Reformation will be denied when the remedy at law 
is plain and adequate. 

Where an action arises on an instrument which, 
from mutual mistake or mistake on one side and 
fraud or inequitable conduct on the other, fails to 
express the actual agreement, it is a matter pecu¬ 
liarly within the jurisdiction of a court of equity to 
reform such contract and grant relief in accordance 
with the intention of the parties, because there is no 
adequate remedy at law ;®4 nor is there an adequate 
remedy in admiralty,®® since admiralty has no 
jurisdiction to reform a contract, as discussed in 
Admiralty § 42. Jurisdiction to reform is estab¬ 
lished whenever the remedy at law is inadequate;®® 
but when the remedy at law is plain and adequate, 
reformation will not be granted;®*^ nor will equity 
reform where the facts which would, authorize 


reformation would also defeat a recovery on the 
instrument at law,®® or if the matter sought to be 
reformed is imnecessary because within the scope 
of a statute.®® However, the mere fact that the 
party seeking reformation can maintain an action 
at law for damages does not prevent the granting of 
reformation if the facts justify it! 

Correction by parol evidence. It has been held 
that if the error is such that it must be corrected 
by showing the intent of the parties by parol evi¬ 
dence, the only remedy is by an action in equity to 
reform the instrument;® but under other authority 
the mere omission of the date of execution of an 
instrument does not require reformation to make it 
enforceable or admissible in evidence and is not 
suflScient to g^ve equity jurisdiction,® because the 
remedy at law by parol evidence of the date is 
adequate and equally efficient.^ 

§ 16. Dependent on Eqtdtable Showing 

The right to reformation depends on an equitable 
showing; the party seeking it must have an equity su¬ 
perior to that of him against whom It Is sought. 

The right to reformation of an instrument de¬ 
pends on an equitable showing;® a court, before 
exercising its power of reformation, should scruti¬ 
nize the case carefully and consider its equitable 
or inequitable features.® The instrument must ex- 


Wbether a mistake is to be oox- 
xeoted depends always on the circum¬ 
stances of the case.—Ward v. Ly¬ 
man, 188 A. 892, 108 Vt 464. 
as. Tex,—Clopton v. Cecil, CivA.pp., 
284 S.W.2d 261, error refused no 
reversible error, 

Mistake generally see Infra S§ 25-30. 
no. Tex.—Clopton v. Cecil, supra, 
ai. Tex.—Clopton v. Cecil, supra. 

S2, U.S:—^Moffat Tunnel Improve¬ 
ment Dist. V. Denver & S. L. Ry. 
Co., C.C.A.C 0 I 0 ., 45 F.2d 715, certio¬ 
rari denied Moffat Tunnel Improve¬ 
ment Dist. V. Denver & S. L. R. Co., 
61 S.Ct. 486, 283 U.S. 837, 76 L.Ed. 
1448. ^ 

«3- Ohio.—^Hartman v. Tillett, 89 N, 
E.2d 613, 86 Ohio App. 20. 
Defenses and objections to relief see 
infra SS 43-46. 

•94. Md.—^England v. Universal Fi¬ 
nance Co., 47 A.2d 389, 186 Md. 
432. 

63 C.J. p 922 note 23. 

•95. U.S.—•Koninklljke Nederlandsche 
Stoomboot MciatschapplJ v. Ygle- 
sias, D.C.N.T., 87 F.2d 103. 

as. Ala.—Ginsberg v. Union Central 
Life Ins. Co., 198 So. 866, 240 Ala. 

> 299. 

£3 O.J.' p 922 note 27. 


EJeotment held Inadequate remedy. 
—Scott V. McDonald, 31 So.2d 351, 
249 Ala. 464. 

Bemedy at law held inadequate 

Ala.—Copeland v. Keller, 129 So. 671, 
221 Ala. 533. 

Md.—-England v. Universal Finance 
Co., 47 A.2d 389, 186 Md. 432. 
Mich.—Greater Muskegon Club Bldg. 
V. Commons, 32 N.W.2d 484, 321 
Mich. 371. 

N.T.—Sanborn v. Amron, 246 N.T.S. 

296, 231 App.Div. 67. 

Pa.—Ashbaugh v. Ashbaugh, Com. 

PI., 90 Pittsb.Leg.J. 361. 

63 C.^. p 922 note 27 [a]. 

97. Ala.—-Moss v. Crabtree, 18 So.2d 
467, 245 Ala. 610. 

53 C.J. p 922 note 28. 

TWIsnoTiier of ooxporatiou 

Plaintiff held not entitled to refor¬ 
mation of contract as to name of 
other contracting party, a corpora¬ 
tion, where evidence showed no mu¬ 
tual mistake, but merely misnomer 
of the corporation, his remedy being 
legal and not equitable.—^Berger Mfg. 
Co. V. Phillips Hotel Operating Co., 
67 S.W.2d 997, 228 MoAj>p. 341.. 

98. Iowa.—-People's Trust, etc.. Bank 
V. Engle, 188 N.W. 707, 194 Iowa 
518. 

Matters of reformation generally i9ee 
infra 5S 87-42. 


99. Conn.—^Brainerd v. Arnold, 27 
Conn. 617. 

63 C.J. p 923 note 30. 

1. Mich.—Schwaderer v. Huron-Clin- 
ton Metropolitan Authority, 46 N. 
W.2d 279, 329 Mich. 268. 

2. S.D.—Security Nat. Bank v. White 
Co., 211 N.W. 452, 60 S.D. 598— 
Castle V. Gleason, 141 N.W. 616, 
31 S.D. 590. 

3. U.S.—Queen Ins. Co. of America 
V. Citro, C.C.A.I11., 68 F.2d 107. 

4. U.S.—Queen Ins. Co. of America 
V. Citro, supra. 

5. Ala.—Corpus Juris olted in Mc- 
Cay V. Jenkins, 15 So.2d 409, 410, 
244 Ala 660, 149 A.L.H. 746. 

Ark.—Gibson v. Johnson, 230 S.W. 
578, 148 Ark. 669. 

Mich.—Greater Muskegon Club Bldg. 
V. Commons, 32 N.W.2d 484, 321 
Mich. 371. 

Mo.—Corpru Juris cited in Krick v. 
Thompson, 162 S.W.2d 240, 244, 
349 Mo. 488. 

Mont.—Corpus Juris quoted in Con¬ 
ner V. Helvik. 73 P.2d 641, 646, 
105 Mont. 437. 

I 63 C.J. p 923 note 40. 

6. Or.—Dolph V. Lennon's, Inc., 220 
P. 161, 109 Or. 836. 

63 C.J. p 924 note 41. 

Care in exercise of power see supra 

5 8 . 
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press something which it would be inequitable to 
enforce,'^ and the party seeking reformation must 
rest on an equity superior to that Oif him against 
whom it is sought^ Thus, a deed will not be re¬ 
formed where the contract of sale should have con¬ 
tained lihe clause alleged to have been erroneously 
inserted in the deed.^ Acts of plaintiff after knowl¬ 
edge of the error cannot raise equities in his fa- 
vor.i® A deed will not be reformed so as to in¬ 
clude land not owned by the grantor.^ 

§ 17. Discretion of Court 

Reformation Is discretionary with the court. 

The right to have an instrument reformed is not 
absolute reformation is discretionary with the 


court, and depends on whether, under all the 
circumstances, the remedy is essential to the ends 
of justice.1* Such discretion must be exercised in a 
sound judicial manner,i5 and tlie remedy is not 
to be administered arbitrarily.!5 

§ 18. Necessity of Contract 

There can be no reformation uniess the minds of the 
parties met In a prior contract, agreement, or under¬ 
standing to which the Instrument can be conformed. 

There can be no reformation unless there is a 
preliminary agreement, a prior contract, either writ¬ 
ten or verbal, by which to make the rectification, 
or to which the instrument can be conformed.!'^ 
The minds of the parties must have met in a con- 
tract,i5 because if they did not, there is no con- 


7. U.S.—Hazeltlne Research Corp. v. 
Freed-Eisemann Radio Corp., D.C. 
N.T., 3 F.2d 172, reversed on other 
grounds, C.C.A., 10 P.2d 148. 

Tex.—Corpus Juris cited in Ashby v. 
Gibbon. Clv.App., 69 S.W.2d 446, 
449. 

TTnJUBt enrichment; irreparable dam¬ 
age 

Equity has power to correct a mu¬ 
tual mistake contained in a written 
instrument where it would be un¬ 
conscionable to enforce such instru¬ 
ment because one of the parties 
would be enriched and the other sub¬ 
jected to irreparable damage.—^Eng¬ 
land V. Universal Finance Co., 47 A. 
2d 389, 186 Md. 432. 

Empty legal right 

Manifestly a court of equity will 
not concern itself with on empty le¬ 
gal right out of which no injury has 
grown or can grow.—^Ashby v. Gib¬ 
bon, Tex.Civ.App., 69 S,W.2d 445. 

& HI.—^Briegei v. Moeller, 82 HI. 
267. 

N.J.—A.lterac v. Bushko, 132 A. 611, 
99 N.J.Eq. 213. 

68 C.J. p 924 note 43. 

9. Iowa.—^Horn v. Phillips, 149 N. 
W. 80, 167 Iowa 169. 

la Del.—^Balias v. Harrington First 
Nat. Bank, 132 A. 688, 15 Del.Ch. 
140. 

11. Iowa.—Jahnke v. Seydel, 159 N. 
W. 986, 178 Iowa 3G3. 

63 C.J. p 926 note 68. 

12. U.S.—Weiss V. Turney, CA.Ark., 
173 F.2d 617. 

Iowa.—Merle O. Milligan Co. v. Dott, 
263 N.W. 262, 220 lowa 1043. 
Mont.—Sullivan v. Marsh, 225 P.2d 
868 . 

58 C.J, p 924 note 46. 

13. Colo.—Simpson v. Baber, 220 P. 
235, 74 Colo. 175. 

Iowa.—Merle O. Milligan Co. v. Lott, 
263 N.W. 262, 220 lowa 1043. 
Miss.—Cox Y. Hartford Fire Ina. Co., 
16i0 So. 741, 172 Misa 841. 

58 C.J. p 924 note 47. 


14. Iowa.—^Merle O. Milligan Co. v. 
Lott, 263 N.W. 262, 220 Iowa 1043. 

53 C.J. p 924 note 47. 

15. Mias.—Cox v. Hartford Fire Ina 
Co., 160 <So. 741, 172 Miss. 841. 

16. Mont—Sullivan v. Marsh, 225 P. 
2d 868. 

17. U.S.—Rock-Ola Mfg. Co. v. Pll- 
ben Mfg. Co., C.C.A.Minn.. 168 P.2d 
919, certiorari dismissed 69 S.Ct 
134, 335 U.S. 855, 93 L.Ed. 408, cer¬ 
tiorari denied 69 S.Ct 249, 335 U.S. 
892, 93 L.Ed. 430—St Paul Fire 
& Marine Ins. Co. v. Jones, C.C.A. 
Tex., 98 P.2d 448, certiorari denied 
Jones V. St Paul Fire 8^ Marine 
Ina Co., 69 S.Ct 244, 805 U.S. 651, 
83 L.Ed. 421—Hayes v. Travelers 
Ina Co., C,C.A.Okl., 93 F.2d 568, 
126 A.L.R. 1063—Shipley v. Pitts¬ 
burgh & L, E. R. Co., D.aPa, 83 
F.'Supp. 722. 

Cal.—^Bailard v. Marden, 227 P.2d 10, 
36 Cal.2d 703. 

Conn.—Corpus Juris cited lu Hoffman 
V. Fidelity & Casualty Oo. of New 
York, 6 A.2d 357, 358, 125 Conn. 
440. 

Del.—Miller v. Hob Tea Boom, Ch., 
76 A.2d 577—Colvocoresses v. W. S. 
Wasaerman Co., 28 A.2d 588, 26 Del. 
Ch. 833—^Home Life Ins. Co. of 
America v. McCarns, 16 A.2d 587, 
25 DetCh. 220—Colvocoresses v. W. 
S. Wassermaa Co., 4 A.2d 800, 24 
Del.Ch. 63. 

Iowa—^In re Divelbess' Estate, 249 
N.W. 260, 216 Iowa 1296. 

Mo.—^Frederich v. Union Electric 
Light & Power Co., 82 SjW.2d 79, 
336 Mo. 1038. 

Mont—Sullivan v. Marsh, 225 P.2d 

I 868. 

Or.—Pfueltt V. Sound Const & En¬ 
gineering Co., 167 P.2d 698, 178 
Or. 880—De Tweede Northwestern 
Sc Pacific Hypotheekbank v. W. M. 
Barnett Estate, 85 P.2d 861, 160 Or. 
406. 

S.C.—Gowdy V. Kelley, 194 S.B. 166, 
185 S.a 416. 


Tenn.—Corpus Juris cited in Wood- 
fin V. Neal, 66 S.W.2d 212, 216, 16 
Tenn.App. 481. 

Tex.—Corpus Juris cited in Ashby v. 
Gibbon, C 1 V.APP, 69 S.W.2d 446, 
448—Corpus Juris quoted in Secur¬ 
ity Ins. Co. V. Davis, Civ.App., 45 
'S.W.2d 376, 378. 

53 C.J. p 924 note 48—9 C.J. p 1168 
note 74. 

Expressing true contract of one of 
Joint parties 

Where the effect of reformation 
would be to make a new contract 
for one of two joint parties while 
expressing the true contract of the 
other, reformation will be denied.— 
Dale V. Simon, Tex.Com.App., 267 S. 
W. 467—53 C.J. p 980 note 86. 

18. Ala—^McCay v. Jenkins, 16 So. 
2d 409, 244 Ala 650, 149 A.L.B. 746 
—^Reeves v. Thompson, 142 So. 663, 
225 Ala 204. 

Cal.—Bailard v. Marden, 227 P.2d 10, 
36 Cal.2d 703. 

Conn.—^Hoffman v. Fidelity Sc Casual¬ 
ty Co. of New York, 6 A.2d 867, 
125 Conn. 440. 

Mo.—^Predeiich v. Union Electric 
Light Sc Power Co., 82 S.W.2d 79, 
336 Mo. 1038. 

Mont—Cook-Reynolds Co. v. Beyer, 
79 P.2d 668, 107 Mont 1—Thielbar 
Realties v. National Union Fire 
Ins. Co., 9 P.2d 469, 91 Mont 626, 
followed In Thielbar^ Realties v. 
Netherlands Ins. Co., 9 P.2d 474, 
91 Mont. 637—Gassert v. Black, 27 
P. 791, 11 Mont 186. 

Okl.—^Tuloma Pipe & Supply Co. v- 
Townsend, 77 P.2d 636, 182 Okl- 
821—O'Neal v. Harper, 75 P.2d 879, 
182 Okl. 52. 

I Tenn.—Woodfin v. Neal, 65 S.W.2d 
212, 16 TenuApp. 481—Walker v. 
Walker, 2 TenuApp. 279. 

Tex.—Corpus Juris quoted in Se¬ 
curity Ins. Co. V. Davis, Clv.App., 
45 S.W.2d 876, 878. 

Wyo.-—State Bank of Wheatland v. 
Bagley Bros., 11 P.2d 572, 44 Wyo. 
244, rehearing denied 18 P«2d 664r 
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tract and, hence, none to be rectified.^*^ There must 
have been a definite^o agreement^i a common as¬ 
sent to the same thing,22 a complete and mutual^s 
understanding,24 a valid agreement sufficiently ex¬ 
pressing or embodying the real intent of the par- 
ties,25 which the written instrument, when re¬ 


formed, will express;^ but it has also been held 
that the existence of a prior enforceable contract 
is not a sine qua non to securing reformation.^^ If 
no contract was ever made concerning the matter 
about which a mistake is claimed, there can be no 

refonnation.28 


44 Wyo. 466—Stoll v. Nagle, 86 P. 
26, 15 Wyo. 86. 

53 C.J. p 926 note 49. 

Meeting of on deflalte inten¬ 

tion 

Before reformation may be had, it 
is essential to show that a definite 
intention on which the minds of the 
parties had met preexisted the in¬ 
strument and that the mistalce or 
fraud ensued in its execution.-— 
Greenfield v. ^tna Cas. & Sur. Co., 
61 N.B.2d 226, 76 Ohio App. 122. 

19. TJ.S.—^Heame v. New England 
Mutual Marine Ins. Go., Mass., 87 

U. S. 488, 20 Wall. 488, 22 L.Ed. 395 
—^Ruston Drilling Co. v. IT. S. Fidel¬ 
ity & Guaranty Co., C.C.AArk., 81 
F.2d 943. 

Conn.—^Hoffman v. Fidelity & Cas¬ 
ualty Co. of New York, 6 wA2d 357, 
126 Conn. 440. 

Okl.—0»Neal v. Harper. 75 P.2d 879, 
182 Okl. 52. 

Or.—^De Tweede Northwestern & Pa¬ 
cific Hypotheekbank v. W. M. Bar¬ 
nett Estate. 85 P.2d 361, 160 Or. 
406. 

Tex.—Corpus Juris quoted in Se¬ 
curity Ins. Co. V. Davis, CivApp., 
46 S.W.2d 376, 378. 

63 C.J. p 925 note 50. 

20. Cal.—^Ballard v. Marden, 227 P. 
2d 10, 36 CaJ.2d 703. 

Conn.—^Hoffman v. Fidelity & Cas¬ 
ualty Co. of New York, 6 A-2d 367, 
125 Conn. 440. 

Offer held indefinite 
N.Y.—^Bohlken v. Title Guarantee & 
Trust Co., 286 N.Y.S. 836, 158 Misc. 
612, reversed on other grounds 290 
N.Y.S. 129, 248 App.Div. 722. 

21. U.S.—Rock-Ola Mfg. Corp. v, 
Filben Mfg. Co., C.C.AMinn., 168 
P.2d 919, certiorari dismissed 69 
S.Ct 134, 336 U.S. 856, 93 L.Ed. 
403, certiorari denied 69 S.Ct 249, 
886 U.S. 892, 93 L.Bd. 430—Hunt 

V. Triplex Safety Glass Co. of 
North America, C.CA.Mich., 60 F. 
2d 92—Shell Petroleum Corpora/- 
tion V. Com, C.C,AKan., 64 F.2d 
766—Moffat Tunnel Improvement 
Dist V. Denver & S. L. Ry. Co., 
C.C.A.C 0 I 0 ., 46 F.2d 716, certiorari 
denied Moffat Tunnel Improvement 
Dist V. Denver 8b S. X<. R. Co., 61 
S.Ct 486, 288 U.S. 837, 76 L.Ed. 
1448—Shipley v. Pittsburgh & D. 
E. R. Co., D.C.Pa., 88 F.Supp. 722 
—^Preferred Acc. Ins. Co. of New 
York V. Onali, D.C.Minn., 48 Fi 
Supp. 227, affirmed, C.C.A, 126 F.2d 
680. - > 

Ala.—Pearson v. Agricultural Ins. 


Co. of Watertown, N. Y., 25 So.2d 
164, 247 Ala. 485. 

Ky.—Parley v. Gibson, 80 S.W.2d 
876, 235 Ky. 164. 

N.Y.—Bohlken v. Title Guarantee & 
Trust Co., 286 N.Y.S. 836, 158 Misc. 
512, reversed on other grounds 290 
N.Y.S. 129, 248 App-Div. 722. 

Okl.—Ckirpus Juris quoted in Tuloma 
Pipe & Supp»y Co. v. Townsend, 
77 P.2d 635, 637, 182 Okl. 321. 
Or.—Prueltt v. Sound Const & En¬ 
gineering Co., 167 P.2d 698, 178 Or. 
380. 

Tenn.—^Walker v. Walker, 2 Tenn. 
App. 279. 

Tex.—Texas Cb. v. Cain, Clv.App., 
177 S.W.2d 261, error refused—Cor¬ 
pus Juris quoted in Security Ins. 
Co. V. Davis, CivA.pp., 46 S.W.2d 
376, 878. 

63 C.J. p 925 note 51. 

Oral or implied agreement 

The prime factor in all cases justi¬ 
fying reformation of written con¬ 
tract is oral or implied agreement 
which written contract was intended 
to express.—(B^dellty & Guaranty 
Fire Corporation of Baltimore, Md., 
V. BUquist, aCA-Wash., 108 F.2d 
713. 

Mutual mistake 

(1) Reformation for a mutual mis¬ 
take in a written instrument presup¬ 
poses a prior or preceding agree¬ 
ment between the parties. 

Mo,—Peeler v. Gholson, 71 S.W.2d 
727—Dougherty v. Dougherty, 102 
S.W. 1099, 204 Mo. 228. 

Mont—Sullivan v. Marsh, 226 P.2d 

868 . 

53 C.J. p 926 note 51 [a]. 

(2) A contract will not be re¬ 
formed for mutual mistake unless 
there has been an agreement between 
the parties prior to the written one 
in respect of the matter which it is 
desired to insert or have stricken 
from the executed instrument—Col- 
vocoresees v. W. S. Wasserman Co., 
2 A2d 296, 22 DeI.Ch. 871. 

(3) Mutual mistake generally see 
infra 59 28, 30. 

22. Ala.—Copeland v. Keller, 129 
So. 671, 221 Ala. 633. 

Conn.—Hoffman v. Fidelity 8b Cas¬ 
ualty Co. of New York, 6 A.2d 357, 
368, 125 Conn. 440. 

Tex.—Corpus Juris quoted in iSecur- 
ity Ins. Co. v. Davis, Civ.App., 45 
S.W.2d 376, 878. 

23. Mont—Sullivan v. Marsh, 225 P. 
2d 868. 

Or.—^De Tweede Northwestern & P'a- 
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ciflc Hypotheekbank v. W. M. Bai> 
nett Estate, 86 P.2d 361, 160 Or. 
406. 

Essential terms 

(1) In order that a court of equity 
may reform a contract or instrument 
in writing, the parties thereto must 
have previously come to a complete 
mutual understanding as to all the 
essential terms of their bargain or 
agreement. 

Cal.—Ballard v. Martin, 227 P.2d 10, 
36 Cal.2d 708. 

Del.—^Miller v. Hob Tea Room, Ch., 
76 A2d 677—Colvocoresses v. W. 
S. Wasserman Co., 28 A2d 588, 26 
Del.Ch. 333—^Home Life Ins. Co. of 
America v. McCams, 16 A2d 687, 
25 Del.Ch. 220—Colvocoresses v. 

W. S. Wasserman Co., 4 A2d 800, 
24 Del.Ch. 63. 

Or.—^Manning Lumber Co. v. Voget, 
216 P.2d 674, 188 Or. 486. 

(2) This rule applies to deeds.— 
Vanderford v. Kettelle, 64 A2d 483, 
75 R.L 180. 

24L Mo.—Conrath v. Houchin, 84 S. 
W.2d 190, 226 Mo.App. 26L 

25. Mont.—Sullivan v. Marsh, 226 
P.2d 868. 

N.Y.—^In re Suffolk County Trust Co., 
65 N.Y.S.2d 243. 

Okl.—Corpus Juris quoted in Tuloma 
Pipe & Supply Co. v. Townsend, 77 
P.2d 635, 537, 182 Okl. 321. 

Tex.—Corpus Juris quoted in Secur¬ 
ity Ins. Co, V. Davis, ClvApp., 45 
S.W.2d 376, 878. 

53 C.J. p 925 note 63. 

Invalidity of instrument see supra 
5 IL 

26. Conn.—Hoffman v. Fidelity & 
Casualty Co. of New York, 6 A.2d 
367, 126 Conn. 440. 

Iowa.—In re Divelbess* Estate, 249 
N.W. 260, 216 Iowa 1296. 

Okl.—Corpus Juris quoted In Tulo¬ 
ma Pipe & Supply Co. v. Town¬ 
send, 77 P.2d 535, 637. 182 Okl. 
821. 

Pa.—Cooper v. Farmers* Mutual Fire 
Ins. Co., 60 Pa. 299, 88 ‘Ajn.Dec. 
544. 

Wis.—^Ledyard v. Hartford Life Ins. 

Co., 24 Wis. 496. 

53 C.J. p 925 note 64. 

27. N.M.-=-Franclscan Hotel Co, v, 
Albuquerque Hotel Co., 24 P.2d 
718, 37 N.M. 466. 

28. U.S.—General Motors Corp. . v. 
Swan Carburetor Co., C.CA.Ohlo, 
88 F.2d 876, certiorari denied 68 S. 
Ct 49, 802 U.& 621, 82 L.Ed. 534, 
rehearing denied 58 S.Ct. 187, 302 
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Inasmuch as the written instrument must fail to 
express the agreement which the parties actually 
made,29 the contract established must differ from 
the instrument to be reformed.^® Thus, the terms 
of the real agreement, the exact contract which the 
parties agreed on, but failed through mistake to 
put into writing, must be shown.^i Mere conjecture 
as to the intention of the parties is not sufficient 
to induce the court to reform a deed.22 

Fraud, It has been said that where there is no 
prior oral agreement and one party fraudulently 
states the contents of an instrument which is ex¬ 
ecuted as the agreement between the parties, it may 
be reformed so as to conform to the false state¬ 
ment of its terms.93 


§ 19. Showing of Injury 

The right to reformation does not depend on a show- 
Ing of actual Injury. 

The right to reformation does not depend on a 
showing of actual injury.®^ 

§ 20. Specific Grounds 

The broad ground of reformation Is that the Instru¬ 
ment does not accurately set forth the terms of the 
prior agreement which It was Intended to express. 

The broad ground on which a court will reform 
an instrument is that it does not accurately set 
forth the terms of the prior agreement which it 
was supposed or intended to express.25 It must aip- 
pear that the instrument did not represent the 
agreement or intention of the parties at the time it 
was executed.29 If the instrument states accur- 


U. S. 777, 82 L.M. 601—Reeke-Nash 
Motors Co. V. Swaji Carburetor Co., 
88 F.2d 876, certiorari denied 58 

S.Ct 10, 802 U.S. 691, 82 L.Ed. 533. 

Okl.—Clorpna Juxis g.noted in Tuloma 
Pipe & Supply Co. v. Townsend, 77 
P.2d 535, 537, 182 Okl. 321. 
Tex.~Corpii8 Jtixla gnoted in Se¬ 
curity Ins. Co. V. Davis, CLv.App., 
45 S.W,2d 376, 378. 

Wash.—WsLshlnglion State Realty Co. 

V. Saad, 236 P. 85, 134 Wash. 530. 

29. TT.S.—Shell Petroleum Corpora¬ 
tion V. Corn, C.C.A.H:an., 54 F.2d 
766—^MoflCat Tunnel Improvement 
Dlst V. Denver & S. L. Ry, Co., 
aC.A.Colo., 45 F.2d 716, certiorari 
denied 61 S.Ct 485, 283 U.S. 837, 
75 L.Ed. 1448. 

Del.—Colvocoresses v, W. S. Wasser- 
man Co., *4 A.2d 800, 24 Del.Ch. 53. 
Ohio.—Greenfield v. .^tna Cas. & 
Sur. Co., 61 N.S.2d 226, 75 Ohio 
App. 122. 

Tez.—Corpus Juris guoted in Secur¬ 
ity Ins. Co. V. Davis, Civ.App., 45 
S.W.2d 376, 378. 

53 C.J. p 925 note 56. 

30. Tex.—Corpus Juris guoted in 
©ecurlty Ins. Co. v. Davis, Civ.App., 
45 S.W.2d 376, 378. 

No different affreement as to rentiU 
held shown.—Moffat Tunnel Improve¬ 
ment Dlst V. Denver & S. L. Ry. Co., 
C.C.A.C 0 I 0 ., 46 F.2d 715, certiorari 
denied Moffkt Tunnel Improvement 
Dlst V. Denver & Sw L. Ry. Co., 61 
S.Ct 485, 283 U.S. 887, 75 L.Fd. 1448. 

31. N.T.—Bohlken v. Title Guaran¬ 
tee & Trust Co., 286 N.T.S. 836, 
158 Mlsc. 612, reversed on other 
grounds 290 N.Y.S. 129, 248 App. 
Div. 722. 

Tez.—Corpus Juris guoted in Secur¬ 
ity Ins. Ca V. Davis, CivJV.pp., 45 
S.W.2d 876, 878. 

53 GJ. P 925 note 58. 

32. N.C.—Williams t. Houston, 67 
N.C. ,277. 


’ 33. Tex.—Strlckel v. Brownfield 

State Bank, Clv.App., 250 6.W. 258. 

34. CaJ.—Siem v. Cooper, 250 P. 
1106, 79 Cal.App. 748—Lillis v. Sil¬ 
ver Creek, eta. Land, eta, Co., 131 
P. 344. 21 Cal.App. 284. 

35. Iowa.—Conrad v. Farmei*s Mut. 
Hail Ins. Ass'n of Iowa, 273 N.W. 
913, 223 Iowa 828—Merle O. Mil- 
llgan Co. V. Lott 263 N.W. 262, 
220 Iowa 1043. 

Kan.—Corpus Juris guoted in Fed¬ 
eral Land Bank of Wichita v. 
Bailey, 134 P.2d 409, 413, 156 Kan. 
464. 

Ky.—^Relss v. Wlntersmith, 44 S.W.2d 
609, 241 Ky. 470. 

Md,—^Vincent v. Palmer, 19 A.2d 188, 
179 Md. 365. 

Mass.—^Franz v. Franz, 82 N.E.2d 206, 
308 Mass. 262, 135 A.L.R. 1448. 

Mo.—Corpus Juris cited in Erick v. 
Thompson, 162 S.W.2d 240, 245, 
349 Mo. 488. 

Mont—Corpus Juris guoted in Con¬ 
ner v. Helvik, 73 P.2d 643, 646, 105 
Mont 437. 

N.T.—^Polesir v. All Borough Transp. 
Corp.. 16 N.T.S.2d 762, 172 Misa 
946—Warshawsky v. Ward, 248 N. 

T.S. 309, 139 Mlsc. 793, reversed on 
other grounds 253 N.Y.S. 246, 233 
App.Div. 390—Selmar Garage Corp. 
V. Rink Realty Corp., 102 N.Y.S. 2d 
566. 

Pa.—Overholt v. Reliance Ins. Co. of 
Philadelphia, 179 A. 554, 319 Pa. 
840—Plersol v. Piersol, Com.Pl., 27 
Wash.Co. 20. 

Tenn,—First Nat Bank of Fayette¬ 
ville V. Ashby, 2 Tenn.App. 666. 
Tex.—Ostrom v. Ja.ckson, Civ.App., 
127 S.W,2d 987. 

UtaJb.—Strike v. White, 63 P.2d 600, 
91 Utah 170. 

Wash.—Corpus Juris cited in Chebal- 
goity v. Branum, 133 P.2d 288, 290, 
16 Wa8h.2d 261—Maxwell v. Max¬ 
well, 128 P.2d 335, 12 Wash.2d 689. 
Wls.—Willett V. Stewart 277 N.W. 

665, 227 Wls. 803. 

53 C.J. p 925 note 63. 
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[Oral or written agreement as con¬ 
trolling 

With respect to reformation, where 
parties have agreed that oral agree¬ 
ment should be embodied in formal 
writing and signed by them before 
binding agreement is consummated, 
the writing will control; but parties 
not agreeing to reduce parol agree¬ 
ment to writing are bound by parol 
agreement, notwithstanding that, in 
putting agreement into writing, ma¬ 
terial facts not previously agreed to, 
but directly contrary to what was 
previously agreed to, are put into the 
writing.—^Pegues v. Dllworth, Civ. 
App., 104 8.W.2d 558, affirmed 132 
S.W.2d 682, 134 Tex. 169. 

Ground for reformation held not 
Shown 

U.S.—^R. F. C. V. Childress, C.A.M 0 ., 
186 F.2d 698. 

Cal.-—Sorensen v. Commercial Credit 
Co., 60 P.2d 169, 16 Cal.App.2d 71. 
Conn.—^Home Owners* Loan Corp. v. 
Nasiatko, 25 A.2d 661, 129 Conn. 
19. 

Ga.—^Lee v. Lee, 192 S.R 4, 184 Ga. 
482 

Pa.—Grille V. Grillo, Com.Pl., 81 
West.L.J. 346. 

36. Ala.—^Franklin v. Scott, 133 So. 
684, 222 Ala. 641. 

Cal.—^Metropolitan Casualty Ins. Co. 
of New York v. Stone, 12 P.2d 665, 
124 CalA.pp. 430. 

Ill.—Schweickhardt v. Chessen, 161 
N.B. 118, 329 HI. 637—Tri-City 
Transp. Co. v. Bituminous Cas* 
Corp., 87 N.R2d 441, 811 IlLApp* 
610. 

Iowa.—^Merle O. Milligan Co. v. Lott,. 

263 N.W, 262, 220 Iowa 1043. 
Kan.—Goxpus Juris guoted In Fed¬ 
eral Land Bank of Wichita v. 
Bailey, 184 P.2d 409, 413, 156 Kan. 
464. 

Mo.'—^Krick V. Thompson, 162 S.W.2d’i. 

240, 349 Mo. 488. 

Materiality of intent 
Intent of parties becomes materials 
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ately the agreement which the parties made, refor¬ 
mation cannot be had;37 but if it fails to embody 
the actual agreement made, or transaction deter¬ 
mined on by the parties thereto, and the case is 
made out by proper proof, reformation is the prop¬ 
er remedy.38 Any doubt, ambiguity, or conflict 
which arises in reducing the agreement or contract 
to written form should be resolved in favor of ful¬ 
fillment of the intent of the parties.^® Where both 
parties ag^ee as to the intention in making the con¬ 


tract, reformation thereof may be decreed,^® 

It has been held that relief will be granted with¬ 
out regard to the cause of the failure to express the 
contract as actually made or the intent of the par- 
ties,^i whether due to fraud, mistake in the use 
of the language, or any other thing which prevented 
the expression of the true intention of the parties, 
and that if by reason of fraud, inequitable conduct, 
mistake, inadvertence, accident, or surprise, the in¬ 
strument fails to express the true intent and mean- 


only on allesratlons of rescission or 
reformation.—^Van Deventer v. Gulf 
RefLninfir Co., Tex.Civ.App., 41 G.W.2d 
1029, error refused. 

Snowledsre of details 1)7 one partner 
only 

Where both partners signed con¬ 
tract for the partnership, the fact 
that only one of them knew the de¬ 
tails of prior understanding that 
was to be embodied m the contract 
did not preclude reformation of the 
Instrument to show the actual agree¬ 
ment.—^Pegues V. Dilworth, 132 S.W. 
2d 582, 134 Tex. 169. 

37. U.S.—^Manufacturers* Finance 

Co. V. McKey, Ill., 65 S.Ct 444, 294 
U.S. 442, 79 L.Bd. 982—Hedges v. 
Dixon County, Neb., 14 S.Ct 71, 
160 U.S. 182, 37 L.Ed. 1044—Power 
Service Corp. v. Joslin, CA..Cal., 
176 F.2d 698—J. J. Newberry Co. 
v. Marshall, C.C.AOhlo, 126 F,2d 
973. 

Cal.—^Palm Springs-La Quinta De¬ 
velopment Co. V. Kieberk Corp., 
115 P.2d 648, 46 Cal.App.2d 234. 
Del.—^Arcturus Radio Tube Co. v. 
Radio Corporation of America, 177 
A. 899, 20 Del.Ch. 376. 

Fla.—Camichos v. Diana Stores 
Corp., 26 So.2d 864, 157 Fla. 349. 
Iowa—Wall v. Mutual Life Ins. Co. 
of New York, 289 N.W*. 901, 228 
Iowa 119. 

Ky.—Standard Acc. Ins. Co. of De¬ 
troit V. Rose, 234 e.W.2d 728, 314 
Ky. 233—Whitley Lodge No. 148 of 
Knights of Pythias of Corbin v. 
West, 168 S.W.2d 1009, 293 Ky. 
341. 

La—Crowell & Spencer Lumber Co., 
Limited, v. Hawkins, 179 So. 21, 
189 La 18. 

Mich.—Degood v. Gillard, 231 N.W. 
102, 261 Mich. 86. 

Mo.—Corpus Juris cited In Krlck v. 
Thompson, 162 S.W.2d 240, 245, 349 
Mo. 488. 

N.Y.—^Potter v. Greenwich, 92 N.T. 
662—Netley Offices v. Burgundy 
Realty Corporation, 265 N.T.S. 366, 
238 App.Dlv. 669, affirmed 193 N. 
F. 830, 266 N.T. 681—Izrastzoff v. 
Topping, 62 N.Y.S.2d 402, 187 Misc. 
417—^Brennan v. Community Serv¬ 
ice Soc. of New York, 46 N.T.S.2d 
826, 181 Misc. 637—In re Suffolk 
County Trust Co., 66 N.Y.S.2d 243. 


Pa—Allentown Bible Institute v. 

Wicker, Com.Pl., 20 Leh.L.J. 129. 
Tenn.—Myrick v. Johnson, 160 S. 

W.2d 186, 26 TeniuApp. 483. 

Tex.—^Burrows v. Seale, 226 S.W.2di 
966, 148 Tex. 411—Davis v. Davis, 
176 S.W.2d 226, 141 Tex. 613—Fer¬ 
guson V. Housh, Civ.App.. 227 S.W. 
2d 590, error refused—fBllison v. 
Humble Oil & Reflning Co., Civ. 
App., 106 S.W.2d 1083, reversed on 
other grounds Humble Oil St Re¬ 
fining Co. V. Ellisox), 132 S.W.2d 
395, 134 Tex. 140. 

53 C.J. p 926 note 66. 

Knowledge of agent imputed to prln^ 
dpal 

Where one who was a party's 
agent in all the negotiations had full 
knowledge of the facts, including the 
contents of the instrument, his 
knowledge is imputed to the prin¬ 
cipal, so that the latter cannot claim 
reformation on the ground that a 
particular. provision of the instru¬ 
ment was not contemplated by the 
parties.-Newsom v, Watson, 177 P. 
2d 109, 198 Okl. 220. 

Xiease 

(1) Where lease was written just 
as parties Intended It should be writ¬ 
ten, but it did not include clay pit 
intended to be included, there was 
no ground for reformation.—General 
Refractories Co. v. Sebek, 44 S.W.2d 
60, 328 Mo. 1143. 

(2) Where lease of hotel at a stip¬ 
ulated rental plus percentage of 
gross provided that no person should 
be permitted to occupy any portion 
of premises without paying a rear 
soziable rental therefor, lessees could 
not obtain reformation oh ground 
that it was customary to permit cei> 
tain employees in buildings of simi¬ 
lar kind and character to occupy 
apartments rent frea—Kahn v. Loef- 
fler, 89 N.B.2d 749, 839 DlAuPp. 276. 

38. U.S.—Coyne v. Simrall Corpora¬ 
tion, C.C.A.Mlch., 140 F.2d 674, cer¬ 
tiorari denied 66 S.Ct 66, 823 U.B. 
728, 89 L.Fd. 681. 

Ark.—^Friedman v. Hampton, 224 S. 

W.2d 794, 216 Ark. 244. 

Ga.—Sawyer Coal & Ice Co. v. Kln- 
nett-Odom Co., 14 S.E.2d 879, 192 
Ga. 166. 

^Can.—Oorpus Juris quoted In Fed¬ 
eral Land Bank of Wichita v. 
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Bailey, 134 P.2d 409, 413, 156 Kan. 
464. 

Md.—Mutual Life Ins. Co. of Balti¬ 
more V. Metzger, 172 A 610, 167 
Md. 27. 

Mich.—Bates v. Bates, 23 N.W. 63, 
56 Mich. 405. 

Neb.—Kula v. Kula, 31 !N.W.2d 96, 

149 Neb. 847. 

Pa.—^In re Mellinger's Estate, 5 A 
2d 321, 834 Pa. 180—Broida, in Own 
Right and for Use of Day, v. 
Travelers* Ins. Co., 175 A 492, 816 
Pa. 444—Harr v. Lucas, Com.Pl., 
6 Sch.Reg. 396. 

Tex.—Stewart v. McKee, ClvApp., 

150 S.W.2d 415. 

63 C.J. p 926 note 66—65 C.J. p 1347 
note 47. 

Building contract 

Mass.—Loomer v. Harlow, 102 NJBL 
333, 214 Mass. 416. 

9 C.J. p 696 note 39. 

Changes after execution 

Where grantor, after delivering 
deed, had changes made therein, 
grantee was held entitled to reforma¬ 
tion to make it read as it originally 
did.—Simmons v. Simco, 92 S.W.2d 
384, 192 Ark. 618. 

89. N.T.—Kronenberg v. Sullivan 
County Steam Laundry Co., 91 N.Y. 
S.2d 144, affirmed 98 N.Y.S.2d 668, 
277 App.Div. 916, motion denied 
103 N.T.S.2d 660, 278 App.Dlv. 726. 

40. Tenn.—Sherman v. Cate, 16 S. 
W.2d 25, 169 Tenn. 69. 

4L Ga.—Cheatham v. Palmer, 13 S. 

E.2d 674, 191 Ga. 617. 

Iowa.—Wormer v. Gilchrist, 230 N. 

W. 856, 210 Iowa 463. 

Kan.—Corpus Juris quoted in Feder¬ 
al Land Bank of Wichita v. Bailey, 
134 P.2d 409, 413, 166 Kan. 464. 
Tenn.—^Mullins v. Dowling, 4 Tenn. 
App. 1. 

W.Va.—Johnston v. Terry, 36 S.E.2d 
489, 128 W.Va. 94—Hertzog v. 

Riley, 77 S.H. 138, 71 W.Va. 661. 

63 C.J. p 926 note 67. 

48. K;an.—Corpus Juris quoted in 
Federal Land Bank of Wi<ffiita v. 
Bailey, 134 P.2d 409, 413, 166 Kan. 
464. 

W.Va.—Johnston v. Terry, 86 S.E.2d 
489, 128 W.Va. 94—Hertzog* v. 

Riley, 77 S.R 183, 71 W.Va. 651. 

63 C.J. p 926 note 67. 
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ing of the parties, equity will, on satisfactory evi¬ 
dence, reform it>8 So, also, it has been held that 
the basis of reformation is fraud or mistake 
further, that in order to entitle a person to ref¬ 
ormation there must be some showing of fraud, am¬ 
biguity, or mutual mistake,^^ and that equity will 
not lend its aid to reform a written instrument in 
the absence of fraud, accident, or mistake,^® or of 
fraud, accident, or mutual mistake, qj- of fraud, 
overreaching, or mutual mistalce.**® 

Accident has been said to be a well know^^ 
ground®® for the reformation of written instru¬ 
ments, and it has been held that reformation may 
be allowed when the instrument sought to be re¬ 
formed does not, because of accident, express the 
real intent or agreement of the parties.®^ 

A change in financial conditions not anticipated 
by the parties is not a ground for reforming a con¬ 


tract®^ 

Peculiar interpretations of parties. The fact that 
each of the parties to an instrument gave his pe¬ 
culiar interpretation thereto is not a ground for its 
reformation.®® 

Effect of riparian rights. In the absence of a 
showing of mutual mistake or fraud, the fact that 
a purchaser of lots may, as a matter of law, be 
entitled to riparian rights does not entitle him to 
have his contract reformed to include lands in the 
bed of an adjoining pond.®^ 

§ 21. -Ignorance, Negligence, Etc. 

Carelessness, ignorance, negligence, forgetfulness, or 
Inattention Is not In Itself a ground for reformation. 

Carelessness, ignorance, negligence, or forgetful¬ 
ness in itself is not a ground for reformation;®® 
nor is inattention, as distinguished from mistake.®® 


43. U.'S.—Rock-Ola Mfg. Corp. v. 
Filben Mfgr. Co.. C.C.A.Mlnn., 168 
F.2d 919, certiorari dismiss^ 69 
S.Ct. 134, 335 U.S. 855, 93 L.Ed. 
•403, certiorari denied 69 S.Ct. 249, 
835 U.S. 892, 33 L.Ed. 430~Shipley 
V. Pittsburgh & L. E. R. Co., D.C. 
Pa., 83 P.Supp. 722. 

Iowa.—^Merle O. Milligan Co. v. Lott, 
263 N.W. 262, 220 Iowa 1043. 

Mich.—Scott V, Grow, 3 N.W.2d 264, 
301 Mich. 228, 141 A.L.R. 819— 
Bush V. Merrlman, 49 N.W. 667, 87 
Mich. 260. 

Xnadvsrte&t mission 
Miss.—Smith V, Federal Land Bank 
of New Orleans, 173 So. 673, 178 
Miss. 600. 

Or.—^Roesch v. Equitable Sav. 4^ 
Loan Ass'n, 163 P.2d 525, 176 Or. 7. 
xnidlsoloBed intent 
With respect to right to reforma¬ 
tion, where mortgagor and his wife 
covenanted to pay the mortgage debt, 
effect could not be given to alleged 
undisclosed intent of wife that she 
executed mortgage for sole purpose 
of barring her dower interest in mort¬ 
gaged property, in absence of fraud, 
mistake, surprise, duress, or accident. 
—Moss V. Annapolis Sav. Inst., 8 A. 
2d 881, 177 Md. 136. 

44. Mich.—Gauss v. First Wayne 
Nat. Bank of Detroit, 249 N.W. 
835, 264 Mich. 233. 

Tenn.—Walker v. Walker, 2 Tenn. 
App. 279. 

BefonnatlosL denied in absence of 
fraud or mistake.—M. R. M. Realty 
Co. V. Title Guarantee & Trust Co., 
280 N.TjS. 22 , 244 App.Div. 464, af¬ 
firmed 200 N’.JBL 666, 270 N.7. 120. 

45. Iowa.—Wall v. Mutual Life Ins. 
Co. of New York, 289 N.W, 901, 228 
Iowa 119. 

48. U.S.—^Manufacturers* Finance 
Co. V. McKey, Ill.. 66 aCt. 444, 294 


U.S. 442, 79 L.Bd. 982—Hedges v. 
Dixon County, Neb., 14 S.Ct. 71, 150 
U.S. 182, 37 L.Ed. 1044. 

Fla—Camichos v. Diana Stores Corp., 
25 So 2d 864, 157 Fla 349. 

N.H—Lemire v. Haley, 19 A.2d 436, 
91 N.H. 357. 

Tex.—^Davis v. Davis, 176 S.W.2d 226, 
141 Tex. 613. 

Prevention of frandnlent use of iit- 
strmnent 

Where fraud, accident, or mistake 
is shown, written instrument will be 
reformed to prevent fraudulent use 
of it, provided evidence is clear, pre¬ 
cise, indubitable, and sumcient.—Al¬ 
ii nger v. Melvin, 172 A 712, 315 Fa 
298. 

Conforming deed to unexpressed in¬ 
tention 

An action to give efifect to an in¬ 
tention not expressed in a deed must 
be predicated on a showing of fraud, 
accident, or mistake to warrant a 
reformation of the instrument so as 
to conform to unexpressed intention. 
—Ellison V. Humble Oil & Refining 
Co., Tex.CivAiPp., 106 S.W.2d 1083, re¬ 
versed on other grounds Humble Oil 
& Refining Co. v. Ellison, 132 S.W.2d 
895, 134 Tex. 140. 

47. IlL—^Darst v. Lang, 10 N.E.2d 
659, 867 HI. 119. 

48. Okl.—Eason Oil Co. v. Whiteside, 
62 P.2d 35, 175 Okl. 254—Eagle 
Creek Oil Co. v. Illinols-Oklahoma 
Petroleum Corp., 284 P. 43, 141 Okl. 
122 . 

49. Ill.—Scott V. Hatch, 280 HLApp. 
269. 

50. Fla—Camichos y. Diana Stores 
Corp.. 25 So.2d 864, 157 Fla 849. 

Ill.—^Darst V. Lang, 10 N.E.2d 659, 
367 lU. 119. 

Pa—Allinger v. Melvin, 172 A 712, 
815 Pa 298. 


Change in terms of contract 
U.'S.—^Manufacturers’ Finance Co. v. 
McKey, Ill., 65 S.Ct. 444, 294 U.S. 
442, 79 L.Ed. 982—Hedges v. Dixon 
County, Neb., 14 S Ct 71, 160 U.S. 
182, 37 L.Bd. 1044. 

Tex.—^Davis v. Davis, 176 S.W.2d 226, 
141 Tex. 613. 

51. U.S.—^Rock-Ola Mfg. Corp. v. 
Filben Mfg. Co., C.C.A.Mlnn., 168 
F.2d 919, certiorari dismissed 69 S. 
Ct 134, 335 U.S. 855, 93 LuEd. 403, 
certiorari denied 69 &Ct 249, 335 
U.S. 892, S3 L.Bd. 430—Shipley v. 
Pittsburgh & L. E. R. Co., D.C.Pa., 
83 F.Supp. 722. 

Iowa—Merle O. Milligan Co. v. Lott, 
263 N.W. 262, 220 Iowa 1043—Sar¬ 
gent V. American Ins. Co. of New¬ 
ark, N. J., 261 N.W. 71, 217 Iowa 
225. 

Mich.—Scott V. Grow. 3 N.W.2d 254, 
•301 Mich. 226, 141 AL.R. 819— 
Bush' V. Merrlman, 49 N.W. 667, 87 
Mich. 260. 

52. N.ar.— Moller v. Moller, 188 A 
506, 121 N.J.Eq. 176. 

Contract for separate msintenanee 
N.J.—^Moller v. Molier, supra 

53. Wis.—^La Rosa v. Hess, 46 N.W. 
2d 737, 2'68 Wis. 667. 

54. Mich.—Holda v. Gllck, 20 N.W.2d 
248, 312 Mich. 894. 

55. Ga—Wheeler v. Poole, 60 S.B.2d 
826, 204 Ga 477—Prince v. Fried¬ 
man, 42 S.E.2d 434, 202 Ga. 136— 
Sawyer Coal & Ice Co. v. Kinnett- 
Odom Co.. 14 S.E.2d 879, 192 Ga. 
Iff6, 

53 C.X p 926 note 70. 

Oross negligence of one party does 
not authorize reformation of instru¬ 
ment—^Relss V. Wlntersmith, 44 S. 
W.2d 609, 241 Ky. 470.* 

56. Tenn.—My pick v. Johnson, 160 S. 
W.2d 185, 25 Tenn.App. 483. 
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Where a mistake arises from unconsciousness, 
ignorance, or forgetfulness, no fraud exists, and 
redress must be on the basis of mistake.57 Failure 
of a party to read an instrument which does not ex¬ 
press the agreement he thought it did is not a 
groimd entitling him to the reformation thereof.®* 

§ 22. —— Ambiguity and Uncertainty 

Mere ambiguity Is held not a ground for reforma¬ 
tion, provided the Instrument substantially speaks the 
Intention, and adequately expresses the agreement, of 
the parties. 

While it has been held that, in order to entitle 
a person to reformation, there must be some show¬ 
ing of fraud, ambiguity, or mutual mistake,®* mere 
ambiguity has been held not a groimd for reforma¬ 
tion it is only necessary that the instrument sub¬ 
stantially speaks the intention, and adequately ex¬ 
presses the agreement, of the parties.®^ AA^ere, 
however, the words used are so indefinite and im- 
certain that their meaning or sense cannot be es¬ 
tablished by oral testimony, the parties can have the 
writing reformed so as to show the real agreement 
entered into,®* or if the written instrument set forth 
the correct terms of the verbal agreement, but 
failed to indicate clearly the real intent of the par¬ 
ties, reformation may be granted.®* 

§ 23. - Intentional Variation from Con¬ 

tract 

If an oral agreement or other matter Is purposely 
left out of an instrument, It will not be reformed. 

If an oral agreement or other matter is pur¬ 
posely left out of the instrument, it will not be re¬ 
formed.®^ 


§ 24. -Reliance on Contemporaneous 

Promise, Etc. 

When there is no fraud or mistake in preparing an 
instrument, and the signer understood its language and 
purport, it cannot be reformed on the faith of, or to har¬ 
monize it with, a contemporaneous oral agreement which 
was not kept. 

When there is no fraud or mistake in the prepara¬ 
tion of an instrument,®® and it appears that the 
party signing understood its language and pur¬ 
port,®® it cannot be reformed on the faith of, or to 
make it harmonize with, a contemporaneous oral 
promise which was not kept. However, it has been 
held that if a party objects to a writing on the 
ground that a stipulation is omitted or a condition 
inserted that should not be, or because it does not 
conform to the agreement, and the other party 
makes a verbal agreement and assures him that 
the matter in controversy will be arranged to car¬ 
ry out their prior and present understanding of the 
contract, he will be entitled to relief.®^ 

§ 25. - Mistake in General 

a. Definition 

b. Generd rule 

c. Subject matter of mistake 

(L Materiality of mistake 

e. Time of mistake 

f. Obviousness of mistake 

g. Reformation sought by all parties; 

admission of mistake 

h. Mistake by scrivener or draftsman 

a. Definitioii 

Mistake, In connection with reformation, Is a state 
of mind not in accord with the facts; mistake relievable 
by reformation is some unintentional act, omission, or 


67. N.J.—^antamaiia v. Shell East¬ 
ern Petroleum Prodncta, 172 A. 339, 
116 N.J.Eq. 26—Toth v. Vazquez, 
74 A.2d 331. 8 N.J.Super. 289. 

S8. N.C.—Corpus juris died in 
Grljgs V. Grijjs, 197 S.B. 166, 167, 
213 N.C. 624. 

53 C.J. p 926 note 76. 

69. Iowa.—'Wall v. Mutual Life Ins. 
Co. of New York, 289 N.VT. 901, 
228 Iowa 119. 

60. Or.—^B6mheim v. Talbot, 100 P. 
1107, 54 Or. 30. 

68 C.J. P 926 note 71. 

Tn the absence of fraud or a^dstake, 
contract, alljhoujh uncertain and in¬ 
complete, could not be* reformed.— 
Gauss v. Eirst Wayne Nat. Bank of 
Detroit,' 249 N.W. 836, 264 Mic^ 233. 

61. Tex.—^Ferguson y. Hotush, Civ. 
App., 227 S.W.2d 690, error refused. 

63 C.J. P 923 note ‘72. 


Contract held not aanbiguous on face 

Tex.—Continental Southland Sav. & 
Loan Ass’n v. Bunyard, Civ.App., 
109 S.W.2d 276. 

62. Ga.—^Ridgeway v. Glass, 188 S. 
E. 690, 183 Ga 618. 

S.D.—Korte v. O'Neill, 148 N.W. 12, 
34 S.D. 241. 

63. N.J.—^Louis Stem Sons, Inc. v. 
Connolly,. 123 A. 158,, 95 N.J.Eq. 
356. 

64. Ohio.—Corpus Juris quoted in 
Saum y. Orrill, App., 42 N.E.2d 926, 
929. 

53 C.J. P 927 note 78. 

Instrument executed according to in¬ 
tention and understanding of peur- 
ties as defense to reformation^ see 
inftu S 46. 

Omission of agreement through mis¬ 
take of law see infra 9 ,^7 c. 

66 . Ohl6.—Corpus Juris quoted in 
Saum ir. Orrill, App:, 42 N.E.2d 325, 
929. 


Okl.—Corpus Juris quoted in Town 
of Braman y. Brown, 48 P.2d 293, 
296, 1T2 Okl. 8. 

Tex.—Corpus Juris quoted In Ran¬ 
dolph y. Mackechney, Civ.App., 62 
S.W.2d 926, 927. 

53 CLJ. p 927 note 80. 

66 . Ohio.—Corpus juris quoted in 
Saum y. Orrill, APP., 42 NJB12d 925. 
929. 

Okl.—Corpus Juris quoted in Town 
of Braman y. Brown, 48 P.2d 293, 
'296, 172 Okl. 8. 

Tex.—Corpus Juris quoted in Ran¬ 
dolph y. Mackechney, ClvJVpp., 52 
S.W.2d* 926, 927. 

Vt.—Corpus Juris cited in BDilton v. 
Piatt, 9 A.2d 101, 108, 111 VL L 

53 (U. p 927 note 80. 

f ^ 

67. ^ S^.—Coger v. M^Gee^ 2 Bih?> 321, 
324. 6 Am.lX 61,3. 

‘ 53 CJ. P. ,927 note 31. 
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§ 25 


error, arising from Ignorance, surprise, imposition, or 
misplaced confidence. 

Mistake, in connection with reformation, has 
been said to mean a state of mind that is not in 
accord with the facts,®* or an erroneous mental 
condition, conception, or conviction, induced by 
ignorance, misapprdiension, or misunderstanding 
of the truth, but without negligence, and result¬ 
ing in some act or omission done or suffered er¬ 
roneously by one or both of the parties to a trans¬ 
action, but without its erroneous character being 
intended or known at th'e time.®* It exists when a 
person, under some erroneous conviction of law or 
fact, does or omits to do some act which, but for 
the erroneous conviction, he would not have done 
or omitted.*^® Mistake relievable by reformation is 
some unintentional act, omission, or error, arising 
from ignorance, surprise, imposition, or misplaced 
confidence it is an unconscious ignorance or for¬ 
getfulness of a fact, past or present, material to 
the contract.*^* 

In order to establish a mistake in an instrument, 
it is not necessary to show that particular words 
were agreed on by the parties as words to be in¬ 


serted in the instrument;7* it is sufficient that the 
parties had agreed to accomplish a particular ob¬ 
ject by the instrument to be executed, and that the 
instrument as executed is insufficient to effectuate 
their intention.*^^ 

b. General Eule 

Reformation will be granted when, and only when, 
an instrument, because of a mistake made, does not ex¬ 
press the true intent or agreement of both parties; if 
the instrument conforms to their agreement or intention, 
there is no mistake, or no mistake such as will Justify 
reformation. 

It has been broadly held that equity vdll reform 
a written instrument on the ground of mistake,*^®- 
or will correct against mistakes by decree order¬ 
ing the reformation of an instrument into which 
error has crept,and that the power and duty 
of a court of equity to reform an instrument drawn? 
by mistake, so as to make it express what both par¬ 
ties originally intended, are unquestionable.'^^ 

Relief by reformation will be given when, and 
only when, a mistake has been made and the instru¬ 
ment, because of such mistake, does not express 
the true intent or agreement of both parties,7* and 


68. Conn.—^Milford Yacht Realty 
Co. V. Milford Yacht Club, 72 A.2d 
482, 136 Conn. 644. 

69. Tenn.—^Jones v. Jones, 266 S.W. 
110, 150 Tenn. 554. 

53 O.J. p 927 note 82. 

70. N.J.—Santamaria v. Shell East¬ 
ern Petroleum Products, 172 A. 339. 
341, 116 N.J.E<i. 26—Toth v. Vaz¬ 
quez, 74 A.2d 331, 334, 8 N.J.Super. 
289. 

71. Ga.—Wheeler v. Poole, 50 S.B.2d 
326, 204 Ga. 477—Sawyer Coal & 
Ice Co. y. Klnnett-Odom Co., 14 S. 
E.2d 879, 192 Ga. 166. 

Tex.—^Burress v. Byrd, Clv-App., 69 
S.W.2d 529, error dismissed. 

78. IlL—^Harley v. Magnolia Petro¬ 
leum Co., 37 N.B.2d 760, 765, 378 ni. 
19, 137 A.L..R. 900. 

Materiality of mistake generally see 
infra subdivision d of this section. 

73. Mo.—General Refractories Co. v. 
Howard, 44 S.W.2d 65, 328 Mo. 1139. 

74. Mass.—Smith v. Smith, 48 N,B. 
2d 920, 318 Mass. 687—Pranz v. 
Franz, 32 N.E.2d 206, 308 Mass. 262, 
186 A.L.R. 1448. 

Mo.—General Refractories Co. v. 
Howard, 44 S.W.2d 66, 828 Mo. 1189. 
CSreatloii of tenancy by entirety, 
instead of Joint tenancy, held to ac¬ 
complish object sought and effectuate 
intention of parties.—Smith y. Smith, 
48 N.E.2d 920, 818 Mass. 687. 

76. U.S.—Heame y. New England 
Mutual Marine Ins. Co., HI., 87 T7.S. 
488, 20 Wall. 488, 22 l4.Ed. 896— 
Ruston Drilling Co. y. U. S. E*ldeU- 


ty & Guaranty Co., C.C.A.Ark., 81 
F.2d 943. 

Ark.—Hicks v. Rankin, 214 S.W.2d 
490, 214 Ark. 77—Gk>odrum v. Mer¬ 
chants' & Planters' Bank, 144 S.W. 
198, 102 Ark. 326, Ann.Cas.l914A 
511. 

Ill.—Scott y. Hatch, 280 IllA.pp. 269. 
Mutual mistake, or mistake with 
fraud or Inequitable conduct as es¬ 
sential to refomaation see Infra 5 
30. 

aasdesoiiption of land mortgaged 
Or.—^Doerfler v. Richman, 49 P.2d 
988, 151 Or. 398. 

Attempt to add to terms or import 
consideration 

Reformation of written instrument 
must generally be sought either on 
ground of fraud or mistake. If there 
is an attempt to add to its terms or 
to import therein an additional execu¬ 
tory and contractual consideration.— 
Hazelwood v. Woodward, 126 S.W.2d 
857, 277 Ely. 447. 

76. Ohio.—^Haverstick T. Beayer, 

App., 37 N.E.2d 650. 

77. U.&—^National Reserve Ins. Co. 
of Illinois y. Scudder, C.CA..Cal., 71 
F.2d 884. 

La.—Weber v. H. G. Hill Stores, 29 
So.2d 33, 210 La. 977—^Ker v. Ever- 
shed, 6 So. 566, 41 LaAnn. 15. 

Md.—England y. Universal Finance 
Co., 47 A.2d 389, 186 Md. 482. 

R.I.—^Mandnl v. Yorkshire Ins. Co., 
Limited, of York, England, 170 A. 
82, 64 R.I. 79—Allen y. Brown, 6 
R.I. 886. 


Mortgage 

Ill.—Anderson y. Pettigrew Foundry 
Co., 17 N.B.2d 60, 297 HLApp. 14. 

78. Ala.—City of Oneonta v. Sawyer, 
12 So.2d 82, 244 Ala 25—West End 
■Savings Bank v. Goodwin, 135 So. 
161, 228 Ala 185. 

Alaska—Carklln v. Grigsby, 9 Alaska 
878. 

D.C.—Hawkins v. Fradkln, 178 F.2d 
705, 86 U.S.APP.D.C. 310. 

Ga—Cheatham v. Palmer, 13 S.E.2d 
674, 191 Ga 617—Wyche v. Greene, 
IS Ga 49. 

Idaho.—Oorpus Jazls died la Metro¬ 
politan Life Ins. Co. v. McClelland, 
63 P.2d 657, 658, 57 Idaho 139. 

Iowa—^Merle O. Milligan Co. v. Lott, 
268 N.W. 262, 220 Iowa 1043—Gar- 
gent v. American Ins. Co. of New¬ 
ark, N. J., 261 N.W. 71, 217 Iowa 
225. 

La—^Branch v. Acme Homestead 
Ass'n, App., 169 So. 129. 

Md.—McKeever v. Washington 
Heights Realty Corp., 37 A.2d 305, 
183 Md. 216. 

Mich.—Schwaderer v. Huron-Clinton 
Metropolitan Authority, 46 N.W.2d 
279, 329 Mich. 268—Scott v. Grow, 
8 N.W.2d 254, 801 Mich. 226, 141 A. 
L.R. 819—^Bush y. Merrlman, 49 N. 
W, 567, 87 Mich. 260. 

N.J.—City of Newark v. Ladato, 61 
A.2d 895, 139 N.J.Eq. 471—Phillips 
y. Phillips. 178 A. 265, 118 N.J.Bq. 
189. 

N.Y.—In re Bedell's Estate, 29 N.Y.S. 
2d 176, 176 Mlsc. 913—^Leakey v. 
Schwlng, 270 N.Y.S. 69, 150 Misc. 
160—^River Theatre Corp. v. Fidel- 
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justice requires that reformation be made;79 and 
this has been held true whether the error was made 
by the party seeking reformation or the other 
party to the agreement,and, with respect to con¬ 
veyances of realty, whether the mistake or omis¬ 
sion is in regard to a statutory or a common-law 
requisite,^! or whether the parties failed to execute 
such an instrument as they intended or mistook 
the operative effect of the one which they did ex¬ 
ecute. 'phg mistake that equity relieves against 
has reference to intention ;83 it seeks to make the 
instrument speak the mutual intention.34 If the in¬ 
strument is executed in conformity with the agree¬ 
ment or intention, then there is no mistake,85 or 
no mistake such as will justify reformation.®® 

It has been declared that equity courts proceed 


§ 25 

warily in reforming solemn instruments on the 
ground of mistake;®*^ but where no one is injured 
by the mistake except the party seeking reforma¬ 
tion, and no one has changed his position by rea¬ 
son of the act done through the influence of the 
mistake, the court should be liberal in granting 
relief,®® although the highest degree of vigilance 
has not been exercised.®® 

In order to warrant reformation, complainant 
must show that he was mistakena mere showing 
that the other party labored under a misapprehen¬ 
sion or was guilty of fraud is insufficient.®^ It is 
not essential that the mistake in reducing the agree¬ 
ment to writing was mutual;®® but if the mistake 
has not been mutual, but has been made inadver¬ 
tently on one side any reformation which can, un¬ 


ity & Deposit Co. of Md.. 90 N.T.S. 
2d 514, affirmed 97 N.Y.S.2d 550, 
277 App.Dlv. 770, appeal denied 08 
N.T.S.2d 386, 277 App.Dlv. 872— 
Friedman v. Platzlk, 67 N.T.S.2d 
215. 

NX3.—Crawford v. Willoughby, 134 S. 

B. 494, 192 N.C. 269. 

Ohio.—^Haverstick v. Beaver, App., 37 
N.F2d 650. 

Or.—^Roesch v. Equitable Sav. & Loan 
Ass*n, 163 P.2d 626, 176 Or. 7. 

Pa.—Emberger v. Brunger, 69 A.2d 
897, 359 Pa. 651—U. S. Fidelity & 
Guaranty Co. v. Mather, Com.Pl„ 
81 Del.Co. 431—^Unlontown Savings 
& Loan Co. v. Alicia Land Co., Com. 
PI., 2 Fay.L.J. 246, affirmed 18 A.2d 
65, 838 Pa. 227—Clarke v. Henne, 
Com.Pl.. 8 Sch.Beg. 93. 

Tex.—Olvey' v. Jones, 166 S.W.2d 977, 
137 Tex. 639—^Roedenbeck Farms v. 
Broussard, Civ. App., 124 S.W.2d 
929, error refused 127 S.W.2d 168, 
183 Tex. 12*6, appeal dismissed 60 

S.Ct. 145, 308 U.'S. 514, 84 L.Ed. 483, 
and Christie v. Broussard, 60 SXIt 
145, 308 U.S. 614, 84 L.Ed. 438— 
Stewart v. Kansas City Life Ins. 
^ Co., Clv.App., 96 S.W.2d 846. 

Wash.—Geoghegan v. Dever, 194 P. 
2d 897, 80 Wash.2d 877—'Silbon v. 
Pacific Brewing & Malting Co., 129 
P. 581, 72 Wash. 13. 

Wls.—La Rosa v. Hess, 46 N.W.2d 
737, 258 Wls. 657. 

21 C.J. p 92 note 97. 

Bnle applied to particular lastnu 
meiLts 

(1) Deeds and other contracts gen¬ 
erally. 

Ga.—Sawyer Coal & Ice Co. v. Kln- 
nett-Odom Co., 14 S.E.2d' 879, 192 
Ga. 166. 

Tex.—^Barclay v. Falvey, ClvA.pp., 
100 S.W.2d 791—^Burress v.’ Byrd. 
Civ.App., 69 S.W.2d 629, error dis¬ 
missed. 

(2) Lease.T^Vaji Deventer v. Gulf 
Production Co., Tex.Clv.App., 41 S.W. 
2d 1029, error refused. 


Correction, by either party 

(1) Either party Is permitted. In a 
suit between the parties to a con¬ 
tract, to correct any error In the In¬ 
strument purporting to evidence the 
contract, so as to make it express 
truly and correctly the intention of 
the parties.—^Krauss v. Fty, 24 So.2d 
464, 209 La. 260—Tate v. Ludeau, 197 
So. 612, 195 La. 954—^Reynaud v. Bul¬ 
lock, 196 So. 29, 196 La. 86—Fair v. 
Williams. 176 So. 631, 187 La. OSS- 
State V. Standard Oil Co. of Louisi¬ 
ana, 113 So. 867, 164 La. 834. 

(2) This is true provided the rights 
of tffird parties have not intervened. 
—^Reynaud v. Bullock, 196 So. 29, 195 
La. 86. 

Description not embodying visual 
standard 

Where deed or mortgage, through 
error, fails to express result of meet¬ 
ing of minds of parties, particularly 
where description clearly fails to em¬ 
body clear, undisputed visual stand¬ 
ard of parties, deed or mortgage may 
be reformed.—Farabaugh v. Rhode, 9 
N.W.2d 662, 305 Mich. 284—Erb v. 
Moore’s Estate, 290 H.W. 879, 292 
Mich. 198. 

79. U.S.—^Massachusetts Bonding & 
Ins. Co. V. Lundy, C.aA.Iowa, 160 
F.2d 680. 

80. N.T.—^Rlver Theatre Corp. v. Fi¬ 
delity & Deposit Co. of Md, 90 N. 

T.'S,2d 514, affirmed 97 N.T.S.2d 650, 
277 App.Div. 770, appeal denied 98 
N.T.S.2d 386, 277 App.Div. 872. 

81. Vt —Dutton V. Davis, 166 A. 631, 
103 Vt. 460. 

82. Vt.—^Dutton v. Davis, supra. 

83. Miss.—Whitney Central Hat. 
Bank V. First Nat. Bank, 130 So. 99, 
168 Miss. 98. 

84. Miss.—Whitney Central Nat. 
Bank v. First Nat. Bank, supra, 

85. U.S.—McGlnley Corporation v. 
Lido Oil Co., aCA-Tex., 71 F.2d 81, 
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certiorari denied 55 S.Ct. 116, 298 

U.S. 598, 79 L.Ed. 691. 

Ark.—^Doniphan, etc., R. Co. v. Mis¬ 
souri, etc., R. Co., 149 B.W. 60, 104 
Ark. 476. 

Fa,—^Equitable Life Assur. Sue. of 
U. S. V. Gaurman, 190 A. 422, 126 
Pa,Super. 184. 

Tex.—^Rasbury v. Hale, CIvJApp., 131 
S.W.2d 334, error dismissed, Judg¬ 
ment correct 

86. U.S.—R. F. C. V. Childress. C.A. 
Mo., 186 F.2d 698—Adams v. IJnlon 
Dime Sav. Bank, C.C.A.N.T., 144 
F.2d 290, certiorari denied 65 S.Ct. 
86, 323 U.S. 751, 89 L.Ed. 602. 

Ala,—McCay v. Jenkins, 15 So.2d 409, 
244 Ala, 660, 149 A.L.R. 746. 

Miss.—^Whitney Central Nat Bank v. 
First Nat Bank, 130 So. 99, 158 
Miss. 93. 

N.Y.—In re Bedell's Estate, 29 N.Y.S. 

2d 175, 176 Mlsc. 913. 

Tex.—Olvey v. Jones, 166 S.W.2d 
977, 187 Tex. 639. 

Va,—^Daniel v. Yearick, 46 S.B.2d 383, 
187 Va, 396. 

87. N.Y.—In re Casper's WiU, 292 N. 
Y.S. 415, 161 MUsc. 461, reversed on 
other grounds In re Casper’s Es¬ 
tate, 18 N.Y.S.2d 82, 259 App.Dlv. 
56. 

Care In exercise of power generally 
see supra S 3. 

88. Vt—Ward v. Lyman, 188 A. 892, 
108 Vt 464. 

89. Vt—Ward v. Lsnnan, supra. 
Negligence as defense or objection to 

relief see Infra § 46. 

9a Tenn.—-Pittsburg Lumber Co. ,v. 
Shell, 189 SlW. 879, 136 Tenn. 466. 

91. Tenn.—Pittsburg Lumber Co. v. 
Shell, supra, 

92. N.Y.—^In re HofiCtoan’s Will, 85 
N.T.S.2d 866, 264 App.Dlv. 881. 

BYaud or Inequitable conduct essen¬ 
tial where mistake not mutual see 
Infra S 80. 
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der the circumstances, be made cannot be made 
so as to make the agreement conform merely to 
the views of the party seeking reformation, but only 
to the original views of both parties.®^ Where each 
party is equally innocent, and there is no conceal¬ 
ment of facts which the other party has a right to 
know, and no surprise or imposition exists, the mis¬ 
take or ignorance, whether mutual or unilateral, is 
treated as laying no foundation for equitable in¬ 
terference it is strictly damnum absque in- 
juria.®5 If a grantee’s mistake was induced by the 
negligence of the grantor in drafting the instru¬ 
ment, equity will not deny reformation.®® 

Bringing case within statute. Where there is 
an applicable statute, reformation in case of mis¬ 
take may be granted only where the case is brought 
within the provisions of the statute.®^ 


c* Subject Matter of Mistake 

A mistake, In order to Justify reformation, must have 
been made In drawing the Instrument, or reducing the 
contract to writing, and not In making the contract which 
the writing evidences. It must relate to something 
agreed on, but not written out as agreed, and therefore 
not covered, but intended to be covered, by the instru¬ 
ment. 

In order to justify reformation on the ground of 
mistake, it must be made to appear in what the 
mistake consisted.®® A mistake, in order to justify 
the reformation of an instrument by a court of 
equity, must have been made in drawing the in¬ 
strument and not in making the contract out of 
which it grtvj or which it evidences;®® that is, it 
must have occurred in reducing to writing the con¬ 
tract on which the parties had agreed.! It may 
occur either in the formal statement of the agree- 


93. Wls.—Willett v. Stewsrt, 277 N. 
W. 6^5, 227 Wls. 803—Jentzsch v. 
Roenfanz. 201 N.W. 604, 186 Wls. 
189. 

94 . Md.—^Brockmeyer v. Norris, 10 
A.2d 826, 177 Md. 466—JCohen v. 
Numsen, 66 A. 432, 104 MdL 676. 

95. Md.—Cohen v. Numsen, supra. 
9a Ala.—^McKleroy v. Dlshman, 142 

So. 41, 226 Ala. 131. 

97. Cal.—Tomas v. Vaughan, 146 P. 
2d 499, 68 Cal.App.2d 188—Security 
First Nat. Trust & Savings Bank 

V. l40ftus, 19 P.2d 297, 129 Cal.App. 
660. 

ICeeting of znliids 
Under statute, in order to estab¬ 
lish a right to reformation of instru¬ 
ment on ground of mistake, it must 
appear that party's minds met on 
terms of intended bargain, but be¬ 
cause of mistake the writing fails to 
express that intention.—^Teutsch. v. 
Hvlstendahl, 29 N.W.2d 389, 72 S.D. 
48, opinion adhered to 81 N.W.2d 566, 
72 S.D. 196. 

98. U.S.—Heame v. New« England 
Mutual Marine Ins. Co., 111., 20 
Wall. 488, 22 L.Bd. 395—Ruston 
Drilling Co. v. U. S. Fidelity & 
Guaranty Co., C.C.A.Ark., 81 F.2d 
948. 

Mo.—^Peeler v. Oholson, 71 S.W.2d 
727—Crouch v. Thompson, 162 8. 

W. 149, 264 Mo. 477, 

Mont.—Cook-Reynolds Co. v, Beyer, 
79 P.2d 668, 107 Mont. 1—Thielbar 
Realties v. National Union Fire Ins. 
Co., 9 P.2d 469, 91 Mont 626, fol¬ 
lowed in Thielbar Realties v. Neth¬ 
erlands Ins. Co., 9 P.2d 474, 91 
Mont. 637—Gassert v. Black, 27 P. 
791, 11 Mont 185. 

99. TJ.S.—Power Service Corp. v. 
Joslln, C.ACal.,^ 175 F.2d 698-r 
Maryland Cas. Co. v. U. S., for Use 
of Gre^n, CX!.ANeb., 16l9 F.2d 102 
—^Rock-Ola Mfg. Corp. v. Filben 


Mfg. Co., C-CJLMlnn., 168 F.2d 919, 
certiorari dismissed 69 S.Ct 184, 
335 U.S. 855, 93 L.Eld. 403, cer¬ 
tiorari denied 69 &Ct 249, 336 U.S. 
892, 93 L.Ed. 430—St Paul Fire & 
Marine Ins. Co. v. Jones, C.C.A. 
Tex., 98 F.2d 448, certiorari denied 
Jones V. St Paul Fire & Marine 
Ins. Co., 69 S.Ct 244, 305 U.S. 661, 
83 L».Bd. 421—^Hayes v. Travelers 
Ins. Co., C,C.A.Okl., 98 F.2d 668, 125 
A.L.R. 1053—^Russell v. Shell Pe¬ 
troleum Corporation, C.C.A.ICan., 66 
P,2d 864—Shipley v. Pittsburgh & 
D, E. R Co., D.C.Pa., 83 F.Supp. 
722—B, Clemens Horst Co. v. Fed¬ 
eral Mut Liability Ins. Co., D.C. 
Mass., 83 F.Supp. 698. 

Ala.—Corpus juris cited in. McCay v. 
Jenkins, 16 So.2d 409, 410, 244 Ala. 
660, 149 A.L.R. 746. 

Iowa—^Merle O. Milligan Co. v. Lott 
263 N.W. 262, 220 Iowa 1043. 

Mo,—^Net Realty & Inv. Co. v. Dubin- 
sky, App., 94 S.W.2d 1108. 

Or.—Prueitt v. Sound Const & En¬ 
gineering Co., 167 P.2d 698, 178 Or. 
380. 

S.D.—Teutsch v, Hvistendahl, 29 N. 
W.2d 389, 72 S.D. 48, opinion ad¬ 
hered to 81 N.W.2d 666, 72 S.D. 195. 
63 C.J. p 928 note 86. 

Classes of mistakes 

Mistakes in written contraxits are 
generally divided into two classes, 
the first consisting of mistakes fun¬ 
damental in character, relating to an 
essential element of contract which 
prevent a meeting of minds, and the 
second being where an actual good- 
faith understanding is reached but 
through some error, ndt expressed, 
the agreement reduced to writing Is 
not the actual agreement: the former 
of these classes constitutes ground 
for rescission but not reformation, 
while the latter may be refprmed.— 
Harley v. Magnolia Petroleum Co., 37 
N.E.2d 760, 878 Bl. 19, 137 A.L.R 
900. 


L U.B.—General Discount Corp. v. 

Sadowski, C.AMich.. 183 F.2d 542. 
Conn.—Hoffman v. Fidelity 6k Cas. Co. 
of New York, 6 A2d 357, 126 Conn. 
440. 

Iowa.—^Merle O. Milligan Co. v. Lott, 
263 N.W. 262, 220 Iowa 1043. 

Md.—Brockmeyer v. Norris, 10 A 2d 
326, 177 Md. 466. 

Mo.—reason v. Atlantic Mutual Ins. 
Co., 40 Mo. 33, 93 Am.Dec. 293— 
Net Realty & Inv. Co. v. Dublnsky, 
App., 94 6wW.2d 1108. 

N.T.—Hart v. Blabey, 39 N.B.2d 280, 
287 N.T. 257—In re Hoffmann's 
Will, 35 N.Y.S.2d 866, 264 App.Div. 
881—Ward v. Hewitt, 92 N.T.S.2d 
584, 196 Misc. 624—In re Bedell's 
Estate, 29 N.Y.'S.2d 176, 176 Misc. 
913—Selmar Garage Corp. v. Rink 
Realty Corp., 102 N.T.S.2d 666— 
Sheedy v. Stein, 101 N.Y.Sw2d 773— 
ISIronenberg v. Sullivan County 
Steam Laundry Co., 91 N.Y.S.2d 
144, affirmed 98 N.Y.«S.2d 658, 277 
App.Div. 916, motion denied 103 
N.Y.S.2d 660, 278 App.Div. 726. 

Or.—^De Tweede Northwestern Sc Pa¬ 
cific Hypotheekbank v. W. M. Bar¬ 
nett Estate, 85 P.2d 861, 160 Or. 
406. 

S.D.—Teutsch v, Hvistendahl, 29 N. 
W,2d 389, 72 S.D. 48, opinion ad¬ 
hered to 31 N.W.2d 566, 72 S.D. 196. 
53 C.J. p 928 note 87. 

InsertixLg terms contrary to oral 
agreement 

Where parties intend to reduce to 
writing material terms of their oral 
agreement, and this is not done, but 
terms are embraced therein directly 
contrary to, and destructive of, such 
agreement, writing can be reformed 
and enforced as previously agreed.— 
Pegues V. Dllworth, Tex.Civ.App., 104 
S.W.2d 568, affirmed 132 S.W.2d 682, 
134 Tex. 169. 

Copying incomplete deeczlption of 
property as to auantity of land con¬ 
tracted for and' purchased may, as 
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ment in the instrument, or in some matter causing 
the statement to he made, or to which it is to be ap¬ 
plied,^ and it may relate either to the contents of 
the instrument^ or to the real meaning of the lan¬ 
guage used;4 but in all cases it must relate to 
something within the contemplation of the parties 
in making their contract, to something agreed on, 
but not written out as agpreed on, and therefore 
not covered, but intended to he covered, by the 
written instrument.^ It is not necessary, in order 
to establish a mistake which may be reformed, to 
show that particular words were misunderstood.® 

If the mistake is in the subject matter of the 
contract there is no ground for reformation.^ Like¬ 
wise, reformation will not be granted on the ground 
of mistake as to a matter with respect to which 
the parties have made express provision in their 
contract, where the effect would be to nullify such 
provision.® Error in making a bargain or failure 


to realize as much as was anticipated is beyond the 
reach of chancery.® A mistake as to the identity 
of property conveyed or leased is not a ground for 
reformation nor is a mistake as to the identity 
of property sold made in an administrator’s petition 
for the sale thereof and carried through the pro¬ 
ceedings to the deed,ii or a mistake as to the fa¬ 
cilities afforded to a tract of land, having regard to 
the purpose for which it was to be used.^® 

d. Materiality of Mistake 

In ordar to authorize reformation, a mistake must be 
material. 

In order to authorize reformation the mistake 
must be material,^® affecting substantially the rights 
and obligations of the parties it must go to the 
essence of the object in view and not be merely inci¬ 
dental,^® and must have controlled the conduct of 
the complainant so that but for the mistake he 


between parties, be treated as mis¬ 
take, where mistake is innocent and 
shared by both parties.—^Burress v. 
Byrd, Tex.Clv«App., 69 S.W.2d 629, er¬ 
ror dismissed. 

2. N.C.—American Potato Co. v. Jea¬ 
nette Bros. Co., 93 SJSi 795, 174 N. 
C. 236. 

3. Bel.—Colvocoresses v. W. S. Was- 
serman Co., 28 A.2d 688, 26 Bel.Ch. 
333. 

InsertfufiT name of esttnot bank as 
guarantee 

If guarantors knew that name of 
bank, extinct through consolidation, 
was Inserted as guarantee, and in¬ 
tended thus to execute guaranties, al¬ 
though knowing insertion was caused 
by mistake of lending bank, that 
would not prevent reformation in ac¬ 
tion on guaranties.—^Bank of Ameri¬ 
ca of California v. Granger, 1 P.2d 
479, 116 CaLApp. 210. 

4 . Del.—Colvocoresses v, W, S. Was- 
serman Co., 28 A.2d 588, 26 DeLCh. 
833. 

Minn.—^Papke v. Pearson, 280 INT.W. 
183, 203 Minn. 130. 

Mistake as to legal operation and ef¬ 
fect of instrument see infra S ,37 c. 

6. Ala.—West Bnd Sav. Bank v. 

Goodwin, 135 So. 161, 223 AJa. 185. 
Ga.— Corpus juris cited In Orient Ins. 
Oo, V. Dunlap, 17 S.H.2d 703, 707, 
198 Ga^ 241— Corpus juris dted in 
Steadham v. Cobb, 196 S.D. 730, 
738, 186 Ga, 30. 

Idaho.—Corpus Juris-cited in Metro¬ 
politan Life Ins. Cp. V. McClelland, 
63 P.9d 65?,. 658, 67 Idaho 189. 
Iowa.—Merle O. Milligan Co. v. Ijott. 

263 K.W. 262, 280 Iowa 1043. 

Pa.—^In re Sewer* Diet. No. 4, Nether 
Providence TP-, 24 67^ 14^ Pa- 

Super. 7. ^ , r 

68 C.J. P 928 note 39. > 


Omlssiou. of reservation, from deed 
Okl.—Marshall v. Homier, 74 P. 868, 
13 Okl. 264. 

21 C.J. p 93 note 6 [b]. 

6. Mich.—^Frankowlch v. Franko- 
Wich. 36 N.W.2d 478, 323 Mich. 516 
—Scott V. Grow, 3 N.W.2d 264, 301 
Mich. 226, 141 A.D.B. 319. 

7. Wis.—De Vein v. De Toin, 44 N. 
W. 839, 76 Wis. 66. 

53 C.J. p 928 note 81. 

Amount of materials on hand 
U.S.—^Power Service Corp. v. Joslin, 
CJLCal., 175 P.2d 698. 

Identity of property mortgaged 
Where mistake in description of 
property'mortgaged goes to identity 
of property itself, reformation of 
mortgage will be denied, since there 
was no meeting of the minds of the 
parties.—Reeves v. Thompson, 142 
So. 663, 225 Ala. 204. 

8. Qa.—Citizens & Southern Nat. 
Bank v. Ware, 192 S.E. 22, 184 Ga. 
651. 

Brroneous estimates of of 

timber 

Ga.—Citizens & Southern Nat. Bank 
V. Ware, supra. 

9. N.J.^Ackerman v. Begrisch, Ch., 
60 A. 673. 

53 C.J. p 928 note 90. 

10. Pa.—Radnor Bldg.,, eta, Assoa v. 
Scott. 120 A. 804, 277 Pa. 56. 

53 C.J. p 928 note 93. 

11. IlL—Ward v. Brewer, 19 HI. 291, 
68 Am.D. 696. 

12. Conn.—De KAy v. Sborehaven 
Realty Co., 132 A. 633, 104 Conn. 
36. 

53 aJ. P 988 note 96. 

13. U.S.—^Kansas City Life Ins. Co. 
V. Cox, C.(lA.Tenn., ' 104 P.2d 321 
— Day V. Fireman's, Fund Ins. Co., 
CXijV..Ga, 67 F.2d 267r—Tokio Ma- 
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rlne & Fire Ins. Co. v. National Un¬ 
ion Fire Ina Co., D.CJN'.T., 18 F. 
Supp. 720. affirmed. C.C«A.. 91 F.2d 
964. 

Ala.—Corpus Juris cited in Holcomb 
V. Beckham, 61 So.2d 24, 26, ‘ 265 
Ala. 206. 

Del.—Home Life Ins. Co. of America 
V. McCams, 16 A.2d 687, 26 DeLCh. 
220 . 

Dl.—Harley v. Magnolia Petroleum 
Co., 87 N,E12d 760, 878 HI. 19. 137 
A.L.R. 900. 

Md.—^Brockmeyer v. Norris, 10 A.2d 
826, 177 Md. 466. 

N.J.—^oro V; Pulone, 62 A.2d 818, 140 
NJ.Eq. 25—Santamarla v. Shell 
Eastern Petroleum Products, Inc., 
172 A. 839, 340, 116 N.J.Bq. 26— 
Toth V. Vasquez, 74 A.2d 331, 8 N. 
J.Super. 289. 

N.C.—Cobb V. Cobb. 189 S.E. 479, 211 
N.C. 146. 

Old.—Marshall v. Homier, 74 P. 868, 
13 OkL 264. 

Or.—^Manning Lumber Co. v. Voget, 
216 P.2d 674, 183 Or. 486. 

R.I.—Vanderford v. Kettelle, 64 A. 2d 
483, 76 R.I. 130. 

Tex.—^Burress v. Byrd, Civ.App., 69 S. 
i W.2d 529, error dismissed. 

Wash.—KeesUng- v. -Pehling, 214 P.2d 
506—Dixon v. MacQlUivray, 185 P. 
2d 109, 29 Wash.2d 30. ' - 
53 C.J. p 928 note 96. 

In tiie absence of fraud or imposi- 
tiosLy the mistake must be one that is 
material.—^Moro v. Pulone, 52 A. 2d 
818, 140 N.JJB3q. 25. 

14. Mont.—Ogg V. Herman, 227 P. 
476, 7r Mont. 10. 

Md.—Brockmeyer v. 'Norris, 10 A. 2d 
326. 177 Md. 466. 

15- Tenn.—Tennessee valley ' Iron- 
,etc., Co. V. Patterson, 14 S.tV.2d 
*726,158 Tennl 429. 
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would not have made the obligation from which he 
seeks to be relieved.^® A mistake is material when 
it has secured a result affecting essentially the in¬ 
terests of either party.^'J^ 

€. Time of Mistake 

The mistake must have existed at the time the In¬ 
strument was executedi and not have been as to the In¬ 
tention of the parties as affected by subsequent events 
or by the consequences resuiting from the Instrument 
as executed. 

The mistake must have existed, or have been as 
to the intention of the parties, at the time the in¬ 
strument was executed,!® and not as affected or de¬ 
veloped by subsequent events or by the consequences 
resulting from the instrument as executed,!® in 
order to justify reformation on the ground of mis¬ 
take. However, reformation is not confined to sit¬ 
uations involving a mistake with respect to a past 
•event or to the present existence of some fact or 
thing,®® but relief may be granted where the parties 
expect a future event to occur and describe the 
siibject matter by words which make the intent 
clear if the event occurs as expected, but which 
defeat the real intent if the event does not happen 
precisely in the manner expected.®! 

Where a deed or conveyance is involved, the mis¬ 
take may relate to the time of the agreement, and 
not merely to the time of carrying it into effect®® 

f • Obviousness of Mistake 

The mistake must be such that the party could not 
t)y reasonable diligence have obtained knowledge thereof 
when put on inquiry. 


The mistake must be such that the party claiming 
it as a ground for reformation could not by reason¬ 
able diligence have obtained knowledge thereof 
when put on inquiry.®® 

g. Beformation Sought by All Parties; Admis¬ 

sion of Mistake 

Where all the parties seek reformation or defendant 
admits the mistake, reformation Is proper. 

Where all the parties seek reformation®^ or if 
defendant admits the mistake,®® reformation is 
properly granted. So, where defendant admits that 
plaintiffs version of the contract is the one that 
was intended by the parties at the time it was made, 
it is plain that there must have been a mistake in 
the reduction of their intention to writing, and 
the right to reformation is clear.®® 

h. Mistake by Scrivener or Draftsman 

An Instrument which, as a result of a mistake of 
the scrivener, fails to conform to, or speak, the real 
agreement or intention of the parties may be reformed. 

It has been broadly declared that equity will as¬ 
sume jurisdiction to reform a written instrument 
where there has been a mistake on the part of the 
scrivener,®^ and that equity has power to reform 
an instrument to correct a mistake of the scrive- 
ner.28 Equity may reform an instrument where, as 
a result of mistake, error, or misprision on the part 
of the scrivener or draftsman, it fails to conform 
to, or speak, the real or actual agreement between 
the parties,®® and this rule has been applied no 


The snietake miist conoexa a matter 
MO vital that it caa be said that the 
parties, because of miscalculation or 
Ifalse information, never actually 
Asrreed to the same proposition.— 
Saline County v. Thorpe, 88 S.W.2d 
183, 337 Mo. 1140—Frederich v. Un¬ 
ion Electric Lri^rht & Power Co., 82 
S.W.2d 70, 336 Mo. 1038. 

16. Md.—Corpus juris cited In 
Brockmeyer v. Norris, 10 A.2d 826, 
830, 177 Md. 466. 

Tenn.—Tennessee Valley Iron, etc., 
Co. V. Patterson, 14 S.W.2d 726, 158 
Tenn. 429. 

a7. Ind.—Phillip Zorn Brewing Co. 
V. Malott, 46 N.!B1. 23, reheard 61 N. 
B. 471, 161 Ind. 371. 

X8. Ill.—Spies V. De Mayo, 72 N.B.2d 
316, 396 IlL 266—Ambarann Corpo¬ 
ration V. Old Ben Coal Corp., 69 N. 
B.2d 835, 395 Ill. 164—Korosic v. 
Pearson, 36 N.B.2d 744. 377 HI. 418 
—^Tope V. Tope, 13 N.B.2d 229, 370 
Ill. 187—Laffer v. Hartford Eire 
Ins. Co., 83 N.B.2d 611, 336 IlLApp. 
811—Smith V. Material Service 
Corp., 38 N.B.2d 945, 812 HlApp. 
433. 


Tex.—Corpus Juris dted in Attaway 
V. Bills, Oiv.App., 173 S.W.2d 867, 
870. 

68 CJ. p 929 note 2. 

Mutuality as of time of execution of 
instrument see infra ( 28 b. 

19. AJa.—^Behan v. Friedman, 119 
So. 20, 218 Ala. 618. 

63 C.J. p 929 note 2. 

20. Cal.—^F. P. Cutting Co. v. Peter¬ 
son, 127 P. 163, 164 Cal. 44. 

21. Cal.—^F. P. Cutting Co. v. Peter¬ 
son, supra. 

63 G.J. p 929 note 4. 

22. Cal.—Cleghorn v. Zumwalt, 23 
P. 294, 83 Cal. 155. 

63 G.J. p 929 note 6. 

23. Okl.—Tuloma Pipe & Supply Co. 
V. Townsend, 77 P.2d 636, 182 Okl. 
321. 

53 CJ. p 929 note 6. 

Negligence as a defense see infra S 
46. 

24. Tenn.—Sherman v. Cate» 16 S.W. 
2d 69, 169 Tenn. 69. 

68 C.J. p 929 note 7. 

25. HI.—Singer v. Murphy, 170 N.B. 
777, 838 Ill. 620. 
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Mich.—Cameron v. Sowlcka, 227 N. 
W. 717, 248 Mich. 616. 

26. N.Y.—100 Bast 68th St Corp. v. 
Weiner, 38 N.Y.S.2d 165, 179 Misc. 
213. 

27. Ala.—^Ballentlne v. Bradley, 182 
So. 899, 286 Ala 326. 

Pa—Moran v. Murray, Com.Pl., 51 
Lack.Jur. 246. 

28. Neb.—Kula v. Kula, 81 iN.W.2d 
96, 149 Neb. 347. 

Pa—^Biszler v. Foreman, Com.Pl., 
90 Pittsb.Leg.J. 623. 

29. Ala—Atlas Assur. Co., Limited, 
of London, England v. Byrne, 178 
So. 461, 285 Ala 281, followed in 
Bankers Fire & Marine Ins. Co. v. 
Byrne, 178 So. 452, 235 Ala 288, 
and London & Lancaster Ins. Co., 
Limited, of London, England, v. 
Byrne, 178 So. 453, 236 Ala 292. 

Cal.—Mills V. Schulba, 213 P.2d «408, 
95 Cal.App.2d 669—Strauss v. 
Bruce, 33 P.2d 71, 139 Cal.App. 62. 
Ga—W. P. Brown & Sons Lumber 
Co. V. Echols, 36 S.E.2d 762, 200 
Ga 284—Cain v. Vamadore, 166 
S.B. 216, 171 Ga .497. 

Ind.—^Hammond Hotel & Improve- 
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matter how the mistake occurred^® 

§ 26 . -- Mistake of Fact 

a. In general 

b. What constitutes 

a. In General 

When, because of a mistake of fact, an Instrument 
does not express the true or agreed intention of the par¬ 
ties, equity will correct the mistake unless the rights of 
third persons have intervened; but reformation will not 
be allowed for a mistake as to an extrinsic fact which, 
If known, would probably have caused the parties to make 
a different contract. 

While it has been broadly held that a court of 
equity may, or will, reform a written instrument on 
the ground of mistake of fact,*! the general rule 


is that when, -because of a mistake of fact, an in¬ 
strument does not express the true or agreed inten¬ 
tion of the parties, equity will correct such mis¬ 
take** where it has been established by clear aind 
convincing evidence,** unless the rights of third 
persons have interv^ened.*^ The principle of law 
that when a deed is executed all prior agreements, 
whether oral or written, are merged in the latter 
instrument and any variance or inconsistencies 
therein must yield to the language of the last docu¬ 
ment does not prevent reformation for mistake of 
fact*5 If the mistake is not in the contract or in 
the writing embodying the contract, but is of an 
extrinsic fact which, if known, would probably 
have caused the parties to make a different con¬ 
tract, reformation will not be allowed;** a mi*s- 


ment Co. v. Perrin, 184 N.B. 906, 
,96 Ind.App. 311. 

Iowa.—-Wormer v. Ollchrlst, 230 N. 

W. 866, 210 Iowa 463. 

Ky.—Isaacs* Guardians v. Isaacs, 57 
e.W.2d 661, 247 Ky. 661. 

Mo.—Sicher v. Bambousek, 91 S.W. 
68, 193 Mo. 113—^Leitensdorfer v. 
Delphy, 16 Mo. 160, 65 Am.D. 137 
—St. Louis 221 Club v. Melbourne 
Hotel Corp., App., 227 S.W.2d 764. 
N.J.—^Katchen v. Silberman, 168 A. 

427, 109 -KLEq. 613. 

N.Y.—Hart v. Blabey, 39 N.E.2d 230, 
287 N.Y. 257—^Pitcher v. Hennes¬ 
sey, 48 N.Y. 415—-Ward v. Hewitt, 
92 N.Y.S.2d 684, 196 Mlsc. 624— 
Phlodiu:, Inc., v. Lewis Apparel 
Stores, 67 N.Y.S.2d 911, 188 Misc. 
438—^Burlingham v. Hanrahan, 251 
N.YS. 66, 140 Misc. 612—Sheedy 
v. Stein, 101 N.Y.S.2d 773—Kronen- 
berg V. Sullivan County Steam 
Laundry Co., 91 N.Y.5.2d 144, af¬ 
firmed 98 N.Y.S.2d 658, 277 App. 
Div. 916, motion denied 103 N.Y.S. 
2d 660, 278 App.Dlv. 726. 

N.C.—^Life Ins. Co. of Tlrglnla v, 
Edgerton, 174 S.E. 96, 206 N.C. 402. 
Or.—^Rayburn v. Crawford, 211 P.2d 
483, 187 Or. 386. 

W.Va.-^ohnston v. Terry, 36 S.E.2d 
489, 128 W.Va. 94—^Hertzog v. 

Riley, 77 S.B. 138, 71 W.Va. 66L 
21 C.J. p 93 note 6 [a]. 

Bffeot of aooeptaiLce of deed 

Fact that parties accepted deed 
phrased in language not in accord¬ 
ance with their directions and inten¬ 
tions is not a ground for refusing 
reformation of deed which does not 
accurately express conveyance that 
scrivener was directed by them to 
prepare.—^Franz v. Franz, ‘ 32 N.B.2d 
205, 808 Mass. 262, 135 A.L.R. 1448. 

Elimination or inoliudon of property 
Deeds may be reformed so asr to 
eliminate property not Intended to 
be conveyed or to include property 
omitted but Intended to be conveyed, 
if elimination or inclusion was result 


of mistake of scrivener.—Whitt v. 

Proctor, 204 S.W.2d 682, 306 Ky. 464. 

30. Md.—Hoffman v. Chapman, 34 A. 
2d 438, 182 Md. 208. 

JSr.Y.— Hart v. Blabey. 39 N.E.2d 230, 
287 N.Y. 267—Bom v. Schrenkei- 
sen, 17 N.E. 339. 110 N.Y. 56—Mc¬ 
Pherson v. Goldstein, 10 N.T.S.2d 
971, 256 App.Div. 1006—Ward v. 
Hewitt, 92 N.Y.S.2d 684, 196 Misc. 
624—^Phlodur, Inc., v. Lewis Ap¬ 
parel Stores. 67 N.Y.S.2d 911, 188 
Misc. 438—^Burllngham v. Hanra¬ 
han, 261 N.Y.S. 65, 140 Misc. 512— 
Selmar Garage Corp. v. Rink Re¬ 
alty Corp., 102 N.Y.S.2d 666—Shee¬ 
dy V. Stein, 101 N.Y.S.2d 773—Kro- 
nenberg v. Sullivan County Steam 
Laundry Co., 91 N.YS.2d 144, af¬ 
firmed 98 N.Y.S.2d 668, 227 App.Div. 
916, motion denied 103 -N.Y.S.2d 
660, 278 App.Div. 726. 

31. Ill.—^Hardy v. Greathouse, 94 N. 
B.2d 134, 406 HI. 365—^Biskupski v, 
Jaroszewski, 76 NE2d 65, 398 Ill. 
287—Spies v. De Mayo, 72 N.B.2d 
316, 396 Ill. 255—^Ambarann Corp. 
V. Old Ben Coal Corp., 69 NJEi.2d 
835, 396 Ill. 164—Gromer v. Mol- 
by, 62 N.E.2d 772, 385 IlL 283— 
Korosic V. Pearson, 36 N.E.2d 744, 
377 Ill. 413—^Mansell v. Lord Lum¬ 
ber & Fuel Co., 180 N.E. 774, 848 
Ill. 140—^Pearce v. Osterman, 176 
N.E. 416, 843 lU. 176—Bogolub v. 
Lencloni. 88 N.E.2d 897, 339 HI. 
App. 160—^Laffer v. Etertford Fire 
Ins. Co., 83 N.E.2d 511, 336 IlLApp. 
311—Smith V. Material Service 
Corp., 38 N.E.2d 945, 312 IlLApp. 
433. 

Ohio.—^Bellish v. C. I. T. Corp., 50 
N.E.2d 147. 142 Ohio St. 36. 

Mutual mistalce, or mistake with 
fraud or inequitable conduct, as 
essential to reformation see infra 
S 30. 

32> U.S.—^Herzbergs, Inc., v. Ocean 
Acc. & Guarantee Corp., D.C.Neb., 
42 F.Supp. 62, affirmed, C.C.A., 132 
P.2d 438—Ohio Cas.' Ins. Co. v. 
Murphy, D.CJSIy., 28 F.Supp. 262. 
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Ga.—^Prince v. Friedman, 42 S.E 2d 
434, 202 Ga. 136—^Yablon v. Metro¬ 
politan Life Ins. Co., 38 S.B.2d 634, 
200 Ga. 693. 

Mich.—Emery v. Clark, 6 N.W.2d 746, 
803 Mich. 461. 

Mo.—^Bramhall v. Bramhall, 216 S.W. 
766. 

N.Y.—^Donald Friedman & Co. v. 
Newman, 243 N.Y.S. 408. 230 App. 
Div. 103, reversed on other grounds 
174 N.B. 703, 266 N.Y. 340, 73 A.L. 

R. 95, motion denied 175 N.E. 346, 
255 N.Y. 632, 73 A.L.R. 95. 

Okl.—Corpus Juris cited tu Smith v. 
Lindley, 216 P.2d 666, 668. 202 Okl. 
501. 

Tex.—^Burress v. Byrd, Civ.App., 69 

S. W.2d 629, error dismissed. 

53 C.J. p 929 note 13. 

Agreement to execute lease 

Ohio.—^RKO Distributing Corp. v. 
Film Center Realty Co., 5 N.H.2d 
927, 63 Ohio App. 438. 

33. Ind.—Stack v. Conunercial Towel 
& Uniform Service, 91 N.B.2d 790* 
120 Ind.App. 483. 

Ohio.—State Sav. & Loan Ass*n v. 

Engle, App., 72 N.B.2d 779. 

Weight and sufficiency of evidence 
generally see infra 9 84. 

34. Ill.—Gawne v. O'Connell, 4 N.B. 
2d 601, 287 HlJVpp. 73. 

Okl.—Corpus Juris dted in Smith v. 
Lindley, 215 P.2d 666, 668, 202 OkL 
601—Corpus Juris cited in Page v. 
Provines, 66 P.2d 7, 9, 179 Okl. 391. 
53 C.J. p 930 note 14. 

35. Ind.—Stack v. Commercial Towel 
& Uniform Service, 91 N.E.2d 790, 
120 lnd.App. 483. 

Ohio.—State Sav. & Loan Ass'n v. 
Engle, App., 72 N.E2d 779. 

36. U.S.—Russell v. Shell Petroleum 
Corporation, C.C.A.Kan., 66 F.2d 
864. 

m.—Harley v. Magnolia Petroleum 
Co.. 87 N.E.2d 760, 378 HI. 19* 187 
A.L.R. 900. * 

Mich.—Corpus Juris cited in E. IL 
Brenner Co. v. Brooker Engineering 
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§ 26 

take as to the existing situation, which leads either 
one or both of the parties to enter into a contract, 
or to execute an instrument, which they would not 
have entered into, or executed, had they been ap¬ 
prised of the actual facts, will not justify reforma- 
tion.S’? 

b. Wliat Constitutes 

(1) In general 

(2) Location of land and boundary lines 

(3) Mistake by scrivener or draftsman 

(1) In General 

As ground for reformation, mistake of fact exists 
when the parties, under some erroneous conviction, in¬ 
clude in the writing something which should not be there, 
or omit something Intended to be there, or so express 
their agreement that it sets forth something different 
from what was intended. 

As a ground for reformation, mistake of fact ex¬ 
ists when the parties tmder some erroneous con¬ 


viction, as to law^S or fact,^^ include within the 
written evidence of the agreement something which 
should not be there,^0 or omit from such instrument 
something which should, or was intended to, be 
there,^i or so express their agreement that it sets 
forth something different from what was intend¬ 
ed,^® all of which they would not have done but for 
the erroneous conviction; and reformation will be 
granted not only where the language used in the 
instrument is not such as was intended, but also 
where both parties are in error with respect to 
the thing to which such language applies.^® If both 
parties understood the meaning of an instrument 
at the time it was executed, there is no mistake of 
fact.^^ 

An instrument drawn under the mistaken belief 
that an event has already happened which has not 
yet occurred will be reformed to carry out the in¬ 
tention of the parties, as will an instrument drawn 


Co., 4 N.W.2d 71, 73, 801 Mich. 719 
— ^Ross V. Dajnm, 260 N.W. 760, 271 
Mich. 474. 

Mo.—IKrick v. Thompson, 162 S.W.2d 
240, 349 Mo. 488—General Refrac¬ 
tories Co. V. oebek, 44 S.W.2d 60. 
828 Mo. 1143. 

N.T.—^Brennan v. Community Service 
Soc. of New York, 46 N.T.S.2d 826. 
181 Mlsc. 637. 

53 C.J. p 928 note 92. 

The anesUoai ixi such a case Is 
whether the Instrument, when exe¬ 
cuted, represented the actual con¬ 
tract of the peirties.—Harley v. Mag¬ 
nolia Petroleum Co., 37 N.S].2d 760. 
878 Ill. 19. 137 A.L.B. 900. 

Mistake as to actual size of lot 
Mich.—^Harris v. Axline, 36 N.W.2d 
154. 828 Mich. 686. 

37. nor.S.—Power v. Joslin, C.A.Cal., 
175 {F.2d 698—Maryland Cas. Co. 

V. XT. S., for Use of Green, C.C,A. 
Neb.. 169 F.2d 102—Russell v. 
Shell Petroleum Corporation, C.C. 
A.Kan., 66 F.2d 864—H. Clemens 
Horst Co. V. Federal Mut. Liabil¬ 
ity Ins. Co., D.C.Ma8s., 38 F.Supp. 
598. 

Mich.—^E. R. Brenner Co. v. Brooker 
Engineering Co., 4 N.,W.2d 71, 301 
Mich. 719. 

Miss.—^Whitney Central Nat. Bank v. 
First Nat Bank, 130 So. 99, 158 
Miss. 93. 

S.D.—Teutsch v. Hvistendahl, 29 N. 

W. 2d 389. 72 S.D. 48. opinion ad¬ 
hered to 81 N.W.2d 666. 72 S.D. 
195. 

Amount of materials on hand 
tJ.S.—Power Service COrp. v, Joslin. 
(ULCaL, 175 F.2d 698. 

S& Mo.—Realty & Ihv. Co. v. 

Dubinsjey. App., 94 &W.2d 1108. 

88 C.J. p 930 note (5. 


Sbegal effect of instrument 

Court of chancery grants relief 
from mistake as to legal effect of a 
written instrument, whether the mis¬ 
take be termed one of law or fact.— 
Dundon v. Balthazar. 44 A.2d 156, 
114 Vt 312. 

Mistake as to private legal rights 
When a person is ignorant or mis¬ 
taken with respect to his own ante¬ 
cedent and existing private legal 
rights, interests, or estates, either of 
property or contract, and enters into 
some transaction to affect such as¬ 
sumed rights. Interests or estates, 
equity will grant its defensive or af¬ 
firmative relief of reformation, treat¬ 
ing the mistake as analogous to, if 
not identical with, a mistake of fact 
U.S.—Barnett v. Kunkle, Okl.. 256 F. 
644, 168 C.C.A. 88, appeal dismissed 
Harjo V. Kunkle, 41 S.Ct. 819, 254 
tJ.S. 620, 65 L.Ed. 442. 

Okl.—^Davis v. Jackson, 132 P.2d 923. 
192 Okl. 15. 

Prot0otlo& of outstanding leases in 
deed 

Where all parties to deed convey¬ 
ing building mistakenly believed that 
language used adequately protected 
outstanding leases, the mistake, al¬ 
though an error of law, induced a 
mistake of fact justifying reforma¬ 
tion.—State Trust Co. V. Braznell, 41 
S.B.2d 744. 227 N.C. 211. 

39. Mo.—Net Realty & Inv. Co, v. 

Dubinsky. App., 94 S,W.2d 1108. 
Tex.—American Freehold Land 
Mortg. Co. V. Pace. 66 S-W*. 877, 23 
Tex.Civ.App. 222. 

Knowledge of fact 

'^Mistake of fact'' so as to author¬ 
ize reformation of a written contract 
presupposes some knowledge of fact 
and Implies a wrong conclusion, 
while ‘lack of knowledge’* or “ig¬ 
norance” hnpUes a total want of 
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knowledge with respect to the sub¬ 
ject matter.—Prince v. Friedman, *42 
S.E.2d 434. 202 Ga. 136. 

Mistake as to amount due as oom- 
pensation 

U.S.—^Federal Motor Truck Co. v. U. 

S. , 71 Ct.Cl. 646. 

40. Ala—West End Sav. Bank v. 

Goodwin, 135 So. 161, 223 Ala 186. 
Mo.—^Net Realty & Inv. Co. v. Dubln- 
Bky, App., 94 S.W.2d 1108. 

53 C.J. p 930 note 17. 

414 Ala—West End Sav. Bank v. 

Goodwin. 135 So. 161, 223 Ala 185. 
Mo.—Net Realty & Inv. Co. v. Du¬ 
binsky, App., 94 ®.Vr.2d 1108. 

N.C.—State Trust Co. v. Braznell, 
41 S.B.2d 744, 227 N.C. 211. 

53 C.J. p 930 note 18. 

42. Ill.—Spies V. De Mayo, 72 N.E. 
2d 316, 396 Ill. 255—Ambarann 
Corp. V. Old Ben Coal Corp., 69 N. 
B.2d 835, 396 HI. 164—Laffer v. 
Hartford Fire Ins. Co., 83 N.E.2d 
511, 836 llLApp. 311. 

Mo.—Net Realty Inv. Co. v. Du¬ 

binsky, App., 94 SJW‘.2d 1108. 
Pa—^Bache v. Bache, Com.Pl., 96 
Pittsb.Leg.J. 868. 

W.Va—^Dyke v. Alleman, 44 S.E.2d 
687, 130 W.Va 619. 

53 C.J. p 931 note 19. 

43. Minn.—'Pettyjohn v. Bowler, 17 
N.W.2d 82, 219 Minn. 65. 

44. U.S.—Warren v. U. S., 67 Ct.Cl, 
419. 

N.T.—Sol Apfel, Inc., v. Kocher. 61 
N.T,S.2d 608, affirmed 70 N.Y.S.2d 
138, 272 APP.D1V. 758, affirmed 

Braagaard, Inc. v. Kocher, 70 N. 

T. S.2d 139, 272 App.Div. 768. 
Okl.—P&ge v. Provlnes, 66 P.2d 7, 9. 

179 Okl. 891. 

45. Mo.—Net Realty & Inv. Co. v. 
Dubinsky. App., 94 e.W.2d 1108. 

58 CtJ. P 931 note 22. 



76 C.J.S. 


REFORMATION OF INSTRUMENTS 


on the basis of certain facts which are other than 
as supposed, so that when construed in the light 
of the real state of affairs the intention of the par¬ 
ties is not carried out,^® or a deed drawn under a 
mutual mistake of the parties as to the grantor’s 
interest in the land at the time it was conveyed.^*^ 
A mistake or error in judgment^* or an inaccurate 
prophecy48 is not a mistake of fact; nor is a fail¬ 
ure of the minds to meet, so that one party believes 
the contract means one thing, and the other party 
believes it means another, a mistake of fact such 
as will be remedied by reformation.50 

A mere misunderstanding of the facts is not suf¬ 
ficient ground for asking reformation nor is a 
party’s ignorance of facts a ground for reforma¬ 
tion if there was no fraud or misplaced confidence 
and the instrument expressed the intention of the 
parties as they were then informed.®^ A mistake 
as to the efficacy of words used to express the in¬ 
tent of the parties is not a mistake of fact such 
as to be ground for reformation ;53 but if the in¬ 
strument fails to express clearly the agreement and 
intention of the parties through doubt as to the 
meaning of a particular combination of words in' 
the connection in which they were used and not 
as to the legal effect of language whose ordinary 
import is free from difficulty, the mistake is one 
of fact for which reformation will be allowed-®^ In 


§ 26 

order to constitute a mistake which will be reliev.ed 
against, a mutual ignorance of facts must be uncon¬ 
scious.®® 

(2) Location of Land and Boundary Lines 

A mistake as to the location of land and boundary 
lines may be such mistake of fact as to Justify reforma¬ 
tion of the Instrument, but not where It expresses, or 
conforms to, the parties’ Intentions. 

A mistake in a conveyance as to the subj‘ect mat¬ 
ter surveyed, superinduced by ignorance of the 
true location of the land which one intended to sell 
and the other to buy, is such a mistake of fact as 
equity will correct®® If .in a conveyance the parties 
intentionally used the very terms of description 
written therein, but the description was not in ac¬ 
cordance with what they understood the boiinda- 
ries to be, reformation will be granted,®*^ but if a 
particular boundary line is intentionally described, 
which conveys all the property intended to be con¬ 
veyed, reformation will not be granted because it 
does not, as was thought, correspond with another 
line;®® nor will a deed be reformed as to a bound¬ 
ary line which was located from a line erroneously 
thought to be the opposite line of the property;®® 
nor may reformation be had to pass lands other 
and different from those intended to be bought and 
sold, notwithstanding a mistake in pointing out 
the lines.®® A naistake in pointing ojut the bound- 


40. Mo.—Net Realty & Inv. Co. v. 

Dubinsky, supra.. 

53 C.J. P 931 note 23. 

Bx parte deblaratloxL of based 
on false assumption that ancestor 
was owner of property purchased at 
tax sale, held erroneous and re¬ 
formed.—^Flower v. Flower, 7 La. 
App. 530. 

47. Mo.—McIntyre v. Casey, 182 S. 
W. 966—Net Realty & Inv, Co. v, 
Dubinsky, App., 94 S.W.2d 1108. 

4a U.S.—Peters v. Great Am. Ins. 
Co., N.T., CJLS.C., 177 P.2d 773— 
Camilla Feed Mills v. St Paul Fire 
& Marine Ins. Co. of St Paul, 
Minn., C.A.Ga., 177 F.2d 746. 

N.T.—Application of Com Exchange 
Bank Trust Co., 87 N,T.S.2d 675, 
modified.on other grounds 95 N.Y. 
S.2d 210, 276 App.Div. 430. 

53 C.J. p 931 note 25. 

SeUaace on other’s parol agreement 
An instrument cannot be reformed 
on the basis of a mistake of Judg¬ 
ment in that one party relied on the 
contemporary parol agreement of the 
other, Instead of its being reduced 
to writing and incorporated in the 
instrument sought to be reformed.^- 
Town of Braman v. Brown, 48 P.2d 
293, 172 Okl. 8. 

dp. U.S.—^Moffat Tunnel Improve¬ 
ment List. V. Denver & S. !<. )Eiy. 


Co., C.CA.C 0 I 0 ., 45 F.2d 715, certio¬ 
rari denied 51 S.Ct. 485, 283 U.S. 
837, 75 L.Ed. 1448. 

Probable cost and time of coxnpletloiL 
of tunnel 

U.S.—^Moffat Timnel Improvement 
Dlst, V. Denver & S. L. Ry. Co., su- 

Pra- 

50. N.T.—Avery v. Equitable L. As- 
sur. Soc., 23 N.B. 3, 117 N.Y. 451. 

53 C.J. p 931 note 26. 

Necessity for meeting of minds see 
supra § 18. 

61. U.S.—^Maryland Cas. Co. v. U. S., 
for Use of Green, C.C.A.Neb., 169 
P.2d 102. 

53 C.J. p 931 note 27. 

52. Ga.—^Langston v. Langston, 98 
S.E. 892, 147 Ga. 818. 

Ignorance as ground for reformation 
generally see supra 5 21. 

63. Iowa.—^Marshall v. Westrope, 67 
N.W. 257, 98 Iowa 324. 

Mo.—Leitensdorfer v. Delphy, 15 Mo. 
160, 65 Am.D. 137. 

54. Md.—Godwin v. Da Conturbia, 
80 A. 1016, 116 Md. 488. 

Ambiguity and uncertainty as ground 
for reformation generally see su¬ 
pra § 22. 

56. HI.—Harley v. Magnolia Petro¬ 
leum Co., 87 N.E.2d 760, 878 BL 
19, 187 AL.R. 900. 
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Ignorance as grround for reforma¬ 
tion see supra § 21. 

56. Ala.—Corpus Juris cited Jn Mc- 
Cay V. Jenkins, 15 So.2d 409, 411, 
244 Ala. 650. 

HI.—Horoslc V. Pearson, 36 N.E.2d 
744, 877 HI. 413. 

53 C.J. p 932 note 31. 

Where surveyor designates line iiu 
correctly, it does not change eifect 
of deed, which Is limited to land 
which he in fact ran oif, as between 
parties to deed, and as between them 
mistake may be corrected.—Fordson 
Coal Co. V. Potter’s Ex’rs, 96 S.W.2d 
298, 237 Ky. 311. 

57. Miss.—Blrchett v. Anderson, 133 
So. 129,-160 Miss. 144. 

N.Y.—Hart v. Blabey, 39 N.E.2d 230, 
287 N.Y. 267. 

58 C.J. p 932 note 82. 

Deeds made in execution of status 
tory powers 

Ala.—^Reddick v. Long, 27 So. 4Q2, 
124 Ala. 260. 

21 C.J. p 93 note 6 [c]. 

58. W.Va.—Robinson v. Braidexi, 29 
•S.B. 798, 44 IW.Va. 183. 

53 C.J. p 932 note S3. 

58* Ala.—Hammer v. Lange, -66 Sa 
573, 174 Ala. 387. 

58 C.J. p 982 note 34. 

60. Ala.—McCay v. Jenkins, IS Sa 
2d 409, 244 Ala. 660. 
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aries of land sold so as to exclude a portion of 
tihe same quality as that pointed out will not war¬ 
rant reformation, where the deed conformed to the 
terms of the sale as understood by the parties.®^ 
In determining the right to reform a deed on the 
ground of mistake, the location of a division line 
between adjoining premises is a question of fact.®^ 
In determining the right to reformation, dimen¬ 
sions correctly given control over an erroneous re¬ 
cital of acreage.®5 

(3) Mistake by Scrivener or Draftsman 
An Instrument which, because of the scrivener’s mis¬ 
take as to a matter of fact, violates the parties’ inten¬ 
tion may be reformed. 

Wherever an instrument is drawn with the in¬ 
tention of carrying into execution an agreement 
previously made, but, by reason of mistake or in¬ 
advertence of the draftsman or scrivener as to a 
matter of fact, it does not fulfill the intention of 
the parties, but violates it, there is ground to correct 
the mistake by reforming the instrument®^ How¬ 
ever, the unilateral mistake of a surveyor in platting 
lots in a block is not a ground for reformation 
against purchasers who bought without notice.®® 
The fact that a donor drew a trust agreement in his 


own hand does not make an error therein that of 
a scrivener.-®® 

Unskillfulness or ignorance. It is immaterial 
whether the mistake arose from the unskillfulness 
or ignorance of the draftsman, as long as the true 
agreement of the parties is not expressed.®^ 

§ 27, --Mistake of Law 

a. In general 

b. What constitutes 

c. As to legal operation and effect of in¬ 

strument 

a. In General 

While there is authority that reformation will not 
be granted for mistake of law, the rule has been held 
subject to numerous exceptions and qualifications, as 
where the circumstances demand equitable Interfer¬ 
ence. 

Some authorities have applied to the reformation 
of instruments, absolutely or in general terms, the 
general rule, discussed in Equity § 47 b, that equity 
will not grant relief against mistakes of law, or 
hold that an instrument can be reformed only for 
a mistake of fact and not for a mistake of law 
likewise, that ignorance of the law does not con- 


61. Ky .—Brookshire v. Hu^rhes, 261 
S.W. 1109, 203 Ky. 174. 

58 O.J. P 932 note 36. 

62. HL—Spies V. De Mayo, 72 N.B3. 
2d 316, 396 Xll. 256. 

63. Ala.—-Wheeler v. Wells, 16 So. 2d 
695, 246 Ala. 212. 

64. U.S.—Hunt v. Rhodes, B. L, 26 

U. S. 1, 7 L.Ed. 27. 

Ky.—Corpus Juris dted Ja Schroath 

V. Pioneer Bldg:. Ass’n of Newport, 
119 S.W.2d 1113, 1116, 274 Ky. 686 
—Lindenbergrer v. Rowland, 166 S. 

W. 242, 168 Ky. 760. 

Md.*—^McKeever v. Washington 
Heights Realty Oorp., 37 A2d 305, 
183 Md. 216. 

N.J.—Corpus Juris quoted in Katchen 
V. Silberman, 168 A. 427, 109 N.J. 
Bq. 613—Simeone v. Varloro, 162 A. 
173, 107 N.J.Eq. 204—Louis Stem 
Sons V. Connolly, 123 A. 163, 96 
N.J.EQ. 356. 

Tex.—Corpus Juris cited In Attaway 

V. Ellis, C1V.APP., 173 S.W.2d 367, 
870—Corpus Juris quoted in State 
ex rel. Brauer v. City of Del Rio, 
Clv-App., 92 S.W.2d 287, 289. 

Wash.—Geoghegan v. Dever, 194 P.2d 
897, 30 Wash.2d 877—Miller v. 
United Pac. Cas. Ins. Co., 60 P.2d 
714, 187 Wash. 629. 

58 ax p 982 note 38. 
derioal error 

Mo.—^Robinson v. Gentry, 106 S.W.2d 
913, App., certiorari quashed State 
ex rel. Gentry v. Hostetter, 126 S. 

W. 2d 72, 343 Mo. 1090. 

58 C.X p 932 note 38 [b] (1). 


Erroneous description, of realty 
U.S.—Continental Oil Co. v. Mulich, 
C.C.A.Kan., 70 F.2d 621. 

Ala.—Clipper v. Gordon, 44 So.2d 
676, 253 Ala. 428—^Ballentine v. 
Bradley, 191 So. 618, 238 Ala. 446. 
Ga—^Barnes v. Peterson, 71 S.B. 163, 
136 Ga 264. 

Okl.—Green v. -Votaw, 134 P.2d 367, 
192 Okl. 136. 

Or.—Brown v. Briggs, 292 P. 1034, 
134 Or. 184. 

Wash.—Thompson v. Stack, 160 P.2d 
887, 21 Wash.2d 193. 

65. Mo.—^Barnes v. Whitson, 226 S. 
W. 924, 286 Mo. 26. 

66. N.Y.—Union Trust Co. v. Board- 
man, 213 N.T.S. 277, 216 App.Div. 
73. 

67. Ala—City of Oneonta v. Sawyer, 
12 So.2d 82, 244 Ala 25—West End 
Sav. Bank v. Goodwin, 186 So. 161, 
223 Ala 185. 

63 C.J. p 933 note 4L 

68. U.S.—Greenberg v. Arsenal Bldg. 
Corp., D.C.N.T., 60 P.Supp. 700, 
modified on other grounds 144 F.2d 
292, aJCfirmed Arsenal Bldg. Corp. 
V. Greenberg, 66 S.Ct 896, 324 U.S. 
697, 89 L.Ed. 664—City of Long 
Beach v. U. 6., 94 Ct.Cl. 64. 

Ark,—^Booe v. Booe, 197 S.W.2d 474, 
210 Ark. 709. 

HI.—^Ambarann Corp. v. Old Ben Coal 
Corp., 69 N.E.2d 835, 396 111. 154— 
Korosic V. Pearson, 36 N.E.2d 744, 
377 Ill. 413—Tope V. Tope, 18 N,B. 
2d 229, 370 HI. 187—Mansell v. 

I Lord Lumber & Fuel Co., 180 N.E. 
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774, 348 Ill. 140—Laffer v. Hartford 
IFire Ins. Co., 83 N.B.2d 611, 330 
Ill. App. 311—Smith v. Material 
Service Corp., 38 N.B.2d 946, 312 
Ill.App. 433. 

Md.—Kiser v. Lucas, 186 A. 441, 170 
Md. 486. 

Mich.—^Burns v. Caskey, 68 N.W. 642, 
100 Mich. 94. 

Philippine.—^Philippine Islands Bank 
y. Philippine Islands Fidelity, 
etc., Co., 61 Philippine 67. 

63 C.X p 933 note 44. 

Contract 

U.S.—^Herzbergs, Inc., v. Ocean Acc. 
& Guarantee Corp., D.C.Neb., 42 F. 
Supp. 62, affirmed, C.C.A., 132 F.2d 
438. 

Ala—^Atlas Assur. Co., Limited, of 
London, England v. Byrne, 178 So. 
461, 236 Ala 281, followed in Bank¬ 
ers Fire & Marine Ins. Co. v. 
Byrne, 178 So. 462, 235 Ala 288, 
and London & Lancaster Ins. Co., 
Limited, of London, England, v. 
Byrne, 178 So. 463, 235 Ala 292. 

Colo.—^Edwards v. Edwards, 167 P. 
2d 616, 113 Colo. 390. 

Ill.—-Walter v. Sohio Petroleum Co., 
83 N.B.2d 346, 402 Ill. 33—Biskup- 
ski V. Jaroszewski, 76 N.E.2d 66, 
398 Ill. 287. 

Md.—^Hoffman v. Chapman, 84 A.2d 
438, 182 Md. 208. 

Mich.—^Emery v. Clark, 6 N.W.2d 
746, 303 Mich. 461. 

Ohio.—^Roberts v. Jones, 91 N.E.2d[ 
817, 86 Ohio App. 327, 

58 C.X p 934 note 66. 
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stitute a ground for reformation of a contract®^ 
While other authorities also assert or hold that a 
mere or pure mistake of law is not ordinarily a 
ground for reformation,70 it is recognized that the 
general rule is subject to many well established ex¬ 
ceptions,7i or it is held that equity may, and often 
will, permit obligations to be reformed because 
based on a mistake of law,72 or that the general 
rule applies only in the absence of fraud, surprise, 
or undue influence,^® and does not apply where the 
mistake involves fact as well as law,74 or is at¬ 
tended by special circumstances demanding equita¬ 
ble interference,75 as where it appears that defend¬ 
ant avails himself of opportunities afforded by the 
mistake, or takes unconscionable advantage of 
plaintiff,76 or where the mistake of law is induced 
or accompanied by inequitable conduct of defend- 
ant77 Further, it has been declared that the mere 
fact that the mistake made is one of law does not 
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prevent reformation,^^ and that the authorities have 
permiitted a reformation in cases where the dis¬ 
tinction between a mistake of law and one of fact 
is not clearly and fully observed.72 

Although it is not always so stated, it seems that 
the rule that a mistake of law is no gpround for 
equitable relief applies only to cases where the con¬ 
tract as entered into speaks the true agreement of 
the parties, and does not apply where the con¬ 
tract is fully understood, but is incorrectly ex¬ 
pressed in the writing through ignorance or mis¬ 
take as to the legal import of the language selected 
by the parties for that purpose,*® so that, if by 
mistake the instrument does not express the true 
agreement or intention of the parties, it is imma¬ 
terial whether the mistake is one of fact or of law.*i 
The jurisdiction of equity to reform on this ground 
will always be cautiously exercised.** Mutual mis- 
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Baed; trust dead 

(1) The rule stated in the text has 
been applied to deeds. 

Ark.—Booe v. Booe, 197 S.W.2d 474. 
210 Ark. 709. 

m.—^Hardy v. Greathouse, 94 N.E. 
2d 134, 406 ni. 866—Spies v. De 
Mayo, 72 N.E.2d 316, 396 Ill. 2BS—- 
Gronoier v. Molby, 52 N.B.2d 772, 
886 Ill. 283—^Harley v. Magrnolia 
Petroleum Co., 37 N.B.2d 760, 878 
HI. 19, 137 A.L.B. 900—Pearce v. 
Osterman, 176 N.B. 416, 348 Ill. 
175. 

(2) However, it has also been held, 
with reference to the reformation of 
a deed, that relief is not barred 
merely because mistake is one of 
law.—Darst v. Lang, 10 N.B.2d 669, 
867 ni. 119. 

(3) Beneficiary cannot set up mis¬ 
take of general law by deceased set¬ 
tlor to procure rectification of trust 
deed defeating right or interest of 
another beneficiary who had not in¬ 
duced such mistake, especially where 
settlor acted with solicitor’s advice. 
—Kiser V. Lucas, 186 A, 441, 170 
Md. 486. 

69. N.T.—Wolf V. Bell, 42 N.T.®.2d 
304, 180 Misc. 687. 

70. Ala—Atlas v. Atlas Assur. Co., 
Limited of London, England v. 
Byrne, 178 So. 461, 236 Ala 281, 
followed in Bankers Fire & Marine 
Ins. Co. V. Byrne, 178 So, 462, 236 
Ala 288, and London v. Lancaster 
Ins. Co., Limited, of London, Eng¬ 
land V. Byrne, 178 So. 468, 235 Ala 
292—West End Sav. Bank v. Good¬ 
win, 136 So. 161, 228 Ala 186. 

N.C.—State Trust Co. v. Braznell, 41 
S.B.2d 744, 227 N.C. 211-M. P. 
Hubbard & Co. v. Home, 166 SH. 
847, 208 N.C. 206. 

Okl.—^Page V. Provlnes, 66 P.2d 7, 
179 Okl. 891—Whittaker v. White, 


87 P.2d 247, 169 Okl. 836—Newbem 
V. Gould, 19 P.2d 157, 162 Okl. 82. 
53 C.J. p 933 note 46, p 984 note 64 
Ca] (8). 

7L N.C.—State Trust Co. v. Braz¬ 
nell, 41 S.B.2d 744, 227 N.C. 211. 
63 C.J. p 933 note 47. 

72. 'U.S.—Cincinnati, L & W. R. Co. 
V. Indianapolis Union By. Co., C.C. 
A.Ohio, 36 F.2d 323, certiorari de¬ 
nied Indianapolis Union By. Co. v. 
Cincinnati, I. & W. By. Co., 60 S. 
Ct. 408, 281 U.S. 764, 74 L.Bd. 1164. 

Wash.— Z, System Const., Ina, v. 
Queen City Improvement Co., 294 
P. 1003, 160 Wash. 212. 

73. Ark.—Clark v. Trammell, 186 
S,W.2d 668, 208 Ark. 460, 

53 C.J. p 934 note 49. 

Ezroneous or flraudnlent assnzanoe 
by party 

Where grantee agreed to assume 
mortgage indebtedness but deed did 
not so provide, fact that grantors, 
in their ignorance and inexperience, 
were persuaded to sign deed on gran¬ 
tee’s erroneous or fraudulent assurw 
ance that deed as written sufficiently 
covered the agreement could not de¬ 
feat reformation on ground that 
there was only a mistake of law.— 
Federal Land Bank of Wichita v. 
Bailey, 134 P.2d 409, 166 Kan. 464. 

74. N.C.—^Pelletier v. Interstate Co¬ 
operage Co., 74 S.B. 112, 168 N.C. 
403. 

63 C.J. p 984 note 60. 

Error of law Induoiiig mistake of 
, fact 

N.C.—State Trust Co. v. Braznell, 41 
S.E.2d 744, 227 NC. 211. 

**Baw” as private right 
The rule that eqxiity will not re¬ 
form a deed on the ground of mis¬ 
take where the mistake 'is one of law 
applies only where the word ‘fiaw” 
is used in the sense of general law, 
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OP law of the country, and does not 
apply where it is used in the sense 
of a private right, since in such case 
the mistake is really one of fact.— 
Marshall v. Lane, 27 App.I>.C. 276. 

75. Ark.—Clark v. Trammell, 186 S. 
W.2d 668, 208 Ark. 460. 

Okl.—^Page V. Provines, 66 P.2d 7, 
179 Okl. 391—Whittaker v. White, 
87 P.2d 247, 169 Okl. 830—New- 
bern v. Gould. 19 P.2d 167, 162 Okl. 
82. 

63 C.J. p 934 note 60. 

76. W.Va.—Biggs v. Bailey, 88 S.I1. 
499, 49 W.Va. 188. 

63 C.J. p 934 note 61. 

77. N.C.—^M. P. Hubbard & Co. v. 
Home, 166 S.B. 347, 203 N.C. 206. 

Fraud or inequitable conduct gener¬ 
ally see infra §9 29, SO. 

78. U.S.—^Tokio Marine & Fire Ins. 
Co. V. National Union Fire Ins. 
Co.. C.C.A.N.T., 91 P.2d 964. 

m.—Darst V. Lang, 10 !N.E.2d 669, 
367 m. 119. 

79. Ala.—(West End Sav. Bank v. 
Goodwin, 136 So. 161, 223 Ala 185. 

80. Iowa—^Floberg v. Peterson, 242 
N.W. 13, 214 Iowa 1364. 

53 C.J. p 934 note 62—21 C.J. p 97 
note 36. 

81. Ga—'Prince v. IFnedman, 42 S. 
E.2d 434, 202 Ga 136—Yablon v. 
Metropolitan Life Ins. Co., 38 S.E. 
2d 634, 200 Ga 693. 

Ohio.—^Haverstick v. Beaver, App., 87 
N.E.2d 660—BKO Distributing 
Corp. V. Film Center Realty Co., 6 
N.E.2d 927, 68 Ohio App. 438. 

Wls.—Shearer v. Pringle, 233 N.W. 

623, 208 Wis. 164, 71 A,L.R. 1802. 

53 O.J. p 934 note 63. 

82. Ga—Prince v. Friedman, 42 S.E. 
2d 484, 202 Ga 136—Tablon v. 
Metropolitan Life Ins. Co., 88 S.E. 
2d 534, 200 Ga 698. 
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take, or mistake with fraud and inequitable conduct, 
as essential to reformation is discussed infra *§ 30. 

b. What Oonstitutes 

Mistake of law, as ground for reformation, exists 
when the parties labor under an erroneous conviction as 
to the legal import and effect of facts as put In an In¬ 
strument; It is a mistaken opinion or Inference arising 
from an Imperfect or Incorrect exercise of the Judgment 
on the facts. 

As a ground for reformation, a mistake of law 
exists when the parties labor under an erroneous 
conviction as to the legal import and effect of 
known facts as put into an instrument,83 or when 
a person, under some erroneous conviction of law, 
does or omits to do some act which, but for the 
erroneous conviction, he would not have done or 
omitted.84 It happens when a party, having full 
knowledge of the facts, comes to an erroneous con¬ 
clusion as to their legal effect,86 and is a mistaken 
opinion or inference arising from an imperfect or 
incorrect exercise of the judgment on the facts 
as they really are.^® 

Mistake as to what the courts may hold in the 
future,as in the case of a pending appeal,is 
insufficient ground for reforming a contract which, 
at the time of if?s execution, correctly expressed 
the intention of the parties. 


c. As to Legal Operation and Effect of Instm- 
ment 

If an Instrument accurately expresses the true agree¬ 
ment, It cannot be reformed because the parties were 
mistaken as to Its legal Import or effect. If the mistake 
of law Is not as to the legal effect of the contract agreed 
on, but as to the legal Import of the language used to ex¬ 
press It, so that the Instrument does not effectuate the 
agreement made, It may, under some authorities, be 
reformed, although others refuse reformation where the 
language used Is that intended, despite the mistake as to 
Its legal effect. 

If the instrument accurately expresses the true 
agreement, it cannot be reformed because one or 
both of the parties thereto were mistaken as to the 
legal import, effect or consequences of the instru- 
ment,^^ or failed to execute the particular char¬ 
acter of contract which would have been most bene¬ 
ficial nor will an instrument be reformed which 
had the exact effect intended because the law as 
applied to the situation thus created produced a 
different result than was expected.®^ A mistake or 
misapprehension of the law by an attorney or friend 
of one of the parties to the agreement, or wrongful 
advice as to the legal effect of the language used, 
is not suffiicient to warrant reformation,®2 nor is a 
misunderstanding of the legal effect of the terms 
of a contract prepared by one^s own attorney,®3 
or a mistake of judgment whereby a deed will not 
effect the desired object.®^ 


Care in exercise of power generally 
see supra § 3. 

83. Okl.—^Bogby v. Martin, 247 P. 

404, 118 Okl. 244. 

S 8 C.J. p 934 note 64. 

9itm N.J. —Santamaria v. Shell Petro¬ 
leum Products, 172 A. 330, 116 N.J. 
Bq. 26—Toth V. Vazquez, 74 A.2d 
881, 8 N.J.Super. 289. 

85. na. —^Heisler v. Florida Mortg. 
Title & Bonding Co., 142 So. 242, 
105 Fla. 657. 

Okl.—^Barnett v. Douglas, 226 P. 1036, 
102 Okl. 85, 39 A.L.R. 188. 

88 . Fla—^Heisler v. Florida Mortg, 
Title & Bonding Co., 142 So. 242, 
105 Fla 657. 

Okl.—^Barnett v. Douglas, 226 P. 1036, 
102 Okl. 85, 39 A.L.R. 188. 

SUstake 2i61d not oiie of law 
Feict that attorney who prepared 
contract of sale of interest in part¬ 
nership believed '*all expenses'* in¬ 
cluded partners* salaries was not 
mistake of law.—Webb v. Nelson, 34 
S.W.2d 932, 237 By. 76. 

87. U.S.—Greenberg v. Arsenal Bldg. 
Corp., D.C.N.T., 50 P.Supp. 700, 
modified on other grounds, C.O.A., 
144 F.2d 292 . affirmed Arsenal Bldg. 
Corp., V. Greenberg, 65 S.Ct 896, 
824 U.S. 697, 89 L.Ed. 564. 

88 . TT.S.—MoGinley Corporation v. 
Lido Oil Co., C.C.A.Tex., 71 F,2d 81, 


certiorari denied 55 S.Ct. 116, 293 
U.S. 698, 79 L.Ed. 691. 

80. U.S.—^Tokio Marine & IFire Ins. 
Co. V. National Union Fire Ins. 
Co., C.CJLN.T., 91 F.2d 964—Shell 
Petroleum Corporation v. Corn, C. 
C.AKan., 64 F.2d 766. 

Ala.—McGregor v. McGregor, 48 So. 

2d 312, 254 Ala. 378. 

Ark.—Clark v. Trammell, 186 S.W. 

2d 668 , 208 Ark. 460. 

Mich.—Schmalzriedt v. Titsworth, 9 
N.W.2d 24, 306 Mich. 109—Sinka v. 
McKinnon, 4 N.W.2d 32, 301 Mich. 
617—Renard v. Clink, 61 N.W. 692, 
91 Mich. 1, 80 Am.S.H. 468. 

N.Y.—In re Adams’ Estate, 45 N.T.S. 
2d 494, 182 Misc. 937, affirmed 48 
N.T.S.2d 801, 267 App.Div. 985, ap¬ 
peal denied 60 N.Y.S.2d 673, 268 
App.Div. 849, certiorari denied 66 
act. 914, 324 U.S. 865, 89 L.Bd. 
1421. 

Okl.—^Fidelity & Deposit Co, of 
Maryland v. Abies, 6 P.2d 740, 168 
Okl. 278. 

53 C.J. p 934 note 56. 

Other agreement if parties hatter in¬ 
formed 

Court cannot reform written con¬ 
tract so as to express what court 
might think parties would have 
agreed on if they had been better 
informed as to the law.—Conway v. 
Conway, 298 P. 744, 183 Kan. 143. 
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90. Ky.—^Eastern Gulf Oil Co. v. 
Lovelace, 221 S.W. 54'4, 188 Ky. 288. 

91. U.S.—Shell Petroleum Corpora¬ 
tion V. Corn, C.C.A.Kan., 64 F.2d 
766—Carter Oil Co. v. Welker, D.C. 
Ill., 24 F.Supp. 753, affirmed, C.C.A., 
112 F.2d 299, reversed on other 
grounds 63 S.Ct. 70, 317 U.S. 592, 
87 L.Ed. 485. 

53 C.J. p 934 note 58. 

Indorsement of note 
Payee who, on guarantor’s pay¬ 
ment of amount due on note. In¬ 
dorsed It over pursuant to contract 
whereby guarantor was to receive 
assignment when payments were 
completed, was held not entitled to 
reformation of indorsement on 
ground that receipt only was intend¬ 
ed.—^Fullerton v. Storthz, 33 S.W.2d 
714, 182 Ark. 761. 

92. N.Y.—^Edythe Nelson, inc., v. 
600 Fifth Ava, 73 N.Y.S.2d 299— 
Sol Apfel, Inc., v. Kocher, 61 N.Y. 
S.2d 508, affirmed 70 N.Y.S.2d 138, 
272 APP.I>iv. 758, affirmed Braa^ 
gaard, Inc. v. Kocher, 70 N.Y.S.2d 
139, 272 App.Div. 768. 

53 C.X p 936 note 59. 

98. Ark.—^Fullerton v. Storthz, 38 
S.W.2d 714, 182 Ark. 761. 

94. N.J.—^Durant v. Bacot, 18 N.J. 

Ea- 201. affirmed 15 N.J.Eo. 41L > 
1.68 C.J. p 936 note 60. 
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BEFORMATION OF INSTRUMENTS 


On the other hand, it has been declared that, 
while it is true that ignorance of the law does not 
excuse, ignorance of legal import may be considered 
by a chancellor in determining the issuable ques¬ 
tions for reformation;®® and as a general rule, 
if by mistake of law an instrument fails to carry 
into effect a previous binding agreement, it may be 
reformed.®® If the mistake consists not in an 
erroneous understanding of the legal effect of the 
contract agreed on or the rights of the parties con¬ 
nected therewith, but of a misunderstanding of the 
import of the language used to express the terms 
of the contract agreed on, it is, except under some 
authorities,®'^ a ground for reformation.®® The dis¬ 
tinction which these cases draw is between a mis¬ 
take of law which underlies the making of the con¬ 
tract, and a mistake concerning the legal import 
of words which underlies the manner of expressing 
the contract; the latter is remediable by reforma¬ 
tion; the former is not®® So, if an instrument 
fails, by reason of misapprehension as to its legal 
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effect, to effectuate or conform to the agreement 
made, or the true intention of the parties, relief 
will be granted,! even though its contents are 
known to the parties.® If, after making a contract 
or agreement, in reducing it to writing, the instru¬ 
ment fails, through mistake of law, to express the 
agreement actually made, there is ground to reform 
to the same extent as if the failure of the instru¬ 
ment to express the agreemnt were caused by mis¬ 
take of fact;® and this includes a mistake arising 
from ignorance or misapprehension of the parties 
as to the legal meaning and effect of the terms used 
to express their intention,^ although the language 
used may be precisely that agreed on.® 

Some authorities hold, however, that, if the par¬ 
ties prepared just such an instrument as they in¬ 
tended, drawn exactly as intended, but were mistak¬ 
en as to its legal effect, that will not warrant its 
reformation;® nor, if the language of the in¬ 
strument is the very language the parties intended 
to use,^ or if one of the parties® or both of the 
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53 C.X p 935 note 65. 
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63 C.J. p 936 note 69. 
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Ala 801—West End fiav. Bank.v. 
Goodwin. So. 161, 223 Ala 185. 
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278. 

Tex.— Corpus Juris anoted in Ashby 
V. Gibbon, Clv.App., 69 S.W.2d 445. 
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naud V. Buliock, 198 So. 29, 84, 196 
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parties^ knew the lan^age used at the time the in¬ 
strument was executed, will a mistake as to its legal 
effect warrant reformation. A unilateral misunder¬ 
standing of the legal effect of an instrument is not 
a sufficient ground for reformation.^® 

Selection of particular instrument or terms. If 
the particular kind or species of instrument se- 
lectedii or the particular terms inserted therein^^ 
constitute a part of the contract or agreement, a 
mistake as to its legal effect will not warrant ref¬ 
ormation; but, if the particular instrument was 
selected under the belief that it best carried out 
the agreement of the parties, but by mistake as to 
its legal effect it failed to do so, reformation is 
propcr.is 

Obligation to execute instrument as written. A 
mistake as to the legal effect of the instrument will 
not be a ground for reformation where the party 
was equitably, although not legally, bound in writ¬ 
ing to execute the instrument as written.!^ 

Mistake by scrivener or draughtsman. The mis¬ 
take of a scrivener, although it is a mistake of law, 
in drawing up an instrument, whereby he fails to 
carry out the previous agreement of the parties, 
may be corrected.!® However, it has been held 


that, where the instrument is prepared by the 
scrivener and executed by all the parties under the 
belief that the terms employed are sufficient to effec¬ 
tuate the purposes intended, it will not be reformed 
because of a misinterpretation as to its legal ef¬ 
fect.!® 

Particular applications of rules. The general 
rules warranting reformation for mistake as to the 
legal effect of the instrument have been applied in 
cases of mistake in the description of the subject 
matter,!^ although there is authority to the con¬ 
trary on this point,!® or in the use of technical lan- 
gfuage,!® such as is necessary to the proper con¬ 
veyance of real property ,20 or where the terms used 
create a sale instead of an option.®! jt has been 
held, although there is authority to the contrary,®® 
that a mistake of law as to the proper execution 
of a deed will warrant its reformation so as to 
make it valid and carry out a prior contract between 
the parties,®® as will also ignorance of a statute re¬ 
quiring a statement of its purpose to be included in 
a deed given as security for a debt.®^ 

On the other hand, ignorance of a rule of law 
which excludes parol evidence to vary a written 
contract will not warrant reformation,®® nor will 
the intentional omission of an interest rate from a 


0Sr.T.S.2d 175. 176 Mlsc. 913--Fried- 
man v. Platzik. 57 N.T.S.2d 215. 

58 C.J. P 937 note 77. 

9. S.D.—^Nichols, etc., Co. v. Hor- 
stad, 130 N.W. 776, 27 S,D. 262. 

53 C.J. p 937 note 77. 

10. U.S.—Clampitt v. Ponder, D.C. 
Ark., 91 F.Supp. 535. 

Ark.—^Thompson v. Morris, 237 S.W. 
2d 473—White River Production 
Credit Ass'n v. Fears, 209 S.W.2d 
294, 213 Ark. 76—Crews v. Crews, 
207 S.W.2d 606, 212 Ark. 734. 

Wls.—^La Rosa v. Hess, 46 N.W.2d 
737, 258 Wls. 557. 

Vendor’s unilateral mistake as to 
legal effect of contract drawn by 
purchaser’s attorney did not warrant 
reformation.—Wlersma v. Nordella, 
245 N.W. 520, 260 Mich. 674. 

11. U.S.—^Hunt V. Rousmaniere’s 
Adm’rs, RL, 1 Pet. 1, 7 L.Bd. 27. 

N.T.—Wemple v. Hauenatein, 46 N. 
Y.S. 288, 19 App.Div. 552. 

12. N.T.—Western Union Tel. Co. v. 
Shepard, 63 N.T.S. 435, 49 App. 
Div. 345, reversed on other grounds 
62 N.B. 164, 169 N.T. 170. 

18. U.S.—^Hunt V. Rousmanlere’s 
Adm'rs, R.L, 1 Pet. 1, 7 L.Ed. 27— 
Oliver V. Mutual Commercial Mar. 
Ins. Co., C.C.Mas8., 18 F.Cas.No. 
10,498, 2 Curt. 277. 
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N.W. 1086, 163 Mich. 831. 
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15. U.S.—^Hunt V. Rousmaniero’s 
Adm’rs, R,I., 1 Pet 1, 7 L.Ed. 27. 

Ky.—Corpus Juris cited in Schroath 
V. Pioneer Bldg. Ass’n of Newport, 
119 S.W.2d 1113, 1116, 274 Ky. 685 
—^Lindenberger v. Rowland, 166 
S.W. 242, 158 Ky. 760. 
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V. Silberman, 168 A. 427, 109 N.J. 
Eq. 613—Simeone v. Varlero, 162 A. 
173, 107 N.J.Eq. 204—Louis Stern 
Sons V. Connolly, 123 A. 153, 95 
N.J.EQ. 366. 

N.T,—Holbe v. Adams, 163 N.T.S. 

896, 176 App.Div. 688. 

Tex.—Corpus Juris quoted in State 
ex reL Brauer v. City of Del Rio, 
Cjv.App., 92 S.W.2d 287, 289— 

Smith V. Gilbert, Civ.App., 32 S. 

W. 2d 901, affirmed Gilbert v. Smith, 
Com.App., 49 S.W.2d 702, 86 A.L.R. 
445. 

Wash.—^Miller v. United Pac. Cas. 
Ins. Co., 60 P.2d 714, 187 Wash. 
629. 

53 C.J. p 938 note 97. 

ZiXistake as to legal effect of clause 
Ind.—^Hiammond Hotel & Improve¬ 
ment Co. V. Perrin, 184 N.E. 906, 
96 Ind.App. 311. 

16. Ind.—Shoe v. Heckley, 134 N.B. 
214, 78 Ind.App. 586. 

17- Mass.—Canedy v. Marcy, 18 
Gray 373. 

Miss.—^Brimm v. McGee, 80 So. 379, 
119 Miss. 52. 


Description as matters of reforma¬ 
tion generally see infra S 42. 

18. Ind.—Toops v. Snyder, 70 Ind. 
654. 

19. Mass.—Canedy v. Marcy, 13 
Gray 373. 

Ohio.—Clayton v. Freet 10 Ohio St 
544. 

20. Mich.—Scott V. Grow, 3 N.W. 2d 
254, 301 Mich. 226, 141 A.L.R. 819. 

Minn.—^Papke v. Pearson, 280 N.W. 

183, 203 Minn. 130. 

53 C.J. p 937 note 84. 

Reformation of deed to include land 
not embraced In its terms as written. 
—Gilbert v. Smith, Tex.Com.App., 49 
S.W.2d 702, 86 AL.R. 445. 

21. Iowa.—^Hopwood V. McCausland, 
94 N.W. 469, 120 Iowa 218. 

22. Del.—^Balias v. Harrington First 
Nat Bank, 132 A. 688, 16 Del.Ch. 
140. 

53 C.J. p 937 note 86. 

23. Conn.—^Haussman v. Burnham, 
22 A 1065, 59 Conzi. 117, 21 Am 
S.R. 74. 

24. Minn.—Staples v. Bast St Paul 
State Bank, 142 N.W. 721, 122 
Minn. 419. 
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Barclay, 69 So. 118, 193 Ala. 200. 
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contract tinder the mistaken belief that it was usuri¬ 
ous but reformation has been held proper where 
an agreement to repair was left out of a rental con¬ 
tract by reason of a mistaken belief that the law 
imposed that duty on the tenant.^^ Lessees who 
failed to ^procure expert advice as to the legal effect 
of a renewal clause which was void for indefinite¬ 
ness, and who were content with the lessor’s ver¬ 
sion, honestly made, cannot gain reformation on the 
ground that he was mistaken and they misunder¬ 
stood the legal import.28 A mistake as to the effect 
of a deed in that it did not cover as much property 
as was intended will not warrant reformation of 
a subsequent deed intended to cover all of the ven¬ 
dor’s remaining land.^® The fact that sureties on 
a bond intended the state to be the obligee instead 
of the guardian, where such a bond to the state is 
not recognized at law, does not authorize its ref¬ 
ormation to make the guardian the obligee,^® and 
it has been held that a grantee who relied on the 
recital in a deed of the number of acres conveyed 


as a guaranty of quantity, thereby mistaking the 
legal effect of the instrument, cannot obtain any 
relief by way of reformation.^^ 

§ 28. - - Mutual Mistake 

a. In general 

b. What constitutes 

c. Who must be mistaken 

d. Effect of agency 

a. In General 

Where an Instrument fails to express the agreement 
or Intention of the parties because of a mistake which Is 
shown to be mutual, reformation Is authorized. 

Although no fraud exists,32 where there is a valid 
agreement between the parties and an instrument 
failing accurately or fully to express it, or failing 
to express their intentions, because of a mistake 
which is shown to be mutual, reformation is au¬ 
thorized,33 provided innocent third persons will 


S6. N.T.—Oreene v. Smith. 55 ]Sr.E. 
210, 160 N.Y. 588. 

fl7. Ky.—^Montgomery v. Blocher, 
239 S.W. 46, 194 Ky. 280. 
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(N'.Y.S. 465, 101 Miso. 594. 

29. Ky.—Harkins v. Hatfield, 297 
S.W, 1109, 221 Ky. 91. 
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119 Md. 634. 
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768, 179 Wash. 60, 
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ir.S. 417, 35 L..Bd. 1068—Prudential j 
Ins. Co. of America v. Strickland, 
C.A.Tenn., 187 r.2d 67—Camilla 
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Mich., 166 r.2d 867—(Kansas City 
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Ins. Co., 59 S.Ct 244, 805 U.S. 651, 

> 88 luBd. 421—Hayes V. Travelers 
Ins. Co.. aCJLOkl., 93 F.2d 668, 
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521—^Day v. Fireman's Fund Ins. 
Co., aCA-Go., 67 F.2d 267—Rus¬ 


sell V. Shell Petroleum Corpora¬ 
tion, C.C.A.Kan.. 66 F.2d 864—Elk 
Horn Coal Corporation v. Hack- 
worth, C.C.AK:y., 61 P.2d 804— 
Westinghouse Electric, etc., Co. v. 
Tri-City Radio Electric Supply Co., 

C. C.A.Iowa, 23 F.2d 628—Berry v. 

84 Irving Place Corp., D.C.N.Y., 62 
F.Supp. 875—Bailey v. Karolyna 
Co., D.C.!Nr.Y., 60 F.Supp. 142— 

Adams v. Union Dime Sav. Bank, 

D. C.N.Y., 48 F.Supp. 1022—Black 
V. Richfield Oil Corp., D.aCaL, 41 
(F.Supp. 988, affirmed, C.C.A., 146 
F.2d 801, certiorari denied 66 S.Ct 
1404. 325 U.e. 867, 89 L.Bd. 1986— 
Toklo Marine & Fire Ina Co. v. 
National Union Fire Ins. Co., D.C. 
N.Y., 18 F.Supp. 720, affirmed, C. 
QA., 91 F.2d 964. 

Ala—Clipper v. Gordon, 44 So.2d 676, 
263 Ala 428—^Taylor v. Bums, 34 
So.2d 5, 260 Ala 218—Great At¬ 
lantic & Pacific Tea Co. v. Engel 
Realty Co., 2 So.2d 426, 241 Ala 
236—^Ballentine v. Bradley, 182 So. 
899, 236 Ala 326—Atlas Assur. Co., 
Limited, of London, England, V. 
Byrne, 178 So. 451, 286 Ala 281, 
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Iris. Co. V. Byrne, 178 So. 462, 235 
AJa 288, and London & Lancaster 
Twa, Co., Limited, of London. Eng¬ 
land, V. Byrne, 178 So. 463, 236 Ala 
292—^McKleroy v. Dishman, 142 So. 
41, 226 Ala 131. 

Ariz.—Corpus Jrizis quoted in Home 
Owners’ Loan Corp. v. Bank of 
ATizons^ 94 P.2d 437, 440, 64 Ariz. 
146—Korrick v. Tuller, 27 P.2d 529, 
42 Ariz. 493. 

Ark.—^Booe v. Booe, 197 S.W.2d 474^ 
210 Ark. 709—Clark v. Trammell, 
186 S.W.2d 668, 208 Ark. 450— 
Wood V. Wood, 181 S.W.2d 431, 207 
Ark. 618—Gall v. Union Nat Bank 


of Little Rock, 159 S.W.2d 767, 
203 Ark. 1000—Hervey v. College 
of the Ozarks, 118 S.W.2d 576, 196 
Ark. 481—^Davidson v, Peyton, 79 
S.W.2d 734, 190 Ark. 573—Common¬ 
wealth Building & Lioan Ass’n v. 
Wingo, 76 S.W.2d 1008, 189 Ark. 
1033—Beeson v. Byars, 63 S.W.2d 
640, 187 Ark. 966—Huffstuttler v. 
State, 39 S.W.2d 721, 183 Ark. 993 
—Hoyer v, Edwards, 32 S.W.2d 812, 
182 Ark. 624—Welch v. Welch, 200 
S.W. 139, 132 Ark. 227. 

Cal.—Williams v. Hebbard, 92 P.2d 
667, S3 CalA.pp.2d 686. 

Conn.—^Milford Yacht Realty Co. v. 
Milford Yacht Club. 72 A.2d 482, 
136 Conn. 644—Gavin v. Johnson, 
•41 A2d 113, 131 Conn. 489, 166 A 
L.R. 1130—^Home Owners* Loan 
Corporation v. Stevens, 179 A 330, 
120 Conn. 6. 
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ica V. McCams, 16 A 2d 587, 26 Del. 
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B.2d 389, 206 Ga. 721—Thompson 
V. Thompson, 45 S.E.2d 632, 203 
Ga. 128—^Mulkey v. Spicer, 43 S. 
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V. Vamadore, 166 S.E. 216; 171 
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Lencloni, 88 K.m2d 897, 339 Ul. 
App. 150. 
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Uniform Service, App., 91 N.E.2d 
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Home Say. & Loan Ass*n of Mis¬ 
souri, 163 S.W.2d 766, 349 Mo. 880 
—Steger v. Seabaugh, 142 S.W.2d 
1001, 846 Mo. 728—Luker v. Moftett, 
88 S.W.2d 1037, 327 Mo. 929—Hoppe 
V. Boerger, App., 116 S.W.2d 196^— 
Net Realty & Inv. Co. v. Dubinsky, 
App., 94 S.W.2d 1108. 

N.J.—^Biliunas v. Balassaitis, 171 A. 
819, 116 N.J.EQI. 440—Simpson 
Plumbing & Heating Co. v. Gesch- 
ke, 79 A- 427, 76 N.J.Bq. 475. 
N.T.-nAlbany City Savings Institu¬ 
tion V. Burdick, 87 N.T. 40—In re 
Adams* Estate, 45 N.T.S.2d 494, 182 
Misc. 987, affirmed 48 N.Y.S.2d 801, 
267 App.Div. 985, appeal denied 50 
NY.S.2d 678, 268 App.Div. 849, cer¬ 
tiorari denied 65 S.Ct. 914, 824, U. 


S. 866, 89 L.Bd. 1421—Osborn v i 
Bankers Trust Co., 5 N.Y.S 2d 211. 
168 Misc. 892—^Burlingham v. Han- 
rahan, 251 N.Y.S. 56, 140 Misc. 512. 
N.C.—^Yopp v. Aman, 193 S.B. 822, 
212 N.C. 479—Cobb v. Cobb, 189 S. 
E. 479, 211 N C. 146—Alexander v. 
Virginia-Carolina Joint Stock Land 
Bank, 160 S.E. 460, 201 N.C. 449. 
Ohio—Cox V. Bovilger, 62 N.E.2d 913, 
78 Ohio App. 627. motion denied 66 
N.B.2d 96—^Homak v. Jams, 16 
Ohio Supp. 114. 

Okl.—^Prather v. La Rue, 191 P.2d 
214, 200 Okl. 161—^Fenstermacher v. 
Woodard, 162 P.2d 385, 194 Okl. 449 
—Harrell v. Nash, 133 P.2d 748, 
192 Okl. 95—^Davis v. Jackson, 132 
P.2d 923, 192 Okl. 15. 

Or.—^Manning Lumber Co. v. Voget, 
216 P,2d 674, 188 Or. 486—Ma.*?na- 
chusetts Protective Ass*n v. Palm¬ 
er, 18 P.2d 586, 141 Or. 688—Brown 
V. Briggs. 292 P. 1034, 134 Or. 184. 
Pa.—^Armstrong County Building & 
Loan Ass*n of Ford City v. Guffey, 
200 A. 160, 132 Pa.Sup6r. 19— 
Krieger v. Rizzo, 161 A. 483, 106 Pa. 
Super. 429—^In re Hopkins* Estate, 
Orph., 57 Dauph.Co. 321—U. S. Fi¬ 
delity & Guaranty Co. v. Mather, 
Com.PL, 81 Del.Co. 431—^Bache v. 
Bache, Com.Pl.. 96 Pittsb.Leg.J. 353 
—^Harr v. Lucas, Com.Pl., 6 Sch. 
Reg. 203. 

Philippine.—^Philippine Islands Bank 

V. Philippine Islands Fidelity, etc., 
Co., 51 Philippine 67—Tolentlno and 
Manlo V. Gonzalez Sy Chlam, 60 
Philippine 558. 

R. I.—^Perla v. Commercial Cas. Ins. 
Co., 69 A2d 714, 74 R.L 190—Man- 
clni V. Yorkshire Ins. Co., Limited, 
of York, England, 170 A. 82, 64 R 
1. 79—Allen v. Brown, 6 R.I. 386. 

S. C,—Gowdy V. Kelley, 194 S.E. 156, 
185 S.C. 415—Central Ice Cream & 
Candy Co. v. Home Ins, Co., 171 S. 
B, 797, 171 S.C. 162. 

Tenn.—Walter v. Walker, 2 Tenn. 
App. 279. 

Tex.—Pegues v. Bilworth, 132 S.W,2d 
582, 134 Tex. 109—St. Paul Fire & 
Marine Ins. Co. v. Culwell, Com. 
App., 62 S.W.2d 100—Marlin As¬ 
sociates V. Trinity Universal Ins. 
Co.. Clv.App., 226 S.W.2d 190— 
Howard v. Young, Civ.App., 210 S. 

W. 2d 241, error refused, no revers¬ 
ible error—Walker v. Simons, Civ, 
App., 197 S,W.2d 223—^Thomas v. 
Baptist Foundation of Texas, Civ. 
App., 123 S.W.2d 440, error dis¬ 
missed, judgment correct—Stewart 
V. Kansas City Life Ins. Co., Civ. 
App., 96 S,W.2d 845—Long Bell 
Lumber Co. v. Lowry, Civ.App., 81 
S.W.2d 846. 

Utah.—Starley v. Deseret Foods Cor¬ 
poration, 74 P.2d 1221, 93 Utah 577. 
'Va.—Temple v. Virginia Auto Mut. 

. Ins. Co., 25 S.E.2d 268, 181 Va. 561 
—Dickenson County Bank v. Royal 
Exchange Assur. of London, Eng¬ 
land. 160 S.E- 13. 167 Va. 94, 76 A. 
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L.R, 1209—Shenandoah Valley R. 
Co. V. IXinlop, 10 S.B. 239, 86 Va, 
346. 

Wash-—^Akers v. Sinclair, 226 P 2d 
226—Phillips v. Pitts, 206 P.2d 275, 
33 Wash 2d 541—^Pe.terson v. Paul¬ 
son, 163 P.2d 830, 24 Wash.2d 166 
—John Hancock Mut. Life Ins. Co. 

V. Agnew, 95 P.2d 386, 1 Wash 2d 
165—Spencer v. Patton, 35 P.2d 
768, 179 Wash. 60. 

W.Va.—Dyke v. Alleman, 44 S E.2d 
587, 130 W.Va. 619. 

Wis.—Shearer v. Pringle, 233 N.W. 

623, 203 Wis. 164, 71 AL.R. 1302. 

63 C.J. P 943 note 14—65 C.J. p 1347 
note 48. 

Reformation rather than rescission 
IS the proper remedy where the par¬ 
ties to a contract and conveyance of 
a residence property agreed from the 
start on the identity of the property 
and Its boundaries, but through mu¬ 
tual mistake supposed that it had a 
frontage of thirty feet, whereas the 
actual frontage was only twenty- 
eight and eighty-seven hundreths 
feet.—Chilstrom v. Enwall, 210 N.W. 
42, 168 Minn. 293. 

Contract 

(1) The rule stated In the text ap¬ 
plies to contracts. 

U.S.—^Philippine Sugar Estates De¬ 
velopment Co. V. Government of 
the Philippine Islands, 38 S.Ct. 513, 
247 U.S. 886, 62 KEd. 1177—Ohio 
Casualty Ins. Co. v. lOllaway, C.C. 
A.Okl., 134 F.2d 788—Fidelity & 
Guaranty Fire Corporation of Bal¬ 
timore, Md., V. Bllquist, C.C..A 
Wash., 108 F.2d 713—Finance Co. 
of America at Baltimore v. Lamson 
Bros. Co., eC.A.Ohio, 78 F.2d 615 
—Elk Horn Coal Corporation v. 
Hackworth, C.C.A.Ky., 61 F.2d 304 
—Carson v. Home Fire St Marine 
Ins. Co., C.C.A.Fla., 89 F.2d 50— 
Falk V. Levine, D.CMass., 60 F. 
Supp. 660. 

Ga.—Orient Ins. Co. v. Dunlap, 17 S. 
E.2d 703, 193 Ga. 241—Helton v. 
Shellnut, 197 S.E. 287, 186 Ga. 185. 
Ill.—^Blskupskl V. Jaroszewski, 76 N. 
E.2d 55, 398 Ill. 287—Gawne v. 
O'Connell, 4 N.B,2d 601, 287 IlLApp. 
73—^Vial V. Norwich U. F. Ins. Soc. 
of Norwich, England, 172 Ill.App. 
134. 

Ind.—^Renihan v. Plowaty, 179 N.B. 

568, 94 Ind.App. 523. 

La.—Weber v. H. G. Hill Stores, 29 
So.2d 83, 210 La. 977. 

Mich.—Sobel v. Steelcraft Piston 
Ring Sales, 292 N.W. 863, 294 Mich. 
211—Jaerling v. Longsdorf, 236 N. 

W. 862, 254 Mich. 558. 

Mont.—^Bitter Root Creamery Co, v. 

Muntzer, 300 Pi 261, 90 Mont. 77. 
Neb.—Neary v. General American 
Life Ins. Co., 1 N.W-2d 908, 140 
Neb. 766. 

N.J.—^Downs V. Jersey Central Power 
& Light Co., 174t A. $87, 117 N.J.Eq. 
138. 

N.Y.—Metropolitan Life Ins. Cow 'v. 
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not be unfairly affected by such reformation.^^ tract must be written in terms which violate the 
It must appear that by reason of the mistake both understanding of both parties,^® and the mistake 
have done what neither intended,®® that is, the con- must be in reference to the same matter.®^ 


Tajinenbaum, 281 NT.Y.S. 827, 16S 
Misc. 221. 

Okl.—^Davls V. Jackson, 132 P.2d 923. 
192 Okl. 15. 

S.D.—^Bedford v. Catholic Order of 
Foresters, 44 N.W.2d 781. 

Tex.—Collins v. Herbert, Civ.App., 
219 S.W.2d 814, refused no revers¬ 
ible error—Evans v. Renfroe, Civ. 
App., 170 S.'W’.2d 636, error refused 
—^Bordovsky v. Dougherty, Civ. 
App., 106 S.W.2d 779, error refused. 
Vt.—Ward V. Lyman, 188 A. 892, 108 
Vt 464. 

Wash.—Geoghegan v. Dever, 194 P.2d 
397, 30 Wash.2d 877. 

68 C.J. P 943 note 14 te], [f]. 

(2) Contract of sale. 

Ga.—W. P. Brown & Sons Lumber 
Co. V. Echols, 86 S.B.2d 762, 200 
• Ga. 284—Gibson v. Alford, 132 S.E. 
442, 161 Ga. 672. 

N.J.—National House & Farms Ass'n 

V. New York Sash & Door Co., 49 

A. 2d 577, 138 N.J.Eq. 602, affirmed 
66 A.2d 867, 141 N.J.Eq. 298. 

Wa.sh.—Peterson v. Paulson, 163 P.2d 
830, 24 Wash.2d 166—Herzberg v. 
Moore, 280 P. 41, 153 Wash. 641. 

63 CJ. P 943 note 14 [e] (2). 

Deed 

XJ.S.—^Blk Horn Coal Corporation v. 

Hackworth, C.C.AKy., 61 P.2d 304. 
Ala.—^Beason v. Duke, 20 €o.2d 717, 
246 Ala. 387. 

Ark.—^Booe v, Booe, 197 S.W.2d 474, 
210 Ark. 709—C. M. Farmer Stave 
& Heading Co. v. Motor Wheel 
Corp., 90 e.W.2d 974, 192 Ark. 1177 
—Commonwealth Building & Loan 
Ass’n V. Wlngo, 75 S.W.2d 1008, 189 
Ark. 1033—^Hoyer v. Edwards, 32 S. 

W. 2d 812, 182 Ark. 624. 

Cal.—Williams v. Hebbard, 92 P.2d 
657, 33 CaLApp.2d 686. 

Gku—^Lifsey v. Mims, 20 S.E.2d 32,193 
Ga. 780—Cain v. Vamadore, 166 S. 

B. 216, 171 Ga. 497; 

Ky.—^Whitt V. Proctor, 204 B.W.2d 
682, 305 Ky. 454—McKinney v. Mc¬ 
Kinney, 176 S.W.2d 135, 295 Ky. 
646—^Isahcs' Guardians v. Isaacs, 67 
S.W.2d 661, 247 Ky. 661—Farley v. 
Gibson, 80 S.W.2d 876, 235 Ky. 164. 
Mass.—Bourbeau v. Whittaker, 177 
N.E. 825, 277 Mass. 28. 

Mich.—IScott V. Grow, 3 N.W.2d 264, 
801 Mich. 266, 141 A.L.R. 819— 
Ross V. Daxnm, 260 NW. 750, 271 
Mich. 474. 

Miss.—^Merchant4* & Manufacturers* 
Bank of Ellisvflle v. Hammer, 148 
So. 641, 166 Miss. 883. 

Mo.—Feeler v. Gholson, 71 S.W.2d 
727—Luker ▼. Moffett, 38 B.W.2d 
1087, 327 Me. 929—Stephens' v. 
Stephens, 183 B.W. 672. 

N.J.— Biliuhas' V. Balassditis; 171 A 
319, 115 NtJ.E4. 440—Max V. Beck- 
' elmdn, 160 A 64f0j 115 N. JtEq. 118. 


N.C.—Minor v. Minor, 62 S.E.2d 60, 
232 NC. 669—Lawrence v. Heav- 
ner, 61 S.E 2d 697, 232 NJC. 667— 
Life Ins. Co. of Virginia v. Bdger- 
ton, 174 S.E. 96, 206 NC. 402. 

OkL—^Prather v. La Rue, 191 P.2d 
214, 200 Okl. 151—Davis v. Jackson, 
132 P.2d 923, 192 Okl. 15—Higgins 

V. Classen, 55 P.2d 101, 176 Okl. 233 
—Newbem v. Gould, 19 P.2d 157, 
162 Okl. 82. 

Pa.—-Armstrong County Building & 
Loan Ass’n of Ford City v. Guffey, 
200 A 160, 132 Pa.Super. 19—Krie- 
ger V. Rizzo, 161 A 483, 105 Pa- 
Super. 429—^Uniontown Savings & 
Loan Co. v. Alicia Land Co., Com. 
PL, 2 Fay.L.J. 246, affirmed 13 A 
2d 65, 338 Pa. 227. 

Tex.—Collins v. Herbert, Civ.App., 
219 S.W.2d 814, refused no revers¬ 
ible error—^Warren v. Osborne, CSv. 
App., 164 S.W.2d 944, error refused 
—^Bordovsky v. Dougherty, Civ. 
App., 106 S.W.2d 779, error refused. 

Va.—^Waddell v. Roanoke Mut. Build¬ 
ing & Loan As8*n, 181 3.B. 288, 166 
Va. 229. 100 AL.R. 906. 

W.Va.—Johnston v. Terry, 36 KB.2d 
489, 128 W.Va. 94. 

53 CJ. p 943 note 14 [g], [kl. 

Lease 

NY.—Sol Apfel, Inc., v. Kocher, 61 
N.Y.S.2d 608, affirmed 70 N.T.B.2d 
138, 272 App.Div. 758, affirmed 

Braagaard, Inc. v. Kocher, 70 NY. 
S.2d 139, 272 App.Div. 768. 

Tex.—^Evans v. Renfroe, Civ.App., 170 
S,W.2d 636, error refused. 

Wash,—Spencer v. Patton, 36 P.2d 
768, 179 Wash. 60. 

53 aj. p 943 note 14 [W. 

Mortgage 

Ala.^—^Flrst Nat Bank v. Bain, 188 
So. 64, 237 Ala. 580. 

Ark.—Beeson v. Byars, 63 B.W.2d 
540, 187 Ark. 966. 

Conn.—Gavin v. Johnson, 41 A 2d 113, 
181 Conn. 489, 156 AL.R. 1130. 

GkL—Ridgeway v. Glass, 188 S.E. 690, 
183 Ga. 518. 

Iowa,—Floberg v. Peterson, 242 N 

W. 13, 214 Iowa 1364. 

NJ.—^Bleyer v. Veeder, 183 A 203, 
129 NJ.Eq. 398—^Biliunas v. Balas- 
saitis, 171 A 819, 115 N.J.Bq. 440. 

53 C.J. p 943 note 14 [d], [JL [k]. 

zregottable Instrument 

Ill.—Gawne v. O'Connell, 4 NJB1.2d 
601, 287 IlLApp. 73. 

Iowa.—^Floberg v, Peterson, 242 NW. 
13, 214 Iowa 1364. 

Minb. —La France-Republic Sales 

Corp. v. Norton, 276 NW. 490, 282 
Mich. 889. 

Wis.—Shearer v. Pringle, 288 NW. 
623, 203 Wis. 164, Y1 AL.R. 1302. 

53 O.J. P 943 note 14 fb]. 
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Release 

U.S.—^Harrison Engineering & Const 
Corp. V. U. S., 68 F.Supp. 360, 107 
CtCl. 205. 

Ky.—^New York Underwriters Ins. Co. 

V. Louisville & N. R. Co., 148 S.W. 
2d 710, 286 Ky. 561. 

Tenn.—-Wright v. Fischer, 148 S.W. 

2d 49, 24 Tenn.App. 660. 
t34. U-Bw—Black v. Richfield Oil 
Corp., D.C.Cal„ 41 F.Supp. 988, af¬ 
firmed, C.C.A,, 146 F.2d 801, cer¬ 
tiorari denied 66 S.Ct 1404, 326 U. 
S. 867, 89 L.Ed. 1986. 

La.—^Reynaud v. Bullock, 196 So. 29, 

195 La. 86. 

Wash.—Akers v. Sinclair, 226 P.2d 
226—Nadreau v. Meyerotto, 215 P. 
2d 681, 35 Wash.2d 740—Moeller v. 
Schultz, 119 P.2d 660, 11 Wash.2d 
416. 

35- XJ.S.—-Moffett etc., Co. v. Roch¬ 
ester. N y., 20 S.Ct 957, 178 IT.S. 
378, 44 L-Ed. 1108—Weiss v. Tur¬ 
ney, C.AArk., 173 P.2d 617—^Mary¬ 
land Casualty Co. v. U. S. for Use 
of Green. C.C.ANeb.. 169 F.2d 102 
—Ruston Drilling Co. v. U. S. Fi¬ 
delity & Guaranty Co., C.C.AArk., 
81 F.2d 943. 

Ariz.— Corpus Juris quoted In Home 
Owners* Loan Corp. v. Bank of 
Arizona, 94 P.2d 437, 440, 54 Ariz. 
146. 

Conn.—Milford Yacht Realty Co. v. 
Milford Yacht Club, 72 A2d 482, 
136 Conn. 544—Cherkoss v. Gasser, 

196 A 737, 123 Conn. 368. 

Md.—^Brockmeyer v, Norris, 10 A2d 
326, 177 Md. 466—Dulany v. Rog¬ 
ers, 60 Md. 624. 

Mo.—^Feeler v. Gholson, 71 S.W,2d 
727—(Crouch v. Thompson, 162 S. 

W. 149, 254 Mo. 477. 

NY.—Amend v. Hurley, 59 NE.2d 
416, 293 NT. 587—Salomon v. 

North British, etc.. Ins. Co., 109 N 
B. 121, 215 NT. 214, L.R.A1917C 
106—-Netley Offices v. Burgundy 
Realty Corporation, 265 NY.S. 366, 
238 App.Div. 569, affirmed 198 N 
B. 330, 265 NY. 681—^Brooklyn Sav. 
Bank v. Xuereb, 43 NY.*&.2d 19, 
180 Misc. 688. 

63 C.J. p 943 note 8. 

36. Ariz.— Corpus Juris quoted in 
Home Owners* Loan Corp. v. Bank 
of Arizona, 94 P.2d 437, 440, 54 Ariz. 
146. 

Ark.—^B\illerton v. Storthz, 88 S.W.2d 
714, 182 Ark. 751. 

53 CXJ. p 943 note 9. 

87- U.S.—-Henning . v. Jefferson 
Standard Life Ins. Co., CCATex., 
129 F.2d 226. 

Ariz.— Corpus Juris quoted' in. Btome 
Owners* Loan Corp. - v. ^ Bank xff 
Arizona^ 94 P.3d 437, 440, '54i7Aiiz. 
146. ‘ j'j 
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In all cases it is necessary to make clear the 
mutuality of the mistake.®* The fact that one party 
has failed to notice a stipulation contained in an 
instrument, which was not induced by fraud or mis¬ 
representation on hehalf of the other contracting 
party, is not ground for relief,®® but an express de¬ 
nial 'by defendant that a mistake was made will not 
prevent reformation where mutual mistake ap¬ 
pears."*® The prima facie presumption that a deed 
contains the ultimate intention of the parties does 
not obtain where from a mutual mistake their inten¬ 
tion is not expressed."*! If there is basis for proof 
of mutual mistake, the parties need not have com- 


Del.—Some Life Ins. Co. of America 
V. McCarns, 16 A.2d 587, 26 DeLCh. 
220 . 

Md.—Brockmeyer v. Norris, 10 A.2d 
326, 177 Md. 466. 

R.I.—^Vanderford v. Kettelle, 64 A.2d 
483, 76 R.I. 130. 

53 C.J. p 943 note 10. 

88. Okl.—Hope v. Bourland, 98 P. 
580, 21 Okl. 864. 

58 C.J. p 946 note 24. 

89. Iowa.—Gerald v. Riley, 45 Iowa 
322. 

53 C.J. p 94‘5-note 16. 

40- Pa—‘Armstrong* County Building 
& Loan Ass’n of Ford City v. Guf¬ 
fey, 200 A. 160, 132 PaSuper. 19— 
Krleger v. Rizzo, 161 A. 483, 106 
PaSuper. 429—^Harr v. Lucas, Com. 
PI., 6 Sch.Reg. 203. 

41. Mo.—Maze v. Boehm, 220 S.W. 
952, 281 Mo. 507. 

42. Ga—^Volunteer State Life Ins. 
Co. V. Powell-White Co., 26 S.BL2d 
815, 19'6 Ga 372. 

43. U.S.— Corpus Juris cited in 
National Reserve Co. of Illinois v. 
Scudder, C.C.ACal., 71 P.2d 884, 
886—Adams v. Union Dime Savings 
Bank, D.C.N.T., 53 P.Supp. 782, af¬ 
firmed, C.C.A., 144 P.2d 290, cer¬ 
tiorari denied Union Dime Sav. 
Bank v. Adams, 65 S.Ct 85, 323 U. 
<S. 761, 89 L.Rd. 602. 

Ariz.—Corpus juris cited in Korrick 
V. Tuller, 27 P.2d 629, 630, 42 Ariz. 
493. 

Ky.-^truve v. Lebus, 136 S.W.2d 564, 
281 Ky. 407. 

La— Corpus Jnzis cited in Reynaud 

V. Bullock, 196 So. 29, 34, 195 La 

86 . 

Mo.—Employers’ Indemnity Corpora¬ 
tion v. Garrett, 38 S.W.2d 1049, 827 
Mo. 874— Corpus Jnris cited in 
Home Trust Co. v. Shapiro, 64 S. 

W. 2d 717, 730, 228 Mo.App. 266— 
Conrath v. Houchin, 34 S.'W‘.2d 190. 
226 Mo.App. 261. 

N.T.—Salomon v. North British & 
Mercantile Ins. Co., 109 N.R. 121, 
216 N.T. 214, L.R.A1917C 106. 
Or.-^CoEpnji Juris q.noted in Manning 
liumber Qo. v. Voget, 216 P.2d 674, 
680, 188 Or. 486. 


Pa—^Bosler v. Sun 
718, 825 Pa 411. 

63 C.J. p 946 note 18—21 C.J. P 87 
note 48. 

Gommnnity property 

(1) In a contract for the sale of 
community property, a mistake, in or¬ 
der to be mutual, must be shared by 
both husband and wife.—Aitkin v. Jeff¬ 
ery, 216 P. 861, 126 Wash. 47—63 C. 
J. p 946 note 29. 

(2) In order to reform mortgage, 
executed and delivered by husband 
and wife, on community property, 
for mutual mistake, such mistake 
must be shown to have existed as to 
both spouses.—^Metropolitan Life Ins. 
Co. V. McClelland, 63 P.2d 667, 67 
Idaho 139. 

44. Ga—Hood v. Connell, 61 S.B.2d 
863, 204 Ga 782—^Rawson v. Bros- 
nan, 1 S.B.2d 423, 187 Ga 624. 
Ky.—Kane v. Hopkins, 218 S.W.2d 37, 
309 Ky. 488—Blackburn v. Bever¬ 
ly, 114 S.W.2d 98, 272 Ky. 346— 
Flimin’s Adm’x v. Metropolitan 
Life Ins. Co., 76 S.W.2d 207. 255 Ky 
621—Fields v. Cornett, 70 S.W.2d 
954, 264 Ky. 86—Reiss v. Winter- 
smith, 44 S.W,2d 609, 241 Ky. 470. 
N.T.—'Amend v. Hurley, 69 N.B.2d 
416, 293 N.T. 687—^Ward v. Hewitt, 
92 N.T.Ss2d 684, 196 Misc. 624. 

R.I.—^Diman v. Providence, etc., R. 
R., 6 R.1.130. 

Tex.—Gaither v. Gaither, Civ.App., 
234 S.W.2d 136, error refused no re¬ 
versible error. 

Vt.—Iby v, Wrisley, 158 A. 67, 104 Vt 
148. 

Wash.—Keesling v. Pehllng, 214 P.2d 
606, 36 Wa3h.2d 624—^Dixon v. Mac- 
Gillivray, 185 P.2d 109, 29 Wash.2d 
30. 

Partner bound by copartner’s action 
Fact that, when contract between 
partnership and third person was ex¬ 
ecuted and negotiations therefor were 
carried on, one of two partners was 
not present, but merely signed con¬ 
tract later when it was presented to 
him, did not prevent reformation for 
mutual mistake, since partner who 
was not present was bound by action 
of other.—^Mulkey v. Spicer, 43 S.B.2d 
661, 202 Ga. 692. 
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45. U.-S.—Moffett, etc., Co. v. Roch¬ 
ester, N. T., 20 S.Ct. 967, 178 U.S. 
373, 44 L.Bd. 1108—^Heame v. New 
England Mutual Marine Ins. Co., 
Mass., 20 Wall. 488, 22 L.Ed. 396 
-^Maryland Casualty Co. v. U. S., 
C.C.A.N6b., 169 F.2d 102—^Ruston 
Drilling Co. v. U. IS. Fidelity & 
Guaranty Co., CC.A.Ark., 81 F.2d 
943—Clampitt v. Ponder, D.C.Ark., 
91 F.Supp. 536. 

Ark.-Hicks v. Rankin, 214 S.W.2d 
490, 214 Ark. 77—Tomlinson v. Wil¬ 
liams, 194 S.W.2d 197, 210 Ark. 66 
—Oorey v. Mercantile Ins. Co. of 
America, 169 S.W.2d 655, 205 Ark. 
646—^E^ijlerton v. Storthz, 33 S.W. 
2d 714, 182 Ark. 751—Goodrum v. 
Merchants’ & Planters’ Bank, 144 
S.W. 198, 102 Ark. 326, Ann.Cas. 
1914A 611. 

Colo.—Corpus Juris cited In Smith v. 
Anderson, 214 P.2d 366, 370, 121 
Colo. 175. 

Conn.—^Milford Tacht Realty Co. v. 
Milford Tacht Club, 72 A.2d 482, 
136 Conn. 644—Cherkoss v. Gasser, 
195 A. 787, 123 Conn. 368—^Home 
Owners’ Loan Corporation v. Ste¬ 
vens, 179 A. 330, 120 Conn. 6. 

Del.—^Home Life Ins, Co. of America 
V. McCarns, 16 A.2d 687, 25 DeLCh. 
220 . 

Ga.—W. P. Brown & Sons Lumber 
Co. V. Bchols, 86 S.B.2d 762, 200 Gra. 
284—Gibson v. Alford, 132 S.E. 442, 
161 Ga. 672. 

Ill.—Spies V. De Mayo, 72 N.E.2d 316, 
396 111. 255—Ambarann Corp. v. 
Old Ben Coal Corp., 69 N.E.2d 835, 
395 Ill. 154—Harley v. Magnolia 
Petroleum Co., 37 N.B.2d 760, 378 
Ill. 19, 137 A.L.R. 900—Mansell v. 
Lord Lumber & Fuel Co., 180 N.E. 
774, 348 Ill. 140—Pearce v. Oster- 
man, 176 N.B. 416, 343 Ill. 175— 
Laffer v. Hartford Fire Ins. Co., S3 
N.E.2d 611, 336 Hl.App. 311. 

Kan.—^ones v. Crowell, 183 P.2d 
908, 164 Kan. 261—Cox v. Beard, 
89 P. 671, 75 Kan. 369. 

Ky.—A. H. Thompson Co. v. Security 
Ins. Co., 67 S.W.2d 498, 262 Ky. 
427. 

Md.—Corpus Juris cited in. Brock¬ 
meyer v,r Norris, 10 A.2d 826, 329, 
177 Md. 466—Mutual Life Ins. Co. 


mtmicated their respective intentions to one another, 
provided they were mutual and both parties in¬ 
tended the same.4® 

b. What Oonstitntoa 

Mirtuat mistake, as to reformation, means a mistake 
shared by both parties, both having the same misconcep¬ 
tion as to the Instrument, and intending at the time of 
its execution to say one thing and by mistake express¬ 
ing another. 

Mutual mistake, in relation to reformation, means 
a mistake shared by,^® or participated in by,*4 both 
parties, or a mistake common to both parties,*® 

on Co., 190 A. 
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or reciprocal to both parties both must have 
labored under the same miscoivception in respect 
of the terms and conditions of a written instru- 
ment,^7 intending at the time of the execution 


of the instrument to say one thing and by mis¬ 
take expressing another,^8 so that the instrument 
as written does not express the contract*^ or in- 
tent®^ of either of the parties. The mistake cannot 


of Baltimore v. Metzger, 172 A. 610, 
167 Md. 27—^Dulany v. Rogers, 50 
Md. 524. 

Mich.—Lahey v. Hackley Union Kat. 

Bank, 269 N.W. 130, 270 Mich. 438. 
Mo—Feeler v. Gholson, 71 S.W.2d 
727—Crouch v. Thompson, 162 S. 
W. 149, 254 Mo. 477. 

Mont.—Thielbar Realties v. National 
Union Fire Ins. Co., 9 P.2d 469, 91 
Mont. 525, foBowed in Thielbar 
Realties v. Netherlands Ins. Co., 9 
P.2d 474, 91 Mont 637—Comerford 
V. U. S. Fidelity & Guarantee Co., 
196 P.2d 984, 59 Mont 243. 

N.J.—Downs V. Jersey Central Pow¬ 
er & Light Co., 174 A. 887, 117 N. 
J.Ba. 138—^Blliunas v. Balassaitls, 
171 A. 319. 116 N.XEa. 440. 

N.M.—Corner v. Sage, 180 P.2d 242, 
61 N.M. 147. 

N.T.—Netley Offices v. Burgundy 
Realty Corporation, 265 N.Y.S. 356, 
238 App.Div. 659, affirmed 193 N.B. 
330, 266 N.T. 581. 

N.C.—State Trust Co. v. Braznell, 41 

5 111.2d 744, 227 N.C. 211—Hubbard 

6 Co. V. Horne, 165 S.EI. 349, 203 
N.C. 206. 

Or.—Corpus Jtixis anoted in Manning 
Lumber Co, v. Voget, 216 P.2d 674, 
680, 188 Or. 486. 

Philippine.—^Philippine Islands Bank 
V. Philippine Islands Fidelity, etc., 
Co., 61 Philippine 57. 

R.I.—^Vanderford v. Kettelle, 64 A.2d 
483. 76 R.I. 130. 

Tex—Pegues v. Dilworth, 132 S.W.2d 
682, 134 Tex 169—«un Oil Co. v. 
Bennett, 84 S.W.2d 447, 126 Tex 
640—St Paul Fire & Marine Ins. 
Co. V. Culwell, Com.App., 62 S.W.2d 
100—^Hayman v. Dowda, Civ.App., 
233 S.W.2d 466—Marlin Associates 
V. Trinity Universal Ins. Co., Civ. 
App., 226 S.W.2d 190—^Texas Co. v. 
Cain, Civ.App., 177 S.W.2d 251, er¬ 
ror refused—^Bryan v. Dallas Nat 
Bank. Clv,App., 135 S.W.2d 249, 
error dismissed. Judgment correct 
—>Williams v. Nettles, Civ.App., 66 
S.W.2d 321, error dismissed—^Tun- 
nell V. Neill, Civ.App.. 83 8.'W.2d 
630. 

Vt—Olcott V. Southworth, 63 A.2d 
189, 116 vt 421—Ward v. Lyman, 
188 A. 892, 108 Vt 464—Iby v. 
Wrisley, 158 A. 67. 104 Vt 148. 
Wash.—John Hancock Mut Life Ins. 
Co. V, Agnew, 95 P.2d 386, 1 Wash. 
2d 165. 

53 CX P 945 note 19. 

46. Colo.—Corpus Juris cited in 
Smith V. Anderson, 214 P.2d 866, 
370, 121 Colo. 176. 

Ky.—A. BL Thompson Co. v. Secur¬ 
ity Ins. Co., 67 S.W.2d 49Z, 262 Ky. 
427. 

Mont—Thielbar Realties v. National 


Union Fire Ins. Co., 9 P.2d 469, 91 
Mont 625, followed in Thielbar 
Realties v. Netherlands Ins. Co., 
9 P.2d 474, 91 Mont 637—Comer- 
ford V. U. S. Fidelity & Guarantee 
Co.. 196 P.2d 984, 59 Mont 243. 
N.J.—^Biliunas v. Balassaitls, 171 A. 

819, 115 N.J.Ea. 440. 

Or.—Corpus Juris guoted in Man¬ 
ning Lumber Co. v. Voget, 216 P. 
2d 674, 680, 188 Or. 486. 

Tex—St Paul Fire & Marine Ins. 
Co. V. Culwell, Com.App., 62 S.W.2d 
100 . 

63 C.J. p 946 note 19. 

47- U.S.—^Welss v. Turney, O.A.Ark., 
173 F.2d 617—^Bailey v. Karolyna 
Co., D.C.N.T., 60 F.Supp. 142. 

Ala.—^Ballentine v. Bradley, 182 So. 
399, 236 Ala. 326. 

Ark.—^Hervey v. College of the 
Ozarks. 118 S.W.2d 676, 196 Ark. 
481—Welch V. Welch, 200 S.W. 139, 
132 Ark. 227. 

Colo.—Corpus Juris cited in Bmith v. 
Anderspn. 214 P.2d 366, 370, 121 
Colo. 176. 

Del.—^Home Life Ins. Co. of Amer¬ 
ica V. McCams, 16 A.2d 687, 26 
DeLCh. 220. 

Ky.—^Kane v. Hopkins, 218 S.W.2d 
37, 309 Ky. 488—^Blackburn v. 

Beverly, 114 S.W.2d 98, 272 Ky. 
846—^Flimin's Adm'x v. Metropoli¬ 
tan Life Ins, Co., 76 S.W.2d 207, 
266 *Ky. 621—Fields v. Cornett 70 
S.W.2d 964, 254 Ky. 35—Reiss v. i 
Wintersmith, 44 S.W.2d 609, 241 
Ky. 470. j 

Mont—^Thielbar Realties v. National 
Union Fire Ins. Co., 9 P.2d 469, 91 
Mont 625, followed in Thielbar 
Realties v. Netherlands Ins. Co., 9 
P.2d 474, 91 Mont 637—Comerford 

V. U. S. Fidelity & Guarantee Co.» 
196 P.2d 984, 69 Mont 243. 

N.J.—^Biliunas v. Balassaitls, 171 A. 

819, 116 N.JJ5Ia. 440. 

Or.—Corpus Juris quoted in Man¬ 
ning Lumber Co. v. Voget 216 P. 
2d 674, 680, 188 Or. 486. 

B.L—Vanderford v. Kettelle, 64 A. 
2d 488, 76 R.L 180. 

Tex—Pegues v. Dilworth, 132 S,W. 
2d 582, 134 Tex 169—Sun OU Co. v. 
Bennett 84 S.W.2d 447, 125 Tex 
540—St Paul Fire & Marine Ins. 
Co. V, Culwell, Com.App., 62 S.W. 
2d 100—Hasrman v. Dowda, Civ. 
App., 233 8.W.2d 466—Bryan v. 
Dallas Nat Bank, Civ.App., 186 S. 

W. 2d 249, eror dismissed. Judgment 
correct 

53 C.J. p 945 note 19. 

SKutnal mlitake of fact 
As respects reformation of instru¬ 
ments, “mutual mistake of fant” con¬ 
templates a mistake of fact at the 
time the instrument whs drawn, not 
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as to the legal effect of the instru¬ 
ment but as to the facts of the 
agreement.—^Jacobs v. Wilkerson, 26 
N.B.2d 860, 373 HL 545. 
inducement 

A mutual mistake, in this connec¬ 
tion, is one occurring where both par¬ 
ties were in error regarding some 
material fact, this error being the 
inducement, or one of the induce¬ 
ments, for the making of the con¬ 
tract—‘Kansas City Life Ins. Co. v. 
Cox, C.C.'A.Tenn., 104 P.2d 82L 

48. U.S.—^Day V. Fireman's {Fund 
Ins. Co., C.C.A.Ga., 67 P.2d 257— 
Adams v. Union Dime Sav. Bank, 
D.C.N.T., 53 F.Supp. 782, affirmed, 
C.C.A., 144 P.2d 290, certiorari de¬ 
nied Union Dime Sav. Bank v. 
Adams, 65 S.Ct 85, 323 U.S. 751, 89 
LuBd. 602—A. W. Peeser, Inc., v. 
American Can Co., D.C.Md. 2 P. 
Supp. 661. 

Bla.—^Blumberg v. American Plre & 
Cas. Co., 51 So.2d 182. 

Ill.—Spies V. De Mayo. 72 N.B.2d 
316. 396 Dl. 255. 

Mo.—^Bums V. Ames Realty Co., 
App.. 11 S.W.2d 71. 

N.J.—Parrette v. Citizens' Cas. Co., 
16 A.2d 802, 128 N.J.Ba. 206. 

N.T.—^Brooklyn <Sav. Bank v. Xuereb, 
43 N.T.S.2d 19, 180 Misc. 688. 

Or.—Corpus Juris quoted in Manning 
Lumber Co. v. Voget, 216 P.2d 674, 
680, 188 Or. 486. 

P€u—^In re Hopkins' Estate, Orph., 67 
Dauph.Co. 821. 

UUintentioiuil executloii of Instru¬ 
ment 

Mutuality of mistake means that 
both parties understood what the 
real agreement was to be, but unin¬ 
tentionally prepared and executed an 
Instrument which did not express 
the true agreement.— New York Life 
Ins. Co. V. Dickensheets, 193 P.2d 
649, 166 Kan. 169—Algeo v. Employ¬ 
ers' Indemnity Corp., 237 P. 879, 119 
Kan. 186. 

XTuambiguous contract 

In suit to reform unambiguous 
written contract for mutual mistake 
of parties, what they mutually In¬ 
tended before execution of instru¬ 
ment is not Vital inquiry.—Hayman 
V. Dowda^ TexCiv.App., 233 S.W.2d 
466. 

49. U.S.—Clampitt v. Ponder, D*C. 
Ark., 91 F.Supp. 535. 

Ark.—^Tomlinson v. Williams, 194 S. 
W.2d 197, 210 Ark. 66—Corey v. 
Mercantile Ins. Co. of America, 
169 8JW.2d 666, 206 Ark. 646. 

: 50i U.S.—Adame v. Union Dime Sav. 
Bank, D.CJ^.Y., 63 F.Supp. 782, 
affirmed, C.C.A., 144 P.2d 290, cer¬ 
tiorari denied Union Dime Sav. 
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be mutual if the minds of the parties to the instru¬ 
ment did not meet in a common intent^i By mu¬ 
tuality is not meant that both parties must agree 
on the hearing that the mistake was in fact made,®^ 
but the evidence of the mutuality of the mistake 
must relate to the time of the execution of the in¬ 
strument and sho-w that at that particular time the 
parties intended to say a certain thing and by mis¬ 
take expressed another.58 The mistake having been 
shown to be common and reciprocal, it is of no 
consequence that the instrument was read by the 
parties at the time of signing.®* 

A mutual mistake may arise by erroneously omit¬ 
ting from the instrument words, or a provision, ac¬ 
tually agreed on or including words, or some pro¬ 
vision, not agreed on, or whose omission was 


agreed on,®® or it may be as to the real mean¬ 
ing of the language used,®® although there is no 
misunderstanding as to what words were actually 
inserted in the instrument;®*^ mutual mistake, in this 
connection, has been said to relate usually to a mis¬ 
take concerning the contents of a written instru¬ 
ment or its legal effect.®® The failure of defendant 
to report a discrepancy between his order for goods 
and the bill of lading will not show mutual mis¬ 
take.®® 

A mistake by one party coupled with ignorance 
thereof by the other party does not constitute a 
mutual mistake within these rules;®® but a mis¬ 
take made by one party with the knowledge of the 
other,®1 or with such knowledge plus silence,®2 is 
held equivalent to mutual mistake. Mutual mistake 


Bank v. Adams, 65 S.Ct 85, 323 XT. 
e. 751, 89 L.Bd. 602. 

Mich.—Scott v. Grow, 3 N.W‘.2d 254, 
301 Mich. 226, 141 A.L.R. 819. 

Mo.—Knotts V. Sentinel Life Ins. Co., 
67 S.W.2d 798, 228 Mo.App. 353. 
N.Y.—Anaend v. Hurley, 69 N.E.2d 
416, 293 N.Y. 687—Salomon v. 

North British & Mercantile Ins. 
Co., 109 N.B. 121, 216 N.Y. 214, L. 
RJL1917C 106—Ward v. Hewitt, 92 
N.Y.S.2d 684, 196 Misc. 624. 

R.I.—Vanderford v. Kettelle, 64 A. 
2d 483, 76 R.I. 130—^Diman v. 
Providence, etc., H. R., 5 R.I. 130. 
61. XJ.S.—^E. Clemens Horst Co. v. 
Federal Mut. Liability Ins. Co„ 
D.C.Mas8., 33 IF.Supp. 698. 

Cal.—Corpus Juris cited iu National 
Automobile Ins. Co. v. Industrial 
Accident Commission fit California, 
80 P.2d 1024, 1026, 27 Cal.App.2d 
226. 

Mo.—Corpus Juris cited in Missouri 
State Oil Co. v. Fuse, 232 S.W.2d 
601, 860 Mo. 1022. 

N.J.—^Parrette v. Citizens Casualty 
Co. of New York, 8 A.2d 828, 126 
N.JJ3a. 327, reversed on other 
grounds Parrette v. Citizens Cas. 
Co., 15 A.2d 802, 128 N.J.Eql. 206. 
Or.—Corpus Juris quoted in Man¬ 
ning Lumber Co. v. Voget, 216 P. 
2d 674, 680, 188 Or. 486. 

63 C.J. p 946 note 21. 

63. Or.—Corpus Juris quoted in 
Manning Lumber Co. v. Yoget, 216 
P.2d 674, 680, 188 Or. 486. 

Tex.—Corpus Juris oited in Attaway 
V. EUls, Clv.App., 173 S.W.2d 367, 
870. 

68 C. J. p 946 note 22. 

63. U.S.—Kansas City Life Ins. Co. 
V. Cox, C.C.A.Tenn., 104 F.2d 321 
—MoGinley Corporation v. Lido 
OU Co., C.C.A.Tex., 71 P,2d 81, cer¬ 
tiorari denied 66 <S.Ct. 116, 293 U. 
S. 598, 79 L.Ed. 691—Adams v. 
JJnlon Dime Sav. Bonk^ D.CN.Y., 
, 68 F.Supp. 782, affirmed, C.C.A.. 
’ l44 ^.2d 290, certiorari denied Un¬ 


ion Dime Sav. Bank v. Adams, 66 
S.Ct. 86, 323 U.S. 761, 89 L.Ed. 602 
—City of Long Beach v. XT. S., 94 
CtCl. 64. 

Ala.—^Kant v. Atlanta, B. & A. B. Co., 
66 So. 698, 189 Ala. 48. 

Ill.—Jacobs V. Wllkerson, 26 N.E.2d 
860, 873 Ill. 546—Laifer v. Hartford 
Fire Ins. Co., 83 N.E.2d 611, 336 Ill. 
App. 811. 

Or.—Corpus Juris quoted in Manning 
Lumber Co. v. Voget, 216 P.2d 674, 
680, 188 Or. 486. 

Tex.—Corpus Juris cited in Attaway 
V. Ellis, C1V.APP., 173 S.W.2d 367, 
370. 

53 C.J. P 946 note 22. 

54. Ky.—Sheppard v. Koch, 27 S.W. 

2d 389, 284 Ky. 1. 

63 C.J. p 946 note 23. 

Failure to read as: 

Ground for reformation generally 
see supra § 21 b. 

Negligence see infra 9 46. 

65. XJ.®.—^Hearne v. New England 
Mutual Marine Ins. Co., Mass., 20 
Wall. 488, 22 L.Bd. 896—Holly 

Stores V. Judie, C.A.Ind., 179 F.2d 
730, certiorari denied 71 S.Ct. 43, 
340 U.S. 814, 95 L.Ed. 698—Ruston 
Drilling Co. v. U. S. Fidelity & 
Guaranty Co., CC.A.Ark., 81 F.2d 
948. 

Ind.—Board of Commissioners of 
Hamilton County v. Owens, 37 N. 
E. 602, 13$ Ind. 183. 

Ohio.—^Hornak v. Janis, 16 Ohio 
Supp. 114. 

Tex.—Strange v. Cooper Grocery Co., 
Clv.App., 4 SW.2d 232, reversed on 
other grounds, Com.App., 18 S.W. 
2d 609. 

Va.—^Temple v, Yirginla Auto Mut. 
Ins. Co., 25 S.B.2d 268, 181 Va. 
661—Shenandoah Valley R. Co. v. 
Dunlop, 10 S.D. 239, 86 Va. 346. 
W.Va.—Dyk6 v. Alleman, '44 (S.B.2d 
687, 130 W.Va. 519. 

Omission of terms legally sulll- 
dent to express contract, if result¬ 
ing from mistake by all parties in¬ 
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terested, showed mutual mistake.— 
Smith V. Gilbert, Tex.Civ.App., 32 
S.W.2d 901, affirmed Gilbert v. Smith, 
Com.App., 49 S.W.2d 702, 86 A.L.R. 
446. 

56. Del.—Colvocoresses v. W. S. 
Wasserman Co., 4 A.2d 800, 24 Del. 
Ch. 63. 

Mistake as to legal operation and 
effect of instrument generally see 
supra § 27 c. 

67. Del.—Colvocoresses v. W. S. 

Wasserman Co., supra 
Name or nature of guarantee 
As regards reformation, fact that 
no mistake was made in use of 
word or phrase in name of guarantee 
was held not controlling where inten¬ 
tion was that guarantee should be 
another entity.—^Bank of America of 
California v. Granger. 1 P.2d 479, 116 
Cal.App. 210. 

SB, N.C.—State Trust Co. v. Braz- 
nell, 41 S.E.2d 744, 227 N.C. 211— 
Hubbard & Co. v. Horne, 166 S.E. 
349, 203 N.C. 206. 

69. Or.—^L. B. Menefee Lumber Co. 
V. Gamble, 242 P. 628. 119 Or. 224. 

60. Del.—Colvocoresses v. W. S. 
Wasserman Co., 28 A.2d 588, 26 
Del.Ch. 333—^Home Life Ins. Co. 
of America v. McCarns, 16 A.2d 
687, 25 Del.Ch. 220. 

R.I.—^Vanderford v. Kettelle, 64 A. 
2d 483, 76 R.L 130. 

61. XJ.S.—^New England Mut Life 
Ins. Co. V. Jones, D.C.Ky., 1 F. 
iSupp. 984. 

Mass.—Eno v. Prime Mfg. Co., 69 
N.E.2d 284, 317 Mass. 646—Mates 
V. Penn Mutual Life Ins. Co., 65 
N.E.2d 770, axe Mass. 303. 

Pa.—Overholt v. Reliance Ins. Co, of 
Philadelphia^ 179 A. 654, 319 Pa. 
840. 

62. Del.—Colvocoresses v. W. S. 
Wasserman Co., 28 A.2d 688, 26 
DehCh. 338. 
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of fact, as ground for reformation, cannot exist 
where there is false representation by the one 
charged.63 There cannot be mutual mistake and 
fraud, since these claims would be mutually de¬ 
structive.®® 

Whether in a particular case mutual mistake ex¬ 
ists,®® or does not exist,®7 depends on the facts and 


circumsta n ces thereof;®® in determining this ques¬ 
tion the courts will look into the surrounding cir¬ 
cumstances,®® and will take into consideration all 
facts whidh throw light on the intention of the par- 
ties.7® The facts showing mutuality may appear 
by admission of the •parties,'^^ or from the face of 
the instrument which it is sought to have re¬ 
formed.'^® Reformation of a collective bargaining 


ni. —Midwest Tea Co. 

V. Cuxrier-Liee Warehouses, 88 N. 
E.2d 529, 338 lUJVDP. 688. 

64i Iowa.—Wall v. Mutual Life Ins. 
Co. of New York, 289 N.W. 901, 
228 Iowa 119. 

65. Iowa.—Wall v. Mutual Life Ins. 
Co. of New York, supra. 

68. Mistake held mutual 

(1) Mistake in description or des- 
i^ation of property. 

Ala.—Clipper v. Gordon, *44 So.2d 576, 
253 Ala. 428. 

Ark.—Kromray v. fitobaugrh, 208 S. 
'W.2d 171, 212 Ark. 877—Common¬ 
wealth Buildmg: & Loan Aas*n v. 
Wingo, 75 S.W.2d 1008, 189 Ark. 
1088. 

Ga.—^Lifsey y. Mims, 20 SJE.2d 82, 
198 Ga. 780. 

La.—Dupont v. Percy, App., 28 So.2d 
859. 

Mo.—Steger v. Seabaugh, 142 S.W.2d 
1001, 346 Mo. 728—Phillips v. Cope, 
111 S.W.2d 81—^Federal Land Bank 
of 6t. Louis v. McColgan, 59 S.W. 
2d 1052, 332 Mo. 860—Hoppe v. 
Boerger, App., 116 S.W.2d 195. 
N.J.—^Billunas v. Balassaitis, 171 A. 

819, 116 N.J.E<x. 440. 

Wash.—G^oghegan v. Dover, 194 P. 
2d 897, 80 Wasli.2d ^77. 

(2) Convesring more than, parties 
owned.—Booe v. Booe, 197 S.W.2d 
474, 210 Ark. 709—Wood v. Wood, 181 
S.W.2d 481, 207 Ark. 618. 

<8) Conveying property not Intend¬ 
ed by the parties to be conveyed. 
tJ.S.—^Blk Horn Coal Corporation v. 

Hackworth, aC.AJKy., 61 lF.2d 304. 
Okl.—Higgins v. Classen, 55 P.2d 101, 
176 Okl. 233. 

(4) Other mistakea 
U.S.—National Hese,rve Jns. Co. of 
Illinois V. Scudder, O.C.A.Cal., 71 
P.2d 884—^Berry v. 34 Irving Place 
Corp., . D.C.N.Y., 52 F.Supp. 876— 
New England Mut Life Ins. Co. v. 
Jones, D.C.Ky., 1 F.Supp. 984—^Fed¬ 
eral Motor Truck Co. V. (U. S., 71 
CtCl. 646. 

Ala.—Great Atlantic • & Paclflc Tea 
Co. V. Engel Healty Co., 3 So.2d 
425, 241 Ala. 286. 

Del.—^Home* Life ins. Cow of Amer¬ 
ica V. McCams, 16 A.2d 587, 25 
Del.Ch. 220. 

Ga.—^Hajqper v. Gleaton, 152 S.B. 70j, 
170 C^a. 40. 

Iowa.—Olsen v. Olsen, 18 N.W.2d 602, 
286 Iowa 318—Conrad v. Farmers 


Mut. Hail Ins. Ass^n^f lowa^ 278 
N.W. 913, 223 Iowa 828. 

Mich.—Schwaderer v. Huron-Clinton 
Metropolitan Authority, 46 N.W.2d 
279. 829 Mich. 258—Barryton State 
Sav. Bank v. Durkee, 37 N.W.2d 
892. 325 Mich. 138—Bates v. Alfred 
F. Steiner Co.. 278 N.W. 739, 283 
Mich. 697—Stolte v. Krentel, 260 N. 
W. 127, 271 Mich. 98. 

Mo.—General Hefractorles Co. v. 
Howard, 44 S.W.2d 65, 828 Mo. 
1139. 

N.J.—Parrette v. Cltisens* Casualty 
Co., 15 A.2d 802. 128 N.J.Bq. 206. 

Ohio.—Cox V. Boulger, 62 N.E.2d 913, 
78 Ohio App. 527, motion denied 
65 N.E.2d 95—Homak v. Janis, 16 
Ohio Supp. 114. 

Pa.—^Bache v. Bache, Com.Pl., 96 
Pittsb.Leg.J. 353. 

Tex.—Bates v. Lefforge, Com.App., 
63 S.W.2d 860—^Bordovsky v. 
Dougherty, Civ.App., 106 S.W.2d 
779, error refused. 

Wash—Nadreau v. Meyerotto, 215 P. 
2d 681, 85 Wash.2d 740. 

53 C.J. p 946 note 31 [a]. 

07 . Mistake held not mutual 

Xr.S.—Camilla Feed Mills v. Bt. Paul 
Fire & Marine Ins. Co. of St. Paul, 
Minn., C.A.Ga, 177 F.2d 746—Yel¬ 
low Truck & Coach Mfg. Co. v. Ed¬ 
mondson, C.C.A.Mich., 155 F.2d 367 
—^McGinley Corporation v. Lido Oil 
Co., C.C.A.T6X., 71 F.2d 81, certio¬ 
rari denied 65 S.Ct. 116, 293 U.S. 
698, 79 LuBd, 691—Glampltt v. Pon¬ 
der, D.C.Ark., 91. F.Supp. 535—Har¬ 
rison Central Corp. v. TJ, S., D.CJN. 
J., 53 F.Supp. 471—Bailey v. Karo- 
lyna Co., D.CN.Y., BO F.Supp. 142— 
City of Long Beat^ v. U. S., 94 Ct. 
Cl. 64—Olympia Shipping Corpora¬ 
tion V. H. S., 71 CtCl. 251, certiorari 
denied U. S. v. Oljnnpia Shipping 
Corporation, 52 S.Ct. 196, 284 XJ.S. 
680, 76 L.Ed. 674. 

Ala—^Rlch V. Kmg Land & Improve¬ 
ment Co., 148 So. 317, 226 Ala 628. 

Ark.—^Thompson v. Morris, 237 S.W. 
2d 473. 

Conn.—^Milford Yacht Realty Co. v. 
Milford Yacht Club, 72 A.2d 482, 
186 Conn. 644—^Home Owners' Loan 
Corporation v. Stevens, 179 A. 880, 
120 Conn. 6. 

Ga—^Hood V. Connell, 51 S.E.2d 8^ 
204 Ga 782—Salvage Sales Co. v. 
Aarons, 181 SJE3. 584, 181 Ga 133. 

TIL—^BEaxmony Way Bridge Ca v. 
Leathers, 187 N.E. 482, 853 UL 878. 

Iowa—Heard v. Nancolas, 175 
is, 187 Iowa 1045. 
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I Kan.—Jones v. Crowell, 188 P.2d 908, 

I 164 Kan. 261. 

I Ky.—^Bedford v. Thompson's Adm'r, 
82 S.W.2d 796, 269 Ky. 636. 

Md.—Johnson v. National Mut. Ins. 
Co. of District of Columbia, 3 A.2d 
460, 175 Md. 543. 

Mich.—Degood v. GUlard, 231 N.W. 
102, 251 Mich. 85. 

Miss.—^Allison v. Allison, 88 So.2d 
289, 203 Miss. 15. 

Mo.—^Missouri State Oil Co. v. Fuse, 
232 S.W.2d 601, 860 Mo. 1022— 
Home Trust Co. v. Shapiro, 64 ©. 
W.2d 717, 228 Mo.App. 266. 

Mont—Sullivan v. Marsh, 225 P.2d 
868—Cook-Reynolds Co. v, Beyer, 
79 P.2d 658, 107 Mont 1. 

N.J.—^Toth V. VazQuez, 65 A.2d 778, 

8 N.J.Supep. 879. 

N.Y.—Wallens v. Erie County Sav. 
Bank, 294 N.Y.S. 746, 250 App.Div. 
821, affirmed 14 N.E.2d 201, 277 N. 
Y. 644—^In re Bedell's Estate, 29 
N.Y.S.2d 176, 176 Misc. 913. 

Okl.—Setterstrom v. Phelan, 78 P.2d 
416, 182 Old. 458. 

Or.—^Manning Lumber Co. v. Voget, 
216 P,2d 674, 188 Or. 486. 
Philippine.—^Philippine Islands Bank 
V. Philippine Islands Fidelity, eta, 
Co., 61 Philippine 67. 

R.L—^Ferla v. Commercial Casualty 
Ins. Co., 69 A.2d 714, 74 R.L 190. 
Tex.—Sunderman v. Roberts, Civ. 
App., 213 S.W.2d 706—Jones v. Sun 
Oil Co., C1V.APP., 110 S.W.2d 80. er¬ 
ror refused—Continental Southland 
Sav. & Loan Ass'n v. Bunyard, Civ. 
App., 109 S,W.2d 276. . 

Va.—Galliher & Huguely v. Fraher, 
26 S.E.2d 65, 181 Va. 760. 

Wash.—^Eeesllng v. Pehling, 214 P. 
2d 506, 35 Wash.2d 624—Dixon v. 
MacGillivray, 185 P.2d 109, 29 

Wash.2d SO—Herzberg v. Moore, 
280 P. 41, 153 Wash. 641. 

Wls.—Moe V. Krupke, 87 N.W.2d 866, 
266 Wis. 33. 

58 aJ. p 947 note 32. 

68. Del.—Home Life Ins. Co. of 
America v. McCams, 16 A.2d 587, 
25 DeLCh. 220. 

69. Wash.—Akers v. Sinclair. 226 
P.2d 225. 

7(X Wash.—Ak^rs v. SlncOair, s^ra. 

71. Mo.—^Turner v, Wabash R. Co., 
90 S.W. 391, 114 MO.APP. 539. 

^3 C.J. p 946 note 26» , 

72. Ohio.—Reep v. liymaiv 27 

Clr.Ct. 29»; ‘ ' 

: e» CJ. p »46 note 27. 
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agreement, on the grotind of an alleged mutual 
mistake as to the applicability of the Fair Labor 
Standards Act, has been held not warranted.^^* 

c. Who Most Be Mistaken 

It Is enough If the mistake Is mutual as between the 
real parties in interest. 

It has been held tfhat all parties who possess an 
actual interest in the matter must be mistaken, 
but it is enough if the mistake is mutual as between 
the real parties in interest,*^5 or between the par¬ 
ties affected thereby.’^® If the mistake affects mere¬ 
ly an interest, it must be common as between the 
parties to such interest^^ Even a unilateral mis¬ 
take is ground for relief when the person profiting 
thereby gives no consideration for that which he 
has received.^® Where the reformation has the 
effect of cancellation, the other party cannot com¬ 
plain that the instrument has been reformed for the 
mistake of one party alone.A mistake in a vol¬ 
untary conveyance will not lack mutuality because 
the infant grantees who were represented by their 
parent did not participate in the mistake.80 

d. Effect of Agency 

(1) In general 

(2) Scrivener or draftsman 

(1) In General 

Whore the mistake of an agent Is relied on for ref¬ 
ormation, It must be a mutual one. 


The mistake of a person acting as agent for both 
parties to a contract may ibe mutual so as to war¬ 
rant correction but the mistake of an agent of 
one principal dealing with another principaJ,®^ or 
with the agent of another principal,^8 ■will not au¬ 
thorize reformation, unless the mistake is clearly 
shown to be a mutual ontM Where the agreement 
set up as the actual one is that made by an agent 
of defendant, plaintiff must show that the agent 
had authority to make it^B 

Attorney. A wife who with her husband signed 
a contract from which an oral agreement affecting 
her homestead right was left out will not have the 
knowledge of her solicitor as to the oral agree¬ 
ment attributed to her so as to show mutual mis¬ 
take, where it is not shown that he had authority 
to participate in making the oral contract.86 

(2) Scrivener or Draftsman 

The mistake of a scrivener may constitute a mutual 
mistake, although authorities differ as to whether, In 
order for It to do so, he must have been acting for, or 
by the direction of, both parties. 

An inadvertent mistake by a scrivener, unknown 
to the parties, has been held a mutual mistake as 
between the parties.^*^ It has been held that the 
mistake of a draftsman or scrivener acting for, or 
by the direction of, only one of the parties, is a 
unilateral mistake, and is one which will not war¬ 
rant reformation,^® and that it must be shown that 
the draftsman or scrivener is the agent of both 


73. U.S.—Greenberg- v. Arsenal Bldg. 
Corp., C.C.AN.T., 144 F.2d 292. af- 
dlnned 65 S.Ct »95, 824 U.S. 697, 
89 L.Ed. 564. 

HSf.T.—^Brennan v. Community Serv¬ 
ice Soc. of New York, 45 N.Y.S.2d 
826. 181 Misc. 687—260 Fifth Ave¬ 
nue Corporation v. Scychek, 44 N. 
T.S.2d 666. 182 Mlsc. 189. affirmed 
48 N.Y.S.2d 461, two cases, 267 
App.Div. 947. appeal denied 50 N. 
T.S.2d 675. two cases, 268 App.Div. 
848—Wolf V. Bell, 42 N.T.S.2d 304, 
180 Misc. 587. 

74. Vt—Fife V. Cate, 82 A. 741, 85 
Vt. 418. 

53 C.J. p 941 note 7 [d], p 947 note 
34. 

Cograntee 

Even if a mutual mistake existed 
as to grantee and grantor, the gran¬ 
tor was not entitled to reformation 
of deed so as to disturb title vested 
in cograntee, who had no knowledge 
of prior negotiations between grantor 
emd grantee.—Smith v. Anderson, 214 
P.2d 366, 121 Colo. 175. 

75. N.T.—Haack v. Weicken, 23 N.B. 
133, 118 N.T. 67. 

63 C.J. p 947 note 35. 

76. 'Ky.—^Bosse v. Bosse, 67 S.W.2d 
995, 248 Ey. 11. 


77. Cal.—-Ward v. Waterman, 24 P. 
930. 85 Cal. 488. 

78. Ohio.—Steiner v. Fecycz, 50 N. 
E.2d 617, 72 Ohio App. 18. 

79. Ky.—^Pritchett v. Frisby. 62 S. 
W. 10, 23 Ky.!.. 488. 

Minn.—^Benson v. Markoe, 33 N.W. 

38, 37 Minn. 30, 5 AnuS.R. 816. 

Sa Ga.—^Kelly v. Hamilton, 69 S.E. 
724, 135 Ga. 605. 

81. Ala.—Corpus Jtiris cited In Tay¬ 
lor v. Bums, 34 So.2d 5, 7, 250 Ala. 
218. 

53 C.J. p 947 note 40. 

82. Ala.—^Ballentlne v. Bradley, 182 
So. 399, 236 Ala. 326. 

53 C.J. p 947 note 41. 

83. U.S.—^Barker v. Pullman Palace 
Car Co.. C.C.N.T., 124 F. 666. af¬ 
firmed 134 F. 70, 67 C.C.A 196. 

N.Y.—Mills v. Lewis, 55 Barb. 179, 
87 How.Pr. 418. 

84. Tex.—^Boston Ins. Co, v. Rain¬ 
water, Civ.App., 197 S.W.2d 118. 

53 C,J. p 948 note 43. 

Prinolpal’s Uok of knowledge of mis¬ 
take 

Lease contract between state 
armory commission and owner of 
property was held not subject to 
I reformation on ground of alleged mu¬ 
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tual mistake of adjutant general and 
owner, where commission approved 
lease as written and signed by adju¬ 
tant general, and had no knowledge 
of mistake.—Armory Commission v. 
Palmer, 69 S.W.2d 681, 253 Ky. 425. 

85. U.S.—First Nat Bank v. Ocean 
Accident, etc., Corp., D.C.Pa., 294 
F. 91. 

Ala.—Taylor v. Bums, 84 So.2d 5, 
250 Ala. 218. 

86. Vt—Fife V. Cate, 82 A. 741, 85 
Vt 418. 

87. Ga.—^Mulkey v. Spicer, 43 S.E 2d 
661, 202 Ga. 692. 

Ky.—‘A. H. Thompson Co. v. Security 
Ins. Co.. 67 fi.W.2d 493, 252 Ky. 427. 

88. Ala.—Corpus Jtiris cited In Bal- 
lentlne v. Bradley. 191 So. 618, 621, 
238 Ala. 446. 

Ga.—Corpus Juris quoted In Yablon 
V. Metropolitan Life Ins. Co., 88 
S.E.2d 534, 541, 200 Ga. 698. 
Mo.—Hood V. Owens, 293 S.W. 774— 
Hoppe V. Boerger. App., 116 S.W.2d 
195. 

Tex.—^Bryan v. Dallas Nat Bank, 
Civ.App., 135 S.W.2d 249, error dis¬ 
missed, judgment correct. 

89. Ala.—Corpus Juris cited in Bal- 
lentine v. Bradley, 191 So. 618, 621, 
238 Ala. 446. 
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parties ;80 but that when he acts for, or as the 
agent of, both parties in the preparation of the in¬ 
strument, his mistake is a mutual mistake as be¬ 
tween the parties.®! By other authorities he is re¬ 
garded as the agent of both parties, and his mis¬ 
take is deemed the mistake of both.®® It has also 
been held that, where an accord of minds is reached 
and the document intended to express such agree¬ 
ment fails so to do by reason of the mistake of the 
draftsman, it is immaterial who employed him,®® or 
that the draftsman is one of the parties;®^ like¬ 
wise, that the agency of the scrivener is quite un¬ 
important in cases in which the instrument sought 
to be reformed fails to express correctly the agree¬ 
ment of the parties by reason of an ambiguity, 
latent or patent®^ However, where one of the 
parties has his agent draw the document and by 
the latter's mistake it fails to express the true in¬ 
tent of his principal, but the other party accepts 
and executes the document as drawn, it expresses 
the contract contemplated by but one party, and, 
although rescission may be proper, reformation can¬ 
not be had.®® 

Failure to communicate fact The oversight of 


a scrivener cannot be regarded as the mutual mis¬ 
take of the parties where a grantor knows of the 
existence of an easement of which the grantee is 
ignorant and does not communicate this fact either 
to the scrivener or to the grantee, but permits the 
deed to be drawn with a covenant against encum¬ 
brances and executes and delivers it®7 

§ 29. - Fraud or Inequitable Conduct 

a. In general 

b. What constitutes 

a. In General 

Fraud, in order to be ground for reformation, must 
not be in inducing the contract, but In preventing the 
instrument from expressing the true agreement. 

While fraud has been declared a well-known 
ground for the reformation of written instru¬ 
ments,®® fraud perpetrated to induce the contract, 
although a ground for its cancellation or rescission, 
as discussed in Cancellation of Instruments § 20 and 
Contracts § 418 a, is not a ground for its reforma¬ 
tion;®® in order to be the basis of reformation of 
the instrument, fraud must have been committed 
at the time of the execution thereof.! In order to 


Ga.—Corpna Juris gnoted in. TaJblon' 

V. Metropolitan Life Ins. Co., 38 
S.E.2d 534, 641, 200 Ga. 693. 

Tex.—Bryan v. Dallas Nat. Bank, 
Civ.App., 135 S.W.2d 249, error dis¬ 
missed, judgment correct. 

63 C.J. p 948 note 48. 

80. Mo.—Stepbens v. Stephens, 183 
S.W. 672. 

53 CJ. p 948 note 49. 

91. ISy ,—Corpus Juris cited in 

iSchroath v. Pioneer Bldg. Ass'n 
of Newport, 119 SJW.2d 1118, 1116, 
274 Ey. 685. 

Md.—Hoffman v. Chapman, 84 A.2d 
438, 182 Md. 208. 

Mich.—Eobylinski v. Szeliga, 11 N.W. 

2d 899, 807 Mich. 306. 

Mo.—Steger v. Seabaugh, 142 S.W. 

2d 1001, 846 Mo, 728. 

Vt.—Olcott V. Southworth, 63 A.2d 
189, 116 Vt. 421—^80^ V. Lyman, 
188 A. 892, 108 Vt 464. 

53 C.J. p 948 note 50. 

92. WiSL—^Van Brunt v. Ferguson, 
158 N.W. 296, 168 Wis. 540. 

58 CJ. p 948 note 51. 

93. Ala.—Clipper v. Gordon, 44 So. 
2d 576, 263 Ala. 428—Taylor v. 
Burns, 84 So.2d 5, 250 Ala. 218— 
Ballentine v. Bradley, 191 So. 618, 
238 Ala. 446. 

Mo.—Hoppe V. Boerger, App., 116 S. 

W. 2d 196. 

Okl.—Crabb v. Chisum, 80 P.2d 663, 
183 Okl. 138. 

53 C.J. p 948 note 52. ^ 

Notice of error to purchaser 
Where vendors, employed attorney 
to prepare deed, -and he made an er- 
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ror in the drafting concerning which 
purchaser was notified before injury 
could follow, vendors were justified 
in assunung that the deed with the 
description therein carried out the 
intention of the parties, and reforma¬ 
tion was proper.—Taylor v. Bums, 
34 So.2d 6, 250 Ala. 218. 

94. Ala.—Clipper v. Gordon, 44 fio. 
2d 576, 253 Ala. 428—^Ballentine v. 
Bradley, 191 So. 618, 238 Ala. 446— 
McCaskill v. Toole, 119 So. 214, 
218 Ata. 523. 

Cal.—JefCerson v. Pletroroia, 64 P.2d 
7, 5 Cal.2d 222. 

95. Mo.—Federal Land Bank of St. 
Louis V. McColgan, 59 S.W.2d 1052, 
832 Mo. 860—^Robinson v. Gentry, 
App., 106 S.W.2d 913, certiorari 
quashed State ex rel. Gentry v. 
Hostetter, 125 S.W.2d 72, 343 Mo. 
1090. 

96. Ala.— Corpus Juris cited in Bal¬ 
lentine V. Bradley, 191 So. 618, 621, 
288 Ala. 446. 

53 C.J. p 948 note 53. 

97- Vt.—Olcott V. Southworth, 63 A. 
2d 189, 115 Vt. 421. 

98. U.S.—Heame v. New England 
Mutual Marine Ins. Co., Mass., 20 
Wall. 488, 22 L.Ed. 395—^Ruston 
Drilling Co. v. lU. S. Fidelity & 
Guaranty Co., C.C.A.Ark., 81 F.2d 
948. 

ni. —^Dunn V. Heasley, 30 N.E.2d 628, 
876 Ill. 43—Scott V. Hatch, 280 
D1.APP. 269. 

Ky.—^Hazelwood v. Woodward, 126 
S.W.2jd 857, 277 Ky. 447—Mayo 
Arcade Corporation v. Bonded 
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Floors Co., 41 S.W.2d 1104, 240 Ky« 

212 . 

W.Va.—LaFollette v. Croft, 14 S.B.2<1 
917, 122 W.Va. 727. 

An instnunent executed hetween 
strangers will not be reformed on 
ground of fraud except to establish 
some right of the petitioner which 
has been defeated or affected by the 
fraud.—Jefferson Standard Life Ins. 
Co. V. Guilford County, 38 S.E.2d 519, 
226 N.C. 441. 

Necessity of fraud 
It has been broadly stated that 
courts cannot reform a contract in 
the absence of fraud.—^Linn v. Wehr- 
le, 172 N.E. 288, 85 Ohio App. 107. 

99* U.S.—Russell v. Shell Petroleum 
Corporation, C.C.AKan., 66 F.2d 
864—Northern Pac. Ry. Co. v. U. 
S., D.C.Minn., 70 F.Supp. 836, af¬ 
firmed, C-A., IT. S. V. Northern Pac. 
Ry. Co., 188 F.2d 277. 

CaJ.—Nelson v. Sdhoettgen, 86 P.2d 
665, 1 Cal.App.2d 418. 

Mo.—corpus Juris cited in Mueller v. 
Brooks, 189 S.W.2d 113, 117; 238 Mo. 
App. 846. 

53 C.J. p 949 note 61. 

▲gTeement not Intended to he per¬ 
formed 

Grantee's fraud or breach of con¬ 
tract in obtaining execution of deed 
by agreement to devise land which he 
did not intend to perform does not 
authorize reformation.—Farley v. 
Gibson, 30 S.W.2d 876, 236 Ky. 164. 

1. Or.—Dolph V. Lennon's, Ina, £29 
P. 161, 109 Or. 336. 

58 C.J. p 950,note 67, 
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authorize reformation, fraud must result in the ex¬ 
pression by the written instrument of a different 
purpose from that which the parties had agreed on 
and intended to embody therein,2 or must be fraud 
whereby the terms as agreed on by the parties are 
suppressed or misrepresented so that the instru¬ 
ment executed does not accurately state the con¬ 


tract actually made.^ So, as has been said to be 
well stated in Corpus Juris, where through mis^ 
take or ignorance on one side and fraud or in¬ 
equitable conduct on the other the instrument does 
not accurately state the agreement entered into or 
the intention of the parties, its reformation is au- 
tihorized.^ 


2. La.—Weber v. H. G-. Hill Stores, 
29 So.2d 33, 210 La. 977—Ker v. 
Svershed, 6 So. 566, 41 La.Ann. 
15. 

53 C.J, p 926 note 67. 

3« U.S.—^Russell v. Shell Petroleum 
Corporation, C.C.A.'Kan., 66 IF.2d 
864. 

Cal.—^Harding: v. Robinson, 166 P. 808, 
175 Cal. 534. 

4k U.S.—Simmons Creek Coal Co. 
V. Doran, W.-Va., 12 S.Ct. 239, 142 

U. S. 417, 35 L.Ed. 1063—Prudential 
Ins. Co. of America v. Strickland, 
CAuTenn., 187 F.2d 67—Camilla 
Feed Mills .v. fit. Paul Fire & 
Marine Ins. Co. of St. Paul, Minn., 
CA..Ga., 177 P.2d 746—Corpus Jnrla 
cited in Schoonover v. Schoonover, 
CA..Okl.. 172 P.2d 526, 530—Rock- 
Ola Mfg. Corp. v. Fllben Mfff. Co., 
C.C.A.Mlnn., 168 P.2d 919, certio¬ 
rari dismissed 69 S.Ct. 134, 335 U. 
S. 855, 93 L.Ed. 403, certiorari de¬ 
nied 69 S.Ct 249. 335 U.S. 892, 33 
I*Ed. 430—Ohio Casualty Ins. Co. 

V. Callaway. C.C.A.Okl., 134 P.2d 

788—Corpus Juris cited iu Cox v. 
Pabat Brewing Co., C.C;A.(B:an., 128 
F,2d 468, 471—St Paul Fire & Ma¬ 
rine Ins, Co, V. Jones, C.CA..Tex., 
98 F.2d 448, certiorari denied Jones 
V. St Paul Fire & Marine Ins. Co., 
59 S.Ct 244, 305 U.S. 651, 83 L.Ed. 
421—^Hayes v. Travelers Ins. Co., 
C.C.A.Okl., 93 lF.2d 568, 125 A.L.R. 
1053—Toklo Marine & Fire Ins. Co. 
V. National Union Fire Ins. Co., 
C.C.A.N.T., 91 P.2d 964—Connecti¬ 
cut Fre Ins. Co. v. Oakley Im¬ 
proved Bldg. & .Loan Co., C.C.A. 
Ohio, 80 F.2d 717, certiorari denied 
56 fi.Ct 954. 298 U.S. 687, 80 L.Ed. 
1406—^Fnance Co. of America at 
Baltimore v. Lamson Bros. Co., C. 
C.A.Ohio, 78 F.2d 616—Russell v. 
Shell Petroleum Corporation, C.CA.. 
£:aa, 66 F.2d 864—iClampitt v. 

Ponder, D.C.Ark., 91 F.Supp. 636— 
Shipley v. Pittsburgh & L. E. R. 
Co., D.C.Pa., 83 F.Supp. 722—North¬ 
ern Paa Ry. Co. v. U. S., D.C.Minn., 
70 F.Supp. 836, affirmed, C.A., U. S. 
V. Northern Pac. Ry. Co., 188 F.2d 
277—^Bailey v. Karolyna Co., D.C. 
N.T., 60 F.Supp. 142—Tokio Marine 
& IFire Ins. Co. v. National Union 
Fre Ins. Co., D.C.N.Y., 18 F.Supp. 
720, affirmed, C.CAu, 91 F.2d 964. 

Ala.—^McCay v Jenkins, 15 So.2d 409, 
244 Ala. 650> 149 A.L.R. 746—Cor. 
pus Juris cited in Great Atlantic 
& Pacific Tea Co. v. Engel Realty 
Co., 2 So.2d 425, 427, 241 Ala. 286 
—Corpus Juris dted Ih Gixisberg 


V. Union Central Life Ins. Co., 198 
So. 855, 859, 240 Ala. 299—Holmes 

V. Riley, 196 So. 888, 240 Ala. 96— 

Frst Nat Bank v. Bain, 188 So. 
64, 237 Ala. 680—^Ballentine v. 

Bradley, 182 So. 899, 236 Ala 326— 
Atlas Assur. Co., Limited, of Lon¬ 
don, England, v. Byrne, 178 So. 451, 
285 Ala 281. followed In Bankers 
Fire & Marine Ins. Co. v. Byrne, 

178 So. 452, 235 Ala 288, and Lon¬ 
don & Lancaster Ina Co., Limited, 
of London, England, v. Byrne, 178 
So. 463, 236 Ala 292—McKleroy v. 
Dishman, 142 So. 41, 225 Ala 181— 
American-Traders' Nat Bank v. 
Henderson, 133 So. 36, 222 Ala 426. 

Ariz.—^Korrlck v. Tuller, 27 P.2d 629, 
42 Aria 493. 

Ark.—^Dodson v. Abercrombie, 208 S. 

W. 2d 433, 212 Ark. 918—Clark v. 
Trammell, 186 S.W.2d 668, 208 Ark. 
450—Booe v. Booe, 197 S.W.2d 474, 
210 Ark. 709—Gall v. Union Nat 
Bank of Little Rock, 159 S.W.2d 
767, 203 Ark. 1000—Hervey v. Cbl- 
lege of the Ozarks, 118 iS.W.2d 676, 
196 Ark. 481—Davidson v. Peyton, 
79 S.W.2d 734, 190 Ark. 673—Com¬ 
monwealth Building & Loan Ass'n 
V. Wlngo, 75 S.W.2d 1008, 189 Ark. 
1033. 

Cal.—Tomas v. Vaughn, 146 P.2d 499, 
63 CaJ.App.2d 188. 

Conn.—Corpus Juris dted lu Home 
Owners' Loan Corporation v, Ste¬ 
vens, 179 A. 330, 332, 120 Conn. 6. 
D.C.—^Hawkins v. Fradkin, 178 F.2d 
706, 86 U.S.APP.D.C. 310. 

Fla—^Hopkins v. Mills, 156 So. 632, 
116 Fa 550. 

Ga—Wellborn v. Johnson, 50 S.B.2d 
16, 204 Ga 389—Thompson v. 

Thompson, 45 S.E.2d 632, 208 Ga 
128—^Prince v. Friedman, 42 S.B. 
2d 434, 202 Ga 136— W, P. Brown 
& Sons Lumber Co. v. Echols, 36 
S.E.2d 762, 200 Ga 284—McDon¬ 
ald V. Mullins, 29 S.E.2d 507, 197 
Ga 611—Helton v. fihellnut, 197 
S.B. 287, 186 Ga 186—S. A. Lynch 
Enterprise Fnance Corporation v. 
Realty Const Co., 168 S.E;. 782, 176 
Ga 700. 

Ill.—^Harmony Way Bridge Co. v. 

Leathers, 187 N.E. 432, 358 Ill. 873. 
Ind.—Hammond Hotel & Improve¬ 
ment Co. y. Perrin, 184 N.E. 906, 96 
Ind.App. 311—Remhan v. Piowaty, 

179 N.E. 568, 94 In<LApp. 523. 
Iowa—Sargent r. American Ins. Co. 

of Newark, N, J.. 251 N.W. 71, 217 
Iowa 225. 

Kan.—Jones y. Crowell, 188 P.2d 908, 
164 Kan. 261—Funkhouser Eauip- 
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ment Co. v. Carroll, 168 P.2d 918, 
161 Kan. 428—^Hough v. Munford, 
164 P.3d 92, 160 Kan. 672—Federal 
Land Bank of Wichita y. Bailey, 
134 P.2d 409, 166 Kan. 464—Mid- 
West Lumber Co. v. Wagner, 300 
P. 1067, 133 Kan. 406—^Russell y. 
Ely, 299 P. 619, 133 Kan. 318. 

Ky—Noe y. Akridge, 220 S.W.2d 93, 
310 Ky. 107—Maupln v. Sumpter, 
215 SW.2d 832, 308 Ky. 713—^Mc¬ 
Kinney V. McKinney, 176 S.W.2d 
136, 295 Ky. 646—New York Under¬ 
writers' Ins. Co. y. Louisville & 
N. R. Co., 148 S,W.2d 710, 286 Ky. 
661—Goerter v. Shapiro, 72 S.W.2d 
444, 254 Ky. 701—^Isaacs’ Guardians 
V. Isaacs, 67 fi.W.2d 661, 247 Ky. 
661—^Prudential Life Ins. Co. of 
America v. Bowling, 35 S.W.2d 322, 
237 Ky. 290—^Farley v. Gibson, 30 
S.W.2d 876, 236 Ky. 164. 

Mich.—Schwaderer v. Huron-Cllnton 
Metropolitan Authority, 45 N.W.2d 
279, 329 Mich. 258—Scott v. Grow, 
8 N.W.2d 254, 301 Mich. 226, 141 
A.L.R. 819—^Bates v. Alfred F. 
Steiner Co., 278 N.W. 739, 283 Mich. 
697—Ross y. Damm, 260 N.W. 760, 
271 Mich. 474—^Bush v. Merriman, 
49 N.W. 667, 87 Mich. 260. 

Minn.—^Karger v. Wangerin, 40 N.W. 
2d 846, 230 Minn. 110. 

Mo.—Corpus Juris dted iu Citizens 
Bank of Festus v. Frazier, 177 S.W. 
2d 477, 482, 852 Mo. 367—Corpus 
Juris dted iu Hoxsey Hotel Co. v. 
Farm & Home 'Sav. & Loan Ass'n of 
Missouri, 163 S.W.2d 766, 770, 349 
Mo. 880—Corpus Juris dted iu 
Lauffer y. Smith, 85 S.W,2d 94, 96, 
337 Mo. 22—Corpus Juris dted iu 
Oliver-Finnie Co. v. Ozark Moun¬ 
tain Canning Co., App., 101 S.W.2d 
89, 93. 

Neb.—Neary y. General American 
Life Ins. Co., 1 N.W.2d 908, 140 
Neb. 756. 

N.J.—National House & Farms lAss'n 
y. New York iSash & Door Co., 49 
A.2d 577, 138 N.J.Ba. 602, affirmed 
56 A.2d 867, 141 N.J.Ea. 298—Union 
Fur Shop V. Max Melzer, Inc., 29 
A.2d 873, 183 N.J.B(i. 416—Bleyer 
V. Veeder, 188 A. 203, 119 N.J.Bq. 
898—Santamaria V. Shell Easter^ 
Petroleum Products, 172 A. 339, 
116^ N.J.E<i. 26—Simpson Plumbing 
& Heating Co. v. Geschke, 79 A. 
427, 76 N.J.EQ. 476—Toth v. Vaz¬ 
quez, 74 A.2d 331, 8 N.J,Super. 289. 

N.Y,—In re Adams' Estate, 45 N.Y.S. 
2d 494, 182 Mist. 937, affirmed 48 
N.T.S.2d 801, 267 App.DIv. 985, ap¬ 
peal denied 60 N.Y.S.2d 673, 268 
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While mere ignorance of law is ordinarily not 
relievable, where, because of misplaced confidence, 
or because of artifice and deception practised on 
him by the opposite party, one is fraudulently mis¬ 
led, there is ground for relief by way of refor- 
mation.5 

Effect of agency. Where the vendor of land is 
as familiar with the property as one who is alleged 
to have been his agent in the sale thereof, and the 
latter before the sale fully informed him of every¬ 
thing he had done, it is immaterial, as reacts ref¬ 
ormation on the ground of mistake and fraud, 
whether such person was in fact his agent in mak¬ 
ing the sale.® A person who paid the consideration 
may have contracts for the purchase of realty, 
which were wrongfully taken by an agent in his 
own name, reformed.*? 

b. What Oonstitutds 

(1) In general 

(2) Misrepresentation 


§ 29 

(1) In General 

Fraud, as the basis for reformation, may be actual 
or constructive, and there must be a relation of trust 
and confidence or unequal means of knowledge as to the 
writing. Fraud or inequitable conduct, In order to war* 
rant reformation, consists of acts or omissions which the 
court finds unconscionable. 

When there is a mistake on one side, if it is not 
mutual, in order to be ground for reformation the 
fraud of the other party must be clearly shown,^ 
Fraud may be actual or constructive.^ There must 
be some relation of trust or confidence between the 
parties, or the means of knowledge as to the terms 
and conditions of the writing be not equally open 
and accessible to both parties.^® Fraud or inequi¬ 
table conduct, to warrant relief by way of refor¬ 
mation, has been held to consist in doing acts, or 
omitting to do acts, which the court finds to be un¬ 
conscionable,as in the taking advantage by one 
party of the other part/s illiteracy,!^ in abusing 
confidence,in concealing, or failing to- disclose, 
what of right, or under duty, should (have been dis¬ 
closed,!^ in drafting, or having drafted, an in- 
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App.Div. 849, certiorari denied 65 

S. Ct 914, 324 U.S. 866, 89 Xi.Ed. 
1421—Hanover Fire Ins. Co. v. 
Morse Dry Dock & Repair Co.. 272 
N.T.S. 792, 162 Misc. Ill, affirmed 
280 N.yjS. 796, 224 App.Div. 780, 
affirmed 200 N.B. 689, 270 N.Y. 86. 
reargument denied 2 N'.E.2d 680, 
271 N.T. 631—Bdythe Nelson, Inc., 
V. 600 Fifth Ave., 78 N.T.S.2d 299 
—Sol Apfel, Inc., v. Kocher, 61 N. 

T. S.2d 608, affirmed 70 N.T.S.2d 

138, 272 App.Div. 768, affirmed 

Braagaard, Inc. v. Kocher, 70 N. 
T.S.2d 139. 272 App.Div. 768. 

N.C.—^Lawrence v. Heavner, 61 S.B. 
2d 697, 232 N.C 667—Cobb v. Cobb, 
189 S.B1. 479, 211 N.C. 146. 

Okl.—Corpus Jtiris quoted In Harrell 
V. Nash, 133 P.2d 748, 764, 192 Okl. 
96—Corpus Juris dted in Douglas 

V. Douglas, 56 P.2d 362, 369, 176 
OkL 378—Newbem v. Gould, 19 P. 
2d 167, 162 Okl. 82. 

Or.—^Manning Lumber Co. v. Toget, 
216 P.2d 674, 188 Or. 486—Massa¬ 
chusetts Protective Ass’n v. Palm¬ 
er, 18 P.2d 686, 141 Or. 688. 

S.C.—Gowdy V. Kelley, 194 S.m 166, 
186 S.C. 416. 

Tenn.—^Mullins v. Dowling, 4 Tenn. 
App. 1—'Walker v. Walker, 2 Tenn. 
App. 279. 

Tex.—Thomas v. Baptist Foundation 
of Texas. Civ.App., 123 S.W.2d 440. 
error dismissed, Judgment correct 
—^Home Ins. Co., New York. v. 
Privitt, CivApp., 120 G.W.2d 294, 
error dismissed—Long ]^11 Lum- 
• her Co. v. liowry, Civ.App., 31 S. 

W. 2d 345. 

Utah.—Starley v. Deseret Foods Cor- 
' .p'ofdtlon, 74 P.2d 1221, 93 Utah 577, 
T«u-^dmple V. Tlrginia Auto 


Ins. Co.,- 26 S.E.2d 268. 181 Va. 
661—Shenandoah Valley R. Co. v. 
Dunlop, 10 S.B. 239, 86 Va. 346. 
W.Va.—^Dyke v. Alleman, 44 S.B.2d 
687, 130 W.Va. 519. 

Wls.—La Rosa v. Hess, 46 N.W.2d 
737, 258 Wia 667. 

63 C.J. p 949 note 63. 

Ttnlversal rule 

S.C.—^Aiken Petroleum Co. v. Nation¬ 
al Petroleum Underwriters of 
Western Millers Mut. IFire Ins. Co. 
of Kansas City, Mo., 36 S.B.2d 380, 
207 S.C. 236. 

Fact that mistaken party is an at¬ 
torney does not affect application of 
rule,—^Bleyer v. Veeder, 183 A 203, 
119 N.J.Bq. 398. 

5. U.S.—Corpus Juris dted in Cox 

V. Pabst Brewing Co., C.C.AKan., 
128 F.2d 463. 471. 

Ala.—^Kinney v. Kinney, 161 So. 798, 
230 Ala. 668. 

N.J.—Santamaria v. Shell Eastern 
Petroleum Products, 172 A 839, 116 
NXEq. 26—Toth v. Vazquez, 74 A 
2d 331, 8 N.J.Super. 289. 

53 C.J. p 960 note 66. 
e. Ala.—^Hand v. Cox, 51 So. 619, 164 
Ala. 348. 

7. Midh.—Goss v. McKinney, 229 N. 

W. 450, 249 Mich. 698. 

8. U.S.—Corpus Juris dted in Cox 
V. Pabst Brewing Co., C.C.A.Kan., 
128 P.2d 468, 471. 

Ala.—Corpus Juris dted in Great 
Atlantic & Pacific Tea Co.- V. Engel 
Realty Co.. 2 So.2d 426, 427, 241 
Ala. 236. 

Tenn.—Corpus Juris section quoted 
in Wbodfiu V. Neal, 66 S.W.2d 212. 
216, 16 TennA-pp. 48L' 

53 C.J. P 960 note 66» ' 
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Map held grossly inaccurate and 
misleading.—Schwaderer v. Huron- 
Clinton Metropolitan Authority, 45 
N.W.2d 279, 829 Mich. 258. 

9m CaL—Stafford v. California Can¬ 
ning Peach Growers, 78 P.2d 1160, 
11 Oal.2d 212. 

Ky.—^Bedford v. Thompson's AdmV, 
82 S.W.2d 796, 269 Ky. 636. 

N.T.—^M. R, M. Realty Co. v. Title 
Guarantee & Trust Co., 280 N.Y.S. 
22, 244 App.Div. 464, affirmed 200 
N.R 666, 270 N.Y. 120. 

63 C.J. p 960 note 68. 

10. Ga.—Dover v. Bums, 196 S.E. 
785, 186 Ga. 19. 

63 C.J. p 950 note 69. 

Relations held fiduciary 
Mo.—^Mueller v. Brooks, 189 S.W.2d 
118, 238 Mo.App. 846. 

Relations held not fiduciary 
CaL—Wilson v. Cooper, 16 P.2d 174, 
126 CalApp. 607. 

Wash.—Kelley v. Von Herberg, 60 
P.2d 23, 184 Wash. 166. 

W.Va-^—^LaFoUette v. Croft, 14 6.B. 
2d 917, 122 W.Va. 727. 

11. Mo.—^Mueller v. Brooks, 189 S. 
W.2d 118, 238 Mo.App. 846. 

58 C.J. p 950 note 70. 

12. Pa.—^Kratsas v. Mugianis, 188 A 
290, 324 Pa. 452. 

63 ax p 961 note 71. 

13. N.X—Toth V. Vazquez, 74 A2d 
831, 8 N.XSuper. 289—Santamaria 
V. Shell Eastern Petroleum Prod¬ 
ucts, 172 A 339, 116 N.XEq. 26. 

Pa.—^Blake v. Sheehan, Coni.PL, 37 
DeLCo. 444. 

53 ax p 961 note 72. 

1.14. Ala.-c-Moore v, Clay^ 7 Ala. >742^ 
iMich.—Greater Muskegon Clnib Bldg. 
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strument contrary to the previous understanding of 
the parties and permitting the other party to sign 
it without informing him thereof,^5 in omitting 
from an instrument something which was intended 
to be included and which the other party is led 
to believe is covered by its terms,!® in inducing 
the other party to believe the instrument to be other 
than it actually is,!*^ in failing to inform the 
other party that a deed has been changed since 
it was read by,!® or to,!® him, or inserting reser¬ 
vations not agreed on,®® inserting in a deed by de¬ 
sign a clause assuming existing encumbrances when 
the agreement was to take subject to them,®! failing 
to point out to a person with no understanding of 
technical descriptions the land covered in a deed 


conveying by metes and bounds,®® or altering an in¬ 
strument, after its delivery, without the knowledge 
or consent of the other party.®® Equity will in¬ 
terpose where not to correct would be to perpe¬ 
trate a fraud on the other party.®^ 

Fraud includes not only misrepresentation known 
to be such, but also concealment or nondisclosure 
by a party who knows that the other party is act¬ 
ing under a mistake as to material facts ;®5 a mis¬ 
take of one party which the other party at the time 
knew®® or susipected,®^ or which was so obvious, 
under the circumstances, that it must have been 
known to him,®® mistake on one side and knowl¬ 
edge of the mistake, plus concealment®® or silence,®® 


V. Commons, 32 N.W.2d 484, 321 
Mich. 371. 

Wash.—iKaufmann v. Woodard, 163 
P.2d 606, 24 Wash.2d 264. 

53 C.J. p 951 note 73. 

15. Tex.—Cooper Grocery Co. v. 
Strange, Com.App., 18 S.W.2d 609. 

53 C.J. p 951 note 74. 

16. Ind.—^Hammond Hotel & Im¬ 
provement Co. V. Pemn, 184 N.E. 
906, 96 Ind.App. 311. 

BIan.-^ones v. Crowell, 188 P.2d 908, 
164 Kan. 261. 

17. Pa.—Gross v. Belmont Labora¬ 
tories. 162 A. 818, 308 Pa 358. 

53 C.J. p 951 note 75. 

18. Ark.—^National Savings & Loon 
Ass*n V. Cook, 36 S.W.2d 671, 183 
Ark. 503. 

19. Ark,—Bradley v. Minton, 252 S. 

W. 921, 159 Ark. 669. 

20. Md.—^Hesson y. Hesson, 89 A 
107, 121 Md C26. 

21. Ala—McKleroy v. Dishman, WS 
So. 41. 225 Ala 131. 

Iowa—^Betz v. Swanson, 205 N.W. 
507, 200 Iowa 824. 

22. Miss.—Becker v. Dunagin, 74 
So. 275, 113 Miss. 338. 

23. Ark.—Shreve v. Carter, 8 S.W. 
2d 443, 177 Ark. 815. 

53 C.J. p 951 note 80. 

24. Ga—^Durham v. Taylor, 29 Ga 
166. 

53 C.J. p 952 note 86. 

25. Conn.—^Home Owners’ Loan Cor¬ 
poration V. Stevens, 179 A 330, 
120 Conn. 6. 

Tex.-—Warren v. Osborne, Civ.App., 
154 S.W.2d 944, error refused. 

26. U.S.—^In re Quaker City Cold 
Storage Co., D.C.Pa, 49 F.Supp. 
60, affirmed, aC.A, 138 F.2d 566. 

Cal.—Goodfellow v. Barritt, 20 P.2d 
740. J.30 CalApp. 548. 

Conn.—^Home Owners’ Loan Corpora¬ 
tion V. Stevens, 179 A 330, 120 
conn. 6. 

Md.—Vincent v. Palmer, 19 A2d 183, 
179 Md. 865. 


Minn.—^Rigby v. Nord, 292 N.W. 761, 
208 Minn. 88. 

Mo.—^Frederich v. Union Electric 
Light & Power Co., 82 S.W.2d 79, 
336 Mo. 1038 

Mont.—Comerford v. United States 
Fidelity & Guarantee Co., 196 P.2d 
984, 59 Mont. 248. 

N.J.—^Reilly v. Martinelli, 26 A 2d 
152, 131 N.J.Eq. 496—^Downs v. 
Jersey Central Power & Light Co., 
174 A 887, 117 N.J.Eq. 138. 

Pa—Overholt v. Reliance Ins. Co. of 
Philadelphia, 179 A 654, 319 Pa 
340. 

53 C.J. p 939 note 1 [b], p 951 note 
81—44 C.J. p 1237 note 13. 

Buie under statute 

U.<S.—Central Mfrs. Mut Ins. Co. v. 
Jim Dandy Markets, D.C.Cal., 77 
F.Supp. 171, affirmed, C.A., Smith 
v, Jim Dandy Market, 172 F.2d 616. 
Cal,—^Eagle Indem. Co. v. Industrial 
Accident Commission, 206 P;2d 877, 
92 Cal.App.2d 222—Baines y. Zuie- 
back, 191 P.2d 67, 84 Cal App.2d 483 
—Carpenter v. Eroloff, 86 P.2d 691, 
30 Cal.App.2d 400—^Tax Factors v. 
Marin County, 66 P.2d 666, 20 Cal. 
App.2d 79—Starr y. Davis, 288 P. 
706, 106 Cal.App. 632. 

S.D.—^Bedford v. Catholic Order of 
Foresters, 44 !N.W.2d 781. 

53 C.J. p 951 note 81 [e]. 

Lack of, ox eoLuivalenoe to, mutuality 

(1) Lack of mutuality of mistake 
cannot be relied on, in such circum¬ 
stances, to defeat right to reforma¬ 
tion. 

Conn.—Gavin ▼. Johnson, 41 A. 2d 
113, 181 Conn. 489, 156 AL.R. 1130. 
Ill.—^EEarmony Way Bridge Co. v. 

Leathers, 187 N.E. 432, 353 Ill. 378. 
Pa.—Overholt v. Reliance Ins. Co. 
of Philadelphia, 179 A 554, 319 Pa. 
340. 

(2) E:nowledge by one party of 
other’s mistake regarding the expres¬ 
sion of the contract is eauivaJLent to 
mutual mistake. 

U.S.—Columbian National Life In¬ 
surance Co. y. Black, C.CA.C 0 I 0 ., 
85 iF.2d 571, 71 AL.R. 128. 
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Tex.—^Warren v. Osborne, Clv.App., 
164 S.W.2d 944, error refused. 

After performance of contract 

A contractor who, before perform¬ 
ing the contract, knows of an alleged 
mistake therein and that the other 
party to the contract is insisting on 
the contract as written, cannot wait 
until the contract is performed and 
then ask reformation.—^Harper Mfg. 
Co. v. U. S., C.C.AGa., 10 F.2d 160. 

27. Cal.—Goodfellow v. Barritt, 20 
P2d 740. 130 Cal.App. 648. 

Mont—Comerford v. United States 
Fidelity & Guarantee Co., 196 P.2d 
984, 59 Mont 243. 

53 C.J. p 939 note 1 [b], p 951 note 
81. 

Buie under statute 
U.S.—Central Mfrs. Mut Ins. Co. v. 
Jim Dandy Markets, D.C.Cal., 77 
F.Supp. 171, affirmed, C.A, Smith 
v. Jim Dandy Market, 172 F.2d 616. 
Cal.—^Bagle Indem. Co. v. Industrial 
Accident Commission, 206 P.2d 877, 
92 CaLApp.2d 222—Carpenter v. 
Eroloff. 86 P.2d 691, 30 Cal.App.2d 
400—Gauchet v. McGinnis, 55 P.2d 
1265, 13 Cal.App.2d 7. 

53 aj. p 951 note 81 [e]. 

28. Mo.—Saline County v. Thorpe, 

88 S.W.2d 183, 337 Mo. 1140—Frede- 
nch v. Union Electric Light & 
Power Co., 82 S.W.2d 79, 336 Mo. 
1038. 

20. U.S.—Coyne v. Simrall Corp., C. 
C.AMlch., 140 P.2d 574, certiorari 
denied 65 S.Ct 66. 323 U.S. 723, 

89 L.Ed. 581. 

Mich.—^Barryton State Sav. Bank v. 
Durkee, 37 N.W.2d 892, 326 Mich. 
138—^Ross y. Damm, 260 N.W. 760, 
271 Mich. 474—Holbeck v. William¬ 
son, 238 N.W. 269. 266 Mich. 430— 
Retan v. Clark, 190 N.W. 244, 220 
Mich. 493. 

Tex.—Thomas v. Baptist Foundation 
of Texas, Civ.App., 123 S.W.2d 440, 
error dismissed, judgment correct. 
53 C.J. P 951 note 81 [c]. 

30. U.S.—^International Harvester Co. 
V. Mississippi Land Co.. C.C.A 
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on the other. Fraud may be the result of impor- 
tunity.81 

Fraud does not exist where the instrument has 
been executed by both parties with full knowledge 
of its contents and all the facts and circumstances 
surrounding it,32 nor will the failure of defendant 
to point out the omission of a provision in the in¬ 
strument which was drawn by the complainants at¬ 
torney authorize reformation.33 The fact that par¬ 
ties who executed an agreement without being 
aware that it omitted a certain clause.were hur¬ 
ried into executing it does not authorize its ref- 
onnation.34 

(2) Misrepresentation 

Mistake on one side and inlsrepresentatfon on the oth¬ 
er may Justify reformation if the party deceived relies 
on the misrepresentation and it is of a material fact. 

No false representation is necessary to reforma¬ 
tion ;3 5 but it has been broadly held that a person 
who has been induced to enter into a contract by 
fraudulent misrepresentations as to its contents may 
reform the contract.36 As a general rule, mistake 
on one side and misrepresentation, whether willful 
or accidental, on the other constitute a ground for 


reformation when the party deceived has relied on 
the misrepresentation of the party seeking to bind 
him, and when the misrepresentation was of a ma¬ 
terial fact in which the party deceived placed con¬ 
fidence,but in some jurisdictions it has been held 
that the representation must have been made with 
knowledge that it was false.33 It has also been 
held that where there is no fiduciary relation be¬ 
tween the parties a representation that a provision 
orally agreed on is in the contract will not war¬ 
rant reformation on the ground of mistake and 
fraud.33 

Unless there are peculiar circumstances of con¬ 
trivance and abuse of confidence, the mere expres¬ 
sion of an opinion is not enough;^® nor is a mis¬ 
representation sufficient if plaintiff did not rely 
on it.^1 A misrepresentation as to a matter of 
law does not per se constitute fraud,^^ but if one 
party is in fact ignorant of the law and the other 
party, knowing him to be so, and knowing the law, 
takes advantage of such ignorance to mislead him 
by a false statement of the law, it constitutes 
fraud,^3 as may false information, given in good 
faith, as to a matter of law;^^ and it is not essen¬ 
tial that the alleged fraudulent representations 


Idlnn., *4$ F.2d 17, certiorari denied 
51 S.Ct 833, 282 UjS. 905, 75 L.Ed. 
797. 

Del.—Colvocoresses v. W. S, Wasser- 
man Co., 28 A.2d 688, 26 Del.Ch. 
338. 

N.J.—^Watlonal House & Farms Ass'n 
V, New York Sash Sc Door Co., 49 
A.2d 577, 138 N.J.Ea. 602, affirmed 
56 A.2d 867, 141 N.J.Bq. 298—Simp¬ 
son Plumbinsr & Heating Co. v. 
Geschke, 79 A. 427. 76 N.J.Eq. 475. 
68 C.J. p 951 notes 73 [a] (1), 81 
W3. 

Fact that mistaken party was at- 
'torney does not prevent application 
of rule.—^Forman v. Orant Lunch 
Corporation, 166 A 219, 113 N,J.Eq. 
175. 

31. Idaho.—Wollan v. McKay, 135 
P. 882, 24 Idaho 691. 

53 C.J. p 962 note 82. 

32. Or.—Schmitt v. Jackson County 
Creamery, 222 P. 585, 224 P. 278, 
110 Or. 687. 

.58 C.J. p 962 note 83. 

Acceptance of deed 

Where deed reserved all minerals 
to grantor, and grantee disapproved 
.and protested against reservation at 
time deed was executed, but accepted 
-deed and had it duly filed and record- 
•ed, neither fraud nor reformation 
<ould he predicated on his acceptance 
with full knowledge of the language 
.and import—^Holland v. Bass, Miss., 
46 So.2d 743. 

rss. Or.—^Dolph v. Lennon's, Inc., 320 
P. 161, 109 Or. 386. 


34. N.T.—^Interstate Chemical Corp. 
V. Duke, 163 N.Y.S. 1035, 176 App. 
Div. 684, affirmed 123 N.B. 871, 226 
N.Y. 610. 

35. Ala.—^Holcomb v. Beck h a m , 61 
So.2d 24. 

36. Cal.—Security-First Nat Bank 
of Los Angeles v. Barp, 122 P.2d 
900, 19 Cal.2d 774. 

37. XJ.S.—Corpus Jtixls cited in Cox 
V. Pabst Brewing Co., C.C.AKan., 
128 F.2d 468, 471—General Motors 
Corp. V. Swan Carburetor Co., C.C. 
AOhio, 88 P.2d 876, certiorari de¬ 
nied 68 e.Ct 49, 802 U.S. 691, 82 
L.Ed. 534, rehearing denied 68 S. 
Ct 137, 302 tJ.S. 777, 82 L.Ed. 601 
—Reeke-Nash Motors Co. v. Swan 
Carburetor Co., C.C.AOhio, 88 P.2d 
876, certiorari denied 68 S.Ct 10, 
302 U.S. 691, 82 L.Ed. 633. 

G-a.—Wellborn v. Johnson, 60 S.B.2d 
16, 204 Ga. 389. 

Pa.--<j|-ross V. Belmont Laboratories, 
162 A 818, 308 Pa. 358. I 

53 C.J. p 952 note 88. 

misrepreseatatioas held not 

shown 

U.J.—^Toth V. Vazquez, 65 A2d 778, 
3 N.J.Super. 879. 

N.T.—Edythe Nelson, Inc., v. 600 
Fifth Ave., 73 N.Y.S.2d 299. 

In Alahama 

(1) There is authority supporting 
the rule stated In the text—Amerl- 
qan-Traders' Nat Bank v. Henderson, 
188 So. 86, 322 Ala. 426. 


(2) Other authority Is to the ef¬ 
fect that, in order to justify reforma¬ 
tion, the representation must have 
been made intentionally and design¬ 
edly, with intent to deceive.—^McCay 
V. Jenkins, 16 So.2d 409, 244 Ala. 660, 
149 AL.R. 746. 

38. Okl.—Walker v. Dills, 236 P. 
592, 108 Okl. 228. 

Or.—Hyde v. Kirkpatrick, 163 P. 41, 
488, 78 Or. 466. 

39. Ga.—Hill V. Agnew, 34 S.E.2d 
702, 199 Ga. 644—^Dover v. Bums, 
196 6.E. 785, 186 Ga. 19. 

53 C.J. p 952 note 90. 

40. Iowa.—^Heard v. Naucolas, 175 
N.W. 13. 187 Iowa 1046. 

53 C.J. p 952 note 91. 

41. N.J.—^Toth v. Vazquez. 65 A2d 

! 778, 3 N.J.Super. $79. 

Tex.—Continental Southland Sav. & 
Loan Ass'n v. Bunyard, Clv.App., 
109 S.W.2d 276—Ashby v. Gibbon. 
Civ.App., 69 S.W.2d *446. 

53 C.J. P 952 note 92. 

42. Ala.—Corley v. Vizard, 84 So. 
299, 203 Ala. 564. 

53 C.J. p 952 note 93. 

43. Ala.—Corley v. Vizard, supra— 
Townsend v. Cowles, 31 Ala. 428. 

44. CaL—Stafford v, California Can¬ 
ning Peach Growers, 78 P.2d 1160, 
11 Cal.2d 212. 

Constmotive fraud 

Cal.—Stafford v. California Canning 
Peach Growers, supra. 
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amount to a positive assertion of a fact.‘^5 Repre¬ 
sentations which induced plaintiff to enter into the 
contract, but which were intentionally left out of 
the instrument, will not authorize its reformation.^® 

Misrepresentations as to matters not a part of the 
transaction will not authorize reformation,^7 nor 
will representations of the grantee as to the con¬ 
tents of a deed,or misrepresentations as to the 
land conveyed in a deed, where the title bond re¬ 
quired the deed to cover the property conveyed;^® 
and if a deed is tendered and accepted without any 
misrepresentation of its contents by the vendor 
there is no ground for reformation.^o Inasmuch 
as a purchaser of realty has a right to assume, in 
the absence of notice to the contrary, that the gran¬ 
tor knows his title and understands the effect of 
the deed he signs, he has no duty to advise the gran¬ 
tor of his rights,®! and an innocent misrepresenta¬ 
tion by the purchaser as to his reason for having the 
other »party sign the deed is not alone suflSicient to 
authorize reformation.®^ 

By third party. Misrepresentation by the princi¬ 
pal debtor of a judgment to the assignor as to the 


legal effect of the assignment does not authorize its 
reformation against the assignee.®® 

Failure to read. If a party’s failure to read 
an instrument is induced by the fraudulent repre¬ 
sentations of the other party, and the instrument 
is accepted under a mistake arising from circum¬ 
stances amounting to fraud and inequitable con¬ 
duct on the latter’s part, reformation will lie.®^ 

§ 30. -Mutual Mistake, or Mistake with 

Fraud or Inequitable Conduct, Essen¬ 
tial 

In order to authorize reformation, the instrument 
must fall to express the parties’ agreement or Intention, 
either because of mutual mistake or because of mistake, 
inadvertence, or accident on one side and fraud or in¬ 
equitable conduct on the other. 

Before reformation is authorized, the instrument 
must fail to express the agreement or intention of 
the parties, either because of mutual mistake or 
because of mistake, inadvertence, or accident on 
the one side and fraud or inequitable conduct on 
the other;®® but if the instrument does fail to ex- 


45. Tex.—^Ashby v. Gibbon, Civ.App., 
69 S.W,2d 445. 

46. Iowa-—Gelpcke v. Blaise, 19 
Iowa 263, 83 Am,D. 418—Gelpcke 
V. Blake, 16 Iowa 387, 83 Am.1). 
418. 

47. Kan.—Pennlngrton v, Tolle, 162 
P. 316, 99 Kan. 436. 
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48. Ga.—^McCullough v. Kirby, 61 S. 
K2d 812, 204 Ga. 738. 

49. Ga.—Cobb Real Estate Co. v- 
Holmes, 75 S.E. 652, 138 Ga. 589. 

5<k Ark.—Dodson v. Abercrombie, 
208 iS.,W.2d 433, 212 Ark. 918. 

61. Md.—^Boyle V. Maryland State 
Fair, 134 A. 124, 150 Md. 383. 

62. Md.—^Boyle v. Maryland State 
Fair, supra. 
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53. Del.—^Newell v. Hartman, etc., 
Brewing Co., 80 A. 672, 9 DeLCh. 
240. 

64. Ark.—^Dodson v. Abercrombie, 
208 S.W.2d 433, 212 Ark. 918. 

65. U.S.—Camilla Feed Mills v. St. 
Paul Fire & Marine Ins. Co. of St 
Paul, Minn., aA.Ga., 177 F.2d 746 
—Weiss V. Turney, C.A.Ark., 173 F. 
2d 617—^Rock-Ola Mfg. Corp. v. 
Filben Mfg, Co., aC.AMlnn., 168 
F,2d 919, certioraii dismissed 69 
S.Ct 134, 835 U.S. 865, 93 L.Bd. 403, 
certiorari denied 69 S.Ct 249, 835 

U.S. 892, 98 Ii.Ed. 430—General Mo¬ 
tors Corp. V. Swan Carburetor Co., 
C.CA.01iio, 88 F.2d 876, certiorari 
danied 58 6.Ct 49, 302 U.S. 691, 82 
lr.Ed. 534, rehearing denied 63 S. 


Ct 137, 302 U.S. 777, 82 D.Ed. 601— 
Reeke-Nash Motors Co. v. Swan 
Carburetor Co.. C.C.A.Ohio, 88 IF.2d 
876, certiorari denied 58 S.Ct 10, 
802 U.S. 691, 83 L-Ed. 633—Pre¬ 
ferred Acc. Ins. Co. of New Tork v. 
Onali, D.CMinn., 43 P.Supp. 227, 
affirmed 126 F.2d 680—Metropolitan 
Life Ins. Co. v. Asofsky, D.C.N.J., 
38 F.Supp. 46'4^—^Employers' Lia¬ 
bility Assur. Corp., Limited, of Lon- I 
don, England, v. C. E. Carnes & 
Co., D.C.La,, 24 F.Supp. 128, af¬ 
firmed, C.C.A, C. E. Carnes & Co. 

V. Employers’ Liability Assur. 
Corp., Limited, of London, England, 
101 F.2d 739. 

Ala.—^Pearson v. Agricultural Ins. 
Co, of Watertown, N. T., 26 So.2d 
164, 247 Ala. 486—McCay v. Jen¬ 
kins, 16 So.2d 409, 244 Ala. 650, 149 
A.L.R. 746—^Reeves v. Thompson, 
142 So. 663, 226 Ala. 204. 

Ark.—^Dodson v, Abercrombie, 208 S. 

W. 2d 433, 212 Ark. 918—Tomlinson 
V. Williams, 194 S.W.2d 197, 210 
Ark. 66. 

Go.—^McCullough v. Kirby, 61 S.B.2d 
812, 204 Ga. 738—Prince v. Fried¬ 
man, 42 S.E.2d 434, 202 Ga. 136— 
Yablon v. Metropolitan Life Ins. 
Co., 38 S.E.2d 534, 200 Ga. 693— 
Hill V. Agnew, 34 S.E.2d 702, 199 
Ga. 644. 

Iowa.—^Wall V. Mutual Life Ins. Co. 
of New York, 289 N.W. 901, 228 
Iowa 119. 

Kan.—Nfew York Life Ins. Co. v. 
Dickensheets, 198 P.2d 649, 166 
Kan. 169. 

Ky.—Noe v. Akridge, 220 S.W.2d 93, 
310 Ky. 107—Maupln v, Sumpter, 
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215 S.W.2d 832, 308 Ky. 718—'Whit- 
ley Lodge No. 148 of Knights of 
Pythias of Corbin v. West, 168 S. 

W.2d 1009, 293 Ky. 341—Struve v. 
Lebus, 136 S.W.2d 654, 281 Ky. 407 
—Farley v. Gibson, 30 S.W.2d 876, 
236 Ky. 1C4—Svea Fire & Life Ins. 
Co. V. Foxwell, 27 S.W.2d 676, 234 
Ky. 96. 

Mich.—Ross V. Damm, 260 N.W. 760, 
271 Mich. 474. 

Minn.—^Karger v, Wangerin, 40 N.W. 
2d 846, 230 Minn. 110. 

Mo.—Corpus Jtirls cited in. Citizens 
Bank of Festus v. Frazier, 177 S. 
W.2d 477. 482, 352 Mo. 367—Cor¬ 
pus Juris cited lu Hoxsey Hotel Co. 
V. Farm & Home Sav. d; Loan AlSs’b 
of Missouri, 163 S.W.2d 766, 770, 
349 Mo. 880. 

Neb.—Neary v. General American 
Life Ins. Co., 1 N.W.2d 908, 140 
Neb. 766. 

Nev.—^Dodge Bros. v. Williams Estate 
Co., 287 P. 282. 62 Nev. 364. 

N.J.—Toth V. Vazquez, 74 A.2d 331, 
8 N.J.Super. 289—^Reilly v. Mar- 
tinelli, 26 A2d 152, 131 N.XEq. 495 
—Lento V. Fidelity-Phenix Fire Ins. 
Co.. 8 A.2d 822. 126 N.J.Eq. 331— 
Santamarla v. Shell Eastern Petro¬ 
leum Products, 172 A. 839, 116 N.X 
Eq. 26. 

N.Y.—HAll V. Prudential Ins. Co. of 
America, 267 N.Y.S. 456, 239 App. 
Div. 276—^In re Adams* Estate, 46 
N.Y.S.2d 494, 182 MJsc. 937, af¬ 
firmed 48 N.Y.S.2d 801, 267 App. 
Div. 986, appeal denied 60 N.Y.S.2d 
673, 268 App.Div. 849, certiorari 
denied 66 •S.Ct. 914, 324 U.S. 866, 39 
LJSd. 1421. 
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press the real agreement or transaction due either 
to mutual mistake or to mistake, inadvertence, or 
accident on one side, and fraud or inequitable con¬ 
duct on the other,®® and reformation is essential 


to give complete legal effect to the instrument,®^ 
it will be allowed. Where mistake alone is relied 
on as a ground for the reformation of an instru¬ 
ment, the mistake must be a mutual one,®® and a 


N.C.—Cobb V. Oobb, 189 S.E. 479, 211 
N.C. 146. 

Okl.—^Dougrlas v. Douglas, 56 P.2d 
362, 176 OkL 373—NaUonal Fideli¬ 
ty Life Ins. Co. v. Gerard, 52 P.2d 
1. 175 Okl. 219. 

Or.—^Manning Lumber Co. v. Voget, 
216 P.2d 674, 188 Or. 486, 

Tenn.—Walker v. Walker, 2 Tenn. 
App. 279. 

Tex.—^Bryan v. Dallas Nat Bank, Civ. 
App., 135 S.W.2d 249, error dis¬ 
missed, judgment correct 
Va.—Temple v. Virginia Auto Mut 
Ins. Co., 25 S.E.2d 268, 181 Va. 561. 
Wash.—^Kaufmann v. Woodard, 163 
P.2d 606, 24 Wash.2d 264. 
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S8. U.S.—Simmons Creek Coal Co. v. 
Doran, W.Va., 12 S.Ot 239, 142 U. 

S. 417, 85 LEd. 1063—Ohio Cas. 
Ins. Co. V. Callaway, C.C-A.Okl., 134 
P.2d 788—St. Paul Fire & Marine 
Ins. Co. V. Jones, C.C.A.T6X., 98 F. 
2d 448, certiorari denied Jones v. 
St. Paul Fire & Marine Ins. Co., 59 
S.Ct 244. 305 U.S. 651, 83 L.Ed. 421 
—^HAyes v. Travelers Ins. Co., C.C. 

A. Okl.. 93 F.2d 568, 125 A.L R 1053 
—^B^nance Co. of America at Balti¬ 
more V. Lamson Bros. Co., C.C.A. 
Ohio, 78 P.2d 515—Russell v. SheU 
Petroleum Corporation, C.C.A.Kan., 
66 F.2d 864—Clampitt v. Ponder, 
D.CAjk., 91 F.Supp. 535—^Bailey v. 
Karolyna Co., D.C.N.T., 50 F.Supp. 
142. 

Ala.—First Nat Bank v. Bain, 188 So. 
64, 237 Ala. 580—^Ballentine v. 

Bradley, 182 So. 399, 236 Ala. 326 
—Atlas Assur. Co., Limited, of Lon¬ 
don, England, v. Byrne, 178 So. 451, 
235 Ala. 281, followed in Bankers 
Fire & Marine Ins. Co. v. Byrne, 
178 So. 452, 235 Ala. 288, and Lon¬ 
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of London, England, v. Byrne, 178 
So. 453, 285 Ahu 292—McKleroy v, 
Dishman, 142 So. 41, 225 Ala. 181. 
Ariz.—Korrick v. Tuller, 27 P.2d 629, 
42 Aziz. 493. 

Ark.- 7 -Booe v. Booe, 197 S.W.2d 474, 
210 Ark. 709—Clark v. Trammell, 
186 S.W.2d 668, 208 Ark. 450—GaU 
V. Union Nat Bank of Little Rock, 
169 S.W.2d 767, 203 Ark. 1000— 
Hervey v. College of the Ozarks, 
118 S.W.2d 676^ 196 Ark. 481—Da¬ 
vidson V. Pesrton, 79 ■B.W.2d 734, 
190 Ark. 673—Commonwealth 
Building & Loan Ass*n v. Wingo, 76 
S.W.2d 1008, 189 Ark. 1033—Welch 
V. Welch, 200 S.W. 139, 182 Ark. 
227. 

D.C.—Hawkins v. Fradkin; 178 F.<2d 
706. 86 U.S.App.D.C. 310. 

Ga.—Thompson v. Thompson, 45 S. 

B. 2d, 632, 203 Ga. • 128—Prince v.. 
Friedman, 42 3,S12d 484, 202 Gku 


136—W. P, Brown & Sons Lumber 
Co. V. Echols, 36 S.E.2d 762, 200 Ga. 
284—Helton v. SheUnut 197 S.E. 
287. 186 Ga. 186—S. A Limch En¬ 
terprise Finance Corporation v. 
Realty Const Co., 168 S.B. 782, 176 
Ga. 700—Gibson v. Alford, 132 S.B. 
442, 161 Ga. 672. 

Ind.—^Hammond Hotel & Improve¬ 
ment Co. V. Perrin, 184 N.E. 906, 96 
Ind.App. 311—^Renihan v. Piowaty, 
179 N.E. 568, 94 Ind.App. 623. 

Ky.—^McKinney v. McKinney, 176 S. 
W.2d 136, 295 Ey. 646—Goerter v. 
Shapiro, 72 S.W.2d 444, 254 Ky. 701 
—Isaacs' Guardians v. Isaacs, 67 

S. W.2d 661, 247 Ky. 661—Mayo 
Arcade Corporation v. Bonded 
Floors Co.. 41 S.W.2d 1104, 240 Ky. 
212 . 

Mich.—Schwaderer v. Huron-Clinton 
Metropolitan Authority. 45 N.W.2d 
279. 329 Mich. 258—Bates v. Al¬ 
fred F. Steiner Co.. 278 N.W. 739. 
2S3 Mich 697—^Ross v. Damm, 260 
N.W. 750, 271 Mich. 474. 

Minn.—Karger v. Wangerin, 40 N.W. 

2d 846, 230 Minn. 110. 

Mo.—Citizens Bank of Festus v. 
Frazier, 177 S.W.2a 477. 362 Mo. 
367—^Hoxsey Hotel Co. v. Farm & 
Home Sav. & Loan Ass'n of Mis¬ 
souri, 163 S.W.2d 766, 349 Mo 880. 
N.J.—Toth V. Vazauez, 74 A2d 331, 

8 N.J.Super. 289—National House & 
Farms Ass'n v. New Tork Sash & 
Door Co., 49 A2d 577, 138 NJr.Bq. 
602, affirmed 66 A2d 867, 141 N.J. 
Eq, 298—^Bleyer v. Veeder, 183 A 
203, 119 N.J.Eq. 398—^Downs v. Jer- I 
sey Central Power & Light Co., 174 
A 887, 117 N.J.Eq. 138—Santamaria 
V. Shell Eastern Petroleum Prod¬ 
ucts, 172 A 389, 116 NJT.Bq. 26— 
Simpson Plumbing & Heating Co. 
V. Geschke, 79 A 427, 76 N.J.Eq 
476. 

N.T,—Sol Apfel, Inc., v. Kocher, 61 
N.T.S.2d 608, affirmed 70 N.T.S.2d 
138, 272 App.Div. 768, affirmed 

Braagaard, Inc. v. Kocher, 70 N. 

T. S.2d 139, 272 App.Div. 768. 

N.C.—Lawrence v* Heavner, 61 S,E. 

2d 697, 232 N.C. 657—Cobb v. Cobb, 
189 S.E. 479, 211 N.C. 146. 

Okl.—Harrell v. Nash, 133 P.2d 748, 
192 Okl. 95—Newbem v. Gould, 19 
P.2d 157, 102 Okl. 82. 

Or.—Manning Lumber Co. v. Voget 
216 P.2d 674, 188 Or. 486—Massa¬ 
chusetts Protective Ass'n v. Palm¬ 
er, 18 P.2d 586, 141 Or. 688. 

S.C.—Gowdy V, Kelley, 194 S.B. 156, 
185 S.C. 416—^Kennerty v. .Etiwan 
Phosphate Co., 21 S.O. 226, 63 Am.R 
669. ^ 

Tex—Home Ins. Co., New York, v 
Privitt CivApp4, 120 S.W.2dr 294, 
error dismissed—^Lon^r BeU Lumber 
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Co. V, Lowry, Civ.App., 31 S.W.2d 
345. 

Utah.—Corpus gnxis dted ia Starley 
V. Deseret Foods Corporation, 74 
P.2d 1221, 1225, 93 Utah 677. 
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Duty of equity court to reform in^ 
stmmesLt 

U.S.—Prudential Ins. Co. of America 

V. Strickland, CLATenn., 187 F.2d 
67. 

57. W.Va.—Buford v. Chichester, 71 
S.E. 120, 69 W.Va. 213. 

58; US.—^Maryland Casualty Co. v. 

U. S., for Use of Green, C.CA.Neb., 
169 F.2d 102—Rock-Ola Mfg. Corp. 

V. Pilben Mfg. Co., C.C.AMinn., 168 
F.2d 919, certiorari dismissed 69 S.' 
CL 134, 335 U.S. 855, 93 L.Ed. 403, 
certiorari denied 69 S.Ct. 249, 335 

U. S. 892, 33 L.Bd. 43G—Fidelity & 
Guaranty Fire Corporation of Bal¬ 
timore, Md., V. Bilqulst C.C.A 
Wash.. 108 F.2d 713—St. Paul Fire 
& Marine Ins. Co. v. Jones. CC.A. 
Tex, 98 F.2d 448, certiorari denied 
Jones V. St. Paul Fire & Marine Ins. 
Co., 59 S.Ct. 244, 305 U.S. 651, 33 
L.]^ 421—^Hayes v. Travelers Ins. 
Co.. C.CA.OkL, 93 F.2d 668, 125 

AL. R 1053—General Motors Corp. 
V. Swan Carburetor Co., C.CA.Ohio, 
88 F.2d 876, certiorari denied 58 S. 
Ct. 49, 302 U.S. 691, 82 L.Ed. 534, 
rehearing denied 58 S.Ct. 137, 302 
U.S. 777. 82 L.Bd. 601—Reeke-Nash 
Motors Co. V. Swan Carburetor Co., 

C.CA.Ohio. 88 F.2d 876, certiorari 
denied 58 S.Ct. 10. 802 U.S. 691, 82 
L.Bd. 533—Ruston Drilling Co. v. 
U. S. Fidelity & Guaranty Co., C.C. 
AArk.. 81 F.2d 943—National Re¬ 
serve Ins. Co. of Illinois v. Scud- 
der, aCACaL. 71 F.2d 884—Rus¬ 
sell V. Shell Petroleiun Corpora¬ 
tion. C.€.AKan.. 66 F.2d 864—Hare 
& Chase v. National Surety Cb., D. 

I CN.T., 49 F.2d 447, affirmed, aa 
A, 60 F.2d 909, certiorari denied 
53 set. 222, 287 U.S. 662, 77 L.Ed. 
672—Clampitt v. Ponder, D.CArk., 
91 F.Supp. 535-^hipley v. Pitts¬ 
burgh & L. E. R. Co.. D.C.Pa., 83 F. 
Supp. 722—Central Mfrs. Mut. Ins. 
Co. Y. Jim Dandy Markets, D.C.Cal., 
77 F.Supp. 171. affirmed, C.A, Smith 
y. Jim Dandy Market. 172 F.2d 616 
—Preferred Aca Ins. Co. of New 
Tork V. Onali. D.C.Minn.. 48 F. 
Supp. 227. affirmed, CJCLA, 125 F.2a 
580—^Metropolitan Life Ins. Coi. v. 
Asofsky, D.C.N.J., 38 F.Supp. 464 
—Ohio Cas. Ins. Co. v. Murphy, D. 
CLKy., 28 F.Supp. 262—City of Long 
Beach v. U. S.. 94 CtCl. 64. 

AlA—Pearson v. Agricultural Ins. 
fit Watertown, N. T., 25 So.2d 164, 
247 Ala. 485—^McCay t. Jenkins^ 15 
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So.2d 409, 244 Ala. 650, 149 
746—^Reeves v. Thompson, 142 So. 
663, 226 Ala. 204--Copeland v. Kel¬ 
ler, 129 So. 671, 221 A1& 533. 

Ariz.—Corpus Juris quoted in Home 
Owners’ Loan Corp. v. Bonk of 
Arizona 94 P.2d 437, 440, 64 Ariz. 
146—Corpus juris cited in Korrick 

V. TuUer, 27 P.2d 629, 530, 42 Ariz. 
493. 

Ark.—moks V. Rankin, 214 S.W.2d 
490, 214 Arlt. 77—Kromray v. Sto- 
baugh, 206 S,W.2d 171, 212 Ark. 
377—Tomlinson v. Williams, 194 S. 

W. 2d 197, 210 Ark. 66—Corey v. 
Mercantile Ins. Co. of America, 169 
S.W.2d 665, 205 Ark. 646—Puller- 
ton V. Storthz, 83 S.W.2d 714, 182 
Ark. 761—Groodrum v. Merchants* & 
Planters’ Bank, 144 S.W. 198, 102 
Ark. 326, Ann.Cas 1914A 611. 

Cal.—Gauchet v. McGinnis, 66 P.2d 
1266, 13 Cal.App.3d 7—Goodfellow 
V. Barritt, 20 P.2d 740. 130 Cal.App. 
548. 

Conn.—Hoffman v. Fidelity & Casual¬ 
ty Co. of New York, 6 A2d 357, 125 
Conn. 440—Corpus Juris cited in 
Home Owners* Loan Corporation v. 
Stevens, 179 A 330, 331, 120 Conn. 
6 . 

Del.—Miller v. Hob Tea Room, Ch., 
76 A2d 677—Colvocoresses v. W. S. 
Wasserman Co., 28 A.2d 688, 26 Del. 
Ch. 333—Colvocoresses v. W. S. 
Wasserman Co., 4 A.2d 800, 24 Del. 
Cbu 63—Colvocoresses v. W, S- 
Wasserman Co., 2 A.2d 296, 22 Del. 
Ch. 871. 

Ga.—^McCullough v. Kirby, 61 S.B.2d 
812, 204 Ga. 738—^Wheeler v. Poole, 
60 S.B.2d 326, 204 Ga. 477—Pnnce 
V. Friedman, 42 S,B.2d 434. 202 Ga 
136—Hill v. Agnew, 34 S.B.2d 702, 
199 Ga. 644. 

Idaho.—Corpus Juris cited in Metro¬ 
politan Life Ins. Co. v. McClelland, 
63 P.2d 667, 658, 57 Idaho 139. 

Ill_Spies V. De Mayo, 72 N.E.2d 316, 

896 III. 265—Ambarann Corp. v. 
Old Ben Coal Corp., 69 N.B.2d 835, 
396 Ill. 164—^Korosic v. Pearson, 36 
N,B.2d 744, 377 Ill. 413—Tope v. 
Tope, 18 N.E.2d 229. 370 Ill. 187— 
Laffer v. Hartford Fire Ins. Co., 
83 N.B.2d 611, 336 Ill.App. 311— 
Smith V. Material Service Corp., 38 
N.B.2d 946, 312 Ill.App. 433. 

Iowa.—^McMinlmee v. McMinimee, 30 
N.W.2d 106, 238 Iowa 1286. 

Kan.—^New York Life Ins. Co. v. 
Dickensheets, 103 P.2d 649, 166 
Kan. 169—^Federal Land Bank of 
Wichita V, Bailey, 134 P.2d 409. 
166 Kan. 464. 

Ky.—Whitley Lodge No. 148 of 
Knights of Pythias of Corbin v. 
West, 168 S.W.2d 1009, 293 Ky. $41 
—Svea Fire & Life Ins. Co. v. Fox- 
well. 27 S.W.2d 675, 234 Ky. 95. 

La.—Corpus Jnris cited in Reynaud 
V. Bullock, 196 So. 29, 34, 195 La. 
86 . 

Md.—^Mutual Life Ins. Co. of Balti¬ 
more V. Metzger, 172 A 610, 167 
Md. 27. 


Mich.—Schwaderer v. Huron-dinton 
Metropolitan Authority, 45 N.W.2d 
279, 329 Mich. 258—Prankowlch v, 
Frankowich, 35 N.W.2d 478, 323 
Mich. 516—^Ross v. Damm, 260 N. 
W. 760, 271 Mich. 474—Droste v. 
City of Highland Park, 241 N.W. 
823, 258 Mich. 1—Schuler v. Bucuss, 
236 N.W. 226, 263 Mich. 479. 

Minn.—^Karger v. Wangerin, 40 N.W. 

2d 846, 230 Minn. 110. 

Miss.—Allison V. Allison, 33 So.2d 
289, 203 Miss. 15—Whitney Central 
Nat Bank v. First Nat. Bank. 130 
So. 99, 158 Miss. 93. 

Mo.—Crouch v. Thompson, 162 S.W. 
149, 254 Mo, 477—^Peeler v. Gholson, 
71 S.W.2d 727—^Hoppe v. Boerger, 
App., 116 SW.2d 195—Berger Mfg 
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67 S.W 2d 997, 228 Mo.App. 341— 
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Co. V. Shapiro, 64 S.W.2d 717, 730. 
228 Mo.App. 266. 

Mont.—Sullivan v. Marsh, 225 P.2d 
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Neb.—^Kear v. Hausmann, 41 N.W.2d 
860, 162 Neb. 612. 

N-ev.—Dodge Bros. v. Williams Es¬ 
tate Co., 287 P. 282, 62 Nev. 364. 
N.J.—Toth V. Vazquez, 74 A.2d 331. 

8 N.J.Super. 289—^Reilly v. Mar- 
■ tinelli, 26 A.2d 162, 131 N.J.Bq. 495 
—Blnns V. Csik, 16 A2d 808, 128 
N.J.Hq, 188—^Lento v. Fldelity- 
Phenix Fire Ins. Co.. 8 A3d 822. 
126 N.J.Eq. 331—Santamaria v. 
Shell Eastern Petroleum Products, 
172 A. 339, 116 N.J.Eq. 26—Biliunas 
V. Balassaitis, 171 A 319, 115 N.J. 
Bq. 440—Green v. Stone, 34 A 1099, 
64 N.J.Eq. 387, 66 Am.S.R, 677. 

N.T.—^Bohlken v. Title Guarantee & 
Trust Co., 285 N.Y.S. 836, 168 Misc. 
512, reversed on other grounds 290 
N.Y.S. 129, 248 App.Div. 722. 

Ohio.—^Haverstlck v. Beaver, App., 37 
N.E.2d 650. 

Okl.—In re O’Brien's Trust Estate, 
172 P.2d 607, 197 Okl. 486—Corpus 
Juris dted in National Fidelity 
Life Ins. Co. v. Gerard, 52 P.2d 1, 
3, 176 Okl. 219. 

Or.—Corpus Juris dted in Manning 
Lumber Co. v. Voget, 216 P.2d 674, 
188 Or. 486—Bley v. Miller, 110 P. 
2d 587, 166 Or. 80. 

Pa.—^Bosler v. Sun Oil Co., 190 A. 
718, 326 Pa 411—^Pennsylvania 

Threaherman & Farmers' Mut Cas. 
Ins. Co. V. Kaufman, Com.Pl., 60 
Lack.Jur. 166—^Troutman v. Do- 
brzyn, Com.Pl., 17 Northumb.L.J. 
186. 

R.I.—Vanderford v. Kettelle, 64 A.2d 
483, 75 R.I. 130—Ferla v. Commer¬ 
cial Cas. Ins. Co., 69 A2d 714, 74 
R.I. 190. 

SjC,—G owdy V. Kelley, 194 S.B. 156, 
186 S.C. 416. 

Tenn.—Walker v. Walker, 2 Tenn. 
App. 279. 

I Tex.—^Pegues v. Dilworth, 132 S.W.2d 
682, 134 Tex. 169—Sun Oil Co. v. 
Bennett 84 S.W.2d 447, 136 Tex. 640 
—Gpither v. Gaither, Civ.App., 284 
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S.W.2d 136, error refused no re¬ 
versible error—Hasnnan v. Dowda 
Civ.App., 233 S.W.2d 466—Peal v. 
Luling Oil & Gas Co.» Civ.App., 137 
S.W.2d 848, error dismissed, judg¬ 
ment correct—Bryan v. Dallas Nat. 
Bank, Civ.App., 136 S.W. 2d 249, er¬ 
ror dismissed, Judgment correct— 
Ostrom V. Jackson, Civ.App., 127 
S.W. 2d 987—Home Ins. Co., New 
York, V. Pnvitt Civ.App., 120 S.W. 
2d 294, error dismissed—Tunnel 1 v. 
Neill, Civ.App., 33 'S.W.2d 630. 

Wash.—Corpus Juris dted in Kes- 
slnger v. Anderson, 196 P.2d 289, 
206. 31 Wash.2d 167—Corpus JUris 
dted in Peterson v. Paulson, 163 P. 
2d 830, 835, 24 Wash.2d 166—John 
Hancock Mut. Life Ins. Co. v. Ag¬ 
new, 95 P.2d 386, 1 Wash.2d 165. 
Wyo.—Stoll V. Nagle, $6 P. 26, 75 
Wyo. 86—State Bank of Wheatland 
V. Bagley Bros., 11 P.2d 672, 44 
Wyo. 244, rehearing denied 13 P.2d 
664, 44 Wyo. 466. 

21 C.J. p 87 note 48—53 C.J. p 941 
note 7—66 C.J. p 1347 note 49. 
Season for rule 

Even a court of equity cannot make- 
a contract for the parties.—In re Be¬ 
dell’s Estate, 29 N.Y.S.2d 176, 176 
Misc. 913—^Friedman v. Platzik, 57 N. 
Y.S.2d 215—53 C.J. p 941 note 7 [e]. 
Altering or expuxigixig terms 
Mutual mistake is necessary to 
warrant reformation of contract by 
altering or expunging some of termn 
contained therein.—Employers’ In¬ 
demnity Corporation v. Garrett, 38 S. 
W.2d 1049, 327 Mo. 874. 

Court of Claims 

The only rule of equity on which 
the court of claims may invoke equi¬ 
table jurisdiction to reform a written 
instrument is the doctrine of mutu¬ 
al mistake.—Olympia Shipping Cor¬ 
poration v. U. S., 71 Ct.Cl. 261, 262, 
certiorari denied U. S. v. Olympia 
Shipping Corporation, 52 S.Ct. 196, 
284 D.S. 680, 76 L.Ed. 574. 

Buie applied to particular Instru¬ 
ments 

(1) Contract. 

TJ-S".—^Henning v. Jefferson Standard 
Life Ins. Co.. C.CATex., 129 F.2d 
226. 

Del.—McDaniel v. Franklin Ry. Sup-. 

ply Co., 174 A 376, 20 Del.Ch. 327. 
Ga.—Sawyer Coal & Ice Co. v. Kin- 
nett-Odom Co., 14 S.B.2d 879, 192* 
Ga« 166—^Rawson v. Brosnan, 1 S’.® 
2d 423, 187 Ga. 624—Helton, v. 
Shellnut, 107 ®.B. 287, 186 Qa. 1*85. 
—Salvage Sales Co. v. Aarons,. 181 
S.E. 684, 181 Ga. 133. 

Ill.—^Mansell v. Lord Lumber 4b Fuel* 
Co.. 180 N.B. 774. 348 III. 140. 

Iowa.—^Allemang v. White, 293* N.W. 
658, 230 Iowa 526. 

Ky.—^Bedford v. Thompson’s Adm'r,. 
82 S.W.2d 796, 269 Ky. 636—Webb. 
V. Nelson, 84 S.W.2d m, m Kyu 
76. 

La.—^Hello World Broadcasting Corp. 
V.' International Broadcasting Corp.,, 
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unilateral mistake, that is, lie mistake of one party | alone, is not by itself sufficient.®* The mistake of 


173 So. 115, 186 La. 589—Swearin¬ 
gen V. Maynard, App., 9 So.2d 272. 
Md.—Johnson v. National Mut. Ins 
Co. of District of Columbia, 3 A.2d 
460, 175 Md. 643. 

Mass.—^Ritson v. Atlas Assur. Co., 
181 N.E. 398, 279 Mass. 385. 
Mich.—Lahey v. Hackley Union Nat. 
Bank, 259 N.W. 130, 270 Mich. 438 
—Degood V. Gillard, 231 N.W. 102, 
251 Mich. 85. 

Mo.—Saline County v. Thorpe, 88 S. 
W.2d 183, 337 Mo. 1140--Frederlch 
V. Union jSJlectric Light & Power 
Co., 82 S.W.2d 79, 336 Mo. 1038— 
Byers v. Buettner, 191 S.W.2d 339, 
239 Mo.App. 610. 

Mont.—Cook-Reynolds Co. v. Beyer, 
79 P.2d 658, 107 Mont 1—Thielbar 
Realties v. National Union Fire Ins. 
Co., 9 P.2d 469, 91 Mont 625, fol¬ 
lowed in Thielbar Realties v. Neth¬ 
erlands Ins. Co., 9 P.2d 474, 91 
Mont 637—Gassert v. Black, 27 P. 
791, 11 Mont 185. 

N.J.—^Moro V. Pulone, 62 A.2d 818, 140 
N.J.Bq. 25. 

N.T.—^Hall V. Prudential Ins. Co. of 
America, 267 N.T.S. 456, 239 App. 
Div. 276—^Netley Offices v. Bur¬ 
gundy Realty Corporation, 265 N.Y. 
S. 356, 238 App.Div. 559, affirmed 
193 N.B. 330. 265 N.T. 581. 

Pa.—^Kaufman v. New York Life Ins. 
Co., 172 A. 306, 816 Pa. 84—E<iuita- 
ble Life Assur. Soc. of U. 8. v. 
Saurman, 190 A. 422, 126 Pa.Super. 
184—^Boyce v. Hamburg-Bremen P. 
Ins. Co., 24 Pa.Super. 689. 

(2) Deed. 

Ill.—Gromer v. Molby, 52 N.E.2d 772, 
385 Ill. 283—^Pearce v. Osterman, i 
176 N.B. 416, 343 Ill. 176. | 

N.J.—Howell V. Baker, 161 A. 117, 
106 N.J.Ba. 434. 

N.M.—Collier v. Sage, 180 P.2d 242, 
61 N.M. 147. 

Okl.—In re O’Brien's Trust Estate, 
172 P.2d 607, 197 Okl. 436. 

Or.-Bley v. Miller, 110 P.2d 687, 166 
Or. 80. 

Tex.—^Ha 3 n(nan v. Dowda, iCiv.App., 
233 S.W.2d 466—Connor v. Brown, 
Clv.App., 226 S.W.2d 229, refused 
no reversible error—Texas Co. v. 
Cain, Civ.App., 177 S.W.2d 251, er¬ 
ror refused—Williams v. Nettles, 
Civ.App., 56 S.W.2d 821, error dis¬ 
missed. 

Wis.—Moe V. Krupke, 37 N.W.2d 865, 
266 Wis. 33. 

63 aj. p 941 note 7 [g]. 

(3) Lease. 

Okl.—^Bason Oil Co. y. Whiteside, 62 
P.2d 36, 175 Okl. 264. 

Pa.—^Marmon Philadelphia Co. v. 
Blocksoih, 157 A. 510, 103 Pa.8uper. 
542. 

63 C.J. P 941 note 7 W. 

89. U.S.—Holly Stores v. Judie, C.A. 
Ind., 179 P.2d 730, csrtlorari denied 
71 S.Ct 43, 840 n.S. 814, 95 L.Bd. 


698—Camilla Feed Mills v. St Paul 
Fire & Marine Ins. Co. of St Paul, 
Minn., C.A.Ga., 177 P.2d 746—Tokio 
Marine & Fire Ins. Co. v. National 
Union Fire Ins. Co., C.CJ^.Y., 91 
F.2d 964—Ruston Drilling Co. v. U. 
S. Fidelity & Guaranty Co., C.C.A. 
Ark., 81 P.2d 943—Russell v. Shell 
Petroleum Corporation, C.ClA.Kan, 
66 P.2d 864—Hare & Chase v. Na¬ 
tional Surety Co.. D.C.N.Y., 49 P. 
2d 447, affirmed, aCJA^ 60 P.2d 909, 
certiorari denied 53 8.Ct 222, 287 
U.S. 662, 77 L.Ed. 672. 

Ala.—^Webb v. Sprott, 144 So. 669, 
225 Ala. 600. 

Ark.—^White River Production Credit 
Ass’n V. Pears, 209 S.W.2d 294, 213 
Ark. 75. 

Cal.—Baines v. Zuieback, 191 P.2d 67, 
84 CaLApp.2d 483. 

Del.—Colvocoresses v. W. S. Wasser- 
man Co., 28 A2d 588, 26 DeLCh. 
333. 

Ga.—Wheeler v. Poole, 60 S.B.2d 326, 
204 Ga. 477—Sawyer Coal & Ice 
Co. V. Klnnett-Odom Co., 14 S.B. 
2d 879. 192 Ga. 166. 

Ill.—^Biskupski v. Jaroszewskl, 76 N. 
E.2d 55, 398 Ul. 287—Midwest Tea 
Packing Co. v. Currier-Lee Ware¬ 
houses, 88 N.B.2d 629, 338 Ill.App. 
663. 

Ind.—Habbe v. Viele, 46 N.B. 783, 47 
N,B. 1, 148 Ind. 116. 

Kan.—New York Life Ins. Co. v. 
Dlckensheets, 193 F.2d 649, 165 
Kan, 169. 

Ky.—Belknap v. Bank of Prospect. 
82 S.W.2d 604, 259 Ky. 385—Goer- 
ter V. Shapiro, 72 S.W.2d 444, 254 
Ky. 701—^E^elds v. Cornett, 70 S. 
W.2d 954, 254 Ky. 35—A H. Thomp¬ 
son Co. V. Security Ins, Co., 67 S. | 
W.2d 493, 252 Ky. 427—Reiss v. 
Wlntersmith, 44 S.W.2d 609, 241 
Ky. 470. 

La,—Topps V. North British & Mer¬ 
cantile Ins. Co., App., 148 So. 470. 

Md.—Hoffman y. Chapman, 84 A2d 
438, 182 Md. 208—^Brockmeyer v. 
Norris, 10 A2d 326, 177 Md. 466— 
Johnson v. National Mut Ins. Co. 
of District of Columbia, 3 A2d 460, 
175 Md. 543—Mutual Life Ins. Co. 
of Baltimore v. Metzger, 172 A 610, 
167 Md. 27—Dulany v. Rogers, 60 
Md. 624. 

Mich.—Wlersma v. Nordella, 245 N 
W. 520, 260 Mich. 674—Degood v. 
Gillard, 231 N.W. 10^2, 251 Mich. 
86 . 

Minn.—Elarger v. Wangerin, 40 N.W. 
2d 846, 230 Minn. 110. 

N.H—Carignan v. Amoskeag Hamp¬ 
er Co., 61 A2d 799, 93 N.H 362. 

N.J.—^Moro V. Pulone, 62 A2d 818, 
140 N.J.Bq. 25—^Parrette v. Citizens 
Casualty Co. of New York, 8 A2d 
828, 126 N.J.Bq. 327, reversed on 
other grounds Parrette v. Citizens 
Cas. Co., 15 A2d 802, 128 N.JJSq. 
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206—^By-Fl Building & Loan Ass'n 
V, New York Casualty Co., 173 A 
90, 116 N.J.Eq. 265—Howell v. 

Baker, 151 A 117, 106 N.J.Eq. 434 
—Green v. Stone, 34 A 1099, 64 N. 
J.Bq. 387, 55 Ain.S.R. 577. 

N.Y.—Amend v. Hurley, 59 N.E.2a 
416, 293 N.Y. 587—Hall v. Pruden¬ 
tial Ins. Co. of America, 267 N.T. 
S. 456, 239 App.I>iv. 276—Netley 
Offices v. Burgundy Realty Corpo¬ 
ration, 265 N.Y.S. 356, 238 App.Div. 
559, affirmed 193 NH. 330, 266 N.Y. 
581. 

N.C.—Cobb V. Cobb, 189 S.B. 479, 211 
N.C. 146. 

Okl.—Setterstrom v. Phelan, 78 P.2d 
416, 182 OkL 453—O'Neal v. Harper, 
75 P.2d 879, 182 Okl. 52. 

Or.—Bley v. Miller, 110 P.2d 587, 166 
Or. 80—De Tweede Northwestern 
& Pacific Hypotheekbank v. W. M. 
Barnett Estate, 85 P.2d 861, 160 
Or. 406. 

Tex.—Gaither v. Gaither, CIv.App., 
234 S.W.2d 135, error refused no re¬ 
versible error—^Bayman v. Dowda, 
Civ.App., 233 SwW.2d 466—Ostrom 
V. Jackson, CivApp., 127 S.W.2d 
987. 

Wash.—Dixon v. MacGillivray, 185 P. 
2d 109, 29 Wash.2d 30—Peterson v. 
Paulson, 163 P.2d 830, 24 Waah.2d 
166. 

63 C.J. p 939 note 3, p 946 note 26, p 
948 note 54—9 C.J. p 1168 note 74. 

Reason for rule 

By the mistake of one of the par¬ 
ties, there was no mutual assent to 
all the terms of the contract, no 
meeting of the minds, and hence 
there was no prior contract to which 
the writing could be made to con¬ 
form.—Frederich v. union Electric 
Light & Power Co„ 82 S.W.2d 79, 336 
Mo. 1038. 

Contract prepared by party seeking 
reformation 

Where all parties to contract were 
mistaken as to its contents, action 
for reformation of contract could not 
be defeated by contention that, since 
it was prepared by party seeking ref¬ 
ormation, mistake was unilateral.— 
Jefferson v. Pietroroia, 54 P.2d 7, 6 
Cal.2d 222. 

Coniliot as not notice of mistake 
Where company, in Issuing annuity 
contract, made a mistake as to the 
amount of the annuity, conflict be¬ 
tween amount fixed on face of policy 
and tables of optional annuity pay¬ 
ments was held not to charge assured 
with notice of the mistake, so as to 
authorize reformation.—Equitable 

Life Assur. Soo. of U. S. v. Saurman, 
190 A 422, 126 Pa.Super. 184. 

Ustake hsid not unilateral 
Mich.—^Barryton State Sav. Bank v. 
Durkee, 37 NW.2d 892, 325 Mich. 
138. 
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one party only, without fraud, inequitable conduct, 
or imposition on the part of the other party with 
respect to the same matter, will not authorize ref¬ 
ormation ;60 if the instrument ag^rees with the in¬ 
tention of one party, although under mistake as to 
the other, it cannot be reformed.^1 


§31. Ratification 

Reformation is barred If the party otherwise entitled 
thereto expressly or impliedly ratifies the instrument. 

Reformation of an instrument will be denied if 
the party who would have the right of reformation 
ratifies, or acquiesces in, the instrument,®^ express- 
ly63 or impliedly by his acts,®^ with a full loiowl- 


60. U.B.—Rock-Ola Ufg. Corp. v. Fll- 
ben Mfg. Co., C.C.A.Mlnn., 168 F.2d 
919, certiorari dismissed 69 iS.Ct. 
134, 335 U.S. 855, 93 L.Ed. 403. cer¬ 
tiorari denied 69 S.Ct. 249, 335 U.S. 
892, 83 Li.Ed. 430—General Motors 
Corp. V. Swan Carburetor Co., C.C. 
A.Ohio, 88 P.2dl 876, certiorari de¬ 
nied 58 S.Ct. 49, 302 U.S. 691, 82 
L.Ed. 534, rehearing denied 58 S. 
Ct. 137, 302 U.S. 777, 82 L.Ed. 601— 
Reeke-Nash Motors Co. v. Swan 
Carburetor Co., C.C.A.Ohio, 88 F.2d 
876, certiorari denied 68 S.Ct. 10, 
302 U.S. 691, 82 L.Ed. 533—Shipley 
V. Pittsburgh & L. E. R. Co., I>.C. 
Pa., 83 F.Supp. 722—Northern Pac. 
Ry. Co. V. U. S.. D.C.Minn., 70 F. 
Supp. 836, affirmed, C.A., U. B. v. 
Northern Pac. Ry. Co., 188 F.2d 
277—^Preferred Acc. Ins. Co. of 
New York v. Onali, D.C.Minn., 42 
F.Bupp. 227, affirmed, C.C.A., 126 F. 
2d 680—^Metropolitan Life Ins. Co. 

V. Asofsky, D.C.N.J., 38 F.Supp. 
464. 

Ala.—^Pearson v. Agricultural Ins. Co. 
of Watertown, N. Y., 25 So 2d 164, 
247 Ala. 485—Webb v. Sprott, 144 
So. 569, 225 Ala.. 600—^Reeves v. 
Thompson, 142 So. 663, 226 Ala. 
204. 

Arlz.—^Komck v. Tuller, 27 P.2d 629, 
42 Ariz. 493. 

Ark,—^Dodson v. Abercrombie, 208 S. 

W. 2d 433, 212 Ark, 918. 

Del.—Colvocoresses v. W. S. Wasser- 
man Co., 28 A.2d 688, 26 Del.Ch. 
333. 

Ga.—McCullough v. Kirby, 51 SE.2d 
812, 204 Ga. 738—^Yablon v. Metro¬ 
politan Life Ins. Co., 38 S.E.2d 534, 
200 Ga. 693—Hill v. Agnew, 34 S.E. 
2d 702, 199 Ga. 644. 

Ky.—Whitley Lodge No. 148 of 
Knights of Pythias of Corbin v. 
West. 168 S.W.2d 1009, 293 Ky, 341 
—Struve v. Lebus, 136 S.W,2d 554, 
281 Ky. 407—Redford v. Thomp¬ 
son's Adm'r, 82 S.W.2d 796, 259 Ky. 
636—Svea Fire & Life Ins. Co. v. 
Foxwell, 27 S.W.2d 676, 234 Ky. 95. 
Miss.—^Allison v. Allison, 33 Bo.2d 
289, 203 Miss. 15. 

Neb.—Neary v. General American 
Life Ins. Co.. 1 N.W,2d 908, 140 
Neb. 766. 

Nev,—Dodge Bros. v. Williams Es¬ 
tate Co., 287 P. 282, 62 Nev. 364. 
N.J.—Paxrette v. Citizens’ Cas, Co., 
16 A.2d 802, 128 N.J.Bq. 206—Lento 
T. Bldellty-Phenlx Fire Ins. Co., 8 
A.2d 822, 126 N.J:Ea. 331—Kuller 
* V. Fire Ass’n of Philadelphia, 2 A. 
2d 609, 124 N.J.Eq. 473—By^-Fi 


Building & Loan Ass’n v. New York 
Casualty Co., 173 A. 90, 116 N.J.Eq. 
266—^Howell v. Baker, 161 A. 117, 
106 NJ.Eq. 434. 

N.Y.-Hall V. Prudential Ins. Co. of 
America, 267 N.Y.S. 456, 239 App. 
Div. 276—^In re Bedell’s Estate, 29 
N.Y.S 2d 175, 17G Misc. 913. 

N.C—Cobb V. Cobb, 189 S.B. 479, 211 
N.C 146. 

Okl. —Corpus juris cited in National 
Fidelity Life Inn. Co. v. Gerard, 62 
P.2d 1, 3, 175 Okl. 219. 

R.I.—^Ferla v. Commercial Cas. Ins. 

Co., 59 A 2d 714, 74 R.I. 190. 

Tenn.—^Yalker v. Walker, 2 Tenn. 
App. 279. 

Tex.—Sun Oil Co. v. Bonnett, 84 S.W. 
2d 447, 125 Tex. 540—St. Paul Fire 
& Marine Ins Co. v. Culwell, Com. 
App.. 62 ■SW.2d 100—Tunnell v. 
Neill, Civ.App., 33 S.W.2d 630. 
Utah.— Corpus juris dted in Starley 
V. Deseret Foods Corporation, 74 
P.2d 1221, 1225, 93 Utah 677. 

Wash.—John Hancock Mut. Life Ins. 
Co. V. Agnew, 96 P.2d 386, 1 Wash. 
2d 165. 

63 O.J. p 940 note 4, p 949 note 69. 

Statute respecting reformation 
does not authorize relief on mistake 
of one party, in absence of fraud or 
inequitable conduct.—A m e r i c a n- 
Trader.s’ Nat. Bank v. Henderson, 133 
So. 36, 222 Ala. 426. 

Bxtraordlnary dreumstanoes 
Where only one of parties to in¬ 
strument is under mistake, equity 
will refuse its aid to reform instru¬ 
ment, except under very strong and 
extraordinary circumstances showing 
imbecility or something which would 
make it a very great wrong to en¬ 
force agreement,—Qowdy v. Kelley, 
194 S.E. 156, 185 S.C. 416—^Kennerty 
y. Etlwan Phosphate Co,, 21 S.C. 226, 
53 Am.R. 669. 

Prauduleut or inequitable conduct 
held not shown 
(1) Generally, 

Iowa.—Heard v. Nancolas, 176 N.W. 
13, 187 Iowa 1046. 

Kan.—Jones v. Crowell, 188 P.2d 908,. 
164 Kan. 261. 

Mich.—Degood v. Gillard, 231 N.W. 
102, 261 Mich. 85. 

Or.—Boyce v. Killip, 198 P.2d 613, 184 
Or. 424, followed in 198 P.2d 627, 
184 Or. 467. 

Po.—^BTanna v. Oldach, 50 A.2d 699, 
160 Pa'Super. 190. 

Tex.—Sunderman v. Roberts, Civ. 
App., 213 S.W.2d 706. 
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Wash.—Herzberg v. Moore, 280 P. 41, 
158 Wash. 641. 

(2) On the question of reforma¬ 
tion, one who enters into a contract 
which proves unprofitable because of 
his negligence in failing to ascertain 
essential facts from sources readily 
available cajinot cost the burden of 
his negligence on the other party by 
asserting that the latter was guilty 
of misrepresentation and fraud in not 
fumlsffiing him with facts and 
figrures which he made no effort to 
secure for himself, even though the 
other may have expressed an opinion 
or voiced an estimate concerning ele¬ 
ments in question.—^Knerr v. Baruch 
Corp., 118 P.2d 488, 47 Cal.App.2d 
601. 

61. Ky.—^A. H. Thompson Co. v. Se¬ 
curity Ins. Co., 67 S.W.2d 493, 262 
Ky. 427. 

Mass.—^Bno v. Prime Mfg. Co., 69 N. 

R2d 284, 317 Mass. 646. 

N.J.—Kuller v. Fire Ass’n of PhilO)- 
delphia, 2 A.2d 609, 124 N.J.Eq. 473. 
53 C.J. p 940 note 5. 

62. Ariz.—^Home Owners’ Loan Corp. 
V. Bank of Arizona, 94 P.2d 437, 
54 Ariz. 146. 

Mont.—Krueger v. Morris, 107 P.2d 
142, 110 Mont. 559. 

N.J.—^Knight v. Electric Household 
Utilities Corp., 30 A.2d 686, 133 N. 
J.Eq. 87, affirmed 36 A.2d 201, 134 
N.J.Eq. 642. 

Tenn.—Walker v. Walker, 2 Tenn, 
App. 279. 

BatilLcatlon held not Shown 
Kan.—^Hough v. Munford, 164 P.2d 
92, 160 Kan. 572. 

63. Mont.—>Krueger v. Morris, 107 P. 
2d 142, 110 Mont. 669—Cook-Reyn- 
olds Co. V. Beyer, 79 P.2d 658, 107 
Mont. 1. 

Tenn.—Walker v. Walker, 2 Tenn. 
App. 279. 

53 C.J. p 965 note 42. 

64. Mont.—Krueger v. Morris, 107 P. 
2d 142, 110 Mont. 669—Cook-Reyn- 
olds Co. V. Beyer, 79 P.2d 668, 107 
Mont 1. 

N.J.—^Knight V. Electric Household 
UUlltles Corp., 30 A.2d 685, 138 N. 
J.Eq. 87, affirmed 36 A.2d 201, 134 
N.J.Eq. 642. 

Tenn.—Corpus Juris cited in Mer- 
riam v. National Life & Accident 
Ins. Co., 86 S.W.2d 566, 669, 169 
Tenn. 291^—Walker v. Walker, 2 
Tenn.App. 279. 

58 C.J. p 965 note 48. 
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edge of the facts; hut in order to make a ratifica¬ 
tion effective the party must have ratified the in¬ 
strument as it was and not as he thought it was.fi5 
It is not necessary that there should be an estoppel 
in order to defeat the action.®® 

§ 32. Estoppel or Waiver 

a. In general 

b. Estoppel to deny reformation 
a. In General 

Where the general requirennents for estoppel or waiv. 
er are present, a party may be estopped to seek reforma¬ 
tion or may waive the right to do so. 

A party is estopped to seek reformation of an 
instrument if he has accepted benefits, or done sudh 


acts, or omitted to do acts, whereby he shows that 
he must have kno^vn and understood the instrument 
as written when he received it, and accepted it 
without objection,®7 or contributed to the mistake 
by his own wrong;®® but his acts or declarations 
must be such as in law will operate as a valid waiv¬ 
er or estoppel.®® A waiver need not be express,^® 
but may be inferred from the facts and circumstanc- 
es.7i Acts or declarations of one not authorized to 
make them,^® or induced by misrepresentation or 
fraud,*^® do not necessarily operate to work an 
estoppel. 

No estoppel is created when the situation or posi¬ 
tion of the party in whose favor the estoppel is 
claimed to operate is no different from what it oth¬ 
erwise would have been.'^^ Acceptance by a party 


neaBO Ixeld not ratULed 

Lessee, by executing: contract to 
settle certain controversy with re¬ 
spect to upkeep of building: and de¬ 
fects, containing: statement that it 
was not intended to changre lease, did 
not ratify orlgrinaJ lease so as to pre¬ 
vent reformation.—^Franciscan Hotel 
Co. V. Albuquerque Hotel Co., 24 P. 
2d 718, 37 hr.M. 466. 

Knowledgre of misdescriptloiL of 
property held not shown to have been 
received through opinion of attorney. 
—^Doerfler v. Richman, 49 P.2d 988, 
151 Or. 398. 

ABBUxnptloii, clause not ratified 
Grantee who by mistake accepted 
deed containing covenant for assump¬ 
tion of mortgage was held not to 
ratify assumption clause by convey¬ 
ance to his attorney containing simi¬ 
lar assumption agreement.—^Union 
Trust Co. of Rochester v. Allen, 264 
N.T.S. 732, 147 Misc. 885, modified on 
other grounds 268 N.Y.S. 437, 239 
App.Div. 661. 

65. Mont—Corpus gTorls dted In 
Cook-Reynolds Co. v. Beyer, 79 P. 
2d 658, 663, 107 Mont 1. 

N.M.—Corpus Juris olted in Francis¬ 
can Hotel Co. v. Albuquerque Ho¬ 
tel- Co., 24 P.2d 718, 726, 37 NM. 
456. 

Tenu.—Corpus Juris dted In Mer- 
rlam v. National Life & Accident 
Ins. Co., 86 S.W.2d 666, 569, 169 
Tenn. 291. 

53 C.J. p 966 note 44. 

Parties’ oonstruotion of agreements 
Where realty broker and trustee 
of vendors executed commission 
agreements, and parties proceeded 
in harmonious and uniform course of 
conduct in strict compliance wi^ 
agreements for ' almost ten yeai^ 
they thereby established'xhutual con¬ 
struction of agreements so ^ that 
broker was not entitled to reforma¬ 
tion on ground of alleged, mutu^ 
mistake, since such conduct consti¬ 
tuted ratification, of ,agi«ements as 


j they actually were and not as broker 
thereafter contended it thought they 
were.—Cook-Reynolds Co. v. Beyer, 
79 P.2d 668. 107 Mont. 1. 

66. Wis.—Schulze v. Lang, 131 N. 
W. 989, 146 Wis. 481. 

67. U.S.—Qrauer v. Schenley Prod¬ 
ucts Co., L.C.N’.Y., 32 F.Supp* 225. 

Ark.—(Fhillerton v. Storthz, 33 S.W.2d 
7K. 182 Ark. 761. 

Cal.—^Bumand v. Nowell, 189 P.2d 
796. 84 Cal.App.2d 1—Cole v. Gill, 
144 P.2d 24, 62 Cal.App.2d 1. 

Colo.—Muchow V. Central City Gold 
Mines Co., 65 P.2d 702, 100 Colo. 
58. 

Ga.—^Holleman v. Awtry, 181 S.B. 
679, 181 Ga. 203. 

Mont.—Krueger v. Morris, 107 P.2d 
142, 110 Mont 569—Cook-Reynolds 
Co. v, Beyer, 79 P.2d 668, 107 Mont 
1 . 

Neb,— Ij, P. Larson Real Property 
Co. V. First Trust Co., 273 N.W. 
500, 132 Neb. 847. 

Ohio.—Chisholm v. Chisholm, App., 
94 N.K2d 706. 

53 C.J. p 966 note 47, 

Be f usal of otfer of release Aom bid 
Ark.—Thompson v. Moms, 237 S.W. 
2d 478, 

68. Iowa.—^Riegel v. Ormsby, 82 N. 
W. 432, 111 Iowa 10. 

Bzroueous assertion as to boundary 
Grantor erroneously asserting in 
deed that certain line was boundary 
of patent was estopped to deny truth 
of assertion to prejudice of subse¬ 
quent innocent purchaser acting on 
assertion, against whom deed may 
not be corrected for mistake.—^Ford- 
son Coal Co. V, Potter's Bx'rs, 35 S. 
W.2d 298, 237 Ky. 811. 

69. Ala.—Brittain v. Commercial 
Nat Bank of Anniston, 195 Sa 739, 
289 Ala. 506—IFederal Land Bank 
of New Orleans v. Williams, 186 So. 
689, 237 Ala. 318. 

da.—^Bender v. Randall Bros., 5 S.2 j. 
2d 889, 189 Ga. 197. 
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Iowa.—Olsen v. Olsen, 18 N.W.2d 602, 
236 Iowa 813—Taylor v. Linden- 
mann, 235 N.W. SIO, 211 Iowa 1122. 
Kan.—^Hough v. Munford, 164 P.2d 
92, 160 Kan. 572. 

La.—Crowell & Spencer Lumber Co. 
V. Hawkins, 174 So. 151, annulled 
on other grounds 179 So. 21, 189 La. 
18. 

Mich.—^Scott V. Grow, 3 N.W.2d 264, 
301 Mich. 226, 141 AX.R. 819. 

53 C.J. p 966 note 49. 

Knowledge of mistake at time of 
transactiLon, so as to bar reformation, 
held not shown.—^Federal Land Bank 
of New Orleans v. Williams, 186 So. 
689, 237 Ala. 818. 

70. Ariz.—^Home Owners' Loan Corp. 
v. Bank of Arizona, 94 P.2d *437, 64 
Ariz. 146. 

71. Ariz.—Home Owners* Loan Corp. 
V. Bank of Arlzonav supra. 

TTUsnooessfta rellanoe on instrument 
UB executed 

Md.—Kiser v. Lucas, 185 'A. 441, 170 
Md. 486. 

Aoceptanoe of deed with knowledge 
of mistake 

It has been intimated that a pur¬ 
chaser, by accepting a deed with 
knowledge of a mistake therein, 
waives the right to Insist on a refor¬ 
mation.—Lyons V. Chafey, 189 N.W. 
86, 219 Mich. 493. 

718. Iowa.—^Decorah First Nat. Bank 
V. Manning, 37 Iowa 610. 

78. Tex.^—^ABStna Ins. Co. v. Brannon, 
89 S.W. 1057, 99 Tex. 391, 2 L.R.A 
N.S., 648. 

53 C.J. p 966 note 51. 

74. Gla.—^Thompson v. Thompson, 45 
S.E.2d 632, 203 Ga. 128. 

Iowa.—Olsen v. Olsen, 18 N.W.2a 602* 
236 Iowa 313—Conrad v. Farmers 
Mut Hail Ins. Ass'n of Iowa, 
N.W. 913, 228 Iowa 828. 

Miss.—^Merchants* & Manufacturers' 
Bank of EUisyitle v. Hammer, 148 
So. 641, 166 Miss. 383. 
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of a sum to which, in any view of the dispute, he 
was entitled does not waive his right to reformation 
of the contract*^5 Negligence alone does not, on 
the ground of estoppel, preclude reformation,^^ 
if the other party has not been prejudiced^^ and 
if there has been no neglect of legal duty;^^ and 
an excusable failure to read the instrument to as¬ 
certain its correctness,or, having read it, to 
discover the mistake,^® has been held not to cre¬ 
ate an estoppel. 

Estoppel does not arise where the act of the par¬ 
ty sought to be estopped was due to ignorance by 
reason of an innocent mistake and it has been 
held not to arise from the fact that a party informed 
of the mistake says that he will rectify it by will, 
and lives nearly two years thereafter without do¬ 
ing so,82 or, in the absence of proof as to knowl¬ 
edge of the mistake, from the making of improve¬ 
ments by the party subsequently seeking reforma¬ 
tion,83 or from the payment of interest on a mort¬ 
gage;®^ and the fact that a mortgage in which 
there is a mistake has been foreclosed does not 
preclude reformation thereof.®® 

The fact that a vendor unsuccessfully sought ref- 
formation of a deed against the vendee on behalf 
of the holder of a mortgage does not estop him 


thereafter to seek such remedy on his own behalf,®® 
and one party who relied on the assurance of the 
other that correction was unnecessary is not es¬ 
topped to demand reformation.®7 The fact that a 
party completed work under a construction con¬ 
tract after the builder failed to do so does not bar 
the former’s right to reformation.®® A party selling 
land by the same erroneous description by which 
he acquired title cannot claim under the deed to 
him without admitting that by the same description 
the land passed to his grantee.®® 

Mistake of agent in writing a contract is not neg¬ 
ligence of the principal, estopping him to have it 
reformed.®® 

Silence. Where a party remains silent when he 
should have spoken, he will be estopped ;®i but si¬ 
lence, when there is no obligation to speak, does not 
work an estoppel.®® 

Delay in seeking relief. Neglect to seek correc¬ 
tion for an unreasonable time, when the right clear¬ 
ly exists, may result in estoppel or waiver,®® at 
least if in the meantime conditions have materially 
changed ;®4 but there is no estoppel where pro¬ 
ceedings to reform were commenced within a rea¬ 
sonable time after discovery of the mistake,®® or 
as soon as the instrument was sought to be en- 


Or.—Kontz v. B. P. John Furniture 
Corp., 115 P,2d 319, 167 Or. 187. 

53 C.J. p 966 note 52. 

75. Iowa.—Conrad v. Farmers Mut. 
Hail Ins. Ass’n of Iowa, 273 N.W. 
913, 223 Iowa 828. 

Ky.—McCain v. Columbia Finance, 
etc., Co.. 97 S.W. 343, 29 Ky.L. 
1292. 

76. Neb.—^Neary v. General Ameri¬ 
can Life Ins. Co., 1 N.W.2d 908, 
140 Neb. 766. 

Negriigence as defense see infra § 46. 

77. Mich.—^Bberle v. Heaton, 82 N. 
W. 820, 124 Midi. 205. 

53 C.J. p 966 note 53. 

7a m.—Skelly v. Ersch, 137 N.B. 
106, 305 Ill. 126. 

N.D.—Benesh v. Travelers' Ins. Co., 
103 N.W. 405, 14 N.D. 39. 

79. Ark.—^Adcox v. James, 271 S.W. 

980, 168 Ark. 842. 

63 CJ. p 966 note 55. 

Failure to read instrument as neg¬ 
ligence precluding recovery see in¬ 
fra § 46. 

90* Iowa—^Betz v. Swanson, 205 K. 

W. 507, 200 Iowa 824. 

53 C.J. p 966 note 56. 

(VL m.—Pearce v. Osterman, 175 N. 
B. 416,343 Ill. 176—Bkelly v. Ersch, 
137 N.E. 106, 305 Ill. 126—Ander¬ 
son V. Pettigrevj Foundry Co., 17 
N.E.2d 60, 297 IlLApp. 14. 

82. Ga.—Burge v. Burge, 45 Ga. 301. 


83. Ind.—^Roszell v. Roszell, 10 N.B. 
114, 109 Ind. 354. 

84. Iowa—Andrew v. Naglestad, 249 
N.W. 131. 216 Iowa 248. 

85. Ind.—^Pierce v. Vansell, 74 N.E. 

. 654, 36 Ind.App. 626. 

68 C.J. p 967 note 63. 

86. Iowa—^American Sav. Bank v. 
Borcherdlng, 216 N.W. 719, 205 
Iowa 633. 

87. Mich.—Montelth v. Lukins, 190 
N.W. 189, 220 Mich. 478. 

53 C.J. p 967 note 61. 

88. U.S.—^Medical Society of South 
Carolina v. Gilbreth, D.C.S.C., 208 
F. 899. 

53 C.J. p 967 note 64. 

89. La—Waller v. Colvin, 92 So. 
328, 151 La 765. 

90. Ky. —Corpus Juris quoted in 
Schroath v. Pioneer Bldg. Ass'n of 
Newport, 119 S.W.2d 1113, 1116, 
274 Ky. 686—^McCain v. Columbia 
Finance, etc., Co., 97 S.W. 343, 29 
Ky.L.Rep. 1292. 

91. Ind.—^Roszell v. Roszell, 10 N.E. 
114, 109 Ind. 354. 

92. Iowa—^American Sav. Bank v. 
Borcherdlng, 216 N.W. 719, 205 
Iowa 688. 

53 C.J. p 967 note 68. 

93. U.S.—Grauer v. Schenley Prod¬ 
ucts Co., D.C.N.T., 32 F.iSupp. 225. 

Ala— Corpus Juris cited in Ballen- 
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tine V. Bradley, 191 So. 618, 621, 
238 Ala 446. 

Mont—Krueger v. Morris, 107 P.2d 
142, 110 Mont 559—Cook-Reynolds 
Co. V. Beyer, 79 P.2d 658, 107 Mont 
1 . 

Tenn.—Walker v. Walker, 2 Tena 
App. 279. 

53 C.J. p 967 note 69. 

Time to sue, limitations, and laches 
see infra § 69. 

Unreasonable delay in applying for 
redress as ratification see supra $ 
31. 

MTalring psymeats on. mortgage 
Party who for some five years 
made payments on mortgage after 
discovery of assumption clause in 
deed is estopped, after shrinkage In 
realty values, to claim mutual mis¬ 
take and ask for reformation in suit 
to foreclose.—^Federal Land Bank of 
Columbia v. Summer, 167 S.E. 830^ 
168 S.C. 510. 

Parties on equal footing as to delay 
Ariz.—^Home Owners' Loan Corp. v 
Bank of Arizona, 94 P.2d 437, 54 
Ariz. 146. 

94. Ariz.—^Home Owners' Loan Corp. 
V. Bank of Arizona, supra. 

95. Mass.—^Baker v. Porter, 172 N.E. 
863, 273 Mass. 9. 

Mo.—^Lauffer v. Smith, 85 S.W.2d 94,. 

337 Mo. 22. 

63 C.J. p 967 note 70. 
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forced,** or where the circumstances are such as to 
excuse delay.®^ 

Protest Acceptance of an instrument under 
protest prevents an estoppel from arising,®* and 
pa3nnents made by a party under a contract, while 
protesting against his liability, furnish no ground 
for denial of reformation;®® but where a party 
signs a contract under coercion, without protest, 
he waives his right to have it reformed.^ 

In judging as to an estoppel, the rule that he 
who seeks equity must do equity must be consid¬ 
ered.® 

Estoppel by deed. Since the very power invoked 
is to reform the instrument as it was written, there 
is no estoppel to claim reformation of a deed be¬ 
cause of the language of the deed itself.® 

b. Estoppel to Deny ReformatioiL 

A party may be estopped to deny another's right to 
reformation. 

A party may be estopped to deny another’s right 
to reformation,^ but such estoppel does not arise 
from the fact that at the time of executing an in¬ 
strument he suspected a mistake therein® or from 
the fact that a fiduciary relation existed;® and oth¬ 
er circumstances have likewise been held not to 
create sudh estoppel^ 

§ 33. — Previous Adjudications and Legal 
Proceedings 

A Judgment at law on an Instrument estops the Judg¬ 


ment plaintifr, but not defendant, later to seek reforma¬ 
tion In equity; but merely filing suit does not operate as 
an estoppel. 

Although a judgment at law on an instrument 
does not estop defendant therein subsequently to 
seek reformation of the instrument in equity,* the 
judgment plaintiff is estopped so to proceed.® 
^Miere the parties did not agree as to what a 
contract between them was, and that question was 
tried in an action at law between them and decided 
in favor of one of them, the other party cannot 
retry the case in equity, seeking to reform the in¬ 
strument so as to eliminate a claim that became res 
judicata in the action at law.^® Mere filing of suit 
does not, however, operate as an estoppel,ii nor 
do proceeding^ on an order in pursuance of a pe¬ 
tition later held invalid.^® A surrogate’s determina¬ 
tion of the effect of an instrument does not pre¬ 
clude a court from entertaining an application to 
reform it^* 

§ 34. Conditions Precedent 

Orve seeking reformation must come with clean hands 
and do equity; so, he must be ready and willing to do 
all In his power to fulfill his part of the obligations of 
the agreement. 

The equitable maxim that he who seeks equity 
must do equity applies in proceedings seeking the 
reformation of instruments,as does the maxim 
that he who seeks equity must come into court with 
clean hands,i® and renders it necessary that a com¬ 
plainant seeking reformation must be willing and 


96. Waah.—Codd v. Langley, 134 P. 
467, 75 Wash. 45. 

97. La.—^Britton v. Myles, App., 9 
So.2d 50. 

Mo.—^Lauffer v. Smith, 85 S.W.2d 94, 
887 Mo. 22. 

Or.—^Kontz v. B. P. John Furniture 
Corp„ 115 P.2d 319, 167 Or. 187. 

98. N.J.—Western Electric Co. v. 
Jersey Shore Healty Co., 117 A. 898, 
93 N.J.Eq. 587. 

58 C.J. p 967 note 72. 

99. N.T.—^Andrews v. Gillespie, 47 
N.T. 487. 

1. Wajsh.—White v. T. W. Little Co., 
204 P. 186, 118 Wash. 582. 

53 C.J. p 967 note 74. 

2. N.C.—^Morisey v. Swinson, 10 S.B. 
754, 104 N.C. 565, 10 S.R 1103, 106 
N.C. 221. 

3. Iowa.—^American Sav. Bank v. 
Borcherding, 216 N.W. 719, 205 
Iowa 633. 

4. Ala.—Copeland v. Keller, 129 So. 
571, 221 Ala. 533. 

Ky,—^Whitt V. Proctor, 204 S.W.2d 
582, 305 Ky. 454. 


N.H.-JColby V. Walker, 171 A. 774, 
86 N.H. 568, 104 A.L.R. 840. 

53 C.J. p 968 note 85. 

Betention of advantage after discov¬ 
ery of mistake 

If mortgagees took mortgage with 
notice of defective description of 
property, of which mortgagors had 
no knowledge, mortgagees were enti¬ 
tled to reformation of mortgage, since 
person obtaining advantage by inno¬ 
cent mistake cannot retain such ad¬ 
vantage after discovery of mistake.— 
Doerfler v. Richman, 49 P.2d 988, 151 
Or. 398. 

5. Ala.—Copeland v. Keller, 129 So. 
571. 221 Ala. 533. 

53 C.J. p 968 note 86. 

6. Va.—Tazewell Coal, etc., Co. v. 
Gillespie, 75 S.E. 767, 113 Va. 134, 
114 Va. 141. 

53 C.J. p 968 note 87. 

7. Tex.—^Texas Osage Co-operative 
Royalty Pool v. Colwell, Civ.App., 
205 S,W.2d 98, refused no reversible 
error. 

8. Ohio.—Witte v. Lockwood, 89 
Ohio St 141. 

63 aj. p 967 note 78. 
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9. lU.—Sibert v. McAvoy, 16 Ill. 106. 
N.T.—Steinbach v. Relief P. Ins. Co., 
12 Hun 640, affirmed 77 N.T. 498, 33 
Am.R. 655. 

10- Mich.—^Wyandotte Public 
Schools v. Harding, 121 N.W. 296, 
157 Mich. 86. 

IL HI.—^McCloskey v. McCormick, 
44 Ill. 336. 

Ky.—Neuenberger v. Neuenberger, 29 
S.W. 617, 16 Ky.L. 710. 

18. IlL—-Mills V. Lockwood, 42 HL 

111 . 

18. N.T.—Saltus v. Pruim, 18 How. 
Pr. 612. 

14. U.®.—Tejas Development Co. v. 
McGough Bros., C.CA..Tex., 166 F. 
2d 276. 

Wash.—Walsh v. Westcoatt, 230 P. 
160, 131 Wash. 314. 

15. Wash.—Walsh v. Wescoatt su¬ 
pra. 

Maxim held inapplicable in absence 
of any charge that party seeking 
reformation has been guilty of any 
breach of contract or good faith.— 
Armstrong County Building & Loan 
Ass'n of Ford City v. Guffey, 200 A. 
160, 132 Pa.Super. 19. 
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ready sCt all times to do all in his power to fulfill 
his part of the obligations entailed by the agree¬ 
ment, as a condition precedent to his remedy.^® 
Where a mistake was made in a decree, a con¬ 
veyance made pursuant thereto cannot be cor¬ 
rected without first correcting the decree,but, 
where different mistakes occur in separate deeds 
in the same chain of title, correction of one cannot 
be made conditional on correction of the other.i^ 

Possession^® or relinquishment of possession^® 
of property is not a condition precedent to a suit 
to reform a deed thereto. Likewise, a party is not 
required, as a condition precedent to his right to 
have a deed corrected for mistake in including 
land not intended to be included, to compensate de¬ 
fendant for an injury occasioned by false repre¬ 
sentations as to the quantity and an offer to 
surrender a release is not necessary to support an 
action to reform it.®2 

§ 35. -Demand 

Authorities differ as to whether, before suing for re¬ 
formation, the plaintiff must request of the defendant a 
correction of the instrument. Prior demand is not neces¬ 
sary where such suit is incidental to some other action, 
or where it is apparent that the defendant would not or 
could not comply. 

As to whether, before a suit to reform is insti¬ 


tuted, plaintiff must request of defendant a cor¬ 
rection of the instrument, some courts hold that 
such request is necessary,®® others that it is not.®^ 
Where the suit to reform is incidental to some oth¬ 
er action, no prior demand is necessary,®5 nor is 
it necessary where it is apparent that defendant 
would not®® or could not®*^ comply therewith. 
Where a demand is required, a demand on the 
natural guardian of an infant party is sufficient.®® 

§ 36. -- Restoration of Status Quo 

One seeking reformation must generally restore the 
former status; but he need rwt make tender where it 
would be futile and need not tender back anything to 
which he is entitled under the true agreement. 

One seeking reformation must, it has been held, 
restore the former status®® or place the other par¬ 
ty in the situation in which he was before the trans¬ 
action took place.®® Thus, where he has received 
some benefit to which he would not be entitled un¬ 
der the instrument as reformed,® i or where he has 
been guilty of such breaches of the real contract 
as substantially to deprive the other party of all 
his benefits,®® he must be able and willing to re¬ 
store the other party to his original position. The 
rule docs not, however, require him to offer to re¬ 
scind®® or to ask a cancellation®^ of the instru¬ 
ment, nor is he required to tender back anything to 


16. Fla —Corpus Juris dted iu 
Stehll V. Thompson, 10 So.2d 128, 
127, 161 Fla. 566. 

XU.—Remus v, Schwass, 92 N.B 2d 
127, 406 Ill. 63. 

Mass.—Baher v. Porter, 172 N.B. 863, 
273 Mass. 9. 

53 C.J. p 968 note 90. 

Payments due under contract or 
mortjasre 

(1) In suit to forfeit contract for 
default In payments, defendants ad- 
mittlngr failure to pay and not ten¬ 
dering: payment were not entitled to 
reformation of contract.—Burden v. 
Gordon, 12 P.2d 918, 168 Wash. 554. 

<2) Where complainant refused to 
continue maJeing payments on mort¬ 
gage on property conveyed to him 
by respondent, which was one of con¬ 
ditions on which conveyance was 
made, complainant was guilty of a 
material breach of his agreement, so 
as not to be entitled to have deed re¬ 
formed.—Redelsperger V. Redelsperg¬ 
er, 43 A.2d 305, 71 R.I. 203. 
l&egairemeiit held satisfied 
Pa.—^Armstrong County Building & 
Lioan Ass*n of Ford City v. Guffey, 
290 A. 160. 182 Pa.Super. 19. 

17. 111.—Shankland v. Shankland, 4 
NJaX 843, 115 Ill. 526. 

1& Mass.—Slater v. Cobb. 26 N.B. 

4l9, 153 Mass. 22. 

53 C.J. p 968 note 92. 


19. U.S.—Gillen v. Powe, Ala., 219 
P. 563, 135 caA. 321. 

53 C.J. p 968 note 93. 

20. Ala.—Gallilee Baptist Church v. 
PaJhlla, 123 So. 210, 219 Ala. 683. 

53 C.J. p 968 note 94. 

21. W.Va,—Malcom v. Talley, 109 S. 
E, 613, 89 W.Va. 531. 

22. Vt.—Tudor v. XCennett, 88 A. 620, 
87 Vt 99. 

23. Fla.—Smith v. Pattishall, 176 
So. 568, 127 Fla. 474, 129 Fla. 498. 

53 C.J. p 968 note 98. 

24. Ala.—Ginsberg v. Union Central 
Life Ins. Co., 198 So. 855, 240 Ala. 
299. 

53 C.J. p 968 note 99. 

25- Al£L—Foster v. Williamson, 174 
So. 282, 234 Ala. 144. 

53 C.X p 969 note 1. 

26. Cal.—Home, etc., Co. v. Freitas, 
96 P. 308, 153 Cal. 680. 

53 C.J. p 969 note 2. 

27. N.T.—Waterloo First Nat Bank 
V. Bacon, 98 N.T.S. 717, 113 App. 
Div. 612, affirmed 82 N.B. 1126, 189 
N.T. 633, affirmed 30 &Ct 368, 216 
U.S. 134, 54 L.Bd. 418. 

53 iC.J. p 969 note 3. 

28. U.S.—De La Nux v. Houghtail¬ 
ing, C.C.A,Hawaii, 269 F. 761. 

29. U.S.—Harwood v. U. S. Shipping 
Board Emergency Fleet Corp„ C.C. 
A.Conn., 32 F.3d 680, affirmed 50 
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S.Ct 372, 281 U.S. 519, 74 L.Bd. 

1011 . 

Buie as to resdssion inapplicable 
Mo.—^Mueller v. Brooks, 189 S.W.2d 
113, 238 Mo.App. 846. 

To whom tender made 
Defendant in suit for reformation 
of a deed could not complain be¬ 
cause alleged tender of the cash pay¬ 
ment had been made by plaintiff to 
defendant instead of having been 
made to his codefendants, to whom 
the deed had been made out—Parnell 
V. Wooten, 43 S.B.2d 673, 202 Ga. 443. 

30. Tex.—^Van Deventer v. Gulf Pro¬ 
duction Co., Civ-App„ 41 S.W.2d 
1029, error refused. 

31. Or.—Manley v. Smith, 171 P. 897, 
88 Or. 176. 

53 C.J. p 969 note 6. 

Advantage in decree in former suit 
In suit to reform deed, plaintiffs 
not offering to restore advantage ob¬ 
tained in decree in former suit could 
not set up former suit as res judica¬ 
ta of defendants* homestead and right 
of redemption.—Galvin v. Taylor, 212 
N.W. 709, 203 Iowa 1139. 

32. Mo.—Cassidy v. Metcalf, 66 Mo. 
519. 

53 CwJ. p 969 note 7. 

33. Okl.—Gault V. Spears, 256 P. 616, 
126 Okl. 126. 

34. Ill.—Dazey v. Binkley* 121 N.B. 
165, 285 111. 513. 
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which he is entitled under the true agreement.®^ 
Furthermore, where defendant has committed a 
fraud, plaintiff is not bound to return money re¬ 
ceived as a condition precedent to bringing suites 
The doctrine of restoration of the status quo has 
been held not to apply where defendant knew of 
plaintiffs mistake and, where a carrier has 
delivered goods according to the instructions of 
the shipper’s agent, it is entitled to correction of 
the bill of lading by inserting the name of the con¬ 
signee omitted therefrom by mistake, notwithstand¬ 
ing the shipper could not be put in status quo.^* 
A party is not precluded from maintaining an ac¬ 
tion for reformation by his inability to place de¬ 
fendant in the position originally intended by the 


parties when this has already been done;S9 and, 
where the wrong land was conveyed by mistake, 
the revesting in the grantor of the title to* the 
land mistakenly granted, and the vesting in the 
grantee of the land intended to be conveyed, oper¬ 
ates to restore the status quo according to the equi¬ 
ties of the case.^® 

Futility of tender; amount. A tender need not 
be made, by a party seeking reformation, where it 
would be futile^i or where the amount that he 
should pay is indefinite and can be determined only 
by litigation.^2 Where formal tender has been ex¬ 
cused, the party opposing reformation cannot pre¬ 
vail on the ground that the tender was not of 
sufi&cient amount.^5 


IV. MATTERS OP REFORMATION 


§ 37. In General 

The power to reform instruments Is not confined to 
the correction of erroneous omissions or insertions, but 
includes the correction of indefinite or inaccurate ex¬ 
pressions. 

The power to reform instruments is not confined 
to the correction of erroneous omissions or inser¬ 
tions but includes the correction of indefinite or 
inaccurate expressions,^^ and may be exercised 
to make a note conform to the mortgage securing 
it^e or vice versa^® with respect to dates of ma¬ 
turity, or to make a contract with a drainage dis¬ 
trict conform to the bid as accepted.^^ So a mort¬ 
gage given by the accommodated party as security 
for an accommodation note of the mortgagee may 
be reformed to correct a mistake as to the par¬ 
ties to such note.^8 Ordinarily mere clerical errors 
are not the subject of reformation.^^ 


§ 38. Terms and Conditions of Writings 

Reformation is proper where an instrument contains 
terms and conditions which the parties never intended 
shouid be so expressed and which one party was under 
no legal or moral obligation to make and on which the 
other party In good conscience has no right to Insist. 

Where in an instrument there are terms and con¬ 
ditions which one party was under no legal or moral 
obligation to make, and on which the other party in 
good conscience has no right to insist, and which 
the parties never intended should be so expressed, 
reformation is proper.^® So mistakes as to the 
condition of one’s title,or the correctness and 
regularity of antecedent proceedings,^^ or involv¬ 
ing the mere use of repugnant terms, after a suflS- 
ciently accurate description of iproperty,®^ or the 
use of one term where another was intended^^ 
may be corrected. 


35- Ga.—Parnell v. Wooten, 48 S.B. 

2d 678, 202 Ga. 448. 

63 CJ. p 969 note 10. 

36. Tex.—^Robertson v. IDuncan, Civ. 
App., 71 S.W.2d 697, error dis¬ 
missed 75 S.W-2d 876, 124 Tex., 40. 
modified on other grounds Duncan 

V. Robertson,. 106 S.W.2d 214, 129 
Tex. 637 

63 O.J. p 969 note 11- 

87- Wash.—Aberdeen v. Wiley, 111 
P. 467, 60 Wash. 434. 

53 C.J. p 969 note 12. 

38. Tex.—City ISTat Bank v. M Paso, 
etc., R. Co.. CivApp., 225 SkW. 391, 
afiElrmed 43 S.Ct 640, 262 U.S. 695, 
67 L..BJfL 1184. 

39. Mich.— Nlsbett v- MUner, 124 N. 

W. 22, 169 Miclju 887. 

68 C.J. P 96? note 14. 

40. Ark.—St liOuis, e^c., R- Co. v. 
McConnell, 161 S.W. 496, 110 Ark. 
806. ‘ 

. \ ) i ~ - 

41. Kan.—Home Owners’,Siaan Corp. 


V. Oakson, 173 P.2d 257, 161 Kan. 
755. 

42. Kan.—Home Owners' Loan Corp. 

V. Oakson, supra. 

43. Mich.—Weinburgh v. Saier, 6 N. 

W. 2d 921, 303 Mich. 640. 

44- N.J.—S. P. Dunham & Co. v. 26 
Hast State Street Realty Co., 36 
A2d 40, 134 237. 

Power to reform as limited by stat¬ 
ute of frauds see Frauds, Statute 
of S 245. 

45. Ala.—Consumers' Coal, etc., Co. 
V. Yarbrough, 69 So. 897, 194 Ala. 
482. 

46. Cal.—^Tarke v. Bingham, 66 P. 
769, 123 Cal 163. 

47- Iowa.—GJellefald v. Drainage 
Dist No. 42, 212 N.W. 691, 203 
Iowa 1144. 

48. Or.—Webster v. Rogers, 171 P. 
. 197, 87 Or. 647. 

63 C.J. p 963 note 13. i • 

Reformation as to parties see infra 

Ml. 


49. S.D.—Castle v. Gleason, 141 N. 
W. 616, 31 S.D. 690. 

63 C.J. p 923 note 31. 

Correction of clerical mistakes in 
names of parties to contract see 
Infra 9 41. 

50. Mass.—^Bustls Mfg. Co. v. Saco 
Brick Co.. 84 N.B. 449, 198 Mass. 
212 . 

63 C.J. p 953 note 14. 

Ofiloial bond was properly reformed 
to express intention of parties to exe¬ 
cute bond in conformity with statute. 
—^Huffstuttler v. Stata 89 S.W.2d 721, 
183 Ark. 993. 

51. Pla—Lovell t. Wall, 12 So. 679, 
31 Fla. 73. 

62. Fla—^Lovell v. Wall, supra 

53. IlL—^Post V. Springfield First 
Nat. Bank, 28 N.11 978, 138 Ill. 659. 

Reformation as to matters of descnp- 
tion see Infra $ 42. 

54. Cal.-^House v. McMullen, 100-P- 
344, 9 Cal.App. 664. 

63 C.J. p 963 note 18. . , 

Names of parties see Inflta 5 
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A general release may be reformed so as to cover 
only the right with which the parties were dealing 
and which they intended to release.^^ 

Erroneous insertion. Where something has, 
through mistake or mistake and fraud, been put 
into an instrument which should not be there, 
ordinarily equity will rectify the matter.56 Thus 
reformation will lie where there has been an er¬ 
roneous insertion of terms or conditions to assume 
a mortgage,57 to release the purchase money in a 
bill of sale,5^ or to grant only a life estate instead 
of a fee5® or an absolute fee instead of a rever¬ 
sion,® 5 where no estoppel has arisen in favor of 
a third person®^ and the applicant’s failure to dis¬ 
cover the insertion is satisfactorily accounted for.®2 

Erroneous omission. It is competent for equity, 
as far as it is right and proper, to supply the omis¬ 
sions where terms and conditions have been omitted 
by mistake from instruments,®® such as bills of 
sale,®^ bonds,®® contracts,®® deeds,®7 leases,®® mort¬ 
gages,®® notes,70 or voluntary trust settlements 
made without professional advice.7i As discussed 
infra § 62, such power does not extend to the ref¬ 
ormation of an omission of a release of homestead 
in a conveyance of land, where such release is a 
statutory requirement, nor will such power be exer¬ 


cised where a forfeiture would necessarily result 
from the operation of the decree of reformation ;72 
and where no evidence of omission is introduced by 
the party alleging it, and the other party denies the 
allegation, if the language of the instrument is di¬ 
rect and certain and without ambiguity, it is not 
subject to reformation.7® 

Matters of inducement. Statements made by one 
party during Ibe negotiations as an inducement to 
the other to enter into the contract, but not intend¬ 
ed to form a part thereof, will not be inserted in 
the instrument.74 

Consideration, Where a consideration has been 
agreed on in a contract, and incorrectly expressed 
in the instrument embodying it, a decree to re¬ 
form is proper.75 Accordingly an arithmetical mis¬ 
calculation whereby the consideration has been 
placed too large may be reformed.7® A deed which 
erroneously stated that it was made as a donation 
may be reformed so as to express the true consid- 
eration.77 

§ 39. Defective Execution 

Equity may reform the defective execution of an in¬ 
strument uniess, according to some authorities, the de- 


65. Md.—^England v. Universal Fi¬ 
nance Co., 47 A 2d 38D, 186 Md. 432 
—^Vincent v. Palmer, 19 A.2d 183, 
179 Md. 376. 

56. Kan.— Corpus Juris cited in 
Federal Land Bank of Wichita v. 
Bailey. 134 P.2d 409. 412, 156 Kan. 
464. 

Ohio.—State Sav. & Loan Ass’n v. 

Engle, App., 72 N'.E.2d 779. 

53 C.J. p 954 note 22. 

57. Ala.—^McKleroy v. Dishman, 142 
So. 41, 225 Ala. 131. 

Colo.—^Hooper v. Capitol Life Ins. 

Co., 20 P.2d 1011, 92 Colo. 376. 
N.J—Clohon V. Chrissanthls, 152 A. 
647, 9 N.J.Misc. 1. 

Ohio.—State Sav. & Loan Ass’n v. 

Engle, App., 72 N.E.2d 779. 

53 C.J. p 954 note 23. 

58. N.C.—Collett v. Frazier, 56 N.C. 
80. 

59. 111.—Teel v. I>annihoo. 82 K.E. 
844, 230 III. 476. 

53 C.J. p 964 note 26. 

60. N.X.—Schrleber v. Goldsmith, 79 
N.T.S. 846. 39 Mlsc. 381. 

Estate or interest created in deeds 
generally see infra $42. 

61. N.T.—^Real Estate Trust Co. v. 
Balch, 45 ^.Y.Super. 528. 

Estoppel see supra $ 32. 

62. N.T.—^Real Estate Trust Co. v. 
Balch, supra. 

Excuses for delay see infra § 69. 
Negligence as defense see Infra $ 42. 


63. Ala.—Owens v. Lackey, 25 So.2d 
423, 247 Ala 537. 

Kan.—Corpus Juris dted in Federal 
Land Bank of Wichita v. Bailey, 
134 P.2d 409, 412, 150 Kan. 464. 

Parties to instruments see infra $ 
41. 

64. Ga—^Nelson v. Spence, 68 S.B. 
697, 129 Ga 35. 

65. Iowa—^Poley v. Hamilton, 67 N. 
W. 439, 89 Iowa 686. 

53 C.J. p 954 note 33* 

66. U.S.—^Massachusetts Bonding & 
Ins. Co. V. Lundy, C.C.A.Iowa, 160 
P.2d 680—Board of Com'rs of Port 
of New Orleans v. U. S., 69 Ct.Cl. 
52. 

Cal.—^Jefferson v. Pietroroia, 64 P.2d 
7, 5 Cal.2d 222—Calhoun v. Downs, 
297 P, 548. 211 Cal. 766. 

Ga—West Lumber Co. v. Moore, 175 
S.E. 642, 179 Ga 302. 

Mich.—^Amick v. Hickey, 235 N.W. 
859, 254 Mich. 37. 

53 C.J. p 954 note 34. 

67. Ala—Owens v. Lackey, 25 So.2d 
423, 247 Ala 537. 

Neb.—^Kear v. Hausmann, 41 N.W.2d 
850, 152 Neb. 612. 

53 C.J. p 954 note 35. 

Omission of technical words of in¬ 
heritance conveying estate in fee 
simple see infra $ 42. 

Assumption of mortgages and encum¬ 
brances 

Ga.—^West Lumber Co. v. Moore, 176 
S.E. 642, 179 Ga. 303. 
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Kan.—^Federal Land Bank of Wichi¬ 
ta V. Bailey, 134 P.2d 409, 156 Kan. 
464—Stephenson v. Elliott, 36 P. 
980, 53 Kan. 550. 

68. Mo.—St Louis 221 Club v. Mel¬ 
bourne Hotel Corp., App., 227 S.W. 
2d 764. 

63 C.J. p 954 note 36. 

69. Cal.—^Kee v. Davis, 70 P. 294, 
671, 137 Cal. 456. 

Kan.—Stephenson v. Elliott, 86 P. 
980, 53 Kan. 650. 

70. Mich.—^Montz v. Reutter, 256 N. 
W. 351, 268 Mich. 367. 

53 C.J. p 954 note 39. 

71. Pa—Jackson v. Pennsylvania L. 
Ins., etc., Co., 2 PaDlst 225. 

72. Wis.—^Mills V. Evansville Sem¬ 
inary. 2 N.W. 660. 47 Wis. 354. 

Fact that reformation works forfei¬ 
ture as defense see infra $ 43. 

73. N.D.—^Merchants’ State Bank v. 
Belghle, 199 N.W. 592, 49 N.D. 354. 

74. Or.—Dolph V. Lennon’s, Inc., 220 
P. 161, 109 Or. 336. 

53 C.J. p 955 note 44. 

75. Ky.—Neuenberger v. Neuenberg- 
er, 29 S.W. 617, 16 Ky.L. 710. 

53 C.J. p 955 note 45. 

76. N.T.—Cortland Howe Ventilat¬ 
ing Stove Co. V. Howe, 36 N.T.S. 
701, 92 Hun 113. 

53 C.J. p 955 note 46. 

77. La—^Taylor v. Taylor, App., 23 
<So.2d 563, affirmed 24 So.2d 74, 208 
La 1058- 
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feet consists In not making the execution according to 
statutory requirements. 

Where an intention fails of expression because of 
a defective execution of an instrument, and there 
is no countervailing right, equity may reform'^s 
unless the execution is so defective as to show no 
meeting of the minds,^^ or, although there is some 
authority to the contrary,^® unless the defect con¬ 
sists in not making the execution according to stat¬ 
utory requirements.81 

Omission of seal or scroll* Where a seal or 
scroll by mistake is omitted from an instrument 
which purports to be under seal, chancery may sup¬ 
ply the defect,82 even though the omission resulted 
from a mutual mistake of law.22 Where, however, 
a sheriffs deed is not sealed, it has been held that 
the imperfect execution may not be aided,^^ al¬ 
though the omission has been supplied where the 
proceedings leading up to the deed were regular.85 

Defective acknowledgment. In accordance with 
the rule discussed supra § 11 that equity will not 
reform an instrument which is invalid because not 
in compliance with a statutory requirement, a de¬ 
fective acknowledgment will not be reformed where 
an acknowledgment in the form required by stat¬ 
ute is essential to the validity of the instrument.*® 
Hence, as stated infra § 61, married woman may 
not be compelled to correct a deed which she has 
defectively acknowledged; and likewise equity will 
not act to remedy a mistake in the certificate of ac¬ 
knowledgment of a deed,®*^ or of a release of home¬ 
stead,®* although made by the officer acknowledg¬ 


ing it,*® or of the assignment of a tax certificate,*® 
unless such a course is authorized by statute.*^ 

Lack of proper witnesses. If by mistake a deed 
is attested by an incompetent witness it may be 
established as against the grantor,** and although 
it has been said that a defect in the execution of 
a mortgage, as where there is but one witness when 
there should be more, may be remedied against the 
mortgagor** and those acquiring from him with 
notice,*^ and a similar defect in the execution of an 
appointment may be supplied in favor of a pur¬ 
chaser for value,** there is authority to the effect 
that an instrument not executed agreeably to stat¬ 
utory requirements in that the name of a necessary 
witness who was present at its execution was not 
subscribed, passes no interest and will not be re¬ 
formed against a third person who acquires title 
by conveyance from the owner,*® or against his 
tenant in possession,**^ although they took subse¬ 
quently to the record of such defective instrument 
and with knowledge thereof.** The mistake of a 
testator in not having the requisite number of sub¬ 
scribing witnesses to his will is beyond equitable 
relief.** 

§ 40. Nonexecution 

Equity will not by reforming an Instrument aid the 
nonexecution of a power. 

Equity will not, by reforming an instrument, aid 
the nonexecution of a power.^ However, where 
all the parties to a bond believed that it had been 
regularly executed and intended that it should be, 
reformation may be had as against the surety 


78. Tex.—State v. Ferlstein, Civ, 
App., 79 S.W.2d 143, error dis¬ 
missed. 

58 C.J. p 955 note 47. 

79. N.D.—^EAster v. Mason, 99 N.W. 
1083, 18 N.D. 107. 

80. Vt.—Beardsley v. Knight, 10 Vt. 
185, 83 Am.D. 193. 

53 C.J. p 955 note 49. 

81. Md.—Smith v. Bowes, 88 Md. 
463. 

58 O.J. p 955 note 50. 

Reformation of invalid instrument in 
general see supra S 11* 

82. Or.—Smith v. Cram, 280 P. 812, 
118 Or. 313. 

53 C.J. p 955 note 51. 

83. Ga.—^Allen v. Rider, 76 Ga. 674, 
2 Am.S.R. 63. 

Mistake of law as ground for ref¬ 
ormation generally see supra fi 27. 

84. Mo.—Moreau v. Detchemendy, 18 
Mo. 622. 

53 C.J. P 955 note 63. * 

Correction of misdescription in sher- 
UTs deed see infra 6 42. 

76 C. J.S.—26 


Reformation of instrument executed 
under statutory power see supra 
5 12 . 

85. IlL—Gilbreath v. DUday, 38 N.B. 
672, 162 IlL 207. 

86. 111.—Lindley v. Smith, 68 Ill. 
250. 

87. Ill.—^Lindley v. Smith, supra. 

88. Ill.—Johnston v. Dunavan, 17 
I11.APP. 69. 

Reformation as to homestead claim¬ 
ants generally see infra S 62. 

89. HL—Johnston v. Dunavan, su¬ 
pra. 

90. Ind.—'Williamson v. Hitner, 79 
Ind. 233. 

91. Ohio.—Dengenhart v. Cracraft, 
36 Ohio St. 549. 

68 C.J. p 956 note 62. 

92. Conn,—Carter v. Champion, 8 
Conn. 649, 21 Am.D. 696. 

93. Ga—^McCrary v. AusteU, 46 Ga 
460. 

Minn.—^Ross v. Worthington, 11 
Minn. 438, 88 AJn.D. 95. 
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Persons as to whom reformation may 
be had in general see infra 8 54 et 
seq. 

94. Minn.—^Ross v. Worthington, su¬ 
pra 

95. N.Y.—Schenck v. Ellingwood, S 
Bdw. 175. 

Persons entitled to reformation in 
general see infra § 47 et seq. 

96. Ohio.—^Langmede v. Weaver, 60 
N.E. 992, 65 Ohio St. IT. 

Reformation as against subsequent 
purchaser generally see infra {63 
et seq. 

97. Ohio.—^Langmede v. Weaver, su¬ 
pra 

98. Ohio.—Langmede v. Weaver, su¬ 
pra 

99. Mias.—Nutt v. Nutt, Freem. p. 
128. 

1. Mass.—Gordon v. O'Brien, 71 N.B. 
2d 221, 320 Masa 739-^Freeman v. 
Fishman, 139 N.E. 846, 245 Masa 
222 . 

63 C.J. P 966 note 71. 
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thereon with respect to the obligor’s inadvertent 
failure to execute it.^ 

§ 41. Defect of Parties 

As a general rule, errors or misdescriptions In an In¬ 
strument as to the parties may be reformed. 

As a general rule, errors or misdescriptions in 
an instrument as to the parties may be reformed.^ 

Parties to bills and notes. A note executed by 
the officers of a corporation for a debt of the com¬ 
pany, but by mutual mistake made their own o-b- 
ligation instead of the company's, may be re¬ 
formed,^ but this relief has been denied such offi¬ 
cers where nothing appears on the face of the note 
to show a corporation back of thera.5 A mistake 
whereby a party is made a payee instead of a draw¬ 
er in a bill of exchange may be corrected;® and 
a complainant whose agent takes notes in his own 
name instead of in the name of his principal, and 
neglects to make a transfer, may be entitled to re¬ 
form the notes so that they may be deemed to be¬ 
long to the principal.^ So equity may substitute 
the name of the intended payee for one mistakenly 
on a note in his stead;® and, where the maker of 
an accommodation note left the name of the payee 
out by oversight, the indorsee may sue in equity 
to have the note reformed to show the intention 
of the maker,® even after the lapse of a reasonable 
time,i® and although the note may not be negotia- 
ble.il A negotiable instrument may be reformed 
to show that it was signed by an agent for the 
purpose of binding his principal only,l 2 g^ch 
reformation may be accomplished by adding a 
signature.15 


Parties to bonds. A court of equity may rectify 
the omission of the name of a party to a bond^^ 
or the insertion through a clerical error of a wrong 
name in a bond,i® as where there has been a mis¬ 
nomer of the obligee,!® or where a bond has been 
made payable to a constable who levied the ex¬ 
ecution instead of to the execution plaintiff.!'^ If 
through mutual mistake a bond intended to be to 
plaintiffs in an action was made instead to their 
agent prosecuting the action, it may be reformed.!® 
So, where the obligees in a bond securing to them 
the good will of the obligor in a certain business 
consented to changes in the membership of their 
firm, relying on the validity of the bond, and the 
obligor repeatedly assented to liability before and 
after such changes, a court of equity will reform 
the instrument to protect the new parties in the 
business.!® 

Parties to contracts. It has been held that a court 
of equity may not add parties or substitute other 
parties for those appearing on the face of a con¬ 
tract since the effect would be to make a new con¬ 
tract,®® but this rule has been limited to contracts 
apparently complete as executed, where there is 
nothing to indicate that any other person could be 
interested therein;®! and the mistaken use of names 
of parties appearing in a contract may be rectified 
in order to carry out the real agreement of the con¬ 
tractors.®® Thus where, in a printed form, the 
name of a firm^s predecessor was stricken in one 
paragraph, but not in another, the latter may be re¬ 
formed by substituting the new firm’s name,®® 
and the name of a party may be added where it 
clearly appears on the face of the instrument that 


2. Md.—i^na Indemnity Co. v. Bal¬ 
timore, etc., R. Co., 84 A. 166, 117 
Hd. 528. 

Reformation sus against surety gen¬ 
erally see infra § 64. 

3. Wash.—lAkers v. Sinclair, 226 P. 

. 2d 225. 

Statutes of frauds as limiting pow¬ 
er of court to reform instrument 
see Frauds, Statute of § 245. 

4. Mont.—^Bitter Root Creamery Co. 
V. Muntzer, 300 P. 251, 90 Mont 77. 

58 C.J. p 956 note 78. 

Reformation as against principal 
generally see infra S 63. 

5. Cal.—San Bernardino Nat Bank 
V. Andreson, 82 P. 188, 8 CaLUnrep. 
Cas. 771. 

a. Ky.—Scales v. Ashbrook, 1 Mete. 
858. 

7. Mich.—Walt V. Axford, 29 N.W. 
698, 68 MiclL 227. 

8. Md.—Pocomoke City Nat Bank 
V. Crockett 125 A. 712, 145 Md. 435. 

58 (XJT. p 956 note 77. 


9. Iowa—Farmers’ Lr. & T. Co. v. 
Brown, 165 N.W. 70, 182 Iowa 1044. 

Persons entitled to reformation in 
general see infra 9 54 et sea. 

10. Iowa—^Farmers’ Xi. & T. Co. v. 
Brown, supra 

Time to sue, limitations, and laches 
see infra'5 69. 

11. Iowa—^Farmers’ h. & T. Cb. v. 
Brown, supra 

12. Wash.—Akers v. Sinclair, 226 P. 
2d 225. 

13. Wash.—Akers v. Sinclair, supra 

14. Ind.—^Makeever v. Barker, 154 N. 
E. 692, 85 Ind.App. 418. 

68 C.J. p 956 note 81. 

15. Okl.^McClure v. Weigand Tea & 
Coffee Co., 12 P.2d 877, 158 Okl. 

115. 

16. Ala—<^ayle v. BCudsobi, 10 Ala 

116. 

17. Ind.—Bell v. Tanguy, 46 Ind. 49. 

18. N.C.—Archer v. McClure, 81 S. 
E. 1081, 166 N.C. 140, AnaCas.l916C 
180 . 


Reformation against principal gener¬ 
ally see infra 9 68. 

19. Vt—Smith V. Wainwright 24 Vt 
97. 

Estoppel see supra 9 82. 

20. Ala—Corpus juris died la 
Owens V. Lackey, 25 So.2d 428, 426, 
247 Ala 637. 

53 CJ. p 967 note 87. 

21. Cal.—•CS.lhoun v. Downs, 297 P. 
548, 211 Cal. 766. 

22. Ala—National Life & Accident 
Ins. Co. y. Sattold, 144 So. 816, 225 
Ala 664. 

53 C.J. p 957 note 89. 

Clerical mistakes 

(1) Clerical mistakes in names may 
be corrected.—^Bryant Electric Co. v. 
Stein, 111 A. 204, 96 Cona 211—58 C. 
J. p 957 note 99. 

(2) Reformation because of cleri¬ 
cal mistakes generally see supra 9 
87. 

23. Ohr.—Albany State Bank v. Anth¬ 
ony, 254 P. 806, 121 Or. 277. 
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it has been omitted.^^ So, where there has been 
a mutual mistake, or mistake on one side and fraud 
on the other, and all parties interested are before 
the court and no rights of innocent persons are 
affected, the equitable remedy extends even to the 
insertion of names in an agreement.^® 

Parties to deeds, A bill will lie to correct an 
alleged mistake in a deed wherein the wrong per¬ 
son is named as gTantee,^® to strike the grantee’s 
husband*s name from a deed conveying title to 
them jointly where the wife alone made the pur¬ 
chase,to strike the name of the grantor’s sup¬ 
posed wife as cogfrantor bn discovery of the in¬ 
validity of their marriage,to reform a convey¬ 
ance to a husband and his heirs when a father in¬ 
tended to convey to his married daughter and her 
bodily heirs,to insert the name of the wife when 
land is mistakenly cxxiveyed to the husband alone, 
instead of to the husband and wife,^® to right a 
misspelling of the grantee’s name^l or a misnomer,^2 
or to supply the erroneous omission in the body 
of the deed of the names, of the grantor or gran¬ 
tors but it has been held that the omission of 
the name of a party required in the deed by statute 
may not be remedied.^^ A deed which named as 
grantee the estate of a person known to be deceased 
instead of his executor as the parties intended may 
be reformed by inserting the name of the execu¬ 
tor as grantee.®^ 

A deed of trust may be reformed by inserting the 
name of an omitted trustee so that the intent of 
the maker manifest on the face of it may be car¬ 
ried outA mistake as to the beneficiaries may 
also be rectified,37 even to the extent of preventing 
former creditors embraced as beneficiaries by mis¬ 


take from claiming to the prejudice of the wife 
and children.38 A deed of trust executed by ofli- 
cers of a corporation in their own names for the 
corporation instead of in the name of the corpora¬ 
tion as intended may be reformed.^® 

Parties to leases. Errors or misdescriptions as 
to the parties to a lease may be reformed^® A 
lease may be reformed by inserting the name of the 
actual owner instead of another fraudulently in¬ 
serted in its stead,^i and the fact that such lease 
is under seal does not change the rtile-^3 

Parties to mortgages. When a mortgage itself 
supplies the means of correcting an omission as to 
parties, it may be reformed^3 So equity may cor¬ 
rect the mistaken use of the name of one party 
where another was intended^^ or the unauthorized 
use of an agent’s name instead of that of the prin- 

cipal>5 

§ 42. Matters of Description 

a. In general 

b. Contracts to convey land 

c. Deeds 

d. Mortgages 

e. Other instruments 

a. In Gleneral 

An Instrument containing a misdescription may be re¬ 
formed, provided the correction Is made without preju¬ 
dice to the rights of Innocent third persons. 

Since the effect of a false description in an in¬ 
strument, occasioned by mutual mistake, or mis¬ 
take on one side and fraud on the other, is not to 
express what the parties intended by the execution 
of the instrument, such misdescription is generally 


24. Cal.—Calhoun v. Downs, 297 P. 
548, 211 Cal. 766. 

25. N.T.—Portugal r. Reismau, 183 
N.T.S. 190, 192 App.IMv. 492. 

26. Ky.—O'Donnell v. O'Donnell, 202 
S.W.2d 999, 305 Ky. 60. 

Pa.—^Burke v. Union Imp. Co., Com. 

PI., 26 Wash.Co. 91. 

58 CJ. P 957 note 1. 

27- Iowa.—Courtright v. Courtright, 
19 N.W. 256, 63 Iowa 356. 

Ky.—Sears v. Sears, 147 S.W.2d 1035, 
286 Ky. 371. 

28. N.C*—^Burleson v. Stewart, 106 
>S.B. 182, 180 N,C, 584. 

53 C,J, p 957 note 8. 

29. Ky.—Mattingly T. SpeaJE, 4 Bush 
816. 

30. HI.—^Remus v. Schwass, 92 NJl 
2d 127, 466 IlL 63. 

53 a J. p 957, note 6. 

31. Cal.—Oatman v. Niemeyer, 278 
P. 1043, 207 Cal.424' 


32. Iowa.—^Rankin v. Miller, 43 Iowa 
'll. 

33. Ind.—Parish v. Camplin, 37 NJSL 
607, 139 Ind. 1. 

58 CJ. p 957 note 8. 

34. Ala.—Owens v. Lackey, 25 6o.2d 
428, 247 Ala. 537. 

53 C.J. p 958 note 9. 

Execution at variance with statutory 
requirements generally see supra 
S 89. 

35. Neb.—^Fisher v. Standard Inv. 
Co., 16 N.W.2d 356, 146 Neb. 80. 

36. Mo.—^Burnside v, Wayman, 49 
Mo. 356. 

63 O.J. P 958 note 11. 

37. Wis,—Sydnor v. Palmer, 29 TVis. 
226. 

53 C.T. p 958 note 12. 

38. Ky.—McCann, v. Letcher, 8 B. 
Mon. 320. 

39. Colo.—Denver Brick, eto^rCa ^v. 
McAllister, 6 Colo, 261. 
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HL—West V. Madison County Agri¬ 
cultural Board, 82 IlL 205. 

40. N.Y.—John F. James & Sons v. 
Burdeau, 18 N.T.S.2d 86, 258 App. 
Div. 1077. 

41. N.T.—^Zimmerman v. Goodman 
Mortg., etc., Co., 191 N.T.S. 698. 

53 C.J. p 958 note 16. 

42. N.T.—Zimmerman v, Goodman 
Mortg., etc., Co., supra. 

43w U.S.—^P€u:lln V. Stone, C.C.Mo., 
48 F. 808. 

53 C.J. p 958 note 18. 

44. Mo.—^Exchange Bank v. Russell, 
50 Mo. 581. 

53 C.J. p 958 note 19. 

45. Mich.—Wait v. Axford, 29 N.W.‘ 
692, 68 Mlcb. 227. 

53 C.J. p 958 note 20. * 

Reformatlpn as against prlncia^ ii^ 
i general see Infta S 68. 
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reformable,^® provided the correction is made with¬ 
out (prejudice to innocent grantees of the title.*’ 

h. Contracts to Convey Land 

A misdescription In a contract to convey land may 
be reformed. 

Equity may reform contracts to convey land 
where there is inserted therein a wrong descrip¬ 
tion, ^8 whether of location^^ or of quantity,^® and 
this is especially true where the description was 
a material inducement to the purchase.®^ However, 
where the contract shows that the parties intended 
to risk the contingency of quantity whatever it 
might be, equity will not, in the absence of fraud, 
interfere.®2 Reformation may be had to insert 
a more particular description of the property®® 
or a reservation of certain property included in the 
contract by mistake.®^ 


c. Deeds 

(1) In general 

(2) Quantity or estate 

(1) In General 

A misdescription In a deed may be corrected. 

Generally a misdescription in a deed may be cor¬ 
rected,®® particularly where the grantee has gone 
into possession®® or the mistake is apparent on the 
face of the deed.®7 The rule has been applied 
where the description includes land not intended to 
be conveyed,®® as, for example, a strip of adjoining 
land®® or a separate tract;®® where the description 
fails to include land intended to be conveyed ;®i 
or where it fails to identify the land intended to 
be conveyed,®® as where the description is indefinite 
and uncertain®® or incomplete,®^ or applies to the 


46. Ala.—Kinney v. Kinney, 161 So 
798, 230 Ala 558. 

53 O.J. p 958 note 22. 

47. Pa—^Fallon v. Paris, 14 Montff. 
Co. 56. 

Reformation as to bona fide purchas¬ 
ers see infra S 59. 

48. m. —^Day V. Ft. Scott Inv., etc., 
Co., 53 IlLApp. 165, affirmed 38 N. 
EL 567, 153 Ill. 293. 

Wis.—^Kuester v. Rowlands, 26 N.T. 
S.2d 639, 250 Wis. 277. 

49. Okl.—Eakers v. Clopton, 184 P. 
2d 247, 199 Okl. 99, 173 A.L.R. 309. 

63 C.J. P 958 note 27. 

BO- Mich.—^Lane v. Neifert, 215 K.W. 

302, 240 Mich. 476. 

63 C.J. P 958 note 28. 

61. Tex.—Goil V. Jones, 8 S.W. 525, 
70 Tex. 572, 8 Am,S.R. 619. 

52. ICy.—Chilton v. Head, 237 S.W. 
422, 193 Ky. 768. 

63 C.J. P 959 note 30. 

53. Cai. —House V. McMullen, 100 P. 
344, 9 Cal.App. 664. 

54. Or.—Heltzel v. Baird, 176 P. 851, 
90 Or. 156. 

55. Ala—Kinney v. Kinney, 161 So. 
798, 230 Ala 558. 

Ark.—Smith v. Smith, 236 e.W.2d 886 
—^Tucker v. Davis, 208 S.W.2d 1003, 
212 Ark. 1028. 

Fla—Shell Creek Liand Co. v. Wat¬ 
son, 133 So. 621, 101 Fla 172— 
Williams v. Bettellni, 67 So. 857, 69 
Fla 193. 

Qa—Miller v. Rackley, 34 S.B.2d 438, 
199 Ga 870—^McDonald v. Mullins, 
29 S.E3.2d 507, 197 Ga 511. 

Iowa—Kessler v. Terrell, 186 N.W. 
16,192 Iowa 442. 

Kan.—Hough v. Munford, 164 P.2d 
92, 160 Kan. 672. 

La—Crowell & Spencer Lumber Co. 

V. Hawkins, 179 So. 21, 189 La 18. 
Md.—Hoffman v. Chapman, 84 A.2d 
488. 182 Md. 208. 


Mich.—^Maki v. Karvonen, 84 N‘.W.2d 
469, 322 Mich. 696. 

Miss.—Ford v. Smith, 137 So. 482, 
162 Miss. 138. 

Pa.—Umontown Sav. & Loan Co. v. 
Alicia Land Co., 13 A2d 66, 338 
Pa 227—^Kneger v. Rizzo, 161 A. 
483, 106 PaSuper. 429—^Torkavitch 

V. Berks County Trust Co., Com.Pl., 
43 Berks Co. 161—Moran v. Mur¬ 
ray, iCom.Pl., 61 Lack.Jur. 245. 

Tenn.—^First Nat. Bank of Fayette¬ 
ville V. Ashby, 2 Tenn.App. 666. 
Tex,—^Burress v. Byrd, Civ.App., 69 
S.W.2d 529, error dismissed. 

53 C.J. p 959 note 33. 

Persons against whom instrument 
may be reformed see infra $ 54 et 
seq. 

Omnibus desorlptioB. 

Grantee of realty under deed con¬ 
taining omnibus description of realty 
would be entitled to reformation of 
deed if grantor refused request to 
set out precise description of realty 
conveyed.—Williams v. Bowie Lum¬ 
ber Co., 38 So.2d 729, 214 La 750. 

56. Ark.—^Robertson v. Chronister, 
116 e.W.2d 1048, 196 Ark. 141, cer¬ 
tiorari denied 59 S.Ct. 90, 305 U.S. 
597, 83 L.Hd. 378. 

53 C.J. p 969 note 34. 

57- Ala—Greene v. Dickson, 24 So, 
422, 119 Ala 346, 72 Am.S.R. 920. 

53 C.J. p 959 note 35. 

58. Ala—City of Oneonta v. Sawyer, 
12 So.2d 82, 244 Ala 25. 

Md.—^Hoffman v. Chapman, 34 A2d 
438, 182 Md. 208. 

S.C.—Chisolm v. Pryor, 36 B.B.2d 21, 
207 S.C. 54. 

53 O.J. p 959 note 36. 

59. Ga—Gibson v. Alford, 132 S.E. 
442, 161 Ga 672. 

53 CJ. p 959 note 37. 

60. Iowa—^Herring v. Peaslee, 60 N. 

W. 650, 92 Iowa 391. 

53 C.J. P 960 note 38. 
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61. Fla—^Tampa Northern R. Co. v. 
City of Tampa, 140 So. 311, 104 
Fla 481, rehearing denied 141 So. 
298, 104 Fla 481. 

Md.—Hoffman v. Chapman, 34 A.2d 
438, 182 Md. 208—Savings Bank of 
Nanticoke v. Causey, 11 A.2d 470, 
177 Md. 673. 

N.C.—Crews v. Crews, 186 S.B. 156, 
210 N.C. 217. 

Pa—^Tourkavitch v. Berks County 
Trust Co., Com.Pl., 43 Berks Co. 
161. 

S.C.—Chisolm v. Pryor, 35 S.E.2d 21, 
207 S.C. 54. 

Tenn.—^First Nat. Bank of Fayette¬ 
ville V. Ashby, 2 Tenn.App. 666. 
Wash.—Omicron Co. v. Linge, 63 P. 

2d 627, 189 Wash. 157. 

53 C.J. p 960 note 39. 

62. Ind.—^Merchants', etc., Bldg. As¬ 
soc. V. Scanlan, 42 N.E. 1008, 144 
Ind. 11. 

53 C.J. p 960 note 40. 

Deed void for misdesoriptloii 
Reformation of deed may be had 
even though deed is so defective in 
matter of description as to be void. 
Ala—City of Oneonta v. Sawyer, 12 
So.2d 82, 244 Ala 45. 

Ill.—Carter v. Barnes, 26 Ill. 464. 
Miss.—Coleman v. White, 60 So.2d 
716. 

53 C.J. P 916 note 20 [a]. 

63. Ala—City of Oneonta v. Sawyer, 
12 So.2d 82, 244 Ala 25. 

Ark.—Blackwell v. Heard, 204 S.W.2d 
790, 212 Ark. 9. 

Miss.—Coleman v. White, 60 Bo.2d 
716. 

53 O.J. p 960 note 41. 

64. Md.—^Hoffman v. Chapman, 34 A. 
2d 438, 182 Md. 208. 

Tex.—Smith v. Gilbert, Civ.App., 32 
S.W.2d 901, affirmed Gilbert v. 
Smith, Com.App., 49 S.W. 2d 702, 86 
AL.R. 446. 

53 C.J. P 960 note 42. 
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land a description which does not describe it, but 
describes an entirely different tract,®® as where 
there is a mistake in direction,®® or the wrong lot,®^ 
section,®® township,®® or range*^® number is given 
in the description 

Reformation may be had where the description is 
ambiguous,71 where the parties believed that the 
description corresponded with the actual boundaries 
of the land intended to be conveyed, when in fact 
it did not,*^® or where no description appears in 
the deedJ® Reformation has been held proper, 
after payment of proper damages, to eliminate from 
a warranty deed land not owned by the grantor,^^ 

Reformation to include land not owned by gran-' 
tor. While it has been held that where a deed by 
mistake describes the vrrong land, it will not be 
reformed so as to describe a survey which the 
grantor does not own,^® a similar deed containing 
covenants of warranty and of quiet enjoyment 
has been reformed at the suit of the grantee who 
also sought to recover damages for breach of the 
covenants^® even against a remote grantor who had 
conveyed the premises to the immediate grantor 
with the same covenants.^^ 


Deeds of sheriffs and similar officers. The au¬ 
thorities are not uniform as to the correction of 
misdescriptions in a sherilTs deed, or a deed given 
by an administrator, commissioner, or the like; 
some courts hold that, where error is carried 
through all the proceedings into the deed, the mis¬ 
description will not be corrected,7® as where a judi¬ 
cial sale has intervened and the sheriff acts in the 
execution of a statutory power,*^® or where the ad¬ 
ministrator, commissioner, or like officer sells the 
land in pursuance of an order of the court.®® Also, 
the doctrine, discussed supra § 12, that equity will 
not reform a deed executed pursuant to a power 
conferred by statute has been held to apply and bar 
the reformation of a misdescription in a deed by 
a tax collector.®! On the other hand, it has been 
held that where the only error in such deed is a 
misdescription the doctrine that equity will not re¬ 
lieve the defective execution of a statutory power 
does not apply where the provisions of the statute 
have otherwise been complied witih.®^ Thus, where 
the mistake consists merely in a misdescription of 
the land intended to be conveyed, the deed of a 
sheriff,®® and, likewise, the deed of a commission- 


J6. Ind.—Comstock v. Coon, 85 N-H. 
909, 185 Ind. 640. 

M[d.—^Hoftman v. Chapman, 34 A.2d 
488, 182 Md. 208. 

Ala.—Traylor v. Clayton, 87 So. 
521, 205 Ala. 284. 

>3 C.J. p 960 note 44. 

W- Fla.—•Williams v, Bettelini, 67 
So. 857, 69 Fla. 198. 

>8 C.J. P 960 note 45. 

iS. Mich.—^Maki v. Karvonen, 84 N. 

W.2d 469, 822 Mich. 696. 

Wash.—Geoirhegran v. Dover, 194 P.2d 

897, 80 Wash.2d 877. 

>3 C.J. p 960 note 46. 

Neb.-^ox V. Ellsworth, 26 N.W. 
460, 18 Neb. 664, 53 Am.R. 827. 
ro. nL—MiUs V. Lockwood, 42 HI 
111 . 

n. Ala.—City of Oneonta v. Sawyer, 
12 So.2d 82, 244 Ala. 25. 

Sr.T. —Allen Properties v. Brydle, 72 
N.T.S.2d 554, affirmed 72 N.T.S.Sd 
293, 272 App.Div. 817, appeal de¬ 
nied 71 N.Y.S.2d 724, 272 App.Div. 
915, appeal dismissed 75 N.E.2d 628. 
297 N.T. 614. 

)8 C.J. p 960 note 49. 

r2. EAn.—Critchfleld v. Kline, 18 P 

898, 89 E:an. 721. 

>3 C.J. p 960 note 50. 

^ Cal.—Oatman v. Nlemeyer, 278 
P. 1048, 207 Cal. 424. 

^4. Mo.—^Martin v. Jones, 228 S.W. 
1051, 286 Mo. 574. 

Ill.—^Brickey v. Linnertz, 89 N.E. 
842, 241 Ill. 187. 

18 C.J. p 960 note 53. . 


78- Conn.—Butler v. Barnes, 21 A. 

419, 60 Conn. 170, 12 L.II.A. 273. 
53 C.J. p 961 note 54. 

Part ownership 

Beformation of deed by striking 
therefrom description of property 
actually conveyed and by inserting 
therein description of property in¬ 
tended to be conveyed would not be 
denied merely because of outstanding 
title in third person to undivided in¬ 
terest in property intended to be con¬ 
veyed, where such third person waa 
not party to reformation suit.—^Ben¬ 
der V. BandaU Bros., 5 S.B.2d 889, 189 
Ga. 197. 

77- Conn.—^Butler v. Barnes, 21 A. 

419, 60 Conn. 170, 12 L.BJL 273. 

53 C.J. p 961 note 55. 

78. Ind.—^Lewis v. Owen, 64 Ind. 
446. 

53 O.J. P 919 note 66. 

Beformation of description in mort¬ 
gage after foreclosure see infra 
subdivision d of this section. 
Property not seized, advertised, ox 
sold 

(1) Sheriffs deed could not be re¬ 
formed so as to include in descrip¬ 
tion of property seized and sold prop¬ 
erty of another character which rec¬ 
ord did not indicate was seized, ad¬ 
vertised, or sold.—W. B. Smith & Co. 
•V. Lowe, 134 So. 707, 16 La.App. 425. 

(2) Where clerk in recording deed 
had erroneously described property 
other than that conveyed and omit¬ 
ted land was not inventoried, ap¬ 
praised, ordered sold, advertised for 
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sale, or sold by grantee’s administra¬ 
tor to pay debts of his succession 
with other lands belonging to estate 
which were described according to 
government surveys in like manner 
as omitted land, sale of grantee’s 
lands according to the erroneous de¬ 
scription did not convey title to omit¬ 
ted land and hence omitted land re¬ 
mained in succession precluding ref¬ 
ormation by purchaser from vendee 
at succession sale so to have deed 
describe omitted land.—Fair v. Wil¬ 
liams, 175 Bo. 631, 187 La. 963. 

79. Ala.—’Henderson v. Hosfeldt, 27 
So. 415, 124 Ala 391. 

53 C.J. P 962 ncte 81. 

Instruments executed under power 
conferred by statute generally see 
supra § 12. 

80. Cal.—Hull V. Calkins, 69 P. 888, 
137 Cai. 84. 

58 C.J. p 962 note 82. 

81. Miss.—Bowers v. Andrews, 52 
Misa 596.’ 

82. Ky.—Forrester v. Howard^ 98 S. 
W. 984, 124 Ky. 215, 80 Ky.L. 876, 
124 Am.S.B. 394. 

58 C.J. p 962 note 84. 

83. Pa—Badnor Bldg., etc.. Assoc, v, 
-Scott, 120 A. 804, 277 Pa 56. 

58 C.J. p 968 note 85. 

Brror carried through entire proceed¬ 
ings 

Where, however, a mistake in the 
description of the property has been 
carried through the entire proceed¬ 
ings and the sheriffs deed, the pur¬ 
chaser is not entitled to have a courl; 
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cr,*4 the deed of an administrator or exec¬ 
utor, 85 or a g^ardian88 is subject to equitable 
correction just as any other instrument, especially 
where the rights of creditors are not thereby af¬ 
fected ;87 and it has been held, sometimes by rea¬ 
son of statute, that equity has jurisdiction to cor¬ 
rect misdescriptions in instruments conve 3 ring prop¬ 
erty, under decree of court, where the proof is 
clear and the rights of innocent third persons have 
not intervened, even though the mistake runs 
through the entire judicial proceedings.88 

Where a sheriff misdescribes land in a deed, it 
has been held that he may, under the supervision 
of the court issuing the deed, make a new deed, 
which will, as to all parties, privies, and purchas¬ 
ers having notice, relate back to the time of the 
sale,89 and that this is the only remedy in such 
cases.®® 

(2) Quantity or Estate 

A misdescription In a deed as to the quantity of the 
land or the estate conveyed may be corrected. 

Where quantity forms an essential ingredient of 
the contract, and the parties contracted for the land 
as containing a certain quantity, and not as sup¬ 
posed to contain it or thereabouts, equity will re¬ 
lieve if it develops that there was less or more 
land,®i and, whether a sale was made in gross or 
by the acre, relief will be granted if the parties 
were under a palpable mistake as to the quantity 
mentioned.®® Where realty is sold as of a cer¬ 
tain wid-th, the conveyance containing no reference 


to existing monuments, and the seller owns adjoin¬ 
ing property, he may not, on discovery that the lot 
sold is actually not as wide as described, reform the 
deed so as to limit it to the smaller quantity.®® So, 
where land is sold as a known, visible tract, with¬ 
out regard to its acreage, a misdescription may be 
corrected by substituting the correct number of 
acres for the incorrect number,®^ but this may not 
be done where the purchase price was arrived at 
by miscalculation of the number of acres at a speci¬ 
fied price per acre;®® and a shortage in the acreage 
called for by a deed is no justification for reform¬ 
ing the deed by including in it additional property 
where it is not clear that the parties intended to 
include such additional property.®® 

Description by metes and botmds. Where land is 
sold by metes and bounds, a mistake as to the num¬ 
ber of acres will not be corrected in the absence 
of fraud ;®7 but a description by metes and bounds 
does not preclude a court of equity from reform¬ 
ing the deed so as to express tihe true intent of the 
parties.®® 

Approximation of quantity. Where land is de¬ 
scribed as containing a specified number of acres 
“more or less,” or “about” a certain number, or a 
specified number “by estimation,” such words are 
intended to cover a reasonable excess or deficit,®® 
and a slight variation does not afford grounds for 
relief but if the difference between the real and 
the represented quantity is very great, equity may 
correct® Expressions of this nature may not, how¬ 
ever, be used to warrant the inclusion of some- 


of equity correct the deed so as to 
vest In him title to property which 
was not Included in the sheriff's ad¬ 
vertisement of the property to be 
sold.—^Trachtenberg v. Glen Alden 
Coal Co., 47 A.2d 820. 354 Pa. 521. 

84. Ky.—^Dewees v. Boaarth, 130 S. 
W. 797, 140 Ky. 14, rehearing denied 
and opinion extended 132 S.W. 563. 

63 C.J. p 963 note 86. 

85. Or.—Nolan v. Hughes, 93 P. 362, 
94 P. 604, 61 Or. 187. 

68 iC.J. p 919 note 65, p 968 note 87. 

86. N.C.—Scott v. Queen, 94 N.C. 
462. 

53 O.J. p 963 note 88. 

87. N.T.—Bartlett v. Judd, 23 Barb. 
262. 

Pa.—^Radnor Bldg., etc.. Assoc, v, 
Scott 120 A. 804, 277 iPa. 56. 

88. Ohio.—Gill V. Pelkey, 43 N.K 
. 991, 64 Ohio St 348. 

63 C.J. p 963 note 90, p 919 note 68. 

8?. Mo.—Hill Inv. Co. V. Peter Ger- 
"l&ii'eo., *«$ s-w. 102. 
in b.j: ^ off nol!4 29; 


90. Mo.—Ware v. Johnson, 55 Mo. 
500. 

53 C.J. p 917 note 40. 

91. Miss.—^Tillery v. Jones, 43 So.2d 
660. 

Tex.—Olvey v. Jones, 166 S.W.2d 977, 
137 Tex. 639. 

53 CJT. p 961 note 57. 

Royalty interest 

Where parties did not agree on 
sale of undivided interest in royalty 
under entire tract of land but in¬ 
tended sale of undivided interest in 
royalty as to designated number of 
acres, deed purporting to convey 
undivided interest in entire tract 
would be reformed, and vendor was 
not restricted to recovery of price of 
excess acreage in tract at agreed 
price per acre, 'and purchaser could 
not insist on right to retain such ex¬ 
cess where he had not offered to pay 
for it.—Olvey v. Jones, supra. 

92. Ky.—Chilton v. Head, 237 S. 
W. 422, 193 Ky. 768. 

53 C.J. p 961 note 58* 


Ohio Dea, Reprint, 176, 19 Cinc.L. 
Bui. 137. 

53 C.J. p 961 note 59. 

94. Ala.—Hataway v. Carnley, 73 
So. 382, 198 Ala. 39. 

53 C.J. p 961 note 60. 

96. Mo.—Clippard v. Kneibert 226 
S.W. 584, 206 Mo.App. 144. 

53 C.J. p 961 note 61. 

96. La—Nelson v. Bridgeman, 92 
So. 855, 152 La. 190. 

97. Tex.—^Dalton v. Rust, 22 Tex. 
133. 

98. Cal.—Home, etc., Co, v. Prletas, 
96 P. 308, 163 Cal. 680. 

99. Mont—Cox V. Hall, 168 P. 619, 
64 Mont 154. 

53 C.J. p 961 note 66. 

1. Old.—^Frost V. Reagon, 124 P. 13, 
32 Okl. 849. 

58 C.J, p 961 note 66. 

2. U.S.—Simmons Creek Coal Co. v. 
Doran, Va, 12 S.Ct 289, 142 XX.S. 
417, 36 L.Bd. 1063. 

53 C.J. p 961 note 67* 


93. Ohio.—^Rothschild v. BeU, 10 
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thing which it never was the intention of the par¬ 
ties to include.8 

Estate or interest conveyed. Subject to a suffi¬ 
cient showing of mutual mistake, or of mistake on 
one side and fraud or inequitable conduct on the 
other, the failure to insert certain technical “words 
of inheritance where an estate in fee simple is in¬ 
tended to be conveyed may be remedied.^ So, if the 
estate or interest intended to be conveyed is en¬ 
larged,5 curtailed,® or vests in a manner different 
from that in which the parties thereto intended that 
it should vest,*^ such misdescriptions may be cor¬ 
rected. The mistaken description® or omission® 
of a reservation will be righted; and if a trust is 
not properly declared in a deed it may be cor- 
rected,!® 

d. Mortgages 

Equity may reform a mortgage where It misdescribes 


§ 42 

the property mortgaged so as to Include land not Intend¬ 
ed to be mortgaged or to omit a part of the land which 
should be embraced in the mortgage. 

Equity may reform a mortgage when it misde¬ 
scribes the property mortgaged^! so as to include 
lands not intended to be included^^ or to omit a 
part of the lands which should have been embraced 
within the mortgage.^® The lack of a detailed de¬ 
scription of the lands mortgaged,!^ a description 
of the wrong piece of property,^® or a faulty de¬ 
scription of the right piece^® warrants relief when 
the mistake is clearly and satisfactorily proved 
and it may be corrected without prejudice to the 
rights of an innocent purchaser^^ or of creditors 
and subsequent mortgagees without notice.!® As 
discussed infra § 62, the remedy also extends to 
the correction of the mortgage of a homestead 
duly executed and acknowledged. A mistake in de¬ 
scribing the quantity of estate mortgaged may be 
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3. Mont.—Cox v. Hall, 168 P. 619, 
64 Mont 164. 

53 C.J. p 962 note 68. 

4. S.C.—Groce v. Benson, 167 S.E. 
151, 168 S.C. 145. 

58 C.J. p 962 note 71. 

6. Okl.—Oklahoma City Federal 

Sav. & Loan Ass*n v. Clifton, 80 
(P.2d 283, 183 Okl. 74— Gorprui Ja- 
ris cited In Setterstrom v. Phelan. 
78 P.2d 416, 417, 182 Okl. 463— 
Oorpns atixls dted in Newbem v. 
Gould, 19 P.2d 157, 160, 162 Okl. 
82. 

53 C.J. p 962 note 72. 
e. Okl.—Oklahoma City Federal 

Sav. & Loan Ass’n v. Clifton, 80 P. 
2d 283, 183 Okl. 74-^Coxpn8 Svxin 
cited la. Setterstrom v. Phelan, 78 
P.2d 416, 417, 182 Okl. 453—Corpus 
Juris dted la. Newhern v. Gould, 
19 P.2d 157, 160, 162 Okl. 82. 

68 C.J. p 962 note 73. 

Basement * 

Ga.—Carr v. Augusta Grocery Co., 
188 S.E. 631, 183 Ga. 346. 

7. Okl.—Oklahoma City Federal 
Sav. & Loan Asa’n v. Clifton, 80 P. 
2d 283, 183 Okl. 74— Corpus Juris 
dted in Setterstrom v. Phelan, 78 
P.2d 415, 417, 182 Okl. 463— Cot- 
pus Juris dted in Newbem v. 
Gould, 19 P.2d 167, 160. 162 Okl. 
82. 

68 C.J. p 962 note 74. 

Tenanoy by entirety, Joint tenants, 
tenants in common 
Maes.—Franz v. Franz. 82 N.E.2d 
206, 308 Mass. 262, 136 A.L.R. 1448. 
Mo,—Sanders vj Sanders, 211 S.W. 

2d 468, 367 Mo. 881. ^ 

53 0.0*. p 962 note 74 [b], CoJ. 
a, Mo,-^wens v. Carthage, etc., H. 

do., 86 ‘'b‘.“W. 987, 110 MoJlpp, 320. 
68 C.J. P 962 note 76; 
a' D.C.—BU^klns V. '^EPiudkln, 178 
F.2d 705, 86 310. 


La-—^Raney v. Gillen, App., 81 So. 
2d 496. 

Mo.—Beitz V. Deitz, 172 S.W.2d 866, 
351 Mo. 306. 

Okl.—Oklahoma City Federal Sav. & 
Loan Ass*n v. Clifton, 80 P.2d 288, 
183 Okl. 74—Corpus Joris dted in 
Setterstrom v. (Phelan, 78 P.2d 415, 
417. 182 Okl. 453—Corpus Jnris dt¬ 
ed In Newbem v. Gould, 19 P.2d 
157, 160, 162 Okl. 82. 

53 C.J. p 962 note 76. 

10. N.J.—^Fish V. New Tork Water- 
Proof Paper Co., 29 N.J.Ba. 16, 
amrmed 29 N.J.Eq. 610. 

63 C.J. p 962 note 77. 

11. Ala.—Cleckler v. Dawson, 8 So. 
2d 416, 243 Ala. 62—Ikard v. Em¬ 
pire Guano Co., 178 So. 87, 233 Ala. 
679. 

Ark.—Mayfleld v. Sehon, 172 S.W.2d 
914, 205 Ark. 1142, 

La.—^Federal Land Bank of New 
Orleans v. Bankston, 198 So. 886, 
196 La. 146. 

Mich.—Capitol Savings & Loan Co. 
V. Standard Savings & Loan Ass'n 
of Detroit, Mich., 250 N.W. 309, 
264 Mich. 650. 

Miss.—Ford V. Smith, 187 So. 482, 
162 Miss. 138. 

Mo.—Fancher v. Prock, 88 .S.W.2d 
179, 837 Mo. 1119.' 

; 41 C.J. p 405 note 36. 

Persons against whom mortgage may 
be reformed see ^fra 9 64 et sea. 
Persons entitled to reformation see 
infra S 47 et sea- 
Void mortgage ^ 

(1) The description in a mortgage 
will not be reformed where the mort¬ 
gage is void because given by the 
wife to secure her husband's debts. 
—Day V. Shiver, 38 So. 831, 137 Ala. 
186. 

(2) Reformation of invalid instru¬ 
ment generally see supra 9 IL 
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Mortgage of property mortgagor does 
not own 

IMiere the mortgage is by mis¬ 
take made to cover land which the 
mortgagor does not own, instead of 
land which he does own and which 
was meant to be mortgaged, the 
mortgagee has no right or equity In 
the land erroneously described in the 
mortgage; his remedy is to have the 
mortgage reformed so as to apply 
to the land really intended and then 
to foreclose.—Northrup v. Hotten- 
stein, 16 P. 445, 38 Kan. 263—41 C. 
J. p 405 note 37. 

12. N.T,—^Bartkowiak v. Kley, 9 N. 

T.S.2d 986. 

63 C.J. p 963 note 94. 

13- Mich.—Michigan Trust Co. V. 
Land Owners Ass’n, 284 N.W. 894, 
288 Mich. 323. 

N.Y.—^Bartkowiak v. Kley, 9 N.T.S. 
2d 986. 

63 C.J. p 963 note 96. 

14. Philippine.—^Bian Hln v. Tta 
Bomping, 48 Philippine 623. 

16. N.T.—Bartkowlak v. Kley, 9 N. 
T.S.2d 986. 

Wis.—Badger Sav. Bldg. & Loan 
Ass'n V, Mutual Bldg. & Savings 
Ass'n, 283 N.W. '466, 230 Wis. 146. 
63 C.J. p 963 note 97. 

16. Ark.—^Rix v. Peters, 204 S.W. 
845, 135 Ark. 193. 

53 C.jr. p 963 note 98. 

17. Mich.—Michigan Trust Co. ▼. 
Land Owners Ass'n, 284 N.W.'894, 
288 Mich. 323. 

53 C.J. p 963 note 1. 

Persons as to whom mortgage > 
be reformed see i^ra 

18. * Ohio.—German Nat. ^ Bacnk ▼. 
Bode, 24 Ohio Oir.Ct 662—Yout* 
v. Julliard, 10 Oibio* DeCn ^ Heprbq^ 

I 298, 20 CinaX«.Bidt< 26. « 
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rectifiedis to the extent of supplying technical 
words of inheritance,20 hut this ought not to be 
done in the case of a mortgage executed to prefer 
general creditors by a corporation after adjudica¬ 
tion of its insolvency where the mortgagees did 
not act to their detriment on the supposition that 
the larger estate had been conveyecL^i Where one, 
by mistake, builds a house on the lot of a third 
person adjoining one owned by him, and thereafter 
purports to convey to another, by describing his 
own lot, the house and the lot upon which it stands, 
taking a mortgage under the same description to 
secure the purchase price, and the mortgagor sub¬ 
sequently discovers the mistake and purchases of 
such third person the lot upon which the house 
stands, the mortgagee may, on crediting the mort¬ 
gagor with the amount of his outlay therefor, have 
the mortgage reformed to cover the land on which 
the house stands.22 

Indebtedness secured, A mistake in describing 
the indebtedness covered by a mortgage may be 
refonned,23 for example, so as to release a credi¬ 
tor beneficiary bound as surety,2^ or so as to cover 
a note, signed by a principal and surety as such, in¬ 
stead of one signed by a maker and indorsed by an 
indorser.26 

After foreclosure. While there is authority that 
equity may, after foreclosure, go back to the orig¬ 
inal mistake and reform the mortgage, decree, and 
deed in order to conform the instrument and pro¬ 
ceedings to the original and actual intention of the 
parties,26 it is generally held that, where the mis¬ 


take in description of the premises mortgaged has 
run through the foreclosure proceedings, such mis¬ 
take in the mortgage, in the decree, and in the deed 
will not be corrected by reformation.27 While 
there is authority that equity has jurisdiction on a 
proper showing made to correct the description in 
the original mortgage and to order another fore¬ 
closure and sale by the proper description,28 it has 
also been held that a mortgage is extinguished by 
a foreclosure decree and may not thereafter be re- 
formed.29 

A foreclosure deed may be reformed for omit¬ 
ting part of the premises described in the mortgage^® 
and in the advertisement or sale.2i 

Where foreclosure is by the exercise of a power 
of sale without resort to judicial proceedings, a 
misdescription in the mortgage and deed may be 
reformed.22 Where, under a deed of trust includ¬ 
ing, by mutual mistake, a certain tract when an¬ 
other was intended, the trustee sold the tracts and 
made a deed to the purchaser, the trustee’s deed 
may not be reformed where the deed of trust is 
not first reformed.22 

As to personalty. A chattel mortgage may be 
reformed so as to correct a wrong description,®^ 
to make the description certain,®® to specify the 
property intended to be included,®® to include prop¬ 
erty intended by the parties to be covered,®*^ to 
strike a description of property included by mis¬ 
take,®® or to include a debt which the parties agreed 
should be secured;®® but it has been held that there 


19. Wis.—(Lardner v. Williams, 74 
N.W. 346, 98 Wis. 514. 

53 C.J. p 963 note 4. 

80. N.J.—McMillan v. Fish, 29 NJ'. 
EJq. 610. 

53 C.J. p 964 note 5. 

81. N.J.—^Miller v. Savage, 48 A, 
1004, 62 N.J.Bq. 746. 

22. Ala.—^English v. Huckaba, 122 
So. 841, 219 Ala. 526. 

23. N.T.—Prior v. Williams, 3 Abb. 
l>ec. 624, 2 Keyes 530, 3 Keyes 231. 

53 C.J. p 964 note 7. 

Reformation of mortgage to con¬ 
form to due date in note secured 
see supra S 37. 

24. Ala.—Trapp v. Moore, 21 Ala. 
693. 

25. TJ.S.—In re Clarke. D.C.Va., 5 F. 
CaaJN‘o.2,848, 2 Hughes 405. 

26. Neb.—Parker v. Starr, 83 N.W. 
424, 21 Neb. 680. 

53 C.J. p 964 note 12. 

Reformation at instance of purchas¬ 
er on foreclosure see infra SS 50, 
52. 

27. Ala—Stewart v. Wilson, 87 So. 
550. 141 Ala. 405« 109 Am.S.R. 33. 


Mo.—Colin V. Moldenhauer, 92 S.W. 

2d 601, 338 Mo. 827. 

Pa.—^Trachtenberg v. Glen Alden 
Coal Co., 47 A.2d 820, 854 Pa. 521, 
172 A.L.R, 647. 

53 C.J. p 964 note 18. 

Suit to reform deed 
Although a mortgage, through mis¬ 
take, did not correctly describe the 
premises, the description in the 
mortgage cannot, after foreclosure 
and sherilTs sale, be reformed in a 
suit merely to reform the sheriiTs 
deed.—Stearns v. McHugh, 151 N.W. 
888, 36 S.D. 185. 

28. Ind.—Conyers v. Mericles, 75 
Ind. 443. 

53 C.jr. p 964 note 17. 

29. Ala.—^Davenport v. Biddle, 134 
So. 642, 223 Ala. 28. 

53 C.J. p 964 note 14. 

30. Ill.—Foster v, Clark, 79 Ill. 225. 
N.J.—Zlngsen v. Kidd, 29 N.J.Eq, 

516. 

31. IlL—Foster v. Clark, supra, 

32. Ala.—^Federal Land Bank of 
New Orleans v. Williams, 186 So. 
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689, 237 Ala. 318—Groulding Fertili¬ 
zer Co. V. Blanchard, 59 So. 485, 
178 Ala. 298. 

53 C.J. p 979 note 48. 

Reformation by purchaser at fore¬ 
closure see infra 8 52. 

33. W.Va.—^Harper v. Combs, 56 S.BL 
902, 61 W.Va. 661. 

53 C.J. p 965 note 18. 

34. Idaho.—Collins v. Brovm, 114 P. 
671, 19 Idaho 360. 

63 C.J. p 965 note 19. 

35. Idaho.—^Marchand v. Ronaghan, 
72 P. 781, 9 Idaho 95. 

53 C.J. p 966 note 20. 

36. Ga.—Wardlaw v. Mayer, 77 Ga. 
620. 

37. R.I.—^Ryder v. Ryder, 32 A. 
919, 19 R.I. 188. 

Tex.—Willis V. Hunger Improved 
Cotton Mach. Mfg. Co., 86 S.W. 
1010, 13 Tex.Civ.App. 677. 

38. Tenn.—Wright v. Market Bank, 
Ch., 60 S.W. 623. 

39. Tex.—^McLeod v. Kirkland, Civ. 
App., 184 S.W. 721. 
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may not be reformation after foreclosure in order 
to include property omitted by mistake.^® 

e. Other Listnunents 

Misdescriptions In a variety of Instruments have been 
corrected. Reformation of Instruments Involved In at¬ 
tachment proceedings has been denied. 

Other instruments in which misdescriptions have 
been remedied are antenuptial agreements,bills of 
sale,'bonds,^^ a commissioner’s report in parti- 
tion,44 contracts,46 deeds of gift,^® marriage settle¬ 
ments,paving certificates,^® and warehouse re¬ 


ceipts.^® Reformation of attachment proceedings, 
that is, of the return of tfhe writ of attachment,^! 
the judgment sustaining the attachment,^® the ad¬ 
vertisement of the sale,®® the certificate of purchase 
under the sale,®* and the bond for title,®® has been 
denied. 

Leases. A misdescription in a lease may be re¬ 
formed®® unless the effect would be to work an in¬ 
justice®*^ or unless the subject matter to be corrected 
was not a material inducement to the making of the 
lease.®® 


V. DEFENSES AND OBJECTIONS TO BELIEF 


§ 43. In General 

Reformation of an Instrument will not be granted 
where the general equities of the transaction are against 
the party seeking it. 

In an action to reform, it is a good defense that 


the general equities of the whole transaction be¬ 
tween the parties are against complainant®® Thus 
it has been held to be a valid defense or objection 
that a reformation of the instrument would work a 
forfeiture®® or impose an unwarranted hardship 


40. Ala.—Wllllains v. Hatch, 88 Ala. 
838. 

41. Ala.—Love v. Oraham, 25 Ala- 
187. 

42. HI.—AfcCloakey v. McCormick, 
44 HI. 886. 

Wls.—Menomonee Locomotive Mtg. 
Co. V. Langworthy, 18 Wls. 444. 

43. N.J.—Smith V. Allen^ 1 N.J.Ea. 
43, 21 Am.D. 88. 

Tenn.—Johnson v. Phillips, Ch., 61 S- 
W. 990. 

44. Tenn.—PolUam v. Wllkerson, 7 
Baxt 611. 

45. Tex.—’Howell v. McMurray 
Lumber Co., 182 S.W. 848, 62 Tex. 
Civ.App. 584. 

53 C.J. p 965 note 80. 

Reformation as to matters of de¬ 
scription in contracts to convey 
land see supra subdivision a of 
this section. 

46. Miss.—Harringrton v. Harring¬ 
ton, 8 Miss. 701. 

47. S.C.—Gqmer v. Gamer, 1 S.C. 
Eq. 487. 

48. La.—^Lemolne v. Wheless Inv. 
Co., App., 159 So. 484. 

49. Iowa.—General Motors Accept¬ 
ance Corp. V. Baker Mfg. Co., 201 
N.W. 774, 199 Iowa 156. 

50. Ark.—Dunnlvan v. Hughes, 111 
S.W. 271, 86 Ark. 448. 

51- Ark.—Dunnlvan v. Hughes, su¬ 
pra. 

52. Ark.—’Dunnlvan v. Hughes, su¬ 
pra. 

53. Ark.—Dunnlvan v. Hughes, su¬ 
pra. 

54. Ark.—’Dunnlvan v. Hughes, su¬ 
pra. 

55. Ark.—Dunnlvan v. Hughes, su¬ 
pra. 


56. Tex.—^Robert Oil Corp. v. Jones, 
Clv.App.. 23 S.W.2d 472. 

53 C.J. p 963 note 91. 

57. N.J.—-Morris v. Kettle. 34 A. 876, 
56 N.J.Eq. 826. 

58. N.T.—Coast v. McCaifery, 61 N. 
T.S. 881, 46 App.Dlv. 486. 

59. Mo.—Erick v. Thompson, 162 
S.W.2d 240, 349 Mo. 488. 

Or.—Scutt V. Troeh, 81 P.2d 110, 160 
Or. 88. 

58 C.J. p 970 note 17. 

Adequate remedy at law see supra 
S 16. 

Demand see supra § 85. 

Invalidity of instrument see supra 

§ 11 . 

Necessity of: 

Contract see supra § 18. 

Equitable showing see supra $ 16. 
Prior adjudication see supra § 38. 
Ratification, estoppel, and waiver see 
supra §§ 81-33. 

Restoration of status quo see supra 
$ 36. 

Showing injury see supra S 19. 
Voluntary conveyance see supra § 10. 

Effect of reforming Instrument is 
to be considered in determining 
whether such relief will be granted. 
—Mutual Life Ins. Co. of Baltimore 
V. Metzger, 172 A. 610, 167 Md. 27, 
freedom ftrom fraud 
In order to be entitled to reforma¬ 
tion, plaintiff must be free from 
fraud or inequitable conduct—Ohio 
<Ms. Ins. Co. V. Callaway, C.C.A.Okl., 
134 F.2^ 788. 

Asserted contract inequitable 
Where plaintiff obtained option to 
purchase mine and owner executed 
contract for conveyance to defend¬ 
ants agent defendant paid purchase 
price and paid for labor and equip¬ 
ment, and plaintiff, who worked mine 
for defendant at a salary, paid noth¬ 
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ing, plaintiff was not entitled to ref¬ 
ormation of contract so as to give 
plaintiff two-thirds interest in mine 
according to alleged oral contract be¬ 
tween plaintiff and defendant since 
the asserted contract would be in¬ 
equitable.—Scutt V. Troeh, 81 P.2d 
110, 160 Or. 38. 
undisclosed principal 

Reformation of note, not dlsdios- 
ing corporate principal of persons 
signing it as president and secretary 
and treasurer, so as to make corpo¬ 
ration liable thereon and release" 
signers from liability, will be denied 
as inequitable and unjust, where 
president and his wife conveyed land, 
covered by mortgage securing note, 
to corporation with other lands held, 
by them for its benefit and caused' 
corporation to convey all its realty 
to bank before number of judgments 
were taken against it, and declara¬ 
tion of forfeiture of corporation’s 
charter by secretary of state for 
failure to file required report was 
followed by surrender thereof some 
time before commencement of action 
on note.—^Kegel v. McCormack, 272 
N.W. 650, 225 Wls. 19, 111 A.L.R. 
648. 

Subsequent agreement ox abandon, 
ment 

In absence of agreement to change 
terms of provision of land contract 
for a‘ mutual driveway between ad¬ 
joining properties, trouble between 
parties over use of driveway would 
not effect such change or operate as 
an abandonment of contract provi¬ 
sion, and grantor was not barred 
fr<»n having deed reformed to in¬ 
clude the provision.—^Eobylinskl v. 
Szeliga, 11 !N.W.2d 899, 307 Mich. 
306. 

60. N.J.—’Morris v. Kettle, 34 A. 876, 

66 N.J.Bq. 826. 
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on one of the parties,®i for example, that it would, 
in effect, give to one party and take from another 
something of value without any consideration be¬ 
ing paid therefor,®^ that the party seeking cor¬ 
rection is guilty of bad faith,®® or of making a false 
representation relating to the substance of the con¬ 
tract,®^ whether knowingly or not knowingly,®® or 
has failed to pay the entire consideration,®® or that 
an attorney in fact, authorized by the owner to 
convey lands, subscribed his own name alone to a 
deed to a third -person through whom he trans¬ 
ferred to himself.®^ 

It has been held to be a good defense that the 
original intention of the parties is doubtful,®® that 
the instrument was drawn for an unlawful pur¬ 
pose,®® or that the effect of the reformation sought 
would be to put in writing a contemporaneous col¬ 
lateral verbal agreement and permit its use as evi¬ 
dence.*^® Furthermore, reformation of an instru¬ 
ment in equity will not be granted where it would 
introduce disorder and confusion,unsettle rights 
or interests,72 or injuriously affect security for ob- 
ligfations,^® or where it would or might destroy mu¬ 
tuality, and render the instrument, and others form¬ 
ing part of the same agreement, of doubtful va- 
lidity.7^ The reformation of a junior mortgage is 


not precluded by the foreclosure of the senior mortr 
grage where such reformation will not affect the 
property mortgaged but only the proceeds of the 
foreclosure sale.*^® 

It is no defense in a suit to reform a deed to con¬ 
form to the contract of sale that such contract was 
merged in the deed,*^® that at the time of sale the 
vendor did not own all the land intended to be sold, 
he having since acquired it,^^ or that a vendor seek¬ 
ing reformation had transferred for valuable con¬ 
sideration a vendor’s lien note received in part pay¬ 
ment;'^® and the fact that several conveyances in 
line are to be corrected is no objection to reforma¬ 
tion.*^® A party relying on a quitclaim deed for the 
purpose of preventing a reformation, and in fraud 
of the rights of those entitled to it, does not there¬ 
by establish a good defense to a suit to correct a 
deed.®® Reformation of a sublease made with the 
lessor’s consent is not barred by the fact that the 
lessor’s consent is necessary to a valid sublease 
where the lessor was fully advised of the agree¬ 
ment of the parties before the sublease was ex¬ 
ecuted. ®i 

Remote equities. If the equities relied on to de¬ 
feat reformation are too remote, irrelevant, or dis- 


Wis.—Mills V. Evansville Seminary, 
9 N.W. 926, 62 Wis. 669. 

61^ Ksxi .—Jeakins v. Frazier, 67 P. 
854. 64 Kan. 267. 

Va.—^Tazewell Coal, etc., Co. v, Gil¬ 
lespie, 75 S.E. 757, 113 Va. 134, 114 
Va. 141. 

62. Kan.—Jeakins v. Frazier, 67 P. 
854, 64 Kan. 267. 

Sale for Aominal sum 
Where hoard of supervisors, -who 
knew nothing of value of timber, 
sold timber worth several thousand 
dollars on “school lands" to experi¬ 
enced sawmill man for three hun¬ 
dred dollars, and after he removed 
about one thousand two hundred dol¬ 
lars worth of timber it was discov¬ 
ered that through mutual mistake 
deed of the timber described the 
wrong realty, court of equity proper¬ 
ly denied sawmill man relief in suit 
to reform the deed.—^Koonce v. Board 
of Sup'rs of Grenada County, 32 So. 
2d 264, 202 Miss. 473, suggestion of 
error overruled 82 So.2d 456, 202 
Miss. 473. 

Consideratioii held not so laAdequate 
as to bar reformatioa. 

Conn,—Clnaudagraph Corp. v. Corn- 
well, 27 A.2d 875, 129 Conn. 295. 

63. —^Moore v. Michahlson, 140 
N.W. 28, 162 Wis. 362. 

63 ip* J. p 970 note 20. 

64. Wash.—Herzberg v. Moore, 280 
P„ 41,16S( Wash. 641. 

63 CJ. p 970 note 2h 


Belioace on material mlBrepresenta- 
tion 

In order to bar recovery in action 
for reformation against indorsers of 
note, secured by mortgage, misrep¬ 
resentations as to land mortgaged, 
inducing acceptance by indorsee, 
must be material, and relied on to 
Indorsee's injury.—^Walsh v. Wes- 
coatt, 230 P. 160, 131 Wash. 314. 

65. Vt—Cushman v. New England 
Fire Ins. Co., 27 A. 426, 66 Vt. 669. 

Wash.—^Herzberg v. Moore, 280 P. 
41, 153 Wash. 641. 

66. S.C,—^Floyd V. Floyd, 98 S.B. 
850, 112 S.C. 106. 

63 O.J. p 970 note 23. 

67. Ill.—Pensonneau r. Bleakley, 14 
HI. 16. 

63 C.J. p 970 note 24. 

68. TT.S.—^ThaJlman v. Thomas, C.C. 
Colo., 102 F. 935, affirmed 111 F. 
277, 49 C.C.A. 817. 

69. m.—Lrines v. Willey, 97 N.E. 
843, 253 Ill. 440. 

53 C.J. P 970 note 26. 

Invalidity of instrument in general 
see supra 5 11. 

Ttand of creditors 

Pa.—^Fidelity Mortg. Guaranty Co, v. 
Bobb, 160 A. 120, 806 Pa. 411, 
followed in 160 A. 123, 306 Pa. 423. 
Transaotioa vlolattiig coastltnUonal 
provisloiui as to debt 
N.C.—Jefferson Standard Life Ins. 
Co. V. Guilford County, 33 S.E.2d 
519, 226'N.C. 441. 
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70. tr.S.—Van Vleet v. Sledge, C.C. 
Tenn., 45 F. 743. 

71. Utah.—^Federal Land Bank of 
Berkeley v. Salt Lake Valley Sand 
& Gravel Co., 86 P.2d 791, 96 Utah 
359. 

63 .C.J. p 970 note 28. 

72. Utah.—Federal Land Bank of 
Berkeley v. Salt Lake Valley Sand 
& Gravel Co., supra. 

53 C.J. p 970 note 29. 

73. U.S,—North Chicago St. R. Oo. 
V. Chicago Union Tract Co., C.C. 
Ill., 150 F. 612, affirmed 162 F. 1007, 
87 C.C.A. 679. 

74. U.S.—North Chicago St R. Co. 

V. Chicago Union Tract Co., supra. 
53 C.J. p 970 note 31. 

75. N.C.—Sheets v. Stradford, 156 
S.B. 144, 200 N.C. 36. 

76. Iowa.—^Betz v. Swanson, 206 
N.W. 607, 200 Iowa 824. 

77. Minn.—Chilstrom v. Bnwall, 210 
- N.W. 42, 168 Minn. 293. 

78. Tex.—Frazier v. Hanlon Gaso¬ 
line Co., C1V.APP.. 29 S.W.2d 461. 

79. Ala.—Copeland v, Warren, 197 
So. 94, 214 Ala. 150. 

80. Mich.—^Taber v. Shattuck; 21 N. 

W. 371, 55 Mich. 370. 

81. Oak—Bhines v. Zuieback, 191 P. 
2d 67, 84 CdkApp.2d 483. 



76 C.J.S. 


§§ 43-44 


REFORMATION OF INSTRUMENTS. 


connected from the real action, reformation may 
be allowed.82 Thus it is no bar that a deed to be 
corrected was executed while the property w’as 
being held adversely,^3 that one party, after suit 
brought by the other to reform a deed, offered to 
quitclaim the property to anyone plaintiff would di¬ 
rect, -that the ^antee in a deed erroneously con¬ 
veying certain property otherwise asserted or 
claimed rights thereto,85 or that the contract for 
the sale of the land conveyed by the deed was oral, 
and therefore within the statute of frauds.86 So 
it has been held not to be a defense that a con¬ 
temporaneous agreement has been broken,87 that de¬ 
fendant, with full knowledge of every material fact, 
misapprehended the transaction,8® that defendants 
offered to compromise, but refused to comply with 
plaintiffs claim,83 that there has been a material 
alteration in the instrument where it does not ap¬ 
pear that the complainant is chargeable,80 that a 
trustee seeking to reform notes executed by him 
in his personal capacity, so as to render them pay¬ 
able out of the trust estate, had misapplied trust 
funds,81 or that an erroneous deed was conveyed 
to a school board by one of its directors.82 

Known circumstances. Where rights were estab¬ 
lished with respect to certain circumstances known 


to the parties at the time, such circumstances may 
not be set up in avoidance of reformation.^^ 

Lesion beyond moiety may not be urged as a de¬ 
fense in an action to correct the description in an 
act of sale.8* 

§ 44. Relief Unnecessary or Ineffectual 

Reformation will not be decreed where it Is unneces* 
sary or would be InefTeotuai. 

A court will not reform an instrument merely 
for the sake of reforming it;®^ it will do so only 
where reformation of the instrument is necessary 
to enable a party to assert some right thereunder,®® 
and it is a good defense that reformation would 
be useless and of no effect.87 There is no necessity 
for reformation where the party against whom 
action is brought is willing to rectify,®® but equity 
will not refuse it for this reason, where suit is 
brought for other additional relief.®® Reformation 
will not be granted where the contract evidenced 
by the instrument is not to be performed,! where 
no unconscionable advantage has been effectuated 
or is contemplated,® or where the legal construc¬ 
tion put on the instrument would be the same as 
before reformation;® but it has been held that a 
party should not be obliged to risk his case on what 


82. Tenn.—-Wright v. Maricet Bank, 
Ch., 60 S.W. 628. 

63 C,J. p 971 note 87, 

83. Ala.—^Thompson v. Marshall, 36 
Ala. 504, 76 Ain.D. 328. 

84. Ala.<—Crane v. Blackburn, 65 So. 
812, 187 Ala. 298. 

85. Ala.—Crane v. Bla<^bum, supra. 

86. Kan.—Conaway v. Gore, 24 Kan. 
389. 

87. Ala.—TllHs V. Smith, 19 So. 374, 
108 Ala. 264—Alabama Midland R. 
Co. V. Brown, 13 So. 70, 98 Ala. 
647. 

Covenant to snpport 
Grantee's breach of his covenant 
to support grantor does not bar ref¬ 
ormation of deed on grantee's behalf 
where grantor has died.—^Season v. 
Duke, 20 So.2d 717, 246 Ala 387. 

88. Conn.—Wooden v. Havilaud, 18 
Conn. 101. 

68 C.J. p 971 note 43. 

89. N.C.—Gillis v. Arringdale, 47 S. 
B. 429, 135 N.a 296. 

sa HI.—^Rose Clare Lead Co. v. 

Madden, 64 Ill. 260. 

2 C.J. P 1184 note 4 [c]. 

Alteration of Instrupient by mere 
stranger generally see Alteration 
of Instruments $ 53. . 

91. Or.—^Richmond v. Ogdet^ St. R. 
Co., 74 P. 333, 44 Or. 48. 

98. m.—^Rich V. School Trustees, 
41 K.B. 924, 166 Bl. 942. 


93. N.Y.—^Polhamus v. Hines, 218 N. 

T.S. 401, 128 Misc. 299. 

53 C.J. p 971 note 49. 

94 La—-Neal v. Cunningham, 1 La 
App. 640. 

**Lesion*' defined see 52 C.J.S. p 1051 
note 22 et seq. 

96. W.Va—^Buford v. Chichester, 71 
S E, 120, 69 W.Va 213. 

53 C,J. p 971 note 62. 

98. U.S.—Queen Ina Co. of Amer¬ 
ica V. Citro, C.C.A.I11., 68 P.2d 107. 
Ky,—^Barnes v. Tipton, 163 S.W.2d 
940, 287 Ky. 365. 

Necessity for reformation in general 
see supra 9 7. 

97. U.S.—Grieb v. Equitable Life 
Assur. Soc., C.C.Pa, 189 P. 498, 
affirmed 194 P, 1021, 114 aC.A. 658. 

63 C.J. p 971 note 53. 
aocatnal releases 

Where licensor and licensee, which 
had entered into a licensing ccmtract 
requiring licensee to pay licensor 
royalties, entered into a subsequent 
contract renewing the previous one 
with mutual releases, licensee could 
not thereafter demand that* earlier 11-, 
censing contract be reformed.—Cold 
Metal Process Co. v. McLouth Steel 
Corp.,' D.C.Mich., 41 PSupp. 487. 

98. Ala—^Beck v. Simmons, 7 Ala 
71. 

Iowa—^Haugh v. Lanz, 172 N.W. 199, 
187 Iowa 841. 
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99. Mo.—^Brocklng v. Straat, 17 Mo. 
App. 296. 

52 C.J. p 972 note 55. 

1. Iowa—^Liewen v. Blaxi, 168 N.W. 
811, 184 Iowa 327. 

Beformatloa for caiieellatio]i. 

The court will not reform an in¬ 
strument for cancellation; It will 
only reform it to be enforceable as 
mutually agreed between the parties. 
—Holcomb V. Beckham, 61 So.2d 24, 
255 Ala 206. 

2. Conn.—Brainerd v. Arnold, 27 
Conn. 617—^ThompsonviUe Scale 
Mfg. Co. V. Osgood, 26 Conn. 16. 

3. U.S.—-Harrison Central Corp. v. 
U. S., D.C.N.J., 63 PSupp. 471. 

Ill.—Wilkin V. Citizens Nat. Bank 
of Paris, 18 N.E.2d 251, 298 HL 
App. 38. 

Misa—Continental Casualty Co. v. 
crook, 128 So. 574, 167 Miss. 518y 
72 A.L.R. 186. 

Utah.—^Pitchlos v. Jones, 290 P. 95ai» 
76 Utah 696. 

63 C.J. p 972 note 58. 

Agreement to support 
Where plaintifC conveyed property 
by absolute deed to his son ^d wife 
with understanding that they should 
support him for remainder of his 
lifa and agreement was thereafter 
breached by son and wif^ plaintiff 
was not entitled to reformation of 
deed by insertion of support .agree¬ 
ment as a condition, since agz^eement 
could be enforced without being 
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construction a court of law would give the instru¬ 
ment,^ and reformation may be granted even though 
such court might thereafter construe the contract 
the same as before reformation.® An instrument 
will not be reformed unless some real relief may 
be had under the corrected instrument.® It would 
be useless to reform a contract where the facts 
permit only the recovery of a money judgment and 
such a judgment is awarded,7 or to reform a 
deed, when it appears that the grantor, when he 
made it, had no title to the property conveyed, and 
an action for breach of warranty would not lie,® 
and it would be a vain thing for equity to decree 
that parties must do that which they have already 
done voluntarily.^ It is no defense, however, that 
the erroneous instrument, if not under seal, would 
be barred by limitations^® or, although there is 
some authority to the contrary,!^ in an action to 
reform a trust deed, that the debt secured by the 
deed is barred by limitations.^® A deed given to 
secure the payment of a debt will not be reformed 
where the debt had been paid.1® 


§ 45. Knowledge or Intent of Parties 

An Instrument executed according to the Intention 
and understanding of the parties at the thne of execution 
With full knowledge of the facts will not be reformed. 

Where an instrument is executed according to 
the intention and understanding of the parties at 
the time of execution, and with full knowledge of 
the facts, such knowledge and execution will op¬ 
erate to defeat an action to reform in that they 
negative mutual mistake.^^ If the nature and con¬ 
tents of the instrument are fully comprehended by 
both parties at the time of its execution it will 
not be reformed.^® It is not what the parties would 
have intended if they had known better, but what 
did they intend at the time, informed as they were, 
that is determinative.!® Accordingly, it is ordinari¬ 
ly a good defense to set up a true understanding 
by one party to an instrument, and thereby show 
lack of mutuality,!*^ but the fact tihat the purchaser 
at a sheriffs sale had notice of a mistake has been 
held not to diminish his right to reformation,!® and 
it has been said that a grantor is entitled to have a 


out in deed as a condition.—Niadler 
V. Nadler, 8 N.W.2d 306, 242 Wls. 
637. 

Quitclaim deed 

Purchaser was not entitled to ref¬ 
ormation of contract to provide for 
delivery of a bargain and sale deed 
in lieu of a quitclaim deed on ground 
of mutual mistake, where a quitclaim 
deed delivered under terms of con¬ 
tract involved would convey all that 
might pass under a bargain and sale 
deed.—Harrison Central Corp. v. XJ. 
S., B.C.N.X, 53 P.Supp. 471. 

4. N.J.—Green v. Morris, eta, R. 
Co., 12 N.J.Eq. 165. 

5. N.J.—^TjOuIs Stem Sons v. Con¬ 
nolly, 123 A. 163, 95 N.J.Eq. 356. 

53 0.x p 972 note 60. 

6. Del.—Rauhut v. O’Donnell, 87 A. 
2d 66, 28 DeLCh. 68. 

Nominal damages 
A contract will not be reformed to 
permit complainant to recover nom¬ 
inal damages for its breach.—^Whit¬ 
ley V. Willingham. 67 So. 816, 176 
Ala. 264. 

7- Iowa.—Wolke v. Watts, 101 N.W. 

76. 125 Iowa 321. 

No finding of ownership 
In suit to reform contract for con¬ 
veyance of realty it was essential 
that vendor owned or had acquired 
property allegedly intended to have 
been conveyed since otherwise spe- 
ciflo performance could not be or¬ 
dered; and where it was neither al¬ 
leged nor found that vendor owned 
property allegedly intended to have 
been conveyed assignee of contract 
was not entitled to reformation.— 
Carpenter v. Froloff, 36 F.2d 691, 
30 CaLApp.2d 400. 


8. N.X—Toth V. Vazquez, 66 A.2d 
778. 3 N.XSuper. 379. 

53 0.x p 972 note 62. 

9. Ohio.—Alattucci v. SutlUf, 144 N. 
B. 441, 111 Ohio SL 33. 

53 C.X p 972 note 63. 

10. Ga.—Allen v. Elder, 76 Ga. 764, 
2 Am.S.R. 63. 

11. Tex.—Galloway v. Kerr, Civ. 
App., 63 B.W. 180, reversed on oth¬ 
er grounds 64 S.W. 868, 94 Tex. 
641. 

12. Cal,—^Travelli v. Bowman, 89 P. 
347, 160 Cal. 687. 

68 C.X p 972 note 66. 

13- Ala.—Adams v. Powell, 142 So. 
637, 225 Ala. 300. 

14b U.S.—^Massman Const Co. v. U. 
S., 60 F.Supp. 635, 102 CtCl. 699, 
certiorari denied 65 S.Ct 1403, 325 
XJ.S. 866, 89 L..Ed. 1985. 

Del.—Arcturus Radio Tube Co. v. 
Radio Corporation of America, 177 
A. 899, 20 Del.Ch. 376. 

Miss.—^Martin v. Hartley, 48 So.2d 
875, 208 Miss. 341. 

Neb.—Kear v. Hausmann, 41 N.W.2d 
850, 152 Neb. 612. 

53 C.X p 972 note 69. 

Contract signed with knowledge of 
omission 

U.S.—^Massman Const Co. v. U. S., 
60 P.Supp. 635, 102 CtCl. 699, cer¬ 
tiorari , denied 65 S.Ct 1403. 325 
U.S. 866, 89 UEd. 1985. 

Knowledge that instrument was 
ambiguous was held not to pre¬ 
clude reformation.—Jones v. Uni¬ 
versal Pictures Co., 114 P.2d 728, 
45 Cal.App.2d 748. 

Beading instrument 

The fact that plaintiff, seeking ref¬ 
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ormation of a mortgage, read the 
contract stipulating his liability, 
does not alone charge him as a mat¬ 
ter of law with knowledge that it 
made him personally liable.—Carval¬ 
ho V. Sudderly, 165 N.Y.S. 413, 169 
App.Div. 652. 

Pact that house stood partly in 
street is not notice to purchasers 
that a description in a conveyance 
describing land as bounded by such 
street was a mistake.—^Eureka v. 
Gates, 69 P. 850, 137 Cal. 89. 

15. N.T.—Whittemore ▼. Farring¬ 
ton, 76 N.T. 462. 

Ohio.—Corpus Juris quoted in Saum 
V. Orrill, App., 42 N.B.2d 926, 929. 
16- U.S.—^Power v. Joslin, C.ACal., 
175 F.2d 698—Maryland Casualty 
Co. V. U. S., for Use of Green, C.C. 
ANeb., 169 P.2d 102—Russell v. 
Shell Petroleum Corporation, C.C. 
AKan., 66 F.2d 864. 

Ark.—Corey v. Mercantile Ins. Co. 
of America, 169 S.W.2d 655, 205 
Ark. 646. 

53 C.X p 973 note 70. 

IntexLtiou as derivative of knowledge 
Intention as element of mistake, 
warranting reformation of instru¬ 
ment, is derivative of knowledge, al¬ 
though knowledge may be imperfect. 
—Whitney Central Nat Bank v. First 
Nat Bank, 130 So. 99, 158 Miss. 93. 

17. Idaho.—Corpus Juris dted in 
Metropolitan Life Ins. Co. v. Mc¬ 
Clelland, 63 P.2d 667, 668, 67 Idaho 
139. 

63 C.X p 973 note 71. 

18. Iowa.—^Ehleringer v. Moriarty, 
10 Iowa 78. 

Reformation by purchaser at foreclo¬ 
sure sale see infra SS ®0, 52. 
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mistake in a deed corrected without regard to 
whether the grantee knew, at the time the deed was 
delivered, that it contained a greater estate than 
was bargained for.^^ 

§ 46. Negligence 

A court may refuse to reform an Instrument where 
the mistake charged was due to the negligence of the 
complaining party. 

Broadly speaking, it is a good defense to a suit 
for reformation that the mistake charged was due 


to the complaining part3r'5 own negligence,^® par¬ 
ticularly in the absence of anything to show that 
he was misled by the acts of the other ;21 but equity 
will not always refuse reformation merely because 
the mistake was the result of negligence,^2 and 
whether or not the party seeking reformation will 
be denied relief on lihe ground that he was neg¬ 
ligent depends on the facts and circumstances of 
the particular case.28 Thus, negligence on the part 
of the party seeking reformation will not bar re¬ 
lief where there was no fraud or bad faith^^ and no 
prejudice to the other party^s or where under the 


19. Alfiu—Dulo V. Miller, 20 Bo. 981, 
112 Ala. 687. 

20. U.S.—Ohio Casualty Ins. Co. v. 
Callaway, C.CA.OkL, 134 P.2d 788. 

Colo.—^Muchow V. Central City Gold 
Mines Co., 65 P.2d 702, 100 Colo, j 
58. 

I>el.—Home Life Ins. Co. of America 

V. McCarns, 16 A.2d 587, 25 DeLCh. 

220 . 

Fla.—Continental Casualty Co. v. 
City of Ocala, 149 So. 881, 111 Fla. 
209. 

Qa.—^Tablon v. Metropolitan Life Ins. 

Co., 38 S.B.2d 534, 200 Ga. 693. 
Idaho.—^Bhllnarer v. Washburn-Wll- 
son Seed Co., 1 P.2d 188, 51 Idaho 
17. 

Iowa.—Fischer v. Bockenstedt, 245 N. 

W. 352, 215 Iowa 319—Taylor v. 
Lindenmann, 235 N.W. 310, 211 
Iowa 1122. 

Ky.—Clarke v. Salyersville Nat 
Bank, 86 S.W.2d 674, 260 Ky. 676— 
Mayo Arcade Corporation v. Bond¬ 
ed Floors Co., 41 B.W.2d 1104, 240 
Ky. 212. 

N.J.—^Moro V. Pulone, 52 A2d 818, 
140 N.J.Fq. 25—Santamaria v. 
Shell Eastern Petroleum Products, 
172 A. 339, 116 N.J.Eq. 26—Kobert 
Rauh, Inc., v. Bick, 153 A 634, 108 
N.J.Eq. 1, affirmed 160 A 634, 110 
N.J.Eq. 664—KisrfiTle v. Skill, 74 A 
2d 424, 9 N.J.Super. 372, affirmed 81 
A2d 364, 7 N.J. 268—Toth v. Vaz¬ 
quez, 74 A2d 331, 8 N.J.Super. 289. 
Pa.—^Unlontown Sav. & Loan Co. v. 
Alicia Land Co., 13 A2d*65, 338 Pa. 
227—Allentown Bible Institute v. 
Wicker, Com.Pl., 20 Leh.L.J. 129— 
Ackley v. Kemp, Com.Pl., 19 Leh. 
L.J. 243. 

Va.—Williams v. Gordan, 154 S.B. 
538, 154 Va. 728. 

Wyo.—State Bank of Wheatland v. 
Bagrley Bros., 11 P.2d 572, 44 wyo. 
244, rehearingr denied 13 P.2d 564, 
44 wyo. 456. 

53 C.J. p 973 note 76. 

SdvlsloiL not enoouzsired 
Equity will not encouragre the revi¬ 
sion of Instruments on ground of 
mistake where they appear to have 
been executed by complainant with¬ 
out exercise of reasonable care.— 
Roller V. California Pac. Title Ins. 
Co., 206 P.2d 694, 92 Cal.App.2d 149 


—Fraters Glass & Paint Co. v. South¬ 
western Const. Co., 290 P. 45, 107 Cal 
App. 1. 

One who will not use opportanltleB 
open to him to determine what his 
contract is cannot have reformation 
for mistake if such opportunities 
would probably have revealed the de¬ 
fect.—^Fidelity & Guaranty Fire Oorp. 
of Baltimore, Md., v. BUquist, C.CA. 
Wash., 108 F.2d 713. 

Wife of lessee, present at time of 
execution of lease and Insertion of re¬ 
newal clause, although she did not 
sign lease, was held chargeable with 
negligence which would preclude ref¬ 
ormation of renewal clause.—Still¬ 
man V. Slifer Sav. Bank, 249 N.W. 
230, 216 Iowa 957. 

21. Ky.—Blake v. Black Bear Coal 
Co., 141 S.W. 403, 145 Ky. 788. 

22. U.S.—^Tokio Marine & Fire Ins. 
Co. V. National Umon Fire Ins. Co., 
C.C.AN.Y., 91 P.2d 964. 

DeL—Home Life Ins. Co. of America 
V. McCarns, 16 A2d 587, 25 DeLCh. 
220 . 

Qa,—W. P. Brown & Sons Lumber 
Co. V. Echols, 36 S.E.2d 762, 200 Ga. 
284—Dover v. Bums, 196 B.E. 785, 
186 Ga. 19. 

Iowa.—Wormer v. Gilchrist, 230 N.W. 
856, 210 Iowa 463. 

Md.—^Hoffman v. Chapman, 34 A2d 
438, 182 Md. 208. 

Mont.—^Little Horn State Bank of 
Wyola V. Gross, 300 P. 277, 89 
Mont. 472. 

Pa.—^Broida to Use of Day v. Travel¬ 
ers Ins. Co., 175 A 492, 316 Pa, 444 
—Euster v. Standard Acc, Ins. Co., 
10 A2d 877, 139 Pa.Super. 6. 

Tex.—^Baker v. Shanz, CivApp., 27 
S.W.2d 579. 

53 CJ. P 973 note 79. 

QnastioiiJi of aegligrcnoe play al¬ 
most no part in suits for reformation 
of Instruments.—Tokio Marine & Fire 
Ins. Co. V. National Union Fire Ins. 
Co., D.C.N.T., 18 F.Supp. 720, affirmed, 
C.CA., 91 P.2d 964. 

Bxcasable negligenoe 
Negligence in executing a contract 
which is, under the circumstances, 
excusable will not prevent reforma¬ 
tion to make contract conform to in¬ 
tention of the parties.—Greenfield v. 
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.Etna Cas. & Sur. Co., 61 N.E.2d 226, 
75 Ohio App. 122. 

Party drawing up Instrament may 
obtain reformation.—^Mutual Life Ins. 
Co. of Baltimore v. Metzger, 172 A 
610, 167 Md. 27—53 C.J. P 974 note 88 
[mi, p 979 note 77. 

Pact that plaintur is a lawyer does 
not bar his right to come Into equity 
seeking reformation of deed.—Kor- 
rick V. TuUer, 27 P.2d 529, 42 Arlz. 
493. 

23. CaL—California Trust Co. v. 
Cohn. 7 P.2d 297, 214 Cal. 619— 
S. E. Slade Lumber Co. v. National 
Surety Co., 17 P.2d 775, 128 CaL 
App. 419—Fraters Glass & Faint 
Co. V. Southwestern Const. Co., 290 
P. 45. 107 Cal.App. 1. 

DeL—^Home Life Ins. Co. of America 
V. McCarns, 16 A2d 587, 25 DeLCh. 
220 . 

N.J.—Higgle V. Skill, 74 A2d 424, 9 N. 
J.Super. 372, affirmed 81 A2d 364, 
7 N.J. 268. 

Okl.—Crabb v. Chisum, 80 P.2d 653, 
183 OkL 138. 

53 C.J. P 973 note 78. 

Age and experience of parties 
The court may properly consider 
the comparative age and experience 
of the parties to the Instrument— 
Ayers v. Buswell, 238 P. 691, 73 Mont 
518. 

Place of execution 
Fact that the deed whose reforma¬ 
tion is sought was prepared in the 
office of plalntilE’s attorney is prop¬ 
erly considered on the point that, in 
order to be relieved from mistake. It 
must appear that the mistake was 
not due to party's negligence.—Welch 
V. Johnson, 183 P. 776, 184 P. 280, 93 
Or. 691. 

24. Ala.—Clipper v. Gordon, 44 So.2d 
576, 253 Ala. 428. 

Ariz.—^Home Owners' Loan Corp. v. 
Bank of Arizona, 94 P.2d 437, 54 
Ariz. 146. 

DeL—Home Life Ins. Co. of America 
V. McCarns, 16 A2d 587, 25 DeLCh. 
220 . 

26. U.S.—Home Ins. Co. of New 
York V. Sullivan Machinery Co., C. 
C.AOkl., 64 F.2d 766, certiorari de¬ 
nied 64 S.Ct 61, 290 U.S. 638, 78 
L.Ed. 55L 
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§ 46 

circumstances there was no prejudice to third 
persons,26 or where the party against whom refor¬ 
mation is sought was guilty of fraud or inequitable 
conduct. 27 It has been held that negligence does 
not bar reformation where both parties were negli- 
gent,28 and that the negligent failure of a party to 
know or discover facts as to which both parties 
were under a mistake does not jpreclude reforma- 
tion.29 

In order that a party may avail himself of a mis¬ 


take he must have exercised reasonable diligence,20 
that is, the degree of diligence which may fairly 
be expected from a prudent and reasonable per¬ 
son but only such diligence is required,22 and 
the party seeking reformation need not show that he 
is wholly free from fault23 Accordingly, negli¬ 
gence, in order to be a defense to a suit for refor¬ 
mation, must be so gross as to amount to a viola¬ 
tion of positive legal <iuty.24 Various acts or omis¬ 
sions of the party seeking reformation have, under 
the circumstances, been held to constituted^ or not 


Ala.—^Taylor v. Burns, 34 So.2d 5, 
2B0 Ala. 218—Great Atlantic & Pa¬ 
cific Tea Co. v. Engel Realty Co., 
2 So.2d 426, 241 Ala. 236—Oorpus 
Xnrls cited in Ballentine v. Brad¬ 
ley, 191 So. 618, 622, 238 Ala. 446. 
Conn.—Cherkoss v. Gasser, 196 A.. 
737, 123 Conn. 368. 

Del.—^Home Life Ins. Co. of America 

V. McCams, 16 AL.2d 687, 25 Del.Ch. 

220 . 

Ga—Mulkey v. Spicer, 43 S.B.2d 661, 
202 Ga. 592—^McCollum v. Love¬ 
less, 200 S.E. 115, 187 Ga 262— 
Cain V. Vamadore, 156 S.11 216, 
171 Ga 497. 

Mo.—^McCormick v. Edwards, 174 S. 

W. 2d 826, 351 Mo. 1017. 

Mont—Little Horn State Bank of 
Wyola V. Gross, 300 P. 277. 89 
Mont 472. 

Or.—^Kontz v. B. P. John Furniture 
Corp,, 116 P.2d 319, 167 Or. 187. 
Tex.—^BaJteer v. Shanz, Civ.App., 27 
S.W.2d 679. 

53 C.J. p 974 note 80. 

S6. Del.—Home Life Ins. Co. of 
America v. McCarns, 16 A.2d 587, 
25 Del.Ch. 220. 

Or.—^Kontz v. B. P. John Furniture 
Corp., 115 P.2d 319, 107 Or. 187. 
Tex.—^Baker v. Shanz, Clv.App., 27 
S.W.2d 679. 

27. Ind.—^Hammond Hotel & Im¬ 
provement Co. V. Perrin, 184 N.B. 
906, 96 Ind.App. 311. 

Okl.—Harrell v. Nash, 133 P.2d 748, 
192 Okl. 95. 

S.C.—^Alken Petroleum Co. v. Nation¬ 
al Petroleum Underwriters of 
Western Millers Mut Fire Ins. Co. 
of Kansas City. Mo., 36 S.E.2d 380, 
207 S.C. 236. 

Vt—Ward v. Lyman, 188 A. 892, 108 
Vt 464. 

Wash.—Meyer v. Young, 159 P.2d 908, 
23 Wash.2d 109. 

Agreement to Insert danse 
Lessor agreeing to insert an im¬ 
portant clause In lease could not, in 
reformation suit to have omission of 
such clause remedied, defend on 
ground of lessee's negligence in fail¬ 
ing to ascertain that clause was omit¬ 
ted.—Hammond Hotel Si Improve¬ 
ment Co. V. Perrin, 184 NJS. 906, 96 
. Ijid.App. 311. 

28. Iowa.—Conrad v. Fanners Mut. 


Hail Ins. Ass'n of Iowa, 273 N.W. 
913, 223 Iowa 828. 

Mo.—Oonrath v. Houchin, 84 S.W.2d 
190, 226 Mo.App. 261. 

Oograntees 

Negligence of a grantee In procur¬ 
ing execution of a deed does not bar 
his right to reformation as against 
one claiming under a cograntee who 
was equally negligent—McVey v. 
Phillips, Mo., 259 S.W, 1065. 

29. Or.—^Kontz v. B. P. John Furni¬ 
ture Corp., 116 P.2d 319, 167 Or. 
187. 

Pa.—^Marshall v. Keystone Mut. Obls. 
Co.. 54 Pa.Dist & Co. 391, 56 
Dauph.Co. 343—^Ackley v. Kemp, 
Com.Pl.. 19 Leh.L.J. 243. 

Wash.—Moeller v. Schultz, 119 P.2d 
660, 11 Wash.2d 416. 

SO. Cal.—^Praters Glass & Paint Co. 

V. Southwestern Const. Co., 290 P. 
45, 107 CaLApp. 1. 

53 C.J. p 974 note 82. 

31. N.X—Higgle V. Skill, 74 A.2d 
424, 9 N.J.Super. 372, affirmed 81 
A.2d 364, 7 N.J. 268. 

Okl.—Oklahoma City Federal Sav. 
& Loan Ass’n v. Clifton, 80 P.2d 
283, 183 Okl. 74. 

Pa.—Galley v. New Castle Elastic 
Pulp Plaster Co., 34 Pa.Super. 533. 

32. Iowa.—Conrad v. Farmers Mut. 
Hall Ins. Ass'n of Iowa, 273 N.W. 
913, 223 Iowa 828. 

Md.—^Mutual Life Ins. Co. of Balti¬ 
more v. Metzger, 172 A. 610, 167 
Md. 27. 

Mo.—^McCormick v. Edwards, 174 S. 

W. 2d 826, 361 Mo. 1017. 

53 C.J. P 974 note 84. 

One is entitled to deal in belief 
that other party is honest, and he 
may rely to some extent at least on 
the agreement as to what the terms 
of the deed should be.—Oklahoma 
City Federal Sav. & Loan Ass'n v. 
Clifton, 80 P.2d 283, 183 Okl. 74. 

33. Ala.—Great Atlantic & Pacific 
Tea Co. v. Engel Realty Co., 2 So. 
2d 425, 241 Ala. 236. 

Ohio.—Hartman v. Tillett, 89 N.m2d 
613, 86 Ohio App. 20. 

63 CJ. P 974 note 85. 

Slight degree of nesrllgence does not 
! prevent reformation 
Md.—^Mutual Xtife Ins. Co. of Balti¬ 
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more v. Metzger, 172 A.. 610, 167 
Md. 27. 

34. U.S.—Harrison Engineering & 
Const. Corp. v. U. S., 68 F.Supp. 
360, 107 CtCl. 206. 

Ala.—Creat Atlantic & Pacific Tea 
Co. V. Engel Realty Co., 2 6o.2d 
425, 241 Ala. 236—Corpus Juris clt- 
ed in Ballentine v. Bradley, 191 So. 
618, 622, 238 Ala. 446. 

Ill.—^Korosic V. Pearson, 86 N.B.2d 
744, 377 III. 413—^Pearce v. Oster- 
man, 175 NE. 416, 343 Ill. 176— 
Anderson v. Pettigrew Foundry 
Co.. 17 N.E.2d 60, 297 Ill.App. 14 
—^Federal Land Bank of St. Louis 
V. Kenshalo, 258 Ill.App. 1. 

Md—^Hoffman v. Chapman, 34 A.2d 
438, 182 Md. 208. 

Miss.—Cox V. Hartford Fire Ins. Co., 
160 So. 741, 172 Miss. 841. 

Mo.—^Berry v. Continental Life Ins. 
Co. of Missouri, 33 S.W.2d 1016, 
224 Mo.App. 1207. 

N.J.—Higgle V. Skill, 74 A.2d 424, 9 
N.J.Super. 372, affirmed 81 A.2d 
864, 7 N.J. 268. 

Ohio.—Hartman v. Tillett, 89 N.B.2d 
613, 86 Ohio AiPP. 20. 

Wash.—^Meyer v. Young, 159 P.2d 
908, 23 Wash.2d 109. 

63 C.J. p 974 note 86. 

Mere neglect not amounting to 
breach of positive duty is not bar to 
reformation.—Home Ins. Co. of New 
York V. Sullivan Machinery Co., C.C. 
AuCkl., 64 P.2d 765, certiorari denied 
54 S.Ct 51, 290 U.S. 633, 78 L.Ed. 551. 

Negligeaoe must be culpable in or¬ 
der to bar reformation.—Taylor v. 
Burns, 34 So,2d 6, 260 Ala. 218— 
Great Atlantic & Pacific Tea Co. v. 
Engel Realty Co., 2 So.2d 425, 241 
Ala. 236—^Ballentine v. Bradley, 191 
So. 618, 238 Ala. 446. 

Although term ‘‘mistake” conveys 
idea of fault, the mere fact that a 
mistake was made does not establish 
such negligence as to preclude ref¬ 
ormation. 

Md.—Hoffman v. Chapman, 84 A.2d 
438, 182 Md. 208. 

Ohio.—Hartman v. Tillett, 89 N.m2d 
613, 86 Ohio App. 20. 

63 C.J. p 974 note 88 [hj. 

35. N.Y.—154 West 14th St. Co. v. 
D. A. Schulte, Inc., 202 N.Y.S. 737, 
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to constitute^® negligence barring relief. 

Failure to read instrument* A man who can read 
and does not read an instrument which he sigfns,®^ 
or who, being unable to read, neglects to exercise 
ordinary prudence in requiring the instrument to 
be read to him,®® may be guilty of negligence which, 
in the absence of a satisfactory explanation there¬ 


of,®® will bar his right to have the instrument re¬ 
formed; but each case is to be decided on its own 
particular facts,^0 and it has been held repeatedly 
that the fact that a person accepts or signs an 
instrument without reading it is not of itself a 
conclusive barrier to reformation,^! particularly 
where defendant is not injured and will not be 


121 Misc. 863, affirmed 206 1T.T.S. 
942, 210 APP.D1V. 851. 

Pa.—Home Ovniers Loan Corp. v. 

Compton. Com.Pl., 27 Del.Co. 327. 

63 C.J. P 974 note 87. 

Pailnre to read will 
A'petitioner who Intended to con¬ 
vey his entire interest in realty de¬ 
vised to him under will, but who be¬ 
lieved his entire interest was only a 
life estate, as result of negrll^ently 
relying for a number of years on the 
statements of others as to the inter¬ 
est which had been devised to him, 
rather than reading the will for him¬ 
self, was not entitled to reformation 
of deed conveying fee which peti¬ 
tioner did not know he owned.—^Mc¬ 
Cullough V. Kirby, 51 &E.2d 812. 204 
Ga. 738. 

3S. Ill.—Anderson v. Pettigrew 
Foundry Co., 17 N.11.2d 60. 297 IlL 
App. 14. 

Md.—Mutual Life Ins. Co. of Balti¬ 
more V. Metzger, 172 A. 610, 167 
Md, 27. 

Pa.—^Torkavitch v. Berks County 
Trust Co., 43 Berks Co. 161. 

Tex,—Clopton v. Cecil, Clv.App., 234 
S.W.2d 261, error refused no re¬ 
versible error. 

Wash,—Moeller v. Schultz, 119 P.2d 
660, 11 Wash.2d 416. 

63 C.J. p 974 note 88. 

Ikadvertenoe on part of plalntUTs 
predecessor in title at time of execu¬ 
tion of deed, in which defendant 
grantor shared, in falling to have a 
survey made, was not ‘‘supine negli¬ 
gence’* barring right to reformation 
of deed on ground of mutual mistake. 
—Uniontown Sav. & Loan Co. v, Al¬ 
icia Land Co., 13 A.2d 66, 388 Pa. 
227. 

XTo record 

Mistaken belief that another lot 
was being sold Justified reformation, 
as against contention that diligence 
would have disclosed error in de¬ 
scription of lot where description 
was by metes and bounds and there 
was no record source of surveys 
dearly disclosing real lot at time of i 
sale.—^Hamner v. Cocke, 191 So. 429,1 
186 Miss. 667. 

Corrected blueprint of property 
Agent for estate was not guilty of 
such negligence in failing to place 
corrected blueprint of property in 
hands of attorney, ^ preparing deeds 
describing property according to orig¬ 
inal blueprint, aS to prevent heirs 
and grantees in one deed from ob-] 


taining reformation thereof.—Krieger 
v. Bizzo, 161 A. 483, 106 Pa.&uper. 
429. 

Failure to make survey of property 
Conn.—Cherkoss v. Gasser, 196 A. 

737, 123 Conn. 368. 

53 C.J. p 974 note 88 CeL 

Failure to search record 
Conn.—Gavin v. Johnson, 41 A.2d 
113, 181 Conn. 489, 156 A.L.B. 1130. 
63 C.J. p 974 note 88 [g]. 

37. U.S.—^Hope V. Barham, l>.C.Lia., 
28 F.Supp. 661. 

Cal.—California Trust Co. v. Cohn, 
7 P.2d 297. 214 CaL 619—Roller v. 
Califomia Pac. Title Ins. Co., 206 
P.2d 694, 92 Cal.App.2d 149—^Tomas 
v. Vaughn, 146 P.2d 499, 63 Cal. 
App.2d 188—Johnson v. Sun Real¬ 
ty Co., 32 P.2d 393, 138 CaI.App. 
296. 

Ga.—Morrison v. Roberts, 23 S.E.2d 
164, 195 Ga. 45. 

Iowa.—Stillman v. Sllfer Sav. Beink, 
249 N.W. 230, 216 Iowa 967. 

La.—^Fontenot v. Coreil, App., 2 So.2d 
97. 

N-.T.—Knight v. Kitchin, 261 N.T.S. 

809, 237 APP.D1V. 606. 

N.C.—Griggs v. Griggs, 197 S.B. 166, 
213 N.C. 624. 

Pa.—Allentown Bible Institute v. 

Wicker, Com.Pl., 20 Leh.L.J. 129. 
Tenn.— Corpus Juris cited in Ameri¬ 
can Fruit Growers v. Hawkinson, 
106 S.W.2d 664, 670, 21 Tenn.App. 
127. 

Tex.—Sunderman v, Roberts, Civ. 
App., 213 S.W.2d 706—American 
Nat. Ins. Co. v. Huey, Civ App., 66 

S. W.2d 690. 

63 C.J. P 976 note 90. 

Failure to read instrument: 

As constituting estoppel see supra 
S 32. 

As ground for reformation see su¬ 
pra S 21. 

Failure to read or understand 
Where tenant either did not read 
lease, or did not give heed to its 
plain terms if he did read it, he was 
not entitled to reformation of lease, 
even though there was mutual mis¬ 
take.—^Holly Stores v. Judie, CA. 
Ind., 179 F.2d 730, certiorari, denied 
71 S.Ct. 43, 340 n.S. 814, 96 L.Ed. 698. 

38. N.T,—Knight v. Kitchin. 261 N. 

T. S. 809, 237 App.Div. 606. 

Pa.—^Allentown Bible Institute v. 

Wicker, Com.Pl,. 20 I^ehJUJ. 129. 
53 C.J. p 976 note 91. 
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39. Cal.—California Trust Co. v. 
Cohn, 7 P.2d 297, 214 CaL 619— 
Tomas v. Vaughn, 146 P.2d 499, 63 
Cal.App.2d 188—S. E Slade Lumber 
Co. V. National Surety Co., 17 P.2d 
775, 128 Cal.App. 419. 

Ga.—^Morrison v. Roberts, 23 S.E.2d 
164, 196 Ga. 46—^Dover v. Burns, 
196 S.E. 786, 136 Ga. 19. 

53 C.J. p 975 note 93. 

40. Cal.—Mills v.^Schulba, 213 P.2d 
408, 96 Cal.App.'2d 659—Tomas v. 
Vaughn, 146 P.2d 499, 63 CalApp.2d 
188. 

llegres of negligence Is to be con¬ 
sidered.—Conrad v. Farmers Mut. 
Hail Ins. As8*n of Iowa, 273 N.W, 
913, 223 Iowa 828. 

41. IIjS.—B roldy v. State Mut. Life 
Assur. Co. of Worcester, Mass., C. 
A-N.T., 186 F.2d 490. 

Ala.—McKleroy v. Dishman, 142 So. 
41, 225 Ala. 181. 

Cal.—California Trust Co. v. Cohn, 7 
P.2d 297, 214 Cal. 619—Baines v. 
Zuieback. 191 P.2a 67, 84 Cal.App.2d 
483—Tomas v. Vaughn, 146 P.2d 
499, 63 Cal.App.2d 188—Hanlon v. 
Western Loan & Bldg. Co., 116 P.2d 
466, 46 Cal.App.2d 680. 

Iowa.—Conrad v. Farmers Mut. Hall 
Ins. Ass'n'of Iowa, 273 N.W. 913, 
223 Iowa 828. 

K a n .—Home Owners’ Loan Corp. v. 
Oakson, 173 P.2d 267, 161 Kan. 766 
—^Russell V. Ely, 299 P. 619, 138 
Kan. 818. 

Mich.—Corpus juris ^ted in Heath 
Delivery Service v. Michigan Mut 
Liability Co., 241 N.W. 191, 267 
Mich. 482. 

Miss.—J. J. Newman Ltimber Co. v. 
Robbins, 34 So.2d 196, 203 Mias. 
804. 

Mont—^Bitter Root Creamery Co. v. 

Muntzer, 300 P. 261, 90 Mont 77. 
N.T.—Leitner v. Goldwater, 48 N.T. 
S.2d 614, afiirmed 63 N.T.S.2d 460, 
269 App.Div. 667, appeal denied 54 
N.T.S.2d 388, 269 App.Div. 690. 

Ohio.—^Hartman v. Tillett 89 N.E.2d 
613» 86 Ohio App. 20. 

Okl.—Oklahoma City Federal Sav. Sk 
lioan As8*n v. Clifton, 80 P.2d 283, 
-183 Okl. 74. 

Or.—^Kroschel v. Martlneau Hotels, 
18 P.2d 818, 142 Or. 3L 
R.L—Dwyer v. Curria, 160 A. 206, 52 
R.L 264. 

Yth—Ward V. Lsrman, 188 A^ 892, 108 
Vt 464. 

Va.—Dickenson County Bank v. Ro^ 
al ]8<schange Assur, ^of Loudon 
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prejudiced by reformation,^2 and where the rights 
of third persons have not intervened.^3 it has been 
held that one whose fraud or inequitable conduct 
caused the instrument to be drawn or accepted 
with provisions at variance with the true agreement 
may not set up the other party’s negligence in fail¬ 
ing to read the instruments^ Reformation has 
been granted to a party who failed to read the in¬ 
strument, where the other is endeavoring to work 
a fraud,^5 or where he has relied on a misplaced 
confidence.^® It has been held that, where both par- 

VI. PERSONS ENTm 

§ 47. In General 

Reformation of instruments may be had by the par¬ 
ties thereto and by those standing in privity with them, 
but not by persons not parties or privies to the transac¬ 
tion. 


ties to a written contract are mistaken as to the 
effect of their writing and ignorant of a misstate¬ 
ment, the failure of one to imderstand, through 
omission to read the instrument or to give suflGicient 
attention to its contents, will not avail the other 
equally at fault as a defense.47 

Imputed negligence. Negligence of a party to 
an instrument is imputable to a person who stands 
in the former’s shoes.^® Thus, the negligence of 
a lessor in signing a lease has been imputed to his 
grantee seeking to reform it.^® 

D TO REFORMATION 

Reformation of written instruments may be had 
by the immediate parties thereto®® and by those 
standing in privity with them,®i but a ^person not 


Bnsrland. 160 S.EL 13, 167 Va. 94, 76 
A.L.R. 1209. 

63 C.J. P 976 note 96. 

Wliere oanse of failure is satisfac¬ 
torily explained to the court, ref¬ 
ormation may be granted.—iConn v. 
Hagan, 55 S.W. 328, 93 Tex. 334—63 
C.J. p 976 note 2. 

SFailnre to detect error 

Mere failure of a person to read an 
instrument with sufficient attention 
to perceive an error or defect in its 
contents will not prevent its reforma¬ 
tion at instance of person who exe¬ 
cuted it carelessly.—^Mills v. Schulba, 
213 F.2d 408, 96 Cal.App.2d 669— 
Bngebrecht v. 'Shelton, 168 P.2d 670, 
69 Cal.App.2d 161—Tieso v. Tieso, 165 
P.2d 669, 67 Cal.App.2d 872—Strauss 
V. Bruce, 83 F.2d 71, 139 Cal.App. 62 
—S. B. Slade Lumber Co. v. National 
Surety Co., 17 P.2d 775, 128 Cal.App, 
419. 

Bxaented contract 
Rule requiring party to read con¬ 
tract cannot apply where undisputed 
testimony shows, in addition to par¬ 
ties' agreement, that executed con¬ 
tract does not express such agree¬ 
ment, and that defendant received 
compensation for true contract— 
Heath Delivery Service v. Michigan 
Mut Liability Co., 241 N.W. 191, 267 
Mich. 482. 

The mere omission to read or know 
the contents of a written instrument 
does not bar relief by way of refor¬ 
mation thereof because of mistake 
or firaud. 

U.S.—^Broldy V. State Mut Life As- 
sur. Co. of Worcester, Mass., C.A. 
N.T.. 186 F.2d 490. 

N.T.—City Albany Savings Institu¬ 
tion V. Burdick, 87 N.T. 40. 
dS. Vt—Ward v. Lyman, 188 A. 892, 
108 Vt. 464. 

58 >C.J. p 975 note 97. 

53. Iowa.—Commercial State Bank 


I of Independence v. Ireland, 245 N. 

W. 224, 216 Iowa 241. 
j Mont—^Bitter Root Cresunery Co. v. 
Muntzer, 300 P. 251, 90 Mont 77. 

44. Ala.—McKleroy v. Dishman, 142 
So. 41, 225 Ala. 131. 

Ark.—Exchange Nat. Bank v. Barron, 
31 S.W.2d 420, 182 Ark. 13. 

Cal.—Securlty-Pirst Nat. Bank of 
Los Angeles v. Harp, 122 P.2d 900, 
19 Cal.2d 774—California Trust Co. 
V. Cohn, 7 P.2d 297, 214 Cal. 619 
— ^Tomfus V. Vaughn, 146 P.2d 499, 
63 Cal.App.2d 188. 

Tidnciary or confidential relationship 
Reformation will not be denied 
where failure to read contract differ¬ 
ing from real contract was induced 
by false representations of other par¬ 
ty, even though no fiduciary or con¬ 
fidential relation existed.—Johnson 
V. Sun Realty Co., 32 P.2d 393, 138 
Cal.App. 296. 

45. Ala.—Corpus juris died in 
McKleroy v. Dishman, 142 So. 41, 
46, 225 Ala. 131. 

63 C,J. p 975 note 98. 

46. Ala.—Corpus Juris cited in Mc- 
EJeroy v. Dishman, 142 So. 41, 46, 
225 Ala. 131. 

Iowa.—Conrad v. Farmers Mut Hail 
Ins. Ass’n of Iowa, 273 N.W. 913, 
223 Iowa 828. 

63 C.J. P 976 note 99. 

47. Iowa-—^In re Patterson, 202 N.W. 
8, 199 Iowa 3'62. 

68 C.J. p 976 note 1. 

46. N.T—154 West Fourteenth 
Street Co. v, D. A. Schulte, Inc., 202 
N.T.S. 737, 121 Misc. 858, affirmed 
206 N.T.S. 942, 210 App.Div. 851. 

49. N.T.—154 West Fourteenth St. 
Co. V. D. A. Schulte, Inc., supra. 

50. Cal.—Williams v, Hebbard, 92 P. 
2d 667, 33 Cal.App.2d 686. 

Ky.—A. H. Thompson Co. v. Security 
Ins. Co., 67 S.W.2d 493, 262 Ey. 427. 
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Mo.—Sicher v. Bambousek, 91 S.W. 
68, 193 Mo. 113—St Louis 221 Club 
V. Melbourne Hotel Corp., App., 227 
S.W.2d 764. 

N.J.—Union Five Shop v. Max Melzer, 
Inc., 29 A.2d 873, 133 N.J.Bq. 416. 
Tex.—^Long Bell Lumber Co. v. Low¬ 
ry, CIvAlPP., 31 S.W.2d 345. 

53 C.J. p 976 note 7. 

51. Ala.—Copeland v. Keller, 129 So. 
571, 221 Ala. 633. 

Colo.—Corpus Juris cited in Heini v. 
Bank of Kremmling, 25 P.2d 1113, 
1114, 93 Colo. 350, 89 A.L.B. 1442. 
Ga.—Corpus Juris cited in Rawson v. 
Brosnan, 1 S.E.2d 423, 426, 187 Ga. 
624. 

Ky.—A. H. Thompson Co. v. Security 
Ins. Co., 67 S.W.2d 493, 262 Ky. 427. 
Mich.—Corpus Juris cited in Scott v. 
Grow, 3 N.W.2d 254, 268, 301 Mich. 
226, 141 A,L.R. 819. 

Mo.—Sicher v. Rambousek, 91 S.W. 
68, 193 Mo. 113—St Louis 221 Club 
V. Melbourne Hotel Corp., App., 227 
S.W.2d 764. 

N.J.—^Union Fur Shop v. Max Melzer, 
Inc., 29 A.2d 873, 133 N.J.Eq. 416. 
63 O.J. p 976 note 8. 

“Privity” defined 

(1) “Privity,” in statute permit¬ 
ting reformation of instrument in 
favor of those in privity with orig¬ 
inal contractors, denotes successive 
relationship to the same right in the 
same property.—^Hilton v. BQlton, 41 
S.E.2d 880, 202 Ga. 63. 

(2) “Privity” defined in connection 
with persons as to whom reformia- 
tlon may be had see infra S 64. 

(3) “Privity” defined generally see 
Privity. 72 C.J.S. p 954 note 64 et 
seq. 

Persons acquirliig rights of origi¬ 
nal parties are entitled to reforma¬ 
tion for mutual mistake.—Long Bell 
Lumber Co. v. Lowry, Tex.Civ,App., 
81 S.W.2d 346. 
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a party or privy to the transaction in qtiestion52 
with a substantial interest thereinSS may not main¬ 
tain the action. Accordingly there is no right in 
one who has parted with all interest ;54 but it has 
been held that complete title need not be in plain¬ 
tiff to enable him to maintain the suit,65 and that 
a legal or equitable interest is sufficient.®® 

Reformation of a contract may not be obtained 
by one who does not claim as a successor under 
the contract sought to be reformed but under an¬ 
other contract®? Thus, it has been held that, where 
two grantees entered into an agreement with their 
common grantor for the separate purchase by 
each of a half of a plot, each grantee was not par¬ 
ty or privy to the deed to the other so as to be en¬ 
titled to reformation thereof,®8 and that one holding 
an option to purchase property may not obtain 
the reformation of a subsequent contract by the 
owner to convey to another.®^ 

Party aggrieved. Under some statutes, reforma¬ 
tion may be had for mutual mistake on aipplication 
of the "party aggrieved.”®® This means one whose 
pecuniary interest is affected by the mistake,®^ 


as, for example, one who has succeeded to the 
rights of the grantee in a deed,®^ but it does not 
include a grantee in a voluntary defective deed.®® 
The executor or administrator and not the heirs 
of the deceased payee of a note is entitled to seek 
reformation of the note as the "party aggrieved.”®^ 

§ 48. Assignee 

Assignees In privity with the original parties succeed 
to the remedy of reformation. 

Assignees in privity with the original parties 
succeed to the remedy of reformation.®® So, the 
assignee of a contract acting under the same mis¬ 
take as his assignor is a privy and may maintain 
action;®® and reformation has been granted to the 
corporate assignee of a contract of its president.®*^ 

§ 49. Vendor or Successor in Interest 

A vendor and, In the absence of Intervening and con¬ 
trolling equities, his successors may have an Instrument 
reformed. 

A vendor may sue to have an instrument re¬ 
formed,®® although he quitclaims land as a gift 


Selrs of party to Instmnient may 
be entitled to reformation. 

Mo.—^Phillips V. Cope, 111 S.W.2d 
81. 

Okl.—Davis v. Jackson, 182 P.2d 923, 
192 Okl. 16. 

52. U.S.—^Bradhem v. TT. S., C.C.A. 
Okl., 168 F.2d 905, certiorari de¬ 
nied 69 S.Ct 407, 335 U.S. 903, 
93 Li.Ed. 437—^Uhlmann Grain Co. 

V. Fidelity & Deposit Co. of Mary¬ 
land, C.C.A.m., 116 F.2d 106. 

Ga.—^Hilton v. Hilton, 41 S.E.2d 880, 
202 G^a. 53—^Volunteer State Hfe 
Ins. Co. V. Powell-Wliite Co.,’ 1 
S.E.2d 662, 187 Go. 705—Oorpus 
Jiirla dted In Rawson v. Brosnan, 
1 S.E.2d 423, 425. 187 Ga. 624. 
Tenm^Jackson v. Thompson, 61 S. 

W. 2d 470, 166 Tenn. 174—Walker 
V. Walker, 2 Tenn.App. 279. 

53 C.J. p 976 note 9. 

One claiming equitable lien on 
property may not obtain reformation 
of mortgage to which he was not 
party in order to make mortgage 
subordinate to hds claim.—^Pennsyl¬ 
vania Oil Products Refining Co. v. 
Willrock Producing Co., 196 N.B. 886, 
267 N.T. 427. 

JTadgnient creditor of grantee, who 
was neither a party thereto nor a 
privy thereunder, cannot maintain an 
action to reform a deed for a mis¬ 
take in description arising through 
mutual mistake of the parties there¬ 
to.—Waters v. MiLssey-Harris Har¬ 
vester Go., 278 P. 614, 86 Colo. 98. 
Husband acting as agent of wife 
Husband could not sue to reform 
fire policy, under petition showing 

76 C.J.S.—26 


that husband acted as wife’s agent 
to insure wife’s property and that 
policy, if reformed, would create no 
liability to husband.—’National Ben 
Franklin Fire Ins. Oo. v. McGann, 
153 S.E. 362, 170 Ga. 573. 

53. Colo.—Waters v. Massey-Harrls 
Harvester Co., 278 P. 614, 86 Colo. 
98. 

63 C. J. p 977 note 10. 

64. N.T.—Husted v. Vhn Ness, 36 N. 
T.S. 1043, 1 App.Div. 120, affirmed 
62 N.E. 646, 158 N.T. 104. 

65. Ala.—^McCaskill v. Toole, 119 So. 
214, 218 Ala. 523. 

56. Ala.—^McCaskill v. Toole, supra. 
Equitable Interest or right in prop¬ 
erty 

Where deed describes land intend¬ 
ed to be reserved by grantor so in¬ 
definitely as to render reservation 
void becduse of parties’ mutual mis¬ 
take or scrivener’s mistake, deed is 
subject to reformation at suit of one 
having equitable interest or right in 
property reserved.—^Burt v. Brandon, 
159 So. 691, 230 Ala. 85. 

67. Go.—Hilton v. Hilton, 41 S.E. 
2d 880, 202 Ga. 53—^Rawson v. 
Brosnan, 1 S.E.2d 423, 187 Ga. 624. 

58. Ga.—Hilton v. Hilton, 41 S.E.2d 
880, 202 Ga. 53. 

59. Or.—Scutt V. Troeh, 81 P.2d 
110, 160 Or. 88. 

60. Cal.—Abroms v. New York Life 
Ins. Co., 128 P.2d 391, 53 Cal.App. 
2d 764. 

Interest in proceeds of insurance poU 
icy 

Where husband and wife purchas- 
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ed single premium policy providing 
for life annuity to vrtfe, and policy 
provided that annuitant might elect 
to receive a life annuity of which 
husband would not be beneficiary, 
or a refund annuity in lesser amount 
of which husband would be beneficia¬ 
ry, and husband and wife surren¬ 
dered policy requesting refund an¬ 
nuity, and insurer in alleged fraud 
issued life annuity certificate, hus¬ 
band was a “party aggrieved,” enti¬ 
tled to bring an action to reform 
the policy to show husband’s Inter¬ 
est in the certificate.—Abroms v. 
New York Life Ins. Co., supra. 

61. Cal.—Calhoun v. Downs, 297 P. 
648, 211 Cal. 766—^Enos v. Stewart, 
70 P. 1005, 138 Cal. 112. 

68. Cal.—Hart v. Walton, 99 P. 719, 
9 Cal.App. 502. 

63. Cal.—^Enos v. Stewart, 70 P. 
1005, 138 Cal. 112. 

Right of volunteer generally see su¬ 
pra S 10. 

64. Cal.—^Hall v. Alexander, 64 P.2d 
767, 18 Cal.App.2d 660. 

65. Ala.—Copeland v. Heller, 129 
So. 571. 221 Ala. 633. 

53 C.J. p 977 note 18. 

66. N.Y.—Bentley v. Smith, 1 Abb. 
Dea 126, 2 Keyes 342. 

67. N.T.—Pittsburg Amusement Co. 
V. Ferguson, 91 N.T.S. 666, 100 
App.Div. 453. 

66. Ala.—City of Oneonta v. Saw¬ 
yer, 12 So.2d 82, 244 Ala. 25. 

Cal.—^Williams v. Hebbard, 92 P.2d 
657, 33 Cal.App.2d 686. 
lind.—Stack v. Commercial Towel & 
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to his children,and even though the vendor has 
no title to the land not intended to be embraced 
in the instrument.'^® In the absence of intervening 
and controlling equities, relief will be decreed suc¬ 
cessors in interest the same as between the original 
parties,but, where the fraud or mutual mis¬ 
take pleaded as a ground for reformation of a 
lease is personal to the maker of the instrument, 
a subsequent purchaser of the lessor charged with 
knowledge of the terms of the lease is not enti¬ 
tled to reformation thereof.A wife who joined 
with her husband in a deed, simply to release her 
dower, is not bound by a warranty therein, and, 
hence, is not entitled to maintain a bill to reform 
the deed.73 

Vendor^s lien. One to whom a vendor’s lien has 
been transferred may have the deed by the vendor 


to the vendee reformed.'^^ 

§ 50. Vendee or Successor in Interest 

A vendee 6r grantee and at a general rule their 
successors In Interest may have a conveyance reformed. 

A vendee or gprantee may have mistakes in a 
deed of conveyance to him corrected;*^® and, al¬ 
though there is authority to the contrary,*^® the 
rule applies, as to the original conveyance, also to 
the successors in interest of such vendee or gran- 
tee,^7 notwithstanding there was no transfer to 
them of the right to sue for a reformation.^® In 
any event, where the mistake occurs in a series of 
conveyances under circumstances entitling each 
grantee to reformation against his grantor, the 
last grantee is entitled to reformation as against 
the original grantor,*^® but this does not mean that 


Uniform Service, App., 91 N.R2d 
790. 

Mo.—Corpus gtiris quoted in Phillips 
V. Cope, 111 S.W.2d 81, 82. 

53 C.J. p 977 note 22. 

Settlor of trust 

Md.—Kiser v. Lucas. 186 A. 441. 170 
Md. 486. 

69. Oal.—Los Angreles, etc.. R. Co. 
v.^Kew Liverpool Salt Co., 87 P. 
1029, 150 Cal. 21, 

Mo.—i^orpus 6tiTi8 quoted lu Phillips 
V. Cope. Ill S.W.2d 81, 82. 

Reformation of voluntary conveyanc¬ 
es generally see supra S 10. 

70. Mo.—Corpus JturlB quoted iu 
Phillips V. Cope, IM. S.W.2d 81. 
82. 

53 aj. p 977 note 24. 

71. Cal.—Williams v. Hebbard. 92 
P.2d 657, 38 Cal.App.2d 686. 

Mo.—Corpus jnxris quoted in Phillips 
V. Cope, 111 S.W.2d 81, 82. 

53 C.J, p 977 note 26. 

72. Okl.—Gypsy Oil Co. v. Schon- 
wald, 231 P. 864, 107 OlcL 253. 

73. Ala.—-Miller v. Morris, 27 So. 
401. 123 Ala. 164. 

74. Tex.—^Long* Bell Lumber Co. v. 
Lowry, Civ.App., 31 S.W.2d 845. 

75. CaJ.—Williams v. Hebbard, 92 
P.2d 657, 83 Cal.App.2d 686. 

Ind.—Stack v. Commercial Towel & 
Uniform Service, App., 91 K.K2d 
790. 

N.Y.—Schneider v. Swartele, 267 
T.S. 714, 239 App.I)iv. 329, affirmed 
8 N.K2d 336, 273 N.T. 662—Mer¬ 
cantile Paper Products Co. v. 1491 
Third Ave. Realty Corporation, 245 
N.T.S. 219, 230 App.Div. 436, af¬ 
firmed 176 iNr.E. 349, 265 N.T, 640. 

63 C.J, p 977 note 29. 

Voluntary conveyances see supra § 
- 10 . 

SSutnaUty of xiglit 
The right of a purchaser to have 

an equity court correct a deed must 

Ue aiso in his vendor, and the suc¬ 


cessor of a vendee or grantee may 
not have a deed reformed where the 
vendor may not obtain reformation 
as against such vendee or grantee.— 
Higgins Oil, etc., Co. v. Delemey, D. 
C.La., 263 F. 93L 

76- Colo.—Waters v. Massey-Harris 
Harvester Co., 278 P. 614, 86 Colo. 
98, distinguished and restricted In 
Heinl v. Bank of Kremmling, 25 P. 
2d 1113, 93 Colo. 350, 89 A.L.R. 
1442. 

53 C.J. P 978 note 30. 

Bight of aeUou for reformation is 
personal to vendee and does not au¬ 
tomatically pass with transfer of 
property.—Waters v. Massey-Harris 
Harvester Co., 278 P. 614, 86 Colo. 
98. 

Tax sale 

One who acquired title through tax 
sale may not be entitled to reformat 
tjon of deed to former landowner.— 
Bradham v. U. S., C.C.A Okl., 168 
P.2d 905, certiorari denied 69 S.Ct 
407, 335 U.S. 903, 93 L.Bd. 437. 

77. Ala.—^Ikard v. Empire Guano 
Co., 173 So. 87, 233 Ala. 679. 

La.—^Haas v. Opelousas Mercantile 
Co., 2 So.2d 3, 197 La. 600. 

N.J.—Corpus Jhrla cited in Union 
Fur Shop V. Max Melzer, Inc., 29 
A.2d 873, 876, 133 !Nr.J.BQ. 416. 

53 C,J. p 978 note 31. 

Deed transferring rights or actions 
of warranty 

{Purchaser acquiring by warranty 
deed conveying complete transfer 
and subrogation of all rights or ac¬ 
tions of warranty against all former 
proprietors could sue for reforma¬ 
tion of deed to his vendor, since pur¬ 
chaser had same right in law as his 
vendor had.—Fair v. Williams, App., 
172 So. 393, reversed on other 
grounds 175 So. 631, 187 La. 953. 
Admlnistrator’B deed 
The grantee of person to whom 
land had been conveyed by adminis¬ 
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trator's deed succeeded to any rights 
of that person to reformation of ad¬ 
ministrator’s deed because of mutual 
mistake of fact.—Steadham v. Cobb, 
19$ S.E. 730, 186 Ga 30. 

Belrs of grantee 

Tenn.—Jackson v. Thompson, 61 S. 

W.2d 470, 166 Tenn. 174. 

Degatee of grantee 
Mich.—Scott V. Grow, 8 N.W.2d 264, 
801 Mich. 226, 141 A.L.R. 819. 
Purohaser at foreolosuxe sale may 
have description in deed to mort¬ 
gagor reformed.—^Radmor Building 
& Loan Ass’n v. Scott, 120 A. 804, 
277 Pa. 66—Armstrong County Bldg.' 
& Loan Ass’n of Ford City v. Guffey, 
200 A 160, 182 PaSuper. 19. 

78, La—^Louisiana Oil Refining 
Corp. V. Gandy, 121 So. 183, 168 La 
37, appeal dismissed and certio¬ 
rari denied 50 S.Ct 65, ’ 280 U.S. 
516, 74 L.Ed. 587. 

79. Colo.—Corpus Juris cited in 
Heinl V. Bank of Kremmling, 26 
P.2d 1113, 1114, 93 Colo. 350, 89 
AL.R. 1442. 

S.G.—Chisholm v. Pryor, 85 S.E.2d 
21, 207 S.C. 64. 

58 C.J. p 978 note 88. 

Notioe 

Where mortgagors acquired first 
lot under warranty deed and second 
lot under contract tp purchase and 
mortgage covering house erected on 
second lot erroneously described the 
first lot and mortgagee after fore¬ 
closure conveyed the property by 
deed which described the first lot, 
fact that at time of taking of such 
deed agreement for sale of second lot 
had been recorded would not pre¬ 
clude mortgagee’s transferees from 
obtaining reformation, since the 
agreement would not be notice to 
such transferees that house stood on 
the lot in which mortgagors had 
only the interest of a purchaser un¬ 
der BA agreement of purchasa—Gav- 
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the first vendee under the mistake is disabled there- 
from.80 A subsequent grantee ordinarily has no 
gn’eater rights to reformation than his grantor 
had,and, where the original grantee would be re¬ 
quired to give a mortgage before reformation of a 
deed would be decreed, the giving of such mort¬ 
gage is a condition to reformation at the request 
of a subsequent grantee ;82 but equities which might 
preclude reformation at the instance of the orig¬ 
inal grantee may not be a bar to relief by a subse¬ 
quent grantee without notice.82 a purchaser for 
value without notice from a grantee who has re¬ 
ceived an erroneous deed from his grantor may 
maintain a bill against a judgment creditor of the 
original grantor and correct the error.84 

§51. Mortgagor 

A mortgagor may have a mortgage reformed. 

A mortgagor is entitled to have a mortgage re¬ 
formed to make it expressly give priority to one 
previously executed by him.85 It has been held 
that, where there is a reformable security deed, 
the grantee of a second security deed by the same 
grantor covering the same property may not have 


the first deed reformed.®® 

§ 52. Mortgagee 

A mortgagee and his successors In Interest may be 
entitled to reform the mortgage and prior deeds In the 
chain of the mortgagor’s title. 

A mortgagee stands in the shoes of a purchaser 
for value®^ and is entitled to reformation of the 
mortgage.88 His assignee or the purchaser of the 
mortgage may likewise be entitled to reformation 
of the mortgage.®^ After a mortgage has been 
foreclosed, the mortgagee may not in his character 
of mortgagee obtain reformation of the mortgage.®® 
A mortgagee is a privy to®i and may sue to re- 
form92 prior deeds in the chain of his mortgagor’s 
title; but the holder of a mortgage is not enti¬ 
tled to have a deed between the mortgagor as ven¬ 
dor and another as vendee reformed to have in¬ 
cluded therein a mortgage assumption clause as 
provided for in the contract to convey.®® 

Purchaser at foreclosure. Although there is 
some authority to the contrary,®^ it is generally held 
that a purchaser at a mortgage sale under a power 
of sale is in such privity with the mortgagor as to 


in V. Johnson, 41 A.2d 113, 131 Conn. 
489, 156 A.I/.R. 1130. 

80. Ala.—Tillls V. Smith. 19 So. 374, 
108 Ala. 264. 

63 CJ*. p 978 note 34. 

81. Mass.—^Baker v. Porter, 172 1T.B. 

863, 273 Mass. 9. I 

Aeoords I 

Subsequent srrantee could rely on 
recording of deeds for title to land 
actually described, but had no rights 
to land intended to be, but not de¬ 
scribed, greater than, original gran¬ 
tee would have if making no convey¬ 
ance.—^Baker v. Porter, supra. 

82. Mass.—^Baker v. Porter, supra. 

83. Pa.—^Uniontown Sav. & Loan 
Co. V. Alicia Land Co., 13 A.2d 65, 
338 Pa. 227—^Armstrong County 
Bldg. & Loan Ass’n of Ford City 
V. Gufitey, 200 A. 160, 182 Pa.Super, 
19. 

General equities of transaction as 
bar to reformation see supra 5 43. 
SqnltiLes held not to affect enbee- 
qnent grantees 

(1) Whatever effect. If any, -refus¬ 
al of - predecessor in title of bank, 
seeking reformation of deed on 
ground of mutual mistake, to accept 
offer of adjustment made by grantor 
when mistake was first discovered, 
might have on. equities as between 
grantor and predecessor, bank was 
not bound py, any equities that may 
have been forfeited by predecessor, 
where transaction occurred^after ex- 
ecutiion of bank’s mo^pL^e Wd bank 
had-net- knovdedge thereof *and knew 


nothing of mistake until after it took 
title by deed in lieu of foreclosure.— 
Uniontown Sav. & Loan Co. v. Alicia 
Land Co., 13 A.2d 65, 338 Pa. 227. 

(2) A mortgagee which purchased 
mortgaged premises at foreclosure 
sale was entitled to reformation of 
deed executed by mortgagors* ven¬ 
dors, which by mistake misdescribed 
premises conveyed notwithstanding 
mortgagors failed to perform fully 
terms of unrecorded written agree¬ 
ment with vendors for purchase of 
premises, where mortgagee had no 
knowledge, actual or constructive, of 
existence of such agreement until 
after institution of suit for reforma¬ 
tion of deed, and deed from vendors 
to mortgagors recited payment of a 
valuable and adequate cash consid¬ 
eration.—^Armstrong County Bldg. & 
Loan Ass’n of Ford City v. Guffey, 
200 A. 160, 132 Fa.Super. 19. 

84. Miss.—-Willis y. C^attman, 53 
Miss. 721. 

53 C.J. p 978 note 35. 

85. N.C.—Gray v. Mewbom, 189 S. 
B. 695, 194 ISr.C. 348. 

53 C.J. p 979 note 53. 

86. Ga.—Volunteer State Life Ins. 

Co. V. PoweXl-White Co., 1 S.F.2d 
662, 187 Ga. 705—^Rawson V. Bros- 
n an. 1 S.B.2d 428, 187 Ga. 624— 
Garlington v. Blount, 91 S.B. 553, 
14$ Ga. 527. I 

87- Mo.r— Brooking v. Straat, 17 Mq. 
App. 296. 

Va.—Puckett v. Campbell, 144 S.B. 
434, 151 Va. 2f3. 


88; Wash.—Jenkins v. Jenkins Uni¬ 
versity, 49 P. 247, 60 P. 785, 17 
Wash. 160. 

58 C.J. p 979 note 56. 

89. Ga.—^McCollum v. Loveless, 200 
S.E. 115, 187 Ga. 262. 

53 CU. p 977 note 21. 

Pledgee of mor^TSiTs succeeded to 
all rights and equities of mortgagee, 
including mortgagee’s equity to seek 
reformation of mortgage and deed 
so aa correctly to describe property 
which by mutual mistake was incor¬ 
rectly described.—Williams v. Yates, 
157 So. 867, 229 Ala. 487. 

90. Ala.—Williams v. Hatch, 38 Ala. 
338. 

Reformation of mortgage after fore¬ 
closure see supra § 42 d. 

Right to reformation of one who has 
parted with his interest see supfa 
i 47. 

91. Va.—Puckett v. Campbell, 144 S. 
m 434, 151 Va. 213. 

92. Ala.—-Williams v. Yates, 157 So. 
867, 229 Ala. 437. 

53 C.J. p 979 note 59. 

93. Iowa.—-American Sav. Bank v. 
Borcherding, 208 N.W. 518, 201 
Iowa 765. 

N.J.—^dorpus Juris quoted -in Reillj 
, V. Martinelll, 26 A.2d 152, 131 N^J. 
Fq, 495.' 

94. Mb.—Haley y. Barley; Mo. 

86*. “ - 

Refonnation’«f mortgage after foxp- 
elosure see svpza 5 42.di i ,Kf r 
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entitle him to the reformation of the mortgage,®* 
even though as a result of a defective execution 
of his deed he acquired only the equitable title.^® 
It has been held that there must be privity on his 
part with respect to the error that occurred as be¬ 
tween the mortgagor and mortgagee,and, if he 
fails to show that as purchaser he intended to buy 
other dian the lands actually described in the mort¬ 
gage and subsequent proceedings, he is not entitled 
to have them reformed to conform to the original 
intention of the mortgagor and mortgagee.^* The 
fact that the foreclosure deed is correct does not 
preclude reformation of the mortgage by the pur¬ 
chaser.^® 

Subsequent vendees of the purchaser at a mort¬ 
gage sale under a power of sale may maintain an 
action for the reformation of a misdescription in 
the mortgage.! Where the mortgagee after fore¬ 
closure conveys the property, the parties making 
the same mistake as occurred in the original mort¬ 
gage, the transferree succeeds to the mortgagee’s 
right to have the mortgage reformed.® 

Chattel mortgagee. The right of a chattel mort¬ 
gagee to have a bill of sale reformed depends on 
the right of the mortgagor,® and, where the latter 
is entitled thereto as against his vendor, the for¬ 
mer is also.^ 

§ 53. Other Persons 

Persons In various legal relationships have been held 


to be or not to be entitled to seek reformation of parti¬ 
cular instruments. 

Among those who have been held entitled to ref¬ 
ormation are the grantee of a valid power defec¬ 
tively executed the obligee of a bond, although 
the consideration of the bond proceeds from a third 
person, who is acting in the name and for the 
benefit of the obligee;® a beneficiary omitted from 
a contract contrary to Ihe intention of the parties 
the third-party beneficiary of an insurance policy,® 
even though he was not a party to the contract;® 
and, although there is authority to the contrary,!® 
purchasers at execution sale.!! It has been held 
that the holder of an unrecorded long-term lease 
may have the subsequent deed of his lessor re¬ 
formed so that the conveyance is subject to his 
leasehold interest.!® The obligee of a bond signed 
by the surety but not by the principal has been 
held not entitled to obtain reformation of the bond 
to accord with the contract between the principal 
and the surety.!® Cestuis que trust!^ or the as¬ 
signees of a cestui que trust!® may have reforma¬ 
tion; but a trustee, since he holds merely the le¬ 
gal title without any beneficial interest, is want¬ 
ing in equity,!® and a bill by him for correction 
should be dismissed.!^ The beneficiary of a trust 
agreement has been held to be entitled to obtain 
the reformation of a modification of the trust which 
eliminated him as beneficiary.!® A sheriff who 
has wrongly described land sold by him under mort- 


95. Ala.—'Federal Land Bank of 
New Orleans v. ■Williams, 186 So. 
689, 237 Ala. 318. 

Ga.—Chapman v. Cassels Co., 179 S. 
B. 91. 180 Ga. 349. 

N.C.—Crews v. Crews, 186 S.R 156, 
210 N.C. 217. 

63 C.J. p 979 note 48. 

Pnrohase hy mortgasree 
Mortgagee’s foreclosure of mort¬ 
gage and his purchase on foreclo¬ 
sure sale did not deprive mortgagee 
of right to reformation of mortgage 
because of clerical mistake in de¬ 
scription ' in mortgage.—Stoneham 
Five Cents Sav. Bank v. Johnson, 3 
K.B.2d 730, 106 A.L.R. 1333. 

96. Ala.—Goulding Fertilizer Co. v. 
Blanchard, 59 So. 485, 178 Ala. 298. 

97. Ala.—Goulding Fertilizer Co. v. 
Blanchard, supra. 

98. Ala«—Goulding Fertilizer Co. v. 
Blanchard, supra. 

99. Ala.—^Ikard v. Empire Guano 
Co., 173 So. 87, 233 Ala. 679. 

X« Ala.—Ikard v. Empire Guano Co., 
supra. 

Arkv-r-Modlca v. Combs, 249 S.W. 667, 
158 Ark. 149. 

2. Gonn.—Gavin r. Johnson, 41 A.2d 
113, 131 Conn. 489, 156 AJLJEt. 1130. 


3. N.J.—Motley v. Darling, 108 A. 
430, 91 N.J.E<1. 76. 

4. N.J.—^Motley v. Darling, supra. 

5. U.S—Segee v. Thomas, C.C.Conn., 
21 P.Cas.No.12,633, 3 Blatchf. 11. 

Cal.—Gerdes v. Moody, 41 Cal. 335. 

6. N.T.—Nevins v. Dunlap, 33 N.T. 
676. 

7. N.T.—Baird v. Bi^e R. Co., 104 N. 
B. 614, 210 l?r.Y. 226—Leltner v. 
Goldwater, 48 N.T.S.2d 614, af¬ 
firmed 53 N.Y.S.2d 460, 269 App. 
Div. 657, appeal denied 64 N.Y.S. 
2d 388, 269 App.Div. 690. 

8. Mo.—^Binswanger v. Employers’ 
Liability Assur. Corp., Ltd., 28 S. 
W.2d 448, 224 Mo.App. 1025. 

Automobile liability policy 
Injured third person has right to 
bring suit in equity to reform auto¬ 
mobile liability policy providing for 
direct liability in conformity with 
statute.—^Hxmt v. Century Indem. 
Co.. 192 A. 799. 58 B.L 336, 112 A.L.II. 
902. 

9. Mo.—^Blnswanger v. Employers’ 
Liability Assur. Corp., Ltd., 28 S. 
W.2d 448, 224 MoJLpp. 1025. 

10- Ind.—Conner v. WeUs, 91 Ind. 
197. 

53 C.J. p 979 note 68. , 
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11- N.J.—Vanderbeck ▼. Perry, 28 
N.J.Bq. 367. 

53 C.J. p 979 note 69. 

12. N.C.—State Trust Co. v. Braz- 
nell, 41 S.E.2d 744, 227 N.C. 211. 

13. Fla,—Continental Casualty Co. 
V. City of Ocala, 149 So. 381, 111 
Fla. 209. 

Frlaolpal not obligee’s agent 
Fact that city was to be obligee of 
public improvement bond did not 
make contractor, who should have 
signed bond as principal but failed 
to do so, city’s lagent, so as to en¬ 
title city to sue surety for reforma¬ 
tion of bond.—Continental Casualty 
Co. V. City of Ocala, 149 So. 381, 111 
Fla. 209. 

14. Utah.—Center Creek Water, etc., 
Co. V. Lindsay, 60 IP. 659, 21 Utah 
192. 

Wis.—Sullivan v. Bruhllng, 29 N.W. 
211, 66 Wis. 472. 

15. HI.—^Moore v. Munn, 69 HI. 691. 

16. Ala.—Stone v. Hale, 17 Ala. 667, 
52 Am.D. 186. 

63 C.J. p 979 note 72. 

17- Ala.—Stone v. Hale, 17 Ala. 557, 
52 Am.D. 185. 

18. N.Y.—^Leltner v. Goldwater, 48 
N.Y.S.2d 614, affirmed 53 N.Y.S. 
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gage foreclosure has an interest both as an indi¬ 
vidual and as trustee of an express trust, and, 
in order to prevent injury to himself and to the 
grantor in the mortgage, may sue for reformation.^^ 


Persons in control of the operation of mills owned 
by a corporation, and owning a controlling interest 
in the corporation, not being volunteers, may have 
reformation of the articles of incorporation.20 


vn. PERSONS AS TO WHOM EBPORMATION MAY BE HAD 


§ 54. In General 

An Instrument may ordinarily be reformed as against 
the original parties, their privies, those claiming under 
them with notice of the facts, and third persons who 
will not be prejudiced thereby. 

Ordinarily reformation of an instrument may 
be granted against the original parties,those in 


privity with them,22 those claiming under them 
with notice of the facts,23 and third persons who 
will not be prejudiced thereby.24 However, refor¬ 
mation will not be decreed to the prejudice of in¬ 
nocent third persons,25 and it has been held that 
an instrument may be reformed only against per¬ 
sons parties to the instrument or their privies.26 


2d 460, 269 App.Div. 657, appeal 
denied 64 N.T.S.2d 888, 269 App. 
Div. 690. 

19. Mo.—^Dodson v. Lomax, 21 S.W. 
25, 113 Mo. 555. 

20. N.Y.—^Mlllspaugh. v. Casaedy, 
181 N.T.S. 276. 191 App.Div. 221. 

21. Ala.—Gilmore v. Sexton, 49 So. 
2d 157, 264 Ala. 560—Phoenix Chair 
Co. V. Daniel, 155 So. 363, 228 Ala. 
579—Copeland v. Keller, 129 So. 
571, 221 Ala. 533. 

Ariz.—^Davis v, Klelndlenst, 169 P.2d 
78, 64 Ariz. 251—-Home Owners* 
Loan Corp. v. Bank of Arizona, 94 
P.2d 437, 54 Ariz. 146. 

Cal.—^Mlngs v. Compton City School 
Dist of Los Angeles County, 18 
P.2d 967, 129 Oal-App. 413. 

Colo.—^Heini v. Bank of Kremmling, 
25 P.2d 1118, 93 Colo. 350, 89 A.L. 
R. 1442. 

jna.—Smith v. Pattishall, 176 So. 

568, 127 Fla. 474. 129 Fla. 498. 

Ga.—^McCollum v. Loveless, 200 S.1L 
115, 187 Ga. 262, 

Iowa.—-Winker v. Tlefenthaler, 279 
N.W. 436, 225 Iowa 180. 

La.—W. B. Thompson & Co. v. Mc¬ 
Nair, 7 So.2d 184, 199 La. 918. 

Mo.—St Louis 221 Club v. Mel¬ 
bourne Hotel Corp., App., 227 S.W. 
2d 764. 

Okl.—Terrill v. Laney, 198 ■P.2d 296, 
200 Okl. 808. 

53 C.J. p 980 note 79. 

SCimlolpal oozpozations 

An instrument may be reformed 
as against a municipal corporation 
that is a party to it—Fullerton v. 
Des Moines, 126 N.W. 159, 147 Iowa 
254. 

'Chrantor dead or nonresldeiLt 

Under a statute authorizing cor¬ 
rection of a description in a convey¬ 
ance if the grantor is dead or non¬ 
resident and the grantee or his suc- 
•cessors have been In quiet posses¬ 
sion for a specified period of time, 
-reformation will not be granted as 
.against a mortgagor where he was 
neither dead nor nonresident and the 
grantee had never been in possession 
.*of the property conveyed.—Gotfred- 


son Bros. Co. v. Dusing, 129 N.W. 
647, 145 Wis. 659. 

22. Ala.—Gilmore v. Sexton, 49 So. 
2d 167, 264 Ala. 660—Phoenix Chair 
Co. V. Daniel, 155 So. 363, 228 Ala. 
579. 

Ariz.—Corpus Juris cited In Davis v. 
Klelndlenst, 169 P.2d 78. 82, 64 
Ariz. 251—-Home Owners* Loan 
Corp. V. Bank of Arizona, 94 P.2d 
437. 64 Ariz. 146. 

Mo.—St. Louis 221 aub v. Mel¬ 
bourne Hotel Corp., App., 227 S.W. 
2d 764. 

53 C.J. p 980 note 80. 

Reformation as against bona fide 
purchasers see infra § 58. 

Privies in law, fact, or estate 
Equity will grant reformation of 
a deed as between the original par¬ 
ties or their privies in law, in fact, 
or in estate.—^McCollum v. Loveless, 
200 S.E. 115, 187 Ga. 262. 

<*Prlvity” defined 

(1) “Privity” exists between two 
successive holders when the latter 
takes under the earlier by grant and 
where the successive relationship or 
ownership to the same property from 
a common source appears.—Davis v. 
Klelndlenst, 169 (P.2d 78, 64 Ariz. 251. 

(2) “Privity** defined in connection 
with who may obtain reformation 
see supra S 47. 

(3) “Privity** defined generally see 
Privity. 72 CJT.S. p 964 note 64 et 
seq. 

Homestead property 
Where, after death of grantor, the 
land sought to be included in deed by 
reformation was embraced in home¬ 
stead set apart to grantor*s widow 
and from her it passed to defendant, 
defendant was In “privity of estate** 
with original grantor as regards 
right to relief of reformation.—Skel¬ 
ton V. Tyner, 25 So.2d 160, 247 Ala. 
511. 

23. Ala.—Phoenix Chair Co. v. Dan¬ 
iel, 155 So. 363, 228 Ala. 579. 

CaL—Mings v. Compton City School 
Dist of Los Angeles County, 18 P. 
2d 967, 129 CalJ^pp. 413. 
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Okl.—^Terrill v. Laney, 193 P.2d 296, 
200 Okl. 308. 

53 C.J. p 980 note 81. 

24. Ky.—First Nat Bank v. Wil¬ 
liamson, 115 S.W.2d 565, 273 Ky. 
116. 

La.—W. B. Thompson & Co. v. Mc¬ 
Nair, 7 So.2d 184, 199 La. 918— 
Broussard v. Broussard, 114 So. 
834, 164 La 913. 

N.Y.—^Burlingham v. Hanrahan, 261 
N.Y.S. 66, 140 Misc. 512. 

Voluntary grantees see infra § 57. 

25. Ky.—Whitson v. Parks, 163 S. 
W.2d 298, 291 Ky. 141—First Nat 
Bank v. Williamson, 116 S.W.2d 
666, 273 Ky. 116. 

La-—W, B. Thompson & Co. v. Mc¬ 
Nair, 7 So.2d 184, 199 La 918— 
Magee v. Booty, App., 47 So.2d 879, 
rehearing denied 47 So. 2d 828— 
Hadnot V. Thomason, App., 45 So. 
2d 910—Crowell & Spencer Lum¬ 
ber Co. V. Hawkins, App., 174 So. 
151, annulled on other grounds 179 
So. 21, 189 La 18—Owens v. Ow¬ 
ens, 135 So. 87, 16 LaApp. 588. 
N.Y.—^Burlingham v. Hanrahan, 261 
N.Y.S. 65, 140 Misc. 612. 

Ohio.—Sullivan v. Doehler Die Cast¬ 
ing Co., 15 Ohio Supp. 122. 

Wash.—-Malott v. General Machinery 
Co., 141 P.2d 146, 19 Wash.2d 62. 
53 O.J. p 980 note 83. 

Beformatioii of restrictions on use; 
purchaser of other property 
Right of plaintiff to reformation 
of agreement imposing restrictions 
on property could not be defeated by 
defendants acquiring near-by prop¬ 
erty without knowledge of mistake, 
in absence of conduct by plaintiff 
calculated to mislead defendants.— 
Burllngham v. Hanrahan, 251 N.Y.S. 
55, 140 Misc. 512. 

26. Ala.—Skelton v. Tyner, 25 So. 
2d 160, 247 Ala. 511. 

Lessor and sublessee 
Where lessor Informed lessee and 
those negotiating for a sublease that 
lessor would not assign lease to sub¬ 
lessee, and that, although lease pro¬ 
vided that lessee had right to sub¬ 
lease realty, lessor would not make 
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A court may not adjudicate what shall be the effect 
of a contract as to third persons, who took no part 
in executing it, by decreeing a reformation as to 
them.27 

"Wlhere such course is practicable, reformation 
may be granted as to some, but not other, persons 
holding interests in the property affected.^^ Thus 
the fact that a mortgage is not reformable against 
one who acquired a subsequent lien does not pre¬ 
clude its reformation as against the mortgagor,29 
and the fact that a deed may not be reformed as 
against one to whom the vendor’s lien has been 
transferred does not preclude its reformation as 
between the parties to the instrument,^® and the 
existence of valid intervening rights does not pre¬ 
clude reformation where reformation will not prej¬ 
udice such rights.3l 

§ 55* Creditors 

An Instrument may be reformed as against creditors, 
including, according to some, iHit not other, authorities. 
Judgment creditors. 

As a general rule, an instrument may be re¬ 
formed as against creditors as well as against the 
parties to the instrument,32 but, where the statute 
requiring the recordation of conditional sales con¬ 
tracts protects subsequent general creditors as well 
as purchasers and encumbrancers, a conditional 
sales contract may not be reformed as against bona 


fide subsequent general creditors.33 Although un¬ 
der some circumstances a debtor may prefer one 
creditor over others, if, in consequence of a mis¬ 
take of law, the parties select and make use of an 
instrument which does not effectuate their inten¬ 
tion of preference, the court will not correct to 
the prejudice of the general creditors,3^ and equity 
will not interfere by reforming an instrument to 
aid one creditor against another on the ground of 
mistake.35 An assignment for benefit of creditors 
may be reformed to supply a release omitted there¬ 
from as against a creditor put on inquiry with re¬ 
spect to the terms of the agreement,^® but an as¬ 
signment for the benefit of creditors will not be 
reformed as against the beneficiaries so as to con¬ 
form to the intention of the immediate parties, if 
the beneficiaries will lose valuable rights and not 
be placed in statu quo.37 

Judgment creditors. Judgment creditors are not 
usually considered purchasers, being simply gen¬ 
eral lienholders on whatever interest the judgment 
party may have in the land, and, hence, their rights 
do not, as a general rule, stand in the way of the 
reformation of prior deeds and mortgages;®3 but, 
while reformation may be decreed as against a sub¬ 
sequent judgment creditor, it has been held that 
it will not be decreed as against an assignee of 
the judgment for a valuable consideration and with¬ 
out notice of the right to reformation.®® More- 


a new lectse to sublessees, and that, 
if lessee subleased, lessor would hold 
lessee responsible for all obligations 
under original lease, there was nei¬ 
ther privity of contract nor of es¬ 
tate between sublessees and the les¬ 
sor or those who succeeded to the 
lessor's title which would authorize 
a reformation of terms of sublease 
so as to Include therein an assign¬ 
ment to sublessees of option in orig¬ 
inal lease to purchase realty.—Lehr- 
er V. Wegenhoft, Tea:.Civ.App., 203 
S.W.2d 245, refused no reversible er¬ 
ror. 

27. Ga.—Georgia R., etc,, Co. v. 
Roy, 94 S.B, 218, 147 Ga. 849. 

28. N.C.—Lowery v. Wilson, 200 S. 
E. 8G1, 214 IT.C. 800. 

29. NT.T.—^Bartkowiak v. Kley, 9 N". 
T.S.2d 986. 

N.C.—Lowery v. Wilson, 200 S.B. 861, 
214 N.a 800. 

30. Tex.—Frazier v. Hanlon Gaso¬ 
line. Co., Civ.App., 29 S.W.2d 461, 
error refused. 

31. N.T.—Burlingham v. Hanrahan, 
251 K.Y.SL 56, 140 Misc. 612. 

OhiiD.^—fiharonville Sav. Sc Loan Co. 

-'T. Brewne, App., 84 N.B1.2d 811. 
gfl yfcnl& e Mnstmsd 

“rights'* referred to in statu- 
toiT* provision permitting reforma¬ 


tion of a contract as far as it can 
be done without prejudice to “rights" 
acquired by third persons, in good 
faith and for value, are rights ac¬ 
quired by a bona flde purchaser for 
value from one of the parties to the 
instruments sought to be reformed 
after execution of the Instruments.— 
Baines v. Zuieback, 191 P.2d 67, 84 
Cal.App.2d 483. 

32. Ariz.—Home Owners' Loan Corp. 
V. Bank of Arizona, 94 P.2d 437, 
54 Ariz. 146. 

Ky.—^Flrst Nat. Bank v. Williamson, 
116 S.W.2d 566, 273 Ky. 116. 
Wash.—Malott v. General Idachinery 
Co., 141 P.2d 146, 19 Wash.2d 62. 
53 C.J. p 981 note 90. 

33. Wash.—^Sdalott v. General Ma¬ 
chinery Co., supra. 

Notioe 

Pact that conditional sales con¬ 
tract executed on June 21, and fix¬ 
ing that date for delivery of prop¬ 
erty to buyer, stated that sum would 
be paid on delivery of property but 
not later than July 1, did not put 
third persons on inquiry so as to 
warrant reformation of contract to 
show date of actual delivery and 
make contract effective against sub- 
I sequent general cr^itor of buyer, 
[adthough not recorded within ten 
^days from delivery date specified 
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therein.—Malott v. General Machin¬ 
ery Co., supra. 

34. Md.—Anderson v. Tydings, 8 
Md. 427, 63 Am.I>. 708. 

35. Ohio.—Stoltz v. Vcmatta, 5 Ohio 
S. & C.P. 34, 32 Cinc.LBuI. 100. 

53 C.J. p 981 note 98. 

36. Or.—Southeast Portland Lum¬ 
ber Co. V. Heacock, 276 P. 28, 128 
Or. 248. 

37. Minn .—Cottrell v. Citizens' Sav. 
Bank, 54 N.W. 1111, 63 Minru 201. 

38. Ala.—Gilmore v. Sexton, 49 So. 
2d 157, 254 Ala. 560. 

Ill.—Federal Land Bank of St. Louis 
V. Kenshalo, 268 HlJl^pp. 1. 

Mo.—St. Louis 221 Club v. Melbourne 
Hotel Corp., App.. 227 S.W.2d 764. 
Mont—Corpus Juris dted in Clack v. 

Clack, 41 P.2d 32, 37, 98 Mont 652. 
53 C.J. p 981 note 4. 

Nature of Judgment lien see Judg¬ 
ments S 455. 

Secordliig statute does not protect 
subsequent Judgment creditor 
against reformation of mortgage.— 
Federal Land Bank of St Louis v. 
Kenshalo, 268 IlLApp. 1—53 C.J. p 
981 note 4 [o]. 

39> Ind,—Walnwright v. ganders, 
64 Ind. 306—^Flanders v. OTBrl^ii 
46 Ind. 284. 
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over, there is authority, sometimes based on the 
^stence of recording statutes, that a subsequent 
judgment creditor stands on the same footing as 
a bona fide purchaser,^® and that an instrument 
may not be reformed to his prejudice.^! It has 
been held that the rule that an instrument will not 
be reformed to the prejudice of judgment credi¬ 
tors is limited to creditors who extended credit 
or acquired their liens on the faith of the instru- 
ment ,^2 apply to preclude the refor¬ 

mation of a subsequent deed by the grantor so as 
to provide that the grantee thereunder shall take 
subject to and shall not assume mortgages on the 

property>5 

Attachment creditors. The equitable right to the 
reformation of an instrument is superior to, and 
operative against, attachment creditors.-*^ Attach¬ 
ment creditors may not be protected as bona fide 
purchasers against an equity of a grantee to have 
a. deed reformed so as to show a valuable consid- 
•eration.^5 So, mistakes in a mortgage may be rec¬ 
tified against attaching creditors of a mortgagor.^® 

Lien creditors. An instrument evidencing a spe¬ 
cific equitable lien may be reformed as against a 
subsequent lienholder chargeable with notice of 
such equity,*47 and a chattel mortgage may be re¬ 


formed so as to include an omitted article, even 
as against one who holds a prior vendor’s licn.^® 
Equity will not, however, rectify so as to prejudice 
the rights of a lienholder acquired in land by legal 
proceedings and a vendor’s lien omitted by mis¬ 
take will not be supplied where it will prejudice 
the rights of another lienholder whose debt was 
contracted on the faith of the vendor’s ownership 
of the property conveyed by the deed of record in 
which such lien was not reserved.^® 

§ 56. Heirs and Personal Representatives 

An instrument may be reformed against heirs and 
Personal representatives where such remedy would be 
proper against their decedents. 

Heirs and personal representatives stand in the 
place of their decedents, and equity will correct an 
instrument against them whenever it would be 
•proper against their decedents.Thus mistakes 
have been corrected as against the heirs of the 
grantor of a deed^® or a mortgage,®® the heirs and 
administrator of the grantor®^ or the mortgagor,®® 
and as against an executor de son tort®® A con¬ 
veyance of community property has been reformed 
after -dissolution of the community against the heirs 
of the wife.®^ 


Beformatlon as against assignee | 

generally see infra § 58. 

40. Colo.—Wixon v. Wixon, 232 P. 

665, 76 Colo. 392. 

‘Pla.—Smith V. Pattishall, 176 So. 

568, 127 Fla. 474, 129 Fla. 498. 

41. Fla.—Smith v. Pattishall, supiu. 
.53 C.J. p 982 note 6, p 981 note 4 [b] 

( 1 ). 

A defectively executed mor^Taga 
iUiay not be reformed so as to de¬ 
afest a subseauent judgment lien.— 
“White Y. Denman, 16 Ohio 59, af¬ 
firmed 1 Ohio St no. 

STotioe 

As against a Judgment creditor 
who has by record or otherwise been 
put on notice of the euuitable rights 
• of the mortgagee to have it, ref¬ 
ormation of a mortgage wUl be 
granted.—-Manogue v. Bryant, 16 
App.D.Q. 245. 

Ta ZToxth Carolina 

(1) It has been held that a mort¬ 
gage, mistakenly securing less than 
amount of note intended to be se¬ 
cured, may not be reformed and rec¬ 
ord thereof corrected so as to im¬ 
pair or affect rights of mortgagor’s 
judgment creditors.—Lowery v. Wil¬ 
son, 200 S.E.^ S61, 214 N.C. 800. 

<2) However, it has also been held 
that, where land was conveyed to one 
of defendants Individually, instead 
of as ^Stee for himself and plain¬ 
tiffs as .agreed in declaration of 


trust plaintiffs were entitled to ref¬ 
ormation of deed as against judg¬ 
ment creditors of such defendant.— 
Grossett v. McQueen, 169 S.R 829, 
205 N.C. 48. 

42. Ohio.—State Sav. & Loan Ass'n 
V. Engle. App., 72 N.K2d 779. 

43. Ohio.—State Sav. & Loan Ass’n 
V. Engle, supra. 

44. Ky.—First Nat. Bank v. Wil¬ 
liamson, 115 S.W.2d 565, 273 Ky. 
116. 

45. Ala.—^Berry r. Sowell, 72 Ala, 
14. 

46. Kan.—^Bush V. Bush, 6 P. 794, 
33 Kan. 556. 

53 CJ. p 981 note 2. 

47. D.C.—^Fenwick v. Brull, 8 D.C. 
107. 

53 C.J. p 981 note 95. 

48. Tex.—Wniis v. Munger Improv¬ 
ed Cotton Mach. Mfg. Co., 36 S.W. 
1010, IS Tex.Civ.App, 677, 

49. Miss.—Goodbar v. Dunn, 61 
Miss. 618. 

50. W.Va.—Lough v.' Michael, 17 S. 
B. 181, 470, 37 W.Va. 679. 

5L Ariz.—Home Owners' Loan Oorp. 
V. Bank of Arizona, 94 p.2d 437, 
54 Ariz. 146. 

Ark.—^Burchfield v. Banks, 149 S,W. 

2d 561, 202 Ark. 209. 

Cal.—^Mings v. Compton City -School 
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Dist of Los Angeles County, 18 IP. 
2d 967, 129 Cal.App. 413. 

Colo.—^Heini v. Bank of ICremmllng, 
26 P.2d 1113, 93 Colo. 850, 89 A.L. 

R. 1442. 

Fla.—Smith v, Pattishall, 176 So.- 
568, 127 Fla. 474, 129 ^la. 498. 
Ga.—Boddie v. Ridley, 28 S.E.2d 
773, 197 Ga. 221. 

Wash.—Cknrpos OHrls cited in Chebcd- 
golty V. Branum, 138 P.2d 238, 290, 
16 Wash.2d 251. 

53 C.J. p 982 note 9. 

Reformation of voluntary convey¬ 
ances see supra § 10. 

58. Colo.—Helni v. Bank of Kremm- 
ling, 25 P.2d 1113, 93 Colo. 850, 89 
A.L.R. 1442. 

Ga.—Sweatman v. Dailey, 188 S.B. 

257, 162 Ga. 295. 

53 C.J. p 982 note 10. 

53. Ark.—Burchfield v. Banks, 149 

S. W.2d 661, 202 Ark. 209. 

Miss.—Brinson v. Perry, 7 So. 822. 

54. Mich.—Quirk V. Thoman, 6 Mich. 
76. 

55. Ind.—^Morris v. Stem, 80 Ind. 
227. 

56. Miss.—^ray v. Roden, 24 Mlsa 
667. 

57. La.—^Louisiana OH Refining Corp. 
V. Gandy, 121 So. 183, 168 La. 37. 
appeal dismissed and certiorari de¬ 
nied 50 Q.Ct 45, 280 US. 516,. 74 

i L.Ed. 587. 
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§ 57. Voluntary Grantees 

An Instrument may be reformed as against a volun¬ 
tary grantee, that Is, one who gave no consideration for 
hfs grant, where such remedy would be proper as against 
his grantor. 

An instrament may te reformed as against a vol¬ 
untary grantee, that is, one who gave no consider¬ 
ation for his grant, where such remedy would be 
proper as against his grantor,58 particularly where 
he took with notice of the equitable right to refor- 
mation,58 or where the transfer was in fraud of the 
rights of the one seeking reformation.®® Where a 
husband who has contracted to buy land directs a 
conveyance thereof to his wife, it is presumed to be 
a gift by the husband to the wife, and such convey¬ 
ance may be reformed to make it conform to the 
contract with the husband.®^ 

§ 58. Purchasers and Mortgagees 

An Instrument may be reformed as against subse¬ 


quent purchasers and mortgagees unless they are pur¬ 
chasers or mortgagees for value and without notice of 
the right to reformation. 

An instrument may be reformed as against sub¬ 
sequent purchasers and mortgagees®^ unless, as dis¬ 
cussed infra § 59, they are innocent purchasers 
or mortgagees for value and without notice of the 
right to reformation. Thus, a deed or other in¬ 
strument may be reformed as against a subsequent 
purchaser®® or mortgagee®^ who took with notice 
of the right to reformation. The nature of the no¬ 
tice required to subject a subsequent purchaser or 
mortgagee to reformation and to deprive him of 
the status of a bona fide purchaser is discussed in¬ 
fra § 59. 

A deed under which the grantee assumes an ob¬ 
ligation to pay the mortgage on the property con¬ 
veyed may be reformed so as to provide that the 
grantee will take subject to the mortgage as against 
the mortgagee®® or his subsequent assignee®® un- 


58. Ala.—Gilmore v. Sexton, 49 So. 
2d 157, 254 Ala. 560. 

Anz.—^Davlfl v. Klelndienst, 169 P. 
2d 78, 64 Anz. 251. 

Ga—Bdwards v. Rozar, 116 S.B. 313, 
156 Ga 170. 

Mo.—St. Louis 221 Club v. Melbourne 
Hotel Corp., App., 227 S.W.2d 764. 
N.J.—^Italian-American Building & 
Loan Ass'n of Passaic County v. 
Russo, 21 A2d 857, 130 N.J.Bq. 
282, affirmed 28 A2d 196, 132 IN'.J. 
Bq. 319. 

Okl.—^Terrill v. Laney, 193 P.2d 296, 
200 Okl. 308. 

53 C.J. p 982 note 22. 

Reformation of voluntary Instru¬ 
ments generally see supra § 10. 
Prior oonveyanGe voluntary 

One who takes title as a mere vol¬ 
unteer is not entitled to protection 
as a bona fide purchaser for value, 
even though the prior conveyance 
was also volimtary.—Davis Klein- 
dienst, 169 P.2d 78, 64 Aria 251. 

Beformatlon may be had against 
legatees or devisees of a party to 
the instrument—Gilmore v. Sexton, 
49 So.2d 157, 254 Ala 560. 

59. Miss.—smith V. Federal Land 
Bank of New Orleans, 178 So. 673, 
178 Miss. 600. 

Reformation as to purchaser or mort¬ 
gagee with notice see infra S 58. 

60. Ark.—^Beeson v. Birars, 63 Sj'VV. 
2d 540, 187 Ark. 966. 

Ga—Boddle v. Ridley, 28 S.B.2d 773, 
197 Ga 221. 

61. Ga—Cain v. Vamadore, 166 BJBL 
216, 171 Ga 497. 

62. IlL—Pearce v. Osterman, 176 N. 
B. 416, 343 ni. 176. 

Miss.—Coleman v. White, 60 So.2d 
715. 

Okl.—Wise V- Latimer, 193 P.2d 1001. 
200 Okl. 526. 


Tenn.—^Alston v. Porter, 219 S.W.2d 
745, 31 TenaApp. 628. 

Inferior title 

Reformation may be hadL against 
a subsequent purchaser with an in¬ 
ferior title.—Parish v. Scott, 10 
Heisk., Tena, 438—53 C.J. p 983 note 
38. 

Registration statnte 
Statutory provision that no con¬ 
veyance or contract to convey or 
lease of land for more than a speci¬ 
fied period shall be valid as against 
purchasers for value but from regis- 
tration tiiereof in the county where 
the land lies does not include equi¬ 
ties which, from their nature, are in¬ 
capable of registration, and, accord¬ 
ingly, does not defeat reformation of 
a deed, at the suit of a grantee of 
timber as against a subsequent pur¬ 
chaser of the land, to include therein 
a reservation of timber rights omit¬ 
ted by mistake.—Roberts v. Massey, 
116 S.B. 407. 185 N.C. 164. 

63. XJ.S.—Adkins v. Arsht, D.C.I11., 
50 P.Supp. 761. I 

Ala.—Gilmore v. Sexton, 49 So.2d I 
157, 254 Ala. 560. 

Ariz.—^Home Owners' Loan Corp. v. 
Bank of Arizona, 94 P.2d 487, 54 
Ariz. 146. 

Iowa,—Winker v. Tiefenthaler, 279 N. 

W. 436, 225 Iowa 180. 

Ky.—^Barnes v. Tipton, 163 S.W.2d 
940, 287 Ky. 365. 

Minn.—Flowers v. Germann, 1 N.W. 

2d 424, 211 Minn. 412. 

Mo.—OorpTU Ohris oited in Hoxsey 
Hotel Co. V. lEVum & Home Sav. & 
Loan Ass'n of Missouri, 163 S.W.2d 
766, 772, 349 Mo, 880—Luker v. 
Moffett, 38 S.W.2d 1037, 327 Mo. 
929—Pricke v. Belz, 177 S.W.2d 702, 
237 Mo.App. 861—Net Realty & 
Inv. Co. V. Dubinsky, App., 94 S.W. 
2d 1108. 


N.J.—^Italian-American Building & 
Loan Ass’n of Passaic County v. 
Russo. 21 A.2d 867, 130 N.J.Eq. 
232, affirmed 28 A2d 196, 132 N.J. 
Bq. 319. 

Ohio.—^Hornak v, Janis, 16 Ohio Supp. 
114. 

Okl.—Corpus Juris oited in Wise v. 
Latimer, 198 P.2d 1001, 1003. 200 
Okl. 526—Bakers v. Clopton, 184 
P.2d 247, 199 Okl. 99, 173 A.L.R. 
309. 

Wash.—Shaw v, Brlggle, 76 P.2d 
1011, 198 Wash. 595. 

53 C.J. p 982 note 27. 

64. Ala.—Shamblee v. Wilson, 170 
So. 769, 238 Ala. 164. 

Mich.—^McBride v. McBride, 230 N. 

W. 933, 260 Mich. 601. 

N.J.—Blizabethport Banking Co, v. 
Delmore Realty Co., 173 A- 831, 116 
N.J.Bq. 270. 

58 C.J. p 988 note 29, 

After foreoloBure 

.Where mortgagee, to whom drive¬ 
way easement had been granted, 
could have obtained reformation or 
description against mortgagor be¬ 
cause of mutual mistake, mortgagee 
was likewise entitled to reformation, 
as against another mortgagee which 
had purchased under foreclosure of 
the other mortgage, especially where 
description of driveway on Its face- 
fell short of terminus apparently in¬ 
tended.—Stolte V. Krentel, 260 N.W. 
127, 271 Mich. 98. 

65. Ala.—McKleroy v, Dishman, 142* 
So. 41, 225 Ala. 131. 

N.T,—Union Trust Co. of Rochester- 
V. Allen, 268 N.Y.S. 437, 239 App. 
Div. 661. 

66. N.T.—Union Trust Co. of Roches-- 
ter V. Allen, supra. 
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less the grantee has intentionally or n^ligently so 
acted as to justify conduct the mortgagee or 
his successor in reliance on the assumption provi- 
sion.67 A mortgage may be reformed as against 
one who agrees to assume it and takes the land 
charged with it®8 

Trust to Pay debts. A third person to whom 
another conveys land in trust to pay his debts is 
a purchaser for value, but takes the land subject 
to the equities which have attached to it in the 
hands of his g^antor.®^ 

Agreement to discharge obligations. It has been 
held that reformation for mutual mistake may be 
had at the suit of a party to an existing contract 
with the seller as against one who, as part of the 
transaction whereby he purchases all of the prop- 
erty, assets, and good will of another, assumes and 
agrees to perform all contracts of the seller, and 
satisfy and discharge all of his debts and liabil¬ 
ities and this is so whether or not the purchaser 
had knowledge of the mistakeJi 

Assignee. As a general rule, an instrument may 


§§ 58-59 

be reformed against an assignee where it might be 
reformed against his assignor.^* Thus, it has been 
held that, where an instrument is recorded, and 
subsequently comes into the hands of an innocent 
assignee for value without notice of the mistake, 
sudh assignee is not protected, either by the record¬ 
ing act or by general principles of equity, from the 
claim to have the instrument reformed,'^3 and tibat, 
where an instrument may be reformed as against a 
mortgagee, it may be reformed as against an as¬ 
signee of the moiigage*^^ who tx)ok with notice of 
the error on which the demand for reformation is 
based,^^ but it has also been held that an instru¬ 
ment may not be reformed as against an assignee 
for value without notice.^® 

§ 59. — Bona Fide Purchaser 

An Instrument may not be reformed as against a 
subsequent bona fide purchaser for value without no¬ 
tice. 

An instrument may not be reformed as against 
a subsequent -bona fide purchaser for value with¬ 
out notice,77 whether the mistake occurs in a deed^s 
or in a mortgage,*73 and an instrument is likewise 


. <7. If.Y.—Union Trust Co. of BoChes- 
ter V. Allen, supra. 

^ Minn.—^Lebajion Sav. Bank v. 
Hollenback, 13 N.W. 145, 29 
322. 

€9. N.C.—Day v. Day, 84 N.C. 408. 
70. U.S.—Barker v. Pullman's Palace 
Car Co., C.C.N.T., 124 P. 655, af¬ 
firmed 134 P. 70, 67 C.GA 196. 

"Tl. U.S,—^Barker v. Pullman's Palace 
Car Co., supra, 

72. Ala—Gilmore v. Sexton, 49 So. 
2d 167, 254 Ala 560. 

Arlz.—^Home Owners' Loan Corp. v. 
Bank of Arizona 94 P.2d 487, 54 
Arlz. KB. 

Mo*—“St. Louis 221 Club v. Melbourne 
Hotel Corp., App., 227 S.W.2d 764. 

73. Minn.—(Klatt v. Dummert, 78 N, 
W. 404, 70 Minn. 467. 

74. Iowa—^va First Nat Bank 

V. Reed, 215 N.W. 732, 205 Iowa 7. 
N.T.—Andrews v. Gillespie, 47 N.T. 

487. 

7B. N.T.—Blanc v. John Ring Bldg. 
Corp., 83 N.T.S.2d 719. 

76. Pla—Barlow v. Stevens. 150 So. 
245, 112 Pla 57. 

JEy.—First Nat Bank of Williamson, 

W. Va V. Williamson, 116 S.W.2d 
666, 278 Ky. 116. 

Assignee of oil lessor’s ];K>8slbUl'^ 
reverter not put on inquiry by an 
ambiguity in the lease is entitled to 
the protection of the bona flde pur¬ 
chaser doctrine.—Humble OU, etc., 
Co. V. Davis, Tex.ComA.pp., 296 S.W. 
285. 

77. U.S.—Cojme v. SimraU Corp., C. 
GAMich., 140 P.2d 674, certiorari 


denied 65 S.Ct 56, 323 U.S. 723, 89 
L.Ed. 681—Shell Petroleum Corpo¬ 
ration V. Corn, C.C.A.iKan., 64 P.2d 
766—^Adkins v. Arsht D.GIll., 50 P. 
Supp. 761. 

Arlz.—Davis v. Kleindlenst 169 P.2d 
78. 64 Ariz. 261. 

m,—Carpenter v. Young, 280 DLApp. 
116. 

Ey.— Corpus Juris olted in Whitson 

V. Parks, 163 S.W.2d 298. 299, 291 
Ky. 141—First Nat Bank v. Wil¬ 
liamson, 116 S.W.2d 666, 273 Ky. 
116—McKntght v. Johnson, 84 S. 

W. 2d 289. 236 Ky. 763. 

Md.—^Hoffman v. Chapmsji, 34 A2d 
438, 182 Md. 208. 

Tenn,—Brier Hill Collieries v. Pile, 
•4 TenaApp. 468. 

63 C.J. p 983 note 42. 

Sule applied as to parttoulaar iustru^ 
meuts 

[ (1) Assignment of contract—^B^yge 

V. Snyim. 166 P.2d 639, 63 Nev. 201. 

(2) Assignment of possibility of 
reverter.—^Humble Oil, etc., Co. v. 
Davis, Tex-ComApp., 296 S.W. 285. 

(3) Bond.—Stevens v. Wadleigh, 67 
P. 622, 6 Arlz. 351—58 C.J. p 984 note 
45 Ebl, [cj. 

(4) Lease.—Shell Petroleum Cor¬ 
poration V. Corn, aCAKan., 64 P.2d 
766—68 C.J. p 984 note 46 Ed], EeJ. 

(5) Trust receipt—General Motors 
Acceptance Corp. v. Baker Mfg. CO., 
201 N.W. 774, 199 Iowa 165—63 C. 
J. p 984 note 46 £fL 

78. U.S.—Cities Service OU Co. v. 
Duplap, C.C.ATex., 116 P.2d 720, 
rehearing denied 117 P.2d 81, cer¬ 
tiorari denied 61 S.Ct 940, 313 U.S. 
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566, 86 L.Ed. 1525—Adkins v. 

Arsht, D.C.Dl., 50 F.Supp. 761. 
Ariz.—Davis v. Kleindlenst, 169 P.2d 
78, 64 Ariz. 251. 

Ark.—^Maurice v. Schmidt 218 S.W. 
2d 366, 214 Ark. 725—trashy v. 
Findley, 132 S.W.2d 379, 198 Ark. 
1015. 

Ga—^McCollum v. Loveless, 200 S.B. 
115, 187 Ga 262. 

Dl.—^Korosic V. Pearson, 86 NJE.2d 
744, 377 Dl. 413—Pearce v. Oster- 
man, 175 N.B. ^IS, 343 m. 175. 
BAn.—Creighton v. Dorsey, 38 P.2d 
90, 140 Ka-n, 688. 

Ky.—Fuson v. Snyder, 180 S.W.2d 
291, 297 Ky. 436—Corpus Juris clt. 
ed iu Whitson v. Parks, 163 S.W.2d 
298, 299, 291 Ky. 141—(Fordson CoaJ 
Co. V. Potter's Blx'rs, 85 ejW.2d 
298, 237 Ky. 311. 

Tex.—^Bbner v. Nall. ClvApp.. 127 
S.W.2d 506, error dismissed. Judg¬ 
ment correct 

W.Va—Johnston v. Terry, 86 S.B.2d 
489. 128 W.Va 94. 

53 C.J. p 983 note 43. 

CoBstruotlon of ambiguous deed 
An Innocent purchaser is protected 
from reformation of deed in equity, 
but not from construction at law of 
the deed as written, and. If muni¬ 
ments of title held by innocent pur¬ 
chaser are beset with ambiguity, a 
court of law will resolve such am¬ 
biguity according to its own methods. 
—Cities Service Oil Co. v. Dunlap, 
aCATex., 116 P.2d 720, rehearing 
denied 117 F.2d 31, certiorari denied 
61 S.Ct 940, 813 U.S. 666, 86 LJEd. 
1525. 

79. Ark.—Drew County & 
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not reformable as against a subsequent mortgagee 
for value without notice.^® A subsequent bona 
fide vendee without notice from a purchaser with 
notice is protected,but even as against him ref¬ 
ormation has been decreed on payment to him of 
his consideration.®^ Although there seems to be 
authority to the contrary,®® reformation may not 
be had as against a purchaser with notice from a 
bona fide purchaser.®^ One who purchases the 
right, title, and interest of some of the heirs in 
land before partition has been held to take an in¬ 
choate title only to the particular lot which he aft¬ 
erward acquires by partition, and he takes sub¬ 
ject to a right to reformation existing at the time 
against the heirs from whom he purchased.®® 


Personal nature of defense. The defense that 
a party is a 'bona fide purchaser for value is person¬ 
al,®® and may only be made or relied on by such 
purchaser,®^ or some one deraigning title through 
him.®® 

Who deemed bona fide purchaser. In order to 
constitute one a bona fide purchaser within the rule 
he must have parted with value,®® and he must have 
taken without notice.®® 

Sufficiency of notice. The notice required to de¬ 
prive a purchaser or mortgagee of the status of a 
bona fide purchaser and to make an instrument 
reformable as against him may be actual®^ or con- 


Trust Co. V. Sorben, 2S S.W.2d 730, 
181 Ark. 943. 

m.—Carpenter v. Toung, 280 IlL'App. 
116. 

53 CJT. p 984 note 44. 

‘Unrecorded deed 

Higrht to come Into equity for 
reformation of mortgage to include 
additional land cannot prevail over 
subsequent unrecorded deed to such 
land.—^Federal Land Bank of Berke¬ 
ley V. Pace, 48 P.2d 480, 87 Utah 166, 
102 AXJEL 819. 

80- N.Y.—^Bartkowlak v. Bley, 9 N, 
T.S.2d 986. 

Ohio.—^Haverstick v. Beaver, App., 
37 N.S12d 650. 

Wask-^Blllings v. Billings, 287 P. 
46, 156 Wash. 606. 

81. Ga.—^Macon v. Dasher, 16 S.B. 
76, 90 Ga. 195. 

Assignee of sabsequeiLt mortgage 

(1) Mortgage held not reformable 
as against innocent assignee for val¬ 
ue of subsequent mortgage, without 
notice of error in description in prior 
mortgage, although assignor, subse¬ 
quent mortgagee, took mortgage with 
notice of earlier mortgagee's right to 
have his mortgage reformed.—Bar- 
low V. Stevens, 160 So. 246, 112 lEla. 
57. 

(2) Hefonnation as against subse¬ 
quent assignee generally see supra 
S 63. 

82. e.D.—Peters v. Pell, 89 K.W. 
1014, 16 S,D. 391. 

83. Ga.—Macon v. Dasher, 16 S.E. 
75, 90 Ga. 196. 

53 C.J. p 934 note 49. 

84. Mass.—^Livingstone v. Murphy, 

.72 1012, 187 MAss. 316, 105 

400. 

as. Mo.—Flynn v. Herye, 4 MoJVj[ip. 
360. 

53 CL p 084 note 62. 

88. Or.-*-Haynes v. Whltsett, 22 P. 
1072, 18 Or. 464. 

87. Or.—Haynes v. Whitseti; supra, 
aa. Ch-.—Haynes t. Whltsett, supra. 

dtas ta I>a- 


vis V. Klelndienst, 169 P.2d 78, 82, 
64 Ariz. 251. 

53 C.J. p 985 note 60. 

“Bona fide purchaser” defined gener¬ 
ally see Bona Fide, 11 C.J.S. p 389 
note 64 et seq. 

Hefonnation as against voluntary 
grantee see supra § 67. 

There must be an original or pres¬ 
ently moving consideratioiL; a con¬ 
veyance in consideration of a past- 
due indebtedness is insufficient.— 
Home Owners' Loan Corp. v. Tognoli, 
13 A.2d 671, 127 N.J.Bq. 390. 

Past servloes 

Son to whom parents conveyed 
property which had been erroneously 
omitted from trust deed given by 
parents to bank to secure loan was 
a voluntary grantee of trust deed, 
where property was given to son for 
past services about which he had no 
contract, and hence son took subject 
to rights of bank to have deed ex¬ 
press the description intended by the 
parties.—Smith v. Federal Land 
Bank of New Orleans, 178 So. 673, 
178 Miss. 600. 

Ctonveyaaoe in satisfaetfon of Judg¬ 
ment 

Holders of bonds secured by trust 
deed from which part of land which 
should have been Included had been 
omitted would not be entitled to re¬ 
form and foreclose trust deed as to 
omitted laud after conveyance there¬ 
of in satisfaction of Judgment of 
bona fi.de Judgment creditor of owner. 
—^Morton v. Smith. 183 So. 476, 188 
Fla. 260. 

Oonsldexatlon of one dollar would 
not be a valuable consideration with¬ 
in the law relating to bona fide pur^ 
chasers.—Davis v. Kleindienst, 169 
P.2d 78, 64 Ariz. 261. 

90. U.S.—HShell Petroleum CorporaF* 
tion V, Com, C.aA.BAii., 64 F.2d 
766—Adkins v. Arsht, D.ani., 50 
F.Supp. 761. 

Tex.—Corpus Juris oited iu wni v. 
Foster, 186_ S.W.2rd 843, J47, 143 
Tei. 482. 

63 (U. p 985 note 61. 
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Facts and drcuinstaiiceg of case 
Whether third person is a bona fide 
purchaser precluding reformation de¬ 
pends on facts and circumstances of 
each particular case.—^Hadnot v. 
Thomason, La.App., 46 So.2d 910— 
Owens V. Owens, 135 So. 87, 16 La. 
App. 588. 

91. U.S.—'Adkins v. Arsht, D.C.I11., 
60 F.Supp. 761. 

Ohio.—^Homak v. Janis, 16 Ohio Supp. 
114. 

Instrument reformable as against ' 
purchaser or mortgagee with notice 
see supra S 58. 

Xndividnal purchase by receiver of 
party 

A trust company, which was ap¬ 
pointed receiver of two corporations, 
and at Judicial sale, which was made 
subject to mortgage securing bonds 
issued In financial reorganization of 
such corporations, purchased the 
mortgaged property from itself as 
receiver, could not complain of re¬ 
formation of the mortgage to include 
lands omitted by mistake.—^Michigan 
Trust Co. V. Land Owners* Ass’n, 284 
N.W. 894, 288 323. 

Belated oorporatlox&s 

(1) Where patent licensing agree¬ 
ment failed to include application for 
a certain patent, but licensor did not 
file a claim in respect thereof in pro¬ 
ceeding for reorganization of corpo¬ 
rate licensee and new corporation in 
good faith and for value acquired as¬ 
sets of licensee Including license 
agreement and assumed licensee's li¬ 
abilities, licensor was not entitled 
to reformation of the agreement.— 
Black V. Richfield OU Corp., C.CA.. 
Cal., 146 F.2d 801, certiorari denied 
66 S.CL 1404, 325 U.S. 867, 89 L.Eld. 
1986. 

(2) Corporation which had same 
president and general manager as 
another corporation, and carried on 
Joint business relations with the 
other corporation, from which it pui^ 
chased land under deed with errone¬ 
ous description, was not a third peK 
son as to purchase by other corpora- 
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structive.®^ So, it has been held that, under the 
particular facts and circtunstances, a party is not 
an innocent purchaser if he had notice of a prior 
conveyance,®^ jf knew of the mistake®^ or of 
the other’s claim®® before he paid the purchase 
price; neither is he, if he was conscious of hav¬ 
ing the means of such knowledge and did not use 
them as an ordinarily prudent and diligent person 
would have done,®® or if there were circum¬ 
stances sufiScient to put him on inquiry.®*^ If there 
were circumstances which, in the exercise of com¬ 
mon reason and prudence, ought to put him on par¬ 
ticular inquiry, he will be presumed to have made 
that inquiry, and will be charged with notice of 
every fact which that inquiry would have given 


§ 59 

him.®® A purchaser or mortgagee is charged with 
knowledge of the facts disclosed in recorded in¬ 
struments affecting the premises.®® The fact that 
the deed sought to be reformed described the acre¬ 
age of the land as substantially more or less than 
the acreage covered by the specific description in 
the deed is not notice to a subsequent purchaser 
nor is it notice of a misdescription that the deed 
refers to another instrument where the property is 
correctly described.® 

Reformable purchase or mortgage. Where by 
mistake more land was included in a deed than the 
parties intended, reformation may be had as against 
remote grantees who purchased tmder the same 


tion of land under same erroneous 
description, so as to preclude vendor 
of other corporation from having 
deed reformed, since knowledge of 
one corporation was knowledge of 
the other.—Crowell & Spencer Lum¬ 
ber Co. V. Hawkins, App., 174 So. 151. 
annulled on other grounds 179 So. 
21, 189 La. 18. 

Conveyanoe to wife who Joined in ia^ 
stnunent 

A wife who receives a conves^nce 
from her husband is not a bona fide j 
purchaser where she Joined in the 
instrument sought to be reformed.— 
Crews V. Crews, 186 S.B. 156, 210 N.C. 
217. 

92. U.S.—Adkins v. Arsht. D.C.HL, 
60 F.Supp. 761. 

Mich.—McBride v. McBride, 230 N.V. 

938, 250 Mich. 601. 

53 C.J. p 983 note 31, p 985 note 62 
[b]. 

Actual notice held not reqLuired 
HI. —Eorosic v. Pearson, 36 N.B.2d 
744, 377 Ill. 413—Pearce v. Oster- 
man, 175 NJBl. 416, 343 HI. 175. 

93. Ark.—Sherwin-Williams Co. v. 
Leslie, 272 S.W. 641, 168 Ark. 1049. 

53 C.J. p 985 note 62. 

94. U.S.—Shell Petroleum Corpora¬ 
tion V. Corn, C.CAuKan., 54 iP.2d 
766. 

Ky.—^Bames v. Tipton, 153 S.W.2d 
940, 287 Ky. 365. 

Mo.—^Memphis Loan, etc., Assoc, v. 

Arnett, 69 S.W. 365, 169 Mo. 201. 
N.J.—^Home Owners' Loan Corp. v. 
Tognoli, 13 A2d 571, 127 N.J.Eq. 
890. 

95. Ark.—Trinity Rosralty C6. v. 
Riggins, 136 S.W.2d 478, 199 Ark. 

939. 

Wash.—Miles v. Craig, 266 P. 182, 
147 Wash. 530. 

W.Va.—Johnston v. Terry, 86 6.B.2d 
489, 128 W.Va. 94. 

96. Mo.—-Memphis Loan^ etc.. Assoc. 
V. Arnett, 69 S.W. 365, 169 Mo. 201. 

97. Ark.—^Trinity Royalty Co. v. 
Riggins, ,136 S.W.2d 473, 199 Ark. 
939. 


Miss.—Adams v. Hill, 44 So.2d 457, 
208 Miss. 341. 

H.J.—^Italian-American Building & 
Loan Ass'n of Passaic County v. 
Russo, 21 A.2d 857, 130 M.J.Ea. 232, 
affirmed 28 A.2d 196, 132 K.J.Ea. 
319. 

53 C.J. p 985 note 66. 

Ambiguous signature 

One could not become an innocent 
purchaser for value of note on which 
there was an apparent ambiguity as 
to signature.—^Pricke v. Belz, 177 S. 
W.2d 702. 237 Mo.App. 861. 

Possession as notice 

(1) Possession of land by person 
claiming right to reformation of in¬ 
strument is notice to subsequent pur¬ 
chasers and mortgagees. 

Ala.—Walling v. Moss, 197 So. 30. 240 
Ala. 87—Shamblee v. Wilson, 170 
So. 769, 233 Ala. 164. 

Ark.—Clinton Special School Dlst. 
No. 1 of Van Buren County v. Hen¬ 
ley, 207 S.W.2d 713, 212 Ark. 648. 
Fla.—^Morton v. Smith, 183 So. 476, 
133 Fla. 260. 

m.—^Pearce v. Osterman, 175 N.B. 
416, 843 Ill. 176. 

Minn.—^Flowers v. Germann, 1 N.W. 

2d 424, 211 Minn. 412. 

Mo.—Hoxsey Hotel Co. v. Farm A 
Home Sav. & Loan Ass'n of Mis¬ 
souri, 163 S.W.2d 76C, 349 Mo. 880. 
Ohio.—Elar v. Hoopingamer, 23 N.E. 

2d 326, 62 Ohio App. 102. 

53 CJ. p 985 note 66 EbJ. 

(2) However, it has been held that 
the possession of real estate by the 
grantor of a warranty deed does not 
import notice of the grantor's right 
to reform the deed to a purchaser 
from the grantee.—Creighton v. I>oi> 
sey, 38 P.2d 90, 140 Ean. 688. 

(8) Where possession is not incon¬ 
sistent with the Instrument sought 
to be reformed, it is not notice. 
IJ.S.—Adkins v. Arsht, D.ailL, 60 F. 
Supp. 761. 

Ter.—Jones v. Sun Oil Co., CivAjpp., 
IIQ S.W.2d 8Q, error refused. 

58 OJ. 985 note, 66 £o]. , 


(4) Where common grantor mis¬ 
described dividing line so that four 
feet of house on lot conveyed over¬ 
lapped on adjoining lot, and there¬ 
after conveyed adjoining lot to an¬ 
other, successor of first grantee could 
have deed reformed as against gran¬ 
tee of adjoining lot.—^Deubel v. Dear- 
wester, 172 N.E. 640, 36 Ohio App. 60. 

98. U.S.—Shell Petroleum Corpora¬ 
tion V. Com, C.C.Agan., 54 F.2d 
766—Adkins v. Arsht, D.C.H1., 50 F. 
Supp. 761. 

HI.—^Koroslc V. Pearson. 36 N.B.2d 
744, 877 Ill. 413—Pearce v. Oster¬ 
man, 175 N.B. 416, 343 Ill. 176. 

Mo.—^Luker v. Moffett, 38 SjW-2d 
1037, 827 Mo. 929. 

53 C.J. p 985 note 67. 

99. N.Y.—McPherson v. Goldstein, 
10 N.T.S.2d 971, 266 App.Div. 1006. 

53 C.J. p 985 note 62 £al. 

FSUag of deolaratioa of homestead 
does not constitute a married woman 
filing it a subsequent purchaser or 
mortgagee, within the meaning of a 
statute chargrlng sucdi pel^ns with 
constructive notice of all prior re¬ 
corded instruments affecting real es¬ 
tate.—Adams v. Baker, 61 P. 252, 24 
Nev. 162, 77 Am.S.R. 799. 

L La.—W. B. Thompson Sc Co. v. 
McNair, 7 So.2d 184, 199 La. 918— 
Bender v. Chew, 56 So. 1023, 129 
La. 849. 

Tex.—Thonapson v. Bracken, Cfiv. 

App., 93 S.W.2d 614. 

Duty to aseertalu area 
Innocent third purchasers cannot 
be held to the necessity of ascertain¬ 
ing whether or not the land remain¬ 
ing to their vendors is equal in area 
to the body of land purchased.—W. 
B. Thompson & Co. v. McNair, 7 
So.2d 184, 199 La. 918—Bender v. 
Chew, 56 So. 1023, 129 La. 849. 

8. La.—iW. B.' Thompson & Oo. v. 
McNair, 7 iSo.2d 184, 190, La, 
lender v. Qhew, 56 So.< 102^ ,139' 
' La- . 
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mutual mistake.* Similarly, where land omitted 
from a deed through mutual mistake subsequently 
was included by mistake in a deed of lands to oth¬ 
ers, the existence of the mistake in the second 
deed undermines and destroys the effect of the sub¬ 
sequent gprantees^ status of bona fide purchasers, 
and leaves the grantees in the second deed subject 
to the superior equitable right of the grantee in 
the first deed to a reformation.'* So, too, one in¬ 
tending to jpurchase a tract different from that de¬ 
scribed in the deeds to him and his grantor is not 
a bona fide purchaser of the tract described, so 
that another to whom such tract was intended to be 
conveyed may obtain reformation as against him.* 
Where two adjoining parcels are separately mort¬ 
gaged and by mistake the first mortgage includes 
part of the second parcel, and the second mort¬ 
gage by mistake omits that part of the second par¬ 
cel, reformation of the later mortgage to include 
all of the second parcel is not precluded by the 
rights of the first mortgagee.® 

§ 60. -Purchasers at Judicial or Execu¬ 

tion Sale 

It has been held that a purchaser at a Judicial sale 
may occupy the position of a bona fide purchaser and 
that an Instrument will not be reformed as against him 
where he purchased for vaiue and without notice. 

It has been held that a purchaser at a judicial 
sale may occupy the position of a bona fide pur¬ 
chaser and that an instrument will not be reformed 
as against him where he purchased for value and 
without notice of the right to reformation,*^ and 
this rule has been applied to a purchaser at a fore¬ 
closure sale,® but a mortgagee with notice does 
not acquire the status of a bona fide purchaser 
against whom reformation may not be had by his 
purchase of the property on the foreclosure of the 
mortgage.® It has been held that the rights of a 


purchaser at an execution sale will not preclude ref¬ 
ormation by a grantee whose claim is prior in 
time,i® but it has also been held that an instrument 
will not be reformed as against a purchaser who, 
having actual notice at the time of his purchase, 
bought at an execution sale founded on a judg¬ 
ment rendered in favor of one who had no notice 
when he recovered the judgmental 

§ 61. Married Women 

Under modern statutes, an Instrument may be re¬ 
formed as against a married woman. 

In the absence of statutory enlargement of the 
common-law powers of married women, with re¬ 
spect to dispositions of their property or capacity 
to contract, a written instrument will not be re¬ 
formed as against a married woman.i* Even a mis¬ 
description in a release of dower may not be rec- 
tified,^* but, where a conveyance to trustees, for 
the benefit of a feme covert, and her execution 
of a mortgage on the property were defective, the 
conveyances have been corrected in order to give 
effect to a mortgage which was given for the wife's 
benefit;!^ and a mistake as to the description of 
premises in the deed of a single woman may be 
corrected after her subsequent marriage.^* 

Where married women have by statute been put 
on an equality with feme soles as respects prop¬ 
erty and capacity to contract, instruments may be 
reformed as against them just as against any other 
person,!® but a statute authorizing reformation of 
deeds and other instruments of married women 
has been held not to apply to a relinquishment of 
dower.!7 Reformation will not be denied against 
a married woman on the ground that she signed 
the deed merely as the grantor's wife without con¬ 
sideration and without intending or agreeing to bar 
her dower where there is neither pleading nor 


3. Ky.—^Barnes v. Tipton, 168 S.W. 
2d 940, 287 Ky. 365. 

Ohio.—Hartman v. Tillett, 89 N.RSd 
613, 86 Ohio App. 20. 

53 C.J. p 983 note 36. 

4. Ala.—Corpus dted In Wall¬ 

ing V. Moss, 197 So. 80, 32, 240 Ala. 
87. 

Mass.—Burke v. McLaughlin, 141 N, 
H 60, 246 Mass. 533. 

5. Ala.—Walling v. Moss, 197 So. 
30, 240 Ala. 87. 

6. Wis.—Badger Sav. Bldg. & Loan 
Ass’n V. Mutual Bldg. & Sav. Ass’n, 
283 N.W, 466, 230 Wis. 145. 

7. Ky.—McKnight v. Johnson, 34 S. 
W.2d 289, 23i6 Xy. 763. 

PurohaMT at diteUTs sala 
No reformatiohi of the description 
in a deed will be allowed as against 


a purchaser without notice of the 
remaining Interest of the grantor at 
sheriffs sale, where the description 
is not impossible or repugnant.—U. 
S. V. Payson, D.C.Cal., 27 F.Cas.No. 
16,016. 

8. Ky.—McOS^night y. Johnson, 84 S. 
W.2d 239, 236 Ky. 763. 

9. Ariz.—Home Owners' Loan Corp. 
v. Bank of Arizona, 94 F,2d 437, 
54 Ariz. 146. 

la Wis.—Carver v. Lassallerte, 15 
N.W. 162, 67 Wis. 282. 

58 C.J. p 981 note 4 Ca]> 

11. Miss.—Nugent v. Priebatsdi, 61 
Miss. 402. 

12. W.Va.—Stealey v. Lyons, 87 S.B}. 
2d 569, 128 .W.Va. 686. 

53 C.J. p 986 note 74, p 919 note 70— 
30 C.J. p 757 note 61* 
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£aw when instrument ezecnted held: 
to apply 

W.Va.—iStealey v. Lyons, supra. 

13. HI.—^Martin v. Hargardlne, 46 
111. 822. 

Ohio.—^Purcell v. Ooshorn, 17 Ohio 
105, 49 Am.D. 448. 

14. S.C.—Besell v. Casey, 3 S.C.Bg. 
84. 

15. HI.—Evans v. Aldrich, 68 HI. 
226. 

16. HI.—^Edwards v. Schoeneman,. 
104 HI. 278. 

Mo.—McCormick v. Edwards, 174 
W.2d 826, 861 Mo. 1017. 

58 C.J. p 986 note 79. 

17. Ark.—Adcox v, James, 271 S.W.. 
980, 168 Ark. 842. 
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proof that she received no part of the considera¬ 
tion and especially will it not be denied where, 
pending an appeal of the decree of reformation, 
she accepted from her husband a deed of all his 
title and interest in the land affected by the ac¬ 
tion.!^ 

Noncotnpliance with statutory requirements. As 
a general rule, instruments which do not comply 
with statutes enacted for the protection of married 
women may not be reformed,^® the majority of 
courts holding, although there is some authority to 
the contrary,2i that, where there is an omission 
of some statutory requirement in the deed^^ or 
mortgagees of a married woman essential to its 
validity, the mistake may not be corrected. 

§ 62. Homestead Claimants 

A mortgage or conveyance of a homestead executed 
and acknowledged In strict compliance with the require¬ 
ments of a homestead law Is subject to reformation for 
mutual mistake or mistake and fraud. 

A mortgage or conveyance of a (homestead ex¬ 
ecuted and acknowledged in strict compliance with 
the requirements of a homestead law is subject to 
reformation in equity for mutual mistake^^ or mis¬ 
take and fraud,25 where the conveyance is other¬ 
wise sufficient to pass the wife’s interest,26 espe¬ 
cially if it appears that the purchaser paid full 
value27 and the reformation merely seeks to cor¬ 
rect an admitted error in the designation or de¬ 
scription of the property,28 and even though the 


wife was ignorant that she was part owner of the 
land conveyed.28 However, it has been held that 
equity will not reform a mistake in a mortgage of 
community property executed by the husband, as 
against his wife, who has filed a declaration of 
homestead on such property without notice of the 
defective mortgage.*® 

The power of a court of equity to reform instru¬ 
ments by supplying terms and provisions omitted 
by mistake, as discussed supra § 38, does not ex¬ 
tend to the reformation of an omission of a release 
of homestead in a conveyance of land, since such 
release is a statutory requirement*^ So a mort¬ 
gage will not be reformed so as to include t(he 
homestead, although intended to be embraced there¬ 
in, if the statutory requirements as to exeaition, 
signature, acknowledgment, etc., of the wife have 
not been complied with;^* and this rule has been 
applied notwithstanding that before suit was 
brought the husband had died, and the widow by 
her answer assented to such reformation;** nor 
will such a conveyance be reformed against the 
wife after the husband's death*^ or after the land 
has ceased to be the homestead.** 

§ 63. Principals 

The mistake of an agent In a written Instrument 
may be corrected as against his principal. 

The mistake of an agent in a written instru¬ 
ment may be corrected as against his principal.** 
So, where a lease of real estate belonging to a 


1& Wls.—Scheuer v. Chloupek, 109 
N.W. 1036, 130 Wls. 72. 

19. Wis.—acheuer v. Chloupek, su¬ 
pra. 

20. Ky.—^Duncan v. Jenkins, 286 S. 
W. 783, 215 Ky. 643. 

63 C.J. p 986 note 84, p 958 note 9. 
Reformation of invalid instruments 
grenerally see supra § 11. 
Reformation of instruments defec¬ 
tively executed srenerally see supra 
S 39. 

Defective aoknowedgment 

Cal.—^Barrett v. Tewksbury, 9 CaL 
13. 

Tex.—Sanger v. Calloway, Com.App., 
61 SJW.2d 988. 

21. IN'.H.—iBZennard v. George, 44 N. 
H. 440. 

53 C.J. p 916 note 23. 

Xfonooercioii danse 
Under statute permitting married 
women to become Jointly llal>le with 
their husbands on written instru¬ 
ments provided the Instrument con¬ 
tains a statement that no. tmdue in¬ 
fluence or constraint has been exerted 
against the wife, a note may be re¬ 
formed to Include such clause where 
it was contained in the written 4oan 


contract.—Montz v. Reutter, 266 N. 
W. 351, 268 Mich. 357. 

Statutory anthozlzatloiL for reforma- 

tlOSL 

Ohio.—Degenhart v. Cracraft, 36 
Ohio St. 549—^Kaiboum v. Fury, 26 
Ohio St. 153. 

63 C.J. P 916 note 24 [aj. 

22. Ala—Jackson Liumber Co. v. 
Bass, 61 So. 271, 181 Ala 169. 

63 C.J. p 916 note 24. 

23. Ky.—^Duncan v. Jenkins, 286 S. 
W. 783, 215 Ky. 643. 

24. Mich,—^Beyschlag v. Van Wag¬ 
oner, 8 N.W. 693, 46 Mich. 91, 92. 

53 C.J. p 987 note 89. 

25. CaL—Stevens v. Holnmn, 44 P. 
670, 112 Cal. 346, 63 Am.S.R. 216. 

63 C.J. P 987 note 90. 

26. Ala—Parker v. Parker, 6 So. 
740, 88 Ala 362, 16 Am.S.R. 62. 

27. Ala—Parker v. Parker, supra 

28. Ala—Witherington v. Mason, 6 
So. 679, 86 Ala 345, 11 AmS.R. 41 
—Gardner v. Moore, 75 Ala 394, 61 
Am.R. 464. 

29. lAla—Parker v. Parker, 6 So. 
740, 88 Ala $62, 16 Am.S.R. 52. 
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8a Nev.—Adams v. Baker, 61 P. 
262, 24 Nev. 162, 77 Am.S.R. 799. 

81. Ill.—Stodalka v- Novotny, 33 N. 
£1 534, 144 Ill. 125. 

82, Wis.—O’Malley v. Ruddy, 48 N. 
W. 116, 79 Wis. 147, 24 Am.SwR. 
702—Petesch v. Hambach, 4 N.W. 
565, 48 Wls. 443. 

33- Wis.—O’MaUey v. Ruddy, 48 N. 
W. 116, 79 Wls. 147, 24 Am.S.R. 702 
—^Petesch v. Bteimbach, 4 N.W. 666, 
48 Wls. 443. 

34. Wis.—O’Malley v. Ruddy, 48 N. 
W. 116, 117, 79 Wls. 147, 24 AimS. 
R. 702. 

53 C.J. p 987 note 1. 

35. Wis.—Conrad v. Schwamb, 10 N. 
W. 395, 53 Wis. 372, distinguished 
in O’Malley v. Ruddy, 48 N.W. 116, 
79 Wls. 147, 24 Am.S.R. 702—Pet¬ 
esch V. Hambach, 4 N.W. 666, 48 
Wis. 448. 

sa Ala—Corpus JTiizis dted la 
Federal Land Bank of New Or¬ 
leans V. Williams, 186 So. 689, 69L 
237 Ala 318. 

53 C.J. P 988 note 4. 
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bank is executed in the name of an ag’ent thereof, 
and the rent is to be paid to the bank, equity will 
decree a reformation of the lease and a specific per¬ 
formance against the bankjS'? but, in the absence 
of mistake or fraud, a sealed contract to convey 
land made in his own name by an agent holding 
legal title thereto, will not be reformed by sub¬ 
stituting the principal in his stead 8 nor will the 
inadvertently imexecuted authority of one pur¬ 
chaser to sign for another a contract to purchase 
land be enforced specifically by a bill against both 
to reform the contract by adding the name of the 
other.Sfl It has been held that a contract to sell 
executed by one who was agent for both a husband 
and wife, signed .as attorney for the wife, will not 
be reformed to add the husband’s name.^® 

Principal in bond. Where, through mistake, a 
principal named in a bond executed by the surety 
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delivers it without signing it, the instrument may 
be reformed as against him.^! 

§ 64. Sureties 

An instrument may be reformed as against a surety. 
Where a mistake exists in an instrument with 
sureties, it may be corrected against them just the 
same as against the principals.^2 

§ 65. Other Persons 

An Instrument may be reformed as against an as¬ 
signee for the benefit of creditors or a trustee in bank¬ 
ruptcy. 

Reformation may be had against an assignee for 
the benefit of creditors,a bankrupt^^ or his trus¬ 
tee in bankruptcy,^^ and one to whom lands have 
reverted for abandonment of trust and, where an 
instrument would be reformed against the original 
party, it will be reformed as against his receiver.^^ 


VUL FROGEEDlNaS AND RELIEF 


§ 66. Form of Remedy 

Tha power of the court to reform a written Instru¬ 
ment may be Invoked by a bill asking for such relief or 
by an equitable defense properly pleaded; and the prac¬ 
tice of permitting the reformation of a contract and Its 
enforcement, as reformed, to be sought in the same suit 
has been widely adopted. 

The power of the court to reform a written in¬ 
strument may properly be invoked by a bill asking 
for such relief^S or by an equitable defense prop¬ 
erly pleaded,^® either method being permissible.®® 
Under code provisions abolishing forms of action, 
when the necessary parties are present before a 
competent court, any statement of facts constitut¬ 


ing a cause of action for reformation is regarded 
as sufficient to bring the matter before the court 
for determination,®! and this is also true where the 
statements of fact are presented as constituting 
grounds of defense.®^ The distinctions which ex¬ 
ist between equitable defenses proper and equita¬ 
ble counterclaims or like proceedings are not to be 
rigidly observed when facts looking to reformation 
are set up to bar recovery,®® and such facts are to 
be taken as properly presenting the matter for de¬ 
termination, whatever the technical character of 
the pleading may be.®^ In the absence of statute, 
a complainant cannot obtain reformation of an in- 


37. Ala.—Douslass v. Mobile Branch 
Bank. 19 Ala. S59. 

63 C.J. p 968 note 16. 

Reformation with respect to defect 
of parties srenerally see supra S 

38. K.Y.—Clark v. Blumenthal. 63 
N.T.Super. 211, affirmed 21 N.B. 
416, 114 N-.T. 630. 

39. Mass.—^Freeman v. Fishman, 139 
N.E. 846, 245 Mass. 222. 

40. Mass.—Gordon v. O'Brien, 71 N. 
E.2d 221. 820 Mass. 739. 

41. Md.—sffltna Indemnity Co. v. 

Baltimore, etc., R. Co., 76 A. 251, 
112 Md. 389, 136 Am.S.R. 889, 21 
Ann.Cas. 268. ' 

42. Mo.—*Corpiis atixls cited In 
Bioppe V. Boeiser, App., 116 S.W.2d 
196, 198. 

53 C.J. p 988 note 6. 

Befonnatiofli not cKteastoii of Uabll. 

A' surety is not subjected to liar 
btfity beyond the terms of his under¬ 
taking; by reformlnsr the bond to ex¬ 
press the actoal tnteoition of all the 


parties to it.—^Hoppe v. Boergrer, Mo. 

App., 116 S.W.2d 195. 

43. Ohio.—Adlard v. Stockstill, 5 
Ohio S. & CP. 498, 5 Ohio NJP. 487. 

44. N'.T.—'Waterloo First Nat. Bank 
V, Bacon, 98 N.T.S. 717, 118 App. 
Div. 612, affirmed 82 N.ffi 1126, 189 
N.Y. 633, affirmed 30 S.Ct 368, 216 
U.S. 134, 64 L.E!d. 414. 

46. N.Y.—Waterloo First Nat Bank 
Y. Bacon, supra. 

Or.—Coates v. Smith, 160 P- 617, 81 
Or. 666. 

46. Wash.—Jenkins v. Jenkins Unlv., 
49 P. 247, 60 P. 785, 17 Wash. 160. 

63 C.J. p 988 note 12. 

47. N.J.—^Miller v. Savagre, 46 A. 
632, 60 N.J.Eq. 204, reversed on oth^-, 
er grroimds 49 A. 1004, 62 N.J.Bq. 
746. 

48. Mich.—Gilbert v. Williams, 121 
N.W. 789, 167 Mich. 226. 

63 C.J. p 992 note 60. 

Bilt complaint, or petition for’ref¬ 
ormation see infra §6 72-75. | 
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49. N.Y.—^Union Trust CO. of Roch¬ 
ester Y. Allen, 264 N.Y.S. 732, 147 
Mlsc. 886, modified on other 
grounds 268 N.Y.S. 487, 239 App. 
Div. 661. 

63 C.J. p 992 note 51. 

Plea or answer asking for reforma¬ 
tion see infra 8 77. 

6a Mich.—Gilbert v. Williams, 121 
N.W. 739, 157 Mich. 226. 

63 C.J. p 992 note 62. 

61. Neb.—Story v. Gammell, 94 N. 
W. 982, 68 Neb. 709. 

63 OJ. p 993 note 57. 

62. Mo.—CSrawford v. Amusement • 
Ssmdicate Co,, 87 SW.2d 681. 

63 C.J. p 993 note 58* 

63. N.Y.—^Susquehanna SS, Co. v. 
-Andersen, 146 N.R 381, 239 N.Y. 

285—^Bennett v. Edison Electric 
Ilium. Co., 46 N.Y.S. 469, 18 App. 
Div. 410. 

64. Fla.—Adams v. Davis, 58 So. 387, 
63 Fla. 324. 



76 C.J.S. 


REFORMATION OF INSTRUMENTS 


§§ 66-67 


strument in a suit which does not seek reformation 
but is brought to enforce other legal®® or equita¬ 
ble®® rights, or where the prayer of the petition 
does not ask that the instrument which is the basis 
of the suit be reformed,®7 unless circumstances 
make it immaterial whether the suit is regarded as 
one for reformation or for some other form of 
equitable relief.®® 

The practice of permitting the reformation of 
a contract and its enforcement, as reformed, to be 
sought in the same suit has been widely adopted.®® 
On the other hand, the right to other relief in 
equity does not of necessity preclude the right to 
reformation.®® Under codes allowing equitable de¬ 
fenses to be set up in action at law, a party may 
make use of such proceedings to secure refo'rmation 
without previous resort to equity to correct an in¬ 
strument,®! but otherwise such a course cannot be 
pursued.®® Reformation is granted only in a di¬ 
rect proceeding for that purpose,®® and not when 


the validity of the writing is attacked and refor¬ 
mation asked in a merely collateral proceeding;®^ 
the matter of reformation may, however, be raised 
by a petition of intervention.®® 

§ 67. Jurisdiction 

a. In equity 

b. At common law 

c. Under codes 

a. In Equity 

In the absence of statutory provisions to the contrary, 
equity has exclusive Jurisdiction of proceedings for the 
reformation of %vritten instruments. 

-Since proceedings for the reformation of writ¬ 
ten instruments are equitable in nature, redress in 
cases in which such relief is desired is properly 
sought in equity®® even though title to real es¬ 
tate may be involved,®^ and, indeed, in the absence 
of statutory provisions to the contrary, the grant- 


N.T.—SusQuehanna SS. Co. v. Ander¬ 
sen, 146 N.S. 881, 239 N.Y. 285. 

53 C.J. p 993 note 61. 

56, Ky.—^Llfe & Casualty Ins. Co. 
of Tennessee v. Deaton, 95 5.W.2d 
10. 264 Ky. 507. 

53 C.X. p 993 note 62. 

56. Miss.—^Blaylock v. Lonn, 128 So. 
555, 157 Miss. 783. 

53 C.J. p 993 note 63. 

Action oonsiaered as in 1 ) 0 x 010007 
Where plaintiff sought reformation 
of deed, the effect of which would be 
ffxlztg his eastern boundary and 
western boundary of defendant, court 
considered action as one in boundary. 
—^Magee v. Booty, LsuApp., 47 So.2d 
823. 

57. Miss.—^Blaylock v. Lonn, 128 So. 
555, 157 Miss. 78$. 

58. Mo.—Oray v. Hombeck, 81 Mo. 
400. 

53 C.J. P 993 note 65. 

59. n.S.—Bapides Club v. American 
Union Ins. Co. of New York, D.C. 
La., 83 F.2d 652—Cramer Mfg. 
Corp. V. Boyal Exchange Assur., 
D.C.M 0 ., 81 P.Supp. 899—Fitzpat¬ 
rick V. Sun Life Assur. Co. of Can¬ 
ada, D.C.N.J.. 1 P.B.D. 713. 

Fla.—Morton v. Smith, 183 So. 476, 
133 Fla. 260. 

Kan.—Bacon v. Leslie, 81 P. 1066, 50 
Kan. 494, 34 Am.S.B. 184. ' 

EZy.—Nickels v. Combs, 266 S.W. 22 , 
205 Ky. 467—Logan ▼. Langan, 140 
fi.W. 1031, 146 Ky. 699. 

N.Y.—Gartier v. Wright, 28 H:ow.Pr. 
92. 

Wis.—Waterman v, Dutton, 6 Wls. 
265. 

58 C.J. P' 994 liote 68. 

Complaint for reformation of Instru¬ 
ment and enfolreement thereof a» 


reformed as stating only one cause 
of action see Actions $ 68 d. 

Joinder of causes of action for ref¬ 
ormation of instrument and its en¬ 
forcement as reformed generally | 
see Actions § 94 c. j 

Applloatioa of two principles in same j 
case i 

The principle that an Insurance 
policy may be reformed in an action 
in assumpsit brought to recover un¬ 
der it as reformed, and the principle 
that an action may be brought on an 
insurance policy by the beneficiary 
without the Joinder of the insured 
can both he applied in the same case. 
—^Marshall v. Keystone Mut. Cas. Co., 
54 Pa.Dist. & Co. 391, 56 Dauph.Co. 
343. I 

60. Cal.—^Busey v. Moraga, 62 P. 

1081, 180 CaJ. 586. 

53 CJ*. P 923 note 37. 

61- Ind.—Wleneke v. Deputy, 68 N. 

B. 921. 31 IndJLpp. 621. 

53 C.J. p 994 note 71. 

62. Fla.—^Bond v. Hewitt, 149 So. 
606. Ill Fla- 180. 

63 a J. p 994 note 72. 

63. N.C.—Fisher y. Owens, 44 S-EL 
869, 132 N.C. 686 . 

64. N.Y.—Cady v. Potter, 65 Barb. 
463. 

N.C.—^Blsher v. Owens, 44 S.B. 369, 
132 N.C. 686 . 

53 C.J. p 984 note 74. 

Action on oral agreement 
Former employee seeking to recov¬ 
er from employer on employer's oral 
agrreement, given contemporaneously 
with employee's release, to furnish 
lifetime employn^nt, must -first re- i 
form Written release, where release j 
stated that cash consideration named j 
therein was accepted In Aill settle-^ 


ment of claim for injuries—-Ezo v. 
St. Louis Smelting & Refining Co., 
Mo.App.. 87 S.W.2d 1051. 

65. La.—Lake Bisteneau Lumber Co. 
' y. Mims, 23 So. 890, 50 LaAjin. 

619. 

53 C.J. p 996 note 75. 

66 . U.S.—Fitzpatrick v. Sun Life As¬ 
sur. Co. of Canada, D C.N. J., 1 F.R. 
D. 713. 

Ark.—Kelly v. Ballard, 9$ S.W.2d 
1256, 192 Ark. 663—Schley v. 

Dodge, 91 S.W.2d 280, 192 Ark. 365. 
Cal.—Johnson v. Sun Realty Co., 32 
P.2d 393, 138 C^.App. 296. 

Fla.—Crompton v. Kirkland, 24 So.2d 
902, 157 Fla. 89. 

Ky.—^Life & Casualty Ins. Co. of 
Tennessee v. Deaton, 95 S.W.2d 1 (^ 
264 Ky. 507. 

Md.—Kolker v. Giorn, 67 A,2d 258. 
Mich.—^Life Ins. Co, of Detroit v. 
Burton, 10 N.W.2d 3l6. 306 Mich. 
81, 

N.J.—^Italian-Amerlcan Building & 
Loan Ass'n of Passaic County v. 
Russo, 28 A.2d 196, 132 319. 

Okl.—Harrison v. Eaves, 130 P.2d 841, 
191 Okl. 453. „ 

R. L—Hunt V. Century Indem. Cto., 102 
A. 799, 68 R.I. 836, 112 A.L.R. 902. 

S, C—^Henderson v. Rice, 168 S,Bl 268, 
160 S.C. 307. 

Va.—^Universal Ins. Co. v. Mouel, 188 
S.EL 236, 165 Ta. 651. 

Wis.—La Rosa v. Hess, 46 N.W.2d 
737, 258 Wis, 557. 

53 OLJ. p 889 note 16. 

Nature of proceedings for reforma¬ 
tion of instruments see supra S 1 - 

67-- N.J.—^Italian-American Building 
A Loan Ass'n of Passaic Counify y. 
Russo, 21 A.2d 867, 130 N.J.1RX. -232, 
• ^affirmed 28 A.2d 196i 
319. 
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ing of such relief is exclusively a function of equi¬ 
ty jurisdiction,58 The right to the recovery of 
money damages under the reformed contract as an 
incident to equitable relief does not affect the in¬ 
herent nature of the suit and will not deprive the 
court of jurisdiction even though damages might 
have been recovered in an action at law.®^ A state 
court of equitable jurisdiction may hear and deter¬ 
mine matters relating to the reformation of a con¬ 
tract of purchase of letters patent 

Courts of limited equity jurisdiction. Courts 
which do not possess general equity jurisdiction are 
limited in their powers to give equitable relief to 
the authority effectively vested in them by the leg¬ 
islature so that reformation of instruments cannot 
be decreed by such a court where the power has not 
been effectively conferred on it,*^! even though it 
has been given power to grant other special forms 
of equitable relief.72 Reformation may, however, 
be granted by courts having limited equitable ju¬ 
risdiction which is specially extended to include 

the power to reform instruments.^^ 


b. At Oommon Law 

The getreral rule, which Is subject to certain excep¬ 
tions, Is that common-law courts are without Jurisdic¬ 
tion to reform a written Instrument. 

In view of the principle discussed supra § 2 that 
there is no power at common law to reform a writ¬ 
ten instrument, the rule, except as modified or al¬ 
tered by statute, is that relief of this character 
cannot be obtained in a law action'^^ or awarded by 
a common-law cotirt.76 Under certain situations in 
an action at law for damages, however, plaintiff 
may prove that a contract by mutual mistake does 
not really represent the intent of the parties and 
may recover damages based on the contract which 
was actually made in disregard of its mistaken 
form.*^® 

Obvious or immaterial errors. There is ample 
authority for recognizing as an exception to the 
general rule mere clerical errors where the mis¬ 
take is open and obvious on the face of the instru- 
ment'^7 or where the error is immaterial so that 
its correction does not materially affect the rights 


PeiLdenoy of oompeasatloii proceed- TMich.—Curtis v. Dearborn Nat. Ins. 


68. U.S.—^Maryland Cas. Co. v. U. S., 
for Use of Green, C.C.A.N'eb., 169 
F.2d 102—^Toucey v. New York Life 
Ins. Co., CjC.A.Mo., 102 F.2d 16, cer¬ 
tiorari denied 69 S.Ct 1037, 307 U. 
S. 638, 83 UHd. 1519—Metropolitan 
Life Ins. Co. v. Schneider, D.C.N.J., 
34 F.Supp. 220. 

Fla.—State ex rel. Sanders v. City of 
Coleman, 190 So. 604, 139 Fla. 311 
—Bond V. Hewitt, 149 So. 606, 111 
Fla 180—^Perkins v. O'Donald, 82 
So. 401, 77 Fla 710, 727, 

Ky.—^Hyden v. Grissom, 206 SwW.2d 
960, 306 Ky. 261—^Life & Casualty 
Ins. Co. of Tennessee v. Deaton, 95 
S.W.2d 10, 264 Ky. 607. 

N.H.—Dion v. Cheshire Mills, 32 A-2d 
606, 92 N.H. 414, rehearing denied 
37 A.2d 708, 92 N.H 414. 

N.J.—New York Sash & Door CO. v. 
National House & Farms Ass’n, 36 
A.2d 891, 131 N,J.Law 466—Paruch 
V. Rasiewlcz, 12 A.2d 141, 124 N. 
J.Law 356. 

H.Y.—Mushcart v. Scher, 241 N.Y.S. 
645, 136 Misc. 605. 

53 C.J. p 907 note 6 [bj, p 989 note 
18. 

Special prooeedings 

(1) Special proceeding Instituted 
by affidavit to reform deed of trust 
involving infanta* rights is not main- 
tainahle in lien of action in equity 
notwithstanding satisfactory proof 
that error was made in drafting trust 
deed.—In re Federman, 267 N.Y.S. 
126,149 Misc. 4. 

(2) Statute authorizing court to' 
make new process and forms of pro-, 
eeedinga does not authorize such spe¬ 
cial proceeding.—In re Federman, su¬ 
pra. 


ings 

Equity has exclusive Jurisdiction 
to reform release given by widow to 
third person causing husband's death, 
notwithstanding pendency of com¬ 
pensation proceedings against em¬ 
ployer before Industrial Commission. 
—^Kelley v. Minneapolis, St. P. & S. S. 
M. Ry. Co., 240 N.W. 141, 206 Wls. 
568. 

69. U.S.—Fitzpatrick v. Sun Life As- 
sur. Co. of Canada, D.CJr.J., 1 F.R. 
D. 713. 

70. Cal.—Holmes v. Anderson, 265 
P. 1010, 90 Cal.App. 276. 

63 C.J. p 990 note 22. 

71. N.Y.—Brennan t. Community 
Service Soc. of New York, 46 N.Y. 
S.2d 825, 181 Misc. 637. 

53 C.J. P 991 note 34. 

Distinction between courts of general 
Jurisdiction and courts of special 
Jurisdiction see Courts $ 2. 

73. N.Y.—Thomas v. Harmon, 25 N. 

B. 267. 122 N.Y. 84. 

53 CJ. p 991 note 36. 

73. U.S.—U. S. V. Milliken Iihprint- 
ing Co., Ct.Cl., 26 S.Ct. 672, 202 U. 
S. 168. 50 L.Bd. 980. 

53 C.J. p 991 note 36. 

74b Ala-—^Bradley v. Gordon, 200 So. 
736, 240 Ala. 556. 

Fla.—^Bond v. Hewitt, 149 So. 606,* 
111 Fla. 180. 

Ill.—Com Belt Bank v. Maryland 
Cas. Co., 281 BLApp. 337. 

B^.—Life & Casualty Ina Co. of Ten¬ 
nessee V. Deaton, 96 S.W.2d 10, 264 
Ky. 607. 

Md.—Kolker v. Gom, 67 A.2d 258. 
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Co., 4S K.W.2d 396, 329 Uich. 601 
Scott V. Grow, 3 N.W.2d 264, 801 
Mich. 226, 141 A.L.R 819—Ross- 
bach V. Continental Ins. Co. of City 
of New York, 267 N.W. 802, 276 
Midi. 122. 

N.H.—Dion v. Cheshire Mills, 82 A.2d 
605, 92 N.H 414, rehearing demed 
37 A.2d 708, 92 N.H 414. 

63 CJ. p 990 note 25. 

76. Alcu—^Bradley v. Gordon, 200 So. 
736, 240 Ala. 666—Henderson v. 
Noland, 189 So. 732, 238 Ala. 213, 
123 A.L.H 483. 

Ill.—Corn Belt Bank v. Maryland Csa. 

Co., 281 IllJ^p. 387. 

Md.—Bngland v. Universal Finance 
Co., 47 A.2d 389, 186 Md. 432. 

Mich.—Stone v. Harris, 261 N.W. 822, 
266 Mich. 195—Van Wle v. Fidelity 
Trust Co., 235 N.W. 863, 254 Mich. 
108. 

N.J.—Canter v. Selden, 24 A.2d 802, 
128 N.J.Law 156. 

Tenn.—Greer v. J. T. Fargason Gro¬ 
cer Co., 77 S.W.2d 443, 168 Tenn. 
242, 96 A.L.H 114L 
53 C.J. p 990 note 26. 

Ziaw side of court was without Ju¬ 
risdiction in action on contract to 
consider evidence of mistake of scriv¬ 
ener in reversing designation of par¬ 
ties.—Mushcart v. Scher, 241 N.Y.S. 
646, 136 Misc. 606. 

76- Conn.—^Brunette v. Royal Ex¬ 
change Assur. Co., 18 A.2d 138, 126 
Conn. 569. 

77- Cal.—Bridges v. Price, 278 P. 72, 
95 CalJ^p. 894. 

I 53 C.J. p 991 note 27. 
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of the parties,78 and disregarding errors of this 
nature, without resorting to equity for reformation 
of the instrument, in actions at lawJ^ 

c. Under Codes 

Under some code provisions abolishing the distinc¬ 
tions between law and equity or providing for a single 
form of civil action, the courts have Jurisdiction, when 
a proper case is presented, to hear and determine ques¬ 
tions of the correction of instruments, although they are 
raised in actions which are legal rather than equitable in 
nature. 

Under code provisions which in terms or in ef¬ 
fect abolish the distinctions between law and equi¬ 
ty, although the equitable character of an action 
for the reformation of an instrument and all sub¬ 
stantial matters peculiar and incident to such char¬ 
acter are not affected, the courts have jurisdiction, 
when a proper case is presented, to hear and de¬ 
termine questions of the correction of instruments 
although they are raised in actions which are legal 
rather than equitable in nature,80 

Under code provisions recognizing and retaining 
a distinction between law and equity while abolish¬ 
ing forms of action and providing for a single form 
of civil action, substantially the same rules, al¬ 
though modified as to procedure hy the code provi¬ 
sions, apply to jurisdiction over reformation of in¬ 
struments as where the distinction is declared to be 
abolished,8i although in at least one state juris¬ 
diction with respect to reformation remains, under 
the code, as it was before its adoption.82 

§ 68. Venue 

A suit for tha reformation of an instrument is an 
action in personam, and is properly brought in the place 
of the defendant’s residence. 


A suit for the reformation of an instrument is an 
action in personam^s and is properly brought in 
the place of defendant’s residence,84 and a decree 
requiring reformation is properly made there al¬ 
though the property to be affected by the correction 
of the written instrument is not within the juris¬ 
diction of the court rendering the decree.85 Simi¬ 
larly a party, who voluntarily submits to the juris¬ 
diction of a court by bringing an action before it, 
is subject to a decree of reformation by such court 
although the property to be affected by the refor¬ 
mation is situated elsewhere^® and although his 
residence is outside the territorial jurisdiction of 
the court87 

§ 69. Time to Sue, Limitations, and Laches 

a. Time to sue 

b. Limitations 

c. Laches 

d. Excuses for delay 
a. Time to Sue 

A suit to reform an Instrument must be brought 
promptly and with reasonable diligence after discovery of 
the grounds therefor. It may be brought as soon as the 
cause of action accrues, but need not be brought before 
the cause of action Is finally vested. 

A suit to reform an instrument must Ibe brought 
promptly88 and with reasonable diligence after dis¬ 
covery of the grounds therefor.89 Such a suit 
may be brought as soon as the cause of action ac- 
crues.20 Thus, where a lease is drawn for a pe¬ 
riod longer than that claimed to have been intended, 
an action to reform the instrument, brought before 
the expiration of the period for which it is admitted 
the property was let, is not prematurely brought.^ i 


78. N.T.—Kosovits v. New York 
First Hunsrarian St. Stephen’s Ro¬ 
man catholic, etc., Soc., etc., 130 
N.T.S. 72. 

63 C.J. p 991 note 28. 

79. N.T.—^Kosovits v. New York 
First Hungrarian St. Stephen’s Ro¬ 
man Catholic, etc., Soc., etc., su¬ 
pra. 

63 C.J. p 991 note 29. i 

Adequate remedy at law see supra S 
16. 

80. N.Y.—New York v. Matthews, 
108 N.H. 80, 213 N.Y. 663. 

63 C.J. p 992 note 40. 

81. Iowa—Lee v. Percival, 52 N.W. 
643, 86 Iowa 639. 

Ky.—Cecil v. Kentucky Livestock 
Ins. Co., 176 S.W. 986, 165 Ky. 211. 

63 C.J. P 992 note 42. 

82. Or.—Spores v. Maude, 158 F. 169, 
81 Or. 11—^Interior Warehouse Co. 
V. Dunn, 167 P. 806, 80 Or. 628. 

83. OaL—OoipiiB Jnxls oited in 
Cohen v. Heilman Commercial 

T6 C.J.S.—27 


Trust & Savings Bank, 24 P.2d 960, 
963, 133 Cal. 758—^Martinez v. Mar¬ 
tinez, 221 P.2d 986, 99 CaLApp.2d 
425—Cohen v. Heilman Commercial 
Trust & Savings Bank, 24 P.2d 960, 
133 CaLApp. 758. 

Iowa—Corpus Jtizls oited in Palmas 
V. Tankersley, 266 N.W. 614, 616, 
218 Iowa 416. 

Tenn.—Corpus dliris dted in Hdwards 

V. New York Life Ins. Co., 114 S. 

W. 2d 808, 810, 178 Term. 102. 

63 C.J. p 992 note 44. 

Service of process see infira § 71. 
Venue in suits for reformation of 
contracts, conveyances, or encum¬ 
brances as affected by general ven¬ 
ue statutes see the C.J.S. title Ven¬ 
ue $ 86 also 67 O.J. p 65 notes 92- 
96. 

84. IneU—Bethell v. Bethell, 92 Ind. 
318. 

63 C.J. p 992 note 46. 

85. Wash.—^Rosenbaum v. Hvans, 
116 P. 1064, 63 Wash. 506. 

63 C.J. p 992 note 47. 

417 


88 . Wis.—^Lyndon Lumber Co. v. 
Sawyer, 116 N.W. 256, 136 Wla 
626. 

63 C.J. p 992 note 48. 

87. Ga—Wachovia Bank, eta, Co, v. 
Jones, 144 S.F. 266, 166 Oa 747. 

Wis.—^Lyndon Lumber CO. v. Sawyer, 
116 N.W. 256, 136 Wis. 626. 

88 . La—^Telotte v. Metropolitan 
Life Ins. Co., App., 179 So. 616. 

89. Mont.—^Krueger v. Morris, 107 
P.2d 142, 110 Mont 669. 

Utah.—Ruthrauff v. Silver King 
Western Min. & MilL Co., 80 P.2d 
338, 96 Utah 279. 

9a Ky.—^Vanover v. Justice, 19'2 S. 
W. 653, 174 Ky. 577. 

Wash.—Corpus Juris quoted in State 
ex rel. Pierce County v. King Coun¬ 
ty, 186 P.2d 134, 137, 29 Wash.2d 
87. 

91. Ky.—Vanover v. Justice, 192 SL 
W. 663. 174 Ky. 677, 
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On the other hand, a party to an instrument is 
under no obligation to seek its correction before 
his cause of action is finally vested^^ or while he 
is unaware that any opposition will be made to 
carry out the actual agreement, where for a long 
time the rights and duties of the parties are the 
same under the writing and under the terms which 
it is alleged were intended,9® and the failure to 
take any action toward reformation until his right 
vests or opposition is manifest does not prejudice 
his suit,®^ 

h. Liinitations 

A suit for reformation of an Instrument may be 
barred by lapse of time under a statute of limitations 
expressly relating to such suits, but In some states there 
are no statutes of limitations governing actions of this 
nature. 

A suit for reformation of an instrument may 
be barred by lapse of time under a statute of limi¬ 
tations expressly relating to such suits,®® but in 
some states there is no statute of limitations gov¬ 
erning actions for the reformation of instruments 
on the grounds of mistake.®® Statutes of limita¬ 
tions are directly applicable to actions for the cor¬ 
rection of instruments which derive their whole 
character and existence from statutory provisions.®^ 
A suit for reformation is not controlled by a stat¬ 


ute relating to suits for the diminution of a price.®* 
Where an action at law on an insurance contract 
has been instituted within the period of limitation 
agreed on, a bill in equity seeking reformation of 
the policy in aid thereof may be brought after the 
expiration of such period, since it is not a suit 
on the policy within the meaning of the limitation.®® 

c. Lach^ 

The defense of laches Is available against parties 
seeking reformation of written Instruments; and accord¬ 
ingly one who seeks to have an Instrument reformed may 
be denied relief If he does not act with reasonable dili¬ 
gence and promptness or If his delay Is Inexcusable and 
unexplained, but a mere lapse of time or delay will not 
constitute laches barring the right of reformation. 

The defense of laches is available against par¬ 
ties seeking reformation of written instruments,^ 
and, where there is no statute of limitations gov¬ 
erning actions for the reformation of instruments^ 
lapse of time operates as a bar only by the equita¬ 
ble doctrine of laches.® In its application the doc¬ 
trine is equitable in character® and no inflexible 
rule will be laid down for determining the existence 
of laches,4 but each case is decided on its own 
facts and circumstances.® While one who seeks 
to have an instrument reformed may be denied re¬ 
lief if he does not act with reasonable diligence 
and promptness,® and inexcusable and unexplained 


92. Mont—Cox V. Hall, 168 P. 619, 
54 Mont 164. 

Wash.—Corpus juris guoted in. State 
ex rel. Pierce County v. Kins Coun¬ 
ty, 186 P.2d 134, 137, 29 Waali.2d 
87. 

93. Ark.—Stewart v. Warren, 153 S. 
W.2d 645. 202 Ark. 873. 

Wash.—Corpus juris quoted in. State 
ex rel. Pierce County v. King Coun¬ 
ty, 185 P.2d 134. 187, 29 WasKSd 
87. 

58 KXJ. p 1003 note 67. 

91. Ala.—^McEUeroy v. Dishman, 142 
So. 41. 225 Ala. 181. 

N.T.—Hart v. Blabey, 89 N.E,2d 280, 
287 N-.T. 267. 

Wash.—Corpus juris quoted in State 
ex rel. Pierce County v. Ellng Coun¬ 
ty, 185 P.2d 134, 137, 29 Wash.2d 
87. 

68 C.J. p 1003 note 68. 

95. Tex.—^Roedenbeck Farms v. 
Broussard. CivA.pp., 124 S.W.2d 
929, error refused. Sup.. 127 S.W.2d 
168. 188 Tex. 126, appeal dismissed 
60 SXTt 146. 808 tr.S. 514, 84 L.Bd. 
483, and Christie v. Broussard, 60 
S.Ct 145, 808 n.& 514, 84 UBd. 
488. 

Xiliuft atlons spMiaUy appUoabla to 
oases wherelit equity had exOlnsive 

ITY.—Gallup v. Bemd, 80 KB. 748, 
182 M.Y. 870. 

nets 25 £al. 


96. Minn.—^Papke v. Pearson, 280 N. 
W, 183, 203 Minn. 130. 

Suits for reformation of instruments 
as controlled by: 

General statutes of limitations see 
Limitations of Actions § 95. 
Statutes of limitations relating to 
actions for relief on ground of 
mistake see Limitations of Ac¬ 
tions S 91 c. 

97. Tex,—^Norton v. Davis, 18 S.W. 
430, 83 Tex, 32—Stone v. Sledge, 
Clv.App.. 24 S.W. 697. affirmed 26 
S.W. 1068, 87 Tex. 49, 47 Am.S.R. 
65. 

53 CJ. p 1001 note 31. 

98. La.—Hadnot v. Thomason, App., 
45 So.2d 910. 

99. W.Va.—Bausch v. West Virginia 
Ins. Cto.. 185 S.B. 201. 117 W.Va. 
110 . 

1 . Del,—Coulboum v. Seaford Trust 
Co.. Ch., 60 A.2d 906. 

Kan.—Travis v. Glick. 91 P.2d 41, 
150 Kan. 182. adhered to 96 P.2d 
624, 150 Kan. 718. 

Miss.—Walker v. Woods. 144 So. 70S, 
166 Miss. 471. suggestion of error 
overruled 148 So. 854, 166 Miss. 
471. 

Mo.—Steward v. Mutual Life Ins. Co. 

of Baltimore, App., 127 S.W.2d 22. 
Tex.—Mason v. University of the 
South, CIv,App., 212 5.W.2d 854, 
refused no rev^^le error. 

68 C.J. P 995 note f$g 


Xnjauotion pendente lite 
One making no effort to come into 
chancery court for relief during pe¬ 
riod of over two years in law courts, 
and asserting no claim of mistake in 
lease of premises to him until he 
brought suit to reform lease contract 
on such ground, was not entitled to 
injunction pendente lite agrainst les¬ 
sor's prosecution of action at law in 
replevin to recover appliances re¬ 
moved from leased premises by ten- 
€Lnt before expiration of lease in vio¬ 
lation of contract—Cahill v. Belli, 
45 A.2d 499, 137 N.J.Bq. 487. 

2 . Minn.—^Papke v. Pearson. 280 N. 
W. 183, 203 Minn. 130. 

3. Minn.—^Papke v. Pearson, supra. 
63 CmT. p 996 note 79. 

4. Tex.—American Freehold Land 
Mortg. Co. V. Pace, 66 S.W. 877, 23 
Tex.C!Iv.App. 222. 

63 C.Jt p 996 note 80. 

5. Ga.—^Parker v» Fisher. 69 KE1.2d 
716, 207 Ga. 8. 

Okl.—Hlarriaon v. Eaves, 180 P.2d 
841, 191 OkL 463. 

53 C.J. p 996 note 81. 

6 * Cal.—Goodfellow v. Barrltt 20 Pt 
2d 740, 180 Cal.App. 648—Wilson 
V. Cooper. 15 R2d 174, 126 Cal.App. 
60T. 

Ga—Baprron v. Dexden, 61 S.E.2d 497, 
207 Ga 360—^Parker v. Fisher, 59 
S.E.2d 715, 207 Ga, 8. 
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delay cuts off the right to reformation,7 the appli¬ 
cation of laches does not depend on when the right 
of action accrues to have the instrument reformed® 
and a mere lapse of time or delay will not con- 
'Stitute laches -barring the right to reformation.^^ 
If the facts are such that a delay constitutes laches, 
it is none the less so because of acquiescence which 
does not induce the delay or cause any change in 
position.!® The objection that the demand is 
stele is not removed by the fact that the mistake 
did not become a cloud until after a refusal to rec¬ 
tify, as where the grantors in a deed refused to 
■correct shortly before suitH A plea of laches 
passes out of the case when a plea of prescription 

is overruledLi2 

Factors considered. The courts, in determining 


whether or not the right to reformation has been 
destroyed by laches, have generally inquired into 
and considered a variety of factors, including: The 
time at which the party seeking reformation dis¬ 
covered the error in the instrument^® or at which 
he should have learned of it;!^ the existence or 
nonexistence and character of changes in drcmn- 
stences since the execution,!® particularly of such 
kind as to be prejudicial to an adverse party who 
has acted or refrained from acting on the faith 
of the instrument as executed,!® and especially if 
such changed conditions have been induced by the 
inaction of those seeking to have the instrument 
corrected,!^ and changes in the value of property 
if the error alleged is in a deed;!® the loss or im¬ 
pairment of evidence,!® as by the death of wit- 


111.—^Midwest Tea Packing: Co. v. Cur¬ 
rier-Lee Warehouses, 88 N.E.2d 629. 
338 IlLApp. 663. 

IKan.—Travis v. Glick. 91 P.2d 41, 150 
Kan. 132, adhered to 96 P.2d 624. 
150 Kan. 718. 

Mo.—Steward v. Mutual Life Ins. Co. 

of Baltimore. App., 127 S.W.2d 22. 
Mont.—Krueger v. Morris. 107 P.2d 
142, 119 Mont. 559. 

T*a.—^Home Owners Loan Corp. v. 

Compton, Com.Pl., 27 Del.Co. 327. 
Utah.—^Ruterauff v. Silver King 
Western Min. & Mill. Co., 80 P.2d 
338, 98 Utah 279. 

83 OJ, p 996 note 82. 

7. U.S.—Adkins v. Arsht, D.C.I11., 50 
F.Supp. 761—Chicago, Wilmington 

£Vanklin Coal Co. v. Jilek, D.C. 
ni., 42 F.Supp. 200. 

Ala.—^Klng v. Coffee, 131 So, 792, 222 
Ala. 245, followed in 131 So. 796, 
222 Ala. 248. 

Ga.—Rigdon v. Barfield, 20 S.EL2d 587, 
194 Ga. 77. 

I^r.J.—Ward V. Jersey Central Power 
6b Light Co., 41 A.2d 22, 136 N.J.Ea. 
181. 

S.C.—Main v. Muncaster, 172 N.E. 

222, 171 S.a 269. 

53 C.J. p 996 note 83. 

8. U.S.—De la Nux v. Houghtailing, 
aC.A.Hawaii, 269 P. 751. 

9. U.S.—Elk Horn Coal Corporation 
V. Hackworth, C.C.A,KyM 61 P.2d 
304—^Donohue v. New York Life 
Ins. Co., D.C.Conn., 88 F.Supp. 694. 

Ala.—Corpus Juris cited in. Burt v. 
Stewart, 179 So. 232, 233, 235 Ala. 
330—^McKleroy v. Dishman, 142 So. 
41, 225 Ala. 131. 

Del.—^Prudential Ins. Co. of America 
V. Deane, 27 A.2d 365, 26 Del.Ch. 
255. 

Ga.—^Volunteer State Life Ins. Co. v. 
Powell-White Co., 26 S.E.2d 815, 
196 Ga. 872. 

Ill.—^Remus v. Sc^wass, 92 N.R2d 
127, 406 IlL 63—Federal Land Bank 


of St Louis V. Kenshalo, 258 HI. 
App. 1. 

La.—Singleton v. First Nat Life Ins. 

Co.. App., 160 So. 437. 

Mass.—Stoneham Five Cents Sav. 
Bank v. Johnson, 3 N.E.2d 730, 295 
Mass. 390, 106 A.L.R. 1333—Baker 
v. Porter, 172 N.R 863, 273 hlass. 
9. 

Mo.—^Mueller v. Brooks, 189 S.W.2d 
113, 238 Mo.App. 846. 

N.J.—^Metropolitan Life Ins. Oo. v. 
Levy, 30 A.2d 671, 133 NJ'.Ea. 77— 
Nazzarro v. Globe & Republic Ins. 
Co. of America, 12 A.2d 697, 127 
N.J.Eq. 279. 

N.Y.—^Kaufman v. Levey, 254 N.T.S. 
190, 142 Misc. 243. 

Okl.—^Harrison v. Eaves, 130 P.2d 841, 
191 Okl. 453. 

Pa.—^Uniontown Sav. & Loan Co. v. 
Alicia Land Co., 13 A.2d 65, 888 Pa. 
227—Schwartz v, Gingerich, 14 A. 
2d 623, 141 Pa.Super. 298—Dinkel v. 
DeGeorge, Com.PL, 43 Berks Co.L 
J. 21—Ashbaugh v. Ashbaugh, Com. 
PL, 90 Pittsb.Leg,J. 351. 

Tenn.—City of Lawrenceburg v. 
Marshland Casualty Co., 64 S.W.2d 
69, 16 TenmApp. 238. 

Tex.—Olopton v. Cecil, Civ.App., 234 
S.W.2d 251, error refused, no re¬ 
versible error, 

Va.—^Pulaski & Giles Mut Ins. Co. v. 

Downs, 181 SB 361, 165 Va. 106. 
Wash.—State ex rel. Pierce County 
V. King County. 185 P.2d 134, 29 
Wash.2d 37—^Algee v. Hillman Inv. 
Co., 123 P.2d 332, 12 Wash,2d 672. 
53 C.J. p 996 note 85. 

Time limited for exercising option 
Where lessee exercised option to 
purchase realty contained in lease 
within the time limited, action for 
reformation of lease and option so as 
to state correct legal description of 
realty covered thereby could be 
brought after expiration of time lim¬ 
ited for exercising option.—^Redmond 
V. Sinclair Refining Co., 51 S.E.2d 
i09, 204 QfSL, 699, 
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10 . Tex.—Mathews v. Benevides, 45 
S.W. 81, 18 Tex.Civ.App. 475. 

53 O.J. p 997 note 86 . 

IL Tex.—Mathews v, Benevides. 
supra. 

18. La.— H aas v. Opelousas Mercan¬ 
tile C 6 ,, 2 So.2d 3, 197 La. 600. 

13. U.S.—Metropolitan Life Ins. Co. 
V. Brown, D.C.Mass., 45 F.Supp. 
728. 

53 CJ. p 997 note 88 . 

14. Fla.—Barlow v. Stevens, 150 So. 
246, 112 Fla. 57. 

53 CJ. p 997 note 89. 

1 & U.S.—Adkins T. Arsht, D.Cni.. 
50 F.Supp. 761. 

Ala.—Oorpiu Juris cited in Burt v. 
Stewart, 179 So. 282, 233, 235 Ala. 
830. 

53 CJ. p 998 note 90. 

16. U.S,—Adkins v. Arsht, D.Cni., 
60 F.Supp. 761. 

Ala.—McKleroy v. Dishman, 142 So. 
41, 225 Ala. 181. 

DeL—Coulboum v. Seaford Trust Co., 
Ch., 50 A.2d 906. 

HL—Federal Land Bank of St. Louis 
V. Kenshalo, 258 HlJbpp. 1. 

Kan.—^Travis v. Glick, 91 P.2d 41, 
150 Kan. 132, adhered to 96 P.2d 
624, 160 Kan. 718. 

N.J.—Nazzarro v. Globe & Republic 
Ins. CO. of America, 12 A.2d 697, 
127 N.J.Ba. 279. 

53 C.J. p 998 note 91. 

17. m.-^oss r. Janes, 158 N.B. 
694, 327 Ill. 538. 

53 CJ. p 998 note 92. 

la U.S.—^Adkins v. Arsht, D.C.I11., 
60 F.Supp. 761—Chicago, Wilming¬ 
ton & Franklm Coal Co v. Jilek, 
D.C.I11., 42 F.Supp. 200. 

Kan.—Travis v. Glick, 91 P.2d 41, 
150 Kan. 132, adhered tor $5 tR2d 
624, 160 Kan. 718. 

53 C.J. p 998 note 93. 

19. Ala.—McE^eroy v. D fadwnftry 
So. 41, 225 Ala. 131. 

S3 CJ. p 998 ]^te, 
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nesses^o or the loss of papers the fact that the 
party resisting reformation has had notice of the 
claim asserted by the party seeking it;22 the ex¬ 
tent to which the rights of innocent third persons 
have intervened, by reason of the delay, which 
would be adversely affected by reforming the in¬ 
strument and the fact that the party seeking 
reformation has acquiesced in the possessions^ 
or conducts5 of the party against whom reforma¬ 
tion is sought consistent with the terms which it 
is sought to have the instrument reformed to in¬ 
clude* or exclude and inconsistent with the terms 
of the existing writing. 

In some jurisdictions the defense of laches does 
not start running until the person seeking to have 
the instrument reformed knows of the alleged de¬ 
fects® or of facts which should reasonably put him 
on inquiry to discover a defect,S7 and again it has 
been said that such failure to discover an error is 
prima facie suflScient to excuse the delay,s® while 


elsewhere less attention is paid to this circumstance, 
the courts treating the lapse of time as so great 
that one seeking reformation was bound to discover 
the defect and act to correct it in less time than 
he has in order to assert it^® and even sa 3 dng that 
he is presumed to know of the error from the date 
of execution.®® 

Some courts refuse to allow the defense of laches 
against a person seeking to reform a deed or lease, 
who has gone into or continued in possession of 
land which it is claimed was inserted in, or omitted 
from, the deed or lease under circumstances justi¬ 
fying reformation, and remained in possession until 
after interference with his possession,®! or asser¬ 
tion of an adverse right,®® as, for instance, by an 
action brought on the instrument;®® and likewise, 
where a person continues to act under a contract 
as he claims it was intended to be written as dis¬ 
tinguished from the way it actually is written, the 
defense of laches has been declared inapplicable 


20 , TJ.S.—Adkins v. Arsht D.C.I11., 
60 F.Supp. 761—Chicago, Wilming¬ 
ton & Franklin Coal Co. v. Jilek. 
D.ani., 42 F.Supp, 200. 

Cal.—Gk>odfenow v. Barritt, 20 P.2d 
740. 130 OaLApp. 548. 

Miss.—Walker v. Woods, 148 So. 364, 
166 Miss. 471. 

S.C.—Main y. Muncaster, 172 S.B. 

222, 171 S,C. 269. 

53 O.J. p 998 note 95. 

21 , N.J.—^Kelsey v. Agricultural 
Ins. Co.. 79 A. 639, 78 N.J.Eq. 878. 

22 , U.S.—Columbian Nat L. Ins, Co. 

V. Blade, C.C.A.C 0 I 0 ., 35 F.2d 571. 

53 C.J. p 998 note 97. 

23, Neb.—Carter v. Leonard, 91 N. 

W. 574, 65 Neb. 670. 

53 C.J. p 999 note 98. 

Otidgment creditors of grantor 
could not raise question of laches on 
grantee's part in seeking reforma¬ 
tion of deed in absence of showing 
of any injury to them.—State Sav. 
& Loan Ass'n v. Engle, Ohio App., 72 
N.E.2d 779. 

24, I7.S.—Bhode Island y. Massar 
chusetts, 16 Pet 233, 10 L.Ed. 721. 

53 C.J. p 999 note 99. 

25, TJ.S.—Columbian Nat L. Ins. C 6 . 
V. Black, C.C.A.C 0 I 0 ., 36 P.2d 671. 

53 C.X p 999 note 1, 

23. Ark.—Exchange Nat Bank v. 
Barron, 31 S.W.2d 420, 182 Ark. 
13. 

Cal.—Krone v. Insurance Co. of 
North America, 24 P.2d 469, 218 
Cal. 566—Carman v. Atheam, 176 
P. 2 d 926, 77 CaiA.pp.2d 686. 

111.—Anderson v. Pettigrew Foundry 
Co.. 17 N.B.2d 60 , 297 niApp. 14 — 
Federal Land Bank of St Louis v. 
K&BOBsakOi 258 niApp. 1. I 

La.—Singleton y. First Nat Life Ins. 
Co., App., 160 Sos, 437—Crowell v. 


New Hampshire Fire Ins. Co., 
App., 147 So. 762. 

Md.—Mutual Life Ins. Co. of Balti¬ 
more V. Metzger, 172 A. 610, 167 
Md. 27. 

Tex.—^Texas Osage Co-op. Royalty 
Pool V. Garcia, Civ.App., 178 S.W. 
2d 798, error refused. 

Wash.—^Algee v. Hillman Inv. Co., 
123 P.2d 382, 12 Wash.2d 672. 

53 C.J. p 1000 note 8. 
lKasreprese]itatio& 

Rule that in actions for reforma¬ 
tion of instrument for mutual mis¬ 
take of fact laches does not begin 
to run until discovery of fact author¬ 
izing reformation was Inapplicable 
where error in lease was allegedly 
the result of misrepresentation by 
lessors.—^Midwest Tea Packing Co. v. 
Currier-Lee Warehouses, 88 N.E.2d 
529, 338 BLApp. 663. 

Negligant faUnre to disoovav 
Where the elements required for 
the reformation of a deed on the 
ground of mutual mistake of fact 
were present, plaintiffs' failure to 
discover mistake until eight years 
after deed was executed, even if neg¬ 
ligent, was not fatal to their right 
to have deed reformed.—Schwartz v. 
Glngerich, 14 A.2d 623, 141 Pa.Super. 
298. 

SSistake disoovered after loss 
Mutual fire insurance company 
which through mistake had issued 
policy insuring building against all 
fires, notwithstanding building was 
wooden one less than one hundred 
feet from adjoining buildings ahd 
company was authorized to insure 
such building against fire originating 
on premises only was not barred by 
laches from suing for reformation 
of policy, notwithstanding mistake 
was not discovered imtU after build- 
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Ing was destroyed by fire, where suit 
was instituted promptly on discovery 
of mistake, and member was not 
prejudiced by delay.—^Pulaski & 
Giles Mut Ins. Co. v. Bowns, 181 S. 
B. 861, 165 Va. 106. 

27. N.T.—Allen Properties v. Bry- 
dle, 72 N.T.S.2d 654, affirmed 72 
N.Y.S.2d 293, 272 App.Div. 817, 
leave to appeal denied 71 N.T.S. 
2d 724, 272 App.Div. 915, appeal 
dismissed 76 N.B.2d 628, 297 N.Y. 
614. 

Tex.—Texas Osage Co-op. Royalty 
Pool V. Garcia, Civ.App., 176 S.W. 
2d 798, error refused. 

63 Cjr. p 1000 note 4. 

28. Mont.—^Parchen v. Chessman, 
142 -P. 631, 49 Mont 826, Ann.Cas. 
1916A 681. 

Excuses for delay generally see in¬ 
fra subdivision d of this section. 

29. Ark.—^Polzin v. Beene, 189 Si 
W. 664, 126 Ark. 46. 

63 C.J. p 1000 note 6. 

I 30. Ill.—^Dustin v. Brown, 130 N.B. 
869, 297 Ill. 499. 

N.Y.—Syms v. New York. 60 N.Y. 
Super. 289, affirmed 11 N.E. 869, 
106 N.Y. 163. 

31. Pa.—Unlontown Sa.v. & Loan Co. 

V. Alicia Land Co., 13 A.2d 66, 338 
Pa. 227. 

Tex.—Clopton v. Cecil, Clv.App., 234 
S.W.2d 261, error refused no re¬ 
versible error. 

63 O.J. p 1000 note 8. 

32. Minn.—Johnson v. Giese, 42 N. 

W. 2d 712, 231 Minn. 268. 

Ohio.—Klar v. Hooplngarner, 23 N.E. 

2d 326, 62 Ohio App. 102. 

63 C.J. p 1000 note 9. 

33. Ala-—Harris v. Ivey, 21 So. 422, 
114 Ala. 363. 

Ill.—Mills V. Lockwood, 42 HI. 111. 
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until measures are taken to enforce rights under 
the contract as written but other decisions exist 
according somewhat less finality to this element of 
continuous and undisturbed possession or conduct 
consistent with the terms sought to be established 

by reformation.35 

Improved or unimproved land. Where a convey¬ 
ance of lands is sought to be corrected, the courts 
in determining the question of laches take into con¬ 
sideration whether the lands which are to be af¬ 
fected by the reformation are improved or unim¬ 
proved,36 a greater lapse of time being proper in 
the latter case.37 

Justifying refusal to reform only part of in- 
strument. The court in the exercise of its discre¬ 
tion may refuse reformation of some provisions of 
an instrument on the ground of ladies and at the 
same time reform other provisions thereof.38 

Failure to seek reformation in prior proceeding 
or an earlier pleading, based on the instrument later 
sought to be reformed, has been held not of itself 
such conduct as to amount to laches,3 9 although 
there is some authority holding that such conduct 
constitutes laches.^® 

Laches in prosecution of suit for reformation is 
as fatal to recovery as delay in its institution.^! 

One who fraudulently and inequitably seeks to 
derive a personal advantage from the error in the 
instrument cannot invoke the defense of laches as 

a bar to reformation ^n^ sq one who, knowing 
of the mistake, acts on the erroneous instrument 


and changes his position in reliance thereon is not 
entitled to the use of the defense of laches in an 
action to reform the writing.43 

Where obvious and apparent clerical error in the 
instrument is asked to be reformed, no lapse of 
time will prevent such relief^^ and the mistake will 
be treated as corrected whenever the occasion re- 

quires.^5 

d. Excuses for Delay 

Delay in seeking reformation may be excused by 
disabiiity or by engaging in efforts to settle or litigation 
involving the rights of the parties; and the fact that all 
parties are members of the same family may lessen the 
force and applicability of laches, but reluctance to enter 
into litigation with one’s employer is no excuse. 

Laches or limitations do not start running against 
one claiming under an instrument which it is 
claimed should be reformed during the disability 
of such person,^® such as mental incompetency,^*^ 
or infancy,^6 or, in the case of a remainderman, 
imtil after the termination of the preceding tenures 
on which his right is made to depen<L^3 Jt is no 
excuse for delay in bringing suit to reform a con¬ 
tract of employment that the employee is reluctant 
to enter into litigation with his employer.^^^ When 
the lapse of time between knowledge of the error 
and proceedings to reform the instrument has been 
occupied with efforts at settlement^! and litigation, 
involving the rights of the parties under the in¬ 
strument,62 no laches is to be imputed to the party 
seeking reformation since such conduct on his part 
is an excuse for delay.63 The fact that all the 


34. TJ.S.—Upson Nut Co. v, Ameri¬ 
can Shipbuildingr Co., l>.C.01ilo, 251 
F. 707. 

Or.—OSiontz v. B. P. John Furniture 
Corp., 116 P.2d 819, 167 Or. 187. 

68 C.J. p 1000 note 11. 

Knowledge of typographloal error 
As long as trust was recognized 
and performed by trustee in accord¬ 
ance with its intent and purpose, 
there was no laches, notwithstanding 
beneficiary of trust knew or was 
charged with knowledge of typo¬ 
graphical error in description of 
trust property in trust instrument.— 
Harrison v. Eaves, 130 P.2d 841, 
191 Okl. 463. 

35. Tex.—Mathews v. Benevides, 45 
S.W. 81, 18 Tex.Civ.App. 476. 

63 C.J. p 1000 note 12. 

36. Me.—Parley v. Bryant, 82 Me. 
474. 

37. Me.—^Parley v. Bryant, supra. 

38. Mich.—Hoard v. Stone, 26 N.W. 
141, 68 Mich. 578. 

39. Iowa.—American Sav. Bank v. 
Borcherding, 216 N.W. 719, 205 
Iowa 688. 


40. Mass.—Liberty Mut. Ins. Co. v. 
Hathaway Baking Co., 28 N.R2d 
425, 306 Mass. 428. 

N.J.—^Massari v. Mnsiedler, 74 A.2d 
907, 9 N.J.Super. 59, affirmed 78 A. 
2d 672, 6 N.J. 808. 

41. Md.—White v. Shaffer, 99 A. 
66, 130 Md. 851. 

Pa.—^Brozowsky v. Piskarik, Com. 

PI., 36 Luz.Lieg.Iteg. 98. 

58 C.J. p 1001 note 17. 

42. Wash.—Dennis v. Northern Pac. 
R. Co., 55 P. 210, 20 Wash. 320. 

53 C.J. p 1001 note 18. 

43. Wash,—Dennis v. Northern Pac. 
R. Co., supra. 

53 C.J. p 1001 notes 18, 19. 

44. Hawaii.—Chilton v, Pugimoto, 
26 Hawaii 676. 

45. Hawaii.—Chilton v. Pugimoto, 
supra. 

46. Va.—Inge v. Inge, 91 S.E. 142, 
120 Va. 829. 

53 C.J. p 1003 note 54. 

47. U.S,—De la Nux v. Houghtail¬ 
ing, C.CA..Hawaii, 269 P. 761. 

Va.—^Inge v. Inge, 91 S.E. 142, 120 
Va. 329. 


48. U.S.—Estep V. Eentland Coal & 
Coke Co., Ky., 239 P. 617, 162 C.C. 
A. 451. 

Ga,—Stanley v. Reeves, 99 SJB- 376, 
149 Ga. 151. 

49. Tenn.—^Teague v. Sowder, 114 S. 
W. 484, 121 Tenn. 182. 

53 C.J. p 1003 note 58. 

sa U.S.—Sharp v. Behr, C.CJPa., 117 
F. 864. 

51. Va.—^Tazewell Coal, etc., Co. v. 
Gillespie, 75 S.E. 767, 113 Va. 134, 
114 Va. 141. 

58 C.J. p 1003 note 60. 

58. N.T.—Baird v. Erie R. Co., 129 
N.T.S. 329, 72 Misc. 162, affirmed 
132 N.T.S. 971, 148 App.Div. 462, 
affirmed 104 N.E. 614, 210 N.T. 
225. 

Wis.—Garage Equipment Mfg. Co. v. 
Danielson, 144 N.W. 284. 156 Wis. 
90. 

58. Va.—^Tazewell Coal, etc., Co. v. 
Gillespie, 75 S.E. 757, 113 Va. 134, 
114 Va. 141. 

58 C.J. p 1003 note 62. 
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[parties involved are members of the same family 
frequently lessens the force and applicability of 
laches in this connection.54 

5 70. Parties 

a. Who are necessary parties 

b. Who are proper parties 

c. Effect of nonjoinder of necessary par¬ 

ties 

d. Effect of joinder or nonjoinder of 

proper parties 

e. Misjoinder 

a. Who Are Necessary Parties 

(1) In general 

(2) In reforming contract 

(3) In reforming deed 

(4) In reforming mortgage 

(1) In General 

All persons whose Interests In the subject matter, 
legal or equitable, will be immediately or consequentially 
affected by the decree are necessary parties plaintiff or 
defendant In a suit for reformation of an instrument; 
and It Is not required that ail who are necessary parties 
^all possess interests which will be affected In the same 
manner or degree. 

The general doctrine as to parties in reformation 
is that all persons whose interests in the subject 
matter, legal or equitable, will be affected by the 
decree are necessary parties,5B whether their inter¬ 


ests are immediately or consequentially affected.®^ 
It is not required that all who are necessary par¬ 
ties shall possess interests which will be affected 
in the same manner or degree.57 If those who are 
necessary parties do not appear as plaintiffs, they 
should be joined as defendants.®^ Where it is 
doubtful whether or not a party to the instrument 
sought to be reformed has retained any interest in 
the subject matter, he should nevertheless be made 
a party to the action,®® and this has been said to 
be true although the allegations of the bill are suffi¬ 
cient to show prima facie that he has parted with 
all his interest®® The scrivener who draws an in¬ 
strument is not a necessary party to proceedings for 
its correction,and neither is the recorder who re¬ 
cords it in the form in which it is executed.®® The 
county has been held not to be a necessary party to 
an action to reform the official bond of a county 
officer.®® 

Legal representatives and successors. Where a 
person wxiuld, if living, be a necessary parly to an 
action to reform an instrument, his legal representa¬ 
tives should be joined in an action for reforma¬ 
tion instituted after his death,®4 and thus, in case 
of an instrument affecting interests in land, his 
heirs®® or devisees®® should be joined; but such 
persons are not necessary parties where they have 
no interest which can be affected prejudicially by 
a decree of reformation,®7 as where they have con- 


5ft. Ala.—Corpiu Juris oited in 
Burt V. Stewart, 179 So. 232, 233, 
235 Ala. 330. 

68 C.J. p 1003 note 63. 

55. IT.S.—Corpus JtiTls quoted in 
Gather v. Ocean Accident & Guar¬ 
antee Oorp„ 94 P.Supp. 511, 516— 
Black V. Hlchffeld Oil Corp., D.C. 
Cal.. 41 P.Supp. 988, affirmed, C.C. 
A., 146 P.2d 801, certiorari denied 
66 S.Ct 1404, 325 U.S. 867, 89 L.. 
Ed. 1986. 

Ariz.—^Home Owners’ Loan Corp. v. 
Bank of Arizona, 94 P.2d 437, 64 
Ariz. 146. 

Cal.—Cantlay v. Olds & Stoller In- 
ter-Bxchangre, 7 P.2d 396, 119 CaJ. 
App. 605. 

Fla.—Helsler v. Florida Mortg. Title 
& Bonding Co., 142 So. 242, 105 Fla. 
657. 

Ga.—Pamsll v. Wooten. 43 S.B.2d 
673, 202 Ga. 443—Corpus Juris cit¬ 
ed iu American Fidelity & Casual¬ 
ty Co. of lUchmond, Va., v. Elder, 
5 B.E.ad 668, 671, 189 Ga. 229— 
Stettttiaia v. Cobb, 196 S.E. 730, 186 
Ga. 30. 

m,—Hoore v. Mimn, 69 HI. 591. 
<H[h^Skdbers v. Clopton, 184 P.2d 
.b47*V199 Old. ^9, 178 A.L.R. 809. 
Teoc.—Stewart v. Kansas City Life 
Ins. Co., CIvAlpd., 96 S.W.2d 845— 


[ Parker v. Casey, ClvJLpp., 29 S.W. 
2d 426. 

Wash.—Kaufmann v. Woodard, 163 
P.2d 606, 24 Wash,2d 264. 

Wis.—Kegel v. McCormack, 272 N.W. 

650, 226 Wis. 19, 111 A.L.R. 643. 
53 C.J. p 1003 note 71. 

Persons: 

As to whom instruments may be 
reformed see supra 8§ 64-66. 
£!ntitled to reformation see supra 
8§ 47-53, 

56. U.S.—Corpus Juris quoted ia 
Gather v. Ocean Accident & Guar¬ 
antee Corp., 94 F.Supp. 611, 616. 

53 C,J. p 1004 note 72. 

57. U.S.—Corpus JUxls quoted la 
Gather v. Ocean Accident & Guar¬ 
antee Corp., 94 F.Supp. 611, 616. 

53 C.J. p 1004 note 73. 

58. U.S.—Corpus Juris quoted ia 
Gather v. Ocean Accident & Guar¬ 
antee Corp., 94 P.Supp. 611, 616. 

53 C.J. p 1004 note 74. 

59. Fla.—^Liverpool, etc.. Ins. Co. v. 
Rockledge, 121 So. 807, 97 Fla. 
644. 

Okl.—Simon v, Hine, 190 P. 264, 78 
Okl. 224. 

ea Fla.—^Liverpool, etc.. Ins. Co. v. 
Hockledge, 12l So, 807, 97 Fla. 644. 
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61. Cal.—^Kenney v. Parks, 54 P 
261, 6 Cal.Unrep.Cas. 111. 

N.C.—^Kemp v. Funderburk, 30 S.E.2d 
155, 224 hr.C. 353. 

62. Ind.—^Klng v. Bales, 44 Ind. 219. 

63. Neb.—Stewart v. Carter, 4 Neb. 
564. 

6ft. Pa.—^Marshcdl v. Keystone Mut. 
Cas.Co., 64 Pa.Dlst & Co. 391, 66 
Dauph.Co. 343. 

53 C.J. p 1004 note 80. 

65. G€L—Corpus Juris cited ia 

Boddie v. Ridley, 28 S.E.2d 773, 
776, 197 Ga. 22L 

53 C.J. 1004 note 81. 

XU suit by pledgee of purohase- 
moaey mortgage for reformation of 
deed and mortgage with respect to 
description of property and for fore¬ 
closure of mortgage, heirs .of mortga¬ 
gee, in whom legal title to land lay. 
were necessary parties.—Williams v. 
Tates, 167 So. 867, 229 Ala. 437. 

66. Ala.—O’Rear v. O’Rear, 122 So. 
646, 219 Ala. 419. 

Ill.—Smith V. Hunter, 89 N.E. 686 
241 Ill. 614, 132 Am.S.R. 231. 

67. S.D.—O’Connor v. Hemeyer, 216 
N.W. 887, 52 S.D..159, 

63 C.J. p 1005 note 83. 
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veyed all their interest in the property involved.®^ 
Where a widow to whom the fee* in lands has been 
devised has conveyed lands held by her individually 
and as executrix, and is later joined, in her in¬ 
dividual capacity, in a bill for reformation, it is un¬ 
necessary to join her as executrix,®^ There is al¬ 
so authority for the proposition that, where a wid¬ 
ow of a deceased person who has left no debts con¬ 
veys lands before her dower interest has been al¬ 
lotted to her, the heirs of the deceased are not 
necessary parties to an action for reformation.^® 

(2) In Reforming Contract 

Necessary parties to any suit to reform a written 
contract Include all the parties to the Instrument and 
their successors In Interest. 

Necessary parties to any action or suit to re¬ 
form a written contract include all the parties to 
the instrument,^! and, where a party to the instru¬ 
ment has assigned part of his interest, that party 
and his successors in interest are indispensable 
parties to the suit^^ The receiver of a party to 
a contract, appointed after the institution of pro¬ 
ceedings for its reformation, is not a necessary par¬ 
ty to the action.*^® In a suit to reform a contract 
between separated spouses relating to the support of 
their children, the children are not necessary par- 
ties.7^ 

Agreement for distribution of estate. In suit to 
reform agreement for distribution of estate, in or¬ 
der to express the actual intention of the parties, 
in accordance with which the administrator’s report 
has been drawn up, reformation has been granted 
on tile application of the administrator, although 
only, one of those interested in the distribution was 
a party, where he was the only one objecting to the 
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reformation and the report, and the rest acquiesced 
therein so that they were not necessary parties.^® 

Assignments. In a suit to reform an assign¬ 
ment of a mortgage, the assignor is a necessary 
party.76 Where a lease has been assigned and 
reformation of the assignment is sought, the les¬ 
sor need not be joined as a partybut the as¬ 
signor must be.’^® In suit to reform an assign¬ 
ment for benefit of creditors, all the creditors for 
whose benefit the assignment was made are neces¬ 
sary parties.*^® 

Contract made by agent. Where it is contended 
that a contract purporting to bind the parties who 
have negotiated it was really made by one of them 
as agent for a third person who is the principal, 
the alleged principal®® and the asserted agent®! 
must be joined in proceedings for the correction of 
the instrument to express the contract alleged. An 
agent is not a necessary party, however, where 
the instrument sought to be reformed shows that 
he has contracted as agent and that the instrument 
is made on behalf of a named principal.®^ 

Contract of suretyship. In a suit to reform a 
contract of suretj'ship, the principal obligor is a 
necessary party.®® In a suit for the reformation 
of a bond executed by defendant to secure a deposit 
made by plaintiff in a bank, the bank and its re¬ 
ceiver domiciled in another state are merely con¬ 
ditionally necessary parties, and not indispensable 
parties.®^ 

County warrant. In a suit to reform a county 
warrant, the trustees who issued the warrant, if 
living, should be joined as parties to the reforma¬ 
tion;®® and their successors in office must be 
joined.®® 


68. Ark.—Hargis v. Lawrence, 204 
S.W. 765, 135 Ark. 321. 

Va.—Fore v. Foster, 9 S.R 497, 86 
Va. 104. 

69. Tex.—^Peters v. Allen, Civ.App., 

296 S.W, 929. ' 

70. Ala.—^Lytle v. Sandefur, 9 So- 
260, 93 Ala. 396. 

53 C.J. p 1005 note 86. 

71. U.S.—Corpus Juris q.uoted In 
Gather v. Ocean Accident & Guar¬ 
antee Corp., 94 P.Supp. 611, 616. 

Ga.—Corpus Juris cited In American 
Fidelity & Casualty Co. of Rich¬ 
mond. Va.. V. Elder, 6 S.E.2d 668, 
671. 189 Ga. 229. 

Or.—^Easley v. Bottemiller, 90 P.2d 
481, 162 Or. 90. ' 

Tex.---CorpuB Juris dted in Blesslng- 
Glddens Mill & Lumber Co. v. 
Puller. C1VA.PP., 166 S.W'.2d 173, 
176, error refused. 

63 C.J. P 1006 note 89. 
patent lioeifsor was hidispensedsle 


party to counterclaim by one licensee 
for reformation of another's license. 
—^Eureka Co. v. Henney Motor Co., 
D.CDel., 4 P.Supp. 664. 

79. Tex,—^Federal Royalty Co. v. 
Duval Texas Sulphur Co., Civ.App., 
106 S.W.2d 366. 

73. Ill.—Mercantile Ins. Co. v. Jay¬ 
nes, 87 Ill. 199. I 

74. Tex.—^Ashby v. Gibbon, Civ. 
App., 69 S.W.2d 446. 

75. Iowa.—^In re Patterson. 202 N. 
W. 8, 199 Iowa 862, 

76. N.J.—^25anzonlco v. Zanzonico, 66 
A2d 630, 2 N.J; 809, certiorari de¬ 
nied 70 S.Ct. 143, 388 D.S. 868, 
94 L.Ed. 632. 

77. Iowa.—^Buck Auto. Carriage, etc., 
Co. V. Tletge, 160 N.W. 813, 174 
Iowa 103. 

78. Md.—Boyle v. Peabody Heights 
Co., 46 Md. 628. 
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79. N.T.—Smith v. Howard, 20 How. 
Pr. 161. 

80. Maas.—^Ehistis Mfg. Co. v. Saco 
Brick Co., 84 N.E. 449, 198 Mass. 
212 . 

81. Cal.—Wilson v. Shea, 229 P. 945, 
194 Cal. 65G. 

53 C.J. p 1005 note 93. 

82. Conn.—^Montville v. HAughton, 7 
Conn. 753. 

53 C.J. p 1005 note 94. 

83. Mont—Comerford v. XT. S. Fi¬ 
delity & Guaranty Co., 196 P. 984, 
69 Mont. 243. 

53 O.J. p 1005 note 96. 

84. U.S.—Commercial Casualty Ins. 
Co. V. Lawhead, O.C.A.W.Va, 62 P. 
2d 928, certiorari denied 53 S.Ct. 
627, 289 U.S. 731, 77 L.Ed. 1480. 

85. Ark.—Goldsmith v. Stewart, 45 

Ark. 149. -i , .ro 

88. Ark.—Goldsmith v. Stewslri;'^^- 
pra. * ' ' 
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Insurance policy. The named beneficiary in an 
insurance policy is a necessary party to an action 
brought to reform the policy by making other per¬ 
sons beneficiaries,87 and the insurance company is 
not a mere nominal party.88 In an action to re¬ 
form a policy because of a mistake in erroneously 
naming a person as insured, the person so named 
is a necessary party to the suit.89 In an action to 
reform a policy of liability insurance, the insured 
ordinarily is a necessary party,8® but, where the 
policy was intended to protect third persons while 
in the service of the named insured, the named in¬ 
sured is not a necessary party to a suit to have 
the policy reformed to show plaintiffs beneficial in¬ 
terest therein.81 In an action to reform a policy 
after its assignment the assignor is a necessary par- 
ty.92 Where an insurance policy on mortgaged 
property, in which the mortgagor is the named ben¬ 
eficiary, with an assignment of the proceeds to the 
mortgagee as his interest may appear, is sought to 
be reformed, the mortgagor is a necessary party 
to the suit;88 where it is made conditionally pay¬ 
able to the mortgagee whose mortgage debt is much 
less than the value of the property, the mortgagee 
is a necessary party,8^ but as far as the owner’s 
claim for an amotmt exceeding the balance due on 
the mortgage is concerned the mortgagee is not 
an indispensable party.85 Where a policy, con¬ 
taining a mortgage clause, does not correctly set 
forth the contract that the loss shall be payable to 
the first mortgagee, as his interest may appear, 
and to the second mortgagee, as his intrest may 
appear, because of a failure to state the rights of 
the second mortgagee, the second mortgagee may 
sue the insurer to reform the policy without mak¬ 
ing the owner or the first mortgagee a party,86 


The only indispensable parties in a suit to reform 
a furriers* customers basic fire policy are the par¬ 
ties to the policy ;87 customers of the insured are 
not necessary partics.88 In a suit to reform, as far 
as applicable to plaintiff’s' late husband, a group 
life creditors policy issued to a loan association 
and covering certain debtors of the association 
which had granted a mortgage on property pur¬ 
chased in the name of plaintiff and her husband, 
plaintiff is the appropriate person to sue to re¬ 
form the policy, and joinder of the husband’s es¬ 
tate or a representative thereof is unnecessary.88 

Lease or sublease. In reforming a lease which 
refers to a deed for purposes of description, the 
grantor in the deed has been held not to be a neces¬ 
sary party.^ Where leased property is sold subject 
to the lease and the vendee sues to reform the 
lease, and the vendor and his wife are joined as 
plaintiffs, the vendor is not a necessary party de¬ 
fendant to the suiL^ In an action by a lessee 
against the sublessee to reform a sublease, the orig¬ 
inal lessor is not an indispensable party8 even 
though the original lease required the lessor’s ap¬ 
proval of any sublease.'* 

Negotiable instrument. In a suit to reform a 
negotiable instrument, the parties primarily liable 
as makers or drawers are necessary parties,8 and 
so are those liable as prior indorsers before the 
party seeking or resisting reformation.* 

(3) In Reforming Deed 

In an action to reform a deed, all parties claiming an 
Interest in the land or any part thereof purported to 
have been conveyed by the Instrument sought to be re¬ 
formed, and whose interests will be affected by the ref¬ 
ormation of the instrument, are necessary parties to the 
action. 


87. X7.S.—Corpns Jnxis quoted la 
Cather v. Ocean Accident & Guar¬ 
antee Corp., 94 F.Supp. 511, 516. 

68 C.J. p 1006 note 98. 

88. Ala.—American-Traders' Nat. 
Bank v. Henderson, 133 So. 36, 222 
Ala. 426. 

89. Conn.—^Brunette v. Boyal Ex¬ 
change Asaur. Co., 13 A.2d 138, 126 
Conn. 569. 

Qa.—^American fidelity & Casualty 
Co. of Richmond, Va., v. Elder, 5 
S.E.2d 668, 189 Ga. 229. 

90. TJ.S.—Ford v. Glens Falls In- 
dem. Co. of Glens Falls, N. Y., D.C. 
S-CU 80 F-Supp. 347. 

Mo.—St. Paul & Kansas City Short 
l^ne R- Co. v. U. S. Fidelity & 
Qusranty Co., 106 S.W.2d 14, 231 
MoA.pp. 613. 

81. CaL—Cantlay v. Olds & Stoller 

.^Jntea?rJ!x«hange, 7 P.2d 895, 119 
CaLApp. 605. 


92. Fla.—Liverpool, etc.. Ins. Co. v. 
Rockledge, 121 So. 807, 97 Fla. 644. 

63 C.J. p 1006 note 99. 

93. Ga.—Georgia Trust Co. v. Scot¬ 
tish Union, etc.. Ins. Co., 48 S.E. 
855, 119 Ga. 672. 

Joindez as defendant liurtead of as 

In mortgagees’ hill to reform fire 
policy, joinder of insured mortgagor 
as defendant Instead of as plaintiff 
was held not to bar relief.—Overholt 
V. Reliance Ins. Co, of Philadelphia, 
179 A. 664, 319 Pa. 340. 

94. Flfiu—^Taylor v. Glens Falls Ins. 
Co., 82 So, 887, 44 Fla. 273. 

La.—Randazzo v. Ins. Co. of State of 
Pennsylvania, 200 So. 267, 196 La. 
822. 

95. La.r—Randazzo v. Ins. Co. of 
State of Pennsylvania, supra. 

98. N.J.—Kelsey v. Agrricultural 
Ins. Co., 79 A. 639, 78 N.J.Eq. 378. 
53 C.J. p 1006 note 3. 
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97. U.S.—'Morris v. Franklin Fire 
Ins. Co. of Philadelphia, Pa., C,C.A. 
Cal.. 130 F.2d 553. 

98. U.S.—^Morris v. Franklin Fire 
Ins. Co. of Philadelphia, Pa., supra. 

99. ' U.S.—^Broldy v. State Mut. Life 
Assur. Co. of Worcester, Mass., C. 
A.N,Y., 186 F.2d 490. 

1 m Tex.—^Texas Paa Coal, etc., Co. 
V. Crabb, Coin.App., 249 RW. 836. 

2. Wash.—Martin v. Momany, 174 
P.2d 306, 26 Wash.2d 379. 

3. Cal.—^Baines v. Zuieback, 191 P. 
2d 67, 84 Cal.App.2d 483. 

4. Cal.—^Baines v. Zuieback, supra. 

6. Ala.—Copeland v. Keller, 139 So. 

571, 221 Ala. 633. 

63 C.J. p 1006 note 4. 

6. N.jr. —^Unlon First Nat. Bank v. 
Fessler, 92 A. 914, 84 N.JJEIq, 166 
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In an action to reform a deed, all parties claim¬ 
ing an interest in the land or any part thereof, 
purported to have been conveyed by the instrument 
sought to be reformed, and whose interest will be 
affected by the reformation of the instrument, are 
necessary parties to the action.'^ Persons holding 
an interest in land as lessees or as grantees from 
the common grantor, which interests have been 
created subsequently to the conveyance sought to be 
corrected, are necessary parties if their interest 
will be affected by a reformation^ but are not if it 
cannot be affected;^ and, where property is con¬ 
veyed “With an incorrect description and a part 
thereof subsequently granted to another, following 
the description in ^e former deed, the grantee in 
the first deed, in seeking relief against his own 
grantor, must join his grantee as well as his gran- 
tor.i® The intended beneficiary of an express trust 
is a necessary party to an action to correct a mis¬ 
take in na min g the beneficiary, by which another 
is namedii The holder of an outstanding equity 
of redemption is a necessary party.^^ Where the 
grantor of a deed seeks to reform it on the ground 
that it purportedly conveys lots not intended to be 
conveyed, the fact that some of the lots errone¬ 
ously included belong to a third person does not 
make the latter a necessary party to the suit.^^ 


The grantor in the deed sought to be corrected 
is a necessary party,!^ at least where the convey¬ 
ance contains covenants of warranty,!^ there being 
authority to the effect that, in the absence of such 
covenants, the grantor in the deed is not a neces¬ 
sary party but there is some authority restrict¬ 
ing the application of this rule and holding that 
necessary parties to the action do not include gran¬ 
tors who have conveyed their whole title and in¬ 
terest in the property which will be affected by 
reformation,!*^ such as the common g^rantor to 
plaintiff and defendant of a dominant and a servi¬ 
ent tenement,!^ or those who do not have or claim 
any interest in such property, which will be affected 
by a reformation,!^ such as those who have acted 
as grantors merely in the capacity of intermedia¬ 
ries for the purpose of effecting a change in the 
estate of the grantee.20 A grantor who with his 
wife conveyed his interest in land to another is 
not entitled to have his deed reformed in a suit 
in which neither his wife nor the grantee is a 
party.21 

Parties to all deeds in chain of title. Plaintiff 
may include in the same action the reformation of 
more than one deed in his chain of title to a tract 
of land, and join all necessary parties, on appro- 


7. N.C.—^Kemp v. Funderburk, 80 S. 
B.2d 155, 224 N.C. 353. 

Tex.—Parker v. Casey, Clv.App., 29 
S.W.2d 426. 

Keld not aecessary party 

(1) In bill by mortg;agee which 
purchased premises at foreclosure 
sale against mortgagors* vendors to 
reform deed which misdescribed 
premises, receiver of bank which 
had obtained a Judgment against 
vendors was not a necessary party, 
where .Judgment was obtained on 
date subseauent to date on which 
mortgagors entered Into exclusive 
possession of premises, and Judg¬ 
ment had not been revived against 
mortgagors or their successors with¬ 
in statutory period.—Armstrong 
County Building & Loan Ajss’n of 
Ford City v. Guffey. 200 A. 160, 182 
Pa.Super. 19. 

(2) Fire insurer was not neces¬ 
sary party to suit by insured against 
heirs at law of lnsured*s husband in 
which decree was rendered reforming 
deed to dwelling so as to show that it 
was conveyed to husband and wife 
as tenants by entireties.—Globe & 
Republic Ins. Co, of America v. 
Shields, 96 S.W.2d 947, 170 Term. 485. 

8. Geu—Corpus JToris died In. Bod- 
die V. Ridley. 28 S.B.2d 778, 776, 
197 Ga. 221. 

53 C.J. p 1007 note 17. 

9. Mich.—Norris v. Hurd, Walk. p. 

102 . 


10. m.—^McLennon v. Johnston, 60 
HI. 306. 

63 C.J. p 1007 note 19. 

11. Ala.—Stone v. Hale. 17 Ala. 667, 
62 Am.D. 185. 

12. Conn.—Sanford v. Washburn, 2 
Root 499. 

Me.—^Pierce v. Faunce, 47 Me. 607. 

68 aj. p 1007 note 21. 

13. Ga.—^Parnell v. Wooten, 43 S.E. 
2d 673, 202 Ga. 448. 

14. Ala.—Jackson-Haisten & Co. v. 
McDowell, 177 So. 129, 236 Ala. 
12 . 

Ga—Corpus Juris cited in Boddie v. 
Ridley, 28 S.E.2d 773, 776, 197 Ga 
221—^Volunteer State Life Ins. Co. 
V. Powell-White Co.. 26 S.B.2d 816, 
196 Ga 872. 

Ohio.—Lipps V. Lipps, App., 87 N.B. 
2d 823. 

Tex.—Stewart v. K ansas City Life 
Ins. Co., CivA.pp., 96 S.W.2d 845. 
,63 C.J. p 1006 note 9. 

Grantor or his heirs 

Generally, before a deed can be re¬ 
formed, the grantor or bis heirs 
should be parties to the litigation.— 
Hayes v. Gordon, 228 S.W.2d 464, 217 
Ark. 18. 

Mortgagor-grantor 

In grantee^s suit to make deed in 
which grantee assumed mortgage 
disdose that grantee took subject to 
mortgage, mortgagors who executed 
deed shpuld be made parties if sub- 
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Ject to process of court.—^McKleroy 

V. Dishman, 142 So. 41, 225 Ala 131. 

15. Ga—Volunteer State Life Ins, 
Co. V. Powell-White Co., 26 S.B.2d 
815, 196 Ga 372. 

53 C.J. p 1006 note 10. 

16. Fla—Indian River Mfg. Co. v. 
Wooten, 37 So. 731, 48 Fla 271, 
278. 

Mich.—^Farmers*, etc.. Bank v. De¬ 
troit, 12 Mich. 446. 

17. Cal.—Corpus Juris cited in 
Mings V. Compton City School 
Dist., 18 P.2d 967, 969, 129 Cal.App. 
413. 

m.—Briegel v. Moeller, 82 ni. 257. 

Minn.—Corpus Juris cited in Flowers 
V. Germann, 1 N.W.2d 424, 429, 211 
Minn. 412. 

53 C.J. p 1007 note 13. 

18. Minn.—Corpus Juris cited in 
Flowers v. Germann, 1 N.W.2d 424, 
.429. 211 Minn. 412. 

Wis.—Grossbach v.' Brown, 40 N.W. 
494, 72 Wis. 458. 

19. Minn.—Corpus Juris cited in* 
Flowers v. Germann, 1 N.W.2d 424, 
429, 211 Minn. 412. 

53 C.J. p 1007 note 16. 

20. Minn.—Corpus Juris cited in 
Flowers v. Germann, 1 N.W.2d 424, 
429, 211 Minn. 412. 

53 aJ. p 1007 note 16. 

2L N.C.—Goldstein v. Baer, 199 S. 

I E. 879, 214 N.C. 882. 
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priate allegatioiis.22 In order to reform a deed not 
conveying the property which the parties had in 
mind, it is necessary to correct the title back to the 
source of the error-3 and the parties to all deeds 
in the chain of title are necessary parties to the 
proceeding,except that the grantor in the orig¬ 
inal deed containing the error need not be made 
a party where such deed was purely voluntary.35 
Thus the grantee in the original deed containing 
the error is a necessary party,but there is au¬ 
thority that this is not necessary where it appears 
that such grantee has conveyed his entire interest 
to a purchasers^ or that neither the grant to him 
nor that by him contained covenants of warranty.ss 

Deeds executed by trustee in bankruptcy. Cred¬ 
itors of a bankrupts^ and those who took as vendees 
of the bankrupt but vrhose conveyances were set 
aside as fraudulent by the trustee in the bankrupt¬ 
cy proceedings,30 are not necessary parties in an 
action for the reformation of deeds executed by 
the trustee in bankruptcy. 

Holders of legal title to the property in question 
should always be joined in an action for reforma¬ 
tion of the conveyance.31 

Heirs of grantee. In a suit against the grantor 
by the widow of a grantee to have a deed reformed 
to show herself and her deceased husband as gran¬ 
tees, a son and heir at law of the deceased orig¬ 
inal grantee is a necessary party defendant,32 and 
if not joined as such he should be permitted to in¬ 
tervene not only to the extent of being bound by 
the decree, but to the extent of being allowed to 
contest plaintiflPs claims of right to reformation.33 


Remaindermen. Contingent remaindermen not 
in being or not determinable at the time of suit are 
not necessary parties to an action to reform the 
trust deed creating the remainder,3^ although, sub¬ 
ject to that exception, remaindermen are necessary 
parties.35 Heirs of the remainderman who, if they 
take at all, will not take as purchasers, but by de¬ 
scent, are not necessary parties.36 

Partition deed. A deed under partition proceed¬ 
ings has been declared not subject to reformation 
unless all the parties to the partition suit are made 
parties in the action for reformation,*37 but there 
is authority to the effect that, where one party to 
the partition has conveyed all his interest to another 
party therein, the former is not a necessary party 
in an action to reform the partition deed.32 

Sheriffs deed. In proceedings to reform sher¬ 
iff’s deed, the sheriff is not a necessary party,3 3 
but the execution debtor should always be joined,^® 
although the wife of the judgment debtor, who 
was herself a party to the suit in which the judg- 
. ment was rendered under which the land was sold, 
is not a necessary party where the land is not a 
j homestead and the judgment is not attacked^i ' 

(4) In Reforming Mortgage 

All persons whose Interests In the subject matter will 
be affected by the decree. Including the mortgagor and 
the mortgagee, are necessary parties In a suit seeking 
the reformation of'a mortgage. 

In accordance with the general rule stated su¬ 
pra subdivision a (1) of this section, all persons 
whose interests in the subject matter, legal or equi¬ 
table, will be affected by the decree are necessary 


22. 6a.-^awyer Coal & Ice Co. v., 
KInnett-Odoxn Co., 14 S.R2d 879, 
192 Ga. 166. 

Iowa.—Taylor v. Lilndenmaim, 235 N. 
W. 310, 211 Iowa 1122. 

23. Ga.—Volunteer State Life Ins. 
Co. V. Powell-White Co., 26 S.E.2d 
816, 196 Ga. 372. 

Tex.—Lott V. DashleU, ClvJLpp., 233 
S.W. 1103, modified on other 
jrrounds, Com.App., 243 S.W. 1072. 

24b La.—^Bfagee v. Booty, App., 47 
So.2d 823. 

53 CJr. p 1007 note 28. 

*Wlve« not nceessaxy parties 

In a suit to corz^et a description 
in a deed, by one claiming: under the 
grantee through intervening convey- 
axvEiea it is not necessary to make 
the wives of the defendants parties, 
on the theory of a right of dower 
Buhsistlng in them.—Stevenson v. 
Polk, 32 N.W. 340, 71 Iowa 278. 

'j, r ..I 

23. TeaLr—Lott vx DftshieU, dv^A-pp., 


238 S.W. 1108, modified on other 
grounds, Com.App., 243 S.W. 1072, 

26. Idaho.—^Mangln v. Kellogg, 124 
P. 661, 22 Idaho 137. 

58 C.J. p 1007 note 25. 

27. Ga.—Corpus JUrts dted la 
Steadham v. Cobb, 196 S.B. 730, 

738, 186 Ga. 30. 

63 C.J, p 1007 note 26, 

28. Fleu—^Indian Hlver Mfg. Co. v. 
Wooten, 37 So. 781, 48 Fla. 271, 278. 

29. Ala,—Bagley v. Bagley, 89 So. 

739, 206 Ala. 232. 

30. Ala,—Bagley v. Bagley, supra. 

31. Tex.—^Parker v. Casey, ClvJlpp., 
29 S.W.2d 426. 

53 C.J. p 1008 note 30. 

32. Mich.—Skurski v. Gurski, 45 N. 
W.2d 369, 829 Mich. 474. 

Season for rule 

His rights were directly affected 
by any attempt to strip his father's 
estate of any of its assets.—Skurski 
V. Gurski, supra. 

; 33U Iddt.'—Skurski v. GurSkl,. supra. 
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34. ni.—Neuburger v. Foreman 
Bros, Banking Co., 239 IllJ^p. 173. 

Ky.—^Kendall v. Crawford, 7^ S.W. 

864, 26 Ky.Law 1224. 

53 C.J. p 1008 note 3L 

35. Ga.—^Hamilton v. CargUe, 56 S. 
E. 1022, 127 Ga. 762. 

36. N.T.—^Irving v. Campbell, 4 N'.T. 
Supp. 103, 18 N.T.St 966, 56 IST.T. 
Super. 224, reversed on other 
grounds 24 N.E. 821, 121 N.T. 853, 
8 L.R.A. 620, 31 N.Y.St 807. 

37. Miss.—Wells v. Ellahee. 46 So. 
497, 93 Miss. 268. 

38. Tex.—Custard v. Flowers, Civ, 
App., 14 SW,2d 109. 

39. Ala,—^Reddick v. Long, 27 So. 
402, 124 Ala. 260. 

53 O. J. p 1008 note 35. 

4a Kan.—Roberts v. Chamberlain, 
2 P. 888, 80 Kan. 677. 

N.T.—^Butler v. Clark, 21 N.T.S. 444, 
66 Hun 444, 29 Ahb.N.Casl 418. 

41, Mont.—Power v. Burd, 48 p. 
1094, 18 Mont 22. 
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parties in a suit seeking the reformation of a 
mortgage.^2 Accordingly, the necessary parties 
include the mortgagor,^^ the mortgagee,and the 
persons sought to be made liable on the instrument 
when reformed.^5 In an action to reform a mort¬ 
gage which follo-ws a misdescription of the proper¬ 
ty in an earlier deed, the view has been taken that 
all the parties who would be necessary to a cor¬ 
rection of the deed are necessary to a correction 
of the mortgage,^® but there is also authority for 
the proposition that, where the mortgagors’ gran¬ 
tors erroneously described land sought to be con¬ 
veyed and the mortgagors used the same descrip¬ 
tion in a mortgage, intended to relate to the land 
received from the grantors, the grantors’ heirs are 
not necessary parties to a suit for the reformation 
of the mortgage.'*'^ Where a husband mortgaged 
land which was not a homestead, and the vdfe did 
not join in the mortgage which misdescribed the 
land, and the husband and wife thereafter occu¬ 
pied the land as a homestead, the wife is not a nec¬ 
essary party to the mortgagee’s suit against the 
husband for reformation of the mortgage.^^ In a 
suit by the trustee to reform a deed of trust by in¬ 
creasing the amount of the bearer notes secured 
thereby, the holders of the notes are necessary par¬ 
ties.^* 


§ 70 

After assignment of mortgage, the assignee is a 
necessary part}’,®® but there is authority to the ef¬ 
fect that the assignor is not,®l and that if, on the 
coming in of the answer, notice is given and the 
future management of the suit is offered to him, 
so that a judgment will be binding on him with 
respect to the mistake, it is sufncient.®^ It has 
been held, however, that the mortgagee is a neces¬ 
sary party even though he has assigned the mort¬ 
gage imless his assignment conveyed the legal ti¬ 
tle.®® 

Mortgagee under a second mortgage is a neces¬ 
sary party to an action to correct a misdescription 
in the first mortgage and a conveyance under it®^ 

b. Who Are Proper Parties 

All persons having an interest In the subject matter 
which will be affected by a decree reforming an Instru¬ 
ment. and only such persons, are proper parties to the 
reformation proceedings. 

All persons having an interest in the subject mat¬ 
ter which will be affected by a decree reforming an 
instrument are proper parties to the reformation 
proceedings,®® and they are the only proper par¬ 
ties.®® The rule is not limited to those who are in¬ 
terested in the cause of action,®7 but extends to all 


42. Wie.—Badgrer Sav. Bldg. & Loan 
Ass»n V. Mutual Bldg. & Sav. 
Ass*n. 283 N.W. 466, 230 Wls. 145. 

43. Tex.—Alfalfa Lumber Co. v. 
Mudgett, av.App., 199 S.W. 837. 

53 C.J. p 1008 note 40. 

44. N.J.—Cumberland Trust Co. v. 

Padgett, 61 A. 837, 70 849. 

53 C.J. P 1008 note 41. 

45. Kaii.-^ewell v. Simpson, 17 P. 
463, 88 Kan. 368. 

46. Miss.—Gates v. Union Naval 
Stores Co.. 45 So. 979, 92 Miss, 227, 

47. Or.—Boerfler v. Rlchman, 49 P. 
2d 988, 151 Or. 898. 

48. Miss.—Smith v. Smith, 8 So.2d 
461, 193 Miss. 201. 

49. N.C.—First Nat. Bank v. Thom¬ 
as, 169 S.B. 189, 204 N.C. 599. 

60. N.Y.—Ryshpan v. Goldberg, 28 
N.T.S. 657. 8 Misc. 442. 

Vt—^Langdon v. Keith, 9 Vt ’299, 

58 C.J. p 1008 note 44. 

51. N.Y.—Andrews v. Gillespie, 47 
N.Y. 487. 

52. N.Y.—Andrews v. Gillespie, su¬ 
pra. 

63. Ala.—^Hester v. First Nat. Bank. 
186 So. 717, 287 Ala. 307. 

54. Colo.—^Horner v. Bramwell, 47 
P. 462, 28 Colo. 238. 

53 C.J. P 1008 note 47. 

55. Ga.—'Martin vj Oakhurst Dev^- 
opment Corp., 29 S.B.2d 179, 197 


Ga. 288—Boddle v. Ridley, 28 S.E. 
2d 773, 197 Ga. 221—Volunteer 
State Life Ins. Co. v. Powell-White 
Co., 26 S.E.2d 815, 196 Ga, 872— 
Mims V. Lifsey, 15 S.E.2d 440, 192 
Ga, 366. 

Mo.—St Paul & Kansas City Short 
Line R. Co. v. U. S. Fidelity & 
Guaranty Co., 105 S.W.2d 14, 231 
Mo.App. 618. 

53 C.JT, p 1009 note 58. 

Xn suit by pledgee of purchase- 
money mortgage for reformation of 
deed and mortgage with respect to 
description of property and for fore¬ 
closure of mortgage, widow of mort¬ 
gagee, who had been party to deed, 
was proper, if not necessary, party. 
—Williams v. Yates, 167 So. 867, 229 
Ala. 437. 

Intervention 

Where village recovered Judgment 
in action against corporation for ref¬ 
ormation of deed of dedication by 
corporation to village, and Judgment 
recited that it was without preju¬ 
dice to right of any grantee of cor¬ 
poration to question validity of deed 
of dedication, and thereafter village 
brought another action to reform 
deed further, individual who derived 
title to realty by virtue of deed from 
corporation prior to deed to village 
was ■ entitled to intervene as a de¬ 
fendant and have an adjudication of 
new matters not previously passed 
on, and was not required to move to 
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vacate Judgment in the first action to 
which he was not a party.—^Incorpo¬ 
rated Village of Island Park v. Is¬ 
land Park-Long Beach, Inc., 81 N. 
Y.S.2d 411. 

Privity of estate 

The original owner and his imme¬ 
diate and remote grantees, because 
of their privity of estate, were prop¬ 
er parties plaintiff to an action 
agralnst defendant for reformaiion of 
a warranty deed with respect to de¬ 
scription of land which owner had 
previously conveyed to defendant 
and which land adjoined that land 
which owner had conveyed to imme¬ 
diate grantee.—Hart v. Blabey, 89 
N.E.2d 230, 287 N.Y. 267. 

56. Kan.—Globe & Republic Ins. Co. 

of America v. Shields, 96 S.W.2d 

947, 170 Tenn. 485. 

53 C.J. p 1009 note 54. 

Sold not proper party 

In bill by mortgagee against mort¬ 
gagors’ vendors to reform deed 
which nxlsdescribed premises, receiv¬ 
er of bank, which had obtained Judg¬ 
ment against vendors on date subse¬ 
quent to date on which mortgagors' 
entered into exclusive possession, 
was not a proper party.—Armstrong 
County Building db Loan Ass’n of 
Ford City v. Guffey, 200 A. 160, 182 
Pa.Super. 19. 

67. Cal.—Holmes v. Anderson, 285. 

P. 1010, 90 CsIAlPP. 276. , ' • 
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who would be affected by granting or withholding 
the relief sought^s 

Persons who may properly be joined as parties 
include a trustee in bankruptcy who has conveyed 
property of the bankrupt's estate, in proceedings to 
reform such conveyancers or to reform contracts 
of the bankrupt the grantor of the deed sought 
to be reformedthe lessor, in an action to re¬ 
form an assignment of the lease the lessor^s 
and lessee,in proceedings to reform a lease which 
had been assigned after its execution and before 
suit; all signers of a note sought to be reformed 
a named principal on whose behalf the instrument 
sought to be reformed has been accepted by an 
agent the executor, in a suit to reform a con¬ 
veyance by the testator the owner of the prop¬ 
erty in question,ss and his grantor;®^ one claiming 
as the assured under a policy naming another as 
such, allegedly by mistake customers of the in¬ 
sured, in a suit to reform a furriers* customers 
basic fire policy the mortgagors in a mortgage 
sought to be reformed,^^ and the mortgagee, al¬ 
though he has assigned the mortgage by an as¬ 
signment conveying legal title ;73 the second mort¬ 
gagee, in a proceeding to reform the senior mort- 
gagc,^^ or, in similar proceedings, the trustee in 
a mortgage deed of trust inferior to the mortgage 
whose reformation is in question ,*'^5 the wife of 
a grantee, having an inchoate right of dower a 


covendee or surety on the purchase money the 
representatives of a deceased partner who, before 
his death, bought out his partner's interest in the 
concern, in an action to reform a deed by the part¬ 
nership a company licensed to exercise rights 
granted in letters patent by a license subsequent 
to that of the complainant, in proceedings to re¬ 
form complainant’s license to convey exclusive 
rights to the use of the patent persons claiming 
lands covered bySO or omitted from^i the descrip¬ 
tion of a deed which is sought to be reformed; the 
assignor of land which at the time of assignment 
is represented to be that covered by an outstand¬ 
ing agreement to convey, in prpceedings by his as¬ 
signee to reform the agreement ;82 and the devisees 
of a grantor who has warranted title to the prop¬ 
erty described in the instrument whose reformation 
is sought. 33 

One who confederates with the grantor, after 
the latter is apprised of a mistake in his deed, in 
carr 3 H[ng out a scheme of conveyances between 
themselves to defeat the grantee is properly made 
a party to an action for reformation of the grant ;3^ 
and so is one who, learning of a mistake in a deed, 
secures a conveyance from the grantee therein, with 
the purpose of profiting by the mistake, of which 
the parties to the original deed are not apprisedS^ 
In a suit to reform a bond, the principal obligor 
and the sureties on the bond are properly joined 


58. CaL—Holmes v. Anderson, su¬ 
pra. 

69. Ala.—^Bagrley v. Bagley, 89 So. 
789, 206 Ala. 232. 

60. Ala-—^Merritt v. Coffin, 44 So. 

622, 152 Ala. 474. 

61. N.C.—^Lewis v. Pate, 181 S.E. 

623, 208 N.C. 512. 

62. Iowa.—^Buck Auto Carriage, etc., 
Co. V. Tletge, 156 N.W. 313, 174 
Iowa 103. 

63. Ga.—‘Martin v. Oakhurst Devel¬ 
opment Corp., 29 S.E.2d 179, 197 
Ga. 288. 

64. Ga.—^Martin v. Oakhurst Devel¬ 
opment Corp., supra. 

N.T.—Hackett v. View, 95 N.Y.S. 
675, 109 App.Div. 351. 

es. Tex.—Blessing-Giddens Mill & 
Lumber Co. v. Puller, Civ.App., 166 
S.W.2d 173, error refused. 

66. Conn.—Montville v. Haughton, 7 
Conn. 543. 

67. Cal.—Kenney v. Parks, 54 P. 
251, 6 CaI.Unrep.Cas. 111. 

68. Al8L—Copeland v. Warren, 107 
So. 94, 214 Ala. 150. 

Geu—Boddie v. Bidley, 28 S.B. 773, 

. 197 Ga. 221. 

Ga.—Boddie v. Bidley, supra. 

53 GLJ. p 1009 note 63. 


70. IT.Y.—Hamilton v. Fidelity, etc,, 
Co., 171 N.Y.S. 580. 

71. U.S.—^Morris v. Franklin Fire 
Ins. Co. of Philadelphia, Pa., C.C.A. 
Cal., 130 F.2d 553. 

72. Kan.—John T. Stewart's Bst, 
Inc., V. Falkenberg, 109 P. 170, 82 
Kan. 576. 

After oonveyanoe of eniiity 
In suit to reform mortgage, mort¬ 
gagor was a proper party even 
though he had conveyed his equity.— 
Hester v. First Nat. Bank, 186 So. 
717, 237 Ala 307. 

73. Ala—Hester v. First Nat Bank,' 
supra 

74. Mo.—Scott V. Gordon, 83 S.W. 
550, 109 Mo.App. 695. 

75. Colo.—^Horner v. Bramwell, 47 
P. 462, 23 Colo. 238. 

76. Mich.—^Damm v. Moon, 12 N.W. 
679, 48 Mich. 510. 

77. Ala—Kinney v. Ensminger, 6 
So, 72, 87 Ala 340. 

78. Ala—Pollock v. Pope, 95 So. 
894, 209 Ala 195. 

79. Cal.—Holmes v. Anderson, 265 
P. 1010, 90 Cal.App. 276. 

80. Fla—‘Baulerson v. Peeples, 84 
So. 370, 79 Fla 367. 

81. Ga—Mims v. XAfsey, 15 S.B.2d 
440, 192 Ga 366. 
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Heirs were proper parties to coun¬ 
terclaim by their deceased mother's 
surviving husband for reformation 
of deeds by which husband and wife 
had changed their title to land from 
tenancy in common to Joint tenancy 
so as to include land omitted from 
deeds through mistake of scrivener. 
—Johnson v. Giese, 42 N.W.2d 712, 
231 Minn. 258. 

Tenants and mortgagees 
Where holders of deed from de¬ 
ceased brought action in equity 
against the sole heir of deceased to 
reform deed so as to make descrip¬ 
tion in deed include lands held ad¬ 
versely by the heir and his tenant 
for years, it waa proper to Join as 
defendants the tenant and persons to 
whom the heir had executed deeds 
to secure a debt.—-Mims v. Lifsey, 
15 S.E.2d 440, 192 Ga. 866. 

82. S.D.—Hareld v. Graff, 212 N.W. 
502, 61 S.D. 110. 

83. Ala.-^ollock ▼. Pope, 95 So. 
894, 209 Ala. 195. 

84. Ala.—Hudspeth v. Thomason, 46 
Ala. 470. 

G4-—^Boddie V. Ridley, 28 S.E. 773, 
197 Ga. 221. 

85. K.Y.—Bush V. Hicks, 60 N.Y. 
298.. 
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On the other hand, it has been held improper 
to join as parties scriveners sheriffs, in action 
to reform sheriffs* deeds ;SS recorders, in actions to 
reform conveyances recorded by them in the form 
in which they are executed 9 an employer and 
employee, in a suit to reform a collective bargain¬ 
ing agreement between an association of employ¬ 
ers and a union of which the employer and em¬ 
ployee are respectively members parties in pos¬ 
session of land other than purchasers with notice 
under the grantor whose deed is assailed or vol¬ 
untary purchasers under himj^l counties, in pro¬ 
ceedings to reform the official bonds of county 
officials grantees under subsequent deeds from 
the grantor in the instrument sought to be reformed 
whose rights will not be affected by such reforma¬ 
tion the heirs of the grantor whose deed is 
sought to be reformed after they have conveyed 
away all their interest in the land;^^ and the heirs 
of a grantor who has left no debts, in an action to 
reform a conveyance of lands executed by his wid¬ 
ow prior to the allotment of dower.^5 In an ac¬ 
tion to reform a mortgage an insurance company, 
which has insured the interests of the mortgagor 
and the mortgagee therein as they may be at the 
time of any loss, is not a proper party.5® Where 
a husband mortgaged land which was not a home¬ 
stead, and his wife did not join in the mortgage 
which misdescribed the land, and the husband and 
wife thereafter occupy the land as a homestead, the 
wife is not a proper party to the mortgagee’s suit 
against the husband for reformation of the mort- 


gage.^7 

Parties plaintiff. Intended donees omitted by 
mistake from a deed of gift are properly joined as 
plaintiffs with the donor, in an action to reform 
the deed;®® similarly the original grantee and the 
parties to whom he conveyed are proper parties 
plaintiff in a suit to correct a deed,®® as are the 
original vendee and those to whom he conveys with 
warranty in a proceeding to reform a bill of sale.^ 
In a suit to reform a written contract to make it 
conform to the agreement whereby one party was 
to surrender to defendant his claim against a cer¬ 
tain estate, and in consideration thereof the defend¬ 
ant was to procure the release of a mortgage given 
by the first party’s sister, the first party and his 
sister may properly be joined as complainants.® 
Where a person purchases a number of lots in trust 
for others, and later divides them up with the ben¬ 
eficiaries and grants them parts of the land, but 
the descriptions in the various deeds are incorrect, 
all the beneficiaries may join as parties plaintiff and 
secure the reformation of the deeds in one suit® 

c. Effect of Nonjoinder of Necessary Parties 

Failure to Join necessary parties In an action for 
reformation necessitates the dismissal of the proceedings, 
and, In the absence of an estoppel, no valid decree for 
reforming an Instrument can be made or entered. 

Failure to join necessary parties in an action 
for reformation, when properly brought to the at¬ 
tention of the court, necessitates the dismissal of 
the proceedings for reformation,^ and no valid de¬ 
cree for reforming an instrument can be made or 
entered,® unless they effectively estop themselves 


86. N.D.—^Taylor State Bank v. 
Baumgartner, 147 N.W. 886, 27 N. 
1>. 606. 

87. Cal.—Kenney v. Parks, 64 P. 
261, 6 Cal.Unrep.Cas. 111. 

N.C.—Kemp v. Funderburk, 80 S.E. 
2d 156, 224 IST.C. 353. 

88. Kan.—^Roberts v. Chamberlain, 
2 P. 838, 30 Kan. 677. 

89. Ind.— King v. Bales, 44 Ind. 219. 

90. U.S.—^Munkens v. 1412 Broad¬ 
way, D.C.N.T., 60 F.Supp. 632. 

91- Mo.—Lyon v. Page, 21 Mo. 104. 
92. Neb.—Stewart v. Carter, 4 Neb. 
564. 

93- N.J.—Hendrickson v. Wallace, 
81 N.J.EQ. 604. 

94. Ark.—Hargis v. Liawrence, 204 
S.W. 766, 186 Ark. 821. 

95. Ala.—^Lytle v. Sandefur, 9 So. 
260, 98 Ala. 896. 

96. Minn.—Newman v. Home Ins. 
Co., 20 Minn. 422. 

97. Miss.—Smith v. Smith, 8 So.2d 
461, 198 Miss. 201. 


98. Ga.—Kelley v. Hamilton, 69 S.E. 
724, 136 Ga. 605. 

99- Ga.—Sweatman v. Dailey, 138 S. 
B. 257, 162 Ga. 295. 

1. Ga.—Pambrough v. De Yane, 74 
S.B. 762, 138 Ga. 47. 

2. Ala—Burgin v. Sugg, 89 So. 81, 
205 Ala 664. 

3. N.J.—Dod V, Paul, 7 A. 670, 42 
N.J.E<1. 154. 

4. U.S.—^Ford V. Glens Falls Indem. 
Co. of Glens Falls, N. T., D.C.S.a, 
80 F.Supp. 347—OEJureka Co. v. Hen- 
ney Motor Co., D.C.Del., 4 F.Supp. 
564. 

Gku—^Parnell v. Wooten, 43 S.B.2d 
673, 202 Ga 448. 

63 C.J. p 1010 note 95. 

5. Ark.—Gibson v. Johnson, 230 S, 
W. 578, 148 Ark. 569—Lochridge v. 
Johnson, 157 S.W. 406, 108 Ark. 
147. 

Conn.—^Brunetto v. Royal Exchange 
Assur. Co., 13 A.2d 138, 126 Conn. 

I 669. 

VTi ch —Skurskl V. Gurski, 45 N.W.2d 
1 859, 329 Mich. 474. 


N.J.—^Zanzonlco v. Zanzonico, 66 A. 
2d 530, 2 N.J. 809, certiorari denied 
70 S.Ct 143, 888 U.S. 868, 94 L.Bd. 
637—^Levin v. Nedelman, 65 A.2d 
826, 141 N.J.Eq. 23, reversed on 
other grounds 61 A.2d 76, 142 N.J. 
Ea. 769. 

N.T.—Hicks V. Sheppard, 4 Lans. 
335. 

Tenn.—Clement v. Nichols, 209 S.W. 

2d 28, 186 Tenn. 235. 

Tex.—^Riggs V. Willis, Civ.App., 86 S. 

W.2d 263, error dismissed. 

Wis.—Kegel v. McCormack, 272 N. 
W. 660, 226 Wis. 19, 111 A.L..R. 
643. 

63 C.J. p 1010 note 96. 

Notioe of defect and refusal to pro¬ 
ceed 

(1) The court will take notice of 
the fact that the parties necessary 
to reformation are not before it. 
Ala—King v. Coffee, 131 So. 792, 
222 Ala 245, followed in 181 So. 
796, 222 Ala 248. 

Ma—IPieroe v. Faunce, 47 Ma 607. 
N.T.—(Johnson v. Johnson, 142 N.T.S. 
416, 167 App.Diy. 289. 
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to urge their rights, in the course of the proceed¬ 
ings wherein they should have been joined, and 
prior to the decree.® Where there has been such 
a defect, persons whose rights would be affected 
by the decree, if valid, are permitted in any later 
proceeding involving the attempted reformation to 
attack it collaterally and set up their rights unaf¬ 
fected by the instrument as reformed.^ 

Statutes permitting less than whole number of 
persons affected by an action to represent those 
having a common interest with them, under certain 
conditions, apply to actions to reform instruments,® 
and in sudi cases, failure to join persons thus rep¬ 
resented who otherwise would be necessary parties, 
does not defeat the right to reformation.® 

d. Effect of Joinder or Nonjoinder of Proper 
Parties 

The presence of proper but unnecessary parties, or 
the failure to Join such parties, does not operate to de¬ 
feat a suit to reform an Instrument. 

Where those who are proper parties are joined 
as parties to the action or suit, objection to relief, 
based on their presence as parties, by the party 
resisting reformation, is without merit,i® even 
though such parties may not be strictly necessary 
parties to the determination.li A failure to join 
those who may be proper but are not necessary par¬ 
ties does not operate to defeat an action or suit to 
reform.l2 

6. Misjoinder 

Persons having no common Interest for reformation 
cannot properly unite and seek redress In a Joint suit, 
although an improper Joinder Is not of Itself destructive 
of the power of the court validly to decree reformation; 
nor does the misjoinder of parties defendant of itself in¬ 
validate the proceedings, although any decree entered Is 
a nullity as to the misjoined parties. 

Persons having no common interest for reforma¬ 
tion, but asserting several and distinct rights under 


separate instruments cannot properly unite and seek 
redress in a joint suit,l® but an improper joinder is 
not of itself destructive of the power of the court 
validly to decree reformation,!^ and, if not properly 
called to the attention of the trial court at the 
appropriate time, an order for correcting an instru¬ 
ment cannot be attacked as invalid,!® or be taken 
advantage of subsequently by the adverse party in 
the proceedings as a matter of right.!® Similarly, 
the misjoinder of parties defendant in an action 
for reformation does not of itself invalidate the 
proceedings!^ but any decree entered in the cause 
is a nullity as to the misjoined party or parties!® 
and is inoperative to affect his or their rights.!® 

§ 71* Process and Appearance 

In tuits for the reformation of written Instruments, 
the requisite notice is the same as In other equitable ac¬ 
tions, and If the proper requirements have been complied 
With, the notice Is sufficient, whereas failure to serve no¬ 
tice In the prescribed manner on a necessary party who 
does not appear prevents the court from acquiring Juris¬ 
diction. 

In suits for the reformation of written instal¬ 
ments, the requisite notice is the same as in other 
equitable actions^® and if the proper requirements 
as to notice have been complied with, the notice is 
sufiGicient.®! Where reformation is sought as an 
auxiliary proceeding to a pending action at‘law for 
enforcement, such service of notice may properly 
be had as is appropriate to auxiliary proceedings 
generally but, when the necessary parties have 
been properly served with notice in a foreclosure 
suit, and take the bill as confessed, a subsequent 
stipulation for reformation of the mortgage be¬ 
tween attorneys of the contesting parties does not 
affect the rights of those not contesting the fore¬ 
closure.®® Failure to serve notice in the prescribed 
manner on a necessary party to the proceedings, 
who does not appear, prevents the court from ac¬ 
quiring jurisdiction although valid notice is not 


(2) Court may refuse to proceed 
until necessary parties are brought 
in.—Kln^r v. Coffee, 131 So. 792, 222 
AJa. 245, followed In 131 So. 796, 222 
Ala. 248. 

6. Or.—Welch y. Johnson, 183 P. 
776, 9S Or. 591, 184 P. 280, 93 Or. 
591. 

53 C.J. p 1010 note 97. 

7. Ky.—Pox V. Faulkner, 1 B.W.2d 
1079, 222 Ky. 584. 

53 CtJ. p 1010 note 98. 

8. Wls.—Van Brunt v. Ferguson, 
1S8 K.W. 295. 103 Wis. 540. 

53 C.J. p 1011 noto 1. 

3L Wis.—Vto Brunt v. Ferguson, 
supra. 

}.fL AJaj—Pollock V. Pope, 96 So. 

• 894, “SOO Ala, 196. 

53 aJ. p 1011 note 8. ‘ 


11. Ala-—Pollock V. Pope, supra. 

53 C.J. p 1011 note 6. 

12. Ga—Parnell v. Wooten, 43 S.E. 
2d 673, 202 Ga. 443—Corpus Juris 
cited in Steadham v. Cobb, 196 S. 
R 730, 788, 186 Ga. 30. 

N.Y.—Gamer v. Wright, 28 How.Pr. 
92. 

58 C.J. p lOll note 7. 

13. IT.J.—Hendrickson v, Wallace, 

81 604. 

14b —^Hendrickson v. Wallace, 

Bupra. 

15. Njr. —^Hendrickson v. Wallace, 
supra. 

13. N.J.—Hendri<dc8on v, Walllace, 
supra. 

17. Minn,—K'ewman ▼. Home Tn« 
Co., 20 Minn. 422., i 
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13. Minn.—^Newman v. Home Ins. 
Co., supra. 

19- Minn.—Newman v. Home Ins. 
Co., supra. 

20. Ark.—^Brodie v. Skelton, 11 Ark. 

120 . 

ni.—Smith V. Hunter, 89 N.R 686, 
241 Ill. 614. 132 Am.S.R. 281. 

21 . Ind.—^Ransburg v. U. S. Fideli¬ 
ty. etc., Co., 124 N.B. 765, 71 Ind. 
App. 304. 

Mo.—^Lyoh V. Page, 21 Mo. 104. 

U.S.—Abraham v. North German 
F. Ins, Co., C.C.Iowa, 37 F. 731, 3 
1I.R.A. 188. 

23. Mich.—^Morgan y. Meuth, 27 N. 
W. 509, 60 Mich. 238. 

24. N.M.—State ex rel. Truitt v. 
District Court of (Ninth Judicial 
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given, if the necessary parties not served appear 
as parties to the action or suit, the court may pro¬ 
ceed to determine the matter of reformation.25 

Personal or constructive service. With respect to 
the necessity of personal service of process on a 
nonresident defendant, a suit to reform a written 
instrument is sometimes regarded as an action in 
personam,26 and so personal service of process 
within the state has been held necessary in a suit 
to reform a lease by substituting different rentals 
for those specified therein.^? However, not every 
suit to reform a written instrument is considered 
an action in personam and, accordingly, on the 
ground that such actions are actions or proceedings 
in rem or quasi in rem, and not in personam, con¬ 
structive service or service by publication has been 
held proper in an action to reform or correct a 
deed^s or mortgage,so an action to reform a life 
insurance policy, in so far as it affects a non¬ 
resident beneficiary, where the res, that is, the 
policy, is in the possession of complainant and 
within the control of the court,^^ and in an action 


§§ 71-72 

to reform notes which a nonresident has sent into 

the state for coUection.^^ 

§ 72. Bill, Complaint, or Petition 

a. Statement of cause of action in gen¬ 

eral 

b. Defects and objections 

& Statement of Cause of Action in General 

A proper case for the reformation of instruments 
must be made by the pleadings, and, in order to make 
out a good cause of action, the pleading should allege 
in clear, positive, concise, and distinct language, and 
with great particularity, every element necessary to en¬ 
title the complainant to equitable relief. 

A proper case for the reformation of instru¬ 
ments must be made by the pleadings, and con¬ 
siderable strictness of pleadings as well as of proof 
is required.®^ In order to make out a good cause 
of action, the pleading seeking reformation should 
allege or show every element necessary to entitle 
complainant to equitable relief.^® , The. material 
facts constituting the cause of action should be 


Dlst, Curry County, S6 P.2d 710, 
44-N.M. 16, 126 A.L.E. 651. 

53 C.X p 1011 note 18. 

23. Iowa.—Franklin Ins. Co. v. Mc- 
Oea, 4 Greene 229. 

28. N.M.—State ex rel, Truitt v. 
District Court of lUnth Judicial 
Dist., Curry County, 96 P,2d 710, 
44 N.M. 16, 126 A.L.R. 651. 

Tenn.—^Edwards v. New York Idfe 
Ins. Co., 114 S.W.2d 808, 173 Tenn.; 
102 . 

Suit for reformation as custion In 
personam with respect to venue 
see supra 9 68. 

27- N.M.—State ex rel. Truitt v. 
District Court of Ninth Judicial 
Dlst., Curry County, 96 P.2d 710, 44 
N.M. 16, 126 A.L.B. 651. 

28. N.J.—Cameron v. Penn Mut. 
Life Ins. Co., 161 A. 55, 111 N.J.BQ. 
24. 

29. N.!.—Corpus JUrls olted la 
Cameron v. iPenn Idut. Life Ins. 
Co., 161 A. 56. 67, 111 N.J.Ea. 24. 

60 C.J. p 605 note 17 ta],' Cb]. 

30. Ark-—Shepherd v. Grayson Mo¬ 
tor Co.. 139 S.‘W.2d 64, 200 'Ark. 
199. 

31. N.J.—Cameron v. Penn Mut. 
Life Ins. Co., 161 A. 66, 111 N.J.Bq. 
24, dlstingruishln^ McBride v. Gar¬ 
land, 104 A. 435, 89 NJT.Bq. 314. 

Tenn.—^Perry v. Young, 182 S.W. 677, 
133 Tenn. 522, L.BJL1917B 385. 

32. N-J.—Corpus Juris olted la 
Cameron v. Penn Mut. Life Ins. 
Co., 161 A- 66, 67; lU N.J.Bq. 
24. 

Ohio.—Doepke v. Christy Box Car 
Loader Co., 14 Ohio N‘.P.,N.a, 523. 


33. Ga.—Strieker v. Tinkham, 35 Gku 
176, 89 Am.D. 280. 

34. Ga.—-Wheeler v. Poole, 60 S.B. 
2d 326, 204 Ga. 477—Sawyer Coal & 
Ice Co. V. Kinnett-Odom Co., 14 
S.R2d 879, 192 Ga. 166. 

35. Ky.—Green v. George, 160 S.W. 
2d 364, 289 Ky. 833. 

Okl.—Corpus Juris olted lu Cummins 

V. Houghton, 29 F.2d 71. 74, 167 
Okl. 278. 

53 C.J. p 1012 note 40. 

Daaiage or laJury to complainant 
Mo.—Ollver-Pmnie Co. v. Ozark 
Mountain Canning Co., App., 101 S. 

W. 2d 89. 

Tex.—Ashby v. Gibbon, Civ.App., 69 
S.W.2d 445. 

53 C.J. p 1014 note 51. 

Pleadlags held to state cause of ao- | 
tloa for reformatloa of 

(1) Alimony agreement.—^Thomp-, 

son v. Thompson, 45 S.B.2d 632, 203 i 
Ga. 128. I 

(2) Assignment fpr benefit of cred-j 
itors.—Cohn v. Duntley, 19 P.2d 87, j 
142 Or. 186. 

(3) Bond.—-Tillage of Clarendon j 
Hlils V. Century Indem. Co., 20 N.B. 
2d 607, 299 ni,App. 604—58 CJ. P 
1013 note 49 [a] (1). 

<4) Contract for exchange of prop¬ 
erties. 

Ga.—Wfest Lumber Co. v. Moore, 176 
S.B. 642, 179 Ga. 802. 

Kan.—Higgins v. Linn County Bank, 
275 P. 143, 127 Kan. 772. 

(6) Contract for sale of land.— 
Matassa v. Cortese, 132 So. 139, 15 
LaA.pp. 496—63 C.J. p 1018 note 49 
£a] (8). 
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(6) Contract to purchase automo¬ 
bile.—^Bvankovich v. Howard Pierce, 
Inc., 8 P.2d 653, 91 Mont. 344. 

(7) Deed. 

Ala.—Gilmore v. Sexton, 49 So.2d 
167, 254 Ala. 660—•Morris v. Earn¬ 
est, 6 So.2d 424, 242 Ala. 356. 

Ariz.—Home Owners' Loan Corp. v. 
Bank of Arizona, 94 P.2d 437, 54 
Ariz. 146. 

Cal.—Douglass v. Duhm, 224 P.2d 
914, 101 Cal.App.2d 125—Mills v. 
Schulba^ 213 IP.2d 408, 95 CalJ^pp. 
2d 559. 

Ga.—^Parnell v. Wooten, 43 S.E.2d 

673, 202 Ga. 448—McDonald v. 
Mullins, 29 S.E.2d 507, 197 Ga. 511 
—^Boddle V. Ridley, 28 S.E.2d 773, 
197 Ga. 221—Cheatham v. Palmer, 
172 S.B. 462, 178 Ga. 223-Cain v. 
Tamadore, 156 S.E. 216, 171 Ga. 
497. 

Ill.—Snook V. Shaw, 48 N.E.2d 417, 
315 DLApp. 694. 

Miss.—^EHiiott V. Daves, 170 So. 680, 
176 Miss. 846. 

N.J.—^Regau v. Cozy Lake, 44 A.2d 
364, 187 N.J.Ea. 286. 

N.Y.—Simmons v. Capra, 76 N.Y.S.2d 

674, 273 App.Dlv. 83. 

N.C.—Martin v. Martin. 170 SJB. 651, 
205 N.C 167. 

OkL—Welch v. Ruby, 198 P.2d 432, 
200 Okl. 586—^Ambrose v. Province, 
800 F. 758, 150 OkL 120. 

Pa.—Krieger v. Rizzo, 161 A. 483. 
105 Pa.Super. 429—Ashbaughi v. 
Ashbaugh, Com.PL, 90 Plttsb.Leg. 
J. SSL 

Tex.—Cell.v. Estenak, ClvJLpp., 150 
S.W.2d ^01. 

5a.C.J. p 1013 note 49 M (lOL P 
I 1028 note 19 [a]. 
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set forth in language which is clear®5 positive,®^ 
concise,®® and distinct;®® and at all times the alle- 
gfation should be specific, and not general.^® 


Great particularity of averment is required to 
authorize the reformation of a written instru¬ 
ment,and this rule applies whether such writ- 


(8) Deeds given "by orders of sur¬ 
rogate’s court—Simmons v. Capra, 
76 N.Y.S.2d 674. 273 App.Div. 83. 

(9) Insurance contract 

U.S.—^Klthcart v. Metropolitan Life 
Ins. Co., D.aMo., 62 F.Supp. 93. 
affirmed, aC.A., 160 P.2d 997, cer¬ 
tiorari denied 66 S.Ct 267. 326 TJ. 
S. 777, 90 L.Ed. 470, reliearing de¬ 
nied 66 S,Ct 469, 326 U.S. 812. 90 
Li.Ed. 496, rehearing denied 66 S. 
Ct 520, 327 U.S. 813, 90 L.Ed. 1038. 
Ala.—Ginsberg v. Union Central Life 
Ins. Co., 198 So. 855, 240 Ala. 299. 
Cal.—Abroms v. New York Life Ins. 
Co., 128 P.2d 391, 63 Cal.App.2d 764 
—Genuser v. Ocean Acc. & Guar¬ 
antee Corp., 109 P.2d 753, 42 Cal. 
App.2d 673 —Payne v. California 
Union Fire Ins. Co.. 19 P.2d 40, 129 
Cal.App. 682—Cantlay v. Olds & 
Stoller Inter-Ezchange, 7 P.2d 395, 
119 Cal.App. 605. 

Del.—^Prudential Ins. Go. of America 
7. Deane, 27 A.2d 365. 26 Del.Ch. 
255. 

Fla.—^Urbaine Fire Ins. Co. of Paris. 
France, v. Combs, 145 So. 586, 108 
Fla. 262, followed in Newton v. 
Connecticut Fire Ins. Co. of Hart¬ 
ford, 148 So. 520, 110 Fla. 28. 

Okl.—^Fidelity-Phoenix Fire Ins. Co. 
of New York v. First Nat Bank, 
292 P. 829, 145 Okl. 289. 

Pa.—Easter v. Standard Acc. Ins. 
Co., 10 A,2d 877, 139 IPa-Super. 6 
—^Marshall 7. Keystone Mut Cas. 
Co., 54 Pa.Dist. & Co. 391, 66 
Daupli.Co. 343. 

63 CJT. p 1013 note 49 [a] (11). 

(10) Lease.—Weber v. H. G. Bail 
Stores, 29 So.2d 33, 210 La. 977. 

(11) Lease and option to purchase. 
—^Redmond v. Sinclair Refining Co., 
51 S.E.2d 409, 204 Ga. 699. 

(12) Mortgage.—Case 7. Arnold, 2 
S.E.2d 694, 215 N.C. 593. 

(13) Promissory note. 

Ga.—Jackson 7. McCalla, 66 S.E. 918, 
133 Ga. 749. 

Old.—Crabb 7. Cffiisiim, 80 P.2d 653, 
183 Okl. 138. 

S.C.—^Henderson v. Rice, 168 S.B. 

268, 160 S.C. 307. 

53 C.J. p 1013 note 49 [al (12). 

(14) Other instruments. 

Kan.—Clarkson 7. FHgidmist, Inc., 
212 P.2d 214, 168 Kkn. 197. 

La.—Lindsey v. Caraway, 80 Sa2d 
182, 211 La. 398. 

Mich.—Greater Muskegon Club Bldg. 

V. Ck>mmona, 32 N.W.2d 484, 321 
Mich. 371. 

Mo.—CHiver-Ftnnle Co. 7. Ozark 
Mountain Canning Co., App., 101 S. 

W. 2d 89. 

N.Y.—Sanborn v. Amron, 246 N.Y.S. 
296, 231 App.Di7. 67—Brooklyn 

Sayt. Bai^ v. Xuereb, 43 N.Y.S.2d 


19, 180 Misc. 688-—Kronenberg 7. | 
Sullivan County Steam Laundry 
Co., 91 N.y.S.2d 144, affirmed 98 N. 
Y.S.2d 668, 277 App.Div. 916, mo¬ 
tion denied 103 N.Y.S.2d 660, 278 
App.Dlv. 726. 

53 C.J. p 1013 note 49 [a]. 

Pleadings held not to state cause of 
action for reformation of 

(1) Contract for sale of land. 
Mich.—^Holda v. Consumers Power 

Co., 6 N.W.2d 433, 302 Mich. 478. 
Minn.—Karger v. Wangerin, 40 N. 

W.2d 846, 230 Minn. 110. 

53 C.J. p 1013 note 49 [b] (2). 

(2) Deed. 

Ala.—^Season 7. Duke. 20 So 2d 717, 
246 Ala. 887—^Holmes v. Riley, 196 
So. 888, 240 Ala. 96—Jackson-Hal- 
sten & Co. 7. McDowell, 177 So. 
129, 235 Ala. 12. 

Ga.—Hilton v. Hilton, 41 S.E.2d 880, 
202 Ga. 63—Helton v. Shellnut, 197 
S,B. 287, 186 Ga. 186—Parker v. 
Georgria (^emical Works, 155 S.E. 
680, 171 Ga. 406. 

Ky.—Creekmore v. Bryant, 164 S.W. 
337, 168 Ky. 166. 

Tenn.—^Pile v. Crawford, 24 S.W.2d 
892. 160 Tenn. 358. 

Tex.—^Davia v. Davis, 176 S.W,2d 
226, 141 Tex. 613. 

53 C.J. p 1013 note 49 [b] (6). 

(3) Insurance contract. 

U.S.—^Ulilmann Grain Co. v. Fidelity 
& Deposit Co. of Maryland, C.CA. 
Ill., 116 F.2d 105. 

Ala.—Atlas Assur. Co., Limited, of 
London, England, v. Byrne, 178 So. 
451, 236 Ala. 281, followed in Bank¬ 
ers Fire & Marine Ins. Co. v. 
Byrne, 178 So. 462, 235 Ala. 288, 
and London & Lancaster Ins. Co., 
Limited, of London, England, v. 
Byrne, 178 So. 463, 235 Ala. 292. 
Tex.—^Home Ins. Co., New York, v. 
Prlvitt, Civ.App., 120 S.W.2d 294, 
error dismissed. 

58 C.J. p 1013 note 49 [b] (6). 

(4) Lease. 

Fla.—Camlchos 7. Diana Stores 

Corp., 25 So.2d 864, 157 Fla. 349. 
Ky.—Green v. George, 160 S.W.2d 
364, 289 Ky. 833. 

63 C.J. p 1018 note 49 [b] (7). 

(5) Mortgage. 

Ala.—Webb v. Sprott, 144 So. 569, 
225 Ala. $00. 

Md,—^Moss V. Annapolis Sav. Inst., 
8 A2d 881, 177 Md. 135. 

N.C.—Alamance Lumber Co. v. Ed¬ 
wards, 7 S.E.2d 497, 217 N.C. 26L 
53 C.J. p 1013 note 49 [b] (8). 

(6) Promissory notes. 

Ala.—Copeland v. Keller, 129 So. 
571, 221 Ala. 533. 

Ga.—Wheeler v. Poole, 50 S.E,2d 326, 
204 Ga. 477. 

63 CmT. p 1018 xiote 49 [b] (10). 
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(7) Public improvement bond.— 
Continental CJasualty Co. v. City of 
Ocala, 149 So. 381, 111 Fla. 209. 

(8) Separation and property set¬ 
tlement agreement.—Schoonover v. 
Schoonover, C.AOkl., 172 F.2d 626. 

(9) Will.—Blackwell v. Burketts, 
43 So.2d 534, 253 Ala. 191. 

(10) Other instruments. 

Ga.—^Peoples Bank v. Jones, 20 S.E. 
2d 74, 193 Ga. 720. 

Tex.—^Long v. Humble Oil & Refin¬ 
ing Co., Civ.App., 154 S.W.2d 925, 
error refused. 

63 C.J. p 1018 note 49 [b]. 

Action held for resolssloa rather 
than for reformation 
Cal.—Security Trust & Savings Bank 
V. Southern Pac. R. Co., 8 P.2d 
1015, 214 Cal. 81. 

36. Del.—Colvocoresses v. W. S. 
Wasserman Co., 2 A2d 296, 22 Del. 
Ch. 371. 

Ky.—Green v. George, 160 S.W.2d 
364, 289 Ky. 833. 

Tex.—^Home Ins. Co., New York, v. 
Privitt Civ.App., 120 S.W.2d 294, 
error dismissed. 

53 CJ*. p 1012 note 29. 

37. Del.—Colvocoresses v. W. S. 
Wasserman Co., 2 A2d 296, 22 Del. 
Ch. 371. 

AUegatlons held subject to special 
demurrer as contradictory.—^Paimell 
V. Wooten, 43 S.R2d 673, 202 Ga. 443. 

AUegatlons held not objectionable 
as vague, indefinite, conflicting, con¬ 
tradictory, or uncertain.—^Parnell v. 
Wooten, supra. 

38- m.— Village of Clarendon Hills 
V. Century Indem. Co., 20 N.E.2d 
607, 299 IlLApp. 604. 

Ky.—Green v. George, 160 S.W.2d 
864, 289 Ky. 833. 

53 O.J. p 1012 note 29. 

Allegations held proper 
Allegations of amended complaint 
to effect that Indorsers were actually 
makers were proper for purpose of 
alleging cause of action for reforma¬ 
tion.—Henderson v. Rice, 158 S.E. 
258, 160 S.C. 307. 

39. Ga.—^Hill v. Matthews, 139 S. 
E. 822, 164 Ga. 880. 

40. Ga. — ^Parnell v. Wooten, 48 S.B. 
2d 673, 202 Ga. 443. 

63 C.J. p 1012 note 37. 

AUegatlons h^d not objectionable as 
mere conclusions 
(jto.—Parnell v. Wooten, supra. 

41. Ala.—Clipper v. Gordon, 44 So. 
2d 676, 263 AIa 428—Great Atlan¬ 
tic A Pacific Tea Co. v. Engel 
Realty Co., 2 So.2d 426, 241 Ala. 
236—Christopher v. Goode, 146 So. 
881, 226 Ala. 388—National Union 
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ten instrument is a deed,^2 mortgage,or other 
written contract,^^ although this rule does not call 
for a strained and unreasonable construction of the 
language used or undue refinement or nicety of 
pleading,45 )y^xt the biH is to be construed as a 
whole and its wording given a reasonable^® and lib- 
eral47 construction. It has been held that a com¬ 
plaint which informs defendants of the nature of 
the claim which they are called on to meet is 
sufl5cient.48 An allegation that the party seeking 
reformation of an instrument relating to land had 
contracted to sell it at a profit, which he would 
be prevented from doing if the instrument were 
not reformed, shows a gross injustice to him, in 
the absence of reformation, and is not demurrable 
as irrelevant and immaterial.^® 

Where a petition seeks to reform an instrument 
between the parties and also to enforce it, the al¬ 
legations must be sufficient for both purposes.®® In 
order to obtain reformation as incident to enforce¬ 
ment, the facts on which the relief by reformation 
is asked must be specially pleaded.®^ 

Authority of agent “^^Hiere it appears from the 
petition that the instrument was made by an agent, 
and that he had no authority to make the instru¬ 
ment in the form in which it would ibe if reformed 
as prayed for, the petition may properly be dis¬ 
missed on demurrer.52 

Consideration. In view of statutes making a 
written instrument presumptive evidence of a con¬ 
sideration, it has been held unnecessary for plain¬ 


tiff to allege in his complaint for reformation that 
the instrument was given for a consideration.®^ 
On the other hand, in a number of decisions com¬ 
plaints have been held sufficient to allege consid- 
eration.®4 

Demand prior to suit While there is authority 
to the effect that it should generally be alleged 
that a demand to correct the mistake has been made 
on defendant, and that such demand was followed 
by a refusal,®® other authority is to the effect that 
such demand need not be alleged.®® A prior re¬ 
quest and refusal need not be averred when the 
facts alleged show that a demand would have been 
vain and useless.®*^ Thus, there need be no allega¬ 
tion of demand where the bill alleges that defend¬ 
ant had already begun to trespass on land in dis¬ 
pute,®® or where a bill avers that possession of 
land had been demanded, that defendants had re¬ 
fused to give possession, and a decree pro con¬ 
fess© had been taken against one defendant.®® 
Where the relief by reformation is merely inci¬ 
dental to other relief demanded, no demand and 
refusal need be allied.®® 

Discovery, knowledge, or notice of mistake or 
fraud. A pleading for reformation should set forth 
the fact of the discovery of the mistake, or fraud 
and mistake, relied on,®i the time when the dis¬ 
covery was made,®® although on this point there 
is also authority to the contrary,®® and, in order 
to be free from the defense of laches, where there 
has been a delay, the reason why it was not made 


Fire Ins. Co. v. Lcissetter, 141 So. 
645, 224 Alia. 649. 

58 C.J. p 1012 note 32. 

42. Ala.—Clipper v. Gordon, 44 So. 
2d 576, 253 Ala. 428. 

58 C.J. p 1012 note 82. 

43. Ala.—Webb v. Sprott, 144 So. 
569, 225 Ala. -600—Snider v. Free¬ 
man, 107 So. 815, 214 Ala. 295. 

44. Ala.—^McGregor v. McGregor, 48 
So.2d 812, 254 Ala. 378. 

58 C.J. p 1012 note 84. 

45. Ala.—Clipper v. Gordon, 44 So. 
2d 576, 258 Ala. 428—Great Atlan¬ 
tic & OPacifle Tea Co. v. Engel 
Realty Co., 2 So.2d 425, 241 Ala. 
286—Christopher v. Goode, 146 

So. 881, 226 Ala. 338. 

46. Al€L—Clipper v. Gordon, 44 So, 
2d 576, 258 Ala. 428—Christopher 
V. Goode, 146 So. 881, 226 Ala. 388. 

47. Conn.—Spirt v. Albert, 146 A. 
717, 109 Conn. 292. 

48. Ill.—Snook V. Shaw, 48 N.B.2d 
417, 815 I11.APP. 594. 

48. Gcl—^R ichardson v. Perrin, 78 
S.E. 649, 137 Ga. 482. 

76 C.J.S.—28 


50. Ga.—^Delaware Ins. Co. v. Penn¬ 
sylvania F. Ins. Co., 55 S.E. 330, 
126 Ga. 880. 

Minn.—Schreiner v. Ranweiler, 210 
N.W. 628, 169 Minn. 92. 

53 C.J. p 1012 note 39. 

Reformation of contract and its en¬ 
forcement as reformed sought in 
same suit see supra § 66. 
AUegratLons held snffloieiit 
Fla.—^Morton v. Smith, 183 So. 476, 
133 Fla. 260. 

51. Ark.—Cooper v. Newton, 56 S. 
W. 867, 68 Ark. 150. 

N.C.—^Fisher v. Owens, 44 S.E. 869, 
182 N.a 686. 

53 C.J. p 994 note 70. 

52. Qa.—Vardeman v. Penn Mut. L. 
Ins. Co., 54 S.E. 66, 125 Ga. 117. 

53. Cal.—^Peasley v. McFadden, 10 
P. 179, 68 Cai. 611—Belletich v. 
Belletich, 105 P.2d 954, 40 Cal.App. 
2d 732. 

54. Gcu—Boddie v.- Ridley, 28 S.E. 
2d 773, 197 Ga. 221. 

68 aj. p 1014 note 50. 

55. Ind.—Axtel V. Chase, 77 Ind. 
74. 


N.M.—Cleveland v. Bateman, 158 P. 
648, 21 NJM. 676, Ann.Cas.l918E 
1091. 

56. Ala—Webb v. Sprott, 144 So. 
569, 225 Ala 600—Crawford v. 
Chattanooga Sav. Bank, 78 So. 
58. 201 Ala 282. 

53 C.J. p 1016 note 79. 

57. Ala—clones v. McNealy, 35 So. 
1022, 139 Ala 378, 101 Am.S.R. 88. 

53 C.J. p 1016 note 80. 

58. Ala—Weathers v. Hill, 9 So. 
412, 92 Ala 492. 

59. Ala—Lester v. Johnston, 38 So. 
880, 137 Ala 194. 

60. N.M.—Cleveland v. Bateman, 

158 P. 648, 21 NJd. 676. 

61. Ala—Corpus Jhrls cited in 
Kinney v. Kinney, 161 So. 798, 799, 
230 Ala 558. 

53 aj. p 1020 note 48. 

62. Or.—Coates v. Smith, 160 P. 
517, 81 Or. 666. 

W.Va—^Btarper v. Combs, 56 S.E. 
902, 61 W.Va 661. 

63. Ala—^Jones v. McNealy, 85 So. 
1022, 189 Ala 379. 

53 CJ. P 1020 note 50. 
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sooner,*^ and suflBcient excuse for the delay,®® and 
a pleading showing laches on its face without aver¬ 
ment of such excuse is demurrable.®® Where the 
bill is silent as to the time of discovery, the mis¬ 
take must be taken to have been kno\\m to all par¬ 
ties interested from the time the instrument was 
made.®7 As against persons who were not parties 
to the instrument, but who later become subject to 
being affected by its reformation, the averment of 
actual notice of the mistake or fraud has been re¬ 
quired,®® or an averment that such a person has 
by some act or agreement estopped himself to re¬ 
ly on the want of knowledge or notice of the mis¬ 
take.®® A complaint is not subject to an excep¬ 
tion of no cause of action merely because it ap¬ 
pears therefrom that plaintiff has been out of pos¬ 
session for over sixty years and has never made 
any claim to the property in question during that 
time."^® 

Negativing intervention of rights of third per¬ 
sons. A bill for reformation need not negative the 
fact that rights of third persons have intervened 
which would render inequitable or ineffective a ref¬ 
ormation of the instrument,'^! since such matter is 
defensive in character.^® 


76 C.J.S. 

Negativing negligence or fraud of complainant. 
A pleading seeking reformation should aver facts 
showing that the mistake occurred without, or was 
not due to, negligence,*^® fault,^^ or want of ordi¬ 
nary care*^® on the part of the pleader, and that 
it was not due to negligence on the part of his 
agent,-7® and when plaintiff affirmatively alleges 
facts from which it appears that he was guilty of 
gross negligence or failure to perform a legal duty 
with relation to the instrument, the cor:q>laint is in¬ 
adequate to entitle him to equitable relief.^*^ It is 
not necessary, however, for complainant to aver 
that he did not perpetrate a fraud,7® as ^by pur¬ 
posely executing the instrument with knowledge of 
the mistake therein.*^® 

Offer to do equity. In view of the relation of the 
action to an action for specific performance, as 
discussed supra § 6, it has been held that a bill 
for reformation of a written instrument must con¬ 
tain an offer by complainant to do equity by com¬ 
plying with all the stipulations on his part to be 
performed.®® 

Title or interest of pleader. It should be made 
to appear in the pleading that the pleader has some 
title or interest to be subserved or protected b}' 
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64. W.Va.—Harper v. Combs, 56 S. 
B. 902. 61 W.Va. 561. 

63 €.J. p 1020 note 62. 

65. JUa.—Lewis v. Belk, 122 So. 
413, 219 Ala. 343. 

Impediments to earlier proseontion 
In order to repel presumption of 
unreasonable delay in bringring suit 
to reform instrument long* after its 
execution, plaintiff must allege in 
petition impediments to earlier pros¬ 
ecution of his claim.—^Parker v. 
Fisher, 59 S.E.2d 716, 207 Ga. 8. 
Xnforoament barred at law 
A bill for reformation and enforce¬ 
ment of notes barred at law by limi¬ 
tation stated no cause of action 
where only excuse for delay was de¬ 
fendant's fraudulent concealment of 
his betrayal of plaintiff.—Syerson v, 
Bimball. Fla., 40 So.2d 781. 

66. Ga.—Parker v. Fisher, 59 S.B. 
2d 715, 207 Ga. 3. 

53 OJ. p 1020 note 54. 

BiU held demurrable but not subjeot 
to dlSBdMaZ' 

Ala.—^Phoenix Chair Co. v. Daniel, 
156 So. 363, 228 Ala 579. 

Petition hSld not to show laches 
where ft-appeared that petition was 
filed in less than two years after 
execotion^-of deed senght to be re¬ 
formed, especially in view of pending 
litlgati^ heitween the parties, which, 
if it ImIni determined in favor of 
present plaintiffs, would have ren¬ 
dered petition for reformation un¬ 


necessary.—Cheatham v. (Palmer, 13 
S.B.2d 674, 191 Ga 617. 

Petition held not demurrable 
G€l^ —Cain V. Varzxadore, 156 S.E. 216, 
171 Ga 497. 

67. Tex.—^Mathews v. Benevides, 45 
S.W. 31, 18 Tex.Civ.App. 476. 

68. W.Va—^Btarper v. Combs, 66 S. 
B. 902, 61 W.Va 661. 

53 C.J. p 1020 note 56. 

69. Ill.—Vial V. Norwich Union F. 
Ina Soc., 172 Iil.App. 134, affirmed 
100 N.E. 929, 267 Ill. 355, 44 L.R.A, 
N.S., 317, Ann.Cas.l914A 1141. 

70. La—Ducre v. Milner, 120 So. 
253, 11 LaApp. 87, reinstated 122 
So. 158, 19 LaApp. 826, and rehear¬ 
ing denied 123 So. 190, 11 LaApp. 
180. Affirmed 126 So. 72, 169 La 
819, 

7L Ala—^McCaskill v. Toola 119 So. 
214. 218 Ala 523. 

76. Ala—McCetskill v. Toole, supra 

73. Ala—Atlas Assur. Co., Limited, 
of London, England, v. Byrne, 178 
So. 461, 236 Ala 281, followed in 
Bankers Fire & Marine Ins. Co. v. 
Byrne, 178 So. 462, 235 Ala 288, andr 
London & Lancaster Ins. Co., Lim¬ 
ited, of London, England, v. Byrne, 
178 So. 453, 235 Ala 292. 

53 OJ. p 1020 note 59. 

Pleading held to idiow aegUgenoe 
Ga—W. P, Brown & Sons Lumber 
Go. ,v. Echols, 86 S.E.2d 762, 200 
Ga 284—^Baker v. Patton, 87 SJB, 
659, 144 502. 


Pleading hold to show no such 
enlpabla negligence of complainants 
as to bar their right to seek correc¬ 
tion of mistake. 

AJa—Commercial Cas. Ins. Co. v. 
Hosey, 191 So. 343, 238 Ala 336— 
American-Traders' Nat Bank v. 
Henderson, 133 So. 36, 222 Ala <426. 
Ga—^Richardson v. Perrin, 78 S.E. 

• 649, 137 Ga 432. 

Qkl.—Crabb v. Chlstun, 80 P.2d 663, 
188 Okl. 138. 

74. Tenn.—Reams v. Town of Mc¬ 
Minnville, 284 S.W. 382, 153 Tenn. 
408. 

75. Okl.—Cherokee Oil, etc., Co. v. 
Lucky Leaf Oil, etc., Co., 242 P. 214, 
116 Okl. 121, 45 AL.R. 698. 

53 C.J. p 1020 note 62. 

76. Vt—Viall V. Hurley, 111 Au 395, 
94 Vt 410. 

77. Cal.—^McClure v. Cerati, 194 P.2d 
46, 86 Cal.App.2d 74. 

78. Ala—^McCaskill v. Toole, 119 So. 
214, 218 AJa 523. 

Ind.—^Harvey v. Btand, 95 N.B. 1020, 
48 Ind.App. 892. 

79. AJa—^McCfiiskiU v. Toole, 119 So. 
214, 218 Ala 528. 

sa Ala—Gralapp v. BOH, 88 So. 666, 
206 Ala 669—^Billingsley v. Bil¬ 
lingsley, 37 Ala 426. 

Allegations held not objootionabla as 
too vague and indefinite 
Ga—^Parnell v. Wooten, 48 S.E.2d 673, 
202 Ga 443. 
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the reformation,-81 thus, if the allegations of the 
pleading show that the pleader has no right to main¬ 
tain a suit either as tiie instrument was executed 
or as he seeks to have it reformed, it is subject to 
general demurrer.^^ Where the suit is brought 
by an assignee of the original parties, his bill 
should state facts showing that he stands in the 
shoes of the original parties as to the equity as¬ 
serted a person whose name is-not mentioned 
in an instrument cannot maintain suit, if his com¬ 
plaint does not connect him with the parties to it.^^ 

b. Defects and Objections 

An objection may not be taken on a ground not ap¬ 
plicable to the pleading, and If a defect has been waived, 
advantage may not be taken of It by objection; nor may 
an omitted stipulation be added to the petition by parol 
evidence. 

An objection may not be taken on a ground not 
applicable to the pleading and if a defect in the 
pleading has been waived, as by answering to the 
merits instead of demurring, advantage may not be 
taken of it by objection.^® An omitted stipulation 
may not be added to the petition by parol evi- 

dence.S7 

Surplusage, If the necessary allegations are 
present, defective sdlegations may be treated as 
surplusage, not depriving the pleader of his right 


to relief,88 

§ 73. -Instnunent as Made and as In¬ 

tended 

In a suit to reform a written instrument, it should ap¬ 
pear from the allegations in the pleading what the real 
agreement was, what the agreement as reduced to writ¬ 
ing was, and wherein the writing fails to embody the real 
agreement, as by showing what part of the real agree¬ 
ment was not reduced to writing or what part of the 
agreement as written was not embraced In the real agree¬ 
ment. 

In a suit to reform a written instrument, it should 
appear from the allegations in the pleading what 
the real agreement was, what the agreement as re¬ 
duced to writing was, and wherein the writing 
fails to embody the real agreement,8 9 as by show¬ 
ing what part of the real agreement was not reduced 
to writing or what part of the agreement as written 
was not embraced in the real agreement.^O Thus, 
one who seeks the reformation of an instrument 
should set it forth in his pleading,®! or attach it to 
the pleading®2 as an exhibit,®® or file a copy of it 
with the pleading,®^ so that from the instrument and 
the allegations it may clearly appear that the in¬ 
strument does not conform to the real agreement 
made by the parties,®^ and it must be alleged that 
the parties agreed to the terms of the instrument 
as sought to be established,®® and that the agree- 


81. Cal.—'Auerbacli v. Healy, 161 P. 
1167, 174 Cal. 60. 

53 aj. p 1013 note 44. 

Averment by way of Inducement 
In gnrantee’s suit to inform as to 
boundaries, a deed of conveyance 
made in payment for medical serv¬ 
ices rendered by grantee to grantor, 
since deceased, petition wajs not sub¬ 
ject to special demurrer as referring 
to close conddential relations of 
physician and patient, where such 
averment by way of Inducement or 
as explanation of circumstances sur¬ 
rounding execution of Instrument 
was not impertinent and no question 
was Involved as to any Immunity 
from being forced to testify.—^Boddle 
V. Ridley. 28 S.R2d 773, 127 Ga. 221. 

82. Ga.—National-Ben Franklin Fire 
Ins. Co. V. McGann, 158 S.F. 362, 
172 Ga. 573. 

83. Ala.—Copeland v. Keller, 129 
So. 571, 221 Ala. 533. 

84. Ind.—Pape v. Kaough, 55 N.B. 
775, 23 Ind.App. 525. 

85. N.T.—Avery v. Equitable L. 
Assur. Soc., 6 N.Y.S. 278, 52 Hun 
392, revers^ on other grounds 23 
N.B. 8, 117 N.T. 451. 

69 C.J. p 1021 note 81. 

86. Or.—^Hyland v. Hyland, 23 P. 
811. 19 Qr. 61. 

Wis.—Hagenah v. Gelfert, 41 N.W. 
967, 78 Wls. 636. 


87. Ohio.—^Roberts v, Blmore, 3 Ohio 
Dec., Reprint, 208, 4 ‘Wkly.L.Gaz. 
393. 

88. Cal.—Gardner v. California Guar¬ 
antee Inv. Co., 69 P. 844, 137 Cal. 
71. 

Ind.—^Fly v. Brooks, 64 Ind. 60. 

53 C.J. p 1021 note 86. 

89. Arlz.—Home Owners' Loan Corp. 
v. Bank of Arizona, 94 P.2d 437, 
54 Ariz. 146. 

Cal,—^McClure v. Cerati, 194 P.2d 46, 
86 Cal.App.2d 74—^Johnson v. Sun 
Realty Co., 32 P.2d 393, 188 Cal. 
App. 296—Weaver v. Ratcliffe, 8 P. 
2d 20, 116 CaJ-App. 513. 

Ga.—Wheeler v. Poole, 50 S.R2d 326, 
204 Ga. <477. 

Ely,—Green v. George, 160 S.W.2d 
364, 289 Ky. 833. 

Md,—Ceruy v. Cemy, 81 A.2d 824, 
181 Md. 586. 

W.Va.—Corpus Juris dted lu Hall v. 
Reserve Gas Co., 163 S.R 61, 62, 
111 W.Va, 594. 

53 C.J. p 1014 note 60. 

Complaint held sufficient 
Cid.—Cantlay v. Olds & StoUer In- 
ter-Rxchange, 7 P.2d 395, 119 Cal. 
App. 605. 

sa Ga.—Wheeler v. Poole, 50 S.R.2d 
326, 204 Ga. 477. 

Ky.—^Brown v. Union Cent. Life 
Ins. Co., 44 S.W.2d 614, 241 Ky. 
514. 

53 C.J. p 1014 note 61. 
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91. Md.—Cemy v. Cemy, 31 A-2d 
324, 181 Md. 586. 

53 C.J. p 1014 note 58. 

92. Ga.—Delaware Ins. Co. v. Penn¬ 
sylvania F. Ins. Co., 55 S.B. 330, 
126 Ga. 880, 7 AnuCas. 1134. 

Minn.—Schreiner v. Ranweller, 210 
N.W. 628, 169 Minn. 92. 

93. Ga.—^Delaware Ins. Co. v. Penn¬ 
sylvania F. Ins. Co., 55 S.E. 330, 
126 Ga. 380, 7 Ann.Cas. 1134. 
Petition held not subject to special 

demurrer because of failure to at¬ 
tach to it copy of deed as exhibit 
where petition seeking reformation of 
deed set forth a full description of 
land alleged to have been wrongfully 
inserted In deed, which had been 
signed in blank by plaintiff, and 
prayed that defendants be required 
to produce original deed at the trial. 
—^Parnell v. Wooten, 43 S.E.2d 673, 
202 Ga. 4<43. 

94. Ind.—Overly v. Tipton, 6^ Ind. 
410. 

96. U.S.—Uhlmann Grain Co. v. Fi¬ 
delity & Deposit Co. of Maryland, 
C.C.A.I11.. 116 F.2d 106. 

Cal.—^Pascoe v. Morrison, 25 P.2d 
9, 219 CaJ. 54. 

58 C.J. p 1014 note 57. 

96. DeL—Colvocoresses v. W. S. 
Wasserman'Co., 4 A. 2d 800, 2f4 Del. 
Ch. 63—Cblvocoresees v* W. S. 
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ment sought to be established as the real agree¬ 
ment was made before the writing was signed.^^ 
While it is necessary to state both the actual and 
executed agreements, a general statement, if com¬ 
prehensive and complete, is sufficient, although the 
proof may involve details.^8 xhe complaint need 
not allege in direct terms that an agfreement was 
made; the requirement of pleading is met if it 
appears reasonably and fairly from the facts stat¬ 
ed that, in effect, such an agreement is alleged.®^ 
The terms of the transaction as it occurred, and 
not the legal effect of the contract intended to be en¬ 
tered into by and between the parties, must be 
pleaded,1 although the requirement has been lim¬ 
ited to the appearance on the face of the complaint 
of the tenor of the instrument which a party seeks 
to have decreed by the court in substitution of the 
instrument as written.^ Thus, the construction of 
an instrument for the purpose of determining the 
necessity of reformation will be determined from 
the contract itself, and not from the statement of 
its legal effect in the pleading and it has been 
held to be not generally sufficient to allege that 
it was the intention of the parties to make an in¬ 
strument which would accomplish a stated object, 
and to ask the court to make an instrument that 
will accomplish that object^ 

Description of land. In a pleading seeking the 
reformation of an instrument with respect to a 
description of land contained therein, great par¬ 
ticularity of averment is required® A complaint 
for the reformation of a description of land con¬ 
tained in an instrument must show the original 
agreement, at least in so far as it relates to the de¬ 
scription,® and should point out wherein the de¬ 
scription in the instrument as written differs from 


the description as agreed on,*^ although it has been 
held that in an action to reform a deed so as to 
correct a mistake of the draftsman thereof in de¬ 
scribing the premises, there being no effort to re¬ 
form the agreement itself, it is not necessary to 
plead in detail the terms of the agreement leading 
up to the execution of the deed® The pleadings 
must describe the premises so as to render certain 
the location and the boundaries;® and a failure to 
do so renders the bill, complaint, or petition demur¬ 
rable for imcertainty.i® Material descriptions well 
pleaded, however, will render the pleading good 
against demurrer.^i A bill to reform a deed so 
as to compel a conveyance of the land actually 
sold, instead of the one described, is not demurrable 
as attempting to substitute a different tract of land 
for that soldi® 

Exhibits. A pleading filed for reformation 
should set forth all material exhibits in connection 
with the instrument!® A petition for reformation 
of deeds is not objectionable because it contains 
copies of all the deeds sought to be corrected.!^ 

§ 74. -Statement of Grounds for Refor¬ 

mation 

a. In general 

b. Mistake 

c. Fraud and inequitable conduct 

d Alternative allegations 

a. In Gleneral 

In order to state a good cause of action for reforma¬ 
tion of an Instrument the matters relied on as the ground 
for reformation must be alleged In clear and concise 
language. 

In order to state a good cause of action for ref- 


W&ssermaJi Co., 2 A.2d 296, 22 Del. 
Ch. 371. 

S3 CJr. p 1014 note 58. 

Oral agTeemeiit 

In grantee’s suit to reform a deed 
as to boundaries, averments that it 
was the understanding that grantor, 
since deceased, was to maJee deed 
sought to be reformed implied an 
oral agreement, and, hence, petition 
was not subject to demurrer for 
failure to state whether understand¬ 
ing was oral or written.—^Boddie v. 
Ridley, 28 S.R2d 773, 197 Ga. 221. 

97. Ga.—Sawyer Coal & Ice Co. v. 
Elnnett-Odom Co., 14 S.B.2d 879, 
192 Ga. 166. 

53 aJ. p 1014 note 59. 

:ttn h^d sufficient 

DeL—Colvocoresses v. W. S. Was- 
serman Co., 4 A.2d 800, 24 Del.Oh. 
53. , 

98. ' Oel,—Johnson v. Sun Realty Co., 
82 ^.2d 393, 188 CalJ^p. 296. 


99. Cal.—Johnson v. Sun Realty Co., 
supra. 

53 C.J. p 1014 note 61 [b], 

1. W.Va.—Oorpru Juris cited in Hall 
V. Reserve Gas Co., 163 S.E. 61, 
62. Ill W.Va. 594. 

53 C.J. p 1015 note 62. 

2. N.M.—Cleveland v. Bateman, 158 
P. 648, 21 N.M. 675, Ann.Cas.l918B 
1091. 

3. N.T.—Island Paper Co. v. Carthage 
Timber Corp., 218 N.T.S. 346, 128 
Misc. 246. 

4. Ga.—Helton v. Shellnut. 197 S.Bw 
287, 186 Ga. 185. 

53 C.J. p 1015 note 65. 

5. Ala.—Shamblee v. Wilson, 170 So. 
769, 233 Ala. 164. 

Ga.—Washington Mfg. Co. v. Wlck- 
ersham, 40 S.E.2d 206, 201 Ga. 635. 

53 O.J. p 1015 note 66. 
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6. Cal.—^Holson v. Butler, 218 P. 55, 
63 Cal.App. 69. 

53 C.J. p 1015 note 67. 

7. Cal.—^Holson v. Butler, supra. 

a Okl.—Ambrose v. Province, 800 
P. 758, 160 Okl. 120. 

9. Cal.—Weaver v. RatclifCe, 3 P.2d 
20, 116 CalA.pp. 513. 

53 C.J. p 1015 note 69. 
la Ga.—ISatterfleld v. Speir, 87 S.B, 
211, 112 Ga. 84. 

Utah.—Center Creek Water, etc., Co. 
V. liindsay, 60 P. 659, 21 Utah 192. 

11. Ala.—Greene v. Dickson, 24 So. 
422, 119 Ala. 346, 72 Ain.S.R. 920. 

63 aJ. p 1015 note 71. 

12. Ala.—Jones v. Johnston, 69 So. 
427, 193 Ala. 265. 

13. Ind.—Plowman y. Shidler, 86 
Ind. 484. 

14. Tex.—^Moxmger v. Daugherty, 
Civ.App., 138 S.W. 1070. 
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ormation of an instrument, the mistake, fraud, or 
inequitable conduct relied on as the ground for ref¬ 
ormation,^5 or the failure of the instrument, for 
either cause, to express the true agreement or 
transaction of the partiesi® or their real inten- 
tioni7 must be alleged. The groimds for reforma¬ 
tion should be set forth in clear and concise lan- 
guage.is A pleading which fails to allege any 
recognized ground for reformation fails to state 
a cause of action for reformation.i3 An allegation 
that an instrument was framed as it was through 
fraud and mistake, without a statement of facts on 
which fraud or mistake is based, is a mere con¬ 


clusion, and will not justify a reformation.^® 
b. Mistake 

In order to authorize the reformation of an instru¬ 
ment on the ground of mistake, the mistake should be 
clearly and distinctly pleaded, and the particular facts 
or circumstances constituting the mistake and showing 
the mutuality thereof must be alleged. 

A mistake, in order to authorize the reformation 
of an instrument, should be pleaded clearly,^! 
specifically,22 with particularity,^^ and with preci- 
sion,24 and should be distinctly charged,^® the 
particular mistake being set forth,2® how 

the mistake occurred,27 when the mistake oc- 


IB. Cal.—Abroma v. New York Life 
Ins. Co., 128 P.2d 391, 53 Cal.App. 
2d 764—Sorensen v. Commercial 
Credit Co., 60 P.2d 169, 16 Cal.App. 
2d 71—(Praters Glass & Paint Co. 
V. Southwestern Const Co., 290 P. 
46, 107 Cal.App. 1. 

na.—Camichos v. Diana Stores Corp., 
25 So.2d 864, 154 Fla. 349. 

Ga.—Hicks v. Smith, 54 S.E.2d 407 
205 Ga. 614—^Prince v. Friedman, 
42 )S.m2d 434, 202 Ga. 136—Salvagre 
Sales Co. v. Aarons, 181 S.R 584, 
181 Ga. 133—^Martin v. Turner, 143 
S.E. 239, 166 Ga. 293. 

Iowa.—Sargent v. American Ins. Co. 
of Newark, N. J., 261 N.W. 71, 217 
Iowa 225. 

Ky.—Combs v. American Ins. Co., 
177 S.W.2d 881, 296 Ky. 635— 
Tumer-Elkhorn Coal Co. v. Smith, 
109 S.W.2d 1212, 270 Ky. 466— 
Brown v. Union Cent Life Ins, Co., 
44 S.W.2d 614, 241 Ky. 614. 

Md.—Cerny v. Cemy, 31 A.2d 824, 181 
Md. 586. 

Minn.—Karger v. Wangerin, 40 N.W, 
2d 846, 230 Minn. 110. 

Nev.—^Dodge Bros. v. Williams Es¬ 
tate Co., 287 P. 282, 52 Nev. 364. 

N.T.—New York Trust Co. v. Uni- I 
versal Talking Mach. Co., 86 N.Y.S, 
60, 90 App.Div. 207—Selmar Garcige 
Corp. V. Rink Realty Corp., 102 
N.T.S.2a 666. 

N.C.—^Moore v. IPidelity & Casualty 
Co. of New York, 177 S.E, 406, 207 
N.C. 433. 

Ohio.-^ody v. Landis, 40 N.E.2d 209, 
68 Ohio App. 226. 

■Philippine.—^Bank of the Philippine 
Islands v. Laguna Cocoanut Oil Co. 
and Fidelity and Surety Co., 48 
Philippine 6. 

S.C.—^Blue Bird Ice Cream Co. v. 
American Employers’ Ins. Co. of 
Boston, Mass., 189 S.R 657, 182 S.C. 
384. 

Tenn.—Anderson v. Howard, 74 S.W. 
2d 887, 18 Tenn.App. 169. 

Tex.—Totton v. Smith, 118 S.W.2d 
517, 181 Tex. 219^-{West Am. Ins. 
Co. V. First State Bank of Rio 
Vista, C1V.APP., 213 S.W.2d 298— 
Home Ins. Co., New York, v. Pri- 
vitt. Civ App., 120 S.W. 2d 294, er- 
jror dismissed—Rio Grande Nat 


Life Ins. Co. v. Bandy, Civ.App., 
110 SW.2d 122. 

53 C.J. p 1016 note 88. 

Remote and intervening’pnrohasers 
The statute giving a remote pur¬ 
chaser the right to relief in all cases 
in which grantee in the deed contain¬ 
ing an erroneous description would 
be entitled to relief had effect of 
changing the rule making it neces¬ 
sary in a bill by a remote purchaser 
to allege that each intervening pur¬ 
chaser with such au erroneous de¬ 
scription must have participated In 
the mistake.—Skelton v. Tyner, 25 
So.2d 160, 247 Ala. 611. 

16. N.C.—^Burton v. Life & Casual¬ 
ty Ins. Co. of Tennessee, 162 S.R 
396, 198 N.C. 498. 

53 C.J. p 1016 note 89. 

17. Cal.—^Pascoe v. Morrison, 26 P. 
2d 9, 219 Cal. 54—Abroms v. New 
York Life Ins. Co., 128 P.2d 391, 
63 Cal.App.2d 764--Carr v. King, 
142 P. 131, 24 CalApp. 713. 

18. Ky.—Green v. George, 160 S.W. 
2d 364, 289 Ky. 833. 

53 C.J. p 1016 note 91. 

19. Ga.—Paris v. Treadaway, 142 
S,B, 693, 166 Ga. 138—Warren v. 
Harrison, 139 S.R 549, 164 Ga. 777. 

Failure to attach exhibit to contract 

(1) A writen contract will not be 
reformed because of failure to at¬ 
tach an exhibit, unless it is alleged 
that failure to do so has produced 
such a result as would authorize 
reformation under rules of law.— 
Prince v. Friedman, 42 S.R2d 434, 
202 Ga. 136. 

(2) Reformation of written con¬ 
tract of sale could not be granted at 
seller’s request on ground that an 
inventory of the goods conveyed by 
bill of sale was not attached to the 
contract, as provided therefor, in ab¬ 
sence of allegation that inventory 
was incorrect or that seller was not 
paid for all the merchandise reflect¬ 
ed by it.—Prince v. Friedman, supxa. 

2a Ark.—Bray v. Woodley, 268 S. 
W, 119, 162 Ark. 186. 
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21. Cal.—Corpus ^Turis dted in Mc¬ 
Clure V. Cerati. 194 P.2d 46, 61, 86 
Cal.App.2d 74. 

Del.—Home Life Ins. Co. of America 
V. McCams, 16 A.2d 587, 26 Del. 
Ch. 220. 

m.—^Midwest Tea Packing Co. v. 
Currier-Lee Warehouses, 88 N.B.2d 
529, 838 IllApp. 663. 

53 C.J. p 1016 note 96. 

22. Fla—^Bexley v. High Springs 
Bank, 74 So. 494, 73 Fla 422. 

Okl.—Cummins v. Houghton, 29 P.2d 
71. 167 Okl. 278. 

23. Ala—^Brumfleld v. Hall, 110 So. 
898, 215 Ala 515. 

24. Ala—Harper v. Kansas City 
Life Ins. Co., 199 So. 699, 240 Ala 
472—Atlas Assur. Co., Limited, of 
London, England, v. Byrne, 178 So. 
451, 235 Ala 281, followed in Bank¬ 
ers Fire & Marine Ins. Co. v. 
Byrne, 178 So. 452, 236 Ala 288, 
and London & Lancaster Ins. Co., 
Limited, of London, England, v. 
Byrne. 178 Bo. 453, 235 Ala 292. 

Ga—Wheeler v. Poole, 60 S.E.2d 326, 
204 Ga 477—^Brooks v. North¬ 
western Mut. Life Ins. Co., 18 S.E. 
2d 860, 193 Ga 622. 

53 C.J. p 1016 note 98. 

25. Ga—JWheeler v. Poole, 50 S.R2d 
326, 204 Ga 477—Brooks v. North¬ 
western Mut. Life Ins. Co., 18 S.B. 
2d 860, 193 Ga 522. 

53 C.J. p 1016 note 99. 

sa Ga—Wheeler v. Pools, 50 S.E.2d 
326, 204 Ga 477—Brooks v. North¬ 
western Mut. Life Ins. Co., 18 S.E. 
2d 860, 193 Ga 622—Helton v. 
Shellnut 197 S.R 287, 186 Ga 186. 
63 C.J. p 1017 note 1. 
aUstake, as alleged, held not one of 
identity but one of description 
Pa—Marshall v. Keystone Mut. C^. 
Co., 64 PaDist. & Co. 391, 66 Dauph. 
Co. 848. 

27. CaL—Corpus Juris dted in Mc¬ 
Clure V. Cerati, 194 P.2d 46, 61, 86 
Cal.App.2d 74. 

Ga—Wheeler v. Poole, 60 S.E.2d 326, 
204 Ga 477—^Brooks v. Northwest- 
I em Mut. Life Ins. Co., 18 6JSL2d 
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curred,^^ and why it occurred.^® The particular 
facts or circumstances constituting the mistake must 
be pleaded a mere allegation that a mistake 
was made, without allegation of facts tending to 
show it, is insufficient.^! However, the use of the 
word '‘mistake” has been held not necessary,^2 
and it is sufficient if the facts alleged, or the in¬ 
ference to be drawn from them, by fair intendment 
shows mistake.2S Likewise it has been held that, 
although a pleading for reformation is not in the 
accurate and technical form which is desirable, it 
is sufficient if the question whether there was a mis¬ 
take is substantially presented, so that it cannot 
be misapprehended.^^ It has been held that it 
must appear from the pleading that the mistake is 
material,25 and that it was in existence at the time 
of the execution of the instrument^® A pleading 


which alleges that certain property was bought, 
but that by mutual mistake of the parties and the 
scrivener the agreement specified only a part there¬ 
of, sufficiently alleges that such mistake existed 
at the time when the agreement was made.®^ 

Mutuality. Where reformation is sought on the 
ground of a mutual mistake, the pleading must al¬ 
lege or show that the mistake was mutual,2® and, irr 
the absence of an allegation of mutuality of mis¬ 
take, the pleading is demurrable.22 Great partic¬ 
ularity of averment is required to authorize the 
reformation of a written contract for mutual mis¬ 
take,and a distinctly accurate allegation concern¬ 
ing the mutual mistake of the parties is necessary' 
for the reformation of a deed.^^ The mutual mis¬ 
take, or circumstances from which it can be readily 
inferred, should be alleged with precision and dear- 


860, 193 Ga. 522—^Helton v. Shell- 
nut, 197 NE. 287. 186 Ga. 185. 

63 C.J. p 1017 note 2. 

28. Cal.—^McClure v. Ceratl, 194 P.2d 
46, 86 Cal.App.2d 74. 

29. Cal.—^McClure v. Ceratl, supra. 
Ga.—Wheeler v. Poole, 60 S E 2d 826, 

204 Ga. 477. 

63 C.J. p 1017 note 2. 

30. Cal.—Johnson v. Sun Realty Co., 
32 P.2d 393, 138 Cal.App. 296. 

Ky.—Brown v. Union Cent'Life Ins. 

Co.. 44 S.W.2d 514, 241 Ky. 614. 

53 C.J. p 1017 note 3, p 1019 note 25. 

31. Cal.—Corpus OPuris oited in Mc¬ 
Clure V. Ceratl, 194 P.2d 46, 51, 86 
CaJ.App.2d 74. 

53 CJ. P 1017 note 4. 

32. HI.—^Uarst v. Lan^r, 10 !N'.E.2d 
659, 367 Ill. 119. 

Okl.—Welch V. Ruby. 198 P.2d 432, 
200 Okl. 586. 

53 aj. p 1017 note 6. 

33. HI.—^Darst v. Lang', 10 N.E.2d 
659, 367 Ill. 119. 

53 C.J. p 1017 note 6. 

34L Me.—a?ucker v. Madden, 44 Ma 
206. 

N.J,—Cochran v. Burns, 107 A. 476, 
91 N.J.BQ. 7. 

Cal.—Auerbach v. Healy, 161 P. 
1157, 174 Cal. 60. 

53 CU. p 1017 note 8. 

36. HI.—^Midwest Tea Packingr Co. 
V. Currier-Lee Warehouses, 88 NJB2. 
2d 529, 338 HlA.pp. 663. 

87. Ind.—Doell v. Schrier, 75 N.E. 
606^ 36 ZndJMDP. 263. 

88. , Ala—Webb v. Sprott. 144 So. 
569, 225 Ala 600. 

Fla—Continental Casualty Co. v. 

City of Ocala, 149 So. 381, 111 Fla 
-269.:^^ ^ 

HL—Midweht Tea Packing Co, v. 
Currier-Lee Warehoiises, 88 N.E.2d 
829; 838 HlJlpp. 663. 

Oil ft Gas Co. v. Allen, 
236 Ky. 767. 


Md.—Cemy v. Cemy, 31 A.2d 824, 181 
Md. 586. 

N.J.— Binns v. Csik, 8 A.2d 224, 126 
2Sr.J.Eq. 130. 

53 C.J. p 1017 note 12. 

Pleadings held sufldoieiLt as allegring 
mutual mistake 

(1) In general. 

Del.—^Home Life Ins. Co. of America 
v. McCams, 16 A.2d 587, 25 Del.Ch. 
220 . 

Mo.—Oliver-Finnle Co, v. Ozark 
Mountain Canning Co., App, 101 
S.W.2d 89. 

Tex.—Olvey v. Jones, Civ.App., 134 
S.W.2d 845, affirmed 166 B.W.2d 
977, 137 Tex. 639—Whlttingrton v. 
Glazier, Civ.App., 81 S.W.2d 643, 
error refused—Smith v. Gilbert, 
Civ.App., 32 S.W.2d 901, affirmed 
Gilbert v. Smith, Com.App., 49 S. 
W.2d 702, 86 A.L.R. 445. 

53 C.J. p 1018 note 24 [a]. 

(2) In description of property in 
deed. 

Ala—Gilmore v. Sexton, 49 So. 2d 157, 
254 Ala 560. 

Ariz.—Home Owners' Loan Corp. v. 
Bank of Arizona 94 P.2d 437, 54 
Ariz. 146. 

Mo.—^McCormick v. Edwards, 174 S. 

W.2d 826, 361 Mo. 1017, 

Or.—^Brown v. Briggs, 292 P. 1034, 
134 Or. 184. 

53 Cjr. p 1018 note 24 [aJ (4). 

(3) In description of property in 
mortgage.—^Ikard v. Empire Guano 
Co., 173 So. 87, 233 Ala 679—Chris¬ 
topher V. Goode, 146 So. 881, 226 Ala 
338. 

(4) In inclusion of provisions in 
written contract.—Cox v. Shannoa 
Tex.Civ.App., 141 S.W.2d 412, error 
dismissed, Judgment correct 

(5) In omlasipn of terms from in¬ 
surance policies. 

U.S.—-Eorkner v. Twin City F. Ins. 
Co., G.CAJKy., 19 F.2d 419L 
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Cal.—Cantlay v. Olds ft Stoller Inters 
Exchange, 7 P.2d 396, 119 Cal.App 
605. 

(6) As to meaning of words. 

Mich.—Scott v. Grow, 3 !N‘.W.2d 254, 
801 Mich. 226, 141 A.L.R. 819. 
N.J.—Nazarro v. Globe & Republic 
Ins. Co. of America 194 A. 141, 122 
N.J.Bq. 361. 

Pleadings held insufficient to idiow 
mutual mistake 

(1) In general.—Crawford v. Chat¬ 
tanooga Sav. Bank, 78 So. 58, 201 Ala. 
282—63 C.J. p 1018 note 24 [b3. 

(2) In contracts. 

Cal.—^Knerr v. Baruch Corp., 118 P.2d 
488, 47 CaLApp.2d 601. 

Colo.—^Muchow V. Central City Gold 
Mines Co., 65 P.2d 702, 100 Colo. 
68 . 

Tex.—^Byrd v. Crazy Water Co., Civ. 

App., 140 S.W.2d 334. 

63 C.J. p 1018 note 24 [b] (1). 

(8> In insurance policy.—^Lawson 
v. Twin City Fire Ins. Co., D.CXKy., 
2 P.Supp. 171. 

(4) In lease.—^Midwest Tea Pack- 
j ing Co. V. Currier-Lee Warehouses, 88 
N.E.2d 529, 338 Ill.App. 663—53 C.J. 
p 1018 note 24 [b] (8). 

39. Fla.—Continental Casualty Co. 
V. City of Ocala, 149 So. 881, 111 
Fla. 209. 

63 C.J. p 1017 note 13. 

40. Ala.—^Ballentine v. Bradley, 182 
So. 399, 236 Ala. 326—Collier v. Og- 
burn-Davison Co., 164 So. 741, 231 
Ala. 344—Amberson v. Patterson, 
150 So. 358, 227 Ala. 897*—Obrpus 
Juris dted in Webb v. Sprott, 144 
So. 569, 572, 225 Ala. 600—^J€unper 
T. Rice, 78 So. 928, 201 Ala. 679. 

4L Ala.—Corpus Juris dted In 
Webb V. Sprott, 144 So. 669, 672, 
225 Ala. 600. 

Ark.—Storthz v. Bank of England, 
‘ 185 SW, 784, 123 Ark. 46L 
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ness, ^2 otherwise the pleading is demurrable.^^ 
Accordingly, it has been held necessary to aver 
facts showing how the mistake was made, whose 
mistake it was, and what brought it about, so that 
the mutuality may appear and an allegation of 
mutual mistake, without allegation of facts tend¬ 
ing to show mutuality, has been held to be but a 
legal conclusion's Some authorities hold that it 
is sufficient if the pleading, while not expressly 
or in terms alleging the mutuality of the mistake, 
alleges facts from which the mutuality of the mis¬ 
take is necessarily or fairly inferable and aver¬ 
ments only substantially showing mutuality have 
been held goocL^^ it is not necessary to allege that 
the mutual mistake constitutes a cloud on plaintiffs 
title.^^ In an action to reform an instrument so as 
to correct a mistake of the draftsman in the re¬ 
duction of the agreement to writing, the view has 
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been taken that it is not necessary to allege that 
the mistake was mutual where there was no mis¬ 
take as to the agreement^^ In the absence of 
demurrer, every reasonable inference will be made 
in favor of the pleading.50 

c. Frand and IneiiTiitable Oondnct 

Where the ground of reformation relied on 1$ mistake 
on one side and fraud or inequitable conduct on the oth¬ 
er, the facts and circumstances constituting the fraud 
or Inequitable conduct should be set forth specifically and 
with certainty and particularity, and while a general al¬ 
legation of fraud Is In Itself Insufficient, the pleading is 
sufficient If the facts alleged, or the Inference to be drawn 
from them, by fair Intendment show fraud. 

When the ground of reformation relied on is mis¬ 
take on one side and fraud or inequitable conduct 
on the other, the facts and circumstances constitut¬ 
ing fraud or inequitable conduct should be set forth 
specifically,^! and, further, should be set forth with 


42. Ala.—Corpus Jnzis eited In iWebb 
V. Sprott, 144 So. 569, 572, 225 Ala. 
600. 

53 C.J. p 1017 note 16. 

43. Ala.—Corpus Juris oited In Webb 
V. Sprott, 144 So. 569, 572. 226 Ala. 
600. 

Ind.—^Nicholson v. Caress, 59 Ind. 39. 

44. Cal.—Corpus Juris cited in Mc¬ 
Clure V. Cerati, 194 P.2d '46, 51, 86 
Cal.App.2d 74—Johnson v. Sun Re¬ 
alty Co., 32 P.2d 393, 188 Cal,App. 
296—^Weaver v. Ratcliite, 3 P.2d 
20. 116 Cal.App. 618. 

Oa.—Hill V. Agnew, 84 'S.BJ.2d 702, 

199 Ga. 644. 

53 C.J. p 1018 note 18. 

AUesration held sufficient 
Ga.—^McCollum v. Loveless, 200 S.B. 
115, 187 Ga. 262. 

45. Ga.—Wheeler v. Poole, 60 S.K2d 
326, 204 Ga. 477. 

Tex.—^Dalton v. Dalton, CIv.App., 43 
S.W. 241. 

46. Ala.—Clipper v. Gtordon, 44 So. 
2d 676, 263 Ala. 428—Phoenix Chair 
Co. V. Daniel, 156 So. 363, 228 Ala. 
579. 

Okl.—Welch V. Ruby, 198 P.2d 482, 

200 Okl. 586. 

53 C.J. p 1018 note 20. 

47. Cal.—Seegelken v. Corey, 28 P. 
849, 93 Cal. 92. 

53 C.J. p 1618 note 21. 

48. Tex.—^Howard v. Young, Civ. 
App., 210 S.W.2d 241, error refused 
no reversible error. 

46. J|1L—Koch V. Streuter, 76 N’.B. 
1049, 218 ni. 546, 2 L.R.A.,K.S., 
210 . 

N.T.—Phlodur, Inc., v. Lewis Appar¬ 
el Stores. 67 N.T.S.2d 911, 188 
•Misc. 438—Selmar dai^ge Corp. v. 
Rink Realty Corp., 102 N.Y.S.2d 
666—^Blanc v. John King Bldg. 
Corp.,. 83 N.Y.S.2d 719. 

Okl.—Crabb v. Ch^inn. 80 P.2d.658, 


188 Okl. 138—^Ambrose v. Province, 
300 P. 758, 150 Okl. 120. 

63 C.J. p 1017 note 12 ta]. 

Mistake of draftsman or scrivener as 
unilateral or mutual mistake see 
supra § 28. 

Sepresentation of parties by drafts¬ 
man 

(1) Where bill to reform descrip¬ 
tion of deed avers that parties had 
agreed on sale of specific piece of 
property, and through a mistake in 
description, more or less property 
than agreed on is included in the 
deed, mutuality of mistake is made 
to appear, and it matters not whom 
the draftsman represented or that 
one of the parties wrote the deed.— 
Clipper V. Gordon. 44 So.2d 576, 253 
Ala. 428. 

(2) So bill seeking reformation of 
mortgage and foreclosure as reform¬ 
ed alleging that numbers of town¬ 
ship and range had been transposed 
through mistake of party writing 
mortgage was held sufficient to al¬ 
lege mutuality of mistaJke.—^Foster 
V. WUliamson, 174 So. 232, 234 Ala. 
144. 

(3) Petition alleging that, un¬ 
known to the parties, scrivener who 
drew up contract made an inadver¬ 
tent mistake was sufficient allega¬ 
tion of mutual mistake to set forth 
a cause of action for reformation.— 
Mulkey v. Spicer, 43 S.E.2d 661, 202 
Ga. 692—^Martin v. Oakhurst Devel¬ 
opment Corp., 29 S.E.2d 17 9^ 197 Ga. 
288—^Pirst Nat. Bank of Rome v. 
Howell, 23 S.E.2d 416, 195 Ga. 72— 
Harper v. Gleaton, 152 S.B. 70, 170 
Ga. 40. 

(4) But a petition for reformation 
of a deed on ground of mutual mis¬ 
take arising by reason of scrivener's 
error in the description, or on 
ground that the mistake in the de¬ 
scription arose by reason of misrep¬ 
resentations to the scsrivenw by 
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grantee's agent, was subject to at¬ 
tack on general demurrer as not 
stating a cause of action, since the 
mistake was not mutual if the mis¬ 
take in the deed arose by such mis¬ 
representations.—W. P. Brown & 
Sons Lumber Co. v. Echols, 36 S.B. 
2d 762, 200 Ga. 234. 

(6) According to some authority, 
however, where the mistake relied 
on to authorize reformation is sole¬ 
ly that of the scrivener, it must be 
alleged that he represented both par¬ 
ties in order to show that the mis¬ 
take is mutual.—McCormick v, Ed¬ 
wards. 174 S.W.2d 826, 351 Mo. 1017 
—53 aj. p 1018 note 18 [aj. 

(6) But where It is alleged that 
the parties Intended to convey cer¬ 
tain land in accordance With a pre¬ 
vious agreement, and by mutual mis¬ 
take failed to do so, the agency of 
the scrivener Is unimportant.—^Mc¬ 
Cormick V, Edwards, 174 S.W.2d 826, 
351 Mo. 1017. 

(7) Where the bill alleged that the 
mistake was on the paj*t of the 
scrivener and due to his inadvertence 
or misapprehension, but did not show 
that the scrivener was the agent of 
both parties, It must be held, con¬ 
struing the pleadings most strong¬ 
ly against complainant, that he was 
complainant's agent alone.—Cudd v. 
Wood, 86 So. 52, 206 Ala. 682. 

50. Or.—Osborn v. Ketchum, 35 P. 

972, 25 Or. 352. 

53 C.J. p 1018 note 22. 

51. Ky.—Brown v. Union Cent. Life 

Ins. Co., 44 S.W.2d 514, 241 Ky. 

514. 

Minn.—Schreiner v. Ranweller, 210 

N.W. 628. 169 Minn. 92. 

N.T.—^Harrington v. Tracy, 16 N.T.S. 

2d 1011, 258 App.Div. 863. 

Ohio.—^Romanowskl v. Dzledzlcfai/ 

172 N.E. 446, 35 Ohio App.. 384w' 
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certainty52 and with particu'larity.53 Thus, a gen¬ 
eral allegation of fraud, without a statement of the 
circumstances constituting it, has been held in¬ 
sufficient but no express form of words is 
necessary to set out the various elements 
constituting fraud,56 and the pleading has been 
held to be suflScieht if the facts alleged, or the 
inference to be drawn from them, by fair intend¬ 
ment show fraud,66 even without an express charge 
of fraud,67 or if it shows by direct averment that 
by reason of defendant’s fraud the executed agree¬ 
ment is not the real agreement.68 The requirement 
is that the pleading of the party seeking reforma¬ 
tion allege that his misconception originated in the 
fraud of the opposing party,63 or that the repre¬ 
sentations inducing the execution of the instrument 
were false,®® that the person making the state¬ 
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ments, or the person responsible for them, knew 
them to be imtrue®! or had a reckless disregard as 
to their truth or falsity,®^ that the pleader did not 
know of their falsity,®® that they were made for 
the purpose of inducing the pleader to sign the in¬ 
strument,®^ and were relied on by the pleader,®6 
that he was misled thereby®® and damaged,®7 and 
that he complained within a reasonable time after 
discovery of the fraud.®® If the pleader relies 
for his ground on a mistake on his part, known to, 
or suspected by, the other party, the facts showing 
a mistake of that character must likewise be al¬ 
leged.®® Pleadings which have been held good as 
against demurrer include those which contain aver¬ 
ments of mistake on one side, and, on the other 
side, allegations of collusion of complainant’s agent 
with defendant,70 of fraud on the part of petition- 
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FleadinsTB held snfflolent as alleg- 
iasr mistake on one side and ftand 
or ineq.Tiita'ble condnct on other 
U.S.—Hesmolds Metals Co. v. Metals 
Disintegratingr Co., B.C^.J., 8 RR. 
D. 349, affirmed, CJL, 176 P.2d 90. 
Ala.—Gilmore v. Sexton, 49 So.2d 
157, 254 Ala. 560—^Ikard v. Empire 
Guano Co., 173 So. 87, 233 Ala. 579. 
Ky.—^Kentucky Home Mut. Life Ins. 
Cto. V. Marshall, 163 S.W.2d 45, 291 
Ky. 120. 

Mo.—Oliver-Finnie Co. v. Ozark 
Mountain Cannmsr Co., App., 101 S. 
W.2d 89. 

N.C,—Grisrgrs v. Griggs, 11 S.E.2d 
878, 218 N.C, 574. 

Tenn.—^Merriam v. National Life & 
Accident Ins. Co., 86 S.W.2d 566, 
169 Tenn. 291—Woodfln v. Neal, 
66 S.W.2d 212, 16 TenmApp. 481. 

53 C.J. p 1019 note 45 [a]. 

Pleadings held not sufficiently to al¬ 
lege mistake on one side and fraud 
or inequitable conduct on other 
Cal.—^McClure v. Cerati, 194 P.2d 46, 
86 Cal.App.2d 74—Carr v. King, 142 
P, 131, 24 Oal.App. 713. 

Ga.—W. P. Brown & Sons Lumber 
Co. V. Echols, 36 S.E.2d 762, 200 
Ga. 284, 

N.C.—Griggs V. Griggs, 197 S.E. 166, 
213 N.C. 624. 

Pleadings held suffloient as alleging 
firaud in 

(1) Representing that conveyance 
wfiLS merely a trust deed to secure an 
indebtedness.—Kemp v. Funderburk, 
30 'S.R2d 165, 224 N.C. 353. 

(2) Omitting clause when draft¬ 
ing contract.—Oliver-Finnie Co. v. 
Ozark Mountain Canning Co., Mo. 
App., lOi S.W.2d 89. 

(3> Written contract. 

OaL—Johnson, v. Sun Realty Co., 32 
P.2d 393, 138 CalA.pp. 296. 
Ky.-^Son v. Richerson, 193 S.W.2d 
441, 391 Ky. 837. 

Other pleadings held sufficient 
see 58i<S.J< p 1019 note 44 £a]. 


Pleadings held insufficient to show 
fraud in 

(1) Agreement relating to man¬ 
agement of apartment building.— 
McGregor v. McGregor, 48 So.2d 312, 
254 Ala. 378. 

(2) Building contract.—Knerr v. 
Baruch Corp., 118 P.2d 488, 47 Cal. 
App.2d 601. 

(3) Leasa 

Cal.—Carr v. King, 142 P. 181, 24 Cal. 
App. 713. 

Pa.—Scarlata v. American Bowling 
Club, 68 Pa.Dist. & Co. 294. 

(4) Other pleadings held insuffi¬ 
cient see 53 C.J. p 1019 note 44 [b]. 

Ck>mplalnt held not to idiow that 
confidential relationsliip existed be¬ 
tween persons executing instruments 
and persons benefited thereby.—Wil¬ 
son V. Cooper, 15 P.2d 174, 126 Cal. 
App. 607. 

52. Cal.—^Kent v. Snyder, 30 Cal. 

666 . 

Md.—^Boyle v. Maryland State Fair, 
134 A. 124, 150 Md. 388. 

53. Md.—^Boyle v. Maryland State 
Fair, supra. , 

54. N.T.—^Harrington v. Tracy, 15 
N.T.S.2d 1011, 268 App.Div. 863, 

Pa.—-Hanna v. Oldach, 60 A.2d 699, 
160 Pa.Super. 190. 

68 C.J. p 1019 note 30. 

Mere faUuze to issue policy re¬ 
quested by Insured does not neces¬ 
sarily constitute fraud or actionable 
mistake, and it must be alleged that 
insurer knew or should have known 
that insured would not examine pol¬ 
icy, or that insurer took affirmative 
action to prevent su<^ examination. 
— Te,tZ V. Atlas AlSsut. Co., 137 P.2d 
483, 58 Cal.App.2d 696. 

55a Mo.-^Oliver-Finnie Co, v. Ozark 
Mountsiu Canning Co., App., 101 S. 
W.2d 89. 

56. Cal.—Robertson v. Melville, 212 
P. 723, 60 Cal.App. 354. 

53 C.J. p 1019 note 31. 
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57. Cal.—^Robertson v. Melville, su- 
pra. 

53 C.J. p 1019 note 31. 

58. Cal.—^Johnson v. Sun Realty Co., 
32 P.2d 393, 138 Cal.App. 296. 

59. Or.—^Lange v. Allen, 261 P. 715, 
120 Or. 96. 

58 C.J. p 1019 note 33. 

60. N.C.—Kemp v. Funderburk. 30 
S.E.2d 166, 224 N.C. 863. 

53 C.J. p 1019 note 34. 

61. Md.—^Boyle v. Maryland State 
Phir, 134 A. 124, 160 Md. 333. 

N.C.—^Kemp v. Funderburk, 80 S.E. 
2d 156, 224 N.C. 363. 

62. N.C.—^Kemp v. Funderburk, su¬ 
pra. 

63. Ga.—S. A Lynch Enterprise Fi¬ 
nance Corporation v. Realty Const. 
Co., 168 S.E. 782, 176 Ga. 700. 

64. N.C.—^Kemp v. Funderburk, 80 
S.E.2d 155, 224 N.C. 353—Calkins 
Dredging Co. v. State, 181 S.E. 
665, 191 N.C. 248. 

65. Cal.—McClure v. Cerati, 194 P. 
2d 46, 86 CaJ.App.2d 74. 

N.T.—^Harrington v. Tracy, 15 N.T* 
S.2d 1011, 268 App.Div. 863. 

N.C.—^Kemp v. Funderburk, 80 S.E. 

2d 165, 224 N.C. 363. 

53 C.J. p 1019 note 37. 

66. Minn.—Schreiner v. Ranweiler^ 
210 N.W. 628. 169 Minn. 92. 

67. N.C.—Kemp v. B*underburk, 80 
S.E.2d 155, 224 N.C. 363. 

68. Gku—S. A Lynch Enterprise Fi¬ 
nance Corporation v. Realty Const. 
Co., 168 S.E. 782, 176 Ga. 700. 

69. Cal.—Auerbach v. HeaJy, 161 P. 
1167, 174 Cal. 60—Goodfellow v* 
Barritt. 20 P.2d 740, 180 Cal.App. 
548. 

53 C.J. p 1019 note 39. 

70. Ala.—EUnney v. Ensminger, & 
So. 72, 87 Ala. 840. 
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er’s attorney, known to the attorney for defend- 
antj^l of the fraudulent insertion of provisions, 
or of the overvaluation of insured property.^* 

d. Alternative Allegations 

Mutual mistake and mistake on one side and fraud 
on the other may be pleaded In the alternative. 

In an action to reform, mutual mistake and mis¬ 
take on one side and fraud on the other may be 
pleaded in the alternative.'^^ 

§ 75. — Prayer for Relief 

If the evident object of a pleading Is reformation, It 
Is not defective for that purpose because of the lack of a 
specltlc prayer therefor. A bill may pray for alternative 
relief. 

If the evident object of a pleading, as shown 
by its averments, is reformation, it is not defective 
for that purpose because of the lack of a specific 
prayer therefor,'?^ although in such case reforma¬ 
tion must be made an issue by the pleadings.*^® A 
petition for reformation of a deed by including 
therein a reservation of certain property is not 
subject to exception even though the prayer does 
not specifically describe such property where the 
, property is described with particularity and cer¬ 
tainty in the petition itself.'^'^ It has been held that 


there is no inconsistency in a prayer for the refor¬ 
mation or partial cancellation of a deed so as not 
to embrace complainant’s land, and to enjoin pros¬ 
ecution of a suit at law for the recovery of the 
land.78 

Alternative relief. A bill praying for a refor¬ 
mation of a deed of a trustee, so as to make it con¬ 
form to the trust deed, and, in the alternative, for 
a reformation of the original trust deed, if the 
court should conclude that it did not properly de¬ 
scribe the land, has been held good as against a 
demurrer.79 

§ 76. Cross Bill, Cross Complaint, or Coun¬ 
terclaim for Reformation 

Reformation at the Instance of a defendant may be 
made by alleging the ground and asking affirmative re¬ 
lief by a cross bill, cross complaint, cross petition, cross 
action, cross claim in the answer, or counterclaim con¬ 
taining averments Justifying It. 

Reformation at the instance of a defendant may 
•be made by alleging the ground and asking aflSrma- 
tive relief by a cross bill,®^ cross complaint,^! 
cross petition,^^ cross action,^3 cross claim in lie 
answer,84 or counterclaim.In order to justify 
the relief, the pleading must contain averments jus¬ 
tifying it,*6 setting up facts on which the equi- 


71. Ga.—^Thompson v. Thompson, 46 
S.K2d 632, 203 Ga. 128. 

72. Ga.—^Prater v. Bennett 25 S.E. 
610, 98 Ga. 413. 

Ind.—Koons v, Blanton, 27 N.R 334, 
129 Ind. 383. 

73. U.S.—^Home Ins. CO. v. Virglnia- 
Carollna Chemical Co., CC.S.C., 109 
F. 681. 

74. Ala.—Great Atlantic & Pacific 
Tea Co. v. Engrel Realty Co., 2 So. 
2d 425, 241 Ala. 236. 

53 C.J. p 1019 note 47. 

76. Ala.—^Floyd v. Andress, 20 So. 

2d 831, 246 Ala. 801. 

Ark.—^Troupe v. Ancrum, 225 S.W. 9, 
146 Ark. 36. 

53 C.J. p 1020 note 71. 

Relief grrantable under prayer see 
infra § 86. 

76. N.C.—^Burton v. Tennessee L., 
etc.. Ins. Co., 152 S.E. 396, 198 
N.C. 498. 

63 C.J. p 1021 note 72. 

77. La.—Raney v. Gillen, App., 81 
So.2d 495. 

78. Ala.—Stover v. HIU, 94 So. 826, 
208 Ala. 575. 

79- Miss.—Jones v. Levy, 46 So. 825, 
92 Miss. 551. 

80. Ala.—^Floyd v. Andress, 20 So. 

2d 331, 246 Ala. 30L 
53 C.J. p 1022 note 88. 

Oeaeiral prayer 

In suit for sale of land for di¬ 


vision amonsT joint owners, reforma¬ 
tion of deed to plaintifC could be 
granted under general prayer of 
cross bill for relief.—^Floyd v. An¬ 
dress, supra. 

81. Cal.—Murphy v. Lacey, 266 P. 
535, 204 Cal. 94—Hanlon v. West¬ 
ern Loan & Bldg. Co., 116 P.2d 465, 
46 CalALpp.2d 580. 

82. Iowa.—Markley v. Lockwood, 
176 N.W. 294, 188 Iowa 357. 

Mo.—Crawford v. Amusement Syn¬ 
dicate Co., 37 S.W.2d 681. 

53 C.J. p 1022 note 90. 

83. Ga.—Steadham v. Cobb, 196 S.B. 
730, 186 Ga. 30. 

84. Fla.—Chase v. SuUlvan, 126 So. 
359, 99 Fla. 202. 

86. N.J.—Massari v. Elnsiedler, 78 
A.2d 572, 6 N.J. 308—Camden Safe 
Deposit & Trust Co. v. Warren, 187 
A. 651, 121 141. 

N.T.—Smith V. McCorkle, 8 N.T.S. 
2d 631, 264 App.Div. 682—Bank of 
Manhattan Trust Co. v. Twenty- 
One Sixty-Six Broadway Corpora¬ 
tion, 256 N.Y.S. 553, 142 Misc. 910, 
affirmed 258 N.T.R 1046, 236 App. 
Dlv. 781. 

N.C.—Lawrence v. Heavner, 61 S.R 
2d 697, 232 N.C. 667. 

Wis.—Milwaukee County v. Badger 
Chair & Furniture Co., 269 N.W. 
659, 228 Wls. 118. 

53 O.J. p 1022 note 92. 

88, Ala.—Owen v. Montgomery, 161 
So. 816. 230 Ala. 574. 
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Construction of pleading 

(1) In determining whether a 
cross complaint states a cause of ac¬ 
tion for reformation, it Is to be lib¬ 
erally construed.—Spirt v. Albert, 
146 A. 717, 109 Conn. 292. 

(2) On demurrer, the allegations 
of the cross action must be con¬ 
strued most strongly against de¬ 
fendant.—Crawford v. Schaefer, 181 
S.R 587, 181 Ga. 221. 

Pleadings held sufficient 

(1) To state cause of action for 
reformation. 

Ala.—Floyd v. Andress, 20 So.2d 881, 
246 Ala. 301. 

Cal.—California Trust Co. v. Cohn, 
7 P.2d 397. 214 Cal. 619—McCune 
v. Harris, 50 P.2d 837, 9 Cal.App.2d 
719—California Trust Co. v. Cohn, 
48 P.2d 744, 9 CaLApp.2d 83. 

Ga.—Hill V. Agnew, 44 S.E.2d 653, 
202 Ga. 769—Gibbs v. H. T. Hen¬ 
ning Co., 7 S.E.2d 288, 189 Ga. 675 
—Steadham v. Cobb, 196 S.E. 780, 
186 Ga. 30. 

Kan.^Pederai Land Bank of Wichita 
V. Bailey, 134 P.2d 409, 166 
464. 

N.T.—Winthrop Products* Corp. v. 
Damsky, 87 N.Y.S.2d 640, 275 App. 
Div. 756. 

N.C.—Lawrence v. Heavner, 61 S.E. 

2d 697, 232 N.C. 567. 

Wis.—Milwaukee Coimty v. Badger 
Chair & Furniture Co., 269 N.W. 
659, 223 Wls. 118. 
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table jurisdiction depends,*^ and alleging either 
fraud or mistake as a ground for relief and de¬ 
nials in plaintifFs reply to defendant's cross com¬ 
plaint against additional defendants cannot be in¬ 
fused into the cross complaint to sustain it when 
attacked by demurrer of the additional defend¬ 
ants.®® A cross bill which seeks a reformation 
and also seeks a cancellation of the contract on the 
basis of the same facts alleged to support refor¬ 
mation without praying for relief in the alterna¬ 
tive is inconsistent.®® Even if under the allega¬ 
tions of the answer stating a cause of action and 
praying for reformation defendant may not be 
entitled to rescission or cancellation as also prayed, 
the pleading is not for that reason subject to gen¬ 
eral demurrer.®^ 

§ 77. Plea or Answer 

a. In general 

b. Asking for reformation 


a. In General 

Pleas and answers In suits for the reformation of 
instruments must put In issue the essential allegations 
of the pleading seeking reformation and plead facts con¬ 
stituting a defense. 

General rules have been applied with respect to 
the necessity and sufficiency of pleas and answers 
in actions or suits for reformation of instruments.®^ 
The plea or answer must put in issue the essential 
allegations of the pleading seeking reformation.®® 
In order to be available, a defense must be plead¬ 
ed ;®4 and this rule has been applied to the de¬ 
fenses of estoppel,®® of laches,®® of the statute of 
limitations.®'^ of the statute of frauds,®® and of 
want of consideration.®® In a suit to reform a 
deed, a defendant who interposes the defense of 
‘being a bona fide purchaser must allege of what 
estate his grantor was seized and in possession."^ 
Third persons cannot intervene and complain of 
the reformation unless they plead and prove that 


(2) To make out prima facie case 
of materiality of alleged mistake to 
support reformation sufficient to 
withstand demurrer.—^Holcomb v. 
Beckham. 51 So.2d 24, 255 Ala. 206. 

(3) As against special demurrer.— 
Steadham v. Cobb, 196 S.E. 730, 186 
Oa. 30. 

(4) To cUlege facts showing mis¬ 
take of purchaser under contract to 
convey realty, cmd knowledge or sus¬ 
picion of vendor of such mistake as 
to land to be conveyed.—Carpenter v. 
Frolofl, 86 P.2d 691, 30 Cal.App.2d 
400. 

(5) Ajs not showing negligence on 
part of pleader barring relief.— 
Gibbs V. H. T. Henning Co., 7 S.E. 
2d 238, 189 Ga. 675. 

(6) To show that, xmless equita¬ 
ble relief was granted, mutual mis¬ 
take would result in gross injustice 
to defendant, and unconscionable ad¬ 
vantage to plaintiff.—Gibbs v. H. T. 
Henning Co., supra. 

(7) To show particular mistake 
and how it occurred and what pro¬ 
vision was omitted by mistake.— 
Gibbs r. H. T. Henning Co., supra. 

(8) To disclose that mistake was 
mutual.—^Renihan v. Piowaty, 179 N. 
B. 568, 94 lnd.App. 523. 
pieadiiigs held insqAcieiit 

(1) To state cause of action for 
refermaticin. 

Cal.-^-iloid V. Merrill, 52 P.2d 218. 

4 CaL2d 693—Asamen v. Thomp¬ 
son, 131 P.2d 841, 55 CaLApp.2d 

dk ,—Crawford v. Sdiaefer, 181 &E. 

587,181 Ga. 221. 

Horn & HardartCo. v. 115 Bast 
. .14^ S^t Co, 299 N.Y.S. 948, 
.^;«{2 A®pJ>tr. 517. 

Guaranigr Corpora- 


I tion V. Chrisman, 294 P. 596, 134 
I Or. 624. 

Wia.—Badger Sav. Bldg. & Loan 
AlSS^u V. Mutual Bldg. & Sav. 
Ass'n, 283 N.W. 466, 230 Wls. 145. 
<2) As pleading simply a unilat¬ 
eral mistake.—^Miller v. liantz, 71 P. 
2d 585, 9 Cal.2d 544. 

(3) In failing to .allege diligence 
sufficient to excuse delay in discov¬ 
ering the alleged mlstaka—'Miller v. 
Lantz, supra. 

(4) In failing to allege that party 
was prevented from reading contract 
or from fully comprehending mean¬ 
ing of language used.—Miller v. 
Lantz, supra. 

Uotioxi to tile cross bill held proper¬ 
ly denied 

In suit to cancel, as a cloud on 
plaintiff's title, a mineral lease and 
a mineral deed, a motion, made cffter 
both sides had rested, to file cross 
bill for reformation was properly de¬ 
nied as not indicating the purpose or 
basis therefor.—Silvey v. Upton, 32 
So.2d 267, 202 Miss. 485. 

87. Isr.C, —^Buchanan v. Harrington, 
63 S.E. 478, 141 H.C. 39. 

88. U.S,—^Trinity Universal Ins. Co. 
v. Woody, D.C.N,J, 47 P.Supp. 327. 

89. Or.—Continental Guaranty Cor- 
I>oration v. Chrisman, 294 P. 596, 
134 Or. 524. 

90. Ala.—Holcomb v. Beckham, 61 
So.2d 24, 255 Ala 206. 

91. Ga—Gibbs v. BC, T. Henning 
Co., 7 S.E.2d 238, 241, 189 Qa 675. 

Besson for 

‘*A suitor is not to be turned out 
of court for his much praying.”— 
Gibbs V. H. T. Henning Co., supra 
Cross bill held not mbjeot to da* 


mnrrer in so far as it sought refor¬ 
mation of contract, although lacking 
in material element if cancellation 
for fraud were intended.—^Holcomb 
V. Beckham, 51 So.2d 24, 255 Ala 
206. 

92. Ala—^Robbins v. Battle House 
Co., 74 Ala 499. 

63 C.J. p 1022 note 96. 

Allegations held InsuiBcient to raise 
defense 

K.T.—^Hippodrome Garage Corp. v 
Sixth Ave. & 44th St Corp., 84 
N.Y.S.2d 123. 

53 G.J. p 1022 note 96 [b]. 

93. R,I.—Cranston Print Works v 
Dyer. 30 A. 460, 18 B.I. 526. 

53 C.J. p 1022 note 97. 

94. N.J.—^Builders* Material Supply 
Co. V. Mascia, 168 A. 445, 109 N.J. 
Eq. 591. 

95. Okl.—Prather v. La Rue, 191 T- 
2d 214, 200 Okl. 151. 

96. Mo.—^Blnswanger v. Employers” 
Liability Assur. Corporation, Lim¬ 
ited, of London, England, 28 S.W 
2d 448, 224 Mo.App. 1026. 

53 C.J. p 1022 note 98. 

Laches see supra $ 69 c. 

97. Ky.—Swinebroad v. Wood, 97 S. 
W. 25, 123 Kr, 664, 29 Ky.L, 1202. 

53 C.J. p 1022 note 99. 

Limitations see supra § 69 b. 

98. Mass.—‘Dlckman v. McClellan, 

18 K.B.2d 480, 802 Mass. 87. 

99. Cal.—^Belletlch v. Belletlch, 105 
P.2d 954, 40 Cal.App.2d 732. 

1- Or.—Hyland v. Hyland, 23 P. 811. 

19 Or. 61, 

Pleadings held not to raise defense 
of bona fide purchase 
Ala.—^Poster v. Williamson, 185 So. 
168, 236 Ala. 672. 
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they are subsequent lienholders or purchasers in 
good faith,2 

b. Asking for Befonnation 

On proper averments, ground for reformation may be 
set up by way of defense, and reformation of the instru¬ 
ment asked for. In the plea or answer. 

On proper averments, ground for reformation 
may be set up by way of defense, and reformation 
of the instrument asked for, in the plea or answer.^ 
Such ground must be properly and formally plead¬ 
ed;^ and the facts must be pleaded with the same 
accuracy and to the same extent as though the 
pleading were the initial one in the suit.® So a 
plea seeking reformation of a written contract 
should be sufficiently specific to enable the court to 
identify the real contract in its decree.® The fact 
that a note sued on is not due is matter in abate¬ 
ment, and if this can be made apparent only hy 
facts involving reformation of the note the answer 
must contain a prayer for reformation,'^ In a suit 
to foreclose a mortgage, a prayer of the answer 
asking that the lands be declared free of plaintiffs 
claims and for any other equitable relief to which 
the pleader might be entitled is sufficient to ask ref¬ 
ormation of the mortgage if other relief cannot be 
given.® 


§ 78. Reply 

The reply cannot ask for reformation of an Instru¬ 
ment which has been declared on in the complaint, but 
the plaintiff in his reply Is entitled to allege a ground 
for reformation of an erroneous instrument set up In 
answer to the cause of action declared on; and, if the 
answer seeks reformation of an instrument, equitable 
defenses thereto should be asserted In the reply. 

To ask in the reply for reformation of an instru¬ 
ment which has been declared on in the complaint 
is a departure from the cause of action,® but, where 
an erroneous instrument is set up in answer to 
the cause of action declared on, plaintiff is en¬ 
titled to allege in his reply a ground for reforma¬ 
tion as to such instrument, and pray reformation.^® 
If equitable defenses exist to the reformation 
sought by the answer they should be asserted by 
appropriate pleading in reply to the answer seek¬ 
ing affirmative relief.^^ 

§ 79. Demurrer 

The sufficiency of a bill or other pleading seeking 
reformation may be tested by demurrer; and If the al¬ 
legations show with clearness the case for reformation 
the pleading demurred to will entitle its pleader to ref¬ 
ormation. 

The sufficiency of a bill or other pleading seek- 


2. Tex,—^Blount v. Payne, Clv.App., 
187 S.W. 990. 

Persons a^rainst whom reformation 
cannot be had see supra 5S 54-65. 

3. U.S.—Metropolitan Ca5. Ins. Co. 
of N. T. V. Priedley, D.C.Iowa, 79 
F.Supp. 978. 

Fla.—Gardenia Estates v. Grove 
Land & Timber Co., 140 So. 787, 
104 Fla. 284. 

Ind.—Schlosser v. Nicholson, 111 N. 

E. 13, 184 Ind. 283. 

Mo.—Luker v. Moffett, 38 S.W.2d 
1037, 327 Mo. 929. 

Okl.—Corpus Juris cited in Cum¬ 
mins V, Houghton, 29 iP.2d 71, 74, 
167 Okl. 278. 

Or.—Manning Lumber Co. v. Voget, 
216 P.2d 674, 188 Or. 486. 

Tenn.—Myrlck v. Johnson, 160 S.W*. 

2d 185, 25 Tenn.App. 483. 

63 O.J. p 1022 note 6. 

Sufficiency of particular pleadings to 
state cause of action for refor¬ 
mation: 

Bill, complaint, or petition see su¬ 
pra S5 72-75. 

Cross bill, cross coimjiaint, or 
counterclaim see supra § 76. 
Ustaks or Itand 

Without mutual mistake or fraud 
pleaded in answer to complaint for 
specific performance of contract for 
sale of land, defense for reformation 
of instrument was without merit— 
Dodge Bros. v. Williams Estate Co., 
287 P. 282, 52 Nev. 364. 


Xu New Jersey 

(1) Under practice in former court 
of chancery it was generally con¬ 
sidered that a defendant should seek 
affirmative relief of reformation by 
filing a cross bill and subsequently 
by counterclaim and not by way of 
answer.—Massari v. Einsiedler, 78 A. 
2d 672, 6 N.J. 803—Camden Safe De¬ 
posit & Trust Co. V. Warren, 187 A. 
651, 121 N.J.Eq. 141. 

(2) Heformation could be sought 
by defendant in his answer where 
the matter could he satisfaictorUy 
disposed of in such pleading.—^Mas- 
sari V. Einsiedler, supra. 

4. N.C.—Anderson v. Logan, 11 SJE3. 
861, 106 N.C. 265. 

Okl.—Corpus Juris dted in Cummins 
V. Houghton, 29 P.2d 71, 74, 167 
Okl. 278. 

6. Minn.—Schreiner v. Ranweiler, 
210 N.W. 628, 169 Minn. 92. 

Flea or answer held sufficient 

(1) To warrant reformation on 
ground of mutual mistake.—^Fenster- 
macher v. Woodard, 152 P.2d 385, 194 
Okl. 449. 

(2) To authorize reformation of 
deed on ground of fraud or inequita¬ 
ble conduct of plaintiff coupled with 
a mistake on part of Intervener in 
placing reservation In deed.—J[>odson 
V. Abercrombie, 208 S.W.2d 433, 212 
Ark. 918. 


Flea or answer lield insufficient 

(1) To warrant reformation. 

U.S.—R. B. Homer Lumber Co. v. 

Bryant, C.C.A.Md., 62 F.2d 131. 
Ky.—Combs v. American Ins. Co., 
177 S.W.2d 881, 296 Ky. 635. 

(2) To support reformation of 
deed on ground of mutual mistake. 
—^Dodson V, Abercrombie, 208 S.W. 
2d 483, 212 Ark. 918. 

(3) As failing to allege what the 
original agreement, if any, was be¬ 
tween the parties, or whether the 
mistake occurred in making of the 
original agreement or in drafting of 
the written oontracta—Prueitt v. 
Sound Const. & Engineering Co., 167 
P.2d 698, 178 Or. 380. 

6L U.S.—R. B. Homer Lumber Co. 

V. Bryant, O.C.A.Md., 62 F.2d 131 

7. Ind.—Scott V. Norris, 32 N.E. 
332, 33 N.B. 227, 6 Ind.App. 102— 
Norris v. Scott, 32 N.E. 103, 866, 
6 Ind.App. 18. 

53 C.J. p 1023 note 8. 

8. Ark.—^Realty Inv. Co. v. Higgins, 
91 S.W.2d 1030, 192 Ark. 423. 

9. Ind.—Wood V. Deutchman, 75 
Ind. 148—Cox v. .ffitna Ins. Co., 29 
Ind. 586. 

10- Mo.—Spelman v. Delano, 173 S. 

W. 1163, 187 MO.APP. 119. 

58 aj. p 1028 note 12. 

IL Fla-—Gardenia Estates v. Grove 
Land & Timber Co., 140 So. 787, 
104 Fla. .284. 
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ing reformation may t>e tested by demurrer.^^ jn 
an action by a purchaser at a mortgage foreclosure 
to reform the description of the property, a de¬ 
murrer, on the ground that complainant purchased 
at the foreclosure sale the property described in 
the foreclosure deeds subsequently made to him, 
attacks the bill for its defect in failing to allege 
any mistake in which the purchaser participated.^^ 
In a suit to reform the description of a deed, a 
ground of demurrer stating that the allegations of 
the bill are not sufficient to show such a mutual mis¬ 
take as will authorize reformation does not make 
the point that the allegations of the bill do not 
show an intent to convey the property in contro- 
versy.i^ The contention that rights of third per¬ 
sons who have acted on the records in good faith 
cannot be prejudiced by reformation appertains to 
the merits, and constitutes no ground for an ex¬ 
ception of no cause of action.^® 

Since a demurrer admits the truth of all facts 
well pleaded, if the allegations show with clear¬ 
ness the case for reformation, the pleading de¬ 
murred to will entitle its pleader to reformation.^® 
On demurrer to a bill to reform on the ground 
of mutual mistake a written contract declared on 
in an action at law and set out in the bill, it has 
been held not necessary to construe the contract.!’^ 
On demurrer the court is not concerned with the 
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degree of proof necessary to be made in order to 
justify a court in tampering with the language of 
the instrument sought to be reformed.^® 

§ 80. Amendments and Supplemental Plead¬ 
ings 

in the furtherance of Justice, the pleadings in a suit 
for reformation of an instrument may be amended, and 
the fact that a party in his original pleading did not plead 
the facts pleaded by amendment as a basis for reforma¬ 
tion does not amount to a waiver. 

Pursuant to and subject to the general rules dis¬ 
cussed in Equity §§ 390-424 and Pleading §§ 275- 
338, the pleadings in a suit for reformation of an 
instrument may be amended,^® and such amend¬ 
ments will be liberally allowed as long as they are 
in furtherance of justice and do not substantially 
change the pleader’s claim;®® and the fact that 
a party in his original pleading did not plead the 
facts which were later by amendment pleaded as a 
basis for reformation does not amount to a waiver 
of such as an incident to his cause of action.®^ 
It has been held that, where a deed is void on its 
face, averments of extrinsic facts on which it 
may nevertheless be reformed are amendable,®® 
and that, on a motion to dismiss for want of equity, 
such amendments must be considered as made.®® 
Where the last of a series of amendments to a bill 
for reformation strikes from the bill and all prior 


12. Ala.—Cudd v. Wood, 89 So. 52, 
206 Ala. 682—Goulding Fertilizer 
Co. V. Blanchard, 59 So- 485, 178 
Ala. 298. 

13. Ala.—Gk>uldincr Fertilizer Co. v. 
Blanchard, supra. 

14. Ala.—Morris v. Earnest, 6 So.2d 
424, 242 Ala. 356. 

ISb La.—Ducre v. Milner, 120 So. 
253, 11 Lia.App. 87, reinstated 122 
So. 156, 19 LaApp. 826, and rehear¬ 
ing denied 123 So. 190, 11 LaApp. 
180, affirmed 126 So. 72, 169 La 
819. 

16. HI.—^Moore v. Munn, 69 Ill. 591. 

17. U.S.—^Electric Goods Mfg. Co. 
V. Koltonski, C.C.Me., 171 F. 560. 

18- I>el-—Colvocoresses v. W. S. 
Wasserman Co., 2 A2d 296, 22 Del. 
Ch. S71, 

16. Ala—^Beason v. Duke, 20 So.2d 
717, 246 Ala 387. 

Pa—^Travelers Ins. Co. v. Brand, 
Com.Pl., 38 LuaLeg.Beg. 21, 58 
York Leg.Hec. 116. 

53 C.J. p 1023 note 21. 

After trial 

In suit for specific performance in 
which original apswer alleged that 
contract was subject to condition, 
pennit^g amendment of cross bill 
after trial by addition of prayer for 
reforxnation by inserting in contract 


the condition previously alleged, was 
held not error, where no new parties 
were Joined and court permitted ei¬ 
ther party to present additional tes¬ 
timony.—Finance Company of Amer¬ 
ica at Baltimore v. Lamson Bros. Co., 
aC.AOhio, 78 F.2d 515. 

Amendment held authorized by evl- 
denoe 

Mo.—Citizens Bank of Festus v. 
Frazier, 177 S.W.2d 477, 862 Mo. 
867. 

ao. Okl.—Platt V. Wyatt, 135'l5.2d 
990, 192 Okl. 172. 

Amendment as to grounds 

(1) In suit for reformation of deed 
of trust, where second amended pe¬ 
tition alleged that failure of deed of 
trust to comply with orlgrinaJ agree¬ 
ment was due to mutual mistake of 
parties, trial court did not abuse dis¬ 
cretion in permitting filing of third 
amended petition alleging that fail¬ 
ure of deed to comply with original 
agreement was caused by fraud of 
grantors, since allegations of second 
amended petition were abandoned 
when third amended petition was 
filed and there was no conflict.—Citi¬ 
zens Bank of Festus v. Frazier, 177 
S.W.2d 477, 352 Mo, 867. 

<2) In a suit for reformation on 
the ground of mutual mistake, refus¬ 
al to permit an amendment to the 
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complaint, stating a mistake on the 
part of plaintiff and fraud on that 
of defendant, is harmless, where the 
court finds that there was no omis¬ 
sion, and it is not claimed that the 
purpose of the amendment was to se¬ 
cure the admission of evidence which 
would otherwise have been excluded. 
—Christopher, etc., St. B. Co. v. 
Twenty-Third St. B. Co., 48 KB. 538, 
149 K.T. 61. 

21. Wash.—Bremner v. Shafer, 43 
P.2d 27. 181 Wash. 876. 

Amendmeait praying tefozmatloiL held 
proper 

(1) In suit for specific perform¬ 
ance of an agreement to execute a 
lease.—Fery v. Pfeiffer, 18 Wis. 610. 

(2) In suit originally brought for 
adjudication of validity of title ac¬ 
quired at foreclosure sale.—Chapman 
V. Cassels Co., 179 S.El 91, 180 Ga. 
349. 

(3) In replevin, where conversa¬ 
tion and other matters culminating 
in the written contract were held in¬ 
admissible, amendment of answer so 
as to show fraud by plaintiff and to 
pray reformation.—^Fotheringham v. 
Lockhart, 138 K.W. 804, 30 S.D. 894. 

22. Ala.—Greene v. Dickson, 24 So. 
422, 119 Ala. 846, 72 Am.S.B. 920. 

23. Ala.—Greene v. Dickson, supra. 
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amendments all averments inconsistent with the 
averments of that amendment, thus placing on the 
opposing counsel and the court the duty of ascer¬ 
taining inconsistent averments, the requirements of 
strict pleading are not met;^^ and an amendment 
by which plaintiff seeks in general terms to with¬ 
draw any and all parts of the petition which ask 
that certain deeds be reformed has been held sub¬ 
ject to objection as too vague as to what parts of 
the petition plaintiff intended to strike.^® Where 
a deed has been fraudulently altered hy the grantee 
after delivery, the grantor, sued at law on the 
deed in its altered form, has an adequate remedy at 
law, and equity will not permit him to amend his 
bill in a suit to reform the deed and to restrain the 
action at law by adding a prayer for the restora¬ 
tion of the deed to its original form.^® The allega¬ 
tions justif 3 dng reformation of an instrument may 
appear in a supplemental petition in a suit orig¬ 
inally brought on the instrument as written,nor 
is it necessary to discover the allegations of the 
original petition.^® 

§ 81. Issues, Proof, and Variance 

a. Matters to be proved 


§§ 80-81 

b. Issues raised by, and evidence admis¬ 

sible under, pleadings 

c. Variance 

a. Matters to Be Proved 

Matters alleged in the pleadings which are essential 
to the cause of action or defense must be proved. 

Averments and proof justifying reformation are 
essential to a decree of reformation,2® and, where 
the effect of the pleadings is to make the action 
one to reform an instrument, proof of the facts is 
required before judgment can be entered.®^ In or¬ 
der to entitle a party to reform a written instru¬ 
ment, he must prove that the instrument as writ¬ 
ten does not express the contract of either of the 
parties or that there was a mistake on the part of 
one of the parties, coupled with fraud on the part 
of the other.®! So a mistake relied on as ground 
for reformation must be proved;®2 and some of 
the authorities holding that the mutuality of mis¬ 
take relied on must be alleged hold also that mu¬ 
tuality must be proved,®® although it is not neces¬ 
sary to prove that a phrase immaterial to the right 
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24. Alfiu—Cudd V. Wood, 89 So. 62, 
205 Ala. 682. 

26. Ga.—Stewart v. Latimer, 30 S. 
m2d 633, 197 Ga. 735. 

26. Vt—Ohurchlll v. Capen, 78 A. 
734, 84 Vt. 104. 

27. La.—Noble v. Union Indemnity 
Co.p 5 La.App. 558. 

28. La.—Noble v. Union Indemnity 
Co., supra. 

29. Ala.—^ackson-Haisten & Co. v. 
McDowell, 177 So. 129, 235 Aleu 12. 

Fla.—Smith v. PattishaU, 176 So. 568, 
127 Fla. 474, 129 Fla. 498. 

Ky.—Smith v. Graf, 82 S.W.2d 461, 
259 Ky. 466—Blanton v. Saylor, 63 
S.W.2d 699, 245 Ky. 321. 

La.—^Nottingham v. Hoss, 141 So, 
891, 19 La.App. 643. 

Pa.—Armstrong County Building & 
Loan Ass'n of Ford City v. Guffey, 
200 A. 160, 132 PaSuper. 19. 

Tex.—Davis v. Davis, 176 S.W.2d 226, 
141 Tex. 613—^Bankers Life & Loan 
Ass*n of Dallas v. Wood, CivJV.pp.. 
123 S.W.2d 464, error dismissed 
Wood V. Bankers Life & Loan Ass'n 
of Dallas, 125 S.W.2d 262, 132 Tex. 
505. 

30. Mich.—Skurskl v. Gurski, 46 N. 
W.2d 359, 329 Mich. 474. 

N.T.—Schneider v. Swartele, 16 N.Y. 
S.2d 1004, 258 App.Div. 850. 

31. U.S.—Clampltt V. Ponder, D.C. 
Ark., 91 F.Supp. 536—Grauer v. 
Schenley Products Co., D.C.N.T., 32 
F.Supp. 225. 


Cai-Fraters Glass & Paint Co. v. 
Southwestern Const. Co., 290 P. 45, 
107 Cal.App. 1. 

Ky.—Turner-Blkhom Coal Cc. v. 
Smith, 109 S.W.2d 1212, 270 Ky. 
466. 

Minn.—Karger v. Wangerin, 40 N.W. 

2d 846, 230 Mlnm 110. 

Mont.—Brubaker v. IXOrazi, 179 P.2d 
538, 120 Mont. 22. 

K.C.-Moore v. Fidelity & Casualty 
Co. of New York, 177 S.B. 406, 207 
N.C, 433. 

Ohio.—Cody v. Landis, 40 N.B.2d 209, 
68 Ohio App. 225. 

Pa—^Marmon Philadelphia Co. v. 
Blocksom, 157 A. 610, 103 PaSuper. 
542. 

Tenn.—Anderson v. Howard, 74 S.W. 

2d 887, 18 Tenn.App. 169. 

Tex.—^Totton v. Smith, 113 S.W,2d 
517, 131 Tex. 219—West American 
Ins. Co, V. First State Bank of Rio 
Vista, Civ.App., 213 S.W.2d 298— 
Rasbury v. Hale, Civ.App., 131 S. 
W.2d 334, error dismissed. Judg¬ 
ment correct—Rio Grande Nat. 
Life Ins. Co. v. Bandy, Civ.App., 
110 S.W.2d 122. 

38. U.S.—Maryland Casualty Co. v. 
U. S., for Use of Green, C.C.A.Neb., 
169 F.2d 102. 

Ark.—Arkansas Bank & Trust Co. v. 
State Bank of poplar Bluff, 266 S. 
W. 977, 166 Ark. 538. 

Ga—Helton v, Shellnut, 197 S.B. 287, 
186 Ga 185. 

lo-vva—^Lankhorst v. Union Fire Ins. 
Co., 20 N.W.2d 14, 236 Iowa 838. 
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N.Y.—In re Bedell's Estate, 29 N.Y.S. 

2d 175, 176 Misc. 913. 

53 C.J. p 1023 note 32. 

33. U.S.—Swede v. Metropolitan 
Life Ins. Co., aCJLFla, 94 F.2d 
124. 

Ark.—Corey v. Mercantile Ins. Co. of 
America 169 S.W.2d 666, 206 Ark. 
546. 

Ga—Scurry v. Cook, 69 S.B.2d 371, 
206 Gto. 876—Cantrell v, Kaylor, 45 
SH.2d 646, 208 Ga 157—Rawson 
V. Brosnan, 1 S.E.2d 423, 187 Ga 
624. 

Iowa—Lankhorst v. Union Fire Ins. 

Co., 20 N.W.2d 14, 236 Iowa 838. 
N.Y.—^Dunckel v. Parsons, 86 N.Y.S. 
2d 543, 274 App.Div. 539, appeal 
dismissed 93 N.E.2d 454, 301 N.Y. 
672. 

Tex.—Burrows v. Seala 226 S.W,2d 
966, 148 Tex. 411—Sun Oil Co, v. 
Bennett, 84 'S.W.2d 447, 125 Tex. 
540—^Hayman v. Dowda Civ.App., 
233 S.W.2d 466—Jones v. Sun Oil 
Co., Civ.App., 110 S.W.2d 80, error 
refused. 

58 C.J. p 1024 note 35. 

Allegation of mutuality of mistake 
see supra S 74 b. 

Explanatory proof 

(1) If a written document is to be 
reformed, there must be explanatory 
proof of what transpired at time of 
execution as bearing on question of 
mutuality of mistake.—^Blauchard v. 
U. S., D.C.N.H., 91 F.Supp. 889. 

(2) Thus proof that something 
was omitted by mistake would be la- 
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of reformation was included in the instrument by 
a mutual mistake of the parties.^^ Where mistake 
of one party and fraud of the other constitute the 
ground relied on for reformation, the general rule 
is that fraud must be pleaded and proved,35 but 
it has been held that fraudulent intent need not 
be proved.35 In order to support reformation be¬ 
cause of a mistake in a written contract, the terms 
of the preceding agreement between the parties 
must be proved,3? although it is not necessary to 
prove that the parties formulated in words the 
exact terms which the instrument should contain ;38 
and where the contract was made by an agent 
the authority of the agent must be shown.39 jn 
a suit to reform a contract because of mutual mis¬ 
take, the possibility of restoration need not be al¬ 
leged and proved and a decree reforming a con¬ 
tract is not improper for absence of proof as to 
who was the scnvener.^i 

Nature of reformation. The exact form to which 
the contract should be brought must be proved.42 

Failure to prove an averment of a matter purely 


collateral will not deprive complainant of relief by 
reformation.42 If the proof supports the issue suf¬ 
ficiently to make out a good case for reformation, 
it is immaterial that the pioof did not support one 
of the allegations which might have helped the 
suit^^ 

Defensive matter. Estoppel based on the negli¬ 
gence of plaintiff must be pleaded and proved.^® 

b. Issues Raised by, and Evidence Admissible 
under, Pleadings 

The issues in an action for reformation are made by 
the pleadings to which the proof must be confined; such 
evidence Is admissible as tends to prove or disprove an 
issue presented by the pleadings. 

The issues in an action for reformation are made 
by the pleadings,^® to which the proof must be 
confined and the proof must correspond to and 
with the allegations on which reformation is 
sought^® Such evidence is admissible in actions 
for reformation as tends to prove or disprove an 
issue presented by the pleadings,^® and no proof 
can be offered of matters not put in issue by the 


sufficient in absence of showing in 
what manner and by whom mistake 
was committed—^Hill v. Agnew, 34 
S.S.2d702, 139 Ga. 644. 

Beformatioii of instrunent or agree- 
meiLt 

(1) In action to reform written in¬ 
strument, as distinguished from ac¬ 
tion to reform agreement itself, par¬ 
ty who seeks such relief need not 
prove mutual mistake, since it is 
sufficient to show that writing sought 
to be reformed does not accurately 
express intended understanding of 
parties.—Selmar Giarage Corp. v. 
Rink Realty Corp.. 102 N.Y.S.2d 666. 

(3) Thus in an action for reforma¬ 
tion of written contract, where scriv¬ 
ener failed to set forth correctly 
parties* actual agreement, plaintiff 
need not prove that mistake was mu¬ 
tual.—Phlodur, Inc., v. Lewis Appai> 
el Stores, 67 N.Y.3.2d 911, 188 Misc 
438. 

(3) Where action is brought to re¬ 
form agreement itself, it is necessary 
to plead and to prove on trial that 
mistake was mutual, or, if not mutu¬ 
al, that it was occasioned on the one 
hand by mistake of one of the par¬ 
ties and fraud of the other.—Selmar 
OsJrage Oorp. v. Rink Realty Corp., 
supra. 

34L Tex.—Givey v. Jones, 166 S.W.2d 
977, 137 Tex. 639. 

3& Axis.—Rhrrlek v. Tuller, 27 P.2d 
529, 42 Arts. 493. 

ZOm K.Y.—Paskie v. Commercial Cas¬ 
ualty Ins. Co., 229 N.Y.S. 121, 223 
AppctHv. 6Q3. 

6i€.J.pl024 note 37. 
w, swte Tt Metropolitan 


Life Ins. Co., aCJLPla., 94 F.2d 
124. 

Mo.—^Feeler v. Gholson, 71 S.W.2d 
727. 

N.Y.—In re Bedell's Estate, 29 N.Y. 

S 2d 175, 176 Misc. 913. 

Or.—^De Tweede Northwestern & Par 
ciflc Hypotheekbank v. W. M. Bar¬ 
nett Estate, 85 P.2d 361, 160 Or. 
406. 

Pa.—Armstrong County Building & 
Loan Ass'n of Ford City v. Guffey, 
200 A. 160, 132 Pa.Super. 19. 

Tex.—^Burrows v. Seale, 225 SW'.2d 
966, 148 Tex. 411—Sun Oil Co. v. 
Bennett, 84 S.W.2d 447, 125 Tex. 
540. 

53 CJ. P 1024 note 33. 

TTnderstandtng and iatentioa 
Before there can be reformation, 
an understanding between the pax- 
ties and an intention must be shown. 
—Conrath v. Houohin, 84 S.W.2d 190, 
226 MoJLpp. 261. 

38. U.S.—Commercial Casualty Ins. 
Co. v. Lawhead, C.C.A.W.Va., 62 F. 
2d 928, certiorari denied 58 S.Ct 
627, 289 TT.S. 731, 77 L.Ed. 1480. 
39- U.S.—^Maryland Casualty Co. v. 
U. S., for Use of Green, O.C.A.Neb., 
169 F.2d 102. 

N.C.—Jones v. Gate City Life Ins. 
Co„ 4 S.E.2d 848, 216 N.C. 300— 
Floars v. .^tna Life Ins. Co., 56 S. 
B. 915, 144 N.a 282, 11 L.R.A.,N.S., 
857. 

40k Mont.—^Bitter Root Creamery 
Co. V. Muntzer, 800 P. 251, 90 Mont. 
77. 

4L N.J.—^Builders' Material Supply 
Co. V. Mascia, 158 A. 445, 109 N.J, 
Bq. 591. 


42. Tex.—Clemmens v. Kennedy, 
Civ.App., 68 S.W.2d 821, error re¬ 
fused. 

53 C.J. p 1024 note 39. 

43. Ala.—'Blackburn v. Perkins, 36 
So. 250. 138 Ala. 306. 

44. Mo.— suing v. Hendricksozi, 92 
S.W. 105, 193 Mo. 365. 

53 C.J. p 1024 note 41. 

45. Okl.—Prather v. La Rue, 191 P. 
2d 214, 200 Okl. 151. 

46. Conn.—Home Owners' Loan 

^ Corp. V. Ncusiatko, 25 A.2d 661, 129' 
j Conn. 19. 

Fla.—^Interstate Lumber Co. ▼. Fife, 

69 So. 716, 70 Fla. 178. 

Ky.—First Nat. Bank v. Robinson. 

70 S.W.2d 674, 253 Ky. 781. 

Pa.—Commonwealth v. Woman's 
Medical College of Pa., Com.PL, 60 
DauphX^o. 556. 

Philippine.—^Bank of the Philippine 
Islands v. Laguna Cocoanut Oil 
Co. and Fidelity and Surety Co., 48 
Philippine 5. 

Tex.—Williams v. City of New York 
Ins. Co., Civ.App., 210 S.W.2d 219, 
error refused, no reversible error. 
53 C.J. p 1024 note 42. 

47. Fla.—^Interstate Lumber Co. v. 
Fife, 69 So. 716, 70 Fla. 178. 

48. Fla.^—^Interstate Lumber Co. v. 
Fife, supra. 

Svldenoe must support pleading 
Tex,—Ostrom v. Jackson, Civ.App., 
127 S.W.2d 987. 

49. Cal.—Manuel v. Kiser, 210 P.2d 
918, 94 Cal.App.2d 540. 

S.C.—Henderson v. Rice, 158 S.B. 268, 
166 S.C. 307. 

53 P 1024 note 46. 
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§§ 81-82 


pleadings.50 In an action to reform an instru¬ 
ment on the ground of mutual mistake, where the 
trial court considered the action as based on mis¬ 
take, the word "fraud” and others of like import 
in the wording of the complaint must be treated 
as surplusage as far as defining the issues of the 
case as sounding in fraud or in mutual mistake is 
concemed.5i 

Where an answer demands reformation of an 
instrument sued on, it is error to exclude evidence 
on the issue of defendant’s right to reformation ;52 
and, under a statute permitting legal and equitable 
defenses and counterclaims in the answer, it has 
been held error to exclude evidence of mistake in 
an agreement sued on, where the answer alleges 
mistake, despite the absence of an express coim- 
terclaim for refonnation.53 

c. Variance 

A material variance between the allegations and the 
proof Is fatal, but an Immaterial variance is not fatal. 

A material variance between the allegations and 
the proof in an action for reformation is fatal,5*^ 
although a good case may appear in the evidence.55 
A variance may be immaterial, however, and not 
fatal.5® Thus there is authority for the holding 
that where mutual mistake is alleged, but the proof 


shows mistake on one side and fraud on the oth¬ 
er, relief will be granted and, where there is a 
variance between the description as stated in the 
complaint and the testimony accepted by the court, 
the court has the power to consider the complaint 
amended to conform to the proofs.^s Where the 
proof corresponds substantially with and supports 
the pleadings, there is no variance.^® The decree 
will not be disturbed because of variance between 
the proof and the decree.®® 

§ 82. Presumptions and Burden of Proof 

a. Presumptions 

b. Burden of proof 

a. Fresumptioius 

Various presumptions will be Indulged In suits to 
reform a written instrument, Including presumptions that 
the Instrument was carefully prepared, that Its contents 
were known and understood, that it embodies the terms 
and expresses the intentions of the parties, and that It 
speaks the final and entire agreement. 

In actions for reformation, there is a presump¬ 
tion of law that a written instrument was care¬ 
fully prepared and executed,®! that the parties knew 
and understood its contents,®2 that it is clear,®® that 
it truly embodies the terms and expresses the in¬ 
tentions of the parties,®^ and that it speaks the 


aiatual mlstaks 

In action by insurer to recover 
under subrosration provision of fire 
policy for fire loss caused by rail¬ 
road and for reformation of release 
sriven by Insured to railroad, insurer 
sufficiently pleaded mutual mistake 
so as to be entitled to introduce proof 
of mutual mistake, where insurer’s 
reply averred that, by fraud of rail¬ 
road and mistake of insured, there 
was omitted from release a clause 
that settlement was only for loss in 
excess of insurance, and amended re¬ 
ply averred that omission was either 
because of fraud or fraud or mistake 
of railroad.—New York Underwriters 
Ins. Co. V. lioulsvllle & N. R. Co., 148 
S.W.2d 710, 286 Ky. 661. 

60. Tex.—^Duncan v. Robertson, 106 
S.W.2d 214, 129 Tex. 637. 

63 C.J. P 1026 note 47. 

61. Wash.—State ex rel. Pierce 
County V. Klngr County, 136 P.2d 
134, 29 Wash.2d 37. 

52. Wis.—American fiteam Laundry 
Co. V. Blverslde Prlntingr Co., 177 
N.W. 862, 171 Wis. 644. 

53. N.Y.—iSusquehanna SS. Co. v. 
Andersen, 146 N.m 381, 239 N.Y. 
286. 

54. Philippine.—Bank of the Phllii>- 
plne Islands v. Lafiruna Cocoanut 
Oil Co. and Fidelity and Surety 
Co.,'48 Phflippine 6, 

53 aJT, P 109$, nQt§ 64^ , , 


Yaxlanoe held material and fatal 
Where grantee asked for reforma¬ 
tion of deed because of mutual mis¬ 
take, or mistake on his part and mis¬ 
representations on part of grantor’s 
agent, grantee could not obtain ref¬ 
ormation by proving mistake on his 
part and what he claimed was imcon- 
sclonable emd inequitable conduct on 
part of grantor.—Mason v. Redwine, 
Ky., 236 S.W.2d 902. 

55. Ill.—Adams v. Gill, 41 N.B. 738, 
168 Ill. 190. 

63 C.X p 1026 note 56. 

56. Ariz.—Corpus juris quoted in 
Korrick v. Tuller, 27 P.2d 629, 681, 
42 Ariz. 493. 

Pa.—Ashbaugh v. Ashbaugh, Com.PL, 
90 Pittsb.Leg,J, 861. 

53 C.J. p 1026 note 66: 

57. Ariz.—Corpus juris quoted in 
Korrick v. Tuller, 27 P.2d 629, 531, 
42 Ariz. 493. 

63 C.J. p 1025 note 67. 

58. Wash.—Spencer v. Patton, 85 P. 
, 2d 768, 179 Wash. 60. 

59. KAn.—Chambers v. North Amerl- 
, can Accident Ins. Co., 236 P. 859, 

118 tro.n. 494. 

58 C.J. p 1025 note 63. 
ea Ariz.—Corpus Juris quoted in 
Korribk v, Tuller, 27 P.2d 629. 631, 
42 Ariz. 493. 

Ark.—^Thalhelmer v. Lockert, 88 S. 
W. 691, 76 Ark. 25. 

6L“ Ariz.-—Corpns gtizl* quoted in 
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Korrick v. Tuller, 27 P.2d 629, 631, 
42 Ariz. 493. 

63 aJ. p 1026 note 61. 

62. U.S.—^Equitable Life Assur. Soo 
of U. S. V. Aaron, CLC.A.Ohio, 108 
P.2d 777. 

Aziz.—Corpus Juris quoted in Korrick 
V. Tuller, 27 P.2d 629, 631, 42 Ariz. 
493. 

Cal.—^McClure v. Cerati, 194 P.2d 46, 
86 CalA.pp.2d 74. 

S.C.—Central Ice Cream & Candy Co. 
V. Home Ins. Co., 171 S.E. 797, 171 
S.C. 162. 

63 C.X p 1026 note 62. 

Beading of contract presumed 
Tenn.—American EYult Growers v. 
Hawkinson, 106 S.W.2d 664, 21 
TenmApp. 127. 

Knowledge of general law applica¬ 
ble to the instrument is assumed.— 
Kiser V. Lucas, 185 A 441, 170 Md. 
486. 

68. Or.—^Teachers’ Retirement Fund 
Ass’n of School Dist. No. 1 v. Pirie, 
34 P.2d 660, 147 Or. 629. 

Season for rule 

On reformation, every presumption 
is to be invoked in favor of clear¬ 
ness of instrument, as It is Import¬ 
ant that sanctity of written agree¬ 
ment be preserved.-^eachers^ Re¬ 
tirement Fund Ass’n of School *l>ist. 
No. 1V. Pine, supra. - 

64. Ala.—MCcGregpr v. ,McGregoz\ 48 
312^ 254 AlA 378. 
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final®5 and entire®® agreement or contract of the 
parties. Various other presumptions have been 
indulged in actions to reform an instrument,®7 
such as a presumption that all the parties to a 
written instrument intended to make an equita¬ 
ble agreement.®® On the other hand, it has been 
held as to various matters that they will not be 
presumed or be aided by a presumption.®® Thus, 
there is no presumption that an instrument does 
not reflect the intentions of the parties.^® So, also, 
fraud will not be presumed and by the same 
token, where an instrument of conveyance pur¬ 


ports to convey property which the vendor does 
not own, it will not be presumed that the vendor 
intended to perpetrate a fraud by selling land which 
he did not own;72 and, where there is no doubt 
that certain matter has been omitted from an agree¬ 
ment, since fraud cannot be presumed, such omis¬ 
sion, in the absence of explanation, must be at¬ 
tributable to mistake.'^® 

Improbable contract. If the environment and 
motive of the parties, the consideration, and the 
necessities to be met make the contract as it is 
written a highly improbable one, that is, one for 


CaL—^Tafl V. Atlas Assur. Co., 137 P. 

2d 483, 58 Cal.App.2d 696. 

Del.—Colvocoresses v. W. S. Wasser- 
m«n Co., 28 A.2d 588, 26 Del.Ch. 
333. 

Pla.—^Heisler v. Florida Mortgr. Title 
& Bondingr Co., 142 So. 242, 105 
Fla. 657. 

m. —Hardy v. Greathouse, 94 N’.E.2d 
134, 406 lU. 365—Biskupski v. Jar- 
oszewskl, 76 NE.2d 55, 398 Ill. 287 
—Pearce v. Osterman, 176 N.E. 416, 
843 111. 175. 

La.—^Bennett v. Bobinson, App., 25 
So.2d 641. 

Md.—^Hubble v- Somerville, 60 A.2d 
566, 187 Md. 418—^Kiser v. Lucas, 
185 A. 441, 170 Md. 486. 

Mo.—^Hoppe V. Boerger, App., 116 a 
W.2d 195. 

Neb.—^Mogil V. Maryland Cas. Co., 26 
N.W.2d 126, 147 Neb. 1087—Otto v, 
L. L. Coryell & Son, 3 N.W.2d 915. 
141 Neb. 498—Neary v. General 
American Life Ins. Co., 1 N.W.2d 
908, 140 Neb. 756—^Beideck v. Na¬ 
tional Hre Ins. Co.. 296 N.W, 873, 
139 Neb. 171. 

N.T.—^Burlingham v. Hanrahan, 251 
N.T.S. 55. 140 Misc. 612. 

Or.—Boyce v. KUUp. 198 P.2d 613, 
184 Or. 424, followed m 198 P.2d 
627, 184 Or. 467—Eley v. Miller, 
110 P.2d 687, 166 Or. 80—Brown v. 
Briggs, 292 P. 1034, 134 Or. 184. 
Pa.—^Moran v. Murray, Com.Pl., 61 
Lack.Jur. 245. 

Tex.—Sun Oil Co. v. Bennett, 84 S.W, 
2d 447, 125 Tex. 540—^Hayman v. 
Dowda, Civ.App., 233 S.W. 2d 466. 
Utah.—Forrester v. Cook, 292 P. 206, 
77 XJtali 187. 

Bvevy presumption favors view 

that contract deliberately entered in¬ 
to expresses true intent of parties.— 
Security First Nat. Trust & Savings 
Bank v. Loftus, 19 P.2d 297, 129 Cal. 
App. 650—Manning v. Sourisseau, 18 
P.2d 77, 128 CaI.App. 635—Oakdale 
Mercantile Co. v. Baer, 17 P.2d 779, 
m CaLApp. 350. 

Bres qm ptton as ^Vviaenoe^ 

TKh presumption is ^'evidence** to 
be considered with other evidence in 
the case, and is equally efficacious as 
evidence whe^er iremedy of revision 
is sought on -ground of ffaud or of 


, mistake.—California Trust Co. v. 
Cohn, 48 P.2d 744, 9 Cal.App.2d 33. 
I&stmment drafted by party’s attor¬ 
ney 

The presumption applies particu¬ 
larly where the Instrument was 
drafted by an attorney representing 
the party seeking to alter the terms 
of the instilment.—^Moore v. Vander- 
mast, Inc., 119 P.2d 129, 19 Cal.2d 94. 
Lapse of time without ohjectiou 
The fact that insured accepted life 
policy and kept it for more than one 
year prior to his death, without ob¬ 
jection to any of its terms, gave rise 
to presumption in suit in equity to 
reform the policy that the policy as 
written sets forth fully and correct¬ 
ly the true agreement of the parties. 
—^Dutton V. Prudential Ins. Co. of 
America, 193 S.W.2d 938, 238 Mo.App. 
1058. 

XHsoriptioB. of laud presumed correct 
La.—Coussons v. Smythe, App., 178 
So. 667. 

53 C.J. p 1026 note 63 [bL 

65. Aiiz.—Corpus gnrls quoted in 
Korrick v. Tuller, 27 P.2d 629, 631, 
42 Arlz. 493. 

Mont.—Sullivan ▼. Marsh, 225 P.2d 

868 . 

N.Y,—Metropolitan Life Ins, Co. v. 
Tannenbaum, 281 N.T.Sb 327, 156 
Misc. 221. 

Tenn.—Corpus jtizis cited In City of 
Lawrenceburg v. Maryland Casual¬ 
ty Co., 64 S.W.2d 69, 71. 16 Tenn. 
App. 238. 

53 C.J. P 1026 note 63. 

Xasurauoe policy 

i Tenn.—City of liawrenceburg v. 
Maryland Casualty Co., 64 S.W.2d 
69, 16 TenxLApp. 238. 

58 C.J. P 1026 note 63 [c]. 

66. U.S.—Equitable Life Assur. Soc. 
of XJ. S. V. Aaron, C.CA-Ohio, 108 F. 
2d 777. 

N.T.—In re Bedell’s Estate, 29 N.T.S. 

2d 175, 176 Misc. 913. 

Tenn.—City of Lawrenceburg v. 
Maryland Casualty Co., 64 S.W.2d 
69, 16 Tenn.App. 288. 

67. Ga.—Boddle v. Bidley, 28 S.E.2d 
773, 197 Ga. 221. 

No unpaid debts of intestate grantor 
CSa.—Boddie v. Ridley, supra, 
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68. Cal.—^Metropolitan Casualty Ins. 
Co. of New York v. Stone, 12 P.2d 
665, 124 OaLApp. 480. 

69. Md.—^TllUnghast v. Lamp, 176 A. 
629, 168 Md. 34. 

Effect of confidential relationship 
In suit by testatrix* sister to re¬ 
form antenuptial deed by incorporat¬ 
ing therein release by husband of 
marital rights in testatrix* property 
on ground of fraud, burden was on 
complainant to prove attempted 
fraud, unaided by any presumption, 
since confidential relationship affords 
no basis for presumption that benefit 
was created by one having power to 
do so.—Tilllnghast v. Lamp, supra. 

70. Hy.—Schuble v. Chambers, 91 S. 
W.2d 985, 263 Ky. 53. 

Bata of lutarast intandad 
Where deed and purchase-money 
note provided that consideration in 
addition to cash payment should be 
two thousand seven hundred dollars 
with interest, payable in one hundred 
thirty-eight monthly Installments of 
twenty-five dollars each, and one of 
twenty-six dollars euid twenty-two 
cents, no presumption arose that le¬ 
gal rate of interest was intended, and, 
hence, burden was not on mortgagor 
to prove that rate of interest intended 
was that wlilch was contained In in¬ 
stallments.—Bchuble v. Chambers, 
supra. 

71. U.S.—Eqtiitable Life Assur. Soc. 
of U. S. V. Aaron, C.CJLOhio, 108 
P.2d 777. 

Ky.—^Plimln*s Adm’x v. Metropolitan 
Life Ins. Co., 76 S.W.2d 207, 255 
Ky. 621. 

Mich.—^Heath Delivery Service v. 
Michigan Mut. LiabiUty Co., 241 N. 
W. 191, 257 Mich. 482. 

Wash.—^BJorklund v. Continental 

Casualty Co., 297 P. 166, 161 Wash. 
840. 

72. La.—Crowell ft Spencer Lumber 
Co. V. Hawkins, App., 174 Bo. 151, 
annulled on other grounds 179 So. 
21, 189 La. 18. 

73. Mich.—Heath Delivery Service 
V. Michigan Mut. LiabiUty Co., 241 
N.W. 191, 257 Mich. 482. 
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which there was no motive or necessity, or con- • 
sideration, then the writing has little self-support- ; 
ing force, and a relatively small amount of clear 
and credible evidence will establish the mistake.^^ 

h. Burden of Proof 

in general, the burden of proof Is on the party seek¬ 
ing reformation to prove his case, and, specifically, to es¬ 
tablish the requisite fraud or mistake, and to overcome 
the presumptions in favor of written instruments. 


In general, the burden of proof is on the party 
seeking the reformation of a written instrument to 
establish the facts which will entitle him to such 
relief.’^s Hence, the burden of proof is on a de¬ 
fendant who asks reformation by way of defense 
or cross action.^® More specifically, such party 
has the burden of establishing the requisite fraud 
or mistake and the nature thereof,^^ and of pro¬ 
ducing evidence sufficient to overcome the presump- 


74. N.T.—Corpus jnxls cited in 
Schneider v. Swartele, 267 N.T.S. 
714, 717, 239 App.Div. 329, affirmed 
8 N.E.2d 336, 273 N.T. 662. 

53 C.J. p 1027 note 67. 

75. XJ.S.—^Maryland Casualty Co. v. 
XT. S., for Use of Green, C.C.A.Neb., 
169 P.2d 102—Sadowski v. General 
Discount Corp., D.CMich., 81 P. 
Supp. 381, affirmed, C.A., General 
Discount Corp. v. Sadowski, 183 P. 
2d 542—^Lawson v. Twin City Fire 
Ins. Co., D.C.Ky., 2 P.Supp. 171. 

Ala.—^Burt v. Stewart, 179 So. 232, 
235 Ala. 330--H111 v. Hardinff, 172 
So. 98, 233 Ala. 343—^Amberson v. 
Patterson, 150 So. 353, 227 Ala. 397. 

Fla.—Smith v. Pattishall, 176 So. 568, 
127 Pla, 474, 129 Fla. 498. 

Ga.—^Tablon v. Metropolitan Life Ins. 
Co.. 38 S.E.2d 534, 200 Ga. 693. 

Idaho.—Ehlingrer v, Washburn-Wil- 
son Seed Co., 1 P.2d 188, 51 Idaho 
17. 

m.—^Hardy v. Greathouse, 94 N.E.2d 
134, 406 HI, 365—Wahl v. Pair^ 
banks, 90 N.E.2d 735, 405 Ill. 290. 

Iowa.—^Westercamp v. Smith, 31 N. 
W.2d 347, 239 Iowa 705—Stillmaji 
y. Slifer Sav. Bank, 249 N.W. 230, 
216 Iowa 957. 

Kan.—^Jones v. Crowell, 188 F.2d 908, 
164 Kan. 261. 

La.—^Akard v. Hutton, 200 So. 137, 
196 La. 768—^Raney y. Gillen, App., 
31 So.2d 495—Sharpe y. HCayes, 
App., 171 So. 862. 

Md.—^Martz y. Jones, 56 A.2d 30, 189 
Md. 416. 

Mich.—^B. R. Brenner Co. v. Brooker 
Engineermgr Co., 4 N.W.2d 71, 801 
Mich. 719. 

Mo.—McCormick v. Edwards, 174 S. 
W.2d 826, 361 Mo. 1017. 

Neb.—^Kear y. Hausmann, 41 N.W.2d 
850, 152 Neb. 612. 

N.J.—^Metropolitan Life Ins. Co. v. 
Kanter, 7 A.2d 288, 126 N.J.Eq. 1, 
affirmed 11 A.2d 29, 127 N.J.Eq. 16 
—^New York Life Ins. Co. y. Kanter, 
7 A.2d 288, 126 N.J.Eq. 1, affirmed 
10 A.2d 733, 127 N.J.Eq. 17—Pru¬ 
dential Ins. Co. of America y. Kan¬ 
ter, 7 A.2d 288, 126 N.J.Eq. 1, af¬ 
firmed Prudential Ins. Co. y. Kan¬ 
ter, 11 A.2d 261, 127 N.J.Eq. 18— 
Santamaria v. Shell Eastern Petro¬ 
leum Products, 172 A. 339, 116 N.J. 
Eq. 26. 

Pa.—^BrandoUni y. Grand Lodge of 
Pa., Order Sons of Italy in Amer¬ 
ica, 56 A.2d 662, 868 Pa. 803. 

76 C.J.S.—29 


S.D.—^Bedford y. Catholic Order of 
Foresters, 44 N.W.2d 781. 

Tex.—Ascher v. Bird, Civ.App., 209 S. 
W.2d 637, refused no reyerslble er¬ 
ror—^Peal y. Luling Oil & Gras Co., 
Civ.App., 137 S.W.2d 848, error 
dismissed, judgment correct. 

Wash.—Vanasse v. Cavey, 9 P.2d 60, 
167 Wash. 238. 

Wis.—Willett v. Stewart, 277 N.W. 

665, 227 Wis. 303. 

Action not barred by labhes 

In suit to reform lease on ground 
of mutual mistake, plaintiffis were 
bound to show that cause of action 
was not barred by laches, as alleged 
in demurrer to bill.—^Parker v. Bash¬ 
er, 59 S.R2d 715, 207 Ga. 3. 

Anthoxity of agent to make agree¬ 
ment 

N.C.—^Jones v. Gkite City Life Ins. 

Co., 4 S.E.2d 848, 216 N.C. 800. 
Sxeroise of dne diligence 
Ga.—W. P. Brown & Sons Lumber 
Co. y. Echols, 86 S.E.2d 762, 200 Ga. 
284. 

76. U.S,—^Altman v. Alcolite, Inc., D. 

C.W.Va., IS F.Supp. 393. 

Pla-—Gkudenia Estates v. Grove Land 
& Timber Co., 140 So. 787, 104 Fla. 
284. 

Ky—Struve v. Lebus, 136 S.W.2d 
564, 281 Ky. 407. 

N.C.—Eggleston v. Quinn, 188 S.E. 
74, 210 N.C 666. 

Tex.—^First State Bank of Montgom¬ 
ery v. Kameron, Civ.App., 35 S.W. 
2d 741—Miller v. Winn, Civ.App., 
28 S.W 2d 578, error refused. 

Wash.—^Friend v. Continental Coal 
Co.. 56 P.2d 1000, 186 Wash. 102. 

53 C.J. p 1027 note 66. 

Burden of proof, not merely of addno- 
ing evidenoe 

N.T.—^Messinger ▼. Prudential Ins. 

Co. of America, 32 N.T.S.2d 48. 
Burden not affected by subrogation 
rule 

In suit to recover tract of land, the 
rule that a grantee in a deed is sub¬ 
rogated to rights of a grantor did not 
relieve grantees in a deed containing 
an erroneous metes and bounds de¬ 
scription from duty of establishing 
right to have deed reformed.—^Ras- 
bury v. HaJe, Tex.Civ.App., 131 S.W. 
2d 334, error dismissed, judgment 
correct. 

77- U.S.—Equitable Life Assur. Soc. 
of U. S. y. Aaron, C.(lA.Ohio, 108 F. 
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2d 777—Hayes v. Travelers Ins. 
Co., CC.AOkl., 93 P.2d 568, 126 A. 
L.R. 1063—R. B. Homer Lumber 
Co. v. Bryant, C.CA.Md, 62 P.2d 
131—Gardner v. Amerada Petrole¬ 
um Corp., D.CTex., 91 P.Supp. 134 
—^Levy v. Dossin's Pood Products, 

D. C.Mich.. 72 P.Supp. 855—Grauer 
v. Schenley Products Co., D.C.N.Y., 
32 P.Supp. 225. 

Ala.—Clipper v. Gordon, 44 So.2d 576, 
253 Ala. 428—^Missouri State Life 
Ins. Co. V. Finn, 145 So. 141,* 225 
Ala. 672. 

Gku—^Tablon v. Metropolitan Life 
Ins. Co., 38 S.E.2d 534, 200 Ga. 693. 
Idaho.—^Metropolitan Life Ins. Co. v. 
McClelland, 63 P.2d 657, 57 Idaho 
139. 

m.—^Biskupski v. Jaroszewski, 76 N. 

E. 2d 65, 398 IlL 287—Dickey v. 
Dickey, 173 N.B. 118, 341 IlL 86— 
Laffer v. Hartford Fire Ins. Co., 
83 N.E.2d 511, 836 IllA.pp. 311. 

Iowa.—Sargent v. American Ins. Co. 
of Newark. N. J., 263 N.W. 613, 218 
Iowa 430—Stillman v. Slifer Sav. 
Bank, 249 N.W. 230, 216 Iowa 967 
—West v. Hysham, 242 N.W. 19, 
214 Iowa 349. 

Kan.—Snider v. Marple, 213 P.2d 984, 
168 Kan. 459—Jones v. Crowell, 188 
P.2d 908, 164 Kan. 261. 

Ky.—^Maupin v. Sumpter, 215 &W.2d 
832, 308 Ky. 713—^Fitzpatrick v. 
Roark, 200 S.W. 920, 179 Ky. 504. 
La.—Reynaud v. Bullock, 196 So. 29, 
195 La 86—^Magee v. Booty, App., 
47 So.2d 379, rehearing refused 47 
So.2d 828—^Bennett v. Robinson, 
App., 25 So.2d 641—^Holmes & 
Barnes v. Shawnee Milling Co., 4 
La App. 706. 

Md.—^Hubble v. Somerville, 50 A2d 
666, 187 Md. 418—Tillinghast v. 
Lamp, 176 A. 629, 168 Md. 84. 
Mich.—Collins v. Norris, 22 N.W.2d 
249, 314 Mich. 145—Holda v. Glick, 
20 N.W.2d 248, 812 Mich. 394— 
Emery v. Clark, 6 N.W.2d 746, 803 
Mich. 461—Sobel v. Steelcraft Pis¬ 
ton Ring Sales, 292 N.W. 863, 294 
Mich. 211—Lahey v. Hackley Union 
Nat. Bank, 269 N.W. 130, 270 Mich. 
438. 

Miss.—Cox v. Hartford' Fire Ins. Co., 
160 So. 741, 172 Miss. 841. 

Mo.—Luker v. Moffett, 38 S.W.2d 
1037, 827 Mo. 929—^Byers v. Buett- 
ner, 191 S.W.2d 339, 239 Mo App. 
510. 

N.T.—Chrlstal v- Petry, 90 N.T.S.2d 
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tions indulged in favor of written instruments.^* 

On the other hand, the burden is on the party 
resisting reformation of an instrument to prove 
matters which tend to defeat the right of reforma¬ 
tion;'^* and, where the party seeking reformation 
has adduced proof of fraud or mistake, the bur¬ 
den of going forward with the evidence is on the 
party resisting reformation.** Thus, where a fidu¬ 
ciary relationship between the parties is shown to 
exist as a basis for an inference of fraud, the 
party resisting reformation has the burden of prov¬ 
ing good faith,*^ However, such party does not 
have the burden of proving that the instrument 
properly states the intentions of the parties,** 
since, as appears supra subdivision a of this sec¬ 
tion, such matter is presumed. 


One seeking to reform a contract with a cor¬ 
poration does not have the burden of proving be¬ 
yond a reasonable doubt that a majority of the 
board of directors of the corporation labored un¬ 
der the same mistake as the corporation’s agents 
who negotiated the contract.** 

Where defendant admits mistake, but sets up an 
agreement different from the one asserted by plain¬ 
tiff, defendant has the burden of proof ;*^ and, 
where defendant admits mutual mistake, he has 
the burden of proving an equitable estoppel on 
which he relies as a defense to reformation.** 

Bona fide purchaser; holder in due course. 
Where the issue is raised as to whether the party 
resisting reformation is a bona fide purchaser 


620, 276 App.DIv. 550—^Dunckel v. 
Parsons, 86 N.Y.S.2d 543, 274 App. 
Div. 539, appeal dismissed 93 N.R 
2d 454. 301 N.T. 572—In re Bedell’s 
Estate, 29 N.Y.B.Sd 176, 176 Mlsc. 
913—Stahl V. Hallett, 72 N.Y.S.2d 
144—^DeLia v. American Mut. Liia- 
biity Ins. Go. of Boston, 43 N.Y.S. 
2d 158. 

N.C.—Continental Waste Co. v. Hen¬ 
derson Bros., 17 S.E.2d 519, 220 N. 
C. 438—Ollls V. Board of Education 
of Avery County, 187 S.B. 772, 210 
N.C. 489. 

Okl.—^Eason Oil Co. v. Whiteside, 62 
P.2d 36, 176 Old. 264. 

Or.—Eley v. Miller, 110 P.2d 687, 166 
Or. 80—Brown v, Briggs, 292 P. 
1034, 134 Or. 184. 

Pa—Moran v. Murray, COnaPl., 61 
Lack.Jur. 245. 

Tenn.—^Myrlck v. Johnson, 160 S.W, 
2d 185, 25 Tenn.App. 488. 

Tex.—Gaither v. Calther, Clv.App., 
284 S.W.2d 135, error refused no 
reversible error—^Hayman v, Dow- 
da, Civ.App., 233 S.W.2d 466—Ken¬ 
nedy V. Shipp, CavA.pp., 136 S,W.2d 
204, error dismissed, judgment coi> 
rect—WtlUams v. Nettles, Clv.App„ 
66 S.W.2d 821, error dismissed— 
Tunnell v. Neill, Civ.App., 33 S.W. 
2d 530—Hutcheson v. McCSrley, 
CivApp., 33 S.W.2d 216. 

Wash.—Chebalgoity v. Branum, 138 
P.2d 288, 16 Wash.2d 261—Puget 
mn Co. V. Kerry, 49 P.2d 67, 183 
Wa^ 642, lOO A.LI.R. 1220—Blass 
V. Waldrip, 29 P.2d 408, 176 Wash. 
824. 

AltarattoiL sahsequeiLt to eKoouiloii. 

Wash.—Smith v. Sunnyside Valley 
Bnr. Dist., 65 P.2d 1271, 189 Wash. 
577. 

Befoumailoii of InsuraaLoa polioy 

CaL—Tw)USdell v. Equltahle life 
Assur. Soa. of, XT. 130 P.2d 173, 
5ll^jQalApp.2d 74, rehearing denied 
4^|,PA4iW, 66 Cal.App.2d 74, 
Iqipqwed in 2^ 1^2^ 179, 66 Cal. 
Ajop.2d 940, reheaiing denied 180 


Kan.—New York Life Ins. Co. v. 
Dickensheets, 198 P.2d 649, 165 
Kan. 159. 

Mo.—^Knotts V. Sentinel Life Ins. 
Co., 67 S.W.2d 798, 228 Mo.App. 
368. 

N.Y.—^Porter v. Commercial Casual¬ 
ty Ins. Co., 64 N.B.2d 363, 292 N.Y. 
176, motion denied 66 N.E.2d 122, 
292 N.Y. 717—Messinger v. Pru¬ 
dential Ins. Co. of America, 32 N. 
Y.S.2d 48. 

R.I.—Perla v. Commercial Cas. Ins. 
Co., 69 A.2d 714, 74 R.L 190. 

Wls.—Hoeft V. Kuhns, 252 N.W. 589, 
214 Wia. 187. 

78. XJ.S.—Swede v. Metropolitan 

Life Ins. Co., C.C.A.Fla., 94 F.2d 
124—Grauer v. Schenley Products 
Co., L.aN.Y., 82 IP.Supp. 226. 

Ariz.—Oorpns Juris duoted in Kor- 
rick V. TuUer, 27 P.2d 629, 681, 42 
Ariz. 493. 

Ark.—^Hoyer v. Edwards, 32 S.W.2d 
812, 182 Ark. 624. 

CaL—^Bradford v. Southern California 
Petroleum Corp., 145 P.2d 86, 62 
Cal.App.2d 460—TafC v. Atlas 
Assur. Co., 187 P.2d 483, 68 Cal. 
App.2d 696—Califomia Trust Co. 
V. Cohn. 48 P.2d 7-44, 9 CaLApp.2d 
38—^Mennlng v. Sourisseau, 18 P.2d 
77. 128 Cal.App. 686. 

La.—Coussons v. Smsrthe, App., 178 
So. 657. 

Md.—Hubble v. Somerville, 60 A.2d 
665, 187 Md. 418. 

Mont.—Sullivan v. Marsh, 226 P.2d 

868 . 

Neb.—Mogll V. Maryland Cas. Co., 26 
hr.W.2d 126, 147 Neb. 1087—Otto 
T. L. L. Coryell & Sons, 3 N.W.2d 
915, 141 Neb. 498—Beideck v. Na^- 
tlonal Fire Ins. Co., 296 N.W. 878, 
129 Neb. 171. 

N.Y.—^Metropolitan Life Ins. Co. v. 
Tannenbaum, 281 N.Y.S. 827, 166 
Mlsc. 221. 

Or.—Eley v. ISmier, 110 P.2d 687, 166 
Or. 80. 

Pa.—^Moran v. Murray, ComPL, 61 
^jack*Jur. 245. 
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S.C.—Central Ice Cream & Candy Co. 

V. Home Ins. Co., 171 S.H. 797, 171 
S.C. 162. 

Tenn.—Corpus Juris cited in City of 
Lawrenceburg v. Maryland Casual¬ 
ty Co., 64 S.W.2d 69, 71. 16 Tenn. 
App. 238. 

Tex.—Camden Fire Ins. Ass’n v. Clay 
Lumber Co., Civ.App., 81 S.W.2d 
211, error dismissed. 

53 C.J. p 1026 note 64. 

Ownership of property insured 
Plaintiff, seeking reformation of 
fire policy, had burden of proving 
that insurer knew when it Issued 
policy, or was chargeable with knowl¬ 
edge, that property was not owned 
by those named as Insured, hut was 
owned by plaintiff.—Camden Fire 
Ins. Ass’n v. Clay Lumber Oo., supra. 

79. Va.—Temple v. Virginia Auto 
Mut. Ins. Co., 26 S.E.2d 268, 181 
Va. 661. 

Delay in notifying of mistake 
Va.—^Temple v. Virginia Auto Mut. 
Ins. Co., supra, 

80. Ariz.—Lavis v. Kleindlenst, 169 
P.2d 78, 64 Ariz. 261. 

81. Iowa.—fWest v. Hysham, 242 N. 

W. 19, 214 Iowa 349. 

83. Ky.—Schuble v. Chambers, 91 S. 
W.2d 985, 263 Ky. 68. 

83. N.M.—^Franciscan Hotel Co. v. 
Albuquerque Hotel Co., 24 P.2d 718, 
87 N.M. 456. 

Beason. for rule 

To uphold this assumption would 
plSLce on a party seeking reformation 
of a contract entered into with a 
corporation a burden of proof which 
in most instances would be impossi¬ 
ble for the piurty to sustain.—Fran¬ 
ciscan Hotel Co. V. Albuquerque Ho¬ 
tel Co., supra. 

84i N.BC.—Busby v. Littlefield, 88 N. 
H. 76. 

85. Va.—Inge v. Inge, 91 S.B. 142, 
120 Va. 829. 
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without notice, the burden is on such party to 
show a bona fide purchase and payment;®® and, 
when that burden has been met, the burden shifts 
to the party seeking reformation to show notice.®^ 
Similarly, one claiming to he a holder in due course 
of a negotiable instrument sought to be reformed 
has the burden of showing that the instrument 
was properly indorsed when it was taken by him.®® 

§ 83. Admissibility of Evidence 

a. In general 

b. Parol evidence 

a. In Gleneral 

In proceedings to reform a written Instrument, evl- 


§§ 8a^3 

dence which tends to show the real Intention of the par¬ 
ties is admissible. 

General rules of evidence as to competency, ma¬ 
teriality, relevancy, and such other qualifications 
as make facts admissible in proof, have been ap¬ 
plied in proceedings to reform a written instru¬ 
ment.®® Accordingly, where the proper allegations 
are made, an 3 rthing which shows the actual con¬ 
tract of the parties is materialand any evidence 
which goes to show the real intention of the par¬ 
ties is admissible,®! whether it is by way of con- 
duct®2 or declaration®® of the parties, or whether 
or not it is documentary in nature.®^ Moreover, 
all that occurred in relation thereto just before 
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86. Ala.—■Walling’ v. Moss, 197 So. 
30, 240 Ala. 87—^Poster v. William¬ 
son, 185 So. 168, 236 Ala. 672. 

W.Va.—^Johnston v. Terry, 36 S.EL2d 
489, 128 W.Va. 94. 

Bona Ude purchaser for value with¬ 
out notice as not subject to refor¬ 
mation of instrument see supra § 
59. 

87. Ala.—'Walling v. Moss, 197 So. 
30, 240 Ala. 87—Poster v. William¬ 
son, 185 So. 168, 236 Ala. 672. 

Tex.—Jones v. ISun Oil Co., Clv.App., 
110 S.W.2d 80, error refused— 
Thompson v. Bracken, Civ.App.. 
' 93 S.W.2d 614, error refused. 

W.Va.—Johnston v. Terry, 86 S.B.2d 
489, 128 W.Va. 94. 

88. Mo.—Pricke v. Belz, 177 S.W.2d 
702, 237 Mo.App. 861. 

89. HI.—^Laffer v. Hartford IFire Ins. 
Co,, 83 N.R2d 511, 336 HLApp. 311. 

Mich.—Goldberg v. Cities Service Oil 
Co., 266 NW. 321, 275 Mich. 199. 
Tex.—^Barclay v. Palvey, Civ.App., 
100 S.W.2d 791. 

Bven thongli the action is one at 
law, where the trial assumes the 
form of an application to reform the 
contract,' the rules of evidence ap¬ 
plicable to that form of action will 
govern.—Saunders v. Agricultural 
Ins. Co., 60 NJD. 635, 167 N.Y. 261. 
Bvidenoe held admisslhle 
Lta.—Haas v. Opelousas Mercantile 
Co., 2.So.2d 8, 197 La. 500. 

S.C.—Aiken Petroleum Co. v. Na¬ 
tional Petroleum Underwriters of 
Western Millers Mut Fire Ins. Co. 
of Kansas City, Mo., 36 S.R2d 380, 
207 S.C. 236—^Henderson v. Rice, 
158 iS.m 258, 160 S.C. 307. 

Tex.—Home Ins. Co., New York, v. 
Privltt, Civ.App., 120 S.W.2d 294, 
•error dismissed—■Williams v. Net¬ 
tles. Clv.App., 56 S.W.2d 321, error 
dismissed. 

Svldenoe hM inadmisslhle 
Ga.—^Parker v. Fisher, 59 S.B.2d 715, 
207 Oa. 3—^Richardson v. Mflikin, 
52 s:B.2d 451, 204 Ga. 885—Great 
American Indemnity Co. v. South¬ 
ern Feed Stores, 192 S.R 1, 184 Ga 
560—Voltinteer State Life Ins. Co. 


V. Powell-White Co., 1 S.R2d 662, 
187 Ga 705. 

Ky.—^Hyden v. Grissom, 206 S.W,2d 
960, 306 Ky. 261—^Turner Blkhorn 
Coal Co. V. Smith, 39 S.W.2d 649, 
239 Ky. 428. 

Md.—^Hubble v. Somerville, 50 A.2d 
565, 187 Md. 418. 

S.C.—Aiken Petroleum Co. v. Nation¬ 
al Petroleum Underwriters of 
Western Millers Mut. Fire Ins. Co. 
of Kansaa City, Mo., 36 S.R2d 380, 
207 S.C. 236. 

Tex.—Stewart v. Kansas City Life 
Ins. Co., Civ.App., 96 S.W.2d 845— 
First State Bank of Montgomery v. 
Kameron, CivA.pp., 35 S.W.2d 741. 

90. Okl.—Corpus Juris guoted lu 
Whittaker v. White, 87 P.2d 247, 
261, 169 Okl. 336. 

53 C.J. p 1027 note 72. 

91. Cal.—^Bank of America of Cali¬ 
fornia V. Granger, 1 P.2d 479, 115 
Cal.App. 210. 

Ga—West Lumber Co. v. Moore, 175 
S.E. 642, 179 Ga 302. 

La—^Pair v. 'Williams, App., 172 So. 
393, reversed on other grounds 175 
So. 631, 187 La 953. 

Misa—Lititz Mut. Ins. Co. v. Miller, 
50 So.2d 221, 210 Miss. 548—Mer¬ 
chants* & Manufacturers* Bank of 
Ellisville v. Hammer, 148 So. 641, 
166 Miss. 383. 

Neb.—^Fadden v. Sun Ins. OfELce, Lim¬ 
ited. of London, 248 N.W. 62, 124 
Neb. 712. 

Okl.—Corpus Juris quoted In Whit¬ 
taker V. White, 37 P.2d 247, 261, 
169 Okl. 336. 

Tex,—^Barclay v. Palvey, Clv.App., 
100 S.W.2d 791. 

Wis.—Kettenhofen v. Sterling Oil 
Co.. 276 N.W. 426, 226 Wis. 178. 

53 C.J. p* 1027 note 73. 

EstabliSliiueat of intention of each 
party separately 

Where there is basis for proof of 
mutual mistake as to the property 
intended to be conveyed under secur¬ 
ity ‘deed, evidence is admissible as 
to the intention of each party respec¬ 
tively, which could be established by 
means of separate inquiry.—Volun¬ 
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teer State Life Ins. Co. v. Powell- 
White Co., 26 S.R2d 815, 196 Ga. 372. 
Conveyance of interests not owned by 
grantor 

In suit to reform deed for mutual 
mistake by which interests not 
owned by grantor were Included In 
grant, evidence disclosing grantee*8 
knowledge of grantor’s lack of own¬ 
ership at time of execution and de¬ 
livery of deed and also conduct and 
declarations of parties is admissible 
for purpose of ascertaining their In¬ 
tention.—Whittaker v. White, 37 P.2d 
247, 169 Okl. 386. 

92. Cal.—Lori, lilmlted, v. Wolfe, 
192 P.2d 112, 85 Cal.App.2d 54. 

Ky.—U. S. Fidelity & Guaranty Co. 
V. Breslin, 49 S.W.2d 1011, 243 Ky. 
734. 

La.—^Pair v. Williams, App., 172 So. 
893, reversed on other grounds 176 
So. 631, 187 La. 958. 

Md.—^Tillinghast v. Lamp, 17$ A. 629, 

168 Md. 34. 

Okl.—Welch V. Ruby. 198 P.2d 432. 
200 Okl. 286—Corpus Juris quoted 
in Whittaker v. White, 37 P.2d 247, 
251. 169 OkL 336. 

63 aJ. p 1028 note 74. 

93. Okl.—Welch v. Ruby. 198 P.2d 
432, 200 Okl. 286—Corpus Juris 
quoted in Whittaker v. White, 87 
P.2d 247, 261, 169 OkL 336. 

Tex.—Olvey v. Jones, 166 S.W.2d 977, 
137 Tex. 639. 

53 C.J. p 1028 note 75. 

94. Ga.—Cantrell v. Kaylor, 45 S.E. 
2d 646, 203 Ga. 157. 

Kan.—Bell v. Newkirk, 12 P.2d 733, 
136 Kan. 111. 

Okl.—Corpus Juris quoted in Whit¬ 
taker V. White, 37 P.2d 247, 261, 

169 Okl. 336. 

Tex,—^Hayman v. Bowda, Civ.App., 
283 S.W.2d 466. 

53 C.J. p 1028 note 76. 

Agreement to esohaage real estate 
Ohio.—State Sav. & Loan Ass'n v. 
Engel, 4 Ohio Supp. 118, affirmed* 
App.. 73 N.R2d 779. 

Beoovded warranty deed 
Ohio.—^Homak v. Janls, 16 Ohio SupfK 
114. 
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or at the time of the execution of the instrument, 
in other words, the res gestae of the transaction, is 
admissible under the issue to determine the question 
of mutual mistake and the right of reformation 
amd, hence, it is competent to prove the mistake by 
admissions of the parties,®® and evidence of repre¬ 
sentations made by authorized agents.®’^ 

On the other hand, it is not permissible to show 
the intentions of one party, unless it appears that 
they were understood by the other party.®® The 
evidence should be restricted to matters contempo¬ 
raneous with, or anterior to, the instrument in¬ 
tended to be reformed.®® There is a difference 
between the competency of evidence intended to 
destroy an instrument, and evidence intended to 
reform it^ 

Evidence of inadequacy of price may be admissi¬ 
ble as a material fact,^ since, while not of itself 
sufl&cient grounds for reformation, as between par¬ 
ties standing on an equality, it may, in connection 
with other facts, amount to proof such as will 
warrant reformation on the one hand,® or a re¬ 


fusal to decree specific performance on the other.^ 

As to subsequent purchasers for value, where 
the party seeking reformation admits that he can¬ 
not show notice, evidence of the alleged mistake 
is inadmissible;® and, such purchasers having the 
right to rely on the deed under which they claim 
as recorded, evidence of statements of the gran¬ 
tor in the deed asked to be reformed, made at the 
time of its execution, as to his intention in ex¬ 
ecuting it, is inadmissible as to them.® 

b. Parol Evidence 

In general, parol evidence Is admissible, In suits to 
reform written instruments, but oniy for certain purposes, 
such as to show the requisite mistake or fraud, and to 
show the true transaction, agreement, or Intention of the 
parties. 

While parol evidence ordinarily is not admissi¬ 
ble to contradict, alter, add to, or vary a writ¬ 
ten instrument, as discussed in Evidence §§ 851- 
858, it is a general rule that parol evidence is ad¬ 
missible in a suit to reform a written instrument*^ 
for mistake,® and is admissible to reform a written 


95. Okl.—Welch v. Ruby, *198 P.2d 
432, 200 Okl. 286—Oklahoma City 
Federal Savings & Loan Ass*n v. 
Clifton, 80 P.2d 283, 183 Okl. 74— 
Corpiu JxaiB quoted in Whittaker 
V. White, 87 P.2d 247, 261, 169 Okl. 
336. 

53 O.J. p 1028 note 77. 

Previous negotiations 
N.C.—Ollis V. Board of Education of 
Avery County. 187 S.E. 772. 210 N*. 
a 489. 

Tex.—^Pegues v. Dilworth, 132 S.W.2d 
682, 134 Tex. 169. 

63 C.J. p 1028 note 77 [a] (1). 

Party's request to scrivener as to 
What shall be contained in deed is 
admissible.—Ward v. Ward. 169 S.E. 
120, 176 Ga. 849. 

96. Ark.—^Hoyer v. Edwards, 32 S.W. 
2d 812, 182 Ark. 624. 

97. Iowa.—(Fidelity, etc., Co. v. Mans¬ 
field, 175 N.W. 528, 187 Iowa 1260. 

TTnauthorized agent 
Where there was no evidence that 
Insurer's local soliciting agent had 
authority to bind insurer with re¬ 
spect to whether a life policy should 
tahe effect on date of application or 
date of delivery, and policy provided 
that no obligation was assumed by 
insurer prior to date and delivery of 
policy in beneficiary's action to re¬ 
form policy on ground of fraud by 
agent and to recover death benefits 
thereunder, beneficiary's testimony 
that agent, when application was 
taken, had told beneficiary that policy 
would be In force from date of ap¬ 
plication, was inadmissible to es¬ 
tablish alleged ooutract between in¬ 
surer and insured.—Jones v. Gate 


City Life Ins. Co., 4 S.E.2d 848, 216 
N.a 300. 

98. Conn.—Snelllng v. Merritt, 81 A. 
1039, 85 Conn. 83. 

53 C.J. p 1028 note 81. 

99. Pa.—Williamson v. Carpenter, 64 
A. 718, 205 Pa. 164. 

53 C.J. p 1028 note 82. 

1. Pa.—Irwin v. Shoemaker, 8 Watts 
& S. 75. 

8. Ga.—^B^tzgeraJd v. Vaughn, 7 S.E. 

2d 78, 189 Ga, 707. 

Evideuoe of offer hy third party 
In vendor's suit for reformation 
of notes and bond for title executed 
in pursuance of land purchase con¬ 
tract on ground that recital of con¬ 
sideration of one thousand nine hun¬ 
dred dollars was erroneous and that 
agreed price was two thousand one 
hundred dollars, evidence that third 
person had offered two thousand dol¬ 
lars for the land, before the agree¬ 
ment in question was made, was ad¬ 
missible.—^Fitzgerald v, Vaughn, su¬ 
pra, 

3. U.S.—^Baldwin v. National Biedge, 
etc., Co., Pa., 78 F. 674, 19 C.CA- 
576. 

53 C.J. p 1029 note 84. 

4. Ga,—^May v. Sorrell, 111 S.B. 810, 
163 Ga. 47. 

5. Ga,—^Boardman v. Taylor, 66 Ga, 
638. 

6. Tenn.—^Teague v. Sowder, 114 S. 
W. 484, 121 Tenn. 132. 

7- Ark.—^Hlcks v. Rankin, 214 S.W. 
2d 490, 214 Ark. 77—Berk v. Beck¬ 
ett 187 S.W.2d 898, 200 Ark. 1189. 
Cal.—^Hanlon v. Western Loan & 
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Bldg. Co., 116 P.2d 465, 46 Cal.App. 
2d 580. 

Iowa,—Schmidt v. Schurke, 25 N.W. 
2d 876, 238 Iowa 121—Olsen v. Ol¬ 
sen, 18 N.W.2d 602, 236 Iowa 313— 
In re Simplot's Estate, 246 N.W. 
396, 215 Iowa 578. 

La,—Matassa v. Cortese, 182 So. 139, 
15 La,App. 495. 

Md.—^Levin v. Cook, 47 A.2d 606, 186 
JkLd. 535. 

Mich,—^Frankowlch v. Frankowlch, 35 
N.W.2d 478, 823 Mich. 616—Scott 
V. Grow, 3 N.W.2d 254, 301 Mich. 
226, 141 A,L.R. 819—Goldberg v. 
Cities Service Oil Co., 266 N.W. 321. 
275 Mich. 199. 

Miss.—Stone v. Grenada Grocery Co., 
1 So.2d 229, 190 Miss. 555. 

Neb.—Smith v. U. S. Fidelity & Guar¬ 
anty Co., 6 N.W.2d 81, 142 Neb. 321 
—Oft V. Ohrt 260 N.W. 671, 128 
Neb. 848. 

N.J.—Union Fur Shop v. Max-Melzer, 
Inc., 29 A.2d 873, 133 N.J.Eq. 416. 
Tex.—Pegues v. Dilworth, 132 S.W. 

2d 582, 134 Tex. 169. 

Wash.—^Nadreau v. Meyerotto, 216 P. 
2d 681. 35 Wash.2d 740—Meyer v. 
Young, 169 P.2d 908. 23 Wash.2d 
109. 

ITiLder Btatnta 

Cal.—Merkle v. Merkle, 258 P. 969, 
85 Cal.App. 87. 

53 C.J. p 1030 note 8. 

After death of party to Instrument 
Iowa,—^Floberg v. Peterson, 242 N.W. 
13, 214 Iowa 1364. 

8. U.S.—^Prudential Ins. Co, of 
America v. Strickland, CA-Tenn., 
187 F.2d 67. 

Ark.—Wood V. Wood, 181 S.W.2d 481, 
207 Ark. 518—Berk v. Beckett 1®7 
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instrument for fraud or inequitable conduct,® 
or accident,10 for certain purposes,ii such as to 
show the requisite mistake,!® or fraud,!® or the 
mistake of one party and the fraud of the other,!^ 
and to show the true transaction, agreement, or in¬ 


tention of the parties.!® 

On the other hand, parol evidence ordinarily is 
not material or admissible for other purposes in 
such proceedings,!® as simply to contradict or vary 


S.W.2d 898, 200 Ark. 1189—Hervey 
V. Collegre of the Ozarks, 118 S.W. 
2d 576, 196 Ark. 481—McWilliams 
V. Kelly, 48 IS.W.2d 236, 185 Ark. 
1189^Hoyer v. Edwards, 32 S.W.2d 
812, 182 Ark. 624. 

Cal.—^Davis Welding & Manufactur¬ 
ing Co. V. Advance Auto Body 
Works, 100 P.2d 1067, 38 Cal.App. 
2d 270. 

Ga.—^Miller v. Rackley, 34 S.R2d 438, 
199 Ga. 370. 

ni.—Darst V. Lang, 10 N.E.2d 669, 
367 Ill. 119. 

Kan.—^Porristal v. Security Ins. Co. 
of New Haven, Conn., 12 P.2d 790, 
136 Kan. 73. 

Ky.—McKnight v. Johnson, 34 S.W.2d 
239, 236 Ky. 763. 

Md.—^Levin v. Cook, 47 A.2d 606, 186 
Md. 635—Hoffman v. Chapman, 34 
A.2d 438, 182 Md. 208. 

Mich.—Prankowlch v. Pirankowich, 35 
N.W.2d 478, 323 Mich. 616—Scott 
V. Grow, 3 N.W.2d 264, 301 Mich. 
226, 141 A.L.R. 819—Goldberg v. 
Cities Service Oil Co., 266 N.W. 321, 
275 Mich. 199. 

Mo.—Wood V. Utter, 77 S.W.2d 832, 
229 Mo.App. 309. 

N.M —^Naramore v. Mask, 197 P.2d 
906, 62 N.M. 336. 

N.T.—Sadock v. Mitrani, 290 N.Y.S. 

792, 248 App.Div. 470. 

N.C.—^Life Ins. Co. of Virginia v. 
Edgerton, 174 S.B. 96, 206 N.C 402 
—^M. P. Hubbard & Co. v. Horne, 
166 S.H. 347, 203 N.C. 206. 

Tenn.—City of Lawrenceburg v. 
Maryland Casualty Co., 64 iS.W.2d 
69, 16 TenmApp. 238. 

Wash.—Akers v. Sinclair, 226 P.2d 
226—Goerig v. Elliott, 179 P.2d 320, 
27 Wash.2d 600. 

W.Va.—Johnston v. Terry, 36 S.E.2d 
489, 128 W.Va. 94. 

Wls.—^Bcuiger Sav. Bldg. & Loan 
Ass'n V. Mutual Bldg. & Sav. Ass'n, 
283 N.W. 466, 230 Wls. 145. 

Wyo.—^Russell v. Curran, 206 P.2d 
1169, 66 Wyo. 173. 

53 C.J. p 1029 note 1, 

8. TJ.S.—^Prudential Ins. Co. of Amer¬ 
ica V. Strickland, C<A.Tenn., 187 P. 
2d 67. 

Ark.—Berk v. Beckett, 137 S.W.2d 
898, 200 Ark. 1189—McWilliams v. 
Kelly, 48 S.W.2d 235, 186 Ark. 1189 
—^Hoyer v. Edwards, 32 S.W.2d 812, 
182 Ark. 624. 

Md.—Levin v. Cook, 47 A.2d 605, 186 
Md. 635—Hoffman v. Chapman, 34 
A.2d 438, 182 Md. 208. 

Mo.—Wood V. Utter, 77 S.W.2d 832, 
229 Mo.App. 309. 

N.T.—Sadock v. Mitrani, 290 N.TJS. 
792, 248 AppJMv, 470. 


N.C .—ISSL P. Hubbard & Co. v. Horne, 
166 S.E. 347, 203 N.C. 205. 

Ohio.—Thacker v. Matthews, 43 N.E. 

2d 108. 70 Ohio App. 314. 

Or.—^Massachusetts Protective Ass'n 
V. Palmer, 18 P.2d 585, 141 Or. 688. 
Tenn.—City of Lawrenceburg v. 
Maryland Casualty Co., 64 S.W.2d 
69. 16 Tenn.App. 238. 

W.Va.—Johnston v. Terry, 86 S.K2d 
489, 128 W.Va. 94. 

Wis.—Badger Sav. Bldg. & Loan 
Ass'n V. Mutual Bldg. & Sav. Ass'n, 
283 N.W. 466, 230 Wis. 145. 

Wyo.—^Russell v. Curran, 206 P.2d 
1169, 66 Wyo. 173. 

53 C.J. p 1030 note 2. 

10. Md.—^Hoffman v. Chapman, 84 A. 
2d 438, 182 Md. 208. 

11. Ind.—Stack v. Commercial Towel 
& Uniform Service, App., 91 N.E.2d 
790. 

Particular purposes 

(1) To prove contemporaneous 
agreement changing original agree¬ 
ment—Allinger v. Melvin, 172 A. 712, 
316 Pa. 298. 

(2) To apply terms of contract to 
subject matter.—Stack v. Commercial 
Towel & Uniform Service, Ind.App., 
91 N.E.2d 790. 

(3) To show true consideration for 
conveyance.—^Elliott v. Daves, 170 So. 
680, 176 Miss. 846. 

IS. Ark.—Hervey v. College of the 
Ozarks, 118 S.W.2d 676, 196 Ark. 
481—^Hoyer v. Edwards, 32 S.W.2d 
812, 182 Ark. 634. 

m.— ^Darst V. Lang, 10 N.E.2d 669, 
367 Ill. 119. 

Kan.—^Forristal v. Security Ins. Co. 
of New Haven, Conn., 12 P.2d 790, 
136 Kan. 73. 

La.—^Pair v. Williams, App., 172 So. 
393, reversed on other grounds 175 
So. 631, 187 La. 953. 

Mich.—Schwaderer v. Huron-Clinton 
Metropolitan Authority, 46 N.W.2d 
279, 329 Mich. 268—tPrankowlch v. 
Frankowich, 86 N.W.2d 478, 323 
Mich. 616—Scott V. Grow, 8 NJW. 
2d 264, 801 Mich. 226, 141 A.L.R. 
819. 

N.M.—Naramore v. Mask, 197 P.2d 
906, 52 N.M. 386. 

N.C.—^Llfe Ins. Co. of Virginia v. 
Edgerton, 174 S.E. 96, 206 N.C. 
402—M. P. Hubbard & Co. v. 
Horne, 166 S.E. 347, 203 N.C. 206. 
Ohio.—State Sav. & Loan Ass'n v. 
EngOl, 4 Ohio Supp. 118, aiUrmed, 
App., 72 N.E.2d 779. 

Okl.—^Prudential Fire Ins. Co. v. 
Stanley. 131 P.2d 88, 191 Okl. 606 
—Whittaker v. White, 37 P.2d 247, 
169 OkL 336. 


Or.—Massachusetts Protective Ass'n 
V. Palmer. 18 P.2d 585, 141 Or. 688. 
Tex.—^Barclay v. Falvey, ClvApp., 
100 S.W.2d 791. 

Wash.—Goerig v. Elliott, 179 P.2a 
320, 27 Wash.2d 600. 

Wis.—^Badger Sav. Bldg. & L>oan 
Ass’n V. Mutual Bldg. & Sav. 
Ass'n. 283 N.W. 466, 230 Wls. 146. 

13. Mich.—Schwaderer v. Huron- 
Clinton Metropolitan Authority, 45 
N.W.2d 279. 329 Mich. 268. 

N.C.— M. P. Hubbard & Co. v. Horne, 
165 S.E. 347. 203 N.C. 206. 

Wis.—^Badger Sav. Bldg. & Loan 
Ass'n V. Mutual Bldg. & Sav. 
Ass'n, 283 N.W. 466, 230 Wis. 145. 

14. Or.—^Massachusetts Protective 
Ass'n V. Palmer, 18 P.2d 686, 141 
Or. 688. 

16. Ala—Spiller v. Slayton, 47 So.2d 
188, 263 Ala 687. 

Ark—Wood v. Wood, 181 IS.W.2d 481, 
207 Ark 518. 

CaJ.—^Davis Welding & Manufactur¬ 
ing Co. v. Advance Auto Body 
Works, 100 P.2d 1067, 38 CalJLpp. 
2d 370. 

Kan.—^PoiTistal v. Security Ins. Co. 
of New Haven, Conn., 12 P.2d 790, 
136 Kan. 73. 

Ky.—^McKnight v. Johnson, 34 S.W. 

2d 239, 236 Ky. 763. 

Md.—Hoffman v. Chapman, 34 A.2d 
438, 182 Md. 208. 

Mich.—Frankowich v. Frankowich, 35 
N.W.2d 478, 323 Mich. 516—Scott 
V. Grow, 3 N.W.2d 264, 801 Mich. 
226, 141 AL.R. 819. 

Neb.—Oft V. Ohrt, 260 N.W. 671, 128 
Neb. 848. 

N.C.—Alexander v. Vlrginia-Carolina 
Joint Stock Land Bank, 160 S.R 
460, 201 N.C. 449. 

Ohio.—^Thacker v. Matthews, 43 N.R 
2d 103, 70 Ohio App. 314. 

Okl.—Whittaker v. White, 37 P.2d 
247, 169 Okl. 336. 

Tex.—^Barclay v. Falvey, Civ.App., 
100 S.W.2d 791. 

Wash.—^Akers v. Sinclair, 226 P.2d 
225—Goerig v. Elliott, 179 P.2d 320, 
27 Waah.2d 600. 

Wyo.—^Russell v. Curran, 206 P.2d 
1169, 66 Wyo. 173. 

Ihizatloii of policy 
In beneficiary's action to reform 
provision of life policy regarding ef¬ 
fective date thereof, and enforce the 
policy as reformed, pcurol evidence 
of statement by insurer's agent at 
time he received note for first premi¬ 
um regarding duration of policy was 
competent.—Kansas City Life Ins. 
Co. V. Cox, C.C.ATenn., 104 P.2d S2L 

16 . Neb.—Smith v. U. S. Fidelity & 
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Ihe terms of a written instrument!'^ Accordingly, 
where parol evidence is offered to effect a refor¬ 
mation of a contract, which is refused by the 
court, it cannot be considered for the purpose of 
varying the terms of the contract without re¬ 
spect to mistake or fraud.!^ Moreover, parol evi¬ 
dence is not admissible to show a mistake in law;!^ 
nor is it admissible to reform a voluntary convey¬ 
ance at the suit of the grantee nor can it be 
admitted in the absence of fraud, mistake, or sur¬ 
prise at or prior to the time of the written in¬ 
strumental Furthermore, it is not admissible to 
reform a contract absolutely invalid under the 
statute of frauds,22 or for the purpose of inserting 
in a contract new and essential elements, or mat¬ 
ter that is required by the statute to be reduced 
to writing in order to make the contract valid and 
binding.23 

In actions at law; effect of codes. Where the 
common-law distinction between actions at law and 
in equity prevails, parol evidence is admissible only 
in a direct action to reform, since in actions at 
law such evidence is not competent;!^ but the 
rule is different where, under the codes, an equita¬ 
ble defense may be interposed in an action be¬ 
gun at law,25 

Reformation and specific performance. Parol 
evidence may be admitted to reform a contract 


for the purpose of having it specifically executed 
as rectified,'23 but it has also been held that, while 
parol evidence is admissible to reform an instru¬ 
ment for purposes of defense, a court of equity 
will not, at the instance of the party seeking to 
enforce performance, reform the instrument by the 
aid of parol evidence and then decree specific per¬ 
formance of it as reformed.27 

§ 84. Weight and SufiSciency of Evidence 

a. In general 

b. Corroboration 

c. Conflict of evidence 

d. Lapse of time 

e. To justify reformation of particular 

instruments 

a. In General 

It is generally held that In order to establish a cause 
of action for reformation of an Instrument a mere pre¬ 
ponderance of the evidence is insufRcient, and the evi¬ 
dence must be clear and convincing and satisfactory. 

While there are cases holding that, as in oth¬ 
er civil cases, a mere preponderance of the evi¬ 
dence may be sufficient to warrant reformation of 
an instrument,2 8 it is generally held, except in 
special circumstances,2 8 that a mere preponder¬ 
ance of the evidence is insufficient,^® and that the 
courts should exercise great caution and require 


Guaranty Co.. 6 N.W.2d 81,142 Neb. 
321. 

Wis.—^Badger Sav. Bldg. & Loan 
Ass’n V. Mutual Bldg. & Sav. Ass’n. 
283 N.W. 466, 280 Wls. 146. 

Prior oral understanding 

In suit for determination of bound¬ 
ary line between adjoining lot own¬ 
ers wherein defendant sought refor¬ 
mation of deed to complainant from 
common grantor on ground of a mu¬ 
tual mistake as to amount of land 
conveyed, excluding evidence which 
tended to prove a prior oral under¬ 
standing to modify terms of deed 
rather than a mistake in the mak¬ 
ing thereof was proper.—^Myrick v. 
Johnson, 160 IS.W.2d 185, 26 Tenn. 
App. 483. 

as a win 

Stvidence that the maker of the 
instnonent said in the presence of 
attesting witnesses that he wished 
them to witness his will, and that th« 
PSEpsr which he asked them to wit¬ 
ness was his wUl, is inadmissible to 
sefomst the instrument.—^Isler v. 
jGsMOa, 3T S.Bl 864^ 134 Ga. 192. 

ChurchUl v. Rogers. 8 T.B. 
. Mon. 81. , „ 

jMieh.—^FrasOcofwUh v. ffrankowlch, 35 
N,W.ldt4f8,.W8 .Ml<dfc516—Bcott v. 
^ Grew, 8 N.W.2d 264, 801 Mich. 226, 
A n iri .R. sfo* 


[Beoital of oonsidexatioii 
I If deed sought to be reformed re¬ 
cites a consideration, it cannot be 
I shown that it was voluntary in order 
i to defeat relief.—Skelton v. Tyner, 
25 So.2d 160, 247 Ala. 611—O’Rear v. 
O’Rear, 122 So. 646, 219 Ala. 419. 

18. Mo.—Wood V. Utter, 77 S.W.2d 
I 832, 229 Mo.App. 309. 

19. Conn.—Wheaton v. Wheaton, 9 
Conn. 96. 

Ind.—Schlosser v. Nicholson, 111 N. 
£L 13, 184 Ind. 283. 

20. Tex,—^Browne v, Gorman, Civ. 
App., 208 S.W. 385. 

81. Ohio.—^Roberts v, Elmore, 3 Ohio 
Dec., Reprint, 208, 4 Wkly.L.Gaz. 
393. 

82. Wash.—Mead v. White, 102 P. 
768, 63 Wash. 638, 132 Am.S.R. 
1092, 23 L.R.A.,N.S., 1197. 

23. Wash.—^Mead v. White, supra. 

63 C.J. p 1030 note 10. 

24. Md.—Newcomer v, Ellne, 11 Gill 
& J. 457, 37 Am.D. 74. 

N.T.—Bush V. Tilley, 49 Barb. 699. 

25. N.T.—^Bartlett v. Judd, 21 N.T. 
200, 78 Am.D. 131. 

26. Md.—Philpott V. Elliott,- 4 Md. 
Ch. 273. - 

N.C.—Cufhbertson v. Morgan, 62 S.B. 
744, 149 N.C. 72, 
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Wis—Waterman v. Dutton, 6 Wls. 
266. 

Admissibility of parol evidence in 
suits for specific performance gen¬ 
erally see the C.J.S. tiUe Specific 
Performance § 141, also 68 C.J. p 
1193 notes 2-10, and p 1193 note 
26-p 1194 note 30. 

27. Conn.—Osborn v. Phelps, 19 
Conn. 63, 48 Am.D. 183. 

Mich.—Climer v. Hovey, 16 Mich. 18. 
Tenn.—^Long v. Dooley, 4 H&yw. 128, 
9 Am.D. 764. 

28. U.S.—Gardner v, Amerada Pe¬ 
troleum Corp„ D.C.T6X., 91 P.Supp. 
124—^Levy v. Dossln’s Pood Prod¬ 
ucts, D.G.Mich., 72 P.Supp. 855. 

Tex.—Kennedy v. Shipp, Civ.App., 
136 S.W.2d 204, error dismissed. 
Judgment correct 
63 C.J. p 1030 note 18. 

29. La.—Britton v. Myles, App.. 9 
So.2d 60. 

No opportunity to read instrument 
Where party was not present when 
instrument was executed by his 
agent and he did not read It or have 
an opportunity to read It or to have 
It read to him, only a simple pre- 
*ponderance of the testimony Is neces¬ 
sary to Justify reformation.—Britton 
y. Myles, supra. 

80. U.S,—Weiss V. Turney, C.A.Ark., 

1 173 P.2d 617—Maryland Casualty 
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REFORMATION OF INSTRUMENTS 


a high degree of proof,3i especially when death 
has sealed the lips of the original parties or a 

party.82 

More specifically, the evidence required in or¬ 
der to prove the material facts constituting a 


§ 84 

cause of action for the reformation of an instru¬ 
ment, and particularly mistake or fraud, when 
urged as a ground for reformation, has been vari¬ 
ously described as evidence which is clear and 
convincing, 33 evidence which is clear and satis- 


Co. V. XT. S., for Use of Green, C.C. 
A.Neb., 160 F.2d 102—^Equitable 
Life Assur. Soc, of U. S. v. Aaron, 
aC.A.Ohio, 108 F.2d 777—Hayes v. 
Travelers Ins. Co., C.C.A.Okl., 98 F. 
2d 668 , 125 A.L.R. 1053—National 
Reserve Ins. Co. of Illinois v. 
Scudder, C.aA.Cal., 71 F.2d 884— 
Day V. Fireman’s Fund Ins. Co., C. 
C.A.Ga, 67 F.2d 267—Hare & Chase 
V. National Surety Co., D.C.N.T., 
49 F.2d 447, affirmed, C.C.A., 60 
F.2d 909, certiorari denied 53 S.Ct. 
222, 287 U.S. 662, 77 L.Ed. 572— 
Chicago, Wilmin^oii & Franklin 
Coal Co. V. Jilek, D.C.I11., 42 F. 
Supp. 200—Grauer v. Schenley 
Products Co., D.G.N.T., 32 F.Supp. 
225. 

Ariz.—^Davis v. IBUeindienst, 169 P.2d 
78, 64 Ariz. 261—^Korrick v. Tuller, 
27 P.2d 529, 42 Ariz. 493. 

Ark.—^Hopkins v. Williams, 219 S.W. 
2d 620, 216 Ark. 161—Hicks v. Ran¬ 
kin, 214 S.W.2d 490. 214 uArk. 77. 
CaL—^Moore v, Vandermast, Inc., 119 
P.2d 129, 19 Cal.2d 94—Mills v. 
Schulba, 213 P.2d 408, 95 Cal.App. 
2d 669—Taif v. Atlas Assur. Co., 
137 P.2d 483, 58 Cal.App.2d 696. 
Colo,—^Hooper v. Capitol Life Ins. 

Co., 20 P.2d 1011, 92 Colo, 376. 
Del.-^olvocoresses v. W. S. Wasser- 
man Co., 28 A.2d 588, 26 Del.Ch. 333 
—^McDaniel v. Franklin Ry. 'Supply 
Co., 174 A. 376, 20 Del.Ch. 327. 
Idaho.—^Metropolitan Life Ins. Co. v. 
McClelland, 63 P.2d 667, 67 Idaho 
139—Ehlinger v, rwashburn-Wilson 
Seed Co., 1 P.2d 188, 51 Idaho 17. 
Ill.—^Blskupskl V. Jaroszewskl, 76 N. 
E.2d 65, 398 Ill. 287—^Ambarann 
Corp. V. Old Ben Coal Corp., 69 N.E. 
2d 835, 395 Ill. 154—Tope v. Tope, 
18 N.B.2d 229, 870 HI. 187—Mansell 

V. Lord Lumber & Fuel Co., 180 N, 
E. 774, 348 HI. 140—Carpenter v. 
Young, 280 Hl.App. 116. 

Iowa.—^Runciman v. Bailey, 250 N.W. 

630, 217 Iowa 1084—Stillman v. 
- Slifer Sav. Bank, 249 N.W. 230, 216 
Iowa 967—West v. Hysham, 242 N. 

W. 19, 214 Iowa 349—Kanofsky v. 
Woerderhoff^ 236 N.W. 306, 211 
Iowa 1176. 

Ky.—Christensen Bros. Co. v. Union 
Bank -& 'Trust Co., 174 S.W.2d 704, 
295 Ely. 428—^Marlowe v. Marcum, 
- 171 S.W.2d 997, 294 Ky. 405—Sut¬ 
ton V. Noe, 169 S.W.2d 997, 289 Ky. 
657—Struve v, Lebus, 136 S.W.2d 
664, 281 Ky. 407—Farmers-Ex- 

chsMe Bank of Millerburg v. Mc¬ 
Daniel, 99 S.W.2d 827, 266 Ky. 743 
—Warfield Natural oks Co. v. En- 
dlcott,.99'S.W.2d 822i. 266*Ky. 735— 
Hunt V. Stacey, 38 S.W.2d 15, 266 


Ky. 9—Mills v. Mills, 87 S.W.2d i ragne, 176 So. 455, 234 Ala. 660— 

389, 261 Ky. 190—^Reiss v. Winter- 1 Henderson v. First Nat. Bank, 159 

smith. 44 S.W.2d 609, 241 Ky. 470. | So. 212, 229 Ala 658. 

Minn.—Johnson v. Glese, 42 N,W.2d j Miss.—^Lamar v. Lane, 164 So. 709, 
712, 231 Minn. 258. i 170 Miss. 260. 

Miss.—Lamar v. Lane, 164 So. 709, N.J.—^Heuer v. Rubin, 62 A.2d 812, 1 
170 Miss. 260. N.J. 251. 

Mo.—Stubblefield v. Husband, 106 *S. Tenn.—Greer v. J. T. Fargason Gro- 
W.2d 419, 341 Mo. 38—General Re- cer Co.. 77 S.W.2d 443. 96 AL.R. 

fractories Co. v. Sebek, 44 S.W.2d 1141, 168 Tenn. 242. 

60, 328 Mo. 1143—^Employers’ In- 53 C.J. p 1031 note 15. 

demnity Corporation v. Garrett, 38 32 . Ala»—Moragne v. Moragne. 176 

S.W.2d 1049, 327 Mo. 874—^Dutton go. 455 , 234 Ala. 660. 

V. Prudential Ins. Co. of America, m.—^Tope v. Tope, 18 NE.2d 229, 
193 S.W.2d 938, 238 MoAlPP. 1058. 370 m. ig?. 


N.J.—^By-Fi Building dc Loan Ass’n 
V. New York Casualty Co., 173 A, 
90, 116 N.J.Eq. 265. 

N.Y.—^Amend v. Hurley, 69 N.E.2d 
416, 293 N.Y. 687—In re Bedell’s 
Estate, 29 ‘N.Y.S.2d 175, 176 Misc. 
913—Selmar Garage Corp. v. Rink 
Realty Corp., 102 N.Y.S.2d 566— 
Friedman v. Platzik, 67 N.Y.S.2d 
215—^DeLia v. American Mut. Lia¬ 
bility Ins. Co. of Boston, 43 N.Y.S. 
2d 158. 

Ohio.—Saum v. Orrill, App., 42 N.B.2d 
925. 

Okl.—^In re O’Brien’s Trust Estate, 
172 P.2d 607, 197 Okl. 436—Bom- 
barger v. Bloss, 163 P.2d 651, 196 
Okl. 153—Setterstrom v. Phelan, 
78 P.2d 416, 182 Okl. 453—Higgins 
V. Classen. 65 P.2d 101, 176 Okl. 
233—^American Life Ins. Co. v. Rat- 
clifiC, 33 P.2d 634, 168 Okl. 439— 
Hendrix v. Rinehart, 81 P.2d 113, 
167 Okl. 621. 

Or.—Kontz v. B. P. John Furniture 
Corp., 115 P.2d 319, 167 Or. 187— 
Eley V. Miller, 110 P.2d 687, 166 
Or. 80. 

Pa,—^In re Mellinger’s Estate, 5 A.2d 
321, 334 Pa, 180—Pennsylvania 

Thresherman & Farmers* Mut. 
Casualty Ins. Co. v. Elaufman, Com. 
PI., 50#Lack.Jur. 165. 

Tenn.—Oorpxis Jtizis olted in City of 
Lawrenceburg v. Maryland Casual¬ 
ty Co,, 64 S.W.2d 69, 71, 16 Tenn. 
App. 238. 

Utah.—^Rosenbraugh v. Branch, 213 
P,2d 333—^Forrester v. Cook, 292 P. 
206, 77 Utah 137. 

Wash.—^Maxwell v. Maxwell, 123 P. 
2d 336, 12 Wash.2d 589—Smith v. 
Sunnyside Valley Irr. Dist., 65 P. 
2d 1271, 189 Wajsh. 677—Friend v. 
Continental Coal Co., 66 P.2d 1000, 
186 Wash. 102—^Bjorklund v. Conti¬ 
nental Casualty Co., 297 P. 156, 161 
Wash. 340. 

53 C.J. p 1031 note 14. 

31. Ala,—Federal Land Bank of 
New Orleans v. Williams^ 186 So. 
689, 237 Ala. 318—Moragne v,* Mo- 
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5S C.J. p 1031 note 17 [gr]. 

33. U.S.—Smith v, Jim Dandy Mar¬ 
kets, CA.Cal., 172 F.2d 616—Gen¬ 
eral Motors Corp. v. Swan Car¬ 
buretor Co., C.C.A.Ohlo, 88 F2d 
‘876, certiorari denied 68 S.Ct 49, 
802 U.S. 691, 82 I^Bd. 634, re¬ 
hearing denied 58 S.Ct 137, 302 U. 
S. 777, 82 L.Ed. 601—Reeke-Nash 
Motors Co. V. Swan Carburetor Co., 
88 F.2d 876, certiorari denied 58 
S.Ct 10, 302 U.S. 691, 82 L.Ed. 533 
— ^Day V. Fireman’s Fund Ins. Co.. 
C.C.A.Ga,, 67 F.2d 267—^Internation¬ 
al Harvester Co. v. Mississippi 
Land Co., C.C.AMlnn., 43 P.2d 17, 
certiorari denied 51 S.Ct 388, 282 
U.S. 906, 76 LuEd. 797—Ohio Cas¬ 
ualty Ins. Co. V, Murphy, D.CKy., 
28 F.Supp. 252—Heidelberg Brew¬ 
ing: Co. V. North American Service 
Co., D.C.Ky., 26 FJSupp. 342, af¬ 
firmed, C.C.‘A., Ill F.2d 897—Law- 
son V. Twin City Fire Ins. Co., D. 
C.Ky., 2 F.Supp. 171. 

Ala.—HHl V. Hardingr, 172 So. 98, 
233 Ala, 343. 

Ariz.—^Home Owners’ Loan Corp. v. 
Bank of Arizona, 94 P.2d 437, 54 
Ariz. 146. 

Ark.—^Hopkins v. Williams, 219 S.W. 
2d 620, 215 Ark. 161—Fullerton v. 
Storthz, 33 S.W.2d 714, 182 Ark. 
761—Hoyer v. Edwards, 32 S.W.2d 
812, 182 Ark. 624. 

Cal.—Mills V. Schulba, 218 P.2d 408, 
95 Cal.App.2d 559—^Blsno v. Herz- 
berg, 170 P.2d 978, 76 Cal.App.2d 
235—Taff V, Atlas Assur. Co., 137 
P.2d 488, 58 CalA.pp.2d 696—Cali¬ 
fornia Trust Co. V. Cohn, 48 P.2d 
744, 9 Cal.App.2d 33. 

Colo.—Muchow V. Central City Gold 
Mines Co., 65 P.2d 702, 100 Colo. 
58. 

Del.—Rauhut v. O’Donnell, 87 A.2d 
66 , 28 DeLCh. 68 —McDaniel v. 

! Franklin Ry. Supply Co., 174 A. 
375, 20 DetCh. 3j27. 

HI.—^Morris Inv. Co. v. Weaver; 53 
N.B,2d 27, 821 HLApp, SOl^Wstg- 
ner v. Milk Wagep I>riveri 9 ' Un^^on, 
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factory,34 evidence which is the clearest and most • and indubitable,®^ evidence which is clear, cogent, 
satisfactory,35 evidence which is clear, precise, and convincing,®"^ evidence which is clear, con- 


liOcal 753, 50 N.E.2d 865, 320 HI. 
App. 341. 

Iowa.—Sargrent v. American Ins. Co. 
of Newark, N. X, 253 N.W, 613. 218 
Iowa 430—Kanofsky v. Woerder- 
hofE, 235 N.W. 305, 211 Iowa 1175. 
Ky.—Dickey v. McIntosh, 225 S.W.2d 
465, 311 Ky. 773—Hon v. Richer- 
son, 221 S.W.2d 90, 310 Ky. 550— 
Maupin v. Sumpter, 215 S.W. 2 d 832, 
308 Ely. 713—^Hyden v. Grissom, 206 
S.W.2d 960. 306 Ky. 261—Hon v. 
Richerson, 193 S.W.2d 441. 301 Ky. 
837—Hale v. Hale, 180 S.W.2d 857. 
297 Ky. 631—^Marlowe v. Marcum, 
171 S.W.2d 997, 294 Ky. 405—Grant 
County Assessment lE^re Ins. Co. v. 
Scroargin, 171 S.W.2d 1, 294 Ky. 
244—Grim v. Grim, 161 S.W.2d 918, 
290 Ky. 474—Warfield Natural Gas 
Co. V. Endicott, 99 S.W.2d 822, 266 
H^. 735—^Bennett v. Madison Sales 
Co., 95 S.W.2d 604, 264 Ky. 728— 
Schuble V. Chambers, 91 S.W.2d 
985, 263 Ky. 53—Smith v. Graf. 
82 SW.2d 461, 259 Ky. 456—Hauck 

V. Lillick, 70 S.W.2d 958, 254 Ky. 6 
—^Edgewater Coal Co. v. Swinney, 
65 S.W.2d 674, 251 Ky. 531—Suth¬ 
erland Bros. V. Travelers* Ins. Co., 
54 S.W.2d 340, 245 Ky. 756—Kitch¬ 
en Lumber Co. v. Moses, 46 SjW.2d 
791, 242 Ky. 505—Brown v. Union 
Cent Life Ins. Co., 44 S.W.2d 514, 
241 Ky. 614—^Mayo Arcade Corpo¬ 
ration V. Bonded Floors Co., 41 S. 

W. 2d 1104, 240 Ky. 212, 

La.—^Magee v. Booty, App., 47 So. 2d 
379, rehearing denied 47 So.2d 828. 
Mich.—Harris v. Axline, 36 N.W.2d 
154, 323 Mich. 585—B. R. Brenner 
Co. V. Brooker Engineering Co., 4 
N.W.2d 71, 301 Mich. 719—Lahey 
V. Hackley Union Nat Bank, 259 
N.W. 130, 270 Mich. 438. 

Miss.—^Etexaway v. Planters Agr. 
Credit Corp., 173 So. 448, 178 Miss. 
489. 

Mo.—^Byers v. Buettner, 191 S.W.2d 
339, 239 MoAlPP. 610—Conrath v. 
Houchln, 34 S.W.2d 190, 226 Mo. 
App. 261—Berry v. Continental 
Life Ins. Co. of Missouri, 33 S.W. 
2d 1016, 224 Mo.App. 1207. 

N.X—Kuller v. Fire Ass*n of Phila¬ 
delphia, 2 A.2d 609, 124 N.XEq. 473. 
N.T.—^Porter v. Commercial Casualty 
Ins. Co., 54 N.B.2d 363, 292 N.T. 
176, motion denied 56 NjB.2d 122 , 
292 N,Y. 717—Hart v. New York 
Life Ins. Co., 59 N.T.S.2d 140, af¬ 
firmed 62 N.Y.S.2d 871, 270 App. 
IHv. 994, affirmed 73 N.E.2d 568, 
296 N.T. 991. 

Ohio.—^Bellish v. C. L T. Corp., 50 
NJJ.2d 147, 142 Ohio St 36—State 
Sav. 6 b Loan Ass'n v. Engle, App., 
72 N.BL2d 779—Grant v. City Trust 
6 b Savings Bank, App., 46 N.E.2d 
453. 

CBeI.—N ational Pldeli^ Life Co. 
V, Gerard, 62 F.2d 1, 176 OKU 219. 


Pa—^In re Mellinger's Estate, 6 A.2d 
321, 334 Pa 180. 

R.I.—New England Box & Barrel Co. 
V. Travelers Fire Ins, Co., 8 A.2d 
805. 63 R.I. 315. 

Tenn.—Napier v. Stone, 114 S.tW.2d 
67, 21 TennA^pp. 626—'Anderson v. 
Howard. 74 S.W.2d 387, 18 Tenn. 
App. 169—City of Lawrenceburg v. 
Maryland Casualty Co., 64 S.W.2d 
69, 16 Tenn.App. 238—IPuchs v. 
Fu<^s, 2 Tenn.App. 133. 

Tex.—^Huey v. American Nat Ins. 
Co., CivA.pp., 46 S.W.2d 340. re¬ 
versed on other grounds American 
Nat Ins. Co. v. Huey, ComA^pp., 66 
S.W.2d 690—Tunnell v. Neill, Civ. 
App., 33 S.W.2d 630. 

Wash.—^Maxwell v. Maxwell, 123 P. 
2d 835, 12 Wash.2d 589—Spencer v. 
Patton, 36 P.2d 768, 179 Wash. 60 
—^BJorklund v. Continental Casual¬ 
ty Co., 297 P. 166, 161 Wash. 340. 
Wls.—^La Rosa v. Hess, 46 N.W.2d 
737, 258 Wis. 657—^Kadow v. Alu¬ 
minum Specialty Co., 33 N.W.2d 
236, 263 iWis. 76. 

So clear and convinolAg that the 
mind is satisfied that the charge is 
true.—Cravens v. Hubble, 30 N.E.2d 
622, 375 HI. 61. 

34. Ala.—McCay v, Jenkins, 16 So.2d 
409, 244 Ala 660, 149 A.L.R. 746. 

Ark.—^Lyle v. Latourette, 192 S.W.2d 
621, 209 Ark. 721. 

Cal.—Alvarez v. Ritter, 155 P.2d 83, 
67 CalA.pp.2d 674. 

Iowa—^Knott v. Lincoln Nat Life 
Ins. C6., 290 N.W. 91, 228 Iowa 143. 
Md.—^McKeever v, Washington 
Heights Realty Corp., 37 A.2d 306, 
183 Md. 216—Johnson v. National 
Mut Ins. Co. of District of Co¬ 
lumbia, 3 A.2d 460, 175 Md. 543. 
Mich.—Schwaderer v. Huron-Clinton 
Metropolitan Authority, 45 N.W.2d 
279, 329 Mich. 258. 

N.J.—^Toth V. Vazquez, 74 A.2d 331, 
8 N.J.Super. 289. 

Wis.—Willett V, Stewart, 277 N.W. 
665, 227 Wls. SOS—^Milwaukee 
County V. New York Cast Co., 263 
N.W. 676, 219 Wis. 60S—Hoeft v. 
Kuhnz, 262 N.W. 689, 214 Wis. 187. 
ZnstzTunent road and understood by 
parties 

Where a party seeking reformation 
admits that he had read document 
wherein was contained in clear and 
understandable terms the part 
sought to be reformed, the court 
would demand a clear and satisfac¬ 
tory explanation as to why document 
was accepted, where peurty complain¬ 
ing not only knew language used but 
its Import—State Sav. & Loan Ass*n 
V. Engle, Ohio vApp., 72 N.B.2d 779. 

35. lU.S.—^Hiolly Stores v. Judie, C.Al. 
Ind., 179 P.2d 730, certiorari de¬ 
nied 71 S.Ct 43, 340 U.S. 814, 95 L. 
Ed. 698—Btetyes v. Travelers Tti« , 
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Co., C.C.A.Okl., 93 F.2d 668 , 126 A. 
L.R. 1053—^Home Ins. Co. of New 
York V. Sullivan Machinery Co., 
C.C.A.Okl., 64 F.2d 766, certiorari 
denied 64 S.Ct 51, 290 UJS. 633, 78 
L.Ed. 551—Adams v. Union Dime 
Sav. Bank, D.C.N.Y., 53 F.Supp. 
782, affirmed, C.CA-, 144 F.2d 290, 
certiorari denied Union Dime Sav. 
Bank v. Adams, 65 S.Ct 85, 323 U. 
S. 761, 89 L.Ed. 602—Greenberg v. 
Arsenal Bldg. Corp., D.C.N.Y., 60 
F.Supp. 700, modified on other 
grounds, C.C.A., 144 F.2d 292, re¬ 
versed on other grounds Arsenal 
Bldg. Corp. V. Greenberg, 65 S.Ct. 
895, 324 U.S. 697, 89 L.Ed. 1296. 

Cal.—^Meaning v. Sourisseau, 18 P.2d 
77, 128 Cal.App. 636. 

Idaho.—^Ehlinger v. Waahbum-Wil- 
son Seed Co., 1 P.2d 188, 51 Idaho 
17. 

Mont—^Bitter Root Creamery Co. v. 
Muntzer, 300 P. 251, 90 Mont 77. 

N.M.—Collier v. Sage, 180 P.2d 242, 
61 N.M 147. 

N.Y.—^International Photo Recording 
Machines v. Microstat Corp., 66 N. 
Y.S2d 277, 269 App.Div. 486. 

Philippine.—Philippine Islands Bank 
V. Philippine Islands Fidelity, etc., 
Co., 61 Philippine 67—^Tolentmo 
and Manio v. Gonzalez Sy Chlam, 
60 Philippine 558. 

Tenn.—^Myrick v. Johnson, 160 S.W. 
2d 185, 25 Tenn.App. 483. 

36. Pa.—^Brandolini v. Grand Lodge 
of Pa., Order Sons of Italy In 
America, 56 A.2d 662, 358 Pa. 808 
—^Pellegrtni v. Radiant Soc., 31 A. 
2d 661, 347 Pa. 21 —Weightman v. 
Weightman, 20 A.2d 216, 342 Pa, 8 
—^Rosier v. Sun Oil Co., 190 A. 718, 
325 Pa. 411—^Broida, in Own Right 
and for Use of Day, v. Travelers’ 
Ins. Co., 175 A. 492, 316 Pa. 444— 
Fidelity Mortg. Guarantee Co. v. 
Bobb, 160 A. 120, 306 Pa. 411, fol¬ 
lowed in 160 A. 128, 806 Pa. 423— 
Tate V. Metropolitan Life Ins. Co., 
27 A.2d 283, 149 Pa.Super. 668 — 
Krein v. Stelgerwald. 198 A. 390, 
128 Pa.Super. 61—Home Owners 
Loan Corp. v. Compton, Com.Pl., 
27 Del.Co. 827—Brllhart v. Rob¬ 
bins, Com.Pl., 11 Fay.L.J. 92— 

' Troutman v. Dobrzyn, Com.Pl., 17 
Northumb.Leg.J. 186—Doyle v. 
Waldo, Com.Pl., 92 Plttsb.Leg.J. 
297—Cariello v. Errett, Com.Pl., 28 
WestCo.L.J, 203. 

53 C.J. p 1031 note 17 [a] (7). 

37. U.S.—^Equitable Life Assur. Soc. 
of U. S. V. Aaron, C.C.A.Ohlo, 108 
F.2d 777. 

Mo.—Luker v. Moffett 38 S.W. 2d 
1087, 327 Mo, 929—Cities Service 
Oil Co. V. Berenice Holding Co., 
App., 90 S.W.2d 181. 

Or.—T e a c h e r s* Retirement Fund 
Ass’n of School Dlst No, 1 v. Pirie, 
84 P.2d 660, 147 Or. 629. 
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vincing, and satisfactory,38 evidence which is clear, i unequivocal, and convincing,^® evidence which is 
positive, and convincing,3 9 evidence which is clear. 


Tenn.—Whitaker v. Moore, 14 Tenn. i 
App. 204. 

Wash.—^Akers v. Sinclair, 226 P.2d 
226—^Kessm^er v. Anderson, 196 P. 
2 d 289, 81 Wash.2d 157—Martin v, 
Momany, 174 P.2d 305, 26 Wash.2d 
379—^Peterson v. Paulson, 163 P.2d 
830, 24 Wash.2d 166—^Kaufmann v. 
Woodard, 163 P.2d 606, 24 Wash.2d 
264—^Meyer v. Young, 159 P.2d 908, 
23 Wash. 2 d 109—Chebalgoity v. 
Branum, 133 P.2d 288, 16 Wash.2d 
251—^Marks v. Mike Scaler's Inc., 
97 P.2d 1084, 2 Wash.2d 277—Smith 
V. Sunnyside Valley Irr. Dist, 65 
P.2d 1271, 189 Wash. 577—Carew, 
Shaw & Bemasconi v. General Cas. 
Co. of America, 65 P.2d 689, 189 
Wash. 329—Prlend v. Continental 
Coal Co., 56 P.2d 1000, 186 Wash. 
102—^Blass V. Waldrip, 29 P.2d 403, 
176 Wash. 324—Citizens’ Savings & 
Loan Soc. v. Chapman, 24 P.2d 63, 
173 Wash. 539—^Huston v. Graham, 
14 P.2d 44, 169 Wash. 521. 

38. U.S.—^Kansas City Life Ins. Cb. 
V. Cox, C.C.A.Tenn., 104 F.2d 321— 
Banco Commercial Be Puerto Rico 
V. Royal Exchange Assur. Corpora¬ 
tion, C.C-APuerto Rico, 71 P.2d 
933—Corpus Juris dted in National 
Reserve Ina Co. of Illinois v. 
Scudder, C.C.A.Cal., 71 P.2d 884, 
886 —^In re Crosby Stores, C.C.A.N. 
T., 65 F.2d 860—^Hunt v. Tnplex 
Safety Glass Co. of North America, 
C.CA..Mich., 60 F.2d 92—^Maryland 
Casualty Co. v. State of Arkansas, 
for Use and Benedt of Mississippi 
County, C.ClA.Ark., 40 F.2d 395— 
Herzbergs, Inc., v. Ocean Acc. & 
Guarantee Corp., BC.Neb., 42 F. 
Supp. 52, affirmed, C.C.A., 132 F.2d 
438—Grauer v. Schenley Products 
Co., D.CJN.Y., 32 F.Supp. 225. 

Ala.—^Taylor v. Burns, 34 So.2d 5, 
250 Ala. 218—Cleckler v. Dawson, 
8 So.2d 415, 243 Ala. 62—Great At¬ 
lantic & Pacific Tea Co. v. Engel 
Realty Co., 2 So.2d 425, 241 Ala 
286—^Burt v. Stewart, 179 So. 232, 
235 Ala 330—^Amberson v. Patter¬ 
son, 150 So. 353, 227 Ala 397. 

Arlz.—Davis v. Klelndlenst, 169 P.2d 
78, 64 Arlz. 251—^Korrlck v. Tuller, 
27 P.2d 529, 42 Arlz. 493. 

Cal.—^Moore v. Vandermast, Inc., 119 
P.2d 129, 19 Cal.2d 94—Baines v. 
Zuieback, 191 P.2d 67, 84 CalApp. 
2d 483—^Tomas v. Vaughn, 146 P. 
2d 499, 63 CaI.App.2d 188—Nelson 
V. MeadvUla 64 P.2d 1116, 19 CaJ. 
App.2d 68 —Oakdale Mercantile Co. 
V. Baer, 17 P.2d 779, 128 CaLApp. 
850. 

Idaho.—Metropolitan Life Ins. Co. v. 
McClelland, 68 P.2d 657, 57 Idaho 
139. 

Iowa—Jorgensen v. Allied Mut. Cas. 
Co., 5 N.W.2d 167, 232 Iowa 156— 
Allemang v. White, 298 N.W. 658, 
230 Iowa 526—Lovajoy v. Euclid 


Avenue M. E. Church, 294 N.W. 
911, 229 Iowa 803—Wall v. Mutual 
Life Ins. Co. of New York, 289 N. 
W. 901, 228 Iowa 119—Clin Ceme¬ 
tery Ass'n of Olln v. Citizens Sav. 
Bank of Olin, 270 N.W. 455, 222 
Iowa 1053, 112 A.L.R. 1205—Merle 
O. Milligan Co. v. Lott, 263 N.W. 
262, 220 Iowa 1043—Runciman v. 
Bailey, 250 N.W. 630, 217 Iowa 1034 
—^Andrew v. (First Trust & Savings 
Bank, 250 N.W. 487, 216 Iowa 1165 
—Stillman v. Slifer Sav. Bank, 249 
N.W. 230. 216 Iowa 957—West v. 
Hysham, 242 N.W. 19, 214 Iowa 349 
—Kowalke v. Evernham, 232 N.W. 
670, 210 Iowa 1270. 

Kan.—Jones v. Crowell, 188 P.2d 908, 
164 Kan. 261—Home Owners’ Loan 
Corp. V. Oakson, 173 P.2d 257, 161 
Kan. 755—^Federal Land Bank of 
Wichita V. Bailey, 134 P.2d 409, 
156 Kan. 464. 

Ky.—Noe v. Akridge. 220 S.W.2d 93, 
310 Ky. 107—Whitley Lodge No. 
148 of Knights of Pythias of Cor¬ 
bin V. West, 168 S.W.2d 1009, 293 
Ky. 341—^Farmers-Exchange Bank 
of Millerburg v. McDaniel, 99 S. 
W.2d 827, 266 Ky. 743. 

Mich.—^Donaldson v. Hull, 242 N.W. 
732, 258 Mich. 388. 

Minn.—Johnson v. Glese, 42 N.W.2d 
712, 231 Minn. 258. 

Mo.—Greneral Refractories Co. v. Se- 
bek, 44 S.W.2d 60, 328 Mo. 1143— 
Employers' Indemnity Corporation 
V. Garrett, 38 S.W.2d 1049, 327 Mo. 
874—^Dutton v. Prudential Ins. Co. 
of America, 193 S.W.2d 938, 238 Mo. 
App. 1058—^Hoppe v. Boerger, App., 
116 S.W.2d 195—^Friday v. Scherer, 
App., 110 S.W.2d 819—Net Realty 
& Inv. Co. V. Dubinsky, App., 94 
S.vv.2d 1108. 

Mont.—Sullivan v. Marsh, 225 P.2d 
868 —^Evankovich v. Howard Pierce, 
Inc., 8 P.2d 653, 91 Mont. 344. 

Neb.—Neary v. General American 
Life Ins. Co., 1 N.W.2d 908, 140 
Neb. 756—Jacobson v. Forster, 293 
N.W. 336, 138 Neb. 462—Sweley v. 
Fox, 284 N.W. 318, 135 Neb. 780— 
Oft V. Dornacker, 269 N.W. 418, 
131 Neb. 644. 

N.J.—^Bhnes v. Monroe Loan Soc., 187 
A 180, 120 N.J.Ba. 599—Robert 
Rauh, Inc., v. Bick, 153 A 634, 108 
N.J.E<i. 1, affirmed 160 A 634, 110 
N.J.B< 1 . 664. 

N.M.—^Franciscan Hotel Co. v. Al- 
bu<iuerque Hotel Co., 24 P.2d 718, 
37 N.M. 456. 

N.D.—Wheeler v. Boyer Fire Appara¬ 
tus Co., 248 N.W. 521, 63 N.D. 403. 

Or.—Eley v. Miller, 110 P.2d 587, 166 
Or. 80—Cohn v. Duntley, 31 P.2d 
170, 147 Or. 176. 

S.C.—^Moore v. Jeffords, 12 !S.E.2d 737, 
195 S.C. 512—Gowdy v. Kelley, 194 
S.E. 156, 185 S.C. 415. 

Tenn.—City of Lawrenceburg v, 
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Maryland Casualty Co., 64 S.W.2d 
69, 16 Tenn.App. 238. 

Tex.—^Reliance Ins. Co. v. Pruitt, Civ. 
App., 94 S.W.2d 833, error dis¬ 
missed—Corpus Juris dted in Sea¬ 
ton V. White, Civ.App., 50 S.W.2d 
874, 875. 

Va,—^Dickenson County Bank v. Roy¬ 
al Exchange Assur. of London, 
England. 160 S.E. 13, 157 Va. 94, 76 
A.L.R 1209. 

Wash.—Corpus Juris dted In Kes- 
singer v. Anderson. 196 P.2d 289, 
295, 31 Wash.2d 157—Corpus Juris 
dted in Peterson v. Paulson, 163 P. 
2d 830, 835, 24 Wash.2d 166—Cor¬ 
pus Juris dted in J. G. Robinson 
Lettuce Farms v. Symons, 1 P.2d 
300, 163 Wash. 351. 

Wis.—In re Flierl's Estate, 274 N.W. 
422, 225 Wis. 493. 

Wyo.—State Bank of Wheatland v. 
Bagley Bros., 11 P.2d 672, 44 Wyo. 
244, rehearing denied 13 P.2d 564, 
44 Wyo. 456. 

53 CJ. p 1031 note 17. 

A preponderance of evidence suf¬ 
ficient to justify reformation of a 
written instrument reauires proof 
that Is clear, convincing, and satis¬ 
factory.—^Kear v. Hausmann, 41 N. 
W.2d 860, 853, 162 Neb. 612—Smith 
V. U. S. Fidelity & Guaranty Co., 6 
N.W.2d 81, 86. 142 Neb. 321. 

39. N.Y.—Amend v. Hurley, 59 N.E. 
2d 416, 293 N.Y. 687—Christal v. 
Petry, 90 N.Y.S.2d 620, 275 App. 
Dlv. 550—Ward v. Hewitt, 92 N. 
Y.S.2d 584, 196 Misc. 624—Selmar 

' Garage Corp. v. Rink Realty Corp., 
102 N.Y.S.2d 666—River Theatre 
Corp. V. Fidelity & Deposit Co. of 
Md., 90 N.Y.S.2d 514, affirmed 97 
N.Y.S.2d 650, 277 App.Dlv. 770, ap¬ 
peal denied 98 N.Y.S.2d 386, 277 
App.Div, 872. 

40. U.S.—^Equitable Life Asur. Soc. 
of U. S. V. Aaron, C.C.A.Ohio, 108 
P.2d 777—EhMLnce Co. of America 
at Baltimore v. Lamson Bros. Co., 
aCJLOhio. 78 F.2d 616—Shell Pe¬ 
troleum Corporation v. Corn, C.C.A. 
Kan., 54 F.2d 766—^Hutchings v. 
Caledonian Ins. Co. of Scotland, 
D.C.S.C., 62 P.2d 744—Grauer v. 
Schenley Products Co., D.CXN.Y., 82 
F.Supp. 226—Altman v. Alcolite, 
Inc., D.C.W.Va., 13 F.Supp. 393. 

Ala.—Webb v. Sprott, 144 So. 669, 225 
Ala. 600—McKleroy v. Dishxnan, 
142 So. 41, 225 Ala. 131. 

Ark.—Davidson v. Peyton, 79 S.W.2d 
734, 190 Ark. 573—Exchange Nat 
Bank v. Barron, 31 S.W.2d 420, 182 
Ark. 18. 

La.—^Brown v. Siracusa, App., 162 
So. 95. 

Minn.—^Hartlgan v. Norwich Union 
Indemnity Co.» 246 N.W. 477, 188 
Minn. 48. 
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dear, unequivocal, and decisive,and similar ex- i held that the proof in such cases must he beyond, 
pressions.'*2 Some of the authorities have even | or free from, doubt,« or a reasonable doubt^^ 


Neb.—Wheeler v. Brady, 253 N.W. I 
338, 126 Neb. 297. ! 

N.T.—Spoor-Lasher Co. v. Newburgh 
Gas & Oil Co., 280 N.Y.S. 585^ 245 
App.Div. 329, 33 On, affirmed 280 
N.Y.S. 587, 245 App.Div. 329, af¬ 
firmed 199 N.E. 656, 269 N.Y. 447. 

N.C.— M, P. Hubbard & Co. v. Home, 
166 S.E. 847, 203 N.C. 205—Burton 
V. Life & Casualty Ins. Co. of Ten¬ 
nessee, 152 S.E. 896, 198 N.C. 498. 

Okl.—Higgins v. Classen, 56 P.2d 101, 
176 Okl. 238. 

Pa.—Broida, In Own Bight and for 
Use of Bay v. Travelers* Ins. Co., 
175 A. 492, 316 Pa. 444. 

S.D.—^Bedford v. Catholic Order of 
Foresters, 44 N.W.2d 781. 

W.Va.—Courtney v. Pursglove, 161 S. 
R 13, 111 W.Va. 128. 

63 C.J. p 1031 note 17 [a] ( 8 ). 

41. U.S.—Weiss V. Turney, C.AArk., 
178 F.2d 617—^Morrison-Knudsen 
Co. V. Phoenix Ins. Co. of Hart¬ 
ford, Conn., CA-Ark., 172 F.2d 124. 

Ark.—Security Bank v. Davis, 224 
S.W.2d 26. 215 Ark. 874—Hicks v. 
Rankin, 214 S.W.2d 490, 214 Ark. 
77—Booe V. Booe, 197 S.W.2d 474, 
210 Ark. 709—Corey v. Mercantile 
Ins. Co. of America, 169 S.W.2d 655, 
205 Ark. 646—^Realty Inv. Co. v. 
Higgins, 91 S.W.2d 1030, 192 Ark. 
423—^Barton-Mansfield Co. v. Wells, 
35 S.W.2d 337, 183 Ark. 174. 

Ga.—Hood V. Connell. 51 S.R2d 853, 
204 Ga. 782—Prince v. Friedman, 
42 S.R2d 434, 202 Ga. 136—Yablon 
V. Metropolitan Life Ins. Co., 38 S. 
R2d 534, 200 Ga. 693—Helton v. 
Shellnut, 197 S.R 287, 186 Ga. 185. 

Ky.—^Brandenburg v. W. T. B. Wil¬ 
liams & Sons, Bankers, 47 S.W.2d 
963, 243 Ky. 106—^Blanton v, Blan¬ 
ton, 86 S.W.2d 845, 238 Ky. 90. 

Okl.—Hinkle v. Gauntt, 206 P.2d 
1001, 201 Okl. 432—Harrell v. 

Nash, 133 P.2d 748, 192 Okl. 95— 
Crabb v. Chlsum. 80 P.2d 653, 183 
OkL 188—Douglas v. Douglas, 56 
P.2d 862, 176 Okl. 378—American 
Life Ins. Co. v. Ratcliff, 88 P.2d 
634, 168 Okl. 489. 

63 aj. p 1031 note 17 [a] (9). 

42. U.S.—Yellow Truck &. Coach 
Mfg. Co. V. Edmondson, C.C.Au 
Mi<^ 165 F.2d 367—Ohio Cas. Ins. 
Co. V. Callaway, C.CA.Okl., 134 P.2d 
788—^Preferred Accident Ins. Co. of 
New York r. Onali, D.aMinn., 43 
F.Supp.' 227, affirmed, CCA, 126 F. 
2d 580—^TOkio Marine & Fire Ins. 
Co. v. iShtional Union Fire Ins. Co., 
D.'tJ.N.T.; 18 F.Supp. 720, affirmed, 
Cf-OA., n VM 9‘64. 

Ala,—McGregor v. McGregor, 48 So. 
2a 312, '264 Ala. 3T8—Cllller v. Og^ 
bum-Davlson Co., 164 So. 741, 281 
Ala. 344—Mlfi^uri Btate Life Ins. 
Oo. V. FthB(-145^So. 141, 225 Ala. 
572. 


Ark.—Hicks v. Rankin, 214 S.W.2d 
490, 214 Ark. 77—^Tomlinson v. 
Williams, 194 S.W.2d 197, 210 Ark. 
66 —^Hervey v. College of the 
Ozarks, 118 S.W.2d 576, 196 Ark. 
481—^Foster v. Richey, 93 S.W.2d 
1268, 192 Ark. 683. 

Colo.—^Eisele v. Barnhart, 65 P.2d 
321, 98 Colo. 241 

Del.—^olvocoresses v. W. S. Wasser- 
TT><LT^ Co*, 28 A.2d 588, 26 Del.Ch. 
333. 

Ill.—^Biskupski V. Jaroszewski, 76 N. 
R2d 55, 398 Ill. 287—Pearce v. Os- 
terman, 176 N.R 416, 343 Ill. 175. 
Iowa.—^McMinlmee v. McMinimee, 30 
N.W.2d 106, 238 Iowa 1286. 

Ky.—^Life & Casualty Ins. Co. of 
Tennessee v. Deaton, 120 S.W.2d 
1033, 276 Ky. 151—McNabb v. 

Soulh Eastern Gas Co. of West 
Virginia, 106 S.W.2d 622, 268 Ky. 
532—Goodford Motor Co. v. Land¬ 
rum, 87 S.W.2d 626, 261 Ky. 324— 
Bedford v. Thompson's Adm'r, 82 
S.W.2d 796, 269 Ky. 636—Francis 
V. Domino, 64 S.W.2d 671, 261 Ky. 
265. 

La.—^Reynaud v. Bullock, 196 So. 29, 
195 Tjfl.. 86 . 

Md.—^Brockmeyer v. Norris. 10 A 2d 
326, 177 Md. 466. 

Minn.—Karger v. Wangerin, 40 N.W. 

2d 846, 230 Minn. 110. 

N.X—Santamaria v. Shell Eastern 
Petroleum Products, 172 A 339, 
116 N.J.EQ. 26. 

N.Y.—In re Bedell's Estate, 29 N.Y. 
S.2d 176, 176 Misc. 913—City Bank 
Farmers Trust Co. v. Heokmann, 
297 N.Y.S. 592, 164 Misc. 234. 

Okl.—Davis v. Jackson, 132 P.2d 923, 
192 Okl. 15. 

Or.—^Roesch v. Equitable Savings & 
Loan Ass'n, 153 P.2d 525, 176 Or. 
7—^Brown v. Briggs, 292 P. 1034, 
134 Or. 184. 

Pa.—Fidelity Mortg. Guarantee Co. 
V. Bobb, 160 A 120, 306 Pa. 411, 
followed in 160 A 123, 306 Pa. 423 
—Grant v, Weschler Realty Co., 
Com.Pl., 29 Erie Co. 58. 

R.L—^Vanderford v. Kettelle, 64 A 
2d 483, 75 R.I. 130. 

Tex.—Clemmens v. Kennedy, Civ. 

App., 68 S.W.2d 32L error refused. 
Utah.—Nordfors v. Knight, 60 P. 

2d 1116, 90 Utah 114. 

Wash.—Vanasse Y. Cavey, 9 P.2d 60, 
167 Wash. 238. 

.68 C,J. p 1031 note 17 Dal. 

FartieiUax expressloxui 

(1) Beyond cavil.^—Kruger v. Ag- 
nor, 82 N,W.2d 366, 321 Mich. 321— 
Emery v. Clark, 6 N.W.2d 746, 303 
Mich. 461—Sobel v. Steelcraft Pis¬ 
ton Ring. Sales, 292 N.W. 863, 294 
Mich. 211 —Goldberg v. Cities Serv¬ 
ice Oil Co., 266 N.W. 321, 276 Micb. 
199—Schuler v. Bucuss, 235 N.W. 
226, 253 Mich. 479—Lyons v. Chaf- 
ey, 189 "N.W. 86 , 219 Mich.-493. 
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(2) Clear. 

La.—Standard Oil Co. of Louisiana 
V. Futral, 16 So.2d 66, 204 La. 
215. 

Mass.—Perkins* Case, 180 N.E. 142, 
278 !Mass. 294. 

Mich.-Blake v. Puller, 265 N.W. 465, 
274 Mich. 534. 

(3) Clear, exact, and satisfactory. 
Ala.—Harper v. Kansas City Life 

Ins. Co., 199 So. 699, 240 Ala. 472 
—^Moragne v. Moragne, 176 So. 466, 
234 Ala. 660. 

Tex.—^Pegues v. Dilworth, 132 S.W. 
2d 582, 134 Tex. 169—Sun Oil Co. 

V. Bennett, 84 S.W.2d 447, 125 Tex. 
540. 

(4) Clear, strong, and convincing. 
Ky.—^Hensley v. Prudential Ins. Co. 

of America, 177 S.W.2d 671, 296 
Ky. 469—^Decker v. Palmer, 138 S. 

W. 2d 616, 282 Ky.' 424. 

N.C.—W. B. Coppersmith & Sons v. 
.ffitna Ins. Co., Hartford, Conn., 
21 S.E2d 838, 222 N.C. 14—Conti¬ 
nental Waste Co. v. Henderson 
Bros., 17 S.B.2d 619, 220 N.C. 438— 
Ollis V. Board of Education of 
-Avery County. 187 S.B. 772, 210 
N.C. 489—Williams v. Greensboro 
Fire Ins. Co., 186 S.R 21, 209 N. 
C. 766. 

(5) Full, dear, unequivocal, and 
convincing.—^Prudential Fire Ins. Oo. 
V. Stanley, 131 P.2d 88, 191 Okl. 606 
—Oklahoma City Federal Sav. & Loan 
Ass'n V. Clifton, 80 P.2d 288, 183 
Okl. 74—Setterstrom v. Phelan, 78 
P.2d 416, 182 Okl. 468—Whittaker 
V. White, 37 P.2d 247, 169 Okl. 386 
—Hendrix v. Rinehart* 81 P.2d 113, 
167 Okl. 621—Wilson v, Olsen, 80 
P.2d 710, 167 Okl. 627. 

43. Del.—Miller v. Hob Tea Room, 
Ch., 76 A2d 677—Colvocoresses v. 
W. S. Wasserman Co., 28 A2d 588, 
26 Del.Ch. 883—Colvocoresses v. 
W. S. Wasserman Co., 4 A2d 800, 
24 Del.Ch. 53—Colvocoresses v. W. 
S. Wasserman Co., 2 A2d 296, 22 
Del.Ch. 371—McDaniel v, FranJklin 
Ry. Supply Oo., 174 A 875, 20 Del. 
Ch. 327. 

Iowa.—^McMinimee v. McMinimee, 80 
N.W.2d 106, 238 Iowa 1286. 

Md.—Cemy v. Oemy, 31 A2d 824, 
181 Md. 586. 

NJ".—^By-Fi Building & Loan Ass'n 
V. New York Casualty Co., 178 A 
90, 116 N.J.Bq. 265. 

Okl.—^Eason Oil Co. v. Whiteside, 62 
P.2d 36, 176 Okl. 264. 

63 C.J. p 1035 note 21. 

Where any doubt exists as to in-, 
tent of parties, reformation will 
not be granted.—^Akers v. Sindair, 
W*ash., 226 P.2d 225—John Hancock- 
Mut. Life Ins. Co. v. Agnew, 95 P.2d 
386, 1 Wash.2d 165. 

44. U.S.'«-Maryland Casualty Co. v. 
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or controversy,^5 and others that the evidence 
of mistake must amount to a certainty^® or a rea¬ 
sonable certainty.^'^ The use of such expressions, 
however, has been criticized as requiring too strong 
a measure of proof and there are cases directly 
holding that such a high degree of proof is not 
required.^® 

In any event, while the evidence need not be un¬ 


contradicted, as appears infra subdivision c of this, 
section, proof of a mere possibility or even a proba¬ 
bility of mistake is not sufficient ;50 and reforma¬ 
tion cannot be based on surmise, conjecture, and 
inference.5i It has been held that the phrases 
describing the degree of proof required have a 
technical legal meaning in practice with respect to 
the credibility and weight of testimony. What 


U. S., for Use of Green, C.C.A.Xeb. 
169 P.2d 102 —Kansas City Life 
Ins. Co. V. Cox, C.C.A,Tenn., 104 P. 
2d 321—^R. B. Homer Lumber Co. 

V. Bryant, C.C.A.JId., 62 P.2d 131 
—Chlcagro, Wilmington & Franklin 
Coal Co. V. Jilek, D.C.I11., 42 P. 
Supp. 200. 

Ark.—Hicks v. Rankin, 214 S.W.2d 
490, 214 Ark. 77. 

Ill.—^Ambarann Corp. v. Old Ben Coal 
Corp., 69 N.E.2d 836, 395 Ill, 154. 

45. U.S.—^Holly Stores v. Judle, C.A. 
Ind., 179 P.2d 780, certiorari de¬ 
nied 71 S.Ct 43, 340 U.S. 814, 95 
L.Ed. 698—‘Maryland Casualty Co. 

V. U. S., for Use of Green, C.C.A. 
Neb., 169 P.2d 102—-Heidelberg 
Brewing Co. v. North American 
Service Co.. D.C.Ky., 26 P.Supp 
342, affirmed, C.C.A.. Ill P.2d 897. 

Ala.—^Harper v. Bnnsas City Life 
Ins. Co., 199 So. 699, 240 Ala. 472. 
Ark.—‘Kromray v. Stobaugh, 206 S. 

W. 2d 171, 212 Ark. 377. 

Ky.—Noe v. Akridge, 220 S.W.2d 93, 
310 Ky. 107—Sutton v. Noe, 169 S. 
W.2d 997, 289 Ky. 667—Struve v. 
Iiebus, 136 S.W.2d 554, 281 Ky. 407 
—^Browning v. Wells, 112 S.W.2d 
691, 271 Ky. 670—Hunt v. Stacey, 
98 S.W.2d 16, 266 Ky. 9—^Browning 
V. Park Hill Realty Co., 93 S.W.2d 
358, 268 Ky. 636—Mills v. Mills, 
87 S.W.2d 389, 261 Ky. 190—Clarke 
V. Salyersville Nat Bank, 86 S.W. 
2d 674, 260 Ky. 676—Bdgewater 
Coal Co. V. Swinney, 66 S.W.2d 674, 
261 Ky. 681—^Isaacs' Guardian v. 
Isaacs, 67 S.W.2d 661, 247 Ky. 
661—Stokes v. Parmers* & Mer¬ 
chants* Bank of Elkton, 44 S.W. 
2fd 837, 241 Ky. 699—Brown v. 
Union Cent Life Ins. Co., 44 S.W. 
2d 514, 241 Ky. 614. 

Md.—Mutual Life Ins. Co. of Bal¬ 
timore V. Metzger, 172 A. 610, 167 
Md. 27. 

Neb.—Mogil v. Maryland Cas. Co., 26 
N.W.2d 126, 147 Neb. .1087—Otto { 
V. L. L. Coryell & Son, 8 N.W.2d 
916, 141 Neb. 498—Beideck v. Na¬ 
tional Pire Ins. Ca, 296 N.W. 878, 
189 Nebw 171. 

Tenn.—^Myrick v. Johnson, 160 S,W. 

2d 186, 26 Tenn.App. 483. 

58 CJ. p 1035 note 20. 

46. Mo.—General Refractories Co. 
V. Sebek, 44 S.W.2d 60, 328 Mo. 
1148—OBmployers* indesxmity Cor¬ 
poration V. Gcfcrrett, 88 S.W.2d 
1049, 827874—Dutton v. Pru- 


I dential Ins. Co. of Ameri<ca, 193 
j S.W.2d 938, 238 Mo.App. 1058. 
N.Y.—Amend v. Hurley, 69 N.E.2d 
416. 298 N.T. 587-^rlstal v. Re¬ 
try, 90 ■N.T.S.2d 620, 275 App.Dlv. 
650—International Photo Record¬ 
ing Machines v. Microstat Corp., 
56 N.T.S.2d 277, 269 App.Div. 485 
—In re Bedell’s Estate, 29 N.T.S. 
2d 176. 176 Misc. 913—Selmar Ga¬ 
rage Corp. V. Rink Realty Corp., 
102 N.T.S.2d 566—Friedman v. 
Platzik, 57 N.T.S.2d 215—DeLia v. 
American Mut Liability Ins. Co. 
of Boston, 43 N,T.S.2d 158. 

Or.—Eley v. Miller, 110 P.2d 587, 
166 Or. 80. 

Utah—Forrester v. Cook, 292 P. 
206, 77 Utah 137. 

Wash.—^Friend v. Continental Coal 
Co., 66 P.2d 1000, 186 Wash. 102. 
63 C.J. p 1035 note 22 . 

Proof of mutual mistake is Insnf- 
floient to Justify reformation of in¬ 
strument, if uncertain in any materi¬ 
al respect—^Missouri State Life Ins. 
Co. V, Finn, 145 So. 141, 225 Ala. 672. 
Moral certainty 

Okl.—^In re O'Brien’s Trust Estate, 
172 P.2d 607, 197 Okl. 43C—Setter- 
strom V. Phelan, 78 P.2d 415, 182 
Okl. 463—^Hgglns v. Classen, 65 
P.2d 101, 176 Okl. 233—Sllef v. 
Thweatt, 1 P.2d 380, 150 Okl. 194. 

47. Ky.—^Maupin v. Sumpter, 215 S. 
W.2d 832. 308 Ky. 713—Hyden v. 
Grissom, 206 S.W.2d 960, 306 Ky. 
261—.Mayo Arcade Corporation v. 
Bonded Floors Co., 41 S.W.2d 1104, 
240 Ky. 212. 

N.J.—^Ehnes v. Monroe Loan Soc., 187 

A. 180, 120 N.J.E(Z. 599. 
Preponderance of evidence with rea¬ 
sonable certainty 

Where writing is sought to be re¬ 
formed, mistake must be proved by 
preponderance of evidence, with rea¬ 
sonable certainty.—Dickey v. Dickey, 
178 N.B. 118, 341 HI. 86 . 

48. N.T.—Southard v. Curley, 8 l N. 

B. 330, 134 N.Y. 148, 30 Am.S.R. 
442, 16 L.RJL 661. 

63 CJ. p 1036 note 23. 

48. Idahb.—^Metropolitan Life Ins. 
Co. V. McClelland. 68 P.2d 657, 67 
Idiaho 139. 

Minn.—Johnson v. Giese, 42 N.W.2d 
712, 231 Minn. 268. 

CMd: — ^Davis V. Jackson, 132 P.2d 
923, 192 Okl. 15. 

63 C.J. p 1036.note 24. . 

459 


^50. U.S.—Weiss v. Turney, C.A.Ark., 
173 P.2d 617. 

Ill.—^Biskupski v. Jaroszewski, 76 N. 
B.2d 55, 398 HI. 287—Mansell v. 
Lord Lumber & Fuel Co., 180 N.E. 
774, 848 Ill. 140—Carpenter v. 
Young, 280 Hl.App. 116. 

Mo.—General Refractories Co. v. Se¬ 
bek, 44 S.W.2d 60, 828 Mo. 1143— 
Employers* Indemnity Corporation 
V. Garrett, 38 S.W.2d 1049, 327 Mo. 
874—^Dutton v. Prudential Ins. Co. 
of America, 193 S.W.2d 938. 288 
Mo.App. 1058. 

N«r.—^^-Fi Building & Loan Ass’n 
V. New York •Casualty Co., 173 A. 
90, 116 N.J.Ba. 266. 

N.Y.—Amend v. Hurley, 69 N.E.2d 
416, 293 N.Y. 587—In re Bedell's 
Estate. 29 N.Y.S.2d 175, 176 Misc. 
913—Selmar Garage Corp. v. Rink 
Realty Corp., 102 N.Y.S.2d 566— 
Friedman v. Platzik, 57 N.Y.S.2d 
216—DeLia v. American Mut Lia¬ 
bility Ins. Co. of Boston, 43 N.Y.S. 
2d 158. 

S.C.—Gowdy V. Kelley, 194 S.E. 166, 
186 S.C. 415. 

Utah.—^Forrester v. Cook, 292' P. 206, 
77 Utah 137. 

Wash.—^Friend v. Continental Coal 
Co., 66 P.2d 1000, 186 Wash. 102. 
53 C.J. p 1036 note 26. 

51. S.C.—Gowdy V. Kelley, 194 S.B. 
156, 185 S.C. 415. 

52. Pa.—^Tate v. Metropolitan Life 
Ins. Co., 27 A.2d 283, 149 Fa.Super. 
558. 

Technical legal meaning sat out 
Such phrases as **clear, precise 
and indubitable** or “clear and con¬ 
vincing*' or “clear and satisfactory,*' 
as used in rule concerning plaintiffs 
evidence in proceeding to reform 
written instrument have technical 
meaning which is that witnesses 
must be found to be credible, that 
facts to which they testified are dis¬ 
tinctly remembered and the details 
thereof narrated exactly and in due 
order, and that the testimony is so 
clear, direct, weighty, and convinc¬ 
ing as to enable jury to come to 
clear conviction without hesitancy 
•of truth of precise facts in issue.— 
Broida, in Own Right and for Use 
of Day, V, Travelers* Ins, Co., 175 A. 
192 , 816 Pa. 444—Tate v. MetrpppU- 
tan Life Ins. Oo., 27 A.2d 149 
-PaSuper. 558. 
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constitutes such clear, satisfactory, and sufficient 
evidence as to make the case go one way or the 
other depends on the character of the testimony, 
the coherency of the entire case, and the force 
of documents, circumstances, and facts intro¬ 
duced and whether the proof meets the require¬ 
ments necessary to authorize the reformation of 
an instrument is a matter which must be deter¬ 
mined from a consideration and weighing of all 
the facts and circumstances, and the legitimate in¬ 
ferences arising therefrom, appearing in each case 
as it arises.5^ 

The evidence should clearly show in what the 
mistake consists,^5 and that the mistake was mu¬ 
tual, or was a mistake of one party occasioned by 


the fraud or inequitable conduct of the other, as 
the case may be,56 and that the mistake was the 
result of negligence on the part of the party seek¬ 
ing reformation.57 The elements of fraud, where 
relied on as a ground for reformation of an in¬ 
strument, must similarly be clearly shown.58 Evi¬ 
dence from which it appears that the defect or mis¬ 
take was intentional will not authorize reforma- 
tion.59 The exact contract agreed on must also 
be proved by evidence of the requisite sufficiency.®^ 

Parol evidence must be of the clearest charac¬ 
ter in order to warrant relief,and must at least 
conform to the general rule as to the degree of 
proof required for reformation.®^ 

Circumstantial evidence. Reformation may be 


63. Ky.—^Llfe & Casualty Ins. Co. 
of Tennessee v. Deaton* 120 S.W. 
2d 1033, 275 Kj'. 151. 

53 C.J. p 1036 note 27. 

64. Ill.—Tope V. Tope, 18 N.E.2d 
229, 370 ni. 187—Mansell v. Lord 
Lumber & Fuel Co., 180 N.E. 774, 
348 HI. 140—Carpenter v. Young, 
280 HLApp. 116. 

Iowa.—Westercamp v. Smith, 31 N. 
W.2d 347, 239 Iowa 705—Olln Cem¬ 
etery Ass'n of Olln v. Citizens 
Sav. Bank of Olin, 270 N.W. 455, 
222 Iowa 1053, 112 A.L.B. 1205. 
Kan.—Snider v. Marple, 213 P.2d 
984, 168 Kan. 459. 

Ky.—Hale v. Hale, 180 S.W. 2 d 857, 
297 Ky. 631—Svea Fire & Life Ins. 
Co. T-. Foxwell, 27 S.W.2d 675, 234 
Ky. 95. 

Md.—^Martz v. Jones, 56 A.2d 30, 189 
Md. 416—^Hoffman y. Chapman, 84 
A.2d 438, 182 Md. 208. 

Miss.—J. J. Newman Lumber Co. v. 
Robbins, 34 So.2d 196, 203 Miss. 
304—^Frierson v, Sheppard, 29 So. 
2d 726, 201 Miss. 603—Seymour v. 
liamb, 185 So. 824, 185 Miss. 37. 
Mo.—Stubblefield v. Husband, 106 S. 
W.2d 419, 341 Mo. 38—Feeler v. 
Oholson, 71 S.'W’.2d 727—^Dutton v. 
Prudential Ins. Co. of America, 
193 S.W.2d 938, 238 Mo.App. 1058. 
N.T.—Friedman v. Platzik, 57 N.T.S. 
2d 215—DeLia v. American Mut. 
Liability Ins. Co. of Boston, 43 N. 
Y.S.2d 158. 

Pa,—Carlello v. Errett, Cona.PL, 28 
West.Co. 203. 

Utah.—Nordfors v. Knight, 60 P.2d 
1115, 90 Utah 114. 

*Vt—-Ward V. Lyman, 188 A. 892, 108 
Yt. 464. 

Va.—^Temple v. Virginia Auto Mut. 
Ins. Co., 25 3.E.2d 268, 181 Va. 561 
—Dkdcenson County Bank v. Royal 
Exchange Assur. of London, Eng¬ 
land, 160 S.E. 13, 157 Va. 94, 76 
A.L,R. 1209. 
t% aj. p X034 note 19. 
gtys Bg tai of own oadM as Oetexmlna- 
* ttvs 

Makers seeking reformation of 


note and mortgage must recover, 
if at all, on strength of their own 
case, and not on weakness of the 
case of their opponents.—Vanasse v. 
Cavey, 9 P.2d 60, 167 Wash. 288. 

55. Cal.—^Hochstein v. Berghauser, 
66 P. 547, 123 Cal. 68 L 
53 C.J. p 1036 note 29. 

6 Gi. Ala.—Oleckler v. Dawson, 8 So. 
2d 415, 243 Ala. 62-^ollier v. Og- 
bum-Davison Co., 164 So. 741, 231 
Ala. 344. 

Del.—Colvocoresses v. W. S. Wasser- 
man Co., 4 A.2d 800, 24 DeLCh. 53 
—Colvocoresses v, W. S. Wasser- 
man Co., 2 A.2d 296, 22 DeLCh. 371. 
Fla-—Continental Casualty Co, v. 
City of Ocala, 127 So. 894, 99 Fla. 
851. 

Ky.—Whitley LiOdge No. 148 of 
Knights of Pythias of Corbin v. 
West, 168 S.W,2d 1009, 293 Ky. 341. 
Md.—^Martz v. Jones, 56 A.2d 30, 189 
Md. 416—^Brockmeyer v. Norris, 10 
A.2d 326, 177 Md. 466. 

N.J.—-Bhnes v. Monroe Loan Soc., 
187 A. 180, 120 N.J.Eq. 699. 

Okl.—-National Fidelity Life Ins. Co. 

V. Gerard, 52 P.2d 1, 176 Okl. 219. 
S.C.—^Moore v. Jeffords, 12 S.B.2d 
737, 195 S.C. 612. 

53 C.J. p 1036 note 30. 

Fiduciary relationship between 
parties, suggested as a basis for an 
inference of fraud, was held not es¬ 
tablished by the evidence.—West v. 
Hysham, 242 N.W. 19. 214 Iowa 349. 

Where only one of parties to in¬ 
strument is under mistake, very 
strong and extraordinary circum¬ 
stances showing imbecility or some¬ 
thing which would make it a very 
great wrong to enforce agreement 
must be made to appear by compe¬ 
tent testimony of clearest kind.— 
Gowdy V. Kelley, 194 S.E. 156, 185 
S.C. 416. 

Evidence held suAoient 

Tex.—Pegues v. Dilworth, 132 S.W. 

2d 682, 134 Tex, 169. 
i 53 C.J. p 1036 note 30 [b]. 
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57. Or.—Jones v. Bramwell, 226 P. 
694, 111 Or. 316. 

58. Cal.—^Holman v. Stockton Sav¬ 
ings & Loan Bank, 122 P.2d 120, 49 
CaLApp.2d 500. 

Evidence held not to Justify refor¬ 
mation on ground of fraud, confiden¬ 
tial relationship, and mental incom¬ 
petency of party.—Holman v. Stock- 
ton Savings & Loan Bank, 122 P.2d 
120, 49 Cal.App.2d 600. 

58. Kan.—Leonard v. Wills, 24 Kan. 
231. 

60. Md.—^Martz v. Jones, 56 A.2d 30, 
189 Md. 416. 

Mo.—^Dutton V, Prudential Ins. Co. 
of America, 193 S.W.2d 938, 238 
Mo.App. 1058. 

53 C.J. p 1036 note 37. 

61. U.S.—Clarksburg Trust Co. v. 
Commercial Casualty Ins. Co., C. 
C.A.W.Va., 40 P.2d 626. 

N.Y.—Friedman v. Platzik, 67 N.Y.S. 
2d 215—DeLia v. American Mut. 
Liability Ins. Co. of Boston, 43 N. 
Y.S.2d 158. 

53 C.J. p 1037 note 89. 

62. Ark.—Dodson v. Abercrombie, 
208 S.W.2d 433, 212 Ark. 918—Berk 
V. Beckett, 137 S.W.2d 898, 200 
Ark. 1189—McWilliams v. Kelly. 
48 S.W.2d 235. 185 Ark. 1189— 
Hoyer v. Edwards, 32 S.W.2d 812, 
182 Ark. 624. 

Cal.—^Moore v. Vandermast, Inc., 119 
P.2d 129, 19 Cal.2d 94. 

Miss.—^Frierson v. Sheppard, 29 So. 

2d 726, 201 Miss. 603. 

Nev.—^Holman v. Vieira, 800 P. 946, 
63 Nev. 887. 

Pa.—^Vittor v. Szymanskl, 184 A. 27, 
321 Pa. 845. 

R.L—Vanderford v. Kettelle, 64 A. 
2 d 488, 75 R.L 130. 

Oral evideucs held sufficient 
Kan.—Home Owners' Loan Corp. v. 
Oakson, 178 P.2d 257, 161 Kan. 755. 
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established by evidence of circumstances and the 
nature of the transaction and the conduct of the 
parties in relation thereto, provided the natural 
and reasonable inferences to be drawn therefrom 
clearly and decidedly prove the alleged mistake.63 

Conduct of parties to a contract, or of responsi¬ 
ble negotiating officers charged with the subsequent 
performance of the contract, is convincing evidence 
of the real agreement made.®^ 

Mere numerical superiority in witnesses is not 
deteminative and does not of itself so weigh the 
evidence as to make it sufficient to justify refor¬ 
mation of an instrument.®® 

Admissions of party. While it has been held that 
the admission of a party that a mistake had been 
made is sufficient to authorize reformation of an 
instrument where proof is lacking,®® it has also 
been held that a mutual mistake, where a contro¬ 
versy goes to the courts, will not be readily estab¬ 
lished by the admissions of the party to be affect¬ 
ed by the reformation of an instrument.®^ 

Denial of mistake. The mere denial by defend¬ 
ant of the existence of mutual mistake is not suffi¬ 
cient to defeat the claim of the party.®® However, 
such denial must be given weight in determining 
the sufficiency of the evidence;®® and it has been 
held that in such case the evidence of mistake,^® 
and particularly of mutuality,must be stronger. 


Failure to read instrument; explanation there¬ 
for. The courts have adjudicated the weight and 
sufficiency of evidence to establish negligence on the 
part of the party seeking reformation in that he 
failed to read the instrument or have it read to 

hirn.72 

The instrument itself, together with the presump¬ 
tion that a written instrument correctly expresses 
the intentions of the parties, is evidence of a 
high order that cannot be disregarded.^^ 

b. Corroboratiou 

While authorities differ, It Is generally held that 
the testimony of a witness or party Is Insufficient to 
Justify reformation unless It Is corroborated by other 
witnesses or by facts and circumstances. 

While it has been held that the requisite mis¬ 
take or fraud may be established by one witness, 
even an/ interested party, if his testimony is clear, 
satisfactory, and convincing,and although refor¬ 
mation has been granted on the uncorroborated, but 
uncontradicted, evidence of one party,*^® it is gen¬ 
erally held that reformation will be decreed only 
where the testimony of complainant as to the mis¬ 
take is corroborated by the testimony of at least 
one other witness,*^® or by facts and circumstances 
which confirm and support his statement,and 
that the uncorroborated testimony of a single wit¬ 
ness is insufficient'^® Inability to read or write, 


63. Minn.—Layman v. Minneapolis 
Realty Co., 62 N.W. 113, 60 Minn. 
136. 

Wis .—Keudow v. Aluminum Specialty 
Co., 33 N.W.2d 236, 253 Wis. 76. 
ClroumstaxLtial evidence heia snffl- 
dent 

Kan.—Home Owners' Loan Corp. v. 
Oakson, 173 P.2d 257, 161 Kan. 755. 

64. U.S.—Chlcagro & N. W. Ry. Co. 
V. U. S., 68 CtCL 524. 

Payments made nnder contract by 
officers charged with knowledge 
thereof and having authority to ap¬ 
prove or disapprove payments is evi¬ 
dence of real agreement.—Chicago & 
N. W. Ry. Co. V. U. S„ supra. 

-85. Ky.—^Hensley v. Prudential Ins. 
Co. of America, 177 S.W.2d 571, 296 
Ky. 469. 

66 . N.T.—400 Bast 58th St Corp. v. 
Weiner, 88 N r.S.2d 155, 179 Mlsc. 
218. 

67. Tex.—Bordovsky v. Dougherty, 
Civ.App., 106 S.W.2d 779, error re¬ 
fused. 

68 . NJS.—McLane v. C. H. Robinson 
Co., 65 A.2d 878, 95 N.H. 447. 

Pa.—^Unger v- Unger, Com.PL, 87 
Berks Co. 105—^Moran v. Murray, 
Com.Pl., 51 Liack.Jur. 245. 


Utah.—Nordfors v. Knight 60 P.2d 
1115, 90 Utah 114. 

Wash.—Akers v. Sinclair, 226 P.2d 
225. 

53 CJ. P 1036 note 33. 

69. N.J.—Lesser v. Demarest Cli.> 
72 A. 14. 

70. U.S.—Smith Bros. Properties Co. 

V. ^na Life Ins. Co., C.C.A.Tex., 62 
P.2d 43 

N.H.—Chabot v. Shiner, 61 A,2d 791, 
93 N.H. 252. 

71. U.S.—Pulton V. Colwell, N.J., 112 
P. 831, 50 aCA. 537. 

N.T.—Nevius v. Dunlap, 33 N.T. 676. 

72. Iowa-—West v. Hysham, 242 N. 

W. 19, 214 Iowa 349. 

Svldenoe heUl not to predude ref¬ 
ormation 

U.S.—National Reserve Ins. Co. of 
Illinois V. Scudder, C.C.A.Cal., 71 F. 
2d 884. 

Bvidenoe held not to establish a 
sufflolent excuse or explanation for 
failure to read instrument 
OaL—California Trust Co. v. Cohn, 48 
P.2d 744, 9 Cai.App.2d 33. 

Iowa.—^West v. Hysham, 242 N.W. 19, 
214 Iowa 349. 

73. Cal.—California Trust Co. v. 
Cohn, 48 P.2d 744, 9 CaLApp.2d 33. 
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74. Tex.—Reliance Ins. Co. v. Pruitt, 
Clv.App., 94 S.W.2d 833, error dis¬ 
missed. 

75. Ala.—<>odwin v. Yonge, 22 Ala. 
553. 

53 C.J. P 1037 note 42. 

76. Pa.—^Brandolini v. Grand Lodge 
of Pa., Order Sons of Italy In Amer¬ 
ica, 56 A.2d 662, 358 Pa. 303—Schu- 
kraft V. Beaumont Com.Pl., 31 Del. 
Co. 565—^Brilhart v. Robbins, Com. 
PL, 11 pay.L.J. 92—^Troutman v. 
Dobrzyn, Com.PL, 17 Northumb. 
Leg.J. 186. 

53 C.J. p 1037 note 48. 

77. Pa.—^Brandolini v. Grand Lodge 
of Pa., Order Sons of Italy in 
America, 56 A.2d 662, 358 Pa. 303— 
Schukraft v. Beaumont Com.PL, 31 
DeLCo. 565—^Brilhart v. Robbins, 
Com.PL, 11 Pay.L.J. 92—^Troutman 
V. Dobrzyn, Com.Pl., 17 Northumb. 
Leg.J. 186. 

53 C.J. p 1037 note 44. 

78. Md.—^Klser v. Lucas, 185 A. 441, 
170 Md. 486. 

53 C.J. p 1037 note 45. 

79. Wis.—Kessel v. Kessel, 48 N.W. 
382, 79 Wis. 289. 

53 aJ. p 1037 note 46. 
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business experiences® or the lack of it,si taking 
professional advice,s2 and acting on the terms of the 
instruments^ are circumstances which may cor¬ 
roborate or contradict the witness* 

Corroboration by instrument in suit. Where the 
mistake to be reformed consists in a defect in ex¬ 
ecution, or acknowledgme nt, the instrument itself 
may afford corroboration of the witness.s^ Thus 
the terms of the instrument itself may show that a 
seal was required, and such circumstance will cor¬ 
roborate a witness testifying to the omission of a 
seal by mistake.ss 

c. Conflict of Evidence 

While the rule is not universal, It Is commonly held 
that It Is no bar to reformation that the evidence Is 
conflletina. 

While it has been held that reformation will 
not be granted where the proof is confused, con¬ 
flicting, and contradictory,®® particularly where 
the conflict is direct,or serious and irreconcila¬ 
ble,®® it has also been held that this does not mean 
that there should be no contrariety in the proof,®® 
or that the evidence must be undisputed.®® In fact, 
it is frequently held that it is no bar to reforma¬ 
tion that the evidence is conflicting,®! and the so¬ 


lution of the problem difficult,®® provided the evi¬ 
dence carries conviction to the mind or carries a 
clear conviction of its truth;®® and, where the mis¬ 
take or fraud appears clearly and positively in 
spite of the conflict and justice requires correc¬ 
tion, it will be decreed.®^ In any event, conflicting 
evidence as to one provision does not prevent ref¬ 
ormation of another as to which the evidence of 
mistake is undisputed.®® 

d. Lapse of Time 

An Instrument will not be reformed after the lapse 
of many years except on the most explicit and unequi¬ 
vocal proof* Proof of delay to bar relief must be clear 
and convincing. 

Equity will not interfere to reform a written in¬ 
strument after the lapse of many years, except on 
the most explicit and unequivocal proof,®® and 
in some jurisdictions only on proof beyond a rea¬ 
sonable doubt.®7 The mere lapse of time, however, 
may not operate to deny relief, since circumstances 
may have evolved which corroborate the material 
testimony.®® What period of time must have 
elapsed in order to justify requiring a higher stand¬ 
ard of proof is a matter for the discretion of the 
court, on a consideration of all the circumstances 
of the case.®® In order to establish such negli- 


80. Ky.—Vaughn v. IMgmazi. 43 S.W. 
251,19 Ky.L.. 1340. 

N.J.—-Whelen v. Osgoodby, 60 A. 692, 
62 N’.J.Bq. 571. 

81. Cal.—^Wilson V. Morlarty, 26 P. 
85, 88 Cal. 207. 

82. Iowa.—Chapman v. Dunwell, 88 
N.W. 1067, 115 Iowa 633. 

Mich.—Vary v. Shea, 36 Mich. 388. 

83. Iowa.—George v. Howard, 10 N. 
W. 212, 56 Iowa 646. 

84. S.C.—Sullivan v. Liatimer, 17 S. 
B. 221, 38 S-C. 417. 

85. S.C.—Sullivan v. Latimer, su¬ 
pra. 

63 ax p 1037 note 62. 

86 . XT.S.—Corpus juris cited in. Na¬ 
tional Reserve Ins. Co. of Illinois v. 
Scudder, aC.A.CaL, 71 P.2d 884, 
886 . 

Ky.—Hauck v. Lillick, 70 S.W.2d 968, 
254 Ky. 6 . 

53 ax p 1087 note 53. 

87. Ky.—Reiss v. Wlntersmlth, 44 
S.W.2d 609. 241 Ky. 470. 

Wis.—Kadow V. Aluminum Specialty 
Co., 83 N.W.2d 236, 253 Wis. 76. 

63 C.X p 1037 note 53 [b]. 

88 . Ky,—Suttop v, Noe, 159 S.W.2d 
997, 289 Ky. 667. 

* ? 

88 , U.S.—Oorpns Juris quoted in Na¬ 
tional Reserve Ins. Co. of Illinois 
V. Scudder, a<b.A.CaJ., 71 F-.2d 884, 

v: Vopds, 132 S.W.2d 944, 
a89.Ky. 287—Blapton Y. Rlanton^ 
86 S.W.2d 845, *238 Ky. 90-«-lrwin v. - 


Westwood Real Estate, etc., Co., 
255 S.W. 646, 200 Ky. 760. 

90. U.S.—Corpus Juris quoted in Na¬ 
tional Reserve Ins, Co, of Illinois 
V. Scudder, aCJLCal., 71 F.2d 884, 
886 . 

Cal.—^Bisno v, Herzberg, 170 P.2d 978, 
75 Cal.App.2d 286. 

N.X— Corpus Juris oited in Laytham 
V, Mann, 188 A. 242, 243, 120 N.X 
Eq. 563. 

53 C.X p 1038 note 66 . 

91. Ark.—^Foster v, Richey, 93 S.W. 
2d 1258, 192 Ark. 683. 

Cfea.—Baines v. Zuieback, 191 P.2d 
67, 84 Cal,App.2d 483—Bisno v. 
Herzberg, 170 P.2d 973, 76 aLl.App. 
2d 235—^omas v. Vaughn, 146 P. 
2d 499, 68 Cal.App.2d 188—Nelson 
V. MeadviUe, 64 P.2d 1116, 19 CJkl. 
App.3d 68 —^Hercules Gasoline Co. 

V. Security Ins. Co. of California, 
10 P.2d 128, 122 Cal.App. 499. 

Ky.—-Maupin v. Sumpter, 215 S.W.2d 
832, 308 Ky. 713-r-Hyden v. Gris¬ 
som, 206 S.W.2d 960, 806 Ky. 261— 
Rose V. Lewis, 27 KW.2d 413, 234 
Ky. 63. 

Mo,—Friday v. Scherer, App., 110 S. 

W. 2d 819—Net Realty & Inv. Co. v. 
Lubinsky, APP., 94 S.W.2d 1108. 

Mont.—Bitter Root Creamery Co. v. 

Muntzer, 300 P. 261, 90 Mont. 77. 
N.H.—Hould V. Maryland Casualty 
Co., 144 A. 261, 83 N.H 474. 

Okl.— Corpus Juris cited in Hdrrell v. 
Nash, 133 P.2d 748, 764, 192 “Okl. 
95—Prudential Fire ins. Co. v. 
Stanley, 131 P.2d 88 '. 191 OkL 506. 
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Pa.—Broida, in Own Right and for 
Use of Day, v. Travelers* Ins. Co., 
176 A. 492, 316 Pa. 444. 

Vt.—^Ward v. Lymaji, 188 A. 892, 108 
Vt 464. 

Wash.—Akers v. Sinclair, 226 P.2d 
226. 

92. N.H—Hould V. Maryland Casu¬ 
alty Co., 144 A. 261, 83 N.H. 474. 
93- Pa.-^Broida, in Own Right and 
for Use of Day, v. Travelers* Ins. 
Co., 175 A. 492. 316 Pa. 444. 

94. U.S.—Oorpns juris quoted In Na¬ 
tional Reserve Ins. Co, of Illinois 

V. Scudder, C.CA..Cal., 71 F.2d 884, 

886 . 

63 C.X p 1038 note 56. 

95. S.D.—Dalton v. Snyder. 179 N. 

W. 493, 43 S.D. 401. 

[96. C5a.—^Yablon v. Metropolitan 

Life Ins. Co., 38 S.B.2d 534, 200 Ga, 
693. 

63 C.X p 1038 note 60. 

Lapse of time counts heavily in 
favor of instrument sought to be re¬ 
formed.—Kiser V. Lucas, 185 A. 441, 
170 Md. 486. 

97. Miss.—Watson v. Owen, 107 So, 
866 , 142 Miss. 676. 

63 O.X p 1038 note 61. 

98. Mich.—Harrlngrton v, Brower, 22 
N.W. 813, 66 Mich. 801. 

68 C.J. p 1038 note 62. 

99. N,X—Paulison v. ^Van Iderstlne, 
29 N.XEq.<694.' 

53 C.X phOSSnote 6 Sui i 
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gence or undue delay in seeking reformation of 
an instrument as would bar relief, the evidence 
must be clear and convincing.^ 

e. To Justify Befoimation of Particiilar Instm- 
ments 

(1) Contracts generally 

(2) Conveyances, transfers, and assign¬ 

ments 

(3) Negotiable instruments and bonds 

(4) Releases, receipts, and settlements 

(5) Insurance policies 


(1) Contracts Generally 

General rules as to the weight and sufficiency of 
evidence to Justify reformation of Instruments apply 
to the reformation of contracts generally, and to par¬ 
ticular contracts. Including contracts relating to domes¬ 
tic relations, and contracts for the sale or exchange of 
real property, or for the sale of personal property. 

The general rules governing the weight and suffi¬ 
ciency of evidence to warrant reformation of a 
written instrument, as discussed supra subdivision 
a of this section, have been applied in determining 
the sufficiency of evidence to justify the refor¬ 
mation of contracts generally,^ bills of lading,3 col¬ 
lective bargaining agreements,^ guaranty con- 


1. CaJ.—Good V. Liindstrom, 181 P 
2d 933, 80 Cal.App.2d 476. 

Time to sue, limitations, and laches 
see supra S 69. 

Evidence failed to estahliSh such 
negligence or undue delay in seeking 
reformation of deed as would, as a 
matter of law, bar plaintiffs* action, 
where verbal agreement to sell and 
written offer to purchase were made 
in May, 1944, the survey which final¬ 
ly disclosed mutual mistake of the 
parties was made early in 1945, and 
the action to reform the deed was 
filed on April 10, 1945.—Gk>od v. liind¬ 
strom, supra. 

2. U.S.—^Maryland Casualty Co. v. 

U. S., for Use of Green, C.C.AJNreb., 
169 F.2d 102—Qrauer v. Schenley 
Products Co., D.CN.Y., 82 P.Supp. 
225—Heidelberg Brewing Co. v. 
North American Service Co., I>.C. 
Hy., 26 F.Supp. 342, affirmed, C.C. 
A., Ill F.2d 897—Altman v. Alco- 
lite, Inc., D.C.W.Va., 13 F,Supp. 393. 

Cal.—^Tomas v. Vaughn, 146 P.2d 499, 
63 Cal.App.2d 188— TsJS. v. Atlas 
Assur. Co., 137 P.2d 483, 58 CaLApp. 
2d 696. 

Del.—^Miller v. Hob Tea Room, Ch., 
75 A.2d 577—Colvocoresses v. W. 
S. Wasserman Co., 28 A.2d 588, 26 
DeLCh. 333. 

Iowa.—Westercamp v. Smith, 81 N. 

W.2d 347, 239 Iowa 705. 

La.—^Magee v. Booty, App.> 47 So.2d 
379, rehearing demed 47 So.2d 828. 
Okl,—Oklahoma City Federal Sav. & 
Loan Ass*n v. Clifton, 80 P.2d 283, 
183 OkL 74. 

Or.—^Roesch v. Equitable Sav. & Loan 
Ass*n, 153 P.2d 625, 176 Or. 7. 

Pa.—Grant v. Weschler Realty Co., 
Com.Pl., 29 Erie Co. 58—^Pennsyl¬ 
vania Thresherman & Farmers* 
Mut Casualty Ins. Co. v. Eau&nan, 
Com.Pl., 50 Lack.Jur. 166. 

Tez.—Coxpiui juris cited in Seaton v. 

White, Civ,App., 60 S.W.2d 874, 875. 
Utah.—^Rosenbraugh v. Branch, 213 
P.2d 833. , 

Wis.—La Rosa v. Hess, 46 N.W.2d 
737. 253 Wis. 667. 

Bvidenoe held not to pseblnde dr de- 
feat r^osmatlon 

CaL—California Trust Co. v, Cohn, 
48 P.2d 744, 9 C&lJ^P.2d 33. 


Conn.—Cinaudagraph Corp. v. Corn- 
well, 27 A.2d 375, 129 Conn. 295. 
Disputed testimony of single witness 
In suit for reformation of contract, 
fraud of agent and scrivener of de¬ 
fendant in drawing contract cannot 
be proved by single witness whose 
testimony is in many important de¬ 
tails of doubtful character, while that 
In opposition is clear, definite, and 
positive throughout.—J. J. Newman 
Lumber Co. v. Robbins, 84 So. 2d 196,- 
203 Miss. 304. 

Seformation and spedflc pesfoxm- 
ance 

In order to Justify both reforma¬ 
tion and specific performance of a 
contract in the equity court the evi¬ 
dence of the mistake must be con¬ 
vincing.—Sallo V. Boas, 158 NJS. 364, 
327 Ill. 145. 

Bvideiioe hdld to Justify refosmatioxL 

(1) In general. 

U.S.—General Discount Corp. v. Sad- 
owski, C.A.Mich.. 183 F.2d 542. 
Cal.— J ones v. Universal Pictures Co., 
114 P,2d 723, 45 Cal.App.2d 748— 
Davig Welding & Mfg. Co. v. Ad¬ 
vance Auto Body Works, 100 P.2d 
1067, 38 CaLApp.2d 270. 

Vt—Ward v. Lyman, 188 A. 892, 108 
Vt. 464. 

Wash.—State ex rel. Pierce County v. 
King County, 186 P.2d 134, 29 
Was’h.2d 37. 

53 C,J. p 1038 note 65 [a], [cj. 

(2) Agreement to take loan.—Fi¬ 
nance Co. of America at Baltimore v. 
Lamson Bros. Co., C.C.A.Ohio, 78 F. 
2d 516, 

(3) Loan contract.—^Miller v, 

Friedman, 9 P.2d 488, 139 Or. 489. 

(4) Certificate of deposit—Mei> 
chants & Planters Bank of Horners- 
vllle V. Brewer, Mo.App., 177 S.W.2d 
540. 

Svldeuee held not to Justify reforma¬ 
tion 

<1) In generaL 

U.S.—Northern Pac. Ry. Co. v. U. S., 
D.C.Minn., 70 F.Supp. 836, affirmed, 
aA., U. S. V. Northern Paa Ry. Co., 
188 F.2d 27f. ' * ' 

CaL—Palm Springs-La Quinta Devel¬ 
opment Co. V. Kieberk Corp., Ilf 
I P.2d 548, 46 CaLApp.2d 234r-Oak- 
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dale Mercantile Co. v. Baer, 17 P.2d 
779, 128 Cal.App. 360. 

Del.—^McDaniel v. Franklin Ry. Sup¬ 
ply Co., 174 A. 376, 20 DeLCh. 827. 
Iowa.—^Allemang v. White, 298 N.W. 
658, 230 Iowa 526—Runciman v. 
Bailey, 250 N.W. 630, 217 Iowa 1034. 
Ky.—Hyden v. Grissom, 206 S.W.2d 
960, 306 Ky. 261—Childers v. Lucas, 
192 S.W.2d 714, 301 Ky. 763. 

N.T.—Amend v. Hurley, 59 N.BL2d 
416, 293 N.T. 587—Elna Realty Co. 

V. Mamaquarro Apartments Corpo¬ 
ration. 254 N.T.S. 894, 142 Misc. 
599—Selmar Garage Corp. v. Rink 
Realty Corp., 102 N.T.S.2d 666 . 

Tex.—^Dunn v. Duval Texas Sulphur 
Co., Civ.App., 163 S.W.2d 484. 
Wash.—Friend v. Continental Coal 
Co., 56 P.2d 1000, 186 Wash. 102. 

63 CJ. P 1038 note 65 [b], [d]. 

(2) Advertising contract—Heidel¬ 
berg Brewing Co. v. North American 
Service Co., D.CLKy., 26 F.Supp. 342* 
affirmed, C.C.A., 111 P.2d 897. 

(3) Automobile financing contract 
—^Davls V. Motor Car Finance Co., 
119 S.W.2d 881, 274 Ky. 547. 

(4) Bank consolidation agreement 
—^Farmers-Exchange Bank, of Mil- 
lersburg v. McDaniel, 99 S.'W‘.2d 827, 
266 Ky. 743. 

< 6 ) Contract to lease ranga— 
Fernandez v. Agor, 298 P. 417, 162 
Wash. 476. 

( 6 ) Sales agency contract.—Santa- 
maria v. Shell Eastern Petroleum 
Products, 172 A. 339, 116 N.J.Eq. 26. 

3. Bvldeuca held to Justify zeforma- 
tiou 

Tex.—El Paso City Nat Bank v. El 
Paso, etc,, R. Co., Civ.App., 226 S. 

W. 391, affirmed 43 S.Ct 640, 262 

U. S. 695, 67 L.Ed. 1184. 

4. Bvidmice held not to Justify zef- 
ozmatiou 

U.S.—^Adams V. Union Dime Sav. 
Bank, D.C.N.T., 53 F.Supp. 782, af¬ 
firmed, C.C.A., 144 F.2d 290, certio¬ 
rari denied Union Dime Sav. Bank 

V. Adams, 66 S.Ct. 85, 328 U.S. 751, 
89 L.Ed. 602—Berry v, 34 Irving 
Place C 6 rp., D.C.N.T., 52 FSupP^ 
875. 

XU.—Wagner v. Milk Wagoa Drfvers* 
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tracts,5 indemnity contracts,• partnership agree- 
ments,7 railroad traffic agreements,^ stock subscrip¬ 
tion contracts,9 trust agreements contracts of 
agency,brokerage,!* and employment;!* and 
contracts of corporations.!^ 

The general rules have also been applied to the 
reformation of contracts for, or related to, con- 
struction,!5 drilling of oil wells,!® irrigation of 


land,!7 mining,!* payment of royalties,!* special 
switching rates,** and water service.*! 

Contracts relating to domestic relations. The 
general rules as to the weight and sufficiency of 
evidence to justify reformation of instruments have 
also been applied to contracts relating to alimony,** 
marriage settlements,** postnuptial agreements,*^ 
property settlement agreements between husband 


Union, Local 753, 50 N.E.2d 866 , 
320 BLApp. 341. 

5. Cal.—Bank of America of Califor¬ 
nia V. Granger, 1 P.2d 479, 116 Cal. 
App. 210. 

Evidence Uaid to Justify reformation 
Tex.—Strange v. Cooper Grocery Co., 
CivApp., 4 S.W.2d 232, reversed 
on other grounds, ComApp., 18 S. 
W.2d 609. 

Evidence held not to Justify refozma- 
tion 

Wis.—People's Trust & Savings Bank 

V. Wassersteen, 276 N.W. 330, 226 
Wis. 249. 

53 aJ. P 1039 note 72 Eb]. 

6 . Cal.—^Metropolitan Casualty Ins. 
Co. of New York v. Stone, 12 P.2d 
665, 124 CalApp. 430. 

Evidence held to Justify reformation 
N.Y.—^Long Island R. Oo. v. Atlantic 
Elevator Co., 20 N.Y.S.2d 316, 259 
App.0iv. 926, appeal denied 21 N.Y. 
6.2d 613, 259 App.Div. 1039, appeal 
denied 29 N.E.2d 397, 284 N.Y. 818. 

7. Ark.—Schwartz v. Blrdsall, 285 S. 

W. 9,171 Aik. 1188. 

53 C.J. p 1039 note 73. 

8. Bvidenoe held not to Justify ref¬ 
ormation 

Ark.—Doniphan, etc., R. Co. v. Mis¬ 
souri, etc., R. Co., 149 S.W. 60, 104 
Ark. 476. 

9. Bvide]ioe‘'held not'to Justify ret- 
ormatlon 

Ky.—^Hauger v. International Trad¬ 
ing Co., 214 S.W. 438. 184 Ky. 794. 

10. Evidence held to Justify refor¬ 
mation 

N.Y.—400 Bast 58th St Corp. v. Wei¬ 
ner, 38 N.Y.S.2d 155, 179 Misc. 213 
—Jothann v. Irving Trust Co., 270 
N.Y.S. 721, 161 Misc. 107, affirmed 
277 N.Y.S, 955, 243 App.DIv. 691— 
Xjeitner v. Goldwater, 48 N.Y.S.2d 
614, affirmed 53 N.Y.S.2d 460, 269 
AppJDlv. 657, appeal denied 54 N. 
Y.S.2d 388, 269 App.Div. 690. 

Tex.—^Mason v. University of the 
South, CivApp., 212 S.W.2d 854, re¬ 
fused no reversible error. 

Bvidenoe held not to Justify reforma, 
tion 

N.Y.--Thopipson v. Pinholm, 77 N.Y. 
S.2d 78, affirmed 85 N.Y.S.2d 314, 
274 App.Div. 992. 


11. Evidence held to Justify refor¬ 
mation 

Cal.—^peer v. Kittle Mfg. Co., 4 P.2d 
575, 117 CaLApp. 717. 

Or.—^Kontz v. B P. John Furniture 
Corp., 115 P.2d 319, 167 Or. 187. 

53 O.J. p 1039 note 68 [a]. 

Evidence held not to Justify reforma¬ 
tion 

U.S.—Sadowskl V. General Discount 
Corp.. D.aMlch.. 81 P.Supp. 381, 
affirmed, CA., General Discount 
Corp. V. Sadowski, 183 F.2d 542— 
Altman v. Alcolite, Inc., D.C.W.Va., 
13 P.Supp. 393. 

63 C.J. p 1039 note 68 [bj. 

15. Evidence held to Justify refor¬ 
mation 

Iowa.—^Merle O. Milligan Co. v. Lott 
263 N.W. 262, 220 Iowa 1043. 

Ky.—Haber v. Woods, 132 S.W.2d 
944, 280 Ky. 287. 

Tex.—Spires v. Mann, Civ.App., 173 
S.W.2d 200, error refused. 

Evidence held not to Justify reforma¬ 
tion 

CaJ.—Hillman v. Koch, 206 P.2d 434, 
92 Cal.App.2d 163—^Bradford v. 
Southern Califorma Petroleum 
Corp., 145 P.2d 36, 62 Cal.App.2d 
450. 

13. Evidence held to Justify refor¬ 
mation 

Iowa,—^Koch V. Abramson, 275 N.W. 
58, 223 Iowa 1356. 

53 C.J. p 1039 note 69 [a]. 

Bvidenoe held not to Justify refor¬ 
mation 

N.D.—Wheeler v. Boyer Fire Appara¬ 
tus Co., 248 N.W. 521, 63 NJ). 403. 

63 C.J. p 1039 note 69 [b]. 

14. Bvidenoe held to Justify refor¬ 
mation 

Iowa.—^Melman Fruit Co. v. Melman, 
245 N.W. 743, 216 Iowa 45. 

Evidence held not to Justify refor¬ 
mation 

N.Y.—^Perry v. Bentler Corp., 28 N. 
Y.S.2d 560. 

Or.—Sneed v. Santiam River Timber 
Co., 260 P. 237, 122 Or. 652. 

16. Pa.—Brandolini v. Grand Lodge 
of Pa., Order Sons of Italy in 
America, 56 A2d 662, 358 Pa. 303. 

Evidence held to Justify reformation 

OkL—Fidelity & Deposit Co. of Mary¬ 
land V. Abies, 5 P.2d 740, 153 Okl. 
278. 


Wash.—Nadreau v. Meyerotto, 215 P. 
2d 681, 35 Wash.2d 740. 

Evidence held not to Justify refor¬ 
mation 

U.S.—^Maryland Casualty Co. v. U. S., 
for Use of Green, C.C.ANeb., 169 
P. 2 d 102 . 

Ky.—Christensen Bros. Co. v. Union 
Bank & Trust Co., 174 S.W.2d 704. 
295 Ky. 428—^Francis v. Domino, 64 
S.W.2d 671, 251 Ky. 255. 

53 C.J. p 1039 note 67 [a]. 

16. Ky.—Glenn v. Hollingsworth, 
267 S.W. 216, 206 Ky. 892, 

53 C.J. p 1039 note 76. 

17. Evidence held to Justify refor¬ 
mation 

Cal.—^Lillis v. Silver Creek, etc.. Wa¬ 
ter Co.. 163 P. 1040, 32 CalApp. 
668 . 

18. Evidence held not to Justify ref¬ 
ormation 

Del.—Colvocoresses v. W. S. Wasser- 
man Co., 28 A2d 588, 26 DeLCh. 
220 . 

19. Evidence held not to Justify ref¬ 
ormation 

U.S.—^Hazeltine Research Corp. v. 
Freed-Bisemann Radio Corp., D.C. 
N.Y., 3 F.2d 172, reversed on other 
grounds, C.C.A, 10 F.2d 148. 

20. Evidence held to Justify refor¬ 
mation 

N.Y.—Baird v. Erie R. Co., 132 N.Y.S. 
971, 148 App.Div. 452, affirmed 104 
N.B. 614, 210 N.Y. 225. 

21. Bvidenoe held to Justify refor¬ 
mation 

Colo.—^Park v. McKee, 131 P. 279, 24 
ColoApp. 11. 

Me.—Brunswick, etc.. Water Dist v. 
Topsham, 84 A 644, 109 Me. 334. 

22. Evidence held not to Justify ref¬ 
ormation 

KAn.—Conway v. Conway, 298 P. 744, 
133 Kan. 148. 

23. Bvidenoe held not to Justify ref¬ 
ormation 

Iowa.—McMinimee v. McMinimee, 80 
N.W.2d 106, 238 Iowa 1286. 

53 C.J. p 1039 note 71 [a], 

24. Evidence held to Justify refor¬ 
mation 

Pa,—^In re Mellinger's Bstate, 5 A 2d 
321, 334 Pa. 180. 
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and wife,25 separation agreements,2® and contracts 
for support and maintenance.27 

Contracts for sale or exchange of real property. 
The general rules governing the weight and suffi¬ 
ciency of the evidence to warrant the reformation 


of a written instrument have been applied in deter¬ 
mining the sufficiency of evidence to justify the 
reformation of contracts for the conveyance of 
land,28 of contracts for the exchange of land,28 
of option contracts,20 of title bonds,21 and of con- 


85. Bvidence held to Justify refer- 
xnatloxi 

Cal.—Tieso v. Tieso, 156 P.2d 659, 67 
Cal.App.2d 872. 

SvldexLoe held not to Justify reforma- 

tiOZL 

Mont.—Towne v. Towne, 159 P.2d 862, 
117 Mont. 453. 

26. N.Y.—^Izrastzoff v. Topping, 62 
N.T.S.2d 402, 187 Misc. 417. 

JSvidenoe held not to Justify reforma¬ 
tion 

N.T.—^In re Adams' Estate, 46 N.T.S. 
2d 494, 182 Misc. 937, affirmed 48 
N.Y.S2d 801, 267 AppDiv. 986, ap¬ 
peal denied 50 N.Y.S.2d 673, 268 
App.Div. 849, certiorari denied 66 
S.Ct 914. 324 U.S. 865, 89 L..Ed. 
1421. 

27. Bvidence held to Justify refor¬ 
mation 

Kan.—Merkle v. Hiatt, 176 P. 666 , 103 
Kan. 767. 

53 C.J. p 1039 note 80 [a]. 

28. Cal.—California Trust Co. v. 
Cohn, 48 P.2d 744, 9 Cal.App.2d 33. 

Or.—Bank of California Nat Ass’n 
V. Bishop, 300 P. 1023, 137 Or. 33. 
Va.—^Boone v. Scott, 187 S.B. 432, 166 
Va. 644. 

Evidence held to Justify reformation 

(1) In general. 

Lel—^M atassa v. Cortese, 139 So. 59, 
18 La-App. 577. 

Mich.—Omsburg v. August, 241 N.W. 
172, 257 Mich. 404. 

Vt—'Ward V. Lyman, 188 A. 892, 108 
Vt 464. 

(2) As to description of property. 
Cal.—^Blsno v. Herzberg, 170 P.2d 

973, 75 Cal.App.2d 235. 

Ky.—^Maupin v. Sumpter, 215 S.W. 

2d 832, 308 Ky. 713. 

La.—^Hoss V. iWorley, 141 So. 857, 
174 La. 855. 

Mich.—Weinburgh v. Saier, 6 N.W.2d 
921, 303 Mich. 640. 

Va.—^Boone v. Scott 187 S.E. 432, 
166 Va. 644. 

Wash.—^Meyer v. Young, 169 P.2d 908, 
23 Wash.2d 109. 

(3) As to respective interests of 
Joint vendees.—Kallusch v. Kavli, 240 
N.W. 108, 186 Minn. 3. 

Evidence held not to Justify reforma¬ 
tion 

(1) In general. 

Miss.—Smith V. Finane, 50 So.2d 146. 
N.J.—Moro V. Pulone, 62 A.2d 818, 
140 N.J.Ba. 25. 

(2) As to description of property. 
—^Brockmeyer v. Norris, 10 A.2d 326, 
177 Md. 466. 
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(3) As to reservation of mineral 
rights. 

Mich.—Kruger v. Agnor, 32 N.W.2d 
365, 321 Mich. 321. 

Miss.— S. J. Newman Lumber Co. v. 
Robbins, 34 So.2d 196, 203 Miss. 
304. 

(4) As to restrictions.—^Ballard v. 
Marden, 227 P.2d 10, 36 Cal.2d 703. 

( 6 ) As to purchase price.—Stahl v. 
Hallett 72 N.Y.S. 2 d 144. 

( 6 ) To include forfeiture clause.— 
Westercamp v. Smith, 31 N.W.2d 347, 
239 Iowa 705. 

Evidence h^d to Justify reformation 
on ground of mistake 

(1) In general. 

Iowa.—^Kowalke v. Bvemham, 232 N. 

W. 670, 210 Iowa 1270. 

Wash.—Chebalgoity v. Branum, 133 
P.2d 288, 16 Wash.2d 251. 

53 C.J. p 1039 note 83 [b]. 

(2) As to conditions of contract.— 
Gauchet v. McGinnis, 55 P.2d 1255, 
13 Cal.App.2d 7—53 C.J. p 1039 note 
83 [b] < 1 ). 

(3) As to description of property. 
Mont—Whorley v. Koss, 206 P.2d 

809, 122 Mont 446. 

Nev.—iRay v. Robertson, 86 P.2d 76, 
65 Nev. 397. 

N.Y.—Capone v. Roberts, 73 N.YJS.2d 
712, appeal dismissed 75 N.Y.S.2d 
524. 

Wyo.—^Russell v, Curran, 206 P.2d 
1159, 66 Wyo. 173. 

53 C.J. p 1039 note 83 [b] (3). 

(4) As to purchase price and pay¬ 
ment thereof.—Goldberg v. Cities 
Service OU Co., 266 N.W. 321, 275 
Mich. 199. 

(5) As to liability for interest on 
assumed mortgage.—^Davis v. Keys, 
233 N.W. 422, 252 Mich. 680. 

Evidence held not to Justify reforma¬ 
tion on ground of mistake 

(1) In general. 

Ark.—^Zellner v. Wargo, 218 S.W.2d 
377, 214 Ark, 833—Ellis v. Block, 
206 S.W.2d 708, 212 Ark. 264. 

Cal.—Weaver v. Ratcliffe, 3 P.2d 20, 
116 Cal.App. 513. 

Ill.—^Biskupski v. Jaroszewski, 76 N. 

E.2d 55, 398 Ill. 287. 

Mich.—Sharrer v. MacDonald, 246 N. 
W. 220, 261 Mich. 644—Schuler v. 
Bucuss, 235 N.W. 226, 253 Mich. 
479. 

Wash.—Smith v. Sunnyside Valley 
Irr. Dist, 65 P.2d 1271, 189 Wash. 
677. 

53 C.J. p 1039 note 83 £c3. 
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(2) As to description of property. 
Cal.—Petersen v. Dynes, 228 P.2d 616, 

103 Cal.App.2d 5. 

Kan.—Snider v. Marple, 213 P.2d 984, 
168 Kan. 459. 

S.D.—^Teutsch v. Hvistendahl, 29 N. 
W.2d 389, 72 S.D. 48, opinion ad¬ 
hered to 81 N.W.2d 666 , 72 S.D. 
195. 

63 C.J. p 1039 note 83 Cc] (4). 

(3) As to time of purchaser's pos¬ 
session or vendor's removal. 

Idaho.—NuQuist v. Bauscher, 227 P. 

2d 83. 

N.Y.—Friedman v. Platzik, 67 N.Y.S. 
2d 215. 

(4) As to extension of mortgage.— 
Forrester v. Cook, 292 P, 206, 77 Utah 
137. 

I (5) As to payment of assessments. 
Idaho—Glancy v. Williams, 293 P. 
665, 50 Idaho 109. 

Ill.—^Mansell v. Lord Lumber d: Fuel 
Co.. 180 N.B. 774, 348 Ill. 140. 

Evidence held not to Justify reforma¬ 
tion on ground of fraud 
U.S.—^Hope v. Barham, D.C.Lcl» 28 
F.Supp. 561. 

Ark.—^Zellner v. Wargo, 218 S.W. 2d 
377. 214 Ark. 833—Ellis v. Block. 
206 S.W.2d 708, 212 Ark. 264. 

Cal.—California Trust Co. v. Cohn, 
48 P.2d 744, 9 Chl.App.2d 33. 

Ga.—Morrison v. Roberts, 23 S.E.2d 
164, 195 Ga. 45. 

Ky.—^Hon v. Richerson, 221 S.W.2d 
90, 310 Ky. 660. 

Wash.—^In re Hardison's Guardian¬ 
ship, 184 P.2d 840, 28 Wash.2d 921 
—^Smith v. Sunnyside Valley Irr. 
Dist, 65 P.2d 1271, 189 Wash. 677. 
53 C.J. p 1039 note 83 [a]. 

29. Evidence held to Justify refor¬ 
mation 

Iowa.—Wormer v. Gilchrist 230 N. 

W. 856, 210 Iowa 463. 

Ky.—^Foster v. Armstrong, 40 S.W.2d 
337, 239 Ky. 719. 

53 C.J. p 1040 note 84 [a]. 

Evidence held not to Justify reforma¬ 
tion 

Iowa.—^Heard v. Nancolas, 176 N.W. 

13, 187 Iowa 1046. 

53 C.J. p 1040 note 84 [b]. 

30. Bvidence held not to Justify ref¬ 
ormation 

N.C.—Torrey v. MctFadyen, 81 S.E. 
296, 166 N.C. 237 

31. Evidence held to Jxutify refor¬ 
mation 

Ga.—Adams v. White, 76 B.B. 321, 
138 Ga. 306. 

53 CJr. p 1040 note 86 [aj. 
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tracts for the sale of timber^^ and rights of way.^^ 

Contracts for sale of personal property. The 
general rules governing the weight and sufficiency 
of the evidence to warrant the reformation of a 
written instrument have been applied to the deter¬ 
mination of the sufficiency of evidence to justify 
the reformation of contracts for the sale of per¬ 
sonal property,on the ground of mistake,35 or 
on the ground of fraud.35 

(2) G)nveyances, Transfers, and Assign¬ 
ments 

A hlflh standard of proof Is required to Justify the 


76 C.J.S. 

reformation of instruments of conveyance, transfer, or 
assignment, such as deeds, ieases, and mortgages; and 
to defeat such reformation as against a subsequent pur¬ 
chaser or incumbrancer, the evidence must establish 
that he was an innocent purchaser without notice of 
mistake. 

The rules with respect to the weight and suffi¬ 
ciency of evidence, and requiring a high standard 
of proof, to warrant the reformation of written 
instruments generally, discussed supra stfbdivision 
a of this section, ^ve 'been applied, with some 
exceptions,37 in determining the sufficiency of evi¬ 
dence to justify the reformation of deeds,35 as 
where the deed was sought to be reformed as to 
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32. Evldencs held to justify rafor- 
mation 

Mich.—Osterhout, etc., Co. v. Rice, 63 
N.W. 540, 93 Mich. 353. 

Evidence held not to Justify zeforma- 
tion 

U.S.—American Agricultural Chemi¬ 
cal Co. V. Germain Land, etc., Co., 
C.C.AFla., 17 P.2d 649. 

• 33 . N.T.—Baird v. Erie R. Co.. 129 
X.T.S. 329, 72 Misc. 162, affirmed 
132 N.Y.S. 971, 148 App-Biv. 462, 
affirmed 104 N.R 614, 210 N.T. 226. 
Or.—Suksdorf v. Spokane, etc., R. 
Co., 143 P. 1104, 72 Or. 398. 

34. Evidence held not to pzeolnde 
reformation on ground of plaintift’s 
inequitable conduct—^Vogel v. Kirsh- 
ner, 10 P.2d 1053, 139 Or. 474. 
Evidence held to justify reformation 
U.S.—Aaron Ferer db Sons v. Rich¬ 
field on Corp., C.C.A.Cal., 160 F,2d 
12 . 

N.J.—^Day v. Heller Bros. Co., 161 A. 

846, 107 N.J.Bq. 219. 

Wash.—Snipes Mountain Co. v, Benz 
Bros. & Co., 298 P. 714, 162 Wash. 
334, 74 A.L.R 1287. 

-Evidenoe held not to justify reforma¬ 
tion 

(1) In general. 

Del.—Miller v. Hob Tea Room, Ch., 
76 A.2d 577. 

D.a—^Brown v. Rudberg, 171 P.2d 
831, 84 ir.S.App.D.C. 221. 

OkL—^lief V. Thweatt, 1 P.2d 380, 
160 Okl. 194. 

Tex.—Gardner v. Smith, Civ.App., 168 
S-W-W 278. 

<2) As to restrictive covenant.— 
Heuer v. Rubin. 62 A.2d 812, 1 N.J. 
251. 

(3) As tn property or interest sold. 
—^Miller V, Winn, Tex.CivA.pp., 28 S. 
W.td 678, e rror refused. 

3S. Continental Waste Co. v. 

HeXMlerson Bros., 17 S.E.2d 619, 220 
N.a 438. 

-Bvutiteoe to justify reformation 
( 1 > In .general. 

Or.—Vogel V. Kiapfiflmer, 10 P.2d 1063, 
139 Or. 474.. 

'Tex.—Pegues fbjlworth, 182 S.W. 


2d 582, 134 Tex. 169—Cox v. Shan¬ 
non, Civ.App., 141 S.W,2d 412, er¬ 
ror dismissed, judgment correct 
53 C.J. p 1040 note 90 [a]. 

(2) As to consideration. 

Cal.—Tomas v. Vaughn, 146 P.2d 499, 
63 Cai.App.2d 188. 

Mont.—^Evankovich v. Howard Pierce, 
Inc., 8 P.2d 663, 91 Mont. 844. 
N.T.—^Donald Friedman & Co. v. New¬ 
man, 243 N.Y.S. 408, 230 AppDlv. 
103, reversed on other grounds 174 
•N.E. 703, 265 N.Y. 340, 73 AL.R. 
95, motion denied 176 N.E. 346, 255 
N.Y. 632, 73 AL.R. 95. 

Utah.—^Rosenbraugh v. Branch, 213 
P.2d 333 

58 C.J. p 1040 note 90 [aj (1). 

(3) As to property or interest sold. 
Or.—Sibley v. Pitts, 14 P.2d 1002, 140 

Or. 578. 

Wash,—Marks v. Mike Scaler's, Inc., 
97 P.2d 1084, 2 Wash.2d 277. * 

53 C.J. p 1040 note 90 [a] (3). 

(4) As to date of delivery.—^Malott 
'v. General Machinery Co., 141 P.2d 

146, 19 Wash.2d 62. 

Evidenoe held not to justify reforma¬ 
tion 

(1) In general. 

U.S.—Grauer v. Schenley Products 
Co„ D.CJN'.Y., 82 F.Supp. 226. 

Ky.—^Hayo Arcade Corporation v. 
Bonded Floors Co., 41 S.W.2d 1104, 
240 Ky. 212. 

N.J.—Ehnes v. Monroe Loan Soc., 187 
A 180, 120 N.J.Ba. 699. 

Wash.—John Hancock Mut Life Ins. 
Co. V. Agnew, 95 P.2d 886. 1 Wash. 
2d 165—Blass v. Waldrip. 29 P.2d 
403, 176 Wash. 824—Fernandez v. 
Agor, 298 P. 417, 162 Wash. 476. 

63 C.J. p 1040 note 90 [bj. 

(2) As to property or interest sold. 
—^Fischer v. Bockenstedt, 246 N.W. 
352, 216 Iowa 319—53 C.J. p 1040 note 
90 [b] (2). 

(3) Ab to terms, conditions, and 
warranties,—Goodford Motor Co. v. 
I^andrum, 87 S.W.2d 626, 261 Ky. 324 
—53 C.J. p 1040 note 90 [b] (8). 

36. Ky.—Goodfoi^ Motor Co. v. 

Landrum, supra. 

53 aj. p 1040 note 91. 
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Evidence held to jnstify reformation 
Cal.—^Tomas v. Vaughn, 146 P.2d 499, 
63 Cal.App.2d 188. 

63 C.J. p 1040 note 91 [a]. 

Evidenoe held not to justify reforma¬ 
tion 

U.S.—^Miller v. Uhlman, D.C.Or., 198 
F. 233. 

Ky.—Goodford Motor Co. v. Lan¬ 
drum, 87 S.W.2d 626, 261 Ky. 324— 
Mayo Arcade Corporation v. Bond¬ 
ed Floors Co., 41 S.W.2d 1104, 240 
Ky. 212. 

37. La.—^Britton v. Myles, App., 9 
‘ So.2d 50. 

Simple preponderance required 

(1) In general.—^Levy v. Bossin's 
Food Products, I>.C.Mich., 72 F.Supp. 
855. 

(2) In grantor's suit to reform a 
credit deed as to price, rate of In¬ 
terest and date from which interest 
was payable, where grantor was not 
present and signed the deed by agent 
without reading it, or having had an 
opportunity to do so, or to have it 
read, a simple preponderance of the 
testimony only was necessary to en¬ 
title grantor to relief.—^Britton v. 
Myles, La.App., 9 So.2d 50. 

(3> In suit to reform a deed where¬ 
in both parties conceded description 
in deed to be incorrect, but differed 
as to description which should have 
been placed therein, it was only nec¬ 
essary that plaintiff prove his petl- 
tition by preponderance of the evi¬ 
dence, and recitals of the deed need> 
not be overcome by specific proof or 
the usual presumption as to its cor¬ 
rectness rebutted.—Coussons v. Bmy- 
the, La.App., 197 So. 702. 

38. U.S,—Holly Stores v. Judie, C.A. 
Ind., 179 F.2d 730, certiorari denied 
71 S.Ct. 43, 340 U.S. 814, 95 L.Ed. 
598—Shinn v. Buxton, C.C.A.Okl., 
164 F.2d 629—Bedich v. National 
Coal Co., aCAOhlo, 50 F.2d 887. 

Ala.—Clipper, v. Gordon, 44 So.2d 676, 
253 Ala. 428—Jankson v. Stephens, 
39 So.2d 226, 251 Ala. 559—Burt v. 
Stewart, 179 iSo. 232, 235 AlA. 830— 
Franklin v. Scott, 188 So. 684, 222 
Ala. 641—Hyatt v. Ogletree, 12 So. 
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its execution,89 or acknowledgment,'*® the parties | thereto,'*^ or ■was sought to be reformed as to 


2d 397, 31 Ala^pp. 8 , certiorari de¬ 
nied 12 So.2d 400, 244 Ala. 172. 
Arlz.—Korrlck v. Tuller, 27 P.2d 529, 
42 Ariz. 493. 

Ark.—Hopkins v. '’Williams, 219 S.W. 
2d 620, 215 Ark. 161—Hicks v. Ran¬ 
kin, 214 S.W.2d 490, 214 Ark. 77 — 
Rooe V. Booe, 197 S.W.2d 474, 210 
Ark. 709—Carter Oil Co. v. Weil, 
192 S.W.2d 215, 209 Ark. 653— 
Mitchell V. Martindill, 189 S.W.2d 
662, 209 Ark. 66 . 

Colo.—Smith v. Anderson, 214 P.2d 
366, 121 Colo. 176—Hooper v. Capi¬ 
tol Life Ins. Co., 20 P.2d 1011, 92 
Colo. 376. 

Ga.—^Rowland v. Sumner, 39 S.E.2d 
665, 201 Ga. 317—^Bender v. Ran¬ 
dall Bros., 5 S.E.2d 889, 189 Ga. 
197—Helton v. Shellnut, 197 S.E. 
287, 186 Ga. 186. 

Ill.—Davis V. Brickey, 74 N.E.2d 710, 
397 Ill. 656—Ambarann Corp. v. 
Old Ben Coal Corp., 69 N.E.2d 836, 
395 HI. 154—Gromer v. Molby, 62 
N.B.2d 772, 386 HI. 283—Harley v. 
Magnolia Petroleum Co., 37 N.E.2d 
760, 378 Ill. 19, 187 AL.R. 900— 
Marvin v. Kelsey, 27 N.R2d 469, 
373 HI. 689, 128 AL.R. 1295— 
Pearce v. Osterman, 175 N.E. 416, 
343 Ill. 176—Lalfer v. Hartford 
Fire Ins. Co., 83 iN'.E.2d 611, 336 
I11.APP. 311. 

Ky.—^Dickey v. McIntosh, 225 S,W.2d 
466, 311 Ky. 773—Noe v. Akrldge, 
220 S.W.2d 93, 810 Ky. 107—-Whitt 

V. Proctor, 204 S.W.2d 682, 306 Ky. 
454—Hale v. Hale, 180 S.W.2d 857, 
297 Ky. 631—Sutton v. Noe, 169 S. 

W. 2d 997, 289 Ky. 657—Struve v. 
Lebus, 136 SW.2d 664, 281 Ky. 407 
—^Leslie County v. Pace, 122 S.W. 
2d 984, 276 Ky. 844>-<;handler v. 
McCoy, 99 S.W.2d 463, 266 Ky. 481 
—^Hunt V. Stacey, 98 S.W.2d 15, 266 
Ky. 9—Mills v. Mills, 87 S,W.2d 
389, 261 Ky. 190—^Isaacs* Guardian 
v, Isaacs, 67 S.W.2d 661, 247 Ky. 
661—^Reiss V. Wintersmith, 44 S.W. 

- 2d 609, 241 Ky. 470. 

La.—Haas v. Opelousan Mercantile 
Co., 2 So.2d 3, 197 La. 600—Akard 
V. Hutton, 200 So. 137, 196 La. 758 
—Crowell & Spencer Lumber Co. 
V. Hawkins, 179 So. 21, 189 La. 18 
—^Hadnot v. Thomason, App., 46 
So, 2d 910—^Bennett v. Robinson, 
App., 25 So.2d 641—Coussons v. 
Sm 3 rthe, App., 178 So. 667. 

Md.—Kolker v. Gorn, 67 A2d 258. 
?Iiss.—Allison V. Allison, 33 SQ.2d 
289, 203 Miss. 16—-Wall v. Wall, 
171' So. '*676, 177 Miss. 743—Lamar 

V. Lane, 154 So. 709; 170 MissV 260. 
Mo.—^McCormidc v. Edwards, 174 IS. 

W. 2d .826, 361 Mo. 1017—Stubble¬ 
field V. liusl^d, 106 S.W.2d 419, 
341 Mo. 38—Peeler v. Gholsbn, 71 
S.W.2d 727—Luker v. Moffett, 38 
S.W.2d 1037^ 827 ilo. 929. 

Neb.—Kula v; Kula* 81 N-W.2d 96, 
149 Neb" 347. ' ^ 


N.H.—Chabot v. Shiner, 61 A2d 791, 
93 NIL 252 

N.C.—Reynolds v. Wood, 14 S.E. 642, 
219 N.C. 626. 

Ohio.—Saum v. Orrill, App., 42 N.E.2d 
925—^Bruml v. Herold, 14 Ohio 
Supp. 123. 

Okl.—^Bombarger v. Bloss, 163 P.2d 
651, 196 Okl. 153—^Penstermacher 
V. Woodard, 152 P.2d 385, 194 Okl. 
449—Oklahoma City Federal Sav. & 
Loan Ass*n v. Clifton, 80 P.2d 283, 
183 Okl. 74—Setterstrom v. Phelan, 
78 P.2d 416, 182 Okl. 453—Higgins 
V. Classen, 65 P.2d 101, 176 Okl. 
233—Whittaker v. White, 37 P.2d 
247, 169 Okl. 336—American Life 
Ins. Co. V. Ratcliff, 33 P.2d 634, 168 
Okl. 439—^Hendnx v. Rinehart, 31 
P.2d 113, 167 Okl. 621. 

Or.—Bley v. Miller, 110 P.2d 687, 166 
Or. 80. 

Pa.—^Fidelity Mortg. Guarantee Co. v. 

Bobb, 160 A 120, 806 Pa. 411, fol- 
• lowed in 160 A 123, 306 Pa. 428— 
Armstrong County Building & 
Loan Ass*n of Ford City v. Guffey, 
200 A. 160, 132 Pa Super. 19—Com¬ 
monwealth V. Woman’s Medical 
College of Pa., Com.Pl., 60 Dauph. 
Co. 556—Moran v. Murray, Com. 
. PI., 51 LackJur. 245. 

R. I.—^Vanderford v. Kettelle, 64 A2d 
488, 76 R.I. 130. 

S. C.—Gowdy V. Kelley, 194 S.H. 156, 
185 S.C. 415. 

Tenn.—Mynck v. Johnson, 160 S.W. 
2d 186, 25 TennApp. 488—Ander¬ 
son V. Howard, 74 S.W.2d 387, 18 
Tenn. App. 169. 

Tex.—Smith v. Hutchins, Civ.App., 
129 S.W.2d 1200 , error dismissed. 
Judgment correct—Williams v. 
Nettles, Clv.App., 66 S.W.2d 821, 
error dismissed. 

Utah.—Sine v. Harper, 222 P.2d 671 
—Gray v. Gray, 160 P.2d 482, 108 
Utah 388. 

Wash.—J. G. Robinson Lettuce 

Farms v. Symons, 1 P,2d 800, 163 
Wash. 361. 

W.Va~—^Dyke v. Alleman, 44 'S.E.2d 
687, 130 W.Va. 619—Johnston v. 
Terry, 36 SJE.2d 489, 128 W.Va. 
94. 

Wis.—Willett V, Stewart, 277 N.W. 

665, 227 Wis. 303. 

63 C.J. p 1040 note 93. 

Season for high standard of proof 
required is that otherwise titles may 
be overturned by vague and loose 
testimony.—Chicftgo, Wilmington & 
Franklin Coal Co. v. Jilek, D.C.I1L, 
42 F.Supp. 200. 

Ifltore denial by defendant of mate¬ 
rial matters testified to by plaintiff 
is 'not sufficient to defeat reforma¬ 
tion of a deed. 

N.H.—^McLane v. C. H. Robinson Co., 
65 A.2d 878, 95 N.H. '447. 

Uli4h.—Nordfors v. Knight, ‘60 F.2d 
1115, 90 Utah 114. 

40 


Svldence held to Justify reformation 
Ariz.—Korrick v. Tuller, 27 P.2d 629, 
42 Ariz. 493. 

Fla.—Grover v. Grover, 198 So, 680^ 
144 Fla. 787. 

Okl.—^Higgins v. Classen, 56 P.2d 101^ 
176 Okl. 233—^Ambrose v. Province, 
300 P. 758, 150 Okl. 120. 

Svidenoe held not to justify refomuu. 
tion 

Ala.—^Moragne v. Moragne, 176 So. 
455, 234 Ala. 660. 

Ark.—Wilkins v. Wilkins, 206 S.W.2d 
26, 212 Ark. 242. 

Iowa.—^Montgomery County v. Case, 
232 N.W. 160, 212 Iowa 73. 

Md.—^Martz v. Jones, 56 A2d 30, 189 
Md. 416. 

N.T.—Hart v. Blabey, 26 N.T.S2d 
92, 261 App.DIv. 339, appeal dis¬ 
missed 35 N.E.2d 657, 286 NT. 75. 
Pa.—Cariello v. Brrett, Com.Pl., 28 
West.L.J. 203. 

S.C.—Stone v. School Dist. No. 17 of 
Greenville County, 159 S.E. 536, 
161 S.C. 249. 

Tex.—Kennedy v. Shipp, Civ.App., 
135 S.W. 2d 204, error dismissed, 
Judgment correct—Williams v 

Nettles, CIV.APP., 56 S.W.2d 321, 
error dismissed. 

Va.—Williams v. Gordan, 164 ^ S.E 
688, 154 Va. 728. 

53 OJ. p 1040 note 93 [aj. 

Svidenoe held not to Justify resets^ 
Sion 

In grantor’s suit to reform a credit 
deed and notes as to price, amount 
of interest and date from which in-> 
terest was payable, evidence did not 
Justify rescission of agreement and 
restoration of parties to the status 
quo on ground that the minds of the 
parties did not concur as to price 
and interest.—^Britton v. Myles, La.. 
App., 9 So.2d 50. 

39. Evidence held to Justify refor-. 
mation 

S.C.—Sullivan v. Latimer, 17 SE, 
221, 38 S.C. 417. 

Evidence held not to Justify zefozma- 
tiou 

Neb.—Kula v. Kula, 81 N.W.2d 96. 
149 Neb. 347. 

40. Evidence h^ not to Justify zef. 
ozmation 

Pa.—^Hand v. Weidner, 25 A 88, 151 
Pa. 362, 

41. Evidence held to Justify refor- 
matioB 

HI.—Remus v. Schwass, 92 N.B.2d 
127, 406 HI. 68. 

Neb.—^Fisher v. Standard Inv. Co.,. 

16 N.W.2d 366, 145 Neb. 80. 

N.J,—^Rounds v. Rounds, 36 A. 2d 918, 
135 N.JEq. 41—Bsslg v. WUle, 17(K 
A 888, 115 N.J.Bq. 341. 
Tenn.-^ackson V. Thompson, 61' B. 
W.2d 470, 166 Tenn. 174—Mnillns. 
V. Ddwling, 4 Tenn.App. ' 

|63 CJ. p 1041 note 95 CaL* .b. 
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the consideration of the deed,<* the prop- | erty conveyed,the estate or interest created or 


Crldanea lielfl not to Jnstil^ refor. 
inatioa 

Ala.-—Hill V. Hardingr, 172 So. 98. 2$3 
Ala. 343—^Franklin, v. Scott, 133 So. 
684, 222 Ala. 641. 

Ark.—Wasson v. Lillard, 74 S.W.2d 
637, 189 Ark. 546. 

Pla.—^Bennett v. Bennett, 26 So.2d 
650, 152 Fla. 627. 

Ga.—Scurry v. Cook, 59 S.B.2d 371, 
206 Ga. 876. 

Ky.—Mills V. Mills, 87 S.W.2d 889, 
261 Ky. 190—^Isaacs* Guardian v. 
Isaacs. 57 S.W.2d 661, 247 Ky. 661 
—Hoskins v. Hoskins* Trustee in 
Bankruptcy, 44 S.W.2d 302, 241 
Ky. 420. 

Mich.—Skurski v. Gurskl, 45 N.W.2d 
359. 329 Mich. 474—Collins v. Nor¬ 
ris, 22 N.W.2d 240. 314 Mich. 145. 
Miss.—^Allison v. Allison, 33 So.2d 
289, 203 Miss. 15. 

Mo.—Pike V. Mens, 218 S.W.2d 575, 
358 Mo. 1035. 

Neb.—Jacobson v. Forster, 293 N.W. 
336, 138 Neb. 452. 

Okl.—^Lawrence v. Lawrence, 159 P. 

2d 1018, 195 Okl. 610. 

Tenn.—Whitaker v. Moore, 14 Tenn. 
App. 204, 

Wls.—Norman v. Kernan, 276 N.W. 

127, 226 Wis. 78. 

53 ax p 1041 note 96 lb]. 

42. Bvldeace held to Justify refor- 
xnatiou 

Ky.—McCarty v. McCarty's Adm'r, 
81 S.W.2d 8, 258 Ky. 668. 

Mo.—^Byers v. Buettner, 191 S.W.2d 
339, 239 Mo App, 510, 

53 C.J. p 1041 note 97 [a], 

43. Ala.—Clipper v, Gordon, 44 So. 
2d 576, 253 Ala. 428. 

Ga.—Minor v. Fincher, 58 S.E.2d 389, 
206 Ga. 721. 

La.—^Akard v. Hutton, 200 So. 187, 
196 La. 758—Federal Land Bank of 
New Orleans v. Ballard, App., 187 
So. 326—Owens v, Owens, 135 So. 
87, 16 La App. 588. 

Mich.—Etoelle v. Read, 46 N.W.2d 
422, 329 Mich. 655. 

Mo.—^Peeler v. Gholson, 71 S.W.2d 
727. 

Svideuee held not to preclude ref* 
ormatioii 

Evidence did not preclude with re¬ 
spect to grantor^s wife reformation 
of mistaken description of deed on 
ground that she had not been a par¬ 
ty to a previous agreement as to the 
land to be conveyed.—McCormick v. 
Edwards, 174 S.W.2d 826, 351 Mo. 
1017. 

Svideaoe hM to Justify reformation 
Ala.—^Taylor v. Bums, 34 So.2d 5, 
258 Aia. 21$—Skelton v. Tyner, 25 
So.2d 160, 247 Ala. 611—Gulledge 
V. Mit<Ml, 6 So.2d 22, 242 Ala. 
342. 

Ariz.—4>avis v. Kleindienst, 169 P.2d 
78» 64 Aris. 251—Home Owners' 


Loan Corp. v. Bank of Arizona, 94 
P.2d 437, 54 Ariz. 146. 

Ark.—^Davis v. Burford, 126 S.W.2d 
789, 197 Ark. 965—^Hervey v. Col¬ 
lege of the Ozarks, 118 S.W.2d 576, 

196 Ark. 481—C. M. Farmer Stave 
& Heading Co. v. Motor Wheel 
Corp., 90 S.W.2d 974, 192 Ark. 1177. 

Cal.—Mills V. Schulba, 213 P.2d 408, 
95 Cal.App.2d 559—-Manuel v. Ki¬ 
ser, 210 P.2d 918, 94 Cal.App.2d 
640—Good V. Lindstrom. 181 P.2d 
933, 80 Cal.App.2d 476—Mings v. 1 
Compton City School Dlst. of Los 
Angeles County, 18 P.2d 967, 129 
Cal.App. 413—^Kugler v. Scarbor- 
! ough, 14 P.2d 806, 126 Cal.App. 

1 327. 

Colo.—^Ehsele r. Barnhart, 55 P.2d 
321, 98 Colo. 241. 

Del.—^Rauhut v. O'Donnell, 37 A.2d 
66 , 28 DelCh. 58. 

Ga.—^McDonald v. Mullins, 29 S.B.2d 
607, 197 Ga. 511—^Boddie v. Ridley, 
2JB S.B.2d 773, 197 Ga. 221. 

III.—Spies V. De Mayo, 72 N.B.2d 
316, 396 Ill. 255—^Pearce v. Oster- 
man, 175 N.E. 416, 343 Ill. 176. 

Ind.—Stack v. Commercial Towel & 
Uniform Service, 91 N.E.2d 790, 
120 IndA.pp. 483. 

Iowa.—Olsen v. Olsen, 18 N.W.2d 
602, 236 Iowa 818. 

Kan.—Snider v. Mlarple, 213 P.2d 
984, 168 Kan. 459—^Hough v. Mun- 
ford. 164 P.2d 92, 160 Kan. 572. 

Ky.—Fannin v. Conn, 225 S.W.2d 102, 
311 Ky. 690—Whitt v. Proctor, 204 

S.W.2d 682, 305 Ky. 464—Whitlow 

V. Beadles, 184 S.W.2d 129, 298 
Ky. 753—^Fuson v. Snyder, 180 S. 

W. 2d 291, 297 Ky. 436—Blanton 
V, Blanton, 36 S.W.2d 845, 238 Ky. 
90. 

La.—^Brulatour v. Teche Sugar Co., 
25 So.2d 444, 209 La. 717—Haas 

V. Opelousas Mercantile Co., 2 So. 
2d 8 , 197 La. 600—Akard v. Hut¬ 
ton, 200 So. 137, 196 La. 768— 
Hadnot v. Thomason, App., 45 So. 
2d 910—Coussons v. Smythe, App., 

197 So. 702—^Fair v, Williams, 
App., 172 So. 393, reversed on oth¬ 
er grounds 175 So. 631, 187 La. 
953—Owens v. Owens, 136 So. 87, 
16 LcuApp. 588. 

Md.—Hofltnan v. Chapman, 84 A.2d 
438, 182 Md. 208. 

Mich.—Blake v. Fuller, 266 N.W. 466, 
274 Mich. 534. 

Minn.—Johnson v. Giese, 42 N.W.2d 
712, 231 Minn. 258—Becker v. 

Campbell, 2 •N.W.2d 129, 211 Minn. 
609. 

Miss.—Newman v. J. J. White Lum¬ 
ber Co., 139 So. 838, 162 Miss. 581. 
Mo.—McCormick v. Edwards, 174 S. 

W. 2d 826, 351 Mo. 1017—Laufler v. 
Smith, 85 S.W,2d 94, 337 Mo. 22— 
Luker v. Moffett, 38 S.W.2d 1037, 
327 Mo. 929. 

Mont.—Conner v. Helvik, 78 P.2d 
541. 105 Mont. 437. 
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N.J.—Joffe V. Gliksman, 61 A. 2d 
467, 139 N.J.Ea. 369—Italian- 

American Building & Loan Ass’n 
of Passaic County v. Russo, 28 A. 
2d 196, 132 N.J.Eq. 319—Slmeone 
V. Varloro, 152 A. 173, 107 N.J.Eq. 
204. 

N.Y.—Mellon v. Beebe, 83 N.T.S.2d 
662, 274 App.Div. 370-^chneider v. 
Swartele, 267 N.T.S. 714, 239 App 
Div. 329. affirmed 8 N.B.2d 836, 273 
N.T. 662—Simms v. Simms, 249 N. 

T.S. 171, 139 Misc. 726—Capone v. 
Roberts. 73 N.T.S.2d 712, appeal 
dismissed 76 N.T.S.2d 624. 

Ohio.—^Haverstick v. Beaver, App.. 
37 NE.2d 660. 

Okl.—Welch V. Ruby, 198 P.2d 432, 
200 Okl. 586—Anderson v. Abbott, 
138 P.2d 645, 192 Okl. 647—Davis 
V. Jackson. 132 P.2d 923, 192 Okl. 
15—Whittaker v. White, 37 P.2d 
247, 169 Okl. 336. 

Pa.—Schwartz v. Gingerich, 14 A.2d 

623. 141 Pa.Super. 298—^Krieger v. 
Rizzo, 161 A. 483, 105 Pa.Super. 
429—^Hess v. Herman, Com.Pl., 27 
Wiash.Co. 174. 

R.I.—^Dwyer v. Currla, 160 A. 206, 62 
R.I. 264. 

Tenn.—^Alston v. Porter, 219 S.W.2d 
745, 31 Tenn.App. 628. 

Tex.—Collins v. Herbert, Clv.App., 
219 S.W.2d 814, refused no revers¬ 
ible error, 

Utah.—Sine v. Harper, 222 P.2d 671 
—Gamer v. Thomas, 76 P.2d 168, 
94 Utah 287, rehearing denied 78 
P.2d 529, 94 Utah 295—Nordfors 
V. Knight, 60 P.2d 1116, 90 Utah 
114. 

Wash.—Omicron Co. v. Linge, 63 OP. 

2d 627, 189 Wash. 157. 

W.Va.—Johnston v. Terry, 86 S.B. 

2d 489, 128 W.Va. 94. 

Wis.—Servi v. Draheim, 36 N.W. 2d 
273, 264 Wis. 866 —Kadow v. Alu¬ 
minum Specialty Co., 83 N.W.2d 
236, 263 Wis. 76. 

53 aj. p 1041 note 98 [a]. 

Evidence hOUl not to Justify refor¬ 
mation 

U.S.—Weiss V. Turney, C.A.Ark., 173 
P.2d 617—Chicago, Wilmington & 
Franklin Coal Co. v, Jilek, D.C. 
Ill., 42 F.Supp. 200. 

Ark.—^Hopkins v. Williams, 219 S.W. 
2d 620, 216 Ark. 161—Hicks v. 
Rankin, 214 S.W.2d 490, 214 Ark. 
77—Schnider v. Eldridge, 152 S.W. 
2d 665. 202 Ark. 676—Hoyer v. Ed¬ 
wards. 32 S.W.2d 812, 182 Ark. 

624. 

Colo.—Smith V. Anderson, 214 P.2d 
866 , 121 Colo. 176. 

Ga.—MUler v. Rackley, 84 S.B.2d 
438, 199 Ga. 370. 

HI.—Ambarann Corp. v. Old Ben 
Coal Corp.. 69 N.E.2d 835, 895 Ill. 
164—German v. Wilkin, 37 !N.B.2d 
166, 377 HI. 515—^Tope v. Tope, 18 
N.B.2d 229, 370 HL 187. 

Ind.—Culp V. Burkle, 69 N.B.2d 169, 
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conveyed by tlie deed,** the covenants, conditions, ( restrictions, or reservations,** or the reservation 


224 Ind. 662—City of Hammond v. 
Parker, 32 N.E.2d 116, 110 Ind. 
App. 203—^Bope v. Ballin^rer, 7 N.B. 
2d 638, 103 Ind.App. 329. 

Iowa.—-Haynie v. May, 291 N.W. 404, 
228 Iowa 302. 

Kan.—^Regler v. Ameremda Petrole¬ 
um Corporation, 30 P.2d 136, 139 
Kan. 177. 

Ky.—Noe v. Akridge, 220 S.W.2d 93, 
310 Ky. 107—Hale v. Hale, 180 S. 
W.2d 867, 297 Ky. 631—Sutton v. 
Noe, i59 S.W.2d 997, 289 Ky. 657 
—Dotson V. Horn, 147 S.W.2d 400, 
285 Ky. 246—Struve v. Lebus, 136 

S.W.2d 654, 281 Ky. 407—^Hunt v. 
Stacey, 98 S.W.2d 16, 266 Ky. 9— 
Goerter v. Shapiro, 72 S.W.2d 444, 
254 Ky. 701—Shepherd v. Miller. 
46 S.W.2d 78, 242 Ky. 250. 

La.—Crowell & Spencer Lumber Co. 

V. Hawkins, 179 So. 21, 189 La. 
18—^Magree v. Booty, App., 47 So. 
2d 379, rehearing refused 47 So. 
2d 828—Coussons v. Smythe, App., 
178 So. 657—^Lavitte v. Degrestino, 
136 So. 914, 17 La.App. 614. 

Me.—Lazell v. Strawbrldge, 94 A 
115, 113 Me. 362. 

Mich.—Holda v. Glide, 20 N.W.2d 
248, 312 Mich. 394. 

Minn.—^Rahm v. Weiss, 252 N.W. 

432, 190 Minn. 608. 

Miss.—^Lamar v. Lane, 164 So. 709, 
170 Miss. 260. 

Mo.—Knck V. Thompson, 162 S.W.2d 
240, 349 Mo. 488—^Feeler v. Ghol- 
son, 71 S.W.2d 727. 

N.H.—^McLane v. C. H. Bobinson Co., 
65 A.2d 878, 95 N.H. 447. 

N.J.—Toth V. VazQuez, 74 A2d 331, 
8 N.J.Super. 289. 

N.O.—^Reynolds v. Wood, 14 S.E.2d 
642, 219 N.C. 626, 

Okl.—Swaney v. Luper, 17 P,2d 610, 
161 Okl. 48. 

Or.-Eley v. Miller, 110 P.2d 687, 166 
Or. 80—^Donahue v. Burden, 76 P, 
2d 470, 168 Or. 403-Nalley v. First 
Nat. Bank, 293 P. 721, 135 Or. 409, 
76 AL.B. 625, rehearing denied 296 
P. 61, 136 Or. 409, 76 AL.R. 625. 
Pa.—^Bosler v. Sun Oil Co., 190 A 
718, 326 Pa. 411—^linger v. Unger, 
Com.Pl., 37 Berks Co. 106—Com¬ 
monwealth V. Woman's Medical 
College of tPa., Com.Pl., 60 Dauph. 
Co, 666 —Troutman v. Dobrzyn, 
Com.Pl., 17 Northumb.Leg.J. 186. 
■R.I.—Vanderford v. Kettelle, 64 A 
2d 483, 75 R.I. 130—Bowden v. Ide, 
161 A 119, 62 R,I. 362. 

•Tenn.—Myrick v. Johnson, 160 S.W. 
2d 186, 25 Tenn.App. 483—Nash¬ 
ville Trust Co. V. Winters, 180 S. 

W. 2d 152, 23 TenmApp. 262. 

“Tex.—^Ascher v. Bird, Civ.App., 209 

S.W.2d 637, refused no reversible 
error—^Peal v. Luling Oil & Gas 
Co., Civ.App., 137 S.W.2d 848, error 
dismissed, judgment correct—Bas- 
.bury V. l^e, CivApp., 131 S.W.2d 


334, error dismissed, judgment cor^ 
rect. 

Wash.—^Maxwell v. Maxwell, 123 P. 

2d 335. 12 Wash.2d 589. 

Wls.—Willett v. Stewart, 277 N.W. 

665. 227 Wls. 803. 

53 C.J. p 1041 note 98 [b]. 

44. La.—^Bennett v. Robinson, App., 
25 So.2d 641. 

Absolute deed as mortgage 
Ky.—^Louisville Joint Stock Land 
Bank v. Kenner, 72 S.W.2d 751, 256 
Ky. 44. 

Evidence held to justify reformation 
m.—Wahl V. Fairbanks, 90 N.E.2d 
735. 406 Ill. 290. 

Iowa.—^Poote v. Soukup, 266 N.W. 

904, 221 Iowa 1218. 

Ky.—^Pirst Nat. Bank v. William¬ 
son. 115 S.W.2d 565, 273 Ky. 116 
—Tuttle V. Leddington, 98 S.W.2d 
295. 266 Ky. 130. 

Minn—^Papke v. Pearson, 280 N.W. 

183. 203 Minn. 130. 

Mo.—Sanders v. Sanders, 211 S.W. 

2d 468 367 Mo. 881. 

N.H.—Chabot v. Shiner. 61 A2d 791, 
93 N.H. 252. 

Okl —^Douglas V. Douglas, 56 P.2d 
362. 176 Okl. 378. 

Tenn—Globe & Renubllc Ins. Co. of 
America v. Shields, 96 S.W.2d 947, 
170 Tenn. 485. 

Te'^r —Texas Osage Co-op. Royalty 
Pool V. Garcia, Clv.App., 176 S.W. 
2d 798, error refused—Warren v. 
Osborne, Civ.App., 154 S.W.2d 944, 
error refused—ordovsky v. 
Dougherty, Civ App., 106 S.W.2d 
779, error refused. 

Utah—Gray v. Gray, 160 P.2d 432, 
108 Utah 388. 

63 C.J. p 1042 note 99 [a]. 

Evidence held not to justify refor¬ 
mation 

U.S.—Shinn v. Buxton, C.aA,Okl.. 
154 P.2d 629. 

Ark.—Security Bank v. Davis, 224 
SW.2d 26. 215 Ark. 874—Berk v. 
Beckett, 137 S.W.2d 898, 200 Ark. 
1189. 

Ga.—McCullough v. Kirby, 61 S.B.2d 
812. 204 Ga. 738. 

ni.—Dickey v. Dickey, 173 N.K 118, 
341 Ill. 86. 

Ky.—Mullins v. Jennings' Guardian, 
115 S.W,2d 349, 273 Ky. 68. 

La.—^Reynaud v. Bullock, 196 So. 29, 
195 La. 86. 

Miss.—^Frierson v. Sheppard, 29 So. 

2d 726, 201 Miss. 603. 

Neb.—Wheeler v. Brady, 263 N.W. 
338, 126 Neb. 297. 

N.J.—^Ferrante r. Philpott, 65 A2d 
108, 1 N.J.Super. 393, 

Ohio—Saum v. Oirlll, App., 42 N.B. 
2d 926. 

Okl.—^Bombarger v. Bloss, 163 P.2d 
661. 196 Okl. 163. 

S.C.—Growdy V. Kelley, 194 S.B. 156, 
186 S.C, 416—Groce v. Benson, 167 
S.H. 161,168 S.C, 146. 
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Tex.—Hayman v. Dowda. Civ.App., 

233 S.W.2d 466—Smith v. Hutch¬ 
ins, Civ.App., 129 S.W.2d 1200, er¬ 
ror dismissed, judgment correct— 
Clemmens v. Kennedy, Civ.App., 68 

S. W.2d 321, error refused. 

Wis.—Mathy v. Mathy, 291 N.W. 761, 

234 Wis. 557. 

Wyo.—^Nussbacher v. Manderfeld, 
186 P.2d 548, 64 Wyo. 65. 

53 C.J. p 1042 note 99 [b]. 

45. N.T.—Dunckel v. Parsons, 86 N. 

T. S.2d 543, 274 App.Dlv. 539, ap¬ 
peal dismissed 93 N.E.2d 454, 301 
N.T. 572. 

N.C.—Ollis V. Board of Education of 
Avery County. 187 SE. 772, 210 
N.C. 489. 

Pa.—^Pratt v. Hessenbruch, Com.Pl., 
2 Del.Co.L.J. 41. 

Evidence held to justify reformation 

U.S—Coyne v. Simrall Corp., C.C.A 
Mich.. 140 F.2d 574, certiorari de¬ 
nied 65 S.Ct. 56. 323 U.S. 723. 89 L. 
Ed. 581. 

Ala.—Burt v. Stewart, 179 So. 232, 

235 Ala. 330. 

Ark.—^Brady v. Powell, 233 S.W.2d 
61. 217 Ark. 694—McWilliams v. 
Kelly. 48 S.W.2d 236. 185 Ark. 
1189. 

Cal.—^Reclamation Dlst. No. 833 v. 

Quigley, 64 P.2d 399, 8 Cal.2d 183. 
Ill.—Dunn V. Heasley, 30 N.B.2d 628. 
376 Ill. 43—Darst v. Lang, 10 N.B. 
2d 659, 867 Ill. 119. 

E:y.—Grigsby v. Draughn, 88 S.W.2d 
964, 261 Ky. 717. 

La.—^Raney v. Gillen, App., 31 So.2d 
496—^Britton v. Myles, App., 9 So. 
2 d 60. 

Mich.—^Barrett v. Swisher, 37 N.W. 
2d 655, 324 Mich. 638—Holfoeck v. 
Williamson. 238 N.W. 269, 265 

Mich. 430. 

Ohio.—Nolan v. Bender, App., 61 N. 
E.2d 628. 

Okl.—Green v. Votaw, 134 P.2d 367, 
192 Okl. 136. 

Tex.—Gaither v. Gaither, Civ.App., 
234 SW.2d 185, error refused no 
reversible error. 

Ta.—^Malbon v. Davis, 40 S.E.2d 183, 
185 Va. 748. 

Wash.—^Phillips V. Pitts, 208 iP.2d 
276, 33 Wash.2d 641. 

Wis.—Sawyer v. Hanson, 4 N.W. 765, 
48 Wls. 611. 

53 C.J. p 1042 note 1 [al. 

Evidence held not to Justify rsfox- 
matioxL 

U.S.—Dedich v. National Coal Col, C. 
CAOhlo. 50 P.2d 387—Clampitt v. 
Ponder, D.C.Ark., 91 F.Supp. 535 
—Levy V. Dossin's Pood Products, 
D,C.Mich., 72 F.Supp. 865—Adkins 

V. Arsht, D.C.ni., 50 F.Supp. 781. 
Ark.—Carter Oil Co. v. Weil. 192 
S.W.2d 215, 209 Ark. 663—Mitchell 
V. Martindlll, 189 S.W.2d 862, 209 
Axk. 86 —Spann v. Langston-Wil- 
liams Lumber Co., 40 S.W.2d 791, 
184 Ark. 99. 
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Deeds creating trust estates. The g-eneral rules 
likewise apply in determining the sufficiency of evi¬ 
dence to justify the reformation of deeds creating 
trust estates.52 

Leases. The general rules have, with some ex- 
ceptions,53 been applied in determining the sufficien¬ 
cy of evidence to justify the reformation of leas¬ 
es,54 as where the lease was sought to be reformed 


CaL—Ballard v. Marden, 227 P.2d 10, 
36 C^.2d 703. 

Ga.—Hood V. Connell, 61 S.B.2d 853, 
204 Ga. 782—Cantrell v. Kaylor, 45 
S.E.2d 646, 203 Ga. 157. 

Ill.—Harley v. Magnolia Petroleum 
Co.. 37 X.B.2d 760. 378 HI. 10. 137 
A.Li.R. 900—Cravens v. Hubble, 30 
X.E.2d 622, 376 Ill. 51. 

Kan—Regier v. Ameranda Petrole¬ 
um Corporation, 30 P.2d 136, 139 
Kan. 177. 

Ky.—^Mason v. Red wine, 236 S.TV'.2d 
902—^Howard v. Mayse, 190 SW. 
2d 656, 300 Ky. 810—Grim v. Grim. 
161 S.W.2d 918, 290 Ky. 474. 

La—^Brown v. Siracusa, App., 152 

So. 95. 

Mich.—^Zel inski v. Becker, 27 If.W. 
2d 615, 318 Mich. 209—Droste v. 
City of Highland Parlt, 241 N.W. 
823, 258 Mich. 1—Bock v. Newkirk, 
232 N.W, 207. 251 Mich. 447. 

Miss.—Wall V. Wall, 171 So. 675, 177 
Miss. 743. 

Mo.—Missouri State Oil Co v. Fuse, 
232 S.W.2d 501, 860 Mo. 1022. 

Mont.—Richardson v. Owen, 165 P,2d 
300, 118 Mont. 279. 

Neb.-^ft V. Domacker, 269 N.W. 
418, 131 Neb. 644. 

Nev.—Holman v. Vieira, 300 P. 946, 
53 Nev. 337. 

N.T.—Dunckel v. Parsons, 86 N.T.S. 
2d 543, 274 App.Div. 539, appeal 
dismissed 93 N.B.2d 464, 301 N.T. 
572. 

Okl.—Hinkle v. Gauntt, 206 P.2d 
1001, 201 Okl. 432—^In re O'Brien's 
Trust Estate, 172 P.2d 607, 197 
Okl. 436—Swearingen v. Oldham, 
169 P.2d 247, 196 Okl, 632—Town 
of Braman v. Brown, 48 P.2d 293, 
172 Okl. 8. 

Pa.—^Bmberger v. Brunger, 69 A.2d 
897, 359 Pa. 661—^Krein v. Steiger- 
wald, 193 A. 390, 128 PaSuper. 51 
— DE^tt V. Hessenbruch, Com.Pl., 
2^X>el,Ot.L^J. 4 ;—Cariello v. Brrett, 
Com-Pl., 28 West-LJ". 203. 

S.C.t^Moore y. Jeffords, 12 S.E.2d 
^ 196 S.C. 612, 

*ram.--^nderson t. Howard, 74 S. 
W.2d 887, 18 Tenn-App. 169. 

TeaL-^—Tuanell t. Neill, Civ.App., S3 
SLW.2dF 630—Hutcheson v. McCar- 
ley, CtYAjM>.. 83 S.W.2d 215. 

WasaL-^-Kdssittger v. Anderson, 196 
P.24^2W, 81 Wash.2d 157. 

■WiS.-^leai>ie v, Sykes, 29 N.W.2d 
‘fi04s 26i‘W!s. 446. 

63 a J. p 1042 note 1 Ih}. ' 


Wis.—Hoeft V. Kuhnz, 252 N.W. 
589, 214 Wia. 187. 

Evidence held to Justify reformation 
Ala.—^McKleroy v. Dishman, 142 So. 
41, 226 Ala. 131. 

Colo.—^Hooper v. Capitol Life Ins. 

Co., 20 P.2d 1011, 92 Colo. 376. 
Kan.—^Federal Land Bank of Wichi¬ 
ta V. Bailey, 134 P.2d 409, 166 Kan. 
464. 

Okl.—^American Life Ins. Co. v. Rat¬ 
cliff, 33 P.2d 634, 168 Okl. 439. 

Pa.—^Brlnton v. Davidson, 162 A. 906, 
808 Pa. 371. 

53 C.J. p 1042 note 2 [a], [c]. 
Evidence held not to justify xeforma- 
tiou 

Iowa.—^Peilecke v. Cartwright, 238 
N.W. 621, 213 Iowa 144. 

Ky.—^Reiss v. Wlntersmith, 44 S.W. 

2d 609, 241 Ky. 470. 

Mo.—^Employers* Indemnity Corpora¬ 
tion V. Garrett, 38 S.W.2d 1049, 327 
Mo. 874. 

N.J.—Fidelity Union Trust Co. v. 
Prudent Inv. Corp., 19 A.2d 224, 129 
N.J.Bq. 256. 

Or.—^Teachers* Retirement Fund 
Ass'n of School Dist No. 1 v. 
Pine, 34 P,2d 660, 147 Or. 629. 
S.C.—Federal Lcmd Bank of Colum¬ 
bia v. Summer, 167 S.E. 830, 168 
S.C. 610. 

Wis.—Hoeft V. Kuhnz, 262 N.W. 689, 
214 Wis. 187. 

53 C.J. p 1042 note 2 [b]. 

47. Evidence held not to Justify ref¬ 
ormation 

Tex.—American State Bank & Trust 
Co. V. Jasperson, Clv«A.pp., 69 S.W. 
2d 824. 

48. Or.—Cohn v. Duntley, 81 P.2d 
170, 147 Or, 176. 

53 C.J. P 1044 note 24. 

49. Evidence held to Justify refor¬ 
mation 

Md.—Cemy v. Cerny, 31 A.2d 324, 181 
I Md. 586. 

Mo.—^Net Realty & Inv. Co. v. Dubln- 
Sky, App., 94 S.W.2d 1108. 
Evidence held not to Justify refor¬ 
mation 

TJJS.—Central Mfrs. Mut Ins. Co. v. 
Jim D€Lndy Markets, D.C.Cal., 77 !F. 
Supp. 171, affirmed, C.A., Smith v. 
Jim Dandb^ Markets, 173 F.2d 6 X 6 . 

50. Evidence held not to Justify ref¬ 
ormation 

m.—Walter v. Sohlo Petroleum Co., 
83 N.E.2d 346, 402 HI. 83. 

La.—Lawrence v. Sutton-Zwolle Oil 
Ca, 190 So. 351, 193 La. 117. 
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Wash—^Puget Mill Co. v. Kerry, 49 
P.2d 67. 183 Wash. 642. 100 A.L.R. 
1220. 

53 C.J. p 1044 note 26 [a]. 

51. Evidence held to Justify refor* 
mation 

U.S.—^Baldwin v. National Hedge, 
etc., Co.. Pa., 73 P. 574, 19 C.CA.. 
675. 

Cal.—Holmes v. Anderson, 266 P. 
1010, 90 Cal.App. 276. 

52. Absolute proof of error and of 
actual iuteutiou is required for ref¬ 
ormation of a trust deed after set¬ 
tlor's death.—^Kiser v. Lucas, 185 A. 
441, 170 Md. 486. 

Evidence held to Justify reformation 
Cal.—^Lissauer v. Union Bank & Trust 
Co. of Los Angeles, 114 P.2d 367, 
46 Cal.App.2d 468. 

N.T.—^Vogel V. City Bank Farmers' 
Trust Co., 272 N.T.S. 643, 162 Misc. 
18. 

Okl.—^Harrison v. Eaves, ISO P,2d 
841, 191 Okl. 453. 

63 C.J. p 1043 note 3 [a]. 

Evidence held not to Justify reforma, 
tion 

Md.—Kiser v. Lucas, 185 A. 441, 179 
Md. 486. 

53 C.J. p 1043 note 3 [b], 

53. Preponderance of evidence re. 
quired 

U.S.—Gardner v. Amerada Petroleum 
Corp., D.C.Tex., 91 F.Supp. 134. 

54. Cal.—Moore v. Vandermast, Inc., 
119 P.2d 129, 19 Cal.2d 94. 

Iowa.—Stillman v, Slifer Sav. Bank, 
249 NjW. 230, 216 Iowa 967. 

Pa.—^Luzerne Anthracite v. E. Bos¬ 
ton Coal Co., Com.Pl., 86 Luz.Leg. 
Reg. 896. 

53 C.J. p 1043 note 4. 

Svidenoe held not to Justify reforma, 
tion 

Ariz.—^Monaghan v. Barnes, 61 P.2a 
158, 48 Ariz. 218. 

Ark.—^Tomlinson v. .Williams, 194 S- 
W.2d 197, 210 Ark. 66. 

Ill.—United Electric Coal Cos. v. Kee¬ 
fer Coal Co. of Illinois, 261 BlJLpp. 
246. 

Ky.—Warfield Natural Gas Co. v. 
Bndicott, 99 S.W.2d 822, 266 DBIy. 
785. 

Mo.—Home Trust Co. v. Shapiro, 64 
S.W.2d 717, 228 MouApp. 266. 

Neb.—Otto V. L. L. Coryell & Son, 3 
N.W.2d 916, 141 Neb. 498. 

N.T. — Klrsch V. Giglio, 32 N.T.S.2d 
165, 263 App.Diy. 882, affirmed 50 
N.B.2d 1008, 291 N.T. 685. 


of ‘a purchase money lien or the assumption of liens 
or encumbrances.^® 

Assignments. The general rules have been ap¬ 
plied in determining the sufficiency of evidence to 
justify reformation of assignments of property or 
rights,such as assignments for the benefit of 
creditors,^® assignments of leases,^® including gas 
and oil leases,®® and assignments of patent rights.5i 

46. 
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as to its execution,55 the property leased,56 the 
provisions with respect to the term of the lease,57 
the conditions of the lease,58 the reservations, re¬ 
strictions, and exceptions in the lease,59 provisions 
with respect to the payment of rent and amount 
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thereof,®® provisions with respect to payment of 
taxes and assessments,the provision for royalties 
in an oil lease,52 clauses requiring refpairs,®^ pro¬ 
visions for the furnishing of heat,®^ the provisions 
with respect to subletting or assignment,®® or the 


Okl.—^Harris v. Kerns, 291 P. 100, 144 
Okl. 225. 

Pa.—Kaufhold v. Taylor, 61 A.2d 
813, 360 Pa. 372. 

Tex.—^Navarro Oil Co. v. Cross, 200 
S.W.2d 616, 146 Tex. 562. 

S3 C.J. p 1043 note 4 [a]. 

55. Bvldence held to Justify refox- 
matlon 

■Okl.—^Hudspeth v. Schmelzer, 77 P. 
2d 1123, 182 Okl. 416. 

56. Bffeot of ^^xtiore or less” danse 
Where evidence, in action to re¬ 
form lease of ranch and to recover 
amount of overpasmients of rental, 
conclusively showed that lessor and 
lessee were mutually mistaken in be¬ 
lief that ranch contained four thou¬ 
sand four hundred eighty acres when 
it in fact contained only three thou¬ 
sand eight hundred seventy-three 
and sixty-six hundredths acres, and 
that lease was executed on basis that 
ranch contained four thousand four 
hundred eighty acres, fact that lease 
contained a ''more or less*' clause 
was not conclusive of the fact that 
the parties were not mutually mis- 
-taken in acreage of ranch.—^Evans v. 
Renfroe, Tex.Clv.App., 170 S.W.2d 
^36, error refused. 

Svidenoe held to Justify reformation 
Pla.—Morrow v. American Oil Co., 16 
«o.2d 847, 163 Fla, 766. 

Iowa,—Kanofsky v. WoerderholT, 235 
N.W. 305, 211 Iowa 1176. 

Ky.—Arnett v. Stephens, 251 S.W. 
947, 199 Ky. 730. 

La—^Tho-mas v. Campbell, App., 171 
So. 123. 

Tex.—iWatson v. Roche, Civ.App., 224 
S.W.2d 297—Batson Oil Co. v. Jor¬ 
dan, Civ.App., 104 S.W,2d 538,. er¬ 
ror dismissed—Hale v. Corbin, Civ. 
App„ 83 S.W.2d 726. 

W’ash.—^Martin v. Momany, 174 P.2d 
306, 26 Wash.2d 379—Henderson v. 
Lambros, 43 P.2d 966, 181 Wash. 
671—Spencer v. PaJ:to>n, 36 P.2d 768, 
179 Wash. SO. 

'Bvldenoe held not to Justify refor¬ 
mation 

U.S.—^Russell V. Shell Petroleum 
Corporation, dCLAIKan., 66 F.2d 
864. 

Mid.—Hubble v. Somerville, 50 A.2d 
665, 187 Md. 418. 

Mo.—Spencer v. Bmlth, App., 128 S. 
W.2d 316—Cities Service Oil Co. v. 
Berenice Holding Co., App., 90 S.W. 
2d 131. 

Tex.—Sun Oil Co. v. Bennett, 84 S.W. 
2d 447, 126 Te 3 ^ 640—C-ulf Produc¬ 
tion Go. V. S[p 6 ar,^ClvA^p., 76 S.W. 


2 d 568, reversed on other grounds 
84 S.W.2d 452, 125 Tex. 630. 

W.Va.—Courtney v. Pursglove, 161 
S.E. 13, 111 W.Va. 128. 

53 C,J. p 1043 note 6 [bj. 

57. Md.—^Hubble v. Somerville, 50 A. 
2 d 565, 187 Md. 418. 

Bvldenoe held to Justify reforma¬ 
tion 

Ala.—Great Atlantic & Pactftc Tea 
Co. V. Engel Realty Co., 2 So.2d 
425, 241 Ala. 236. 

Ark.—Crutcher v. Barnes, 182 S.W.2d 

867, 207 Ark. 768. 

Fla.—Orange State Oil Co. v. Crosby, 
36 So.2d 273, 160 Fla. 664. 

N.Y.—Gilroy v. Strauss Bldg., etc., 
Co, 157 N.T.S. 162, affirmed 167 
N.Y.S. 1126, 172 App.Div. 956. 
Evidence held not to Justify reforma¬ 
tion 

Ark.—Jones v. Ross, 218 S.W. 198, 
142 Ark. 184. 

53 C.J. p 1043 note 6 [b]. 

58. Evidence held to Justify refor¬ 
mation 

Cal.—^Manning v. Sourisseau, 18 P.2d 
77, 128 Cal.App. 635. 

Ind —^Hammond Hotel & Improve¬ 
ment Co. V. Perrin, 184 N.B. 906, 
96 IndA.pp. 311. 

N.Y.—Ward v. Hewitt, 92 N.Y.S.2d 
584, 196 Misc. 624. 

53 C.J. p 1043 note 7 [a]. 

Evidence held not to Justify reforma- 
tion 

U.S.—^International Harvester Co. v. 
Mississippi Land Co., C.CA^Minn., 
43 P.2d 17, certiorari denied 61 S. 
Ct. 333, 282 U.S. 905, 75 L.Ed. 797. 
Mont,—iSuUivan v. Marsh, 225 P.2d 

868 . 

Pa.—^Paul V. Kauffman, 60 Pa.Dist. 
& Co. 65. 

63 C.J. p 1043 note 7 Cb], 

59. Evidence held to Justify rtfor- 
mation 

U.S—Shell Petroleum Corporation v. 

Com, C.C.AJKan., 54 F.2d 766. 

Iowa.—^Buck Auto Carriage, etc., Co. 

V. Tietge, 156 -N.W. 818, 174 Iowa 
103. 

Bvldenoe held not to Justify reforma¬ 
tion 

Ky.—McNabb v. South Eastern Gas 
Co. of West Virginia, 105 S.W.2d 
622, 268 Ky. 532. 

60. Evidence held to Justify refor¬ 
mation 

Cal.—^Baines v. Zuieback, 191 P.2d 67, 
84 Cal.App.2d 483—Alvarez v. Rit¬ 
ter, 166 P.2d 83, 67 Cal.App.2d 574. 
m. —Jacobs V. Wllkerson, 26 lT.E.2d 
360, 373 111. 545. 
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La.—^Tate v. Ludeau, 197 So. 612, 195 
La. 954. 

Tex.—^Humble Oil, etc. Co. v. Davis, 
Civ. App., 282 S.W. 930, modified 
on other grounds. Com.App., 296 S 

W. 285. 

SvldezLce held not to justify reforma¬ 
tion 

U.S—^Holly Stores v. Judle, C.A.Ind.. 
179 P.2d 730, certiorari denied 71 
set. 43, 340 U.S. 814, 95 L.Ed. 598 
—Jones Store Co. v. Dean, C.C.A 
Mo., 66 F.2d 110, certiorari denied 
Dean v. Jones Store Co., 52 S.Ct 
641, 286 U.S. 559, 76 IJEd. 1292— 
Moffat Tunnel Improvement Dist 
V. Denver & S. L. Ry. Co., C;C.A. 
Colo., 45 F.2d 715, certiorari denied 
Moffat Tunnel Improvement Dist 
V. Denver & S. L. Ry. Co., 61 S.Ct 
485, 283 U.S. 837, 75 L.Ed. 1448. 

Cal.—^Moore v. Vandermast, Inc., 119 
P.2d 129, 19 Cal.2d 94. 

Ky.—^Kitchen Lumber Co. v. Moses, 
46 S.W.2d 791, 242 Ky. 505. 

K.Y.—^Edythe Nelson, Inc., v. 600 
Fifth Ave., 73 N.Y.S.2d 299. 

58 C.J. p 1043 note 9 [c]. 

81. Bvidenoe held to Justify rtfor- 
matiou 

Ill.—R, G. Lydy, Inc., v. White, 3 
N.B.2d 350, 286 IlLApp. 608. 

R.L—Perkins v. Kirby, 97 A. 884, 39 
R.L 343. 

82. Evidence held to Justify refor¬ 
mation 

Okl.—Harrell v. Nash, 133 P.2d 748. 
192 Old. 95. 

Evidence held not to Justify reforma¬ 
tion 

U.S.—^Brooks v. Arkansas-Louisiana 
Pipe Line Co., <liC.A.Ark., 77 F.2d 
965. 

Cal.—Security First Nat Trust & 
Savingrs Bank v. Loftus, 19 P.2d 
297, 129 Cal.App. 650. 

53 aj. p 1043 note 10 [a]. 

83. Ky.—Logan v. Langan, 140 S.W. 
1031, 145 Ky. 599. 

53 C.J. p 1043 note IL 

64. Bvldenoe held to Justify refor¬ 
mation 

Ill.—Tuzil V. Smatlak, 94 N.ll2d 103, 
341 D1A.PP. 418. 

85. Evidence held not to Justify ref¬ 
ormation 

Or.—Dolph V. Lennon's, Inc., 220 P. 
161, 109 Or. 336. 

Pa.—John Gallagher & Sons v. Out¬ 
door Advertising Co,. Com.PL, 86 
Pittsb.Leg.J. 335. 

Wash,—Kelley v. Von Herberg, '58 

, P.2d 23, 184 Wash. 185. 
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renewal clause.^® 

Mortgages or trust deeds. The general rules as 
to the degree of proof required, and the weight and 
sufficiency of the evidence, to justify the reforma¬ 
tion of an instrument have been applied in de¬ 
termining the sufficiency of evidence to justify ref¬ 


ormation of mortgages or trust deeds securing 
indebtedness,®*^ as where the mortgage or trust 
deed was sought to be reformed as to the cer¬ 
tificate of acknowledgment,®® the obligation or in¬ 
debtedness secured,®® and its maturity,*^® the prop¬ 
erty covered by the mortgage or trust deed,*^! pro- 


66. SvidexLoe held to Justify xefor- 
matiou 

Wis.—^La Rosa v. Hess, 46 iN’.W.2d 
737, 258 Wis. 557. 

ZSvidexLce held not to Justify refor¬ 
mation 

Iowa.—Stillman v. Slifer Sav. Bank, 
249 N.W. 230, 216 Iowa 957. 

53 C.J. p 1043 note 13 [a], 

67. Ky.—IFirst Nat Bank of Gray¬ 
son V. Holbrook, 217 S.W.2d 787, 
309 Ky. 326. 

Miss.—Seymour v. Lamb, 185 So. 824, 
185 Miss. 37—Haraway v. Planters 
Agr. Credit Corp., 173 So. 448, 178 
Miss. 489. 

Neb.—Sweley v. Pox, 284 N.W. 318, 
135 Neb. 780. 

Ohio.—Grant v. City Trust & Sav. 

Bank, App., 46 N.H.2d 453. 
Evidence held to pxecliide reforma¬ 
tion 

Evidence was held to show that 
mortgagee’s officer who drew mort¬ 
gage was guilty of such inexcusable 
negligence as to preclude reformation 
of mortgage.—State Bank of WTieat- 
land V. Bagley Bros,, 11 P.2d 572, 44 
Wyo. 244, rehearing denied 13 P.2d 
564, 44 Wyo. 45b. 

AoQiniesoenoe or estoppel 

In suit to reform mortgages and 
other documents on ground of mis¬ 
take, evidence warranted conclusion 
that defendants* acts did not consti¬ 
tute such an acquiescence or estoppel 
as to entitle complainant to relief.— 
Binns v. Csik, 15 A,2d 808, 128 N.J. 
Eq. 188. 

Bvideace held to Justify reformation 

(1) Of mortgages generally. 

Fla.—^Helms v. Mullin, 41 So.2d 443, 
Iowa.—^Ploberg v. Peterson, 242 N.W. 
13, 214 Iowa 1364. 

Mont.—Strack v. Federal Land Bank 
of Spokane, 218 P.2d 1052. 

Or.—^Roesch v. Equitahle Sav, & 
Loan Ass'n, 153 P.2d 525, 176 Or. 7. 

(2) Of chattel mortgage.—^Platt v. 
Wyatt, 135 P.2d 990, 192 Okl. 172. 

Evidence held not to Justify refor¬ 
mation 

La.—Gautreaux v. Harang, 183 So. 
349, 190 La. 1060. 

Tex.—Duncan v. Robertson, 105 S.W. 
2d 214, 129 Tex. 637. 

68 . C&l.—First Nat Bank v. Elam, 
258 P. 892, 126 Okl. 93. 

53 aJ. p 1043 note 15. 

69. Evidence held to Justify refor¬ 
mation 

Iowa.—Commercial State Bank of In¬ 


dependence V. Ireland, 246 N-IW. 
224, 215 Iowa 241. 

53 C.J. p 1043 note 17 [a]. 

Evidence held not to Justify refor¬ 
mation 

Tenn.—Napier v. Stone, 114 S.W.2d 
57, 21 Tenn.App. 626. 

Wyo.—State Bank of Wheatland v. 
Bagley Bros, 11 P.2d 672, 44 Wyo. 
244, rehearing denied 13 P.2d 564, 
44 Wyo. 456. 

53 C.J. p 1043 note 17 [b], 

70. Iowa.—Richardson v. Short 202 
N.W. 836, modified on other 
grounds 207 N.W. 610, 201 Iowa 
561. 

53 C.J. p 1043 note 18. 

71. Ala.—^Patterson v. First Nat. 
Bank, 157 So. 446, 229 Ala. 406. 

La.—^Federal Land Bank of New Or¬ 
leans V. Ballard, App., 187 So. 326. 
Evidence is not confined to express 
statements of witnesses, but may be 
developed by character of testimony, 
coherency of entire case, documents, 
circumstances, and facts proved.— 
First Nat Bank v. Robinson, 70 S.W. 
2d 674, 263 Ky. 781. 

Evidence held to Justify reformation 
Ala.—Cleckler v. Dawson, 8 So.2d 415, 
243 Ala. 62—^Brittain v. CJommer- 
cial Nat. Bank of Anniston, 195 So. 
739, 239 Ala. 506—^Federal Land 
Bank of New Orleans v. Williams, 

186 So. 689, 237 Ala. 318—Collier v. 
Ogburn-Davlson Co., 164 So. 741, 
231 Ala. 344—Newell v. Armstrong, 
161 So. 244, 230 Ala. 367—Patterson 
V. First Nat Bajik, 167 So. 446, 
229 Ala. 406—Tervin v. Cordova 
State Bank, 154 So. 561, 228 Ala. 
619. 

Ark.—Cole v. Citizens Bank of Potts- 
ville, 196 S.W.2d 689, 210 Ark. 463 
—^Threet v. Van Wagner, 145 S.W. 
2d 862, 201 Ark, 1186—Harrell v. 
Schneider, 103 S.W.2d 936, 193 Ark. 
954—^Foster v. Richey, 93 S.W.2d 
1268, 192 Ark, 683—Realty Inv. Co. 
V, Higgins, 91 S.W.2d 1030, 192 Ark. 
423—Gage v. Inman, 58 S.W.2d 694, 

187 Ark. 147. 

Cal.—^Hanion v. Western Loan St 
Bldg. Co„ 116 P.2d 466, 46 CalJLpp. 
2d 580. 

Ga.—^Volunteer State Life Ins. Co. v. 
Powell-White Co., 26 S.E.2d 815, 
196 Ga. 372—Chapman v. Cassels 
Co., 179 S.E. 91, 180 Ga. 349. 

Kan.—^Home Owners* Loan Corp. v. 

Oakson, 173 P.2d 267, 161 Kan. 765. 
Ky.—Schroath v. Pioneer Bldg. Ass*n 
of Newport 119 S.W.2d 1113, 274 
Ky. 685. 


La.—Sharpe v. Hayes, App., 171 So. 
862. 

Mont—Clack v. Clack, 41 P.2d 32, 98 
Mont 652. 

N.J.—^Italian-American Building St 
Loan Ass*n of Passaic County v. 
Russo, 28 A.2d 196, 132 N.J.Bq. 319. 
N.Y.—Thonemann v. Stein, 18 N.T.S. 
2d 204, 269 App Dlv. 27, reargument 
denied 20 N.Y.S.2d 672, 269 App. 
Div. 960, appeal denied 29 N.E.2d 
399, 284 N.Y. 822—McPherson v. 
Goldstein, 10 N.Y.S.2d 971, 260 

App.Div. 1006—^Pulton County Nat 
Bank & Trust Co. of Gloversvllle 
v. Reese, 291 N.Y.S. 1, 249 App. 
Div. 702—Capone v. Roberts, 73 N. 
Y.S.2d 712, appeal dismissed 75 N. 
Y.S.2d 524. 

N.C.—^L. Harvey & Son Co. v. Rouse, 
166 S.B. 714, 203 N.C. 296. 

Pa.—Trachtenberg v. Glen Alden 
Coal Co., 47 A.2d 820, 364 Pa. 621, 
172 A.L.R. 647. 

R.I.—Dwyer v. Cunia, 160 A. 206. 62 
R.I. 264. 

Tenn.—Dflrst Nat Ba nk of Fayette¬ 
ville V. Ashby, 2 Tenn.App. 666 . 
Wash—Kaufmann v. Woodard, 168 
P.2d 606, 24 Wash,2d 264. 

53 C.J. p 1043 note 16 [a]. 

Evidence held not to Justify refor¬ 
mation 

Ala.—^Amberson v. Patterson, 150 So. 
363, 227 Ala. 397. 

Ga.—^Rawson v. Brosnan, 1 S.E.2d 
423, 187 Ga. 624. 

Idaho.—^Metropolitan Life Ins. Co. v. 
McClelland, 63 P.2d 657, 57 Idaho 
139. 

HL—Carpenter v. Young, 280 Ill.App. 
116. 

Ky.—IFirst Nat Bank of Grayson v. 
Holbrook, 217 S.W.2d 787, 309 Ky. 
326—First Nat Bank v. Robinson, 
70 SjW.2d 674, 263 Ky. 781—Mc- 
Knight V. Johnson. 34 S.W.2d 289. 
236 Ky. 763. 

La.—^Federal Land Bcmk of New Or¬ 
leans V. Bankston, 198 So. 886 , 196 
La. 146—^Magee v. Booty, App, 47 
So.2d 879, rehearing refused 47 So. 
2 d 828. 

Miss.—Seymour v. Lamb, 185 So. 
824, 186 Miss. 37—^Haraway v. 

Planters Agr. Credit Corp., 173 So. 
448, 178 Miss. 489. 

Neb.—Sweley v. Fox, 284 N.W. 318, 
135 Neb. 780. 

Wyo.—State Bank of Wheatland v. 
Bagley Bros., 11 P.2d 672, 44 Wyo. 
244, r^earing denied 18 P.2d 564.. 
44 Wyo. 456. 

63 C.J. p 1048 note 16 [bj. 
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vision for cancellation of indefbtedness under cer¬ 
tain conditions,*^2 the persons secured,the per¬ 
sons liable,*^^ the payment of interest,^5 or the lia¬ 
bility for deficiency on foreclosure or sale.^® 

As against subsequent purchasers or incumbranc¬ 
ers for value the rule that the evidence of mistake 
should be clear and convincing’ to justify reforma¬ 
tion of a deed or similar instrument likewise ap¬ 
plies and in order to defeat the reformation of 
a deed, mortgage, lease, or similar instrument as 
against a subsequent purchaser or incumbrancer, 
the evidence must be sufficient to establish that he 
•was an innocent purchaser without notice of the 


mistake.^* 

(3) Negotiable Instruments and Bonds 

General rules as to the weight and sufficiency of 
evidence to Justify the reformation of an Instrument 
apply to the reformation of bonds and negotiabie in¬ 
struments. 

The general rules governing the weight and suffi¬ 
ciency of evidence to warrant reformation of a 
written instrument have been applied in determin¬ 
ing the sufficiency of evidence to justify the refor¬ 
mation of bonds,*^® and of negotiable instruments,®® 
as where the instrument was sought to be re- 


72. Bvldexioe held to Justify ref or- i 

matlon | 

CaJ.—Cole V. GUI. 144 P.2d 24. 62 CaJ. 
App.2d 1. 

73. Wls.—Meier v. Bell. 97 N.W. 
186, 119 Wis. 482. 

53 C.J. p 1043 note 19. 

74. Bvidence lield to justify refor- 
matioxL 

N.J.—Laytham v. Mann. 188 A. 242, 
120 N.J.Eq. 563. 

53 C.J. p 1043 note 20 [a]. j 

75. Evidence held to justify refor¬ 
mation 

La.—^Prejean v. Klchard, App.. 158 
So. 693. 

Evlddnee h^d not to justify reforma¬ 
tion 

N.Y.—^Dlsbrow v, Disbrow, 146 N.T.S. 
63. 

76. Evidence held to justify refor¬ 
mation 

Or.—Manley v. Smith, 171 P. 897, 88 
Or. 176. 

Evidenoe held not to justify refor¬ 
mation 

Wash.—'Vanasse v. Cavey, 9 P.2d 60, 
167 Wash. 238. 

77. Ky.—Johnson y. Beaver Creek 
Fuel Co.. 227 S.W. 792, 190 Ky. 
499. 

53 C. j. p 1044 note 28. 

78. Mich.—Clarke v. Bussard, 189 
N.W. 873, 220 Mich. 304. 

Weigrht and sufficiency of evidence to 
show notice ^renerally see Notice § 
21 c. 

Pallnre of assiffnee of mortgag'e to 
testify 

In suit to reform mortgage to cov¬ 
er realty covered by subsequent 
mortgage, fact that assignee of sub¬ 
sequent mortgage, claiming to be in¬ 
nocent assigmee for value without 
notice of error in mortgage, failed to 
testify with respect to facts sur¬ 
rounding assignment was held not 
such suspicious circumstance as 
would warrant convicting him of 
fraud in connection with assigrnment 
—^Barlow v. Stevens, 150 So. 246, 112 
Fla. 67. 

SvldeiLoo held not to defeat refor- 
matioiL on ground that purchaser or 


incumbrancer was an innocent, bona 
fide purchaser. 

Ala.—^Tervin v. Cordova State Bank. 

154 So. 561, 228 Ala. 619. 

Iowa.—Winker v. Tiefenthaler, 279 
N.W. 436, 225 Iowa 180. 

La.—^Hadnot v. Thomason, App., 46 
So. 2 d 910. I 

Mich.—Clarke v. Bussard, 189 N.W. ! 
873, 220 Mich. 304. 

Mo.— 8 t. Louis 221 Club v. Mel¬ 
bourne Hotel Corp., App., 227 S.W. 
2d 764. 

Mont.—Strack v. Federal Land Bank 
of Spokane, 218 P.2d 1052. 

Tex.—West v. Jennings, Civ.App., 119 
S.W.2d 685. 

Wis.—Davis V. Kurella, 276 N.W. 

321, 226 Wis. 297. 

53 C.J. p 1044 note 28 [cj. 

79. U.S.—^Maryland Casualty Co. v. 
State of Arkansas, for Use and 
Benefit of Mississippi County, Ark., 
C-CJLArk.. 40 P.2d 396. 

Evidence held to justify reformation 
Ga.—^Fidelity & Deposit Co. of Mary¬ 
land V. State Highway Depart¬ 
ment, 163 S.R 174, 174 Ga. 443. 

N.J.—^Laytham v. Mann, 188 A. 242, 
120 N.J.Bq. 563. 

53 C.J. p 1044 note 30 [a]. 

Evidence held not to justify reforxna- 
I tion of 

I (1) Bonds securing county de¬ 
posits. 

U.S.—State of Mississippi for Use 
and Benefit of Leflore County v. 
First Nat. Bank, C.C.A.Miss., 66 
F.2d 9, certiorari denied U. S. Fi¬ 
delity & Guaranty Co. v. State of 
Mississippi for Use and Benefit of 
Leflore County, Miss., 64 S.Ct. 101, 
290 U.S. 678, 78 L.Ed. 686 . 

S.C.—^Pickens County v. Love, 171 S. 
E. 799, 171 S,C. 235. 

(2) Bond for deed.—Tozler v. 
Pepin, 34 A.2d 203, 140 Me. 92. 

(3) Employees' bond.—^Park Falls 
State Bank v. Fidelity & Deposit Co. 
of Maryland, 240 N.W. 154, 206 Wis. 
413. 

(4) Indemnity bond.—^Hare & 
Chase v. National Surety Co., D.C.N. 
Y., 49 F.2d 447, affirmed, C.CA.., 60 
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P.2d 909, certiorari denied 53 S.Ct 
222, 287 U.S. 662, 77 L.Ed. 572. 

( 6 ) Official bond.—^Milwaukee 
County V. New York Cas. Co., 263 
N.W. 576, 219 Wis. 603. 

( 6 ) Purchase-money bond.—O’Con¬ 
nell V. Averell, 293 N.Y.S. 266, 260 
App.Div. 726. 

(7) Other bonds.—Olin Cemetery 
Ass'n of Olin v. Citizens Sav. Bank 
of Olin, 270 N.W. 466, 222 Iowa 1053, 
122 A.L.R. 1205—53 C.J. p 1044 note 
30 [b]. 

80. HI.—^Morris Inv. Co. v. Weaver, 
63 N.B.2d 27, 321 Ill.App. SOI. 
Iowa—^Lovejoy v. Euclid Avenue M. 
B. Church, 294 N.W. 911, 229 Iowa 
803. 

Ky.—^Browning v. Wells, 112 S.W.2d 
691, 271 Ky. 670—^Belknap v. Bank 
of Prospect, 82 S.W.2d 604, 259 
Ky. 385. 

Simple prepouderaaioe required* un¬ 
der circumstances 
Where payee of notes was not 
present and transaction was ex¬ 
ecuted by agent without reading in¬ 
struments, or having had an oppor¬ 
tunity to do so, or to have it read, a 
simple preponderance of the testi¬ 
mony only was necessary to entitle 
payee to reformation.—^Britton v. 
Myles, La.App., 9 So.2d 50. 

Evidence held to justify reforma¬ 
tion 

Iowa.—Andrew v. First Trust & Sav¬ 
ings Bank, 250 N.W. 487, 216 Iowa 
1165—Kinman v. Hill, 166 N.W. 
168. 

La.—^Britton v. Myles, App., 9 So.2d 
50. 

Okl.—Platt V. Wyatt, 135 P.2d 990, 
192 Okl. 172. 

Utah.—Rosenbraugh v. Branch, 213 
iP.2d 333. 

63 C.J. p 1044 note 31 [a]. 

Evidence held not to justify refor- 
matlon 

Ky,—Decker v. Palmer, 138 S.W.2d 
616, 282 Ky. 424—Stokes v. Farm¬ 
ers' & Merchants' Bank of Elkton, 
44 S.W.2d 837, 241 Ky. 699. 
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formed as to its makers,the persons to whom it is 
payable,82 the failure to sign the instrument,83 sig¬ 
nature in an individual rather than a representa¬ 
tive character,®^ indorsement,85 consideration,86 
pa 3 Tnent of principal,87 payment of interest,88 pay¬ 
ment out of a particular fund,89 payment of accom¬ 
modation note,80 a provision for cancellation of in¬ 
debtedness under certain conditions,8i or a clause 
waiving limitation in a renew’al note.82 

(4) Releases, Receipts, and Settlements 

General rules as to the weight and sufficiency of 
evidence to justify reformation of instruments apply 
to the reformation of releases, receipts, and settlements. 


The general rules governing the weight and 
sufficiency of the evidence to warrant reformation 
of a written instrument, discussed supra subdivision 
a of this section, have been applied in determining 
the sufficiency of evidence to justify the reforma¬ 
tion of releases,83 receipts,84 compromises and set¬ 
tlements,85 a discharge of a mortgage,85 and an 
awrard of aibitrators.87 

(5) Insurance Policies 

Rules governing the weight and sufficiency of evi¬ 
dence to justify reformation of instruments generally 
have been applied In suits to reform Insurance policies 
and annuity contracts or certificates. 


81. Svidenoe lield to Justify refor- 
matiou 

Arlc.—^Harris v. Wyss, 226 S.W. 665, 
148 Ark. 653. 

Ohio.—Spangler v. Citizens' Nat. 
Bank, 190 N.E. 636, 47 Ohio App. 
123. 

Evidence held not to Justify reforma¬ 
tion 

Neb.—Sutherland State Bank v. Dial, 
170 N.W. 666, 103 Neb. 136. 

82. Evidence held to Justify refor¬ 
mation 

Ark.—^Terral v. Terraj, 205 S.W’.2d 
198, 212 Ark. 221, 1 ALuB.2d 1092. 

83. Evidence held to Justify refor¬ 
mation 

Mo.—Conrath v. Houchin, 34 S.W.2d 
190, 226 Mo App. 261. 

84- Ky.—Browning v. Park Hill 
Realty Co., 93 S.W.2d 358, 263 Ky. 
636. 

Mo.—Pricke v. Belz, 177 S.W.2d 702, 
237 MO.APP. 861, 

Bvidenoe held to justify reforma¬ 
tion 

IlL—Gawne v. O'Connell, 4 N.E.2d 
601, 287 HLApp. 73. 

Ind.—^Renihan v. Piowaty, 179 N.B. 
568, 94 Ind.App. 523. 

Mo.—^Pricke v, Belz, 177 S.W.2d 702, 
237 Mo.App. 861. 

Mont.—^Bitter Root Creamery Co, v. 

'Muntzer, 300 P. 251, 90 Mont. 77. 

Wash.—^Akers v. Sinclair, 226 P. 
2d 225. 

Evidence held not to Justify reforma¬ 
tion 

Iowa.—^Lovejoy v. Euclid Avenue M. 
E. Caiurch, 294 N.W. 911, 229 Iowa 
803. 

Wash.—Akers v. Sinclair, 226 P.2d 
225. 

53 CJ. p 1644 note S3 [uj. 

85. Evidence held to Justify refor- 
matien ‘ 

Neb.—Strauss v. Monitor Specialty 
Co., 131 N.W. 198. 89 Neb. 176. 

T^r;-LuHse - V. Beard, ClvApp., 252 
S.W, 243. 

Evtftsnoe held BDt>to Jhstify refor- 
aoiastion 

lovwt-^Ia re SHvelbess' Estate, 249 
N.W. 260, 216 loWU 1296—PhfiLllps 


V. Mcllrath, 217 N.W. 429, 205 
Iowa 1126. 

53 C.J. p 1044 note 34 [bj. 

86. Evidence held not to Justify ref¬ 
ormation 

Tenn.—^Napier v. Stone, 114 S.W.2d 
57, 21 Tenn. App. 626—Greene 

County Union Bank v. Miller, 76 
S.W.2d 49, 18 Tenn.App. 239. 

87. Evidence held to Justify refer- 
matlou 

Cal.—^Engebrecht v. Shelton, 168 P. 

2d 670, 69 Cai.App.2d 151. 
Evidence held not to Justify refor¬ 
mation 

HI.—^Morris Inv. Co. v. W;eaver, 63 
N.B.2d 27, 821 IlLApp. 801. 

53 C.X p 1044 note 35 [a]. 

88. Bvidenoe held to Justify refor- 
matiou 

Ark.—^Bauer v. Dotterer, 165 S.W.2d 
54, 202 Ark 1055. 

Cal,—^Engebrecht v. Shelton, 158 P. 
2d 670, 69 Cal.App.2d 151—Strauss 

V. Bruce, 33 P.2d 71, 139 Cal.App. 
62. 

La.—^Prejean v. Richard, App., 168 
So. 693. 

Evidence held not to Justify refor¬ 
mation 

Ky.—Schuble v. Chambers, 91 S.W. 
2d 985, 263 Ky. 53—Clarke v. 

Salyersville Nat. Bank, 86 S.W. 2d 
674, 260 Ky. 676. 

Tex.—Continental Southland Suv. & 
Loan Ass'n v. Bunyard, Civ.App., 
109 S.W.2d 276. 

53 aj. p 1044 note 36 [aj. 

89. Evidence held not to Justify ref¬ 
ormation 

U.S.—^R. P. C. V, Childress, C.AMo., 
186 F.2d 698. 

Ky.—^Bro^lng v. Wells, 112 S.W.2d 
691, 271 Ky, 570—^Belknap v. Bank 
of Prospect, 82 S.W.2d 604, 259 Ky. 
885. 

Mo.—^Friday v. Scherer, App., 110 S. 

W. 3d 819. 

Pa.—Gilmore v. Gilmore, 120i A. 270, 
276 Pa. 333. 

90. Evidence h^ not to Justify ref¬ 
ormation 

Pa.—Mifflin Co. Nat. Bank v, Thomp¬ 
son, 22 A- 7X4. 144 Pa 398. 
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91. Evidence held to Justify refor¬ 
mation 

Cal.—Cole V. Gill, 144 P.2d 24, 63 
Cal.APp.2d 1. 

92. Bvidenoe held to Justify refor¬ 
mation 

Mont.—.Parchen v. Chessman, 164 P. 
531, 53 Mont. 430. 

93. Evidence held to Justify refor¬ 
mation 

U.S.—^Harrison Engineering & Con¬ 
struction Corporation v. U. S., 115 
Ct.Cl. 441. 

53 C.J. p 1045 note 59 [a]. 

Bvidenoe held not to Justify refor¬ 
mation 

N.Y.—City Bank Farmers Trust Co. 

V. Heckmann, 297 N.Y.S. 692, 164 
Misc. 234. 

Pa—Weightman v. Welghtman, 20 
A2d 215, 342 Pa 8. 

W.Va—LoFollette v. Croft, 14 S.EL 
2d 917, 122 W.Va 727. 

63 C.J. p 1046 note 59 [b]. 

94. Mo.—^Byers v. Buettner, 191 S. 

W. 2d 339, 239 Mo.App. 610. 

53 C.J. p 1045 note 60. 

95. Evidence held to Justify refor¬ 
mation 

Ill.—Smith V. Material Service Corp.^ 
38 N.B.2d 946, 812 IlLApp. 433. 

Miss.—^Hamner v. Cocke, 191 Sa 
429, 186 Miss. 567. 

58 C.J. p 1045 note 61 [aj. 

Evidence held not to Justify refor¬ 
mation 

Ky.—Kane v. Hopkins, 218 S.W.2d 
87, 809 Ky. 488—^Tumer-Blkhorn 
Coal Co. V. Smith, 109 S.W.2d 1212, 
270 TSy. 466—^Bedford v. Thomp¬ 
son's Adm'r, 82 S.W.2d 796, 269 
Ky. 536—Strode's Bx'x v. Strode, 
48 S.W.2d 643, 243 Ky. 367. 

Okl.—Harrell v. Nash, 133 P.2d 748, 
192 Oki. 95. 

53 CJ. p 1045 note 61 [b]. 

96. Evidenoe held to Justify refor¬ 
mation 

Mass.—DJekman v. McClellan, 18 N. 
E.2d 430, 802 Mass. 87. 

97. Evidenoe held not to Justify ref¬ 
ormation 

Ill.—Baker v. Pierce, 197 HlJ^pp. 
168. 



76 C.J.S. 


REFORMATION OF INSTRVMENTS 


§ 84 


Rules gfoveming the degree of proof required 
and the weight and sufficiency of evidence to jus¬ 
tify reformation of written instruments generally, 
discussed supra subdivision a of this section, have 
been applied in suits to reform an insurance poli- 
cy98 or an annuity contract or certificate^^ on the 
ground of fraud or mistake; and the same measure 


of proof applies to the proving of the true agree¬ 
ment between tiie parties.^ More specifically, these 
rules have been applied where reformation has 
been sought as to the nature and form of the in¬ 
surance,^ the person or persons whose life, prop¬ 
erty, or risk has been insured,® the beneficiary or 


98. U.S.—^Eduitable Life Assur. Soc. 
of U. S. V. Aaron, C.aA.01ilo, 108 
F2d 777—Kansas City Life Ins. 
Co. V. Cox, C.C.A.Tenn., 104 P.2d 
SSl^Oorpns Jtizis cited la Hayes 

V. Travelers Ins. Co^ C.C.A.Okl., 
93 r.2d 568, 571, 125 A-L.R. 1053— 
Metropolitan Cas. Ins. Co. of N. 

T. V. Friedley, D.C.Iowa, 79 F. 
Supp. 978. 

Ala.—^Missouri State Life Ins. Co. v. 

Finn, 145 So. 141, 225 Ala. 672. 
Ark.—Corey v. Mercantile Ins. Co. of 
America, 169 S.W.2d 655, 205 Ark. 
546. 

Ill.—^Laffer v. Hartford Fire Ins. Co., 
83 N.E.2d 511, 336 Ill.App. 311— 
Beddow V. Hicks, 25 N.B.2d 93, 303 
IlLApp. 247. 

Iowa.—^Lankhorst v. Union Fire Ins. 
Co., 20 N.W.2d 14, 236 Iowa 838— 
Sargrent v. American Ins. Co. of 
Newark, N. J., 253 N.W. 613, 218 
Iowa 430. 

Ky.—^Pllmin's Adm*x v. Metropolitan 
Life Ins. Co., 75 S.W.2d 207, 265 
Ky. 621—Owens v. National Life 
& Accident Ins. Co., 29 S.W.2d 557, 
234 Ky. 788. 

Minn,—^Langford Elec. Co. v. Em¬ 
ployers Mut. Indem. Corp., 297 N. 

W. 843, 210 Minn. 289. 

Mo.—^Dutton V. Prudential Ins. Co. 
of America, 193 S.W.2d 938, 238 
Mo.App. 1068—^Barley v. Automo¬ 
bile Ins. Co. of Hartford, Conn., 
App., 144 S.W.2d 860. 

Neb.—Smith v. U. S. Fidelity & 
Guaranty Co., 6 N.W.2d 81, 142 
Neb. 321—^Fadden v. Sun Ins. Of¬ 
fice, Limited, of London, 248 N.W. 
62, 124 Neb. 712. 

N.Y.—^Porter v. Commercial Obls. 
Ins. Co., 54 N.B.2d 363, 292 N.T. 
176, motion denied 56 N.E.2d 122, 
292 N.T. 717—Abrams v. Mary¬ 
land Cas. Co., 61 N.T.S.2d 242, 270 
App.Uiv. 901. 

Ohio.—Wagner v. National Fire Ins. 
Co., 8 N.E.2d 144, 132 Ohio St 
405. 

Or.—^Massachusetts Protective Ass’n 
V. Palmer, 18 P.2d 685, 141 Or. 
688 . 

Pa—^Brolda in Own Right and for 
Use of Day, v. Travelers* Ins. Co., 
175 A. 492, 316 Fa 444. 

R.I,—Ferla v. Commercifeil Cas. Ins. 

Co., 59 A.2d 714, 74 R.L' 190. 

Tenn.—City of Lawrenceburg v. 
Majfyland Casualty Co., 64 S.W.2d 
69, 16 Tenn.App. 238. 

Tex.—^Home Ins. Co., New Tdik v. 
Privitt Civ.App., 120 S.W.2d 294, 
error dismissed—Huey v. Ameri¬ 


can Nat Ins. Co., Cfiv.App., 45 S. 
W.2d 340, reversed on other 
grounds, Com.App., American Nat 
Ins. Co. V. Huey, 66 S.W.2d 690. 
Right to reformation of insurance 
policy for fraud or mistake see In¬ 
surance S 279. 

failure to object as strong proof 
In suit in equity to reform life 
policy on ground of mutual mistake 
in writing up the policy, testimony 
of insurer’s special agent that he 
saw insured almost every week after 
delivery of policy, and that insured 
never expressed any dissatisfaction 
with the policy and made no claim 
of mistake was strong proof that in¬ 
sured did not believe there was any 
mistake in the policy as written.— 
Button v. Prudential Ins. Co. of 
America, 193 S.W.2d 938, 238 Mo.App. 
1058. 

insurer held not estopped to deny 
mutual mistake 

Ill.—Tri-Clty Transp. Co. v. Bitumi¬ 
nous CAS. Corp., 37 N.B.2d 441, 311 
IlLApp. 610. 

Evidence held not to establiiOt 
waiver or estoppel* so as to preclude 
reformation.—^Remus v. Protective 
Indem. Co., 13 N.T.S.2d 800, 257 App. 
Div. 1033. 

99. Evidence held not to Justify ref¬ 
ormation 

Cal,—^Abroms v. New York Life Ins. 
Co., 149 P,2d 217, 64 Cal.App.2d 
449. 

N.Y.—Albright v. New York Life 
Ins. Co., 33 N.Y.S.2d 431, 263 App. 
Div. 1024, appeal denied 35 N.T.S. 
2d 281, 264 App.Biv. 744. 

Pa.—^Equitable Life Assur. Soc. of 

U. S. V. Saurman, 190 A. 422, 126 
Pa.Super. 184. 

1. Mo.—Dutton V. Prudential Ins. 
Co. of America. 193 S.W.2d 938, 
238 Mo.App. 1058. 

2. Evidence h^ to Justify refer- 
mation 

Del.—^Prudential Ins, Co. of America 

V. Deane, 27 A.2d 366, 26 Del.Ch. 
265. 

53 C.J. p 1044 note 43 [a]. 

Evidence held not to Justify refor¬ 
mation 

Kan.—Algeo v. Employers’ Indemn. 

Corp., 237 P. 879, 119 Ka n . 186. 
TTy-—Owens v. National L., etc.. Ins. 
Co., 29 S.W.2d 657, 234 Ky. 788. 

3- U.S.—Lawson v. Twin City Fire 
Ins. Co., D.C.Ky., 2 F.Supp. 171. 

- Evidence held not to preclude ref¬ 
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ormation for negligence in failing to 
examine policy for error in naming 
party whose property is to be In¬ 
sured.—National Reserve Ins. Co. of 
Illinois V. Scudder, C.C.ACal.. 71 P. 
2d 884. 

Evidence held to Justify reformatioii 
U.S.—^National Reserve Ins. Co. of 
Illinois V. Scudder, C.C,ACal., 71 
P.2d 884—^Hutchings v. Caledonian 
Ins. Co. of Scotland, D.C.S.C., 52 
P.2d 744. 

Ala,—National Union Fire Ins. Co. v. 

Lassetter, 141 So. 645, 224 Ala. 649. 
Cal.—Cantlay v. Olds & Stoller In¬ 
ter-Exchange, 7 P.2d 395, 119 Cal. 
App. 606. 

Fla.—^Royal Ins. Co. v. Smith, 29 
So 2d 244. 158 Fla. 472. 

Kan.—Forrlstal v. Security Ins. Co. 
of New Haven, Conn.,' 12 P.2d 790, 
136 Kan. 73. 

Ky.— A. H. Thompson Co. v. Secur¬ 
ity Ins. Co., 67 S.W.2d 493, 252 
Ky. 427. 

La.—Guccione v. New Jersey Ins. Co 
of Newark. N. J., App., 167 So. 846 
Minn.—^Pellicano v. Hartford Fire 
Ins. Co., 1 N.W.2d 364, 211 Minn. 
314—Hartigan v. Norwich Union 
Indemnity Co., 246 N.W. 477, 188 
Minn. 48. 

Miss.—^.Sitna Ins. Co. v, Sims, 166 
So. 759, 176 Miss. 692. 

Mo.—^St. Paul & Kansas City Short 
Line R. Co. v. U. S. Fidelity & 
Guaranty Co., 105 S.W.2d 14, 231 
Mo.App. 613. 

N.Y.—^Abrams v. Maryland Cas. Oo., 
53 N.T.S.2d 34. 

Okl.—Security Ins. Co. of New Hav¬ 
en, Conn., v. Deal, 53 P.2d 271, 176 
Okl. 460. 

Tenn.—Phillips v. North River Ins. 

Co., 14 TennA-Pp. 366. 

Tex.—^Reliance Ins. Co. v. Pruitt, 
Civ.App., 94 S.W.2d 833, error dis¬ 
missed. 

Wis.—^Barly v. Public Fire Ins. Co., 
234 N.W. 361, 203 WIs. 338. 

63 C.J. p 1044 note 44 [a]. 

Evidence held not to Justify refor¬ 
mation 

Ark.—Corey v. Mercantile Ins. Co, of 
America, 169 S.W.2d 666, 206 Ark. 
646. 

Ill.—Laffer v. Hartford Fire Ins. Co.. 

83 N.E.2d 511, 336 IlLApp. 811, 
Mich.—^Emery v. Clark, 6 N.W.2d 
746, 303 Mich. 461. 

Minn.—Miller v. Norwich Union In¬ 
demnity Co., 258 N.W. 747, 198 
Minn. 423. 

N.Y.—^Palma y. Nationai Fire Ins. Co. 
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beneficiaries,^ the insurable interest or ownership,5 i amount of the insurance,^ and the amount of pre- 
the property or interest covered,® as well as the | 


of Hartford, 270 N.T.S. 603, 240 
App.Div. 454, modified on other 
finrounds 284 N.T.S. 654, 246 App. 
Div. 488. motion denied 293 N.T.S. 
499, 249 App.Div. 796. 

R. I.—^New En^rla^id Box & Barrel Co. 
V. Travelers Fire Ins. Co., 8 A.2d 
805, 63 R.I. 315. 

Tex.—St. Paul Fire & Marine Ins. 
Co. V. Culwell, Com.App., 62 S.W. 
2d 100. 

63 C.J. p 1044 note 44 [bl. 

4. Xvidexice lield to Justify refor- 
matloxL 

Kan.—^Lackey v. General Casualty 
& Surety Co., 32 P.2d 241, 139 Kan. 
485. 

Ky.—^Bosse v. Bosse, 67 S.W.2d 995, 
248 Ky. 11. 

53 aJ. p 1044 note 45 [a]. 

SvideiLoe held not to Justify refor- 
xnatiou 

U.S.~Blanchard v. U. a, D.CN.H., 
91 F.Supp. 8S9. 

Ala.—Harper v. Kansas City Life 
Ina Co., 199 So. 699, 240 Ala 472 
—^Henderson v. First Nat. Bank. 
159 So. 212. 229 Ala 658—^Missouri 
State Life Ins. Co. v. Finn, 145 So. 
141, 225 Ala 672. 

Ga—^Blount v. Metropolitan Life Ina 
Co., 15 S.E.2d 413, 192 Ga 325. 
Kan.—Bell v. Newkirk, 12 P.2a 733, 
136 Kan. 111. 

N.Y.—Way v. Prudential Ins, Co. 
of America 299 N.T.S. 667, 252 App. 
Div. 424—Hall v. Prudential Ins. 
Co. of America^ 267 N.T.S. 466, 
239 App.Div. 276—^Hart v. New 
Tork Life Ins. Co., 69 N.T.S.2d 
140, affirmed 62 N.T.S.2d 871, 270 
App.Div. 994. affirmed 73 N.E.2d 
668, 296 N.T. 991. 

53 C.J. p 1044 note 45 [bj. 

S, Or.—^Boardman v. Pennsylvania 
Ins. Co., 164 P. 558, 84 Or. 60. 

63 C.J. p 1044 note 46. 

XUdlspeiiBable evideuoe 
In suit to reform joint fire policy 
on the grounds of error in describing 
ownership and method of occupancy 
of property and to recover on policy 
as reformed, testimony of insured’s 
agent who sold policy was indis¬ 
pensable, in the light of the evidence 
before the court.—^Home Ins. Co., 
New Tork, v. Privitt Tex.Civ.App., 
120 S.'W.2d 294, error dismissed. 
Svldanoe held to Justify reformatiou 
E,L—^Hunt V. Century Indemnity Co., 
192 A. 799, 68 R.I. 836, 112 A.L.It 
902. 

6. AJag—Pearson v. Agricultural 

Ina Co. of Watertown. N. T., 26 
So.2d 164, 247 Ala 485. 

Tex.—Williams v. City of New Tork 
Ins. Co., Civ.App., 210 S.W.2d 219, 
error refused, no reversible error. 
Bvlflonce held not to pre<dude ref- 
ormattoa because of negligence or 


delay on part of party seeking ref-j 
ormation.—^Temple v. Virginia Auto 
Mut. Ins. Co., 25 S.E.2d 268, 181 
Va 561. 

Evidence held to Justify reforznatloii 
U.S.—Leithauser v. Hartford Fire 
Ins. Co., CC.AOhio, 124 P.2d 117, 
certiorari denied Hartford Fire 
Ins. Co. V. Leithauser, 62 S.Ct. 942, 
816 U.a 663, 86 L.Ed. 1739—Globe 
& Rutgers Fire Ins. Co. v. Rose, C. 
C.ANeb., 91 F.2d 636, certiorari 
denied 58 S.Ct 266, 302 U.S. 749, 
82 L.Ed. 579—^Liverpool & London 
& Globe Ins. Co. v. Crosby, C.C.A. 
Tenn., 83 P.2d 647. certiorari de¬ 
nied 57 S.Ct 111, 299 U.S. 687, 81 
L.Ed. 433—Fldelity-Phenix Fire 
Ins. Co. V. Crosby, C.C.ATenn., 83 
P.2d 647, certiorari denied 67 S.Ct. 
112, 299 U.S. 687, 81 L.Ed. 433— 
American Automobile Ins. Co. v. 
Castle. Roper & Mathews, C.C.A 
Neb., 48 F.2d 523, certiorari de¬ 
nied 52 S.Ct 10, 284 U.S. 624, 76 
L.Ed. 532. 

Ala—^U. S. Guarantee Co. v. Harri¬ 
son & Owen Produce Co., 198 So. 
240, 240 Ala 186. 

Oal.—Qenuser v. Ocean Acc. & Guar¬ 
antee Corp., 136 P.2d 670, 67 Cal. 
App.2d 979—Hercules Gasoline Co. 
V. Security Ins. Co. of California 
10 P.2d 128, 122 Cal.App. 499. 

Ga—Great American Indemnity Co. 
V. Southern Feed Storea 192 S.E. 
1, 184 Ga 560. 

Mich.—Wilson v. Livingston County 
Mut Fire Ins. Co., 242 N.W. 827, 
259 Mich. 25. 

Minn.—^Dose v. Insurance Co. of 
State of Pennsylvania, 287 N.W. 
866, 206 Minn. 114—Keogh v. 

Township of Sharon Mut. Fire Ins. 
Co., 268 N.W. 601, 196 Minn. 675. 
Mo,—^Elarley v. Automobile Ins. Co. 
of Hartford, Conn., App., 144 S.W. 
2d 860. 

Neb.—^Fremont Beverage Co. v. 
Maryland Ins. Co., 243 N.W. 422, 
123 Neb. 192. 

N.T.—Northeastern Shares Corpora¬ 
tion V. International Ins. Co. of 
New Tork, 269 N.T.S. 361, 240 App. 
Div. 80, affirmed 193 N.E. 326, 265 
N.T. 674—River Theatre Corp. v. 
Fidelity & Deposit Co. of Md., 90 
N.T.S.2d 614, affirmed 97 N.T.S.2d 
560, 277 App.Div. 770, appeal de- 
. nied 98 N.T.S.2d 886, 277 App.Div. 
872. 

Okl.—^Fidelity-Phoenix Fire Ins. Co. 
of New Tork v. First Nat Bank, 
292 P. 829, 145 Okl. 289. 

Pa—^Broida in Own Right and for 
Use of Day v. Travelers' Ins. Co., 
176 A. 492, 316 Pa 444. 

R.I.—Mancinl v. Yorkshire Ins. Co., 
Limited, of York, England. 170 A. 
82. 54 R.I. 79. 

Tax.—Cranfill-Reynolds Co. v. Secur¬ 
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ity Ins. Co., Com.App., 67 S.W.2d’ 
258. 

Va—^Temple v. Virginia Auto Mut 
Ins. Co., 25 S.E.2d 268, 181 Va 
561. 

Wis.—Wisconsin Auto Racing Ass'n 
V. Home Ins. Co., 267 N.W. 7, 216 
Wis. 321. 

53 C.J. p 1044 note 47 [a]. 

Evideuoe held not to Justify xefor- 
matlou 

U.S.—^Van Meter v. Franklin Fire 
Ina Co. of' Philadelphia (E'a, C.C. 
A.Wash., 164 F.2d 325. 

Conn.—^Baldwin v, St Paul Fire & 
Marine Ina Co., 26 A.2d 786, 129 
Conn. 146. 

Ga—Stovall v. New York Underwrit¬ 
ers Ina Co., 185 S.E. 241, 182 Ga. 
163. 

Ky.—Grant County Assessment Fire 
Ina Co. V. Scroggla 171 S,W.2d 
1, 294 Ky. 244. 

Mich.—^Dobranskl v. Lincoln Mut. 
Cas. Co.. 265 N.W. 607, 276 Mich. 1 

N.J.—^By-Fl Building & Loan Asa’n 
V. New York Casualty Co., 173 A 
90. 116 NJr.BQ. 266. 

N.T.—Cayne Builders v. Maryland 
Cas. Co., 8 N.T.S.2d 61, 266 App. 
Div. 976, reargument denied 9 N. 

T.S.2d 581, 256 App.Div. 818. ap¬ 
peal denied 19 N.E.2d 684, 280 N 
T. 849. 

Ohio,—Wagner v. National Fire Ins. 
Co., 8 N.E.2d 144, 132 Ohio St 
405. 

Okl.—Davis V. Universal Ina Co., 38 
P.2d 932, 169 Okl. 593. 

Tex.—West Am. Ins. Co. v. First 
State Bank of Rio Vista Clv.App. 
213 S.W.2d 298—Williams v. City 
of New Tork Ins. Co., Civ.App., 
210 S.W.2d 219, error refused, no 
reversible error. 

Wash.—Carew, Shaw & Bemasconl 
V. General Cas. Co. of America 65 
P.2d 689, 189 Wash. 329. 

68 C.J. p 1044 note 47 [bl. 

7. Evideuoe held to Justiiy xefonua- 
tlou 

Md.—^Mutual Life Ins. Co. of Balti¬ 
more V. Metzger, 172 A. 610, 167 
Md. 27. 

N.T.—Metropolitan Life Ins. Co. v. 
Oseas, 27 N.T.S.2d 66, 261 App. 
Div. 768, affirmed 46 N.E.2d 348, 
289 N.T, 731. 

Pa.—Home Life Ins. Co. of America 
V. Greenspan, 63 A.2d 72, 360 Pa. 
542. 

Wis.—^Barly v. iE>ublic Fire Ins. Co,. 
234 N.W. 361, 203 Wis. 838. 

S3 C.J. p 1045 note 48 [aJ. 

Evidence held not to Justify refor- 
matiou 

Conn.—^Baldwin v. St Paul Fire & 
Marine Ina Co., 26 A.2d 786, 129^ 
Conn. 146. 

HI.—Seery v. Catholic Order of For¬ 
esters, 176 Ill.App. 307. 
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mium and payment thereof,* the risk covered,^ the and provisions of the policy,warranties and rep- 
term and duration of risk,io the amoimt or pay- resentations,i3 and, likewise, where reformation has 
ment of benefits or other funds,^! the conditions 

Or.—^Massachusetts Protective Ass’n I Evideaoe held not to Jnstiiy' refer- [ Life Ins. Co., 1 N.W.2d 908, 140 
V. Palmer, 18 P.2d 586, 141 Or. matton Neb. 756. 
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Wash.—Bjorklund v. Continental 

Casualty Co., 297 P. 165, 161 Wash. 
340. 

8. Evidence held not persuasive 

In action by insurer to reform 
life policy for mutual mistake, fact 
that science of insurance required 
that In order that policy may ma¬ 
ture at certain age, payment of pre¬ 
miums had to be made every year 
until insured reached that age, was 
not persuasive evidence that insured 
knew a mistake had been made in 
improperly drawn policy where in¬ 
sured w€Ls not an actuary, but an un¬ 
trained la3anan.—(New York Life Ins. 
Co. V. Dickensheets, 193 P.2d 649, 166 
Kan. 159. 

Evidence held to justify reformation 

U.S.—^Donnelly v. Northwestern Life 
Ins. Co., C.aA.Tex., 69 P.2d 46, 
certiorari denied 63 S.Ct. 87, 287 
U S. 638, 77 L.Bd. 663. 

Mass.—^Fireman's Fund Ins. Co. v. 
Shapiro, 190 N.B. 741, 286 Mass. 
677. 

Evidence held not to Justify refor- 
matiooL 

U.S.— B, Clemens Horst Co. v. Fed¬ 
eral Mut Liability Ins. Co., D.C. 
Mass., 33 F.Supp. 698—^Metropoli¬ 
tan Life Ins. Co. v. Asofsky, D.C. 
N.J., 38 F.Supp. 464. 

Kan.—^New York Life Ins. Co. v. 
Dickensheets, 193 P.2d 649, 165 
Kan. 159. 

9. Evidence was held to establish 

that insured was given reason to be¬ 
lieve that he 'was covered in his 
usual normal activities as an officer 
in the air force, so that the nsk 
would not be limited by an aviation 
limitation clause.—^Broidy v. State 
Mut Life Assur. Co. of Worcester, 
Mass., C.AN.Y., 186 F.2d 490. 
Evidence held to justify reformation 
U.S.—Ohio Casualty Ins. Co. v. Cal¬ 
laway, C.C.A.Okl., 134 F.2d 788— 
Preferred Acc. Ins. Co. of New 
York V. Onali, C.C.A3£inn., 126 F. 
2d 680—Ohio Cas. Ins. Co. v. Calla¬ 
way, D.C.Okl., 45 F.Supp. 586, af¬ 
firmed, C.C.A., 134 P.2d 788. 

Cal.—Cantlay v. Olds & Stoller In¬ 
ter-Exchange, 7 P.2d 396, 119 Cat 
App. 606. 

Iowa.—Sargent v. American Ins. Co. 
of Newark, N. X, 263 N.W. 613, 
218 Iowa 430. 

Ky.—^U. S. Fidelity & Guaranty Co. 

V. Breslin, 49 S.W.2d 1011, 243 Ky. 
734. 

Wis.—^Pouwels V. Cheese Makers 
Mut Cas. Co., 37 N.W.2d 869, 255 
Wis. lOL 


U.S.—Swede v. Metropolitan Life 
Ins. CO., C.C.A.FIa.. 94 F.2d 124— 
Kelly-Dempsey & Co. v. Century 
Indemnity Co., C.C.A.Okl., 77 P.2d 
85—^Axt V. London & Xisncashire 
Indem. Co. of America, D.C.Wis., 
42 F.Supp. 1013, affirmed, C.C.A., 
131 P.2d 370—^Herzbergs. Inc., v. 
Ocean Acc. & Guarantee Corp., D. 
C.Neb., 42 F.Supp. 62, affirmed, C. 

C. A., 132 F.2d 438. 

Cal.—American Bldg. Maintenance 
Co. V. Indemnity Ins. Co. of North 
America, 7 P.2d 305, 214 Cal. 608 
— ^Talt V. Atlas Assur. Co., 137 P.2d 
483, 58 Cal.App.2d 696. 

Ga.—^Yablon v. Metropolitan Life 
Ins. Co., 38 S.E.2d 634, 200 Ga. 693. 
Ky.—^Hensley v. Prudential Ins. Co. 
of America. 177 S.W.2d 671, 296 
Ky. 469—Life & Cas. Ins. Co. of 
Tennessee v. Deaton, 120 S.W.2d 
1033, 276 Ky. 151. 

Minn.—Langford Elec. Co. v. Em¬ 
ployers Mut Indem. Corp., 297 N. 

W. 843, 210 Minn. 289. 

N.Y.—Cayne Builders v. Maryland 
Cas. Co., 8 N.Y.S.2d 61, 265 App. 
Div. 976, reargument denied 9 N. 
Y.S,2d 681, 256 App.Div. 818, ap¬ 
peal denied 19 N.B.2d 684. 280 N.Y. 
849—^First Nat Bank & Trust Co. 
of Port Chester v. New York Title 
Ins. Co., 12 N.Y.S.2d 703, 171 Misc. 
854—^DeLia v. American Mut Lia¬ 
bility Ins. Co. of Boston, 43 N.Y.S. 
2d 168. 

S,C.—^Brown v. Volunteer State Life 
Ins. Co., 48 S.E.2d 507, 212 S.C. 
537. 

53 C.X p 1046 note 49 [aj. 

10. Evidence held to justify refor¬ 
mation 

U.S.—^Kansas City Life Ins. Co. v. 

Cox, C.C.A.Tenn., 104 F.2d 321. 
Iowa.—Jorgensen v. Allied Mut Cas¬ 
ualty Co., 5 N.W.2d 167, 232 Iowa 
166. 

Okl.—^Prudential Fire Ins. Co. v. 

Stanley, 131 P.2d 88, 191 Okl. 606. 
63 C.X p 1045 note 50 [a]. 

Evidence held not to justify refor¬ 
mation 

U.S.—^Henning v. Jefferson Standard 
Life Ins. Co„ C.C.A.Tex., 129 F.2d 
225—Ohio Can. Ins. Co. v. Murphy, 

D. CJKy.. 28 F-Supp. 262. 

Gra.—^Boswell v. Gulf Life Ins. Co., 
29 S.E.2d 71, 197 Ga. 269. 

Ky,—Sutherland Bros. v. Travelers* 
Ins. Co., 54 S.W.2d 340, 246 Ky. 
756. 

La.—Thalsheimer v. Pacific Fire Ins. 

Co., App., 176 So. 326. 

63 C.J. p 1045 note 50 [b]. 

IL Evidence held to justify refor¬ 
mation 

Neb.—Neary v. General American 
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Evidence hdd not to justify refor¬ 
mation 

Mo.—^Dutton V. Prudential Ins. Co. of 
America, 193 S.W.2d 938, 238 Mo. 
App. 1058. 

N.Y.—^Porter v. Commercial Cas. Ins. 
Co., 54 N.B.2d 353, 292 N.Y. 176, 
motion denied 56 N.E.2d 122, 292 
N.Y. 717. 

Ohio.—^McLain v. Massachusetts Mut 
Life Ins. Co.. 13 Ohio Supp. 108. 

12. Evidence h^d not to preclude 
reformation 

Mo.—‘Knotts V. Sentinel Life Ins. Co., 
67 S.W.2d 798, 228 MoA.pp. 363. 

Evidence held to justify reformation 

U.S.—Cohen v. Globe Indem. Co., D. 
C.Pa., 48 F.Supp. 1. 

Iowa.—^Lankhorst v. Union Fire Ins. 
Co., 20 N.W.2d 14, 236 Iowa 838— 
Mortenson v. Hawkeye Cas. Co., 
12 N.W.2d 823, 234 Iowa 430— 
Green v. Phoenix Ins. Co. of Hart¬ 
ford, Conn., 253 N.W. 36, 218 Iowa 
1131. 

N.J.—^Nazzarro v. Globe & Republic 
Ins. Co. of America, 12 A.2d 697, 
127 N.J.Bq. 279. 

S.C.—Central Ice Cream & Candy Co. 
V. Home Ins. Co.. 171 S.B. 797, 171 
S.C. 162. 

53 C.J. p 1045 note 51 taj. 

Evidence held not to justify reforma¬ 
tion 

U.S.—^Equitable Life Assur. Soc. of 
U. S. V. Aaron, C.C.AOhIo, 108 F. 
2d 777—^Donohue v. New York Life 
Ins. Co., D.C.Conn., 88 F.Supp. 694. 

Iowa.—'Knott v. Lincoln Nat Life 
Ins. Co., 290 N.W. 91, 228 Iowa 143. 

Mo.—^McFaw Land Co. v. Kansas 
City Title & Trust Co., 211 S.W.2d 
44, 367 Mo. 797. 

Neb.—^Beideck v. National Fire Ins. 
Co., 296 N.W. 873, 139 Neb, 171. 

N.J.—^Lento v. Fldelity-Phenix Fire 
Ins. Co., 8 A.2d 822, 126 N.J.Eq. 
331. 

Tex.—^Home Ins. Co., New York, v. 
Privitt, Civ.App., 120 S.W.2d 294, 
error dismissed. 

58 C.X p 1045 note 51 [b]. 

18. Evidence held to justify refer- 
mation 

Miss.—St Paul IFire & Marine Ins. 
Co. V. Loving, 140 So. 727, 163 Miss. 
114. 

53 C.J. p 1045 note 52 [aj. 

Evidence held not to justify reforma¬ 
tion 

N.J.—^Metropolitan Life Ins. Co. v. 
Kanter, 7 A.2d 288, 126 N.J.Eq. 1, 
affirmed 11 A.2d 29, 127 N.J.Eq. 16 
—^New York Life Ins, Co. v. Kan¬ 
ter, 7 A2d 288, 126 N.J.Bq. 1, af¬ 
firmed 10 A.2d 738, 127 N.J.Eq. 17 
—Prudential Ins. Co. of America v. 
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been sought as to the concurrent insurance clause,^^ 
the cancellation clause,^5 loss payable where prop¬ 
erty insured was mortgaged,!® or the transfer or as¬ 
signment of insurance.!"^ 

The probative force of a prior policy, in a suit 
to reform a second policy for which it was sur¬ 
rendered, goes no further than the extent to which 
it may tend to prove that there was a mistake in 
the second policy.!® The probative force of evi¬ 
dence submitted to establish the age of one insured 
under a life insurance policy has been adjudicat¬ 
ed.!® An application for insurance is entitled to 
great weight in determining intention of the par¬ 
ties in suit to reform an insurance policy.®® 

§ 85. Trial or Hearing 

a. In general 

b. Submission of issues to jury 

c. Nonsuit, dismissal, and direction of 

verdict 

d Verdict of jury or findings of court 


a. In Gtoeral 

The trial of a suit In equity to reform a written In- 
strument ordinarily proceeds according to the general 
rules of equity practice. 

In so far as the jurisdiction of an action to re¬ 
form a written instrument on the ground of mutual 
mistake or mistake and fraud or inequitable con¬ 
duct is in equity, the trial or hearing must pro¬ 
ceed according to the general rules of equity prac¬ 
tice,®! but in those jurisdictions where, under stat¬ 
utory or code provisions, the court exercises the 
functions of law and equity at the same time a 
written instrument may, on proper pleadings, be 
reformed on the trial of a case in which the mis¬ 
take is shown.®® Where reformation of a deed is 
sought by one whose right to sue is based on his 
status as a legatee under a will which has not been 
probated, litigation relating to the probate of such 
will should be determined before the reformation 
suit is tried.®® 

In determining whether a written instrument ex- 


Kanter, 7 A.2d 288. 126 N.J.Ba. 1. 
affirmed Prudential Ins. Co. v. Kan- 
ter. 11 A.2d 261. 127 N.J.Eq. 18. 

53 C.J. p 1(H5 note 52 [b]. | 

14. Evidence to justify refor- 

snation, 

S.C.—Aiken Petroleum Co. v. Nation¬ 
al Petroleum Underwriters of 
Western Millers Mut. Fire Ins. Co. 
of Kansas City. Mo.. 36 S.EL2d 
880. 207 B.C, 236. 

53 C.J. p 1045 note 53 Ca]. 

Evidence lidd not to justify refor¬ 
mation 

U-S.—Morrison-Knudsen Co. v, Phoe¬ 
nix Ins. Co. of Hartford, Conn., C. 
A.Ark.. 172 F.2d 124. 

53 C.J. p 1045 note 53 [bj. 

15. Mo.—^^tna L. Ins. Co. v. Ameri¬ 
can Zinc, etc., Co., 154 S.W. 827. 
169 MoJLpp. 550. 

53 C.J. p 1045 note 54. 

18. Mo.-—Travelers' Ins, Co. v. Mis¬ 
souri Farmers' Mut Tornado Ins, 
Co., 78 S.W.2d 518. 229 MoJi.pp. 
542. 

Evidence held to justify reformation 
U.S.—^Day v. Fireman's Fund Ins. 

Co., aC.A.Ga.. 67 F.2d 257. 

Ark.-—Connecticut F. Ins. Co. v. 
Wisrginton, 203 S.W. 844. 134 Ark. 
152. 

Miss.—Litltz Mut Ins. Co. v. Miller, 
50 So.2d 221, 210 Miss. 648. 

Va.—^Dickenson County Bank v. Hoy- 
ad Exchangre Assur. of London. 
England, 160 S.E. 13. 157 Va. 94. 
76 A.LJEt 1209. 

EylAe^M h^ not to justify refor- 
'mation 

U.Sw'^Banco Commercial De Puerto 
' ftlao V. Hoyal Exchange Assiir. 
'corporation, C-CAJPaerto Hico, 71 
965 . 


I Mo.—Travelers' Ins. Co. v. Missouri 
Farmers' Mut Tornado Ins. Co., 78 
S.W.2d 518, 229 MoAlPP. 542. 

53 C.J. p 1045 note 55 [b]. 

17. Evidence held to justify refor¬ 
mation 

Ark.—Coming Bank & Trust Co. v. 
Poster, 74 SJW.2d 797, 189 Ark. 
655. 

Pa.—Kratsas v. Mugianls, 188 A. 
290, 324 Pa. 452. 

Evidence held not to justify refer- 
mation 

U.S.—^Edner v, Mathews, D.C.Pa., 58 
P.Supp. 486, affirmed, C.C.A-, 161 P. 
2d 835, certiorari denied 66 S.Ct 
965, 327 U.S. 807, 90 KBd. 1031, 
two cases. 

Miss.—St Paul IF., etc., Ins. Co. v. 
McQuaid, 75 So. 255, 114 Miss. 
430. 

N.J.—^Riggin v. Cumberland Nat 
Bank of Bridgeton, 4 A.2d 285. 125 
N.J.Eq. 221. 

18. Iowa.—^Knptt v. Lincoln Nat 
Life Ins. Co., 290 N.W. 91, 228 
Iowa 143. 

19. N.J.—^Metropolitan Life Ins. Co. 
V. Kanter. 7 A.2d 288, 126 N.J.Bq. 
1, affirmed 11 A.2d 29, 127 N.J.Ba. 

16— New York Life Ins. Co. v. Kan¬ 
ter. 7 A.2d 288, 126 N.J.Eq. 1, af¬ 
firmed 10 A.2d 733, 127 N.J.Bq. 

17— ^Prudential Ins. Co. of America 
V. Kanter, 7 A.2d 288, 126 N.J.Bql 
1, affirmed Prudential Ins. Co. v. 
Kanter, 11 A.2d 261, 127 N.J.Eq. 18. 
Evidence htid to Show true a^e 

and misstatement thereof. 

U.S.—^Metropolitan Life Ins. Co. v. 
- Brown, D.CLMass., 45 F.Supp. 728— 
New York Life Ins. Co. V. Aron- 
ison, DXXPa., 88 F.Supp. 687. 
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N.J.—^Metropolitan Life Ins. Co. v. 

Levy, 30 A.2d 671, 133 N.JJEa. 77. 
Evidence hold insufficient 
N.J.—^Metropolitan Life Ins, Co. v. 
Kanter, 7 A2d 288, 126 N.J.Eq. 1, 
affirmed 11 A.2d 29, 127 N.J.Eq. 16 
—New York Life Ins. Co. v. Kan¬ 
ter, 7 A2d 288, 126 N.J.Bq. 1, af¬ 
firmed 10 A.2d 783, 127 N.J.Ba. 17. 
—^Prudential Ins. Co. of America 
V. Kanter, 7 A.2d 288, 126 N.J.Bq. 
1, affirmed Prudential Ins. Co. v. 
-Kanter, 11 A.2d 261, 127 N.JJBq. 18. 

20. Mo.—^Peterson v. Common-vealth 
Casualty Co., 249 S.W. 148, 212 
Mo.App. 434.* 

2L Vt.—Ward v. Lyman, 188 A. 892, 
108 Vt 464—Goodenough v. Mc¬ 
Gregor, 181 A. 287, 107 Vt 624. 
Wash.—^Rapp v. Bills, 129 P.2d 646, 
14 Wash.2d 659. 

Theory of case 

Action by lessors, in effect one to 
reform an ore and mining lease, 
based on fraud, accident or mutual 
mistake, in that lease did not con¬ 
tain an agreed provision entitling 
lessors to payment for value of trees 
on leased property if lessees uproot¬ 
ed them, should have been tried on 
law of mutual mistake, accident or 
fraud, and trial on theory of unlaw¬ 
ful removal by lessees-asslgnees of 
trees was error.—Amerlccin Rolling 
Mill Co. V, Hassell, Tex.ClvApp' 234 
S.W.2d 290. 

Elimination of issue 

V. Gingerich, Com*Pl., 
52 York Leg.Rec. 202, affirmed 14 
A.2d 623, 141 PaJSuper. 298. 

22. Tex.—^Delaware Ins. Co. v. Hill, 
CIvAlPP., 127 S.W. 288. 

23. M i c h .—Scott V. Grow, 3 N.W. 2d 
254, 301 Mich. 226, 141 A,L.R.* 819. 
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pressed the actual agreement of the parties, it is 
the duty of the trial court to look not only to the 
wording of the instrument as signed by the parties, 
but also to the relationship of such parties, the 
subject matter of the instrument, the usages of the 
business, the surrounding facts and circumstances 
attending the execution of the instrument, and its 
interpretation by the parties.^^ Due consideration 
must also be given by the court to all matters of 
defense properly presented and proved in the ac- 

tion.26 

b. Submissionof Issues to Jury 

Ordinarily the Issues and evidence In an action for 
reformation of an Instrument may be submitted to a 
Jury for determination when the evidence tends to make 
out a case for reformation. 

In an action for reformation of an instrument, 
ordinarily the issues of fact may be submitted to 
the jury when the evidence tends to make out a 
case for reformation,even though it is conflict- 
ing.27 However, only issues or questions of fact 


§ 85 

should be submitted to the jury in an action for 
reformation,28 not issues of law,29 such as the 
question of reformation itself as distinguished from 
the issue of fact on the determination of which the 
relief is to depend.80 WTiether the evidence in 
such an action meets the standard to justify its 
submission to the jury is a question of law for 
the court,81 and it is for the court to say as a mat¬ 
ter of law whether the facts found justify refor- 
mation,82 but on submission of the issues to the 
jury the court can only lay down the proper rule 
as to the character of the proof required to justify 
reformation, it being for the jury to determine 
whether the testimony meets the requirement,^^ 
and it is improper in such a case for the court 
to invade the province of the jury in this respect 
by charging that the evidence is not strong, clear, 
and convincing or does not otherwise measure up 
to the standard required.8^ 

Such questions as the actual agreement or intent 
of the parties,85 accident or mutual mistake,8 8 


24. Mo.—St. Louis 221 Club v. Mel¬ 
bourne Hotel Corp., App., 227 S.W. 
2<i 764. 

25. U.S.—Tejas Development Co. v. 
MoGougli Bros., C.C.A.Tex., 166 P. 
2d 276, motion granted on other 
grounds 167 P.2d 268. 

26. Ky.—Hauck v. Llllick, 92 S.W. 
2d 829, 263 Ky. 326—Hauck v. Lll¬ 
lick, 70 S.W.2d 958, 254 Ky. 6. 

N.C.—Ollis V. Board of Education of 
Avery County, 187 S.E. 772, 210 N. 
a 489. 

Okl.—Ambrose v. Province, 300 P. 
758, 150 Okl. 120. 

Tenn.—Norris v. Monarch Fire Ins. 

Co., 177 S.W.2d 831, 180 Tenn. 660. 
Tex.—Yeager v. St. Paul Fire & Ma¬ 
rine Ins. Co., ClvAjpp., 166 S.W.2d 
939, error dismissed—Olvey v. 
Jones, CivJLpp., 134 S.W.2d 845, af¬ 
firmed 156 S.W.2d 977, 137 Tex. 639. 
53 C.J. p 1046 note 78. 

Submission of Issues to Jury in equi¬ 
ty actions see Equity S 495 et seq. 
Evidence held Insufficient to go to 
Jury 

Pa.—^Brandolini v. Grand Lodge of 
Pa., Order Sons of Italy in Amer¬ 
ica, 56 A.2d 662, 358 Pa. 303. 

Tex.—^Texas’ Co. v. Cain, Civ-App., 
177 S.W.2d 251, error refused— 
Camden Plre Ins. Ass’n v. Clay 
Lumber Co., Civ.App., 81 S.W.2d 
211, error dismissed—Huey v. 
American Nat. Ins. Coi., CivjVpp., 45 
S.W.Bd 340, reversed on other 
grounds American Nat. Ins. Co. v. 
Huey, Com.App., 66 S.W.2d 690— 
Humble Oil & Refining Co. v. Luth¬ 
er, Civ.App.. 40 S.W.2d 865. 

53 CJ*. p 1046 note 78 [b]. 

27. N.C—^EJvane v, Cowan, 139 S.B. 
434, 134 N.C i7S. 


28. N.Y.—^Rubensteln v. Radt, 119 
N.T.S. 1143, 134 App.Div. 966, ap¬ 
peal dismissed 91 N.E. 1119, 197 
N.Y. 657. 

Issues not raised by pleadings 
N.C.—^Minor v. Minor, 62 S.E.2d 60, 
232 N.C. 669. 

29. N.Y.—Rubenstein v. Radt, 119 
N.Y.S. 1143, 134 AppDiv. 966, ap¬ 
peal dismissed 91 NJS. 1119, 197 
N.Y. 667. 

30. N.Y.—Rubenstein v. Radt, su¬ 
pra. 

53 CJ. p 1046 note 8L 
3L Pa.—^Brandollni v. Grand Lodge 
of Pa., Order Sons of Italy In 
America, 56 A.2d 662, 358 Pa. 303. 
32. U.S.—Rock-Ola Mfg. Corp. v. 
Pilben Mfg. Co., CCJLMinn., 168 
F.2d 919, certiorari dismissed 69 
S.Ct 143, 335 U.S. 855, 93 L.Ed. 
403, certiorari denied 69 S.Ct 249, 
335 U.S. 892, 93 L.Ed. 430. 

Colo.—Jones v. Dappen, 146 P. 118, 27 
ColoA^pp. 21. 

Pa.—Schettiger v. Hopple. 3 Grant 
54, 

Tex.—Reliance Ins. Co. v. Pruitt, Civ. 
App., 94 S.W.2d 833, error dis¬ 
missed. 

83. N.C.—Hardin v. Myers, 147 S.B. 
624, 197 N.C 775—Archer v. Mc- 
Lure. 81 S.B. 1081. 166 N.C. 140, 
Ann.Cas.l916C 180. 

53 C.J. p 1047 note 96. 

84. N.C-^ones v. Warren, 46 S.B. 
740, 134 N.C 390. 

Weight or dharaoter of evldenoe 
bearing on issues submitted dear, 
strong, and convincing Is for the 
Jury.—<)llis v. Board of Education of 
Avery County, 187 SJB.'772. 210 N.C 
489—M.' P. Hubbard Co. v* Eocene, 

1165 S.SI 347, 203 N.C. 205. :. 
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35. N.C.—^Robinson v. Benton, 161 
S.E. 208. 201 N.C. 712. 

Tex.—Olvey v. Jones, 156 S.W.2d 977, 
187 Tex. 639—Gaither v. Gaither, 
Clv.App., 234 S.W.2d 135, error re¬ 
fused no reversible error—^Yeager 

V. St Paul IFire & Marine Ins. Co., 
CIvAlPp., 166 SW.2d 939, error dis¬ 
missed—Thomas v. Baptist Foun¬ 
dation of Texas, Civ.App., 123 S. 

W. 2d 440, error dismissed. Judg¬ 
ment correct—^Robertson v. Dun¬ 
can, Clv,App., 71 S.W.2d 597, error 
dismissed 76 S.W.2d 875, 124 Tex. 
40, modified on other grounds Dun¬ 
can V. Robertson, 105 8.W.2d 214, 
129 Tex. 637. 

38. Kan .—New York Life Ins. Co. v. 
Dickensheets, 193 P.2d 649, 165 
Kan: 159. 

Ky.—Hauck v. Llllick, 92 S.W.2d 329, 
263 Ky. 326—Hauck v. 70 

S.W.2d 968, 254 Ky. 6. 

Mass.—^Levin v. Bernstein, 169 N.EL 
480, 269 Mass. 542. 

N.Y.—^Male Choir Bavaria v. Concor¬ 
dia Fire Ins. Co. of Milwaukee, 13 
N.Y.S.2d 689, 257 App.Div. 1080. 
N.C.—^Life Ins. Co. of -Yirginla v. 
Edgerton, 174 S.B. 96, 206 N.C. 402r 
—^M. P. Hubbard & Co. v. Home^ 
169 S.E 638, 204 N.C 740—^M. P. 
Hubbard & Co. v. Home, 166 S.E. 
347, 203 N.C. 205—Robinson v. Ben¬ 
ton, 161 S.E 208, 201 N.C 712— 
Alexander v. Vlrginia-Carolina 
Joint Stock Land Bank, 160 S.E 
460. 201 N.C. 449.' 

Tex.—Yeager v. St Paul Fire & Ma¬ 
rine Ins. Co., CIvAlPp., 166 S.W.2d 
989, error dismissed—^Tbon^ v. 
Baptist Foundation of Texas, Clv. 
App., 123 S.W.2d 440, error dfen 
jttfissed, judgment oorrectr-^McKen- 
zie V. Grant, ClvjApp., 93 EW.iKd 
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fraudj^*^ negligence in not discovering mistake, 
acquiescence in, or ratification of, the mistake after 
its discovery,39 waiver and estoppel,^9 and laches^^ 
are questions of fact for the jury. 

The issues should be sufl5.ciently comprehensive to 
enable the parties to present all matters material 
to the case,^3 should be clearly presented in 
the instructions,^3 which should not ignore any ma¬ 
terial factor on which the right to reformation de- 
pends,^^ but which, however, need not charge on 
immaterial matters.^^ in the subjoined notes are 
listed cases in which may be found instructions 
which have been held proper^® or improper.-^^ 

c. Nonsuit, Dismissal, and Direction of Verdict 

Under codes and practice acts a nonsuit may be 
granted In an action for reformation of an Instrument 
where the evidence Is insufficient to warrant its sub¬ 
mission to the Jury. 

While it has been said that there is no such thing 
as technical nonsuit in a strictly equitable action for 
reformation of an instrument where the evi¬ 


dence fails to justify reformation defendant may, 
at the close of plaintiffs case, submit the cause 
to the court for decision 9 and, under codes and 
practice acts, where the evidence is not sufficient 
to warrant its submission to the jury a nonsuit may 
be granted.^® If the court deems the equitable is¬ 
sue decisive and conclusive in favor of defendant 
it may dismiss the action without submission of 
the other issues to the jury,5i or a demurrer to the 
evidence may be sustained,or the court may 
submit the evidence to a jury with binding instruc¬ 
tions as to its insufficiency,53 or a verdict may be 
directed,54 according to the local practice. A dis¬ 
missal or nonsuit should not be granted, however, 
if the party seeking relief submits evidence which 
prima facie proves every material fact charged, 
without at the same time disproving his right to 
the relief sought by establishing the existence of 
other undisputed facts which bar recovery,®^ and 
a demurrer to the evidence should not be sustained 
where the evidence is sufficient to justify its sub¬ 
mission to the jury or will support a judg^ent.5<> 


1160, error dismissed—American 
State Bank & Trust Co. v. Jasper- 
son, Civ.App., 69 S.W.2d 824. 

53 C.J. p 1047 note 98. 

37. XJ.S.—Westinshouse Electric & 
Mfg. Co. v. Tri-City Radio Elec¬ 
tric Supply Co., C.C.A.Iowa, 23 P.2d 
628. 

Ean.—^Phillips v, Hartford Acc, & 
Indem. Co,, 142 P.2d 704, 167 Kan. 
581. 

N.Y.—^Male Choir Bavaria v. Con¬ 
cordia Eire Ins. Co. of Milwaukee, 
13 N.T.S.2d 689, 257 App.Div. 1030. 

N.C.—^M. P. Hubbard & Co. v. Home, 
165 S.B. 347, 203 N.C. 205. 

Tex.—^McKenzie v. Grant, Civ.App., 
93 S.W.2d 1160, error dismissed. 

38. Ga.—Sweatman v. Dailey, 133 S. 
R 257, 162 Ga. 295. 

53 C.J. p 1047 note 1. 

XTeglig^eiLoe in wrltinff agreement 

N.Y.—^Miale Choir Bavaria v. Concor¬ 
dia Fire Ins. Co. of Milwaukee, 13 
N.Y.S.2d 689, 267 App.Dlv. 1030. 

39. Tex.—Olvey v. Jones, 156 S,W. 
2d 977, 137 Tex. 689. 

4a Tex.—^Yea^rer v. St Paul B^re & 
Marine Ins. Co., Civ.App., 166 S. 
W.2d 939, error dismissed. 

41. Tex.—^McKenzie v. Grant Civ. 
App., 93 S.W.2d 1160, error dis¬ 
missed. 

53 CJr. p 1047 note 2. 

42. Mass.—Page v, Higgins, 22 NJB3. 
63, 150 Mass. 27, 5 DJtA, 162, 

53 OJ. p 1047 note 89. 

43. Tex.—Metcalfe v. Lowenstein, 
81 S,W. 362. 35 Tex.Civ.App. 619. 

58 CU. p 1047 notes 91-94. 

44. —Metcalfe v. Lowenstein, 
81 S.W. 882, 35 Tei.CivJlpp. 619. 

68 p 1047 note 91. 


48. Ga—^Long v. Gilbert 66 S.B. 

894, 133 Ga 691. 

53 C.J. p 1047 note 92. 

Be^nested instmctioiis properly re- 
ftised 

Ga—Cantrell v. Kaylor, 45 S.R2d 
646, 208 Ga 167. 

46. Ga—^McCullough v. Kirby, 61 
S,E,2d 812, 204 Ga 738—Volunteer 
State Life Ins, Co. v, Powell-White 
Co., 26 S.R2d 815, 196 Ga 372. 

N.C .—Lu Harvey & Son Co. v. Rouse, 
166 SR 714, 208 N.C. 296—McRae 
V, Pox, 117 S.R 396, 186 N.C. 843. 
53 C.J. p 1047 note 93. 

As to weight and snfflotency of evU 
dence 

Ga—Cain v. Yamadore, 166 S.E. 216, 
171 Ga 497. 

53 C,J. p 1047 note 93 [d], 

47. Ga—Cantrell v. Kaylor, 45 S.B. 
2d 646, 203 Ga 157—Stovall v. -New 
York Underwriters Ina Co., 185 S. 
E. 241, 182 Ga 163. 

N.C.—^Eggleston v. Quinn, 188 S.R 
74, 210 N.C. 666—M, P. Hubbard & 
Co. V. Home, 166 S.R 847, 203 N.C. 
-206. 

53 C.J. p 1047 note 94. 

48. Mont—^Morrison v. Jones, 77 P. 
507, 31 Mont 154. 

49. Mont—Morrison v, Jones, supra 

sa N.C.—Cromwell v. Logan, 146 S. 

E. 238, 196 N.C. 588. 

53 C.J. p 1048 note 7. 

Vague and equivocal evldeaoe 
Ga—Watkins v, Watkins, 2 S.E.2d 
63, 187 Ga 731. 

Tlheertaiaty as to intent 
In suit to reform deed which de¬ 
scribed lands not owned by grantor, 
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wherein the evidence was insufficient 
for court to determine correctly the 
exact tract of land which parties In¬ 
tended to transfer, suit was required 
to be dismissed as of nonsuit so as 
to leave the parties in status quo.— 
Coussons V. Smythe, LaApp., 178 So. 
667. 

51. N.H.—^McLane v. C. H. Robinson 
Co., 65 A.2d 878, 96 N.H, 447. 

63 C.J. p 1048 note 8. 

Where allegations in bill are not 
sustained by the evidence, the prop¬ 
er relief is dismissal of the bill. 

La—^Bennett v. Robinson, App., 25 
ISo.2d 641. 

Mass.—Grennan v. Murray-Miller 
Co., 138 N.R 591, 244 Masa 336. 

62. Blan.—Curran v. Buckles, 201 P. 
1095, 109 Kan. 761, 

53. Pa—Phillips V. Meily, 106 Pa 
536. 

53 C.J. p 1048 note 10. 

54. Ga—^Parker v. Fisher, 59 S.R2d 
715, 207 Ga 3. 

Tex.—Duncan v. Robertson, 106 S.W. 

2d 214, 129 Tex. 637. 

63 C.J. p 1048 note 11. 

55. Ga—^Davls v. Brown A Sons 
Lumber Co., 82 S.B.2d 258, 198 Ga 
486. 

Oouxt ahould file written findings, 
conclusions and order for judgment. 
—Czanstkowskl v. Matter, 6 NjW.2d 
629, 213 Mina 257. 

56. Okl.—Ambrose v. Province, 800 
P. 758, 160 Okl. 120—Twin City 
Fire Ins. Co. of Minneapolis, Mina, 
V. (First Nat Bank, 292 P. 833, 146 
Okl. 293. 
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Where the pleadings and evidence in the case raise 
issues of fact for the jury, a verdict should not be 
directed and direction of a verdict in favor 
of one party is improper where such a verdict, if 
returned by the jury without a direction, w’ould 
have been without competent evidence to sustain 
it.68 

On opening statement of counsel. In an action 
for reformation of a contract and recovery there¬ 
on as reformed, the complaint cannot be dismissed 
on the opening statement of counsel which includes 
a request for reformation if necessary, where 
an issue on the question of reformation is raised by 
the general denial in the answer.53 

d. Verdict of Jury or Findings of Court 

The verdict of a Jury In a suit for reformation of an 
instrument Is merely advisory where the trial by Jury 
Is discretionary with the court. The findings of the 
court should cover all the material issues. 

Following the general rule discussed in Equity § 
510, in the absence of constitutional or statutory 
provision to the contrary a verdict in a suit for 
the reformation of a written instrument is merely 
advisory, where the trial by jury is not a matter 
of right but is discretionary.A verdict which 
is uncertain and indefinite is not sufficient on which 
to rest a decree of reformation.®^ 


Findings of court. Pursuant to general rules, 
the findings of the court should cover all the ma¬ 
terial i'ssues,®8 be responsive to the pleadings,®® be 
consistent one "with another,®** and be such as will 
support the conclusions of law®® as well as the de¬ 
cree granting or refusing reformation, as consid¬ 
ered infra § 89. Findings as full and specific as the 
complaint as to the mutual mistake of the parties,®® 
and which are sustained by the evidence,®"^ are 
sufficient While a finding of mutual mistake may 
-be necessary to justify reformation,®® it has been 
held that a ^ecific finding of mutual mistake is 
unnecessary where it is obvious from other find¬ 
ings,®® and a general finding for defendant may be 
sufficient when such finding amounts to a finding 
of facts necessary to support judgment refusing 
relief.*^® A special finding which is outside the 
issue as raised by the pleadings is a mere nullity 
and can give no support to a conclusion of law 
based thereon.^! 

The court by a finding may supply the omission 
of a committee in chancery^® or of a jury^® to find 
all the facts in issue. 

§ 86. Relief Awarded 

a. In general 

b. With respect to pleadings and proof 


57. Tex.^Tea8rer v. St Paul Fire 
& Marine Ins. Co., Civ.App., 166 
S.W.2d 939, error dismissed. 

Verdict for party seeldLiig refmnna- 
tion 

In widow’s suit for reformation of 
deed to her husband, widow’s testi¬ 
mony, showinsr merelynthat she p^d 
part consideration for land deeded, 
and that grantor knew of husband’s 
agreement that widow should have 
an Interest in land, did not author¬ 
ize directed verdict for widow.—Hel¬ 
ton V. Shellnut, 197 S.E. 287, 186 
Ga. 185. 

58. Ga—^Minor v. Fincher, 68 S.E. 
2d 389, 206 Ga 721—Hill v. Ag- 
new, 44 S.E.2d 658, 202 Ga 759. 

59. Wash.—Charada Inv. Co. v. Trin¬ 
ity Universal Ins. Co., 62 P.2d 722, 
188 riycLsh* 325. 

60. ‘ HI.—Dunn v. Heasley, 30 iN’JE.2d 
628, 375 Ill. 43. 

Mont—Krpan V; Central Federal Fire 
Ins. Co., 287 P. 217, 87 Mont 346. 
Pa—Kenny v. McClellan, 7 Phila 
655. 

61. Ga—^Payne.v. :pyea, ,50 Ga 395. 
53 C.J. p 1048 note 15. 

62. Cal.—Auerbach v. Healy, P. 
1157, 174 Cal. 60. 

Estoppel 

Where an estoppel is properly 
raised i|nd urged as a defense, the 

76 C. J.S.—81 


court should consider the matter and 
make fact findings thereon.—Tejas 
Development Co. v. McGough Bros., 
C.C.A.Tex., 165 F.2d 276, motion 
granted on other grounds 167 F.2d 
268. 

63. Cal.—^Meyerstein v. Burke, 222 
P. 810, 193 Cal, 106. 

53 C.J. p 1048 note 18. 

64. Cal.—^Higgins v. Parsons, 8 P. 
881, 65 Cat 280. 

Denial of reqinest for Inconsistent 
flnfllng is proper.—Chabot v. Shiner, 
61 A.2d 791, 93 N.H. 262. 

Findings held not conflicting 
Cal.—Good V. Liindstrom, 181 P.2d 
933, 80 Cal.App.2d 476. 

Mass.—^Eno v. Prime Mfg. Co., 69 
:N^.E.2d 284, 317 Mass. 646. 

Mo.—^Byers v. Buettner, 191 !S,W.2d 
339, 23f MoA.pp. 510. 

65. Cal.—Cole v. Gill, 144 P.2d 24, 
62 Cal.App.2d 1. 

Pa.—^Hess V. Herman, Com.Pl., 28 
Wash.Co. 129. 

Findings h4Ld insnfltcient 
Cal.—Cole V. Gill, 144 P.2d 24, 62 CaL 
App.2d 1. 

66. Cal.—^Newton v. Hull, 27 P. 429, 
-I -90 Cad. 487—^Robertson v. Melville, 

212 P. 723, 60 Cal.App. 364. 

67-,, iid.—r'^alls V. .State, 38 ^T.B. 
177, 140 Ind. 16. , '. 

4 ^ 


Kan.—^Drummond v. Krebs, 55 P. 

478, 8 Kan.App. 180. 

53 C.J. p 1048 note 22. 

68. U.S.—^Tejas Development Co. v. 
McGough Bros., C.C.A.Tex., 165 F. 
2d 276, motion granted on other 
grounds 167 F.2d 268. 

69. Cal.—^Mahony v. Standard Gas 
Engine Co., 202 P. 146, 187 Cal. 899. 

53 C.J. p 1048 note 23. 

Penial of reguest 

In suit to reform deed, where 
court found that deed failed to ex¬ 
press intention of parties, in that 
deed failed to make conveyance sub¬ 
ject to an existing lease, denial of 
request to find whether there was 
fraud, misleading, inequitable or 
sharp conduct on part of grantee, 
was not error, since the finding was 
immaterial.—Chabot v. Shiner, 61 lA. 
2d 791, 93 N.H. 262. 

J70. Ark.—^Morgan v. McCuln, 132 S. 

W. 459, 96 Ark. 612. 

53 C.J. p 1048 note 24. 

TJf. Ind.—Citizens’ Nat. Bank v, 
Judy, 43 N.E. 259, 146 Ind. 322. 

72. Conn.—Knapp v. White, 23 Comx 
529. 

73. iWash.—^Land Mortg. Bapk of 
Korthwcnstem America < Nichol¬ 
son, 64 P. 156, 24 Wash. 258. m'. 
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a. In Q«neral 

fn a proceeding for reformation of an Instrument 
the court may adjudicate and adjust the rights of the 
parties and accord such relief to them as the circum¬ 
stances of the case warrant. 

Where a court of equity has obtained jurisdic¬ 
tion of a bill to reform an instrument it may ad¬ 
judicate and adjust the rights of the parties in¬ 
volved in the transaction and grant such relief to 
them as the circumstances of the case warrant 
Thus, when the court grants reformation of a con¬ 
tract, it may proceed to adjudicate and adjust the 
rights of the parties under the contract as re¬ 
formed,^5 although such rights would have been 
properly determined and such relief awarded in a 
court of law in the absence of the need for refor- 
mation.76 The equity powers of the court are 
exerted on either or both of the contending par¬ 
ties as may be required.'^'^ 

Injunction pendente lite. Where necessary, an 


injunction to preserve the status quo of the parties 
to a contract may be issued pending a suit to re¬ 
form it.78 

Performance of conditions precedent. If the 
equities of the case demand it, correction will not 
be decreed until necessary conditions precedent 
have been carried out.*^^ 

b. With Eespect to Pleadings and Proof 

In accordance with general rules, the relief awarded 
In a proceeding for-reformation of an instrument should 
conform to the pleadings and.proof. 

Under the general rule discussed in Equity § 
604, relief in a proceeding for reformation of an 
instrument is given in accordance with the allega¬ 
tions in the pleading which are supported by co¬ 
gent evidence,^0 and ordinarily relief not requested 
‘cannot be granted.®^ Hence, in the absence of a 
prayer for reformation, if such evident object does 
not appear, reformation cannot be granted.^^ 


74. U.S.—Smith Ensrlneerinff Co. 
(Pennsylvania) v. Pray, C.C.A. 
Mont., 61 P.2d 687, certiorari de¬ 
nied 53 S.Ct. 694. 289 U.S. 733. 77 
L..Ed. 1482. 

Ariz.—^Home Owners* Loan Corp. v. 
Bank of Arizona, 94 P.2d 437. 54 
Ariz. 146. 

Cal.-—McAnlia v. IflldPadden, 183 P. 

870. 43 CaI.App. 506. 

Iowa.—Olsen v. Olsen, 18 N.W,2d 602, 
236 Iowa 313—^Taylor v. Linden- 
mann, 286 N.W. 310, 211 Iowa 1122. 
Mich.—Weinburgh v. Saier, 6 N.W. 
2d 921, 803 Mich. 640—Capitol Sav¬ 
ings & Loan Co. v. 'Standard Sav¬ 
ings & Loan Ass'n of Detroit, 
Mich., 260 N.W. 309, 264 Mich. 560. 
R.I.—^Redelsperger v. Hedelsperger, 
43 A.2d 805, 71 B.L 203. 

Blghte of hULOoent third parson 
Security of holder of vendor*s lien 
note purchasing without notice of 
eguit^es between vendor and purchas¬ 
er should be protected unimpaired, 
even If vendor was entitled to refor¬ 
mation as against purchaser.—^EVa- 
zier V. Hanlon Gasoline Co., Tex.Civ. 
App., 29 S.W.2d 461, error refused. 
Sight pf'possassioin 
Where the right to the possession 
of real estate involved in actietn in 
eguity to reform conveyance of re¬ 
alty depended on principles of equity 
whidh must necessarily be det4iv' 
mined by the court. It was the duty 
of equity court to determine all the 
issues Including the right of posse¬ 
sion.—^McCoy V. Odlminghaixi, 4 N.W. 
2d-fe6. IdiNeb. ^08. 

^ —^Toaeey v. New-York Idfe 

Ins. Co., C.CA.MO.. 102 F.2dL 16. 
certiorari denied 69 S.Ct. 1087, 807 
trumi 161^9—smith BSii 
i^PewissFlvhhla) ' v. 
.Bwt 4/i 


tiorari denied 53 S.Ct 694, 289 U.S. 
733, 77 L.Ed. 1482. 

76- U.S.—Smith Engineering Co. 

(Pennsylvania) v. Pray, supra. 

Money Jndginent 

U.S.—^Toucey v. New York Life Ins. 
Co., C.C.A.MO., 102 P.2d 16, certio¬ 
rari denied 69 S.Ct. 1037, 307 U.S. 
638, 83 L.Ed. 1519. 

77- U.S.—^Toucey v. New York Life 
Ins. Co., supra. 

78. Pa.—^Burns v. Sarkas,^ 61 Pa. 
Dist.&Co. 163, 39 Luz.Leg.Ileg. 

329. 

Doubt as to reformation 
Where the right to, or’ necessity 
for, reformation of a lease is in 
doubt, the status quo of the parties 
to a lease should be maintained by 
injunction, if necessary, pending ac¬ 
tion to reform the lease on thq, 
ground of mistake.—^Burns v. Sarkas. 
supra. 

hCaadatory Sajiuiottoa imprc^er 
D1 »t—U tterback v. Bstill, 224 IlLApp^. 
161. I 

79- Mich.—Champion v. Grand lip¬ 
ids, etc., R. Co., 108 N.W. 1078, 145 
Mich. 676. A 

Wash.—^Hubbard v. Neubert, 287 P. 

718, 135 Wash. 381. 

53 C.J. p 1049 note 83. 

Restoration of status q^uo 

(1) Ordinarily the question of* re¬ 
storing parties to status- quo Is' not 
involved 4n an action for reforma'<- 
tion.—^Peacock v. Bethea, 48 80.^964, 
151 Ala. 141. 

(23 However, ithe facts and ecpii- 
tles in such an action mfiy. call^ for; 
restoration to former rights, mther 
than Mf<wiiiation,*i—Webe/t 'Chilp; 

238 N.W. 203, 265 Mlch.‘»62L 

4i8S- 


80. - Cal.—Tomas v. Vaughn, 146 P. 
2d 499, 63 Cal.App.2d 188. 

Ill.—^Lawndale Nat. Bank v. Carlson, 
35 N.B.2d 434, 311 Ill.App. 246. 

53 O.J. p 1049 note 30. 

81. S.D.—^Littlejohn v. County Line 
Creamery Co., 85 N.W. 688, 14 S.D. 
312. 

Tenn.—O. Bailey & Co. v. Union 
Planters Title Guaranty Co., App., 
232 S.W.2d 309. 

53 C.J. p 1049 note 31. 

Beformation as only r^lef * 

When recovery cannot be, had un- 
dei^ policy as written and assured 
claims that policy does not state true 
contract And seeks to recover on pol¬ 
icy, praying that policy be so re¬ 
formed, reformation Id only relief 
asked and only relief possible.—Ca- 
rew, Shaw & Bemasconi, v. Gepieral 
Cas. Co. of America, 66 P.2d 689, 189 
Wash. 329. ’ 

Fartioular instrument to he reformed 
JCn action to reform certain d^ds 
ajid a mortgage, on ground o{ mu¬ 
tual mistake, court eired In reform¬ 
ing contract between defaulting de¬ 
fendants and answering delfendants, 
where pleadings by no one demanded 
that such '’contract be reformed.— 
■Strack v. Federal Land Bank of Spo- 
katte. Mont., 218 P.2d 1052. 

82i .)‘Ky.—^Life & Casu^ty Ins. Co. of 
Tennessee v. Deaton, 95 S.W.2d 
10, 264 Ky. 507. 

53 C.J. p 1021 note 73. 

Under a Wll for foreolosiu;e, of 
mortgage, with no pra^^er f^r refor¬ 
mation of the description, a court 
cannot reform the mortgage Vh 
C hange* the description.—MorgiH^^ v. 
Meuth, 27 N.W. 609, 6'6'^Milifi. 288. 

Cl» 
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However, reformation may be granted without a 
specific prayer therefor where it is warranted by 
the established facts and there is a prayer for gen¬ 
eral relief.83 So, the reformation of a deed has 
been held to be fairly within a prayer for other 
relief in a suit for injunction involving the deed.®^ 
Where, in addition to a prayer for cancellation of 
an in-strument, a pleading includes a prayer for 
general relief, reformation may properly be al¬ 
lowed and, conversely, under a general prayer 
for relief in an action for refonnation, the striking 
or disregarding of a particular clause in the in¬ 
strument has been allowed, as essential to relief.*® 

§ 87. -To Party Requesting Refonnation 

a. In general 

b. Alternative relief 

c. Incidental or additional relief 

a. In General 

Reformation of the instrument may be granted to 
the party seeking , such reilef by a direction to the ad¬ 
versary to take ail the necessary steps to effect that end. 


If the pleadings and proof in the action estab¬ 
lish the right, reformation of the instrument to 
make it express the true intent of the parties may 
be granted.*^ in such a case the party seeking ref¬ 
ormation may be ccwnmanded to take all the neces¬ 
sary steps to effect that end;** but the form of 
granting relief is not material,** and it is not 
necessary that the relief granted be reformation 
specifically*® since equivalent relief is permissible.*^- 
The relief awarded should, of course, conform gen¬ 
erally to the particular equities involved in the case 
under consideration.** Although the correction of 
a deed may be effected by the terms of the decree 
without requiring a re&cecution of the deed,** or¬ 
dering the execution by a proper person*^ of a 
new instrument in lieu of and to take the place of the 
one sought to be reformed,*® or an additional 
deed,*® or a deed of reconveyance,*^ or the ex¬ 
ecution of sufficient releases** may constitute a 
proper mode of granting relief. Where the court 
has authority to reform a deed with respect to; a 
mistake in the description of the property, the court 
may do full justice by reforming all documents in 
which the error originated** or by reforming all 


83. Colo.—Simpson v. Baber, 220 
P. 286. 74 Colo. 176. 

Wash.—^Ross v. Jones. 24 P.2d 622, 
174 Wash. 205. 

58 C.J. ‘p'l020 not6 71. 

84. I^.J.—^Haslett v. Stephany, 36 A. 
498. 65 !Nr.J.EQ. 68. 

85. Kan.—Hardy v. Ladow, 83 P. 
401, 72 Kan. 174. 

N.T.—Grafton v. Remsen. 16 How.Pr. 
32. 

53 C.J, p 1021 note 76. 

86. Iow€u—Pitchner v. (Fidelity Mut. 
Fire Assoa, 72 N.W. 530, 103 Iowa- 
276. 

87. rtJ.S.—^Toucey v. New. York Life 
Ins. Cb., C.C.A.MO.. 102 F.2d 16. 
certiorari denied 59 S.Ct. 1037, 307 
U.S. 688, 83 L.Ed. 1619, * 

Minn.—^Pettyjohn v. Bowler, 17 N.W. 

2d 82, 219 Minn. 55. 

38. U.S.—Toucey v. New York Life 
Ins. Co., C.C.A.MO., 102 P.2d 16, 
certlox^ri denied 59 S.Ct. 1037, 307 
U.S. €38, 83 L.Bd. 1619. 

89. ,,WL—Fairbanks v. Harvey, 76 A. 
268, 2^9, 83 Yt. 283. 

53 C.J. p 1049 note 35-p 105a note 
43. 

90. Okl.—Robbins v. Warren, 230 

929, r64' Cto. 266. ^ 

91. Okl.-r-Robblns v. Warjren, su] 9 ra. 
53 C.J. Vt -1049 note 36. ... 

Denial of decree of foreoloeiire 
constituted. reformation > of realty 
mortgrage which did not express In- 
tentioa totareleaae* part ♦ of ,property: 
to one of mortgagors on termination 
of payments djio frmtt such znoirtgarr 


gor.—^Realty Inv. Co. v. Higgins, 91 
S.W.2d 1030, 192 Ark. 423. 

Striking provision in. deed 
Where mineral deed reserved over¬ 
riding royalties and rentals to plain- 
tifif-grrantor and grantee gave similar 
deed to his vendee who in turn gave 
pl^ntifl a deed with similar reserva¬ 
tions, and plaintiff brought action to 
quiet title, striking of reservation in 
deed to plaintiff was in effect a refor¬ 
mation of the deed arising because 
of mutual mistake of parties thereto 
and was proper.—^Phillips v. Johnson, 
217 P.2d 520, 202 Okl. 645. 

93. Vt.—ffiblrbajiks v. Harvey, 76 A. 

268, 269, 83 Yt. 283. 

53 C.J. p 1049 note 37. 

Intervening rights of innocent per¬ 
sons 

Where the rights of innocent third 
persons have intervened, such relief 
as may be granted will be limited 
so as not to affect such rights.— 
Sheppard v. Koch, 27 S.W.2d 389, 234 
Ky, 1. 

93. Ala.—^Reddick v. Long, 27 So. 
402, 124 Ala. 260. 

94. Ala.—Weathers v. Hill, 9 So. 

412, 92 Ala. 492,- - ’ 

53 aj. p 1049 note 38. 

96. N.J.—^Italian-Amerlceui Building 
& Loan Ass’n of Passaic County v 
-jRusskd 2i^2d 857, 130 N.J.Eq. 232.^ 
affirmed 28 A.2d 196, 132 N.J.Bq 
j j 81 A - ".I " 

R,I.—^Redelsperger v. Redelsperger, 

; 43l A-M 305, 71 ItL 2Q8. . 

153 €.4. p 1049 note 3.9. 

4^3 


Nature of deed 

Although defendUmt in action to 
reform incorrect deed was willing to 
deliver quitclaim deed, plaintiff was 
entitled to bargain and sale deed as 
demanded showing reformation, 
where there was no claim that de¬ 
fendant had acquired title to any 
portion of premises subsequent to 
delivery of original deed, since bar¬ 
gain and sale deed accomplishes no 
more than quitclaim deed in that it- 
merely transfers grantor's interest.—; 
Foresters of America Home Assjn of 
New York v. Forester Gardens, 5 N. 
Y.S.2d 618, 254 App.Div. 898. 
Surrender of old and issoe of new in- 
stnunent 

Insurer having established that 
double Insurance and disability fea¬ 
tures of life policy were void for 
misrepresentations was held entitled 
to judgment for surrender of policy 
and reissue thereof without such fea/- 
tures, where policy except as to these 
features had become incontestlble.— 
Paulson V4 Montana X*ife Ins. Co., 43 
P.2d 971, 181 Wash. 626. 

96. Ky.—Sheppard v. Koch, 27 S.W. 
2d 389, 234 Ky. 1. 

53 C.J. p 1049 note 40. 

97. Ky.—Sheppard v. supra 

53 C.J. p 1049 note 41. 

98. * Ky.—^Hiatt v. palloway^ 7 Bl 
. Mon. 178. 

53 CJ, p 1049 note 42. 

» /, < 1 V 

99. La.—Haas v. Qs^ot^gsa^ Mercan¬ 
tile'jCopt 2-. j3o,2d tA 197,JL.ai 590-^ 
Louisiana Oil Refining Cpi^poga^iqn 

1 V. Gandy, 121 .So. 123,cl®? 
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documents in which the error was perpetuated,^ 
if rights of innocent thiM persons have not in- 
tervened.^ However, where reformation of the 
last of several deeds involved in a chain of title 
is requested as to a misdescription starting with 
the first and continued in all deeds, and all interest¬ 
ed parties are before the court, the error may be 
corrected and the parties established in their rights 
without correcting each deed in succession.^ 

b. Alternative Belief 

Where reformation Is denied, the court may grant 
alternative or other relief If It has been asked for and 
Is within the pleadings and evidence. 

If a bill is filed solely to correct a mistake in an 
instrument, and relief on that ground is refused, al¬ 
ternative or other relief will not be decreed on 
some other ground but where other relief is asked 
for in the proceeding for reformation such relief 
may be granted,® if within the pleadings and cogent 
evidence given,® unless such other remedy is a 
purely legal one'^ and there is found to be in fact 
no ground for the equitable relief sought,® as dis¬ 
tinguished from a case where the general basis of 
fact on which reformation was sought has been 
made out but for some other reason reformation 
cannot be granted.® However, the exception to 


the rule recognized in some jurisdictions which per¬ 
mits a court of equity to give all the relief to which 
a party may show himself to be entitled although 
the equitable basis of the action has failed, as con¬ 
sidered in Equity § 73, has been recognized in 
proceedings for reformation, so that, although 
reformation is denied, the equity court may hold 
the case for legal relief in order to wind up th-e 
litigation.!® 

c. Incidental or Additional Belief < 

(1) In general 

(2) Measured by instrument as re¬ 

formed 

(1) In General 

A court of equity having acquired Jurisdiction to re¬ 
form an instrument usually may retain it to grant fult 
and proper relief to the party seeking reformation. 

A court of equity having acquired jurisdiction 
to reform an instrument may retain it in order 
that full and proper relief may be granted to the 
party seeking reformation;!! if the pleadings and 
proof establish a right to correction the complain¬ 
ing party may be given all the additional and in¬ 
cidental relief to which he may be entitled either 


Deed to graiito;r 

In action to reform deeds so as 
to describe correctly land involved, 
defense that reformation can be al¬ 
lowed only of the immediate deed 
between the parties and not the prior 
acts of sale was without merit, since 
the fact that plaintiffs were the own¬ 
ers of the property in dispute gsuve 
them the rl£:ht to reform the deed 
by which their author held by hav¬ 
ing the description corrected.—^Kaas 
V. Opelousas Mercantile Co., 2 So. 2d 

3. 197 La. 500. 

1. Utah.—Marks v. Taylor, 63 P. 
897, 65 P. 203, 23 Utah 152, 470. 

Beason. for rule 

The rule in equity is to do noth¬ 
ing by halves, but in proper cases 
to administer a full measure of re¬ 
lief so as to avoid circuity of action 
and promote the ends of Justice.— 
Ouivey v. Baker, 37 Cal. 466—Han¬ 
lon V. Western Locui & Bldg. Co., 
116 P.2d 465, 46 CalJ\.pp.2d 580. 

2 . La.—Waller v. Colvin, 92 So. 
328, 151 La. 765. 

3* Or.—v, Morrell, 132 P. 714, 
65 Or. 668. 

4. Gki.—Prince v. Friedman, 42 S. 
k2d 434, 202 Ga. 136. 

53 C.J. P 1050 note 45. 

5. Mass.—^Manasir v. Dahood, 19 
M.B.2d 5*4, 802 Mass. 290. - 

MichL—Roes v. Damm, 270 N.W. 722, 
871^ Mich. 388. 

p lOdaubte 46. 


I^Tmctio]i. 

'Although a contract could not be 
reformed because one of the parties 
was not a party to the oral agrree- 
ment to which it was sought to con¬ 
form it, orators were entitled to re¬ 
lief by Injunction, restricting the use 
of the written contract to the in¬ 
tent of the oral agreement.—^Pife v. 
Cate, 82 tA, 741, 85 Vt 418. 

e. N.Y.—^Pennsylvania Oil Products 
Refining Co. v. Willrock Produc¬ 
ing Co., 196 W.R 385, 267 N.Y. 427 
—^International' Photo Recording 
Machines v. Microstat Corp., 66 N. 
Y,S.2d 277, 269 App.Dlv. 485. 

Tex,—Ostrom v. Jackson, Clv.App., 
127 S,W.2d 987. 

53 C.J. p 1050 note 49. 

7- N.Y.—^New York Ice Co. v. North 
Western Ins. Co., 31 Barb. 72, 10 
Abb.Pr. 84, 20 How.Pr. 424. 

8. N.Y.—Abrams v. Maryland Cas. 
Co., 61 N.Y.S.2d 242, 270 App.Dlv. 
901—International Photo Record¬ 
ing Machines v. Microstat Corp., 
66 N.Y.S.2d 277, 269 App.Div. 485. 

9. N.Y.—^International Photo Record¬ 
ing Machines v. Microstat Corp., 
supra. 

Befoxmatioii denied beoanse of stat¬ 
ute of frauds 

In action for reformation of writ¬ 
ten sales contract and for damages 
j for breach thereof when reformed, in 
I which reformation was domed be¬ 

484 


cause of the statute of frauds but 
record showed clear breach of Im¬ 
plied promise by defendant to buy 
required goods from plaintiff, trial 
court, having heard the evidence, and 
defendant not having claimed right 
to Jury trial, could grant money 
judgment.—Atlantic Metal Products 
V. Minskoff, 48 N.Y.S.2d 436, 267 
App.Div. 1002, affirmed 64 N.B.2d 
377, 296 N.Y. 666. 

10. Tex.—Wagner v. Westchester P. 

Ins. Co., 60 S.W. 669, 92 Tex. 649. 
Wis.—Grant Marble Co. v. Abbot, 
124 NjW. 264, 142 Wis. 279. 

Bemedy for firand 

Equity court should have fur¬ 
nished remedy to purchaser com- 
plaaning of misrepresentation as to 
payment of taxes, if facts warranted 
it, although facts proved did not 
authorize reformation of deed as 
complaint demanded.—Mastrobuono 
V. Lange, 270 N.Y.S. 664, 241 App. 
Div. 770. 

IL U.S.—Corpus Juris cited tu 
Smith Engineering Co. (Pennsyl¬ 
vania) V. Pray, C.C.A.Mont, 61 P. 
2d 687, 692, certiorari denied 63 
S.Ct 694, 289 U.S. 733, 77- L.Ed. 
1482. 

til.—Eidman v. Drewes, 269 HI.App. 
264. 

Iowa.—^Taylor v. Lindenmann, 225 N. 

W. 310, 211 Iowa 1122. 

63 C.J. p 1048 note 28, p 1060 note 54. 
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at law or in equity,12 Thus in an action for refor¬ 
mation equity may grant an injunction,13 require an 
accounting merely incidental to the reformation 
and enforcement of the contract,!'* declare a ven¬ 
dor’s lien, 13 allot dower and make statutory appor¬ 
tionment for the family,i3 or reform a deed and 
remove obstructions on the land conveyed by the 
reformation.i7 It has been said that the rule is 
confined to equitable additional or incidental re- 
lief,i3 and that it does not apply where the inci¬ 
dental relief may be had at law.i3 
Where, prior to reformation of a deed, the 
property has been mortgaged, on reformation of 
the deed so as to void such right to mortgage, the 
mortgagor may be compelled to preserve the prop¬ 
er owner from loss as a result of such mortgage.^® 
In an action to reform a deed executed in perform¬ 
ance of two separate contracts, reformation may be 


decreed a$ to one and rescission with return of the 
purchase money as to the other.^i However, in 
the absence of evidence justifying the relief, abate¬ 
ment of price will not be allowed in an action to 
reform a deed,22 On a bill filed to correct a formal 
defect in an instrument constituting a link in a 
chain of title, the court will not pass on the va¬ 
lidity of the title itself.23 

(2) Measured by Instrument as Reformed 

On reformation of an instrument recovery thereon 
usually may be had in the same suit. 

In applying the rule as to additional or inci¬ 
dental relief, the rights of parties usually are meas¬ 
ured by the instrument as reformed to conform 
to the true intention of the parties.^* After refor¬ 
mation, recovery on the instrument reformed usual¬ 
ly may be had in the same suites 


12. Cal.—^Tomas v. Vaughn, 146 P. 

2d 499, 63 Cal.App.2d 188. 

Ky.—^Murray v. Roach, 72 S.W. 807, 

24 Ky.L. 2018. 

63 C.J. p 1048 note 28. 

Compelling transfer of additional 
land 

In suit for reformation of land 
contract, ‘where evidence disclosed 
that purchaser had, with knowledge 
and without objection of vendor’s 
agent, moved a stake so as to give 
purchaser more land, court could 
not by decree compel the transfer of 
the additional land.—-Weinburgh v. 
Saler, 6 N.W.2d 921, 303 Mich. 640. 

Damages for fraud 

Equity having acquired jurisdic¬ 
tion of action for reformation of 
written conditional sale contract was 
justifled in retaining jurisdiction un¬ 
til all issues in action, including 
plaintifTs incidental right to dam¬ 
ages for defendant seller’s fraud, 
were determined.—Tomas v. Vaughn, 
146 P.2d 499, 68 GalJLpp.2d 188. 

Becovery of consideration 

Where sign painter contracted 
with real estate firm to purchase a 
lot owned one half by the firm and 
one half by undisclosed codwners, 
and collaterally contracted that he 
might pay the purchase price install¬ 
ments by one third of his monthly 
bills for sign painting, in his suit 
against the firm and undisclosed 
cobwners for reformation of the con¬ 
tract and for recovery of sums paid 
thereon, judgment for defendants, 
foreclosing plaintiff’s Interest in the 
lot unless balance of purchase price 
wajs pcdd, cannot be supi^rted on the¬ 
ory that firm had no authorlt:^ to bind 
the codwners by the collateral agree¬ 
ment as well ah' the land sale, for In 
such case, the coi^traQtfi being 
arable, there would be no, contract qt 
dll binding plalntifC, and he qhould 
have had judgment f or *a1: least the 


portion of the purcl^e price paid.— 

McAuliff V. McS*adden, 183 P. 870, 

42 CaI.App. 505. 

13. Minn.—^Pettyjohn v. Bowler, 17 
N.W.2d 82. 219 Minn. 65. 

53 aj. p 1051 note 55—32 C.J. p 88 
note 16 [c] (1). 

Enjoining enforcement of original 
oontract 

N.J.—^Equitable Life Assur. Soc. of 
U. S. V. Bothstein, 195 A. 728, 122 
N.J.Eq. 606, affirmed 199 A. 43, 123 
N.J.Eq. 591. 


16. Ala.—Johnson v. Crutcher, 48 
Ala. 368. 

17. Wis.—^Fischer v. Laack, 55 N.W. 
398, 85 Wis. 280. 

18. N.J.—Red Jacket Tribe No. 43 
I. O. R. M. V. Hoff, 33 N.J.Bq. 441. 

19- N.J.—Red Jacket Tribe No. 43 
I. O. R. M. V. Hoff, supra. 

53 C.J. P 1051 note 62. 

20. N.Y.—Peil V. Fell, 182 N.Y.S. 
280, 191 App.Div. 840. 

21. Wash.—^Lord v. Horr, 71 P. 28, 
30 Wash. 477. 


XdJunotion unneoeasary 
. Where there was no reason to be¬ 
lieve that, when written lease was 
reformed to accord with actual rent 
agreement, hotel owners would not 
abide by the reformed lease contract 
and provide certain agreed services 
which were not stated in the lease, 
and petition asked for temporary in¬ 
junction only, tenant was not enti¬ 
tled to a permanent mandatory in¬ 
junction.—St. Louis 221 Club v. Mel¬ 
bourne Hotel Corp., Mo.App., 227 S. 

I W.2d 764. 


14. Ala.—Burgln v. Sugg, 89 So. 31, 
205 Ala. 664. 

TwMffiniAM.’t Bhowing for aoooxuiting 
Where suit to reform deed to re¬ 
alty was submitted without sufficient 
showing for an accounting or sug¬ 
gestion that matter of accounting be 
withheld until title to realty had 
been determined, plaintiffs, even 
though entitled to reformation of 
deed and title to realty, were not en¬ 
titled to an accounting for proceeds 
of realty up to time of rendition of 
decree .in lower court—^Frankowich 
V. Frankowlch, 35 N.W.2d 478, 323 
Mich. 516. 


15- Iowa.—Davis v. Carter, 120 N.W. 
1039. 


1 ^ 0 .—^B^nhart. v. Little, 186 S.W- 


22. Ark.—^Ladd v. Bankston, 131 S. 

W. 889, 121 Ark. 678. 

53 C.J. p 1051 note 65. 


23. U.S.—American iFreehold Land 
Mortg. Co. V. Walker, C.C.Ga, 31 
P. 103. 

24. Kan.—^Hickman v. Cave, 224 P. 
57, 115 Kan. 701. 

53 CJ. p 1051 note 70. 

25. HI.—Gawne v. O’Connell, 4 N.E. 
2d 501, 287 111.APP. 73—Sheehan v. 
Reardon, 223 IlLApp. 365—Vial v. 
Norwich XT. P. Ins. Soc. of Nor¬ 
wich, England, 172 IlljApp. 134. 

Ky.—Grant County Assessment Fire 
Ins. Co. V. Scroggin, 171 S,W.2d 1, 
294 Ky. 244. 

Mich.—^Life Ins. Co. of Detroit v. 
Burton. 10 N.iW.2d 316, 306 Mich. 
81. 


N.J.—Segal V. Lesire Corporation, 
166 A. 75, 113 N.J.Bq. 198. 

S.C.—Westrope v. Abbott 133 S.B. 
465, 134 S.C. 502. 

Tex.—St Paxil Fire & Marine Ina 
Co. V. Culwell, Com.App., 62 S.W. 
2d 100—Stewart v. Kansas City, 
Life Ins. Co., Civ.App., 96 S.W.2d 
845. 


53 C.J. p 994 note 68, p 1052 note 71. 
Necessity of reformation: 

As essential to such relief see sik 
pra i 44. 

For enforcement of instrument ^ iai 
general see supra 5 7. 
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Specific performance. After reformation of a 
contract, specific performance thereof may be de- 
creed^® as statutes in some jurisdictions provide.^^ 

Recovery of damages for breach of contract In 
a suit for reformation of a contract, plaintiff may 
be awarded damages for a breach of the contract 
as reformed.2^ 

Foreclosure. After reformation of a mortgage, 
or deed of trust in the nature of a mortgage, the 
instrument as reformed may be foreclosed in the 
same suit;^^ or a sale under power given by the 
mortgage may be confirmed.®® However, where 
the court in which a foreclosure of a mortgage is 
sought is without general equity jurisdiction, ref¬ 
ormation as incidental to foreclosure may not be 
had.®i The fact that a mortgage has been altered 
by a mere stranger will not prevent the granting of 


its foreclosure as reformed in an action for refor¬ 
mation.®® 

§ 88. —To Party Opposing Reformation 

On reforminfl an Instrument the court may grant 
proper relief to the party opposing reformation. 

in reforming an instrument, the relief granted 
will not be -confined to that to which the party ask¬ 
ing the reformation is entitled, but will- include 
proper relief to the' party opposing the reforma¬ 
tion.®® The rule is true only as to rights grow¬ 
ing out of the issues between the parties.®^ If ref¬ 
ormation is denied the successful party must be 
accorded a remedy necessary to effectuate the de¬ 
cision of the court®® Where an action on a con¬ 
tract is merged with an unsuccessful proceeding 
to reform the contract, the court properly renders 


XiiSiixtuDLea policy may be reformed 
and recovered on in the same action. 
Fla.—Continental Casualty Co. v. 
City of Ocala. 127 So. 894, 99 Fla. 
851. 

Ill.—^Beddow V. Hicks, 25 N.E.2d 9e3, 
303 I11.APP. 247. 

N.C.—^Ploars v. ^tna L. Ins. Co,, 56 
S.B. 916, 144 N.a 232. 11 L.R.A.. 
N.S.. 357. 

Pa.—^Marshall v. Keystone Mut Cas'. 
Co.. 54 Pa-Oist. & Co. 391, 56 

I>auph.Co. 343, 

53 C.J. p 1052 note 71 [a]. 
Foxfoltnxe under agreement 
Where plaintiff’s decedent and a 
third person agreed that on perform¬ 
ance of third person's agreement to 
care for decedent and husband for 
life, third person was to become the 
owner of property to be purchased 
by decedent, but through misappre¬ 
hension the scrivener prepared a- 
deed conveying only a life interest 
to decedent with remainder to third 
person, trial court properly decreed 
reformation of the deed to comply 
with intentions of the parties, and a 
forfeiture of the third person's rights 
under the deed on his death and non- 
compliance with conditions of deed. 
—Gullion V. Howard, 22 So.2d 26, 246 
Ala. 673. 

fla. Del.—Hauhut v. O'Donnell, 37 
A. 2d 66 . 28 Del.Ch. 68 . , 

Did.—^Klingler v. Foster, 13 K.E.2d 
906, 106 Iiid.App. 98. 1 
Kah.—^Bacon v. Deslie, 31 iP, 1066,, ^0 
Kan. 494,, 34 Am.S.R. 134. 

Ky,—^I^ckels v. Combs, 266 S.W. 22 , 
^06 Ky. 467. 

liinn.—^Petjtyjohn v. Bowler, 17 H.W. 

2d 82, 219 Minn. 55. 

Neb.- 7 Keac v. Hausmann, 41 N.W.2d 
' 860, 152 b^‘eb. 512. ■ 

K.J.—Do^jf^ns V. Jersey Central Pow- 
Ik Light Co., 174 A, ^87, IIT N. 

'r,'.' 


Contract for sale of realty 
S.C.—^Taylor v. Highland Park Corp., 
42 S.B.2d 835. 210 S.C. 254—Mar¬ 
tin V. La Boon, 107 S.B. 320, 116 
S.C. 97. 

27. Cal.—Tomas v. Vaughn, 146 P. 
2d 499, 63 Cal.App.2d -188. 

58 C;J. p 1052 note 73. 

28. Ind.—^EClingler v; Poster, 13 N.E. 
2d 906, 106 Ind.App. 98. 

53 C J. p 1052 note 74, 

89. Ala—^Hester v. First Nat Bank, 
186 So. 717, 237 Ala 307. * 

Ill.—Anderson v. Pettigrew Foundry 
Co., 17 N.B.2d 60, 297 IlLApp. l4. 
Mo.—^Federal Land Bank of St Louis 
V. McColgan, 69 S.W.2d 1052, 332 
Mo. 860. 

53 C.J. p 1053 note 76—42 C.J. p 136 
note 45. 

Effect of reformation of mortgage- 
after foreclosure see Infra § 93 b. 
Bights of persons in possession 
Equity will in ^ sazpe suit cor¬ 
rect the mortgage, foreclose it and 
settle the claim of persons in pos¬ 
session pf the premises.-c’He/ster v.> 
First Nat Bank, 186 So. 717, 237 Ala" 
307, 

+ . c • 

Ala—McQehe^ Lehmcln, 65 

Ala 316. 

53 C.J. p 1053 note 76. ' \ ^ 

31- N.T.—^Thomag y. Harmon, 25 N. 

B. 257, 122 N.T. 84. 

42 C.’d'. p 135 note 46. 

Jurisdiction of action for reformat 
tion see supra 9 67. 

32. Minn.—^Ames v. Brown, 22 MliniL'' 
* 257. 

Effect of alteration of instrument by 
mere, stranger generally see Al- 
^ teration of Instrui£ents 5 63. 

Arlk.—H 6 m€'~ Owhers'* Loan Coipp. 

4 ^ 


V. Bank of Arizona, 94 P.2d 437, 
64 Ariz. 146. 

Conn.—Gavin v. Johnson, 41 A. 2d 
113, 131 Conn. 489, 156 A.L.H. 1130. 
Mich.—Weinburgh v. Saier, 6 N.W. 

2d 921, 303 Mich. 640. 

Mo.—Martin v. Jones, 228 S.W. 1051, 
286 Mo. 674—^Hausmanh* v. Adams, 
66 Mo.Appi 273. 

R.I.—Redelsperger v. Bedelsperger, 
43 A.2d 305, 71 R.L 203. 

63 C.J. p 1063 note 77. 

Change of position in reliance on la- 
strument 

Where party to Instrument has in¬ 
nocently changed position in reliance 
on terms of instrument erroneously 
incorporated therein through mistake 
in drafting, court must in granting 
reformation secure repayment of 
loss.^—^Mutual Life Ins. Co. of Bal¬ 
timore V. Metzger, 172 A. 610, 167 
Md. 27. ■ 

Payments not recoverable 

On reformation of mortgage to 
exclude commercial building on one 
end of the lot, mortgagee was not 
entitled to reimbursement for taxes 
on commercial bulj^lng paid by 
mortgagee out of proceed^j of mort¬ 
gage loan, whether or not mortgagee 
had authority to pay off liens on 
property ot^r th^,tAat covered by 
Hct^e r Owners' Loan 
Corp. V, Oaksom 173 ,P.2d 257, 161 
Kan. 766. 

34. Pa.—gwsher v. Brubaker, 24 Pa¬ 
pist. 78^. ' , 

35. ,tJ.S.—^Toucey y.'New.TorJ^ Llfe^ 
Jjn's. Co., aC.AMo^ 102 F.2d 16„ 
certiorari denied .69 S.CL 1037, 307 

; .U.S. 638, 83 L.Bd^l6l9. 

iSpeolflo p€irfoniiaao 0 
’Md.-=--Brocton€lJrer ,V/Norris, 10 aLM 
'326, 177 Md. 4^6.*^ 
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a decree in favor of the party suing on the con¬ 
tract for the amount due thereon.^^ 

§ 89. Judgment-or Decree and Enforcement 
Thereof 

a. In general 

b. Embracing other relief 

a. In General 

.A decree of reformation is a Judicial determination 
of the agreement between the parties, and shouid ex¬ 
press their true intent. 


A decree of reformation is a judicial determina¬ 
tion of the agreement between the parties,37 and 
should express their true intent,-38 it cannot make 
a new contract for the parties different from that 
agreed to by them,33 and cannot add to the instru¬ 
ment reformed an obligation not assumed under 
the original agreement-^O The decree must be 
responsive to the issues presented,and conform 
to,, and be supported b}', the pleadings,^2 the prayer 
of the bill,^3 and also must be suppcwted by suffi¬ 
cient evidence^^ and proper findings.^S The de- 


36. Ala.—^Missouri State Life Ins. 
Co. V. Finn, 145 So. 141, 225 Ala. 
672. 

Instiranoe policy 

In action by insurer to reform life 
policy for mutual mistake, where 
court found mistake to be unilateral 
and insured entitled to benefits, Judir- 
ment for insured for premiums paid 
to keep policy in effect during liti¬ 
gation was proper.—New ,Tork Life 
Ins; Co. V. DiCkensh'eets, 193 P.2d 649, 
165 Kan. 159. 

37. U.S.—^Fidelity & Cas. Co. of New 
Tork V. Genova, C.C.A.Ohio, 90 F. 
2d .874. 

Or.—^Dolph V. Lennon’s, Inc., 220 P. 
161, 109 Or. 336. 

S.C.—^New Tork Life Ins. Co. v. 
Smith, 88 S.E. 2 d 910, 209 1S.C. 1. 
Decree, reforming real estate con¬ 
tract so as to describe all instead of 
only a part of inclosed tract of land 
which vendors purported to sell and 
purchasers agreed to buy, was not 
erroneous as maJung a new- contract 
for the parties, and then directing 
specific performance thereof by ven¬ 
dors, since it mercAy reformed con- 

• tract as executed so as to express 
trua aigreement—Meyer v. Young, 
159. P.2d 908, 23 Wash.2d 109. 

Bes judicata ' 

In -mortgagees' suit to reform re¬ 
newal fire policy so as to Include 
standard, mortgage clause- contained 
in original policy, finding ~ of fact, 
that mortgagor remained real owner 
of insured property althougl;i she 
conveyed it to her daughter to avoid 
hasarding property to judghlent lien, 
was not erroneous-'as for4closIng in¬ 
surer’s 'exercise of right of subroga- 
‘tlofi reserved by standard mortgage 
clause, since finding was not Re¬ 
quired, question of ownership befng 
immaterial under btauidard mortgage 
clauisCr and would not therefore be 
T&sf judicata in "any other actiozL— 
O^erhdlt v. Reliaiice Ins. Co. of Phil- 
179 A. 954. 319 Pa. ^-340. 

• ), I , .• I i, _' 

^ U»l?.-.Tp^c^o,,-dj.N,.'W. Jly. Co. 
■ V. U. S., 68 CtCl. 524. 

:t 68 ^P. 2 d 

• tJse of portion of beach as an over¬ 


flow parking field did not violate 
judgrment reforming covenant in 
deed by which beach was conveyed 
to incorporated village so as to pro¬ 
vide that beach should forever re¬ 
main for general public use, since a 
parking field is a necessary adjunct 
of a beach.—^Pansmith v. Incorporat¬ 
ed Village df Island Park, 72 N.T.S^ 
2d 575, appeal dismissed 73 N.Y.S.2d 
636. 

Immaterial factors 
Where court reformed deed be¬ 
cause of mutual mistake and gave 
party fee to one half of driveway, 
as intended by the parties, that fee 
was unnecessary to give access was 
held immaterial.—Luker v. Moffett. 
38 S.TV.2d 1037, 327 Mo. 929. 

Parties affected 

In action on compensation policy 
which by mistake was issued in 
name of brothers as partnership, 
whereas brothers were not partners 
and policy was intended for one 
brother only, other brother was not 
a necessary party, and hence specific 
provision as to other brother was not 
necessary in decree reforming policy. 
—^Traders & General Ins. Co. v. Pool, 
Tex.Civ.App., 105 S.W.2d 4'92, error 
dismissed. 

Beformation decrees held sufflclent 
- or proper 

Ala.—^Morris v. Earnest, 6 So. 2 d 424, 
242 Ala. 356. 

Miss.—Standard Lumber & Mfg. Co. 
V. Deposit Guaranty Bank & Trust 
Co., 162 So. 639, 169 Miss. 120. 

N.J.—^Day v. Heller Bro 6 . Co., 151 A. 
846, 107 N.JJBq. 219. 

39. Or.—^Manning Lumber Co. v. Vo- 
get, 216 P.2d 674. 188 Or. 486. 

40. Cal,—^Engebrecht v. I^heltou, 158 
P.2d 670, 69 Oal.App.2d 161. 

Ky'I—rEqultable L. Assur. See. v. Sor¬ 
ter, 154 S,W. 32, .152 Ky. 787. 

4 ij ’Vt,^—Goodenough v. McGregor, 
^,18i«AJ'287. 107 Vt; S24. r ^ :: 

53 O.J. p 1063 note 88; 

43. ky.—Ratllft v'"s!nl>«r*, 79 B.W. 
24 717^“26i8! avi sos. , ‘ j" 

and scQps of decree are 
to be ascertained and limited by the 
pleadings.—^Ratliff y. Sinberg, supra. 

fl } t l Ic, ” • '' ■ , 

43. Conn.—Wooden v- Hayllaji^, 18j 
Conn. 101. 



Ky.—^Ratliff v. Sinberg, 79 S.‘W.2d 
717. 258 Ky. 203. 

Ooastmotioxi of judgment 
VTiere pleading asked for cancel¬ 
lation and correction of deed which 
reserved mineral rights in grantor 
without seeking to divest grantor of 
such mineral rights reserv^ed, judg¬ 
ment providing for conveyance of 
deed to land to plaintiff will not be 
construed as divesting grantor or his 
heirs of mineral rights.—^Ratliff v. 
Sinberg, supra. 

44. Cal.—^Engebrecht v. Shelton, 168 
P.2d 570, 69 Cal.App.2d 151. 

53 C.J. p 1053 note 85. 

45- XJ.S.—^Tejas Development Co. v. 
McGough Bros., C.C.A.Tex., 166 F. 
2d 276, motion granted on other 
grounds 167 F2d 268. 

Cal.—^Bngebrecht v. Shelton, 158 P.2a 
570, 69 Cal.App.2d 151—Bradford 
V. Southern California Petroleum 
Corporation, 145 P.2d 36, 62 Cal. 
App.2d 450. 

HI.—Grower v. Molby, 52 N.E.2d 772, 
385 Ill. 283. 

N.T.—Husted v. Van Ness, 62 N.B. 
645, 168 N.T. 104. 

N.C—^Lawrence v. Heavner, 61 S.B. 

• 2d 697, 232 N.C. 567. 

Tex.—West Am. Ins. Co. v. First 
State Bank of Rio Vista, Oiv.App.. 
213 S.W,2d 298. 

Vt.—Goodenough v. McGregor, 181 A. 

287, 107 Vt 624. 

53 C.J. p 1048 note 20. 

Only flndlng xieoessary to support 
judgment denying reformation of 
contract was that its terms coin¬ 
cided with parties’ agrreement— 
Bradford v. Southern California Pe¬ 
troleum Corp., 146 P.2d 36, 62 Cal. 
App.2d 460. 

Bindings suffloient 

(1) To Justify or support decree 
of reformation. 

Cal.—Good V. Lindstrom, 181 P,2a 
938, 80 Cal.App.2d 476—Gauchet v. 
McGinnis, 55 P.2d 1255, 13 CalJ^pp. 
2d 7. 

nt—Gromer v. Molby, 62 NJS.2d 772, 
385 Ill. 283. ; 

Vt^—Ward Y. Lyman. 188 A. 892, 1|)8 
' Vt 464. 

59 C.jr. p 1048 note 20 [a] (2), 
j(2j Justify denial of reforma¬ 
tion. 
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cree should show on its face what is done without 
referring those who may be investigating to what 
is prayed for in the pleadings,^® although, as dis¬ 
cussed infra § 90, on appeal the court may look 
to the bill and answer for the proper construction 
of the decree. 

In the absence of a statute liberalizing equity 
practice or doing away with the distinctions be¬ 
tween equity and law practice, an express decree 
of reformation in a separate suit in equity is es¬ 
sential -before relief based on an agreement of 
the parties as reformed may be decreed.'*^ How¬ 
ever, under the codes and practice acts or liberal¬ 
ized equity practice an express decree of refor¬ 
mation usually is not necessary and need not pre¬ 
cede enforcement of the instrument as reformed,^® 
although it has been said to be the better practice 
for the court to decree reformation formally, where 
grounds therefor appear, before enforcing the in¬ 
strument as reformed,^® where both reformation 
and enforcement are sought in the same suit.®® 
Accordingly, a decree which orders a remedy, as 
though the instrument had been reformed,®^ or 


which expressly finds that plaintiff is entitled to 
the relief demanded,®^ is equivalent to a decree of 
reformation without formal announcement to that 
effect ;®3 and on like principle a decree refusing 
reformation may impliedly deny a claim of mutual 
mistake.®^ In an action to reform a contract, the 
decree should contain a provision specifically re¬ 
forming the contract where reformation is neces¬ 
sary as between the parties in order to enforce com¬ 
pliance with the contract,®® but not where it is 
not necessary,®® as where the event which created 
the cause of action under the contract has already 
happened and reformation is but incidental to re¬ 
covery.®*^ 

The decree may grant part and withhold part of 
the relief prayed.®® 

b. Embracing Other Belief 

Such other relief as may be proper in the action may 
be embraced in the decree for reformation. 

In a case where relief other than mere refor¬ 
mation is proper, such other relief may be em¬ 
braced in the decree,®® depending on the facts 


Ind.—Pike v. Pattee, 2 N,B.2d 420, 
130 Ind.App. 83. 

Wash.—Rapp v. Ellis, 129 P.2d 545, 
14 Wash.2d 659. 

(3) To establish mutual mistake.— 
Oillanders v. Da Silva, 299 P. 722, 
212 Cal. 626—53 C.J. P 1048 note 20 
[a] ( 1 ). 

Vindlng that; probabiUtieg were 
that proviso was in onsrinal draft 
was held equivalent to finding that 
it was in such draft.—^Pulsifer v. 
Walker, 159 A. 426, 85 N.H. -434, 81 
A.L..R. 1052. 

48. Ill.—Gray v. Merchants* Ins. Co., 
125 I11.APP. 370. 

Mo.—Underwood v. Cave, 75 S.W. 
461. 176 Mo. 1. 

47. U.S.—BFlorito v. Clyde Equip¬ 
ment Co., C.C.A.Wash., 2 r.2d 807. 
53 CJ. p 993 note 66 . 

4& U.S.—Commercial Casualty Ins. 
Co. V. Lawhead, C.C.A.W.Va., 62 
F.2d 928, certiorari denied 53 iS.Ct. 
627, 289 U.S. 731. 77 L.Bd. 1480— 
Metropolitan Oas. Ins. Co. of N. Y. 
V. Prledley, D.C.Iowa. 79 P.Supp. 
978. 

Ark.—Conley v. Ar<fiiillion, 225 S.W. 
6 , 146 Ark. 64. 

CaL—Mahony v. Standard Gas En¬ 
gine Co., 202 P. 146, 187 Cal. 339. 
Cola—^Hill V. Stanolind Oil & Gas 
Co.. 205 P.2d 643, 119 Colo. 477. 

7 ^^ —^Homick v. Union P. R. Co., 
118 P. 60, 85 Kan. 568, AnmCas. 
. ,1913A, 208. 

Miss.—Cox V. Hartford Fire Ins, Co., 
160 So. 741, X72 Miss. 841. 

Mb.—SeiberUng v. Tipton, 21 S.W 
"'4, 119 Mo. 373—dStna lAU Ins. Co. 


I V. American Zinc, Lead & Smelting 
Co.. 154 S.W. 827, 169 Mo.App* 650 
—^Barlow v. Elliott, 56 Mo.App. 
374. 

N.Y.—^Nellis V. Western Life In¬ 
demnity Co., 100 N.B. 1119, 207 N. 
Y. 820—^Maher v. Hibernia Ins. Co., 
67 N.Y, 283. 

PcL—^Marshall v. Keystone Mut. Cas. 
Co., 54 Pa.Dist&Co. 391, 56 

Dauph.Co. 343. 

Tex,—^Baker v. Liverpool & London 
& Globe Ins. Co., Civ.App., 275 S. 
W. 316. 

53 C.J. p 994 note 68 [b]. 

49, UJ5.—^Metropolitan Cas. Ins. Cp. 
of N. Y. V. Friedley, D.C.Iowa, 
79 F.Supp, 978. 

Colo.—Jones v. Happen, 146 P, 118, 27 
Colo.App. 21. 

50. Colo.—Jones v. Happen, supra. 
53 C.J. p 993 note 67. 

51- Ohio.—Globe Ins. Co, v. Boyle, 
21 Ohio St. 119. 

Wis.—^Lardner v, Wlllicuns, 74 N.W. 
346, 98 Wis. 514. 

52. Iowa.—Conner v. Baxter, 99 N. 
W. 726, 124 Iowa 219. 

53 CJ. p 1054 note 90. 

53. Iowa.—Elliott V. Horton, 217 N. 
W. 829, 205 Iowa 166—Conner v. 
Baxter, 99 N.W. 726, 124 Iowa 219. 
Pormal ceotSfloailoiL by the master 

in chancery need not be had before 
enforcement of the agreement where 
the reformation is determined on and 
directed informally to be made be¬ 
fore judgment entered.'—Mercantile 
Ins. Co. V. Jaynes, 87 HI. 199. 

54. Tex.—Cockrell v, Steffens, Civ. 
App., 284 S.W. 668. 
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55. Tex.—^Traders & Greneral Ins. 
Co. V. Pool, Civ.App., 105 S.W.2d 
492, error dismissed. 

56. Cal.—^Mahony v. Standard Gas 
Engine Co., 202 P. 146, 187 Cal. 
399. 

67. Tex.—Traders & General Ins. 
Co. V. Pool, Civ.App., 105 S.W.2d 
492, error dismissed. 

Action on compensation policy 
In action on compensation policy, 
wherein reformation of policy to cor¬ 
rect error as to name of insured was 
sought, provision in decree specifical¬ 
ly reforming policy was held unnec¬ 
essary, since primary relief sought 
was compensation, not reformation. 
—Traders & General Ins. Co. v. Pool, 
supra. 

58. Mo.—Crawford v. Headlee, 191 
S.W. 55. 

Pa.—Schwartz v. Gingerich, Com. 
PI., 62 York Leg.Rea 169. 

59. Ala.—Reese v. Kirk, 29 Ala. 406. 
53 C.J. p 1054 note 95. 

Direction for passage of title 
Direction in decree reforming 
mortgage so as to include additional 
property after foreclosure sale that 
title pass from mortgagor to mort¬ 
gagee without resale was held not 
error In absence of contention that 
mortgaged property would probably 
bring sum in excess of moafgage 
debt and costs upon reseda—^Foster 
V. Richey, 93 S.W.2d 1258, 192 Ark. 
683. 

writ of posMsslon 
In suit to reform * deed, wherein 
defendant sought to have possession 
i of tract of land involved, and right 
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which have been proved to the court^o Where, 
damages were awarded for the breach of a contract 
as reformed, the decree need not recite that such 
damages were awarded by way of equitable relief.®^ 
Under some court rules, a decree reforming a note 
and stating that defendant owed a specified amount 
should direct the payment of the amount specified 
with interest and costs, and need not contain an or¬ 
der for execution.®^ 

§ 90. Appeal 

General rules apply to appeals taken In suits to re¬ 
form Instruments. 

General rules apply to appeals taken in suits to 
reform written instruments.®^ Thus, where an ac¬ 
tion is tried as an equitable one without objection, 
neither party can object on appeal that there was 
an adequate remedy at law,®4 and a rule for judg¬ 
ment in favor of plaintiff will be construed to be 
a finding of fraud or mistake, even though no ex¬ 
press finding was made.®® The findings will be 
construed to support rather than to defeat the 
judgment,®® and if they are based on conflicting 
evidence they will not be disturbed ;®7 but where 
a finding is based on insufficient proof within the 
rule that the evidence must be clear, convincing, 
and satisfactory, the reviewing court may reverse 
a judgment based on such finding.®® Where the 
judgment granting reformation is supported by the 
evidence and findings, the fact that one finding 
which- could not have affected the ultimate deci¬ 


sion of the court is unsupported by evidence does 
not justify disturbance of the judgment.®^ A de¬ 
cree will not be reversed because it does not ex¬ 
pressly state the exact form of the contract, if it 
follows the pleading and findings, and the judgment 
is as prayed for in the bill.^® The mere failure 
of the trial court actually to reform an instrument 
before entering a judgment enforcing it as though 
it had been reformed is a mere irregularity and 
harmless.A suit for reformation being one in 
equity, on appeal the true construction of the in¬ 
strument is before the court^^ as well as the suflS- 
ciency of the proof to justify a reformation.'^® 
On appeal the court may look to the bill and answer 
for a proper construction of the decree.*^^ In the 
case of an equally divided court the judgment of 
the court below will be affirmed.'^® 


The allowance and apportionment of costs in a suit 
for reformation usually are matters for the discretion 
of the court, to be exercised with due regard to all the 
equities of the case. 

As in the case with respect to other suits in 
equity, the allowance and apportionment of costs 
in a suit for the reformation of a written instru¬ 
ment are powers within the legal discretion of 
the court and should be exercised with regard to 
all 1!he equities of the case.*^® What is an abuse of 
discretion depends on the facts of the particular 
case.*^^ Generally the costs should be put on the 


§ 91. Costs 


of possession was awarded to de¬ 
fendant’s administrator, a writ of 
possession could issue out of the cir¬ 
cuit court.—Sutley v. Dothan Oil 
Mill Co.; 179 Bo. 819, 236 Ala. 476. 

60. N.C.-^-Cuthbeikson v. Morgran, 62 
S.E. 744, 149 N.C. 72. 

58 C.J. p 1064 note 96. 

61. Conn,—West v. Suda, 36 A. 1015, 
69 Conn. 60. 

62. Mass.—^Manazir v. Dahood, 19 
N.E.2d 54, $02 Mass. 290. 

63. U.S.—De Da Nux v. Hougrhtall- 
ingr, aC.A.Hawali, 269 F. 761. 

64. Iowa.—^Ragsdale v. Ttirnqr, 120 
N.W. 109, 141 Iowa 604. 

65. N.Y.—Rider v. Powell. 28 N.T. 
310, 4 Abb.I>ec. 63. 

68 C.J. p 1054 note 6. 

66. Cal.—Gk)Od V, Lindstrom, 181 P, 
2d 933, 80 Cal.App.2d 476. 

67i Vt.—-Ward V. Dyman, 188 A. 892, 
108 Vt 464. 
rinding of mistake 
N.y.—Vautt Tuyl v. Westchester F. 
Ins. Co., 67 Barh* 72,. affirmed 65 
N.Y. 667. 

68. Md.—v. Patri<^ 42 Md. 
61. ‘ - 


Ohio.—^Potter v. Potter, 27 Ohio St 
84. 

69. N^Y.—'Northeastern Shares Cor¬ 
poration V. International Ins. Co. 
of New York, 269 N.Y.S. 351, 240 
AppJDlv. 80, affirmed 193 N.E. 326, 
265 N.Y, 674. 

70. Cal.—Shindelaj* v. Hadacheck, 
263 P. 305, 88 Cal.App. 319. 

71. Wis.—Wisconsin M. & P. Ins. 
Co. Bank Vv Mann, 76 N.W. 777, 
100 Wis. 596. 

73. Md.—Fryer v. Patrick, 42 Md. 
61, 53. 

73- Md.—Fryer v. Patrick, supra. 

63 O.J. p 1054 note 16. 

74. Va.—^Burging v. McDowell, 30 
Gratt 286, 71 Va. 236. 

75. Wis.—Nick v. American Lumber 
& Mfg. Co., 296 N.W. 66 , 237 Wis. 
379. 

76. Ga.—^Fitzgerald v. Vaughn, 7 S. 
E.2d 78, 189 Ga. 707. 

63 C.J. p 1064 note 18. 

Becovery on different theory 
Where the action was to reform a 
contract for &aud and mistake, and 
to recover on a quantum meruit for 
additional work, on allowing plain¬ 
tiff the excess over the contract 
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price necessarily expended in doing 
the work under the contract on deny¬ 
ing reformation thereof, costs were 
taxed against plaintiff, the relief 
granted having been based on a the¬ 
ory different from that on which the 
action was brought.—Grant Marble 
Co. V. Abbot, 124 N.W. 264, 142 Wis. 
279. 

77. Ga.—^Eltzgerald v. Vaughn, 7 S. 

R2d 78, 189 Ga. 707, 

63 C.J. P 1064 note 19. 

Costs and couiLsel fees 
In suit to reform iflre policy in¬ 
volving the sum of one thousand five 
hundred dollars, allowance of four 
hundred dollars for counsel fees and 
costs in absence of showing of 
amount of counsel fee or abuse of 
discretion was not error on ground 
that allowance represented too dis¬ 
proportionate a per cent of principal 
sum involved and was excesslva— 
Nazzarro v. Globe & Republic Ins. 
Co. of America, 12 A.2d 697, 127 N.J. 
Eq. 279. 

<2osts against saocessfol party 
Where plaintiff in good faith 
brought auction to reform right-of- 
way deed and to enjoin defendants 
from interference with plaintiffs use 
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party by whose error the suit was occasioned and 
the litigation caused^S or who has failed to per¬ 
form the agreement as intended to be madeJ^ 
Thus, where a defendant has ‘been fully apprised 
of all the material facts in a suit for reformation, 
and with knowledge thereof refuses to correct the 
mistake, and persistently defends the suit, such a 
party should pay the costs,8® but where no demand 


to correct the mistake is made on defendant be¬ 
fore suit the entire costs may be imposed on plain- 
tiff,si especially where it appears that the suit 
was unnecessary and the same rule applies 
where plaintiff fails to make a necessary tender 
before suit.83 The award of costs in the lower 
court is not controlling on the award of costs on 
appeal.84 


IX. OPESATION AJND EFFECT OF REFORMATION 


§ 92. In General 

Reformation does not create a new contract; It 
merely makes the written evidence of the agreement 
correspond to the intention of the parties. 

Reformation does not create a new contract, but 
merely makes the written evidence of the agree¬ 
ment speak the truth and correspond to the under¬ 
standing and intention of the parties it leaves 
untouched the verbal contract that the written in¬ 
strument was intended to evidence, and deals only 
with the writing itself.33 The rights of the par¬ 
ties are measured by the instrument as reformed 
to represent that which was originally intended by 
them,^^ and the effect of the reformation as a whole 
should be to give to die parties' or persons claim¬ 


ing under them all the rights to which they are 
equitably entitled under the instrument which they, 
intended to execute.38 The fact that a decree re¬ 
strains the party from prosecuting an action on an 
instrument as executed does not deprive him of a 
remedy on the instrument as reformed. 33 Where 
the reformation removes from a deed a conveyance 
of a strip included therein by mistake, there can' 
be no recovery for breach of warranty as to such 

strip.30 

§ 93. Relation Back 

a. In general 

b. Reformation of mortgage after' fore¬ 

closure 


of the right of way covered by the 
deed and defendants pleaded counter¬ 
claim and compelled plaintiff to go 
to trial and plaintiff was entirely 
successful, taxing of costs against 
plaintiff was error.—-Weyerhaeuser 
Timber Co. v. Skaglund. 132 P.2d 724, 
16 Wash.2d 26. 

78. Ga.—Fitzgerald v. Vaughn, 7 S. 

B.2d 78, 186 Oa. 707. 

Minn.—^Pettyjohn v. Bowler, 17 N.W. 

2d 82, 219 Miim. 55. 

SeUef Oenied 

Insurance company, unsuccessfully 
seeking reformation of policy naming 
insured's niece as sole beneficiary to 
exclusion of widow, who was denied 
relief prayed by cross bill for 
amount payable to her under previ¬ 
ous policy of another company, was 
held liable for costs, where those 
accruing because of widow's claim 
were negligible.—^Missouri State Life 
Ins. Co. V. (Finn, 145 So. 141, 225 Ala. 
672. 


79. Ill.-^ones v. Parker, 177 m. 
App. 155. 


80. —Meserole v. Leary, Ch., 23 

A- 1074—Loss V. Obry* 22 ‘N.J.Bq. 
62; 


8 L Ala^ir-McCfiskill Y. Toole, 116 So. 
214, 21B Ala. 523. 

V. ^ubaker, 24 PaJ^iat 

n" ... i V 


82. Ala.—McCaskill V; Toole,’ 119 
So. 214, 218 Ala. 523. 

83. Wis.—^Ingles v. Merriman, 71 
N.W. 363, 96 Wis. 400. 

53 C.J. p 1055 note 25." 

84. Tenn.—Wright v. Market Bank, 
Ch.App,, 60 S.W. 623. 

85. N.T.—^Batto v. Westmoreland 
Realty Co., 246 N.Y.S. 498, 231 App. 
Div. 103. 

Tenn.—Globe & Republic Ins. _Co. of 
•America v. Shields, 96 S.W.2d 947, 
170 Tenn. 485. 

Tex.—Cozpiu Jnris dted tn Humble 
Oil & Refining Co. v. Mullicah, Civ. 
App,, 190 S.W,2d-,892, 395. 

Wash.—Conw Jiais dted in. Weyer¬ 
haeuser Timber Co. v. Skaglund, 
132 P.2d 724, 726, 16 Wa8h.2d-29. 

53 C.J. p 1055 note 33. 

Voluntary s^eformation by partly 
to instrument.—^Humble Oil & R^-, 
fining Co. v. Mullican, Tex.Civ.App., 
190 S.W‘.2d 892—Roedenbeck Farms' 
v, Broussard, Tex.Civ.Alpp., 124 B.W. 
2d 929. • - -r ► 

86. Vt.—^Powera v. CcUedonla Coun¬ 

ty Grammar Schqol, lOp A. 836, 93 
Vt. 220. . 

53 C.J. p 1055 note 34. / , , 

87. Minn,—*Kf«*^er v. Wapgfrln,, 4 Q 3 

JN’.W.2d 346.,230 Min^, llO^eifert 
y.. Mutual Benefit Life Insi Go.» 231 
N.W. 77^, 203 415. , , , 

H.T.—Heath v.^ State* .108 N*y,S.«d 
i 273 App.Dlv.,8.' , ^ 


Tex.—St. Paul Fire & Marine Ins. 
Co. V. Culwell, Civ,App., 45 S.W. 
2d 347, reversed on other grounds, 
Com.App., 62 S.W.2d 100. 
Additional relief as measured by In-^ 
strument as reformed see supra § 

87. 


88 . Ala.—Sutley v, Dothan Oil Mill 
Co., 179 So. 819, 235 Ala. 476. 

Ohio.—Anthony Carlin Co. v. Bur¬ 
rows Bros. Co., 6 N.B.2d 761, 64 
Ohio App. 202. 

53 C.J. p 1055 note 36. 

Original •warran^ dead,. reformed^ 
in action in which grantors and'^ 
grrantees were parties was' without 
force in subsequent action b^r gran¬ 
tees against grantors for breach of 
covenants.—^Black v. ^ Smith, “158" M. 
E. 916, 86 IndLApp. 621: ^ 

Title Off ezeoutor 

A deed T^hich named as grantee 
the estate'of a person known to be 
deceased Instead of executor Us in¬ 
tended by grantors and grantee 
could be reformed In equity by Inr. 
sertlng liame oir executor, as gran¬ 
tee, and, • Tt^heii" deed ‘ was' thus re¬ 
formed. legal title rested' In- execu¬ 
tor.—Fisher V. Standard .InV.-Go.', 15 
N.W.2d 365. 145 Neh.- 80, 

89. Or.—^Richmond vl Ogden' St ,R. 
Co., 74'P. 353, 4*4 ^Or. 48. 

BQk Moi.—Dent, w. Hob^n, 

} 289, 189 Mo.App.’ 140. 
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a. In Gteneial 

As a general rtrfe, as between the parties, the refor¬ 
mation of an Instrument relates back to the time of the 
original execution of such instrument. 

Except as to bona fide purchasers without notice 
and those standing in similar relations,on the 
reformation of an instrument the general rule is 
that it relates back to, and takes effect from the 
time of, its original execution, especially as be¬ 
tween the parties themselves®^ and as to creditors 
at large®^ and purchasers with notice,®® although 
under some circumstances the equitable rights of 
the parties or of third persons may qualify or pre¬ 
vent the strict application of this rule,®® as in the 
case of the lien of a. judgment creditor which has 
attached after the execution of a deed or mortgage 
but before its reformation.®*^ Even where all the 
persons in interest have been made parties, and 
the instrument is reformed so as to conform to the 
intention of the parties thereto, the reformation 
will not affect the probate, or vary the terms, of 
wills executed in the meantime making devises of 
tne property involved.®® Where an attachment 
bond is the basis of a suit and is reformed so as 
to remedy defects in the answer, such reformation, 
relating back to the institution of the suit, renders 
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a demurrer to the answer on the ground of such 
defects unnecessary.®® 

h. Reformation of Mortgage after For^losuie 

The reformation of a mortgage, after foreclosure, 
with respect to the property embraced therein has been 
held to revive the right of the mortgagor to redeem. 

While the reformation of a mortgage or deed 
of trust after foreclosure has been held not to im¬ 
pair the decree of foreclosure or the deed executed 
thereunder,! it has also been held that the refor¬ 
mation of a mortgage after its foreclosure, by cor¬ 
recting a mistake in the original instrument so as 
to make the reformed instrument describe prop¬ 
erty not embraced in the original instrument, has 
the effect of reviving the right of the mortgagor 
to redeem® unless by stipulation or otherwise the 
mortgagor has waived or forfeited this right.® 
Necessity for new foreclosure and sale. Wheth¬ 
er, after foreclosure of a mortgage or sale under 
a deed of trust, w^here there is a defective descrip¬ 
tion and reformation is sought, the trial court 
should order a new foreclosure or sale of the prop¬ 
erty has been held to rest in the discretion of the 
court.^ However, there is .authority which re¬ 
quires a new foreclosure and sale to be ordered 
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91. U.S.—Corptui Jorls cited in 
Sinopoulo V. Jones, C.C.A.Okl., 164 
F.2d 648, 660. 

Ala.—Corpus Juris cited in Season 
V. Duke, 20 So.2d 717, 718, 246 
Ala. 387. 

Fla.—Corpus Juris quoted in Smith 
V. Pattishall, 176 So. 668, 672, 127 
Fla. 474. 

Tenn.—Globe & Republic Ins, Co. of 
America v. Shields, 96 S.W.2d 947, 
170 Tenn. 486. 

Tex.—Corpus Juris cited in Hill v. 
Foster, 186 S.W.2d 343, 347, 143 
Tex. 482. 

W.Vau—Johnston v. Terry, 36 S.E.2d 
489, 128 W.Va. 94. 

53 C.J. p 1066 note 39. 

Beformation of mortgage cannot 

relate back to time it was recorded 

so as to bind or affect third persons. 

—^Drew County Bank & Trust Co. v. 

Sorben, 28 S.W.2d 730, 181 Ark. 943. 

92. Ala.—Corpus Juris dted in Sea¬ 
son V. Duke. 20 So.2d 717, 718, 246 
Ala. 387. 

Ark.—Corpus Juris dted in Mason v. 
Jarrett, 284 S,W.2d 771, 778. 

Fla.—Corpus Jtiris quoted in Smith 
V. Pattishall, 176 So. 668, 572, 127 
Fla. 474. 

Ky.—^Flrst Hat Bank v. Williamson, 
115 S.W.2d 566, 668, 273 Ky. 116. 

N.T,—Heath v. State, 103 H.T.S.2d 
397, 278 App.Dlv. 8. 

Tenn.—Globe & Republic Ins. Co. of 
America v. Shields, 96 S.W.2d 947, 
170 Tenn. 485. 

Tex.—St Paul Fire & Marine Ins. 


Co. V. Culwell, Civ.App., 46 S.W.2d 
347, reversed on other grounds, 
Com.App., 62 B.W.2d 100. 

W.Va.—Johnston v. Terry, 36 S.E.2d 
489, 128 W.Va. 94. 

63 C.J. p 1066 note 40. 

Effect on insurance on property 
Reformed instrument became only 
evidence of original instrument with 
respect to validity of Are policy, 
which insurer alleged was void be¬ 
cause insured was not sole owner of 
property as required by policy.— 
Globe & Republic Ins. Co. of America 
V. Shields, 96 S.W.2d 947. 170 Tenn. 
486. 

93. TT.S.—Sinopoulo v. Jones, C.CA.. 
Okl., 164 F.2d 648. 

Ark.—Corpus Juris dted in Mason 
V. Jarrett 234 S.W.2d 771. 773. 
Fla.—Corpus Juris quoted in Smith 
V. PattlshaU, 176 So. 568, 672, 127 
Fla- 474. 

63 CJ. p 1066 note 41. 

94. Ark.—Corpus Juris dted in Ma¬ 
son V. Jarrett 234 S.W.2d 771, 773. 

Fla.—Corpus Juris quoted In Smith 
V. Pattishall, 176 So. 568, 572, 127 
Fla. 474. 

53 C.J. p 1066 note 42. 

95. Ark.—Corpus Juris dted in Ma¬ 
son V. Jarrett 234 S.W.2d 771, 773. 

Fla.—Corpus Jtiris quoted in Smith 
V. Pattishall, 176 So. 568, 672, 127 
IFla. 474. 

Tex.—Corpus Juris dted in Hill v. 
Foster, 186 S.W.2d 343, 347, 148 
Tex. 482. 

53 CJ. p 1056 note 43. 


96. Pla.—Corpus Juris quoted In 
Smith V. Pattishall, 176 So. 668 , 
672, 127 Pla. 474. 

53 C.J. p 1056 note 44. 

97. T^a.—Corpus Juris quoted in 
Smith V. Pattishall, 176 So. 668 , 
672, 127 Pla. 474. 

53 C.J. p 1066 note 45. 

As to interest in realty xuistakenly 
omitted from deed 
Under recording statute, right of 
creditor to obtain judgment lien on 
royalty interest in coal lease of real¬ 
ty subsequent to execution of deed 
conveying realty which failed to in¬ 
clude such royalty interests could 
not be defeated by subsequent decree 
reforming deed so as to include such 
interest, since at time of execution 
of Judgment lien, judgment debtor 
still owned property.—First Nat. 
Bank V. Williamson, 115 S.W.2d 565, 
273 Ky. 116. 

98. Minn.—Christman v. Colbert, 24 
N.W. 801, 33 Minn. 609, 

99. Conn.—Snelling v. Merritt, 81 A* 
1039, 85 Conn. 83. 

1 . Ark,—^Foster v. Richey, 93 S.W. 
2d 1258, 192 Ark. 683. 

2 . Iowa.—^Provost v. Rebman, 21 
Iowa 419. 

63 CJ. p 1056 note 48. 

3. Iowa.—^McKissick v. Mill Owners* 
Mut. P. Ins. Co., 50 Iowa 116— 
Provost V. Rebman, 21 Iowa 419, 

4. Cal.—^Hanlon v. Western Doan Sc 
Bldg. Co., 116 P.2d 465, 46 CalA.pp. 
2d 580. 
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as equitably necessary.® 

§ 94. Estoppel to Deny Reformation 

Estoppel or waiver of the right to seek reforma¬ 


tion and estoppel to deny the right to reformation 
are considered supra 32, 23. 

Examine Pocket Parts for later cases. 


AlsMiioe of advaataffe 

Where no advantage will result to 
defendants who had knowledge of 
the mistake in the mortgage at the 
time of the foreclosure, a new sale 
after reformation will not he de¬ 
creed.—Stoneham Five Cents Sav. 
Bank v. Johnson, 3 N.E.2d 730, 295 
Mass. 369. 

2few foredloBiire or sale not reanired 
(1) In foreclosure purchaser’s suit 
to reform description in mortgage 
and commissioner’s deed, purchaser 
was entitled to relief against mort¬ 


gagors without new foreclosure, no 
third persons being involved.—^L. 
Harvey & Son Co. v. Rouse, 165 S.B. 
714, 203 N.C. 296. 

(2) Where error in description in 
trust deed was obvious and would 
have misled no one, and trustee’s 
notice of breach and election to sell 
contained a proper description of re¬ 
alty, and trustee’s deed contained a 
proper description, and no prospec¬ 
tive purchaser at trustee’s sale was 
or could have been misled or dis¬ 
couraged from bidding, trial court 


could properly reform trust deed and 
other documents with respect to mis¬ 
take in description of realty after 
foreclosure sale without ordering 
that a new sale should be had, es¬ 
pecially where no purchasers with¬ 
out notice were involved.—^Hanlon v. 
Western Loan & Bldg. Co., 116 P.2d 
465, 46 Cal.App.2d 580. 

5. Iowa.—Carrigg v. Mechanics’ Sav¬ 
ings Bank, 111 N.W. 329, 136 Iowa 
261. 

53 C.J. p 1057 note 48 [b]. 
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REFORMATORIES 

This Title includes institutions for promoting reformation of offenders, more particularly of ju¬ 
venile delinquents, whether founded or maintained by private means or in part or wholly by govern¬ 
ment ; establishment, maintenance, regulation, and management of such institutions; and rights, powers, 
duties, and liabilities of managers and other ofScers, etc., thereof. 

Matters not In this ntle, treated dsewhere in this trork, see DescziptlTe^VTord Ibidex _ 

Analysis 

§ 1. Definition and nature—^p 493 

2. Establishment and maintenance in general —p 494 

3. -Use of jail as substitute—^p 494 

4. Supervision—^p 494 

5. Suspension—^p 495 

6. Officers and employees—^p 495 

7. -Election, appointment, and removal—^p 495 

8. -Powers and duties in general—^p495 

9. Qualifications and admission of inmates—^p 496 

10. Custody and control of inmates—^p 497 

11. - Binding out to service—p 497 

12. Liability for torts—^p 497 

13. -To inmates—p 498 

14. Compensation for maintenance of inmates—^p 499 

15. -Reimbursement or recovery back of payment—^p 499 

16. Transfer of inmates—p 499 

17. Reductiton of term of commitment—^p 502 

18. Discharge of inmates—p 503 

19. -Right to surplus profits of labor of inmates—^p504 

See also descriptive word index in the back of this Volume 


§ 1. Definition and Nature 

A reformatory is an Institution or place for the 
reformation of youthful delinquents or criminals. 

The word “reformatory” in its broad sense is 
•sufficient to include all institutions and places in 
which efforts are made either to cultivate the in¬ 
tellect, instruct the conscience, or improve the con¬ 
duct; places in which persons voluntarily assem¬ 
ble to receive instruction and submit to discipline, 


or are detained therein for either of these purposes 
by force.i As the term is employed in Ibis title, 
however, it may be defined as meaning an insti¬ 
tution, the main object and purpose of which is the 
reformation of those who, from immature age, are 
presumably proper objects of effort at reformation, 
although confinement therein is a punishment for 
crime.2 Other designations such as “reform 
school,” as considered in Criminal Law § 2000 b, 
“state vocational institution,”^ and other desigpia- 


1. Conn.—^Hughes v. Daly, 49 Conn. 
34, 35. 

2. HI.—Henderson v. People, 46 
711, 166 Ill. 607. 

53 C.J. p 1058 note 2. 

JTuvenile delinquents generally see 
Infants $§ 98-102. 

'Purpose of statutes 

(^) **Th6 ^parent purpose of .the 
statutes regulating confinement in 
-the reformato]^ li^Ututions of the 


8ta.te IS' to impose punishment for 
crime and at the same time to effect 
reformation of their inmates and to 
equip them for lives of usefulness 
and to become law-abiding citizens.’* 
—^People ex rel. Medina v. Slattery, 
36 N.T.S.2d 255, 268, 178 Miaa 741— 
People ex rel. HaUpt v. Lasch, 202 
N.Y.S. 410, 418, 122 Misc. 223. 

(2) ’The legislative purpose In 
establishing the reformatory was to 
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t 


provide a place of confinement for 
persons between the ages of 16 and 
25 years, and whose sentence was 
not in excess of five years.”—iBx par¬ 
te Neighbors, 187 P.2d 276, 280, 85 
Okl.Cr. 183. 

3. N.T.—^People v. Glowacki, 22 N. 

T.S.2d 22, 174 Misc. 416. 

Purpose of iustitatlon 
The New York state vocational In- 
stitution at Ooxsackie is used for t^e 
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tions such as ‘‘industrial school,“training school,”5 
“house of refuge,”® or “house of correction”*^ are 
sometimes employed with respect to institutions of 
this character. In this sense a reformatory is a 
penal institution® or prison,® and although, as dis¬ 
cussed in Prisons § 1, the terms “prison” and 
“penitentiary” have been distinguished from the 
term “reformatory,” the term “penitentiary” has 
also been construed to include a reformatory. 
The term is also applied under some statutes to 
the reformatory department of a state penitentiary 
or prison.^® 

§ 2. Establishment and Maintenance in Gen¬ 
eral 

Constitutional or statutory provision is usually made 
for the establishment and maintenance of reformatories. 

The authority or duty to establish and maintain 
reformatories, by whatever name designated, is 
generally provided for by constitutional or statutory 
provisions.^^ Statutes establishing such institu¬ 
tions have been held valid or not unconstitutional.^^ 
A constitutional provision which authorizes the 
erection of a house of correction where vagrants, 
etc., shall be restrained and usefully employed au¬ 
thorizes the establishment of a reformatory for 
minors.!® Where a particular board or agency has 
by legislative mandate the duty to provide a de¬ 


tention home, and the home provided becomes both 
inadequate and dangerous, it is the duty of the 
board or agency to erect or acquire a new one.!^ 

The right of a state to establish reformatories 
and to provide for the commitment therein of mi¬ 
nors rests on the principle that the parental au¬ 
thority is limited to what is for the benefit of the 
child, and then, when parental authority is exer¬ 
cised beyond that limit, a supereminent authority 
of the public to interpose exists.!® 

§ 3., -Use of Jail as Substitute 

A Jail cannot be considered a reformatory unless 
statutory conditions prescribed therefor are actually 
adopted. 

Where a statute provides that a jail may be 
used as a reformatory where no other is provided, 
on the adoption of certain -measures, such jail can¬ 
not be considered a reformatory within the mean¬ 
ing of the. statute unless the prescribed measures 
were actually adopted.!® 

§ 4. Supervision 

Provision Is frequently made by statute for the reg¬ 
ulation and supervision of reformatories. 

Provision is frequently made by statute for the 
regulation and supervision of reformatories.!*^ 
Some statutes provide for the visitation and in¬ 


care, treatment, trainingr, and educa¬ 
tion of male persons over sixteen 
years of asre. but less thajn nineteen 
years of age, who have been found 
to be disorderly persons, or wayward 
minors, or vagrants, or found guilty 
of any other offenses or crimes, in¬ 
cluding misdemeanors or felonies, 
other than crimes punishable by 
death or life imprisonment.—^People 
V. Glowacki, supra. 

State-wide institatioiL 

N.Y.—^People v. Glowacki, supra. 


6. ' Pa.—House of Refuge v. Smith, 
21 A. 353, 140 Pa. 387, 394. 

7. N.C.—In re Watson, 72 S.B. 1049, 
167 N.C. 340. 

53 C.J. p 1059 note 7—80 C.J. p 475 
note 61. 

As a workhouse 

A house of correction, as used in 
some statutes, has been held to mean 
a place of work for criminals having 
to work out their fine.—^People v. 
Stavrakas, 167 N.E 852, 857, 336 IlL 
670. 


4. Neb.—Roberts v. State, 118 N.W. 

674, 82 Neb. 651. 

53 C.J. p 1058 note 4. 


5. N.C.—In re Watson, 72 S.BL 1049, 
157 N.C. 340. 

Purpose of statute 
The primary purpose of statute 
establishing a training school for 
girls is the welfare of female chil¬ 
dren; end it was not enacted with 
the object to punish for commission 
of crime, but to reclaim and rescue 
certain classes of females from a 
:,po§sible criminal career and to pro¬ 
tect girls under age of eighteen 
years, during their minority, from 
jr^ults of, assoctaon vi- 

qr people.—Oarn^r. v, 

BJSLtd 'IZll 188 Ga. 46^' 


8. Ill.—^People V. Illinois State Ref¬ 
ormatory, 36 N.B. 79,'148.111. 413, 
23 L.R.A, 139, 

Okls —State V. Vaughn, 176 P. 731r 
15 Okl.Cr. 187. 

9. Mass.—^Beard v. Boston, 23 N.B. 
826, 151 Mass. 96'. 

53 C.J. p 1059 note 9. 

10. Iowa—State v. Smitch, 169 N. 
W. 680, 186 Iowa 80. 

11- ^Cy.—Jefferson County Fiscal 
Court V. City of Louisville, 122 S. 
W.2d 1026, 276 Ky. 64. 

OonstruolloiL of additions 
Ky.—Jefferson County* Fiscal Court 
V. City of Louisville, supra—^Moolre 
V. State Board of Charities and 
Corrections, 40 S.W.2d 849, 239 Ky. 
' T29. 
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Duty to maintain 

Ky.—Jefferson County Fiscal Court 
V. City of Louisville, 122 S.W.2d 
1026, 276 Ky. 64. 

Disposal of property 
Ky.—Jefferson County (Fiscal Court 
V. City of Louisville, supra 

12. Ga—Garner v. Wood, 4 S.E.8d 
137, 188 Ga 463. 


State farm 

Ill.—People V. Welch, 162 N.E. 113, 
331 Ill. 20—People v. Landers, 160 
N.E. 836, 329 HI. 463—People v. 
Stump, 269 IlLApp. 182, trans¬ 
ferred, see People v. Garrison, 181 
N.E. 605, 349 Hi. 87. 

13. N.C.—^In re Watson, 72 S.E. 
1049, 167 N.C. 840. 

14, Ky>-Jefferson County Fiscal 
Court V. City of Louisville, 122 S. 
W.2d 1026; 276 Ky. 64. 


16.. Psu—Commonwealth v. McKea- 
gy, 1 Aihm. 248. 

Commitment of Juvenile delinquents 
4s based on power of state to act 
as parens patriae see Infants S 97. 

Parental authority and duty of state 
“ovfer minors see Infants § 4. 

16. Mass.—Tauntdn v. Westport, 12 
Mass. 355. ^ 


17. Ky.—Jefferson County 
Court V. City of Loulsvllfe 
W.2d 1026, 27fe Ky. ‘64. 


il^acal 
.122 S. 
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spection of reformatories by the board of public 
charities,18 or other public officers.15 

§ 5. Suspension 

The legislature may suspend the operation of a re¬ 
formatory It has created by failing to appropriate funds 
for Its maintenance; a statute making a reformatory 
a part of the penitentiary system does not put It out of 
existence as a reformatory. 

When the state legislature fails to make an ap¬ 
propriation of funds for the maintenance of an in¬ 
stitution'of its own creation, its failure operates to 
suspend the operation of the institution as effectual¬ 
ly as-would an express declaration to that effect,20 
and general laws as to places to which convicted 
persons shall be sentenced and committed have full 
operation.2i A statute providing that a reforma¬ 
tory shall Jiereafter be known as a branch or 
part of the penitentiary system does not put the 
reformatory out of existence, as such, and make 

it a penitentiary.^2 

§ -6. Officers and Employees 

Under statutes so providing particular boards are 
authorized to create the offices to be held in reforma¬ 
tories. 

A sUtute requiring a state board of control to 
determine the number and compensation of subor¬ 
dinate officers of state institutions has been held to 


authorize the board to create particular offices of 

reformatories.23 

§ 7. -Election, Appointment, and Re¬ 

moval 

In the absence of special statute thereon, the gen¬ 
eral rules governing the selection and removal of pub¬ 
lic officers and employees apply to the officers and em¬ 
ployees of reformatories. 

Except as altered by statutes of specific applica¬ 
tion to reformatories, the general rules governing 
the selection24 and the removal^S of public officers 
and employees apply to the officers and employees 
of such institutions. The power vested in the board 
of control of a reformatory to remove for cause 
an officer thereof confers the right to remove for 
incapacity and w’ant of diligence.26 Equity has 
no jurisdiction, in the absence of a statute con¬ 
ferring it, to restrain the board of control from 
removing one of the officers of the reformatory,- 
since the remedy is in a court of law.27 

§ 8. -Powers and Duties in General 

The powers and duties of governing bodies of reform¬ 
atories and of officers and employees connected with 
them are such as are expressly or impliedly conferred 
and imposed by law. 

In general the powers and duties of officers and 
employees of reformatories are determined by stat- 
ute.28 The duties of a particular officer may nec- 


18. Pa-—^In re Juvenile Ct Inst., 21 
Pa-Dist. 720. 

6^ C.J. p 1069 note 16. 

19. Jtidsres of OQinmoiL pleas - 
Pa.—^In re JuvenUe Ct., 21 Pa-Dlst. 

535. 

20. Wash.—^Ex parte WUnsvison, 
200 P. 329,^116 Wash. 560. 

53 C.J. p 1059 note 18. 

21. Wash.—^Ex parte Witllamson, 
supra. 

22. m. —^People ex rel. Cassidy v, 
McKinley, 23 N.E.2d 50, 372 Hi. 
247. . 

Validity 

To interpret penitentiary act, pro- 
vidinjr that reformatory shall be 
hereafter known as a branch of the 
penitentiary as putting reformatory 
out of existence and. thus deprive 
the -.state of the power to detain 
those sentenced to reformatory prior 
to enactment of penitentiary act, 
would, majce thp statuJto unconstitu¬ 
tional.—^eopl^ e? reL Cass^y v. Mc¬ 
Kinley, supi^‘ 

23. Iowa-—State v. Conway, 260. N. 

<319 Ipwa 1156, I ’ ’ /> 

Auditor and dark of indiunriofi* of 

Idwi^T-'^te .v« ConwMT. supra. 


24. Colo.—^Board of Control of State 
Industrial School for Boys v. 
O’Farrell, 112 P.2d 1939, 107 Colo. 
385. 

63 C.J. p 1059 note 22. 

Selection of public officers generally 
see Officers §§ 27-86. 

Civil servioe provisions 

(1) Applicant who took valid civil 
service examination for employment 
at state industrial sdiool and as a 
result was certified by the civil serv¬ 
ice commission for such emplo3n3ient 
was held entitled to salary.—^Board 
of Control of State Industrial School 
fbr Boys v. O’Farrell, supra. 

(2) Other decisions with respect to 
selection under civil service reguire- 
ments of officers or ^employees for 
reformatories see C^J. p 1059 not4 
22 tb]. 

25. Colo,—Capp V. People^ 176 P. 
899,^ 64 Colo. 58. 

53 C.J. p 1059 note 23. 

Bemoval of officers generally see Of¬ 
ficers 59’-'71. j j 

Bemoval held proper 

Evidence was held to sustain'fin4’ 
Ing that relief nurse enxploy^ at 
state industrial schod dien 

charged in the interests of i economy 
and in good faith, and that tha du¬ 
ties jof* the pQsltion were not th^e- 
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after assigned to others who had no 
civil service status, and Justified de¬ 
nial of reinstatement and compensa¬ 
tion to the nurse discharged.—Keve- 
lin V. Sullivan, 163 P.2d 199, 114 Colo. 
294. 

28. Mich.—Fuller v. Bllla 67 N.W. 
33, 98 Mich. 96. 

27. IlL—Marshal v. State Refoirma- 
tory, 66 N.E. 314, 201 Ill. 9. 

28. N.T.—People v. Glowacki, 22 
N.T.S.2d 22, 17-4 Misc. 416. 

Implied powers 

By conferring general powers and 
imposing general duties on officers 
in charge of state reformatory, legis- 
latitre has by necessary implication 
accorded to such officers all those 
powers which experience has proved 
necessary, and such as are customar¬ 
ily employe^ in the management of 
I^enal institutions.—State v. Courser 
92 P.2d 264, 199 Wash. 569. 

Buty‘ to sooduut 

Statute^ reguiring chief execo^tive 
of state institutions to ac¬ 
count to state board of control for, 
state funds received and remit them’ 
tCL stdte< treasurer, impliedly Impos^^ 
on auditor and clerk'Of industries of 
ngijEin's reforme,tory sudh duties. avA 
responsibility, with rei^ect to> funds 
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essarily inhere in, and pertain to, the administra¬ 
tion of his office, even though they are not for¬ 
mally prescribed.2^ Thus, a person placed as su¬ 
pervisor in charge of the inmates of a reforma¬ 
tory by the state department in charge of such 
institutions may, except as restrained by superi¬ 
or authority, exercise all the powers of the depart¬ 
ment over inmates.3® It has been held that the 
board of managers or officer in charge of a reform¬ 
atory has implied power to take data of inmates, 
and to retain them for reasonable future use,^^ 
and to send them to police officers elsewhere in the 
state when so requested in good faith.33 Discre¬ 
tion may be vested in a board of control by stat¬ 
ute after other and independent bodies have ad¬ 
judged a child to be a proper subject, to decide 
Vfffiether they will or will not receive it.34 

Diversion of funds. The fact that the board of 
control of a reformatory is, by the act establishing 
it, constituted a body corporate and politic, with 
the right to exercise all the pow’-ers usually belong¬ 
ing to such corporations, does not authorize them 
to divert fxmds dedicated to particular uses to some 
entirely different use.35 

Taking or making lease of land. Under a stat¬ 
ute authorizing the board of control to receive 
and hold property, real and personal, in the name 
of the corporation, such trustees have power to take 
a lease of land binding on their successors in of- 
fice.36 However, a board of managers has no au¬ 


76 C.J.S. 

thority to make a lease of37 or part with38 lands 
belonging to the state. 

Contracting for services of inmates. Where the 
board of control is a corporation with specially 
limited powers and duties, and has not the power 
to make a contract with an individual for the use 
of the services of the inmates of the institution, 
a special contract therefor made by the board is 
void.33 

Hours of labor. Statutes limiting the hours of 
labor in penal institutions except those wherein the 
employees are resident apply to reformatories in 
which a large number of the employees do not re- 
side.40 

§ 9. Qualiffcations and Admission of Inmates 

The legislature may determine the class of persons 
who may be confined In reformatories. 

The legislature has the right to determine the 
class of persons who may be confined in reforma- 
tories,^! and the class of persons who may and 
shall 'be confined in reformatories is determined by 
the statutes governing such institutions.^^ •Yhe 
scheme and plan back of commitments to reforma¬ 
tories are to provide for reformation rather than 
punishment,^3 and, hence, the inmates are generally 
restricted to those who are supposed to be capable 
of being reformed.^^ The superintendent of a re¬ 
formatory is justified in refusing to receive a per¬ 
son illegally committed to the institution.^® 
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received by him, after creation of his 
office, although warden is chief ex¬ 
ecutive officer of reformatory,—State 
V. Conway, 260 N.W. 88 , 219 Iowa 
1155. 

29. Iowa.—State v. Conway, supra. 

30. Cal.—People v. McMillan, 114 P. 
2d 440, 45 CalJ^pp.2d Supp. 821. 

31. Wash.—^Hodgeman v. Olsen, 150 
P. 1122, 86 Wash. 615, L.HJL1916A 
739. 

53 C.J. p 1060 note 28. 

3>ata proper to t9!ke 

(1) Pictures and fingerprints of 
the inmates may be taken.—State v. 
Courser, 92 P.2d 264, 199 Wash. 659. 

(2) *Other data proper to take see 
53 CJ. p 1060 note 28 [a]. 

32. Wash.—^Hodgeman v. Qlsen, 150 
P. 1122, 86 Wash. 615, L..R.A-1916A 
739. 

33. Wash.—Hodgeman v. Olsen, su¬ 
pra. 

34. ]^a.—Commonwealth v. McEIea^, 
1 Ashm. 248. 

53 air. p 1060 note 27. 

3& Cal.—Mitchell Y. Colgan, 54 P. 
90&, 122,Cal.A96. 

36;i Cal.—HarYey v. Whittier State 
^ tSottool, 75 F. loss, 142 CaL 391. 


37. Pa —^In re Pennsylvania Reform i 
School, 32 Pa.Co. 586. 

38. Pa.—^In re Pennsylvania Reform 
School, supra. 

39. Ill.—Clement v. State Reform 
•School, 84 Ill. 311. 

Authority to lease convicts see Con¬ 
victs S 17. 

Binding out to service see infra § 

11 . 

40. Pa.—^In re Pennsylvania Reform 
School, 8 Pa.Dist. 644. 

41. Wyo.—Uram v. Roach, 37 P.2d 
793, 47 Wyo. 335, 95 A.Ii.R. 1448. 

Place of imprisonment generally see 
Criminal Law § 2000. 
limitation to first offenders 
Wyo.—‘Uram v. Roach, supra, 

42. Statute held vaUd 

Ind—Scoopmire v. Taflinger, 52 N. 

E.2d 728, 114 Ind.App. 419. 

Statute construed 

Ind.—^Dowd V. Sullivan, 27 N.E.2d 
82, 217 Ind. 196. 

Age limits 

Under statute permitting the sen¬ 
tence of a first offender *'b^tween the 
ages of 16 and 30" to reformatory, 
Quoted words must be interpreted to 
mean between sixteenth and thir¬ 
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tieth birthdays.—People v. Schneider, 
92 N'.T.S.2d 649, 276 App.Div. 781. 

43- 'N.T.—^People ex rel. Tomasula 
V. Poster, 62 N.T.S.2d 451, 270 App. 
Div. 684. 

44. Adults 

Under some statutes the system of 
sentencing offenders to reformatories 
for reformation is applicable tp 
adult prisoners who are supposed to 
have been selected because of fitness 
for reformation as well as younger 
and less hardened offenders.—^Peo¬ 
ple ex rel. Medina v. Slattery, 36 N. 
T.S.2d 255, 178 Misc. 741. 

Youths 

The state industrial reformatory la 
a corrective Institution for youths 
who may be made useful and law- 
I abiding citizens.—^Moffett v. Huds¬ 
peth, 198 P.2d 153, 165 Ksul 656 — 
Martin v. Amrine, 133 P.2d 582, 153 
Kan. 384. 

45. Ky.—Commonwealth v. Craw¬ 
ford, 147 S.W.2d 1019, 285 Ky. 382. 

lllEiuor seutenced to unauthorized 
term 

Ky.—Commonwealth v. Crawford,~BU“ 
pra. 

Beturu to court for resentencing 
Buperinttendent of reformlflory to 
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§ 10. Custody and Control of Inmates 

The custody and control of inmates of reformatories 
are generally In the hands of those superintending such 
Institutions and must be carried out In conformity 
with statutory requirements. 

In general the control of persons committed to 
reformatories is in the hands and judgment of 
those superintending or immediately in charge of 
such institutions, who are presumed qualified to pass 
on the results obtained by incarceration therein,^® 
and ordinarily they are the persons to determine 
whether or not compliance is being made with the 
rules and regulations of the institution.'*'^ Under 
a statute providing that, where an infant is com¬ 
mitted to a reformatory, its parents shall have no 
right or custody over it, t!he authority of the offi¬ 
cers of such reformatory continues during the 
minority of the infant,*® unless sooner relinquished 
by their voluntary act,*® and is superior to the 
rights of a guardian previously®® or subsequently®^ 
appointed. Under some statutes the sole jurisdic¬ 
tion over children who have been placed in a home 
for the temporary detention of dependent, delin¬ 
quent, or neglected children is vested in the juve¬ 
nile branch of the county court until final com¬ 
mitment and disposition have been made by such 
court.®® A statute limiting the percentage of in¬ 
mates of reformatories to be employed in the man¬ 
ufacture of certain goods specified in the act does 
not apply to goods manufactured for use of the in¬ 
mates of such institutions.®® 

Statutes prohibiting the infliction of specified 


punishments on the inmates of reformatories must 
'be complied with.®* Accordingly, statutes prohib¬ 
iting the use of any corporal punishment, without 
any qualification or limitation, prohibit the use 
of any such punishment, no matter how moderate 
or reasonable,®® but such a statute does not pro¬ 
hibit force used to keep order or prevent miscon¬ 
duct by persons confined.®® 

§ 11. -Binding Out to Service 

Under permissive statute inmates of reformatories 
may be bound out to work. 

Under a statute giving the board of control pow¬ 
er to place inmates during their minority at em¬ 
ployment suitable to their years and capacities, and 
where there is no limitation as to the place of em¬ 
ployment, the board of control may bind out in¬ 
mates to persons residing outside of the state.®^ 
When bound out, the child may rightfully be put 
to work,®® and, if Ihis conduct requires reasonable 
correction, it is the right and duty of his custodian 
to administer it.®® 

§ 12. Liability for Torts 

A state which has waived its immunity from lia¬ 
bility for torts of its officers and employees Is liable for 
the torts of officers, agents, and employees of its re¬ 
formatories acting in the discharge of their offlciai du¬ 
ties; a private reformatory association is generally not 
exempt from liability for Its torts on the ground that 
It is a public corporation. 

A state which has waived its immunity from 
liability for the torts of its officers and employees 


which zninor was Improperly sen¬ 
tenced for stated term of years in¬ 
stead of Indeterminate term owed 
duty to return him to court for re¬ 
sentence to state prison for stated 
number of years, commitment to 
reformatory until dlscharirsd by law, 
or imposition of such other penal 
discipline or sentence as migrht be 
proper.—People ex rel. Tomasula v. 
Poster, 62 N.T.S.2d 461. 270 App.Dlv. 
684. 

46. N.T.—^People ex rel. Tomasula 
V. Poster. 62 N.T.&.2d 451, 270 App. 
Div. 684. 

47- Mo.—iEJx parte Webbe, 30 S.'W'.2d 
612^ 822 Mo. 869. 

amty to know of violations by in¬ 
mates 

Where a statute makes the super¬ 
intendent tljie dhlef executive officer 
of a refohnatory and giives him con¬ 
trol and mana^rement of all the edu¬ 
cational, domestic, and industrial af¬ 
fairs of the institution, it is his 
function -to know and determine 
whether or not the Inmates severally 
comnilied with all the rules and regu¬ 
lations ^of the Institution.—BIx parte 
Webbe, supra. 


48. Ala.—Reid v. State, 102 So. 488, 
20 Ala.App. 397. 

53 C.J. p 1060 note 40. 

49, Minn.—Armstrong v. State Pub¬ 
lic School, 98 N.W. 3, 88 Minn. 382. 

60. Minn.—^Armstrong v. State Pub¬ 
lic School, supra. 

61. Minn.—Armstrong v. State Pub¬ 
lic School, supra. 

52. Ky.—Jefferson County Piscal 
Court V. City of Louisville, 122 
S.W.2d 1026, 276 Ky. 64. 

53. Pa.—^In re Manufacturing Re¬ 
formatories, 20 Pa.Co. 423. 

64. Cal.—^People v. McMillan, 114 P. 

I 2 d 440, 45 QalA.pp.2d Supp. 821. 


and effect given to both.—People v. 
McMillan, supra. 

Averment as to injury held surplus¬ 
age 

In prosecution of supervisor for 
violating statute prohibiting corpo¬ 
ral punishment in Teformatories, al¬ 
legation in complaint that punish¬ 
ment administered “did injure and 
impair the health of** the victim was 
surplusage, and hence no proof of 
it was necessary to sustain a convic¬ 
tion.—^People V. McMillan, supra. 

Slapping inmate across face with 
open hand was held corporal punish¬ 
ment and also a “battery.**—^People 
V. McMillan, supra. 

66. Cal.—People v. McMillan, supra. 


56. Cal.—^People v. McMillan, supra. 
Statute held not repealed 
A statute prohibiting cruel, corpo¬ 
ral, or unusual punishment was held 
not repealed by subsequent statute 
giving state department of Institu- 
tidim general powers ot discipline, 
government, etc., without specifical¬ 
ly authorizing use of any particular 
means for those purposes, but the 
i statutes would be construed together 


57. N.T.—^People v. House of Re¬ 
fuge, 18 How.Pr. 409. 

Authority to lease convicts see Con¬ 
victs 9 17.' 

Power to contract for services of in¬ 
mates see supra 9 8. 

58. V€u—^Pllppo V. Commonwealth, 
94-S.E. 771, 122 Va. 864. 

59. Va.—^Flippo v. Commonwealth, 

1 ' supra;' ‘ ' '' 
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is liable, in the operation and management of its 
reformatories, only for hazards reasonably to be 
foreseen.®® An employee in a reformatory can¬ 
not recover from the state for damages to his prop¬ 
erty caused by the conduct of an inmate where he 
was guilty of contributory negligence.®^ A reform¬ 
atory association managed by its own officials and 
invested with all the rights and privileges of cor¬ 
porations is not exempt from liability for its own 
torts on the ground that it is a public corporation,®^ 
although its objects are of a benevolent character®® 
and it is required to make annual reports to the 
legislature.®^ 

§ 13. -To Inmates 

Liability for injuries to Inmates of reformatories 
caused by the tort, negligence, or misconduct of an of¬ 
ficer, agent, or employee of the institution may be im¬ 
posed on the state conducting the reformatory, where 
the state has assumed, or waived Its immunity from, 
liability for torts of its officers, agents, and employees, 
but not otherwise. 

Under the general rule that a state is not liable 
for the torts of its officers or agents in the dis¬ 
charge of their official duties unless it has vol¬ 
untarily assumed such liability, as considered in the 
C.J.S. title States § 130, also 59 C.J. p 194 note 34, 
the state is not liable under the doctrine of respon¬ 
deat superior for an injury occasioned to an in¬ 
mate of a reformatory through-the negligence of an 
officer or keeper in whose custody he is.®® Further, 
since the status of the inmate is analogous to that 
•of a convict and not that of an employee or servant, 
‘he is not entitled to the benefit of provisions of stat¬ 
utes widi relation to the liability of an employer to 


his employee.®® However, where the state assumes 
liability or waives its immunity, it is liable, and re¬ 
covery may be had against it, for injury to an in¬ 
mate of a state reformatory caused by the tort, 
negligence, or misconduct of an officer or agent of 
the institution ;®7 but in sudh case ihe state may not 
be held to a higher degree of care than is custom¬ 
arily exercised under similar conditions.®® A pris¬ 
oner confined in a reformatory, and while there 
put into solitary confinement for refractory con¬ 
duct, in accordance with rules established for 
such purpose, cannot maintain an action against 
the warden thereof for neglect to provide for him 
sufficient food, clothing, and fires, if he is kept in 
one of the usual cells,®® and there is no evidence 
of express malice^® or of such g^oss negligence as 
to authorize an. inference of malice.Ti 

A municipality which originally builds a reform¬ 
atory is not liable for the tort of the officers of 
the institution,*^2 unless some relation of agency 
exists between such officers and the municipality*^® 
at the time the tort is committed.*^^ 

A private reformatory ynstitution is_not liable for 
injuries to an inmate who was committed to its 
custody by a court of competent jurisdiction, which 
injury was caused by the negligence of an officer 
or employee, where the state has not waived its 
sovereign immunity from liability for torts of its 
officers and employees;*^® but .such an institution 
is liable for such an injuiy where the state has 
waived its sovereign immunity from liability for 
torts of its officers and employees.*^® 

By inmate. The state is not liable for injuries 


-60. N.T.—^Flaherty v. State, 78 N. 
E.2d 543. 296 N.Y. 342. 

,61. N.T.—Caldwell v. State, 72 N.T. 
S.2d 36, 189 Mlse. 536. ^ 

63. Va.—^Trevett v. Prison Assoc., 
36 S.E. 373, 98 Va. 332, 81 Am.S.R. 
727. 60 L.R.A. 664. 

Liability of charito^ble corporation 
for tort see Charities § 75. 

o63. Va.—Trevett v. Prison Assoo., 
supra. 

466 . V-a.~Trevett v. Prison Assoc., 
supra. - - 

65. N.'Tk—^Ackley v. Board of Edu- 
catiojsv 169 N.T.S. 249, 174 App.Div. 
44. 

58 P.jr. p. 1061 note' 66 . 

466 . N.Y.—Ackley v. Board of Bduca- 
tfoh. Supra. 

Status of convicts see Convicts $$ 2 - 

M' . -. - 

jrt. NT-T.—v. State, 73 N.Y.S. 

aegUgeaoe IMiL .pot 


Shown by inmate injured in attempt¬ 
ing to help instructor remove blazing 
barrel firom building.—^BresUn v. 
State, supra. 

68 . N.Y.—Shrader v. State, 46 N.Y.S. 

2d 199. - 

Industrial standards not applicable 
to farm work 

A claim against state for injuries 
to vocational institi^tion inmate while 
using farm machinery was not gov- 
erhed by labor law or Industrial code 
since inmate was engaged in farm 
work.—Shrader v. State, supra. 
FaUtire to guard farm machinery . 

Negligence of.the state cannot be 
based on failure to have guards on 
farm machinery wh'efe wid^hce 
shows that such guards are not-used 
on farm machinery.-;-Shrader t: 
State, supra. 

I 

69. Mass.—Williams v. Adams, 8 Afl- 

: len 171. - ^ 

Ta Mass.—Wiiuams v. Adams, *su- 

> 'Pm. . . 4 , }, <31 , 

49S’ 


[71. .Mass.—WilUams v. Adams, su¬ 
pra. 

72. Mich.—I>etroit v. Laughna, 34 
Mich. 402. 

Liability of municipal corporation for 
^ injury to persons imprisoned' In 
municipal J'ail or workhouse see 
Municipal-Corporations § 904. 

73. Mich.—^Detroit v. Laughna, su¬ 
pra. V " 

74. Mich.—IDetroIt v. Laughnd^ su¬ 
pra. ' f ' 

75i N.Y.—Corbtftt v.^ St., Vincent's 
Industrial School of Utica, 68 N.E. 
997, .177 -N.Y; 16.^ ' -t 

78. N.Y.—;-Bloom y. Jewish Board of 
Guardians,. 86,l^.E,2d 6 I 7 , 286 N.Y, 
349--Palge V. Stete, 199'N.B." 617, 
269 i¥.Y. 362. 

Season, for vole 
The d^va;tive Immunity of 
agent, does not survive 1 when prind- 
palfs immunity frpm liability Is de'- 
Stroyed.—Bloom v. Jewish Board .of 
Guardian ^6 NJ5,24, 6X7, 2g6 ^N.Y# 
849. 
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deliberately inflicted on one inmate by another in¬ 
mate which it could not reasonably have fore- 
seenJ7 

Rehabilitation of physically handicapped. A per¬ 
son who, while an inmate of a reformatory, was 
plhysically handicapped by an injury received while 
operating* a machine used in the manufacture of 
a commodity has been held entitled to the benefits 
of a statute for the relief and training of those 
incapacitated by an industrial accidentJS 

§ 14. Compensation for Maintenance of In¬ 
mates 

The right to require a particular person, agency, 
or governmental subdivision to pay for the maintenance 
of inmates of reformatories Is governed by statute and 
is not affected by defects In the committal or in the 
proceedings resulting In the committal. 

Defects in the commitments^ or in the proceed¬ 
ings resulting in the committals® do not affect the 
right of a reformatory to recover for the main¬ 
tenance of an inmate thereof. Where discretion 
is conferred by law on the committing oflScer to 
order the cost of maintenance of a prisoner in a 
reformatory to be paid from a particular fund, such 
officer must exercise that discretion persondly.®! 

Liability of town. Under a statute so providing 
the town from which a person is committed to a 
reform school is liable to pay for his maintenance,82 
In such case an action to recover for his main¬ 
tenance should be brought in the name of the re¬ 
form school and not in the name of the state,83 
but such a defect may be avoided by an amend¬ 
ment^^ The right of a reformatory to maintain 
an action against a town to recover for the main¬ 
tenance of inmates does not depend on the strict 
exercise in other respects, by the officers charged 


§§ 13-16 

with that duty, of the law giving the right of re- 

covery.35 

§ 15. -Reimbursement or Recovery Back 

of Pa 3 rment 

Under statutes so provWIng counties and towns re¬ 
quired to pay for the maintenance of Inmates of re- 
fonnatorles sentenced by their authorities may obtain 
reimbursement for the amount so expended from the 
parents or from specified other governmental subdlvi- 
sions In which the inmate has his legal residence. 

Under statutes in some jurisdictions the poor 
district within which the child had its last legal 
settlement is liable to the county for the amount 
paid by the county to the house of refuge for the 
maintenance of the child,86 regardless of whether 
the commitment was for a felony or misdemean¬ 
or.^*^ Under other statutes the county may recover 
from cities a reasonable sum for the support and 
maintenance of children from such cities.S8 In 
other jurisdictions the court may direct a parent, 
financially able,®® to reimburse the county for the 
expense of maintenance,®® although such parent 
was deprived of the custody of the child in divorce 
proceedings.®! Where the process by whi<ffi a boy 
is committed to a reform school is void, the town 
from which he was committed cannot recover sums 
paid for his support at that school from the town 
of his legal settlement®® 

§ 16. Transfer of Inmates 

The transfer of persons to or from reformatories 
generally la considered an administrative, and not a 
judicial, act, and the power to make such transfers may 
validly be placed in particular boards or the officers or 
heads of such Institutions; the power to transfer must 
be exercised In conformity with statutory requirements. 

As a general rule the transfer of persons to 
or from reformatories is considered an adminis- 
trative, and not a judicial, act,** and is a matter 
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T7* N.T.—^Flaherty v. State, 73 N.B. 

2d 643, 296 N.T. 342. 

Notice of liasard lield not ihown 
. Failure of boy inmate of state 
traininiT school to appear for sched¬ 
uled fight with fellow inmate on 
whom he later poured acid while 
victim slept and discovery of hole 
in victim's pillow did not constitute 
notice of possible assault so as to 
render state liable therefor.—Flaher¬ 
ty V. State, supra. 

Accessibility of fire, oxtlngnlsher 
to >boy. inmates of state training 
school w«m 9 not negligence rezvdering 
state liable to Initiate on whom fellow 
inmate poured i add purloined from 
the extiagirisher.—Flaberty, v. ,9tate, 
supra.. • ’* , , . . - 

78# Pk .—in * re Rehabilitation (Act 

No. 2, 28 Pa.Dist 867. 


79. N.T.—^People v. Dickson, 10 N. 
T.S. 604, 57 Hun 312, affirmed 26 
N.E. 953, 123 N.T. 639. 

80. N.H.—State v. Hollis, 59 N.H. 
390. 

81. Cal.—^Boys*, etc., Aid Soc. v. 
Reis, 12 P, 796, 71 Cal. 627. 

88. N.H.—State v. Hollis, 59 N.H. 
390. 

Liability of county for maintenance 
of inmates of reformatories see 
Counties } 216 a. 

83. N.H.—State v. Hollis, supra. 

84. N.H,—State v. Hollis, supra. 

85. Mass.—-Wade v. Salem, 7 Pick. 
333. 

86. Pa.—Lawrence County v. Big 

*Bea^r, 2 Pa.Dist. 760, 12 PeuCo. 
‘4W. ' ' ‘ ; 

Liability' of county for maintenance 


of inmates of reformatories see 
Counties § 210 e, 

87. Pa.—Lawrence County v. Big 
Beaver, supra. 

88. Utah.—^Salt Lake County v. Salt 
Lake City, 134 P. 560, 42 Utah 548. 

53 C.J. p 1062 note 84. 

89. Cal.—^voboda v. Alameda Coun¬ 
ty Super. Ct, 214 P. 440, 190 Cal. 
727. 

SO. Cal.—Svoboda v. Alameda Coun- 
ty^Super. Ct, supra. 

91. Cal.—Svoboda v, Alameda Coun¬ 
ty Super. Ct., supra. 

98. Me.—^Lewiston v. Fairfiekb 47 
Me. 481. 

93. U.^.^Riley V.* "Pescor, D.CTio.,. 
63 F.Supp. 1. 

Kak—Moffett v. BDudspeth. 198 P,2^ 
153, 165 ±ajL 656. ^ 
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§ 16 


within the police power of the state on which the 
legislature may enact legislation.®^ Statutes which 
empower particular boards or officers or heads of 
reformatories to make such transfers,or to ap¬ 
ply to the courts or a judge thereof for authority 
to make such a transfer,®® ordinarily are held val¬ 
id, although they do not provide for a new trial® 
or a hearing,®® and they are considered to consti¬ 
tute a part of the sentence of persons committed to 
such institutions.®® However, there is authority 
which holds that, where there is a material differ¬ 
ence in the grades of punishment provided for in 
reformatories and prisons or penitentiaries, and 
the advantages of the reformatory over the prison 
or penitentiary are confined to minors who cannot 
be sentenced directly to the prison or penitentiary 
instead of to the reformatory, the power to transfer 


inmates from a reformatory to a prison or peni¬ 
tentiary is judicial and not executive or adminis¬ 
trative, and can be exercised only by a court vested 
with judicial power,i and that a statute authorizing 
the officers of a reformatory to transfer to a pen¬ 
itentiary an inmate on the ground of discipline 
is unconstitutional.® A statute providing that per¬ 
sons transferred shall be subject to the rules and 
regulations and discipline of the institution in which 
they are confined has been held to relate solely 
to the administration and discipline of the institu¬ 
tion, and not to increase or change the sentence 
originally imposed.® 

The power to transfer persons to or from re¬ 
formatories is dependent on the terms of the stat¬ 
utes,^ and must be exercised in conformity with 


Mass.—Sheehan v. Superintendent of 
Concord Reformatory, 150 N.B. 231, 
254 Mass. 343. 

Okl.—^Bx parte Burns, 202 P.2d 433, 
880 Okl.Cr. 270—Ex parte Olden, 
190 P.2d 228, 88 Okl.Cr. 66—Ex 
parte Himes, 199 P.2d 226, 88 Okl. 
Cr. 78—^Ex parte Neighbors, 187 P. 
2d 276. 85 Okl.Cr. 183. 

Tenn.—Harwood v. State ex rel. Pil¬ 
lars, 201 S.W.2d 672, 184 Tenn. 515. 
53 C.J. p 1062 note 95. 

Bxeoative act 

Transfer of prisoner from Indus¬ 
trial institute to state penitentiary 
is an executive act, even though 
board of chanties and reform may 
be required incidentally to determine 
questions of fact, while sentence of 
prisoner to the institute is a judicial 
act.—^Uram v. Roach, 37 P.2d 793, 47 
Wyo 335, 95 A.L.R. 1448. 

94. Mass.—Petition of Sheehan, 150 
N.E. 231, 254 Mass. 342. 

Tenn.—^Harwood v. State ex rel Pil¬ 
lars, 201 S.W.2d 672, 184 Tenn. 515. 
Discharge of inmate from prison aft¬ 
er transfer from reformatory see 
infra $ 17. 

Transfer; 

Of prisoners generally see Prisons 
% 19 b. 

To penitentiary on attaining major¬ 
ity see Infants § 96 g. 

95. Kan.—Wears v. Hudspeth, 205 
P.2d 1188, 167 Kan. 191—Kanive v. 
Hudspeth, 198 P.2d 182, 165 Kan. 
658—^Moffett v. Hudspeth, 198 P.2d 
163, 165 Kan. 656—Martin v. Am- 
rine, 133 P.24 582. 156 Kan.« 388, 
certiorari denied 63 S.Ct. 1029, 319 
U.S. 745, 87 L.Ed. 1701—Jn re 
Murphy, 63 P. 428, 62 Kan. 422, 
overruling^ in effect In re Dumford, 
53 P. 92, 7 Kan.App. 89. 

parte White, 77 A.2d 818, 10 
N.J.Super. 600. 

y-MUL-r-rParwood V, State ex rel. Pil- 
Ws, '20l S.W.2d 672, 184 Temu 515. 


Wyo.—^Uram v. Roach, 37 P.2d 793, 
47 Wyo. 335, 95 A.L.R. 1448. 

53 C.J. p 1062 note 91. 

PetermUiatlon of existence of condi¬ 
tions 

The determination of the existence 
of the circumstances conditioning the 
authority to transfer an inmate may 
properly be left to those in control 
of the reformatory.—Glazier v. Heed, 
163 A. 766, 116 Conn. 136. 

96. N.T.—^People ex reL Cunningham 
V. Warden of County Penitentiary, 
New York. 183 N.Y.S. 882. 
Application to court for authority 
Statute authorizing trustees of 
school for boys to apply to judge of 
court for authority to transfer a 
minor committed to school to county 
workhouse is not unconstitutional as 
conferring judicial power on trus¬ 
tees.—In re Robertson, 64 A.2d 848, 
5 Terry, Del., 28. 

97- N.T.—^In re Schiavone, 183 N.T. 
S. ^84. 

53 C.J. p 1062 note 93. 

98. N.J.—Stagway v. Riker, 86 A. 
440, 84 N.J.Law 201. 

53 C.J. p 1062 note 93. 

99. Kan.—^In re Murphy, 63 P. 428, 
62 Kan. 422. 

Wyo.—^Uram v. Roach, 37 P.2d 793, 
47 Wyo. 336, 96 A.L.R. 1448. 
xrot dhange of sentence 
A transfer of a prisoner from a 
reformatory to a penitentiary is not 
a change of sentence, hut a carrying 
out of the original sentence.—^Uram 
V. Roach, supra. 

judge’s determination as to place 
finding of trial judge that prison¬ 
er was eligrible to confinement in in¬ 
dustrial Institute was merely advi¬ 
sory in view of statute empowering 
board of charities aud reform to 
transfer him to state penitentiary if 
it should thereafter appear that he 
had previously been convicted of 
qrima—^Uram v. Roach, supra. j 

BOO 


1. Ill.—^People v. Mallary, 63 N.E. 
508, 195 Ill. 582, 88 Am.S.R. 212. 

9- Ill.—People V. Mallary, supra. 

3. N.J.—Ex parte White, 77 A.2d 
818, 10 N.J.Super. 600. 

Parol privileges 

Eligibility to parole of person sen¬ 
tenced to reformatory for Indeter¬ 
minate term has been held not af¬ 
fected by his transfer to prison, even 
though the rules and regulations of 
the prison as to eligibility for parole 
of prisoners originally committed 
there are different.—Ex parte White, 
supra. 

Bemissioii of time for good beliavior 

Prisoner committed to reformatory 
for indeterminate term not to exceed 
maximum for crime for which he was 
sentenced, and subsequently trans¬ 
ferred to state prison, would not be 
entitled to remission time for orderly 
deportment, manifest effort of self- 
improvement and control, and contin¬ 
uous good conduct, since statute pro¬ 
viding for such remission applies 
only to prisoners who have been di¬ 
rectly committed to state prison for 
maximum and minimum term:—^Ex 
parte White, supra 

4. Okl.—Ex parte Bums, 202 P.2d 
433, 880 Okl.Cr. 270—Ex parte Al¬ 
len, 192 P.2d 289, 86 Okl.Cr. 48, cer¬ 
tiorari denied Allen v. Burfoi^ 68 

S.Ct. 1388, 334 U.S. 830, 92 D.Bd. 
1757. 

Improper transfer of Inmate from 
' one institution to another as 
ground for relief In habeas corpus 
see Habeas Corpus § 29. 
l^w at Idme of tranliifer 
The law in effect at the time relator 
was returned to prison and not the 
law as it was when he was originally 
sentenced ' was controlling on the 
question of his transfer from the re¬ 
formatory.—^People ex reL De Bello 
V. Poster, 81[ .N.T.S.2d 699, 275 App. 
Div. 746. 
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any statutory limitations and restrictions thereon.^ 
Under various statutes designated officers or boards 
have been held to have power to transfer inmates 
of reformatories to prisons or penitentiaries,® 
or vice versa.*^ The power to transfer has been 
held to extend to paroled reformatory inmates,® 
including paroled inmates who have been convicted 
of another offense and sentenced to prison, and 
who at the time of the transfer are confined in 
the prison,® and to inmates whose terms of sentence 


have not commenced to run because they have been 
postponed imtil the terms of previous sentences 
have been served^® The validity of an order of 
transfer is not affected by the fact that the per¬ 
son ordered transferred was not physically at the 
reformatory at the time the order was made.^^ 

There must be a compliance with procedural re¬ 
quirements for the transfer of persons to or from 
reformatories in order that the transfer may be 
lawful. In jurisdictions where the power to 


Virho may order transfer 

(1) Amendment to federal statute, 
18 U.S.CA- §S 744 b, 753 f was held 
to authorize attorney greneral to 
transfer from one place of confine¬ 
ment to another persons committed 
to national traaningr school for boys 
by the Juvenile court of the District 
of Columbia.—^Riley v, Pescor, D.C 
Mo., 63 F.Supp. 1. 

(2) Prior to amendment a minor 
who was committed by the Juvenile 
court to the national training: school 
for boys in the District of Columbia 
for period of his minority was and 
continued to be for that violation 
subject to orders of the Juvenile 
court and not to orders of the attor¬ 
ney general, and he could not be le¬ 
gally transferred to another reforma¬ 
tory by order of the attorney gener- 
aL—Huff V. O'Bryant, 121 P.2d 890, 
74 App.D.C. 19. 

Transfer held authorized 
D.C—Story v. Rives, 97 F,2d 182, 68 
App.D.C. 325, certiorari denied 59 
act. 71. 806 U.S. 695, 83 KEd. 377. 
Military prisoners 

The attorney general and director 
of prisons may not transfer to pen¬ 
itentiaries general prisoners sen¬ 
tenced by army courts-martial in 
whose cases a disciplinary barracks 
or reformatory has been previously 
designated a.s the' place of confine¬ 
ment.—Kelly V. Hunter, D.C.Kan., 80 
F.Supp. 851, affirmed, C.C~A., Yates v. 
Hunter, 174 F.2d 847. 

5. Okl.—parte AUen, 192 P.2d 
289, 86 Okl.Cr. 48, certiorari denied 
Allen V. Burford, 68 S.Ct 1333, 334 

U. S. 830, 92 L.Bd. 1757—Ex parte 
Neighbors, 187 P.2d 276, 86 Okl.Cr. 
183. 

•6. Kan.—Qoldsberry v. Hudspeth, 
199 P.2d 812, 166 Kan. 241—Moody 

V. Hudspeth, 199 P.2d 175, 166 Kan. 
75—^Martin v. Amrine, 133 P.2d 682, 
166 Kap. 388, certiorexi denied 63 
,S.Ct. 1029* 319 U.S. 746, 87 KEd. 
1701. 

Okl.—Ex parte Olden, 199 P.2d 228, 
88 Okl.Cr. 66—^Ex parte Himes, l£f9 
'P.2d 22$’ 88 Okl.Cl-'. 78—Ex parte 
, Allen, 192 ;P.2d 289, 86 pkl.Cr. 48, 
certiorari denied Allen v. Burford, 
68 ’S.Ct 1333, 834 U.Si, 830, 92 Li.Bd. 
1767—Ex par^e Neighbors, 187 P.2d 
8B OM-Cr. 188. 


7. Okl.—^Ex parte Olden, 199 P.2d 
228, 88 Okl.Cr. 66—^Ex parte Himes, 
199 P.2d 226, 88 Okl. 78—Ex parte 
Neighbors, 187 P.2d 276, 85 Okl.Cr. 
183. 

8. Conn.—Glazier v. Heed, 163 A. 
766, 116 Conn. 136. 

N.T.—^People ex rel. Carney v. Wil¬ 
son, 4 N.T.S.2d 143, 254 App.Div. 
714, appeal denied 15 N.E.2d 77, 278 
N.Y. 741. 

9. Conn.—Glazier v. Heed, 163 A. 
766, 116 Conn. 136. 

N.T.—^People ex rel. Hensing v. Mor- 
hous, 63 N.Y.S.2d 685, 269 App.Div. 
719, motion denied 61 N.E.2d 779, 
294 N.T. 770, affirmed 62 N,E.2d 
487, 294 N.T. 857, certiorari denied 
66 S.Ct. 41, 326 U.S. 748, 90 L.Ed. 
448, rehearing denied 66 S.Ct. 96, 
326 U.S. 807. 90 L.Ed. 491—People 
ex rel. Coppola v. Brophy, 3 N.T.S. 
2d 491, 254 App.Div. 641, appeal 
denied 5 N.T.S.2d 608, 264 App Div. 
813, affirmed 21 N.E.2d 616, 280 N. 
T. 778. 

Efleot of transfer ord«r during prison 
term 

Vote of reformatory directors that 
paroled inmate, convicted of another 
offense and sentenced to state prison, 
be transferred to prison to serve bal¬ 
ance of reformatory sentence, to take 
effect after expiration of prison sen¬ 
tence, was held authorized, and did 
not make transfer effective immedi¬ 
ately so as to cause reformatory and 
prison sentences to run concurrently. 
—Glazier v. Heed, 163 A. 766, 116 
Conn. 136. 

Method of transfer 

Paroled reformatory inmate who 
committed another crime and has 
been sentenced to prison may be 
transferred from the reformatory to 
the prison by being arrested as a pa¬ 
role violator at the door of the pris¬ 
on, on his discharge therefrom, and 
at once turned back to the prison 
officials, or the reformatory officials 
may instruct 'the prison officials to 
hold him on completion of his prison 
sentence as an inmate of the reforma¬ 
tory transferred to it.—Glazier v. 
Reed, sitpra. 

10. B:an.—Kanive v. Hudspeth, 198 
P.2d 162, 166 Kan. 668. 

Ml 


Transfer effective as to second sen- 
tence 

Where inmate of reformatory was 
resentenced thereto for a subsequent 
offense while out on parole and then 
returned to the reformatory as a pa¬ 
role violator, an order transferring 
him to the penitentiary was held to 
effect a transfer under the original 
sentence and under the second sen¬ 
tence, although it was being held in 
abeyance pending completion of first 
sentence.—^Kanive v. Hudspeth, su¬ 
pra. 

11. N.Y.—People ex rel. De Bello v. 
Poster. 87 N.Y.S.2d 699, 275 App. 
Div. 746—^People ex rel. Hensing v. 
Morhous, 63 N.Y.S.2d 585, 269 App. 
Div. 719, motion denied 61 N.E.2d 
779, 294 N.T. 770, affirmed 62 N.R 
2d 487, 294 N.T. 857, certiorari de¬ 
nied 66 S.Ct. 41, 326 U.S. 748, 90 L. 
Ed. 448, rehearing denied 66 S.Ct. 
96. 326 U.S. 807, 90 L.Bd. 491— 
Canfield v. Moihous, 38 N.T.S.2d 44, 
266 App.Div. 101, affirmed 66 N.B. 
2d 118, 292 N.Y. 708—People ex rel. 
Coppola V. Brophy, 3 N.T.S.2d 491, 
254 App.Div. 641, appeal denied 5 
N.Y.S.2d 608, 254 App.Div. 813, af¬ 
firmed 21 N.E2d 616, 280 N.T. 778. 

Physical transfer mmecessasy 

(1) It is not necessary that pris¬ 
oner should be personally present at 
reformatory and be transferred phys¬ 
ically from reformatory to prison,— 
People ex rel. Carney v. Wilson, 4 N. 
T.S2d 143, 254 APP.Div. 714, appeal 
denied 15 N.E.2d 77, 278 N.T. 741. 

(2) Transfer of prisoner was held 
legally exercised, although he was not 
bodily taken from the reformatory 
to the penitentiary, but was kept in 
penitentiary where he happened to be 
when it became known that he had 
been previously convicted of crime.— 
Uram v. Roach, 37 P.2d 793, 47 Wyo. 
335, 95 A.L.R. 1448. 

12. Ill.—People ex rel. Lowe v. 
Hagen, 56 N.E.2d 83, 387 Ill. 131. 

Directives snfficieut to effect transfer 
Directives of the attorney general 
showing petitioner's final transfer to 
named institution from named train¬ 
ing school were held sufficient to es- 
^tablish legal custody of the petition¬ 
er by the warden of the panned insfi'- 
tution so' as to defeat petition for ha¬ 
beas corpus attacking legality of 
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transfer persons to or from reformatories is ju¬ 
dicial and can ’be exercised only by a court, there 
must be a compliance with statutes which provide 
that such transfers can be made only by a court 
order on petition of a specified official or depart¬ 
ment and that the person transferred must be given 
notice of the petition and is entitled to a hearing 
and to be present in court on the hearing but in 
jurisdictions where transfers are considered ad¬ 
ministrative, and not judicial, acts, it has been held 
that, in the absence of statutory requirement there¬ 
for, a transfer may be ordered without notice to 
the inmate and without a hearing.!^ 

Under some statutes boards or officials vested 
with power to order transfers may, in their dis¬ 
cretion, transfer prisoners from one institution to 
another when in their judgment it is necessary so to 
do.15 Under other statutes transfers of inmates 
of reformatories to prisons or penitentiaries are 
authorized on specified grounds, such as that the 


inmate was of a certain age at the time of his 
commitment,^® or had been previously convicted 
of a felony, 17 or for incorrigibility,!® or on the 
ground of discipline,!® or because of overcrowding 
at the reformatory.®® Such statutes have been held 
to indicate a legislative desire to maintain reform¬ 
atories as places for youthful offenders, offering 
a place separate and apart from mature criminals 
or those experienced in crime or of a vicious or 
at least disturbing nature and disposition.®^ An 
order of transfer has 'been held void where stat¬ 
utory grounds required for a transfer are not 
shown to exist.®® 

§ 17. Reduction of Term of Commitment 

Under statutes so providing discretion is lodged in 
a board of control to reduce the term of commitment of 
inmates of reformatories. 

Ordinarily persons ordered committed to reform¬ 
atories are not sentenced to a stated term of years.®® 


such transfer.—^Riley v. Pescor, D.C. 
Mo., 63 F.Supp. 1. 

SfFect of rexMal of statute 

Statute providing specified proce¬ 
dure for transfer of Inmate' of re¬ 
formatory to penitentiary applies to 
sentences and commitments made 
during the time it is in effect, and its 
reiieal has ne retroactive effect.—^Peo¬ 
ple ex rel. Lowe v. Bagen, 55 N.K2d 
83, 387 Ill. 131—^People ex rel. Kemer 
V. McKinley, 20 N.E.2d 498, 371 lU. 
190. 

13. HI.—People V. Wheeler, 64 N.E. 
2d 865, 892 Ill. 455, certiorari de¬ 
nied 66 S.Ct. 904, 327 U.S. 802, 90 L. 
Ed. 1027—^People ex rel. Lowe v. 
Ragen, 55 N.B.2d 83, 887 Ill, 13L 

14. K.J.—Stagway v. Hiker, 86 A. 
440, 84 N.J.Law 201. 

Wyo.—^Uram v. Roach. 37 P,2d 793, 
47 Wyo. 335. 96 A.L.R. 1448. 

15- Okl.—Ex parte Olden, 199 P.2d 
228i 88 OkLCr. 66, overruling Ex 
parte ITeighbors, 187 P.2d 276, 85 
Okl.Cr. 183. 

Bepeal 

A statute which was a comprehen¬ 
sive act defining and regulating pe¬ 
nal institutions and which provided 
for transfer of prisoners and con¬ 
ferred certain authority on state 
board repealed by in^lioation a prior 
statute which likewise dealt wi^ the 
same subject matter.—Ex 'parte 
Burns. 202 P.2d 433, 88 Okl.Cr. 270— 
Bx parte Himes. 109 P.2d 226, 88 
Okl.Or. 78—JBx ^?arte Olden, 199 P.2d 
228.'88 QUAXHr^ 66, overruling Ex parte 
Netghhers, 187 P.2d 276, 86 OkLCr. 

188. V 

—Kapive v. Hudspeth, 198 
JR.l|d:i|?'9, 166 Kan. 668—Moffett v.. 

1|8 l>.2d 16$, 165 Kan. 


, N.Y.—^People v. Glowacki, 22 N.T.S.2d 
22, 174 Misc. 416. 

17. B:an.—^Kanive v. Hudspeth, 198 
P.2d 162, 166 Kan. 658—Moffett v. 
Hudspeth, 198 P.2d 163. 165 Kan. 
656. 

N.Y.—People v. Glowacki, 22 N.Y.S. 

2d 22,174 Misc. 416. 

Wyo.—Uram v. Roach, 37 P.2d 793, 
47 Wyo. 385, 95 A.L.R, 1448. 

18. Conn.—Glazier v. Reed. 165 A. 
766, 116 Conn. 136. 

Kan.—Kanive v. Hudspeth, 198 P.2d 
162, 166 Kan. 668—Moffett v, Hud¬ 
speth, 198 P.2d 153, 165 Kan. 666— 
In re Murphy. 63 P. 428, 62 Kan. 
422. 

N.Y—^People ex reL Biele v. Martin, 
46 N.Y.S.2d 407, 267 APP.IMv. 803 
—People V. Glowacki, 22 2T.Y.S.2d 
22, 174 Misc. 415. 

Tenn.—State ex rel. Pillars, 201 S. 

W.2d 672, 184 Tenn. 515. 

Wash.—^Bx parte Canary, 200-F. 307, 
116 Wash. 569. 

Vlolatlou of parole 

(1) Inmate released on parole and 
thereafter returned to the reforma¬ 
tory as a parole violator was held 
properly transferred to prison.—^Peo¬ 
ple ex rel. Krakofsky v. Murphy. 14 
N.Y.S.2d ^^40, 258 APP.Blv. 761. 

(2) Inmate of reformatory who 
was convicted, of subsequent offense 
while out on parole was' properly 
transferred to a prison or peniten¬ 
tiary, 

l^n.—Willey v. Hudspeth, 178 P.2d 
248. 162 Kan. 516—^Martin v. Am- 
rihe, 133 P.2d 582, 156 Kan. 888, 
certiorari denied 63 S^Ct. 1029, 819 
, U.S. 745. 87 L.h|d. 1701. 

KV—^Riccardi v. Wilson. 2 N.Y.SJd 
816, 264 App.Div. 603. 

^2 


19. Wash.—Pellissier v. Reed, 184 P, 
813, 75 Wash. 201. 

53 C.J. p 1062 note 94. 

20L N.Y.—^People ex rel. Biele* v. 
Martin, 46 N.Y.S.2d 407, 267 App. 
Div. 803. 

21. N.Y.—People v. Glowacki, 22 N. 
Y.S 2d 22. 174 Misc. 416. 

Freser'vatiou of purpose of iustl-tutlQU 
The statute is designed to preserve 
the purpose of the institution as a 
corrective institution for youths who 
may be made useful and law-abiding 
citizens.—^Moffett v. Hudspeth, 198 P. 
2d 153, 165 Kan. 656. 

22. N.Y.—^People ex rel. Saia v. Mar¬ 
tin, 46 N.E.2d 890, 289 N.Y. 471. 

Qrouuds held uot showu 
Order transferring prisoner be¬ 
cause he was a parole violator, came 
from a bad family, and was not con¬ 
sidered a suitable case for the re¬ 
formatory, was held not to show stat¬ 
utory grounds.—^People ex rel. Saia v. 
Martin, supra. 

Beol*tal of grounds in order 
The commissioner of correction is 
not required to recite in his order for 
transfer of a prisoner from reforma¬ 
tory to prison the reason therefor as 
long as Gbmmlssioner is satisfied as 
to conditions justifying order.—^Peo¬ 
ple ex rel. Biele v. Martin, 46 N.Y.S.2d 
407, 267 App.Div. 803. 

23. N.T.—People ex rel. Krakofsky 
V. Murphy, 14 N.T.S.2d 740, 268 
App.Div. 761. 

Senteuoe held proper 
Where prisoner was sentenced to 
reformatory to be' there dealt with 
according to law, and was t^ransfezred 
to prison after violating his pahile, 
,the sentence -was in accordance with 
1 statute, as against contenttpp that 
i the particular term of the sentence 
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Under statutes so i>roviding discretion is lodged in 
a board of control to terminate an imprisonment 
authorized by the indeterminate sentence law be¬ 
fore the maximum time prescribed by the statute 
under which the sentence was pronounced.24 This 
discretion of the board to shorten the term of im¬ 
prisonment is not subject to interference by the 

courts.25 

Inmate transferred to state prison. Under stat- 
ntes so providing the sentence of a prisoner, sen¬ 
tenced in the first instance to a state reformatory, 
but who because he is incorrigible is transferred 
to a state prison, is for an indeterminate term, com¬ 
mencing with his imprisonment in the reformatory 
with a minimum of one year, and a maximum fixed 
by law for the crime of which he was confined and 
sentenced, and he may be released on parole or 
absolutely discharged as are other prisoners con¬ 
fined under an indeterminate sentence.^^ 

§ 18. Discharge of Inmates 

The discharge of inmates of reformatories must be 
In accordance with statutory requirements and condi¬ 
tions. 

In order that an inmate of a reformatory may 
be discharged therefrom there must be a compliance 
with statutory requirements,but the head of a 
reformatory institution has no authority to detain 
an inmate after the expiration of the period during 
which he may lawfully be confined thereiru^S Cer¬ 


tain courts have authority, under some statutes, to 
discharge on parole inmates of a reformatory.^® 
Under a statute authorizing a specified official to 
adopt such rules and regulations as he may deem 
necessary, not inconsistent with the law, to pro¬ 
vide for the parole and discharge of persons le¬ 
gally committed to reformatory institutions, the offi¬ 
cial, it has been held, may use the agency of a 
parole board to regulate the parole and discharge 
of inmates from such institutions.30 

An inmate of a reformatory whose discharge 
therefrom is conditioned on good behavior remains 
legally an inmate of the institution and is subject to 
its discipline.3i On violating the condition of a 
discharge conditioned on good conduct, an inmate 
of a" reformatory may be rearrested and confined 
for a term equal to the unexpired term,32 and such 
rearrest and commitment may take place after the 
expiration of the original term.33 

One who has been unlawfully transferred from 
a state reformatory to a state penitentiary has been 
held entitled to be discharged from the custody of 
the warden of the penitentiary but in such 
case he may be seized and returned to the reforma¬ 
tory to serve the unexpired portion of his sen- 
tence,35 and if, prior to the institution of proceed¬ 
ings for his discharge, he has been returned to the 
reformatory from which he was unlawfully trans¬ 
ferred, he is not entitled to a discharge there- 

from.36 


•shouW have been determlned-i-Peo- 
Dle rel, Krakofsky v. Murphy, su¬ 
pra. 

24. Ind.—^Terry v. Pyers, 68 N.E. 
696' 161 Ind. 360—Miller v. State, 
49 N.fe 894, 149 Ind. 607, 40 L.R.A, 
109. 

•25. Ind.—Terry v. Byers, 68 N.E. 
596, 161 Ind. 360. 

:26. N.T.—People v. Kaiser, 203 N.T. 

S. 375. 122 Mtsc. 152. 

Discharge of'prisoners generally see 
Prisons § 20. ’ 

Bednctioii of reformatory senteoLce 
Where -former Inmate of vocation¬ 
al institution, while on parole there¬ 
from, was convicted of second offense 
-and committed to prison after which 
-an order transferfln^ him from the 
vocational institution to prison was 
made with a -statement attached 
thereto that he was a parole violator 
and owed a specified delinquent time, 
order cf the parole board allowing 
him to commence service of the sec¬ 
ond -abntence after serving a portion 
-of hii vocational.Ihstitutlon skitenc^ 
was held not invalid for laek^of Ju¬ 
risdiction ^ parole board with 
respect, to suc3|' v^oatiopal.ijjjst^tion 
• sentence.—CJanfield’ v. Mofhous, 38^,.i 


T.S.^ 44v 265 App.r>iv. 101, affirmed 
56 N.B.2d 118, 292 N.T. 70S. 

27. N.J.—Ex parte Wright, 52 A.2d 
419, 139 N.J.Bq. 515. 

Period of detention of} 

Juvenile delinquents see Infants § 
100 b. 

Juvenile - offenders see Infants S 
96 g. 

Inmate held not discharged 
N.J.—^Ex parte Wright, supra. 

28. Okl.—^Ex parte Sweeden, 179 P. 

2d 695, 84 Okl.Cr. 127. 1 

Oca arrival at xnajoilty 
The head of a state school for 
girls was held to have no authority 
to detain a girl, adjudged to be a 
delinquent minor and committed to 
such school, after She reaches age of 
eighteen ’ years.—Ex parte Sweeden', 
supra. 

23. .Pa.—^In re Huntingdon Reform¬ 
atory, 21 Pa.I)ist. 574, 

30. N.T.—Ciinfleld v. Morhous, 28 
N.T.S.2d 44, 265 App.Div.* 181, af¬ 
firmed 66 N.E.2d 118,'282 N.T. 788. 

31. R.I.—Ex parte .Cassidy, 1$ R.I. 

^ 143. ' 

53 C.X P 1063 note 

SO.'l 


32. N.T.*—People v. Coon, 40 N.T.S. 
33, 17 Mlsc. 261. 

Pa.—In re Juvenile Ct., 21 PaJDist. 
535, 

33-' N.T—'People v. Coon. 40 N.T.S. 
33, 17 Misc. 261. , _ 

34. Ill.—^People ex rel. Lowe v. Ra- 
gen, 55 N.E.2d 83, 387 Ill. 131— 
People ex rel. Kerner v. McKinley, 
20 N.B.2d 498, 371 Ill. 190. 

Void transfer from one Institution to 
another as constituting ground for 
relief in habeas corpus see Habeas 
Corpus $ 29 L 

35. U.S.—^People ex rel. Herndon v, 
Niersthejmer, D.C.I11., 63 F.Supp. 
594, aifirmed, C.CA-, U. S. ex rel. 
Herndon v. Niersthelmer, 152 R2d 
453. 

Voluntazy escape 

A contention that the transfer was 
a voluntary escape and hence there 
was no authority to place the pris- 
‘oner in the, reformatory is without 
merit, the doctrizie of. Voluiitary es¬ 
cape having no appliditioh to crim¬ 
inal cases.—p€iopIb v. MaJlair, d8 N. 
E. 5<}8, 195 m. 582, 88 Am.S.R:*'212.^ 

. » 1 « / I 

86. HI.—(People ^ rel. Cassidy v, 
McKimey,' ?3 NJ8J.2d, JO, 878 ft*. 
24'7. . „ ' , , 



§§ 18-19 

Change of designation. A paroled inmate of a 
reformatory who is returned thereto for violation 
of his parole is not entitled to be released from 
custody because the designation of the institution 
was changed from reformatory to penitentiary dur¬ 
ing the time he was out on parole.^ 

Gratuity to inmate on discharge. Provision may 
be made by statute for the payment of a gratuity to 
an inmate on his discharge.38 

Retention after expiration of term. Under stat¬ 
utes so providing mentally defective inmates of 
state reformatory institutions may be detained 
therein after the expiration of their terms on the 
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conditions and in accordance with the procedure 
set forth in the statutes.^^ 

§ 19 . -Right to Surplus Profits of Labor 

of Inmates 

After the repeal of the statute providing therefor^ 
the surplus profits of the labor of inmates of a refor¬ 
matory cannot be paid to them on their discharge. 

The repeal of a law which directs that the sur¬ 
plus profits of the labor of inmates of a reforma¬ 
tory shall be paid to them on their discharge takes 
away the authority to pay the proceeds of labor 
done before the repeal to those who are not dis¬ 
charged until after the repeal.^® 


REFORMATORIES—BEFTJND 


BEFEAOTION. The phenomenon of refraction 
takes place when light rays pass from the medium 
of one optical density into the medium of a different 
optical density. Thus a light ray is bent as it goes 
from the air into glass, and is again bent as it goes 
from the glass into the air so that its direction is 
changed.1 

EEFEAGTOBY. A term indicating the character 
of earths or metals which are infusible, or require 
an extraordinary degree of heat to fuse them.^ 

BEFBESHINCI* MEMOBY. Of a witness see the 
C.J.S, title Witnesses §§ 357-363, also 70 C.J. p 
577 note 43-p 600 note 62. 

BEFBESHMENT. That which refreshes, especially 
food and drink.^ 


BEFBIQEBATION. The act or process of refrig¬ 
erating, or state of being refrigerated; a cooling or 
becoming cold.^ As a mechanical process it is of 
comparatively recent origin, and requires experience 
and skill.^ 

“Refrigeration” is not synonymous with “icing'*’ 
see 42 C.J.S. p 372 note 26. 

BEFBIG'EBATOB. That which refrigerates or 
makes cold; that which keeps cool.^ 

BEFXJCIE. That which, or one who, shelters or pro¬ 
tects from danger, distress, calamity, etc.; a shelter; 
an asylum; a place inaccessible to an enemy.^ 

BEFUNE. As a noun, “refund” is defined as mean¬ 
ing that which is refunded money paid back or 


37- Ill.—^Purdue v. Ragen» 30 W.E. 
2d 637. 375 HL 33. 

38. D.C.—Gray v. Commissioners of 
District of Columbia* 112 F,2d 204, 
72 App.D.C. 119. 

Discretion 

The statute providing for increase 
of gratuity furnished to discharged 
prisoner, but making cash gratuity 
discretionary, superseded any for¬ 
mer statute providing for gratuity, 
and vested in attorney general a dis¬ 
cretion inconsistent with any manda¬ 
tory ministerial duty.—Gray v. Com¬ 
missioners of District of Columbia, 
supra. 

Statute held applicable only to par- 
tienlar InstitatioiL 

D.C.—Gray v. Commissioners of Dis¬ 
trict of Columbia, supra. 

39. N.T.—In re Naylor. 80 N.E.2d 
468. 284 N.T. 188. 

Faymeat of fees of examiners 
Where a statute provides for the 
pasrment of the fees of the two ex¬ 
aminers, the allowance of compen¬ 
sation to a third examiner was un¬ 
authorized.—^In re Naylor, supra. 


Special guardian 

In a proceeding for retention of 
a mentally defective prisoner at 
state training school after expira¬ 
tion of her term, the court was with¬ 
out power to appoint a special 
guardian for the prisoner or to make 
provision for special guardian's com¬ 
pensation.—^In re Naylor, supra. 

40. Mass,—Williams v. Middlesex 
County, 4 Mete. 76. 

1. U.S.—In re Rolph, Oust. & Pat. 
App., 102 F.2d 873, 874. 

2. U.S.—Jenkins v. Johnson, C.C.N. 
T., 13 P.Cas.No.7,271, 9 Blatchf. 
516, 519, 5 Pish.Pat.Cas. 433. 

Refractory material see 57 C.J.S. p 
450 note 48. 

3. Idaho.—State v. Cranston, 85 P. 
2d 682, 684, 59 Idaho 561. 

£\irnishing food or refreshments on 
Sunday see the C.J.S. title Sunday 
S 17, also 60 C.X p 1065 note 54-p 
1069 note 6. 

Seftregbrnent saloon 

A room or rooms fitted up for 
purposes similar to those of a res¬ 
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taurant—State v. Hogan, 80 N.H. 
268, 272—53 C.J. p 1063 note 7. 

4. Webster New Int.D. 

Carrier's duty to provide refriger¬ 
ation for perishable goods see Car¬ 
riers 5 61; for other references 
consult title Index. 

5. Veu—^ohn Nix & Co. v. Herbert. 
140 S.E. 121, 123, 149 Va. 131, 65 
A.L.R. 1098. 

6. Webster New IntD. 

Carrier's duty to furnish refrigera¬ 
tor cars for trunsportation of per¬ 
ishable goods see Carriers § 49 b. 
“Refrigerator car“ defined and dis¬ 
tinguished from “freight car” see 
Railroa4s $ 1. 

7- Webster New Int.D. 

Phrases 

(1) “House of refuge” see Reform^ 
atorles 9 1. 

(2) “Port of refuge” see the G.J. 
S. title Shipping 9 228, plso 58 C.J. p 
618 notes 47-56. 

8. U.S.—U. S. V. Wurts, Pa., 58 S. 
Ct. 687, 689, 808 U.S. 414, 82 D.Bd. 
032. 
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REFUND—REFUSAL 


remitted after being collected';^ a return of moneys® 
previously paid;ii repayment 12 While it has been 
said that the word ‘‘refund^^ is often used to include 
"credits/'i® the terms have been distinguished see 21 
O.J-S. p 1044 note 4^ and "refund” has also been 
distinguished from "dividend” see 27 C.J.S. p 509 
note 23. 

As a verb, "refund” is variously defined as mean¬ 
ing to i>ay back;i^ to i>ay back by the party V7ho 
has received it, to the party who has paid it, money 
which ought not to have been paid to return; to 
make restitution;!® to return money in restitution 
or repaymentto restore;!® to fund again!® or 
anew.2® 

The word "refund” implies that the payment back 
is to be made to the party from whom it was re¬ 
ceived.®! It has been said that "refund” means to 
pay back not necessarily in kind but in value, and it 
also may mean to restore or turn back the identical 
thing ;22 but it does not always mean to return the 
identical property received.®® 


^‘Refunding^^ has been held to mean a funding 
again or anew.®^ 

^‘Refunded” is defined as meaning paid,®® and the 
terms have been held to be synonymous see 67 C.J. 
S. p 551 note 36. 

Refunding of excise and other internal revenue 
taxes imposed by act of congress, and of duties col¬ 
lected on imports and exports, is treated in Customs 
Duties § 226 and Internal Revenue §§ 843-857. 
The refunding or recovery of municipal assessments 
and taxes is discussed in Municipal Corporations §§ 
1575-1577, 2068, 2069. With respect to a refunding 
of taxes generally see the C.J.S. title Taxation §§ 
631-633, also 61 C.J. p 974 note 7-p 980 note 70. 
Por other particular applications and specific uses 
of the term “refund” consult the Descriptive-Word 
Index sub verbo "Refund and refunding.” 

Phrases employing various forms of the word are 
set out in the note.®® 

REFUSAL. The word "refusal” is defined as mean¬ 
ing the act of refusing;®^ declination to accept;®® 


9 . U.S.—U. S. V. WaJker-Hill Co., D. 
C.I11.. 79 P.Supp. 482, 484. 

10. W.Va.—State v. Penn Oak Oil 
& Gas. 36 S.B.2d 695, 600. 128 W. 
Va. 212. 

53 C.J. p 1063 note 18. 

11. W.Va.—State v. Penn Oak Oil 
& Gas, supra. 

12. Or.—Cash v. Portland, R., etc., 
Co., 179 P, 909, 911, 92 Or. 81. 

13. XJ.S.—Caralelgh Phosphate & 

Fertilizer Works v. U. S„ Ct.Cl., 
1 P.Supp. 864, 857. 

14. U.S.—^Paulson v. TJ. S., C.C.A. 
Kan., 78 F.2d 97, 99. 

Chl.*r—Turner v. Cook, 4 P.2d 182, 
183, 117 Cal.App. 399. 

Iowa.—Home Sav. Bank v. Morris, 
120 N.W. 100, 101, 141 Iowa 660. 
Tex.—^Daniel v. Rlchcreek, Civ.App., 
118 S.W.2d 936, 937. 

Similarly deflned 

(1) To repay.'—Hollingrsworth v. 
Lewis. 269 P. 709, 710, 93 Cal.App. 
526^53 C.J. p 1063 note 18. 

(2) To reimburse. 

Colo.—Shaw V. Water Supply, etc., 
Co., 128 P. 480, 481, 23 Colo.App. 
110 . 

Or.—Gash v. Portland R., etc., Co., 
179 P. 909, 911, 92 Or. 81. 

15. U.S.—Illinois BeU Telephone Co. 
V. Slattery, C.C.A.I11., 102 P.2d 68, 
64v - 

Mich.—City of Grand Rapids v. Ios¬ 
co Land Co., 263 N.W. 763, 765, 
273 Mich. 618, 105 A.L.R. 695. 

68 C.J. p 1063 note 16. 

-13. TJ.S.—Paulson v. U. S., C.C.A. 
Kan., 78 P.2d 97, 99. 


To give back 

N.D.—Buffalo First Nat. Bank v. 
Wallace, 196 N.W. 303, 306, 60 N. 
D. 330. 

Or.—Cash v. Portland R., etc., Co., 
179 P. 909, 911, 92 Or. 81. 

17. U.S.—U. §L V. Wurts, Pa., 68 S. 
CL 637, 639, 803 U.S. 414, 82 L.Bd. 
932. 

Similarly defined 

(1) To return by a party who has 
received money which ought not to 
have been paid.—Schaffer v. Hotel, 
etc.. News Co., 166 N.R 389, 390, 266 
Mass. 276. 

(2) To return in payment or com¬ 
pensation for what has been taken.— 
Farmers' Bank v. Nichols, 106 P. 
834, 836, 25 Okl. 647, 138 Am.S.R 
931, 21 Ann-Cas. 1160—63 C.J. p 1063 
note 22. 

18. U.S.—Paulson v. U. S., C.C.A. 
Kan., 78 F.2d 97, 99. 

i 53 C.J. p 1063 note 20. 

19. Ark,—Street Improvement DisL 
No. 315 V. Arkansas EUghway Com¬ 
mission, 83 S.W.2d 81, 82, 190 Ark. 
1045. 

N.M.—Southwest Securities Co. v. 
Board of Education of Village of 
Lovington, 54 P.2d 412, 414, 40 N. 
M. 59. 

Shnttarly deflned 

(1) To supply again with funds.— 
Ch^ V. Portland R, etc., Co., 179 P. 
909, 911, 92 Or. 81. 

(2) To again provide funds for the 
payment of a debL—Southwest Se¬ 
curities Co. V. Board of Education of 
Village of Lovington, 54 P.2d 412, 
414, 49 NJd. 59. 

(3) Td replace that which has once 


been funded by a new fund.—'Long 
Beach v. Lisenby, 179 P. 198, 201, 
180 Cal. 62. 

20. Ark.—Street Improvement DisL 
No. 315 V. Arkansas Highway Com¬ 
mission. 83 S.W.2d 81, 82, 190 Ark. 
1045. 

21. Tex.—Daniel v. Rlchcreek, Civ. 
App., 118 S.W.2d 935. 937. 

22. Ariz.—^Davis v. Oakland First 
Nat. Bank, 229 P. 391, 396, 26 Ariz. 
621. 

23. U.S.—^In re Smart, D.C.Ohlo, 186 
F. 974, 976. 

Okl.—^Farmers' Bank v. Nichols, 106 
P. 834, 835, 25 Okl. 547, 138 Am. 
S.R. 931, 21 Ann-Cas. 1160. 

24. Colo.—^Manly v. OE^ueblo County, 
104 P. 1046, 1046. 46 Colo. 491. 

25. Pa.—^Maynard v. Mechanics* 
NaL Bank, 1 BrewsL 483, 484. 

26. Phxases 

(1) **Refund a debt’* see 26 C.J.S. 
p 12 note 52. 

(2) “Refunding bonds’* see Corpo- 
mlions §§ 114$, 1166; and the title 
indexes to Municipal Corporations 
sub verbo “Refunding bonds or se¬ 
curities,” and Executors and Admin¬ 
istrators. 

(3) “Refunding certificates” see 
Municipal Corporations §S 1910 b, 
1957 a. 

(4) “Refunding Indebtedness*' see 
title index to Municipal Corporations. 

(5) ’^Refunding warrants” see Mu¬ 
nicipal Corporations 5 1899. 

27- Neb.—Duffy v. State, 84 N.W. 
264, 268, 60 Neh, 812. 

28. Md.—Agri Mfg. Co. v. Atlantic 
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rejection of something demanded, solicited, or of¬ 
fered for acceptance rejection of something pro¬ 
posed or tendered;^® denial of anything demanded, 
solicited,or offered for acceptance ;^2 a^d, when 
used in reference to payment of money, it means a 
failure to pay money when demanded.^^ 

Refusal usually implies a previous demand or re- 
quest^^ or the existence of circumstances equivalent 
thereto,and it also implies knowledge^® or no- 
tiee-^*^ It embodies the right of election,38 and is 
often used to indicate an option.39 Generally re¬ 
fusal involves action rather than inaction,^® and 
means more than mere passive failure,and more 
than inert default by neglect.^3 However, it has 
been stated that refusal implies not only the positive 
act of rejecting a thing, but also the negative act 
of failing to do a thing>3 It has been said that, ac¬ 
cording to the ordinary acceptation of the term, a 
refusal is an understanding that nothing will be 
done with the subject to which it relates until the 
person to whom the refusal is given shall give some 
positive answer with respect to it.^^ 

‘'Refusal” may or may not be synonjrmous with 
"failure” see 35 C J.S. p 481 note 64, and it has been 


held closely analogous to, if not synonymous with, 
"willful failure” see 35 C.J.S. p 481 note 75. 

It has been distinguished from "denial” see 26 
OJ’.S. p 711 note 33, and "neglect” see 65 C.J.S. p 
292 note 53. 

Grounds for refusal of discharge in bankruptcy 
are discussed in Bankruptcy §§ 515-525. Refusal 
of bidder at mortgage foreclosure and partition sales 
to comply with bid see Mortgages § 738 and Parti¬ 
tion § 189. Refusal of carriers to receive or deliver 
goods is discussed in Carriers §§85,181 b. Refusal 
and default of respondent as a condition precedent 
to the issuance of mandamus see Mandamus § 33. 

REFTJSE (IToun and Adjective). The noun "refuse” 
is defined as meaning that which is refused or re¬ 
jected; ^5 waste or useless matter; the worst or 
meanest partrubbishtrash; debris;48 scum, 
leavings, etc.^® The term includes such elements 
as leaves, driftwood, fallen branches, litter thrown 
in the streets, etc.55 It has been held synonymous 
with "waste.”5i 

The adjective "refuse” is deffined as meaning re¬ 
fused; rejected.52 As an adjective the word is also 


Fertilizer Co., A. 365, 367, 129 
Kd. 42. Ann.Cas.l918D 396. 

29. Va.—Kingr v. Empire Collieries 
Co.. 139 S.E. 478, 479, 148 Va. 686, 
58 A.L.R. 193. 

53 C.J. p 1064 note 34. 

Fbzases 

(1) “Failure or refusal of con¬ 
signee to receive cargo'* see the C. 
J.S. title Shipping § 121, also 58 
•CJT. p 378 note 13-p 379 note 19. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 53 G.J. p 1064 note 

1065 note 62. 

30. Md.—^Agri Mfg. Co. v. Atlantic 
Fertilizer Co„ 98 A. 365, 367, 129 
Md. 42, Ann.Cas.l918D 396. 

31. Neb—Duffy v. State, 84 N.W. 
264, 268. 60 Neb. 812. 

N.J.—Beckhard v. Rudolph, 63 A. 
705, 707, 68 N.J.Eq. 740. 

32^ Neb.—Duffy v. State* 84 N.W. 
- 264, 268, 60 Neb. 812. 

33. Mass.—^Kimball v. Rowland, 6 
■Gray 224, 22B. 

”S;D.—^Alderman v. New York Under- 
wrlter4* Ins. Co. of New York, 
248 N.W. 261, 266, 61 S.D. 284. 

34. Ky.—Hicks v. Conn, 109 S.W.2d 
" 811, 813, 270 Ky. 344. 

€ta.—‘WooUroof V. Barrington. 184 P. 

2d 771, 773, 199 Okl. 125. 
gJAJ^p 1064. note 39. 


USip Pla.—^HUlsboroagh Ootmty Bd, 



Ky.—Hicks V. Conn, 109 S.W.2d 811, 
813, 270 Ky. 344. 

Okl.—Woodroof v. Barrington, 184"P, 
2d 771, 773, 199 Okl. 125. ’ 

36. U.S.—^Mutual L. Ins. Co. of New 
York V. Hill, Wash., 20 S.Ct. 914, 
915, 178 U.S. 347. 350, 44 L.Ed. 1097 
—^Hill V. Mutual Life Ins. Co. of 
New York, C.C.Wash., 113 F. 44, 

45. 

37. U.S.—^Mutual L. Ins. Co. of New 
York V. Hill. Wash., 20 S.Ct 914, 
915, 178 U.S, 347, 360, 44 KBd 
1097. 

53 C.J. p 1064 note 42. 

38. Va,—King r. Empire Collieries 
Co., 139 S.B, 478, 479, 148 Va. 585, 
58 A.L.R. 193. 

Exercise of will ia. makfng choice 

Va.—King V. Empire Collieries Co., 
supra. 

39. U.S.—^Kennerley v- Simonds, D. 
C.N.Y., 247 F. 822, 827 

53 C.J. p 1064 note 37. 

40. Va.—E^ng T. Empire Collieries 
Co., 139 S,B. 478, 479, 148 - Va. 
685. 58 A.L.R. 193. 

41. —Hillsborough*.County. Bd. 
of Primary felections v. Lester, 118 
So. 261, 203, 96 Fla. 484. 

4^ Fla.—Hillsborpugh County Bd, 
of Primary Elections Lester, 
sqpra. 

JDTot mere aefi^etice^ however gross 

Va.—IQng V. Empire Collieries Co., 

i 139 S.E. 478, 476, 148 Va.* 686, 68 

i A.L.R. 193. 


43. U.S.—Ex parte Yost, D.O.Cal., 65 
P.Supp. 768, 772. 

44. N.Y.—Hosford v. Carter, 10 Ablx 
Pr. 462, 453. 

46. Cal.—Ex parte Pedrosian, 13 P. 

2d 389, 392, 124 Cal.App. 692. 

53 C.J. p 1065 note 64. 

46. Mich.—Pantlind v. Grand Rap¬ 
ids, 177 N.W, 802. 805, 210 Mich. 
18, 15 A.L.R 280. 

53 C.J. p 1065 note 64. 

Similarly defined 

(1) Worthless matter.—Stern 

Holding Co. v. O'Connor, 196 A. 432, 
433, 119 N.J.Law 291. 

(2) Anything worthless or useless. 
—Ex parte Pedrosian, 13 P.2d S&9, 
392, 124 Cal.App. 692. 

47. Mass.—Haley v. Boston, 77 N. 
E.' 888,'889, 191 Mass. 291. 5 L.R. 
A..N.S., 1005. 

N-J.—Stem Holding Co. v. O'Connor, 
196 A. 432, 433, 119' N.J.Law 291. 

48. Oal.—Ex p4fte Pedrosian, IS P. 
2d 389, 892,- 124 Cal.App. 692.‘ ‘ 

49. N.J.—Stern Holding Co. v. 

O’Connor, 196' A. 432, 433, 119 N.J. 
Law 291. 

60. N,J.^St'em Holding Co. 

O'Connor, supra 

53 CJ. p 1066 note 64 [c], [d]. 

6L Me.—State v. Howard, 72, Me. 
459, 465. 

52. U.S.—Coal & Delivery «Oo., fnc. 
V. , Hq^ard* dCLAJPa., 265 P. ^6^, 
669—U. S. V. Thef DelvaUe^,‘D.C- 
La., 45 F.Supp. 746, 748. 
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RJEPJJ Sit/ 


defbied as meaning woxrtliless useless waste.®® 
Phrases employing the word ^^refuse’^ as a noon 
or as an adjective are set out in the note.®® 

BEFUSB (Verb). The verb ‘^refuse’^ is an elastic 
word, of somewhat varied signification according to 
the context in which it is found and the nature of 
the subject matter to which it refers.®^ The ordinary 
signification of the term is to deny a request or 
demand,®® and it is variously defined as meaning to 
deny,®® as a request, demand, invitation,®® or com¬ 
mand;®^ to reject;®2 to decline;®® to decline to ac¬ 
cept ;®4 to decline to do, give, or grant;®® to decline 
to submit to or undergo;®® to withhold;®7 to fail to 
comply with some requirement.®® 

The ordinary meaning of the verb ^‘refuse” carries 


the idea of an application to the x>er&on refusing,®® 
and it naturally, if not necessarily, imports a pre¬ 
vious demand,70 request,7i suggestion,*72 or notice-7® 
It imports a request declined,74 although it does not 
necessarily imply a precedent demand, deliberately 
denied.75 It connotes something affirmative,7® in¬ 
volves an act of the will,77 and, under some circum¬ 
stances, implies willful disobedience.78 

‘‘Refuse” and “fail” have been held synonymous, 
and the terms have also been distinguished, see 35 
C.J.S. p 480 notes 49, 50; and “refuse” has been held 
synonymous with “failure” see 36 C.J.S. p 481 note 
64. 

Phrases employing various forms of the word are 
set out in the note.7® 


53. U.S.—Coal & Delivery Co., Inc. 
V. Howard, C.C.A,Pa., 265 F. 566, 
669—^U. S. V. The Delvalle, D.C. 
La., 45 F.Supp. 746, 748. 

Me.—State v. Howard. 72 Me. 459, 
465. 

Similarly defined 

<1) Thrown aside or left as worth¬ 
less or of no value.—^U. S. v. The 
Delvalle, D.C.La., 45 F.Supp. 746, 748. 

(2) Left as worthless when the 
rest is taken.—State v. Howard, 72 
Me. 459, 465. 

(8) Left as unworthy of accept¬ 
ance.—Coal & Delivery Co., Inc. v. 
Howard, C.aA..Pa„ 265 F. 566, 569. 

(4) Of no value.—Coal & Delivery 
Co., Inc. V. Howard, supra. 

54. U.S.—U. S. V. The Delvalle, D.C. 
La., 45 F.Supp. 746, 748. 

55. Me —State v. Howard, 72 Me. 
459, 465. 

56. ^^efose nzlV* 

(1) Defined as dsonased or impure 
table salt.—Carroll v. Walton & 
Whajan Co., DC.Del., 48 F. 123, 126. 

(2) It has been dfstlngruisbed from 
^salt-cake.”—Carroll v. Walton & 
Whann Co., supra. 

Other i^brases as to which more re- ] 
cent ctdjudioations have not been 
found see 53 C.J. p 1065 notes 66-71, 
p 1066 notes 27, 28.~ 

57. * Ky.—^Hicks v. Conn. 109 S.W.2d 
811. 813, 270 Ky, 344. 

Oklji—Woodroof v. Barrinsrton, 184 P. 
2d 771, 773, 199 Okl. 126. 

58. Nev.—Withers v. Hockland 
Mines Co., 71 P.2a 156, 160, 58 Nev. 
98. 112 A.L.R. 1606. 

53 C.J. p 1066 note ' 52 . 

59. U.S.—^Ex parte* Yost, D.C.Cdl., 
55 F.Supp. 768, 772. 

N.T.—Osborn v. International R. Co., 
161 N.T.S. 1042, 104S,'98'Mlsc. 7. " 
S3 ’C.Jj P 1065 note£( 77, T9. - 

4S0. Cel.—Celifpruip. Oai^perips Co. v. 
Great* Western Lumber Co., P. 
1008, 1010, 44 CalrAPP- 69.’ . , , 


N-T,—^Bowen v. Youngr, 75 H.T.S. 

1027. 1029. 37 Misc. 647. 

53 O.J. p 1065 note 79. 

61. Xeb—Duffy v. State, 84 N.W. 
264, 26S, 60 Neb. 812. 

53 C.J. p 1065 note 79. 

62. U.S.—Keegan v. U. S., JT.Y., 65 
S.Ct. 1203, 1207, 825 U.S. 478. 89 
L.Fd. 1745—^Ex parte Test, D.C. 
Cal.. 55 F.Supp. 768, 772. 

Ala.—^Louisville, etc., R. Co. v. Ma¬ 
son, 58 So. 963, 965, 4 Ala.App. 
353. 

N.Y.—Osborn v. International R. Co., 
161 N.Y.a 1042, 1043, 98 Misc. 7. 

53 Cjr. p 1065 note 77. 

63. N.Y.—Osborn v. International R. 
Co., supra. 

64. U.a—Keegan v. U. S., N.Y., 65 
S.Ct. 1203, 1207, 326 U.S. 478. 89 
L.Ed. 1745—Ex parte Yost, D.C. 
Cal.. 55 F.Supp. 768. 772. 

53 C.J. p 1065 notes 74, 77. 

To decUne the acoeptanoe of some- 
thlng offered 

Cal.—^People v. Perkins, 26 P. 245, 
246, 85 Cal. 509—California Can¬ 
neries Co. V. Great Western Lum¬ 
ber Co., 185 P. 1008, 1010, 44 Cal. 
App. 69. 

65. U.S.—^Ex parte Yost, D.C.Cal., 
55 F.Supp. 768, 772. 

Similarly defined 

(1) To decline to do or grant— 
Duffy V. State, 84 N.W. 264, 268, 
60 Neb. 812. 

(2) To decline to do what is so¬ 
licited! claimed, or commanded.— 
Beckhard v. Rudolph, 63 A- 705, 707, 
68 N.J.Eq. 740. 

66. U.S.— Keeg&a v. U. S., N.Y., 65 
S.Ct 1203, 1207, 325 U.S. 478, 89 
L.Bd. 1745—^Bx parte Yost D.C. 
Cal., 65 F.Supp. 768, 772, 

67. Ky.—^BUcks v. Conn, 109 S.W.2d 
811. 813, 270 Ky. 344. 

OkL—Woodroof v, (Barrington^ 184 P. 
2d 771, 773, 199 OkL 125. 

68^ Gal.—ijeople v. Perkips, 26 P. 
246, .24 Sfi Cal- 609—California 

5g7 


Canneries Co. v. Great Western 
Lumber Co.. 185 P. 1008, 1010, 44 
Cal.App. 69. 

Not to cozaply with 

Md.—Beall v. Deale, 7 Gill & J. 216, 
225. 

Ve,!—•Virg'inia^ etc.. Wheel Co. v. Har¬ 
ris, 49 S.E. 991, 993, 103 Ya. 708. 

69. Cal.—California Canneries Co. v. 
Great Western Lumber Co., 185 P. 
1008, 1010, 44 CaLApp. 69. 

Ga.—^Davis v. Lumpkin, 32 S.B. 626, 
628, 106 Ga. 582. 

70. Cal.—California Canneries Co. v. 
Great Western Lumber Co., 186 P. 
1008, 1010, 44 Cal.App. 69. 

53 C.J. p 1065 note 82. 

71. Mass.—^Merrifield v. Cobleigh, 4 
Cush. 178, 185. 

73. Mo.—State v. Taylor, 114 S.W. 
1029. 1032, 134 Mo.App. 430. 

73. Mass.—^Merrifield v. Cobleigh, 4 
Cush. 178, 185. 

N.H.—Daniels v. SUlison, 8 N.H. 279, 
287. 

i 74. Ga.—Wimberly v. G e o r g* i a 
Southern & F. R. Co., 63 S.E. 29, 
31, 5 Ga.App. 263. 

75. U.S.—Mackey v. U. S.. C.CJL 
Tenn., 290 F. 18. 21. 

Ky.—Hicks v. Conn, 109 S.W.2d 811, 
813, 270 Ky. 344. 

Okl.—Woodroof v. Barrington, 184 
P.2d 771,, 773, 199 Okl. 126. 

76. N.Y.—Osborn v. International R. 
Co., 161 N.Y.S. 1042, 1043, 98 Misc. - 
7. 

Hot mer^ XLegatively to fall 

N.Y.—Osbom v. International R. Co., 
supra. 

77. U.S.—^Taylor v- Mason, Md,, 9 
Y^eat 325. 344, 6 L.Ed. 101. 

N.M.—^Maestas v. Ameribaft Metal 
Co. of New Mexico, 20 P.2d 924, 
926. 37 N.M. 203. ' 

78. Ark.—Hemby v. State, j67 
2d 182, 184, 188 Ark. 586. 

79- Ph3»6ee , , r r' , 

(1) *'Fail an^ refuse" see 35'C,l[t Jf 

489 note ,$[5,.^. . . , , ,j . , 
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EEGAL. Pertaining to, suitable to, cbaracteristic 
of, or like, a king; stately; splendid.80 

BEGtALE EPISCOPOBXJM. The temporal rights 
and privileges of a bisbop.^l 

BEaALJSM HABENS DiaNITATEM. Having royal 

dignity.82 

BECrATJA. An abbreviation of jura regalia, mean¬ 
ing royal rights, or those rights which a king has by 
virtue of bis prer<^tive.83 

In Spanish law, a term sometimes used to indicate 
a right which the sovereign has over anything in 
which a subject has a right of property or "pro- 

piedad.”84 

BEaALIS POTESTAS OF OMNIBUS. The royal 
authority in all things.^^ 

BEOAUTY. A territorial jurisdiction in Scotland 
conferred by the crown; the lands were said to be 
given in liberam regalitatem, and the persons re¬ 
ceiving the right were termed ‘^ords of regality.”^® 

BEQ-ABl). As a noun, ^^regard’’ is defuned as mean¬ 
ing attention of the mind with a feeling of interest; 
consideration; heed; care; interest; concern; at¬ 
tention or respect as shown in action or conduct 
attention, heed, or consideration given to a thing or 
person, as having an effect or influence on one’s ac¬ 
tions or conduct; respect or deference paid to, or 
entertained for, some authority, principle, etc.®^ It 
has been held synonymous with “reputation.”89 

As a verb, it is defined as meaning to take into 
consideration or account; to take account of; to 


consider; to look to, consider, take into account.^^^ 
It may be employed as the equivalent of “consider’ 
see 16 C.J.S. p 986 note 27. 

BEUABDANT. A term denoting the relation be¬ 
tween a villeine and the manor, to which he be- 
longed.81 

BEUATTA. A rowing or sailing race, or, usually, 
an organized series of such races.^2 

BEGE nrOONSULTO. In English law, a writ is¬ 
sued from the sovereign to the judges, not to proceed 
in a cause which may prejudice the crown, until ad- 
vised.®3 

BEGENCY. Kule; government; kingship; the 
man or body of men intrusted with the vicarious gov¬ 
ernment of a kingdom during the minority, absence, 
insanity, or other disability of the king.^^ 

BEGENEBATION. As applied to the zeolite 
process of softening water, the step of the process 
by which zeolites may be reestablished as agencies 
for the further softening of water by bringing them 
into contact with a solution of sodium chloride, or 
common salt brine.^^ 

BEGENT* A governor or ruler; one who vicari¬ 
ously administers the government of a kingdom, in 
the name of the king, during the latter’s minority or 
other disability.®® Also a master, governor, director, 
or superintendent of a public institution, particular¬ 
ly a college or university.®" 

BEGES; BEGIA. As the first word of Tnaanma as 


(2) 'TRefusingr to comply" ordinari¬ 
ly, but not always, synonymous with 
“failing to comply*' see U C.J.S. p 
480 note S5. 

(3) “Refusing to pay** distinguish¬ 
ed from “failing to pay** see 35 C.J. 
S. p 480 note 56. 

(4) Other phrases as to which 
more recent adjudications have not 
been found see 53 C.J. p 1065 note 89 
-p 1066 note 22. 

80. U.S.—Hiram Walker & Sons v. 
Penn-Maryland Corporation. C.C.A. 
N.T.. 79 F.2d 836, 838. 

Regal fish as including whales, por¬ 
poises. and sturgeons see Fish 8 1- 

81. Black L.D. 

82. Trayner Leg.Max. 

88; 'l^lack LuD. 

Hegftlla faoere 

To do homage or fealty to the sov- 
ei^gn by a' bishop' when he is invest¬ 
ed with the regalia.—^Blacfc L.D. 


“Facere** defined see 36 C.J.S. p 882 
note 82. 

Regalia majora 

Those prerogatives of the king 
which are part of his sovereignty.— 
English D. 

Bagalla minora 

Those prerogatives of the king 
which are created or conferred on 
him.—^English D. 

84- Cal.—^Hart v. Burnett. 15 Cal. 
530, 566. 

85. Tayler L.Gloss. 

88. Black L.D, 

87. Wash.—Sullivan v. Boeing Air¬ 
craft Co., 187 P.2d 312, 316, 29 
Wash.2d 397, 174 A.L.R. 666. 

88. Wash.—Sullivan v. Boeing Air¬ 
craft Co., supra. 

89. Mo.—Harrison v. Lakenan, 88 
S.W. 53, 68, 189 Mo. 681. 

90. Wash.—Sullivan v. Boeing Air¬ 
craft Co., 187 P.2d ■ 312, 816, 29 
Wash.2d 397, 174 A.L.R. 666» 
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Phrases employing the term as a 
verb and as to which more recent 
adjudications have not been found 
see 63 C.J. p 1066 notes 48-50. 

91. N.H.—New Ipswich, etc., Fac¬ 
tory V. Batchelder, 8 N.H. 190, 192, 
14 Am.D. 346. 

63 C.J. p 1066 note 53. 

92. Webster New IntD.' 

“Not a public race within the 
meaning of the 6 Geo. 4. c. 81.**— 
Ash v. Lynn, 36 L.J.MjC. 169. 

93. Black L.D. 

94. Black L.D. 

96. U.S.—^Permutlt Co. r. Wadham, 
D.C.Mich.. 294 F. 370, 372. 

96. Black L.D. 

97. Black L.D. 

For particular applications of the 
term “regents** in connection with 
Advanced institutions of learning' 
consult the title index to Colleg«:> 
and Uhlversitles. ’ 



76 C.J.S. 


RE6E8; REQIA--REGISTEKS COURT 


to which there have been no recent applications see 
53 C.J. p 1067 notes 60, 62. 

REG. GEE*. See Abbreviations 1 C.J.S. p 276 note 5. 

REGIA PROHIBITIONE NON OBSTANTE. Not¬ 
withstanding the King's prohibition.^^ 

REGICIDE. The word is defined in Homicide § 1. 

REGIE. A revenue department in Spain, France, 
Austria, and Italy, having control of tobacco bought 
and sold.9S 

Rl^GIME. In French law, a system of rules or 
regulations.! 

REGIMENTAIi. Connected with a corps, or with 
any battalion or other subdivision of a corps.^ 

REGIMINI Sin IPSIUS, ET BONORXJM ET TER- 
RARXJM SUARUM MINIME SXJFFIOIT. See 53 
C.J. p 1067 note 70. 

REGINA. The queen.^ 

REGIO ASSENST7. A writ whereby the sovereign 
gives his assent to the election of a bishop.^ 

REGION. Neighborhood; vicinity; district; quar¬ 
ter or ward.6 

REGIS. As the first word of maxims as to which 
there have been no recent applications see 53 C.J. 
p 1067 notes 74-76. 

REGISTER. As a noun, the word "register” is de¬ 
fined as meaning an oMcial record.^ 


As a verb, "register” is defined as meaning to 
enter in a register;7 to enter formally in a raster; 
cause to be so entered by a person charged with mak¬ 
ing such entries ;8 to enter in a list;^ to enter pre¬ 
cisely in a list or the like;!® to record;!! to record 
formally and exactly ;!2 to enroll.!^ It has been 
said that the word does not imply the investigation 
and ascertainment of the verity of the facts fur¬ 
nished for registration.!^ "Register,” as a verb, has 
been held equivalent to, or synonymous with, "de¬ 
posit” see 26 C.J.S. p 723 note 25, and "record” see 
ante p 108 note 14. 

In another sense, the word "register” is employed 
as a shop term applied to the fitting of one section 
to another, and means to cause parts to coincide 
accurately, and is applied to the good fitting of pins 
and holes, rebates, rings, etc.!5 In this sense the 
word is defined as meaning to coincide or correspond 
exactly; to adjust with-precision, so as to secure 
the exact correspondence of parts;!® to make cor¬ 
respond exactly one with another; to fit correctly 
in a relative position; to be in correct alignment one 
with another, as rivet holes;!7 and it has been dis¬ 
tinguished from "align” see 3 C.J.S. p 864 in Pocket 
Parts. 

The past participle, "registered” is defined as 
meaning enrolled;!® listed, entered,!® or recorded.^® 

The present participle of the verb "register” is 
"registering.”^! It has been held synonymous with 
"recording” see ante p 108 note 17. 

REGISTER’S COURT. See Coui-ts § 11. 


98. Tayler Ii.Gloss. 

99. English D. 

1. Black L.D. 

2. Stro,ud Judicial D. 

3. Black L.D. 

4. Black L.D. 

5. Pa..—Cheetham v. Attorney Gen¬ 
eral, 38 Wkly.N.C. 124, 126. 

53 C.J. p 1067 note 73. 

Lumbar re^rlon see 54 C.J.S. p 885 
note 46. 

6. N.T.—^Reck v. Phenlx Ins. Co;, 7 
N.Y.S. 492. 

Register of clerk of court see Clerks 
of Courts § 39. 

Register of writs 

A book preserved In the English 
court of chancery. In which were en¬ 
tered the various forms of original 
and Judicial writs.—^Black LJD. 

7. N.T.—Reck v. Phenlx Ins. Co., 
7 N.Y.S. 492. 

To register a thing is fo write it 
in a book.—Castlllero v. U. S., CaJ., 
2 Black, U.S.,- 17. 109, 17 L.Bd. 360. 

8. D.C.—Trost V. Tompkins, Mun. 
App., 44 A.2d 226, 229. 


9. N.Y.—^Reck v. Phenix Ins, Co., 

7 N.Y^S. 492. 

10, Cal.—^Los Angeles County v. 
Craig, 100 P.2d 818, 820. 38 Cal. 
App.2d 58. 

IL D.C.—^Trost V. Tompkins, Mun. 
App., 44 A.2d 226, 229. 

12. Cal.—^Los Angeles County v. 
Craig, 100 P.2d 818, 820, 88 Cal. 
App.2d 58. 

To record formally and distinctly 
N.Y.—Reck v. Phenix Ins. Co., 7 N. 
Y.S. 492. 

13. Cal.— Corpus Juris cited in Los 
Angeles County v. Craig, 10 0 P.2d 
818, 820, 38 Cal.App.2d 58. 

N.Y.—^Reck v. Phenix Ins. Co., 7, 
N.Y.S. 492, 

14. D.C.—^Trost v. Tompkins, Mun. 
App., 44 A.2d 226, 229. 

15- U.S.—Cover v. Schwartz, Cust. 
& PatApp., 116 P,2d 512, 516. 

16. U.S.—Cover v, Schwartz, supra 
—In re Spinasse, Cust. & Pat-App., 
69 F.2d 109, 110. 

17. tr.S. —Cover v. Schwartz, Cust 
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& Pat. App., lie r.2d 512, 615— 
Victory Belt Co. v. Marshall Field 
& Co., C.C.A.I11.. 300 F. 67, 71. 

18. CaJ.—^Los Angeles County v. 
Craig, 100 P.2d 818, 820, 88 Cal. 
App.2d 58. 

As applied to domestic animals ^'reg- 
istered’' is defined in Animals § 41. 

19. Va.—Chalmers v. Punk, 76 Va. 
717, 719. 

Phrases 

(1) “Registered bond" defined gen¬ 
erally see Bonds § 1; see also Corpo¬ 
rations §§ 1146, 1148, 1154, 1159, 1164, 
1168, and Municipal. Corporations § 
1950. 

(2) “Registered voter'* see Elec¬ 
tions S 1 h. 

(3) Other phrases as to which 
more recent adjudications have not 
been found see 53 C.J. p 1068 notes 
94-8. ' 

20. Ala.—^Ehnrich v. Gilbert Hfg. 
Co., 35 So. 322, 325, 138 Ala. 316. 

Va.—Chalmers v. Funk. 76 Va. 717, 
719,.. 


21. Webster New IntD. ' 
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REGISTERS OF DEEDS 

This Title includes public oflScers authorized to keep records of instruments in writing; their appoint¬ 
ment, qualification, and tenure of office, and their rights, powers, duties, and liabilities in general. 

Matters not in this ntle^ treated elsewhere in tlUs work, see Desciiptlve-Werd Index 

Analysts 

§ 1. Definition—510 

2. Nature of office—p 510 

3. Creation and abolition of office—p 510 

4. Election or appointment—^p 511 

5. -Eligibility and qualification—^p 511 

6. Tenure of office, vacancy, and removal—^p 512 

7. -Vacancies—^p 512 

8. -Removal—^p 512 

9. Powers and functions—p 513 

10. Duties—^p 513 

11. Liabilities—^p 516 

12. -On official bond—^p 517 

13. Compensation and fees— p 519 

14. -Prepayment—^p 521 

15. -Actions—^p 521 

16. Deputies and assistants—^p 521 

See also descriptive word index in the back of this Volume 


§ 1. Definition 

A register of deeds Is an official charged with the 
duty of recording written instruments, usually those af¬ 
fecting realty. 

A register of deeds is an officer whose duty it is 
to record deeds, mortgages, and other instru¬ 
ments affecting realty in the official books provid¬ 
ed and kept for such purpose.^ The term is not, 
however, always restricted to officials whose duty 
it is to record instruments relating to real estate.^ 
Such an officer is in some jurisdictions designated 
as a recorder of deeds or a county recorder, and 
in other jurisdictions his-duties are imposed on 
specific ministerial officers, such as county clerks,3 
or clerks of court^ 

§ 2. Nature of Office 

The office of register of deeds-Is essentially minis¬ 
terial In character. 


Notwithstanding the performance of his duties 
requires, to some extent, the exercise of judg¬ 
ment and discretion,^ or that he is vested with 
quasi judicial powers,® the office of register of' 
deeds is essentially a ministerial one.'^ 

§ 3. Creation and Abolition of Office 

a. Creation 

b. Abolition 

a. Oxeatiou 

The office of register of deeds may be created by ex¬ 
press statutory provision or by cieap implication of law. 

- The, office of register of deeds may exist by 
clear implication of law in the absence of any^ 
statute expressly creating the office,® as where in 
various statutes the office is recogpaized as exist¬ 
ing;® but where the duties of record^ of-deeds are 


1. Black L.D. 

2. Cal.—t)i Quilio v. Rice. 70 P.2d 
717, 37 Cal.App.2d 775. 

3. Gal.—People v. Oiissman. 02 P. 
940. 41 Colo. 450. 

Statutory duty of eouaty' clerks to 
•record all conveyances of real es- 
rtate a^e Counties 5 141. 

4. Ga.—Luther v. Banks. 36 S.B: 826, 

111 Ga. 374. , j • * .. ; 


6. Ga.—^Luther v. Banks. 36 S.B. 
826, 111 Ga. 374. 


e. Puerto Rice.—De Noble v. Gal- 
lard, 7 Puerto Rico Fed. 140. 

53 C.J. p 1070 note 6. 

» , 

7- U.S.—Youngrblood v. TJ. S», CXJ.A. 

Mich., 141 F.2d 912. ' * - 

.I^iilippine.—Chua Pua .Hem«^os t. 


510*. 


Register of Deeds of Bai^angas. 60 
Philippine 670. 

63 C.J.. p 1070 note 7. 

Coiqity. register held eoajrtitntinnal 
offloer 

XJ.S.—^Youngbloods. V. U. vS., C.GJL 

Mich.^ 14l F:2d'9X3. 

a. - Okl.—-Duvall* V. DiehL $0 P. 868. 
1 Okl. 66. . . „ .■ 

9. OkL—^Duvall v. Diehl/ suprai ^ 
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imposed on the county clerk by the constitution of f office of register of deeds in counties of such pop- 
the state, the fact that the legislature, in providing ulation.^* However, the effect of such proviso 


for a Torrens system, provides that the county 
clerk and recorder of the several counties shall be 
registrars of titles therein does not by implica¬ 
tion create a new county office of registrar of ti¬ 
tles.^® Although the duties of the office of register 
have been devolved on the clerk of court by legis¬ 
lative act, the legislature may create it as a sep¬ 
arate office,^! provide for the election of an in¬ 
cumbent,and transfer to one elected thereto the 
duties and emoluments of the office.^3 Under a 
statute creating the office of recorder of deeds in 
counties with a designated population, and provid¬ 
ing that in counties of lesser population the circuit 
clerk shall be ex officio recorder of deeds, an in¬ 
crease in the population of a county beyond the 
statutory number will not of itself create a new 
office of recorder of deeds,!^ and under such cir¬ 
cumstances the circuit clerk continues as ex officio 
recorder of deeds until the next general election.^® 

b. Abolition 

In the absence of constitutional restrictions, the leg¬ 
islature has power to abolish the office of register of 
deeds. 

In the absence of a constitutional restriction, the 
power of the legislature to create the office of reg¬ 
ister of deeds carries with it, as a necessary inci¬ 
dent, the power to modify, limit, or abolish such 
office,!® and the validity of statutes abolishing the 
office has 'been upheld.!*^ Notwithstanding an act 
of the legisl^iture consolidating the office of reg¬ 
ister of • deeds with that of cotinty clerk, a subse¬ 
quent act at the same session of the legislature pro¬ 
viding for the salary of the register of deeds in 
counties of over a designated population will be 
construed as in the nature of a proviso retaining the 

10. Colo.—People v. Cridsman, 92 P. 

949, 41 Colo. 450. 

11. S.C.—State V, McDaniel, 19 8.C. 

114, 

12. S.C.—State v. McDaniel supra. 

13. S.C.—State v. McDaniel, supra. 

14. Mo.—State ex Inft Lamkln ex 

rel. Harrison v. Tennyson, 151 S. 

W.2fd 1090, 347 Mo. 1024t 

15. Mo.—State ex int Damkin ex rel' 

Harrison v. Tennyson, supra. 

16. S.C.—State v. McDaniel, 19 ,&C. 

114. 

Tliider is cdns^tutlon^' article for 
the election of a re^rister ox deeds 
which also progvidiss that the legrisla- 
ture has full power tOt* modify, 
change, or abrogate any provision of 
^ su^^artihlev the legislature i^ss^^- 
es power to abolish the office^ If it so 


is obviated by a reenactment of the former statute 
at a subsequent session of the legislature and omit¬ 
ting the proviso.!^ When an amendment abolish¬ 
ing the office of register of deeds expressly pro¬ 
vides that it shall become effective on a specified 
date, the office is abolished on such date notwith¬ 
standing on that date an officer was elected to fill 
the office.20 

§ 4. Election or Appointment 

Ordinarily the legislature creating the office of reg¬ 
ister of deeds may make it either appointive or elective. 

When creating the office of register of deeds the 
legislature has power to make it an appointive or 
an elective office,and the elective or appointive 
character of the office must be determined in the 
light of the statutes creating it.22 The time and 
manner of appointment or election to the office of 
register of deeds depend on constitutional or stat¬ 
utory provisions'^ which must be complied with.2^ 
The legislature may itself make the appointment 
to the office of register of deeds.^® 

§ 5. -Eligibility and Qualification 

A register of deeds must possess the qualifications 
prescribed by statute, but In the absence of statutory 
requirement he is not obliged to give a bond. 

Where the constitution or statute prescribes the 
qualifications that a register elect must possess, 
such qualification is as essential as election to his 
right to hold the office,^® and must be possessed.27 

Bond, In the absence of a statute so requiring, 
an oflficial bond is not to be required.^® How¬ 
ever, the failure of the officer to furnish a bond 
required by statute vacates his office.®^ Under a 

22. Ohio.—Board of Elections for 
Franklin County v. State ex rel. 
Schneider, 191 N.H. 115, 128 Ohio 
St 273, 97 A.L.R. 1417. 

23. N.C.—Rhodes v. Lewis, 80 N.C. 
136. 

53 C.J. p 1070 notes 17,18. 

24. N.T.—O’Brien v. Boyle. 114 N.E. 
68, 219 N.T. 195. 

53 C.J. p 1070 note 19. 

25. N.C.—R^ny v. Salmon, 7 SB.Sd 
559, 217 br.C. 276. 

26. K.C.—^Hannon v. Orizzard, 2, S- 
E. 600, 96 N.C. 293. 

53‘CJ. p 1071 note 21. 

27. N.C.—^Hannon v. Orizzardf supra. 

28. ? Okl^l^ant County v, Harvey, 
52 P. 402, 6 Okl. 629. 

29. iKan.—Hubbard v." Cranford, 19 

^ Kan. 570—State v. Mathenjr, 7'!lkan. 
1 827. • ’ 


desires.—^Penny v. Salmon, 7 S.E.2d 
659, 217 N.C. 276. 

17. N.T.—Volpe V. City of New 
York, 35 N.Y.S.2d 233, 264 App.Div. 
289. 

Abolitioa. not shown. 

Office of register of deeds of coun¬ 
ty was held not abolished on adop¬ 
tion of County Manager Act by elec¬ 
tors of county.—State ex reL O'Con¬ 
nor ♦v. Tusa, 265 N.W. 624, 130 Neb. 
‘628. 

18. OkL—Ratliff v.' Fleener, 143 P. 

, 1051,43 Olti. 6^2. . ^ 

19. Okl.—Ratliff v. Cornelius, 151 P. 
675, 49 Okl. 91. 

2a N.T.—Burke v. Kem, 88 N.EL2d 
6d0, 287 N.T. 203. , . t 

21. N.C.—OPeilihy v. Salmon!,' 7 S.B. 
^ » 2d 559, 217 N.C. 276. 
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statute requiring a public body to meet on a given 
date and take and approve the official bond of the 
register of deeds, it is discretionary with the body 
to refuse or allow further time to a register elect 
to perfect his official bond.^® If the official bond 
of a register exceeds the amount directed by the 
act under which it was given, it is good for that 
amount, and void only for the residue.^! 

§ 6, Tenure of Office, Vacancy, and Removal 

Constitutional or statutory provisions control with 
respect to the term of office of a register of deeds. 

The terms of persons elected or appointed to the 
office of register of deeds are generally governed 
by statutory or constitutional provisions.^^ the 
absence of any constitutional prohibition or affirma¬ 
tive provision fixing the term of the office of reg¬ 
ister of deeds, the legislature may change such 
term,but it cannot extend the term of the office 
of a particular register of deeds,except as it 
may be authorized to do so by virtue of its ap¬ 
pointive power.36 The right of one elected to the 
office of register for a given term, to hold such 
office during that term, is not affected by his as¬ 
sumption of his duties in advance of the commence¬ 
ment of the term.^® 

§ 7. -Vacancies 

Within constitutional limitations the legislature may 
provide for the filling of vacancies In the office of regia- 
ter of deeds. 

The legislature may by statute, subject to con¬ 
stitutional restrictions, provide for the filling of 
vacancies in the office of registers of deeds.37 
Whether a vacancy exists within the meaning of 
statutes providing for the filling of vacancies de¬ 


pends on the proper construction of the particular 
statutes involved,5 8 which construction also controls 
as to whether the person appointed or elected to 
fill a vacancy holds for a full new term or only 
for the remainder of the term of his predecessor.^^ 
It has been held that where provision is made for 
the filling of vacancies by election, but no provi¬ 
sion is made as to the term for which an officer 
elected to fill a vacancy shall hold, an officer so 
elected will hold for the full constitutional term;^o 
and on the other hand, where a provision is made 
for the election of registers of deeds every five 
years, it has been held that a register elected to 
fill a vacancy can hold only for the remainder of 
the term during which he is elepted.^1 

Declaration of vacancy. Under a statute author¬ 
izing a public body to fill a vacancy in the office 
of register, such body cannot, in any manner what¬ 
ever, create a vacancy, but may declare when such 
vacancy occurs and make an appointment to fill 
it.^^ Mandamus will lie to compel a public body to 
perform a duty imposed on it by law to declare 
when a vacancy exists in the office of register and 
to appoint a time for filling it by election.^3 

§ 8. -Removal 

Ordinarily the power to remove a register of deeds 
is coextensive with the power to appoint him. 

Unless restrained by constitutional or statutory 
provision, the power to remove is coextensive with 
the power to appoint44 Under a statute providing 
that where a register of deeds is found guilty of 
misconduct in office or incapable of discharging 
his duties, the court shall enter judgment for his 
removal, the power to remove for misconduct is not 
limited to misconduct as to such acts as the law 


aa N.C.—State V. Patterson, 2 S.B. 
262, 97 N.O. 360. 

31. Pa.—^McCaraher v. Common¬ 
wealth, 5 Watts & S. 21, 89 Ana.D. 
506.. 

38. Bak.—^Territory of Dakota v. 
Hauxhurst, 14 N.W. 432, 3 Dak. 
205. 

N.T.—O'Brien v. Boyle, 114 N.B. 68, 
219 3Sr.T. 195. 

53 O.J. p 1071 note 29. 

33. Neh.—Dougrlas County v. Tlmme, 
49 N.W. 266, 32 Neb. 272. 

34. Neb.—State v. Plasters, 105 N. 
W. 1092, 74 Neb. 652, 3 L.R.A.,N.S.. 
887. 

58 C.J. p 1071 note 31. 

Oestvoyliiff eleotive chaxacrter of of¬ 
fice 

Statute extending present existing 
^ tewas of county recorders was held 
unconstitutional as destroying elec¬ 


tive character of office of county re¬ 
corder.-—^Board of Elections for 
Franklin County v. State ex rel. 
Schneider, 191 N.B. 115, 128 Ohio St 
273, 97 A.L.R. 1417. 

35. N.C .—'Penny v. Salmon, 7 S.B. 
2d 659, 217 N.C. 276. 

Right of legislature to appoint regis¬ 
ter see supra $ 4. 

36. Kan.—^Van Wye v. Clark, 21 P. 
802, 41 Kan. 744. 

37. Minn,—State v. Benedict, 15 
Minn. 198. 

53 C.J. p 1071 note 34. 

38. Me.—Grindle v. Bunker, 98 A. 
69, 115 Me. 108. 

63 C.J. p 1071 notes 85, 86. 

▼old eieotioa 

Where election of person who had 
succeeded to, and occupied office of, 
register of deeds, pending a contest, 
was adjudged void following explra- 

512 


tion of former incumbent's term, a 
vacancy existed and former incum¬ 
bent was not incumbent either de 
jure or de facto and was not entitled 
to emoluments of office.—Shumate v. 
Claiborne County, 191 S.W.2d 441, 183 
Tenn. 182. 

39. Tenn.—Tatum v. Rivers, 7 Baxt. 
295. 

53 C.J. p 1071 note 37. 

40. Tenn.—Power v. Hurst, 2 

Humphr. 24. 

53 C.J. p 1071 note 38. 

41. Me.—re Opinion of Justices, 
64 Me. 596. 

48. Ind.—Hedley v. Franklin Coun¬ 
ty, 4 Blackf. 116. 

48. Me.—Rose v. Knox County, 50 
Me. 243. 

44. Pa.—Commonwealth v. Swift, 4 
Whart 186. 
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requires or expressly authorizes a register of deeds 

to perfonn>5 

§ 9. Powers and Functions 

A register of deeds possesses such Incidental powers 
as are necessary to the proper performance of the duties 
expressly Imposed on him. 

In addition to the powers expressly conferred on 
registers of deeds by the constitutional or statutory 
provisions applicable to their office, they may pos¬ 
sess such incidental powers as are necessary to the 
proper performance of the duties expressly imposed 
on them.**® A board of supervisors cannot, in the 
absence of an express or implied grant of power to 
do so, deprive a register of deeds of the powers 
conferred on him by general law.^7 

Right to practice law. An act prohibiting regis¬ 
ters of deeds from practicing law does not violate 
a constitutional provision declaring that every per¬ 
son of good moral character shall be entitled to 
practice law, since a register of deeds takes -his 
office cum onere.^^ 

§ 10. Duties 

a. In general 

'b. Filing or recording 

c. Indexing 

d. Issuance of certificates 
a. In General 

A register of deeds can be compelled to perform only 
such duties or services as are Imposed on him by law. 

A register of deeds can be compelled to perform 
only such duties or services as are imposed on him 
hy law.^s A raster of deeds is obligated to pro¬ 
tect the public generally in preserving the integ¬ 
rity of the official records of his office,®® and his 
duty in a judicial proceeding involving such rec¬ 


ords is to maintain the official action which he 
deems proper for the protection of the property in¬ 
volved,and such duty extends to all persons in 
interest, whether or not parties to a particular 
suit.®2 Where he has received his payment in ad¬ 
vance for official services to be performed, he must 
either perform such services or procure them to 
be done by his successor.®^ 

Accounting for money received. Under a stat¬ 
ute providing that a register shall pay over all 
fees received by him after deducting his salary, all 
moneys received for duties performed in his official 
capacity must be accounted for and paid over by 
the register,®^ as soon as the correct amoimt is 
shown by a duly approved accounting or settle¬ 
ment,®® notwithstanding the duties were performed 
outside of regular office hours;®® and it makes no 
difference whether a statute prescribing such duties 
fixed the amount of compensation therefor, or 
whether the amount was fixed by the agreement 
of the register and the person for whom he per¬ 
formed the duties.®^ On the other hand, no duty 
rests on a register of deeds to account for, and 
pay over, moneys received by him for extra offi¬ 
cial services.®® 

Collection of taxes. A register of deeds may by 
statute be required to collect certain taxes, such as 
mortgage taxes.®® He should collect such tax be¬ 
fore or at the time of recording the instrument 
affected,®® but where the tax required by statute 
has not been collected at the time a mortgage is 
recorded, the officer may refuse to enter a can¬ 
cellation of such mortgage until the proper tax has 
been paid.®i 

Giving of notice. Under some statutes the reg¬ 
ister is required to notify the record owner and 
any subsequent mortgagee of foreclosure proceed¬ 
ings.®® 


45. Me.—state v. Leach, 60 Me. 58, 
11 Am.R. 172. 

53 C.J. p 1072 note 44. 

46. N.Y.—Putnam v. Stewart, 37 N. 
T. 411. 

63 C.J. P 1072 note 47. 

Powers and functions of registrars 
under acts for registration of land 
titles see Begistration of Land Ti¬ 
tles § 47. 

47. N.T.—People v. Nash, 62 N.T. 
484. 

53 C.J. p 1072 note 48. 

48. Ind.—^McCracken v. State, 27 Ind. 
491. 

49. La.—State v. Recorder of Con¬ 
veyances, 33 La.Ann. 223. 

Neb.—State v. Holm, 97 N.W. 821, 70 
Neb. 606, 64 L.R.A. 181. 

76 C.XS.—83 


50. La.—Oarrere v. Beddiz, 28 So.2d 
267. 210 La. 776. 

51. La.—Carrere v. Beddiz, supra. 

52. La.—Carrere v. Beddiz, supra. 

53. Nev.—^I>avl8 v. Thompson, 1 Nev. 
17. 

54. Neb.—State v. TTerling, 144 N.W. 
252, 94 Neb. 694. 

Pa.—^Matthews v. Kiess, Com.PL, 1 
Lycoming 123. 

53 CJ. p 1074 note 89. 

55. Neb.—State v. Uerling, 144 N. 
W. 262, 94 Neb. 694. 

56. Neb.—State v. Hazelet, 59 N.W. 
891, 41 Neb. 257. 

57. Neb.—State v. Holm, 97 N.W. 
821, 70 Neb. 606, 64 L.BA. 181. 

58. Pa.—County Auditors of McKean 
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County V. Anderson, 8 A.2d 28, 183 
Pa.Super. 475. 

53 C.J. p 1074 note 98. 

Making of abstracts 
Pa.—County Auditors of McKean 
County V. Anderson, supra—Mc¬ 
Kean County V. Anderson, 31 Pa. 
Dist Sc Co. 281. 

59. N.Y.—^People v. Gass, 100 N.E. 
404, 206 N.Y. 609—Matter of Me¬ 
chanics’ Bank, 141 N.Y.S. 473, 156 
App.Div. 343, affirmed 102 NK. 
1106. 209 N.Y. 526. 

60. N.Y.—People V. Gass, 100 NH 
404, 206 N.Y. 609. 

53 C.X p 1074 note 95. 

6L N.Y.—People v. RuofiC, 146 N.Y. 
S. 80, 159 App.Div. 819. 

168. N.D.—^Farmers’ Grain, etc., Co. 
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Search of records, A register o£ deeds may.be 
under a statutory duty to make a reasonable search 
of his records, on due application, for instruments 
recorded or filed in his office,63 but is not obligated 
to make an abstract of title,6^ and need not search 
a title unless furnished with such information as 
to its status as will enable him to ascertain it by 
simple inspection of the record nor need he 
search the records to determine whether petition¬ 
ers for liquor licenses are freeholders.^® When a 
certificate of a discharge of a mortgage is pre¬ 
sented, a register is not bound, before perform¬ 
ing his statutory duty of entering the discharge on 
the record, to search for assignments of the mort- 

gage.67 

b. Filing or Eecording 

Ordinarily a register of deeds Is under a duty to 
file or record such inetruments as are entitled to be 
filed or recorded; but in the absence of a statute to the 
Contrary it is not his province to pass on the validity 
of the Instruments. 

Generally, the duty of the register is to receive 
and file, or receive and record, as the case may 
be, such instruments,®® and only such instruments,®® 
as by law are entitled to be filed or recorded, and 
to file or record them in such manner as to serve 
all the purposes of the law.*^® In the absence of a 
statute to the contrary, it is not his province to 
determine whether the parties have made valid 
instruments^^ or to add notations with respect to 
their validity.^3 Where the statute does require 

V. Sundberff, 168 N.W. 65, 39 N.D. 

551. 

53 C.J, p 1074 note 98. 

63, Arte.—Valley xat. Bank of 

Phoenix v. Carrovr, 223 P.2d 912, 

71 Ariz. 87. 

64, Ariz.—Valley Nat. Bank of 
Phoenix v, Cairow, supra. 

65, N.J.—State V. Deacon, 44 N.J. 

Law 559. 

63 C.J. p 1074 note 77. 

66, Neb.—State v. Holm, 97 N.W. 

821, 70 Neb. 606, 64 L.RA. 131. 

67, N.J.—State v. Parker, 32 A. 260, 

57 N.J.I^aw 677. 

68, "Philippine,—Williams v. 

’ 49 Philippine 534. 

53 >C.J. p 1072 note 56. 

69, XJ.Su,—Youngblood v. U. Sl, 

JdiclL, 141 F.2d 912. 

Slefeotivs notice of tax lien 
Statute requlrlnsr notices of f^eraJ 
li^xvB to describe land on which 
ih^ li'en Is claimed Imppsed a reason¬ 
able requirement,^ and, undpr federal 
act withholding validity ft*oni liens 
jas>ag»liist purchasers and others un¬ 
til notice has been filed In accordance 
i^te^^law, .county^ register of 


an officer to determine the legality of the instru¬ 
ments of which record is requested and the capacity 
of the parties thereto on the facts that appear from 
the instruments themselves, he-cannot do so on his 
•personal knowledge of facts not appearing from 
the instniment of from the records in his office.73 
Under suoh a statute the officer may be required 
to decide as to the validity, under a foreign law, of 
the execution of an instrument.On his refusing 
to record an instrument the officer should state in 
his denial the essential reason and the particular 
section of the law on which he relies.*^® Under a 
rule of a board of tax commissioners which has 
general supervisory control over recording officers 
with respect to duties imposed by the tax law re¬ 
quiring the recording officer, when he has reason¬ 
able ground to believe that an instrument offered 
for record is intended to operate as a mortgage, al¬ 
though appearing to'be an absolute conveyance, to 
refuse to record it without payment of the mort¬ 
gage tax, unless furnished with an affidavit that 
the instrument is not given as security; the officer 
is not authorized to refuse record on a mere sus¬ 
picion.*^® 

Illegible signature. Where an instrument is of¬ 
fered for record on which the name of the party 
bound is so illegibly written as not to be decipher¬ 
able, it is, where there is nothing else in the in¬ 
strument to indicate what the true name is, with¬ 
in the right of the officer to refuse to accept it un¬ 
til some person, having authority to speak for the 

Instruments entitled to record see 
Records § 10. 

72.' R.I.—^Redelsperger v. Redelsper- 
ger, 43 A2d 306, 71 R.L 203. 
A d d in g extraxLeous language 
Where deed is executed in accord¬ 
ance with statute, recorder of deeds 
must receive and record the instru¬ 
ment without adding thereto extrane¬ 
ous language which in any way tends 
to affect its validity, and a notation 
by deputy city clerk on deed pre¬ 
sented for recording that no consid¬ 
eration had been paid for the convey¬ 
ance, oiji, observing that- no. federal 
docmentary stamps had been amxed, 
was without warrant of law.—^Redel- 
sperger v. Redelsperger, supra. 

7Z. Puerto Rico.—Infanzon v. Rekls- 
trar; 24 Puerto Rico 130. 

7t Puerto Rico.—^Mortgage, etc., Co. 
V. Oe'ntral San Cristobal,' 7 Puerto 
Rico Fed. 693. 

/ * ^ 

76. Puerto Rico.—Godreau Co! v. 
Regflsftrar, 23 Puerto-Rico 61. 

76. N.Y.—Matter of Mecbanics* 

Bant 141 N.T.S. 473„ 156 A^^fv. 
343. aflftrm'ed 102 N.B. 1105, ^OO'^N. 
T. 626. ' ■ / 


deeds was not required to record no¬ 
tice of tax lien under internal reve¬ 
nue laws which did not describe the 
land.—^Youngblood v. U. S., supra. 
Auditor’s certifloate 
While it is the duty of a register 
under statutes requiring an auditor’s 
certificate or indorsement as a pre¬ 
requisite not to record a'deed lacking 
such a certificate or indorsement, the 
statute has been held to be merely di¬ 
rectory and not mandatory.—^Pan 
American Life Ins. Co. v. Mayfield, 
D.C.S,C., 49 P.2d 900. affirmed. C.CAu, 
Mayfield v. Pan American life Ins. 
Co., 49 P.2d 906. 

Suty of register to require county 
Suner, treasurer’s oertiflcata as to tax liens 
against realty when deed is present¬ 
ed to register for recording arises 
CC.A. legislative intent to expedite 

the collection of taxes.—Langford v. 
Aten, 39 N.W,2d 82, 325 Mich. 585. 

70. N.C.—Elivett v. Young, 10 
1019, 106 N.a 567. 

71. Ill.—^People V. l^ortenson,' 88 N. 
B.2d 35, 404 HI. 107. 

Iowa.-T-Weyrauch v. Johnson* ^58 N. 

W. 706, 201 Iowa 1197^ 

53 C.J. P 1073 note 68. 
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parties interested, has vouched for the riame;^? 
but it is doubtful whether he has such a rig-ht if 
the name <plainly appears in the body of the in¬ 
strument, although the actual signature is illegi- 
ble.*^® 

On order for registration of deed by a clerk of 
court, it is the duty of the register to act at any 
time till the deed is fully recorded.*^^ 

c. Indexing 

A register of deeds Is ordinarily under a statutory 
duty to index his records. 

A register’s failure to comply with a statutory 
directive to keep an index of his records is a breach 
of duty constituting negligence per se,80 and a di¬ 
rection to prepare a general index,or an index in 
the first instance,^2 demands the same measure 
of care and accuracy in its execution as does a 
statutory direction to keep the books of record. 
Where by statute the recorder is required to make 
a complete or general index to all records of deeds 
and mortgages in his office where such index has 
not been made, the duty is a continuing one and 
where a recorder finds that any of his predecessors 
has failed .to make or keep up such indexes he is 
not only authorized, but is required, to make them 
out.S3 It has been held that the duty of the regis¬ 
ter is to index his record of grantors from the sig¬ 
natures on the instruments and not from the names 
as they appear in the granting clauses.*^ W’here, 
after a new system of indexing has been adopted 
by a county board, the board has made no con¬ 
tract for the use of such system or for the neces¬ 
sary index books therefor after a certain date, the 
recorder, after such date, is entitled to resort to 
the previously used system of indexing, and cannot 
be required at a subsequent date to reindex the 


§ 10 

documents which have accumulated and have been 
so indexed by him.85 

On the other hand, in the absence of a statute 
imposing such duties, the officer is not required to 
'provide indexes for books and records in his keep¬ 
ing, 36 and unless so required by statute there is 
no duty to make marginal notes on the records de¬ 
scribing the property conveyed.37 

Change of index. Under a statute authorizing 
a court of common pleas to change and alter the 
mode of keeping the indexes in the office of the 
recorder of deeds and to direct the mode in which 
they shall thereafter be kept, the power of the 
court terminates with the entry of an order or de¬ 
cree requiring the change and directing the manner 
in which the indexes are thereafter to be kept,3 8 
and the court has no power to direct the county 
commissioners to enter into a contract for the 
books required and to employ someone with the 
court’s appro^-al to transcribe the records into a 
new set of indexes.®® 

d. Issuance of Certificates 

Under 8om« statutes It Is the duty of a register of 
deeds to Issue a certificate as to particular facts ap¬ 
pearing in his records when due demand therefor has 
been made on him. 

By statute, the duty of issuance of certificates on 
demand certifying as to particular facts evidenced 
by the records in his custody may be imposed on 
the officer.®® Under some statutes officers are 
required to deliver to persons who may demand 
them, a certificate of the mortgages, privileges, and 
donations which they have recorded,®^ provided de¬ 
mandant has furnished the register with such facts 
as may be necessary to enable the register to check 
his index.®® Under such a statute a demand for 


77. Wash.—^Inashima v. Wardall, 
224 Pt 379,126 Wash. 617. 

78. Wash.—^Inashima v. Wardall, su¬ 
pra. 

78. N.a—Sellers v. Sellers, 8 S.K 
917, 98 N.C. 13. 

63 C,J. p 1073 note 67. 

80. N.D.—Rising v. Dickinson, 121 
N.W. 616, 13 N.D. 478, 138 Am.S.R.’ 
779, 23 L.RA.,N.S., 137, 20 Ann. 
Cas. 484. 

53 C.J. p 10,73 nojie 71. 

81. ' Vt^Hunter v. Windsor, 24 Vt 
827. 

63 C.J. p ;073 note 72. . , 

82. AJa.—Norton v. Eumpe, 25 So. 
841. 121 Ala 446. 

83. Ind.-i^arrett vJ Boone * Coiihtyi 
92 Ind. 518. 

84J 'TJ.S.-^ln’ AUee’ aCJLIU., ^5' 
F.2d 76. . . - 


85. Va.—Coons v. Culpeper County, 
94 S.E. 201, 121 Va 783. 

86. Vt.—Hunter v. Windsor. 24 Vt. 
327. 

87. Tex,—^Tarrant County v. Rogers, 
Clv.App., 125 S.W. 592, modified on 
pther grounds 135 S.W. 110, 136 
S,W. 266, 104 Tex. 224. 

88. Pa—Custer v. Qlessner, 68 Pa 
Super. 60. 

89. Pa—Custer v. Glessner, supra 

90. A^.—Valley Nat. Bank of 
Phoenix v. Carrow, 223 P.2d 912, 71 
Ariz. 87. 

Pa—County Auditors of McBlean 
County V. Anderson, 3 A.2d 28, 133 
PaSuper. 476. - 

91. La—^Dorsey v. His Crealttors, 6 
LaAnn. 335. 

63 C.J. p 1074 note 81. ‘ 

yy ipfWftiAn wy of oertificats ^ 

Where sheriff requests a general 


unrestricted mortgage certificate 
showing privileges, mortgages, or en¬ 
cumbrances on property offered by 
sheriff at public auction under execu¬ 
tion, the clerk of the district court as 
ex ofificlo recorder of mortgages dis¬ 
charges his duty by furmshing sher¬ 
iff a mortgage certificate covering the 
property, but restricted solely to such 
encumbrances as may have been 
placed on the property by the Judg¬ 
ment debtors.—State ex rel. Flournoy 
V. Simmons, 1 So.2d 525, 197 La 299, 
answers to certified questions con¬ 
formed to, App., 1 So.2d 860- _ ^ 

92. La—State ex reh Flournoy v. 

Simmons„ supra 
ICoxtgage oertifioate for Sheriff 

Where property is offered by sheriff 
a£ public auction under execution ant^ 
sheriff wishes a mortgage certificate 
by clerk of district court as ex officio 
recorder of mortgages, sheriff musi'' 
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a mortgage certificate does not require a certificate 
of donations.^3 Where the statute requires the re¬ 
corder to make a certificate of the mortgages and 
donations recorded in his book, he must make men¬ 
tion in his certificate of donations as well as mort- 
gages,®4 and he has no discretion to exercise as 
to the validity or effect of the acts recorded.® ^ 
When a clerk of court furnishes a certificate of 
mortgages, it is his duty to show every mortgage 
of whatsoever kind resting against the property.®® 
WThere an ofiicer is called on to make a search, 
he is not required to certify that a description which 
he certifies from the record includes part only of 
the premises described in the order for the search, 
but it is sufficient if he give the description as it 
is on the record.®'^ 

§11. Liabilities 

a. In general 

b. Actions 

a. In General 

A register of deeds may be held personally liable for 
damages resulting from his omission or neglect in re¬ 
spect of the performance of duties imposed on him by 
law. 

A register of deeds is liable personally to the 
person aggrieved for the damages resulting from 
an omission to perform a duty imposed on him by 
law,®® or from a performance of such duty in a 
negligent manner.®® The constructive notice which 
the registration statutes impute from the filing of 


an instrument for record is for the protection of 
those claiming under it, and does not exist for the 
protection of the register of deeds for nonperform¬ 
ance of his official duty.i Correct indexing will not 
excuse incorrect transcription.® It must appear 
that the damages resulted from the register’s official 
default, and not from any fault or laches of the 
person damnified.® Where a statute imposes civil 
liability for willful violation of the recording offi¬ 
cer’s duty, he is not liable where it is shown that 
there was no such willful violation.* A register 
is protected from liability where he acts pursuant to 
the judgment of a court having jurisdiction.® 

A specific request for any of the books of record 
need not be made in order to impose liability for 
their negligent keeping.® 

To whom liable. The liability of a register for 
breach of official duty inures only in favor of the 
person to whom the duty was owed,^ and who was 
prejudiced by the breach thereof.® A register who 
goes out of office without having recorded deeds 
for which he was prepaid is liable to an action by 
each person by whom a deed was filed.® 

Criminal liability. A register of deeds under the 
duty, on quitting office, of paying over to the coun¬ 
ty treasurer the balance of fxmds from collections 
during his incumbency commits no crime in failing 
to turn over such funds to his successor in office.^® 

b. Actions 

An action against a register of deeds for damages 


furnish recorder a list of names of 
only the owners and former owners 
of tlie property involved as shown by 
the record and written Information 
in his possession, and such additional 
names as the interested parties or 
their attorneys may furnish sheriff in 
writing in order that mortgrage cei^ 
tiflcate shall be as complete as pos¬ 
sible covering all privileges, mort¬ 
gages, or encumbrances against the 
property, and the sheriff performs his 
duty under codal provision on reading 
such certificate preceding the adjudi¬ 
cation of the property.—State ex reL 
Flournoy v. Simmons, supra. 

93. La.—^Delhi Bank v. Iiea, 72 So. 
187, 139 La. 730. 

94. La.—Saoerdotte v. Duralde, 1 La. 
482. 

95. La.—Sacerdotte v. X>uralde, su¬ 
pra. 

95. La.—Hathom v. Hundley, 125 
So. 7t4, 18 La.App. 328. 

99. hTiJ.—State v. Deacon, 44 K.J. 
Ijaw 559. 

9& Iowa.—Sutherland .First Nat. 


Bank v. Clements, 54 N.W. 197, 87 
Iowa 642. 

53 C.J. p 1074 note 2. 

99. NjC.—W atkins v. Simonds, 164 S. 

B. 363, 202 N.C. 746. 

53 C.J. p 1074 note 8. 

L Ala.—Norton v. Kumpe, 25 So. 
841, 121 Ala. 446. 

Liability of register for the acts or 
omissions of his deputies or assist¬ 
ants see infra % 16. 

Pact that a mortgagee had *'ooii- 
structlve notice” of a prior trust deed, 
although the trust deed had not been 
correctly recorded by the clerk and 
recorder, would not relieve clerk and 
recorder from liability to the mort¬ 
gagee for failure to correctly record 
the trust deed.—^People, to TJse of 
Federal Land Bank of Wichita, 
Wi<diltiw Kan., v. Ginn, 106 P.2d 479, 
106 Colo. 417. 

8. Colo.—^People, to Use of Federal 
Land Bank of Wichita, Wichita, 
Kan. V. Ginn, supra. 

Bcror on record proper 
Correct entries in receiving-books 
and indices do not excuse a mistake 
made in transcribing an instrument 
on the record proper, and, hence, fail¬ 
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ure of prospective mortgagee to 
search and examine those books and 
indices did not relieve a clerk and 
recorder from liability for neglect 
in faaling correctly to transcribe on 
the record proper a trust deed on the 
realty.—^People, to Use of Federal 
Land Bank of Wichita, Wichita, Kan., 
V. Ginn, supra. 

3. N.C.—^Bryant Mfg. Co. v, Hester, 
98 S.E. 721, 177 N.C. 609. 

53 CJ*. p 1075 note 4. 

4. Tenn.—^Maxwell v. Stuart, 42 S. 
W. 34. 99 Tenn. 409. 

5. Lsl —Succession of Burg, 8 So. 2d 
555, 198 La. 191. 

9. Vt—Hunter v. Windsor, 24 Vt. 
827. 

58 C.J. p 1076 note 7. 

7. Pa.—Houseman v. Girard Mut. 
Bldg., eta, Assoa, 81 Pcu 256. 

53 C.jr. p 1075 note 8. 

8. N.J.—Upton V. State. 85 A. 225, 
83 N.LLaw 873. 

58 CX P 1075 note 9. 

9. Nev.—^Davis v. Thompson, 1 Nev. 
17. 

10* HI.—People V. Jochums, 16 N.B. 
2d 894, 369 Ill. 348. 
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must be timely; the general rules as to pleading and 
evidence apply in an action against a register; and there 
can be no recovery unless the damage sustained Is the 
natural and necessary consequence of the default of the 
register. 

The action must be brought within the time fixed 
by the statute of limitations,ii and limitations begin 
to run from the accrual of the cause of action.^2 
While it has been held that the right of action 
against a register for breach of an official duty 
involving individual rights does not accrue until 
the occurrence of a consequential injury resulting 
proximately from the breach, is although the in¬ 
jury may occur immediately on the commission of 
the error,14 according to other authorities, the right 
of action dates from the act constituting the breach 
of the official duty.is 

Pleading. In a suit against a register of deeds 
for breach of official duty, it is essential to aver that 
defendant was at the time such register,!® that 
plaintiff was <iamaged,i7 and that the breach of 
duty was the cause of the damage sustained by 
plaintiff.is One suing a register of deeds for the 
entry of a forged instrument must allege that he 
knew of its unauthentic character,!® and recorded 
it with a fraudulent^® or corrupt^i intent. 

Evidence. The rules relating to evidence in civil 
actions generally apply in actions to enforce the 
civil liability of registers of deeds.®® Thus, plain¬ 
tiff must establish that his injury was the natural, 
proximate result of the register’s act or omission,®® 
and where he relies upon a statute he must show 
himself to be clearly within its provisions.®^ It will 
be presumed that a register of deeds knows the 
law and the duties incumbent on him,®® and that 
he will execute them in accordance with his special 
knowledge of the proper performance of the duties 


of his office.®® Further, it will be presumed that 
a register of deeds acted ■willfully where he failed 
to index a trust deed properly through inexcusable 
neglect, although a willful .purpose of injury cannot 
be shown.®^ 

Damages. There can be no recovery in an ac¬ 
tion for breach of duty on the part of a register of 
deeds unless the damage sustained is the natural 
and necessary consequence of such default.®® 
Plaintiff may recover the damages that were prob¬ 
able under the facts as they existed,®® and which 
can be ascertained with a reasonable degree of cer¬ 
tainty.®® Under some statutes a register of deeds 
is liable for double®! or treble®® the amount of dam¬ 
ages occasioned by his official default. Plaintiff 
cannot recover more than nominal damages for the 
official default of a register,®® unless he proves an 
actual loss.®4 

§ 12. -On Official Bond 

a. In general 

b. Proceedings 

Lol (General 

The sureties on the oltfeial bond of a register of deeds 
may be held liable for damages resulting from his breach 
of duty in any case falling within the terms of such bond. 

The sureties on a bond conditioned for the faith¬ 
ful performance of the duties of his office are lia¬ 
ble for resulting substantial damages to the party 
suing whenever it appears that the register has 
failed to perform a duty imposed on him by law,®® 
or that he has performed it in a negligent manner.®® 
Under a general statute imposing liability on the 
officer and the sureties on his official bond for the 
acts done by the officer by virtue or under color 


11. Ind.—State v. Walters, 66 N.B. 
182. 81 Ind.App. 77, 99 Am-S.R. 244. 

53 C.J. p 1075 note 14. 

12. Pa—Owen v. Western Sav. 
Fund. 97 Pa 47, 39 Am,R. 794. 

13. Tenn.—State v. McClellan, 85 S. 
W. 267, 113 Tenn. 616. 

53 C.J. p 1075 note 11. 

14. Ind.—State v. Walters, 66 N.B. 
182, 31 Ind.App. 77, 99 Am.&R 244. 

15. N.C.—Daniel v. Qrl 2 a!apd, 23 S.B. 
98, 117 N.C. 105. 

53 C.J. p 1075 note 13. 

16. Tex.—Georsre v. Vaughan, 55 
Tex. 129. 

17- Mo.—State v. Green, 90 S.W. 408, 
112 Mo.App. 108. 

Vt.—Hunter v. Windsor, 24 Vt 327. 
53 CX P 1076 note 19. 

18. Vt.—Hunter v. Windsor, 24 Vt, 
327. 

53 O.J. p 1076 note 20. 


16- Ohio.—Ramsey v. Riley, 13 Ohio 
157. 

53 CJ. p 1076 note 21. 

20- Ohio.—^Ramsey v. Riley, supra 

21. Ohio.—^Ramsey v. Riley, supra 
53 C.'J. p 1076 note 23. 

22. Wash.—Inashima v. Wardall, 258 
P. 839, 145 Wash. 77. 

53 C.J. p 1076 note 25. 

23. N.D.—^Farmers* Grain, etc., Co. 

V. Sundberg, 168 N.W. 65, 39 N'.D. 
551. 

24. N.D.—^Fanmers’ Grain, eta, Co. v. 
Sundberg, supra 

25- Mo.—State v. Green, 100 S.W. 
1115, 124 Mo.App. 80. 

26. Mo.—State v. Green, supra 

27. Tenn.—M^well v. Stuart, 42 S. 

W. 34, 99 Tenn. 409. 

28. N.H.—Chase v. Bennett, 59 N.H. 
894. 

53 C.J. P 1076 note 32. 
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29. NjG—^B ryant Mfg. Co. v. Hester, 
98 S.E. 721, 177 N.C. 609. 

58 C.J. p 1076 note 83. 

3a N.C.—Bryant Mfg. Co, v. Hester, 
supra 

31. Mo.—^Bishop V. Schneider, 46 Ma 
472, 2 Ajn.R. 533. 

32. Cal.—Watkins v. Wilhoit, 85 P. 
646, 4 Cal.XJnrep.Cas. 450. 

33. Ind.—State v. Davis, 20 H.B. 159, 
117 Ind. 807. 

34. Ind.—State v. Davis, supra 
58 C.J. p 1076 note 36. 

35. H.C.—Bank of Spruce Pines ▼. 
McKinney, 184 S.B. 506. 209 K.a 
668 

58 C.X P 1076 note 41. 

3a La—Hathom v. Hundley, 125 Sa 
774, 18 LaApp. 323. 

58 C.X P 1076 note 42. 
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of his office, the liability of the sureties on a bond 
of a register of deeds, which is conditioned for the 
safekeeping of the books and records and the faith¬ 
ful discharge of the duties of his office, is not lim¬ 
ited to the safekeeping of the books and records 
but extends to other matters,such as his incor¬ 
rect or imperfect registration of a mortgage,^^ 
his acceptance and retention of unlawful pay¬ 
ments made to him in addition to his salary,^^ 
or his failure properly to index the registry of in¬ 
struments filed with him.^® Under statutes requir¬ 
ing the register of deeds to collect a mortgage tax 
and providing for a bond for the performance of 
such duty, neglect to perform it is a breach of the 
condition of his bond for which an action will lie.^l 
The sureties on a bond are liable for any breach 
which takes place while the register holds office.^2 
Where the county is compelled to pay a recorder 
additional compensation for the discharge of du¬ 
ties which should have been discharged hy his pre¬ 
decessor, it may be reimbursed by a suit on the 
official bond of the officer whose neglect of duty 
occasioned the expense.^8 

On the other hand, no liability exists on the offi¬ 
cial bond of a register, notwithstanding a breach 
thereof, unless substantial damages are shown.^^ 
Likewise, no liability can exist on the official bond 
of a register for the negligent performance of a 
duty not imposed on him by law,^® or where plain¬ 
tiff (participated in, and directly contributed to, the 
negligent act which caused the injury.^® W^here, 
under a statute providing for indexing records, the 
recording officer is vested with some discretion as 
to how he shall keep the index, neither he nor his 


surety is liable for a mistake which is merely one 
of judgment in attempting to comply with the law.^*^ 

b. Proceedings 

An action on the official bond of a register of deeds 
is one ex contractu. The general rules of pleading, evi¬ 
dence) and trial apply, and the measure of damages is 
the actual loss sustained by reason of the register’s 
breach of duty. 

The action on the official bond of a register of 
deeds is one ex contractu.'*^ A register may not 
assert that he should not be held for an erroneous 
exercise of judgment in deciding as to the nature 
of instruments where his acts were contrary to an 
express direction of state officials having super¬ 
visory control of the matter.'*^ Since the action 
on the bond of a register is ex contractu it is not 
barred by limitations applying to quasi offenses of 
public officers.®^^ 

Pleading. The rules of pleading in civil actions 
generally apply in actions against registers of 
deeds on their official bonds.®^ Unless the law au¬ 
thorizes such provision in the official bond of a regis¬ 
ter, it is unnecessary that the complaint in an ac¬ 
tion thereon allege the recovery of a judgment 
against the register and his failure to pay it.®^ 
The state suing the register of deeds to recover a 
mortgage tax required by statute to be collected 
by the register need not allege that any money 
was advanced on the mortgage where it is alleged 
that no sworn statement of the amount secured was 
filed so that it became the duty of the register to 
determine the value of the property and the amount 
of the tax and that the register had done so but 
had failed to collect the tax.53 


87. N.C.—^Kivett v, Toung, 10 SB. 
1010, 106 N.C. 667. 

88 . N.C.—Kivett V. Toting, supra.' 

39. N.C.—^Board of Com'rs of Bruns¬ 
wick County V. Walker, 166 S.B. 
S85, 203 N.C. 505. 

40b N.C.—Watkins v. Simonds, 164 
S.B. 863, 202 N.C. 746—Daniel v. 
G-rizzard, 23 SJBS. 93, 117 N.C. 106. 
Cross Index 

Since indexing and cross indexing 
of deeds^or other written inatrumente 
axe essential to their proper registra¬ 
tion, failure of regiateT of deeds to 
index and cross index deed is breach 
of hia official bond, rendering him and 
surety thereon liable to person in- 
Jnred/—Bajik of Spruce Pine v. Mc- 
Ktoney, 184 ©.m 606, 209 NjO. 668 . 

4L. N.Y.—People V. Qass, 100 N.B. 
404, 206 N.T. 609. 

P'lOf7.note 58. 

48. N.C.—Daniel ^v. Grizzaxdj is fi, i 
H. 93.117 N.C. 105. ' - j 


r43. Neb.—Shepard v. Easterling, 86 
N.W. 941. 61 Neb. 882. 

44. Mo.—State v. Green. 60 S.W. 403, 
112 Mo.App. 108. 

46. Ill.—^Temple v. People, 6 HlApp. 
378. 

Minn.—^Federal Intermediate Credit 
Bank of St. Paul v. Maryland Cas¬ 
ualty Co., 259 N.W. 793, 794, 194 
Mmn. 150. 

MftWn g abstract of chattel mort¬ 
gages on file and of record m office of 
register of deeds was not wlthifi offi¬ 
cial duties of register of deeds, and, 
therefore, surety on such officer's offi¬ 
cial bond was not liable for his neg¬ 
ligence In furnishing such abstract.— 
Federal Intermediate Credit Bank of 
St. Paul V. Maryland Casualty Co., su¬ 
pra, 

46. S.C.—^Burris v. Austin; 67 S.B. 
17, 85 S.C. 60, 20 Arin,Cas. 1308. 

53 C.J. 'p 1077 note 45. 

47. Tenn.—Maxwell Stuart, 42 S, 

W. 34, 99 Tenn.' 409. 
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48- La .—Fox v. Thibault. 88 LaAnn. 
32—Brigham v. Bussey, 26 LaA.nn. 
676. 

49. N.T.—^People v. Gass, 100 N.B. 
404. 206 N.T. 609. 

60. La.—Gordon v, Stanley, 32 So. 
631, 108 La 182—^Pox v. Thibault,. 
33 LaAnn. 32. 

61. Mo.—State v. Green, 90 SiW. 403, 
112 Mo.App. 108. 

63 C.J. p 1077 note 58. 

Plea of disoiiBBioa 
In Louisiana under a plea of dis¬ 
cussion. the surety is entitled to 
have his rights reserved to point out 
the property of his prlnciped to't be 
seized In case of an adverse Judg¬ 
ment—Hathdm v. Hundley, 125 ®o. 
774, 13 LaApp. 323. 

/ 

62. N.C.—Joyner v. Roberts; 16 BJB. 

917, 112 N.C. 111. j 

53 . N.T.—People v. Gasa,,lp0, NM 
404, 206 N.T. 609. 



76 C.J.S. 


REGISTERS OF DEEDS 


§§ 12-13 


Evidence. The rules of evidence governing civil 
actions generally apply in actions against regis¬ 
ters of deeds on their official bonds, and the bur¬ 
den rests on plaintiff to show his injury,55 and the 
amount of his loss.^^ 

Tried. Under the general rules, which ordinari¬ 
ly govern matters of trial in actions on the offi¬ 
cial bonds of registers of deeds,57 whether plain¬ 
tiff’s attorneys employed to examine the record for 
incumbrances exercised reasonable diligence is a 
question of fact for the jury.®^ On the other hand, 
whether the indexing of a mortgage in another 
name similar to that appearing on the instrument 
but not idem sonans constitutes negligence is prop¬ 
erly a question of law for the court.59 

Damages. Since the official bond of a register 
is a bond of indemnity,50 subject to some limita- 
tions,5i the measure of damages is the actual loss 
which has been sustained by reason of the breach.02 
Where the amount of damages can be ascertained 
by a reference and accounting, it is neither specula¬ 
tive nor remote.55 


§ 13. Compensation and Fees 

a. In general 

b. Amount 

a. In General 

A register of deeds is entitled to the compensation 
prescribed by statute. 

Provision is ordinarily made by statute for the 
fees or other compensation of registers of deeds 
and the officer is entitled to the prescribed compen¬ 
sation on performance of the duties specified by 
statute.®^ In the absence of express statutory pro¬ 
vision the public is not liable for the compensation 
of a register of deeds,55 except for services®® or 
items of expense®^ pertaining to his office which are 
for the benefit of the public. Anything done for 
his own benefit or convenience is not chargeable 
to the public.®® He cannot charge the public for 
a service which the law does require of him,®® 
or which is a part of his official duty for which 
he is otherwise compensated.7® The register may 
properly charge those at whose request he performs 
services beyond the scope of his official duties.7i 


54. Ind.—state v. Davis, 20 N.B. 

159, 117 Ind. 307. 

63 C.J. p 1078 note 68. * 

56. N.C.—^Bryant Mfg. Co. v. Hes¬ 
ter, 98 S.EI. 721, 177 N.a 609. 

68 . N.C.—Bryant Mfg. Co. v. Hester, 
supi^ 

57. S.C.—Burris v. Austin, 67 S.E. 
17, 85 S.C. 60, 20 Ann.Cas, 1308. 

53 C.J. p 1078 note 70. 

.58. Ky.—^Title Guaranty, eta, Co, v. 
Commonwealth, 133 S.W. 677, 141 
Ky. 670. 

59. Ky.—^Title Guaranty, eta, Co. v. 
Commonwealth, supra. 

60. Mo.—State V. Green, 90 S.W. 

, 403, 112 MoA.pp. 108. 

61. Mo.—State v. Green, supra. 

63 C.J. p 1078 note 75. 

62. Ky.—^Title Guaranty, eta, Co. v. 
Commonwealth, -133 S.W. 577, -141 
Ky. 570. 

53 C.J. p 1078 note 74. 

63. N.C.—Johnston County v. Adams, 
138 S.B. 6, 193 N.C. 729. 

64. Ohio.—Matter of Holliday, IS 
Ohio Cir.Cti 672, 6 Ohio Cir.Dea 
751. 

jPa.- 7 ^/^hack v. Mas tin, ConuPL,, 11 
Monro^ L<.R. 43. r 

63 C.J. p 1078 note 32. 

Beoozdi^ dellny^ent IsuLds , 

“delinauent Icmd bool^*’ In 
stotuljfi With respect to. dlerk's f^es 
ior recording r^al estaiie l^iereiiv was 
applicable to book wherein realty de- 
•linQiieact for nonpayment of tajs^ 
must be recorded; ^ heads, county; 


f'lerk was entitled to fee for record- 
ngr such delinquent lands.—Tyler v. 
Combs, 168 S.E. 454, 160 Va. 449. 

Bafund denied 

Where new mortgrages were given 
in place of prior mortgages for 
smaller amounts, mortgagee was not 
entitled to refund uf part of regis¬ 
tration fees paid for recording new 
mortgages, in absence of showing 
that the additional security was 
pledged solely to provide additional 
security for indebtedness represented 
by old mortgrage note.—IFirst Nat. 
Bank & Trust Co. of Oklahoma City, 
Okl., V. Lovltt, 148 P.2d 788, 158 Kan. 
535. 

Abseuoa duxliig service in armed 
forces 

(1) Where plaintiff was admittedly 
incumbent register of deeds for peri¬ 
od during which he claimed compen¬ 
sation, although serving with Navy, 
so that he ^d his bondsman were 
responsible for faithful and impar¬ 
tial discharge of duties of office dur¬ 
ing that period and were responsible 
for faithful performance of his du¬ 
ties by his deputy, salary attached 
to office and was payable to plaintiff 
as. incumbent—*McQuald v. Board of 
Auditors of Oakland County, 22 N.W. 
2d 644, 315 Mich^ 234. 

(2) Fact that register of dedds of 
county requested that joor dhecks lie 
drawn to him during his period of 
naval service was not sufficient' to 
justify belief by beard <-of oounty 
auditors that no claim for salary 
would be made during such period 
of naval service, was not waiver^ 

filO 


of salary, and did not preclude regis¬ 
ter of deeds from recovering salary 
on his return. Also, the register*3 
salary claim was not subject to waiv¬ 
er, since it was based on statute and 
not on contract—^McQuaid v.'Board 
of Auditors of Oakland County, su* 
pra.. ^ 

65. Arlz.—^Maricopa County v. Os¬ 
born, 40 P. 313, 4 Ariz. 331. 

53 C.J. P 1079 note 84. 

66. Ind.—Garrett v. Boone County, 
92 Ind. 518. 

53 C.J. p 1079 note 85. 

07. Mo.—^Ewing v. Vernon County, 
116 S.W. 518, 216 Mo. 681. 

53 C.J. p 1079 note 86. 

68. Pa.—^Plummer v, Blair County, 
22 Pa.Co. 398. 

53 CJ, p 1079 note 87. 

69. La.—Southworth v. New Orleans, 
24 La.Ann. 312. 

70. Pa.—^Pierie v. Philadelphia, 21 
A. 90. 139 Pa. 573, 683.’ 

53 C.J. p 1079 note 89. 

Becordlng highway deads 
County clerk had duty under stat¬ 
ute to record without charge deeds 
made to state road commission for 
road rights of way.—Simpson v. 
Hogsett, 189 S.E. 865, 118 W.Ya. 2S6. 

7L Ariz,—^Valley Nat. Bank of Phoe- 
•'liix V. Carrow, 223 P.2d 912. m 
Ariz. 87. 

JJiriang abstraeta 

Arsk.—^Valley Nat. ^Bank of jraoenix 
. y. Carrow. supi:a., • i 
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Indexing. Where the recording officer’s compen¬ 
sation is under the statute to come from fees for 
recording, it is the duty of an officer who makes 
and keeps public records to keep up the index there¬ 
to without extra compensation,'^^ although where 
indexes become unfit for use and must he renewed 
a new index may he ordered and reasonable com¬ 
pensation allowed therefor.^^ However, where a 
statute expressly provides for compensation for 
indexing, the recording officer is not bound to keep 
up such indexes if the compensation provided there¬ 
for is not paidJ^ Where an officer performs du¬ 
ties outside of, or beyond, those which are imposed 
on him by law, but which are for the benefit of 
the county, the county may accept the work and 
pay him for 

Officer holding aver. Where under the statute 
the incumbent is entitled to hold until his successor 
is elected and qualified, he is entitled to the fees 
and emoluments of the office while holding overj® 

Diiiy of predecessor. Where the recorder is com¬ 
pelled to discharge duties devolving on his prede¬ 
cessor in office, he may be entitled to compensa¬ 
tion therefor in the amount fixed by statute.^^ 
ther, without regard to the absolute duty of a re¬ 
corder to record instruments for the recording of 
which his predecessor has been paid, in the absence 
of a statutory requirement that he do so, the record¬ 
ation of such deeds in the order in which they were 
^led is essential to the proper and orderly transac¬ 
tion of his business and such necessity being im¬ 


posed on the new recorder by the outgoing officer, 
a promise will be implied that the outgoing officer 
will pay therefor.78 However, when chattel mort¬ 
gages have not 'been indexed by a predecessor and 
are worthless and outlawed, the officer cannot in¬ 
dex them and require the county to pay therefor 
without a definite contract therefor with the county 
board. 

Forfeiture. The officer does not lose his right 
to the salary prescribed by law through his failure 
to perform the duties of the office unless his derelic¬ 
tions amount to an abandonment of the office^® or 
he has been removed therefrom,^! in the absence of 
a statute establishing a different rule.^^ 

b. Amoimt 

(1) In general 

(2) Contracts 

(1) In general 

A register of deeds Is entitled only to the amount of 
compensation prescribed by law. 

A register of deeds is entitled only to the amount 
of compensation fixed by law for the performance 
of the duties of his office,whether in the form 
of fees,s^ of a salary, or both,since he takes 
his office cum onere.®^ In the application of this 
rule it matters not that the duty was performed 
outside of regular office hours,®® or that in per¬ 
forming a certain duty the register voluntarily did 
more than his duty.®® Where the statute contem- 


72. Mo.—^Boasrs v. Caldwell County, 
28 Mo. 886. 

73. Mo .—Boggs v. Caldwell County, 
supra. 

74. Ohio.—State v. Wickham, 82 N. 
B. 617, 77 Ohio St 1, 

63 C.J. p 1079 note 98. 

7B. Neb.—Shepard v. Easterling, 86 
N.W. 941, 61 Neb. 882. 

73. Kan.—^Hubbard v, Crawford, 19 
Eian. 570. 

77. Ind.—Garrett v. Boone County, 
92 Ind. 518. 

53 C,J. p 1079 note 96. 

78. Nev.—^Davis v. Thompson, 1 
Nev, 17. 

79. Kan.—Hill v. Republic County, 
160 P. 987, 99 Kan. 49. 

80. S.I>.—Putnam v. Custer County, 
127 N.W. 641, 26 S.D. 642. 

81. S.D.—Putnam v. Custer County, 
supra. 

88 « BJD.—'il^tnam v. Ouster County, 
supra. 

83. N.T.—IW. Ij. Maxson Corporation 
V. Ralph, 47 N.Y.S.2d 643, 182 Mlsc. 
144, affirmed 46 N.T.a2d 802, 268 


App.DIv. 763, affirmed 62 !N.B.2d 
782, 294 N.T. 880. 

Pa.—Commonwealth ex rel. Duff v. 
McCloskey, 46 A.2d 178, 853 Pa. 
663. 

53 C.J. p 1078 note 83, 

84. N.T.—^Manufacturers Trust Co, 
v. Ralph, 91 N.E.2d 866, 800 N.T. 
411—W. Li. Maxson Corporation v. 
Ralph, 47 N.Y.S.2d 643, 182 Misc. 
W4, affirmed 48 N.T.S.2d 802, 268 
App.DIv, 763, affirmed 62 N.B.2d 
782, 294 N.T. 880—Rudolph Wur- 
litzer Co, v. Byrne, 22 N.T.S.2d 871, 
176 Misc, 81, affirmed 26 N.T.S.2d 
312, 261 App.DIv. 896, appeal de¬ 
nied 27 N.T.S.2d 183, 261 App.Div. 
942, affirmed 35 N.E.2d 923, 286 N. 
T. 669. 

Pa.—^Production Credit Ass*n v. Re¬ 
corder of Deeds, 48 Pa.Dlstd;C6. 
607, 23 WashuCo. 191, 

58 C.J. p 1080 note 4. 

mother Instnuneat” 

Phrase “other instrument** in stat¬ 
ute providing that filing fee is grad¬ 
uated when amount involved in chat¬ 
tel mortgage or “other instrument’* 
affecting chattels is one hundred 
thousand dollars or more refers to 
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I document that alters or otherwise 
affects rights in chattels. A certifi¬ 
cate of stockholders* consent to exe¬ 
cution of chattel mortgage in excess 
of one hundred thousand dollars by 
corporation did not create transfer 
or extinguish rights or Interests in 
chattels, and, hence, was not “instru¬ 
ment affecting chattels’* within stat¬ 
ute providing graduated filing fee 
when amount involved in chattel 
mortgage or other instrument affect¬ 
ing chattels is one hundred thousand 
dollars or over, and certificate could 
accordingly be filed on payment of 
basic filing fee.—^Manufacturers 
Trust Co. V. Ralph, 91 N.B.2d 866, 
300 N.T. 411. 

85. Colo.—Henderson v. Pueblo 
County, 86 P. 880, 4 Colo.App. 301. 

63 C.J. p 1080 note 5. 

86. Kan.—-Hodglns v. Shawnee Coun¬ 
ty, 111 p. 446, 83 Kan. 441. 

53 C.J. p 1080 note 6. 

87. Wis.—Outagamie County v. 
Zuehlke, 161 N.W. 6, 166 Wis. 82. 

88. Neb.—State v. Hazelet, 59 N.W. 
891, 41 Neb. 257. 

89. N.T.—People v. Dutchess Coun¬ 
ty, 24 Wend. 181. 
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plates that the work of predecessors shall be pre¬ 
served and that the incumbent shall make only such 
additions as may be required, the incumbent is 
entitled to the statutory fees only for the work 
which he actually performs.^® A statute providing 
that the amount paid to the register of deeds for 
salary and clerk hire shall not exceed the fees col¬ 
lected does not operate to limit the compensation 
fixed by law in cases where no clerks or deputies 
are employed.^! 

Reasonable compensation. Where the statute 
provides that the register shall be allowed such 
compensation for making indexes as shall be rea¬ 
sonable and just, the allowance may be settled with¬ 
out reference to any special mode of computation,®^ 

Entry in form hook. When the statute requires 
the recorder to provide printed books of forms of 
documents where a sufficient number of documents 
of such general form are presented for recording 
to warrant it and provides that the fees for record¬ 
ing in such books shall be the legal charge for 
the words actually written therein, the recorder 
is entitled to fees only for the actual words which 
he is required to write into the printed form in 
the record boolc^s 

(2) Contracts 

A register of deeds may not validly contract to re¬ 
ceive more compensation than that fixed by statute; but 
where he performs extra official services he may validly 
contract as to his rate of compensation. 

When the statute provides the amount which a 
board of county commissioners may allow as com¬ 
pensation for specified duties, they cannot contract 
to pay more than sudh amount.®^ A register may, 
by contract with the person for whom the service 
is to be performed, fix his rate of compensation for 
a service which is no part of the duties of his of¬ 
fice,®5 or for an extraordinary necessary service 
not covered by the statute prescribing compensa¬ 
tion only in the form of fees.®® A contract for in¬ 
dexing must be construed with reference to the 
statutory requirements as to what shall constitute 


an index,^^ so where the register agrees to make 
an index for a specified sum for each entry of deed 
or mortgage he is not entitled to such sum for as 
many entries as there are parties to the instruments 
where the law requires them to be indexed in the 
name both of the grantor and the grantee, or the 
mortgagor and the mortgagee, and of each party 
where there are more than one grantor, grantee, 
mortgagor, or mortgagee as the case may be.®^ 

§ 14. -Prepayment 

Ordinarily a register is entitled to demand payment 
of his fees before performing a service. 

In the absence of a statute providing otherwise, 
the register may demand pa 3 nnent in advance of his 
fees for performing a given service.®® A register 
to whom personally belongs the statutory fee for 
performing a given duty may waive his right to pre- 
pajTnent thereof.^ 

§ 15. — Actions 

A register may recover his fee for recording, from 
the person for whom the work was done, by an ordi¬ 
nary action for work and labor. 

The fee of a register for recording an instrument 
may be recovered, from the person for whom the 
service is rendered, in an ordinary action for work 
and labor performed.® ^landamus will not lie 
against a state auditor in behalf of a register who 
'has registered mortgages in favor of the state 
where the state has not paid him therefor and his 
compensation is not otherwise provided for by law.® 

Statutes limiting the period within which actions 
may be brought by parish recorders for their fees 
and emoluments and actions which may be brought 
on other accounts have been construed as inap¬ 
plicable to an action by a parish assessor to re¬ 
cover the balance due on unpaid salary.^ 

§ 16. Deputies and Assistants 

a. In general 

b. Liability 

c. Compensation 


80. Mich.—Beekman v. Baton Coun¬ 
ty, 48 N.W. 616, 85 Mich. 684. 

91. S.D.—^Putnam v. Custer County, 
127 N.W. 641, 25 S.D. 642. 

98. Ind.—La Orange County v. Kro- 
mer, 8 Ind. 446. 

93. Utah.—Ogden First Sav. Bank 
V. Bramwell. 247 P. 673, 67 Utah 
341. 

63 C.J. p 1080 note 13. 

94. Ind.—^Hubler v. Cass County, 49 
N.E. 832, 19 IndJkPP. 464. 


95. Arlz.—Valley Nat. Bank of 
Phoenix v. Carrow, 223 P.2d 912, 71 
Ariz. 87. 

53 C.J. p 1080 note 15. 

99. Kan.—^Leavenworth County v. 
Keller, 6 Kan. 610. 

97. Ind,—^Hubler v. Cass County, 49 
N.B. 832, 19 ZndJtpp. 464. 

98. Ind.—Hubler v. Cass County, 
supra. 


Co. of Oklahoma City, OkL, v. 
Lovitt, 148 P.2d 738, 168 Kan. 636. 
53 C.J. p 1081 note 27. 

1 , Mich.—People v. Bristol, 35 Mich. 
28. 

S.D.—Parrish v. Mahany, 73 N.W. 97, 
10 SJ>. 276, 66 Am.S.R. 716. 
a. Ala.—^Tillman v. Wood, 68 Ala. 
578. 

3. La.—State v. Clinton, 25 
285. 

4. La.—^Meyer v. Parish of league- 
mines, App., 11 So.2d 29L 


99. Kan.—First Kat. Bank it Trust 
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§ 16 

3u In General 

Th6 authorities disagree as to whether a deputy 
register of deeds is or is not a pubiic officer. It has 
been held that the term of the deputy is limited by that 
oT the register appointing him. 

Where provision is made by statute for the of¬ 
fice of a register's deputy it has been held, as in the 
case of public officers generally, as discussed in 
Officers § 148 b, that the deputy is a public officer 
but, on the other hand, it has been held under a 
similar provision that he is not a public officer.® 
A county register's deputy has been held to be a 
county employee,^ so that on examination for the 
position of mortgage tax deputy he is required to 
compete on an equal basis with other employees of 
the register's office whether within or without the 
mortgage tax bureau.® 

In the absence of constitutional or statutory pro¬ 
visions establishing a fixed term for a deputy or 
assistant, he may be removed at any time.^ Under 
some statutes the deputy's term is limited by that 
of the register appointing him.^® It has been held 
that the term of a deputy register of deeds is not 
so indefinite as to be protected by civil service acts,!^ 
or by tenure of office acts,i2 and that a statute pro- 
viaing that all deputies authorized by law to be 
appointed by registers of deeds shall continue in of¬ 
fice after expiration of the term of the appointing 
register until appointment of a successor deputy 
does not make the term of the deputy indefinite so 
as to bring the office within the purvdew of the 
civil service and similar acts protecting incumbents 
with an indefinite term.^^® 

Where the statute fixes the number and duties 
of employees in the register's office, the register 


cannot disregard the plain provisions of the stat¬ 
ute and assign employees whose duty under the stat¬ 
ute is to copy records to other duties, and then 
compel the payment of temporary copyists from an 
unexpended balance of a sum appropriated for the 
payment of other employees.^^ 

b. Liability 

A register of deeds Is ordinarily responsible for due 
performance of their official duties by his deputies. 

The register is generally responsible for the faith¬ 
ful performance of the duties of his deputies and 
clerks,and is liable for any loss sustained by 
their acts or omissions,^® where the duty to be per¬ 
formed is ministerial and in the ordinary course 
of the business of his office.17 'phe register is not 
liable to the county for public funds paid on or¬ 
der of the board of county commissioners .to a 
deputy on any mistake of law or fact for which 
the register was not responsible and where no por¬ 
tion of such funds was received by the register.!® 

* Defenses, It is no defense to an action on the 
official bond of a register for damages resulting' 
from a failure of official duty by the deputy regis¬ 
ter that the consent of the sureties was not given 
to the appointment of the deputy,!® 

c. Compensation 

The ccrmpensation of a deputy or assistant of a reg¬ 
ister of deeds is usually regulated by statute. 

The compensation of deputies and assistants of 
registers of deeds is' usually regulated by stat¬ 
utes.®® In the absence of statute providing there¬ 
for the.> public is not liable for additional com- 
pensation^of clerks and deputies.®! The cpmpensa- 


5. m.—Fuchs V. Welbert, 233 HI. 
App. 53 G. 

6 . -Van Schaick v. Sigel, 68 
How.Pr. 211, affirmed 9 Daly 383, 
60 HowPr. 122. 

53 C.J. p 1081 note 37. 

7. N.T.—O'Donnell v. Smith, 247 N. 
Y.S. 185, 231 App.Div. 482. 

8 . N.T.—O'Donnell v. Smith, supra. 

9. Ill.—^Fuchs V. Welbert, 233 Ill. 
App. 536, 

lb. N.J.—^De Camp v. Harrison, 156 
A., 122, ,108 i;T.J.Law '61, affirmed 
162 A. 588, 109 N.J.Law 603. 
StatoAss BSlatiBff to oflLoers with liu 
dcdbUts terms 

Since the term of the deputy is 
limited by that of the appointing* 
register, the deputy’s term Is defl- 
nfUi and,- be^ig definite, Is not pro¬ 
tected by statutes relating to officers 
.tndofinlte >tenn8.~-D6 Camp v. 
Harrisoq^vsujHnk^ i. m , 


11 . N.J.—De Camp v. Harrison, su¬ 
pra. 

IS. NJT.—He Camp v. Harrison, su¬ 
pra. 

13. N.J.—De Camp v. Harrison, su- 
■pra. 

14. N.T.—^People v. Board of Esti¬ 
mate. etc., 152 N.Y.S, 626, 167 App. 
Div. 76, aflrmed 110 N.B. 1047, 216 
N.T, 625. 

15. La.—Corpus ^Turis dted in Fish¬ 
er V. Levy, 156 So. 220, 221, 180 
La. 195. 

53 C.J. p 1081 note 39. 

16- N.T,—Hartwell >. Riley, 47 N. 
Y.S. 317, 47 App,Dlv. 164—Van 

Schaick v. Sigel, 68 How.Pi:. 211, 
affirmed 9 Daly 383, 60 How.Pr. 
122 ., 

Negligenoe of deputy heUL shown' 

La.—‘F isher v. Levy, 166 So. 220. 1§0 
''La. 195. ’ 

Recovery of attorney’s fees 
One relying on x^anceltatlon from 
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records of Inscription , of mortgage 
by deputy recorder who acted In re¬ 
liance on forged note wail held not 
entitled to recover attorney's, fees 
stipulated for in note as damages in 
action on recorder's bond. Since the 
action was not on the' note contain¬ 
ing such stipulation but for damages 
for loss of such nota to piaintilf.— 
Fisher v. Levy,-166 So. 220, 180 La. 
195. 

17. La.—Corpus Onris dted in Fish¬ 

er V. Lievy, 166 So. 220, 221, 180 
La, 195. . 

N.Y.—Hartwell v. Riley,. 47 N,Y.S. 
'Z17, 47 App.Div. X54, , . 1 

18. Kan.—Lang v. Coffey County, 
236 P.' 853’, 118 Kan. 723. 

19. La.—^Brigham v. Bussey, 26 Lg. 
Ann. 676. ' 

20. Me.—^Royai v, Evans, 122 A. 

669, 123 Me. . „n: 

81. Pa.—Russell V. LUseme County, 
7Kulp272. 
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tion of deputies and clerks of the register of deeds | 
is sometimes within the discretion of a public 
body, 22 whose discretion cannot be reviewed ex¬ 
cept for abuse.23 A clerk who is paid by the coun¬ 


ty from its allowance for clerk hire cannot recover 
additional compensation from the register of 
deeds.24 A register’s assistant is entitled to be paid 
only for the work actually perfonned.25 


EpEG’ISTSAK. An officer who has the custody or 
keeping of a registry or register. This word is 
used in England; “register’’ is more common in 
America.^ 

EEGISTItATION. The act of making a list, or 
catalog, or schedule, or register;2 entering in a 
book a statement or memorandum of facts to serve 
as memorials or evidence.^ 

The term has been held synonymous with “filing” 
see 36 C.J.S. p 757 note 20.2, and “recording” see 
ante p 108 note 18, and it has also been 


distinguished from “filing” see 26 C.J.S. p 757 note 
25. 

The term “registration” is treated in various con¬ 
nections throughout this work, particular reference 
being made to Chattel Mortgages §§ 130-174, Copy¬ 
right and Literaiy Property §§ 67, 68, Deeds, §§ 
71-79, Elections §§ 36-52, Executions § 278, Mort¬ 
gages §§ 201-207,. Motor Vehicles §§ 58-145, and 
Registration of Land Titles § 1 et seq. See also the 
index to the title Corporations and consult the 
Descriptive-Word Index. 


22. Mich.—^Roulo v. Wayne County, 
41 N.W. 879, 74 Mich. 129. 

53 C.J. p 1082 note 45. 

23. Mich.—Roulo V. Wayne County, 
supra. 

24. Me.—^Royal v. Uvans, 122 A. 
569, 123 Me. 217. 

25. Cal.—^Frame v. Barnum, 176 P. 
689, 37 Cal.App. 411. 

53 C.J. p 1082 note 48. 

1 . Black Ii.D. 

Regristrars of land titles see Regis¬ 
tration of Land Titles S 47. 


Registrar general 

In Bnglish law, an officer appoint- ! 
ed by the crown under the great seal, 
to whom, subject to such regulations 
as shall be made* by a principal 
secretary of state, the general su¬ 
perintendence of the whole system of 
the registration of births, deaths, 
and marriages is intrusted.—^Black 
L,D. 

Begistrar of the coTirt of chancery 
In England, an officer with whom, 
in certain cases, the defendants are 
compelled to enter their appearances; 


and by him the decrees of the court 
are drawn up, signed, and passed.— 
Abbott Lr.D. 

Begistrax’s hook 

A book containing an authentic 
copy of every decree made by the 
English court of chancery.—^Abbott 
L.D. 

2. U.S.—In re Election Supervisors. 
C.C.Del., 1 P. 1, 5. 

3 . Ala.—^Fisher v. Jones, 3 Bo. IS, 
16, 82 Ala. 117. 
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This Title includes matters relating* to the registration of land titles under “Torrens Acts,” or simi¬ 
lar statutory provisions; the construction and o^>eration of such statutes; titles or interests which may 
be registered; proceedings for registration; the registration and its effect; assurance funds for and dam¬ 
ages to persons whose rights may be cut off by the registration; and the rights, duties, and liabilities of 
registrars and examiners appointed pursuant to the statutes. 

Matters not In this Title, treated elsewhere In this work, see Descriptive-Word Index 

Analysis 

§ 1 Introductory statement—^p 525 

2. Registration laws—^p 526 

3. Titles or interests which may be registered—*p 528 

4. Proceedings for registration in general—^p 531 

5. Application to court or other judicial tribunal—^p 531 

6. -Jurisdiction and powers—p 532 

7. -Who may apply—^p 532 

8. -Pendency of other proceedings—^p 533 

9. -Joinder of tracts or parcels—^p 533 

10. -Preliminary examination and certification of title—^p 533 

11. -Order directing commencement of action—^p S33 

12. -Parties—^p 534 

13. -Notice of application; lis pendens—^p 536 

14 . -Process or notice—^p 536 

15. -Appearance—^p 537 

16. -Pleadings—p 538 

17. -Dismissal or withdrawal of application—^p 541 

18. -Evidence—^p 543 

19. -Trial or hearing—^p 546 

20. -Decree or order and relief granted—^p 550 

21. -Proceedings for review—^p 563 

22. Registration and certificate of title—p 572 

23. Operation and effect of registration—^p 574 

24. -Easements—^p 575 

25. -Prior liens or encumbrances—^p 576 

26. -Taxes—p 576 

27. -Double registration—^p 576 

28. -Fraud or forgery affecting registration or certificate—^p 577 

29. -Subsequent actions or proceedings—^p 577 

30. -Subsequent adverse possession—^p577 

31. Withdrawal from registration—p 578 

32. Memorials after registration—^p 578 

33. Transfer, devolution, or encumbrance of title after registration—p 581 

34. -Voluntary dealing with land in general—^p 581 

35. -Transfers—^p 582 

36. --Contracts or agreements for sale—^p 586 

37. -Leases—p 586 

38. -Easements—^p 586 

39. -Charges and liens in general—^p 586 

40. -Mortgages—^p 588 

41. -Descent or devise—p 590 


See also descriptive word index in the back of this Volume 
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§ 42. -Tax titles—590 

43. -Judgments and executions—591 

44. -Other particular matters—591 

45. Fees and costs—591 

46. Assurance funds—p 592 

47. Registrars of titles—^p 594 

48. Examiners of titles—595 

49. Damages for wrongful deprivation of land—^p 595 

50. Spanish mortgage law—^p 596 

51. -Instruments subject to record—^p 596 

52. -Form and effects of record—^p 597 

53. -Cautionary notices—^p601 

54. — Extinction or cancellation of records and cautionary notices—^p 601 

55. -Correction of records or entries in registry—^p 602 

56. -Publicity of registries—p 602 

57. -Release from existing encumbrances—^p 602 

58. -Unrecorded instruments and records of possession—p 602 

59. -Transfer from old to new books—^p 606 

See also descriptive word index in the back of this Volume 


§ 1. Introductory Statement 

Statutes generally known as '^Torrens acts’' provide 
for the establishment of systems looking toward the 
registration of titles to land, and the predominant ob¬ 
ject of such legislation is the establishment of a method 
whereby the title to a particular tract or parcel of real 
estate will always be ascertainable by reference to a 
register of conclusive veracity, maintained by the desig¬ 
nated public official. 

Systems looking toward the registration of titles 
to land,i as distinguished from the practice under 
recording acts generally of recording or regis¬ 
tering the evidence of such title,^ are in effect by 
virtue of statute in several of the United States, 
and the courts are bound by such provisions rather 


than by any doctrine of the common law which 
is in contravention thereof.^ These systems are 
quite generally known as “Torrens systems*’ and 
the statutes providing therefor as “Torrens acts**^ 
from the name of the author of the Australian Act 
of 1857, the underlying principle of which they 
follow.5 These systems are limited in their ap¬ 
plication to titles to land.® 

The predominant object of such legislation is the 
establishment of a method whereby the title to a 
particular tract or parcel of real estate will always 
be ascertainable by reference to a register of con¬ 
clusive veracity, maintained by the designated pub¬ 
lic ojSicial.7 In other words, the purpose of these 


1. HI.—Balzer v. Pyles, 188 NJEL 
215, 350 in. $44. 

MinxL—State v. Westfall, 89 N.W. 
175, 85 Minn. 487, 89 Am.S.R. 571, 
57 L.R.A. 297. 

Ohio.—Vinewood Realty Co. v. Vil¬ 
lage of Willowlck, 25 N.E.8d 346. 
136 Ohio St. 257. 

a. Cal.—Congdon v. Wagner, 278 P. 
863, 207 Cal. 373. 

HI.—^People V. Mortenson, 88 N.R2d 
85, 404 Ill. 107. 

Basic principle 

Registration of title to land, in¬ 
stead of registration, as under old 
system, of evidence of such title, is 
basic principle of plan of Torrens 
Act.—Vinewood Realty Co. Vk Village 
of WlUowidi; 25 N.B.2d 845, 186 Ohio 
St 267. 

Z. Hawaii.—Akagi v. Oshlta, 33 Ha¬ 
waii 348. 


4. Ohio.—Vinewood Realty Co. v. 
Village of Willowick, 25 N.E.2d 
345, 136 Ohio St 257. 

53 C.J. p 1088 note 5. 

5. Ohio.—Vinewood Realty Co. v. 
Village of Willowick, supra, 

53 CJ*. p 1088 note 6. 

6. Cal,—Congdon v. Wagner, 278 P. 
863, 207 Cal. 373. 

63 C.J. p 1088 note 7. 

7- Ohio.—Vinewood Realty Co. v. 
Village of Willowick, 26 N.BI2d 
345, 136 Ohio St 257. 

“The general purpose of the regis¬ 
tration law seems to be variously 
stated by different authorities. Mr. 
Torrens, who is said to have been the 
originator of the modern registration 
of land titles, says Its purposes are 
*to simplify, dulcken cuid cheapen the 
transfer of real estate and to render 
I titles safe and indefeasible.' Some 
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courts hold that its purpose Is Tor 
simplifying the title to cmd the 
dealing with estates in land.’ Others 
hold that its purpose is ’to create 
an Indefeasible title in the person 
adjudged to be the owner,’ and that 
’the basic principle of the system is 
the registration of the title to land 
instead of registering only the evi¬ 
dence of such title.’ It would seem 
from a careful reading of the Regis¬ 
tration of Iiand Law as adopted in 
Ohio, that its purpose and scope in¬ 
clude not only all of the above-men¬ 
tioned purposes, but that It is also 
no doubt Intended for the informa¬ 
tion and benefit of persons dealing 
with the owner of a registered title, 
such as persons who may desire to 
know his financial responsibility, or 
to purchase such real estate, or to 
obtain* a lien upon it, either volun¬ 
tary or involuntary on the pcu^t' of 
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laws is to simplify the transfer of real estate,^ 
and to render titles thereto safe and indefeasible^ 
through the registration of such titles,^® the bring¬ 
ing together in one place of all of the facts rela¬ 
tive to the title to each particular tract which is 
registered,and the use of certificates which shall 
conclusively show at all times the state of such 
title and the person in whom it is vested.i2 The 
Torrens system serves a broader purpose than mere¬ 
ly to notify the record owner of instruments affect¬ 
ing the title; it is notice to all the world of the 
condition of the title.i3 

The general purpose of an application for regis¬ 
tration is to clear up and settle the title to realty,!^ 
and not the recovery of possession thereof ;15 and 
it is the purpose of registration proceedings to 
confirm and register existing titles according to 
their true boundaries, and not to force transfers 
of lands from one person to another.i® While 
tihe systems aim at the establishment of an inde¬ 
feasible title in the registered owner,17 free from 
unregistered rights and claims,i^ nevertheless they 
are intended only to register good titles and not 


to cure bad ones,i^ and they do not affect substan¬ 
tive rights in or to real property.^® These acts 
do not establish a system designed to notify the 
o\vner. of any liens or other encumbrances, but 
rather a system for notifying third persons.^! 

§ 2. Registration Laws 

a. Constitutionality and validity 

b. Construction; repeal; retroactive op¬ 

eration 

a. Constitntlonality and Validity 

The validity of statutes providing for the registration 
of titles to land, and of particular provisions thereof, has 
been sustained as against various objections; and, where 
It Is not compulsory on a landowner to register his land. 
If he voluntarily brings his land within the operation 
of the statute he may be precluded from complaining of 
its unconstitutionatlty. 

While certain of the earlier statutes creating sys¬ 
tems of the character under consideration were held 
unconstitutional, either in whole or in part,22 the 
validity of later statutes, or of particular provi¬ 
sions thereof, has been sustained.23 Among the 
objections urged against these statutes and which 


the owner.”—Ward v. Home Savings 
& laoaiL Co.. 177 N.E. 845, 849. 39 
Ohio App. 393. 

8. Minn.—^Baart v. Martin, 108 N.W. 
945, 99 Minn. 197. 116 Am.S.R. 394. 

Philippine.—^Mamla v. Lack. 19 
Philippine 324. 

9. Cal.—Carlson v. Carlson, 12 P,2d 
166, 124 Cal.App. 207. 

Mass.—^Morehardt v. Dearborn, 46 IN'. 
B.2d 761, 313 Mass. 40—McMullen 
V. Porch. 190 N.B. 835, 286 Mass. 
383. 

53 C.J. p 1088 note 9. 

Protection of those dealing with re¬ 
alty 

Purpose of Torrens Land Title Act 
and similar legislation is to protect 
those dealing with realty, title to 
which has been. certified thereunder. 
—Carlson v. Carlson. 12 P.2d 166, 124 
Cal.App. 207. 

Beliaaee 

Torrens Act is designed to encour¬ 
age reliance on state of registered 
title.—-Naihurg v. Hendriksen, 19 N. 
E.2d 348, 370 HI. 502. 

10. N.C.—Dillon V. Broeker, 100 S.B. 
191, 178 N.C. 66. 

independent system of registration 
General purpose of Torrens Act is 
to provide independent system of 
title registration whereby intending 
purchaser pf land can determine con¬ 
dition of title thereto by inspection 
of register.—^Miller v. tBYederick's 
Brewing Co,. 92 H.Rfd 108, 405 Ill. 
69*1—People V. Mortenson, 88 N.B.2d 
.35, 404 HI. 107. 

•Sha sMwte purports to he a 
, piffled xeeording syvfesm, with n cer¬ 


tificate of the clerk or registrar do¬ 
ing the duty of an abstract of title. 
—^Hansen v. Bellman, 88 P.2d 295, 
161 Or. 373. 

11. Ill.—^People V. Mortenson, 88 N. 
E.2d 36, 404 HI. 107—Balzer v. 
Pyles. 183 N.E. 215, 869 HI. 844. 

Ohio.—^Broad Colurhbus Corporation 
V. Boyle, 1 Ohio Supp. 11. 

53 C.J. p 1088 note 11. 

12. Ill.—People V. Mortenson, 80 N. 
B.2d 35, 404 HI. 107. 

53 C.J. p 1088 note 12. 

Absolute presumption 

Purpose of Torrens title system is 
to create absolute presumption that 
registration certificate speaks last 
word respecting title to land, thus 
doing away with secret liens and 
hidden equities, by making both con¬ 
veyance of’land and notice of record 
performable by one act of registra¬ 
tion only. 

Ohio.—Curry v. .Lybarger, 11 0Nr.E.2d 
873, 133 Ohio St. 66—Broad Colum¬ 
bus Corporation v. Boyle, 1 Ohio 
Supp. 11. 

Wash.—^Brace v. Superior Land Co., 
118 P. 910, 65 Wash. 681. 

13. HI.—^People V. Mortenson, 88 N. 
2d 36, 404 HI. 107. 

14. Cal.—^In re Wasson, 201 P. 793, 
54 Cal.App. 269. 

Mass.—^Baumgartner v. Doherty, 190 
N.E. 838, 286 Mass. 688. 

Quiet title 

Essential purpose of proceeding 
under Torrens Act is to quiet title 
to land involved.—Levenson v. Wolf- 
son, 182 IN'.E. Ill, 42 Ohio App. 318. 
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16. Mass.—^Baumgartner v, Doherty, 
190 NJB. 888, 286 Mass. 583. 

16. Mass.—McCarthy v. Lane, 16 N. 
E.2d 683, 801 Mass. 125. 

17. Minn.—Carl v. De Toffol, 26 N. 
W.2d 479, 232- Minn. 24. 

53 C.J. p 1088 note 14. 

18. Minn.—Carl v. De Toffol, supra. 

19. N.T.—^Meighan v. Hohe, 151 N. 
Y.S. 786, 166 App.Div. 175, modi¬ 
fied on other grounds 110 N.E. 165, 
216 N.T. 677. 

Philippine.—^Manila v. Laok, 19 
Philippine 824. 

2a Or.—Hansen v. Bellman, 88 P.2d 
296, 161 Or. 373. 

21. Ohio.—Amrich v. Boyle, 25 N.E. 
2d 850, 136 Ohio St 325. 

22. Ohio.—State v. Guilbert, 47 N.E. 
651, 56 Ohio St 675, 60 Am.S.R. 
756, 38 L.R.A. 619. 

53 C.J. p 1088 note 16. 

23. Ohio.—‘Lee v. Hoffman, 31 Ohio 
N.P.,N.S., 69. 

53 C.J. p 1088 note 17. 

Statutes h^d not in oonlllct with 
congressional act 

Philippine.—Ruymann v. Director of 
Lands, 34 Philippine 428—Jose v. 
Commander of Philippine Squad- 
. ron, 16 Philippine 62. 

Frima fade proof of ownership 
A provision of the statute that the 
register of a land title should consti¬ 
tute prima facie proof of ownership 
is not an unwarranted invasion of 
property rights in the light of the 
presumption that a public official has 
regularly performed his duty.—John- 
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have been rejected have been that they deprive 
persons of their property without due process of 
law, as discussed in Constitutional Law § 647 a; 
that the right to jury trial is denied that the 
equal protection of the laws is denied ;-5 that af¬ 
firmative relief is denied defendant that func¬ 
tions purely administrative and executive are com¬ 
mitted to the judicial department and that judi¬ 
cial powers are delegated to ministerial officers, the 
examiners, re^strars, and recorders.28 The valid¬ 
ity of such statutes has also been sustained as 
against the objections that they constitute special 
legislation that they create a new county* office 
not filled by appointment or election as provided by 
the constitution,in that they bestow new duties 
on an office already existing and that the pro¬ 
vision in one of the statutes that the law shall take 
effect only after a'favorable vote by counties is 
an attempt to delegate legislative power .^2 

It has also been urged, unsuccessfully, that the 
statutes are unconstitutional because they provide 
that examiners shall be appointed instead of 
elected,^^ and that such appointment shall be made 
by die courts,and because they provide that no 
application by a person not served with process or 
notified of the proceeding to open the decree can 
be made after sixty days from the entry of the de¬ 
cree, and that no action or proceeding to recover 
the land can be maintained after such time.35 it 
has been held to be within the power of the legisla¬ 
ture to authorize the people of the state to appear 
in proceedings for the registration of title and to 
contest plaintiffs right to registration, even though 
the proceedings are deemed to relate primarily to 
private interests.*^ 

son, Inc., V. Warden, 173 P.2d 838, 76 
CalApp.2d 697. 

Vaz deed 

A provision of the statute which 
authorizes the registrar, on the fil¬ 
ing of a tax deed to the state, to 
cancel an existing certificate for the 
land described in such deed and to 
issue a new certificate to the pur¬ 
chaser is not inv^id.—Johnson, Inc., 

V. Warden, supra. 

24. Ga.—Saunders v. Staten, 168 S. 

B. 797, 152 Ga. 142—CroweU y. 

^n, 108 S.B. 791, 162 Ga. 126, 19 

A.L.R. 61. , 

25. CaL—Bbbinson v. Kerrigan, 90 

P. 129, 161 Cal. 40, 121 Am.S.R. 

90.’ ” - , 

Colo.—-i^eople V. <brissinan. 92 P. 9'49, 

41 Colo. 450. 

28. - Neh—DraJke v.-B^ef, m N.W.‘ 

393. 106 Neb. 142.' 

63 . 9 .J. P P89 note 2V 

27. Cal.—^Robinson T. Kerrigan^ 90 


Making abstracts evidence. It is vdthin the pow¬ 
er of the legislature to permit a person who seeks 
to register his title to establish in himself a prima 
facie title by an abstract of title made by a regular 
maker reserving to the persons opposing the reg¬ 
istry of the title the right to establish by proof, 
if they can, that the abstract is not correct,and 
this is true although the abstract is rendered evi¬ 
dence, although given without the sanction of an 

oath.^8 

Provisions as to transfer of registered title, A 
statute has been sustained as against the objec¬ 
tion that it makes no provision for notice before 
registration of transfers or dealings subsequent to 
the initial registration.^® A statute giving good 
title to a bona fide purchaser from one whose reg¬ 
istration was procured by forgery of a convey¬ 
ance by the prior registered owner is not invalid 
where the act contains a safeguard against tihe reg¬ 
istration of a forged transfer by the requirement 
I that the transfer shall not be registered unless the 
owner’s certificate is produced with the instru¬ 
ment of transfer.^® A provision of the statute re¬ 
quiring the holder of a certificate of sale to mail 
notice of registration of such certificate to inter¬ 
ested persons has been held not invalid.^^ How¬ 
ever, the provisions of a statute which would entitle 
the purchaser of a registered title to premises in 
the actual possession and occupancy of another to 
hold title superior to prior rights and interests of 
such possessor, notwithstanding the registered title 
is void as to the occupant because of a failure to 
serve him with personal notice, have been held in¬ 
valid.^® 

Impairment of right to lien. Notwithstanding the 

34 . Minn.—State v, Westfall, supra. 
63 C.J. p 1089 note 29. 

36. Minn.—State v. Westfall, supra. 
53 C.J. p 1089 note 30. 

33. N.T.—^Barkenthlen v. People, 105 

N.EL 808, 212 N.T. 36. reargument 
demed 107'N.B. 1034, 218 N.T. 654. 

37. m.—Jackson v, Glos, 94 N.B. 
602, 249 Ill. 388—Brooke v. Glos, 
90 N.B. 751, 243 IlL 392, 134 Am. 
S.R. 374. 

38. m.—Waugh V. Glos, 92 N.B. 974, 
246 HI, 604. 138 AauSJR, 259. 

39. Masa—Tyler v. Judges Ct. of 

Registration. 65 N.B. 812, 176' 

Mas^ 71, 51 KR.A. 433. 

53 -C-J. P 1090 note 34. .:jf* 

40. m.—^Bliason v. Wilbpm, 167 N. 
B. 101, 836 111. 862, affirmed 50 S.Ct 
S*2, 281 UA 467, 74 L-Bd. *82. 

41. Ill.—^Interstate Bon^ Co. v. Bar^. 
•an, 92 N.B.2d 658, 406 IlL 161. 

142. Cal.~Follett6 v. Pacific Light, 


P, 129, 151 Cal. 40, 121 Am.S.R. 
90, 12 Ann-Cas. 829. 

53 C.J. p 1089 note 22 . 

28, Cal.—Johnson, Inc., v. Warden, 
173 P.2d 838, 76 CaIA.pp.2d 697. 

63 C.J. p 1089 note 23. 

29. Cal.—Robinson v. Kerrigan, 90 
P. 129, 151 iCal. 40, 121 Am.S.R. 90, 
12 Ann.Cas. 829. 

53 C.J. p 1089 note 24. 
sa Colo.—People v, Crissman, 921 
P, 949, 41 Colo. 450. 

Neb.—Drake v. Fraser, 179 N.W. 393, 

105 Neb, 162. 11 AL.R. 766.'. 

31. ' Colo.—People v. Crissman, 92 P. 
949, 41 Colo. 450. 

Neb.—Di^e v. Fraser, 179 N.W. 393;' 

106 Neb. 162,.’ 11 AL.R. 766. 

32 , Ill.—^People V. Simon, 62 NJB. 
,610, 176 III. 165, 68 Am.BJL 175, 44 
L.B.A 801. 

33* Miniv--&tate v. Westfall, 89 N 
'W^ 176, 85 Minn, 48,7, 89 
671. 67 LuR,A, 391- ^ 

63 C.J. P lb89'note 28. 
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right of mechanics to a lien is guaranteed by the 
constitution, the right is not impaired or unduly 
hampered by a provision of a land registration act 
requiring notice of mechanics’ liens to be filed in 
the registrar’s office and a memorial thereof to be 
entered by him on the registry as in the case of 
other charges.^^ 

Provision as to withdrawal. A construction of a 
Torrens Act as granting an absolute right of with¬ 
drawal of land from registration, notwithstanding 
an unsatisfied judgment payable out of the in¬ 
demnity fund has been held not to render the stat¬ 
ute unconstitutional.^^ 

Retroactive operation as to fees. A statute re¬ 
lating to the fee to »be paid for the registration of 
title to land is not invalid because applicable to 
pending cases.^5 The filing of an application for 
registration does not give rise to a contractual right 
in the applicant as against the state or the court or 
the recorder,^® nor does the change in the amount 
of fees to be paid affect the title to land^^ or disturb 
vested rights.^s 

Assurance or indemnity fund. The provision as 
to an assurance or indemnity fund was one of the 
objections relied on and sustained as rendering 
a particular statute unconstitutional,^^ but such a 
provision has been held not invalid as engaging the 
state in the business of insuring titles,*>o and in any 
event, it has been held that a provision for an in¬ 
demnity fund is not essential to the validity or op¬ 
eration of the law as a whole.®i 

Act adopted by initiation. The fact that a land 
title law is adopted by initiation does not render 
it equal in effect to the constitution of the state, 
nor does it free it from constitutional restraints.®^ 

Waiver and estoppel. Where it is not compulsory 
on a landowner to register his land, if he volun¬ 
tarily brings his land within the operation of the 


statute he cannot complain that it is unconsti¬ 
tutional.®^ 

b. Construction; Repeal; Retroactive Opera¬ 
tion 

A land registration act, being remedial. Is to be lib¬ 
erally construed In accordance with its purpose and in¬ 
tent; such an act will not be given a retroactive opera¬ 
tion unless the intention is clearly Indicated. 

A land registration act, being remedial, is to be 
liberally construed in accordance with its pur¬ 
pose and intent®® Not only should the act be giv-* 
en effect as a whole, but effect should be given 
to each of its express provisions, and hence all 
t)he language of the act must be considered in con¬ 
struing it.®® A mechanic’s lien law and a subse¬ 
quently enacted statute for the registration of land 
titles will be construed, if possible, so as to render 
the provisions of both effective.®'^ 

Repeal. A statute relating to the title acquired 
by a purchaser of land forfeited to the state for 
nonpayment of taxes and sold at a tax sale does 
not repeal by implication a provision of a Tor¬ 
rens Act relating to steps and procedure neces¬ 
sary to register title to theretofore registered land 
obtained under a tax deed.®® 

Retroactive operation. As in the case of other 
statutes, an act for the registration of land titles 
will not be given a retroactive operation unless 
the intention is clearly indicated;®® hence an 
amendment omitting an exception contained in the 
original act preserving the right to withdraw a 
title from registration is not retroactive where such 
intent is not shown.®® 

§ 3. Titles or Interests Which May Be Regis¬ 
tered 

a. In general 

b. Title by adverse possession; posses¬ 

sory information 


etc.. Corp., 208 P. 296, 189 CaL 193, 
28 A.L.R. 966. 

43. CaL—Hammond Lumber Co. v. 
Moore, 286 P. 604, 104 Cal.App. 628. 

44. U.S.—Jones v. Tork County, 
aCJLNeb., 47 P.2d 837. 

46. Mass.-pHollinfirswortli, etc., Co. 
V. Recorder of Land Ct, 159 N.B. 
643, 262 Mass. 46. 

Philippine.—^Bishop of Lipa v. Taal, 
88 PhUippine 867. , 

46. Mass.—Hollingsworth, etc., Co. 
V. Recorder of Land Ct, 169 N.R 
643. 262 Mass. 46. 

47. Mass.—^Hollingsworth, etc., Co. 
V. Recorder of Land Ct, supra. 

48. Mass.—^Hollingsworth, etc., Co. 
Y« Recorder of Land Ct, supra. 


49. Ohio.—State v. Guilbert, 47 N.B. 
661, 66 Ohio St 576, 60 Am.SJt 
766, 38 L.R.A. 519. 

50. Colo.—-White v. Ainsworth, 163 
P. 96, 62 Colo. 618, Ann.Cas.l918C 
179. 

51. m.—^People V. Simon, 62 N.B. 
910, 176 Ill. 165, 68 Am.S.R. 176, 44 
L.R.A. 801. 

58. Cat—^Hammond Lumber Co. v. 
Moore, 286 P. 504, 104 CalA.pp. 
628. 

53. Cal.—Hammond Lumber Co. 
Moore, supra. 

54. Ill.—Eliason v. Wllbom, 167 N. 
R 101, 386 111. 862, affirmed 60 S. 
Ct 882, 281 U.S. 467, 74 L.Bd. 962. 
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65. N.C.—^Perry v. Morgan, 14 ISJR 
2d 46, 219 N.C. 877. 

Ohio.—Vinewood Realty Co. v. Vil¬ 
lage of Willowick, 25 N.E.2d C45, 
136 Ohio St 267. 

53 C.J. p 1090 note 52. 

56. TJ.S.—Jones v. Tork County, C. 
CAJSTeb., 47 P.2d 887. 

57. ni.—Anderson, etc., Mfg. Co. 
Walin Const Co., 218 Ill.App. 379. 

58. Ohio.—State ex rel. Draper v. 
Wilder. 62 N.R2d 166, 146 Ohio St 
447. 

59- N.T.—^Beckford v. Cheshire, 217 
N.T.S. 216, 128 Misc. 10. 

60. N.T.—^Beckford v, Cheshire, su- 
‘ pra. 
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c. Tax title; mortgage foreclosure 

d. Conditional sales; pacto de retracto 

e. Public land; title in municipality 

a. In General 

Such title or Interests In land may be registered as 
are provided for by the statute. Generally one seeking 
to be registered as owner must show a good title In him. 
seif as against the world, but he need not be In actual 
possession of the land. 

Such titles or interests in land may be registered 
as are provided for by the statute.®^ Ordinarily, 
under these statutes, an interest less than a fee 
cannot be registered, at least unless the fee is first 
registered,but easements and other rights in 
land held and possessed in fee simple may be reg¬ 
istered tmder some provisions.®® In general, one 
seeking to be registered as owner must show a good 
title in himself as against the world ;®4 otherwise 
his application will be denied.®® He cannot rely on 
the weakness of a title presented by an adversary,®® 
and must succeed, if at all, on the strength of his 
own title.®7 Actual possession of the land, the 
title to which is sought to be registered, is not a 
condition precedent to registration.®® 

Outstanding estates, liens, or charges. Where the 
statute so provides, it is not an objection to bring¬ 


ing land under its operation that the estate or in¬ 
terest of the applicant is subject to any outstand¬ 
ing lesser estate, mortgage, lien, or charge, but such 
estate, mortgpage, lien, or charge is to be noted on 
the certificate of title.®® Under such a provision a 
trustee in a deed of trust*^® or a mortgagee^! can¬ 
not object to the registration of the title if the 
proper notation is made on the certificate. In de¬ 
termining whether title should be registered sub¬ 
ject to an outstanding contract by applicant’s ven¬ 
dor to sell the land to a third person, defenses which 
might be made to a bill for specific performance 
of such contract are not available.^® 

Buildings. Notwithstanding the statute provides 
for the registration of “land or buildings or an in¬ 
terest therein,” buildings on land belonging to an¬ 
other cannot be registered separately and independ¬ 
ently of the land itself.*^® 

b. Title by Adverse Possession; Possessory In- 
formation 

A valid title based on adverse possession or a pos¬ 
sessory Information title acquired under the provisions 
of law may be registered. 

A valid title based on adverse possessions^ or a 
valid title based on prescriptions® may be registered 
unless the statute provides otherwise. 


61. Mass.—Baumgartner v. Doherty, 
190 N.B. 838, 286 Mass. 583. 

62. m.— Cowman v. Olos, 99 N.E. 
686, 255 Ill. 377. 

53 C.J. p 1091 note 59. 

JKegistratloxi held not precluded 
Torrens Act forbidding registra¬ 
tion of estate less than fee simple 
did not preclude registration proceed¬ 
ings wherein applicant claimed and 
proved fee title.—Gerblg v. Spelts, 
300 P. 606, 89 Colo. 201. 

63. Mass.—^Baumgartner v. Doherty, 
190 N.B. 838, 286 Mass. 583—Du- 
binsky v. China, 158 N.E. 321, 261 
Mass. 47. 

64. HI.—Draper v. Tope, 181 N.E. 
•407, 348 HI. 534. 

53 C.J. p 1091 note 60. 

Title nnder deeds 

<1) Where petitioner for registra¬ 
tion of title did not except to- find¬ 
ing that title by adverse possession 
had not been shown, his right to 
registration depended on title as 
shown by deeds under which he 
claimed.—Lankford v. Holton, 200 
S.B. 243, 187 Oa. 94. 

(2) Deed held insufficient to show 
title because of defect in Ascription 
of property.—Gtould v. Gould, 21 S. 
E.2d 64, 194 Ga. 132. 

65. Ga.—Thomasson v. Coleman, 167 
S.B. 879, 176 Ga. 876. 

53 aJ. p 1091 note 61. 

36.’ Ga.—^Lankford v. ^blton, 200 S. 
76 C.J.S.—34 


E. 243, 187 Ga. 94—Thomasson v. 
Coleman. 167 S.E. 879, 176 Ga. 375. 
53 C.J. p 1091 note 62. 

Clouds 

Defendant may raise question that 
applicant has not shown proper title 
to be registered, regardless of wheth¬ 
er the title or claims of defendant 
to the title are but mere clouds.— 
Draper v. Tope, 181 N.B. 407, 348 HI. 
534. 

87. Ga.—^Lankford v. Holton, 200 B. 
B. 243, 187 Ga 94—Thomasson v. 
Coleman, 167 S.E. 879, 176 Ga 375. 
N.T.—^Barkenthien v. People, 107 N. 

B. 1034, 213 N.T. 654. 

68. Mass.—^Baumgartner v. Doherty, 
190 N.B. 838, 286 Mass. 683. 

Words <^eld and possessed” within 
statute providing that petition for 
registration of title may be brought 
by persons who claim to own legal 
estate or easements or rights in land 
held and possessed in fee simple 
were inapplicable to legal estate in 
fee simple.—^Baumgartner v. Doher¬ 
ty, supra 

691. HI.—Wachs v. Broomell, 118 N. 
B. 35, 274 Ill. 45. 

76. HI,—Wachs v. Broomell, supra 

71. HL—Wachs v. Broomell, supra 

72. HI.-Nelson v. Streu, 166 N.E. 
313, 325 HL 146. 

73. Philippine.—Manila Bldg., etc.. 
Assoc. V. Penalosa» 18 Philippine 
576. 


74, Ga—^Resmolds v. Smith, 199 S. 
B. 137, 186 Ga 888. 

53 C.J. p 1091 note 71. 

Hotiee of claim 

Where it appeared in proceeding 
under land registration law that be¬ 
fore applicant purchased the land 
prescriptive title based on adverse 
possession under color of title for 
more than seven years had ripened 
against objectors and in favor of 
predecessor in title of applicant, ap¬ 
plicant was entitled to prevail as 
against objectors, notwithstanding he 
might have been informed at time of 
his purchase that they claimed land 
under deed to objectors* father **in 
trust for his heirs.**—^Reynolds v. 
Smith, supra. 

75. Mass—IKeith v. Kennard, 110 N. 
B. 1030, 222 Masa 398, L.RJL1916D 
8 . 

Philippine.—Cruz v. De Leon, 21 
Philippine 199. 

Slfeot of VMOxy law 
Even if rule existing under old 
usury law that before borrower could 
obtain affirmative equitable relief 
from security deed void for usury 
he was required to pay or tender to 
grantee principal and lawful interest 
was applicable to subsequent pur¬ 
chasers from grantor-borrower, p^lt- 
ties claiming under grantor were not 
prevented from having their tittles, 
acquired by prescription, under their 
^ own color of title, registered in cross 
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Possessory information. By express provision of 
the Philippine law, persons claiming under a pos¬ 
sessory information title acquired under the pro¬ 
visions of the Mortgage Law, discussed infra § 58, 
are entitled to make application for registration^® 
A possessory information alone, without a show¬ 
ing of actual, public, and adverse possession of 
the land under claim of ownership, for a sufficient 
period of time, in accordance with the law, is in¬ 
effective as a mode of acquiring title.^^ A posses¬ 
sory information cannot have any legal effect 
against a composition title.*^® 

c. Tax Title; Mortgage Foreclosure 

A valid title acquired through a sale of land for de¬ 
linquent taxes or on foreclosure of a mortgage may be 
registered. 

A valid title acquired through a sale of land 
for delinquent taxes may be registered.*^® How¬ 
ever, a tax deed, in order to be entitled to serve as 
the basis for registration of title, must have been 
executed, delivered, and recorded as required by 
law,®® and a sheriffs deed has been held to be an 
insufficient basis for the registration of the gran¬ 
tee’s title where the fieri facias for taxes> under 
which the deed was executed, was void.®i 

Title under mortgage foreclosure. A purchaser, 
acquiring title under a mortgage foreclosure 
through exercise of the right to enter on the mort¬ 
gagor’s default, has been held entitled to maintain 
a petition for registration of land.®^ Where the pe¬ 
titioner for registration succeeded to the title ac¬ 
quired by the purchaser at a properly conducted 
mortgage foreclosure sale, whether the petitioner 
was a purchaser for value or a straw of the -mort¬ 
gagee is immaterial in determining the petitioner’s 
right to register and confirm his title to the mort¬ 


gaged land.®® 

d. Conditional Sales; Facto de Eetracto 

Where the statute so provides, one who has sold 
land With a right of repurchase, that Is, under a so- 
called pacto de retracto, may under certain conditions 
register his property right therein, and after the period 
for repurchase or redemption has expired the purchaser 
may register his title. 

Where the statute so provides, one who has sold 
land with a right of repurchase, that is, under a so- 
called pacto de retracto, may register his prosperty 
right therein®^ where he has first obtained the 
written consent of the purchasers,®® or, if they have 
refused such consent, when he sets forth the sale 
in his application.®® After the period for repur¬ 
chase or redemption has expired, the purchaser 
may register his title,®*^ as may a purchaser from 
the purchaser.®® A subsidiary agreement to the 
effect that, if the purchaser of real estate was not 
put in possession thereof, the vendor should return 
the tpurchase price is not sufficient, without affirma¬ 
tive action on the part of such purchaser, to affect 
the absolute title conveyed by the deed.®®- 

e. Public Land; Title in Municipality 

Land la not registrable under a state law where the 
United States has not parted with Its original title there- 
to. Under a statute permitting the registration of any 
estate or interest In land, a village may register its ease¬ 
ment in a street under a common.law dedication. 

Land is not registrable under a state law where, 
the United States has not parted with its original 
title thereto.®® Under a statute permitting the reg¬ 
istration of any estate or interest in land, a village 
may register its easement in a street under a com- 
^mon-law dedication.®^ A municipality may register 
a title acquired by prescription.®® Land which is 
claimed by a municipality may be registered subject 


actions, since as to the security deed 
their defenses were only negative.— 
Lankford v. Holton, 200 S.E, 243. 187 
Ga.94. 

76. Philippine.—^Inchaustl v. Com¬ 
manding General, 6 Philippine 556. 

77. Philippine.—Luno v. Marquez, 
48 Philippine 865. 

78. ' Philippine.—^Lfload v. Bacani, 51 
Philippine 51. 

79. Cal.—^In re Rog«^, P. 72,9, 

91 Cal.APp. 72S. ' . 

S3 CLJ. p-1092 note 78. 

sa Ga.—Lankford v. Holton, 200 S. 

IS, 243, 137 Ga. 94. 

!n3iLo' ^ ' 

ik^ ^rom city marshal or city 
baiy^ on a' city assessment and eze- 
cuti6d idr paving or like improve- 
mitit oi^trdperty Is tax deed within 
pqpoviding 1:hat no tax deed' 
she^'^'HS^ted as munlmsnt 'of title, 
td* pdrmft registration of title 


thereunder unless, in compliance 
with statute, such inatrument had 
been executed, delivered, and record¬ 
ed more than seven years before fil¬ 
ing of petition for resristration.— 
Lankford v. Holton, supra. 

81. Ga.—Thomasson v. Coleman, 167 
S.B. 879, 176 Ga. 375. 

88. Hass.—Willard v. Kimball, 178 
K.B. 607, 277 Mass. 350. ' 

83. Mass,—^McKay -v, Polep, 42 NJB. 
2d 538. 811 Mass. 567.. 

84. Philippine.—Montiero v. SaJga- 
do, 27 Philippine 631. 

63 C.X p 1092 note 79. 

85. Philippine.-*-B8tiva v. Alvero,* 87 
PhiUppine 497. 

86. Philippine.—^tlva v. - Alvero, 
supra.. 

87- ’ Philippine.-M>rtlz v. Ortiz, 2,6 
Philippine 280—^Rafols v. Raifoli 
' 22 Philippine 236. 
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88. Philippine.—Rafols v. Bafols, 
supra. 

89. Philippine.—Merchant v. Manila, 
11 Philippine 116. - 

80. Minn.—Sheolin-Mathiew Lumber 
Co. V. pogarty, 158 N.W. 871, 188 
Minn. 456. 

Registration, under Philippine statute 

Philippine.—Jones v. Insular Govf„ 
6 Philippine 122. 

53 aj. b 1092 notes 86*-88. 

91. HI.—Hooper v. Haas, 164 “N.B. 
23. 9Z2 HL 561, 63 iAuL.R. 658. , 

Sight not granted under PhiUppine 
statnte> 

Philippine.—Nicolas V. Jose, 8 Philip¬ 
pine, 589. 

53 C.J. p 1092 noteS'^S, 94. 

.L« l' I 1 < ‘ ‘ 

99. Phllippine.-T-'Vlntar v. Director. 
cTf Landt,' ti Philippine 584. ' 
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to a right of vrzf acquired by prescription.®^ 

§ 4. Proceedings for Registration in General 

Generally, the initial reflistratlon of title, that la, the 
conclusive establishment of a starting point binding on 
all the world, must necessarily rest on Judicial proceed¬ 
ings, which must meet constitutional requirements. 

As a general rule, the initial registration of title, 
that is, the conclusive establishment of a starting 
point binding on all the world, must necessarily 
rest on judicial proceedings,®^ which must meet 
constitutional requirements.®^ 

In the Philippines proceedings to register title 
under a system similar to the Torrens system pre^ 
vailing in a number of the states are in force.®® 
Registration proceedings may, as the subject mat¬ 
ter and circumstances warrant, be brought under 
the Land Registration Law, or under the Public 
Land Law,®^ or under the Cadastral Act.®® While 
the proceedings under these acts lead to the same 
object, that is, a Torrens title, there are differences 
in the procedure which will be noted in the appro¬ 
priate places in subsequent sections. The princi¬ 
pal difference between the Land Registration Law 
and the Public Land Law is that under the first 
there exists already a title which is to be con¬ 
firmed by the court, while under the second the 
presumption is that the land applied for pertains 
to the state and the occupants or possessors claim 
an interest only in it by virtue of their imperfect 
title or continuous, open, and notorious possession.®® 
Proceedings under the Cadastral Act are in the 
< 

83. PWlippine.—Dumangas v. Roman 
Catholic Bishop, S4 Philippine 541. 

94. Minn.—State v. WestfaU, 89 N. 

W, 175, 85 Minn. 437, 89 AmB.R. 

571, 57 L,.R.A. 297. 

95. Minn.—State v. Westfall, supra. 

96. Philippine.—Bias v. Cruz, 37 
Philippine 1—^Tobias v. Enrico, 22 
Philippine 894—Rafols v, Rafols, 

22 Philippine 236—lAmedo Cruz v. 

De Leon, 21 Philippine 199—3^ 

Guzman v. De Santos, 21 Philip¬ 
pine 1—Gil V. Lopez, 20 Philippine 
458—Soriano v. Talens, 20 Philip¬ 
pine 267—^Evangelista v. Nicolas, 

20 Philippine 213—^Romero v. Di¬ 
rector of Lands, 20 Philippine 119 
—^Abrille v. Banuelos. 20 Philippine 
1—Cruz V. Lopez, 19 Philippine 555 
—Ortoz Luis V. Oovemment, 19 
Philippine 437—^Manila v. Lack, 19 
Philippine ^24—^Denoga v. Govern¬ 
ment, 19 PhilippUie 261—Santiago 
V. Cruz, 19 Philippine 145—^Tecson 
V.* Dominlcos, 19 Philippine 79— 

Seminary of San Oarloe Vw Cebu, 

19 Philippine 82—Ag^uirre v. Vllla- 

“ ba, 10 Philippine ,701-r-Cabafia3 v. 

Director of Lands, lb Philippine 
’ ' 693^Baid€Win6! v. -Aineno8, 9 Phil-, 


nature of a proceeding in rem promoted by the 
director of lands for the purpose of settling and 
adjudicating the title to the various lots embraced 
in a survey made by the director of lands or a pri¬ 
vate sun’eyor named by the landowners and ap¬ 
proved by the director of Iands,i the government 
being in a sense the plaintiff and the claimants the 
defendants.® However, the provision in the Public 
Land Act for compulsory registration proceedings 
has been held to apply to privately owned land as 
well as to public land,® and a contrary construc¬ 
tion has been held not to be required by the fact 
that the subsequently enacted Cadastral Act spe¬ 
cifically authorizes the institution of compulsory 
registration proceedings against all owmers and 
claimants of property within any area which has 
been regularly surveyed and platted under the pro¬ 
cedure prescribed in the act.^ 

§ 5. * Application to Court or Other Judicial 
Tribunal 

Where, as Is the case under some statutes, the ap¬ 
plication for original registration Is to a specifically des¬ 
ignated court, the proceeding Is Judicial, special, ad¬ 
visory, equitable in nature, and in effect an action in 
rem; and general rules which govern procedure in or¬ 
dinary civil actions apply unless the statute provides 
otherwise. 

Where, as is the case under some statutes, the 
application for original registration is to a spe¬ 
cifically designated court, the proceeding is ju¬ 
dicial,® special,® advisory,*^ equitable in its nature,® 


ippine SSr-^apellania de Tambo- 
bong V. Cruz, 9 Philippine WS— 
Lopez V. Alvaxez, 9 Philippine 28— 
Manila v. Roman Catholic Church, 
8 Philippine 763—^Barlin v. Ra- 
mirze, 7 Philippine 4X—Capellania 
de Tambobong v. Antonio, 8 Philip¬ 
pine 683—Carilio v. Insular Gov¬ 
ernment. 8 Philippine 150, 156— 
Liong-Wong-Shlh v. Sunico, 8 
Philippine 91—Order of Domini¬ 
cans V. Insular Government, 7 
Philippine 98—^Ker v. Cauden, 6 
Philippine 732—Inchausti v. Com¬ 
manding General, 6 Philippine 556, 
672—Paez v. Berenguer, 6 Philip¬ 
pine 621—^Modesto v. Leyva, 6 
Philippine 186—^Merchant v. La- 
fuente, 5 Philippine 638—Gompa- 
fiia General de Tahacos v. Topi- 
fto, 4 Philippine 38. 

97. Philippine.—Acquino v. Director 
of Lands, 39 P^llppine 850. 

9& Philippine.—^Director of Lands 
V. Roman Catholic Archbishop, 41 
Phil^pine 120. 

99. Phllippine.-^Aquino v. Director 
of Iiands, 39 Philippine , 850. 

L Philippine.—^Director of Lands v. 


Roman Catholic Archbishop, 41 
Philippine 120. 

53 C.J. p 1093 note 9. 

2. Philippine.—^Director of Lands v. 
Roman Catholic Archibishop, su¬ 
pra. 

3. Philippine.—Government v. Bina- 
lonan, 32 Philippine 634. 

4. Philippine.—Government v. Blna- 
lonan, supra. 

5. Mass.—^Malaguti v. Rosen, 160 N. 
E. 532, 262 Maas. 655. 

53 C.J. p 1094 note 28. 

6. Cal.—Frances Inv. Co. v. Im¬ 
perial County Super. Ct., 208 P. 
105, 189 Cal. 107. 

7. Cal.—Title Guarantee, etc., Co. 
V. Grlset. 208 P. 678, 189 Cal. 882. 

53 C.J. p 1094 note 30. 

8. CaJL—Title Guarantee, etc., Oo* v. 
Grlset, supra. 

53 CJ*. p 1094 note 31. 

Chancery prooeedtnff 

Proceeding to register title Is 
chancery proceeding.—^BaJzer 't. 
Pyles, 183 N.E. 215, 350 Ill. 344— 
Smith V. Lincoln-Catalpa Bldg, Qsr- 
Iporation, 182 N.E. 77A 349 la 630— 
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of the character of a proceeding to quiet title,® 
and in effect an action in rem.^® In such iproceed- 
ing all rules and principles of law applicable to 
ordinary actions and proceedings and rules of prac¬ 
tice with respect to the trial, introduction of evi¬ 
dence, findings, and judgment should, as far as 
not clearly inappropriate or otherwise provided 
for by the act, he followed and applied.^^ The in¬ 
stitution of proceedings to register title is a purely 
voluntary act on the part of the applicant^® 

§ 6. -Jurisdiction and Powers 

Where specific courts are established with exclusive 
Jurisdiction of all applications to register titles to land, 
their jurisdiction Is limited, and they are without powers 
except such as are found within the statutes. 

Under some statutes specific courts are estab¬ 
lished with exclusive jurisdiction of all applications 
to register titles to land.^® Such courts are courts 
of limited jurisdiction,!^ created for the special pur¬ 
pose of carrying into effect the statutory system 
of registration,!® and without powers except such 
as are found within the statutes relating to such 
system.!® Such a court has no authority or juris- 
iction to adjudicate rights in lands which are not 
registered,!^ nor has such a court jurisdiction after 
the land has been finally registered except as spe¬ 
cifically conferred by statute.!® 

§ 7 . -Who May Apply 

Generally, the application for registration must be 


made by the person In whom Is vested the title which 
It is sought to register, who must enjoy a legal exist¬ 
ence and possess conditions of judicial entity. Any par¬ 
ty defendant may assent to registration. 

Although under some provisions the owner of any 
estate or interest, whether legal or equitable, may 
petition for registration of title,!® and the court 
may acquire jurisdiction to adjudicate title under 
a Torrens Act, although applicant is not the owner 
of the fee,2® it is generally the rule that the owner 
of the fee-simple estate is the one authorized to 
obtain registration of the title,®! and the applica¬ 
tion for registration must be made by the person 
in whom is vested the title which it is sought to 
register,®® who must enjoy a legal existence®® and 
possess conditions of judicial entity.®^ Unless the 
statute expressly so provides, an administrator can¬ 
not bring proceedings for the registration of lands 
of his intestate,®® nor can an executor make ap¬ 
plication for the registration of lands devised where 
it is not shown that he is given any interest there¬ 
in by the provisions of the'will.®® The receiver 
of a corporation in proceedings for dissolution 
may be vested with title in fee to the land of the 
corporation and 'hence entitled to apply for its reg¬ 
istration.®*^ 

One claiming to be the owner of property may 
maintain the proceeding to have his title regis¬ 
tered, although the deed constituting his evidence 
of title is not recorded.®® Where all parties at in¬ 
terest are before the court, the facts that as to 


Sheaff V. Splndler, 171 N.H 632, 839 
in. 540. 

9. Cal.—In re Waason, 201 P. 793, 
54 CaI.App. 269. 

10. CaJ.—Newcomb v. City of New¬ 
port Beach, 60 P.2d 325, 7 CaL.2d 
393 

53 C. j. p 1094 note 33. 

11. Minn.—^In re Rood's Estate, 88 I 
N.W.2d 70, 229 Minn. 73—Applica¬ 
tion of Mitchell, 13 N.W.2d 20, 216 
Minn. 368. 

53 C.J. P 1094 note 34. 

Rules of ohancery praotioe apply 
except as the statute provides other¬ 
wise.—^Naiburg v. Hendriksen, 19 N. 
B,2d 348, 370 Ill. 602—Balzer v. 
Pyles, 183 N.B. 216, 350 lU. 344— 
Smith V. Llncoln-Catalpa Bld^r* Cor¬ 
poration, 182 N.B. 774, 349 III. 530— 
53 CJ. p 1094 note 34 [a]. 

12. Mass.—^Tyler v. Judcres Ct of 
Registration, 55 NJB. 812, 175 Mass. 
71, 51 L..R.A. 433. 

13. Mass,—^McCarthy v. Lane, 16 N. 
B.2d $83, 301 Mass. 125. 

lA, Hawaii.—In re Rosenbledt, 24 
q^Bawaii 298. 

FWlippine.—Manila v. Lack, IS 
Pmiippine 324. 


Scope and extent of relief granted 
see infra § 20. 

15. Hawaii.—^In re Rosenbledt, 24 
Hawaii 298. 

16. Hawaii.—^In re gaJmukl Land 
Co., 35 Hawaii 254. 

63 C.J. p 1094 note 40. 

Title as between answering defend¬ 
ants 

Every application for registration 
of title filed in the land court pre¬ 
sents to the court the duty to deter¬ 
mine whether or not applicant is the 
owner of such a title as is proper 
for registration, but where there is 
more than one answering defendant 
the court is without power to adju¬ 
dicate title as between them.—^In re 
Kaimuki Land Co., suprsu 
Validity of encasnbranoes 
Under land registration statute 
empowering land court to “hear and 
determine all questions arising" on 
i petition for registration of title and 
providing that decree of confirmation 
and registration shall bind land and 
quiet title thereto subject only to 
certain exceptions, land court is em¬ 
powered to pass on the validity of 
encumbrances before issuing the cer¬ 
tificate.—Johnson v. Rosengard, 12 
N.B.2d 825, 299 Mass. 375. 

S32 


17. Philippine.—^Manila v. Lack, 19 
Philippine 324. 

18. Philippine.—Cuyugan v. Sy Quia, 
24 Philippine 567. 

19. Cal.—Prances Inv. Co. v. Ina- 
perial County Super, Ct., 208 P. 
105, 189 Cal. 107. 

2a Cal.—Prances Inv. Co. v. Im¬ 
perial County Super. Ct, supra. 

21. Ohio.—Vinewood Realty Co. v. 
VlUage of Willowick, 26 NJa3.2d 
345, 136 Ohio St 257. 

22. Ga.—Smith v. Moyd County 
Board of Education, 149 S.B. 136, 
168 Ga. 755. 

53 C.J. p 1094 note 45. 

Title which may be registered see 
supra § 3. 

23. Philippine.—Government v. 'Avi¬ 
la, 38 Philippine 883. 

24. Philippine.—Government v. Avi¬ 
la, supra. 

25. Philippine.—Soriano v. Taiens, 
20 Philippine 257. 

26. Philippine,—Gil v. Lopez, 20 
PhlUppine 458. 

27. m.—Tenliijga v. Glos, 107 l7jB. 
126, 266 111. 121. 

28. ' Mipn.—National Banip, eta;. Co. 
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one tract of land one party seeks registration of 
an undivided half interest and another party regis¬ 
tration of the other half interest will not defeat 
their right to registration of such respective in¬ 
terests.^^ On the other hand, where the statute 
requires one or more tenants claiming an undivided 
share less than a fee in the whole land described 
in the application to make application, a joint ap¬ 
plication cannot be maintained individually by the 
holder of an undivided interest.^® 

Consent to application. Even in the absence of 
an express statutory provision therefor, any party 
■defendant may assent to registration.^^ Such as¬ 
sent may be attached to the application^^ and need 
not be acknowledged unless there is a statutory 
requirement therefor.^^ 

§ 8. —- Pendency of Other Proceedings 

^ Two proceedings for the registration of the same land 
may be pending In the same court at the same time be¬ 
tween the same parties. 

Two proceedings for the registration of the same 
land may be pending in the same court at the same 
time between the same parties where the respond¬ 
ent in one is the petitioner in the other and vice 
versa.3^ ' 

^ 9 . Joinder of Tracts or Parcels 

Under soma statutes any number of contiguous pieces 
of land having the same chain of title and belonging to 
the same person may be Included In the same applica¬ 
tion, but under other statutes it Is not required that 
^he tracts be contiguous. 

Under the provisions of some statutes, any num¬ 
ber of contiguous pieces of land having the same 
chain of title and belonging to the same person 
may be included in the same application.^^ Under 
sudh a provision, while the chain of title to each 
tract need not be identical, it must be in the main 
the same chain of title.^® Under other statutes it 
IS not required that the tracts be contiguous.37 


Where a single building occupies two plots as to 
which the same petitioner seeks registration, regis¬ 
tration may be refused when the petitioner shows 
good title as to one only of the iplots.38 

§ 10. -Preliminary Examination and 

Certification of Title 

Where the statute so requires, the application for 
registration must be accompanied by an official exam¬ 
iner’s report of the condition of the title, the purpose of 
such requirement being to furnish the court with all 
available information with relation to the title to the 
end that its action may be based on correct premises. 

Although it is commonly the practice under the 
land registration statutes for the case to be re¬ 
ferred to an official examiner for report after fil¬ 
ing of the application for registration, as discussed 
infra § 19, where the statute so requires, the appli¬ 
cation for registration must be accompanied by the 
official examiner’s report of the condition of the 
title,38 and such report must comply with the pro¬ 
visions of the statute as to its form and contents.^^^ 
The purpose of the examination and report is to 
furnish the court with all available information 
with relation to the title to the end that its action 
may be based on correct premises.^! 

§ 11. -Order Directing Commencement 

of Action 

Where the statute so provides, the court, preliminary 
to directing the Issuance of a summons, must determine 
from the application and all other papers and documents 
whether the applicant appears to have a title which 
should be registered, and that ail Interested, persons are 
specifically named as parties defendant if their names 
are known or can be ascertained. 

Where the statute so provides, the court, pre¬ 
liminary to directing the issuance of a summons, 
must determine from the application and all the 
other papers and documents whether applicant ap¬ 
pears to have a title which should be registered,^^ 
and that every person who might have any right 
or interest therein or lien thereon is specifically 


V. Alderson, 108 N.W. 861, 99 Minn. 
137. 

*29. Oa.—^Lankford v. Holton, 200 S. 
E. 243, 187 Ga. 94. 

sa Philippine —Santiago v. Cruz, 19 
Philippine 145. 

•31. Ill.—^Mooney v. Valentynovicz, 
104 N.B. 645, 262 Ill. 355. 

•32. Ill.—^Mooney v. Valentynovicz, 
supra. 

■33. HI.—McDonnell v. Glos, 107 N.B. 

897, 266 Ill. 504. 

63 C.J. p,1096 note 55. 

34. Philippine.—Tecsoni v. Domlni- 
cos, 19 Philippine 79. * 


35. HI.—Culver v. Waters. 93 N.E. 
747, 248 Ill. 163. 

Favcels held not Miitlgiioiui 
Ill.—Culver V, Waters, supra. 

53 C.J. p 1095 note 57 [a]. 

36. Ill.—Gibson v. Glos, 111 N.E. 
123, 27,1 HI. 368. 

53 O.J. p 1095 note 58. 

37. Colo.—Held V, Houser, 127 P. 
139, 53 Colo. 363. 

63 C.J, p 1095 note 59. 

38. Ya.—American Na't Bank v. 
Chapin, 107 SJEI. 636, 130 Va. 1, 17 
A.Ii.R. 304. 


39. N.T.—Lachman v. People, 127 
N.T.S. 912. 

40. N.T.—Lachman v. People, supra. 
53 C.J. p 1095 note 68. 

41. Minn.—Shevlin-Mathleu Lumber 
Co. V. Fogarty, 163 N.W. 871, 130 
Minn. 456. 

DSr.T.— Melghan v. Rohe, 151 N.T.S. 
785, 166 App.Div. 176, modified on 
other grounds 110 N.E. 166, 216 
T. 677. 

42. N.T.—Barkenthlen v. People, 10? 

N.B. 1034, 213 N.T. 664. ' 

53 aJ. p 1096 note 65. 


533. 



§§ 11-12 


REGISTRATION OF LAND TITLES 


76 C.J.S. 


named as a party defendant if his name is known 
or can be ascertained.^^ It is the decision of the 
court, and not the opinion of the examiner, that 
applicant appears to have title which will justify 
a direction for the issuance of summons.^^ 

§ 12, -Parties 

a. In general 

b. Right to appear and answer 

c. Amendment 

a. In General 

All persons having or claiming any interest !n the 
land involved must be made parties to registration pro¬ 
ceedings. Where there is nothing of record to advise the 
petitioner or examiner of titles that a person claims any 
interest, he is properly brought In by publication as an 
unknown party. 

All persons having or claiming any interest in 
the land involved must be made parties to regis¬ 
tration proceedings.'*® One who has an interest in 
the proceeds of the sale of land merely and not 
in the land itself need not be made a party.-*® 

An abutting ownerj not shown to have or claim 
any interest in or lien on the property which it is 
sought to register, is not a necessary party but 
an abutting owner having an interest by way of 
easement or otherwise should be made a party,^8 
and an abutter who has filed a cautionary notice 
must be made a defendant where the statute re¬ 
quires that the procedure with respect to such 
an abutter shall be the same as in the case of per¬ 


sons claiming an interest.^® 

State or people. Under the express provision 
of some statutes, where the state has any interest 
in or lien on the property, it must be joined,®® oth¬ 
erwise it has been held that it cannot be made a 
party.®! a statutory provision that, if the state 
or any political subdivision thereof will in any way 
be affected by a decree of registration, the state or 
political subdivision shall be made a party defend¬ 
ant to the application, and proper allegations made 
as to its interest in the case, will not be construed 
as jurisdictional where other express provisions 
bind the state regardless whether mentioned in the 
application, notice, or other papers in the case.®^ 

In cadastral proceedings under the Philippine 
statute, the object of which is that the title to the 
various lots embraced in the survey may be settled 
and adjudicated, there is in one sense no plaintiff 
and there is no defendant; in another sense, the 
government is the plaintiff and all the claimants 
are defendants.®^ 

Description. Where there is nothing of record to 
advise the petitioner or examiner of titles that a 
person claims any interest, he is properly brought 
in by publication as an unknown party.®^ A person 
claiming an estate or interest in the land whose 
name and address are known or can be ascertained 
on diligent inquiry cannot be made a party by add¬ 
ing as parties “all wihom it may concern.”®® “All 
other persons, if any, having any right or interest in 


43. N.Y.—Partenfelder v. People, 142 
N.Y.S. 915. 167 App.Div. 462, af¬ 
firmed 106 N.E. 676, 211 N.Y. 366. 

53 C.J. p 1096 note 66. 

44. N.Y.—^Barkenthien v. People, 107 
N.E. 1034, 213 N.Y. 554. 

45. Ill.—^Balzer v. Pyles, 133 NJEl 
215, 860 Ill. 344. 

53 C.J. p 1096 note 68. 

Adversary pxooeedisy 
Begistration proceeding: is adver¬ 
sary one In which owner of any in¬ 
terest in property has rigrht to be 
protected agrainst possible adverse 
claimant.—^Pield v. Acres, 69 P.2d 
422, 9 Cal.2d 110. 

Persona exerolsinir dominion 
Regristration proceeding: under Tor¬ 
rens Act was nullity as to persons 
exercising: dominion over land at 
tinqie where such persons were not 
majde parties and application for reg:- 
Istration stated land to be entirely 
uifx^cnpied, notwithstanding: most 
casual observance would have dls- 
<4oa6d fences, and least diligent in- 
guiry would liave produced informa¬ 
tion that land was at times pastured 
4^ re^arly cut for hay.—Chlcag:o 
Title & Trust Oo. v. Darley, 1 N.E. 
2d 846, 363 Ul. 197. 


Parties to security deed 
Deed made by transferee of secur¬ 
ity deed pursuant to foreclosure sale 
under power of sale contained in se¬ 
curity deed, even if voidable at in¬ 
stance of grrantor In security deed, 
could not be canceled or set aside in 
proceeding: to regrister title to realty 
in one claiming: title under subse- 
guent conveyance from grantor In 
security deed, where neither grantor, 
grantee, nor transferee of security 
deed or their legal representatives 
were majde parties to such proceed¬ 
ing,—^Burgress v. Simmons, 61 S.E.2d 
410. 207 Ga. 291. 

Appeaxanoe of attorney general, in 
a proceeding to register land claimed 
by the government, renders It un¬ 
necessary to summon the director of 
lands.—^Pamintuan v. Insular Gov¬ 
ernment, 8 Philippine 485. 

48. Ill.—^Bnimmel v. Glos, 113 N.B. 

I 996, 276 Ill, 28. 

47. N.Y.-^Dutfy v. Shirdennez, 124 
N.Y.a 629, 139 App.Div. 766, mo¬ 
tion denied 126 N.Y.S. 1118, 141 
App.Div. 913. 

4a N.Y.—Hawes v, TJ. S. Tirust Co., 
127 N.YJS. 632, 142 AppJDlv. 739, 
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followed in Hawes v. U. S. Trust 
Co., 127 N.Y.S. 636, 142 App.Div. 
795. 

53 C.J. p 1096 note 71. 

49. N.Y.—Sundermann v. People, 182 
N.Y.S. 68, 148 App.Div. 124. 

50. Minn.—National Bond, etc., Ca 
v. Hopkins, 104 N.W. 678, 816, $8 
Minn. 119. 

63 C.J. p 1096 note 73. 

51. Minn.^tate v. Rles, 143 N.W. 
981, 128 Minn. 397, L.R.A1916D 1. 

52. Ohio.—^Lake Front-East Fifty- 
Fifth Street Corp. v. City of Cleve¬ 
land, 7 Ohio Supp. 17, affirmed, 
App., 36 N.E.2d 196, appeal dis¬ 
missed 38 N.E.2d 410, 139 Ohio St 
138. 

5a Philippine.—^Director of Lands v. 
Archbishop of Manila, 41 Philip¬ 
pine 120. 

54. XJ.S.—^Mills V. Denver, etc., R* 
Co., D.C.C 0 I 0 ., 198 IF. 137, reversed 
on other grounds 199 F. 988, 17T 
C.CJL 663. 

53 C.J. p 1096 note 77. 

55. Ill.—Chicago Title & Trust Co« 
V. Darley, 1 N.B.2d 846, 868 UL 19*7^ 

63 C.J. p 1096 note 78. 
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or lien on the property*’ is not a sufficient designa¬ 
tion as to a grantee of record, his heirs, or next of 
kin.58 

h. Eight to Appear and Answer 

Ordinarily an appearance In title registration pro¬ 
ceedings by persons adversely interested Is authorized 
without regard to their motive, and without obtaining 
leave of court; and the right to appear Is not limited 
to persons desiring to oppose the registration or to set 
up a cross demand to have the title registered In them¬ 
selves, but extends to any person interested who desires 
to protect his rights. 

An appearance in title registration proceedings by 
persons adversely interested is authorized under the 
terms of many of the statutes.®^ Such provisions 
are not limited in their application to persons de¬ 
siring to oppose the registration^^ or to set up a 
cross demand to have the title registered in them¬ 
selves,?® but allow any person interested to appear 
for the protection of his rights,®® and, although a 
person cannot be concluded by the judgment, he is 
not required to stand by and take his chances of 
a judgment in rem which may raise a doubt as to, 
if it does not cast-a cloud on, his title.®i Where 
a petition for registration is amended to disclose 
the identity of the equitable owner, the latter may 
properly be allowed to intervene and set up his in¬ 
terest in the property.®® On the other hand, ob¬ 
jectors who are shown to be without interest in the 
land have no right to contest the right of appli¬ 
cant to * a decree of registration of title in his 
name.®® 

The trustee and secured creditor under a trust 
deed have the right®^ and are under the duty®® to 
appear in registration proceedings by the grantor, 
where the deed requires the trustee to appear and 
defend in any action or proceeding affecting or 


purporting to affect the property or the trust. A 
statute making the holder of an encumbrance a 
necessary and proper party recognizes the fact 
that he possesses rights to protect as to which he 
is entitled to appear.®® So, when the statute re¬ 
quires an abutter who has filed a cautionary notice 
to be named as a defendant, he is recognized as 
one whose interests may be affected by the judg¬ 
ment and he is given an absolute right to appear ;®’^ 
otherwise an abutting owner, merely as such, has 
no interest entitling him to appear.®® An abutting 
owner, claiming an interest to the extent that a 
retaining wall stands upon the premises which it 
is sought to register, is entitled to appear.®® 

People. Statutory provisions that any person 
interested in the property, or whose interest may 
be affected by the judgment, may appear in the 
action and answer the complaint, and may oppose 
the application or set up a cross demand to have 
the title registered in his own behalf, are applica¬ 
ble to the people and permit them to appear and 
answer, or to set up a cross demand.'^® 

Leave. Unless the statute so requires, persons 
given the right to appear need not make an applica¬ 
tion to the court for leave.^1 Although a motion 
for leave to appear may be unnecessary, and the 
moving party may be entitled without leave of court 
to appear and answer, a motion may properly be 
granted where opposed on the ground that appear¬ 
ance was not allowable and where a notice of ap¬ 
pearance was returned pending the motion.^® 
Where an order denying a motion to appear is 
made before the ent^ of judgment, the right of 
the moving party cannot be defeated by the en¬ 
try of judgment pending resetting of the orderj® 


56. 'N.T.—Sherman v. People, 154 
N.T.S. 484, 169.AppiDlv. 17—Bel¬ 
mont Powell Holdingr Co. v. Serial 
Bldg. Loan, etc., Inst., 152 N.T.S. 
868, 167 App.Dlv. 124. 

57. Cal.—^Title Guarantee, etc., Co. 
V. Griset, 208 P. 673, 189 Cal, 382. 

38. N.T.—Hawes v. V. S. Trust Co., 
127 N.T.S. 638, 142 App.Div. 789. 

S3 C.J. P 1097 note 81. 

sa. N.T.—Hawes v. U. S. Trust Co., 
supra. 

53 C.J, p 1f097 note 82. 

80. N.T.—Hawes v. V. S. Trust Co., 
supra^ 

S3 C.J. P 1007‘note 83. 

Claimant 

Only a claimant to property has 
any staiWIinfif in a proceeding to wg- 
ister it.—^Roxas v. CueVas, 8^ Philip¬ 
pine 469—Couto y. Cortes, 8 Philip¬ 
pine 469** * ' 


81- N.T.—Sundermann v. People, 132 
N.T.S. 68, 148 App.I>iv. 124. 

62. Hawaii.—^In re Application of 
Security Investment Co. to Regis¬ 
ter and Confirm Title to Certain 
Lands at Kaimukl, Honolulu, Ter¬ 
ritory of Hawaii, 33 Hawaii 364. 

63. Go.—^McCook V. Council, 43 SJSk 
2d 317. 202 Ga. 313—Asbury v. Mc¬ 
Call, 42 S.BL2d 870, 202 Ga. 154. 

64. cal. —Title Guarantee, etc., Co. 
V. Griset, 208 P. 673, 189 Cal, 882. 

65. Cal.—Title Guarantee, etc., Co: 
V. Griset, suprd, 

66. Cal.-;-TJtle Guaowtee, etc., Ca 
V, Griset, supra. 

67. N.T.—Supdermann vi People, 132 
N.T.S. 68, 1*48 App.Dlv. 124. 

68. N.T.—Dulfy V. Hodriguez, 124 
N.T.S. 628, 139 AppiDiv. 765, mo¬ 
tion denied 125 N.T.S. 11'18, 141 

(App.Div. 918. 


89. N.T.—^Hawes v. U. S. Trust Co., 
127 N.T.S. 632, T42 App.Dlv. 789, 
followed In Hawes v. XT. S. Trust 
Co, 127 N.T.S. 636, 142 App.Div. 
795. 

70. N.T.-^Barkenthien v. People, 105 
N.R 808, 212 N.T. 86, reargument 
denied 107 N.E. 1034, 213 N.T. 654. 

71. N.T.—Sundermann v. People, 132- 
N.T.S. 63, 148 App.Div. 124. 

72. N.T.—Hawes v. tJ. S. Trust Co., 
127 N.T.S. 682, 142 App.Div. 789, 
followed in Hawes v. U. S. Trust 
Co., 127 N.T.S. 636, 142 App.i;>iv. 
795. 

73. N.T.—Hawes v. XT. S. Trust Co., 
127 N.T.S. 632. 142 App.Div. 788. 
followed in Hawes v. U. S. Trust 
Co., 3.27 N.T.S. 686rf 142 App.Div.. 
795. 
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Motive. Where a person has an absolute right 
to appear, his motive is not materialJ* 

e. Ameu&nent 

Ordinarily the court has no power to allow an amend¬ 
ment by which the respondent becomes the petitioner 
and the petitioner the respondent. 

In the absence of an express provision of the 
statute, the court has no power to allow an amend¬ 
ment by which the respondent becomes the peti¬ 
tioner and the petitioner the respondent.'^^ Where 
the application is amended as to one of several lots 
described in the original application and respond¬ 
ents are made parties, they cannot, where the title 
as to all of the other lots described in tJhe original 
application has been confirmed by decree entered at 
a time when they were not parties, raise questions 
as to such lots,76 as, for example, as to whether 
they were contiguous^^ or whether applicant had 
substantially the same title as to all of them.76 

§ 13. -Notice of Application; Lis Pen¬ 

dens 

It may be required under statute that notice of an 
application for the reflistry of property be flled In both 
the office of the county clerk and that of the registrar 
of each county wherein the property Is situated, but the 
failure to comply with this requirement Is not Jurisdic¬ 
tional. 

Where the statute requires that the notice of 
an application for the registry of property shall be 
filed in the office of the county clerk and registrar 
of each county wherein the property is situated, 
if the offices of registrar and county clerk are 
separate the notice of pendency should be filed in 
both offices.79 However, where the statute pro¬ 
vides that the notice of the pendency of the peti¬ 
tion and of the proceeding shall be governed by the 
same rules as the notice of pendency of an “action,” 
the failure to file the notice of pendency is not ju¬ 
risdictional since failure to file notice of pendency 
with the complaint does not affect the jurisdiction 
of a court in an action.®® 


§ 14 . -Process or Notice 

a. In general 

b. Publication or other form of substitut¬ 

ed service 

c. Defects, objections, and waiver 
a. In General 

Notice of the proceeding and of the time and place 
of hearing must be given as required by the statute, and 
such notice, except as the statute may otherwise permit, 
must be actual or personal. 

The notice required in a proceeding to register 
title to land roughly corresponds to the summons 
in a civil action.®^ Notice of the proceeding and 
of the time and place of hearing must be given 
as required by the statute,®® and such notice, ex¬ 
cept as the statute may otherwise permit, must be 
actual or 'personal.®® Where it is so provided, 
the notice must contain the name of the court, the 
names of applicants, the description of the lands 
involved and notice that the parties served must 
answer or that a decree will be granted, and that 
persons served will be forever barred from all 
interest in the property.®^ Where the notice is re¬ 
quired to contain a short form of description of Ibe 
property, it is sufficient if it clearly calls the at¬ 
tention of adjoining owners or others interested to 
the particular property intended and need not con¬ 
tain all of the elements of a full description;®® 
but where a full description is given and it is in¬ 
accurate as to a substantial particular, it is insuffi¬ 
cient to support a final order for the registration 
of the title of the premises by a different descrip¬ 
tion.®® 

The service of notice of a land registration pro¬ 
ceeding on an adverse claimant as an adjoining 
owner requires such claimant to take notice of its 
source and purpose,®7 and the statement of the per- 
^n serving the notice on the adverse claimant 
that it would not affect the latter’s rights affords 
no legal justification for ignoring and failing to 
act on the information in the notice.®® • A land 


74. N.T.—^Hawes v. XT. S. Trust Co., 
127 N.T.S. 632, 142 App.Div. 789. 

53 CJ. p 1097 note 95. 

75. Hass.—^Foss v. Atkins, 87 N.R 
189, 201 Mass. 158. 

53 ax p 1097 note 96. 

76;. HL—Sohiessle v. Glos, 111 N.R 
127, 271 III. 374. 

77. Bl.—Sohiessle v. Glos, supra. 

78. m.—S<^iessle y. CUos, supra. 

79. N.Y.—Matter of Ketchum, 183 
K.T.S. 889, 118 Misc. 18. 

80. N.T.—Matter of Ketchuxn, su- 
P7^ 


81. Cal.—Toler v. Smith, 28 P.2d 
788, 133 CaLApp. 199. 

82. Cal.—iSwartzbaugrh y. Sargrent, 
86 P.2d 895, 30 CalA.pp.2d 467. 

53 C.X p 1098 note 4. 

SSyideitca supported Hading that 
adjacent landowner was not served 
with notice or process in action.— 
Swartzbaugh y. Sargent, supra. 

83. Cal.*—Swartzbaugh ▼. Sargent, 
supra. 

53 C.J. p 1098 note 5. 

An ooenpaat of realty which was 
sought to be registered in names of 
alleged owners in Torrens Title pro¬ 
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ceeding, at time proceeding wan in¬ 
stituted, should have been personally 
served with notice and process.— 
Swartzbaugh v. Sargent, supra. 

84. Cal.—Toler v. Smith, 23 P.2d 

788, 138 CalApp. 199. 

86. N.T.—In re Fetzer, 172 N.Y.Sw 
78, 104 Misc. 442. 

86. N.T.—^Matter of Ketchum, 183 
N.Y.S. 889, 118 Misc. 18. 

87. Cal.—Toler v. Smiths 23 P.2d. 

788, 133 Cal.App. 199. 

88. Cal.—^Toler y. Smith, supra. 
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claimant served with notice of the proceeding is 
charged with knowledge of all matters which would 
he disclosed by a prompt examination of the records 
of the proceeing, including the petition not served 
on him.89 

Notice of application for the final order and judg¬ 
ment of registration must be given to all persons 
who have appeared and who have not waived such 
notice or consented to the application.^® 

b. Publication or Other Form of Subetitated 
Service 

Where it Is so provided by statutef and the conditions 
Imposed therein are complied with, constructive notice, 
as by publication, is sufficient In the case of nonresi¬ 
dents, unknown persons, or persons whose residence ts 
unknown, and in other cases where actual notice cannot 
be had by the exercise of due diligence. 

The statutes ordinarily provide for constructive 
notice to nonresidents, unknown persons, or per¬ 
sons whose residence is xmknown, and in other cases 
where actual notice cannot be had by the exercise 
of due diligence, and, the proceeding being in rem 
or quasi in rem, the notice so provided for is valid 
and binding,®! but in order to render it so the con¬ 
ditions imposed by the statutes must be complied 
with.92 Service of process by publication as to non¬ 
residents may be suflScient, although they are not 
described by name,93 as where they are designated 
as "all other persons or parties unknown.”94 

Where the name of a claimant is known to ap¬ 
plicant either from the report of the examiner®® 
or from other sources,®® the summons cannot be 
served on such claimant by publication unless his 
name appears in the summons. The court cannot 
find that it is impossible to give actual notice un¬ 
less facts are presented to the court showing that 
due diligence has been used in endeavoring to give 
such actual notice and that it is not possible.®*^ 
Where notice is given by mailing of a registered 
letter, there is no presumption that the notice has 
been actually received where the return receipt 


is not signed by the person to whom the notice 
was addressed and there is no proof of the au¬ 
thority of the person signing the receipt to receive 
the notice on behalf of the addressee.®® 

\ 

c. Defects, Objections, and Waiver 

Where the evidence establishes that the applicant has 
a good title, a defendant who has been duly served with 
process may not complain of the decree because others 
were not properly served with process or otherwise 
brought into court. The entry of a general appearance 
by a defendant waives any defect as to the publication 
of notice as to him. 

Where the evidence is sufficient to show that 
applicant has a good title, a defendant who has 
been duly served with process may not complain 
of the decree because others, who were defaulted, 
were not properly served with process or otherwise 
brought into court;®® nor may respondents, who 
have had a full opportunity to be heard, complain 
of the refusal of the court to give further notice 
to other persons who did not appear.! The entry 
of a general appearance by defendant waives any 
defect as to the publication of notice as to him.2 
Any question of jurisdiction as to a defendant is 
eliminated where he conveys all his interest to ap¬ 
plicant pending the proceeding and before decree.® 
Where notice is actually received and is followed 
by an appearance, it is not material that it was 
mailed to claimant at a wrong address and was 
finally forwarded to the right address.^ An abut¬ 
ting owner who has no interest in having other par¬ 
ties joined and who is not prejudiced by their non¬ 
joinder is not entitled to demur because of a de¬ 
fect of parties defendant.® 

§ 15. -Appearance 

Where the statute does not prescribe how an appear¬ 
ance is to be entered, the filing of notice of appearance 
and of the answer with the registrar and service of 
copies thereof on the plaintiff's attorney is sufficient, or 
service on the attorney alone is effectual. 

Where the statute does not prescribe how an ap¬ 


es. Cal.—Toler v. Smith, supra. 

90. KT.—^Matter of Harper, 176 N. 
T.S. 337, 106 Mlsc. 514. 

53 C.J. p 1098 note 8. 

91. U.S.—Nitkey v. S. T. McKnigrht 
Co., C.C.A.Minn., 87 F.2d 916, cer¬ 
tiorari denied 57 S.Ct 925, 301 U. 

S. 697, 81 Li.Ed. 1352, r^earinsr de¬ 
nied 58 S.Ot 5, 302 T7.S. 773, 82 
Ii.Ed. 599. 

53 C.J. p 1098 note 10. 

99. N.Y.—Meigrhan v. Hohe, 151 N. 

T. S. 785, 166 App.Div. 175, modi¬ 
fied on other grounds 110 N.E. 165, 
216 N.T. 677. 

53 aj. p 1098 note 11. 

93. Colo.—White v. Ainsworth, 163 


P. 959, 62 Colo. 513, AnzLCas.l918C 
179. 

Hass.—Tyler v. Judges Ct. of Reg¬ 
istration, 65 N.E. 812, 175 Mass. 71, 
51 L.RA. 433. 

94. Colo.—White v. Ainsworth, 163 
P. 969, 62 Colo. 513, Ann,Cas.l918C 
179. 

53 C.J. p 1098 note 13. 

95. Minn.—Dewey v. Kimball, 95 N. 
W. 317, 895, 96 N.W. 704, 89 Minn. 
454. 

93. —^Baart v. Martin, 108 K. 

W. 945, 99 MiHB. 197, 116 Am.SwH. 
394. 

97. N.T.—^Matter of Harper, 176 N. 
T.S. 387, 106 Misc. 514. 


98. M.T.—Matter of Harper, supra. 
53 CJ. p 1098 note 17. 

99. HI.—Gibson v. Glos, 111 N.R 
123, 271 Ill. 368. 

53 C.J. p 1099 note 18. 

1. Mass.—Prentiss v. Gloucester, 
127 N.2:. 796, 236 Mass. 36. 

2. N.C.—Cape Lookout Co. v. Gold, 
83 S.B. 3, 16 N.C. 63. 

Philippine.—^Rivera y. Moran, 48 
Philippine 836. 

3. Ill.—^Teninga v. Glos, 107 N.E. 
126, 266 Ill. 121. 

4. N.T.—In re Fetzer, 172 KTJS. 
78, 104 Misc. 442. 

5. N.T.—Duffy V. Shirden, 124 N^T. 
S. 529, 169 App.Div. 755. 
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pearance is to be entered, it would seem that the 
filing* of notice of appearance and of the answer 
with the registrar and service of copies thereof on 
plaintiffs attorney is sufficient,® or that service on 
the attorney alone is effectual^ Motion for leave 
to appear will not be denied merely because the 
time to answer or demur has expired,® 

§ 16. —— Pleadings 

a. In general 

b. Application or petition 

c. Answer and reply 

d. Demurrer; motion for judgment 

e. Issues, proof, and variance 

a. In General 

The requirements as to the pleadings In proceedings 
for the registration of title are, except as changed by 
statute, the same as those applicable to civil actions gen¬ 
erally. 

The requirements as to the pleadings in pro¬ 
ceedings for the registration of title are, except 
as changed by the statute on which proceedings 
are based, the same as those applicable to civil ac¬ 
tions generally,® and, under the statutes, the courts 
have express and implied powers to require plead¬ 
ings adequate to cover any issue properly to be 
tried.i® Likewise, pleadings in registration pro¬ 
ceedings are accorded the same incidents as apply 
to pleadings in ordinary civil actions.^^ 

b. Applicatioii or Fetitioii 

The application or petition for registration Is the 
foundation of the proceeding; it must comply with the 
requirements imposed by statute and it must allege facts 
which, if true, entitle the applicant to a Judgment or 
decree of registration. 

The application or petition for registration is 

eu U.S.—^Hawes v. U. S, Trust Co., 

127 ]Sr,Y.S. 632. 142 App.Div. 789, 
followed In Hawes v. U. S. Trust 
Co., 127 N.Y.S. 636, 142 App.Div. 

795. 

7. N.Y.—^Hawes v. U. S. Trust Co., 

127 N.Y.S. 632, 1'42 AppDlv. 789, 
followed in Hawes v. U. S. Trust 
Co., 127 N.Y.S. 636, 142 App.Div. 

796, . 

Si N.Y.—^Hawes v. TJ. !S. Trust Co., 

127 N.Y.S. 632, 142 App.Div. 789, 
followed in Hawes v. U. S. Trust 
Co-, 127 N.Y.S. 636, 142 App.Div. 

795. , 

9. N.Y.—^Barkenthien v. People, 105 
N.£L 80l, 212 N.T. 36, rearsrumeht 
denied 107 N.E. 1034, 213 N.Y. 664. 

la Cal.—tEVances Inv. Co, v. Im¬ 
perial County Super. ^Ct, 208 P. 

' 105. 189 Cal. 107. 

%V. re Rqod’S'Hstate, 38 

NJW*.2d 70, 229 IdUpn. 7|3. - ' 


the foundation of the proceeding it must com¬ 
ply with the requirements imposed by statute^® 
and it must allege facts which, if true, entitle appli¬ 
cant to a judgment or decree of registration.^^ It 
is necessary that there be allegations of good title 
in applicant,^® and it may be required that appli¬ 
cant set forth in his petition when, how, and from 
whom the land was acquired, a description of the 
title by which he claims the land, and an abstract 
of title.i® It is not necessary to plead the stat¬ 
ute,and where the form and contents of the ap¬ 
plication are prescribed by the statute it is not 
necessary, in order to obtain the relief authorized 
by l3ie statute, to state more than the statute re¬ 
quires.^® So, where the statute requires only that 
the names and addresses of adverse claimants and 
the nature of their claim be set forth, it is not 
necessary to allege the invalidity of the adverse 
claim of title.^® 

Applicant is required in good faith .to give the 
information required by statute in order that the 
court may be informed as to the necessary parties.®® 
Where the statute requires that the application set 
forth whether the land is occupied or unoccupied, 
an allegation in conformity with the statute that 
the land is occupied by a certain person is suffi¬ 
cient,and it is not required that applicant allege 
and prove that the premises are vacant and unoc¬ 
cupied or that they are occupied by plaintiff or some 
one claiming under plaintiff.®® Where the applica¬ 
tion is required to set forth other outstanding es¬ 
tates or interests known to the petitioner, it is re¬ 
quired to set forth not only interests which the 
petitioner admits, but also adverse claims which are 
denied by him.®® 

be founded on any title which migrht 
have been shown by such deeds.-^ 
Lankford v. Holton, supra. 

17. N.Y.—Duffy v. Shirden. 124 N.Y. 
'S, 629, 139 App.Div. 766. 

18. m.—^Mullarkey v. Trautvetter, 
114 N.E. 920, 276 Ill. 409. 

19. Ill.—^Mullarkey v. Trautvetiter, 
supra. 

53 C.J. p 1099 note 34. 

90. Minn.—Baart v. Martin, 108 N. 
W. 946, 99 Minn. 197, 116 Am.S.R. 
894. 

63 C.J. p 1099 note 39. . 

m. HI.—Sundstrom v. Villagre of 
Oak Park, 80 N.B.2d 68, 374 Ill- 
682, 131 A.L.R. 1466. 

99. IILt—S undstrom v. ^TUlleLge *”of 
' Oak Park, supra. ‘ 

93. Mass.—Tyler v. Judges Ct of 
Registration, 66 N.E. 812, 176* Mass. 
71, 51. LuR.A. 433. 


12. N.Y.—^Barkenthien v. People, 105 
N.E. 808, 212 N.Y. 36, rearsrument 
denied 107,J^.B. 1034, 213 N.Y. 664. 

13. Ill.—Sundstrom v. VUlage of 
Oak Park, 30 N.E.2d 68, 374 Ill. 632, 
131 a:L.R. 1465. 

53 C.J. p 1099 note 30. 

14. N.Y.—Barkenthien v. People, 106 
N.B. 808, 212 N.Y, 36, rearmiment 
denied 167 N,E. 1034, 213 N.Y. 654. 

63 C.J. p 1099 note 31. 

15. Ga.—Manning* v. Simmons, 61 S. 
E.2d 150, 207 Ga. 304—Thomasson 
V. Coleman, 167 S.R 879, 176 Ga. 
375—^Rock Run Iron Co. v. Mil¬ 
ler, 118 S.E. 670, 166 Ga. 136. 

16. Ga.—^Lankford v. Holton, 200 S. 
B. 243,' 187 Ga. 94. 

Deeds firom dty 

Where petition for registration of 
title failed to plead deeds from city 
marshal and city to petitioner which 
were' based on assessments for city 
Improvements, registration coiUd not 
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Where the statute requires the nature of the 
claims of persons who are alleged to claim some 
interest or estate in the land to be stated, it should 
be stated as fully as in the power of applicant.^^ 
Where defendant’s claim is set out as based on a 
contract with the former owner vrhich is alleged 
not to have been carried out, because of a breach 
thereof by defendant, it is not necessary that ap¬ 
plicant show by a specific allegation that the for¬ 
mer owner did all that was required of him by his 
contract.25 Although the statute may require that 
certain documents are to be annexed to the com¬ 
plaint as exhibits and as a part thereof, it cannot 
be aided as a pleading by the contents of such doc¬ 
uments as allegations independent of, and unre¬ 
ferred to in, the complaint.26 

Verification. The fact that ten days elapse be¬ 
tween the time when the application is sworn to 
and'the time when it is filed does not destroy the 
efficacy of the affidavit.27 

Service of copy. The fact that a party obtains 
a copy of the complaint does not relieve applicant 
from cohipl)n[ng 'with a demand in the notice of ap¬ 
pearance for the service of a copy of the com- 

plaint.28 

Amendment. A petitioner for registration who 
is the owner of a legal title may, with the per¬ 
mission, of the court, amend his application to dis¬ 
close the identity of the equitable owner.29 Where 
the facts alleged as supporting the right to regis¬ 
tration are the same in an original and in an amend¬ 
ed application, the amended application is not de¬ 
murrable as based on a statute different from the 
one originally declared om^® An amendment of 
the. application as to the description of the land can¬ 
not be made after notice and publication of the de¬ 
scription without new notice and publication.^^ 
Where additional land is included in an application 


§ 16 

by amendment, a statute of limitation runs as to 
such land until the time of the amendment^^ 

Where an amendment of the petition leaves the 
description vague and unsatisfactory in form, the 
petition should be further amended before the 
final order so as to show the true distances and 
true dimensions,33 Where no objection is made 
to the application, the matter of amendment to en¬ 
able applicant to obtain the relief to which the evi¬ 
dence shows him to be entitled may be left in 
abeyance until respondents have rested their case 
and all the evidence is in.34 

c. Answer and Eeply 

The pleadings of a defendant must be In the form 
prescribed for ordinary actions, and the failure to in¬ 
terpose an answer may constitute an admission of the 
allegations of the application. The time fixed by the 
statute for the filing of answers ordinarily may be en¬ 
larged. 

Where the statute so provides, the pleadings 
of a defendant must be in the form prescribed for 
ordinary actions,^^ and the same rule has been 
applied where there is no specific provision in the 
statute as to the form.^^ The failure to interpose 
an answer may constitute an admission of the 
allegations of the application in accordance with 
the rule generally followed in civil actions with 
respect to the effect of failure to answer.^7 Where 
the statute requires the facts controverting any al¬ 
legation or statement contained in the documen¬ 
tary proof annexed to the complaint to be specifical¬ 
ly pleaded, a defendant may not under ordinary 
denials contradict any facts stated in such docu¬ 
ments,and this rule is binding on the people of 
the state as defendant.^# 

Where the statute requires all objectors to file 
answers which shall set forth the objections to the 
application and the interest claimed by the par- 


24. lU.—^Ambos V. Glos, 145 N.B. 
639, 314 Ill. 438. 

Coatraot for lease 

Where It was agreed that a lease 
would be given and the form of lease 
was agreed on, but no lease was ever 
executed, the contract was properly 
described in a Torrens, registration 
suit as a contract for lease.—Nitkey 
V. S. T. McKnight Co., C.C.A.Minn., 
8? F.2d’ 916, certiorari denied 57 S.Ct. 
926, 301 U.S. 697, 81 L-Bd. 1352, re¬ 
hearing denied 58 S.CL 5, 302 (U.S. 
7^, 82 KEd. 599. 

25. III.—^Mullarkey t. Trautvetter, 
114 N.E. 920, 27% lU. 403. 

53 O.J. p 1100 note 38. 

2%. N.T.—^Barkett^len v. Pdople, 105^ 
JT.B, 808, lhL2 "ii.Y. 36, reargumlelit 
'denied 107 NJB. 1034. 213 N.^T. 564. 


27. Ill.—Finn v. Glos, 109 N.E. 361, 
268 III. 350. 

28. N.Y.—^Hawes v. Clarke, 144 N.T. 

S. 11. 169 APP.D1V. 65. 

29. Hawaii.—^In re Application of 
Security Investment Co. to Reg¬ 
ister and Confirm Title to Certain 
Lands at 'Kalmuki, Honolulu, Ter¬ 
ritory of Hawaii, 33 Hawaii 364- 

30. N.T,—ODuffy V. Shirden, 124 N. 

T. ‘S. 529, 139 App.I>iv. 766. 

53 C.J. p 1100 note 42. 

31. Philippine.—Bscueta v. Director 
of lands, 16 Philippine 482. 

53C.J. p 1100 dote 43. 

32. Philippine.—Ruymann v. direc¬ 
tor of Lands, 34 Philippine ’ 428. 

33. N.T.—^Matter of Ketchum, 183 

N.T.S. 889, 113 Misc. 18. ' — 
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34. Hawaii.—^In re Pa Pelekane, 21 
Hawaii 175. 

35. N.T.r^arkenthien v. People, 106 
N.E. 808, 212 N.T. 36, reargument 
denied 107 N.B. 1034, 213 N.T. 554. 

Necessity of cross demand to sup¬ 
port adlrmative relief see infra § 
20 . 

36. Philippine.—Dais v. Capiz First 
Instance Ct, 51 Philippine 396. 

37. Philippine.—Cabanas v. Director 
of Lands, 10 Philippine 393. 

38. N.T.—^Barkenthien v. People, 167 
N.B. 1034, 213 N.T. 554. 

39. N.T.—Jamieson, etc.,’ Do. v. 

Reynolds, 159 N.T.S. 817, 174 App. 
Div. 78. 
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ties filing them and shall be signed and sworn to 
by them or some person in their behalf, a failure 
to present a written opposition is fatal where an 
objection is taken>® The fact that applicant for 
registration named one of the objectors as de¬ 
fendant does not affect applicant’s right to move 
to strike out and dismiss such defendant’s pleadings 
when the evidence fails to show that he has any ti¬ 
tle or interest in the land sought to be registered 
by applicantAn answer and cross petition for 
registration of title to land claimed by cross pe¬ 
titioner is demurrable where it fails to show rec¬ 
ord title to the lands so claimed.42 

Time for ansfwer. The time fixed by the stat¬ 
ute for the filing of answers may be enlarged un¬ 
less there is specific provision in the statute to the 
contrary.43 Where the statute provides that one 
acquiring an interest in the land pending pro¬ 
ceedings for registration must appear and answer 
at once, a party acquiring such an interest is not 
entitled to answer as of right at any time within 
six months, although the statute provides a six- 
month limitation for the bringing of an action ques¬ 
tioning the decree of registration,44 and it is with¬ 
in the discretion of the trial court to deny per¬ 
mission to answer where the moving parties had no¬ 
tice of registration proceedings more than six 
months before the application and after acquiring 
their alleged interest in the lan<i45 

In cadastral proceedings in the Philippine Islands 
the answer partakes of the character of an action 
to recover title since real rights are claimed there¬ 
in,4 6 and where there is no special provision in the 
statute as to the procedure to be followed in de¬ 
termining their sufficiency the provisions of the gen¬ 
eral code of civil procedure are to be followed47 
So where, under such provisions, a complaint can 
be dismissed only for failure to prosecute, for de¬ 
fault, abandonment, or defects provided by law as 
grounds for a demurrer, the respective answers of 
two persons claiming the ownership of the same ca¬ 
dastral lot, both being claimants and opponents at 
the same time, cannot be dismissed except for such 
grounds,43 and where an answer is dismissed for 


a grotmd not provided by law as a ground for dis¬ 
missal the court exceeds its jurisdiction.49 What¬ 
ever may be the rule as to the necessity of verify¬ 
ing a protest filed by a private person in a cadas¬ 
tral proceeding, it does not apply to the govern¬ 
ment in a case where the proceedings were initiated 
by one branch of the government in which an oppo¬ 
sition was filed by another branch, against private 
persons, who appeared and asserted their respective 
rights against the government itself.^O 

Reply. Where the pleadings are subject to rules 
of general application which preclude a reply to an 
answer w<hich does not contain a counterclaim or as 
to which the court has not directed the service of 
a reply, a reply is improper in registration proceed¬ 
ings where such conditions are not present^i 

<L Demurrer; Motion for Judgment 

Under a provision of the statute permitting persons 
Interested, whether or not named as defendants, to ap¬ 
pear and answer, a demurrer to the application Is not a 
proper pleading. An application for a Judgment on the 
pleadings cannot be sustained at the applicant’s instance 
where the answer raises a material Issue of facts as to 
which evidence must be taken In order to warrant a 
judgment. 

Under a provision of the statute permitting per¬ 
sons interested, whether or not named as defend¬ 
ants, to appear and answer, a demurrer to the ap¬ 
plication is not a proper pleading,®^ although it has 
been held to the contrary, under a statute requiring 
the proceedings to be governed by the rules con¬ 
trolling other actions as far as applicable, that a 
party might demur to the complaint, even though 
he was improperly joined®® The fact that the com¬ 
plaint alleges easements on each side of applicant’s 
property consisting of the right to maintain a par¬ 
ty wall upon a portion of the adjoining property 
does not render it demurrable as uniting a cause 
of action to register the title with causes of action 
to register alleged easements.®4 

Motion for judgment An application for a judg¬ 
ment on the pleadings cannot be sustained at ap¬ 
plicant’s instance where the answer raises a mate¬ 
rial issue of facts as to which evidence must be 
taken in, order to warrant a judgment,®® nor can the 


40. Philippine.—Solis v. De Guzman, 
$8 Philippine 574. 

41. Ga.—Asbury v. McCall, 42 SJE). 
2d 870, 202 Qa. 154. 

42. Oa.—^Manning v. Shninons, 61 S. 
E.2d 150, 207 Ga. 304. 

43. K.C.—^Empire Mfg. Co. v. Spruill, 
86 'S.E. 522, 169 N.C. 618. 

44. Minn.—Brown v. Hagadorn, 138 
M.W. 941, 119 Minn. 491. 

4ft. Minn.—Brown v. Hagadorn, su¬ 
pra. 


43. Philippine.—Dais v. Capiz First 
Instance CL, 51 Philippine 396. 

47. Philippine.—^Dals v. Capiz First 
Instance CL, supra. 

48. Philippine.—^Dals v. Capiz First 
Instance CL, supra. 

49. Philippine.—Dais v. Capiz First 
Instance CL, supra. 

Philippine.—Government v. Hor- 
millosa, 49 Philippine 362. 

61. N.T.—^Barkenthien v. People, 105 

540 


N.Eu 808, 212 N.T. 36, reargrument 
denied 107 N.E. 1034, 213 N.Y. 554. 

52. IlL—^McCrlllis v. Glos, 116 N.R 
224, 276 HI. 617. 

63. N.T.—Duffy v. Shlrden, 124 N.Y. 
S. 529, 139 App.Div. 755. 

64. N.Y.—Duffy v, Shirden, supreu 

66. N.Y.—Partenfelder v. People, 
142 N.Y.S. 916, 157 App.Div. 462, 
affirmed 105 N.E. 675, 211 N.Y. 855. 
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application be sustained as an application for judg¬ 
ment on the answer as frivolous.56 It is within the 
discretion of the court to permit an amended an¬ 
swer to be filed and to deny a motion for judgment 
on the pleadings.57 Where the complaint does not 
definitely state the claim and interest of the state, 
an answer on the part of the attorney general for 
the people den>4ng knowledge or information suffi¬ 
cient to form a belief as to the truth of the allega¬ 
tions in the complaint is sufficient to preclude a 
judgment for plaintiff on the answer.58 

e. Issues, Proof, and Variance 

The Issues in a proceeding for the registration of title 
are created by the application or complaint and the an¬ 
swer or objections of the opponents or defendants in a 
manner analogous to the creation of the Issues in an 
ordinary action. The proofs must establish title In the 
applicant warranting registration In his name, and estab¬ 
lish the material allegations of the application. 

The issues in a proceeding for the registration 
of title are created by the application or complaint 
and the answer or objections of the opponents or 
defendants in a manner analogous to the creation 
of the issues in an ordinary actioii.59 

Matters which must be proved. The proofs must 
establish title in the applicant warranting regis¬ 
tration in his name,®0 even though no opposition 
is offered,and establish the material allegations 
of the application,such as that the land is va¬ 
cant or unoccupied,or that applicant resides 
thereon,®^ or that it is in his possession®^ or in 
the possession of one claiming under him,®® They 


must also establish the identity of the land®^ 
Where applicant is a corporation, in the absence 
of any formal denial, its corporate existence as al¬ 
leged in the application is to be regarded as ad¬ 
mitted and need not be proved.®® Where the in¬ 
terest of defendant is shown by applicant's own 
evidence, it is not necessary for defendant to prove 
it.®9 

Matters which may be proved. Where respond¬ 
ents do not object to the form of the application 
with respect to the statement of the source of peti¬ 
tioner's claim of ownership, any legal evidence in 
support of the general claim of title in fee simple 
is admissible.^® 

§ 17. -Dismissal or Withdrawal of Ap¬ 

plication 

a. Voluntary 

b. Involuntary 

a. Voluntary 

Under a statute providing that an application for 
registration of title to land may be withdrawn at any 
time before final decree, the right to dismiss is without 
prejudice and absolute, subject only to such terms a& 
may be imposed by the court; and under its power to 
impose terms the court cannot impose a condition. 

Under a statute providing that an application for 
registration of title to land may be ^\^thdrawn at 
any time before final decree, the right to dismiss 
is without prejudice and absolute, subject only to 
such terms as may be imposed by the court, 


66. N.T.—'Partenfelder v. People, 
supra. 

58 C.J. p 1101 note 66. 

67- Minn.—^Kuby v. Ryder, 130 N.W. 

1100, 114 Minn. 217. 

68 C.J. p 1101 note 67. 

68. N.T.—Smith v. Martin, 124 N.T. 
S. 1064, 69 Mlsc. 108. 

69. N.T.—Barkenthlen v. People, 105 
N.E. 808, 212 N.Y. 86, reaxgument 
denied 107 N.R 1034, 218 N.T. 664. 

63 C.J. p 1101 note 69. 

Validity of mortarags 

In application to register title to 
land, prayer for relief that court 
find and declare applicant's title or 
''interest in the land'* put in issue 
the v^dlty of second mortgage 
thereon held by nonansweiing de¬ 
fendant, particularly in view of its 
designation in application as a defect 
or cloud on the title.—^In re Rood's 
Estate, 88 N.W.2d 70, 229 Minn. 78. 

60. Ga.—Manning v. Simmons, 61 S. 

E.2d 150, 207 Ga. 304. 

58 O.J. p 1101 note 70. 

One claiming under devisees in 
will, to whom remainder was given 
in default of children of life tenant. 


could not have title regrlstered with¬ 
out proving that life tenant died 
childless.—^Thomasson v. Coleman, 
167 S.E. 879, 176 Ga. 375. 

61. N.T.—Crabbe y. Hardy, 185 N.T. 
S. 119, 77 Misc. 1. 

53 C.J. p 1101 note 71. 

62. Ill.—Schmidt v. Glos, 124 N.E. 
573. 289 Ill. 676—Mihalik v. Glos, 
93 NJB3. 372, 247 Ill. 597. 

63. HI.—Draper v. Tope, 181 N.E. 
407, 348 Ill. 534. 

53 C.J. p 1101 note 78. 

64. HI.-Mihalik v. Glos, 93 N.E. 
372, 247 Ill. 597. 

65. HI.—^Draper v. Tope, 181 N.K 
407, 348 Ill. 534. 

53 C.J. p 1101 note 75. 

66. HI.—Draper v. Tope, supra. 

67. Philippine.—Cruz v. De Leon, 21 
Philippine 199. 

53 C.J. p 1101 note 76. 

66. HL—Gage v. Consumers* Elec¬ 
tric Light Co., 64 N.E. 653, 194 Ill. 
30. 

69. Ill.—Stallings v. Glos, 110 N.E. 
f 915. 271 HI. 201. 
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70. HawalL—^In re Pa Pelekane, 21 

Hawaii 175. 

7L Wash.—^Krutz v. Dodge, 119 P. 

188, 66 Wash. 178, Ann.Cas.l913e 

869. 

Za Minnesota 

(1) It was held that where ap¬ 
plicant In land registration title pro¬ 
ceeding moved to dismiss before en¬ 
try of final decree but defendant had 
established title, court was required 
so to find and thereupon dismiss not 
without prejudice as between appli¬ 
cant and such defendant, but abso¬ 
lutely.—Seeger v. Toung, 149 N.W^ 
735, 127 Minn. 416. 

(2) In a later case expressly over¬ 
ruling case of Seeger v. Toung, su¬ 
pra^ on this point, it was held that 
dismissal must be without prejudice, 
that any findings then made or to be- 
made are not determinative of rights 
of parties, and that court may not, 
where dismissal is sought, determine 
right, title, and interest of defendant 
by creating estoppel based on find- 

: ings with respect to defendant's^ 
right, title, and interest—lApplica- 
tlon of Mitchell, 13 N.W.2d 20, 216 
I Minn. 868. 
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even though defendant may have demanded affirma¬ 
tive relief Such a dismissal leaves the parties 
as though no proceedings had been instituted, and 
it accords to applicant the privilege, if he so pre¬ 
fers, of having his title as it was before the ap¬ 
plication for registration.^^ However, dismissal 
can be asked for as of right by the petitioner only 
where it relates to the entire tract described in the 
petition and, except as it may be provided by 
statute, it would seem that, after the court has 
proceeded with the application, applicant cannot 
enter a special appearance for the purpose of pro¬ 
curing a dismissal on the ground of a defect in 
the verification of the petition.^5 

Under the provision of the statute permitting 
withdrawal “at any time before final decree,** the 
final decree contemplated is that on which a cer¬ 
tificate of title issues or which itself takes the 
place of a certificate of title,and an application 
may be dismissed pending an appeal after a decree 
of confirmation and registration.'^'^ a. petitioner 
may withdraw his petition, although a decree has 
been entered, where such decree is ibeyond the ju¬ 
risdiction of the court and is void.^* Where the 
petitioner has not complied with the terms imposed 
by the court, the petition is not finally withdrawn, 
but on the filing of the withdrawal the right to 
proceed is suspended until the terms have been 
fixed and the time has come for plaintiff to comply 
or not to comply with them.^O Where the petition¬ 
er moves to dismiss his petition without prejudice, 
his motion should be passed on, and disposed of, 
before any further action is taken with respect to 
the petition.®! Where a voluntary dismissal is tak¬ 
en in a land title registration proceeding, no find¬ 
ings are necessary.®^ 


Terms. Under a statute allowing the petitioner 
to dismiss at any time before final decree on sudh 
terms as may be fixed by the court, the court can¬ 
not impose a condition,®® such as a condition bar¬ 
ring a further proceeding at law or in equity as 
to a strip of the land involved,®^ since the word 
“terms** means such a penalty as will save the op¬ 
posing party harmless from pecuniary loss which 
may be satisfied by the payment of a fixed sum of 
money.®® So the court is not authorized to qualify 
or to limit the right to dismiss by creating a bar 
or estoppel on the part of applicant with respect 
to his or defendant*s right, title, or interest in and 
to the land.®® Also, in imposing terms, the court 
cannot require that the petitioner shall waive his 
exceptions so that the existence of a right con¬ 
tended for by a respondent may be established by 
the order allowing the withdrawal.®^ 

Within these limitations, however, the terms to 
■be imposed to save a defendant harmless from loss 
by the institution of the proceeding is within the 
discretion of the trial court.®® The court is not 
restricted to taxable costs,®® but, for example, it 
may require the petitioner to pay the expenses 
of defendants in the matter.®® Where the petition¬ 
er has an absolute right to dismiss, he may complain 
of the imposition of a condition on dismissal, al¬ 
though no prejudice results to him.®! 

Dismissal as to encumbrance. Where, on an ap¬ 
plication for an initial registration of title in which 
tax deeds are sought to be set aside, if the ex¬ 
aminer finds one of the deeds to be void,®® or if it 
is for such a minute fraction of the property as 
not to be in a legal sense a cloud on the title,®® 
but nevertheless reimbursement to defendant is 


72. Minn.—Application of Mitchell, 
supra. 

73. Minn.—Application of Mitchell, 
supra. 

74. Mass.—^Foss v. Atkins, 90 N.B. 
78, 204 Mass. S37. 

75. N.C.—^Moriran v. Beaufort, etc., 
R. Co., ISO S.B. 30. 107 N.C. 568. 

53 C.J. p 1102 note 87. 

76. Majss.—McQuesten v. Common¬ 
wealth, 88 N.B. 1037, 198 Mass. 
172. 

77. Mass.—^McQuesten v. Commonr 
wealth, supra. 

78r Maste.—Foss v. Atkins, 90 N.B. 
78, 204 Mass. 337. 

79.‘ '*^a8^*—^MeQiiesfen v. Oommon- 
yrealOi, 83 N.B. 1037, 198 Mass. 172. 

BOir Mass.—-McQuesten v. Common- 
-w€^th^ supra. 

SJ^'-’Mass.—vi Atkins, 90 N.B, 

78. 204 Mass. 387. 


82. Minn.—Application of Mitchell, 
13 N.W.2d 20, 216 Minn. 368. 

83. Minn.—Ck>Tpus - Jnxls cited in 
Application of Mitchell, 18 N.W. 
2d 20, 24, 216 Minn. 868. 

Wash.—‘Krutz v. Dodgre, 119 F. 188, 
66 Wash. 178, Ann.Cas.l913C 869. 

84. Wash,—Krutz v. Dodgre, supra. 

85. Minn.—Application of Mitchell, 
18 N.W.2d 20. 216 Minn. 368. 

Wash.—Krutz v. Dodgre, 119 P. 188, 
66 Wash. 178, Ann.Cas.l913C 869. 

86. Minn.—Application of Mitchell, 
13 N.W.2d 20, 216 Minn. 368. 

87. Mass.—McQuesten v. Common¬ 
wealth, 83 N.B. 1037, 198 Mass. 172. 

88. Minn.—^Mitchell v. Bcaflle, 17 N. 
W.2d 353, 219 Minn. 224. 

89. Mass.—McQuesten v. Common¬ 
wealth,^ 83 NJB. 1037, 198 Mass. 172, 

Minn.—^Application of MltchpII, 13 

' N.W,2d 20, 216 Minn. 868. 
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96i Mass.—McQuesten v. Common¬ 
wealth, 83 N.B. 1037, 198 Mass. 172. 
Xioss held TULasoextalnahle 
On applicant's dismissal without 
prejudice of land title regristration 
proceeding, refusing an allowance for 
salaries and wages paid to regular 
employees of city and water board 
for time spent in connection with 
preparation trial and subsequent pro¬ 
ceedings before court was not abuse 
of discretion, where court could not 
determine what pecuniary loss city 
and hoard suffered.—Mitchell v, Ba- 
zille, 17 N.W.2d 863, 219‘Minn. 224. ^ 

91. Wash.—Krutz v. Dodge, 119 p, 

188, 66 Wash. 178, Ann.Cas.l913C 
'869. - • '' 

92. m.—Glos v. Murphv, .80 1N.SI 

59, 225 111. 68.., , 

93. Ill.—Foulkes V. Qlo^ Il2 N.B. 

60. 272 HL 364. * ‘ ‘ 
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recommended as a condition of registration of 
the title, the petitioner may dismiss as to such 
deed and take a decree which leaves it outside the 
scope of the proceedings. 

h. Involmitary 

Where the applicant falls to establish a title which is 
entitled to registration, the application should be dis¬ 
missed, but the Judgment of dismissal does not operate 
as a conclusive adjudi^tion as between the applicant 
and the successful opponent, and another proceeding 
may be Instituted for the registration of the same land. 
The mere failure of an objector to registration to produce 
evidence of a particular kind which may be called for 
by the trial Judge is not a ground for a dismissal of his 
opposition. 

Where applicant fails to establish a title which 
is entitled to registration, the application should be 
dismissed.94 Where an applicant for registration 
rests his case on the application and the accom¬ 
panying papers and they do not show that he is 
entitled to have his title registered pursuant to 
the statute, the application should be dismissed on 
a defendant’s motion,^5 and a defendant who has 
appeared and answered without admitting the claim 
of the applicant is entitled to insist on such a 
dismissal.^® Further, on the applicant’s failure to 
establish title, it is the duty of the court to dis¬ 
miss the complaint without regard to -whether any 
of the defendants have appeared.®*^ 

Where the statute requires applicant to file a 
plan of the land and the original muniments oi 
title within his control, the petition may be dis¬ 
missed on the failure of applicant to comply with 
an order requiring the filing thereof,®® but where 
no order has been made a defendant who has an¬ 
swered to the merits is not entitled to a dismissal 
because of the failure to file them.®® In the ap¬ 
plication of a general rule of equitable procedure, 
it has been 'held that the applfcation will not be dis¬ 
missed at jJie close of the petitioner’s case on a 
motion of respohddit unless respondent also rests.^ 

Dismissal withouf prejudice. Whero it appears 
that applicant has but an undivided interest in the 
land in question and that objectors are entitled to 
the remaining undivided interest, the application 


should be dismissed without prejudice to the right 
of the various owners of the imdivided interests 
in the land jointly to present a neiv application for 
registry.2 

Disfnissal of opposition. The mere failure of an 
objector to registration to produce evidence of a 
particular kind wshich may be called for by the 
trial judge is not a ground for a dismissal of his 
opposition,® and if there is other competent evi¬ 
dence w’hich sustains his contention it is the duty 
of the court to render judgment in accordance 
therewith.^ 

Concliisiveness. A judgment dismissing an ap¬ 
plication for the registration of land does not op¬ 
erate as a conclusive adjudication as between ap¬ 
plicant and the successful opponent,® and, as a con¬ 
sequence, applicant, or one deriving title from him, 
may institute another proceeding for the registra¬ 
tion of the same land.® However, this rule does 
not apply under a statute w*herein the court is 
given power to adjudicate the title in favor of an 
adverse claimant.^ 

§ 18. — Evidence 
-a. In general 

b. Presumptions and burden of proof 

c. Admissibility 

d. Weight and sufficiency 

a. In General 

General rules of evidence govern In land registration 
proceedings. 

General rules of evidence, more particularly those 
governing actions in equity, govern in land regis¬ 
tration proceedings.® The same rules for proving 
title aK>ly as in suits for ejectment or statutory 
complaints for land.® 

b« PresumptiLons and Burden of Proof 

One in possession of premises sought to be registered 
Is presumed to hold In good faith In the absence of evi¬ 
dence to the contrary. The burden of proof In regis¬ 
tration proceedings rests on the party having the affirma¬ 
tive of the issue, and generally the burden Is on the 
applicant to show a good and valid title to the property 
in question. 


94. m. —iGUoa V. Cessna, 69 if.E. 634, 

' 207 69—Glos V. Slingmaa, 69 

K:E. 632, 267 HI. 26. 

95. N.T,—DPaxtenfelder v. People, 
105 'N.B. 675, 211 NIT. 855. 

95. N.T.—Partenfelder V. People, 
supra. - ' , , 

97. N.TprBarlj&entbien v. iE^eople, 167 
1034, 213 N.T. ^4. 

53 O.J. p 1102ynpte ^ 

9& Mass.—Welsh v. BriS8r»,> 96 NJS. 


99. Mass.—Welsh v. Briggrfe, supra. 

1. Hawaii.—In re Pa Pelefeane, 21 
Hawaii 175. 

2. Philippine.—Bantiagro 19 

Philippine 145. 

3. Kiilippine.—Cruz v. LiopeZi 19 
Philippine 656. 

. f 

4. Philippine.—Cruz v. ^pra. 

Sk, Pliill^pine.—Hensoji, v. ,J>iregtgr 
of Liands, 37 P^IMIiPpiAe 912. 


6. Philippine.—Henson w Director 
of Liands, supra. 

7. Philippine.—Aquino v. Director 
of liands, 39 Philippine 350. 

8. KUllpplne.—Director of Lands v. 
Homan Catholic Archbhsliop, 41 
-Philippine 120. 

53 C-r. p 1103 note 16. 

9. Ga.—Thomasson v. Coleipatn, if? 

S.E. 379, 176 Ga. 376. 



§ 18 REGISTRATION 

General rules govern presumptions in land reg¬ 
istration proceedings.^^ One in possession of prem¬ 
ises sought to be registered is presumed to hold in 
good faith in the absence of evidence to the con¬ 
trary,but mere record title of marsh and beach 
land not running back to the original grant or pat¬ 
ent raises no presumption of possession.!^ An ap¬ 
plicant who claims title through a foreclosure pro¬ 
ceeding and introduces a decree of foreclosure for 
the sale of the premises in question, a certificate of 
salCy and a master’s deed, in order to show that 
title passed, need not prove that the decree was 
entered on the foreclosure of a trust deed.!^ In ac¬ 
cordance with the general rule in civil actions, the 
burden of proof in registration proceedings rests 
on the party having the affirmative of the issue.!^ 
'Generally the burden is on applicant to show a 
good and valid title to the property in question, 
and this burden remains on him throughout the 
proceeding,!® although this rule does not permit 
a stranger to put applicant on proof of title which 
the real owner may concede.!^ After producing 
'evidence establishing title in himself!® applicant is 
not obliged to establish the invalidity of opposing 
claims to the title,!® but the burden is on the per¬ 
sons asserting sudi claims to establish their va¬ 
lidity.®® However, a party need not prove a title 
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which is shown by the evidence of the adverse par¬ 
ty.®! 

One relying on title derived through a public or 
private sale has the burden of proving the reg¬ 
ularity of the proceedings,®® especially where the 
title is attacked for want of essential requisites,®® 
or for irregularities in the required procedure such 
as constitute an essential vice,®^ in which case 
claimant must prove that the proper requisites have 
been complied with®® or that those found wanting 
are not essential,®® or that irregularities were not 
committed,®? or that those objected to are not such 
as to vitiate the proper procedure.®® In order to 
cast on applicant seeking to register title the bur¬ 
den of proving the genuineness of a deed shown in 
the preliminary report of the examiner, an affi¬ 
davit of forgery must be filed.®® 

c. Admissibility 

Exempt where it is so authorized by statute, an ab- 
stract of title or other secondary evidence, in lieu of 
original documents or records, Is inadmissible on the trial 
or hearing to establish title. 

The admissibility of evidence in proceedings 
for the registration of title, except in so far as 
modified by statute, is governed by the general rules 
of evidence in civil actions.®® In the absence of 


*10. Philippine.—Gabriel v. Bartolo- 
me, 7 Philippine 699. 

11. Philippine.—Gahriel r. Bartolo- 
me, supra. 

12. N.T.—Crabbe v. Hardy, 186 N.T. 

S. 119, 77 Misc. 1. * 

*13. m.— Glos V. Ehrhardt, 79 N.E. 
605, 224 IlL 532. 

14. Mass.—Hughes v. Williams, 118 
N.B. 914, 229 Mass. 467. 

58 C.J. p 1103 note 17. 

SeoifdoiL as res judicata 

In proceeding to register land title, 
'burden was on petitioner to show 
-that decision in another proceeding 
in which petitioner was respondent 
was res judicata by showing that the 
•ownership of the locus was a mate¬ 
rial issue in such other proceeding 
that issue was decided in re¬ 
spondent's favor and that such find¬ 
ing was essential to the decision 
znade and the decide entered.—^Hop¬ 
kins V. Holcombe, 30 N.H.2d 824, 808 
Mass. 54. 

15. Mass.—Hopkins v. Holcombe, 
supra—^McCarthy v. Lane, 16 N.E. 
2d 683, 301 Mass. 125—Sutcliffe v. 
Bums. 1 N.E12d 23, 294 Mass. 126— 
Merry v. Priest, 177 N.E3. 673, 276 
Masa 592. 

:53 C.J. p 1103 note 18. 

18. Masa—Hughes v. Williams, 118 
N.H. 914, 229 Mass. 467. 


17. Mass.—^Harvey v. Sandwich, 162 
N.B. 625, 256 Mass. 879. 

53 C.J. p 1103 note 20. 

18; Ill.—^McMahon v. Rowley, 87 NT. 
E. 66, 238 Ill. 31. 

19. Ill.—Walsh V. Timm, 140 N.E. 
1, 308 lU. 504. 

53 aj. p 1103 note 22. 

20. Mass.—Hantucket v. MitcheU, 170 
N.E, 807. 271 Mass. 62. 

53 C.J. p 1103 note 23. 

Basement 

Although j;>etitioner for registra¬ 
tion of title had burden of proving 
title free from encumbrance, re¬ 
spondents (daiming easement by pre¬ 
scription, and describing its extent 
variously In respondents* answers, 
had burden of proving easement’s 
extent—Merry v. Priest 177 N.E. 
673, 276 Mass. 592. 

21. Ill.—Stallings V. Glos, 110 N.E. 
916, 271 Ill. 20L 

-53 aJ. p 1103 note 24. 

22. Philippine.—Denoga v. Insular 
Government 19 Philippine 26L 

23. Philippine.—Denoga v. Insular 
Government supra. 

24. Philippine.—^Denoga v. Insul^ 
Government supra. 

26. Philippine.—Denogra v. Insular 
Government supra. 

26 . Philippine.—Denoga v. 
Government supra, 
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[27. Philippine.—Denoga v. Insular 
Government supra. 

128. Philippine.—^Denoga v. Insular 
Government supra 

29. Ga—McCall v. Asbury, 9 S.E.2d 
765, 190 Ga 493. 

Witten objections 
Written objections averring that 
deeds shown in preliminary report of 
examiner were forgeries did not 
amount to affidavit of forgery which 
would cast on applicant the burden 
of proving genuineness of such 
deeds, notwithstanding objections 
were verified.—^McCall v. Asbury, su¬ 
pra 

30. Mass.—^Makepeace Bros. v. Town 
of Barnstable, 198 N.E. 922, 292 
Mass. 518. 

Bvldenoe held admissible 

(1) In general.—^Makepeace Bros. 
V. Town of Barnstable, supra—53 C. 
J. p 1104 note 37 [a]. 

(2) Where jiuestion of fact is pre¬ 
sented as to location of grant under 
which defendants claimed, both rec¬ 
ord and parol evidence are permissi¬ 
ble to aid in identification of the 
locus in QUO.—^Perry v. Morgan, 14 
S.B.2d 46, 219 N.C. 377. 

Bvideaoe h41d inadmissible 
Ill.—Sundstrom v. Village of Oak 
Park, 30 N.E.2d 68, 374 HI. 682, 181 
A.L.R. 1465. 

Mass.—Jasper v. Worcester Spinning 


Insular 
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statutory authority, an abstract of title or other 
secondary evidence, in lieu of original documents 
or records, is inadmissible on the trial or hearing 
to establish title.^^ However, abstracts^^ or cer¬ 
tified copies thereof33 may be made admissible by 
statute,34 the terms of which must be fully com¬ 
plied with.35 Under such a statute an abstract or 
other secondary evidence of title is not admissible 
unless a proper foundation for its admission is 
finst laid.86 Abstracts of title signed in the firm 
name®*^ as well as those signed in the individual 
name of the abstracters^ ^ may, by statute, be admis^ 
sible in evidence. 

d. Weight and Snffidency 

In order to entitle one to registration of land, his 
right thereto must be established by a preponderance of 
evidence, and vague and indecisive proof of title Is In¬ 
sufficient to support the application. 

Rules governing the weight and sufficiency of 
evidence in civil actions generally apply to pro¬ 


ceedings for the registration of land titles.^® In 
order to entitle one to registration Ihis right there¬ 
to must be established by a preponderance of evi¬ 
dence.^® Improbable^i and uncorroborated^^ evi¬ 
dence is insufficient. Applicant must show conclu¬ 
sively that he is the lawful owner of the property 
he seeks to register,^® and in order to warrant a de¬ 
cree awarding initial registration of a title it is 
essential that the evidence should be sufficient to 
establish a title in the applicant in fee^^ or good 
as against the world.^® Vague^® and indecisive^'^ 
proof of title is insufficient to support the appli¬ 
cation. 

Applicant must identify and show the location of 
the property in question by a preponderance of 
evidence,^® and it is essential that the documents 
under which applicant claims shall identify the 
premises so that they can be ascertained by the de¬ 
scription.^® Proof of possession and control of 
a disputed piece of land prevails over a plan which 


& Finishing: Co., 64 N.E.2d 89, 318 
Mass. 752. 

53 C.J. p 1104 note 37 [b]. 

31. m.—^Messengrer v. Messengrer, 79 
N.B. 27, 223 Ill. 282. 

N.T.—^Voorhies v. Voorhiea, 120 N. 

T.S. 677, 66 Misc. 78. 

AAdavlt 

In proceedings to register title, af¬ 
fidavit of deceased witness regarding 
ownership of disputed land would be 
competent, if there was evidence to 
show that he stated facts of own 
knowledge.—^Bates v. Town of Cohas- 
set, 182 N.E. 284, 280 Mass. 142. 

32. HI.—^Amundson v. Glos, 110 N. 
E. 914, 271 ni. 209. 

53 aj. p 1104 notes 40, 42 [b]. 

33. Ill.—^Brummel v. Glos, 116 (N’.E. 
216, 278 HI. 552. 

53 C.J. p 1104 note 41. 

34. HI.—Mihalik v, Glos, 93 N.R 
372, 247 Ill. 597—Waugh v, Glos, 
92 N.E. 974, 246 HI. 604, 138 Am. 
S.H. 259. 

53 aJ. p 1104 note 42. 

35. HI.—Harts v. Glos, 111 N.B. 125, 
271 Ill. 376. 

53 C.J. p 1104 note 43. 

36. HI.—Glos V. Cessna, 69 ’NJE, 634, 
207 HI. 69. 

53 C.J. p 1104 iwte 44. 

37. Ill.—Hzesutko v. Hooper, 153 N. 
E. 617, 322 Ill. 519. 

38. Ill<—Rzesutko v. Hooper, supra. 

39. Mass.—Pride v. Monaghan, 184 
N.E. 377, 282 Mass. 63. 

nnding held warranted by evidence 
Masa—Baker v. MUler, 187 N.E. 699, 
284 Mass. 217. 

Minn.—Cloutier v. Charest, 294 H.W. 
457. 208 Minn. 453. 

76 aj.S.—35 


Bights of way i 

Pact that deed to petitioner for] 
regristration of title conveyed prem¬ 
ises subject to existing rights of way 
did not prove their existence or ex¬ 
tent; on the other hand, fact that 
deed to respondents in proceeding to 
register title to land was silent as to 
appurtenant rights of way did not 
prove their nonexistence.—Merry v. 
Priest, 177 N.K 673, 276 Mass. 692. 

40. HI.—^Draper v. Tope. 181 N.E 
407, 348 Ill. 534. 

53 C.J. p 1105 note 49. 

Bvidenoa held sufficient 

(1) To Justify registration. 

Ga.—^Lankford v. Holton, 200 B.B. 
243, 187 Ga. 94. 

Mass.—^Makepeace Bros. v. Town of 
Barnstable, 198 N.E. 922, 292 Mass. 
518. 

53 C.J. p 1105 note 49 [a] (1). 

(2) To establish particular mat¬ 
ters.—In re Eiley, 139 N.W. 361, 120 
Minn. 210, L.RJL1916D 7—63 GJ. p 
1105 note 49 £a] (2)-(5). 

Evidence h^ insufficient 

HI.—^Draper v. Tope, 181 N.E. 407, 
348 HI. 534. 

53 C.J. p 1105 note 49 [b]. 

41. HI.—^Morrison v. Beers. 158 IT.E. 
371, 327 HI. 139. 

48. HI.—Morrison v. Beers, supra. 

43. Philippine.—Verzosa v. Nicolas^ 
29 PhUippine 425. 

44. Philippine.—Maloles v. Director 
of Lands, 25 Philippine 648. 

58 CJ. p 1105 note 53. 

48. HI.—Glos V. Cessna^ 69 NJD. 634, 
207 ni. 69. 

63 C.J. p 1105 note 64. 
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46. Phillippine.—Yerzosa v. Nicolas, 
29 PhUippine 425. 

47. Philippine.—'Yerzosa v. Nicolas, 
supra. 

58 C.J. p 1105 note 56. 

Evidence held sufficient 
To show title in applicant.—Make¬ 
peace Bros. V. Town of Barnstable, 
198 N.E. 922, 292 Mass. 518—53 C.J. 
p 1105 note 56 [a]. 

Evidence held Insuffident 

(1) To show title in applicant.— 
Manila v. Insular Government, 10 
Philippine 327—53 C.J. p 1103 note 
66 Ib] (1). 

(2) To show title in defendant or 
respondent. 

Ga.—^Lankford v. Holton, 24 S.E.2d 
292, 195 Ga. 817. 

Mass.—^Knapp v. Reynolds, 96 N.E 
2d 849. 

48. HI.—Glos V. Grant Bldg., etc.. 
Assoc. 82 (N’.E. 304, 229 Ill. 387. 

53 aJ. p 1106 note 57. 

Clear and oonvindiig evidence 
Where land sought to be regis¬ 
tered is nearly seven times as large 
as that described in applicant's deed, 
evidence to establish natural bounda¬ 
ries must be clear and convincing.— 
Pamintuan v. Insular Government, 3 
PhUippine 512. 

Pinding as to boundary line held sus¬ 
tained by evidence 

Mass.—Baker v. Miller, 187 N.E. 699, 
284 Mass. 217—Gagne v. City of 
Chicopee, 179 N.E. 680, 278 Mass. 
12L 

40m hi.—G los V. Bragdon, 32 NJS. 

224, 229 HI. 223. 

53 C.J. P 1105 note 58. 
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includes it,50 especially where the owner of the 
plan had it drawn at his own instance^l and his own 
documents do not agree with the plan,52 ^ pre¬ 
ponderance of evidence is required to establish 
the acquisition of title by adverse possessions^ 
or adverse po.ssession coupled with the payment of 
taxes.s^ Wnere the occupancy of the premises at 
the time of the application must be proved, proof 
of occupancy within a reasonable time both before 
and after application is sufiSdentSS 

Exominer^s report of title. Under a statute which 
requires that abstracts of title and the searches 
made and used by the ofiidal examiner be filed with 
the certificate of title, they are presun^tive evi¬ 
dence of the original documents and records,^® 
presumptively establishing allegations of fact in 
pleading to which mere denials have been inter¬ 
posed, 57 and applicant may rely on such evidence 
on the trial without other proofs® unless defendant 
should deny the statements of fact and demand that 
the ordinary rules of evidence and proof should 
apply to the matters so controverted, in which case 
applicant would be required to establish such facts 
by common-law proof.® 8 Mere conclusions in an 
examiner’s report not supported by statements of 
fact are not entitled to any weight®® 

§ 19 . --Trial or Hearing 

a. In general 

b. Reference 

c. Findings and conclusions 


a. In General 

The issues In a proceeding to register title are triable 
as those In an ordinary action except as the statute may 
otherwise expressly provide, and a hearing as prescribed 
by statute Is essential. 

The issues in a proceeding to register title are 
triable as those in an ordinary action except as 
the statute may otherwise expressly provide.®^ A 
hearing as prescribed by statute is an essential to 
registration proceedings.®^ 

Reception of evidence. The proceeding may be 
treated as open for full hearing on all the rele¬ 
vant evidence without regard to the rules oi strict 
equity practice, notwithstanding it appears to have 
been set for hearing on respondent's answers.®®^ 
At the time abstracts are offered in evidence ob¬ 
jection to their introduction should be stated briefly* 
and specifically,®^ and the practice of filing a gen¬ 
eral objection and following it with specific and 
numerous written objections long after the evi¬ 
dence has been admitted is not to be approved.®®^ 
After the introduction of evidence by the petition¬ 
er and by the opponent, the petitioner may be al¬ 
lowed to introduce evidence in rebuttal.®® 

Opening and closing. The petitioner, being the 
moving party, has the right to open and close,®7 
notwithstanding the burden of proof on an affirma¬ 
tive claim has shifted to an adversary party.®® 

Continuance. It is within tfie discretion of the 
court to overrule a motion for continuance based 
on the absence of an attorney for the objector 
where he was in attendance on another court and 


50. Philippine.—Perez v. Gonzalez. 
17 Philippine 843. 

51. Philippine.—^Perez v. Gonzalez, 
supra. 

52. Phllippina—Perez v. Gonzalez, 
supra. 

53. N.T.—Jamieson, etc., Co. v. 
Keynolds, 159 N.Y.S. 317, 174 App. 
Dlv. 78. 

53 C.J. p 1105 note 62. 

BTidenoe held suffloieat 

(1) To show adverse possession 
for period required to acquire title. 
Ga.—I^ankford v. Holton, 200 S.H 

243, 187 Ga. 94. 

Mass.—^Mahepeace Bros. v. Town of 
Barnstable, 198 N.B. 922, 292 Mass. 
518. 

(2) In action to register land title 
by plaintiff who claimed title by rea¬ 
son of peven years’ adverse posses¬ 
sion upd^ color of title by virtue of 
se6urilbr deed, C'^idence sustained 
finding that wife of grantor of se¬ 
curity deed was estopped to claim 
presdrlptlve title to land because of 
COhdUOt impli^y admitting title to 


land to be In plaintiff.—Lankford v. 
Holton, 24 S.B,2d 292, 195 Ga. 317. 

54, HI.—Glos V. Mickow, 71 N.®. 
830, 211 Ill. 117. 

53 C.J. p 1106 note 63. 

55. m. —^Morrison v. Beers, 158 NJBJ. 
371. 327 HI. 139. 

53 CJ*. p 1106 note 65. 

Bvldenoe held Insufflofent 
To establish that applicants were, 
at time of filing application for reg¬ 
istration of lard title, in possession 
of parcel claimed by defendants or 
that such parcel was unoccupied.— 
Draper v. Tope, 181 N.BL 407, 348 Ill, 
534—58 C.J. p 1106 note 65 [b]. 

55. N.Y.—Barkenthien v. People, 140 
N.T.S. 100, 155 App.Div. 285, af¬ 
firmed 105 (CT.EL 808, 212 N.Y. 36, 
reargument denied 107 1034, 

218 N.Y. 554. 

67. N.Y.—Jamieson, etc., Co. v. 
Beynolds, 159 N.Y.S. 317, 174 App. 
Dlv. 78. 

58. N.Y.—^Barkenthien v. People, 136 
N.Y.S. 173, affirmed 140 N.Y.S, 100, 
155 App.Div. 285, affinnod IQS N.B. 
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80S, 212 N.Y. 36, reargument denied 
107 N.B. 1034, 213 N.Y. 554. 

69. N.Y.—^Barkenthien v. People, su- 
pra^People v. O’Loughlln, 136 N. 
Y.S. 339. 

pie V. O’Loughlin, 136 N.Y.S. 389. 

6a N.Y.—^Barkenthien v. People, 105 
N.B. 808, 212 OSr.Y. 36. 

58 C.J. p 1106 note 70. 

81. N.Y.—Barkenthien v. People, 107 
N.B. 1034, 218 N.Y. 564. 

62. Philippine.—Government v. Tri- 
no, 50 Philippine 708, 

63. Mass.—Ott V. Hogan, 150 N.B. 
824, 254 Mass. 491. 

64. HL—<3arlson v. Glos, 100 N.B. 
512, 257 HI. 149. 

65. HI.—Carlson v. Glos, suprs— 
BJork V. Glos, 100 NH. 233, 266 

I HI. 447. 

66. Philippine.—Director of Lands 
V. Archbishop of ManUa, 41 Philip^ 
pine 120. 

67. Mass.—Bigelow Carpet Co, v.. 
Wiggln, 95 N.B. 938, 209 Mass. 542. 

68. Mc^s.—^Bigelow Carpet Co. v. 

I Wiggln, supra. 
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had not procured a leave of absence,®® and where, i 
further, the attorney appearing for the objector 
was first employed and the objector did not make 
oath that he could not safely go to trial without 
the services of the absent counsel.'^® 

b. Eeference 

(1) In general 

(2) Hearing before referee or examiner 

(3) Findings and report 

(4) Exceptions and objections to report 

(5) Recommittal 

(6) Judgment on findings 

(1) In General 

The court may. In the exercise of Its general Jurls- 
tllctlon over a registration proceeding, appoint a referee 
•even In the absence of an express authorization In the 
statute, or, where it is so provided by statute, it may 
refer the application to an examiner who is authorized to 
proceed to examine Into the title and to report thereon 
to the court. 

The court may, in the exercise of its general 
jurisdiction over the proceeding, appoint a referee 
even in the absence of an express authorization in 
the statute,7i or it may make such an appoint¬ 
ment under a statute of general application per¬ 
mitting the appointment of a referee when neces¬ 
sary for the information of the court in a special 
proceeding.72 Where it is so provided by statute, 
the application may be referred to an examiner 
who is authorized to proceed to examine into the 
title, and to report thereon to the court.^® Under 
such a statute, where the examiner is merely to 
-examine into the records, and to investigate facts 
stated in the petition, or otherwise brought to his 
Tiotice, he deals with the title as a conveyancer at 
common law deals with a title which he is employed 
to examine but where he is given power to ad¬ 
minister oaths and examine witnesses and at any 
time to apply to the court for directions it has been 
held that he occupies, with reference to the court, a 
position similar to that of a master in chancery.75 
Where, under the statute, the appointment of an 
examiner is discretionary, no prejudice can re- 

69. Ga.—'Manion v. Yarn, 111 
30, 152 Ga. 654. 

7a Ga.—^Manion v. Yarn, au'pra, 

71. Cal.—In re Heed, 226 P. 948, 

204 Cal. 119. 

79. CaL—In re Reed, supra. 

78. Maes.—McQuesten v. Common¬ 
wealth, 88 N.E. 1087, 198 Mass. 

172. 

74. Maes.—^McQuesten y. Common¬ 
wealth, supra. 

75. nh^^PToyer v. Erdman, 150 N. 

E. 657, 320,m. 140. 

53 C.J. P 1107 note 85, 
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suit from the fact that no examiner was appointed 
where the court conducted a full and complete ju¬ 
dicial hearing.^® 

(2) Hearing before Referee or Examiner 

On a hearing before an examiner, the ordinary rules 
of evidence apply, and the applicant should introduce 
his evidence before the examiner on notice to the de¬ 
fendants In such manner that the latter may preserve 
their rights for review by objection thereto. 

On a hearing before an examiner, the ordinary 
rules of evidence apply,and applicant should in¬ 
troduce his evidence before the examiner on notice 
to defendants in such manner that the latter may 
preserve their rights for review by objection there- 
to.78 Ordinarily it is not proper for the examiner 
to make ex parte examinations of abstracts of 
title or records not introduced in evidence before 
him on which to base his report.^® Under some 
provisions, however, the examiner has a right to 
make a personal inspection of the realty and an 
investigation of his own as to the location of the 
property line in dispute.®® 

Where the evidence in proceedings before an 
examiner has not been certified by him, or in¬ 
cluded in, or attached to, any report to the court, 
the transcript of the proceedings is not admissi¬ 
ble in a subsequent proceeding before another ex¬ 
aminer relating to the same title. ®i Wlher^ after 
the case has been closed before the examiner of 
titles, it is reopened on motion of respondents to 
permit them to offer further evidence, it is with¬ 
in the discretion of the trial court to refuse to re¬ 
open the case a second time to introduce evidence 
which respondents have had previous ample oppor¬ 
tunity to procure and introduce.®® 

(3) Findings and Report 

Ordinarily the court Is not bound by the report of 
the examiner who has been appointed to examine into 
the title and to file a written report for the advice of 
the court, and It may require further and additional 
proof; but it will be presumed that the examiner con¬ 
sidered only competent evidence in making his findings 
if the report contains sufficient competent testimony to 
support them. 

Glos v. Holberar* 77 N.E. 80, 220 HL 
167. 

79. IlL—Glos V. Grant Bids;-, etc.. 
Assoc., 82 N.E. 304, 229 HL 387— 
Glos V. Holbergr, 77 NJS. 80, 220 HL 
167. 

sa Oa.^—^Efenrletta Esrleston Mem¬ 
orial Hospital V. Groover, 43 8.E.2d 
246, 202 Ga. 327. 

81. BL—Mnndt v. Glos, 98 iisr.m 49, 
246 Ill. 686. 

I8|2. 111.—^Tobias V. Kaspzyk, 9^ NJOL 
1 J47IU.80. ’■ 


7a 17.3.—Jones v. York County, i 
Neb., C.aA.Neb., 26 P.2d 623. 

77. BL—Glos V. Cessna, 69 N.B;. 634, 
207 Ill. 69. 

58 C.J. p 1107 note 87. 

Bvidenoe keld suAolent to sostaiiL 
a&diiiss 

Oa.—^Bursress v. Simmons, 61 B.E.2d 
410, 207 Ga. 291—Henrietta Egles- 
ton Memorial Hospital v. Groover, 
43 S.E.2d 246, 202 Ga. 327. 

I 

[78- Bl.—Glos V. Graait BMaTn eta, 

I Assoc., $2 N.1, 304, 229 Bl. 387— 
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In the case of an examiner appointed to ex- ] 
amine into the truth of tiie matter set forth in the ' 
application, to search the records, to investigate the 
facts brought to his notice, and to file a written re¬ 
port for the advice of the court, the court is not 
bound by the report of the examiner and may re¬ 
quire further and additional proof.*^ It will be pre¬ 
sumed that the examiner considered only competent 
evidence in making his findings if the report con¬ 
tains sufficient competent testimony to support 
them. Where an examiner dies without mak¬ 
ing or stating any conclusions from the evidence 
or filing the report of the evidence in court, the 
cause may properly be heard on the evidence tak¬ 
en before the examiner with liberty to the parties 
to offer other evidence if they see fit^^ Where 
the report of an examiner is before the court prior 
to his death but is not approved, it may be approved 
after his death if its conclusions are supported by 
the evidence returned with the transcript of the 
report^® 

Report of evidence to court Although the stat¬ 
ute does not require that the examiner shall report 
to the court more than the substance of the evi¬ 
dence submitted to him except on the request of 
some party to the proceeding or by direction of 
the court, he should so far report the evidence as 
to show its introduction before him and that the 
proper foundation was laid for the introduction of 
any secondary evidence admitted.®^ 

Findings. A finding, by an examiner, of pos¬ 
session under a deed for a specified period is one 
of fact and not of law,®® A finding that plaintiff 
has had record title from a certain date *'as ap¬ 
pears by the documentary evidence herein” is a 
conclusion of law and not a finding of fact.®® A 
finding by the examiner as a fact that a deed was 


I a deed of bargain and sale and not a loan deed 
' necessarily amounts to a finding that under all the 
evidence the deed in question was a deed of bar¬ 
gain and sale and not a security deed.®® 

(4) Exceptions and Objections to Report 

An objection to the report of the examiner Is In the 
nature of a special demurrer and should point out the 
grounds of objection with clearness and certainty. Under 
the provisions of some statutes, exceptions to the exam¬ 
iner's report must follow the procedure prevailing as to 
auditor's reports in equity. 

An objection to the report of the examiner is 
in the nature of a special demurrer and should 
point out the grounds of objection with clearness 
and certainty.®! By express provision of the stat¬ 
ute in some jurisdictions, exceptions to the exam¬ 
iner’s report must follow the procedure prevail¬ 
ing as to auditor’s reports in equity.®^ Under this 
practice, where the exceptions involve the con¬ 
sideration of evidence, the excepting parties must 
set forth in connection with each exception the 
evidence necessary to be considered,®® or attach 
it as an exhibit,®^ or point out where it is to be 
found in the brief of evidence filed by the exam¬ 
iner;®® a failure to do so is sufficient reason for 
dismissing or disapproving exceptions of fact or 
law,®® and a general exception not clearly and 
distinctly specif)ring the errors complained of is 
insuffident®*^ 

An objection that the examiner has not consid¬ 
ered and made specific findings®® or that he has 
made erroneous findings on certain phases of the 
evidence®® should be made by exception. An ex¬ 
ception of law to the examiner’s report should be 
sustained where it appears that the examiner was 
disqualified to act in the matter by reason of re¬ 
lationship or prior employment! The parties are 
bound by findings of the examiner to which no ex- 


83. Minn,—Dewey v. Kimball, 95 N. 
W. 317, 896, 96 N.W. 704, 89 Minn. 
454. 

53 C.J. p 1107 note 92. 

84. lU.—McMahon v. Rowley, 87 N. 
E. 66, 238 Ill. 31. 

Bellanoe on preliminary report 
Under provision In land registra¬ 
tion act that preliminary report of ex¬ 
aminer shall be prlma fade evidence 
of contents thereof, applicant seek¬ 
ing to register title under such act 
could rely on what was shown in pre¬ 
liminary report containing abstract 
of title "as shown by the public rec¬ 
ords and so fkr as obtainable Arom 
other trustworthy sources,” without 
bitroducing In evidence the convey¬ 
ances spedlied in report—McCall v. 
Asbury. 9 S.EL2d 765, 190 Ga. 498. 
BS. ill.—Amundson v. Glos, 110 NM, 
914, 271 HL 209. 


86. Ill.—McMahon v. Rowley, 87 N, 
E. 66, 238 Ul. 31. 

87. Ill,—Glos V. Holberg, 77 N.B. 80, 
220 IlL 167. 

53 C.J. P 1107 note 96. 

88. Smith v. Floyd County 
Board of Education, 149 S.E. 136, 
168 Ga. 765. 

89. N.T.—Jamieson, etc., Co. v. 
Reynolds, 164 N-.T.S. 836, 169 App. 
Dlv. 107. 

90. Ga—Manlon v. Vam, 111 S.E. 
30, 152 Ga 654. 

91. IlL—Glos V. Hoban, 72 N.B. 1, 

212 HI. 222. 

58 C.J. p 1107 note 1. 

99. Ga—McCaw v. Kelson, 147 S.E. 

364, 168 Ga 202. 

53 C.J. P 1107 note 2. 

,93. Ga—Davis v. Vam Turpentine, 
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eta, Co., 14$ S.B. 468, 1$7 Oa. $90— 
Bird V. South Georgia Industrial 
Co., 104 S.B. 232, 150 Ga 420. 

94. Ga—^Blrd v. South Georgia In¬ 
dustrial Co., supra 

95. Ga—^Blrd v. South Georgia In¬ 
dustrial Co., supra 

96- Ga—Davis v. Vam Turpentine, 
etc., Co., 146 S.E. 458, 167 Ga 690 
—^Manlon v. Vam, 111 S.B. 30, 152 
Ga 654. 

97. Ga—^Bird v. South Georgia In¬ 
dustrial Co., 104 S.E1 232, 150 Ga 
420. 

98. Ga—Manlon v. Vam, 111 S.E. 
80, 162 Ga 654. 

99. Ga—Manlon v. Vam, supra 

1. Ga—^Burgess v. Simmons, 12 S.B. 
2d 823, 191 Ga 822. 
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ception was taken.* So, where a finding of the 
examiner that the evidence did not disclose that the 
objectors had any interest in the land was not ex¬ 
cepted to, the finding became binding on all par¬ 
ties to the litigation.* 

Jury trial. Under the provision of some statutes, 
where the petitioner or any contestant demands 
a trial by jury on any issue of fact arising on ex¬ 
ceptions to the examiner’s report, the court should 
cause it to be referred to a jury.^ The duty under 
such a statute is mandatory.* There is no issue to 
be siibmitted to a jury in the absence of a proper 
exception to the finding of fact by the examiner.* 
The waiver of trial by jury on any issue of fact 
arising on exceptions to the examiner’s report in 
a land registration case does not authorize the judge 
to do more than pass on exceptions to the report of 
the examiner and does not carry consent for him 
to act as a trier for the purpose of making new 
findings.7 

(5) Recommittal 

Under a statute providing that an examiner's report 
may be recommitted In a like manner as an auditor's re¬ 
port may be recommitted In equity cases, any party In 
Interest may move to recommft the report for Indeflnlte- 
ness, lack of fullness, or similar causes. 

Under a statute providing that an examiner’s 
report may be recommitted in a like manner as an 
auditor’s report may be recommitted in equity 
cases, any party in interest may move to recommit 
the report* for indefiniteness,* lack of fullness,^® 
failure properly to separate and classify the find¬ 
ings of law and fact,ii or similar causes.^* A mo¬ 
tion to recommit cannot be based on the ground 
that an examiner has not made specific findings 
on portions of the evidence throwing light on the 
questions in issued* or that he made erroneous find¬ 
ings on certain phases of the evidence.!^ A motion 
to recommit to enable the iparty to submit a rec¬ 
ord to the examiner is properly denied where there 
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is no showing as to why the matter had not been 
submitted on the original hearing,^* and more par¬ 
ticularly where the matter has become immaterial.^® 
Where an examiner has refused to permit certain 
evidence to be given and the matter has been re- 
referred to another examiner to enable such evi¬ 
dence to be taken, the findings may be based on the 
reports of both examiners.^^ 

(6) Judgment on Findings 

Under a statute providing that an Issue raised In the 
proceeding may be tried by the court or a referee. If 
the issues have been referred to a referee to hear and 
determine, Judgment may be entered on his decision. 

Where the statute expressly provides that an 
issue raised in the proceeding may be tried by the 
court or a referee, if the issues have been referred 
to a referee to hear and determine, judgment may 
be entered on his decision.^® Where the referee’s 
report contained a recommendation that a stay 
be gpranted for a specified time so that applicant 
might file objections to the entry of any order based 
on the report, and a copy of the r^rt was served 
on applicant’s counsel, but no objections were filed, 
applicant has been held not entitled to notice of 
an application for the entry of a decree xnade later 
than the specified time after service of the report^* 

c. Findings andl Oondnsions 

Where issue Is Joined In proceedings for registration 
of title, findings of fact and conclusions of law should 
be made as in ordinary actions. A general finding for 
the petitioner or against the petitioner Imports a find¬ 
ing of all subsidiary facts essential to that result as far 
as permissible on the evidence. A conclusion of law must 
have a basts in the facts found expressly or by proper In¬ 
ference. 

Although the statute makes no express provi¬ 
sion therefor, where issue is joined in proceedings 
for registration of title, findings of fact and con¬ 
clusions of law should be made as in ordinary ac¬ 
tions.*® It is within the power of trial judges to 


a. Ga.—Bursress v. Simmons, 61 S.I2. 
2d 410, 207 Ga. 291. 

a Ga.—^AfeCook v. Council, 43 S.E,2d 
817, 202 Ga. 818—Asbury v. McCWl, 
42 SJBI.2d 870, 202 Ga. 154. 

4. N.C.—Perry v. Morgan, 14 S.H.2d 
46, 219 N.C. 877. 

BvldeiLoe beld snfllolent 
To warrant submission of issue to 
Jury.—^Perry v. Morgan, 14 S.E.2d 
46. 219 N.C. 877. 

a Ga.—Gaunders v. Staten, 108 S.E. 
797, 152 Ga. 142—Crowell v. Akin. 
108 S.B. 791, 152 Ga. 126, 19 A.L.B. 
51. 

a Ga.—Davis v. Varn Turpentine, 
etc., Co., 146 S.E. 458, 167 Ga. 690. 


▼ague, Indeflidte aad imoeartain. ex- 

Cf^tlOB. 

Where exception was vague, indef¬ 
inite and uncertain it presented no is¬ 
sue of fact for Jury.—^Burgess v. Sim¬ 
mons, 61 iS.lL2d 410, 207 Ga. 291. 

7. Ga.—^Holton v. Lankford, 6 SJ3. 

2d 304, 189 Ga. 506. 
a Ga.—^BCanion v. Vam, 111 S.E. 
80, 152 Ga. 654. 

a Ga.—Manion ▼. Vam, supra, 
la Ga.—Manion v. Yam, supra. 

11. Ga.—^Manion v. Yam, supra. 

12. Ga.—Manion v. Yam, supra, 
la Ga.—^Manion v. Yam, supra. 

14. Ga.—Manion v. Yam, supra. 
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la Ga.—^Bird v. South Georgia In¬ 
dustrial Co., 104 S.E. 328, 150 Ga. 
420. 

58 aJ. p 1108 note 20. 

la Ga.—Bird v. South Georgia In¬ 
dustrial Co., supra. 

58 C.J. p 1108 note 21. 

17. HI.—McMahon v. Rowley, 87 N. 

E. 66, 238 HL 31. 

53 C.J. P 1108 note 22. 

I la N.T.—Jamieson, eta, Co. v. 
Reynolds, 154 N.Y.S. 836, 169 App. 
Div. 107. 

19. Minn.—Perch v. Hiller, 295 N.W. 
504, 269 Minn. 124. 

go. Minn.—Kuby v. Ryder, 130 N.W. 
1110, 114 Minn. 217—Owsley v. 
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make finding’s of fact, and sudi findings will not 
be stricken from the record on motion.2i The court 
on the entire evidence before it may find con¬ 
trary to the examiner’s report.22 A general find¬ 
ing for the petitioner's or against the petitioners^ 
imports a finding of all subsidiary facts essential 
to that result as far as permissible on the evidence. 
An order for registration,S5 or dismissing a peti¬ 
tion for registration,S6 imports a finding of all of 
the subsidiary facts necessary to uphold it and 
consistent with the express finding made. A con¬ 
clusion of law must have a basis in the facts found 
expressly or by proper inference.^? The facts es¬ 
tablishing plaintifFs claim must appear in the find¬ 
ings or in the uncontroverted allegations of the 

complaint.28 

I 20. - Decree or Order and Relief 

Granted 

a. Scope and extent of determination in 

general 

b. Relief granted 

c. Form and contents 

d. G>nformity to application 

e. Entry 

f. Construction 

g. Amendment or correction 

h. Opening or vacating 

L Conclusiveness 

j. Collateral attack 

k. Cancellation or setting aside in equity 


a. Scope and Extent of Determination in Gen¬ 
eral 

The principle through which courts of equity, once 
obtaining Jurisdiction of a given subject matter, will ad¬ 
minister complete relief in the premises is applicable in 
proceedings to register title to land, and the court may 
ascertain and declare the true state of the title in fee 
to the property, and by proper decree definitely fix, es¬ 
tablish, and declare the rights and interests of all inter¬ 
ested persons; but the court has no authority to make 
any declaration of rights not connected with the regis¬ 
tration of the property applied for. 

The principle through which courts of equity, 
once obtaining jurisdiction of a given subject mat¬ 
ter, will administer complete relief in the prem¬ 
ises is applicable in proceedings to register title to 
laiid.29 The true state of the title in fee to the 
property should be ascertained and declared.^® Un¬ 
der the provisions of the statutes governing such 
proceedings the court is authorized to determine all 
controversies with respect to the title to the prop- 
erty,8i both legal and equitable,and by proper 
decree definitely to fix, establish, and declare the 
rights and interests of all interested persons,^^ 
as to all or any part of the land involved.®^ 

The court may determine the existence and va¬ 
lidity of all claims, liens, or encumbrances,^^ and, 
where the application for registration contains a 
request therefor, may determine the boundaries of 
a highway which is claimed to be located on the 
property.3^ The court may also determine whether 
the omission of a testator, under whom the peti¬ 
tioner claims title by devise, to provide for his 


Johnson, 103 N.W. 908, 95 lilinn. 
168. 

ConditioiL to xegistratloii 
Under the land regristratlon act 
there can be no re^rlstratlon without 
findlngrs of fact ip favor of the party 
whose title is registered.—Holton v. 
l 4 ankford, 6 S.E.2d 304, 189 Ga. 506. 

Signifleaiice of words in written in¬ 
struments presented for construction 
in proceeding to register title to land 
must be considered in view of time 
and circumstances in which used.— 
Hill V. Taylor, 4 N.B.2d 1008, 296 
2£ass. 107. 

PInding held supported by subsidiary 
facts found 

Mass.—^U. S. Leather Co. v. City of 
Lynn, 199 N.m 813, 293 Mass. 14. 

2L HawaiL—^In re Lewers, 19 Ha¬ 
waii 334. 

83. Mass.—Gagne v. City of Chlco- 
X>ee, 179 680, 278 Mass. 12L 

88. Mass.—Hill v. Taylor, 4 NJP.2d 
1008, 296 Masa 107—U. & Leather 
Co. V. City of Lynn, 199 N.m 313. 
293 Mass. 14. 

Maas.-^IIrickson v. Ames, 163 N. 
Ii.’70, 264 Mass. 486. 


25. Mass.—^Prentiss v. Gloucester, 
127 N.E. 706, 236 Mass. 36. 

26. Masa—Murphy v. Hanright, 130 
N.B. 204, 238 Mass. 200. 

27. N.T.—Jamieson, etc., Co. v. 

Reynolds, 154 N.T.S. 836, 169 App. 
Div. 107. 

Support by referee’s findings 

In application to have registered 
the title to two lots, conclusion of 
trial court that applicant had no title 
to, or interest in, the lots was sus¬ 
tained by referee's findings.—Perch 
V. Hiller, 295 H.W. 504, 209 Minn. 124. 

28. H.Y.—Jamieson, etc., Co. v. 

Reynolds, 154 H.T.S. 836, 169 App. 
Div. 107. 

29. Cal.—Prances Inv. Co. v. Imperi¬ 
al County Super. Ct., 208 P. 105,189 
Cal. 107. 

Or.—^Lewis v. Chamberlain, 139 P. 
571, 69 Or. 476. 

80. Ill.—Glos V. Kingman, 69 NJB. 

682, 207 Ill. 26. 

Tenanoy in common 
In proceedings by plaintiff under 
the Torrens Act to register title, a 
decree of registration in the name of 
j plaintiff, free from claims by defend- 
I ant, was error where it is shown that 
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defendant was a tenant in common.— 
Scott V. Brown, 206 P. 572, 71 Colo. 
275. 

81. Mass.—Johnson v. Rosengard, 
12 N.B.2d 825. 299 Mass. 375. 

53 C.J. p 1108 note 35. 

32. Hawaii.—Atcherley v. Lewers, 
18 Hawaii 625. 

33. Neb.—Drake v. Fraser, 179 N.W. 
393, 105 Neb. 162, 11 A.L.R. 766. 

53 C.J. p 1109 note 37. 

34. N.T.—Meighan v. Rohe, 110 N.' 
B. 166, 216 N.T. 677. 

53 C.J. p 1109 note 38. 

35. Mass.—Johnson v. Rosengard, 
12 N.B.2d 826, 299 Mass. 375. 

53 C.J. p 1109 note 39. 

Spedfio performaaoe 
An equitable interest to have spe¬ 
cific performance with respect to land 
involved may be adjudicated on a 
petition for registration of title to 
land.—Wareham Sav. Bank v. Part¬ 
ridge, 56 N.B.2d 867, 317 Mass. 83-^ 
Johnson v. Rosengard, 12>NJB1.2d 825, 
299 Mass. 375. 

36. Mass.—Woburn First Nat Bank 
V. Wobtum, 78 N.B. 807, 192 Mass. 
220 , 
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children in his will, was intentional 37 However, 
the jurisdiction of the court does not extend fur¬ 
ther than to declare the true state of the title,38 
and it has no authority to make any declaration of 
rights not connected with the registration of the 
property applied for.39 The court has no author¬ 
ity to determine whether a special attachment is a 
just lien on the land which ought finally to he sus- 
tained^o or whether or not the actions on which 
attachments had been made were \vell grounded.^^ 

b* Relief Granted 

(1) In general 

(2) Award of possession 

(3) Restoration of lost deed 

(4) Declaration or removal of cloud on 

title 

(5) Relief to defendant 
(1) In General 

Where title to land Is established In a proceeding 
brought for such purpose, the decree settles and declares 
such title and orders It to be recorded, and, under some 
statutes, the court may properly order registration sub¬ 
ject to outstanding estates, liens, or claims, but the fore¬ 
closure of a lien may not be ordered. The rule In or¬ 
dinary civil actions governing the relief which may be 
granted against a nonanswering defendant Is applicable 
to title registration proceedings. 

Where title to land is established in a proceeding 
brought for such purpose, the decree settles and 
declares such title^^ ^nd orders it to be recorded.^^ 
Where the statute authorizes an award for the 
claimants as to property, title to which is not con¬ 
tested, a court has no power to decree a lot as not 
contested when it is contested^^ or to proceed to 
adjudication without giving the opposing parties 
an opportunity to be heard.^3 jt has been held that 
the court may order judgment of registration as 
to a part of the land while denying relief as to an¬ 
other part;43 but there is also authority to the con- 
trary.^7 Where the ownership and possession of 


§ 2( 

land claimed by applicants are fully proved, anc 
the property identified according to law, leaving 
only the question of the true area to be determined 
the court may order registration subject to a sur¬ 
vey to determine such true area.^3 Where there 
is a shortage of land in the block of which the plol 
in question in the proceeding is a part, the couri 
is authorized to distribute the shortage among the 
lot owners in the block made parties to the pro- 
ceeding.43 The court may properly order an ac¬ 
counting between the parties.®® 

Relief against nonanswering defendant The rule 
in ordinary civil actions governing the relief whici 
may be granted against a nonanswering defendani 
is applicable to title registration proceedings.®^ Ac¬ 
cordingly, in a judgment by default, plaintiffs re¬ 
lief is strictly limited in nature and degree to thai 
specifically demanded in the complaint or the 
application, regardless of whether other and greatei 
relief might be justified by the allegations anc 
proofs.®^ 

Registration subject to outstanding estates, liens 
or claims. Under some statutes the court ma} 
properly order registration subject to outstanding 
estates, liens, or claims.®® 

Foreclosure of liens. Although the court may un¬ 
der some statutes determine the existence, validity, 
and privity of liens or conflicting claims, a lien can¬ 
not be foreclosed-®^ 

Where title not entitled to registry. In a pro¬ 
ceeding to register title to land, where applicant 
fails to establish a title which is entitled to regis¬ 
tration the application should be dismissed, as dis¬ 
cussed supra § 17, and such applicant is not entitled 
to a decree finding that the adverse claimants have 
no title®® or to a decree to remove defendant’s 
claims as clouds on such prima facie title as he may 
be able to show.®® 


37- Mass.—Woodvlne v. Deaii, 79 N. 

-El. 882,194 Mass. 40. 

88. Mass.—Sederqulst t. Brown, 114 
KB. 365, 225 Mass. 217. 

53 aj. p 1109 note 42. 

39. Philippine.*—Bstiva v. Alvero, 37 
j Philippine 497. 

40. Mass.—Sederqufst v. Brown, 114 
N.B. 365, 225 Mass. 217. 

53 CJ* P 1109 note 44. 

41. Mass.—Sedergnist v. Browi^ su¬ 
pra. 

42. V. Elngman, 69 KB. 
632, 207 m. 26. 

43. Cal—^Robinson v. Kerrigan, 90 
^ P. 139. 151 C^i],,40, 121 Ain.S.R. 90. 
ZZ C.J. p 1109 note 47.,, 


44. Philippine.—C^vernment v. Tri- 
no, 50 Philippine 708. 

45. Philippine.—Government v. Tri- 
no, supra. 

46. Ill.—Glos V. Holberg’, 77 KB. 
80, 220 Ill. 167. 

KY.—Melghan v. Rowe, 110 KB. 165, 
216 KY. 677. 

Registration of part of land for de¬ 
fendant see infra subdivision b (5) 
of this section. 

47. Va.—American Kat. Bank v. 
Chapin, 107 S.B. 636, 130 Va. 1, 17 
A.L.R. 304. 

53 OJ. p 1109 note 52. 

48. Philippine.—Romero v. Director 
of Lands, 20 Philippine 119. • 

63 C.J. P 1109 note 63. 
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A. HL—Balzer v. Pyles, 183 KBL 
215, 350 Ill. 344. 

50. Ill.—Donnelly v. Dumanowskl, 
160 KB. 759, 329 Ill. 482. 

51. Minn.—^In re Rood's Bstate, 38 
KW.2d 70, 229 Minn. 73. 

52. Minn.—In re Rood's Estate, su¬ 
pra. 

63. In re Bangle, 201 P. 968, 

54 CaLApp. 415. 

68 aj. p 1110 note 56. 

54. Minm^Reed v. Siddall, 102 K 
W. 453, 94 Minn, 216. 

55. UL—Glos V. Kingman, 69 KH 
632, 207 111. 26. 

56. Ill.—Glos V. Cessna, 69 KBL 684, 
.207 m. 69—Glos V. Kingman. 69 K 

: B. 632, 207 Ill. 26. 
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(2) Award of Possession 

The court may properly adjudge the petitioner en¬ 
titled to immediate possession of the land and award a 
writ of possession therefor under the terms of some stat¬ 
utes, or apart from statute, where, by reason of the is¬ 
sues made by the pleadings, the proceeding Is In sub¬ 
stance and effect one to quiet title to land; and In a 
proper case the court may decree the issuance of a writ 
of assistance to put the petitioner In possession. 

Where, by reason of the issues made by the pleaid- 
ings, the proceeding is in substance and effect one 
to quiet title to land, the court may properly ad¬ 
judge petitioner entitled to immediate possession 
of the land57 and may award a writ of possession 
therefor.58 Under the provisions of some stat¬ 
utes, any time after the registration of land is de¬ 
creed in favor of applicant, he,®8 as well as any 
subsequent purchaser,®® is entitled to a writ of 
possession, but a successor in the interest of ap¬ 
plicant is not entitled to a writ of possession where 
suoh writ has previously been issued in favor of 
applicant.®! Under such statutory provisions ap¬ 
plicant's interests may be protected by the issuance 
of a writ of possession in his favor after rendition 
of a decree confirming his title, but before there 
is a final decree of registration.®^ The writ of pos¬ 
session under these statutes may be issued not only 
against defendants who appear in the proceedings 
and answer, but also against those who, having 
been served with process, fail to appear.®® 

Writ of assistance. In a proceeding to register ti¬ 
tle to land the court may properly decree the is¬ 
suance of a writ of assistance to put petitioner in 
possession.®^ 

(3) Restoration of Lost Deed 

The court may order the restoration of a lost deed 
where such deed Is the basis of the title or interest, legal 
or equitable, of one of the parties to the proceeding in 
the property sought to be registered. 

A statutory provision giving the court, in a pro¬ 
ceeding to register title to land, power to decree in 
whom the title to, or any interest in, the land is 
vested, whether in applicant or any other person, 
and to make all orders, judgments, and decrees 
necessary to establish title in the property, and 
to remove clouds on title, in addition to the gen- 

57. Cal.—In re Scott. 187 P. 9, 182 
Cal. 88. 

58 CJr. p 1110 note 59. 

68. Cal.—In re Scott, supra. 

58. Philippine.—^Slanlapas r. Irlor- 
ente. 48 Philippine 298. 

58 GLJ. p 1110 note 62. 

60. Philippine.—^Alanlapas v. lilor- 
ente. supra. 

81. Philippine.—^Tuson v. Diaz. 42 
Philippine 22. 


cral powers of a court of chancery, is sufl&ciently 
broad to authorize the court to order the restora¬ 
tion of a lost deed where such deed is the basis 
of the title or interest, legal or equitable, of one of 
the parties to the proceeding, in the property sought 
to be registered;®® and the court may direct a mas¬ 
ter in chancery to execute a deed based on the cer¬ 
tificate of purchase at a foreclosure sale even after 
the expiration of five years from the expiration of 
the period of redemption.®® 

(4) Declaration or Removal of Qoud on 

Title 

Under some statutory provisions an apparent cloud 
on the title to the real estate may be removed; but a 
valid Hen or legal claim cannot be extinguished or de¬ 
stroyed in this manner. 

Under some statutory provisions an apparent 
cloud on the title to the real estate may be re¬ 
moved;®*^ but a valid lien or legal claim to such 
real estate cannot be extinguished or destroyed in 
this manner.®® The court may order title to be 
quieted even w»here the interests of minors are 
involved.®® Where applicant establishes a title en¬ 
titled to registration, he is not only entitled to a 
decree to that effect, but he may also have the 
claims of others who are defendants decreed to be 
but clouds on his title.^® However, where appli¬ 
cant fails to establish a title in himself sufficient 
for registration, he is not entitled to a decree to 
remove defendant's claims as clouds on title on a 
mere prima facie showing of ownership in himself, 
as discussed supra subdivision b (1) of this sec¬ 
tion. 

(5) Relief to Defendant 

(a) In general 

(b) Reimbursement for taxes or other 
payments 

(a) In General 

Where the statute makes no provision for affirmative 
relief in favor of those who have been made defendants 
In cases where the applicant fails to show a title which 
may be registered, the court ordinarily has no power to 
award the defendant relief In the form of a decree de¬ 
termining his ownership In any part of the land; but In 
some jurisdictions such relief may be granted under a 
cross bill or cross petition setting up the title to the 


82. Philippine.—^Director of Lands 
V. Tariac First Instance Ct.. 51 
Philippine 805. 

58 aj. p 1110 note 65. 

63. Philippine.—Pasay Estate Co. v. 
Del Hosario, 11 Philippine 891. 

64. UL—Donnelly v. Dumanowski. 
160 N.E. 759, 829 IXL 482. 

65. Ill.—Wyman v. Hageman, 148 N. 
^ E. 852, 818 lU. 64. 


66. Ill.—Wyman v. Hageman, supra. 

67. N’.T.—Gherman v. People, 164 N. 
Y.S. 484, 169 App.Div. 17. 

68. N.Y.—Sherman v. People, supra. 

69. Colo.—White v. Ainsworth, 168 
P. 959, 62 Colo. 518, AQnXSa8.1918C 
179. 

70. ni.— <1108 V. Kingman, 69 K.E. 
682, 207 m. 26. 
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land Involved, or even where the defendant's pleading 
contains no prayer or demand for such relief. 

Where the statutes providing proceedings to 
regi-ster land titles make no provision for affirm¬ 
ative relief in favor of those who have been made 
defendants in cases where applicant fails to show 
a title which may be registered, the court ordinari¬ 
ly has no power to award defendant relief in the 
form of a decree determining his ownership in any 
part of the land.'^i In other words, where au¬ 
thority in this respect is not conferred by any 
statute, the court has no power to order registra¬ 
tion of title in anyone other than applicant^^ 
or to register title to a moiety in favor of one 
or the other of conflicting claimants who answer 
claimant’s petition ;73 and in such cases the only 
way for respondent to obtain affirmative relief is 
to become an applicant.*^^ 

In some jurisdictions, however, under a cross 
bill or cross petition setting up the title to the 
land involved in the original bill or petition, the 
court may properly order affirmative relief for a 
defendant,^® and it may properly order the title 
to be registered in favor of a defendant*^® Further, 
under the theory that a court of equity, once hav¬ 
ing obtained jurisdiction, will administer complete 
relief it has been held that, where title is shown 
in a defendant, he is entitled to a decree to that 
effect and to have his title registered,although 
his pleading contains no prayer or demand for such 
relief.73 Where a defendant by his answer sets 
up a claim of title to the property in question and 
prays for judgment, but offers no proof in sup¬ 
port of his claim, he is not entitled to the affirm¬ 
ative relief prayed for.73 

In a cadastral proceeding a court has no power 
to decree a lot to a defendant dted, but who has 
put in no claim to it.*® In such proceedings, un¬ 
der an opposition claiming an undefined portion 


of a certain lot, a court has no jurisdiction to 
make an award of the whole lot®! 

(b) Reimbursement for Taxes or Other Pay¬ 
ments 

Where the tiecree ordering registration also seta 
aside a tax deed of an adverse claimant. It should require 
the applicant to reimburse him for the amount paid In 
purchasing the land at the tax sale and for subsequent 
taxes paid. 

In a proceeding to register title to land, where 
the decree ordering registration also sets aside 
a tax deed of an adverse claimant, it should require 
applicant to reimburse him for the amount paid 
in purchasing the land at the tax-sale and for sub¬ 
sequent taxes paid,32 and, where it appears that 
such holder of a tax deed has given a deed of trust 
to secure an indebtedness, the court may properly 
determine whether there are legal holders of valid 
and binding notes who are entitled to the funds 
as assignees under the trust deed.33 The decree 
should make the reimbursement a condition pre¬ 
cedent to registration and not only to setting aside 
the tax deed;®^ and it is improper to enter a de¬ 
cree ordering registration forthwith, and merely 
setting aside the tax deed on condition of reim¬ 
bursement of defendant within a specified time, 
since during this time petitioner might transfer 
the property to the injury of defendant®® 

A party is not entitled to such reimbursement 
where he is merely the holder of certificates of 
tax sales on which the statutory time for the ex¬ 
ecution of a deed has expired®® Also, a party is 
not entitled to reimbursement for taxes paid on a 
portion of a lot where petitioner seeks registration 
of the title to a different portion, and it is not nec¬ 
essary to set aside a tax deed to the unclaimed por- 
tion.®7 Where defendant claimed to have a tax 
deed on the property, but failed to offer any testi¬ 
mony as to the amotmt of taxes paid, although g^v- 


71- Mass.—Hopkins v. Holcombe, 30 
N.m2d 824, 308 Mass. 54. 

As iaoULent of registratLon 
Where title is registered, court 
should as incident of registration de¬ 
termine defendant's right, title, and 
interest, but otherwise court has no 
power to grant defendant affirmative 
relief.—Application of Mitchell, 18 
N.W.2d 20, 216 Minn. 368. 

7a. Philippine.—Tecson v. Domini- 
eos, 19 Philippine 79. 

53 C.J. p 1111 note 80. 

73. Hawaii.—^In xe Bosenbledt, 24 
Hawaii 298. 

53 C. J. p 1111 note 81. 

7A Mass.—Foss v. Atkins, 90* NJS. 

578, 204 Mass. 337. 

53 aj. p 1111 note 83. 


75. Ill.—^Wyman v. Hageman, 148 N. 
H. 852, 318 HI. 64. 

76. Ill.—Wyman v. Hageman, supra. 

77. Or.—^Ltewis v. Chamberlain, 139 
P. 571, $9 Or. 476. 

7& Or.—^Lewis v. Chamberlain, su¬ 
pra. 

79. N.Y.—Baxicenthien v. People, 136 
N.T.S. 178, affirmed 140 N.T.a 100, 
155 App.Div. 285, affirmed 105 H.H. 
808, 212 N.T. 86, reargument denied 
107 N.B. 1034, 213 N.Y. 554. 

53 C.X P 1111 note 89. 

SOL Pbillipplne.—Government v. Tri- 
no, 50 Philippine 708. 

I 53 C.J. p 1111 note 90. 


81- Philippine.—Grovemment v. Tri- 
no, supra. 

53 aJ. p 1111 note 9l! 

82. Ill.—^Jackson v. Glos, 90 N.E. 
717, 248 Ill. 280. 

53 C.J. p 1111 note 92. 

83. m.—Dalmbert v. Glos, 141 IT.B. 
372, 309 IlL 617. 

84. HI.—Hammond v. Glos, 95 N.E. 
39. 250 IlL 82. 

53 C.J. p 1111 note 94. 

85. BL—Cregar v. Spitzer, 91 N'.E. 
418, 244 IlL 208. 

53 O.J. p 1111 note 95. 

86. IlL—Snow V. Glos, 101 KEL 606, 
258 ZIL 275. 

87. IlL—Harty v. Glos, 112 NJSl 74, 
I 272 HL 395. 
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en opportunity to do so, an order permitting plain¬ 
tiff to register his title without imposing any con¬ 
ditions as to reimbursement of defendant as to 
taxes paid is proper.^s 

c. Form aM Contents 

The decree, in a proceeding fo register title to land, 
should set forth the conclusion of the court In plain, ex- 
plicit, and unmistakable terms. 

The decree, in a proceeding to register title to 
land, should set forth the conclusion of the court 
in plain, explicit, and unmistakable terms.®® Al¬ 
though the decree may make reference to records 
of deeds,®® where a title is limited and qualified 
by many covenants, conditions, and restrictions, 
some of which are confusing and ambiguous, and 
some of which are no longer in force, the condi¬ 
tions, restrictions, reserv^ations, and liens to which 
the court finds applicant’s title to be subject should 
be set forth in specific language®^ and not by ref¬ 
erence.®® Where the statute merely requires that 
easements to which the land is subject be set out 
in the decree, it is compulsory to set out in the 
decree only such easements, and not those appur¬ 
tenant to the land,®® although mention of appur¬ 
tenant easements may not be inappropriate.®* 
Where the bishop of a church is the petitioner to 
register title to land as belonging to his church, 
the decree should order registration in the name 
of the petitioner or in the name of the church, and 
not in the name of the bishop in trust for the use 
of the church.®® 

Where order for decree is made. In some juris¬ 
dictions, after the trial of the case, the court ad¬ 
judicates ownership in favor of one of the claim¬ 
ants;®® then, after the time for appeal has ex¬ 
pired, the court issues an order for the issuance of 
a formal decree and a certificate of title ;®'^ last¬ 
ly, a formal decree is prepared by the land regis¬ 
tration office, containing the adjudication of owner¬ 


ship and a description of the land.®® An order for 
a decree is not a final decree;®® it is merely an 
adjudication of the facts found by the court,*- and 
it is sufficient if it state such facts without stat¬ 
ing in detail the full terms of the final decree as 
it is to be finally drawn.® 

d. Oonformity to Application 

A decree of registration of title to real property must 
conform In Its description of the property to that set 
forth In the application for registration, and it Is not 
proper to adjudicate more land than the applicant seeks 
to enter in the registry; but the court may grant relief 
as to such portion of the tract involved in the suit as 
the evidence shows the applicant to have title to, al¬ 
though the portion registered Is less In amount than that 
described In the application. 

A decree of registration of title to real prop¬ 
erty must conform in its description of the prop¬ 
erty to that set forth in the application for reg¬ 
istration.® A decree which adjudicates title to 
property by a description different from that named 
in the application is void;^ and a prayer for gen¬ 
eral relief does not authorize the adjudication by 
the court of the title to property other than that 
mentioned and described by applicant merely be¬ 
cause it appears to be owned by the same person 
or perhaps includes some of the land described in 
the application.® It is not proper to adjudicate 
more land than applicant seeks to enter in the reg¬ 
istry.® 

On an application to register title to a tract of 
land the court may grant relief as to such por¬ 
tion thereof as the evidence shows applicant to 
have title to, although the portion registered is 
less in amount than that described in the applica¬ 
tion.'^ Where tihe petition prays for registration 
in the name of all of several joint petitioners, the 
court cannot decree registration in the name of 
only one of them.® Under a general prayer that 
the ownership of real property be" registered in 
favor of petitioner, the court is authorized to grant 
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him the relief provided for in a statute governing 
registration of title to public lands occupied by 
specified persons whose titles have not been per¬ 
fected.^ 

e. Entry 

The decree of a court determining and confirming a 
title to real property must be entered on the records of 
the court. Premature entry of a decree of registration is 
an irregularity cured by acquiescence and lapse of time. 

Under the provisions of statutes governing pro¬ 
ceedings to register land titles the decree of a 
court determining and confirming a title to real 
property must be entered on the records of the 
court!® Where the statute provides for an order 
for registration, to be followed by the issuance of 
a formal decree, it is the entry of the formal de¬ 
cree of registration which constitutes the final step 
in the proceeding or the final decree;!! and in the 
absence of evidence to the contrary the date noted on 
the final decree of registration as the date of its issu¬ 
ance and entry must be regarded as the true date 
of such entry.!2 Premature entry of a decree of 
registration has been held to constitute an irregu¬ 
larity rendering the decree voidable, but not void,!^ 
and such irregularity may be cured by acquiescence 
and lapse of time.!^ 

f. ConstmctdoiL 

The decree In a p«*oeeeding for the registration of 
title to land Is to be construed with reference to the 
facts found and the Issues Intended to be decided In the 
case. 

The decree in a proceeding for the registration 
of title to land is to be construed with reference 
to the facts found and the issues intended to be de¬ 
cided in the case.!^ A general order for regis¬ 
tration of the title of petitioner imports a finding 
of every primary and subsidiary fact necessary to 
that conclusion.!® A decree ordering registration 
of title to specified land and buildings thereon in¬ 
cludes the land therein described and buildings 
thereon which are annexed to it in such manner 
as to have become a part of the freehold,!^ but 
it does not include removable chattels located on the 
land.!® Where the decree orders that the land 
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be registered in petitioner as trustee for other 
persons who assigned their interests to the trustee 
so that he is in fact the beneficiary, the decree must 
be read as though the words descriptive of the 
trustee mean simply such person as an individual.!® 

A decree which sets forth the language of a 
purported reservation in a grant, and which de¬ 
clares that such language did not create a valid 
reservation affecting such land, does not profess 
to deal with the validity of such reservation as 
of the time of the issuance of the decree, but deals 
with the original validity of the reservation, as 
of the time of the grant in question.^® A decree 
which registers applicant’s title subject to “excep¬ 
tions, reservations and conditions” contained in 
a specified recorded deed does not include a pro¬ 
vision in such deed for a lien on the property as 
security for the payment of an annual amount to 
the grantor for maintenance of specified improve- 
ments.2! A judgment ordering registration of 
specified land, excepting a portion not to exceed 
a specified area of forest land, covered with de¬ 
scribed groups of trees, which is to be segregated 
after location by a designated surveyor, does not 
order the definite segregation of such area, but 
only the segregation of an area not to exceed that 
specified if it be found to be covered with the de¬ 
scribed groups of trees.®® Where the decree makes 
no adjudication purporting to settle any conflicting 
claims between several respondents in the proceed¬ 
ing, the fact that the decree of the court registers 
title subject to the claim of an easement in favor 
of one of the respondents does not affect the rights 
of other respondents.®® 

g. Amendment or Correction 

A decree In a proceeding to register tltto to land 
may be amended on motion as to mere clerical errors, 
or by the insertion or striking of any matter which would 
have been Inserted or omitted as a matter of course If 
It had been asked for at the hearing as necessary or 
proper to carry out the decision of the court, If the right 
has not been lost by negligence or unreasonable delay; 
but a decree may not be changed after the term of court 
at which It Is entered or after the time, If any, specified 
by statute. 

A decree in a proceeding to raster title to land 
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may be amended on motion as to mere clerical er¬ 
rors, or by the insertion or striking of any matter 
which would have been inserted or omitted as a 
matter of course if it had been asked for at the 
hearing as necessary or proper to carry out the 
decision of the court,24 if the right has not been 
lost by negligence or unreasonable delay.^s After 
the term of court at which a decree is entered, the 
court has no jurisdiction to change, set aside, modi¬ 
fy, or annul the decree.^® Where the statute pro¬ 
vides that after the expiration of a specified period 
the decree becomes final the court has no power 
to amend its decree after the expiration of the stat¬ 
utory perio<L27 

Where the decree ordering registration is made 
subject to the segregation of an area not to ex¬ 
ceed a specified amount of land covered with de¬ 
scribed gproups of trees, after location by a desig¬ 
nated surveyor, the only thing final about such 
decree is that the area to be segregated is not to 
exceed the amoimt of land specified,28 and the court 
may, more than four years after the issuance of 
such decree, amend it to order registration of 
the land without such segregation where it is found 
that none of the land in question is forest land cov¬ 
ered with the described groups of trees.29 Where 
the statute provides for the amendment of the de¬ 
cree of registration at any time for the purpose 
of noting the extinguishment of registered inter¬ 
ests, or the creation of new rights not appearing 
on the registry, or the correction of specified er¬ 
rors, but expressly forbids the opening of the orig¬ 
inal decree of registration, after the expiration 
of one year from the issuance of the decree of reg¬ 
istration, the court has no authority to order an 
amendment not enumerated in the statute after the 


expiration of one year from the issuance of the 
decree of regfistration,^® as an amend m e nt for the 
purpose of including new owners,^! 

h. Opening or Vacating 

A decree of registration may be opened for fraud 
practiced on the defendant by the petitioner, but ordi¬ 
narily the decree cannot be vacated on the ground that 
a defendant who was served with summons failed to 
answer by reason of mistake, surprise, or excusable neg¬ 
lect, and the court has no power to set aside or vacate 
on motion a Judgment not void on Its face unless the 
motion Is made on the grounds and within the time speci¬ 
fied by statutory provisions governing such motions. 

A decree of registration may be opened for fraud 
practiced on defendant by the petitioner.32 The 
final decree cannot be vacated on the ground that 
a defendant who was served with summons failed 
to answer by reason of mistake, surprise, or ex¬ 
cusable neglect,28 and the court is without author¬ 
ity to do so even in the exercise of its equitable 
powers.84 Under some statutes a decree of regis¬ 
tration may be opened, within a specified time of 
its entry, on application of parties having an in¬ 
terest in the property;85 and under other provi¬ 
sions a defaulting adverse claimant not personally 
served and without knowledge of the proceeding 
under the land title law may apply for relief from 
the decree, although not named as a defendant in 
the proceeding and not a legal representative of 
tfiie named defendant,8® and although good-faith 
purchasers have acquired title after the entry of 
the decree.87 Further it has been held that in a 
proceeding to register title to land it is within the 
discretion of the court to set aside on motion a 
decree which is not void, but is irregular.88 

The power of the court to set aside or vacate its 
judgment is limited as in other cases and the 
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court (has no power to set aside or vacate on mo¬ 
tion a judgment not void on its face unless the 
motion is made on the grounds and within the time 
specified hy statutory provisions governing such 
motions.^® So an application to intervene in a 
registration proceeding, which application was made 
beyond the time after rendition of judgment in 
which such judgment could be attacked under terms 
of the statute, is properly denied where applicant 
had knowledge of the registration proceeding with¬ 
in the time specified by the statute but, instead of 
seeking to intervene, brought action to determine 
his adverse claim to the land registered in the de- 
cree.^1 A motion to set aside the judgment made 
within the statutory period after the rendition of 
the judgment should be granted where the affidavits 
of merits on which the motion is made are suffi- 
cient.^2 

A decision adjudicating title does not become 
final until the statutory period after the interested 
parties have been notified of its entry has elapsed, 
and during that period it may be set aside by the 
trial court.44 Where the court enters a judgment 
of ownership of the land, but neither makes nor 
enters a decree of registration, it has power to 
open its judgment declaring ownership since the 
proceeding is still pending and xmdetermined;^5 
but where the moving party for vacation and set¬ 
ting aside of such judgment, by reason of a claim 
that part of the land in question was previously 
registered in his favor in a land title proceeding, 
fails to produce evidence of such inclusion but 
relies on the report of a surveyor appointed by the 
court to investigate such claims, and such report 
fails to substantiate the claim, the motion must be 
dismissed.^® After the expiration of the term dur¬ 
ing which a decree is entered, the court has no pow¬ 
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er to vacate and set aside the decree except in 
matters of form or for mere clerical errors.^^ 
WTiere, however, one defendant dies before en¬ 
try of judgment in the proceeding, judgment may 
be vacated after the term under a statute providing 
for vacating judgment at such time for death 
of a party before judgment, notwithstanding the 
statute limiting the right to vacate a decree under 
the Torrens Act^® 

Effect of vacation. Where a decree, before be¬ 
coming final, is properly vacated and another sub¬ 
stituted in its place, ordering registration in the 
name of the rightful owners, the original petitioner 
cannot thereafter claim any rights or interests un¬ 
der the original decree.^® 

In cadastral proceedings. A judgment ordering 
registration in a cadastral proceeding wdll not be 
set aside on motion made after such judgment has 
become final and unappealable;®® the decree in 
such a proceeding cannot be opened after the stat¬ 
utory time allowed for opening it has elapsed®^ 
A general statute providing for relief against judg¬ 
ments obtained against a party through his mis¬ 
take, inadvertence, surprise, or inexcusable neg¬ 
lect is not applicable to cadastral proceedings.®^ 
However, a statute providing for relief from a 
judgment rendered by default where a party there¬ 
to is imjustly deprived of a hearing by fraud, ac¬ 
cident, mistake, or excusable neglect, where the ap¬ 
plication for such relief is made within a specified 
time from the date when such petitioner first learns 
of such judgment, is applicable in cadastral cases 
where such statute is expressly mentioned by the 
statutory provisions governing such proceedings.®® 

The application for relief tmder such statute 
must be made within the time specified in the stat¬ 
ute,®^ and such relief cannot be granted where the 
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application is made after such time.55 This stat¬ 
ute docs not avail a person seeking relief on the 
ground of excusable neglect from a default judg¬ 
ment in a cadastral proceeding which declared a 
specified lot to be public land, where it is shown 
that his failure to file a claim to such lot was due 
to inexcusable neglect.56 Where a decree of par¬ 
tition is made in a cadastral proceeding, which af¬ 
fects «preferential rights in violation of a statutory 
prohibition of such a decree, an order setting aside 
such a decree of partition is proper,57 and the 
fact that it is addressed to the chief of the general 
land registration office instead of to the registrar 
has no effect on the jurisdiction of the court®® 

i Condusiveness 

(1) In general 

(2) Matters concluded 

(3) Persons concluded 

(1) In General 

A decree registering title is somewhat more conclu¬ 
sive than an ordinary Judgment, and it has been held 
that a decree that the petitioner does not have title to 
the land in question Is res Judicata on all questions ad¬ 
judicated by the court. 

A decree registering title is somewhat more con¬ 
clusive and better protected from attack or open¬ 
ing up than an ordinary judgment®® Although it 
has been held that a decree that petitioner does 
not have title to the land in question is res judicata 
on all questions adjudicated by the court,®® there is 
also authority that a judgment dismissing an appli¬ 
cation for the registration of land does not operate 
as res judicata between applicant and the opponent 
who has successfully resisted the application,5^ 
and applicant or any person deriving title from him 


may institute another proceeding for the regis¬ 
tration of the same land.®® A judgment in such 
proceedings declaring that a defendant is the own¬ 
er of a parcel of land, excluded from the petition 
and from registration, is not res judicata as be¬ 
tween the same parties in a subsequent action of 
ejectment for recovery of this parcel.®® Where 
in a proceeding to register title to land claimed by 
possession an adjoining owner is properly notified 
and the government intervenes, but suoh adjoining 
owner fails to enter any opposition, a decree in such 
proceeding adjudicating title in the government is 
res judicata as to such adjoining owner and his 
successor in interest who seeks, in a proceeding 
brought for that purpose, to register a title to a 
piece of land included in the original adjudication.®^ 

(2) Matters Concluded 

A decree in a proceeding to register title to land Is 
conclusive of the rights of the parties, such as to the 
fact of the petitioner’s ownership of the premises in 
question, and the area and boundaries of the land, title 
to which is adjudicated; but the decree is not conclu¬ 
sive as to rights in other land not involved in the pro¬ 
ceeding. 

A decree in a proceeding to register title to land 
is conclusive of the rights of the parties,®® such 
as to the fact of petitioner’s ownership of the prem¬ 
ises in question®® or the width of an appurtenant 
easement.®7 Under some provisions a decree of 
registration binds the land, quiets title thereto, and 
is conclusive as to all persons,®® but such a pro¬ 
vision is not violated by holding that a fictitious 
trustee’s individual interest in land registered in 
him as trustee for others is subject to attachment 
by creditors where the nominal registered beneficia¬ 
ries have assigned their interest to such trustee and 
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tax paid thereon as a mortgag’e is 
concluded by the Judgment which 
cannot be collaterally attacked on 
that ground.—Nitkey v. S. T. Mc- 
Knlght Co., C.C.AMinn.. 87 F.2d 918, 
certiorari denied 67 S.Ct 926, 301 U. 
S. 697, 81 L.Bd. 1352, rehearing de¬ 
nied 58 IS.Ct 5, 302 U.S. 773, 82 L,Bd. 
599. 
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he is in fact the beneficiary.®^ A judgment of reg¬ 
istration adjudging petitioner to be the owner in 
fee simple subject to specified conditions, restric¬ 
tions, and reservations does not purport to extend 
the force of such conditions or restrictions so as 
to make them covenants running with the land, 
but merely establishes the existence of such con¬ 
ditions or reservations and subjects the title to 
whatever operative force they may have.*^® 

A decree ordering registration of title to specified 
land and buildings thereon affects title to such land 
and buildings which are annexed in such manner 
as to have become a part of the freehold, but it 
does not affect title to removable chattels located 
on the land.*^! The adjudication of area in a pro¬ 
ceeding to register title is conclusive^^ and cannot 
be altered for the sole purpose of making such area 
agree with that given in a survey subsequently 
prepared in connection with a cadastral proceed¬ 
ing.'^® A decree of registration is also conclusive 
as to boundaries of the land, title to which is ad¬ 
judicated,^^ but it is not conclusive as to rights 


in other land not involved in the proceeding, 
such as land beyond a boundary line of the land 
to which title is adjudicated.^® 

(3) Persons Concluded 

Ordinarily, a decree of registration binds aft the 
world, and is conclusive on all persons natned In the 
summons or proceeded against as parties unknown; but 
a decree Is not conclusive or binding as to persons 
against whom it was obtained by fraud or forgery, and, 
under some statutory provisions, a decree is void as to 
persons interested In the land, and whose names and 
addresses are known or can be ascertained on diligent 
Inquiry, and who have not been made parties to the 
proceeding. 

Under the statutes, in the absence of fraud, actual 
or constructive, a decree of registration binds all 
the world77 and is conclusive on all persons named 
in the summons or proceeded against as parties 
unknown.^® Further, under some statutes, a de¬ 
cree of registration is binding against all persons 
made parties by publication, although not person¬ 
ally served with notice,^® and against all persons 
who may claim any interest in the land whether 


69. Mass.—Cunningham v. Bright, 
117 N.B. 909, 228 Mass. 385. 

70. Cal.—^Mapel v. Canady, 208 P. 
280, 189 Cal. 373. 

71. Mass.—Noyes v. Gagnon, 114 N. 
EL 949, 225 Mass. 580. 

72. Ill.—Balzer v. Pyles, 183 NM. 
215. 350 111. 344. 

63 C.J. p 1116 note 96. 

Aooretioiui 

When shore line of property on 
lake registered by Torrens proceed¬ 
ings in 1925 was subsequently ad¬ 
vanced by gradual accretions, the 
rights of person in whom shore line 
of 1925 was registered was limited to 
lands within designated boundary 
lines in equitable distribution of 
riparian rights under circumstances. 
—Lake Front Bast 55th Street po. v. 
City of Cleveland, Ohio App., 66 NJBL 
2d 328. 

Pro rata distrilmtIooL of Aortage 
in block among lot owners within 
block in former registration proceed¬ 
ing was res judicata as to dimensions 
of lot in subsequent registration pro¬ 
ceeding by applicants whose grantors 
were parties to former proceeding.— 
Balzer y. Pyles, 188 NJB. 215, 350 
BI. 844. 

73. Philippine.—Government r, lAiv 
ias, 86 Philippine 194—Government 
y. Caballero, 84 Philippine 640. 

74. N.T.—Tremont Housing Corp. v. 
Marlon De Vries, Ina, 242 N.T.S. 
128, 137 Misc. 141. 

Changes elTeoted: by subsequent 
events 

Where decree under Torrens Act 
fixed the location, direction and ap¬ 
proximate length of shore line of 


property on lake, as of the date of 
the decree the boundary line of such 
property was established by opera¬ 
tion of law and such line did not 
move east or west with changes ef¬ 
fected by subsequent events.—Lake 
IFront Bast 55th Street Co. v. City of 
Cleveland, Ohio App., 66 N.B.2d 828. 
Piling of new plan 

Where decree for confirmation and 
registration of title in petitioner 
bounded land by street, on petition 
to have stone bounds set by civil en¬ 
gineer mark boundary line along 
street, respondent could not except 
to order that new plan be made and 
filed showing bounds and that peti¬ 
tioner's certificate of title be modi¬ 
fied by insertion by reference to new 
plan, on groimd that decree of con¬ 
firmation and registration and plan, 
which accomx^anied it were erroneous 
resulting from asserted failure to 
follow evidence and findings on which 
decree was based.—HUl v. Taylor, 66 
N.B.2d 97, 319 Slass. 5. 

75. N.C.—Davis v. Mcurgan, 44 3JSL 

2d 598, 228 NT.a 78. 

76. N.T.—^Tremont Housing Corp. v. 

Marion De Vries, Inc., 242 N.Y.S. 

128, 137 Misc. 14L 

Where owneridiip of locus was not 
itt issue in prior proceeding to regis¬ 
ter land title and respondent in such 
proceedljcig Instituted another pro¬ 
ceeding to register title to land out¬ 
side boundary 6f land involved in 
prior proceeding, decision in the 
prior proceeding was not res judica¬ 
ta as to the ownership of the lodus 
in subsequent proceeding; and a par¬ 
ty to the subsequent proceeding was 
not estopped by decree in the prior 
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proceeding to claim and prove that 
he was the owner of the locus in 
question.—Hopkins v; Holcombe, 30 
N.B.2d 824, 308 Mass. 54. 

Sstoppd 

Decree in registration proceedings 
estops party, with respect to location 
of line, but did not compel accept¬ 
ance of title beyond such line.—^In re 
Tremont - Housing Corporation, 242 
N.T.S. 128, 229 App.Div. 739, 187 
Misc. 141. 

77- XJ.S.—U. S. V. Fullard-Leo, C.C. 
LAHawaii, 166 P.2d 756, certiorari 
denied 67 S.Ct. 100, 329 U.S. 697, 91 
L.Bd. 609, affirmed 67 S.Ct. 1287, 
331 U.S. 256, 91 L.Bd. 1474. 

53 OJ. p 1116 note 2. 

Private persons 

A title registration decree is con¬ 
clusive against private persons 
whether or not named in the judg¬ 
ment.—Newcomb v. City of Newport 
Beach, 60 P.2d 825, 7 Cal.2d 393. 

78. Minn.—Harrington v. Linkert, 
282 N.W. 461, 203 Minn. 575— 
Lamprey v. American Hoist A 
Derrick Co., 266 N.W. 434, 197 
Minn. 112. 

Tax sale 

Action by coimty and treasurer 
thereof to declare erroneous tax sale 
void and cancel deeds was not main¬ 
tainable, where brought after expi¬ 
ration of statutoiy time and after 
purchaser had procured Torrens title 
in proceeding wherein coipity and 
treasurer were parties.— Terry, v. 
Collins, 261 N.T.& 472, 146 

i9m Philipplna—Alba v. De la Cpriis^ 
17 Philippine 49. ' ' 
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or not they appear in the proceeding.^o it has 
been held, however, that a statutory provision that 
the decree of registration shall be conclusive on 
all persons whether mentioned by name in the peti¬ 
tion or included in “all whom it may concern,” 
applies only to persons who were parties in the 
proceeding, tproperly notified thereof and a de¬ 
cree of registration is void as to persons who have 
or claim any interest in the land, and whose names 
and addresses are known or can be ascertained on 
diligent inquiry, and who have not been made 
parties to the proceeding.82 

Although a statute does not provide for assent 
to the proceeding by those who may have an inter¬ 
est in the land, when such persons do assent they 
cannot thereafter question the decree.23 A person 
who claims an interest in the land is not concluded 
by a judgment of registration where he was not 
made a party to the proceeding and was prevented 
from intervening by petitioner’s refusal to receive 
notice of his appearance, and by opposing such 
claimant’s motion to intervene.24 

Infants. By the provision of some of the stat¬ 
utes minors are conclusively bound by the decree.85 

A married ipoman, who was of age at the time 
the proceedings were instituted, and who was served 
with process, is botmd by a decree of registration.^^ 

Adjoining owner. A decree of registration is 
binding on an adjoining owner who was made a 
party but who failed to contest the petition,87 and 
on his successor in interest,®^ regardless of what 
induced such adjoining owner to refrain from con¬ 
testing the petition.*® Although the statute may 
require that occupants of adjoining lands be named 
in proceedings under the act, such occupants are 


bound by the decree notwithstanding they are not 
specifically named as parties in view of another 
provision of the statute that after expiration of a 
certain time the decree shall be absolutely conclu¬ 
sive on and against all persons, whether men¬ 
tioned by name in the proceedings or included in 
the general description “all other persons” hav¬ 
ing an interest®* 

Partnership. A decree of registration in the name 
of a partner does not bar the rights of another part¬ 
ner who consents to the proceeding in this form 
on the understanding that it should not affect his 
rights, where no rights of innocent purchasers are 
involved ;®i if there was a partnership in such 
property before such registration, there was a 
partnership after the registration decree.®^ 

Governmental bodies or agencies. Under some 
statutes a title registration decree will not conclude 
state or other public agencies, or mandatories, un¬ 
less they are brought in by appropriate pleadings 
and service of process;®* and a dty named as a 
party as owner of adjoining land in proceedings 
for the registration of tidelands by a patentee under 
a state patent is not bound by the decree as to an 
interest acquired subsequent thereto by grant from 
the state.®^ Under other provisions, however, the 
city and the state may be bound by proceedings 
to register title to property, notwithstanding the 
state is not specifically named as a party to the pro¬ 
ceeding.®* A statute containing a declaration of 
the state’s right to certain waters and soil under 
it has been held not to prevent the state from be¬ 
ing deprived of its title to property bounded by 
such waters by proceedings to register the title 
under the land r^stration statute.®* A decree of 


80. Philippine.—De los Reyes v. Pa/- 
terno, 34 Philippine 420—Bscueta 
V. Director of lojids, 16 Philippine 
482. 

81. Ga.—Couey v. Talalaii Bstates 
Corp., 188 S.R 822, 183 Ga. 442. 

Ill.—Sheaff V. Splndler, 171 N.B. 652, 
339 m. 540. 

88. m.—Chicago Title & Trust Co. 
V. Parley, 1 N.m2d 846, 363 Ill. 
197—ShealC v. Splndler, 171 NjB. 
652, 389 IlL 540. 

Defense held not haxred 
In suit to enjoin cutting and re¬ 
moval of timber from land, defense 
that defendant was not bound by 
title registration proceedings, of 
which he had no notice, was not 
barred by provision of land registrar- 
tion act reaulrlng proceedings to at¬ 
tack or set aside transaction to be 
Isrought within seven years from 
date of transaction or registration 
to' which transaction related,—Couey 


V. TaJalah Bstates Corp., 188 S.E. 
822, 183 Ga. 442. 

Person in possessloa 

In quiet title suit, where plain¬ 
tiffs relied on decree in Torrens title 
action, and defendant, who was in 
possession of part of registered prop¬ 
erty at time such aotion was insti¬ 
tuted, was not personally served with 
notice or process, decree was not 
binding on defendant and was sub¬ 
ject to attack by him.—Swartzbaugh 
V. Sargent, 86 P.2d 895, 30 CalJlLpp.2d 
467. 

83. HL—Mooney v. Valentynovicz, 
104 N.B. 645, 262 HI. 355. 

84. INr.T.—Hawes v. Clark, 144 N.T. 
S. 11, 159 APP.D1V. 65. 

85. Colo.—White v. Ainsworth, 168 
P. 969, 62 Colo. 618, Ann.Cas.l918C 
179. 

86. TJ.S.—Jones v. York County, C. 
CA^Neb., 26 F.2d 623. 
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87. Mass.—Btudley v. Kip, 139 N.E. 
485, 245 Mass. 242. 

53 C.J. p 1117 note 15. 

88. Mass.—Studley v. Kip, supra. 

89. Mass.—Studley v. (Blip, supra 

90. Ohio.—Lake Front-East Fifty- 
Fifth Street Corp. v. City of Cleve¬ 
land, Com.Pl., 7 Ohio Supp. 17, 
affirmed, App., 36 NJB.2d 196. 

91. Minn.—Hammel v. Felgh, 178 N. 
W. 570, 143 Minn, 1151. 

92. Minn.—Hammel v. Felgh, supra 

93. Cal.—Newcomb v. City of New¬ 
port Beach, 60 P.2d 825, 7 Cal.2d 
393. 

94. Cal.—Newcomb v. City of New¬ 
port Beach, supra 

95. Ohio.—Lake Front-East F^ty- 
Fifth Street Corp. v. City of Cleve¬ 
land, Com.Pl., 7 Ohio Supp. 17, af¬ 
firmed, App., 36 N.E.2d 196. 

96. Ohio.—^Lake (Front-East Fifty- 
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registration is not binding on the United States 
and its subsequent vendees where it was rendered 
before the United States had parted with its pro¬ 
prietary title to the land.®^ 

Grantor. A decree of registration of title in a 
trustee for the benefit of named beneficiaries is 
binding on l^he beneficiaries* grantor who was made 
a party to the proceeding, although he did not en¬ 
ter an appearance and even where he is not 
made a party it is binding on him after the statu¬ 
tory iperiod for the appearance of interested per¬ 
sons not made parties has elapsed.*^ 

Effect of fraud or forgery. Under some of the 
statutes governing proceedings to register title to 
land, a decree is not conclusive or binding as to 
persons against whom it was obtained by fraud^ 
or forgery.2 The decree has also been held not 
to be conclusive in the case of fraud even with¬ 
out reference to such a statutory provision ^ 

j. Collateral Attack 

Ordinarily a decree of registration, after It has be¬ 
come final and conclusive, cannot be attacked collateral¬ 
ly, but such attack may be permissible wh^e error or 
want of Jurisdiction appears affirmatively on the face of 
the record. 

Although it has been held, under some of the 
statutes governing proceedings to register title to 
land, that a decree of registration, after it has 
become final and conclusive^ cannot be attacked col¬ 


§ 20 

laterally^ for error in the proceeding,® it has also 
been held that such a decree is subject to collateral 
attack where error or want of jurisdiction appears 
affirmatively on the face of the record,® but not 
where such want of jurisdiction does not so appear,*^ 
although the decree was obtained by fraud.® It has 
been held that a purchaser of land suing for spe¬ 
cific performance is entitled to be heard on his 
contention that prior registration proceedings un¬ 
der which the seller derived his title were void 
for want of jurisdiction, notwithstanding the con¬ 
tention that the purchaser was thereby making a 
collateral attack on the judgment, since in effect 
tihe purchaser had contracted to buy the judg¬ 
ment, that is, the registered title, and it could not 
be forced on the purchaser if it were a nullity.® 

k. Cancellation or Setting Aside in Equity 

A decree of registration may be canceled or set aside 
for fraud in an action brought for such relief within the 
time allowed for such a proceeding by the statute, but 
the fraud Justifying such relief must be fraud extrinsic 
to the Issues, practiced on the adverse party, and pre¬ 
venting him from fully presenting his case. 

Under the terms of some statutes a decree of 
registration may be canceled or set aside for 
fraud^® in an action brought for such relief with¬ 
in the time allowed for such a proceeding by the 
statute.ii There is also authority that a decree of 
registration may be canceled for fraud in equity, 
even without reference to such a statutory provi- 


Pifth street Corp. v. Caty of 
Cleveland, supra. 

97* Minn.—Shevlin-Mathieu Lumber 
Co. V. Fogarty, 163 N.W. 871, 180 
466. 

98. HI.—^Rasch V. Rasch, 115 K.E. 
871, 278 ni. 261. 

99. HI.—Rasch V. Rasch, supra. 

53 C.J. p 1117 note 23. 

1. CaJ.—MoaJdey v. Los Angeles 
Pac. R. Co., 277 P. 883, 99 CahApp. 
74. 

63 C.J. p 1117 note 25. 

2. Ga.—Rock Run Iron Co. v. Mil¬ 
ler, 118 S.E. 670, 156 Ga. 136. 

3. Minn.—Burman v. Burman, 40 N. 
W.2d 902, 230 Minn. 75. 

53 C.J. p 1117 note 27. 

4. Celo.—Gerblg v. Spelts, 300 P. 
606, 89 Colo. 201. 

53 C.J. p 1117 note 29. 

Bstoppel by Judgment 

Order in state court, after notice 
to bankrupt mortgagor and many of 
its creditors, for new Torrens certifi¬ 
cate of title in favor of mortgagee 
after expiration of redemption peri¬ 
od, could not be attacked collaterally 
in proceeding by bankruptcy trustee 
to set aside conveyance of mortgaged 
realty as in fraud of bankrupt's cred¬ 
itors, and such order operated as 

76 C.J.S.—86 


estoppel by judgment against such 
a claim by bankrupt ajid. bankrupt's 
creditors and bankruptcy trustee.— 
Sprague v. Vogt, C.ClA.Mlnn., 164 F- 
2d 312. 

5. H.S.—Nitkey v. S. T. McKnight 
Co., C.CjA.Minn., 87 F.2d 916, cer¬ 
tiorari denied 67 S.Ct. 925, 301 U.S. 
697, 81 L.£!d. 1352, rehearing denied 
58 S.Ct. 5, 302 U.S. 773, 82 LJQd. 
599. 

Absence of verllLcatios 
Fact that application in a Torrens 
registration proceeding was not veri¬ 
fied as required by statute, the no¬ 
tary having failed to sign his name 
after stamping his name and title 
and sealing the instrument, was a 
mere irregularity which did not af¬ 
fect the jurisdiction of the court so 
as to warrant a collateral attack on 
the registration judgment.—^Dean v. 
Rees, 292 765, 208 Minn. 38. 

Failure to exhibit contract 

In suit to declare void application 
for Torrens title registration, certifi¬ 
cate granted, and all proceedings, al- 
! legation that petitioners did not ex¬ 
hibit contract constituting basis of 
adverse claim was merely an attempt 
to attack the judgment collaterally 
for absence of evidence to sustain 
the allegations of the application.— 
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Nitkey v. S. T. McKnight Cto.. C-OA. 
Minn., 87 F.2d 916, certiorari denied 
57 S.Ct 925, 301 U.S. 697, 81 L.Ed. 
1352, rehearing denied 58 S.Ct. 5, 302 
VjS. 773, 82 UEd. 599. 
e. Minn.—Henry v. "White, 143 K.W. 

824, 123 Minn. 182, L.R.A.1916D 4. 
53 C.J. p 1117 note 30. 

7. Minn.—Dean v. Rees, 292 N.W. 
765, 208 Minn. 38. 

63 aj. p 1117 note 81. 
xrnknowiL dalmant 
"Where judgment roll in Torrens 
registration proceeding showed that 
all known persons and all persons in 
possession were duly served and that 
notice of publication was duly given 
to all others, registration judgment 
which adjudicated title and was reg¬ 
ular on its face and disclosed no lack 
of jurisdiction was not subject to 
collateral attack in subsequent action 
to CLulet title by an unknown claim¬ 
ant.—Dean v. Rees, supra. 

8. Minn.—Henry v. White, 148 N.W. 
324, 123 Minn. 182, li.R.A.1916D 4. 

9. Colo.—Gerbig v. Spelts, 800 P. 
606, 89 Colo. 201. 

10* Ga.—^Rock Run Iron Co. v. Mil¬ 
ler, 118 S.E. 670, 156 Ga. 1,36. 

IL Ga.—Rock Run Iron Co. v. Mil¬ 
ler, supra. 
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sionA* Fraud justif3nng equitable relief against 
the judgment and proceedings in the title registra¬ 
tion suit must be fraud extrinsic to the issues, prac¬ 
ticed on the adverse party preventing him from 
fully presenting his case.13 Where the bill in equity 
attacks the registration decree for an alleged de¬ 
fect in service of process, it will be held insuffi¬ 
cient if it fails to establish such defect.!^ 

Time for bringing stiiU An action to cancel the 
decree lies although the time for a summary rem¬ 
edy provided by the statute, by filing a caveat 
against registration before it has become conclu¬ 
sive, (has not expired.^® Where the registration of 
title law contains within itself a specific statute of 
limitations for taking action to open or set aside 
the decree, action to vacate the decree must be 
brought within the time limited,^® and the court 
may not look to a prior statute for a different pe¬ 
riod of limitation.!^ So also, where the decree is 
based on mistake, it is governed by the limitations 
provided in the statute as to actions for recovery 
of registered land, and not by the provisions of 
the general statute as to limitations of actions for 


relief from fraud.!^ A person seeking to bring 
an action to vacate a decree of registration must 
act with great promptness as soon as notice or 
knowledge of the proceeding or decree comes to 
him,!S and delay in bringing suit may be such 
as to bar the action 'because of laches.2<> 

Petition. A petition for cancellation of a decree 
of registration for fraud is sufficient if it alleges 
facts constituting fraud on petitioner.^! Where 
the statute provides a remedy for fraud in obtain¬ 
ing a decree of registration as the person defraud¬ 
ed would have if the land were not registered 
under the provisions of the statute, a petition in 
an action to vacate a decree which contains an 
allegation that the facts alleged therein are a fraud 
on the court brings the case squarely within the 
statute.22 However, it has also been held that a 
petition which merely alleges misstatements in the 
examiner’s reports and that the report constituted 
a fraud ^on the court, without alleging that the 
statements were fraudulently made, is insufficient.23 

Issues. The court, in an action to cancel a de¬ 
cree of registration, cannot consider the sufficiency 


12. Minn.—^Burman v. Burman, 40 
N.W.2d 902, 230 Minn. 75. 

53 aj. p 1118 note 37. 

Sireot attadk 

Where owner of land omitted claim 
of holder of unrecorded mortg^a^re 
from registration proceedings with 
Intent to defraud mortgagee of his 
mortgage lien, action hy mortgagee 
against owner reQuesting immediate 
possession of note and mortgage or 
judgment for their value, that de¬ 
cree of registration and certificate 
of title be annulled and cancelled in 
so far as it impaired lien on land by 
virtue of mortgage and that mort¬ 
gaged land be sold and proceeds ap¬ 
plied to payment of amount ad¬ 
judged due, constituted a direct at¬ 
tack against decree of registration 
and could be mamtained.—Burman v. 
Burman, supra. 

13. U.B.—Nitkey v. S. T. McKnlght 
Co., C.aA.Minn., 87 F.2d 916, cer¬ 
tiorari denied 67 S.Ct. 926, 301 TJ. 
S. 697, 81 L(.Bd. 1352, rehearing de¬ 
nied 58 S.Ct. 5, 302 U.S. 773, 82 
LJOd. 599. 

'Fraiid held not shown 

<1> Bill in edulty attacking decree 
in Torrens registration suit was in¬ 
sufficient to show fraud on part of 
petitioners in such proceeding in de- 
B^bing an adverse claim as a con¬ 
tract for lease with option to pur- 
chasa—^Nitkey v. S. T. McKnight Co., 
*C.a A . M ln n ., 87 F,2d 916, certiorari 
denied 57 S.Ct. 925, 361 U.S. 697. 
81 IaFcL 1352, rehearing denied 58 B. 

302 U.S. 773, 82 KEJd. 599. 

(2) Facts thsit nonresident peti¬ 


tioner received no notice of proceed¬ 
ings for registration of land title 
and that applicant for registration 
might have ascertained petitioner’s 
address by ordinary diligence did not 
entitle petitioner to set aside adju¬ 
dication of registration for fraud, 
where applicant’s abstract of title 
did not include alleged deed to peti¬ 
tioner.—Hudson V. Vam Turpentine 
& Cattle Co.. 168 S.B. 581, 176 Ga. 
538. 

14. U.S.—Nitkey v. S. T. McKnight 
Co., C.C.A.Mlnn., 87 lF.2d 916, cer¬ 
tiorari denied 57 S.Ct. 925, 301 U.S. 
697, 81 Lt.Bd. 1352, rehearing de¬ 
nied 68 S.Ct. 6, 802 U.S. 773, 82 L. 
Fd. 599. 

SarvlGe hy puhUoatioa 
Bill in equity, in so far as it at¬ 
tacked Torrens registration decree 
for alleged defect In service of proc¬ 
ess, was insufficient where service 
was made by publication and mailing 
as provided in statute in case of 
nonresidents, and although bill al¬ 
leged that complainant was at times 
resident of state, it did not allege 
when service was made or that ad¬ 
dress to which notice was mailed 
was not his domicile or house of 
abode, or that he did not know of 
pendency of proceedings.—Nltkey v. 
S. T. MciKnlght Co., supra. 

15. Ga.—Bock Run Iron Co. v. Mil¬ 
ler, 118 S.K 676, 156 Ga. 136. 

16. Minn.—^Lamprey v. American 
Hoist 8b Derrick Co., 266 K.W. 
434, 197 Minn. 112. 
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17. Minn.—Lamprey v. American 
Holst & Derrick Co., supra. 

18. CJal,—Cooper v. Buxton, 199 P. 
6, 186 Cal. 330. 

53 C.J. p 1118 note 41. 

19. Minn.——Lamprey v, American 
Hoist & Derrick Co., 266 H.W. 434, 
197 Minn. 112. 

80. TJJS.—Nltkey v. S. T. McKnight 
Co., C.C.A.Minn., 87 F.2d 916, cer¬ 
tiorari denied 67 S.Ct 926, 301 U.S. 
697, 81 L.Fd. 1352, rehearing de¬ 
nied 58 S.Ct 6, 302 U.S. 773, 82 L. 
Ed. 599. 

Disoaretioa held not abused 
Finding that plaintiffs were barred 
by laches from maintaining action 
to vacate decree of registration of 
title was held not abuse of discre¬ 
tion, where there was delay of nine 
years after defendant’s predecessor 
in possession and occupant of prem¬ 
ises ceased to pay rent or to recog¬ 
nize plaintiffs’ claim, there was delay 
of over three years after decree of 
registration was entered and delay 
o£ two years and seven months after 
plaintiffs had actual knowledge of 
decree before commencing action.^ 
Lamprey v. American Hoist 8b Der¬ 
rick Co., 266 NhW. 434, 197 Minn, 112. 

21. Ga.—Rock Run Iron Co. V. Mil¬ 
ler, 118 S.E. 670, 156 Ga. 136. 

58 C.J. p 1118 note 42. 

22. Cal.—Headley v. Van Glnkel, 
257 P. 117, 83 CalJ^pp. 446. 

23. N.T.—Rubin v. Smith, 202 N.T. 
S. 861, 122 Misc. 5, affirmed 206 
N.T.S. 955, 210 Aj?p.Div. 876. 



76 C.J.S. 


REGISTRATION OF LAND TITLES 


§§ 20-21 


of the evidence on which the decree was based,^^ 
for which reason it cannot consider the proceedings 
or evidence on which a prior decree quieting title 
to the land was based, and which decree was evi¬ 
dence in the registration proceeding.^® 

Evidence. In particular cases the evidence in an 
action to vacate a decree of registration has been 
held sufficient^® or has been held insufficient27 to 
establish particular matters or support particular 
findings. 

Findings. Findings of the facts constituting 
fraud, in a suit to set aside a decree of registration 
on that grotmd, are not insufficient for the absence 
of a direct finding of fraud.^® However, a finding 
whioh amounts merely to one that there was a mis¬ 
take is not a sufficient finding of fraud^S 

§ 21. -Proceedings for Review 

a. In general 

b. Appeal for trial of issues 

c. Appeal, writ of error, or exceptions 

d Petition for review 

a. In General 

Appellate review of deolslona of the tribunal to which 
application for registration is originally made may be 
had in accordance with the provisions of the statutes 
relating thereto. 

As a general rule, appellate review of decisions 
of the tribunal to which application for registra¬ 
tion is originally made may be had in accordance 
with the provisions of the statutes relating there¬ 
to.®® Such review may consist of an appeal to 
a court of original jurisdiction wherein a jury trial 
of the issues may be had, as discussed infra sub¬ 
division b of this section, or an appeal to a court 
of general appellate jurisdiction in the manner of 
proceedings for appeal in other civil actions, infra 
subdivision c of this section. Further, the statutes 
ordinarily make provision for review by the court 
in which the proceedings are originally brought in 
cases of decrees obtained by fraud, as discussed 
supra § 20. 

Report of questions to appellate court. Some 


statutes make provision for the report of questions 
from the court of original registration to an appel¬ 
late court for determination.®^ 

b. Appeal for Trial of Issues 

In some Jurisdictions, provision is made for the fram¬ 
ing of issues in the land court, for trial by jury in the 
superior court. 

In some jurisdictions, provision is made for the 
framing of issues in the land court, or as it was 
originally called the “court of registration,” for 
trial by jury in the superior court.®® 

Production of evidence. Respondents are not 
required to offer any evidence in the court below, 
but can reserve their testimony for presentation 
at the trial of the appeal, or even there may take 
the verdict of the jury on the case as made out by 
petitioner.®® 

Questions of law. Where the finding of facts has 
become final, the question of what decree should be 
entered thereon is one of law, and an appeal will 
not lie to the stiperior court for a jury trial on 
the facts.®^ In such case the appeal should be to 
the supreme judicial court on the ground that the 
decree asked for was unwarranted as a matter of 
law.®® If the judge, when properly requested by 
the defeated party, decides that no questions of fact 
are involved and for this reason declines to frame 
issues, or to allow issues after he has framed them, 
his decision may be reviewed by the supreme judi¬ 
cial court on exceptions or report;®® and the right 
to a jury trial is not lost by the lapse of time oc¬ 
casioned in the prosecution of the exceptions, since, 
if the issues having been disallowed the proceed¬ 
ing could not properly be certified by the recorder, 
the reversal of the order leaves the issues for cer¬ 
tification and transmission as framed, with the in¬ 
dorsement of disallowance omitted,®^ 

Who may appeal. Where the interests of the 
public are involved and the state or commonwealth 
is a proper party, it has a right to appeal from an 
adverse decision.®® So, a city has a right to ap¬ 
peal where the registration proceedings affect the 
boundary of a public way.®® Where the state is a 


24. Colo.—■White v. Ainsworth, 168 
P. 959, 62 Colo. 518, Ann.Ca8.1918C 
179. 

25. Colo.—White V. Ainsworth, su¬ 
pra. 

26. Assiunpiion or reoognitioiL of 
lease 

Minn.—^Lamprey v. American Hoist 
Sa Derrick Co., 266 N.W. 484, 197 
Minn. 112. 


28;. Cal.—’Headley v. Van Ginkel, 257 
P. 117, 83 Cal,App. 445. 

29. Cal.—Sackett v. Morse, 200 P. 
742, 53 CaLApp. 592. 

53 C.J. p 1118 note 48. 

30. Mass.—McCarthy v. X«aae^ 16 N. 
H2d 683, 301 Mass. 125. 

31. Mass.—^In re Welsh, 55 N.EL 
1048, 175 Mass. 68. 

53 C.J. p 1120 note 82. 

Mass.—Weeks v. Brooks, 92 N. 
H 45, 205 Mass. 458. 
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33. Mass.—Weeks v. Brooks, supra. 

34. Mass.—Poss v. Atkins, 87 N.BL 
189, 201 Mass. 158. 

35. Mass.—Poss V. Atkins, supra 

36. Masa—Weeks v. Brooks, 92 NlEl 
45. 205 Mass. 458. 

53 C.J. p 1119 note 59. 

37. Mass.—'Weeks v. Brooks, supra. 

38. Masa—^McQuesten v. Attorney 
General, 72 N.P. 966, 187 Masa 185. 

39. Masa—Woburn Pirst Nat. Bank 


to defendsat 

Minn. —Burman .v. Burman, 40 N.W.! 32. 
2d 902, 230 Shim. 75. 
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party, the attorney general need not act in person 
or through a regular assistant in taking an appeal, 
but may be represented by private counsel,^® and it 
is no objection that the same counsel represents a 
municipal corporation where there is no inconsist¬ 
ency in the claims of the two parties>i 

Issues. On an appeal from the land court to the 
superior court for a jury trial the questions to be 
submitted to the jury are limited by the issues^^ 
which are to be framed in the land court where the 
statute so provides,although it has been held 
that they may be amended in the superior court if 
found insufficient properly to present all the mat¬ 
ters Sfpecified in the appeal,or the superior court 
may frame additional issues relating to the mat¬ 
ters specified but, since it can try no matters 
except those specified in the appeal, where the ap¬ 
peal is by its language limited to the matters which 
appear in the issues filed with it, the jurisdiction 
given by the appeal is no broader than the state¬ 
ment in the issues.^® 

Record and report. After an appeal has been 
duly claimed of record and the issues are framed 
by the land court, copies of all material papers must 
be filed in the appellate court by appellant with¬ 
in the time prescribed by the statute,^^ and the 
judge is also required to transmit a full report of 
his decision as far as material to the questions in¬ 
volved, which by analogy to an auditor’s report is 
made prima facie evidence,^® It is not necessary 
that the evidence before the land court should be 
reported^® Where the decision is that an omis¬ 
sion in a will to provide for the testator’s children 
was intentional, a report setting out the decision 
of the court and stating that it was arrived at after 
hearing testimony which was to the effect that the 
omission was intentional is sufficient,®® although 
it does not set out the provisions of the will in de¬ 
tail, the number of the testator’s children, and the 
fact that respondent was one of thenL®i A report 
may be introduced in evidence, although the pro¬ 
ceeding was pending at the time the statute, with 


reference to such report, went into effect®® There 
is no record to transmit imtil the issues have been 
framed and allowed.®® 

Questions for jury. Questions of fact depending 
on the credibility of the witnesses and the view of 
the testimony t^en by the jury are properly left 
to their determination.®^ 

Instructions. The jury should 'be instructed to 
consider the whole evidence together, including a 
decision of the land court, and, if tlhey find the 
claims of the parties evenly balanced, to decide 
ag^ainst the party who has the burden of proof.®® 

Final disposition. Where an issue for a jury 
is framed and the issue transferred to the superior 
court for trial, it does not remove the case which 
still remains in the land court for final disposition 
after the answer of the jury has been certified.®® 
Where a decision by the superior court dismissing 
an appeal from the land court because of failure 
to have issues of fact framed in the land court is 
affirmed by the supreme judicial court, the only 
question remaining in the case is what decree should 
be entered on the finding of fact®^ 

c. Appeal, Writ of Error, or Exceptions 

(1) In general 

(2) Saving and presentation of ques¬ 

tions for review 

(3) Taking of appeal 

(4) Review 

(5) Determination and disposition of 

cause 

(1) In General 

The provisions of the statute may determine whether 
a question should be presented by appeal or on excep¬ 
tions. Only a final Judgment or decree Is revlewable. 
One who is not prejudiced by the decree and who has 
no Interest in the property affected Is not In a position 
to maintain a writ of error. 

Whether a question should be presented by ap¬ 
peal or on exceptions may depend on the provisions 


V. Woburn, 78 N.R 807, 102 Mass. 
220 . 

4a Mass.—McQuesten v. Attorney 
General, 72 NJS. 965, 187 Mass. 185. 

41. Mass.—^McQuesten v. Attorney 
General, supra. 

42. Mass.—^Barker v. Kennard, 116 
N.R 391, 226 Mass. 586. 

53 OJ. p 1119 note 65. 

4a Mass.—'Foss v. Atkins. 79 117.2. 

763, 193 Mass. 486. 

53 CU. p 1119 note 66. 

4a Mass.—Luce v. Parsons, 77 N. 
R 1032, 192 Mass. 8. 


45. Mass.—'Xiuce v. Parsons, supra. 
53 C.J. p 1119 note 68. 

46. Mass.—Luce v. Parsons, supra. 

47. Mass.—Weeks v. Brooks, 92 N.B. 
45, 205 Mass. 458. 

53 C.J. p 1119 note 71. 

48. Mass.—Weeks v. Brooks, supra. 
53 C.J. p 1119 note 72. 

49. Mass.—Woodvlne v. Dean, 79 N. 
2. 882, 194 Mass. 40. 

53 CJ. p 1120 note 73. 

5a Mass.—Woodvine v. Dean, su¬ 
pra. 

|B1. Mass.—Woodvine v, Dean, su- 
^ pra. 
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52. Mass.—Woodvine v. Dean, su¬ 
pra. 

53. Mass.-—Weeks v. Brooks, 92 N. 
2. 45, 205 Mass. 458. 

54. Mass.—Hughes v. Williams, 105 
17.2. 1056, 218 Mass. 448. 

55. Mass.—Cohasset v. Moors^ 90 N. 
2. 978, 204 Mass. 178. 

53 C.J. p 1120 note 79. 

5a Mass.—Bigelow Carpet Co. v. 
Wlggln, 95 17.2. 938, 209 Masa 642. 

57. Mass.—Foss v. Atkinq, 37 17JS. 
189, 201 Mass. 15a 
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of the governing statute.®® A statutory provision 
that certain matters shall not be questioned after 
the expiration of a stated time after final judgment 
does not apply to prevent the review of a final 
judgment®® A writ of error should be dismissed 
where a party in the court below who is interested 
in sustaining the judgment excepted to is not named 
as a party defendant in error, and is not served and 
does not waive service of the bill of exceptions.®® 

Judgments reviewable. Where a statute permits 
appeals on points of law from any final order, de¬ 
cision, judgment, or decree, an appeal will not lie 
from a decision as distinguished from a decree of 
the land court where no decree has yet been en- 
tered.®! Ordinarily, an appeal does not lie from 
a denial of defendant’s application for a jury trial,®® 
or from a denial of defendant’s motion to dismiss 
the application,®® or from an order refusing to 
continue the trial for the taking of depositions of 
an absent witness concerning an alleged right of 
way over the land.®^ However, an order denying 
a motion for a new trial, which motion was based 
on the ground that the trial court, after denial of a 
prior motion for a new trial on other grounds, 
erred in refusing to permit dismissal without prej¬ 
udice before entry of the final decree, is appeala- 
ble.fi5 

A decree ordering registration on payment by 
applicant to respondent of the amount expended 
by him on the premises and canceling tax deeds 
held by him on condition of the payment is a final 
and appealable decree,®® In proceedings for reg¬ 
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istration of land title, where a cross petition was 
filed, praying that a lost deed previously issued be 
restored, a decree granting such petition is, as 
to the collateral issue raised by the cross petition, 
final and appealable.®^ Where the rescript of the 
appellate court on affirmance of a decision for reg¬ 
istration contained no express provision for costs 
and the trial court entered an order allowing costs, 
such order is not appealable where it does not come 
within any class of appealable orders provided for 
by the statute.®® 

Where exceptions to an auditor’s findings of 
fact have been submitted to a jury which sus¬ 
tains the findings, and the excepting party makes 
a motion for a new trial which is overruled, the 
judgment overruling the motion for a new trial is 
not a final judgment on which a writ of error will 
lie.®® Without an exception to a final judgment 
in the cause, a writ of error does not lie to re¬ 
view the quashing of an examiner’s report in favor 
of an application for registration of title,*^® or to 
review the striking and dismissal of exceptions of 
fact to the report of an examiner, and the refusal 
of a demand for jury trial on those exceptions.^! 

Persons entitled. One who is not prejudiced by 
the decree and who has no interest in the property 
affected is not in a position to maintain a writ of 
error.'^® 

(2) Saving and Presentation of Questions 
for Review 

Questions will not ordinarily be considered which 
have not been properly raised and presented for review 


B8. Mass.—-Welsh v. Brisrgs^ SO NJB. i 
1146. 204 Mass. 540. 549. | 

£3 C.J. p 1120 note 83. 

I^ecislon appealable as chancery case 
see Appeal and Error § 22. 

SeftLsal to finune Issues 

When an appeal Is tahen to the 
circuit court from the decision of 
the land court relative to the resris- 
tration and confirmation of title to 
real estate and the appealing party 
petitions the Judgre of the land court 
to frame the issues on which the 
Appeal is to be tried, and the petition 
is denied, the a^rfirrieved party cannot 
have the action of the land court re¬ 
viewed by supreme court by an ap- 
-peal, his remedy bein? to bring: the 
case to supreme court by writ of 
error when a final decree is entered 
•by the land court.—Application of 
•Campbell. 84 Hawaii 10. 

•59. N.T.—Partenfelder v. People, 142 
N.T.S. 915, 157 App.Div. 462, af¬ 
firmed 105 N.E. 675, 211 N-.T. 855. 

«6a Oa.—Hanooi^ v. Lizella Fruit 
Farm, 190 SJS.* 862. 184 Ga. 73. 


Security deed holder 
Under land registration law. it 
must be presumed that one named as 
security deed holder in petition for 
registration of title was made a par¬ 
ty either as a named defendant or 
under the desigrnation **whom it may 
concern.'* especially where he volun¬ 
tarily appeared and submitted to the 
Jurisdiction of the court, and hence 
failure to make him a defendant in 
error requires dismissal of the writ 
of error.—^Hancock v. Ldzella Fruit 
Farm, supra. 

61. Hawait—In re Castle, 19 Ha- 
waU 436. 

62. Minn.—Peters v. Duluth, 187 N. 
W. 890, 119 Minn. 96, 41 

N.S., 1044. 

Ezoeptioiui to findings of examiner 
Where defendant's exceptions to 
. findlngrs of examiner and demand .for 
Jury trial in proceeding under land 
registration law were dismissed, and 
defendant excepted to the order of 
dismissal but there was no excep¬ 
tion to any final Judgment rendered 
by the court in the proceeding, bill 
of exceptions was prematurely 
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brought to the supreme court and 
would be dismissed.—Taylor v. Tay¬ 
lor, 198 S.E. 678, 186 Oa. 667. 

68. Minn.—Peters v. Duluth, 187 N. 
W. 890, 119 Minn. 96, 41 L.RJL, 
N.S., 1044. 

64. Mass.—Harrington v. Joyce, 65 
N.E.2d 30, 816 Mass. 187. 

65. Minn.—Application of Mitchell, 
18 NW.2a 20, 216 Minn. 868. 

6a Ill.—Herts V. Glos. 117 N.E. 68, 
279 Ill. 485. 

67. IlL—-Wyman v. Hageman, 148 IN'. 
E. 852, 818 ni. 64. 

6a Mass.—^Morehardt v. Dearborn, 
51 N.E.2d 989, 814 Mass. 765. 

69. Oa.—Smith v. IPloyd County 
Soard of Education, 148 S.E. 578, 
166 Oa. 535. 

7a Ga.—Ansley Park Golf Club v. 
Anderson, 176 S.E. 877, 179 Ga 579. 

71. Ga—Bass Foundry & Machine 
Co. V. MiUer, 118 S.E. 1, 158 Ga 
764. 

72. HL-^undt V, GIoa 33 NJEL 49, 
246 DL 686. 

58 CJ. p 1121 note 90. 
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In the court below. The same rules apply with respect 
to the mode of preserving for review the rulings as to 
objections and exceptions presented to the report of the 
examiner as are applicable to the review of objections 
and exceptions to the reports of masters In chancery. 

As in other appellate proceedings, questions will 
not ordinarily be considered which have not been 
properly raised and presented for review in the 
court below^s An objection to an order of ref¬ 
erence cannot be first made on appeaL*^^ So, it 
cannot be objected that an application was not 
dismissed without prejudice, where petitioners did 
not ask in the lower court that it should be with¬ 
out prejudice.75 An objector who fails to except 
to a judgment overruling his demurrer to the peti¬ 
tion cannot assert that the petition sets forth no 
cause of action,^^ although he assigns error on ex¬ 
ceptions pendente lite to a judgment dismissing 
exceptions to the final report of the examiner, in¬ 
cluding his exception to his ruling, overruling the 
objector’s demurrer.77 

An objection to the corporate capacity of a 
corporation seeking registration cannot be urged 
on appeal, where it was not questioned by defend¬ 
ant’s answer.^^ An objection because of the ab¬ 
sence of necessary parties may be taken on ap¬ 
peal,^® as, for example, the absence of benefi¬ 
ciaries in a suit with respect to trust property,®® 
The reviewing court will not consider requests 
for rulings which were not argued by any party 
as such and not incorporated in the decision of 
the trial court by reference or otherwise identified 
therein, although the decision purported to deal 


with requests for rulings.®! 

Objections to report of examiner or auditor. The 
same rules apply with reference to the mode of pre¬ 
serving for review the rulings as to objections and 
exceptions presented to the report of the exam¬ 
iner as are applicable to the review of objections 
and exceptions to the reports of masters in chan¬ 
cery.®® A question as to the sufiiciency of evidence 
cannot be raised for the first time on appeal, where 
not raised before the examiner, or on the trial in 
the court below by objections or exceptions to the 
examiner’s report.®® Where the examiner does not 
return the evidence taken by him, a party may 
not complain where he has not asked the trial judge 
for a rule on the examiner to report the evidence 
and to file it.®^ Where exceptions to an auditor’s 
findings of fact are submitted to a jury ■which 
sustains the findings, and a motion for a new trial 
is overruled, the losing party Should except pen¬ 
dente lite to the judgment refusing the new trial,, 
on which error may be assigned in a bill of ex¬ 
ceptions tendered after the final disposition of the 
case, and assigning error on the final judgment 
therein.®® 

Certificate or transcript of evidence. Where 
there has been a reference to an examiner and 
additional evidence is taken by the court on the 
coming in of his report, the proper method to pre¬ 
serve it is by a certificate of evidence,®® but, where 
the hearing before the court is on the pleadings, the 
report by the examiner of the evidence and his find¬ 
ings, and the exceptions to his report, the report is 


73. HI.—Sundstrom v. Village of 
Oak Park, 30 N.m2d 58, 374 HI. 
632, 131 A.L.R. 1466—Naiburg v. 
Hendriksen, 10 N.R2d 348, 870 HL 
502. 

53 aJ. p 1121 note 98. 

Xltla to private way 
"Where question of title to private 
way was tried out in land court on 
petition to register title to parcel of 
land including private way, and 
Judge in his decision stated that no 
question of procedure was raised or 
considered, and that the case wcus 
heard on the merits. It was too late 
for petitioner to urge for the first 
time in the supreme judicial court 
that question of title to any part of 
the way was not open to respondents 
under their pleadings because all 
they alleged in their answer was 
easement in the way.—^Xnapp v. 
Reynolds, 96 N.ll,2d 849, 326 Masa 
737. 

General oar omnilms exception. 

Rule of land court that **no state- 
2 nent ether thda‘ that contained in a 
MH of exceptions that a party' ex¬ 
cepts to an order, ruling or decision 


made in the absence of counsel, may 
be filed'* does not permit a general 
or omnibus exception to all the vari¬ 
ous rulings of law that may be dis¬ 
covered in a document entitled "deci¬ 
sion," but purpose is merely to elim¬ 
inate the formal taking of exceptions 
in writing necessary in such cases 
in the superior court.—Johnson v. 
Rosengard, 12 iN'.R2d 825, 299 Mass. 
375. 

Release of agreement 
Where land court In determination 
of petition for registration of title 
found that respondent lost his rights 
under contract to purchase land by 
failure to perform contract, whether 
the agreement under seal could be 
released by parol as urged on appeal 
was immaterial in the absence of 
specific exception impairing finding 
of trial court.—Johnson v. Rosen¬ 
gard, supra. 

74. Cal.—In re Reed, 266 P. 948, 294 
Cal. 119. 

75. HI.—Ambos v. Glos, 145 NJSS. 
839, 314 HI. 438. 

7®. Ga.—Havis v. Vfum Turpentine, 
etc., Co., 146 S.E. 458,^ 1&7 Ga. 690. 
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77. Ga.—Davis v. Vam Turpentine, 
etc., Co., supra. 

78. HI.—Gage v. Consumers’ Elec¬ 
tric Light Co., 64 NJB. 653, 194 HI. 
30. 

79. HI.—Wilson v. Central Trust 
Co., 120 19r.H. 739, 285 Ill. 427. 

80. 111.—Wilson V. Central Trust Co., 
supra. 

81. Mass.—^McCarthy v. Lane, 16 N. 
E.2d 683, 301 Mass. 125. 

82. HI.—Glos V. Hoban, 72 N.II 1, 
212 HI. 222. 

53 C.J. P 1121 note 1. 

63. HI.—Gage v. Consumers’ Elec¬ 
tric Light Co., 64 N.R 653, 194 HI. 
30. 

84. HL—Walsh v. Timm, 140 NUE. 
1, 308 HI. 604. 

53 C.J. p 1121 note 3. 

85. Ga—Smith v. BTloyd County 
Board of EJducation, 148 S.E: 578, 
166^Ga 535. 

88. HL—Troyer v.- Shdman, 150 17. 
E. 657, 8220> HL 140. 
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a part of the record and no certificate of evidence 
is necessary.87 Where the transcript of the evi¬ 
dence is presented at the time the decree is pre¬ 
sented and filed, but is not signed by the chancellor 
at the time through inadvertence, it may be signed 
by him after the close of the term as of the date of 
its presentation and filing.88 Notice of the actual 
signing of the certificate of evidence is not nec¬ 
essary where plaintiffs in error had notice of its 
presentation at the time the decree was signed.^® 
Plaintiffs in error may file a supplemental tran¬ 
script showing a hearing before the chancellor on 
a motion to strike an additional transcript^® 

(3) Taking of Appeal 

An appeal In proceedings for the registration of title 
must be taken In the manner prescribed by the statute, 
and within the time prescribed. 

An appeal in proceedings for the registration of 
title must be taken in the manner prescribed by 
the statute,®! and within the time prescribed.®® So, 
where the statute so requires, papers must be pre¬ 
pared and transmitted as soon as may be,®® and, 
if the statute is not complied with, a motion for con¬ 
tinuance should be denied.®^ Even in the absence 
of an express provision of the statute therefor, it 
has been held that a notice of appeal from an or¬ 
der'of registration should be noted with the regis¬ 
trar on the certificate of registration and in the 
registration book.®^ Where, under the statutes, 
questions of law arising out of the trial in the su¬ 
perior court on an appeal from the land court may 
be brought to the supreme judicial court and ques¬ 
tions of law arising in the land court may be taken 
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directly to the supreme judicial court, there may be 
two bills of exceptions in a single case, one arising 
out of the trial in the superior court, and one aris¬ 
ing out of the hearing in the land court®® 

(4) Review 

(a) In general 

(b) Nature of decisions reviewable 
(a) In General 

As a general rule, the appellate court will consider 
only the errors apparent of record, and ordinarily will 
not consider matters as to which error Is not assigned, 
or abstract questions. A party may not complain of an 
error which does not prejudice him, or which Is due to 
his own fault. A decree will not be reversed because of 
mere technical objections where the party has not been 
injured or deprived of any right to which he Is entitled. 

As in other proceedings as a general rule the 
appellate court will consider only the errors ap¬ 
parent of record,®*^ and ordinarily will not con¬ 
sider matters as to w'hich error is not assigned,®® 
or abstract questions.®® A contention that the de¬ 
cision of the trial judge was based on specific find¬ 
ings which were inconsistent with the general find¬ 
ing may not be considered where the contention is 
based on documentary evidence not contained in the 
record, and the record cannot be supplemented by 
evidence merely set fortih in the brief of counsel.! 
Likewise, alleged error of the trial judge in ex¬ 
cluding documentary evidence and denying appel¬ 
lant's motions is not reviewaWe, where neither 
the evidence involved nor the motions are set out in 
the record.® It has been held, however, that facts 
found by the trial judge in his decision will be 
treated as part of the record on appeal.® 


87. IlL—^Troyer v. Erdman, supra, 

88. Ill.—WaJsh V. Timm, «0 N.m 
1, 308 Ill. 504. 

89. ni.—Walsh V. Timm, supra. 

90. m. —^Walsh V. Timm, supra. 

91. Or.—^Lewls v. Chamberlain, 121 
P. 430, 61 Or. 150. 

53 C.J. p 1121 note 10. 

92. Philippine.—Boman Catholic 
Bishop V. Director of Lands, 34 
Philippine 623. 

53 'C.J. p 1121 note IL 

93. l£ass.—Crawford v. Holoson, 149 
N.B. 707. 254. I^ass. 168. 

53 aJ. p 1122 note 12. 

94. Mass,—Crawford v. Boloson, su¬ 
pra. 

95. N.T.—People v. O'Loughlin, 136 
W.TJS. 339—L^^shmann v. Brook- 
h^d. 135 ,^. 7 . 8 . 261. 

96. Mass.—Woodvioe v. Dean, 79 

m 194 Mass. 40. 


97. Mass.—Holcombe v. Hopkins, 49 
N.R2d 722, 314 Mass. 113. 

Parts of examiners’ repo^ 

In proceeding to register land ti¬ 
tle, alleged error in excluding from 
consideration, after conclusion of 
trials, parts of examiners’ reports 
after having admitted them without 
objection was not reviewable where 
excluded parts were not contained in 
the record.—Holcombe v. Hopkins^ 
supra. 

Bequests for rulings 
On appeal from land court deci¬ 
sion ordering title to land to be reg¬ 
istered free from restrictions, re¬ 
quests for ruling^ and actions there¬ 
on were not part of the “record” 
within appeal statute.—Harrington 
V. Joyce, 55 H.S^d 80, 816 Mass. 
187- 

98. Philippine.—Gibbs y. Samanillo, 
25 Philippine 392. 

XnsnlBelent ape o tfl o s t i o n of error 
Ga.—^Beynolds v. Smith, 199 SH. 187, 
186 Ga. 838. 


railuxe to file hill of axceptlons 
Mass.—Holcombe v. Hopkins, 49 N.B. 

2d 722, 814 Mass. 113. 

99. Cal.—^In re Bangle, 201 P. 968, 
54 CaJ.App. 415. 

68 aJ. p 1122 note 20. 

L Mass.—^Holcombe v. Hopkins, 49 
N.E.2d 722, 314 Mass. 118. 

2. Mass.—^Holcombe v. Hopkins, su¬ 
pra. 

3. Mass.—McCarthy v. Lane, 16 NJB. 
2d 683, 301 Mass. 125. 

Szcaption in. land court cases 
The rule that facts found do not 
become part of record in action at 
law unless incorporated in bill of 
exceptions, a report, a case stated, 
or agreed facts is subject to excep¬ 
tion In land court cases where find¬ 
ings of fact contained in a “decision” 
apparently stating the basis for ul¬ 
timate order or determination are 
deemed part of '’record” and, hence, 
i can be considered on appeal.—Har¬ 
rington V. Joyce, 55 H.E.2d 80, 816 
[Mass. 187. 
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A contention that the preliminary proof for the 
admission of abstracts was insufficient will not be 
considered where it is not pointed out in what re¬ 
spect the proof was insufficient,^ and where the 
matter is not referred to in the argument.® The 
court will not go outside the findings of a referee 
and search the record for a basis for additional 
findings to support the judgment® A reference by 
the trial judge to a letter will not permit such let¬ 
ter to be considered as evidence, where such letter 
is not in record, although it is referred to by pe¬ 
titioner in his brief.7 Where the question pre¬ 
sented for determination is the construction of a 
written instrument, the court on appeal will ordinar¬ 
ily decide its meaning without reference to the de¬ 
cision of the trial judge;® where, however, the 
significance of its words is controlled by the in¬ 
tention of the parties, weight may be given to his 
findings.® 

Who may allege error, A party cannot complain 
of an error which does not prejudice him,io or 
w»hich is due to his own fault^i Where appellant 
consented to the consideration by the trial judge 
of documentary evidence after the close of trial, 
subject to appellant’s exceptions, he could not com¬ 
plain of its subsequent exclusion by the judge.^® 

Presumptions, It will be presumed that an ex¬ 
aminer considered only competent evidence in mak¬ 


ing his findings, if sufficient competent evidence 
to support such findings is contained in his report.^® 
Where nothing to the contrary appears on the rec¬ 
ord, it will be presumed that the trial judge found 
facts warranting the denial of a motion to dis- 
miss.1^ 

Harmless error. A decree will not be reversed 
because of mere technical objections^® where the 
party has not been injured or deprived of any right 
to which he is entitled.^® So, where the decision is 
right, although based on erroneous grounds, it will 
be sustained.!'^ An erroneous ruling will be re¬ 
garded as harmless where it relates to an immate¬ 
rial matter.!® The decree will not be reversed be¬ 
cause of the admission of evidence which, although 
improper, is not prejudicial or harmful.!® 

(b) Nature of Decisions Reviewable 

Except as the statute may otherwise provide, the 
decision of the court to which the original application 
for registration is made as to « question of fact is flnaU 
and a review may be had only as to questions of law 
apparent on the record; a finding containing no error of 
law will not be disturbed by the court. 

Except as the statute may otherwise provide, 
the decision of the court to which the original ap¬ 
plication for registration is made as to a ques¬ 
tion of fact is final,®® and a review may be had 
only as to questions of law apparent on the rec- 


4. IlL—Gibson V. Glos, 111 N.E. 123, 
271 ni. 868. 

5. m. —Gibson V. Glos, supra. 

a. N.T.—Jamieson, etc,, Co. v. 

Reynolds, 154 N.Y.S. 836, 169 App. 
Div. 107. 

7. Mass.—Towle v, Protestant Epis¬ 
copal Church Donations, 166 N.E. 
70, 259 Mass. 256. 
a. Mass.—^Erickson v. Ames, 163 N. 

E. 70, 264 Mass. 436. 

9. Mass.—Hill v. Taylor, 4 N,E.2d 
1008, 296 Mass. 107—Sutcliffe v. 
Burns, 1 N.E.2d 23, 294 Mass. 126 
—^Erickson v. Ames, 163 N.B. 70, 
264 Mass. 436. 

Xbiteirpretatioa of will 

Supreme court, on appeal from de¬ 
cree of land court based on the in¬ 
terpretation of a will, will grive 
weigrht to findiniTS made by land 
court, since significance of words in 
will takes color from the time and 
circumstances in which they are 
used.—Bacon v. Kenneson, 194 N'.E. 
832, 290 Mass. 14. 

la HI.—McCrillis v. Glos, 116 N.B, 
224, 276 111. 617. 

63 C.J. p 1123 note 35. 

Sfalltize to submit issue to Jury 
Where on report of examiners no 
Issue of fact arises, and there is no 
conflict in the evidence, and the 
court renders a Judgment in accord¬ 


ance with the evidence, the refusal 
or failure of the court to submit 
such undisputed facts to a Jury was 
not injurious to the losing party, and 
therefore not cause for a reversal.— 
Reynolds v. Smith, 199 SJB3. 137, 186 
Ga. 838—Saunders v. Staten, 108 B. 
B. 797, 152 Ga 142. 

11. HI.—Walther v. Glos, 110 N.B. 
509, 270 Ill. 390. 

68 C.J. p 1123 note 36. 

12. Mass.—^Holcombe v. Hopkins, 49 
N.E.2d 722, 314 Mass. 113. 

13. HI.—^McMahon v. Rowley, 87 N. 
E. 66, 238 HL 31. 

14. N.C.—^Morgan v. Beaufort, etc., 
R. Co., 160 S.E. 30, 197 N.C. 568. 

15. HI.—McCrillis v. Glos, 115 NJB. 
224, 276 Ill. 617. 

16. Ill.—McCrillis V, Glos, supra 
63 C.J. p 1123 note 40. 

17. Mass,—Crawford v, Roloson, 149 
N.E. 707, 264 Masa 163. 

58 CJ. p 1123 note 41. 

18. Mass.—Baumgartner v. Doherty, 
190 N.E. 888, 286 Mass. 688. 

19. Masa-^asper v, W'orcester Spin¬ 
ning & Finishing Co., 64 N.E.2d 
89, 318 Masa 762. 

53 C.J. p 1124 note 42. 

20. Mass.-—^Town of Franklin v. 

I Metcalfe, 30 N.E.2d 262, 307 Mass. 

1 386—^Trudeau v. Williams, 30 N.B. 
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2d 237, 307 Mass. 364—-Horowitz v. 
People's Sav. Bank, 29 N.B12d 770,. 
307 Mass. 222—Sutcliffe v. Burns, 
1 N.E.2d 23, 294 Masa 126—Bacon 
V. Kenneson, 194 N.E. 832, 290 Mass. 
14—Eastwood v. Hayes, 190 NEL 
796, 286 Mass. 608—Baker v. Mil¬ 
ler, 187 N.E. 699, 284 Mass. 217— 
Liund V. Cox, 183 N.E. 714, 281 Mass. 
484—W'iUard v. Kimball, 178 N.E. 
607, 277 Masa 360. 

53 C.J. P 1122 note 27. 

Findisgs heia final 

(1) In general.—^Makepeace Bros. 
V. Town of Barnstable, 198 N.E. 922, 
292 Masa 518—63 CJ. p 1122 note 
27 [a]. 

(2) As to location of boundary.— 
Langevln v. Fletcher, 174 N.E. 194, 
273 Masa 543. 

(3) As to controlling monuments. 
—^Morehardt v. l>earbom, 46 N.E.2d 
751, 313 Masa 40. 

<4) That, at time original petition 
for registration of title was filed, 
there had not been possession for 
time required for acquisition of title 
by adverse possession.—Baumgartner 
v. Doherty, 190 N.R 838, 286 Mass. 
683. 

Oonslsteuoy of findings 
In suit for registration of title, 
specific findings that certain property 
was included in devise in will to pe- 
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ord.21 So, a finding containing no error of law 
will not (be disturbed by the reviewing court^^ A 
finding as to a question of fact is final, unless it 
can be said that the evidence as a matter of law 
is insufficient to justify the conclusion rcadied,23 
and it is for the trial judge to decide what evi¬ 
dence he will rely on;^^ but a respondent may on 
appeal insist that the proofs as to title in fee of 
applicant were insufficient to support a decree of 

registration.25 

The finding of the trial court, where the evi¬ 
dence is unreported, is conclusive in the appellate 
court,26 and, where the decree of the trial court 
is based on a general finding on all the evidence 
and does not purport to set out all the material evi¬ 
dence, the appellate court may consider only whether 
the specific facts found are as a matter of law in¬ 
consistent with the general conclusions.27 So, ap¬ 
peals froA the decisions of the trial court based in 
part on unreported evidence bring before the appel¬ 
late court only questions of law apparent on the 
record, so that findings of fact cannot be revised, 
and, if on all the facts and reasonable inferences 
therefrom the ultimate finding is justified as a 
matter of law, it must stand.28 The decision of 
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the trial judge as to matters within his discretion 
cannot ordinarily be reviewed,^® except in a case 
of clear abuse.^® 

The findings of the examiner of titles are en¬ 
titled to due weight on review, notwithstanding 
they do not carry the same weight as the verdict 
of a jury or of a chancellor, where witnesses have 
testified before him,3i and such findings, when ap¬ 
proved by the chancellor, will not be disturbed un¬ 
less they are manifestly against the weight of the 

evidence.32 

(5) Determination and Disposition of Cause 

The disposition which may be made of the proceed¬ 
ings in the appellate court may depend on the form of 
the appellate proceedings. Where no error is apparent 
of record, exceptions will be overruled, or the Judgment 
affirmed on appeal, but, if error Is established, the de¬ 
cree should be reversed. 

The disposition which may be made of the pro¬ 
ceedings in the appellate court may depend on the 
form of the appellate proceedings.^^ Where no er¬ 
ror is apparent of record, exceptions will be over¬ 
ruled,®^ or the judgment affirmed on appeal 
but, if error is established, the decree should be re¬ 
versed.®® The power of the appellate court to va- 


titloner*s wife were not inconsistent 
with general finding based on all the 
evidence in favor of petitioner so as 
to require reversal of decree which 
granted registration of property In 
favor of petitioner.—^Bacon v. Ken- 
neson, 194 N.R 832, 290 Mass. 14. 

21. Mass.—Horowitz v. People’s Sav. 
Bank, 29 N.E.2d 770, 307 Mass. 222 
—^Bacon v. Kenneson, 194 N.H. 832, 
290 Mass. 14—^Burke v. Common¬ 
wealth, 186 N.E. 277, 283 Mass. 63 
—Willard V. KimbaU, 178 N.B. 607, 
277 Mass. 360. 

63 C.J. p 1123 note 28. 

Xiaw qnestioii held not raised 
Appeal from land registration de¬ 
cree by respondent claiming only that 
appellant was entitled to rights of 
way in accordance with indenture 
mentioned in stipulation and decree 
raised no law question.—Hornor v. 
Barnard, 171 N.E. 82, 271 Mass. 120. 

22. Mass.—^Town of Franklin v. 
Metcalfe, 80 N.E.2d 262. 807 Mass. 
886—O’Shea v. Mark E. Kelley Co., 
173 N.E. 508, 278 Mass. 164. 

23. Mass.—Hill v. Taylor, 4 N.E.2d 
1008, 296 Mass. 107—Sutcliffe v. 
Bums, 1 N.E.2d 23, 294 Mass. 126— 

U. S. Lteather Co. v. City of Lynn, 
199 N.E. 313, 293 Mass. 14^Bates 

V. Town of Cohasset, 182 N.E. 284, 
280 Mass. 142. 

63 C.J. p 1123 note 29. 

Findings warranted by evldenoa 
Land court Judge’s fact findings 
will stand, if warranted by evidence 
with Justifiable inferences.—Hill v. 


Taylor, 4 N.B.2d 1008, 296 Mass. 107 
—Baker v. Miller, l87 ITJBl 699, 284 
Mass. 217—Burke v. Commonwealth, 
186 N.E. 277, 283 Mass. 63. 

Bight to attack validity of finding 
Respondents, whose appeal fi*om 
decision that petitioner had title 
proper for registration to certain land 
was based on finding made in locat¬ 
ing comer of petitioner’s land, may 
not attack validity of finding where 
respondents were claiming under deed 
from third person, which was record¬ 
ed subsequent to filing of petition, 
and there was nothing in record to 
show what land was included in deed. 
—^Trudeau v. Williams, 30 N.E1.2d 237, 
307 Mass. 364. 

24. Mass.—Holmes v. Bcorett, 169 
K.E. 609, 269 Mass. 497. 

53 C.J. p 1123 note 80. 

25. 111.—Glos V. E^ngman, 69 N.E. 
632, 207 m. 26. 

26. Mass.—^Morehardt v. Dearborn, 
46 N.B,2d 761, SIS Mass. 40—Bacon 
V. Kenneson, 194 N.E. 832, 290 Mass. 
14—Merry v, Prlast, 177 N.E, 673, 
276 Mass. 592. 

68 C.J. p 1123 note 29 £a]5 
mew 

findings of land court on evidence 
not rex>orted and after Judge had tak- 
[ en view must be sustsdned on appeal. 
—Langevin v. Fletcher, 174 N.Ei 194, 
273 Mass. 548. 

JaanA iublnded in tax taking 
A finding of land court Judge based 
on all the evidence, all of which was 
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not reported, that land was included 
in tax taking that parties assessed 
did not own, may not be disturbed.— 
Holcombe v. Hopkins, 49 JB.2d 722, 
814 Mass. 118. 

27. Mass.—^Killam v. March, 66 N.H. 
2d 946, 316 Mass. 646—Holcombe v. 
Hopkins, 49 N.E.2d 722, 314 Mass. 
113—^McCarthy v. Lane, 16 N.B.2d 
683, 301 Mass. 125—^Bacon v. Ken¬ 
neson, 194 N.E. 832, 290 Mass. 14. 

28. Mass.—Holcombe v. Hopkins, 49 
H.E.2d 722, 314 Masa 113. 

29. Mass.—Foss v. Atkins, 94 N.E. 
762, 208 Mass. 510. 

68 C.J. p 1123 note 32. 

30. Ill.—Harts v. Glos, 117 N.E. 68, 
279 HL 486. 

3L Ill.—Havill V. Kaindl, 60 N.B.2d 
426, 826 IlLApp. 360, affirmed Ma- 
tanic V. Krojack, 64 N.E.2d 885. 392 
lU. 647. 

32. IlL—Havill v. Kaindl, 60 K.E.2d 
426, 825 IlLApp. 860, affirmed Ma^ 
tanlc V. Krojack, 64 H.E.2d 885, 392 
Ill. 647. 

33. Mass.—Welsh v. Briggs, 90 N.E. 
1146, 204 Mass. 640. 

63 C.J. P 1124 note 43. 

34. Mass.—Crawford v. Roloson, 160 
N.Ei 303, 262 Mass. 527. 

35. Mass.—^Morehardt v. Dearborn, 
46 N:E.2d 761, 313 Mass. 40—^Towm 
of Franklin v. Metcalfe, 39 N.E.2d 
966, 310 Mass. 881. 

33. Mass.—McCarthy v. Lane, 16 H. 
E.2d 683, 301 Mass. 125. 
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cate a stipulation made by the parties and adopted 
by tihe trial judge as a foundation for his con¬ 
clusions will not be exercised where there is noth¬ 
ing in the record with or without the stipulation 
which justifies the conclusion that the decision of 
the judge on the merits should be disturbed.^^ 
Where a reversal is required because the con¬ 
clusions of law are not supported by the findings 
of fact, the appellate court will not order judgment 
for either party if the evidence is conflicting, and a 
new trial is necessary.^* 

In an ajppellate proceeding trying both appeals 
and exceptions from the decision of the land court, 
the appellate court on sustaining exceptions will dis¬ 
miss the appeals raising the same questions.^ ^ 
Where, after a decree of registration and before 
it has become final, the court is notified that a por¬ 
tion of the land involved has previously been reg¬ 
istered in the name of another, it -should order an 
investigation of such question,^<^ and, if it fails 
to do so, on an appeal from a judgment denying a 
revision of the cause, the cause should be returned 
to the trial court for such determination.^! Where 
a decree of registration is reversed and the trial 
court enters a decree den 3 dng the petition for reg¬ 
istration, an appeal by petitioner from such decree 
will not be dismissed if there is a new point of 
law available to ^titioner on his appeal,^^ and 
this is true, although the points are not raised by 
counsel where it is apparent that the decree is not 
in conformity with the decision on the prior ap- 
peal.^3 So, the petition having been denied in toto 
in consequence of an adverse claim to a portion of 
the parcel, the decree will be modified so that it 
shall be without prejudice to the claim to the un¬ 
controverted portion.^^ 

A general statute requiring a mandate to be filed 
within two years after an order of reversal does 
not by analogy require a filing of an order of af¬ 
firmance in registration proceedings within two 
years.^5 Where defendant’s exceptions to the find¬ 
ings of the examiner and demand for a jury trial 
were dismissed and there was no exception to any 
final judgment rendered by the trial court so that 
a writ of error was prematurely brought to the 
appellate court, the appellate court will grant per¬ 


mission to plaintiff in error to file exceptions in the 
court below as exceptions pendente lite to await 
the final determination of the case.^® Where, aft¬ 
er reversal of a judgment denying applicant’s right 
to register land, objectors brought to the appellate 
court a bill of exceptions assigning error on the 
trial court’s subsequent judgment entitling appli¬ 
cant to registration of the land in his name, the 
failure of applicant at that time to assign error by 
a cross bill of exceptions to the court’s refusal to 
sustain a previous motion to strike and dismiss the 
objections does not preclude applicant from there¬ 
after making a motion to strike and to dismiss all 
pleadings of the objectors.'*^ 

Where judgment overruling exceptions to an 
examiner’s report was reversed by the appellate 
court on the ground that the evidence demanded a 
finding in favor of the exceptions to-such report, 
the sustaining of the exceptions to the examiner’s 
report by the trial court requires a recommitment 
to the same or a different examiner for de novo 
investigation and report the trial court, on fil¬ 
ing of a remittitur and revocation of the former 
decree for plaintiff, may not enter a judgment de¬ 
creeing registration for defendant, without any 
findings of fact having been entered in his favor 
by an examiner,^® and a judgment so entered can¬ 
not be supported on the theory that the judge in 
entering judgment necessarily made a finding for 
defendant, notwithstanding neither party demanded 
a trial by jury on any issue arising on exceptions 
to the examiner’s report.®® In such circumstanc¬ 
es, amendments offered by plaintiff after remittitur 
but before further proceedings were taken in the 
trial court are prematurely offered, but, on the 
sustaining of the exceptions by the trial court, 
the right of amendment reappears.®! 

d. Fetitian for Review 

Under some statutes, an fntereeted party may, Inr 
a proper case, prosecute a petition for a review of the 
decree of registration on the ground of fraud, and such' 
remedy is a separate and distinct one from that by a 
motion for a new trial. The petitioner must show af¬ 
firmatively that he has an interest in the land In ques¬ 
tion, that he has'been deprived of such interest through 
the registration In question, and that there was actual 
fraud in the procurement of the decree^ 


37. Mass.—^Loring- v. Merder, 63 K. 

E.2d 466, 31S Mass. 599. 

3a - Minn.—Sluby v. Kydor, 180 N.W. 

1110, 114 Mton. 217. 

68 CJ*. p 1124 note 45. 

3a Massfc—St.' Botolph dub v. 
BitOokUas Trust Co., 198 K.B. 903, 
292 Mass. 480. 

4a JPbtilpidne.—Acantilado v. De 
Santos, 82 HUlippine 850., : 


41. Philippine.—Acantilado v. De 
Sajitos, supra. ^ 

42. HawaiL—^In re Dewers, 19 BOa- 
wali 834. 

43. Hawaii.—In re Dewers, supra. 
44* Hawaii.—In re Dewers, supra. 

4B. Ill.-^teits v. Glos, 182 NJBB. 688, 
299 m. 198. 

68 ajr. p 1124 note 61. i 


4a da.—Taylor v. Taylor, 198 S-E- 
- 678, 186 Ga. 667. 

47. da.—Asbury v. McCSU, 42 S.E. 

2d 870, 202 Ga. 154; 

4a da.—-Asbury v. McCall, 14 S.E. 

« 2d 715, 192 da. 102—Btolton "v.. 

Dan^ord, 6 S.]&2d 804, 189 Ga. 506^ 
49. —-Holton^ V. Lankford,' irajpra. 

5a da.—Helton v. Lankford, supra 
*51. da—^Holton v. Lankford, supia 
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Under some statutes, an interested party may, 
in a proper case, prosecute a petition for a re¬ 
view of the decree of registration on the ground 
of fraud.52 Where the statute provides that the 
petition for review of the decree must be filed with¬ 
in a specified time after its entry, the petition may 
be filed after the rendition of the decision without 
waiting until the entry of a final decree,and at 
any time -before the filing of the decree,54 the 
time running from the entry of the decree, and not 
from the date of the decision.^® Where an appeal 
has been taken from the decision of the court of 
land registration, the time nins from the date of 
the entry of the decree based on the judgment of 
the appdlate court®* 

The petition for review is a separate and dis¬ 
tinct remedy from that by a motion for a new 
trial,57 and the right to it is not affected by denial of 
a motion for a new trial, irrespective of the ground 
on which it may have been presented.®* Petitioner 
must show affirmatively that he has an interest in 
the land in question, that he has been deprived of 
sudh interest through the registration in question,®* 
and that there was fraud in the procurement of the 
decree.** 

The fraud which must be shown is actual fraud, 
proved as of a time of, or prior to, judicial action 
and not subsequent thereto,®^ and a judicial error 
is not synonymous with actual fraud.** An order 
entered in a cadastral proceeding setting aside a 
judgment for partition rendered therein to enforce 
the preferential title of a third person is not a re¬ 
vision of any decree or judgment on title and does 
not fall within the meaning of a statute of the 
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kind under consideration.** A petition for review 
will not be granted in order to permit one who has 
defaulted in the registration proceedings to assert 
his title where the default was due to inexcusable 
negligence on his part*^ 

Rights of innocent purchasers. Persons who ac¬ 
quire their interest in the land after its registra¬ 
tion has been ordered, but before the entry of a 
final decree, are not innocent purchasers for value 
"within the meaning of a statute providing for a pe¬ 
tition for review if no innocent purchaser for value 
•has acquired an interest.*® A purchaser in good 
faith within the meaning of such a statute is one 
who buys the property without notice that another 
has a right to or interest therein, and pays a full 
and fair price for it at the time of the purchase, 
or before he has notice of the adverse claim or in¬ 
terest.*® A mortgagee for value and in good faith 
cannot be deprived of his rights by the reopening 
of a decree of registration.*7 

Notice. Persons who did not appear in the orig¬ 
inal registration proceedings and who acquired their 
interest in the land after the filing of a petition of 
review are not entitled to notice of the hearing.** 

Relief granted. Where a decree of r^stration 
has been obtained by fraud, the decree may be 
reopened on condition that the lien of a mor^- 
gee for value and in faith shall subsist until the 
debt secured is paid** Where, on a petition for 
review in cadastral proceedings, fraud is estab¬ 
lished after trial, the court may order cancellation 
of the decree of registration, and the issuance of a 
new decree and certificate of title in the name of pe- 
titioner.7* 


52. Mask—Wareham Sav. Bank v. 
Partridffe, N.El.Sd «67, 317 Mass. 
88—^Baker v. Kemp, 13 N,B.2d 380, 
299 Mass. 490. 

53. Philippine.—^Rivera v. Moran, 48 
Philippine 836. 

54. Philippine—Government v. Nu- 
eva Eciia First Instance Court, ,49 
Philippine 433. 

53 C.J. p 1124 note 54. 

65. Philippine.—Be los Reyes v. Be 
Villa, 48 Philippine 227. 

53 CjJ^ “Ote 66. 

66. Philippine.—^Broce v« Apurado, 
26 Philippine 581. 

67. Philippine.—^Rivera v. Moran, 48 
Philippine 836. 

5& Philippine.—Rivera v. Moran, 
supra. • * ' 

59. Mass.—^Baker v. Kcmib 13 N'.E. 

2d 880, 299 Mass. 490. 

53 aJ. p 1224 note 59. 
interest held not 5heWiL 

A finding: of the Imd court Uiat 


one petitioning: for review of a de¬ 
cree reg:istering: title to land had no 
land or interest or estate therein pre¬ 
cluded the granting of the petition 
for review or his application for regp- 
istratlon.—^Baker v. Kemp, supra. 

Statute of frauds 

: Where plaintiff brought bill for 
reformation of certificate of title to 
certain land so that such land would 
be covered by plaintiffs mortgrage on 
allegation that mortgage was omit¬ 
ted from certificate by owner's fraud 
in proceeding for registration of ti¬ 
tle of such land and it appeared that 
mortgage agreement was insuffkcient 
to comply with statute of frauds, bill 
was required to be dismissed, where 
owner pleaded statute of frauds.— 
Wareham Sav. Bank v. Partridge, 56 
N.E»3d 667, 317 Mass. 33. 

60. Mass.—^Baker v. Kemp, 13 N.B. 

2d 386, 299 Mass. 490. 

I 53 C.J, P 1124 note 60. 
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61. Philippine^—Government v. Tri¬ 
ne, 50 Philippine 708, 

53 C.J. p 1125 note 61. 

62. Philippine.—Government v. Tri- 
no, supra. 

63. Philippine.—^Manalo v. Lukban, 

48 Philippine 973. 

64. Philippine.—Rivera v. Carballo, 

49 Philippine 625. 

65. Philippine.—^Rivera v. Moran, 48 
PhUipplne 836. 

63 C.J. p 1125 note 64. 

66. Philippine.—Cui v. Henson, 51 
PhiUppine 606. 

67. Philippine.—Angelo v. Birector 
qf Lands, 49 Philippine 838. 

68. Philippine.—^Rivera v. Moran, 48 
Philippine 836. 

69. Philippine.—dAngelo v. Director 
<qS Lands. 49 Philippine 838. 

70. Philippine «—Tongco v. Vlauzon, 

50 Philippine 1009. 
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Appeal or certiorari. An appeal lies from an or¬ 
der denying a petition for review, and the lower 
court cannot decline to certify the bill of exceptions 
on the sole ground that there is no merit in tHe 
appealJi While an appeal may lie from an order 
granting the review,72 the better practice is to 
except to the order and await the final determina¬ 
tion of the controversy before bringing up the 
matter on appeal.^^ Where petitioner has a rem¬ 
edy by appeal from an order granting a review, 
certiorari will not lic.^^ In the absence of an ex¬ 
press provision of the statute the defeated party 
on a petition for a review of the decree has no right 
to an appeal for a trial by a juryJS 

§ 22. Registration and Certificate of Title 

a. In general 

b. Amendment or rectification of certifi¬ 

cate or registry 

c. Cancellation of certificate 

a. In General 

On the entry of a decree of registration In Judicial 
proceedings therefor, a designated officer, usually the 
registrar of titles, is required to make and register what 
Is known as the original certificate of title In a record 
provided for the purpose, and such officer must also 
make and deliver a duplicate of the certificate to the 
registered owner. 

Where the statutes so provide, on the entry of a 
decree of registration in judicial proceedings there¬ 
for, a designated officer, usually the registrar of 
titles, is required to make and register what is 
known as the original certificate of title in a rec¬ 
ord provided for the purpose, and such officer must 
also make and deliver a duplicate of the certificate 
to the registered owner,'^^ On the registration of 
a transfer of the property, the registrar is required 
to issue a new duplicate certificate of title to the 
transferee, as is discussed infra § 35. The rights 
of owners of lesser estates in the property are rec¬ 
ognized and protected by statements or memo¬ 
randa on the certificate of the owner in fee sim¬ 
ple, and separate certificates are unnecessary.*^^ 


Where the holder of a perpetual leasehold in realty 
completed a proceeding for registration of title, 
and the owner of the reversionary fee was made 
a party and his interest was noted in the regis¬ 
tration decree and appeared on the certificate of 
title in the register of the record of the proper 
county, such reversionary fee is ‘Registered” with¬ 
in the contemplation of the Torrens Act.*^* In the 
absence of an express requirement in the statute, 
a certificate of title need not contain a statement 
as to appurtenant easements.^® 

Under the terms of the statutes, the certificate 
of title is conclusive evidence of all matters and 
things contained therein,80 and persons dealing with 
the land may rely on material facts stated in the 
certificate.®^ 

Construction and interpretation of certificates^ 
The principles of construction which govern the 
interpretation and construction of deeds govern as 
to interpretation and construction of certificates of 
title.®® Nothing is presumed to be contained in the 
owner’s duplicate Torrens certificate of title which 
is not in the original certificate.®® , 

b. Amendment or Bectification. of Oertiflcate or 
Begistry 

A court having Jurisdiction of the matter has Inher¬ 
ent power to correct and amend a certificate of title to 
show the true state of the title, and under specific pro¬ 
visions of the registration statutes, errors, omissions, or 
mistakes In the registry or in the certificate of title may 
be corrected, provided resort Is had to the procedure 
fixed in the statute. 

A court having jurisdiction of the matter has 
inherent power, it has been held, to correct and 
amend a certificate of title to show the true state 
of the title,®^ and, tmder specific provisions of the 
registration statutes, errors, omissions, or mistakes 
in the registry or in the certificate of title may be 
corrected,®® provided resort is had to the proce¬ 
dure fixed in the statute.®® So, tmder some pro¬ 
visions, a registered owner of land or other person 
in interest may file a petition under statute for 
amendment of a title certificate or issuance of a 


71. Philippine.—Tusi v. Guevaxa, 44 
Philippine 74. 

72. Philippine.—Villados v. San Pe¬ 
dro, 49 Philippine 596. 

73. Philippine.—-Villados v. San Pe¬ 
dro, supra. 

74. Philippine.—VUlados v. San Pe¬ 
dro, sin>ra. 

75. HawaiL—In re Herrick, 29 War 
wail 232. 

76. Minn.—Rea v. Kelley, 286 H.W. 
910,1S3 Minn. 194. 

77. Ohio.—Vinewood Realty Co. v. 


Vniagre of Willowick, 25 N.E.2d 845, 
136 Ohio St 257. 

78. Ohio.—Vinewood Realty Co. v. 
Village of Willowick, supra. 

79. Mass.—Duhinsky v. Cama, 158 
N.m 821, 261 Mass. 47. 

80. Minn.—Morgan v. Sargent, 288 
N.W. 866, 182 Minn...l00. 

Operation and effect of registration 
generally see infra S 23. 

Conclusiveness of certificate with re¬ 
spect to rights of purchaser see 
infra S 25. 

81. Minn.—Horgan v. Sargent, su¬ 
pra. 
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82. Mass.—^Duhinsky v. Cama, 158 N. 
B. 321, 261 Mass. 47. 

53 ax P 1125 note 84. 

83. Or.—Plesher v. Craft 88 P.2d 59, 
148 Or. 633. 

84. Mass.—New York Life Ins. Co. v. 
Bmbassy Realty Co., 200 N.B. 8, 
293 Mass. 852. 

85. Philippine.—^Rozas v. Enriquez, 
29 Philippine 31. 

53 ax p 1126 note 85. 

86. Philippine.—Go «»tilo V. Maravil- 
la, 48 Philippine 442. 

63 ax p 1128,note 86. 
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new certificate on proof of any of the specific 
grounds enumerated in the statute or any other rea¬ 
sonable ground,*7 if such relief may be given with¬ 
out opening the original registration decree or im¬ 
pairing the title or interest of a purchaser hold¬ 
ing the certificate for value and in good faith, 
unless such purchaser consents thereto in writing.ss 
The proceeding may be prosecuted only by a per¬ 
son in interest within the statute,^^ that is, by one 
who has proprietary, pecuniary, or some other 
right or interest in the land itself, as distinguished 
from a claim of a personal nature against the land- 
owner.® o 

Under a statute permitting amendments of the 
certificate in certain instances but providing that 
it shall not be construed to give the court author¬ 
ity to open the original decree, the decree of reg¬ 
istration and proper certificate of title cannot be 
reviewed on a motion to amend.®! The land court 
may correct an error of closure in a plan or of a 
statement contained in a certificate if such correc¬ 
tion does not include land not included in the orig¬ 
inal petition.®® 

Under some statutes, the proceeding for altera¬ 
tions on the register is limited to corrections of the 
records of the r^strar of titles and certificates,®® 
and the cancellation of a memorial of a lien, inter¬ 
est, or easement which has ceased or terminated, 


as discussed infra § 22) and the proceeding is 
not intended to settle all controversies growing 
out of the ownerships or claims of different per¬ 
sons to registered land.®^ In a proceeding under 
such a statute to alter a registration certificate of 
a subsequent purchaser of land over which plain¬ 
tiffs right of way passed, the court may not al¬ 
ter the certificate further than to describe the right 
of way in the exact language used in the deed to 
plaintiff,and the court has no authority to grant 
injunctive relief.®® 

Under a statute permitting a landowner who sub¬ 
divides a tract of registered land into lots to ap¬ 
ply for a new certificate or certificates and requiring 
the court on such application to cause the plan 
of subdivision to be certified and filed with the re¬ 
corder, the court should deny the application where 
the plan or plat has not been approved by the speci¬ 
fied municipal body as required by law,®^ 

c. Cancdlatioii of Certificate 

Under some statutes, proceedings for the canceilatlon 
of a certificate of title are authorized, t>ut In such a 
proceeding the procedure must be in conformity with the 
statute. 

Under some statutes, proceedings for the cancel¬ 
lation of a certificate of title are authorized,®® but 
in such a proceeding the procedure must be in con- 


87. Mass.—St. Georgre’s Ebenezer 

Prlznitive Methodist Church of 
Methuen v. Primitive Methodist 
Church of U. S., Eastern Confer¬ 
ence, 52 N.E.2d 401, 315 Mass. 202. 

Oonstruotioii with other statute 
The statute authorizing registered 
owner of land or other person in In¬ 
terest to file petition for amendment 
of title certificate or Issuance of new 
certificate must be construed with 
statute conferring on land court Ju¬ 
risdiction of cases cognizable imder 
general principles of equity Jurispru¬ 
dence, where any right, title, or in¬ 
terest in land is involved, as parts of 
single harmonious legislative system 
dealing with registration oi titles to 
and interests in land.—St. George’s 
Ebenezer Primitive Methodist Church 
of Methuen v. Primitive Methodist 
Church of U. Sw, Eastern Conference, 
supra. 

Proof 

In proceedlug based on ground that 
previous owner of locus Intended to 
convey it to petitioner, but conveyed 
it, throizgh scrivener’s mistaJce, to 
respondent’s trustees, burden was on 
petitioner to prove by preponderance 
of evidence that grantor or scrivener 
made mistake in drafting deed and 
that grantor Intended to convey land 
to petitioner; evidence was held in¬ 
sufficient to warrant trial Judge’s 


finding that land was conveyed to ^ 
respondent, instead of petitioner, by 
mistake of grantor or scrivener in 
diafting deed.—St. George's Ebenezer 
Primitive Methodist Church of Meth¬ 
uen V. Primitive Methodist Church of 

U. S., Eastern Conference, supra. 

88. Mass.—St. George’s Ebenezer 
Primitive Methodist Church of 
Methuen v. Primitive Methodist 
Church of XJ. S., Eastern Confer¬ 
ence, supra. 

Certificates ftom common source 
Where all certificates of title from 
common original source contained re¬ 
strictive building clause, on petition 
for amendment of certificate of title 
by striking the restrictive clause, 
land court did not have authority to 
impair title or other interest of other 
purchasers holding certificates for 
value and in good faith, without their 
written consent.—Ward v. Pruden¬ 
tial Ins. Co. of America, 18 NJEi.2d 
411, 299 Mass. 559. 

89. Mass.—St George's Ebenezer 
Primitive Methodist Church of 
Methuen v. Primitive Methodist 
Church of JJ. S., Eastern Confer¬ 
ence^ 52 N.E.2d 401, 815 Mass. 202. 

90. Mass.—St George’s Ebenezer 
Primitive Methodist Church of 
Methuen v. Primitive Methodist 
Church of XJ. S., Eastern Confex^ 
ence, supra. 


One claiming equitable latevest in 
land has sufficient standing to main¬ 
tain petition under statute authoriz¬ 
ing registered ow;ier of land or other 
person in interest to file petition for 
amendment of title certificate or is¬ 
suance of new certificate.—St. 
George’s Ebenezer Primitive Meth¬ 
odist Church of Methuen v. Primitive 
Methodist Church of XJ. S.. Eastern 
Conference, supra. 

91. Philippine.—Grarcia v. Reyes, 61 
Philippine 409. 

58 C.J. p 1126 note 89. 

92. Philippine.—Rozas v. Enriquez, 
29 Philippine 81. 

93. Minn.—Minnetonka State Bank 

V. Minnesota State Sunshine Soc., 
250 N.W. 561, 189 Minn. 560. 

94. Blinn.—Minnetonka State Bank 
V. Minnesota State Sunshine Soc., 
supra. 

95. Minn.—^Minnetonka State Bank 
V. Minnesota State Sunshine Soc., 
supra. 

96. Minn.—Minnetonka State Bank 

V. Minnesota State Sunshine Soc., 
supra. 

97- Ohio.—^In re Certificate to Sulli¬ 
van, 27 Ohio N.P.,I7.S., 119. 

98. Minn.—Carl v. De Toffol, 25 EL 

W. 2d 479, 228 Minn. 24. 
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formity with the statute.®^ Under such a statute, 
the court has jurisdiction, where the title of a hold¬ 
er of a certificate of title has terminated and ceased, 
to order the cancellation of the certificate of title 
and the Sssuance of a new one to the rightful 
owner;! but in exercising such jurisdiction the 
court may do nothing that would impair the title 
or other interest of a purchaser who holds a cer¬ 
tificate for value and in good faith.2 When, 
through mistake, property not belonging to appli¬ 
cant has been included in his certificate of title, an 
injtmction will lie on behalf of the true owner to 
prevent the sale of the property by execution cred¬ 
itors of the registered owner, to cancel the an¬ 
notations in the registry of such execution, and to 
secure a new title for plaintiff free from such en¬ 
cumbrance.* 

In a suit to cancel a certificate of title as wrong¬ 
fully obtained, relief may be granted in the form 
of a decree for reconveyance of the land and the 
delivery of the duplicate certificate of registration 
of title,^ together with an accounting for rents re¬ 
ceived and the value of the occupancy of the land 
less the expenses paid;® but defendant is entitled 
to reimbursement for funds expended in repairs on 
the land,^ 

Where fraud is the only exception mentioned in 
the statute wherein the certificate does not carry 
with it a good title, a petition seeking to cancel a 


certificate issued to a transferee is defective where 
it does not allege that defendants had notice of an 
alleged forgery,^ or that they were not purchasers 
for value.* Unreasonable delay in bringing suit 
to cancel a certificate of title may bar the ac¬ 
tion.* General rules apply with respect to the 
evidence and findings in a suit to cancel a cer¬ 
tificate of title.!* 

§ 23. Operation and Effect of Registration 

Where a decree for registration has been rendered 
and the record duly made and the certificate issued, the 
land becomes registered iand, and subsequent transfers 
and dealings with relation thereto must be made under, 
and In accordance with, the statute. Subject to some 
exceptions, after the time has passed in which the de¬ 
cree of registration may be questioned, an indefeasible 
title is created in the registered owner, free from all 
claims and encumbrances other than those noted on the 
certificate of title. 

Where a decree for registration has been ren¬ 
dered and the record duly made and the certificate 
issued, the land becomes registered land,!! and the 
official certificate shows the complete state of the 
title.!* Subsequent transfers and dealings with 
relation to the land must be made under, and in 
accordance with, the statute.!* Subject to such 
exceptions as are expressly provided for by the 
regristration statutes,!^ and, even in the absence of 
an express exception with respect thereto, in cases 
of fraud, as discussed infra § 28, or mutual mis¬ 
take,!® after the time has passed in which the decree 


99. Mass.—St. George’s Sbenezer 
Primitive Methodist Church of 
Methuen v. Primitive Methodist 
Church of IT. S., Eastern Confer¬ 
ence, 52 N.E. 401, 315 Mass. 202. 
53 C.J. p 1126 note 92. 

XTeoesslty of swom stateaieiLt of 

Where petition for revocation of 
respondents* land title certificate and 
issuance of new certificate to peti¬ 
tioner did not allege, nor evidence 
show, that petitioner ever filed swom 
statement of his claim, as required 
by statute to authorize land court to 
determine validity of claim adverse 
to registered owner of land, petition¬ 
er showed no right to maintain peti¬ 
tion under such statute.—St, George’s 
Slbenezer Primitive Methodist Church 
of Methuen v. Primitive Methodist 
Church of IT. S., Blastem Conference, 
supra. 

1. Minn.—Carl v. De Toffol, 25 N. 

W.2d 479, 223 Minn. 24. 

Oondemned land 

Land court may determine petition 
to compel holders of outstanding ti¬ 
tle to surrender certificate for can¬ 
cellation and for issuance to city and 
county of new certificate relating to 
land condemned.—^En re Wardi 31 
wall 731. 


2. Minn.—Carl v. De Tolfol, 25 N. 
W.2d 479, 223 Minn, 24. 

3. Philippine.—^Laureano v. Steven¬ 
son, 45 Philippine 252. 

4. Mass.—^Medllnsky v. Premium 
Cut Beef Co., 67 N.B.2d 762, 320 
Mass. 22. 

5. Mass.—Medlinsky v. Premium 
Cut Beef Co., supra. 

6. Mass.—Medlinsky v. Premium 
Cut Beef Co., supra. 

7. m.—EUlason v. Wilbom, 167 NJSJ. 
101, 836 Ill. 352, affirmed 50 S. 
Ct. 382, 281 U.S. 467, 74 L.Bd. 962. 

8- m.—^Ellason v. Wilbom, supra. 

9. CaL—^Toler v. Smith, 23 P.2d 788, 
133 CaLApp. 199. 

10. Findings of master, in suit for 
puxtpose of canceling a certificate of 
title, held insufficient to support in¬ 
ference drawn by trial Judge.—Med¬ 
linsky V, Premium Cut Beef Co., 67 N. 
B.2d 31, 817 Mass, 25. 

Mistake 

On petition to revoke a certificate 
of title to premises on ground that 
owner intended to' convey premises 
to petitioner but through mistake of 
scrivener conveyed them to regis¬ 
trant, evidence supported findings 
that owner intended to convey prem¬ 
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ises to registered owner and that no 
mistake was made in deed to such 
owner.—St. George’s Bbenezer Prim¬ 
itive Methodist Church of Methuen 
V. Primitive Methodist Church of IT. 
S., Bastem Conference, 63 N.B.2d 900, 
318 Mass. 723. 

11. Ohio.—Corpus Juris cited in 
Vinewood Realty Co. v. Village of 
Willowick, 25 N.B.2d 346, 348, 136 
Ohio St. 267. 

53 C.J. p 1126 note 99. 

12. Ohio.—Vinewood Realty Co. v. 
Village .of Willowick, 26 N'.B.2d 
346, 136^hlo St 267. 

13. Mass.—Tyler v. Judges Court of 
Registration, 55 N.B. 812, 175 Mass. 
71, 61 L.R.A 433. 

14. Philippine.—De Jesus v. Manila, 
29 Philippine 73. 

Construction 

The exceptions which go to restrict 
or defeat the purpose of the statute 
will not be enlarged beyond the actu¬ 
al signification of the words used, or 
extended beyond the limits which the 
words themselves actually set—^De 
Jesus V. Manila, supra. 

16. Wash.—^Brace v, Superior Land 
GQm 113 P, 310. 66 Wash. 681. 
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of registration may be questioned,^® an indefeasi¬ 
ble title is created in the registered owner,as 
against everyone^® free from all claims and encum¬ 
brances except those noted on the certificate of 
title.i^ 

Land not subject to registration. In the case of 
registration of land which is not subject to the stat¬ 
utes under which the proceedings are brought, a 
certificate of title is null and voidL^^ If a certifi¬ 
cate includes, by mistake or oversight, lands which 
cannot be registered, the holder does not, by vir¬ 
tue of such certificates alone, become the owner 
of the land illegally included.^! 

Public lands and highways. Although a statute 
with respect to public lands provides that, on alien¬ 
ation by the government, they shall be brought un¬ 
der the statutes with respect to the registration of 
titles, and shall become registered lands, and that 
the instrument of alienation, grant, or conversance 
shall be registered as in the case of other deeds 
and conveyances, a certificate entered, and a dupli¬ 
cate certificate issued to the grantee, nevertheless 
the provisions of the Registration Act as to the 
conclusiveness of a decree of registration, and of 
certificates based thereon, are not applicable to the 
certificate of title issued on a patent of government 
lands ^ch a certificate is not a conclusive proof 
of title, and confers no better right than that con¬ 
ferred by the patent.^® Navigable waters have been 
held to constitute "public highways’' within a pro¬ 
vision of the registration statute that the certificate 
of title is subject to all land embraced in the de¬ 


scription contained in the certificate which has 
theretofore been legally dedicated or declared by 
a competent court to be a public highway.^^ 

Improvements. Unless the objector during the 
pendency of litigation for the registration of land 
makes claim to improvements made in good faith 
during his occupancy, and has them excluded from 
the decree, he cannot, in a subsequent separate ac¬ 
tion, question the right thereto.^® 

§ 24. -Easements 

Where the statute provides that the certificate holder 
shall take free from all encumbrances, except those notecf 
on the certificate, and certain other specific exceptions 
provided for In the statute, the certificate Is conclusive 
of the existence of a way which it recites. 

Where the statute provides that the certificate 
holder shall take free from all enciunbrances, except 
those noted on the certificate, and certain other spe¬ 
cific exceptions provided for in the statute, the 
certificate is conclusive of the existence of a way 
which it recites.2® Where certificates of title are 
issued subject to rights of passage, they have the 
effect of creating such rights by express grant 
hence, they do not cease as soon as the neces¬ 
sity ceases,28 nor will they be regarded as aban¬ 
doned by a mere nonuser.^^ While the fact that 
land is registered does not prevent an easement 
attaching as appurtenant to it, even though the 
certificate makes no mention of it,®® it has been 
held that no easement can pass as appurtenant 
affecting registered land as the servient estate 


le. Philippine.—Ileyes v. Borbon, 50 
Philippine 791. 

17. N.T.-JTerry v. Collins, 261 N.T. 
S. 472, 146 Misc. 488. 

53 aj. p 1127 note 6. 

BespondeiLt withdrawing claim 
Decree of land court of confirma¬ 
tion and registration of title in fee 
simple quiets title as against re¬ 
spondent withdrawing claim with 
consent that decree might be entered 
in favor of petitioner.—^Kaohelelanl 
V. Bishop Trust Co., 31 Hawaii 357. 
Gollateral attack 

Where purchaser, in good faith and 
for a valuable consideration, pur- 
chaaad a Torrens title to land, the 
certificate of title was not subject to 
collateral attack for purpose of show¬ 
ing that, at time of registration de¬ 
cree, land was held in adverse pos¬ 
session.—Harrington v. Linkert, 282 
N.W. 461, 203 Minn. 676. 

18. Mass.—^Malaguti v. Rosen, 180 N. 
B. 632, 262 Mass. 655. 

53 CJ. p 1127 note 7. 

19Si . CaL—Carlson t. Carlson, 12 P. 
2d 165, 124 Cal.APPsi207. 


Ga.—Dyal v. Watson, 162 S.B. 682, 
174 Ga. 330. 

Minn.—State v. Westfall, 89 IT.W. 
175, 85 Minn. 437, 89 Am.S.R. 571, 
67 L..RJL 297. 

Ohio.—COrvlngton v. Heppert, Com. 
PL, 91 N.B2d 713. 

20. Philippine.—^U. S. v. Judge Pam- 
panga First Instance Court, 49 
Philippine 495. 

21. PhiUppine.—^Ledesma v. Iloilo, 49 
PhiUppine 769. 

53 C.J. P 1127 note 15. 

28. Philippine.—De los Reyes v. 
Razon, 38 Philippine 480. 

23. Philippine.—De los Reyes v. 
Razon, supra. 

24. Cal.—Newcomb v. City of New¬ 
port Beach, 60 P.2d 825, 7 CaL2d 
393. 

1 25. Philippine.—Bias v. De la Cruz, 
I 37 PhiUppine 1. 

:26. Mass.—GamweU v. Bigley, 145 
NJEi 47, 250 Mass. 140. 
i Bight Of way for storin waiara 
[Cal.—Hbnsberger v. Durfee, 180 P.2d 
I 189, 55 CaLAP9.24 f8r 
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27. Mass.—^Dublnsky v. Cama, 158 
N.B. 321, 324, 261 Mass. 47. 

28. Mass.—Dubinsky v. Cama, supra. 

29. Mass.—^Dubinsky v. Cama, su¬ 
pra. 

53 C.J. p 1128 note 25. 

30. Mass.—Goldstein v. BeaL 69 N.®. 
2d 712, 317 Mass. 750—Dubinsky v. 
Cama« 158 N.B. 321, 261 Mass. 47. 

Beservaiimii. of petLtioii for improve¬ 
ments 

Where lands of subdivision were 
subject to uniform plan of reserva- 
I tion, one of which reserved to origi¬ 
nal owners the right to petition for 
improvements and bind grantees of 
land and land itself for payment of 
such improvements, the reservation 
was not an easement within statute 
continuing easement to parcel of reg¬ 
istered land, although easement had 
not been noted on registration certifi¬ 
cate, since it lacked the essential ele¬ 
ment of an easement, in that there 
was created no dominant and seryjent 
estate.—C. T. Inv. Co. v. Cleveland 
Trustee., 2 Ohlo.Bupp. 21. 
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which is not disclosed on its title as registered.^! 
Where by express provision of the statute appli¬ 
cant receiving a certificate of title takes subject 
to any public highway, way, or private way estab¬ 
lished by law, where the certificate of title does not 
state that the boundaries of such highway or way 
have been determined, unless it is made to appear 
on the certificate of title that such boundaries have 
been determined, the right to such highway, way, or 
private way is tmaffected by the registration of the 

title.52 

§ 25. -Prior Liens or Encumbrances 

Under the registration acts, the certificate holder 
ordinarily takes free from encumbrances or liens, except 
as the statute may otherwise provide. 

Under the registration acts, the certificate hold¬ 
er ordinarily takes free from encumbrances or 
liens, except as the statute may otherwise provide,^^ 
and he is entitled to hold the property free from 
encumbrances not noted on the certificate of title.^^ 
A final decree declaring a transaction to constitute 
a mortgage on the land is conclusive in the absence 
of fraud.35 Where, with the knowledge and con¬ 
sent of a party, a contract is entered on the cer¬ 
tificate of title as a mortgage and not as a pacto de 
retro, he cannot afterward show that it was not 
a mortgage.3^ A provision of the statute allowing 
actions f^ the foreclosure of liens or charges if 
brought within six months of the original decree 
applies only to parties who are not bound by 
the decree.^7 


§ 26. -Taxes 

Under statutes so providing, the registration of title 
to land does not affect liens for taxes. 

Under statutes so providing, the registration of 
title to land does not affect certain liens for taxes.^^ 
Where an exception as to taxes extends only to 
those which are levied and assessed, it does not ex¬ 
tend to taxes not levied or assessed at the time 
of the transfer, because of an erroneous declara¬ 
tion for taxation made by the previous owner.39 
Under some provisions, the certificate of title is 
subject to any tax or special assessment for which 
a sale has not been had at the date of the certifi¬ 
cate,and in such case no steps need be taken to 
establish or continue the lien of a state, or city, 
or village for all taxes or special assessments con¬ 
firmed for which a sale of the land had not been 
had at the date of the certificate of title.^! 

§ 27. - Double Registration 

Where a decree of registration Is made, and the time 
has passed within which It may be questioned, another 
action for registration may not be brought for the same 
land. 

Where a decree of registration is made, and the 
time has passed within which it may be ques¬ 
tioned, another action for registration may not be 
brought for the same land.^^ In successive regis¬ 
trations, where more than one certificate is issued 
in respect of a particular interest in land, the per¬ 
son holding under the prior certificate is entitled to 
the land as against the person who obtained the 


31. Mass.—Goldstein v. Beal, 59 N. 
B.2d 712, 317 Mass. 750. 

63 O.J. p 1127 note 22. 

Passasreway 

Where subdivision plan showed an 
oleven-foot passageway between reg¬ 
istered lots of parties, six feet of 
which were on defendant’s lot and 
five feet were on plalntilTs lot, but 
passageway as established was on 
plalntilTs land except for nine inches, 
defendant acquired no easement in 
passageway and. hence, plaintiff was 
Improperly ordered to execute an in¬ 
strument of conveyance so that the 
passageway could be established as 
of record as It In fact existed.—Gold¬ 
stein V. Beal, supra. 

32. Philippine.—Cuaycong v, Bene- 
dicto, 37 Philippine 781. 

33. Mass.—Goldstein v. Beal, 59 N. 
B.2d 712, 817 Mass. 750. 

XlML for rents and profits 

<1) PlalntilTs claim of lien for 
rents and profits for a period preced¬ 
ing judgment of registration of land, 
which claim was not noted on regis¬ 
tration records, could not become a 
lien against land registered.—Iiaiik- 
ford V. Mllhollin, 47 S.m2d 70, 208 


Ga. 491, followed in 47 S.B.2d 74, 203 
Ga. 497, and Lankford v. Tanner, 47 
S.B.2d 75, 203 Ga. 497, two cases, and 
Lankford v. Holton, 47 S.E.2d 76, 203 
Ga. 498. 

(2) The fact that other parties to 
land registration proceeding were sol¬ 
vent when title was registered, but 
subsequently became insolvent, did 
not entitle plaintiffs to an equitable 
lien for rents accruing prior to date 
on which title was registered, since 
any condition requiring a lien should 
have been provided for in the certifi¬ 
cate of title as recorded in the title 
register.—Lankford v. MilhoUln, 48 S. 
R2d 729, 204 Ga. 193, followed in 48 
S.EI2d 783, 204 Ga. 198. 

(3) The statute providing for an 
accounting between cotenants did not 
authorize a subsequent recording of 
a lien on title register for rents ac¬ 
cruing prior to registration of tltla 
—Lankford v. Mllhollin, supra. 

tmrecorded lien 

Attorneys were barred f^om enforc¬ 
ing lien against land where, prior to 
recording lien, ‘another had procured 
registration of title certlflcata—-Dyal 
V. Watson, 162 S.E. 682, 174 Ga. 330. 
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34. Mass.—Goldstein v. Beal, 59 N. 
K2d 712, 817 Mass. 750. 

35. Pliilippine.—Calimbas v. Paguio, 
46 PhiUppine 566. 

36. Philippine.—Abellana v. Oblas, 
46 PhiUppine 535. 

37. Minn.—^Doyle v. Wagner, 122 N. 
W. 816, 108 Minn. 443. 

38. lU.—Curtis V. Haas, 131 N-B. 
701, 298 Ill. 485. 

39. Philippine.—I>e Jesus v. Manila, 
29 PhiUppine 78. 

40. Cal.—’Newcomb v. City of New¬ 
port Beach, 60 P.2d 825, 7 Cal.2d 
393. 

Void tax sale was not “sale” with¬ 
in provision of Torrens law that title 
certificate should be subject to any 
tax or special assessment for which 
“sale” of land had not been held at 
date of certificate of title.—’Newcomb 
V. City of Newport Beach, supra. 

41. m.—Curtis V. Haas, 131 N.E. 
701, 298 lU. 485. 

42. PhiUppine.—Beyes v. Borhon, 60 
PhiUppine 79L 
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second certificate.^* So, where two certificates 
include or cover the same land, the earlier in date 
must prevail as between the original parties, wheth¬ 
er the land comprised in the later certificate is 
wholly or only in part comprised in the earlier cer¬ 
tificate.^^ One holding a certificate of title to land 
within a cadastral survey is, on proceedings for 
compulsory registration under the Cadastral Act, 
entitled to a new certificate covering all of the 
land contained in the old one.**® 

§ 28. -Fraud or Forgery Afiecting Reg¬ 

istration or Certificate 

Statutory provisions as to the eonclusiveness of reg¬ 
istration and of the certificate of title ordinarily except 
cases of fraud, and apart from statute, a decree and cer¬ 
tificate of registration secured by fraud may be set aside 
in an action brought by the defrauded person, as long 
as the title remains registered in the name of the person 
guilty of the fraud. 

Statutory provisions as to the conclusiveness of 
registration and of the certificate of title ordi¬ 
narily except cases of fraud.^* Even in the ab¬ 
sence of an express exception of cases of fraud 
from the statute, where the registration of title is 
secured by fraud, the decree and certificate of reg¬ 
istration may be set aside in an action brought by 
the defrauded person within a reasonable time after 
notice of the fraud, as long as the title remains 
registered in the name of the person guilty of the 
fraud,^7 Although, after transcription of the 
decree of registration on the original application, 
any subsequent registration which is procured by 
presentation of a forged instrument is null and of 
no effect as between the parties,^* nevertheless 
the title of a registered owner who has taken bona 
fide for a valuable consideration is not affected 
by reason of claiming through some one, the reg¬ 
istration of whose right or interest was void, be¬ 
cause procured by the presentation of a forged 
instrument.^* 


§ 29. — Subsequent Actions or Proceed¬ 
ings 

Except as otherwise provided In the statute, regis¬ 
tered land Is subject to the jurisdiction of the courts in 
the same manner as if not so registered, and the reg¬ 
istration does not preclude the enforcement of remedies 
as against the registered owner as long as the rights of 
third persons are not affected. 

Except as otherwise specially provided in the 
statute, registered land is subject to the jurisdic¬ 
tion of the courts in the same manner as if not so 
registered.^* As a general rule remedies as against 
the registered owner are not precluded by the reg¬ 
istration of the title to property so long as the 
rights of third persons are not affected.*^ So, the 
registration of title does not extinguish a right of 
action in personam to enforce the duty of an agent 
in whom the legal title is registered to reconvey 
to his principal.®* After the expiration of the time 
fixed by statute within which a proceeding for an¬ 
nulment of the decree may be brought, an action 
cannot be maintained to recover a part of the land 
alleged to have been erroneously _ included in the 
registration by applicant;®* nor can such an ac¬ 
tion be maintained on the ground of error in the 
description, where the property described in the 
certificate of registration is the same as that de¬ 
scribed in the application.®^ The provision of the 
Torrens law that no action for the recovery of land 
or an interest therein shall be brought after a speci¬ 
fied time following the registration of the land is 
not a general statute of limitations, but a special 
one, and it must be pleaded specially.®® 

§ 30. -Subsequent Adverse Possession 

Registration acts are ordinarily construed to preclude 
the acquisition of a title by adverse possession as against 
the registered owner. 

Registration acts are ordinarily construed to pre¬ 
clude the acquisition of a title by adverse posses¬ 
sion as against the registered owner,®® as for ex- 


43. Philippine.—^Lesrarda v. Saleeby, 
31 PMlippine 590. 

53 C.J, p 1128 note 39. 

44. Philippine.—Government v. Zam¬ 
ora, 41 Philippine 905—^Legrarda v. 
Saleehy, 31 Philippine 590. 

45. Philippine.—Government v. CSah- 
allero, 34 Philippine 540. 

46. Ohio.—Crafts y. Day, 1 Ohio 
Supp. 28. 

47. Minn.—^Baart v. Martin, 108 N. 
W. 945, '99 Minn. 197, 116 Am.S.R. 
394. 

Duty 

Landowner In obtctinlngr regristra- 
tion oif land under Torrens Act owes 
to public duty to xefiraiu from dime 

76 C.J.S.—37 


I and fraud.—Gill v. Johnson, 18 P. 
857, 125 Oal.App. 296, hearingT denied 
14 P.2d 1017, 125 Cal.App. 296. 

48. Philippine.—De la Cruz v. Fahie, 
85 Philippine 144. 

46- Philippine.—^De la Cruz v. Fahie, 
supra. 

50. N.C.—Harrison v. Darden, 26 S. 
E.2d '860, 223 hT.a 364. 

51. Philippine.—Qngr-Qulngrco y. 
ImsLZ, 27 Philippine 314. 

53 C.J. p 1129 note 49. 

52. Philippine,—Severlno y. Severi- 
no, 44 Philippine 343. 

53 CJ. p 1129 note 50. 

53. 1 . Philippine.—Villarosa y- Sar» 
miento, 46 Philippine 814. " 
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54. Philippine.—Villarosa y. Sar- 
miento, supra. 

65- U.S.—Gill V. Frances Inv. Co., C. 
CJLCal., 19 F.2d 880. 

66. Ill.—People V. Mortenson, 88 N. 

E.2d 35, 404 IlL 107. 

Mass.—Goldstein v. Beal, 59 NlpllSd 
712, 317 Mass. 750. 

53 C.J. P 1129 note 58. 

Jnxisdiction.; validity of iudgment 
Claimant's use of land after issu¬ 
ance of title certidcate to others in 
land registration pro<%eding: did not 
aifect court's Jurisdiction or validity 
of Judgment and certificate.—-Toler 
V. Smitlii, 23 P.2d 738, 133 OaLApju 
199. 
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ample, ^ere they provide that, after land has been 
brought under the act, no title adverse to, or in 
derogation of, the title of the registered owner may 
be acquired by any length of possession merdy.^^ 

§ 31. Withdrawal front Registration 

Under some provisions, land which Is once registered 
must remain registered, but under other provisions, a 
registered landowner may at any time withdraw his land 
from the operation of the registration statute. 

Under the provisions of the statutes in some 
jurisdictions, the 'bringing of land under the Reg¬ 
istration Act is an implied agreement running with 
the land that it shall be subject to the terms of the 
act and all amendments and alterations thereof,58 
and the system contemplates, and it is sometimes 
expressly so provided, that it shall thereafter re¬ 
main registered land.^® In other words, after title 
is registered un-der the statute, the owner is not 
authorized to remove or withdraw title from reg¬ 
istration in the absence of some statutory provi¬ 
sion authorizing him to do so.80 Under particu¬ 
lar provisions, however, a registered landowner 
may at any time withdraw his land from the oper¬ 
ation of the registration statute,®^ although such 
withdrawal may not alter or affect any title or right 
pertaining to or fixed on the land at the time of the 
withdrawal.®^ Some provisions authorize with¬ 
drawal from registration on order of court where 
unusual circumstances exist or exigencies appear 
rendering continued registration of title impractica¬ 


ble and inexpedient,®® and, where such circumstanc¬ 
es exist, relief may be granted by the court wheth¬ 
er or not the title itself is involved.®^ On an ap¬ 
plication for withdrawal of property from regis¬ 
tration under such a statute, the registrar is not 
a party in interest and has no standing to appear 
in the proceeding to consent or to object to the 
application.®® Under a statute preserving to the 
original registree the right to withdraw from 
registration, a notation of the release of registered 
property from a mortgage lien is not a “notation of 
transfer, lease or memorial,” which will preclude 
such withdrawal.®® 

§ 32. Memorials after Registration 

a. In general 

b. Cancellation or removal 
a. In Q-eneral 

It Is ordinarily required, where a title has been reg¬ 
istered, that the register enter on the registry and cer¬ 
tificate of title, memorials of subsequent transfers, liens, 
or adverse claims, and a proceeding lies to compel the 
entering of a memorial In a proper case. The memorials 
entered on a certificate of title become part of the cer¬ 
tificate, and as part of the certificate may be regarded as 
conclusive evidence of all matters and things contained 
therein. 

Under provisions of the registration statutes, 
where a title has been registered, the registrar 
should enter on the registry and certificate of title, 
memorials of subsequent transfers, liens, or ad¬ 
verse claims.®^ Provisions requiring the entry of 


57. U.S.—TT.S. V. PuUeLTd-Leo, D.C. 
Hawaii, 66 F.Supp. 782. affirmsd, C. 
C.A., 166 F.2d 766, certiorari denied 
67 S.Ct 100. 329 U.Sw 697, 91 Ii-Bd. 
609. aiBrmed 67 S.Ct 1287, 881 U.S. 
266, 91 LJSd. 1474. 

88. N.Y.—Application of Cams, 43 
N.Y.S.2d 497, 181 Misc. 1047. 

53 CJ. p 1180 note 66. 

89. Mass.—^Tyler v. Jnd^res Court of 
Registration, 55 N'.m 812, 175 Mass. 
71, 51 L..R.A. 433. 

80. N.Y.—Application of Cams, 43 
N.Y.S.2d 497, 181 Mlsc. 1047. 

61. U.S,—Jones ▼. York Coxmty, C.C. 

A-Neb., 47 F.2d 837. 
masatlsflad Judgment 
Under Torrens Act lands may be 
withdrawn notwithstanding unsatis¬ 
fied judgment against county payable 
only out of indemnity fund.—Jones v. 
YoA County, supra. 

88p U.S.—Jones v. York County, su- 
Xademntty fasA 

fjlAahUity of mgtetered land under 
Toa:r«ea Act to contribute to indem- 
fituid or unsatisfied Judgment 
against county payable only from in¬ 


demnity fund did not amount to **ti- 
tle or right pertaining to or fixed on 
land,** under provision as to with¬ 
drawal.—Jones V. York County, su¬ 
pra. 

63. N.Y.—Application of Cams, 43 
N'.Y.S.2d 497, 181 liflsc. 1047. 

AppUoatioiL held properly granted 
An application of Joint owners for 
withdrawal from registration of title 
to realty under Torrens Title Act was 
granted, where it appeared that mort¬ 
gage on property was in default and 
that mortgagee wcus willing to accept 
a deed for premises in lieu of fore¬ 
closure and possible .deficiency Judg¬ 
ment if premises were withdrawn 
from registration hut not otherwise, 
since registration would make it dif¬ 
ficult for mortgagee to sell property 
after acquiring it.—Application of 
Cams, supra. 

64. N.Y.—Application of Cams, su¬ 
pra. 

65. N.Y.—Application of Cams, su¬ 
pra. 

66. N.Y.—Beckford v. Cheshire, 217 
N.Y.S. 215, 128 Misc. 16. 

6T. IlL^Hartsman v. Ehlndl, 79 16!. 
E.2d 472, 460 Ill. 248;: i 
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Ih order to achieve basio purpose 
of Torrens Act, registration or mem¬ 
orial of all matters affecting title to 
registered property must be entered 
in register of title, so that registrar's 
certificate becomes sole and exclusive 
evidence of titla—^Miller v. Freder¬ 
ick’s Brewing Co., 92 NJB.2d 108, 406 
HI. 591. 

Release, from liability 
A written agreement by owners of 
realty releasing railroad and others 
from liability for damages because of 
construction and operation of rail¬ 
road created a “lesser estate,*' "inters 
est in land,** or “charge on land'* 
within meaning of the Torrens Act, 
or at least an “equitable restriction 
on land** binding a purchaser of the 
land with notice, and, hence, a mem¬ 
orial of the agreement on certificate 
of title of the original owners of the 
realty was properly entered by coun¬ 
ty recorder, and on sale of the realty 
it was the recorder’s duty to carry 
the memorial forward to new certifi¬ 
cate in name of purchaser with no- 
tice.-^PenMylvania R, Co. v. Kearns, 
9 Ohio Supp. 137, a6armed<48 K.B.2d 
1012, 71;Ohlo App. 209. 
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such memorials are mandatory;®* but the registrar 
has no authority to enter memorials except such as 
conferred on him by statute,®* and an entry of a 
memorial without statutory authorization has no 
effect as creating a lien or charge against the reg¬ 
istered title.*^® Under a statute which provides 
that any person who makes any adverse claim or 
asserts any lien or charge as to registered land 
shall file an affidavit setting forth such claim, lien, 
or charge with the registrar, who is required to 
note it on the raster, and which also ^vrovides 
that no voluntary or involuntary transaction shall 
affect title to registered land until noted as re¬ 
quired by the statute, all claims against the title 
must be registered under the act,*^! and no others 
can be recognized.*^* 

A person claiming an interest in registered land, 
who was not made a party to the r^stration pro¬ 
ceeding, may file a copy of an order reversing a 
decision denying his petition to intervene, where 
the reversal was rendered after the entry of the reg¬ 
istration decree, which should ibe entered as a mem¬ 
orial of his interest statutory provisions for the 
nature of memorials to be made as to specified in¬ 
struments filed for such purpose do not forbid the 
filing of such an order and memorial thereof.^^ 
Under some statutes, a homestead declaration must 
be registered in connection with the title certifi¬ 
cate.*^® 

The memorials entered on a certificate of title 
become part of lie certificate, and as part of the 
certificate may be regarded as conclusive evidence 
of all matters and things contained therein.^® Ac¬ 
cordingly, persons dealing with the land may rely 
on material facts stated by the registrar of titles 
in the memorial entered on the certificate of title.^^ 


§ 32 

Form and contents. The registrar is required to 
state the facts truly and correctly in the memorial 
as far as he does state them.^* The memorial re¬ 
quired by law is intended to contain something more 
than the date, time of filing, and filing number of 
the instrument registered;*^* it should contain a de¬ 
scription of the encumbrance, lien, or interest cre¬ 
ated, or the purport of the instrument.®® The 
amount of a mortgage or lien is a material fact 
and may very properly be stated by the registrar in 
the memorial, whether or not specifically or man- 
datorily required of him; and, if he does state it, 
he must correctly state the amount*^ If the regis¬ 
trar cannot readily ascertain from the instrument 
filed the amount of the lien created thereby, or oth¬ 
er facts, a simple reference to the instrument on 
file for further information, with the date, time of 
filing, file nmnber, and kind of instrument, if that 
is readily ascertained, will be sufficient** 

Under some provisions, if the recorder is in 
doubt on any question or if any party in interest 
does not agree as to the proper memorandum to 
be made in pursuance of any instrument presented 
for registration, the question is to be referred to 
the court for decision, and the court in such pro¬ 
ceeding may enter an order prescribing the form 
of memorandum.** Such a provision is not ap¬ 
plicable where action is taken by a person other than 
the holder of the certificate.*^ 

Proceeding to compel entering of memorial. Un¬ 
der some provisions, the registrar of titles may 
file a bill in the court of initial registration to de¬ 
termine whether inadvertently omitted memorials 
should be entered on certificates of title.*® Under 
a statute which provides that a petition may be 
filed in the original proceeding for an order on 


68. HI.—Curtis v. Haas, ISl N’.H 701, 
298 m. 485. 

69. lU.—Curtis V. Haas, supra. 

68 C.J. p 1130 note 71. 

70. HL—Curtis V. Haas, supra. 

53 CJ. p 1130 note 72. 

71. H.C.—^Dillon v. Broekfr, 100 S.B. 
191, 194, 178 N,C. 66. 

78. N.C.—Dillon v. Broeker, supra. 
53 C.J. P 1130 note 75. 

73. Olalmaat of easement 

N.T.—^Hawes v. Clarke, 144 N.T.S. 
11, 169 App.Div. 66. 

74. N.T.—Hawes ▼. Clarke, supra. 

75. XJ.S.—In re Grodzlns, D.CCaL, 27 
S^.Supp. 521. 

76. Minn.—^Horgan v. fiargmrt, 233 
N.W. 868,18f2 Minn. 100. 

77. Minn.—Hbrgan v. Sargent, su¬ 
pra. 


78- Minn.—Horgan v. Sargent, su¬ 
pra. 

79. Minn.—Horgan v. Sargent, su¬ 
pra. 

80. Minn.—Horgan v. Sargent, su¬ 
pra. 

81. Minn.—^Horgan v. Sargent, su¬ 
pra. 

88. Minn.—Horgan v. Sargent, su¬ 
pra. 

83. Mass.—New York Life Ins. Co. 
y. SmbassF Realty Co., 200 NJBL 
8, 293 Mass. 352. 

Notice 

Requirement of *^tice to all pax^ 
tles?* in statute providing for order 
of court prescribing form o^ mem¬ 
orandum to be made contemplated 
notice to any peurty In Interest, In¬ 
cluding assistant recorder, and not 
notice to aU the world.—New York 
Life Ins. Co. v. Bmbassy Realty Co., 
supra. 


84. Mass.—New York Life Ins. Co. 
V. Embassy Realty Co., supra. 

NCoxtgagee 

Statute providing for order of court 
prescribing form of memorandum to 
be made in pursuance of deed, mort¬ 
gage, or other voluntary instrument 
did not entitle mortgagee to amend¬ 
ment of certificate of title of mort-- 
gagor’s grantee so as to show superi¬ 
or lights of mortgagee, where all 
memoranda had been matters of rec¬ 
ord for several years, and there had 
been no disagreement between party 
in interest and assistant recorder, 
and there was no presentation of a 
voluntary instrument for registra¬ 
tion at time order was sought.—New 
Yot]s. Life Ins. Co. v, Embassy Real¬ 
ty Co., supra. ^ * 

85. m. —Smith ' V. Llncoln-Catalpa' 
Bldg. Corporation, 182 N.EL 774, 849 
Ill. 630. 
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the registrar to enter a memorial of an interest in, 
or claim on, registered land, the registered owner 
of the land is not a necessary party to a proceeding 
to compel the registrar to enter a memorial of a 
tax deed.8® General rules of pleading apply in a 
proceeding to compel the entry of a memorial on 
the original certificate and the duplicate thereof.^^ 
The decree in a proceeding under statute, wherein 
all interested persons were made parties, defining 
and construing a trust and directing that it be en¬ 
tered as a memorial on the certificate of title, is 
conclusive as to the nature of the trust as against 
subsequent attaching creditors.88 An appeal lies 
from the dismissal of a petition to compel the reg¬ 
istrar to enter a memorial of a subsequent tax deed 
to registered property.88 

b. Cancellation or IRemoval 

Under soma provisions, a proceeding lies to cancel 
a memorial of a lien, interest, or easement which has 
ceased or terminated, or to expunge unauthorized mem¬ 
orials entered as to a registered title t>y the registrar; 
and the registrar may have authority to remove memor¬ 
ials placed on certificates of title subsequent to an ini¬ 
tial registration of the property, as the facts of the case 
warrant. 

Under some statutes, a proceeding lies to cancel a 
memorial of a lien, interest, or easement which 
has ceased or terminated.^® Also, under a statute 
which provides for a petition to be filed in the orig¬ 
inal proceeding for equitable relief from a regis¬ 
trar's action or failure to act as to memorials re¬ 
garding registered land, unauthorized memorials 
entered as to a registered title by the registrar, 
may be expunged in proceedings brought by the 
registered owner. A proceeding under this stat¬ 
ute, however, does not lie to require the cancella- 
rion of a memorial of a special assessment on the 
ground of invalidity, since the statute only author¬ 
izes the court's determination as to whether the 


registrar acted in compliance with the statute, 
and the proceeding is not intended as a substitute 
for, or to supersede, other actions at law or in 

equi1y.®3 

It has been held that a memorial of the interest 
of a person who claims an easement in registered 
land and who was not made a party to the regis¬ 
tration proceedings cannot be canceled in a suit by 
the registered owner to quiet title to the property 
and for such cancellation,®^ and the registered own¬ 
er's remedy is by service of the complaint in the 
registration action on such claimant giving him 
his day in court.®5 However, there is also author¬ 
ity that, where memorials are entered in favor of 
creditors as to land mistakenly included in a cadas¬ 
tral survey and registered in favor of the debtor, 
such memorials should be canceled in a suit brought 
for that purpose by the owner.®® 

Parties whose liens cannot be affected by the 
proceedings are not necessary parties to a suit to 
cancel a memorial.®'^ A village is not a necessary 
party to a petition to have its special assessments 
which the registrar improperly entered on the 
certificate expunged.®® Petitioner, in a proceeding 
to cancel a memorial, need not allege that he is a 
bona fide purchaser for value.®® The credibility of 
witnesses is a matter for the examiner of titles 
to whom the court referred a petition for cancella¬ 
tion of deeds and the removal from the register 
of rile memorials of such deeds, on the ground that 
they were obtained by fraud.! • 

Removal by registrar. The registrar may have 
authority to remove memorials placed on certifi¬ 
cates of title subsequent to an initial registration 
of the property as the facts of the case warrant.® 
So, a memorial as to the existence of a bailiff's deed 
may be removed where no attempt was made by the 


86. HL—Lawton v. ECaas, 127 N.E. 
488. 293 HI. 220. 

S3 C.J. p 1X38 note 70. 

87. Complalst lield not defective 
Cal.—^Drexler v. Hufnagel, 173 P.2d 

677, 76 CaiJi.pp.2d 606. 

▼erifled answers 

In proceeding's to enter on certifi¬ 
cates of title memorials of trust 
deeds allegedly Inadvertently omlt- 
denial of application for leave to 
file verified ansWers setting forth 
meritorious defenses, or for leave to 
verify orlgrlnal answers, was held er¬ 
ror.—Smith V. Lrlncoln-Oatalpa Bldg, 
corporation, 182 N.R 774, 349 Ill. 530. 

88. Minn.—^McWhinney v. Gage, 235 
N.W. 676, 183 Minn, 141. 

89w IlL—Lawton V. Haas, 127 N.B. 

' 433,^393 Ill. 329. 

63 C J. p 1130 note 81. 


90. Minn.—^Minnetonka State Bank 
V. Minnesota State Sunshine Soc., 
250 N.W. 561, 189 Minn. 560. 

91. Hi.—Curtis V. Haas, 131 N.B. 
701, 298 111. 485. 

92. HI.—^Purchase v. Desplaines, 155 
K.E. 758, 324 Ill. 684. 

93. HI.—^Purchase v. Desplaines, su¬ 
pra. 

94. N.T.—Hawes v. Clarke, 144 N.T. 
S. 11, 159 AppDiv. 65. 

63 CJ. p 1131 note 82. 

96. N.T.—^Hawes v. Clarke, supra. 

96. Philippine.—Laureano v. Steven¬ 
son, 45 Philippine 652. 

97. HI.—Curtis v. Haas, 181 N.B. 
701, 298 HI. 485. 

53 CJ. p 1131 note 91.- 

98. m.—Curtis V. Haas, supra. 

68 C.J. p 1138 note 71. 

S80 


99. Ill.—Curtis V. Haas, supra. 

63 CJ. p 1131 note 92. 

1. HI.—Havill V, Kalndl, 60 N.E.2d 
426, 325 llLiApp. 360, affirmed Ma- 

I tanlc V. Krojack, 64 N.E.2d 885, 
392 HI. 547. 

2. Ill.—^Hartsman v. Kaindl, 79 N.E. 
2d 472, 400 HI. 243. 

Mode of cancellatioit 
Where chief examiner of title In 
registrar’s office placed rubber stamp 
of cancellation on memorial of bail¬ 
iff’s deed on Torrens certificate'and 
fixed hla signature to the cancella¬ 
tion, and subsequently the registrar 
of titles issued a new certificate of 
title omitting the memorial, there 
was in effect a cancellation of the 
memorial by the registrar.—Harts- 
man v. Kaindl, supra. 
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holder of the deed to comply with reqtiirements of 
the statute as to the registration of statutory or 
other liens,* and a memorial as to the rig’ht of the 
holder of a IbailifFs deed to redeem may be removed 
where the right has expired.^ However, the cancel¬ 
lation by the registrar of the memorial of a valid 
existing claim against the property is erroneous.* ; 

§ 33. Transfer, Devolution, or Encumbrance 
of Title after Registration 

A provision of the statute that every Instrument or 
proceeding which would affect the title to unregistered 
land, If recorded, shall likewise affect the title to reg¬ 
istered land If filed and registered is Intended for the 
protection of grantees, mortgagees, and Hen and Judg¬ 
ment creditors whose deeds, mortgages, liens, or Judg¬ 
ments have been properly registered. Ordinarily the reg¬ 
istrar determines In the first instance whether particular 
Instruments purporting to affect registered land may be 
registered. 

A provision of the statute that every conveyance, 
lien, attachment, order, decree, or judgment, or 
other instrument or proceeding which would affect 
the title to unregistered land, if recorded, shall 
likewise affect the title to registered land if filed 
and registered with the registrar of titles is in¬ 
tended solely for the protection of grantees, mort¬ 
gagees, and lien and judgment creditors whose 
deeds, mortgages, liens, or judgments have been 
properly registered.® 

By the provisions of the registration statutes it 
may be for the registrar of land titles in the first 
instance to determine whether particular instru¬ 
ments purporting to affect registered land may be 
registered,*^ and deeds or other instruments of con¬ 
veyance should not be entered by the registrar and 
his certificate of title should not be issued without 
due proof that the instrument is valid and that the 
grantee is the owner thereof,* So the registrar 
of titles is not required to accept and register a 
tax deed regardless of its sufficiency in law, but 
must satisfy himself that the instrument offered 
for registration is proper to be registered, on ade¬ 
quate proof that the one presenting the instruments 
has at least complied with the Torrens Act;* and 


the refusal of the registrar to register a tax deed 
which does not comply with the law is not improp¬ 
er as an attempt to review the administrative judg¬ 
ment of the county clerk who issued the tax deed.1® 
It has been held, however, that a registrar’s refusal 
to register an instrument because of a failure to 
present the owner’s duplicate certificate as required 
by statute is a matter for a land court^i which also 
has jurisdiction to determine the effect of instru¬ 
ments used by the parties,^* even though the rights 
of the parties themselves must be determined by 
an equity court.^* 

§ 34. -Voluntary Dealing with Land in 

General 

As a general rule, there Is nothing in the title reg¬ 
istration statutes that restricts the right of alienation 
of property, and the owner of registered land may con¬ 
vey, mortgage, lease, charge, or otherwise deal with It 
as fully as if it had not been registered. 

As a general rule, there is nothing in the title reg¬ 
istration statutes that restricts the right of alien¬ 
ation of property,^^ and the owner of registered 
land may convey, mortgage, lease, charge, or oth¬ 
erwise deal with it as fully as if it had not been 
registered.!* 

Powers of attorney. A provision requiring that 
letters of an attorney to deal with registered land 
be acknowledged and filed with the registrar is 
mandatory,!® but the rights of the donor of the 
power will not be prejudiced by the attorney’s reg¬ 
istration of an instrument under the power with¬ 
out registering the instrument confeyrring the pow¬ 
er;!*^ nor is the attome/s failure to register his 
letters of attorney notice to third persons of any 
limitation of authority not expressed in such let¬ 
ters.!* The validity of a power of attorney to deal 
with rostered land is not affected by the fact that 
no registered land was owned by the donor of the 
power when it was executed.!* 

Attestation. The addition, below the signature, 
to an instrument, of a clause which purports to 
state the truth of a fact on which the validity of 


3. m. —Hartsman v. Kaindl, supra. 
4i ni. —Hartsman v. IBiaindl, supra. 

5. Ohlo.^Fenn 87 lvania R. Co. v. 
EZearns, 48 N.S.2d 1012, 71 Ohio 
App. 209. 

6. Minn.—Horgan v. Sargrent, 238 N. 
W. 866, 182 Minn. 100. 

7. nL-^People v. Mortenson, 88 N. 
i:.2d 85, 404 HI. 107—Altoslno v. 
Altoslno, 2 N.m2d 709, 868 HI. 437. 

8. HL—People V. Mortenson, 88 N.S. 
2d, ^5, 404 HI. 107—Altoaino v. AI- 
tosino^ 2 27JB12d 702, 862 H1..*43Z. 


8. HI.—Interstate Bond Co. v. Bar! 
ran, 92 !N‘.B.2d 658, 406 Ill. 161. 

10. HI.—^Interstate Bond Co. v. 

Baran, supra. 

11. Mass.—IPederaJ Nat. Bank v. 

G-aston, 152 NJ3!. 923, 256 Mass. 
471. 

12; Mass.—Federal Nat. Bank v. 

Gaston, supra. 

58 CJ. P 1188 note 55. 

13. Mass.—^Federal Nat. Bank v. 

Gaston, supra. 

14, Cal.—Warden v. Wyandotte Sav. 
Bank, 117 P.2d 910, 47 CalJ^>p.2d 
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852—Carlson v. Carlson, 12 P.2d 
165. 124 CalJlLPp. 207. 

15. Wash.—^Brace v. Superior Hand 
Co., 118 P. 910, 65 Wash. 681. 

18. Mas&—^Malaguti v. Rosen, 160 
N.K 532, 262 Mass. 555. 

58 CJ. p 1187 note 26. 

17. Mass.—^Malaguti v. Rosen, su¬ 
pra. 

18; Mass.—Malaguti v. Rosen, su¬ 
pra. 

19. Mass.—Malaguti v. Rosen, su¬ 
pra. 
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the instrument depends,*® and changes in the form 
of acknowledgment clauses made in good faith and 
before title passed,do not invalidate the instru¬ 
ment or prevent its registration. 

§ 35. -Transfers 

a. In general 

b. Registration 

c. Rights of purchaser 

d. Issuance of new certificate 

a. In General 

Where property Is reflistered under the Torrens stat¬ 
ute, such statute controls the transfer of title, whether 
such title Is transferred by deed, Judicial proceeding, tax 
sale, tax or other foreclosure, the law of descent, or oth¬ 
erwise; and the purchaser of registered land is pre¬ 
sumed to know the provisions of the statute and takes 
subject thereto. 

Where property is registered under the Tor¬ 
rens statute, such statute controls the transfer of 
title, whether such title is transferred by deed, ju¬ 
dicial proceeding, tax sale, tax or other foreclosure, 
the law of descent, or otherwise.** One who pur¬ 
chases registered land is presumed to know the 
provisions of the Torrens Act and takes subject 
to all such provisions.** The fact that a purchaser 
of registered land must take subject to restric¬ 
tions imposed by the registration laws does not vio¬ 
late his constitutional rights.*^ An unconditional 


delivery of a deed to land is sufficient to pass title, 
and will, under the statutes, give the grantee a 
right to have title registered in him,*® regardless 
of the death of the grantor a short time there¬ 
after.*® 

b. Registration 

An instrumant of conveyance of registered land, prior 
to registration of such instrument, takes effect only by 
way of contract, and only on completion of the registra¬ 
tion does the land, estate, or interests become transferred 
In accordance with the terms of the deed or other In- 
strument. The registration of a transfer Is not com¬ 
pleted until the existing certificates are surrendered to 
the registrar and canceled and a new certificate is is¬ 
sued. 

Under the provisions of the registration statutes, 
an instrument of conveyance of registered land, 
prior to registration of such instrument, takes ef¬ 
fect only by way of contract,**^ with the same le¬ 
gal and equitable results as in ordinary cases,** 
and it merely constitutes authority to the registrar 
to register the conveyance;** and only on comple¬ 
tion of the registration does the land, estate, or 
interests become transferred in accordance with 
the terms of the deed or other instrument.*® In 
other words, while a transfer which has not been 
registered is not necessarily as of no effect,*! and 
as between the parties the conveyance may be val¬ 
id,** registration is usually essential to the trans¬ 
fer of title.** Other provisions of the statute de- 


20. Mass.—Mala^utl r. Bosen, su¬ 
pra. 

6 S aJ. p 1137 note 43. 
mu Mass.—^Malasrutl v. Bosen, su¬ 
pra. 

68 aJ. p 1137 note 44. 

22k Ill.—Miller v. Frederick’s Brew¬ 
ing Co., 92 N.H.2d 108, 405 Bl. 691 
—^People V. Mortenson, 88 N.£.2d 
35, 404 m. 107. 

28. Ill.—^Interstate Bond Co. v. 

Baraii, 92 N.E.2d 658, 406 Ill. 161. 
24 U.S.—^Eliason v. Wllborn, Ill., 
50 S.Ct. 382, 281 U.B. 457, 74 UBd. 
962. 

25. m.—(CTalburg v. Hendriksen, 19 
N.R2d 348, 870 lU. 502. 

26. ILL—Nalburg v. Hendrlksen, su¬ 
pra. 

27. HI.—People v. Mortenson, 88 N. 
E.2d 35, 404 m. 107. 

Minn.—Cook v. Luettich, 262 N.W. 
649, 191 Minn. 6 . 

Wash.—lUarse v. Campbell, 57 P.2d 
1246, 186 WaslL 819. 

28. Or.—Hansen v. Bellman, 88 P. 
2d 296, 161 Or. 873. 

29. Ill.—People v. Mortenson, 88 N. 
r H.2A 35, 404 lU. 107. 

80k m.—People v. Mortenson^ su- 

3 

8 X. CaL—Fawell Loop Bldg. Co., 


116 P.2d 88 , 46 Cal.App.2d 426— 
Carlson v. Carlson, 12 P.2d 165, 
124 Cal.App. 207. 

EkUe for delinguoai taxes 
Where trustee in bankruptcy con¬ 
veyed bankrupt’s realty registered 
under Torrens Act by deed which 
was recorded but not registered, and 
thereafter bankrupt quitclcdmed the 
realty, title to which had been trans¬ 
ferred to the state for delinquent 
taxes, by deed which waa registered 
under the act, title to realty was 
properly quieted in bankruptcy trus¬ 
tee’s grantee, in view of facts that 
neither bankrupt nor his grantee re¬ 
deemed the realty from sale for de¬ 
linquent taxes and that realty was 
redeemed by trustee’s grantee who 
was never reimbursed therefor by 
bankrupt’s grantee.—Warden v. (Wy¬ 
andotte Sav. Bank, 117 P.2d 910, 47 
Cal.App.2d 352. 

32. Cal.—Warden v. VT^andotte Sav. 

Bank, supra. 

Conveyance In txnst 
Where lots had been registered un¬ 
der the Torrens land title law but 
subsequent conveyance was not reg¬ 
istered although it was recorded, and 
grantor in an attempt to remedy the 
situation, and before Judgment was 
entered in creditoz's fovor against 
grantor, conveyed the property to his 
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nephew in trust for grantee, and had 
latter conveyance registered imder 
land title law, the Judgment and 
other creditors were in no better po¬ 
sition than grantor and, at least as 
between the parties, the original con¬ 
veyance was valid.—Fawell v. Loop 
Bldg. Co., 116 P.2d 88 , 46 ChLApp.2d 
426. 

As between grantee of realty and 
executor of grantor who kept regis¬ 
tered title, entire estate vested in 
grantee, even though he did not com¬ 
ply with Torrens Act pertaining to 
manner in which property held under 
such act may be transferred.—Carl¬ 
son V. Carlson, 12 P.^d 165, 124 Cal. 
App. 207. 

33. Cal.—Carlson v. Carlson, supra. 
IlL—^People V. Mortenson, 88 !N‘.B.2d 
85, 404 ILL 107. 

Minn.—Cook v. Luettlch, 262 N.W. 
649, 191 Minn. 6 . 

Wash.—^Larse v. Campbell, 67 P.2d 
1246, 186 Wash. 819. 

53 C.J. p 1139 note 89. 

Beooitveyanoe 

Where grantee reconveyed regis¬ 
tered land, grantee’s deed, when re¬ 
corded, operated as quitclaim of any 
Interest of grantee under grantors* 
original recorded but unregistered 
deed, considered simply as contract, 
and grantee^s deed, when registered. 
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signed to protect bona fide purchsisers do not mili¬ 
tate against a construction of the act that a con¬ 
veyance thereunder is not complete until it is reg¬ 
istered, since no one can be a purchaser until the 
operative act to convey or affect the land has been 
performed 'by registration under the act.^* Neither 
possession of registered land under an unregistered 
instrument^5 nor the recording of a conveyance, 
as in the case of unregistered land, coupled with 
possession,^® can supply the absence of registra¬ 
tion, notwithstanding the person claiming under 
the registered instrument had, prior to registra¬ 
tion, actual knowledge that the person claiming 
under an imregistered instrument was in posses¬ 
sion under color of title.®^ 

Mode and sufficiency of registration. The reg¬ 
istration of a transfer is not completed until the 
existing certificates are surrendered to the regis¬ 
trar and canceled and a new certificate is issued;®® 
but when the registration is once effected it re¬ 
lates back to the time the transfer was first noted 
in the entry book of the registrar,®® Where no 
third iperson’s rights have intervened, a deed may 
be registered after the grantor’s deaths® The 
statutes ordinarily require the owner’s duplicate 
certificate of title to be presented with the instru¬ 
ment of conveyance sought to be registered,^^ and 
where title to realty is registered in the Torrens 
system in the name of one person, it cannot be reg¬ 
istered in another’s name until the duplicate cer¬ 
tificate is surrendered to the registrar.^® 

c. Bights of Purchaser 

(1) In general 

(2) Notice and bona fides 


(3) Priorities 

(4) Forged or unauthorized transfers 
(1) In General 

Generally as between the transferor and transferee 
of registered land the same rights exist as though the 
land was unregistered. Where a transfer Is made and 
entered In the manner prescribed by the law, the cer¬ 
tificate of ownership issued by the registrar of titles fa 
conclusive evidence of the title as therein stated, or at 
least constitutes prima facie proof of ownership in the 
person named, and the transferee holds an absolutely 
clear title, free from restrictions or limitations except 
those named In the certificate or described In the stat¬ 
ute. 

Generally as between the transferor and trans¬ 
feree of registered land the same rights exist as 
though the land was imregistered.^® Ordinarily the 
purchaser is, as a matter of law, entitled to im¬ 
mediate possession of the premises covered by the 
certificate of title>^ A provision that every owner 
of registered land shall hold it free from all liens 
and encumbrances except those excepted by the 
statute is intended to give the transferee for value 
an absolutely clear title,free from hidden de¬ 
fects,^® undeveloped and inchoate claims,^^ and 
any sort of restriction,*® limitation,*® or reduc¬ 
tion,®® except those named in the certificate or 
described in the statute. A bona fide purchaser 
takes the land free from any taxes which should 
have been, but were not, assessed against the 
transferor.®! Under some provisions, the certificate 
of registration is conclusive as to the matters con¬ 
tained in it, except as the statute may otherwise 
^H-ovide, as discussed supra § 22, and where a 
transfer thereof is made and entered in the man¬ 
ner prescribed by the law, the certificate of own¬ 
ership issued by the registrar of titles is conclu- 


operated as complete conveyance of i 
grantee's title and interest under] 
original deed, and, hence, registra¬ 
tion of original deed after such re¬ 
conveyance was wrongfully procured 
as against grantors' Judgment credi- 
tora—^Larse v. Campbell, supra. 

84i Wash.—Brace v. Superior Land 
Co., 118 P. 910, 66 Wash. 681. 

58 CJ*. p 1139 note 90. 

35. Minn.—Abrahamson v. Sundman, 
218 N.W. 346, 174 Minn. 22. 

53 C.J. p 118‘9 note 91. 

38. Colo^^Sterling Nat. Bank v. 
CEischer, 226 P. 146, 75 Colo. 371. 

37. HI,—^BJomberg v. Myers, 212 
ni.App. 267. 

38. Philippine.—Fidelity, eta, Oo. v, 
Conegero, 41 Philippine 396. 

89. Philippine.—Fidelity, etc., Co.* v. 
Conegero, supra. 

40u HI.—Naiburg v. Hendrlkse^ 19 
N.K2d 848, 370 ZU. 502. 


Snrvivondilp of a joint tenancy is 
not an intervening light which pre¬ 
vents a deceased Joint tenant's deed 
from being registered under Torrens 
Act after his death, since survivor 
receives only a bare legral title, cmd 
survivor in no way relied on the act 
so 'as to be entitled to its protection. 
—Naiburg v. Hendriksen, supra. 

41. Philippine.—-Director of I^ands 
V. Addison, 49 Philippine 19. ] 

48. m.—People V. Mortenson, 88 N. 
E.2d 36, 404 HI. 107. 

48. Philippine.—Ong-Qulngco v. Imaz, 
27 Philippine 314. 

58 CU. p 1140 note 7. 
falliire to delivaar deed 
Fact that brother placed realty 
under Torrens title did not peuss title 
to realty to sister, where. brofther 
executed deed to sister but did not 
deliver it to her and remained in pos¬ 
session of realty.—Fitzsimmons v. 
Kaiche, 147 P.2d 58, 63 Cal.App.2d 
398. 


4^ Minn.—^Haningrton v. Llnkert, 
282 N4W. 461, 203 Minn. 575. 

46. Philippine.—De Jesus v. Manila, 
29 PhUlppine 73. 

48. Philippine.—-De Jesus v. Manila, 
supra. 

She fandaxneiital concept of the 
Torrens Act is to permit those deal¬ 
ing with registered land to rely on 
the registration certificate.—-Village 
of Beachwood v. F. B, Co., 1 Ohio 
; Supp. 17. 

47. Philippine.—-De Jesus v. Manila, 
29 Philippine 73. 

48. Philippine.—De Jesus v. Manila, 
supra. 

49. Philippine.—De Jesus v. Manila, 
supra. 

5d. Philippine.—-De Jesus v. Manila, 
supra. 

51. Philippine.—De Jesus v. ManiDu, 
supra. 
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sive evidence of the title as therein stated,^2 or 
at least constitutes prima facie proof of ownership 
in the person nained.53 So, also, a purchaser of 
the land may rely on the material facts stated in 
the certificate.54 Accordingly, it may not be shown, 
as against lihe rights of the purchaser, that there 
was an unrecorded mortgage,^^ or that the reg¬ 
istered transferee was not a bona fide purchaser 
for value, but held the title for the benefit of the 
prior registered owner.^c On the other hand, the 
conclusiveness of the transfer certificate will not 
operate in favor of a purchaser who buys land with 
actual knowledge that title is in litigation between 
the transferor and a third person.®^ 

(2) Notice and Bona Fides 

Under statutes providing that a purchaser of regis¬ 
tered land who takes a certificate of title for value and 
In good faith holds it free from all estates and encum¬ 
brances except those noted on the certificate, the pres¬ 
ence of a valuable consideration and good faith are all- 
sufficient to constitute a bona fide purchase of registered 
lands; and, conversely, the absence of either or both of 
these two elements makes the purchase subject to an 
outstanding equity. 

Under statutes providing that every subsequent 
purchaser of registered land who takes a cer¬ 
tificate of title for value and in good faith holds 
it free from all estates and encumbrances ex¬ 
cept those noted on the certificate, the presence of 
a valuable consideration and good faith are all- 
sufficient to constitute a bona fide purchase of 
registered lands;®® and, conversely, the absence 
of either or both of these two elements makes 


the purchase subject to an outstanding equi¬ 
ty.®® It has further been held that notice in itself 
is not a factor in determining the bona fide charac¬ 
ter of a transaction,®® and that registration stat¬ 
utes have abrogated the doctrine of constructive 
notice except as to matters noted on the certificate 
of title.®^ Moreover, while such statutes have been 
said not to do away with the effect of actual no¬ 
tice,®® it has also been (held, under corresponding 
provisions, that a transferee shall not, except in 
case of fraud, be affected by actual or construc¬ 
tive knowledge of any unregistered claim.®® Bona 
fide purchasers from one having registered title 
are not bound to make any inquiry as to matters 
occurring prior to the date of their transferor’s 
certificate.®^ 

A transfer of registered land to a bona fide pur¬ 
chaser conveys an indefeasible title,®® but the 
acts protect only the bona fide purchaser.®® A 
transferee who takes with knowledge that his trans¬ 
feror acquired title by fraud®^ or a purchaser who 
buys registered land with full notice of the fact 
that it is in litigation between the transferor and 
a third person®® is not a purchaser in good faith. 
Likewise, a transferee who purchases for an inade¬ 
quate consideration with actual knowledge of a pri¬ 
or conveyance of the property to another or with 
knowledge of circumstances putting him on notice 
of such prior conveyance is not a bona fide pur¬ 
chaser entitled to the protection of the registra¬ 
tion statute.®® It has been held that the grantee of 
a tax deed is not a bona fide purchaser of regis- 


52. Cal.—^In re Allan’s Estate, 82 P. 

2d 190, 28 Cal.App.2d 181. 

63. Cal.—Johnson, Inc., v. Warden, 

173 P.2d 838, 76 CaLApp.2d 697. 

AssitfiLee of foreclosure sale pnrehas- 
er 

A Torrens certificate of title is¬ 
sued to assignee of foreclosure sale 
purchaser was not conclusive evi¬ 
dence of assignee’s right to posses¬ 
sion, but was no more than prima 
facie evidence thereof, and assignee 
who sought to recover possession in 
forcible entry and detainer action 
had burden of proving facts with re¬ 
spect to occupancy of the premises. 
—Cohn V. Litwin, 35 N.E.2d 410, 311 
I11A.PP. 66. 

Chain of title 

Certificate of title issued by regis¬ 
trar of titles certifying that state 
was owner of an estate in fee simple 
in described property prior to con¬ 
veyance to city, whidh in turn con¬ 
veyed to plaintiff, in absence of con¬ 
tradictory eviden<^ was some proof 
of state’s ownersliip and operated to 
show a complete chain of title in 
plaintiff as against claims of delin¬ 
quent taxpayer.—Johnson, v. 


Warden. 173 P.2d 838, 76 CalJlLpp.2d 
697. 

54. Minn.—^Horgan v. Sargent, 233 
N.W. 866, 182 Minn. 100. 

65. Minn.—Henry v. White, 148 N. 
W. 324, 123 Minn. 182, KRA.IOISD 
4. 

63 aj. p 1140 note 28. 

66 . Mass.—Morse v. Revere, 143 17. 
E. 621, 248 Mass. 569. 

63 C.J. p 1141 note 30. 

67. Philippine.—Tuazon v. Reyes, 48 
Philippine 844. 

58;i Ohio.—ShaJker Corlett Land Co. 
V. City of Cleveland, 41 iN'.E.2d 
243, 139 Ohio St 636. 

56. Ohio.—Shaker Corlett Land Co. 
V. City of Cleveland, supra. 

60. Ohio.—Shaker Corlett Land Co. 
V. City of Cleveland, supra. 

6 L Minn.—In re Juran, 226 K.W. 

201, 178 Minn. 65. 

53 aj. p 1140 note 16w 

63. Mass.—Klllam v. March, 66 N.E. 

2d 946, 316 Mass. 646. 

53 CJT. p 1140 note 17. 
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63. HI.—Singer v. Murphy, 170 N.BL 
777, 338 ni. 620. 

63 C.J. p 1140 note 18. 

64. HI.—iBliason v. Wllbom, 167 N. 
E. 101, 335 HI. 852. 

65. Philippine.—^Tuazon v. Reyes, 48 
Philippine 844. 

63 CJT. p 1140 note 20. 

66 . Cal.—BVillette v. Pacific L. & P. 
Co., 208 P. 296, 189 Cal. 193, 23 
■A.L.R. 966—Johnson v. Warden, 
119 P.2d 787, 48 CalA.pp.2d 329— 
Warden v. Wyandotte Sav. Bank, 
117 P.2d 910, 47 CalApp.2d 362— 
Carlson v. Carlson, 12 P.2d 166> 
124 Cal.App. 207. 

Mass.—^Eillam v. March, 66 N.R2d 
945, 316 Mass. 646. 

Minn.—Carl v. De Toffol, 25 N.W.2a 
479, 232 Minn. 24. 

53 C.J. p 1140 note 2L 

67. Philippine.—Ang^o v. Directop 
of Lands, 49 Philippine 838. 

63 C.J. p 1140 note 22. 

68 . Philippine.—^Toazon v. Reyes> 48 
Philippine 844. 

69. Cal.—Warden v. Wyandotte Sav. 

! Bank, 117 P.2d 910» 47 CalApp.2a 

I 352. 



76 C.J.S, 


REGISTRATION OF LAND TITLES 


§ 35 


tered land within the meaning of the registration 
law, and the provisions of such law designed to 
protect the purchaser against liens not disclosed on 
the register have no application in the case of the 
sale of forfeited land^o 

Land registered erroneously. The transfer of 
land, which had been erroneously registered in the 
name of one other than the true owner, to an in¬ 
nocent purchaser for value will cut off the true 
owner’s rights in the landL^i 

(3) Priorities 

The rule that he who Is first In time Is preferred In 
right Is applicable to Instruments affecting title to reg¬ 
istered land. 

The rule that he who is first in time is preferred 
in right is applicable to instruments affecting title 
to registered land.^2 Accordingly, a levy of at¬ 
tachment is prior to a deed of sale registered after, 
although executed before, the attachment and 
where notice of an attachment has been indorsed 
on a certificate of title before the indorsement of 
the notice of a sale con pacto de retracto, the rights 
of the purchaser cannot be enforced until the rights 
of the attaching creditor have been fully satisfied.*^^ 
Also, a prior registered execution has been held 
superior to an unregistered transfer.^S Qn the oth¬ 
er hand, a registered transfer has priority over 
a mortgage registered later.*^® 

(4) Forged or Unauthorized Tranfers 

Registration of a transfer based on a forged Instru¬ 
ment does not operate to convey any interest in regis¬ 
tered land to a party to %he forged Instrument; but reg¬ 
istration by a bona fide purchaser of a transfer from one 
whose registration was procured by a forged transfer 
conveys good title to the registered land, provided such 
purchaser Is not guilty of negligence. 

Registration of a transfer based on a forged in¬ 
strument does not operate to convey any interest in 


registered land to a party to the forged instru- 
ment77 Thus, no estate or interest is conveyed to 
a person who forges a transfer in favor of him¬ 
self. 7 8 However, registration by a bona fide pur¬ 
chaser of a transfer from one whose registration 
was procured by a forged transfer conveys good 
title to the registered land,79 provided such pur¬ 
chaser is not guilty of negligence.^o Where realty 
was conveyed to one by the former owner notwith¬ 
standing that such owner’s bankruptcy trustee had 
previously conveyed the realty to another by deed 
which wns recorded but not registered, the bank¬ 
rupt is estopped to claim any title to the realty and 
his transferee can be in no better position so that 
such transfer will be considered as ineffective to 
pass title.9l 

d. Issuance of New Certificate 

On the registration of a transfer of registered land, 
the registrar is required to issue a new duplicate certif¬ 
icate of title to the transferee, and the Issuance of the 
new certificate is one of the essential features of a con¬ 
veyance in fee. 

On the registration of a transfer of registered 
land, the registrar is required to issue a new dup¬ 
licate certificate of title to the transferee,®- and the 
issuance of the new certificate is one of the essen¬ 
tial features of a conveyance in fee.®® The entry 
of a memorandum of a transfer on the original cer¬ 
tificate of title without the issuance of a transfer 
certificate of title to the purchaser is not a suffi¬ 
cient registration of such conveyance.®^ Under a 
statute providing that, except in ^cified cases 
provided for, no new certificate of title shall be 
entered unless the owner’s duplicate certificate is 
presented with the instrument sought to be regis¬ 
tered, a registrar has no authority to issue a trans¬ 
fer certificate of title without the presentation to 
him of the owner’s duplicate,®® or of an order of a 
court of competent jurisdiction authorizing the is- 


70. Ohio.—Adams v. Nibbor BeaJty 
Co., ADP.. 98 !N-.B.2d 727. 

71. Philippine.—Onsr*Qulnsrco v. Imaz; 
27 Philippine 814. 

72. Philippine.—De Gomez v, Josro, 
48 Philippine 118. 

73. Philippine.—Buzon v. Ldoauc^ 
13 Philippine 854. 

74. Philippine.—-Worcester v. Ocam¬ 
po, 84 Philippine 646. 

75. Minn.—In re Juraq, 226 N.W. 
201, 178 Minn. 65. 

76. Philippine.—De Gomez v. Juffo, 
48 PhlUppine 118. 

77. lU.—Eliason v. Wllbom, 167 N. 
E. 101, 885 m. 852, affirmed 50 S. 
Gt. 382, 281 JJ,8. 457, 74 KEd. 962. 

Philippine.—^De la v. Fable, 85 

Philippine 144. 


78. U.S.—laiason v. Wilbom, IlL, 50 
S.Ct. 382, 281 U.S. 457, 74 LuEd. 
962. 

79. Ill.—People v. Mortenson, 88 N. 
E.2d 35, 404 HI. 107. 

53 aj. p 1141 note 48. 

80. Philippine.—Director of Xiands 
V. Addison, 49 Philippine 19. 

53 aJ. p 1142 note 49. 

81. Cal.—Warden v. Wyandotte,Bav. 
Bank, 117 P.2d 910, 47 CalApp.2d 
852. 

88 . Mass.—Petition of Institution 
for Savings in Newburyport and 
its Wictnity, 38 !t7JBl2d 526, 809 
Mass. 12, 187 A.L.B. 448. 

68 C.T. p 1142 note 59. 
of oreditors 

Where petitioner for a certiflcate 
of title was not a party to original 
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action against petitioner’s predeces¬ 
sor in title, an order in such case 
could not affect petitioner’s interest 
in property and, since he had ob¬ 
tained a decree quieting title to such 
property as against judgment credi¬ 
tor in original action, assignees of 
judgment creditor had no interest in 
property and trial court properly di¬ 
rected registrar of titles to issue a 
certificate of title free from claims 
of such assignees.—Petition of Far 
well, 166 P.2d 869, 73 Cal.App.2d 451. 
88 . Pbilippina—Director of Lands 
V. Addison, 49 Philippine 19. 

84i I^Uppina—-Director of Lands 
V. Addison, supra. 

85. Philippina—^Rodriguez v. Uo- 
rente, 49 Philippine 828. ^ 

58 CJr. p 1142 note 68. 
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suance of a new certificate.^® On an application 
for a new Torrens certificate by one who has be¬ 
come owner of the land in foreclosure proceed¬ 
ings, the applicant, notwithstanding he is a nonresi¬ 
dent, need not furnish a power of attorney to a 
resident agent 

§ 36. -Contracts or Agreements for Sale 

An agreeiYMnt for the purchase of registered land is 
such an instrument as may, under the statutes, be reg¬ 
istered, and the title to the land is not afTected by tne 
contract unless It Is registered. 

An agreement for the purchase of registered land 
is such an instrument as may, under the statutes, 
be registered,®® and it has been held that registra¬ 
tion is essential to the enforcement of the con¬ 
tract by the purchaser,®® and that in the absence of 
registration a land contract does not aifect the title 
to registered land.®® On the other hand, registry 
of the contract has been held not requisite as be¬ 
tween the parties.®^ 

§ 37. -Leases 

Under some statutory provisions, It Is required “that 
leases of registered land for more than a specified term 
of years be registered and noted on the certificate of 
title; but a purchaser of registered land takes subject 
to an unregistered lease where the purchaser has actual 
notice of the lease. 

Under some statutory provisions, it is required 
that leases of registered land for more than a speci¬ 
fied term of years be registered and noted on the 
certificate of title,®® and it is not sufiScient that 
such a lea£^ is recorded in that section of the reg¬ 
istry of deeds that has to do with unregistered 
land.®® So the rights of a person who obtains a 
sublease of registered property, but fails to have 
a memorial of his lease entered of record, are in¬ 
ferior to those of a person who subsequently, but 
without knowledge of the sublease or of the sub¬ 
lessee’s possession, obtains a lease of the property 


which is duly registered as required by statute.®^ 
However, a purchaser of registered land takes sub¬ 
ject to an unregistered lease where the purchaser 
has actual notice of the lease.®® In a suit by the 
owner of registered land to remove a cloud from 
title consisting of an unregistered lease, where 
there was inserted in the purchase agreement be¬ 
tween plaintiff and his predecessor in title a ref¬ 
erence to the unregistered lease, the agreement is 
admissible on the issue of plaintiff's notice of tiie 
lease.®® 

A right of renewal in a lease is such an adverse 
claim as may be registered.®^ 

§ 38. -Easements 

An casement In registered land cannot be acquired by 
adverse possession. 

An easement in registered land cannot be ac¬ 
quired by adverse possession.®® It has been held, 
however, that the Torrens Act does not bar an 
easement arising under implication of law which 
came into existence at the moment of registration 
of the property and which ripened for a subse¬ 
quent period of years.®® Where a certificate of 
title of property recites that the land has the bene¬ 
fit of an easement on adjoining property on which 
there is a prior recorded mortgage, the easement is 
subject to the superior right of the mortgagee.^ 

§ 39. -Charges and liens in General 

With respect to registered land, the provisions of 
the registration acts, as to the perfection and enforce¬ 
ment of mechanics’ liens, control the provisions of prior 
general statutes with reference to such liens. Where the 
statute fixes the procedure for the vesting of assessment 
Hens on registered lands, such procedure must be fol¬ 
lowed. 

With respect to registered land, the provisions 
of the registration acts, as to the perfection and 
enforcement of mechanics’ liens, control the pro¬ 
visions of prior general statutes with reference to 


86 . Philippine.—Kodriguez v. Uo- 
rente, supra. 

87. Minn.—Rhode Island Hospital 
Trust Co. V. Calhoun Beach Hold¬ 
ing Co., %U N.W. 466,. 191 Minn. 
954. 

88 . K.C.^-^Ulon v. Broeker, 100 S. 
H. 191, 176 N.C. 65. 

88 . N.C.—3>illon v. Broeker, supra. 
59 CJ. p 1149 note 67. 

9Q(i Wash—Larse v. Campbell, 57 
P.2d 1246, 196 Wash. 319. 

9^ in.—Singer v. Murphy, 179 N.1L 
777, 338 HI. 620. 

GLJ. p 1142 note 69. 

* i 4 • 

88 . HawalL—Akagi ▼. Oshlta, 99 Har 
waU949. 


Mass.—Killam v. March, 55 H.H.2d 
945, 816 Mass. 646. 

Option of renewal 
Where written instrument purport¬ 
ing to lease storeroom for two years 
with option of renewal for three ad¬ 
ditional years was not noted on ce]> 
tificate of title. Instrument was not 
within exception of statute providing 
that subsequent purchaser of regis¬ 
tered land shall hold free from all 
encumbrances not noted on certifi¬ 
cate, with exception of lease for term 
not exceeding three years tmder 
which there is actual possession, and 
was invalid as to subsequent pur-^ 
chasers.—Corvington v. Heppert, 91 
N.E.2d 718. 


93. Mass.—OBIlllam vr'March, 55 NT. 
m2d 945, 916 Mass. 646. 

94. HawaiL—'Akagi v. Oshita, 89 
Hawaii 343. 

95fa Mass.—IXlllam v. Mardi, 56 N. 
B.2d 945, 816 Mass. 646. 

96. Mass.—Killam v. March, supra.' 

97. Mass.—^Lamson v. Coulson, 125 
'N.S. '551, 234 Mass. 288r 

68 C.J. p 1143 note 79. 

96. Mass.—Gtoldstein v. Beal, 69 N. 

H2d 712, 817 Maas. 750. 

99. HI.—Carter v. Michel, 87 N.B12di 
769, 403 ni. , 6 l 0 . , 

1 . Mass.—New York Life Ins. Co. v. 
Embassy Realty Co.» 200 NJSL 3,. 
293 Idass. 352. . > < 
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such liens.2 Thus, a notice hy claimant of such a 
lien must be given within the time,s and filed or 
registered in the manner,^ if any, specifically fixed 
by the registration law; but a requirement that 
the notice of lien be filed in the land court within a 
prescribed time may be waived by the owner of 
the property.^ An occupant of registered land, 
who is by no memorial or notation on a certificate 
of registration connected with the title, need not 
be -made a party to a proceeding to foreclose a 
duly registered mechanic’s lien.® A judgment, in 
an action to which the mechanic’s lien claimant is 
not made a party, and of which the registrar’s 
records contain no notice, has no effect on the hold¬ 
er of a new certificate of title issued on foreclosure 
of the mechanic’s lien.*^ 

A mechanic’s lien, in proper form, filed with the 
registrar of titles, attaches to the land as of the 
commencement of the improvement and confers 
rights superior to those acquired under an inter¬ 
vening mortgage.® Under some provisions, how¬ 
ever, a materialman, in order to obtain priority over 
a mortgage recorded under the Torrens Act subse¬ 
quent to the furnishing of the first item of material, 
must have filed an aflGidavit of intention to assert 


a lien for notation on the certificate.® 

Lien for improvements. Where land is registered 
and a person other than the owner makes valuable 
improvements in good faith thereon, a statutory 
lien given to such person may be noted in the cer¬ 
tificate of title by means of a petition filed in the 
original case wherein the decree of registration 
was entered.!® 

Assessment liens. It is generally the rule under 
the registration statutes that it is not necessary to 
memorialize assessments against -registered lands 
in order to make such assessments valid liens 
against the lands.!! Where, however, the statute 
fixes the procedure for the vesting of assessment 
liens on registered lands, such procedure must be 
followed.!® Sq under a statute which so provided, 
an assessment lien against registered land can be 
perfected only by the timely filing in the county 
recorder’s ofiSce of notice of the passage of the 
ordinance or resolution to make the public improve¬ 
ment together with a list of the lands assessed^ and 
it is required that the recorder then note a memorial 
of the assessment on the register of each certificate 
of title for the lands affected.!® Under such a 
statute, a proper filing of notice of the lien renders 


2 . Oal.—Hammond Lumber Co. v. 
Moore, 286 P. 504v 104 Cal.App. 528. 

53 C.J. p 1143 note 94. 

3. ni,—In re Bickel, 134 N.1L 76. 
301 ni. 484. 

53 C.J. p 1144 note 95. 

4. Wash.—^McMullen v. Croft, 164 
P. 930, 96 Wash. 275, 

53 C.J. p 1144 note 96. 

Oerttllcate mimber 

Materialmen's liens complying: 
with statute except for certificate 
number to land affected, but on which 
regristrar stamped proper number be¬ 
fore fllingr, was sufficient.—Schulen- 
burg V. Storre. 272 P. 514. 150 Wash. 
170. 

6 . Hawaii.—Masaham EAgoshixna v. 
Haimi. 38 Hawaii 372. 

▲ sttpnlatloiL of the partlee made 
in open court that the notice of 
mechanics' lien fUed by the plaintiff 
was "duly filed and in due form’* 
constituted a waiver of the defect 
caused by the failure to file a cgrti- 
fled copy of the notice with the regis¬ 
trar of the land court within the 
time prescribed by the statute.— Meb- 
saharu Hagoi^ma v. Kafani, supra. 

6 . Minn.—^brahamson. v. Sundman. 

218 N.W. ^6. 174 Minn. 22. 

53 C.J. p 1144 note 97. 

supra. 

Minn.—Armstrong v. LaJly, 296 
itM. 4jiS, ^9 ipnn. 37$. 

9. Ohio.—Gough j Ziiamber Co. v. 


Crawford. 176 N.B. 677, 124 Ohio 
St. 46. 

la Philippina—Atkins, Kroll & Co.. 
Inc. V. Domingo, 46 Philippine 362. 

11. Ohio.—Shaker Corlett Land Co. 
V. City of Cleveland. 41 N.E.2d 243, 
139 Ohio St. 536—Adams v. Nib- 
bor Realty Co.. App., 93 N.B.2d 727. 

12. Ohio.—Ward v. Home Savings 
& Loan Co.. 177 N.E. 845, 39 Ohio 
App. 393—C. T. Inv. Co. v, Cleve¬ 
land Trust Co., 2 Ohio Supp. 21— 
Broad Columbus Corp. v. Boyle, 1 
Ohio Supp. 11. 

lalghtliig assessments of village 
cannot be excepted from operation 
of the Torrens Act to any greater 
degree than assessments levied for 
other purposes—C. T. Inv. Co. v. 
Cleveland Trust Co., 2 Ohio Supp. 
21 . 

Statutes in effect at time of assess¬ 
ment 

In determining whether lien would 
be created against lands regristered 
under Torrens Title Act by county 
recorder's receipt and filing of notice 
of county commissioners' ordinances 
or resolutions levying assessments 
thereon and notation of memorial 
thereof on certificates of title, court 
is concerned only with provisions of 
statute when assessments were 
sought to be Imposed, issue not be¬ 
ing affected by subsequent; amend¬ 
ment and repeal thereof.—-Curry v. 
Lybarger, 11 N.m2d €73. 133 Ohio St. 
55. 


Strict consimotion 
Special assessment statutes are to 
be strictly construed against the 
municipality and in. favor of the 
landowner.—-Village of Beachwood v. 
P. B. Co., 1 Ohio Supp. 17, 

Validity of assessments 

Since the authority to levy special 
assessments is coziferred only by 
statute, validity of assessments de¬ 
pends on compliance with statutory 
requirements, including those made 
prerequisite to valid imposition of 
assessment lien on registered land 
by Torrens Title Act.—Curry v. Ly¬ 
barger, 11 N.H.2d 873, 133 Ohio St. 
55—Broad Columbus Corp. v. Beyle, 

I Ohio Supp. IL 

13. Ohio.—Groene v. Boyle, 49 N.E. 
2d 664, 141 Ohio St. 653—Curry v. 
Lybarger. 11 N.E.2d 873, 133 Ohio 
St. 65—C. T. Inv. Co. v. Cleveland 
Trust Co., 2 Ohio Supp. 21—Broad 
Columbus Corp. v. Boyle, 1 Ohio 
Supp. IL 
Sffeot of delay 

A county recorder cannot he re¬ 
quired to accept and file notices of 
passage of county oommissioners’ 
ordinances or resolutions levying 
water and sewer improvement as¬ 
sessments on land registered tmder 
Torrens Title Act over seven years 
after enactment of such ordinances 
or resolutions.—Curry v. Lybarger, 

II 873. 133 Ohio St 5^. 

Pzlma fao&e jcase if, , 

Where no memorial of apieeial ^aac- 
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the registered land subject thereto, even as against 
a bona fide purchaser or mortgagee for value, 
but lands registered under the Torrens Act are not 
liable for the assessment where there was a failure 
to file the required notice.^^ 

On the other hand, the failure to file the required 
notice, although it relieves the land itself from 
liability for the assessment, does not relieve the 
landowner from personal liability therefor, if there 
is such liability,and, under appropriate circum¬ 
stances, the court will apply the doctrine of equi¬ 
table estoppel in denial of a claim of the owner of 
registered land that assessment liens are invalid 
because of a failure of the taxing authorities to 
comply with the statute.!^ So a person deriv¬ 
ing his title from purchase at a tax sale may be- 
estopped to deny the validity of the assessment 
lien,i5 and where the owners of land signed pe¬ 
titions requesting the making of street improve¬ 
ments and pursuant thereto the improvements were 
made and assessments levied, the owners may be 
estopped to assert the failure to memorialize the 
passage of the resolution concerning the improve¬ 
ment on the respective certificates of title as a 
basis for injunctive relief to restrain the collection 
of suoh assessments.15 So also a purchaser from 
the owner who knew of the installation of the im¬ 
provements and of the nonpa 3 rment of the assess¬ 
ments before acquiring the land, and could have 
known that the grantor had petitioned for the 


improvements, is not a purchaser in good faith 
and takes subject to the equity arising from the 
grantor’s estoppel,20 but a subsequent mortgagee 
of the property has been held not bound by the 
estoppel.2i The repeal of the provision requir¬ 
ing filing of notice of passage of the ordinance or 
resolution for the improvement does not authorize 
the omission from a certificate of transfer of a 
memorial previously entered.^^ 

§ 40. -Mortgages 

a. In general 

b. Production of, and notation on, own¬ 

er’s certificate 

a. In Gleneral 

A mortgage on registered land takes elTect on the 
title only by registration, and In itself operates only as 
a contract between the parties, and as authority to the 
registrar to make registration; but the instrument gives 
rise to certain equities between the parties notwithstand¬ 
ing no lien Is created because of failure to register It. 

Under the provisions of the registration acts, a 
mortgage on registered land takes effect on the 
title only by registration,2S and in itself operates 
only as a contract between the parties,and as 
authority to the registrar to make registration,25 
having no legal effect as to third persons acting 
in good faith.25 The instrument, however, gives 
rise to certain equities between the parties notwith¬ 
standing no lien is created because of failure to 


es or assessments levied on Torren- 
ized property appeared on transfer 
of realty and oertlflcates offered In 
evidence in landowners* suit to abate 
special taxes and special assess¬ 
ments, because of failure of com¬ 
pliance with section of the Torrens 
Title Act requiring prompt filing of 
notice in county recorder’s office of 
passage of ordinance or resolution 
to make public improvement. Icuid- 
owners made out a prima facie case 
of noncompliance with the registra¬ 
tion statute.—^Drosd v. Boyle, App., 
78 N.B.2d 778. 

14. Ohio.—Ward v. Home Savings 
& Loan Co., 177 N.B. 845, 39 Ohio 
App. 393. 

15. Ohio.—Shaker Corlett Land Co. 
V. City of Cleveland, 41 N.B.2d 243, 
139 Ohio St. 536—^Drosd v. Boyle, 
App., 78 N.B.2d 779—C. T. Inv. Co. 
v; Cleveland Trust Co., 2 Ohio 
Supp. 21. 

mstallmeiits of special assess¬ 
ments payable prior to filing of no¬ 
tice giving list of lands affected lose 
their preference against bona fide 
purchaser or mortgagee.—Ward v. 
Home Savings & Loan Co., 177 NJBl 
S45v 39 Ohio App. 393. 


Beassessment 

Special assessment proceedings by 
a village which failed to give the 
notice thereof required by the Tor¬ 
rens Act, although ineffectual to cre¬ 
ate a lien on registered lands, were 
not ’’illegal” within the statutes per¬ 
mitting reassessment, and, hence, 
the village had no right to reassess 
the lands.—Village of Beachwood v. 
P. B, Co., 1 Ohio Supp. 17. 

16. Ohio.—Shaker Corlett Land Co. 
V. City of Cleveland, 41 N.E.2d 248, 
139 Ohio St. 536. 

17. Ohio.—Adams v. Nibbor Retdty 
Co,. App., 98 N.E.2d 727. 

18. Ohio.—Adams v. Nibbor Realty 
Co., supra. 

19. Ohio.—Shaker Corlett Land Co. 
V. City of Cleveland, 41 N.E.2d 243, 
139 Ohio St. 536—Amrich v. Boyle, 
25 N.E.2d 850, 136 Ohio St. 325. 

20 . Ohio.—Shaker Corlett Land Co 
V. City of Cleveland, 41 N.E.2d 243, 
139 Ohio St 586. 

21 . Ohio.—C. T. Inv. Co. v. Cleve¬ 
land Trust Co., 2 Ohio Supp. 21. 

xmifoxm plan, of rastriotioiui 
Where village failed to comply 
with statute requiring notice of 
passage of ordinance for local im¬ 
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provements, assessing registered 
land to be filed with recorder, the 
fact that lands of subdivision were 
subject to uniform plan of restric¬ 
tions, one of which reserved to orig¬ 
inal owners right to petition for im¬ 
provement and that petition for im¬ 
provement was filed by original own¬ 
er, and that subsequent mortgagee of 
land in subdivision had knowledge of 
facts, did not create an estoppel 
against mortgagee from claiming 
benefit of Torrens Act, even if the 
covenant created an easement.—C. 
T. Inv. Co. V. Cleveland Trust Co., 
supra. 

22. Ohio.—Drosd V. Boyle, App., 73 
N.E.2d 779. 

23. Ill.—People V. Mortenson, 88 N. 
£!.2d 36, 404 HI. 107. 

Minn.—IPinnegan v. Gunn, 292 N.W. 

22, 207 Minn. 480. 

63 C.J. p 1144 note L 

24. Ill.—^People v. Mortenson, 88 N. 
E.2d 36, 404 Ill. 107. 

53 C.J. p 1144 note 2. 

^ Ill.—^People V. Mortenson, supra. 
53 CJ. p 1144 note 8. 

28. Philippine.—ManaJo Y« Young; 

44 Philippine 261. 

53 CJ. p 1144 note 4. 
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register it;27 and one who acquired realty by will 
when the mortgage on the realty was not registered, 
and who was not in the position of a bona fide pur¬ 
chaser of the legal title notwithstanding he had 
no notice of the mortgage, acquired title subject to 
having the mortgage registered as a paramount Hen 
on order of the court.28 The legal title of the reg¬ 
istered owner of land, whose title certificate bore 
a memorial subjecting such title to the lien of a 
trust deed, under which the mortgagee exercised 
the right to take and hold possession of the land 
after the mortgagor’s default in payment of the 
note secured thereby is subject to the right of the 
assignee of the mortgagee to continue the lawful 
possession acquired by the mortgagee for the pur¬ 
pose of collecting the note.29 An instrument in 
the form of a mortgage in which the wife of the 
OTvner did not join may in a proper case be regis¬ 
tered after his death,30 

Determination of right to register. Under a stat¬ 
ute conferring on a court jurisdiction to determine 
all questions arising on petitions for the regis¬ 
tration of title, a court has jurisdiction to enter¬ 
tain and pass on petitions seeking the registration 
of mortgages of registered land, in the absence of 
the duplicate certificate of the mortgagor and 
its jurisdiction to hear and determine exists, even 
though the court, as a result of the hearing, must 
decide that it is without power to grant the remedy 
sought32 or finally pass on the subject matter,®^ 
Under a statute providing for a decision by the 
court, if the registrar is in doubt or if a party in 
interest does not agree as to the proper memoran¬ 
dum to be made, a refusal to register an instru¬ 
ment, based on the failure to present with it the 
owner’s duplicate certificate, is a matter for action 
by the court^^ 

Instruments entitled to registry. A mortgage is 
not precluded from registration by the addition of 
a true statement, concerning the power under which 
it is executed, below the signatures.®® A change in 
the form in the admowledgment clause, by the per¬ 
son taking it, made in good faith before title passes, 
in order to comply with the requirements imposed 
by the registrar, and to make the clause conform 


in truth to the acknowledgment taken, will not pre¬ 
clude a valid r^stration of the mortgage.®® 

Priorities. The date of registration ordinarily, 
under the statutes, fixes priority as between mort¬ 
gages.®^ WHiere a mortgagee could have compelled 
an amendment or alteration of a certificate or the 
production of a duplicate certificate, had he taken 
proper steps in the lifetime of the registered own¬ 
er, it will not be postponed to that owner’s heirs 
or devisees or to the creditors of his estate, if the 
owner dies before proceedings are begun.®® 

Assignments. Notwithstanding a mortgage and 
the assignment of it are memorialized on the certifi¬ 
cate of title, where the mortgagor pays the mort- 
gage debt to the mortgagee without actual notice of 
the assignment to a purchaser in good faith, the 
mortgage has been held to be discharged.®® Where 
a mortgagor on the same day that a mortgage was 
made conveyed the registered land to the mortga¬ 
gee in fee, and a new certificate was issued to the 
mortgagee, who later reconveyed to the mortgagor 
who took out a new certificate, and on the same 
day executed a mortgage to a third person, there 
may be found to have been a merger which extin¬ 
guished any title that the prior mortgagee may have 
had.40 

b. Production of, and Notation on. Owner’s 
Certificate 

Although 'the statutes ordinarily contemplate the 
production of the owner’s duplicate certificate, and an 
Indorsement of a memorandum of the mortgage thereon 
at the time the mortgage Is entered on the certificate of 
title in the register. It Is not necessary that a mortgage 
which Is noted on the register be noted also on the own¬ 
er’s duplicate certificate In order to constitute construc¬ 
tive notice, at least where it Is not so provided by stat¬ 
ute. 

The statutes ordinarily contemplate the produc¬ 
tion of the owner’s duplicate certificate, and an in¬ 
dorsement of a memorandum of the mortgage there¬ 
on at the time the mortgage is entered cm the cer¬ 
tificate of title in the register;^! but, where a mort¬ 
gage is noted on the register, it is not necessary 
to constructive notice that it also be noted on the 
owner’s duplicate certificate, if it is not so provided 


27. Minn.—’Finnegan v. Gunn, 102 
N.W. 22, 207 Minn. 480. 

28. Minn.—^Finnegan v. Gunn, supra. 

28. m.—Miljer v. Frederick’s Brew¬ 
ing Co., 92 N.B.2d ;L08, 406 lU. 591. 

3a Minn.—^Finnegan v. Ounn, 202 
N.W. 22. 207 Minn. 480. 

31. Mass.—'Federal Nat. Bank v. 
Gaston, 152 N.BL' 020, 255 Maas. 
i471- 


32. Mass.—Federal Nat Bank ▼. 
Gaston, supra. 

88. Mass.—Federal Nat Bank v. 
Gaston, supra. 

34. Mass.-—Federal ‘Nat Bank v. 
Gaston, supra. 

35. Mass.—-Malguti ▼. Rosen, 160 N. 
F. 582, 262 Mass. 555. 

36 . Mass.—^Malguti v. Rosen, supra. 

37. WaslL^Brace v. Superior Land 

Co., 118 F. 910, 46. Wash. 681. , 
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33. Mass.—IFederal Nat Bank v. 
Gaston, 152 N.F. 923, 256 Mass. 
471. 

39. Minn.—^Rea v. Kelley, 205 N.W. 
910, 180 Minn. 194. 

4a Mass.—Federal Nat Bank v. 
Gaston, 152 N.B. 923, 256 Idass. 
471. 

41, Or.—Christenson v. Christenson, 
219 P. 615. 109 Or. 096. , . 
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by the statute.^* Where the owner’s duplicate cer¬ 
tificate is in the files at the registry, and is produced 
by the clerk at the request of an attorney acting 
for the registered owner, a more formal presenta¬ 
tion or production of the certificate is not re- 
quired.^5 In the absence of evidence to the con¬ 
trary, it will be presumed that the owner’s duplicate 
certificate is at the registry with his knowledge and 
consent 

A power to mortgage registered lands authorizes 
the agent, as an incident of that power, to make 
such use of the owner’s duplicate certificate left 
at the registry as may be necessary for the reg¬ 
istration of Idle mortgagee's xhe failure of the 
mor^gee to present the owner’s duplicate certifi¬ 
cate with the mortgage deed, because of the fact 
that such duplicate could not be found, is a rea¬ 
sonable ground on which the court may permit an 
amendment of the certificate but such an amend¬ 
ment cannot affect the title or interest of any pur¬ 
chaser who in fact bolds the duplicate certificate 
for value and in good faith, unless he consents in 
writing>7 The fact that the owner’s duplicate cer¬ 
tificate of registration was secured wrongfully by 
the owner of the land from the holder of an unreg¬ 
istered mor^ge, and used in securing registra¬ 
tion of a subsequent mortgage, will not affect the 
rights of the subsequent mortgagee, whose mort¬ 
gage is registered before the registration of the 
prior mortgage, where he had no knowledge that 
the certificate had been wrongfully secured or that 
the holder of the unregistered mortgage had any 
claim thereon.^^ The law does not require that 
the owner’s duplicate be produced when the as¬ 
signment of a mortgage is memorialized.^® 

§ 4L -Descent or Devise 

Where registered land passes from the estate of a 

48. Or.—Christenson y. Christenson, 
supra. 

53 C.J. p 1145 note 18. 

43. Mass,—Malgruti v. Rosen, 160 N. 

SL 532, 262 Mass. 555. 

44. Mass,—MaU^uti v. Rosen, suiora. 

45. MaSsw—Malgruti y. Rosen, su¬ 
pra. 

46. Mass.—Federal Nat. Bank y. 

' Gaston, 152 N.SI 023. 256 Mass. 471. 

4t. Mass.—Federal Nat. Bank y. 

: Qaaton, supra. 

4a Wash,—Brace y. Superior land 
Co.. IfU R., 810,^46 Wash. 681. 

»«a kHi6i.-^B56a y. Kelley, 235 N.W. 

810, 183 Minn. 184. 

re' Boers^*8 Estate, 

Frob., 72yN.E.2d 306. * 


decedent, title does not originate In the certificate of 
transfer but only by virtue of the will or by the law of 
descent and distribution. 

In the case of registered land passing from the 
estate of a decedent, title does not originate in the 
certificate of transfer but only by virtue of the 
will or, in the absence of a will, by the law of de¬ 
scent and distribution; and the fact that the cer¬ 
tificate of transfer is issued to one person has no 
effect on the title as conveyed by the will.®® 

Where property is registered in the name of two, 
as joint tenants, on the death of one of such joint 
tenants, the survivor need not file with the registrar 
of titles a memorial of that fact, unless the statute 
so requires.®! 

§ 42. -Tax Titles 

Where registered land Is sold for the enforeemont 
of taxes or assessments, the transfer of title is controlled 
by statutory provisions as to entry of memorials of the 
sale and for the issuance of a certificate of title to the 
tax purchaser, and oompllance with the conditions Im¬ 
posed by the statute is essential. Where the proceedings 
are In compliance with the statute, the certificate of title 
creates an Indefeasible title in the tax purchaser. 

Where registered land is sold for the enforcement 
of taxes or assessments, the transfer of the regis¬ 
tered title is controlled by statutory provisions as 
to the entry of memorials of the sale and for the 
issuance of a certificate of title to the tax purchas¬ 
er.®® Compliance with the conditions imposed by 
the statute is essential,®® as for example, w^th re¬ 
spect to the necessity of registration,®^ and the ne¬ 
cessity of an adjudication of the validity of the 
tax sale.®® Accordingly, where it is so required 
by statute, the certificate of purchase at the tax sale 
must be registered within the prescribed time,®® 
and interested persons notified of the registration;®*^ 
lihe holder of the certificate is not relieved from 
this requirement by the fact, that the record owner 

debtedness evidenced by bond became 
mergred in the judgment in satisfac¬ 
tion of which land was sold.—War¬ 
den V. Welch, 116 P.2d 945, 18 C€a.2d 
616. 

64i XlL—People v. Mortenson, 88 N. 

E.2d 35, 404 HL 107. 

Statute held mandatory 
Cal.—Warden v. Welch, 116 P.2d 845, 
18 Cal.2d 216—NeT^comb v. City of 
Newport Beach, 60 P.2d 825, 7 Cal. 
2d 888—^In re Seick, 189 P. 314, 48 
Cal.App. 863. 

55. M i nn .—In re Jamieson, 211 N.W, 
686, 180 Minn. 472: 

53 CJ. p 1149 note 8. 

56. HI.—People V. Mortenson, 88 N, 
mod 35, 404 Ill. 107, 

57. m.—^Interstate: Bond Co. • y, 
Baran, 92 N.m2d 668, 406 HI. 181. 


51. HI,—^People's Trust, etc.. Bank 
y. Haas, 160 N.B. 85, 328 IlL 468. 

62. Cal.—Newcomb v. City of New¬ 
port Beach, 60 P,2d 826, 7 CaL2d 
393. 

53 C.J. p 1149 note 3. 

S3. Cal.—Newcomb y. City of New¬ 
port Beach, supra. 

Poredlosiire of street assessment 
bond 

Under statute providing that a 
purchaser of registered land sold for 
any tax or assessment shall within 
JOLve days after such purchase file hi 
office of registrar a written notice of 
such purchase, a sale on foreclosure 
of a street assessment bond by a 
commissioner appointed by the court 
was' no't a sale for a tax or assess¬ 
ment, notwithstanding bond repre¬ 
sented an assessment, sinoe the in- 

‘.590 
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may have notice of the tax foreclosure proceeding 
by summons, publication, or otherwise,^^ or by the 
fact that the decree of the court in the tax fore¬ 
closure proceeding did not mention the Torrens 
Act®® Before directing a transfer of title, cancel¬ 
lation of original certificates of ownership, and 
issuance of new certificates of title to the holder 
of a tax deed, the court must be satisfied by posi¬ 
tive proof that applicant is entitled to such relief.®® 
Where the proceedings are in compliance with 
the statute, the certificate of title creates an inde¬ 
feasible title in the tax purchaser.®^ 

§ 43. -Judgments and Executions 

Where land has been registered, thereafter a judg¬ 
ment lien must be obtained and enforced in accordance 
with the provisions, If any, contained in the registra¬ 
tion statutes. 

Where land has been registered, thereafter a 
judgment lien must be obtained and enforced in 
accordance with the provisions, if any, contained 
in the registration statutes.®^ A judgment rendered 
in an action between strangers to the registered 
land cannot be filed and entered as a memorial on 
the certificates of title,®® nor can the certificate 
of levy thereon under an execution issued on such 
a judgment be filed, where there is nothing to 
inicate that the judgment debtors had any inter¬ 
est in the registered land, or anything indicating 
the extent of such interest®® A sale of land by a 
commissioner appointed by the court after judg¬ 
ment rendered in a foreclosure action on a delin¬ 
quent street assessment bond pursuant to statute 
is a sale for the purpose of carrying the judgment 
into effect, to which is applicable a provision of 
the registration statute dealing with proceedings to 
be taken where registered land is sold under ex¬ 


ecution or order.®® Where after a cadastral 
survey land is improperly registered in the name 
of a person not the owner thereof, and subjected 
to execution against such person, the execution will 
be enjoined at the suit of the real owner where 
the registered owner has made no claim of title 
thereto.®® 

§ 44. - Other Particular Matters 

A trustee In bankruptcy is the only person who may 
transfer any interest In a bankrupt’s property registered 
under the Torrens Act. 

A trustee in bankruptcy is the only person who 
may transfer any interest in a bankrupt’s property 
registered under the Torrens Act, and the trustee 
may so transfer the property after the filing of 
papers showing his appointment as trustee with 
the county recorder.®^ The fact that plaintiffs 
superior title was registered under the Torrens law 
does not preclude enforcement of defendant’s claim 
for betterments, in plaintiffs action to recover 
possession of the land, wherein plaintiff recovered 
judgment and formally consented to a reference as 
to the value of the betterments.®® 

§ 45. Fees and Costs 

Interested parties may be liable for such fees end 
costs as are provided ror by the statute relating to the 
registration of land title. 

Interested parties may be liable for such fees 
and costs as are provided for by the statute relat¬ 
ing to the r^stration of land title.®® On r^stra- 
tion of title in proceedings brought under the pro¬ 
visions of a particular statute, the court cannot 
impose, as a condition, the payment of fees re¬ 
quired by another statute, the terms of which are 
not invoked.^® Where, after the filing of an ap- 


58. m.—People v. Mortenson,' S8 N. 
B,2d 36. 404 HI. 107. 

59. Ill.—^People v. Mortenson. supra. 
SOi N.T.—Suffolk County v. Mark- 

vart, 12 N.T.S.2d 937, 267 App.Div. 
861. 

Where tax deed has ygt 1)ecoiue 
oondiudve, transfer of title, cancel¬ 
lation of original certificates of own¬ 
ership, and issuance of new certifi¬ 
cates of title could not be directed 
without dear proof that owners had 
been divested of tltfle and that ai>- 
plicant was entitled flbereto.—Suffolk 
County y, Markvart, 8i:g;>ra. 

61. CaJLr^ohnson, Ino.. v. Warden, 
178 ;^.2d.888, 78 697. 

6S. HI.—Hartsman v. gaindl, 79 N. 

R2d«472..400 BX 243. 

58 CX J. p 1160 note 22. 

68L' Cal.—PiotaeOr ‘Abstract, etc., Co; 
V. S%raad, iOT P. 134; 91‘ CalAppl 

' lU 


64. CaL—Pioneer Abstract, etc., Ca 
V. Feraud, suprcu 

65. Cal.—Warden v. Welch, 118 F.2d 
946, 18 Cal.2d 216. 

66. Philippine.—Iiaareano ▼. Steven¬ 
son, 45 Philippine 252. 

67. U.S.—^In re (Eabbage, D.C.Ohio, 
93 F.Supp. 516. 

68. N.C—Harrison v. Darden, 26 S. 
H.2d 860, 223 N.C. 364. 

69b Hawaii.—^Zn re John 11 Estate, 
Limited, for Begistered Title to 
Land, 82 Hawaii 813. 

Pee 3^ iiistrQnLen.t 

Statute providing for a fee of two 
dollars to be paid by the applicant 
'Tor each Instrument affecting a title 
not reported in applicant’s filed ftb- 
stract of title*’ is applicable to eadi 
instrument, not reported in the ab¬ 
stract and discovered by the exam¬ 
iner, ^affecting the title, whether^ at 
the time of the filing of the ap^- 
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cation for registration og at any time 
prior thereto, and whether the effect 
on the title of the applicant Is favor¬ 
able or adverse.—In re' John li Es¬ 
tate, Limited, for Registered Title to 
Land, supra. 

Appeal 

The costs required by statute to be 
pcdd, in order' to perfect an appeal 
from the decision of the land court 
to the circuit court sitting -with a 
jury, are the costs accrued which are 
authorised by statute to be charged 
by the land court fOr the filing of 
papers, the entry of orders, eta, by 
way of partial compensation for the 
judicial service rendered by the land 
court to litigants, and which, when 
finally collected, become government 
realizations.—In re Lum Yip See, 32 
Hawaii 365, rehearing denied 82 Ha-* 
wail 386. 

TOi. • Philippine.—Towle v. Di^scte 

Of Lands, K Phl^pp^e 887, ^ 
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plication for registration and before the entry of 
the decree, a statutory change is made in the fees 
for registration increasing the amount thereof, the 
payment of such additional amount may be re- 
quired.7i An applicant is entitled to have evidence 
of title issued to him on payment of the fees re¬ 
quired by law as of the time of termination of the 
proceedings notwithstanding the issuance of the 
evidence is delayed until after the enactment of a 
statute imposing higher fees, where the delay was 
due to reasons not connected with the character of 
applicants rights or with the condition of proceed¬ 
ings for registration.72 

A statutory provision that applicant shall advance 
a fee of a certain amount in full of all services of 
the registrar and examiners up to the granting of 
the certificate of title is intended to provide only 
for ordinary fees,'^^ and, notwithstanding such pro¬ 
vision, a defendant who makes an unfounded con¬ 
test^ against registration of title may be charged 
with costs,*^^ or the court, in its discretion, may 
tax against a defendant an allowance of costs for 
taking testimony and for the services of the regis¬ 
trar,the decree against defendant should not 
be rendered in favor of the registrar.^® Under 
some provisions, in addition to the statutory fee 
fixed to be paid to the registrar, the court may, in 
proper cases, direct the payment of such further 
fees by applicant or by any defendant as it may 
determine,and, under such provisions, the court 
is permitted, in its discretion, to allow to be taxed 
as costs fees for examiners.*^* The omission of 
the name of a defendant from defendants specifical¬ 
ly named in the decree does not excuse applicant 


from the payment of such defendant's costs where 
the decree provides that applicant shall pay all of 
the costs of the proceedings^ 

§ 46. Assurance Funds 

a. In general 

b. Remedies 

a. In General 

Where the registration statutes so provide, an as¬ 
surance fund Is established for the compensation of per¬ 
sons having any Interest In, or claim against, the prop¬ 
erty whose rights, without any fault on their part, may 
be cut off through the operation of the statute; but a 
claimant must be free from negligence In order to recov¬ 
er against the fund. 

Where the registration statutes so provide, an 
assurance fund is established for the compensation 
of persons having any interest in, or claim against, 
the property whose rights, without any fault on 
their part, may be cut off through the operation 
of the statute,^® and such fund is raised by re¬ 
quiring the applicant for registration to pay a cer¬ 
tain per cent of the value of the property.^i Pro¬ 
vision for an assurance fund is not essential to the 
validity or operation of a registration statute.^^ 

Claims against fund. Under some provisions, a 
claim against the assurance fund exists where a 
person sustains loss or damage through fraud or in 
consequence of any error, omission, mistake, or mis¬ 
description in any certificate of title or in any en¬ 
try or memorandum in the registration book, 88 or 
where a person is deprived of land or of any estate 
or interest therein, after the original registration of 
land, by the registration of another person as own- 


71. Mass.—^Hollinsrsworth, etc., Co. 
V. Recorder of Land Court, 169 N. 
R 548, 262 Mass. 45. 

78. Philippine.—Altavas v. Moir, 36 
Philippine »98. 


73. m. —•Tomczat v. Bergman, 109 
N.R 1003, 269 III. 330. 

74. HI.—^Tomczalc v. Bergman, su¬ 
pra. 

76. HI.—^Peters v. Dicus, 98 NJBS. 
560, 254 HI. 379. 

76b HI.—Tomczak v. Bergman, 109 
NJR 1003, 269 HI. 330—Peters v. 
Dicus, 98 K.K 560. 254 HI. 379. 


77- HI.—Waugh v. Glos, 92 N.E. 
^ 974, 246 IlL 604, 138 Am.S.R. 269. 

53 a J. 116i note 42. 

Ti. HI.— Wens Y. Messenger, 94 N.E. 

87, 249 HI. 72. 

53 CJ. p 1151 note 43. 


79. HI.—Stallings y.‘ Glos, 110 N,K 
915, 271 HI. 201. 

80. r CMl.-r<HU V. Johnson, 69 P.2d 
1016, 1019, 21 Cal.App.2d 649. 

act itself seems to recognize. 
tha^tD. spite x)f all its provisions for 


the protection of a regristered owner 
in the security of his title he may, 
through the operation of the act or 
through fraud or other fault on the 
part of others, be deprived of all or 
a part of his interest in the land, 
and this without fault upon his part. 
To cover that very situation cm as¬ 
surance fund is created by the act 
which, after all. Is but a form of in¬ 
surance for which certain fees, in ef¬ 
fect, premiums, are collected from 
those who register their land under 
the act, which fees are paid for the 
benefit of any one who comes writhin 
the provisions of that part of the 
act”—Gill V. Johnson, supra. 

81. Cal.^^ill V. Johnson, supra. 

53 C.J. p 1152 note 54. 

“It will be noted that the in- 
demxiity fund is created and main¬ 
tained by fees . . . payable on 
three possible different occasions, to 
wit: (1) Upon the first bringing of 
the land under the operation of the 
act; (2) upon the issuance of a new 
certificate of title when a tax deed 
is, issued; (3) ujxon the transfer of 

5g2 


title by devise or descent. These 
fees are payable only upon the issu¬ 
ance of a certificate of title.”—Jones 
V. York County, C.C.A.Neb., 47 F.2d 
837, 840. 

88. U.S.—Jones v. York County, 
supra. 

58 aj. p 1152 note 56. 

83. Ohlo.-i-Crafts v. Day. 1 Ohio 
Supp. 28. 

Freedom from mortgage 
Where title to land was, because 
of fraud of mortgagor and error of 
examiner of titles, registered in 
name of mortgagor free of mortgage 
thereon, which was of record at time 
of issuance of certificate of registra¬ 
tion, and the land was subseguently 
sold to purchasers for value, who re¬ 
lied on such certificate, the mortga¬ 
gee was entitled to compensation for 
loss of his security under statutory 
provision for compensation from the 
Torrens law assurance fund for dam¬ 
ages sustained In conseguenoe of 
fraud or nolstaka—Crafts v. Pay, su¬ 
pra. 
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er of such land or any estate or interest therein 
through fraud or in consequence of any error.*^ 
Under other provisions, the liabliiity of the assurance 
fund is not confined to losses resulting from an 
omission, mistake, or malfeasance, but extends to 
all cases in which a person is wrongfully deprived 
of any land or any interest therein through the 
bringing of the land under the provisions of the 
registration act^B 

While in a technical and legal sense it is impossi¬ 
ble for anyone to be wrongfully deprived of any 
interest in land by a decree of court,*® the language 
of a statute permitting recovery against the assur¬ 
ance fund for the wrongful deprivation of land may 
be broad enough to include a deprivation by a de¬ 
cree of registration.**^ The term "trust,” in a pro¬ 
vision that the assurance fund shall not be liable for 
a deprivation occasioned by a breach of trust, is 
to be taken in its technical and restricted sense,** 
so that the lawful owner will not be barred when 
title has been registered in the name of a mere 
trespasser.** 

One who was of age and duly served with process 
in the registration ^>roceedings, but made default, 
may not have recourse against the fund;** how¬ 
ever, under an express statutory reservation in fa¬ 
vor of infants, an infant concluded by a registra¬ 
tion decree may recover from the fund.*^ The 
assurance fund is not liable for damages which can 
be recovered from the person who caused the loss,** 
nor is the fund liable for a loss resulting from a 
breach of trust committed by the registered owner 
after the registration is complete.** An examiner’s 
failure to ascertain and report that no patent had 
issued and that the United States had not parted 
with its proprietary title to government land was an 
omission entitling a bona fide purchaser to com¬ 
pensation.*^ The provisions of the registration 
statute concerning the conclusiveness of the cer¬ 
tificate of title as between a transferee and holder 


of unregistered claims are not the test of the right 
of the transferee to reimbursement from the as¬ 
surance fimd in the event of a loss which results 
from the successful prosecution of an unregistered 
claim. *5 

Negligence of claimant As a general rule, claim¬ 
ant must be free from negligence on his part in 
order to recover from the assurance fund-** The 
question of negligence of a transferee of registered 
title within the meaning of a provision of the stat¬ 
ute authorizing one without fraud or negligence, 
who is deprived of an interest or estate in the 
land, to recover from the assurance fund is wheth¬ 
er the transferee did -what a reasonable person 
would have done in relying on the registrar’s cer¬ 
tificate, and involves, among other things, consid¬ 
eration of other sections of the act**^ The negli¬ 
gence referred to in the statute does not include 
mere reliance on the registrar’s certificate or failure 
to conduct an investigation which the statute says 
need not ‘be made.** Negligence cannot be imputed 
to a minor because of his failing to appear in a land 
registration case and there assert his right.** 

Amount of recovery. In a proper case, plaintiff 
is entitled to recover against the assurance fund 
the fair market value of the land, estate, or in¬ 
terest held by him at the time when he suffered the 
deprivation complained of,i rather than the value 
of the land at the time that it was purchased by 
him.* In the absence of a statute making a coun¬ 
ty liable other than to the extent of the indemnity 
or assurance fund in its possession, the recovery 
against the county must be restricted to the indem¬ 
nity fund.* 

b. Remedies 

A claimant against the assurance fund may have a 
right of action for recovery of the loss sustained. 

Under the provisions of the registration statutes, 
a claimant against the assurance fund may have a 


84. Ohio.—Crafts v. Day, supra. 

85. Philippine.—Gayondate v. Treas¬ 
urer, 49 Philippine 244, 

88. XJ.S.- 1 -^ones v. Yoric County, C.C. 
A.Neb., 26 [P.2d 623. 

87. U.S.—Jones v. York County, su¬ 
pra. 

88. Philippine.—Gayondato v. Treas¬ 
urer, 49 Philippine 244. 

63 C.J. p 1153 note 71. 

89. Philippine.—Gayondato v. Treas¬ 
urer, supra. 

53 C.J. p im note 72. 

90. U.S.—Jones v. York County, C. 
aAJTeb., 26 P.2d 623. 

91p U.S.—Jone 9 v. York County, su¬ 
pra. 
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92. Philippine.—Bstrellada v. Mar¬ 
tinez, 48 Philippine 256. 

93. Philippine.—Dlzon v. Lacap, 60 
Philippine 193. 

94. Minn.—Shevlin-Mathieu Lumber 
Co. V. Fogarty, 153 N.W. 871, 130 
Minn. 456. 

95. Cal.—Gill v. Johnson, 69 P.2d 
1016, 21 Cal.App.2d 649. 

96. Cal.—Gill v. Johnson, supra. 

53 C.J. p 1153 notes 80-81. 

Panure to examine mortgage 

Purchaser of registered land rely¬ 
ing in good faith on memorial en¬ 
tered on certidcate of title as to 
amount of mortgage was not guilty 
I of negligence as matter of law, so as 

593 


to preclude recovery against assur¬ 
ance fund, by having failed to exam¬ 
ine mortgage in registrar's ofBLce.— 
Horgan v. Sargent, 233 N.W. 866, 182 
Minn. 100. 

97. CaJ.—Gill V. Johnson, 69 P.2d 
1016, 21 CaJJlpp.2d 649. 

98. Cal.—Gill V. Johnson, supra. 

99. Philippine.—Gayondato v. Treas¬ 
urer, 49 Philippine 244. 

L Cal.—Gill V. Johnson, 69 P.2d 
1016, 21 CalJLpp.2d 649. 

2. CaJ.—Gill V. Johnson, supra 

3. U.S.—Jones v. York County, C.Ci 
A.Neb., 26 F.2d 62S. 
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right of action for recovery of the loss sustained,^ 
and an action for compensation from the assur¬ 
ance fund for damages sustained because of alleged 
fraud on the part of the owner registering title, 
and the mistake of the examiner of titles which re¬ 
sulted in the entry of a decree registering title to 
the land free of plaintiffs claim, is not improper as 
a collateral attack on the court’s decree registering 
title to the land-^ 

Venue. A provision requiring actions for dam¬ 
ages to land to be brought in the place where the 
land is situated is inapplicable to a claim against 
the assurance fund for a registrar’s refusal to note 
a lien on land,^ but sudh claim is within a pro¬ 
vision permitting a plaintiff to elect to bring an 
action cither where he or defendant resides."^ 

Time to sue. Statutes vrhich specify the time 
within which proceedings against an assurance fund 
shall be brought must be complied with.8 

Parties. An action against the assurance fund 
based on an erroneous registration vests in the 
person who was owner of the land at the time of 
the erroneous registration,^ and not in his subse¬ 
quent grantee nor do the grantor’s words con¬ 
veying all his rights, if any, vest any claim against 
the fund in the grantee.li A landowner who fraud¬ 
ulently obtained a judgment canceling a trust deed 
and ordering registration of land under the Tor¬ 
rens Act is a necessary party defendant in a sub¬ 
purchaser’s action against the state treasurer to re¬ 
cover the value of the land from the assurance 
fundi^ 

What must be proved. Under a statute which ex¬ 
pressly provides that claims against the assur¬ 
ance fund be presented against the county, claim¬ 


ant is not precluded by a failure to plead and prove 
the possession of a fund by the county derived 
from registration of titles.i* 

Evidence. Only competent and relevant evidence 
is admissible in the proceeding.!* In a particular 
case the evidence has been held to sustain a finding 
as to mistake on the part of the examiner and as 
to constructive fraud on the part of the party reg¬ 
istering title to land.15 

Questions of fact. In a proceeding to recover 
against the assurance fund, the question of plain¬ 
tiffs negligence in making the purchase of the prop¬ 
erty ordinarily is one of fact.1® 

§ 47. Registrars of Titles 

a. In general 

b. Remedies against registrar 
a. In Gleneral 

Registrars of titles are public officers whose powers 
and duties are fixed by the land registration statutes. 

Registrars of titles are public officers whose pow¬ 
ers and duties are fixed by the land registration 
statutes.!*^ Sudh registrars may be appointed rather 
than elected,18 and, by statute, registers of deeds 
may be made ex officio registrars of titles.i8 While 
their powers and duties are essentially ministerial, 
registrars are usually vested with a limited judi- 
cial^i or quasi-judicial^^ discretion. 

Recorder. The recorder of the land court and the 
assistant recorder for the district wherein land is 
registered are officers of such court, performing 
duties therefor, and their acts in so doing are sub¬ 
ject to the court’s direction.83 


4. U.S.—Jones v. York County, C.C. 

•A-Neb., 26 623. 

5. Ohio.—Crafts v. Day, 1 Ohio 
Supp. 28. 

*6. Philippine.—Hodges v. Treasurer, 
50 Philippine 16. 

7- r*' lippine.—Hodges v. Treasurer, 
su. ra. 

8. U.S.—Jones v. York County, C.C. 

A-Neb., 26 P.2d 623. 

53 e.J. p 1154 note 34. 

Aoiioa Sidd not baxred 
Where action for value of land im¬ 
properly registered by owner under 
Tbrrens Act was brought against 
state treasurer within four years but 
after expiration of. period as against 
owder, action was not bjarred by 
four-year statute of limitations, 
since statute llsotitiing action against 
assurance fund refers only to action 
agalbst'/state treasurer, and owner 
did not interpose defense <xf general 


statute of limitations.—Gill v. John¬ 
son, 48 P.2d 139, 8 CalJLpp.2d 869. 

9. Mass.—^Briggs v. Treasurer, eta, 
Gen., 112 N.R 487, 224 Mass. 46. 
la Mass.—^Briggs v. Treasurer, eta, 
Gen., supra. 

11. Masa—Briggs v. Treasurer, eta. 
Gem, supra. 

53 C.J. p 1154 note 1. 

12. CaL—Gill V, Johnson, 13 P.2d 
857, 125 Cal.App. 296, hearing de¬ 
nied, Sup., 14 P.2d 1017, 125 Cal. 
App. 296. 

13. U.S.—Jones v. York County, C. 
CJLNeb., 26 P.2d 628. 

14. Cal.—Gill V. Johnson, 69 P.2d 
10X6, 21 CaUXpp.Bd 649. 

15. Ohio.—-Crafts v. Day, 1 Ohio 
Supp. 28. 

15. Cal.—Gill V. Johpsox^ 69 P.2d 
^ 1616, 21 CalApp.2d 649. . 

lir* t m.— People V. Simon, 52 N.B. 
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910, 176 ni. 165, 68 Am.S.R. 175, 
44 L.R.A 801. 

18. Minn.—State v. Westfall, 89 N. 
W. 176, 85 Minn. 487, 89 Am.S.R. 
671, 67 L.RJL 297. 

53 C.J. p 1155 note 80. 

19. Minn.—State v. Westfall, supra. 
2a ni.—People V. Simon, 52 N.BI. 

910, 176 IlL 166, 68 AirnSJEt 176, 44 
L.IL-A 801. 

Minn.—State v, WestfaU, 89 N.W. 
176, 85 Minn. 437, 85 Am.S.R. 671, 
67 L.RJL 297. 

21. HI.—People V. Simon, 52 N.EL 
910, 176 HI. 166, 68 A 2 n.S.IL 176, 
44 L.RJL 801. 

22. HI.—People V. Simon, supra. 

-23. Mass.—Petition of Institution 

for Savings in Newburypprt and 
Its Vicinity, 38 N.B1.2d 526, 309 
Mass. 12, 137 AXbB. 448—Federal 
National Bank^of Boston v.'^Gas-' 
ton, 152 NJBl 923, 256 Mass. 471. 
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b. Remedies aeaiXBt Begisixax 

Undsr •oma atatutory pravIalona> a peraon Injnrad 
by a registrar's act or refusal to act In matters pertain* 
ing to registered land may petition a specified court for 
such an order or decree as shall be according to equItXp 
or an appeal may be taken from an order of a recorder 
with respect to the registration of land title. 

Under some statutory provisions, a person in¬ 
jured by a registrar’s act or refusal to act in mat¬ 
ters pertaining to registered land may petition a 
specified court for such an order or decree as 
shall be according to equity,and, under other 
provisions, a claimant to land may appeal from an 
order of the recorder with respect to the regis¬ 
tration of such land.25 Such a proceeding is pure¬ 
ly statutory,and is not intended as a substitute 
for or to supersede other actions at law or in eqtd- 
ty.27 One purpose of such a proceeding is to pro¬ 
vide the holder of a certificate of title with a con¬ 
venient method for a judicial review of the regis¬ 
trar’s acts with respect to the certificate.^® 

Extent of relief. The court has jurisdiction 
merely to compel the registrar’s performance of a 
ministerial duty,®® or to determine whether the 
registrar has performed the duties required by 
the act,®® or whether he has acted in a manner 
not authorized by the act;®^ and the court cannot 
review judgments entered in other separate and dis¬ 
tinct proceedings,®® or adjudicate an 3 rthing con¬ 
cerning title®® or matters with respect to liens®^ 
other than the canceling of their notation when 
improperly entered on a certificate of title.®® 


§ 48. Examiners of Titles 

Official examiners of title are public officers and must 
be qualified according to law. 

Official examiners of title are public officers®^ 
and must be qualified according to law.®^ Their 
appointment may be addressed to the discretion of 
the registrar.®® An examiner of titles is required: 
to state facts with respect to the sufficiency of title 
accurately,®® and under a statute requiring the ex¬ 
aminer to investigate fully all matters pertaining to 
title, the prima facie character of a receipt of title 
issued by a government land office does not relieve 
him of his duty to make his investigation full and 
thorough.^® 

§ 49. Damages for Wrongful Deprivation of 
Land 

Under some statutory provisions, a person who, withn 
out fault on his part, has been wrongfully deprived of his 
title by a decree of registration may successfully maintain 
an action for damages against the person in whose name 
the land has been fraudulently or wrongfully registered. 

Under provisions of the registration statutes that 
a person unjustly deprived of his land by rostra- 
tion may maintain an action for the recovery of 
damages against specified individuals, a person who, 
without fault on his part,^i has been wrongfully 
deprived of his title by a decree of registration may 
successfully maintain an action for damages against 
the person in whose name the land has been fraudu-* 
lently or wrongfully registered,^® notwithstanding 
the absence of actual fraud in obtaining the de- 


24. m. —Purdiase v. Desplaines, X551 
irs. 758, 824 m. 584. 

25. Ohio.-—Pemusylvajola H. Ck>. v. 
Kearns. 48 N.E.2d X012, 7X Ohio 
App. 209. 

ZTotloe of appeal 

Provision that person desiringr to 
appeal from decision of recorder to 
common pleas court may within 
three days thereafter file with re¬ 
corder written notice of intention to 
appeal w€U( not imposed as condition 
of appeal, but to protect recorder 
and enable him efficiently to cidmin- 
ister his office; unless, notice of ap¬ 
peal is filed within three days after 
decision of recorder, notice may be 
dlsre^rarded by recorder, but recorder 
could waive time limit by filing: his 
aixswer and transcrii^t of proceeding: 
before him and no one else could 
complain.—Pennsylvania R. Oo, v. 
Kearns, supra. 

£1$. Xlh—Purchase v. Desplaines. 155 
K.K. 758; 824 HI. 584. 

68 aJ. p XX38 note «0r ^ ■ 

27. Ill.—Purchase v. Desplaines, su- 
>Jpira. . . . • 3 ' .0^ 

2a m.—PilfcfialiEte yfi "Desh^laines.' su¬ 
pra. .i.- - * . . 1 


29. m.—Lawton v. Haas, X27 N.B. 
488. 293 m. 220. 

30. HI,—Purchase v. Desplaines, 155 

758, 324 Ill. 584. 

Belief properly refused 

Circuit court properly refused to j 
order grantor’s certificate canceled | 
and to direct regristrar to register 
warranty deed xmder Torrens Act, 
where grantor denied that he execut¬ 
ed deed and had in his possession his 
duplicate certificate of title, notwith¬ 
standing: certificate- of acknowledg:- 
ment of notary public contained in 
deed, and circumstances tending to 
show delivery of deed; rule that 
grantor’s testimony alone cannot 
overcome notary public’s certificate 
of acknowledgment contained in 
deed is not applicable to case where 
land is regristered under Torrens Act 
and grantor denies execution of deed 
and retains his duplicate certificate 
of title.—Altosino v. Altosino^ 2 N. 
B.2d 709, 863 HI. 437. 

31. HI.—Purchase v. Desplaines. 155 
N.B, 758> 824 JU. 684. 

32. HI.—Purchase v.* ^Desplaines. su- 
' pra. 

53 C.J. P X139 note 66. 
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33. HI.—^Lawton v. Haas, 127 N.£X. 
433. 298 HI. 220. 

34. HI.—Curtis v. Haas, 13X N.E1 
701. 298 Ill. 485. 

35. HL—Curtis v. Haas, supra. 

36. N.T.—^Meighan v. Rohe, 161 
T.S. 785, 166 App.Div. 175, modified 
on other grounds 110 N.B. 165, 216 
N.T. 677. 

87. N.T.—People v. Rice, 181 N.T.S. 

144. 110 Misc. 699. 

53 C.J. p 1156 note 45. 

38. TJ.S.—Jones v. York County, C. 
CLANeb., 26 F.2d 623. 

39. N.Y.—Meighan v. Rohe, 151 N.Y. 

S. 785. 166 App.Div. 175. modified 
on other grounds 110 165, 216 

N.Y. 677. 

53 OJ. p 1156 note 47. 

40u Minn.—Shevlin-Jdathieu Lumber 
Co. V. Fogarty, 168 N.W. 871, 130 
li^nn. 456. 

4L Philippine.—Bstrellado v. Idarti-^ 
nez. 48 Philippine 256. 

42. Philippine.—Bstrellado v. 

ibiess; supra ‘ 

53 C.J. p 1154 note 3. 
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cree,^3 and notwithstanding a petition for review 
on the ground of fraud has been denied.^^ 

Measure and amount A person entitled to re¬ 
cover damages from the registered owner for 
wrongful deprivation of land can recover not only 
the value of the land,^^ but also the value of build- 
ing^^fi and other improvements^'^ on the land, but 
he cannot recover the value of the annual prod¬ 
uct of the land in addition to the value of the land 
and improvements thereon.** ^ 

Actions, Subject to general rules, in order to 
maintain an action for damages for the wrongful 
deprivation of land, plaintiff must establish that he 
is wrongfully deprived of his land^^ by its regis¬ 
tration in the name of another®® either by actual®^ 
or constructiver®2 fraud, that there was no negli¬ 
gence on the part of plaintiff, that he is not pre¬ 
cluded in any way from bringing an action for the 
recovery of the land,®® and that the action itself 
is not barred by limitations.®^ Where the fraud 
relied on was not actually committed in the course 
of the proceedings for registration, plaintiff must 
present complete proof of such fraud.®® 

§ 50. Spanish Mortgage Law 

The Spanish Mortgage Law, which Is, or may he, 
applicable to Puerto Rico and the Philippines, is an ela¬ 
borate and comprehensive system of registration for In¬ 
struments of conveyance, designed to give purchasers 
and mortgagees acquiring Interests in lands in reliance 
on recorded titles protection against claims and Interests 
of which no notice was conveyed by the records. 

The Spanish Mortgage Law, an elaborate and 
comprehensive system of registration for instru¬ 
ments of conveyance,®® dates back to 1861 in 
Spain,®7 and was extended by that country to Puer¬ 
to Rico and the Philippines in 1893.®® It is not 


confined to mortgages, but includes all types of 
conveyances.®® It was designed to give to pur¬ 
chasers and mortgagees acquiring interests in 
lands in reliance on recorded titles protection 
against claims and interests of which no notice was 
conveyed by the records.®® 

Under the organic law of Puerto Rico, which 
continues laws and ordinances in force at the time 
of its adoption, the mortgage law is continued in 
force.®! Its provisions are mandatory whether 
the instruments to be recorded are executed in 
or out of Puerto Rico.®® The provisions of the 
mortgage law are to be read in connection with 
those of the civil code.®® A United States district 
court in Puerto Rico has no authority to disregard 
the provisions of the mortgage law.®^ 

§ 51. -Instruments Subject to Record 

Under the provisions of the Spanish Mortgage Law, 
Instruments relating to real property. Including deeds 
conveying or declaring the ownership of real property or 
of rights therein, Instruments creating or affecting speci¬ 
fied real rights, leases for six or more years, lease con¬ 
tracts in which the parties expressly agree that they are 
to be recorded, and other specified instruments must be 
recorded, and these Instruments must be in the form of 
publio instruments, final Judgments, or authentic docu¬ 
ments, as prescribed in the regulations. 

Under the provisions of the mortgage law, instru¬ 
ments relating to real property, including deeds 
conveying or declaring the ownership of real prop¬ 
erty or of rights therein, instruments creating or 
affecting sipecified real rights, leases for six or 
more years, lease contracts in which the parties ex¬ 
pressly agree that they are to be recorded, and oth¬ 
er specified instruments must be recorded, and these 
instruments must be in the form of public instru¬ 
ments, final judgments, or authentic documents, as 
prescribed in the regulations.®® In order that a 


43. Philippine.—Estrellado v. Mar¬ 
tinez, supra. 

44. Philippine.—^Estrellado v. Mar¬ 
tinez, supra. 

45. Philippine.—^Dizon v. Lacap, 50 
Philippine 193—^Manotoc v. Ohoco, 
30 Philippine 628. 

46. Philippine.—Manotoc v. Choco, 
supra. 

47. Philippine.—Dlzon v. Ijacap, 50 
PhiUppine 193. 

48. Philippine.—IDizon v. Liacap, su¬ 
pra. 

53 dJ. p 1155 note 17. 

49. Philippine.—^Bstrellado v. Mar¬ 
tinez, 48 Philippine 256. 

50ii Philippine.—;!fflstrellado v. Mar¬ 
tinez, supra. 

51. Philippine.—Estrellade v. Mar- 
tines^ supra. 


52. Philippine.—(Estrellado v. Mar¬ 
tinez, supra. 

53. Philippine.—GBstrellado v. Mar¬ 
tinez, supra. 

54. PhiUppine.—^Estrellado v. Mar¬ 
tinez, supra. 

65. PhiUppine.—TTemporal v. Mateo, 
51 PhUippine 228. 

53 aj. p 1155 note 25. 

56. XJ.S.—Ochoa V. Hernandez, Puer¬ 
to Rico, 33 S.CJL 1033, 230 U.S, 
189, 57 Ii.Ed. 1427—Romeu v. Todd, 
Puerto Rico, 27 S.Ct 724, 206 U.S. 
358, 61 luEd. 1093. 

57. Puerto Rico.—Fernandez v. Pe¬ 
rez, 6 Puerto Rico Fed. 665. 

58. lDr,S.—Ochoa v. Hernandez, Puer¬ 
to Rico, 33 <S.Ct. 1033, 230 U.& 139, 
57 L-Ed. 1427. 

Puerto Rico.—Fernandez v. Perez, 6 
Puerto Rico Fed. 665, 
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59- Puerto Rico.—Fernandez v. Pe¬ 
rez, supra. 

60. U.S.—Ochoa v. Hernandez, Puer¬ 
to Rico, 33 S.Ct 1033, 230 U.S. 139, 
57 L.Bd. 1427. 

61. Puerto Rico.—Berwind-White 
Coal Min. Co. v. Borinquen Susrar 
Co., 6 Puerto Rico Fed. 258. 

58 C.J. p 1156 note 56. 

62. Puerto Rico.—Rojas v. Regis¬ 
trar, 27 Puerto Rico 20. 

63. U.S.—Ochoa V. Hernandez, Puer¬ 
to Rico, 33 S.Ct 1033, 230 U.S. 139, 
57 L.Ed. 1427. 

64. U.S.—^Romeu v. Todd, Puerto 
Rico, 27 S.Ct 724, 206 U.S. 868, 51 
luEd. 1093. 

65. Puerto Rico.—Martinez v. Regis¬ 
trar, 30 Puerto Rico 82. > 

63 OJ. p 1166 note 56. 
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Tight in real property may be recorded the docu¬ 
ment creating such right must be presented for reg¬ 
istry,®® and entry requested.®^ It is essential to 
specify clearly the nature of the entry which the 
person who presents the documents desires the 
registrar to make,®® and where the request is am¬ 
biguous, registration may properly be refused.®® 

The instrument must be a public instrument or 
other judicial or governmental public document.^® 
Deeds conveying the ownership of real property 
are recordable.*^! A mere promise of sale is not 
a conveyance, and is not recordable,^® but a con¬ 
tract conveying ownership to land subject to cer¬ 
tain suspensive and resolutory conditions is more 
than a mere promise to sell, and may be recorded.^® 
Contracts relating to private waters may be record¬ 
ed if they modify in some manner the powers of 
ownership over real property, since they may be 
alienated freely but concessions of public waters 
ior irrigation or other special uses are recordable 
only in connection with the beneficiary estate as a 
right inherent therein, since they cannot be trans¬ 
ferred to other uses.^® 

A lease may be recorded when it is for more than 
six years,7® or for a shorter term where the par¬ 
ties have expressly agreed that it is to be record- 
ed,77 or for a term of six years with an option in 
the lessee to continue for a longer term;^® but a 
lease for less than six years is not recordable.7® 
An assignment of rents under a lease transfers a 
purely personal right and is not recordable,®® al¬ 
though the instrument making the assignment con¬ 
forms to all the requirements of the mortgage 
law.®! A conveyance in antichresis is recordable,®® 
as is a renunciation of rights in real property,®® 
Heirs may record rights of inheritance by present¬ 
ing the authentic documents establishing such 
rights.®^ 


§ 52. -Form and Effects of Record 

a. In general 

b. Powers and duties of registrar 

c. Appeals 

a. In Ckneral 

The courts have construed and applied provisions of 
the Spanish Mortgage Law as to the persons who may 
demand the record of Instruments, the contents of In¬ 
struments offered for record, the persons In whose favor 
reserved real property rights must be recorded, the form 
and content of records made in the registries, the re¬ 
cording of conditions, and their performance, the neces¬ 
sity that the interest of a person conveying or encum¬ 
bering a property right first appear of record, the re¬ 
cording of universal titles, the effect of recording on 
subsequent records of the same property, the effect of 
recording or failure to record on third persons, and the 
effect of recording void Instruments. 

The courts have construed and applied provisions 
of the Spanish Mortgage Law as to the persons 
who may demand the record of instruments, the 
contents of instruments offered for record, the per¬ 
sons in whose favor reserved real property rights 
must be recorded, the form and contents of records 
made in the registries, the recording of conditions, 
and their performance, the necessity that the in¬ 
terest of a person conveying or encumbering a prop¬ 
erty right first appear of record, the recording of 
universal titles, the effect of recording on subse¬ 
quent records of the same property, the effect of 
recording or failure to record on third persons, 
and the effect of recording void instruments.®® 

Who may demand, A grantor is entitled to have 
his instrument transferring property rights record¬ 
ed although the grantee had acquiesced in a decision 
of the registrar refusing to record it.®® A grantor 
who binds himself by his deed of conveyance to 
cancel existing liens on the property sold is, for 
the purposes of such cancellation, the representa¬ 
tive of the vendee, and is entitled to demand the 


<66. Puerto Rico.—Maldonado v. Reg¬ 
istrar, 25 Puerto Rico 783. 

63 C.J. p 1156 note 61. 

67. Puerto Rico.—Puerto Rican Xjea;C 
Tobacco Co. v. Registrar, 20 Puer¬ 
to Rico 374. 

68. Puerto Rico.—Ramis v. Regis¬ 
trar, 19 Puerto Rico 712. 

63 C.J. p 1156 note 63. 

69. Puerto Rico.—Ramis v. Regis¬ 
trar, supra. 

53 aj. p 1156 note 64. 

70. Puerto Rico.—^Martinez v. Regis¬ 
trar, 30 Puerto Rico 82. 

53 CJT. p 1156 note 65. 

73- Puerto Rico.—^Forteza v. Regis¬ 
trar; 23 Puerto ^co 283. 

72. Puerto Rico.-r^rteza v. Regis-* 
trap, suprs^ 


73. Puerto Rico.—Porteza v. Regis¬ 
trar, supra. 

74. Puerto Rico.—Alvarez v. Regis¬ 
trar, 12 Puerto Rico 117. 

75. Puerto Rico.—Alvarez v. Regis¬ 
trar, supra. 

76. Puerto Rico.—Martinez v. Regis¬ 
trar, 30 Puerto Rico 82—Iiopez v. 
Central Eureka, Ina, 27 Puerto 
Rico 271. 

77. Puerto Rico.—Puerto Rico Gen. 
TeL Co. V. Registrar, 18 Puerto 
Rico 823. 

53 C.J. p 1157 note 72. 

78. Puerto Rico.—Van Syckel v. 
Registrar, 3 Puerto Rico 9. 

79. Puerto Rico.—Gk>nzalez Bros. v. 
Registrar, 29 Puerto Rico 29. 

80. Puerto Rico.—Cintron v. Regis¬ 
trar, 29 Puerto Rico 392. 

'3 CJT. p 1167 note 76. 


81. Puerto Rico.—Cintron v. Regis¬ 
trar, suprar-Chlques v. Registrar, 
27 Puerto Rico 86. 

82. Puerto Rico.—Alvarez v. Regis¬ 
trar, 11 Puerto Rico 91. 

**Antichresis*’ defined see 3 C.JJ3. p 
1395 note 96. 

83. Puerto Rico.—f^guera v. Regis¬ 
trar, 27 Puerto Rico 831. 

8^ Puerto Rico.—^Davila v. Regis¬ 
trar, 15 Puerto Rico 652. 

53 C.J. p 1157 note 80. 

85. Puerto Rico.—Alvarez v. Regis¬ 
trar, 33 Puerto Rico 972—N^adal.v. 
Registrar, 30 Puerto Rico 74>— i*i- 
gueroa v. Registrar, 27 Puerto Rico 
88L 

86. Puerto Rico.—lITadal v. Regis¬ 
trar, 30 Puerto Rico 74. 

53 C.J. p 1157 note 82. 
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recording of the cancellation of such a lien.^^ A 
person interested in rendering secure the right to 
be recorded is entitled to demand registration of his 
interest,88 but he must allege facts which justify a 
conclusion that he is such a person, and mere alle¬ 
gation of an interest is not sufficient.®® 

Contents of instrument. Public instruments of¬ 
fered for record must contain at least all the de¬ 
tails which the record is required to contain,®® and 
such necessary contents cannot be supplied by affi- 
davit.®! An ambiguous instrument is not record- 
able.®2 The description of the property involved 
must be specific^® and without making a former 
deed containing a description of the property a 
part of the instrument presented for record, a 
mere reference to such former deed cannot sup¬ 
ply the necessary description;®^ nor can a refer¬ 
ence even to records in the registry supply the re¬ 
quired description.®® A description by metes and 
bounds of the property involved is sufficient, with¬ 
out stating the name of the street and the place 
where it is located,®® as is a statement of the area 
of the property without giving dimensions.®^ 

Conditions and performance. Instruments con¬ 
taining conditions subsequent may be recorded,®® 
and the performance of the condition is recordable 
as provided by the mortgage law.®® The provi¬ 
sions of the mortgage law as to recording the per¬ 
formance of conditions are mandatory,i and the 
purchaser, under a contract reserving the right of 
redemption in the vendor, cannot cancel the rec¬ 
ord of the transfer by presenting a deed stating 
that the purchase price had been refunded to him,® 
since the only method provided for by the mort¬ 
gage law to record the performance of such con¬ 
ditions is by a new record.® 


Necessity of record in favor of person executing 
instrument. By provision of the mortgage law the 
interest of the person conveying or encumbering 
real property must first appear of record in or¬ 
der to permit the recording of sur’- conveyance 
or encumbrance,^ except as to conveyances ex¬ 
ecuted before the mortgage law became effective.® 
The object of this provision is to protect third 
persons,® and a deed by a person who is not the 
record owner may be registered where accompa¬ 
nied by an instrument from the record owner ac¬ 
knowledging such conveyance and renouncing his 
rights.7 Further, property rights recorded in fa¬ 
vor of a church organization may be registered 
where conveyed by the church officer having author¬ 
ity to do so,® property recorded as owned by a firm 
may be registered on conveyance by the liquidators 
of such firm,® and registration may be made of a 
conveyance by heirs to satisfy an unperformed ob¬ 
ligation of the ancestor, without a prior record in 
their name, since they act as his representatives.^® 

An attachment against real property may be re¬ 
corded although the property attached is not on 
record,and a deed of judicial sale against prop¬ 
erty of a deceased debtor may be registered with¬ 
out previous record in favor of his heirs.l® The 
identity of a grantor and the record owner is estab¬ 
lished where the name, age and residence are iden¬ 
tical, although the record shows him to be a bache¬ 
lor when in fact he was a widower at the time of 
the registration.1® 

Universal title. A title acquired by each of the 
spouses on dissolution of marriage is a universal 
title under the mortgage law,l4 and under a con¬ 
tract entered into between a divorced couple pro¬ 
viding for the mutual renunciation of rights in the 


87. Puerto Rico.—ChlQues v. Resrls- 
trar, 84 Puerto Rico 567. 

88; Puerto Rico.—Hernandez v. Re^r^ 
istrar, 29 Puerto Rico 59. 

89. Puerto Rico.—Hernandez v. Reg¬ 
istrar. supra. 

90 Puerto Rico.—Rodriguez v. Reg¬ 
istrar. 27 Puerto Rico 284—Rivera 
V. Registrar. 8 Puerto Rico 14. 

91. Puerto Rico.—Agostini v. Regis¬ 
trar. 26 Puerto Rico 45. 

58 CJ, p 1158 note 87. 

98. Puerto Rico.—^Rodriguez v. Reg¬ 
istrar. 27 Puerto Rico 284. 

58 OJ. p 1158 note 88. 

98. Puerto Rico.—Ortiz v. Registrar. 
16 Puerto Rico 684—^Rivera v. Reg- 
totrar. 8 Puwtb Rico 14. 

84r Puerto Rico.—Ortiz v. Registrar. 

, 18 Puerto RIqb 684. 

9& Puertb Rlco.^Pfeftrf v. Regis¬ 
trar. 22 Puerto^ RIod 67a 


96. Puerto Rico.—Sanchez v. Regis¬ 
trar, 27 Puerto Rico 479. 

97- Puerto Rico.—Gomez v. Regis¬ 
trar, 85 Puerto Rico 56. 

98. Puerto Rico.—Pont ▼. Registrar. 
10 Puerto Rico 388. 

99- Puerto Rico.—Pont v. Registrar, 
supra. 

1. Puerto Rico.—Alvarez v. Regis¬ 
trar, 33 Puerto Rico 972. 

8. Puerto Rico.—Alvarez ^ v.- Regis¬ 
trar, supra. 

3. Puerto Rico.—Alvarez v. Regis¬ 
trar. supra. 

4. Puerto Rico.—Plgueroa v. Regis¬ 
trar, 27 Puerto Rico 831. 

53 O.J. p 1158 note 2. 

5. Puerto Rico.—Torres v. Regis¬ 
trar, 27 Puerto Rico 796. 

53 C.J. p 1158 note 8. 

6. Puerto Rico.—Plgueroa v. Regis¬ 
trar, 27 Puerto Rico 881. 

598 


7. Puerto Rico.—Figueroa v. Regis¬ 
trar, supra. 

53 C.J. p 1158 note 5. 

& Puerto Rico.—Jones v. Registrar, 
18 Puerto Rico 124. 

53 CJ*. p 1158 note 6. 

9. Puerto Rico.—Fernandez v. Reg¬ 
istrar, 26 Puerto Rico 805. 

53'C.J. p 1158 note 7. 

10. Puerto Rico.—Ortiz v. Registrar, 
28 Puerto Rico 652—Coy v. Regis¬ 
trar, 22 Puerto Rico 408. ' 

11- Puerto Rico.—•Tlllamil'v. Regis¬ 
trar, 82 Puerto Rico 502. 

12. Puerto Rica—Zayas v. Regis¬ 
trar, 14 Puerto Rico 689—Pasalac- 
Qua V. Registrar, 6 Puerto Rico 41. 

13. Puerto Rico.—Rodriguez v... Reg¬ 
istrar, 29 Puerto Rico 829. 

14. PueAoRlco.—Pabian v. Regis¬ 
trar, 25 Puerto Rico 888. 
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communal property and that any property on rec¬ 
ord in the name of either spouse should be consid¬ 
ered the exclusive property of such spouse, a deed 
to the husband, previously recorded, may be regis¬ 
tered in his name as his exclusive property.^^ 

Mode of recording flttachment. A record of an 
attachment is sufficient if it mentions the amount 
secured, and it need not distribute the amount 
among the properties attached.^® 

Effect of recording. By provision of the mort¬ 
gage law after a deed conveying or encumbering 
real property or rights therein is recorded no other 
deed of the same or a prior date convejdng or en¬ 
cumbering the same real property or rights can 
be recorded.!^ However, this provision of the 
mortgage law was intended to protect third per- 
sons,i® and where a person in whose favor a record 
is made is not a third iperson the provision does 
not apply.i^ Further, purchasers from registered 
owners are protected, although such owners’ rights 
are subsequently terminated or annulled for rea¬ 
sons which do not appear of record,or in other 
words, one who buys from a person whose title 
is recorded is protected unless a defect clearly ap¬ 
pears in the registry .21 

If the registry gives notice of a state of facts 
which renders the title invalid or subject to ques¬ 
tion in law, the purchaser who relies on the rec¬ 
ord takes his title subject to whatever consequences 
may flow in law from the facts thus notified .22 A 
purchaser who has notice of defects in his vendor’s 
title is not protected by the registration.^® A per¬ 
son who purchases real property with actual knowl¬ 
edge of a previous transfer, although it is not re¬ 
corded, cannot claim the protection of the record 
of his own deed in the'registry, since he is not a 
third person protected thereby.^^ An entry show¬ 
ing merely that an instrument was presented for 
record serves to protect the person in whose fa¬ 


vor the entry is made against subsequent encum¬ 
brances only for the period specified in the mort¬ 
gage law.25 

The recording of a void instrument does not vali¬ 
date it®® 

Effect of not recording. Unrecorded instruments 
within the provisions of the mortgage law cannot 
prejudice the rights of third persons.®"^ The fact 
that ownership of a piece of property is not record¬ 
ed in favor of the person in possession thereof does 
not give rise to any inference that such person is 
not the owner, provided it can be shown that he ac¬ 
quired the property, that it is not registered in the 
name of another, and that he has been in quiet and 
peaceful possession.®® 

b. Powers and Duties of Registrar 

Under the Spanish Mortgage Law, registrars have 
the power and duty of determining the legality of In¬ 
struments presented for record and the capacity of the 
parties thereto, on the facts that appear from such in¬ 
struments themselves; and they may pass on documents 
issued by Judicial authorities for the sole purpose of ad¬ 
mitting or refusing their admission to record; but they 
have no power to pass on the validity of Instruments 
which have been entered in the register. 

By provision of the mortgage law registrars have 
the power and duty of determining the legality of 
instruments presented for record and the capacity 
of the parties thereto, on the facts that appear from 
such instruments themselves; and they may pass 
on documents issued by judicial authorities for the 
sole purpose of admitting or refusing their admis¬ 
sion to record;®® but they have no power to pass 
on the validity of instruments which have been en¬ 
tered in the register.®® The registrar, in examin¬ 
ing a document issued by judicial authority, is 
limited to ascertaining whether the court had juris- 
diction.®! The registrar must specify in his de¬ 
cision the grounds for refusing to record an instru¬ 
ment;®® it is his duty to point out in one decision 


15. Puerto Pico.—Fabian v. Kegls- 
trar, supra. 

16. Puerto Rico.—Santinl Fertilizer 
Co. v. Regristrar, 84 Puerto Rico 
395. 

17. Puerto Rico.—Fernandez v. Per¬ 
ez, 6 Puerto Rico Fed. 665. 

S3 C.J. p 1159 note 16. 

18. Puerto Rico.—Lopez r. Regis¬ 
trar, 23 Puerto Rico 1. 

53 O.J. p 1159-note 17. 

19. Puerto Rico.—^Rojo v. Registrar, 
35 . Puerto Rioo ®67. 

53 C.J. p 1159 note 18. 

80. l^^rtp^RicQ.—Calvert v, Martin, 
29 Puerto‘Rico-599. 

53 C.J. p 1169 note 19* . \ X. j 


2L Puerto Rico.—Benvenuttl v, Vas- 
Quez, 23 Puerto Rico 90. 

S3 C.Jr. p 1159 note 20. 

28. U.S.—Ochoa v. Hernandez, Puer- 
tff Rico, 63.S.Ct, 1033, 230 U.S, 139. 
57 L.Bd. 1427. 

23. Philippine.—Dupllas y. Cabacun- 
gan, 36 Philippine 254. 

S3 C.J. P 1159 note 22. 

2L Puerto Rico.—Abella v. Antufia^ 
no, 14 Puerto Rico 485. 

25. Thirty days 

Fhilippkied—Yeguillas v. Jaucdan, 25 
Philippine 315. 

28. Puerto Rico.—Benvenuttl. v, Vaa- 
au^ 28 Puerto 3EUeo 90-TtAbella v. 

1 Antuliano, 14 Puerto Rico 485. 
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87. Puerto Rico.—^Lopez v. Central 
Eureka, Inc., 27 Puerto Rico 271— 
Figueroa v. Registrar, 18 Puerto 
Rico 255. 

28. Philippine.—Alo v. Rocanaora, 6 
I^iippine 197. 

29. Puerto Rico.—Figueroa v. Reg¬ 
istrar, 34 Puerto Rico 335. 

53 C.J. p 1159 note 80. 

80. Puerto Rico.—Gerena v. Regis¬ 
trar, 26 Puerto Rico 79. 

63-ajF, P 1160 note 8L 

31. Puerto Rico.—Cfintron v. Regis¬ 
trar, 36 Puerto Rico 737. ' 

63 OJ. p 1160 note 32. 

32. Puerto Rico.—Guancia Centrale 
V. Registrar, 23 Puerto Rico 682 l>. . 

53 CJ. p 1160 note 33. 



REGISTRATION OF LAND TITLES 


76 aj.s. 


§ 52 


all his reasons for such refusal,and he is not au¬ 
thorized to base a second refusal on grounds other 
than those specified in his first decision.34 

Effect of decisions on courts. The decisions of 
registrars are not conclusive on a court of law, 
especially where there are conflicting decisions.^s 

c. Appeals 

Under a statute providing for appeals from deci¬ 
sions of registrars in proceedings under the Spanish 
Mortgage Law, an appeai iles from ail decisions of the 
registrar denying or suspending any record, entry or can¬ 
cellation, and only from such decisions, and the appeal 
may be prosecuted only by an interested party acting 
within the time provided by the statute. 

Under a statute providing for appeals from 
decisions of registrars, the time for taking such ap¬ 
peals, the procedure therefor, and the repeal of 
all articles of the mortgage law inconsistent with 
the statute, the statutory remedy by appeal applies 
to all decisions of the registrar denying or suspend¬ 
ing any record, entry, or cancellation.^® Appeals 
lie only from such decisions of registrars and not 
from others,®^ so that no appeal lies from a deci¬ 
sion of the registrar merely returning a document 
without taking any action thereon.®® An appeal 
may be taken from a refusal of the registrar to 
record an instrmnent accompanied by new docu¬ 
ments, although he has previously refused to re¬ 
cord the instrument®® Where the grounds of a 
decision by the registrar are based on a previous 
record which has been acquiesced in by the parties, 
no appeal lies from such decision.^® The statutory 
remedy by appeal from decisions of registrars is 
a plain and adequate remedy for appeal from such 
decisions^! and mandamus does not lie to compel 
action by a registrar where he refuses to record the 
instrument.^® 

Time, Appeals from decisions of registrars must 
be taken within the time provided by the statute 


and appeals taken after such time must be dis¬ 
missed."*® The time is computed by excluding the 
first day and including the last, unless it is a holi¬ 
day, when it is also excluded.*^ The resubmission 
of a rejected instrument with documents tending to 
cure defects assigned by the registrar for refusal 
to record interrupts the statutory period for appeal, 
and in such case the period must be computed from 
the date of the new decision of the registrar.*® 

Parties, Under the statute only interested parties 
may appeal from a registrar’s decision.*® 

Appeal papers; assignment of error; brief. The 
instrument presented for record must be brought 
before the appellate court, with the registrar’s 
indorsement thereon of the reasons for hds deci¬ 
sion ;*7 a copy of such instrument is not sufficient 
for appeal purposes.*® UTiere appellant fails to 
assign error, except by a mere general allegation 
that he disagrees with the registrar, the latter’s 
decision will be presumed correct*® In the ab¬ 
sence of a brief by appellant, the registrar’s de¬ 
cision refusing to record an instrument, accompa¬ 
nied by some show of reason for his decision, 
will be affirmed.®® 

Review; matters considered on appeal. On ap¬ 
peal, only those documents presented to the regis¬ 
trar and considered by him in rendering his deci¬ 
sion may be considered, and no others.®^ Where 
the registrar bases his decision on a reasonable 
doubt, there can be no reversal unless it is shown 
that the doubt was without foundation.®® Where 
the registrar’s refusal to record an instrument for 
a defect therein has been acquiesced in, the onl 3 r 
question presented from a second decision concern¬ 
ing an instrument which purports to cure such de¬ 
fect is whether such instrument is sufficient for that 
purpose.®® 

Costs, The question of costs on appeals from de¬ 


ss. Puerto Pico.—Cruaucia Centralei 
V. Regristrar, supra—^Roig v. Reg¬ 
istrar, 18 Puerto Rico 11. 

34. Puerto Rico.—Guancia Centrals 
V. Registrar, 23 Puerto Rico 682. 

63 C.J. p 1160 note 35. 

35. Puerto Rico.—De Noble v. Gal¬ 
lardo, 7 Puerto Rico Fed. 140. 

36. Puerto Rico.—^Melendea v. Cuchl, 
15 Puerto Rico 64L 

53 (U. p 1160 note 38. 

37. Puerto Rico.—Gonzalez v. Regis¬ 
trar, 19 Puerto Rico 1011—Moilful- 
leda y. ^gistrar, 19 Puerto Rico 
950. 

38;. Puerto Rico.—Gonzalez v. Regis- 
IS Puerto Rico. 1011—Moll- 
fuHeda Y« Registraor, 19 Puerto 
Rioo 950. 


39. Puerto Rico.—Pomales v. Regis¬ 
trar, 19 Puerto Rico 960. 

4a Puerto Rico.—Acevedo t. Reg^ 
istrar, 23 Puerto Rico 475. 

53 C.J. p 1161 note 42. 

4L Puerto Rioo.—Melendez ▼. Cu- 
chi, 15 Puerto Rico 641. 

42. Puerto Rico.-^elendez v. Cuchl, 
supra. 

43. Puerto Rica—Porrata v. Regis¬ 
trar, 26 Puerto Rico 263. 

53 aj. p 1161 note 45. 

44. Puerto Rico.—Idangual v, Regis- 
tiar, 18 Puerto Rico 482, 

46. Puerto Rico.—American Colonial 
Bank Registrar, 23 Puerto Rico 

14. 


46. Puerto Rico.—Rolg v. Registrar,. 
18 Puerto Rico 11. 

53 C.J. p 1161 note 49. 

-47. Puerto Rico.—^Medina v. Regis¬ 
trar, 27 Puerto Rico 188. 

48. Puerto Rico.—^Medina v. Regis¬ 
trar, supra. 

49. Puerto Rico.—Martinez v. Reg¬ 
istrar, 27 Puerto Rico 225. 

5a Puerto Rico.—Alejandro v. Reg¬ 
istrar, 32 Puerto Rico 815. 

51. Puerto Rico.—Calentl ▼. Regis¬ 
trar, 12 Puerto Rico 8. 

58. Puerto Rico.—Diaz v. Registrar,, 
16 Puerto Rico 26L 

S3. Puerto Rico.—Brae y.' Regis¬ 
trar, 23 Puerto Rico 696. 

53 CU. p 1161 note 56. 
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cisions of registrars is within the discretion of 
the court 

§ 53. — Cautionary Notices 

The mortgage law provides for the entry of caution¬ 
ary notices m the proper registry with respect to the 
rights of persons who bring actions concerning real prop¬ 
erty or rights therein, or with respect to the rights of 
other specified claimants, and fixes the method of enter¬ 
ing cautionary notices. 

Under a provision of the mortgage law for thfe 
entry of cautionary notices in the proper regis¬ 
try with respect to the rights of persons who bring 
actions concerning real property or rights therein, 
or with respect to the rights of other specified 
claimants, and fixing the method of entering cau¬ 
tionary notices, an order of the court is not nec¬ 
essary to enter a cautionary notice of an action in¬ 
volving real property or rights therein but a 
certificate from the clerk of court where the ac¬ 
tion is brought is essential, and the mere afiSrmation 
of the party is insufficient.^® The order of the court 
granting an attachment is not necessary to enter 
a cautionary notice of an attachment of real prop- 

erty.®7 

The provisions for recording cautionary notices 
of the rights of devisees and heirs in real property 
are not applicable where the estate has been set¬ 
tled by voluntary partition.®® Entry of a cautionary 
notice of an action involving real property may be 
by means of a marginal note.®® The entry of a 
cautionary notice cannot prejudice the rights of 
a third person in the property, acquired prior to 
such entry, although the property right is not re¬ 
corded until after the entry of such notice.®® The 
entry of a cautionary notice does not preclude 
alienation or encumbrance of the property against 
which the notice is entered, where the conveyance 
is without prejudice to the rights of the persons 
in whose favor the notice is entered.®! 


Curable and incurable defects. By provision of 
the mortgage law curable defects are those which 
affect the validity of an instrument without neces¬ 
sarily producing the nullity of the obligation there¬ 
in constituted;®® incurable defects are such as nec¬ 
essarily render the obligation null and void.®® 

Cure or correction of defects. The statute pro¬ 
vides that on presentation of documents for the 
purpose of curing defects noted on the register as to 
instruments recorded, such correction shall be en¬ 
forced by means of a marginal note.®® 

§ 54. -Extinction or Cancellation of Rec¬ 

ords and Cautionary Notices 

Records are not extinguished as to third persons ex¬ 
cept by their cancellation or by a record of the convey, 
anca of the ownership or property right recorded to an¬ 
other person. Records or cautionary notices can be can- 
celed only on the grounds and In the manner prescribed 
by the Mortgage Law. 

Under a provision of the mortgage law for the 
total and partial cancellation of records of real 
property rights and for the cancellation of cau¬ 
tionary notices, records are not extinguished as to 
third persons except by their cancellation or by a 
record of the conveyance of the ownership or prop¬ 
erty right recorded to another person.®® Records 
or cautionary notices can be canceled only on the 
grounds and in the manner prescribed by die mort¬ 
gage law.®® The cancellation of a record amounts 
to an alienation of property, and unless the instru¬ 
ment offered for cancellation is sufficient in form 
and substance, the cancellation cannot be entered.®*^ 

The total cancellation of records and cautionary 
notices may be demanded and must be ordered when 
the recorded right is completely extinguished.®® 
The cancellation of a recorded interest in real prop¬ 
erty precludes a later recording of a transfer of 
the same right®® 


84. Puerto Rico.—Glonzalez v. Reg¬ 
istrar, 17 Puerto Rico *461. 

65. Puerto Rico.—Yelasguez v. Reg¬ 
istrar, 27 Puerto Rico 250—^Moll- 
fulleda v. Registrar, 17 Puerto 
Rico 30. 

56. Puerto Rico.—MoUfuUeda v. 
Registrar, 17 Puerto Rico 30. 

67. Puerto Rlcp.—Armstrong v. Reg¬ 
istrar, 34 Puerto Rico 258. 

68 . Puerto Rico.—^Irizarry v. Regis¬ 
trar, 22 Puerto Rico 88. 

89. Puerto Rico.—Yelasguez v. Reg^ 
Istrar, 27 Puerto Rico' 250. 

60. Puerto Rico.—La Sociedad Es- 
panola v. Rossy, 17 Puerto Rico 77 
—Sola r. Horera,, 7 Puerto Rico 7. 


61. Puerto Rico.—Ramis v. Regis¬ 
trar, 18 Puerto Rico 74, 

53 C.J. p 1161 note 65. 

62. XnstmmeiLts lield to contain our- 
able defects 

Puerto Rico.—Sojo r. Registrar, 35 
Puerto Rico 786i 
53 C.J. p 1161 note 67 [a]. 

63. Xnstnunents held to contain in¬ 
curable defects 

Puerto Rico.—^Manrioue v. Registrar, 
33 Puerto Rico 978. 

53 C.J. p 1162 note 68. 

64. 2?aot of marriage to the spouse 
named in an instrument may be 
shown by presenting the marriage 
certldcate, where the failure to show 
such marriage had been noted as a 
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curable defect.—Torres v. Registrar, 

26 Puerto Rico 718—53 C.J. p 1162 

note 71. 

66 . Puerto Rico.—^BscaJona v- Reg¬ 
istrar, 7 Puerto Rico 462. 

53 aj. p 1162 note 73. 

66 . Puerto Rico .—Rossy v, Mollful- 
leda, 18 Puerto Rico 20. 

53 C.J. p 1162 note 74. 

67. Puerto Rico.—ODiaz v. Registrar, 
34 Puerto Rico 749. 

53 C.J.'p‘ll62 note 75. 
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trar, 32 Puerto Rico 65. 

53 C.J. p U62 note 76. 

69). Puerto Rico.—I>uinas v. Regis¬ 
trar, 22 Puerto Rico 272. 
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§ 55. — Correction of Records or Entries 
in Registry 

Latent material errors In registries cannot be cor¬ 
rected without the unanimous consent of all the parties 
and the registrar, or by Judicial order; but immateriai 
errors may be corrected on the voluntary statement of 
the registered owner. 

The courts have construed and applied provisions 
of the mortgage law for correction of errors in 
records by the registrar, with specified exceptions 
requiring the consent of the parties interested, and 
as to the effect of corrections.^® Latent material 
errors in registries cannot be corrected without the 
unanimous consent of all the parties interested 
and the regi-strar, or by judicial order.^i Immate¬ 
rial errors may be corrected on the voluntary state¬ 
ment of the registered owner.^^ 

§ 56. -Publicity of Registries 

The books of the registrar’s office are open to the 
public, and inquiry may be made for any mortgages 
which may be on file awaiting registration. 

The books of the registrar’s office are open to 
the public,and in making an examination of title, 
before purchasing land, the investigator has a right 
to inquire for any mortgages which may be on file 
awaiting registration in fact the purchaser is 
chargeable with notice of prior mortgages present¬ 
ed for registration, although not actually entered 
on the date of his purchase.^® 

§ 57 , -Release from Existing Encum¬ 

brances 

A provision of the mortgage law for cancellation of 
specified encumbrances which have been on record for 
more than twenty years on the application of a party or 
a representative of such party is intended to extinguish 
by operation of law all of the encumbrances specified in 
the statute in order that by lapse of the time .specified 
defects existing In titles by reason of such encumbrances 
may disappear, based on the theory of prescription. 

By a provision of the mortgage law for cancel¬ 
lation of specified encumbrances which have been 
on record for more than twenty years on the appli¬ 
cation of a party or a representative of sudh party, 
it was the purpose of the legislature to extingui^ 
by operation of law all of the encumbrances speci¬ 
fied in the statute in c»-der that by lapse of the 


time specified defects existing in titles by reason of 
such encumbrances may disappear, based on the 
theory of prescription, the purpose of which is to 
give stability of titles and prevent and put an end 
to litigfation.*^® While it has been held that the 
provisions of the Mortgage Law for cancellation of 
existing encumbrances do not apply to an encum¬ 
brance not specified therein,the statute has been 
applied to a reservation of title as security for the 
purchase price on the sale of land, such lien be- 
.ing equivalent to a mortgage lien embraced by the 
statute, although it does not specifically include such 
vendor’s liens.*^® 

For the purposes of cancellation under the stat¬ 
ute, a so-called “mortgage” which has all the ear¬ 
marks of an annuity, as distinguished from a mort- 
Sfa-ge, is governed by the provisions of the statute 
as to annuities rather than as to mortgages.^® A 
grantor who binds himself in his deed of convey¬ 
ance to cancel specified existing liens encumbering 
the property sold, if not a party, within the mean¬ 
ing of the statute giving the right to cancel speci¬ 
fied encumbrances to parties, is at least the rep¬ 
resentative of such party and is entitled to demand 
cancellation under the statute.®® 

I 58 , -Unrecorded Instruments and Rec¬ 

ords of Possession 

a. In general 

b. Proceedings to establish possessory ti¬ 

tle 

c. Proceedii^s to establish ownership 
a. In General 

No document or Instrument, which has not been re¬ 
corded in the registry as required, may be admitted in 
the courts or In designated governmental offices, to the 
prejudice of the rights of third persons which are record¬ 
ed. 

Under a provision of the mortgage law, no docu¬ 
ment or instrument, which has not been recorded 
in the registry as required, may be admitted in or¬ 
dinary or special courts or tribunals or in designat¬ 
ed governmental offices, to the prejudice of the 
rights of third persons whidh are recorded.®^ So a 
private agreement purporting to affect the title to 
land, but which has never been recorded, cannot 


7a Puerto Rico.—^Paniagua v. Reg- 
tetrar. 33 Puerto Rico 26. 

72. Puerto Rico^Paniagoa v. Reg- 
istrai*. suuxa. 

63 Cjr. p 1162 note 79. 

72- Puerto Rico.—^Delgado v. Reg¬ 
istrar, 29 Puerto’^Rioo 307. 

78r .Puearte^ Rioo.—Narvaez v. Gonr 
salez, 16 Puerto Rieu I32r 


74. Puerto Rico.—Narvaez v. Oon- 
zaJez, supra. 

76. Puerto Rico.—Narvaez v. Gon¬ 
zalez, supra. 

7a Puerto Rico.—LMnas v. Regls^- 
trar, 33 Puerto Rico 885. 

77- Puerto Rico.—Janer v. 
trar, 17 Puerto Rioo 244. 
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7a Puerto Rico.—Ohigues v. Regis¬ 
trar, 84 Puerto Rico 567. 

8 a Puerto Rico.—Chiques v. Regis¬ 
trar, supra 

81. Philippine.—Ravage v. Bacud, 
10 Phllli^ine 60. 


Regis- 



76 C.J.S. 


REGISTRATION OF LAND TITLES 


be admitted in evidence to the prejudice of one 
who relies on documents of title duly registered.*^ 

b. Proceedings to Establisli Possessory Title 

Owners who hold no written title of ownership may 
record their rights by proving possession by means of 
proceedings provided for In the Mortgage Law, the or¬ 
der resulting from such proceedings being recorded, and 
the record of such possession being convertible into a 
record of ownership at the end of a specified period of 
years. 

Under provisions of the mortgage law, owners 
who hold no written title of ownership may record 
their rights by proving possession by means of 
proceedings provided for in the mortgage law, 
the order resulting from such proceedings being re¬ 
corded, and the record of such possession being 
convertible into a record of ownership at the end 
of a specified period of years.** 

Who may initiate proceedings. Persons without 
written recordable titfes are entitled to establish 
possessory titles under the mortgage law.*^ These 
proceedings are by the terms of the mortgage law 
limited to persons without a written title of own¬ 
ership, or to those who possess written titles but 
cannot record them for specified reasons.*® A per¬ 
son who has a written title of ownership cannot 
maintain such proceedings merely because it would 
occasion 'him expense and delay to get various doc¬ 
uments to record his title.** 

Payment of taxes. Under the terms of the mort¬ 
gage law, petitioner must show the payment of tax¬ 
es on the property in question.*^ A certificate, 
showing that a hu^and paid the taxes on property 
the possessory title of which is sought to be estab¬ 
lished by the wife, is sufficient compliance with the 
mortgage law requirement as to showing payment 
of taxes.** A certificate from the treasurer of 
Puerto Rico is essential to show that property 
claimed to be tax exempt is in fact exempt** 
Where petitioner has not paid quarterly taxes ow¬ 
ing to the fact that the acquisition has been recent. 
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notice of the proceedings must be served on the per¬ 
son from whom the property has been acquired or 
on his heirs.** 

Summons. The summoning of the persons re¬ 
quired to be summoned by the mortgage law may 
be shown by the affidavit of the person who served 
the summons.*! 

Petition. The petition in a proceeding to estab¬ 
lish possessory title must allege that the taxes on 
the property in question were paid.** The petition 
must also allege the time of petitioner’s posses¬ 
sion.** 

Evidence. The manner of presenting evidence 
in possessory title proceedings is by the personal 
appearance of the witnesses in the court that is to 
decide the case;*^ sworn declarations or affidavits 
are incompetent as evidence.*® Depositions are 
admissible in evidence in such cases.** In some 
cases, the evidence has been held insufficient to es¬ 
tablish petitioner’s claim of possessory title.*^ 

Hearing; judgment or order. Where proceed¬ 
ings are begun to secure a declaration of pos¬ 
session under the provisions of the mortgage law, 
the court should permit them to be prosecuted with¬ 
out prejudging questions which should be raised 
by parties desiring to oppose the petition or by the 
registrar.** The decision is confined entirely to 
the declaration of title by possession and does not 
afiFect the rights of third persons.** 

Recording. Where on presentation of a judg¬ 
ment establishing a possessory title for record, the 
registrar finds an uncanceled previous record in 
the name of another person, he must enter a cau¬ 
tionary notice and forward a copy of such record 
to the court, whidh issued the judgment, for af¬ 
firmation or revocation.! This provision is not in 
conflict with the statute governing appeals from 
registrar’s decisions.* The final decision of the 
court, approving possessory title proceedings, when 
presented for record, should be signed by the judge 


82. Killlppine.—Bavagro v. Bacud, 
supra. 

83. Puerto Rico.— Wlscovich v. Regr- 
Istrar, 80 Puerto Rico. 122. 

84. Puerto Rico.—Wlscovich v. Reg¬ 
istrar, supra. 

88 aj. p 1163 note 97. 
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istrar, supra—Cintron v. People, 28 
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86 . Puerto Rlco^-Clntron m Peo¬ 
ple, supra. 
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88 . Puerto Rico.—-Yirella v. Huma- 
cao, 25 Puerto.Rloov70S.i ■ . , 
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9a Puerto Rico.—Colon v. Regis¬ 
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27 Puerto Rico 339. 
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trar, 30 Puerto Rico 65. 

93. Puerto Rico.—Delgado v. Regis¬ 
trar, 25 PuertO'Rioo 450. 

94i Puerto Rico.—Melendez Reg¬ 
istrar, 17 Puerto Rico 575. 

9 &... Puerto Rico.—Melendez Reg¬ 
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9a Puerto Rico.—Ex parte Carahal- 
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and attested by the secretary of the court,^ and 
a failure of the secretary to do so is a curable 
defect^ A decision establishing possessory title 
in a ^proceeding which is not contested is final be¬ 
fore the expiration of the time allowed for appeals, 
and it need not be certified as final in order to en¬ 
title it to record.® 

Conversion into dominion title. The record of a 
possessory title is convertible into a title of o’vvner- 
ship by the running of the period prescribed by the 
mortgage law.® The provisions of a judicial or¬ 
der by the military governor of Puerto Rico, reduc¬ 
ing the period provided by the mortgage law for 
ripening a possessory title from twenty years to 
six years, is not unconstitutional^ and such judicial 
order, although subsequently repealed^ applies to 
•possessory titles recorded after the promulgation of 
the order,® but not as to those recorded prior there¬ 
to.® 

Effect of recording, A possessory title inscribed 
in the registry is prima facie evidence of the own¬ 
ership of the person recorded as in such posses- 
sion.l® The entry of a possessory title in the reg¬ 
istry is a judicial certificate that the person mak¬ 
ing the entry is entitled to possession without 
prejudice to ^ird persons showing a better right, 
and confers only a prima facie legitimacy on his 
possession.!! The recording of a possessory title 
cannot prejudice a third iperson having a better 
right until the prescriptive period converting the 
possessory title into a dominion title has elapsed.!® 

Annulment, Annulment of possessory title pro¬ 
ceedings can be ordered only as to all ^e land in¬ 
volved in such proceedings,!® so that even where 
it is shown that petitioner in such proceedings 
was entitled to the greater part of the land involved, 
the entire proceeding must still be declared void, 


where it is shown that there is a better right in 
third persons as to a part of such land.!^ 

c. Proceedings to EstablM Owner^p 

Proceedings to establish ownership under the mort* 
gage law are special proceedings provided to afforti 
property owners without recorded titles of ownership the 
means of obtaining such records of their rights. The 
formalities provided by the law for the establishment of 
ownership must be complied with, and a failure to do so 
renders the proceedings void. 

Prcxeedings to establish ownersh^ under the 
mortgage law are special proceedings provided to 
afford property owners without recorded titles of 
ownership the means of obtaining such records of 
their rights.!® The formalities provided by the 
mortgage law for the establishment of ownership 
must be complied with,!® and a failure to do so ren¬ 
ders the proceedings void.!7 

Who may initiate proceedings. By provision of 
the mortgage law, a landowner who has no written 
title of ownership, regardless of the time of its ac¬ 
quisition, may record his ownership.!® Although 
the mortgage law provision for establishing own¬ 
ership refers only to such persons as have no writ¬ 
ten title of ownership, this should be understood as 
referring to persons having no title of ownership 
capable of being recorded,!® so that owners who 
can present only private documents showing own¬ 
ership, such being incapable of registration, are in¬ 
cluded within these mortgage law provisions.®® A 
property owner possessing a public instrument 
showing ownership of real property cannot avail 
himself of these proceedings to establish owner¬ 
ship.®! The mortgage law provisions for estab¬ 
lishing ownership cannot be availed of by landown¬ 
ers to correct or cure defects in their titles.®® 

Jurisdiction, Jurisdiction of dominion title pro¬ 
ceedings is exclusively in the district court of the 


3. Puerto Rico.—^Perez v. Registrar, 
28 Puerto Rico 623. 

4i Puerto Rico.—^Perez v. Registrar, 
supra. 

6 . Puerto Rico.—GSchevarria v. Reg¬ 
istrar, 27 Puerto Rico 246. 

53 aj. p 1164 note 19. 

e. PMlippine.—De Romero v. Direc¬ 
tor of Lands, 89 Philippine 814— 
Archbishop of Manila v. Amedo, 
30 PhUippine 593. 

7. Puerto Rico.—Darners v. Regis¬ 
trar, 20 Puerto Rico 195. 

53 CJ. p 1164 note 21. 

& Puerto Rico.—Cobian v. Regis¬ 
trar, 11 Puerto Rico 88. 

53 CJ. p 1164 note 22. 

9. ]pr-S.—Odioa ▼. Hernandez, Puer- 
' to Rleo, 38 S.Ct 1038, 230 U.S. 189, 
57 LjaJdL 142f.‘ 


10 . Philippine.—Archbishop of Mcb- 
nUa V. Amedo, 30 Philippine 593. 

11 . Puerto Rico.—Soto v. Registrar, 
15 Puerto Rico 597. 

53 CJ. p 1164 note 25. 

12 . Philippina—Modesto v. Leyva, 

6 Philippine 186. 

Puerto Rico.—Rodriguez v. Castalng, 

7 Puerto Rico 360. 

13. Puerto Rico.—Hemaiz v. Cruz, 
12 Puerto Rico 18. 

14. Puerto Rico.—Hemaiz v. Cruz, 
supra. 

15. Puerto Rico.—KR^nzales v. Peo¬ 
ple, 10 Puerto Rico 458. 

13. Puerto Rico.—Hz parte Ramirez, 
7 Puerto Rico 470— "Bx. parte Mo^ 
ralesj 7 Puerto Rico 110,- i 
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17. Puerto Rico .—Bx parte Ramirez, 
7 Puerto Rico 470—^Ez parte Mo¬ 
rales, 7 Puerto Rico 110, 

18. Puerto Rico.—Hz parte Candela¬ 
ria Fruit Co., 6 Puerto Rico 261. 

53 CJ. p 1164 note 38. 

19. Puerto Rico.—^Znehausti v. Reg¬ 
istrar, 17 Puerto Rico 566—Bx par¬ 
te Berlanga, 6 Puerto Rico 26. 

2a Puerto Rico.—^Inchausti v. Reg¬ 
istrar, 17 Puerto Rico 566. 

53 CJ. p 1165 note 35. 

21 . Puerto lUco.—Rz parte Vega, 7 
Puerto Rico 115. 

53 CJ. p 1165 note 86, 

22 . Puerto Rico.—Hz parte Vega, 
supra. 

53 CJ. p 1165 note 37. 
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district in which the real property in question is 

situated.23 

Citations; publishing notices. The provisions of 
the mortgage law for the citation of the persons 
specified therein must be strictly followed.^^ The 
citation of the person from whom the property 
was acquired, or his legal successor, if he is known, 
is one of the essential requisites prescribed by 
the mortgage law for the establishment of owner- 
ship.25 Adjoining owners and former owners must 
be cited in person, or by publication if unknown, 26 
and a failure to do so renders the proceedings 
void27 These proceedings are not suits against the 
people of Puerto Rico in the sense that it is neces¬ 
sary to summon the governor of the island,26 and 
notice on the persons designated in the mortgage 
law is sufficient.29 The required number of no¬ 
tices must be published,^® and these must be pub¬ 
lished by order of the court failure to comply 
with the provisions of the mortgage law in these re¬ 
spects renders the proceedings void.22 

Petition, The petition in a proceeding to estab¬ 
lish ownership should state whether or not the 
petitioner lacks a written title of ownership ;63 
but where a petition is admitted without such requi¬ 
site, and without objection by the court or oppos¬ 
ing parties, the objection is waived.34 Where a 
petition gives all the data necessary for recording, 
the fact that it states the area of the land in the 
local system of measurement is sufficient, although 
it does not state its equivalent in the metric sys- 
tem.66 A petition which describes the property in 
detail as to nature, situation, boundaries, measure¬ 
ments, and area is sufficient although it fails to 
refer to specific points in the locality to facilitate 

23. Puerto Rico.—Andrades v. Resr- 
istrar, 29 Puerto Rico 628. 

^ C.J. p 1165 note 38. 

24. Puerto Rico.—Colon v. Regis¬ 
trar, 23 Puerto Rico 701. 

58 C.X p 1165 note 89. 

25. Puerto Rico.— "Ex. parte Pacheco, 

5 Puerto Rico 160. 

53 C.J. p 1165 note 40. 

26. Puerto Rico.—^Ez parte Castro, 

7 Puerto Rico 474—Ex parte Rami¬ 
rez, 7 Puerto Rico 470. 

27. Puerto Rico.—^E3x parte Castro, 

7 Puerto Rico 474—Ex parte Rami¬ 
rez, 7 Puerto Rico 470. 

28. Puerto Rico.—Oonzal'es v. Peo¬ 
ple, 10 Puerto Rico 458. 

29. Puerto Rico.—Gronzales v. Peo¬ 
ple, supra. 

3a j^ertoRico.—^Ex parte Morales, 

7 Puerto Rico 110—Ex parte Coi> 
dova, 7 Puerto Rico 100. 

31., Puerto Rico.—Ex parte Morales,. 


the identification thereof.66 

Evidence, Petitioner in proceedings to establish 
ownership is required only to establish the facts, 
alleged in his ipetition, showing his ownership,67 
and a party contesting the petition on the claim of 
ownership in himself must prove his allegations.66 
Evidence may be given by means of depositions.®^ 
The evidence of both petitioner and contestants 
should be weighed together.^® In some cases the 
evidence has been held sufficient to establish peti¬ 
tioner's ownership,and in others insufficient^® 

Hearing; order. The taking of evidence must be 
within the statutory period after the publication 
of notice^® and the proceedings are void where evi¬ 
dence is taken after such period,"*^ A failure to 
hear persons summoned, but who do not appear 
until after the statutory period, but before final 
judgment is rendered, is an abuse of discretion.^® 
Proceedings to establish ownership tmder the mort¬ 
gage law preclude the consideration of any inci¬ 
dental issues, and the proceeding must be confined 
to a declaration of whether or not the ownership 
of the land in issue has been established.^® The 
proceedings prosecuted to prove the ownership 
sought to be established must be set out in the 
order of the court^7 

Appeal, In the absence of special provision for 
appeals from judgments in proceedings to establish 
ownership, they are governed by the provisions 
of the code of civil procedure.^® On appeal, appel¬ 
lant may properly draw the attention of the court 
to any failure of petitioner to obtain a dominion 
title the failure to cite all the parties required 
to be cited by the mortgage law may be objected 

4a Puerto Rico.—Perez v. Perez, 19 
Puerto Rico 491. 

41. Puerto Rico.—Andrades v. Reg^ 
i^trar, 29 Puerto Rico 628. 

5B C.J. p 1165 note 56. 

42. Puerto Rico.—Ex parte Vega, 7 
Puerto Rico 115. 

58 ax p 1165 note 57. 

43. Puerto Rico.—Ex parte Cordo- 
va» 7 Puerto Rico lOO. 

44. Puerto Rico.—^Ex parte Cordo¬ 
va, supra. 

45. Puerto Rico.—Steffens v* Soler, 
33 Puerto Rico 1. 

4a Puerto Rico.—Perez v. Perez, 19 
Puerto Rico 491. 

53 ax p 1166 note 61. 

47. Puerto Rico.—Vazquez v. Regis¬ 
trar, 7 Puerto Rico 535. 

4a Puerto Rico.—^Martinez v. Reg¬ 
istrar, 16 Puerto Rico 259. 

49. Puerto Rico.—Ex parte Perrier, 
e 20 Puerto Rico 119, . , \ , 


7 Puerto Rico 110—Ex parte Cor¬ 
dova, 7 Puerto Rico 100. 

sa Puerto Rico.—Ex parte Morales, 
7 Puerto Rico 110—^Bx parte Cor¬ 
dova, 7 Puerto Rico 100. 

sa Puerto Rico.—Ex parte Tapia, 6 
Puerto Rico 246. 

53 ax p 1165 note 48. 

34. Puerto Rico.—Ex parte Tapia, 6 
Puerto Rico 246. 

63 OJ. p 1165 note 49. 

35. Puerto Rico.—Ex parte Hocking, 
12 Puerto Rico 32—^Ex parte Mar¬ 
tinez, 12 Puerto Rico 31. 

3a Puerto Rico.—Ex parte Panta- 
leona, 12 Puerto Rico 34. 

53 OJ. p 1165 note 51. 

37- Puerto Rico.—Calderon ▼. Oax- 
cia, 14 Puerto Rico *407. 

sa Puerto Rico.—Calderon v. Gar¬ 
cia, supra. 

39. Puerto Rico.—Medina v. Regis¬ 
trar, 19 Puerto Rico 964. 
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to 0X1 appeal even if the question was not raised 
in the trial court.^® 

Recording. By provision of the mortgage law, 
a final decision holding that the ownership has 
been proved in favor of petitioner is sufficient title 
for its record.51 Provisions of the mortgage law 
governing the recording of possessory titles which 
are not expressly extended to proceedings to es¬ 
tablish ownership are not applicable in the latter 
cases.52 The prior record of a possessory title 
tn the name of another precludes recording of the 
establishment of a dominion title and where a 
dominion title is presented for record and the land 
is found to be recorded in the name of another, the 
dominion title cannot toe recorded until the title 
appearing on the register is canceled.®^ A judg¬ 
ment of dominion title to property in favor of the 
person who appears on the register as the owner 
of the possessory title of the property must be 
recordecL^S The registrar has no authority to re¬ 
fuse to record a judgment, declaring ownership 
by virtue of evidence adduced before a competent 
court, on the ground of the invalidity of such judg¬ 
ment's 

§ 59, -Transfer from Old to New Books 

Records contained In books of registry at the time of 
the promuigation of the mortgage law should be trans¬ 
ferred to the new books specified in the law within a 
specified period of such date, at the application of the 
interested persons, and all transfers after such period do 
not operate to the prejudice of third persona; and the 
registrar must cancel entries made ex officio in the new 
books directly from the old, where the transfer has not 
been requested within the statutory period. 

Under a provision of the mortgage law, records 


contained in books of registry at the time of the 
promulgation of the mortgage law should be trans¬ 
ferred to the new books specified in the law with¬ 
in a specified period of such date, at the applica¬ 
tion of the interested persons, and all transfers 
after such period shall not operate to the prejudice 
of third persons and the registrar must cancel 
entries made ex officio in the new books directly 
from the old, where the transfer has not been re¬ 
quested within the statutory period.®* The regis¬ 
trar has no power, ex officio, to cancel entries made 
in the old registries the transfer of which has not 
been applied for within the period specified in the 
mortgage law,®* and his power is confined to the 
cancellation of entries in the new books made ex 
officio directly from the old books.®* 

The mortgage law provision for transfer of rec¬ 
ords to the new books within the time specified 
applies only where a transfer might prejudice a 
third person where no third person is involved, 
the transfer may be applied for at any time.®* 
Transfers to the new books, made after the pre¬ 
scribed period, although they cannot prejudice 
third persons, are effectual between the parties to 
the record.®* Ratification by the principal of the 
petition of an agent for a transfer of a record 
from old books to the new, made after die period 
provided in the mortgage law is sufficient, since 
no prejudice to the principal results.®^ In order 
to effect the transfer of a record from old books 
to the new, it is an indispensable requisite that 
the proi)erty to which the old entry refers be 
identified as the one sought to be entered in the 
new books.®® 


BEG-ISTRUM BRjsViUM. The roister of writs.^ registration of facts or documents;* also, the act 
BEGtISTRY. A register, or book authorized or of recording or writing in the register, or deposit- 
recognized by law, kept for the recording or ing in the place of public records.® 


so. Puerto Rico.—Six parte Perrier, 
supra. 

51. Puerto Rico.—Six parte Hemaxi- 
dez, 12 Puerto Rico 1. 

5S C.J. p IIW note 57. - 

52. Puerto Rico.—Medina v. Regis¬ 
trar, 27 Puerto Rico 188. 

58 C.X p 1166 note 68. 

83. Puexito Rico.p~Polo v. Pemaadeas, 
27 Puerto Rico 898. 

54 . Puerto Rico.—Toro v. Registrar, 

. 25 Puerto Rico i88. 

53 <U. p 1166 qote 70. 

85<i Puerto Rico.—Collazo v. Regis¬ 
trar, 26 Pdekio Rioo 42Q. 

SOL Puerto Rioo.—^Medina v. Regis- 

naS.pilttvohilX 


57. Puerto Rico.—Caneja v. Regis¬ 
trar, 5 Puerto Rico 82. 

58. Puerto Rico.—^Texidor v. Reg¬ 
istrar, 25 Puerto Rico 818. 

69. Puerto Rico.—Texidor v. Regis¬ 
trar, supra—Case v. Registrar, 6 
Puerto Rico 158. 

60. Puerto Rico.—Texidor v. Regis¬ 
trar, 25 Puerto Rico 818—Case v. 
Registrar, 6 Puerto Rico 153. 

61. Puerto Rico.—Oaneja v. Regis¬ 
trar, 6 Puerto Rico 82. 

68. Puerto Rico.—iCianeJa v. Regis¬ 
trar, supra. 

68. Puerto Rioo.—Caso v. ReglstraEr, 
6 Puerto Rioo 158. 
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64. Puerto Rico.—Nunez v. Tibet, 8 
Puerto Rico HI. 

58 C.J. p 1166 note 79. 

65. Puerto Rico.—^Diaz v. Registrar, 
8 Puerto Rico 63. 

1. Black L.D. 

Register of writs see ante p 609 note 

6 . 

8. Black UD. 

The word is the saate in Spanish 
and in Snglish; both derive it from 
the 'LatinrHliber rerum gestarom— 
which the Roman lawyers contracted 
into registrum.—CastUlero v. T7. S., 
Cal., 2 Black, U.S.. 17, 109, 17 KBId, 
360. 


8 i l4L-^43ciiBeldan t* New'^ Orleans 
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REGIUS PROFESSOR—REGULA 


BEG^inS PEOFESSOE. A royal professor, or 
reader of lectures, fomided in the English universi¬ 
ties by the king. Henry VjlLl founded in each of 
the universities five professorships, namely, of 
Divinity, Greek, Hebrew, Law, and Physic.^ 

EEG. JUD.; EEG. LIB.; EEG. OEIG.; EEG. PL. 
See Abbreviations 1 C J.S. p 276 note 5. 

EBGIAMBNTO. In Spanish colonial law, a writ¬ 
ten instruction given by a competent authority, with¬ 
out observance of any peculiar f orm.® 

EEGITAL YBAES. Statutes of the British parlia¬ 
ment are usually cited by the name and year of 
the sovereign in whose reign they were enacted, and 
the successive years of the reign of any king or 
queen are denominated the ^^regnal years."^ 

EBGNANDI OAXTSA MALUM OOEAM HON JU- 
DICB. See 53 C. J. p 1167 note 12. 

EBQNANT. The word ^^regnanP' is sometimes de- 
dned as meaning one having authority as a king; 
one in the exercise of royal authority.^ It is also 
defined as meaning reigning; having regal au¬ 
thority.^ 

EBGNI POPULL In England, a name given to 
the people of Surrey and Sussex, and on the sea- 
coasts of Hampshire.^ 

EBGNUM BOOLBSIASTIGUM. The eedesiastical 
king^domu^^ 


EBGNUM NON BST DIVISIBILB. See 63 CJ. p 
1167 note 16. 

EBGO. A Latin word signifying to guide or di- 

reet.ii 

EBGEANT. In the English law of real property, 
when, after a i)erson has made a grant, the property 
granted comes back to him (e. g., by escheat or for¬ 
feiture), and he grants it again, he is said to re¬ 
grant it.^^ The phrase is chiefiy used in the law 

of copyholds.i3 

EBGEATING. Buying up necessaries after they 
reach market with the intention of reselling them 
in the same market at an enhanced price as stated 
in Monopolies § 1 b. 

EBGEBSS. Used principally in the phrase ^free 
entry, egress, and regress but it is also used to 
signify the reentry of a person who has been dis¬ 
seised of land.15 

EBGEBT. Grief or trouble caused by the want or 
loss of something formerly possessed; a painful 
sense of loss; desire for what is gone; sorrowful 
longing.^^ It has been compared with, or dis¬ 
tinguished from, ^'anguish” see 3 C.J.S. p 1075 
note 16, and ^disappointment^^ see 26 C.J.S. p 1328 
note 92L 

BBGUIiA. In Latin, a noun meaning a rule.^^ 


Land Co., 61 So. 226, 282, 132 La. 

264. 

Bagistry of deads 

The system or organized mode of 
keeping a public record of deeds, 
mortgages, and other Instruments 
affecting title to real property.— 
Black LJ^. 

4. Black L.D. 

6 . Black LJD. 
e. Black Ld>. 

Begnal years 

Name l>ate of Accession 

WiUiam I . October 14, 1066 

WilUam II.September 26, 1087 

Henry I.August 6, 1100 

Stephen.. December 26. 1135 

Henry II December 10, 1154 

Richard I .September 23. 1180 

John .. May 27, 1109 

Henry III.October 28, 1216 

Hdward I.Nov^ber 20; 1272 

Hdward II . . July 8, 1307 

Hdward HI,.. January 25, 1326 

Richard II . June 22, 1377 

Henry IV.September 30, 1309 

Henry V ..March 2L 1413 

Henry VI September 1, 1422 

EdWi^ rv Mardi 4^ 14^1 


Begaal years 

Name Date of Accession 

Hdward V .April 0. 1483 

Richard III.June 26. 1483 

Henry VII .August 22. 1485 

Henry VIII . April 22. 1509 

Hdward VT.January 28. 1547 

Mary . July 6. 1553 

Mizabeth.November 17, 1558 

James I. March 24. 1603 

Charles I .March 27. 1625 

! The Commonwealth January 80. 1649 

Charles II.May 20. 1660 

James n.February 6. 1685 

William & Mary .. February 13. 1680 

Anne. March 8. 1702 

George I.August 1. 1714 

Cieorge II . June 11. 1727 

<:^orge III.October 25. 1760 

Greorge IV.January 29. 1820 

'William rv.June 26, 1830 

Victoria. June 20, 1837 

Hdward VH ...... January 22, 1001 

George V. May 6, 1910 

Edward VIII.January 20, 1926 

G^rge VI ...«•«• Dec^ber 11, 1936 
I rilizabeth II.February 6. 1052 

7. Black XiJD. 

8. RapaUe 5b L. L.D. 

9; Black LJO. j . 

'€07 


10 . 

IL Fla.—State ex reL Hollywood 
Jockey Club v. Stein, 182 So. 863, 
868, 133 Fla. 530. 

53 C.J. p 1172 note 10. 

12. Black L.D. 

13. Black L.D. 

Copyhold estate see Estates 5 12. 

14. Black L.D. 

15. Black L.D. 

16. Century D. 

Disappointment or regret as element 
of damages generally see Damages 
5 63. 

17. Fla.—State ex rel. Hollywood 
Jockey Club v. Stein, 182 So. 863, 
868, 133 Fla. 530. 

53 C.J. p 1172 note 10. 

Begula .Oatoniana 

In Roman law, the rule of Cato. A 
rule respecting the validity of dis¬ 
positions by win.—Black L.D. 

Begula generalls 

A general rule; a st^^ding rule or 
order of a court.—Black L.D. 

Begiila pladtandi 
A rule of pleadiPg.T- 7 EngHa)k LJD. 
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As tile first word of maxims as to which there 
have been no recent applications see 53 G.J. p 1163 
notes 29-31. 

KECTOLAB. The word "regalar'' is derived from the 
Latin “regula,”^^ and is a term of common under- 
standing.^d It does not necessarily, and in all cases, 
mean “unvarying, ”20 or imply an unvarying same¬ 
ness,and in common usage a practice is often 
spoken of as “regular’* although not always fol¬ 
lowed, since the word admits of occasional varia¬ 


tion .22 

^^egular** is variously defined as meaning steady 
or uniform in course, practice, or occurrence re¬ 
turning or recurring at stated or fixed times or uni¬ 
form intervals not subject to unexplained or ir¬ 
rational variationmethodical ;26 systematic 
orderlysymmetrical;29 arranged.^® 

It is also defined as meaning governed by rule or 

rules;31 duly authorized^^ or constituted;93 act- 
ing34 0 J. niade^S according to mle;96 conformable 
to law or custonL^? It also means confoimed^s to 


Begula reaulaas 

The reaulatini? or goveminsr rule. 
—Trayner Legr.Max 
Besrnls sreaerales 
General rules, which the courts 
promulgate from time to time for the 
regulation of their practice.—Black 
L.D. 

18. N.Y.—^Myers v. Hasback, 4 How. 
Pr. 83, 85, 2 Code Rep. 13. 

19. Iowa.—^lowa-Hlinois Gas & Elec¬ 
tric Co. V. City of Bettendorf, 41 
N.W.2d 1, 6, 241 Iowa 858. 

la ooznmon use, a well-understood 
meaning.—Martin v. TJ. S., C.C.A. 
Colo., 100 F.2d 490, 494. 

20. U.S.—^Missel v. Overnight Motor 
Transp. Co., aC.A.Md., 126 P.2d 
98, 109. 

21. U.S.—^Missel v. Overnight Motor 
Transp. Co., supra. 

22. Conn.—France v. Munson, 8 lA. 
2d 78, 81, 125 Conn. 22. 

**Thus, a doctor has regular office 
hours, but the exigencies ot his prac¬ 
tice may prevent him at times from 
keeping them; and one may be a 
regrular attendant at church although 
he occasionally absents himself.'*'— 
France v. Munson, supra. 

23. Conn.—Guillara v. Liquor Con¬ 
trol Commission, 186 A. 398, 399, 
121 Conn. 441, 105 A.L.R. 563. 

Ga.—^McBrayer v. Columbia Casualty 
Co., 160 S.E. 556, 668, 44 GaJ^p. 
59. 

Neb.—State v. Nebraska City, 243 N. 

W. 858, 860, 123 Neb. 614. 
Similarly defined. 

(1) Steady; uniform—McSherry v. 
City of St Paul, 277 N.W. 641, 546. 
202 Minn. 102. 

(2) Following a uniform course; 
unvarying in practice.—McBrayer v. 
Columbia Casualty Co., 160 S.E. 556, 
558, 44 GaJ^p. 59. 

(3) Steadily pursued.—McBrayer 
▼, Columbia Casualty Co., supra. 

24. Conn.—Ouillara v. Liquor Con¬ 
trol Commission, 185 A. 898, 399, 
121 Conn. 441, 105 AL.R. 563. 

Neb.—State v. Nebraska City, 243 N. 

W. 858, 860, 122 Neb. 614. 

Tex^—^Foster v. HaSvoad Commis- 
^ OtuApp., 215 S.W.2d 267, 269. 


Similarly defined 

(1) Recurring without fail.—^Mc- 
Brayer v. Columbia Casualty Co., 160 
S.E. 556, 558, 44 Ga.App. 59. 

(2) Operating at proper intervals. 
—^Poster V. Railroad Commission, 
Tex.Clv.App., 216 S.W.2d 267, 269. 

(3) Periodical.—^Zulich v. Bowman, 
42 Pa. 83, 87. 

25. Conn.—Guillara v. Liquor Con¬ 
trol Commission, 185 A 398, 399, 
121 Conn. 441. 105 A.L.R. 663. 

Ga.—McBrayer v. Columbia Casualty 
Co., 160 S.E. 556, 558, 44 Ga.App. 
59. 

Minn.—^McSherry v. City of St Paul, 
277 N.W. 641, 646, 202 Minn. 102. 
Mont—Scinski v. Great Northern 
Life Ins. Co., 99 P.2d 218, 222, 110 
Mont 106. 

26. Qa.—^McBrayer v, Columbia Cas¬ 
ualty Co., 160 S.EL 656, 558, 44 Ga. 
App. 59. 

Minn.—Cerpus Juris died in Mc¬ 
Sherry V. City of St Paul, 277 N.W. 
541, 545, 202 Minn. 102. 

Mont—Scinski v. Great Northern 
Life Ins. Co., 99 P.2d 218, 222, 110 
Mont 106. 

Pa.—Zulich T, Bowman, 42 Pa. 83, 
87. 

27- Mont—Scinski v. Great North¬ 
ern Life Ins. Co., 99 P.2d 218, 222, 
110 Mont 106. 

28. Ga.—McBrayer V..Columbia Cas¬ 
ualty Co., 160 SJB. 556, 558, 44 Ga. 
App. 59. 

Minn.—*McSherry y. City of St Paul, 
277 N.W. 541, 645, 202 Minn. 102. 
Mont—Scinski v. Great Northern 
Life Ins. Co., 99 P.2d 218, 222, 110 
Mont 106. 

28. Ga.—^McBrayer v. Columbia Cas¬ 
ualty Co., 160 S.B. 556, 558, 44 Ga. 
App. 59, 

Minn.—^McSherry ▼, City of St Paul, 
277 N.W. 641. 645, 202 Minn. 102. 

30. Minn.—MdSherry v. City of St 

, Paul, supra. . ^ 

31. Ga.—^McBrayer v. Columbia Cas¬ 
ualty Co., 160 S.E. 556, 558, 44 Ga. 
App. 59. 

Neb.—State v. Nebraska City, 243 N. 
W. 858, 860, 123 Nebw 614. 

32. Cal.—Merchants' Nat Bank v. 
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Continental Nat Bank, 277 P. 364, 
364, 98 Cal.App. 523. 

Iowa.—lowa-Illinols Gas & Electric 
Co. V. City of Bettendorf, 41 N.W. 
2d 1. 5, 241 Iowa 358. 

33. Iowa.—^lowa-Ulinois Gas & Elec¬ 
tric Co. V. City of Bettendorf, su¬ 
pra. 

Similarly expressed 

(1) Constituted, appointed, or con¬ 
ducted in the proper manner.—^Mc- 
Brayer v. Columbia Casualty Co., 160 
S.E. 556, 558, 44 GaJLpp. 59. 

(2) Constituted, selected, and con¬ 
ducted.—lowa-Illinois Gas & Elec. 
Co. V. City of Bettendorf. 41 N.W.2d 
1, 5, 241 Iowa 368. 

34. Ga.—^McBrayer v. Columbia Cas¬ 
ualty Co., 160 S.E. 556, 558, 44 Ga. 
App. 59. 

35. Ga.—McBrayer v. Columbia Cas¬ 
ualty Co., supra. 

Mich.—Wise v. State fVeterinary 
Board, 101 N.W. 562, 564, 138 Mich. 
428. 

38. Ga.—^Maryland Casualty Co. v. 
Morris, 22 S.E.2d 627, 630, 68 Ga. 
App. 239—Ocean Accident & Gua]> 
antee Corporation v. Carter, 8 S.S. 
2d 538, 540, 62 GaApp. 188—Mc¬ 
Brayer V. Columbia Casualty Co., 
160 S.E. 556, 558, 44 GaJLppw 59. 
Mich.—Wise v. State Veterinary 
Board, 101 N.W. 662, 664, 138 Mich. 
428. 

In accordance with a regula or role 
UJS.—^Missel V. Overnight Motor 
Transp. Co.. CCLAMd., 126 F.2d 
98, 109. 

37. Ga.—McBrayer v. Columbia Cas¬ 
ualty Co., 160 S.E. 656, 558, 44 Ga. 
App. 59. 

Similarly defined 

(1) Conformable to law.—Reoney 
V. Omaha, 177 N.W. 166, 167, 164 Neb. 
260. 

(2) Conformable to a rule.—Myers 
V. Rasback, 4 How.Fr., N.T., 88, 85, 
2 Code Rep. 18. 

(3) Conformable to an established 
rule, law, or principle.—State v. 
Cobb, 2 Kan. 32, 60. 

(4) Formally correct—Bellamy v. 
Williams, 41 OntL. 244, 250. 

38i Ga.—McBrayer v. Columbia Can- 
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a rule.3^ In addition, tlie word "regular’^ means con¬ 
forming to a consistent plan;^® agreeable to an 
established rule,^! law,^^ type,^^ or principle, 
or to a prescribed mode,^® or to established cus¬ 
tomary formsformed after a uniform type.^^ 
The term is further defined as meaning customary; 
ordinary;^® not exceptional or unusualnormal;®® 
established; initiated.®! 

It has been said that, as applied to employment, 
the word "regular” is considered to be that which is 
arranged, not subject to unexplained or irrational 
variation, that which is orderly.®^ 

"Regular^' has been held equivalent to, or synony¬ 
mous with, "general” see 38 C.J.S. p 763 note 6.1, 
and "ordinary^’ see 67 C.J.S. p 523 note 3. 

It has been compared with, or distinguished from, 
"casual” see 14 C.J.S. p 28 notes 14, 20, "occasional” 
see 67 C.J.S. p 73 note 74, “reputable,”®2 "special,”®*^ 
^‘sufficient,”®® and “valid.”®® 


Admission in evidence of book entries made in the 
regular course of business is treated in Evidence 
§ 683. Composition of the regular army and of 
the regular navy is discussed in Army and Navy 
§§7,9. 

Phrases. The word "regular^’ occurs in a wide 
variety of phrases, and the meanings attributed to 
it vary considerably, depending on the noun which it 
is meant to qualify.®^ Phrases employing the word 
are set out in the note.®® 

BEQITLAEITEE. As the first word of a maxim 
as to which there have been no recent applications 
see 63 C.J. p 1170 note 47. 

REGULARLY. The word “regularljr” is an ad¬ 
verb,®® and it has various shades of meaning.®® It 
suggests a practice,®! and ordinarily implies uni¬ 
formity, continuity, consistency, and method,®2 or 
something of fixedness and permanence.®® It ex¬ 
cludes isolated or unusual transactions,®^ and also 


ualty Co., 160 S.S. 556, 558, 44 Ga. 
App. 59. 

39. MIcIl—W ise V. State Veterinary 
Board, iOl N.W, 562, 564, 138 Mich, 
428. 

Pa.—Zulich V. Bowman, 42 Pa. 88, 

87. 

40. Qa—^McBrayer v. Columbia Cas¬ 
ualty Co., 160 S.1L 556, 558, 44 Ga. 
App. 59. 

41. Mich.—Wise v. State Veterinary 
Board, 101 N.W. 562, 564, 138 Mich. 
428. 

63 C.J. p 1168 note 89. 

48. Mich.—Wise v. State Veterinary 
Board, supra. 

63 C.J. p 1168 note 89. 

43. Mich.—Wise v. State Veterinary 
Board,, supra. 

44. Mich.—Wise v. State Veterinary 
Board, supra. 

N.T.—^Myers v. Rasback, 4 How.Pr. 

88 , 85, 2 Code Hep. 13. 

45. Mich.—Wise v. IState Veterinary 
Board, 101 N.W. 662, 664, 138 Mich, 
428. 

N.T.—^Myers v. Hasback, 4 How.Pr, 
83, 85, 2 Code Rep. 13. 

46. TJ.S.—Missel v. Overnight Mo¬ 
tor Transp. Co., C.C.A.Md., 126 IP. 
2d 98, 109. 

53 C.J. p 1168 note 48. 

47. Ga.—^Maryland Casualty Co. v. 
Morris, 22 S.B.2d 627, 630, 68 Ga. 
App. 239—Ocean Accident & Guar¬ 
antee Corporation v. Carter^ 8 S.B. 
2d 538, &40, 62 Ga.App. 188—Mc- 
Brayer v. Columbia Casualty Co,', 
16b S.B. 656, 558, 44 Ga.App. 59. 

SimHarlT stated 

(1) Formed after a type.—Bellamy 
WUllajns, 41 OntL. 244, 250. 

(2) Formed, built, arranged ac- 
76 C. J.S.—89 


cording to some established rule, 
law, principle, or type.^—^McBrayer v. 
Columbia Casualty Co., 160 S.R 556, 
558, 44 GaApp. 59. 

48. N.M.—Whitfield v. City Bus 
Lines, 187 P.2d 947, 951, 61 N.M. 
434. 

49. Mont.—Scinskl v. Great North¬ 
ern Life Ins. Co., 99 P.2d 218, 222, 
110 Mont 106. 

50. U.S.—^Missel V. Overnight Motor 
Transp. Co., CCJLMd., 126 F.2d 98, 
109. 

N.M.—Whitfield v. City Bus Lines, 
187 P.2d 947, 951, 61 N.M. 434. 

51. N,M.—Whitfield v. City Bus 
Lines, supra. 

62. XJ.S.—In re Sugarek, D.C.Cal., 77 
FJSupp. 998, 999. 

53. Mich.—Wise v. State Veterinary 
Board, 101 NW. 662, 664, 138 Mich. 
428. 

53 C.J. P 1168 note 59. 

54. Pa.—ZuUch v. Bowman, 42 Pa. 

88 , 88 . 

63 Cjr. p 1168 note 60. 

55. Cal.—^Merchants* Nat Bank v. 
Continental Nat Bank, 277 P. 854, 
364, 98 CaLApp. 523. 

50. Cal.—^Merchants' Nat Bank v. 
Continental Nat Bank, supra. 

57. Mass.—Lustenberger v. Boston 
Casualty Co., 14 N.E.2d 148, 151, 
300 Mass. 130, 115 A.L.R. 1055. 

58. Phrases 

(1) *^Regular business" see 12 C. 
J.S. p 781 notes 5-9. 

(2) '*Regular clergy^' see 14 C.J.S. 
p 1201 note 25. 

(3> "Regular deposit" see 26 CXS. 
p 723 note 17. 

(4) “Regular election" see Elec¬ 
tions S 1 e« 

609^ 


(5) 'Ttegular indorsement" see 
Bills and Notes § 212 cu 

(6) “Regular intervals" see 48 C. 
J.S. p 117 notes 85, 86. 

(7) “Regular man trip" see Mines 
and Minerals S 8 h. 

(8) “Regular meeting" see 67 C.J.S. 
p 1044 note 72. 

(9) “Regular rate of pay" within 
Fair Labor Standards Act 9 7, 29 
U.S.C.A. S 207, see Master and Serv¬ 
ant $ 151 (26) b. 

(10) “Regular session" synony¬ 
mous with “annual meeting" see 3 
C.J.S. p 1371 note 10. 

(11) “Regular term of court” see 
Courts 9 147. 

(12) “Regular use" is a term 
which reasonably suggests a prin¬ 
cipal use, as distinguished from a 
casual or incidental use.—^Pacific Au¬ 
tomobile Ins. Co. v. Lewis, 132 P.2d 
846, 848, 56 Cal.App.2d 597. 

(13) Other phrases as to which 

more recent adjudications have not 
been found see 58 C.J. p 1169 note 
90-p 1170 note 46. « 

59. N.C.—Rodwell v. Rowland, 50 S. 
E. 319, 327, 187 N.C. 617. 

60. Mich.—^Lamb v. Wa3m6 County 
Auditors, 209 N.W. 195, 196, 198, 
235 Mich.' 95. 

61. Conn.—^Prance v. Munson, 8 A, 
2d 78, 81, 126 C^nn. 22. 

62. Md.—Carter v. Reardon-Smlth 
Line, 129 A. 889, ®44, 145 Md. 545. 

63. Mass.—Commonwealth v. Peo¬ 
ples* Express Co., 88 NE. 426, 426^ 
201 'Mass. 564, 131 Ain.S.R. 416, 

64. U.S.—379 Madisoz^ Ava v. Com- 
I missioner of Internajl "Revenue, C 
h C.A., ^0 F.‘2d 68, 69. 
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excludes the idea of occasional, accidental, in¬ 
cidental, or casual use.®5 

‘‘Regularly’^ is variously defined as meaning in a 
r^ular manner;^ in accordance with law®*^ or 
with some constant or periodic rule or practice;®* 
iu due®® or uniform^O order; methodicallysys¬ 
tematically;'^® continuously ;73 usuallyIt is 
also defined as meaning in due time;^® at certain 
intervals or periods ;7® regular in point of time.^^ 
In common English,'^® “regularly’' means consti¬ 
tuted, appointed, or conducted in the proper man¬ 
ner; conformable to law or custom duly au¬ 
thorized.*® 

It has been said that the word “regularly” as 
used in l^al proceedings, has a much broader mean¬ 
ing, and ordinarily is used in the sense of “duly,” 
which means “lawfully” or “legally.”®^ 

^*Ilegalarly” has been held not synonymous with 
“continuous” see 17 C.J.S. p 284 note 80.1, or 
“occasionally” see 67 C.J.S. p 73 note 75.1, and it 
has been compared with, or distinguished from. 


“constancy” see 15 C.J.S. p 1167 in Pocket Parts, 
“constantly” see 15 C.J.S. p 1167 note 27.1, “con¬ 
tinuously” see 17 C.J.S. p 286 note 32, and “prompt¬ 
ly” see 73 C.J.S. p 131 note 67. 

The word “regularly” is employed in various 
workmen’s compensation acts in provisions requir¬ 
ing a specified number of employees be “regularl 3 r” 
employed, and the term is construed as used in this 
connection in the C.J.S. title Workmen’s Comi>ensa- 
tion Acts § 45, also 71 C.J. p 400 note 68-p 401 note 
97. 

BEGUIiATE. The word “regulate” is derived from 
the Latin words “r^” and “regula.”*® It is a 
word of broad import,*® having a broad mean¬ 
ing,*^ and is very comprehensive in scope.*® The 
word is difficult to define in other terms because 
it involves a conception for which it stands more 
accurately than any synonym,*® and there is diversi¬ 
ty of opinion as to its meaning and its application 
to a particidar state of faets,**^ some courts giving 


65. Md.—Carter v. Reardon-Smith 
Line, 129 A. 839, 844, 148 Md. 545. 

66. Conn.—Guillara v. Liquor Con¬ 
trol Commission, 185 A. 398, 399, 
121 Conn. 441, 106 A.L.R. 563. 

Minn.—^McSherry v. City of St Paul, 
277 N.W. 541, 545, 202 Minn. 102. 

53 C.J. p 1171 note 59. 

. Plizases employinsr the term and 
as to which more recent adjudica¬ 
tions have not been found see 53 C.J. 
p 1171 note 77-p 1172 note 8. 

67. U.S.—U. S. V. Atlantic Fruit Co., 
N.Y., 212 F. 711, 713, 129 C.C.A. 
321 . 


68. Conn.—Jenkins v. Reichert 5 A. 
2d 6, 9, 125 Conn. 258—^France v. 
Munson, 3 A.2d 78, 81, 125 Conn. 
22 . 

53 C.J. p 1171 note 58. 

Similarly defined 

(1) Accordlnsr to rule.—Palle v. 
Industrial Commission, 7 P.2d 284, 
290, 79 Utah 47—53 C.J. p 1171 note 
51. 


(2) In compliance with some pre¬ 
scribed or adopted rule or order.-^ 
J. W. Dodg« Co. V. H. A. Hugrhes Co., 
72 A, 10355, 1039, 110 Md. 374. 

<3> In conformity with established 
or prescribed usages, rules or dis¬ 
cipline.—Taergart v. Multnomah 
County 19chool Dist No. 1, 188 P. 
1119, 1120, 97 Or. 96-^3 C.J. p 1171 
netfS'OSb 


(*4) In a way or method accordant 
to rule or established mode^—Me- 
Sb^rryH y. ^ty.pf St Paul, 277 N.W. 
54^ 54|, |a2^ l^inm. 102-53 C. J. p 


W Acco] 


prescribed 
Rovlapii, '50 S. 


E. 319, 327, 137 N.C. 617—53 C.J. p 

1171 note 50. 

39. Conn.—Guillara v. Liquor Con¬ 
trol Commission, 185 A. 398, 399, 
121 Conn. 441, 105 A.L.R. 663. 

Minn.—McSherry v. City of St. Paul, 
277 N.W. 641, 546, 202 Minn. 102. 

63 C.J. p 1171 note 63. 

7a Minn.—McSherry v. City of St 
Paul, supra. 

63 C.J. p 1171 note 65. 

71. Conn.—Guillara v. Liquor Con¬ 
trol Commission, 185 A. 398, 399, 
121 Conn. 441, 105 A.L.R. 563. 

Minn.—^McSherry v. City of St Paul, 
277 N.W. 641, 645, 202 Minn. 102. 

Utah.—Palle v. Industrial Commis¬ 
sion, 7 P,2d 284, 290, 79 Utah 47. 

63 C.J. p 1171 note 66. 

72. Utah.—^PaJle v. Industrial Com¬ 
mission, supra. 

73. Mich.—^Lamb v. Wayne County 
Auditors, 209 N.W. 195, 198, 235 
Mich. 95. 

74. Utah.—^Palle v. Industrial Com¬ 
mission, 7 P.2d 284, 290, -79 Utah 
47. 

75- Md,—jr, W. Dodge Co. v. Hughes 
Co., 72 A. 1086, 1039, 110 Md. 374. 

76. Pa.—Zulich V. Bowman, 42 Pa. 
83, 87. 

53 C.J. p 1171 note 62. 

77. Mich.-r-TATnb v. Wayne County 
Auditors, 209 N.W. 395^ 198, 235 
Mich. 95. 

78. N.T.—People v. Puller, 282 N. 
Y.S. 28, 58, 156 Misa 404-^Matter 
of McCusker, 51 N.YJS. 281, 284, 
23, jMisc. 446L 

79. N.Y.—People v. Fuller, 282 N.Y. 
S. 28, 58. 156 Misc. 404. 

53 CJ. p 1171 note 53. 

^10 


sa N.Y.—^People v. Puller, supra— 
Matter of McCusker, 51 N.Y.S. 281, 
284, 23 Misc. 446. 

81. N.Y.—People v. Reid. 119 N.Y.S. 
866, 869, 135 App.Div. 89. 

53 C.J. p 1171 note 75. 

88. Fla.—Corpus Juris quoted la 
State ex rel. Hollywood Jockey 
Club V. Stem, 182 So. 863, 868, 133 
Fla. 530. 

53 C.J. p 1172 note 10. 

**Rego" and **regula’* defined see 
ante p 607 notes 11, 17. 

83. Fla.—Corpus Juris quoted la 
State ex rel. Hollywood Jockey 
Club V. Stein, 182 So. 863, 868, 133 
Fla. 530. 

La.—State v. Morton, 162 So. 718, 182 
La. 887. 

N.H.—State v. Ouertin, 193 A. 237, 
239, 89^ N.H 126. 

Wyo.—^Blumenthal v. City of Chey¬ 
enne, 186 P.2d 656, 566, 64 WYo. 76. 

53 C.J. p 1172 note 11. 

84. Fla.—Corpus Juris quoted la 
State ex rel. Hollywood Jockey 
Club V. Stein, 182 So. 863, 868, 133 
Fla. 530. 

N.D.—T^iielen v. Kostelecky, 287 N. 
W. 618, 616, 69 N.D. 410, 124 A.I*R. 
820. 

53 C.J. p 1172 note 12. 

85. Fla.—Corpus Juris quoted ia 

State ex rel. Hollywood Jockey 
Club Y. So. 863,. 86^, 188 

Fla. 630. 

58 C.J. p, 1172 note 13. - ' 

8a ’ Utah.—Salt Lake City v, Revene, 
124 687, 530, 101 Utah 504. 

87. Fla.—Corpus Juris quoted* * la 
Sta/tei ex rel. Hollywood Jockey 

I Club V. etein, UZ So. 8^ 868. 133 
jPla. 58^. 
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to the term a somewhat restricted, and others giv¬ 
ing to it a liberal, constmction.^^ 

'‘Regulate” is variously defined as Tn efl-ning to 
adjustto adjust, order, or govern by rule,®® 
method,®^ or established mode;®^ to adjust or con¬ 
trol by rule, method,®® or established mode,®^ or 
governing principles or laws;®® to govern;®® to 


govern by mle;®^ to govern by, or subject to, 
certain rules or restrictions;®® to govern or direct 
according to rule;®® to control, govern, or direct 
by rule or reg^ations.^ “Regulate” is also defined 
as meaning to direct;® to direct by rule or restric¬ 
tion;® to direct or manage according to certain 
standards,^ laws,® or rules;® to rule;^ to conduct;® 


Tex.—^Tolle v. New Braunfels, Civ. 
App., 164 S.W. S45, 347. 

88. Fla.— Ooxpus SraiM oaotad in 
State ex rel. Hollywood Jockey 
Club V. Stein, 182 So. 863, 868, 133 
Fla. 530. 

Tex.—^Tolle v. New Braunfels, Civ. 
App., 154 S.W. 345, 347. 

89. Mont.—State ex rel. State Board 
of Equalization v. Glacier Park Co., 
164 P.2d 366, 370, 118 Mont. 205. 

53 C.J. p 1172 note 19. 

Similarly defined 

(1) To adjust by rule or method. 
Ind.—^Duckwall v. New Albany, 25 

Ind. 283, 284. 

Tenn.—State ex rel. Sapersteln v. 
Bass, 152 S.W.2d 236, 238, 177 
Tenn. 609—^Nashville v. Llnck, 80 
Tenn. 499, 512. 

(2) To adjust by rule or reffula- 
tlon.—^Hronek v. People, 24 N.E. 861, 
862, 134 Ill. 139, 28 Am.S.R. 652, 8 
I*R.A. 837. 

90. Mo.—^Marsh v. Bartlett, 121 S. 
W.2d 787, 744, 843 Mo. 626. 

Nev.—Cauble v. Beemer, 177 P,2d 
677, 683, 64 Nev. 77—Washoe 

County Water Conservation Dlst. 
V. Beemer, 45 P.2d 779, 782, 56 
Nev. 104. 

53 C.J. p 1172 note 20, p 1178 notes 
38, 40. 

Phrases employingr the word and 
as to which more recent adjudica¬ 
tions have not been found see 53 C.J. 
p 1176 note 21-p 1177 note 48. 

91. Nev.—Cauble v. Beemer, 177 P. 
2d 677, 683, 64 Nev. 77—Washoe 
County Water Conservation BIst. 
V. Beemer, 46 P.2d 779, 782, 56 Nev. 
104. . 

53 C.J. p 1172 note 20, p 1173 notes 
37, 40. 

92. Ma—^Marsh v. Bartlett. 121 S.W. 
2d 737, 744, 343 Mo. 526. 

Nev.—Cauble v. Beemer, 177 P.2d 
677, 683, 64 Nev. 77—Washoe 

County Water Conservation Bist. 
V. Beemer, 45 P.2d 779, 782, 56 
Nev. 104. 

53 C.J. p 1172 note 20, p 1173 notes 
87, 40. ‘ 

93. N.H.—State v. Guertin, 193 A. 
23T, 239^ 89 N.H. 126. 

N.a—State Vv •GuUedsre, 179 B:e.<883. 

886, 208 N.a 204. 

Tenn.—State ex rel. Sapersteln v. 
Baii, 1S2 ’<S.W.2d 3S«,' 228, 177 
Tenn. 609—Silverman v. Cfty of 
Chatt&oooga. '67'B.W.2a'- 6621''166 
Tenn. 642. ' 

58 C.J. p 1173 nAte 28. ’ ^ ^ ' 


Similarly defined 

(1) To control.—Virginian Ry. Co. 
V. System Federation No. 40, Railway 
Employees of American Federation 
of Labor, C.C.A.Va, 84 F.2d 641, 649 
—U. S. V. Gregg, D.C.Tex., 5 F.Supp. 
848, 854—53 C.J. p 1172 note 22. 

(2) To bring under control of law 
or constituted authority. 

N.C.—State v. Gulledge, 179 S.E. 883, 
886, 208 N.C. 204. 

Utah.—Sait LaJke City v. Revene, 124 
P.2d 637, 539, 101 Utah 604. 

(3) To control the manner in 
which a thing is to be done.—South¬ 
ern R. Co. V. Russell, 112 S.E. 700, 
703, 133 Va 292. 

94. N.H.—State v. Guertin, 193 A. 
237. 239, 89 N.H. 126. 

N.C.—State v. Gulledge, 179 S.E. 883,“ 
886, 208 N.C. 204. 

95. Tenn.—State ex rel. Sapersteln 
V. Bass, 162 S.W.2d 286, 238, 177 
Tenn. 609—Silverman v. City of 
Chattanooga, 57 S.W.2d 552, 165 
Tenn. 642. 

96. Tenn.—State ex rel. Sapersteln 
V. Baas, 152 S.W.2d 236, 238, 177 
Tenn. 609—Nashville v. Llnck, 80 
Tenn. 499. 512. 

53 C.J. P 1173 note 35. 

97. Mont—State ex rel. State Board 
of Equalization v. Glacier Park Co., 
164 P.2d 366, 870, 101 Mont. 99. 

98.. N.Y.—City of Rochester v. West, 
68 N.E. 673, 674. 164 N.T. 610. 

53 C.J. p 1173 note 36. 

Sfimllaxly defined 

(1) To subject to rules or restric¬ 
tions.—^Duckwail V. New Albany, 25 
Ind. 283, 284—53 CUT. p 1174 note 55. 

(2) To subject to governing prin¬ 
cipled or laws. 

N.H—State v. Guertin, 193 A. 287, 
239. 89 N,H. 126. 

Tenn.—Silverman v. City of Chatta¬ 
nooga^ 57 S.W.2d 552, 165 Tenn. 

. 542. . 

53 C.J. p 1174 notes 58, 54^ j 

(3) To subject to rules, restric¬ 
tions, or governing principles.—State 
ex rel. State Board of Equalization v. 
Glacier Park Co., 164 P .24 366, 371, 
101 Mont''99—58 C.j: p 1174 notes 
53, 55. 

99. Nev.—Cauble v. Beemer, 177 P. 
2d 677,-ess, 64 Jfev, 77—Washoe 
County Water Conseryatfqn Bist 
V. Beemer, 46 P.2d 779, 782, 56 Nev. 

ik. ' ' , > . , J ; 

▼. Ottii6ag«;'i7^ km' s^s, 

886, 208 N.a 204. ■ 


1. Nev.—Cauble v. Beemer, 177 P.2d 
677, 683, 64 Nev. 77—Washoe Coun¬ 
ty Water Conservation Bist v, 
Beemer, 45 P,2d 779, 782, 56 Nev. 
104. 

8 . Tenn.—State ex rel. Sapersteln 

V. Baas, 162 S.W.2d 236, 238, 177 
Tenn. 609—^Nashville v. Llnck, 80 
Tenn. 499, 512. 

53 C.J. p 1173 note 25. 

Similarly stated 

(1) To direct the mode in which a 
matter shall be conducted.—^B 3 rme*s 
Case, 34 Pa.Co. 513, 526. 

(2) To direct the mode in which a 
transaction shall be conducted.— 
Conlln V. San iFrancisco, 46 P. 279, 
281, 114 CaJ. 404. 33 L.R.A 762. 

3. Fla.—State ex rel. Hollywood 
Jockey Club v. Stein, 182 So. 863, 
867, 133 Fla. 630. 

N.H.—State v. Guertin, 198 A. 237, 
239, 89 N.:H 126. 

53 C.J. p 1173 note 26. 

4. Mo.—Marsh v. Bartlett, 121 S. 

W. 2d 737, 744, 343 Mo. 526. 

Mont—State ex rel. State Board of 
Equalization v. Glacier Park Co., 
164 P.2d 366, 370, 371, 118 Mont. 
205. 

53 C.J. p 1173 note 27. 

5. MonL-^tate ex rel. State Board 
of Equalization v. Glacier Park Co., 
supra. 

53 C.J. p 1173 note 27. 

6. Mo.—^Marsh v. Bartlett, 121 iS.W. 
2d 737, 744, 343 Mo. 526. 

7. Tenn.—State ex rel. Siaperatdin v. 

Bass; 152 S.W.2d 236. 238. 177 
Tenn. 609—Nashville v. Llnck, 80 
Tenn. 499, 512. 1 

53 C.J. p 1174 note 52. 

! sfanllarly defined 

(1) To make regulations [rules] 
for or concerning.—Salt Lake City v. 
Revene, 124 P.2d 537, 539, 101 Utah 
504. 

(2) To Iky down the nile by whichT 
a thing shall be done. 

Ind.—State v. Lowry, 77' N.B. 728, 
733, 166 Ind. 872, 4 L.RJL,N.S., 628, 
9{Ann.Ca8. 350. 

Tex.—Southwestern Tel., dtc., Oe. 'v. 
Dallas, Clv.App., 174 a.W. «36, 641. 
<3> To pr^crlbe a rule for acting.* 
—Conlln V. San Francisco, 46'P.* 279, 
281, 114 Cal. 404, 33 L..RJL 762-- 
63 C.J. p im'^te’42. ' ' 

IlL—Chicago Packing, eta, Co. 
CS^cago, 68 Bl. '221, 2^,' AktLRj 

m. 
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to fixS or establish to restrain to restrict.^^ 

^Regulate” is further defined as meaning to put^^ 
or keep^^ in good order; to methodize; to ar¬ 
range to dispose to produce uniformity of 
motion or action.^? xhe term is also employed as 
meaning to foster; to protect8 to provide for.^® 

The power^o to regulate^i carries with it full 
power over the thing subject to relation, and 
in the absence of restrictive words the power must 
be regarded as plenary over the entire subject .22 it 
excludes^ necessarily, the action of all others who 
would i)erfonn the same operation on the same 
thing,23 and implies the power to rule and direct24 
and control,25 and involves the adoption of a rule 
or guiding principle to be follow€d26 or the making 


of a rule with respect to the subject to be r^- 

lated.27 

The word ^^regulate” ordinarily indicates not so 
much the creation2S or establishment23 of a new 
thing as the arranging in proper order and control¬ 
ling that which already exists,^® and it has been 
held to contemplate®! or imply®® the continued 
existence of the subject matter to be reg^ilated. 

The power to regulate includes the power to 
restrain,®® and indicates restriction in some re¬ 
spects,®^ and the term "regulate” embraces the idea 
of fixing limitations and restrictions,®® and con¬ 
templates the power of restriction or restraint.®® 
The word necessarily denotes some degree of re¬ 
straint of acts usually done in connection with the 


Utah.—^Perry v. Salt Lahe City, 26 P. 
739, 740, 7 Utah 143, 11 L.R.A. 446. 

9. Cal.—Arnold v. Sulleng:er, 254 
P. 267, 268, 200 Cal. 632. 

53 CJ-. p 1173 note 32. 

Similarly defined 

(1) To fix the manner in which a 
thing: is to be done.—Southern R. Co. 
V. Russell. 112 S.E. 700, 703, 133 Va. 
292. 

(2) To prescribe the manner in 
which a thing: licensed may be con¬ 
ducted.—^Pacific Unlv. v, Johnson, 84 
P. 704, 706. 47 Or, 448—^3 CJ. p 
1173 note 43. 

10. Cal.—Arnold v, Sulienger, 254 

P. 267, 268, 200 Cal. 632. 

11. U.S.—'Virginian Ry. Co. v. Sys¬ 
tem Federation No, 40, Railway 
Employees of American Federation 
of Labor, aC.A.Va., 84 F.2d 641, 
650—U. S. V. Gregg. D.C.Tex., 5 F. 
Supp. 848, 853. 

53 C.J. p 1174 note 49. 

12. Tex.—Southwestern Tel„ etc., 
Co. V. Dallas, Civ.App., 174 B.W. 
636, 641. 

53 aj. p 1174 note 50. 

Similarly stated 

To restrict within certain rules 
and limitations.—^People v. Blue 
Mountain Joe, 21 N.K 923, 925, 129 
ni. 370. 

13. Idaho.—St. Anthony v. Brandon, 
77 P. 322, 325, 10 Idaho 205. 

63 C.J. p 1173 note 47. 

14. Idaho.—St Anthony v. Brandon, 
supra. 

63 aJ. p 1174 note 48. 

15. Tenn.—State ex rel. Saperstein 
v. Bass, 162 S.W2d 236, 238, 177 
Teoin. 609—Nashville v. Linck, 80 
Tenn. 499,. 612. 

16. lad.—Dudcwall v. New Albany, 
25 Ind. 283. 284. ‘ 

17. ' Tenn.— Jindrevr^ v. State, 3 
Heisk. 166, 195, 8 Am.R. 8. 

1% Ry.yCo. V. Sys- 

' tOm' i^bration No. 40, itailwav 


Employees Department of Ameri¬ 
can Federation of Labor, C.CA-,Va., 
84 P.2d 641, 660—U. S. v. Gregg. D. 
C.Tex., 5 F.'Supp. 848, 863. 

53 C.J. p 1173 note 34. 

19. Fla.—^Ex parte Bell, 19 tBla. 608, 
614. 

20. Fla.—Corpus JUxis guoted in 
State ex rel. Hollywood Jockey 
Club V. Stein, 182 So. 863, 868, 133 
Fla. 530. 

63 C.J. p 1175 note 69. 

2L Fla.—Corpus Juris guoted in 
State ex rel. Hollywood Jockey 
Club v. Stein, 182 So. 863, 868, 133 
Fla. 530. 

Pa.—McNeely & Price Co. v. Phila¬ 
delphia Piers, 19$ A. 846, 859, 329 
Pa. 113. 

53 C.J, p 1174 note 62. 

22. Fla.—Corpus Juris guoted in 
State ex rel. Hollywood Jockey 
Club V. Stein. 182 So. 863, 868, 133 
Fla. 530. 

Kan.—^Durland v. Durland, 74 P. 274, 
276, 67 Kan. 734, '63 L.BA. 959. 

23. U.S,—Gibbons v. Ogden, N.T., 9 
Wheat 1, 209, 6 L.Bd. 23. 

Pa.—^McNeely & Price Co. v. Phila¬ 
delphia Piers, 196 A.,846, 859, 329 
Pa. 113. 

24. Fla.—Corpus Juris guoted in 

State ex rel. Hollywood Jockey 

Club V. Stein, 182 So. 863, 868, 133 
Fla. 530. 

63 C.J. p 1175 note 68. 

25. Fla.—Corpus Juris guoted in 

State ex rel. Hollywood Jockey 

Club V. Stein, 182 So. 863, 868, 133 
Fla. 530. 

63 C.J. p 1175 note 73. 

26. Fla.—Corpus Juris guoted in 

State ex ret Hollywood Jockey 

Club V. Stein, 182 So. 863, 868, 133 
Flcu 530. 

N.Y.—^Morse v. Delaney, 218 N.T.S. 
571, 577, 128 Mlsc. 317. 

27- Utah.—Salt Lake City v. Re- 

vene, 124 P.2d 637, ,639. 101 Utah 
504. 


28. Fla.— Corpus Juris guoted in 
-State ex rel. Hollywood Jockey 
Club V. Stein, 182 So. 863, 868, 133 
Fla. 530. 

53 C.J. p 1174 note 56. 

29. Fla.— Corpus Juris guoted in 
State ex rel. Hollywood Jockey 
Club V. Stein, 182 So. 863, 868, 133 
Fla. 530. 

63 C.J. p 1174 note 57. 

30. Fla.— Corpus Juris guoted in 
State ex rel. Hollywood Jockey 
Club V. Stein, 182 So. 863, 868, 133 
Fla. 630. 

63 C.J. p 1174 note 58. 

31. Fla.— Corpus Juris guoted in 
State ex rel. Hollywood Jockey 
Club V. Stein, 182 So. 863, 868, 133 
Fla. 530—^Mernaugh v. Orlando, 27 
So. 34, 35, 41 Fla. 433. 

32. Fla.— Corpus Juris gudted in 
State ex rel. Hollywood Jockey 
Club V. Stein, 182 So. 863, 868, 133 
Fla. 530. 

Ind.—Gordon v. City of Indianapolis, 
183 N.R 124, 125, 204 Ind. 79. 

63 C.J. p 1174 note 60. 

33. Fla.— Corpus Jfiris guoted in. 

State ex rel. Hollywood Jockey 
Club V. Stein, 182 So. 863, 868, 133 
Fla. 530. 

53 C.J. p 1175 note 83. 

34. Wyo.—^Blumenthal v. City of 
Cheyenne, 186 P.2d 556, 566, 64 
Wyo. 76. 

As not including the power to re¬ 
strict 

Fla.— Corpus Juris guoted in State 
ex rel. Hollywood Jockey Club 
Stein, 182 So. 863, 868, 133 Fla. 630. 

53 C.J. p 1176 note 95. 

35. Fla.—Nichols v. Yandre, 9 So.2d 
157, 159, 151 Fla. 87, 144 A.L.R. 
1351. 

36. Fla.— Corpus Juris guoted in 
State ex rel. Hollywood Jockey 
Club V. Stein, 182 So. 863« 868,<133 
Fla. 530. 

53 C.J. p 1174 note 61. 
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thing to be regnlated^^^ and n^;atiyes the idea 
that all acts which ordinarily wotdd be performed 
in connection therewith may be so performed with¬ 
out any restraint whatever.^® It has been said 
that to regulate means putting into effect such 
restrictions as may be necessary to protect the 
public from harm,3® and means and implies both 
government and restriction.'*® 

It has often been said that the power to regulate 
does not necessarily^i include the power to pro¬ 
hibit ,^2 ordinarily the word "regulate" does not 

convey the meaning of "prohibit.”43 This jg true in 
a general sense,and in the sense that mere 
regulation is not the same as absolute prohibition.46 
On the other hand, the power to regulate implies 
the power to check,*® and may imply the power to 
prohibit under certain cireumstanees,*^ as where 
the best or only ef^cacious regulation consists of 
suppression,*® and it has been said that it does in¬ 


clude the power to prohibit^ except on the observ¬ 
ance of authorized r^ulation.*® The word ‘Regulate" 
denotes some degree of prohibition of acts usually 
done in connection with the thing to be regulated,®® 
and negatives the idea that all acts which ordinarily 
would be ];)erformed in connection therewith may 
be so performed without any prohibition what¬ 
ever.®^ 

The power to regulate may include the power to 
license or to refuse a license, or to require a bond 
from an applicant therefor, or to require the taking 
out of a license;®® and it may include the power 
to tax®® or to exempt from taxation,®* but not the 
right to impose a tax for revenue.®® It may give 
the right to grant the use of a thing on stated con¬ 
ditions,®® but it does not carry the right to create 
a monopoly,®7 or to grant exclusive franchises,®® 
or to regulate fares.®® -The power to regulate does 


37. La.—state v. Morton, 162 So. 
718, 720, 182 La. 887. 

Wash.—City of Tacoma v. Keisel. 
124 P. 137, 189, 68 Wash. 685, 40 
L.R.A.,N.S.. 757. 

Wyo.—^Blumenthal v. City of Chey¬ 
enne, 186 P.2d 666, 566, 64 Wyo. 
76. 

Every element of the Aefinition in- 
volves restraint, the exercise of a 
power over a thingr by which its ac¬ 
tivities are ruled or adjusted, or di¬ 
rected to certain ends.—State ex rel. 
Saperstein v. Bass, 152 S.W.2d 236, 
238, 177 Tenn. 609—^Nashville v. 

Linck, 80 Tenn. 499, 512. 

38. Wash.—City of Tacoma v. Kei¬ 
sel, 124 P. 137, 139, 68 Wash. 685, 
40 L.R.A.,N.S., 757. 

Wyo.—^Blumentl^ v, City of Chey¬ 
enne. 186 P.2d 556, 666, 64 Wyo. 
76. 

39. Fla. — State ex rel. Hollywood 
Jockey Club v. Stein, 182 So. 863, 
868, 133 Fla. 630. 

La.—Shreveport Tract Co. v. Shreve¬ 
port 47 So. 40, 48, 122 La. 1, 129 
Am.S.R. 345. 

40. £la.—Oorpnn Juris quoted in 
State ex rel. Hollywood Jockey 
Club V. Stein, 182 «o. 863, 868, 133 
Fla. 530. 

63 C.J. p 1172 note 17. 

41. Wash.—State ex rel. Thombury 
V. Gregory, 70 P.2d 788, 791, 191 
Wash. 70. 

48r Fla.—Corpus Juris gnoted in 
State ex rel. Hollsnfood Jockey 
Club V. Stein, 182 So. 863, 868, 183 
E^a. 530. 

HI.—Haggenjos v. City of Chicago, 
-168 1T.B. 661, 668, 836 HI. 573. 
Wash.—State ex rel. Thombury v. 
Gregory. 70n]?.2d 788„ 791, ^91 
,Waahs 7^. ; . - r 

Wyo. — ^Blumenthal V. City of.Chey¬ 


enne. 186 P.2d 556, 566, 64 Wyo. 
75. 

63 C.J. p 1176 note 91. 

Without a license being lirst obtained 

Fla.— Corpus Jnris quoted in State 
ex rel. Hollywood Jockey Club v. 
Stein, 182 So. 863, 868, 133 Flcu 530. 

53 C.J. p 1176 note 93. 

43. La.—State v. Morton, 162 So. 
718, 720, 182 La. 887. 

44. Fla.— Corpus Juris quoted in 

State ex rel. Hollywood Jockey 
Club V. Stein, 182 So. 863, 868, 133 
Fl€L 630. 

63 C.J. p 1176 note 92. 

45. IlL—^Haggenjos v. City of Chica¬ 
go, 168 N.B. 661, 663, 336 Ill. 573. 

Wyo.—^Blumenthal v. City of Chey¬ 
enne, 186 P.2d 656, 566, 64 Wyo. 
75. 

46. Fla.— Corpus juris gnoted in 

State ex rel. Hollywood Jockey 
Club V. Stein, 182 So. 863, 868, 133 
Fla. 530. 

53 C.J. p 1174 note 64. 

47. Fla.— Oorpas Juris quoted in 

State ex rel. Hollywood Jockey 
Club V. Stein, 182 So. 863, 868, 133 
Fla. 530. 

53 C.J. p 1174 note 65. 

48. La.—State v. Morton, 162 So. 
718, 729, 182 La. 887—City of 
Shreveport v. Price, 77 Bo. 883, 
885, 142 La. 936. 

49. III.—Haggenjos v. City of Chi¬ 
cago, 168 N.B. 661, 663, 336 IlL 
573. 

Wyo.—^Blumenthal v. City of Chey¬ 
enne, 186 P.2d 556, 666, 64 Wyo, 76. 

Sa La.—State v. Morton, 162 So. 
718, 720, 182 La. 887. 

Wash.—City of Tacoma v. Keisel, 
124 P. 137, 139, 6,8 Wash. 685, 40 
L.R,A.,N.S., 757. 

Wyo.—^Blumenthal v. City of Chey- 

6|3 


enne, 186 P.2d 566, 566, 64 Wyo. 
75. 

51. Wash.—City of Tacoma v. Kei¬ 
sel, 124 P. 137, 139, 68 Wash. 685, 
40 L.IUl.,N.S. 757. 

Wyo.—^Blumenthal v. City of Chey¬ 
enne, 186 P.2d 556, 566, 64 Wyo. 75. 

52. Fla.—Corpus Juris unotad in 
State ex rel. Hollywood Jockey 
Club V. Stein, 182 So. 863, 868, 133 
Fla. 530. 

63 C.J. p 1176 notes 66, 76-79. 

53. Fla.—Corpus Juris quoted in 
State ex rel. Hollywood Jockey 
Club V. Stein, 182 So. 863, 868, 133 
Fla. 530. 

Ga.—Smith v. Bohler, 72 Ga. 646, 553, 
554. 

54. Fla.—Corpus Juris quoted in 
State ex rel. Hollywood Jockey 
Club V. Stein, 182 So. 863, 868, 133 
Fla. 630. 

H.J.—^Newark v. Mt Pleasant Ceme¬ 
tery Co., 33 A. 396, 397, 68 N.J. 
Law 168. 

55. Fla.—Corpus Jwds quoted in 

State ex rel. Hollywood Jockey 

Club V. Stein, 182 (So. 863, 868, 138 

Fla. 530. 

63 C.J. p 1176 note 90. 

56. Fla.—Corpus Juris quoted In 

State ex rel. Hollywood Jockey 

Club V. Stein, 182 So. 863, 868, 138 
Fl8u 630. 

53 QJ. p 1175 note 74. 

57. Fla.—Corpus Juris quoted in 

State ex rel. Hollywood Jockey 

Club V. Stein, 182 So. 863, 868, 133 
Fla. 630. 

63 C.J. p 1176 note 86; ' 

68. U.S.—^Minturn v. Larue, Cal., 23 
How. 436, 488, 16 L.Ed; 674. 

Fla.—Corpus Juris quoted in State 
ex rel. Hollywood Jockey .Club v, 
Stein, 182 So. 863, 868* 138 Fla. 639. 

59^ Fla.—Corpus Juris q^ted ^4^ 
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not include tlie power to revoke,®^ destroy,or 
suppress but it may include tbe i)ower to pun¬ 
ish,®® to enforce,®^ or to increase and reduce.®® 

The power to regulate a particular business or 
calling implies the right to prescribe and enforce 
all such proper and reasonable rules and regulations 
as may be deemed necessary and wholesome in con¬ 
ducting the business in a proper and orderly man¬ 
ner,®® and includes the authority to prescribe rea¬ 
sonable rules, regulations, and conditions on which 
such a business may be conducted or permitted,®^ 
and ordinarily is conhned to such reasonable re¬ 
straints on the trade or business as may be de¬ 
manded by the public interest.®® The power to 
regulate a particular business implies a power of 
restriction and restraint as to the manner of con¬ 
ducting the business,®® and it may include the power 
to confine the business with respect to time^® or 
place,and it may even extend to permit restric¬ 
tion and restraint as to the erection in or upon 


which the business is to be conducted.^® However, 
the right to regulate will not usually be construed 
to include the right absolutely to prohibit"^® or 
destroy*^^ a legitimate business which may be pur¬ 
sued as a matter of common right.^® 

Equivalents; comparisons and distinctions. 'Tteg- 
ulate” has been held equivalent to, or synonymous 
with, "control” see 18 C.J.S. p 33 note 67, "govern” 
see 38 C.J.S. p 965 note 27, and "rule.”7® 

It has been compared with, or distinguished from, 
"confiscate” see 15 C.J.S. p 827 note 99, ^^construct” 
see 16 C.J.S. p 1509 note 46.1, "control” see 18 
C.J.S. p 33 note 70, "create” see 21 C.J.S. p 1038 
note 37, "designate” see 26 C.J.S. p 1239 note 30, 
"establish” see 30 C.J.S. p 1232 note 41, "extinguish” 
see 35 C.J.S. p 293 note 22, "fix” see 36 C.J.S. p 
886 note 69, "govern and regulate” see 38 C.J.S. 
p 965 note 30, "license” see 53 C.J.S. p 441 note 
94, "ordain” see 67 C J.S. p 519 note 43, "prescribe” 


state ex rel. Hollywood Jockey i 
Club V. Stein, 182 So. 863. 868. 133 I 
Fla. 530. 

La.—Shreveport Tract Co. v. Slireve- 
port 47 So. 40. 42, 122 La. 1, 129 
Am.S.R. 345. 

60. Fla.—Corpus Jhrls quoted la 
State ex rel. Hollywood Jockey 
Club V. Stem. 182 So. 863. 868. 133 
Fla. 530. 

53 C.J. p 1176 note 96. 

61. Fla.—Corpus JUris quoted la 
State ex rel. Hollywood Jockey 
Club V. Stem, 182 So. 863. 868, 133 
Fla 530. 

63 C.J. p 1175 note 87. 

62. Fla—Corpus Juris quoted la 
State ex rel. Hollywood Jockey 
Club V. Stein, 182 So. 863. 868. 133 
Fla 530. 

Wash.—State ex rel. Thornbury v, 
Gregory. 70 P.2d 788, 791, 191 
Wash. 70. 

63 C.J. p 1176 note 97. 

63. (F7a—Corpus Juris, quoted la 
State ex rel. Hollywood Jockey 
Club V. Stein, 182 So. 863, 868. 133 
Fla 530. 

63 CJ. p 1175 note 81. 

66. Fla—Nichols v. Yandre. 9 So.2d 

' 157. 159. 161 Bla 87. 144 A.L.R. 
1351—Corpus Juris quoted la State 
ex rel. Hollywood Jockey Club v. 
Sliolx^ 182 So..j863. 868, 133 Fla 630. 

Tenar^ilvennan v. City of Chatta- 

* poega, 57 S.W.2d 562, 165 Tenn. 
642. 

63 Cjr. p 1175 note 82. 

66. < JW-«Coxpns Juris ~ quoted la 
State > ex • rtl. HoHsrwood Jockey 

f OUbov.^Seellt/ 182 So. 8:68r*^8. 133 

V 636. 

1 1475wota 75. 

V, Revene.' 


124 P.2d 537. 539, 101 Utah 604— 
Ogden City v. Leo. 182 P. 530, 532, 
54 Utah 656, 5 A.L.R. 960. 

Wyo.—Jensen v. Town of Afton, 143 
P.2d 190, 201, 69 Wyo. 500. 

67. Fla—Corpus Juris quoted in 
State ex rel. Hollywood Jockey 
Club V. Stein. 182 So. 863, 868, 133 
Fla 530. 

N.D.—Corpus Juris dted la Thielen 
V. Kostelecky, 287 N.W. 613, 616, 
69 N,D. 410, 124 A.L.R. 820. 

W€ush.—State ex rel. Thornbury v. 
Gregory, 70 P.2d 788, 791, 191 
Wash. 70. 

53 C.J. p 1175 notes 67, 80. 

68. N.J,—N. J. Good . Humor v. 
Board of Commissioners' of Bor¬ 
ough of Bradley Beach. 11 A.2d 
118. 118. 124 N.J.Law 162. 

69. N.Y.—City of Rochester v. W^t, 
68 N.B. 678, 674, 164 N.T. 610, 53 
L.R.A. 648, 79 Am.S.R. 669. 

Wash.—City of Tacoma v. Keisel, 124 
P. 137, 139, 68 Wash. 685, 40 L.R. 
A.,N.S,. 767, 

70. Fla—Corpus Juris quoted la 
State ex rel. Hollywood Jockey 
Club V. Stein, 182 Sa 863, 868, 133 
Fla 530. 

La—State v. Morton, 162 So. 718, 
720, 182 La 887. 

Wash.—State ex rel. Thornbury v. 
Gregory, 70 P.2d 788. 791, 191 
Wash. 70. 

Wyo.—Blumenthal v. City of Chey¬ 
enne, 186 P.2d 556, 566, 64 Wyo. 76. 

58 C.J. p 1176 note 72. 

7L Fla—Corpus Juris quotkl la 
State ex rel. Hollywood Jo^^y 
Club V. Stein, 182 So. 863^ 868, 133 
Fla 530. 

WaE^-!—State ex rel. Thornbury v. 
Gregory, 70 P.2d 788, 7^1, 191 
Wash. 70. 


Wyo.—^Blumenthal v. City of Chey¬ 
enne. 186 P.2d 556, 566, 64 Wyo. 75. 
53 aj. p 1175 note 71. 

72. N.T.—City of Rochester v. West, 
58 N.E. 673, 674, 164 N.T. 610, 63 
L.R.A. 648, 79 Am.S.R. 669. 

Wash.—City of Tacoma v. Heisel. 124 
P. 187, 189, 68 Wash. 686, 40 L.R. 
A.,N.S.. 767. 

73. N.J.—N. J. Good Humor v. 
Board of Commissioners of Bor¬ 
ough of Bradley Beach, 11 A.2d 
113, 118, 124 N.J.Law 162. 

Similarly expressed 
“What is meant by the power to 
regulate has been before the courts 
on many occasions and does not war¬ 
rant an extensive discussion hera 
Generally it means that the mode 
and manner of conducting the busi¬ 
ness may be controlled. In so doing, 
the regulatory body liiay ordinarily 
consider, the character of those op¬ 
erating business, the place and 
hours of operation, the type of build¬ 
ing and the sanitary condition there¬ 
of, the number of places to be li¬ 
censed, and any other reasonable reg¬ 
ulation that is not prohibitory.”— 
Phelps, Inc. v. City of Hastings, 42 
N,W.2d 300, 303. 162 Neb. 651. 

74. IFla—Corpus Jails quoted In 
State ex yel. Hollywood Jpckey 
Club V. jStein, 182 So. 863, .868, 133 
Fla 530. 

Ohio.—^Frecker v. City of Dayton, 85 
’‘N.F.2d 419, 424, 88 Ohio App. 62.* ' 

I 63'C.J. p 1175 note 88. ' 

76. N.J.—N. J. Good Hupoior v. 
Board of Conunisslpners of Bor*- 
ough of , Bijadley , 11 A.2d 

113, 118, 124 ^^jr.Laiw.iaa. , 

76^ Tenn.—s^3ilv4rman v.* City of 
Chattanooga, 57 S.W.aA' Siv, ’itS 
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see 72 C.J.S. p 489 note 10, prevent” see 72 CJ’.S. 
p 497 note 83, "prohibit’^ see 73 C.J.S. p 6 note 91, 
*^rovide” see 73 C J.S. p 266 note 63, "restedn,'^^ 
"restraint,”'^^ "revoke,”"^^ and "snppress.”*® 

BEdXTLATION. While the teim ^^egulation’^ is 
of broad signification^! and of very broad iniport,^^ 
it nevertheless has a well-defined meaning.^^ 

The word ^^r^nlation" is variously defined as 
meaning a rule prescribed for conduct a rule or 
order prescribed for management or government *,^6 
a rule, order, or direction from a superior or 
competent authoritya governing direction ;S7 a 
regulating pMciple;*® a precept;89 a law,^^ a 


prescription;^! a method.^2 The word is also de¬ 
fined as meaning an exercise of control the act 
of relating; the act of reducing to order, or of 
disposing, in accordance with rule or established 
custom.^^ 

Eegulation implies uniformity in operation, not 
discrimination,^5 and presupposes the existence of a 
right.®® It involves the exercise of compulsion, or 
the imposition of a superior power,®*^ and is suffi¬ 
ciently comprehensive to cover the exercise of au¬ 
thority over the entire subject to be regulated.®® 
It embraces both government®® and restriction,! but 
is not confined to the imposition of restrictions,® and 
it may include designation® and all directions by 


77- Ind.—^Duckwall v. New lAlbany, 
25 Ind. 283, 285. 

53 C.J. p 1!74 note 49 [a]—54 C.J. 
p 733 note 15 [a]. 

78. Tenn.—Nashville v. Lin<Sc, 80 
Tenn. 499, 512. 

79. Wls.—State v. Milwaukee, 109 
N.W. 421, 422, 129 Wis. 662. 

80. La.—Shreveport v. Price, 77 So. 
883, 886, 142 La. 936. 

53 C.J. p 1176 note 20. 

8L Kan.—^Durland v. Durland, 74 
P. 274, 276, 67 Kan. 734, 63 L.RJL 
959. 

82. Wls.—^Madison v. Southern Wis¬ 
consin R. Co., 146 N.W. 492. 500, 
166 Wis. 352, 10 A.L.R. 910. 

83. Colo.—^In re Leasingr State 
Lands, 32 F. 986, 988, 18 Colo. 359. 

Okl.—^Betts V. Land Office Commis¬ 
sioners, 110 P. 766, 770, 27 Okl. 64, 
**MaTiy deflsitloxis of the meaningr 
of the term ^srulation* may be 
found under the title ^Regrulation,' 
53 CJr. p 1177, et sea.”—Utak Light 
& Traction Co. v. Public Service 
Commission, 118 P.2d 683, 699, 101 
Utah 99. 

84. Mo.—State v. Tippett, 296 S.W. 
132, 136, 317 Mo. 319, 

63 C.J. p 1178 note 78. 

Similasly defined 

(1) A general or tmiversal rule of 
conduct applicable to aJl alika—Un¬ 
ion Towel iSupply Co. v. Jersey City, 
123 A. 254, 256, 99 NJ-.Law 52. 

(2> A rule fqr.a general course of 
action.—Christopher v. New York, 13 
Barb., N.Y., 667, 673. 

(3) ^ rule of law by which some 
right is to be exercised.—Belmar v. 
Prior, 79 A. 1032, 1034, 81 N.J.Law 
254-^3 aJ. P 1178 note 78. 

• (4) Any nile for the ordering of 
alEairs, public dt private. 

N.M.—State v. Miller. 2'ef8 P. 510, 513. 
< 33N.M»209. 

Pa.—Kepner v. Comnmnwealth, 40 
Pa. 1^4. 129. 

‘ - , ’’il ' , 1 • I ' i -C" 

85. Cal.—^Blatz Brjawlng Ca, v^ <^1- 

Uns^ 160 P.24 27, 89, «»'6aI.App. 

24 639 . -I' ' 


Ind.—Shake v. Board of Commission¬ 
ers of Sullivan County, 1 N.£12d 
132, 13'4, 210 Ind. 61. 

53 C J. p 1178 note 76. 

Similarly defined 

<1) A rule or order prescribed by 
a superior for the management of 
some business, or for the government 
of a company or society.—Atlantic 
Coast Line R. Co. v. State, 74 So. 
695, 602, 73 Pla. 609—Curry v. Mar¬ 
vin. 2 Fla. 411, 415. 

(2) A rule of order prescribed by 
a superior or competent authority, 
relating to the action of those un¬ 
der its control.—State v. Miller, 263 
P. 610, 613, 33 N.M. 200—63 aj. p 
1178 note 75. 

(3) A rule or order prescribing the 
actions of those under its control.— 
In’ re Campbell, 14 Ont.L. 184, 185, 
9 Ont.W.R. 345. 

86. Ind.—Curless v. Watson, 102 
N.E3. 497, 602, 180 Ind. 86. 

Phrases 

(1) ^'Regulation charge'* defined 
see Licenses 5 1a 

(2) Other phrases emplo^ng the 
term and as to which .more recent 
adjudications liave not been found 
see 53 C.J. p 1180 notes 11-20. 

87. Cal.—^Blatz Brewing Co. v. Col¬ 
lins. 160 P.2d 37, 39, 69 Cal.App.2d 
639. 

Ind.—Shake v. Board of Commission¬ 
ers of Sullivan County, 1 N.B.2d 
132, 134, 210 Ind. 61. 

63 C.J. p 1177 note 63. 

A governing ox prescxthlng oouf se of 
action, 

Ind,—Curless v. Watsen, 102 N.B. 
497, 602, 180 lad. 86. 

88. Cal.—^Blatz Brewing Co. v. Col.- 
llns, 160 ^,2d 37, 89, 69 CaIAlpp.2d 
639. 

Ind.—Shake v. Board of Commissieb- 
ers' of Sullivan County, 1 N.iB.2d 
132, 134, 210 Ind. '6*. 

63 aJ. p 1178 note 70. 

89b 'Cal.—Blatz Brewliig Co: v^ Ofil- 
11ns, 160 P.2d 37, 39, 69 €ai:App.2d 
639. > ‘ ‘ - 


Ind.—Shake v. Board of Commission¬ 
ers of Sullivan County, 1 N.K2d 
132, 134, 210 Ind. 61. 

53 C.J. p 1178 note 68. 

90. Cal.—Blatz Brewing Co. v. Col¬ 
lins, 160 P.2d 37, 89, 69 Cal.App.2d 
639. 

Ind.—Shake v. Board of Commission¬ 
ers of Sullivan County, 1 N.B.2d 
132, 134, 210 Ind. 61. 

53 C.J. p 1178 note 65. 

9L Colo.—^In re Leasing State 

. Lands. 32 P. 986, 988, 18 Colo. 359. 
OkL—^Betts- V. Land Office Commis¬ 
sioners, 110 P. 766, 770, 27 Okl. 64. 
92- Pla.—Atlantic Coast Line R. Co. 

V. State, 74 So. 596, 602, 73 FXa. 
609—Curry v. Marvin, 2 Fla. 411, 
415. 

98. N.H.—Clouti^ V. State Milk 
Control Board, 28 A.2d 55< 558, 
92 N.H. 199. 

94b Ind.—Curless v. Watson, 102 N. 

E. 497, 502, 180 Ind. 86. 

95b N,J.—^Belmar v. Prior, 79 A. 
1032, 1034, 81 N.J.Law 254. 

96. Mont.—Butte v. Paltrovieh, 75 
P. 621, 30 Mont. 18. 104 Am.S.R. 
698. 

97- U.S.—City ^ of Covington, Ky. v. 
Cincinnati, N. & C. R Co.. C.CA. 
Ky., 71 P.2d 117, 120. 

98. Mo.—^Marsh v. Bartlett, 121 S. 

W. 2d 737, 744, 343 Mo. 626. 

99. Mich.—Home Tel. Co. v. Michi- 
. gan.R. Commn., 140 N.W. 496, 499, 

174 Mich. 219. 

L N.H.—Stone v. Cray, 200 A. 517, 
520, 89 N.H. 483. 

53 CLJ. p 1178 note 90. 

Every regtflatioii. is, of necessity^ 
a restriction.—State ex rel. Holly¬ 
wood Jockey Club v. Stein, 182 So. 
^63, 867, 188>Fia-.r.69{h--BK.i«Lrte Le¬ 
winsky, 63 Bo. 677, 67^ 66/iaB:ia. 

2. Minn.-^rme v. Atla^ 8b 
Co., 13 N.W.2d 767; 2IT Mtoit. 

i J I ' *' OC 

^ Pa—Byrne’s Cdse^ 34 PaObi'^filS, 

526. "il*' u t 
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rule of the subject matter.^ It has been said that 
in the nature of it, a regulation defines what shall 
and shall not be done in certain events.^ '^Regula¬ 
tion” contemplates or implies the continuance of 
the subject matter in existence or in activity,® and 
regulation of a business or action implies the con¬ 
tinuance of such business or action,7 since the very 
essence of regulation is the existence of something 
to be regulated.® Thus mere regulation is not the 
same as absolute prohibition,® and regulation ordi¬ 
narily does not involve the power absolutely to pro- 
hibit^® or suppress,although the term has been 
construed to include prohibition under certain cir¬ 
cumstances,^^ such as where the object of the regu¬ 
lation is an inherently evil occupation, trade, or 
business.!® It has been said that regulation con¬ 
notes the power to permit and control as well as to 
prohibit.!^ 

"Regulation” has been held equivalent to, or 
synonymous with, "condition” see 15 C.J.S. p 810 
note 62, "restriction,”!® and "rule.”!® 

It has been compared with, or distinguished from, 
"condition” see 15 C.J.S. p 811 note 68, "confisca¬ 
tion” see 15 CJ-S. p 827 note 7, "control” see 18 
C.J.S. p 30 note 53, "designation” see 26 C.J.S. p 
1240 note 66, "discrimination” see 27 C.J.S. p 140 
note 50, "instruction” see 44 C.J.S. p 417 note 76, 
"legislation” see 52 C.J.S. p 1047 note 52, "manage¬ 
ment” see 55 C.J.S. p 3 note 29, "order^’ see 67 
C.J.S. p 520 note 66, "ordinance” see Municipal 
Corporations § 411, 'prohibition” see 73 C.J.S. p 


7 note 1, "requisition,”!'^ "resolution,”!® "restric¬ 
tion,”!® “rule,”®® "specification,”®! and "suppres¬ 
sion.”®® 

The terms "regulations” and "by-laws” have been 
held to be synonymous, and have also been dis¬ 
tinguished see 12 C.J.S. p 872 notes 60.1, 60.2. 

REG^ULUS. In Saxon law, a title sometimes giv¬ 
en to the earl or "comes,” in old charters.®® 

In metallurgy, the more or less impure button, 
globule, or mass of metal, formed beneath the slag 
in smelting and reducing ores ;®4 matte.®® 

REKABEEE FACIAS SEISINAM. When a sheriff 
in the "habere facias seisinam” had delivered seisin 
of more than he ought, this judicial writ lay to make 
him restore seisin of the excess.®® 

REHABILITATE. To restore to a former capacity; 
to reinstate; to qualify again;2"^ to restore to one’s 
former rank, privilege, or status; to clear the char¬ 
acter or reputation of stain; to retrieve forfeited 
trust and confidence;®® to invest or clothe again 
with some right, authority, or dignity.®® 

REHABILITATION. The word "rehabilitation” is 
said to have a well-defiined meaning of little vari¬ 
ety,®® and ordinarily is employed as meaning the 
act, process, or result of rehabilitating; the state of 
being rehabilitated; restoration of a right, one’s 
good name, one’s health and efficiency, etc.®! 

In French and Scotch criminal law, "rehabilita- 


4k Minn.—Orme v. Atlas Gas & Oil 
Co.. 18 N.W.2d 757. 762, 217 Minn. 

27. 

5. Ala.—^Ivey v. Railway Fuel Co., 
118 So. 583. 585. 218 Ala. 407. 

6m Mo.—City of Meadville v. Casel- 
man, 227 S.W.2d 77, 80. 240 Mo. 
App. 1220—State v. McCammon. 
86 S.W. 610, 511, 111 Mo.App. 626. 

63 C.J. p 1178 note 80. 

7m Ill.—^Haggenlos v. City of Chica- 
sro, 168 N.E. 661, 663, 336 Ill. 573. 
Wyo.—^Blumenthal v. City of Chey¬ 
enne. 186 P.2d 556. 566, 64 Wyo. 75. 

Sm Mich.—Churchill v. Detroit, 116 
N.W. 558. 158 Mich. 03. 

9m IlL—^HaggenSoa v. City-of Chica¬ 
go, 168 N.E. 661. 663, 336 HL 573. 
Wyo.—^Blivnonthal v. City of Chey¬ 
enne^ 186 P.2d 556, 566, 64 Wyo. 75. 
Regulation htipottm a partial re- 
attletloa Whicl\ does not wholly pro- 
hifiit.—Belzpar v. Prior, 79 A. 1032, 
103^ 81 NjrXaw; 254. 

xa. N.T.—Institute of Metropolis v. 
^ipi^y^ys^tyi^of 3^ew York, 289 N.T. 
* S. ’660. 666, 159 Misc. 529. 


11. N.T.—^Institute of Metropolis v. 
University of New York, supra. 

12. Ohio.—(Frecker v. City of Day- 
ton, 85 N.E.2d 419, 424, 88 Ohio 
App. 52. 

13. Ohio.—^Frecker v. City of Day- 
ton, supra. 

14. Conn.—^Tale Univ. v. New Haven, 
134 A. 268, 274, 104 Conn. 610, 47 
A.L.R. 667. 

53 C.J. p 1178 note 88. 

15. N.H.—Stone v. Cray, 200 A. 517, 
520, 89 N.H. 483. 

16. Neb.—State v. Hoctor, 120 N.W. 
199, 200, 83 Neb. 690. 

53 C.J. p 1180 note 10. 

17- U.S.—Campbell ,v. Chase Nat. 
Bank of New York City. D.C.N,Y., 
5 F.Supp. 156, 175. 

is. Pa.—Kepner v. Commonwealth, 
40 Pa. 124, 130. 

19. Mo.—State, at inf. of Huffman 
V. Sho-Me Power Co-op., 204 S,W.2d 
276, 280. 356 Mo. 832. 

53 CJ. p 1179 note 3, 

sa Colo.—state Treasurer, v. Ellis, 
170 P.2d 283, 285, 115 Colo. 154. 

54 C.J. p 1109 note 91 [aL 

m 


21. U.S.—Standard Computing Scale 
Co. V. Farrell, N.T., 39 S.Ct. 380, 
249 U.S. 671, 577, 63 L.Ed. 780. 

22. S.C.—State V. Columbia, 40 S.C. 
L. 404, 415. 

53 C.J. p 1179 note 5. 

23. Black D.D. 

34. Webster New IntD. 

Regulus of copper see 18 C.J.S. p 
129 note 88. 

25. U.S.—U. B. V. Consolidated Kan¬ 
sas City Smelting, etc., Co.. 8 Cust 
App. 226, 227—U. S. v. American 
Smelting, etc., Co., 6 Cust.App. 
398, 399. 

26. Black L.D. 

Habere facias seisinam see 39 C.J.S. 
p 766 note 10. 

27. U.S.—^In re Coleman, D.C.Ky., 21 
F.Supp. 923, 924. 

28. Fla—In re Stoller, 36 So.2d 443, 
444, 445, 160 Fla 769. 

29. U.S.—^In re Coleman, D.C.Ky., 21 
F.Supp. 928, 924. 

30m UJS.—^In re Coleman, D.a^„ 21 
F.Supp. 923, 924. 

31. Webster New lntJ>. 
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tion” means the reinstatement of a criminal in his 
personal rights which he has lost by a judicial sen¬ 
tence and in old English law a papal bull or 
brief for reenabling a spiritual person to exercise his 
function, who was formerly disabled; or a restor¬ 
ing to a former ability.^* 

Rehabilitation rule. The term ^^rehabilitation 
rule” is sometimes applied to the proposition that 
where the testimony of a witness is assailed as a 
fabrication, resorted to for the exigencies of the 
trial and motivated by some self-interest, then the 
party calling him may sho-w that, at a time when 
the imputed motive did not exist, the witness made 
statements consistent with the testimony given at 
the trial.84 rule is treated in the C.J.S. title 
Witnesses § 648, also 70 C.J. p 1185 note 90. 

BEHEARINQ*. The term is discussed generally in 
Appeal and Error §§ 1408-1462, Criminal Law § 
1830, Equity §§ 622-667, and Admiralty § 148 b. 
See also the title index to Federal Courts. It is 
sometimes used in the sense of ^^new trial’’ as stated 
in New Trial § 1 a. For other particular applica¬ 
tions and specific uses of the word consult the De¬ 
scriptive-Word Index. 

EEL Literally, ‘^Of a thing,” being the genitive and 
also the plural o-f ^b:eus.”35 

In the civil law, in a general sense, parties to an 
action; litigating partiesand, in a special sense, 


persons from whom a thing is demanded; defend- 

ants.37 

As the first word of maxims as to which there 
have been no recent applications see 53 C.J. p 
1181 note 57, p 1183 note 14. 

BEICHSEATH. The parliament of the Western 
Austrian Empire excepting the Hungarian division; 
it consisted of a house of nobles and a house of 

deputies.38 

EEIdKSTADT. An imperial city; a European 
city which held its charter directly from the Holy 
Roman Emperor.^^ 

EEIOESTAGh. The imperial diet of the Holy Ro¬ 
man Empire.^® 

REIF. A term of old Scotch law meaning rob- 
beiy.^^ 

EEIMBX7ESE. The word ^^imburse,” considered 
alone, is rather broad in its signification,42 and has 
an equivocal implication.43 It is variously defined 
as meaning to pay back44 that which has been ex¬ 
pended ;46 to pay back as an equivalent for what 
has been abstracted, expended, or lost;43 to repay47 
that expended;43 to refund;^® to replace^^ in a 
treasury or purse,®! as an equivalent for what has 
been taken, lost, or expended to make restora¬ 
tion ;®3 to restore;®^ to make return of an equiva- 


92. Black Li.D. 

33. Black L.D. 

34. N.T.—Cohen v. Covelll, 94 N.T.S. 
2d 782, 784, 276 App.Div, 375. 

35. Burrlll L.D. 

See the C.J.S. definition Bes post, 
also 54 C.jr. p 693 notes 66-70. 

Bel iatearveatiui 

(1) Liiterally, '^Things intervening,’* 
that is, things done by one of the 
parties to a contract, in the faith 
of its validity, and with the assent 
of the other party, and which have 
so affected his situation that the 
other will not be allowed to repudi¬ 
ate his obligation, although original¬ 
ly it was imperfect.—^Black L.D. 

(2) In Scotch law, a part per¬ 
formance of a contract.—^Burrill L.D. 
Other phrases 

(1) “Rei interitus;” the destruc¬ 
tion of a thing.—^Trayner Leg.Max. 

(2) “Rei judicatse;” of the matter 
adjudged.—^Tayler L.Gloss. 

(S> “Rei persecutorise;” the name 
given to a class of actions under the 
civil law.—^Trayner liegJdaz/ 

(4> “Rel su«e providus^* a Ijatin 
phrase tneaning: ’’Careful ot his 
property, or prudent in its manage¬ 
ment”—^Trayner Leg.Max. 


(5) ”Rel vindicatio;” literally, A 
vindication of the matter; in civil 
law, a real action.—^English LiJD, 

(6) ”Rei vindicatoria” see Real 
Actions S 1. 

33. Burrill KD. 

Xnoludes both the ’’actor” and the 
*”reus” proper.—^Burrill LJD. 

37. Burrill L..D. 

38. English Itjy. 

39. English LuD. 

40. English L..D. 

41. Burrill Li.D. 

42. Wash,—^Perkins ,v. Brown, 88 P. 
2d 253, 256, 179 Wash. 597, 101 A.L.. 
R. 275. 

43. Wash.—^Perkins v. Brown, su¬ 
pra. 

44. Cal,—^Lios Angeles County v, 
Frlsbie, 122 P.2d 526, 530, 19 Cal. 
2d 634. 

Ky.—^Lyons v. Molse’s Ex’r, 183 S.W. 

2d 493, 495, 298 Ey. 858. 

53 C.J. p 1181 note 60. 

46. Ey.—^Lyons v. Moise’s 3Qx*r, su¬ 
pra. 

46. Wash.— Corpus guris died in 
Perkins v. Brown, 38 (P.2d 253, 266, 
179 Wash. 597, 101 A.3JJEt‘275. 

53 C.!. p 1181 note 6(H> 1182 note 

66 . 


47. Cal.—lios Angeles County v. 
Frisbie, 122 P.2d 526, 530, 19 Cal. 
2d 634. 

Wash.—^Perkins v. Brown, 38 P.2d 
263, 256, 179 Wash. 697, 101 A.LJt 
276. 

48. Cal.—^Los Angeles County v. 
Frisbie, 122 P.2d 526, 530, 19 Cal. 
2d 634. 

49. Wash.—Corpus juris eited in 
Perkins v. Brown, 38 P.2d 258, 
256, 179 Wash. 597, 101 A.L.R. 276. 

53 C.J. p 1182 note 64. 

50. Neb.—State v. Moore, 59 N.W. 

765, 769, 40 Neb. 854, 26 L.RJL 
774. 

Or.—^Askay v. Maloney, 179 P. 899, 
902, 92 Or. 566. 

51. Neb.—State v. Moore, 59 N.W. 

766, 769, 40 Neb. 854, 26 L.RJL 
774. 

58. Neb.—State v, Moore, supra. 

Or.—Askay v; Maloney, 179 P. 899, 
902, 92 Or. 666. 

53. Cal.—^Los Angeles County v. 
Frisbie, 122 P.2d 626, 530, 19 Cal. 
2d 634. 

64. Ean.—Water-Power Co. v. 

Brown, 23 Ean. 876, 891. 

53 ax p 1182 note 66. 
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lent to;55 to make return or restoration of an 
equivalent for something paid, expended^ or lost;56 
to make whole to indemnify.58 

It has been said that the definitions of the word 
indicate two ideas; the first being that of indemni¬ 
fying one for that which he has paid out, and the 
second being that of supplying one with the equiva¬ 
lent of that which he should have otherwise re- 
ceived.5^ It has also been said that the term in¬ 
dicates a seeondaiy liability.®^* 

BElMBTJBrSIjMENT. A word of general significa¬ 
tion,which presupposes disbursement, previous 
payment,or some outlay of funds or expenses 
incurred.®^ It is defined as meaning refunding or 
repay2n3nt;®'5 a refund; a payment back;®® pay¬ 
ment;®*^ the return of money, or the putting back 
of money in the purse of one who had taken it out 
of it, or disbursed it.®® It has been said that in 
its primary sense, "reimbursement" means to secure 
a return or restoration of an equivalent for some¬ 
thing paid or expended.®® 

The tmm has been compared with, or distinguished 
from, "compensation" see 15 C.J.S. p 655 note 64, 
"fair value" see 35 C.J.S. p 486 note 46J, and 

"salaiy."70 

Heimbursement to public ofScials of expenses in¬ 
curred in the jJerformance of official duties is dis¬ 


cussed generally in Officers § 91, and for references 
to the term in connection with municipal officers 
consult the title index to Municipal Corporations. 
For other particular applications and specific uses 
of the word consult the Descriptive-Word Index. 

EEINCOKPOEATION. Of corporations generally 
see Corporations §§ 1575-1577; of mutual benefit 
insurance corporations or associations see Insurance 
§§ 1437,1447. 

BE INFECTA. The business not having been ac- 
complished.'^i 

BEINFOBCE or BEENFOBOE. To enforce over 
again.72 The term has been distinguished from "re¬ 
construct" see ante p 106 note 64. 

BEINTOBOEIIONT or BE^NTOBCEMENT. The 

principle of reinforcement, as the word denotes, is 
to give force to or strengthen the place which is 
weak by adding something which is strong;*^® and 
when the term is used with reference to concrete 
construction it means placing metal, which possesses 
tensile strength, at the weak points in the concrete 
where it is subjected to tensile strains.74 

BEINSOBIPTION. See Mortgages § 207. 

BEINSTATE. To instate againto reinstall; to 
reestablish to renew to place again in posses- 


55.' Wash.—Perkins v. Brown, 38 
P.2d 253. 256. 179 Wash. 597, 101 
A.L..B. 276. 

59. N.T.—Woerz v. Schumacher, 56 
N.E. 72, 73, 161 N.T. 530. 

63 C.J. p 1182 note 62. 

67. N.T,—Woerz v. Schumacher, su¬ 
pra. 

sa Wash.— Corpus jrarls cited in 
Perkins v. Brown, 38 P.2d 263, 266, 
179 Wash. 697, 101 A.L.R. 276. 

53 CLJ. p 1182 note 61. 

59. Wash.—^Perkins v. Brown, su¬ 
pra. 

ea Or.—^Askay v. Maloney, 179 P. 

899, 902, 92 Or. 566. 

53 C.J. p 1182 note 67. 

61. Wyo.—State ex rel. R. R. Crow 
& Co. V. Copenhaver, 184 P.2d 694, 
605, 64 Wyo. 1. 

62. La—Forstan v. Consolidated 
Assoc, of Planters, 34 La.Ann, 770, 
774. 

63 CLJ. p 1182 note 72 [a]. - 

63. N.J.—Solimine v. Hollander, 19 
A.2d 344, 348, 129 N.J.Ea. 264. 

66. BiC,—Group Health Ass'n v. 
Shepherd, ICuxulpp., 87 A.2d 749, 
761. 

66. Vsv—Henrkie County v. dty df 
Richmond, 15 S:B.2d 309, 324, 177 

Ya. 754. ^ . 


Wyo.—State ex rel. R. R. Crow & Co. 
V. Copenhaver, 184 P.2d 694, 606, 64 
Wyo. 1. 

66. Wyo.—State ex rel. R. R. Crow 
& Co. V. Copenhaver, supra. 

Xts customary meaning*, accordingr 
to well-known Engrlish lexicons.— 
State ex rel. Crow & Co. v. Copen¬ 
haver, supra. 

67- U.S.—Omstein v. Hickerson, B. 
GLa., 40 F.Supp. 305, 308. 

68- Lia.—^Hope v. Board of Liquida¬ 
tion, 9 So. 754, 762, 43 La.Ann. 738 
—^Forstall v. Consolidated Assoc, 
of Planters, 34 La.Ann. 770, 774. 

69. Va.—^Henrico County v. City of 
Richmond, 16 S.B.2d 309, 324, 177 
Va. 764. 

Wyo.—State ex reL R. R. Crow & 
Co. V. Copenhaver, 184 P,2d 594, 
605, 64 Wyo. 1. 

70. Ind.—State v. Billhelmer, 96 N. 
E. 801, 804, 178 Ind. 83. 

7L Tayler LuGloss. 

72. N.J.—^McCarty v. Hudson Coun¬ 
ty, 106 A. 219, 220, 91 N.J.Law 
137. 

Phrases 

(1) **Re5nf9rced concrete'' see 15 
CJ.S. p 803 in Poc^ Pjarts. 

(2) ''Reinforced ^ed bsirs.*t. see 

Rar 9 GJ.S. p 1337 note 43.L ^ 


73. U.S.—^Turner v. Lauter Piano 
Co., N.J., 248 P. 930, 933, 161 C.C. 
A. 48—^Toung v. John McShain. 
Inc., I>.C.Md., 39 P.Supp. 621, 524. 

74. U.S.—^Turner v. Lauter Plano 
Co., N.J., 248 P. 930, 933, 161 C.G 
A. 48—Young v. John McShain, 
Inc., D.C.Md., 39 P.Supp. 621, 524. 

^75. Ill.— Kahn v. Continental Cas.' 

Co., 63 N.E.2d 468, 475, 891 HI. 445. 
Njr,—Harcher v. Hurley, 181 A.. 809, 
310, 116 N.J.Law 18. 

N.Y.—Vivien v. Board of Ed. Retire¬ 
ment System, 63 N.T.S.2d 390, 
395. 

Okl,—^Missouri State L. InS. Co. v. 
Jensen, 281 P. 561, 562, 139 Okl. 
130. 

Tex.^Lowry v. .ffitna Life Ins. Co., 
Clv.App., 120 S.W.2d 505, 607. . v 
Phrases employing the term and as 
to which more recent adjudlcatioftsf 
have not been found see 63 C.J. p 
1183 notes 89^, 90. 

76. Okl.—dlissourl State L. Ins. Co^ 
V. Jensen, 281 P. , 661, 612, J89 
Okl. 130. 

Tex,—Lowry v. .ffltna Life Ins. Co., 
C^v.App., 120 S.W.2d 606^ 607. 
‘'BeSustatad” dsdned as,meaning,to 
reSstablish.,—Barpn v. Prudence fjite 
Ins. Qo., 42 N.E.2d 137,‘ ilS Ill. 
APP, 129. ^ ^ . .;w , 

177. Ala.—Uu^nal lu. Ins.' Co, , y. 
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sion or in a former state to restore to a state 
from which one has been removed;*^® to restore to 
a former state, station, or authority.80 It has been 
said that the nse of the term ordinarily implies 
a reinstatement to a whole or nnity^^i 

When used in connection with employment, 
"reinstate” may mean either to receive back into 
employment only^s or to put back into the same 
position or state from which removed.^^ 

When employed with reference to a law snit aft¬ 
er dismissal, "reinstate” means to place It again 
in the same position it enjoyed prior to dismissal's 
In this connection the term is treated in Dismissal 
and Nonsuit §§ 40-44, 78-83, Equity §§ 564^ 578, 
and Federal Courts § 142. 

REINSTATEMENT. The word "reinstatement” 
presupposes a termination or suspension,*® and in 
its generally accepted sense*^ means the act of 
reinstating;** restoration to a state from which 
one has been removed;** restoration to a former 
position, ofBlee, or rank.** It is also defined as 
meaning renewal*^ 

When used with respect to employment the word 
"reinstatement” necessarily implies the passage of 
time from and after the former emplo 3 nnent and 
the restoration of the employee to a place whose in¬ 
cidents in the meantime may have changed with 
business oonditions,*^ 

^Reinstatement” has been compared with, or dis¬ 
tinguished from, "conversion” see 18 C-J.S. p 4L 


note 81, "reemployment” see ante p 179 note 92, 
and "renewal”** 

The word "reinstatement” is employed in various 
connections throughout this work, particular refer¬ 
ence being made to Attorney and Client § 41, 
Criminal Law §§ 397, 1827, and Officers § 72. See 
also the indexes to the titles Appeal and Error, 
Dismissal and Nonsuit, Insurance, Master and Serv- 
^t, and Municipal Corporations. For other specific 
references see the Descriptive-Word Index. 

REINSTJRANOE. See Insurance §§ 1220-1242. 

REINSURANCE RESERVE. See Insurance § 102 b. 

RE INTECRA. literally "The thing being un¬ 
finished.” When a matter was under debate in the 
senate, the Romans said it was ^*re Integra.”*^ 

REINVEST. The term implies a previous divesti¬ 
ture,*® and is defined as meaning to invest again 
or anew.** 

REINVESTMENT. The act of investing anew; a 
second or repeated investment.*^ 

Matters relating to the reinvestment of funds by 
the guardian or committee of a person under l^al 
incapacity are treated in Guardian and Ward § 107, 
Infants §§ 63, 64 b, 66 p, and Insane Persons §§ 
85 d (1) (a), 93 c. 

RE1FX7BLI0.ZB. As the first word of maxims as to 


Lovejoy; 88 So. 591, 592, 203 Ala. 
452. 

Okl.—^Missouri State L. Ins. Co. v. 
Jensen, 281 P. 561, 562, 139 Okl. 
ISO. 

78- NT.J.—Hlarcher v. Hurley, 181 A. 

809, 310, 116 N.J.LaW 187’ 

Tex.—^Lowry v. .ffltna Life Ins. Co., 
Civ.App., 120 S.W.2d 505, 507. 

53 C.J. p>1182 note 8L 

79. N-J—Harcher v. Hurley, 181 A. 
309, 310, 116 K.J.LaWlS. 

Tex.—Lowry v. .®tua Life Ins. Oo., 
CivJ^pp*, 120 S.W.2d 505, 507. 

58 aJ. p 1182 note 84. 

80. N.T.—Vivien v. Board of Ed. 

Retirement System, 63 N.Y.S.2d 
390, 895. ' ’ 

81. Okl.—'Missouri State L. Ins. Co. 
V. Jensen, 281 P. 561, 5^2, 139 Okl. 
180. 

88y ,Mo.—BaiTQV>9 V* Rtss & Co., 
me., 179 S.^.2d 473, 47;>, 238 Mo. 
,App. 834. , , ‘ 

83. Mo.* 7 Xio]qpiis, Jtpds cited. In 
Barrows v. Hiss & Co., me., if9 S. 
' W.Sd 238 HoJiLpp.^ 384. T' 

53 C.J. p 1182^ttete’bA . - * ' i . ‘ 


84. Mo.—Corpus VTnzis dted in. 
Barrows v. Riss & Co., me., 179 
S.W.2d 473, 475, 288 Mo.App. 384. 

53 C.J. p 1182 note 87. 

Means more tkaa a mere reMring. 
—Slettum Y. Northern Pump Co., 30 
N.W.2d 708, 710. 226 Minn. 432. 

85. XT.S.—U. S. V. Green, C.C.A. 
Mont, 107 P.2d 19, 22. 

88. Pa.—^Roeschen v. Dietrich, 163 
A. 63, 66, 107 Pa.Super. 298. 

87. Ind,—^Board of Trustees of Fire¬ 
men's Pension Fund v. State ex rel. 
Furgason, 187 N.E. 330, 331, 205 
md. 557, 89 A.L.R. 680. 

88. Century D, 

NIJ.—Corpus Juris cited in Enaxcher 
V. Hurley, 181 A. 309, 310, 116 N.J- 
Law 18. f 

89. In^—^Board of Trustees of fi^re- 
men*s'Pension Fund v. State ex rel. 
Furgajson, 187 N.R 880, 381, 205 
Ind. 557, 89 A.L.B. 680.i- 

90. Centurir D. 

N.J.— Oexpus Juris dted in Harcher 
Hurley, 181 A. 309, 310, 115 N. J. 
Law 18. . j / • ^ . 


JOdIned application of meaning of 
<<relnstate» 

'*Relnstatement*' means return to 
post previously held.—National La¬ 
bor Relations Board v. Hearst C.C.A. 
9, 102 F.2d 658, 663. 

91. Ala.—Mutual L. ma. Co. v. 
Lovejoy, 83 So. 591, 592, 203 Ala. 
462, 

N.J.—Corpus Juris dted in Harcher 
V. Hurley, 181 A. 309. 810, 116 N.J. 
Law 18. 

92. U.S.—Mooresville Cotton Mills 
V. National Labor Relations Board, 
C.C.A-4. 110 F.2d 179, 132. 

93. U.B.—^Mutual BeneOt Health 0: 
Accident Ass’n V. Kennedy, C.CA. 
Ala., 140 F.2d 24, 26. 

94. Tayler Li.Gloss. , 

Res Integra see the C.J.S. definition 
Res post, also 54 C.J. p 719 notcb 
30-32. 

95. ' Arisj—^Tevls V. Ryan, 108 46X, 

464, 18 Ariz. 120. . ' 

53. aJ. P 1133 note 3. 

98. Webster New mtJD; 

97. Century D. 


6Jr9 
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wliieli there have been no recent applications see 
63 C. J. p 1183 notes 8,9. 

lUSISSUABLE NOTHS. Bank notes which, after 
having been once paid, may again be put into cir- 
culation.98 

BEISSUE. See the O^.S. titles Bills and Notes § 
466, Mortgages § 477, Patents §§ 168-183, and 
Trade-Marks, Trade-Names, and Unfair Competition 
§ 198, also 63 C.J. p 503 note 34-p 504 note 36. 

BKiVlNDICACION. As a real action brought for 
property, itself, whether that property is land or 
movables, see Beal Actions § 1. 

BEJEOT. The word "reject” is defined as meaning 
to cast^® or throw away,i as useless, unsatisfactory, 
etc.;2 to discardto relegate;^ to send away; 
to repel.5 It is also defined as meaning to refuse to 
receive^ or to accept after consideration;^ to refuse 
to adopt; to refuse to have or use;^ to refuse to 
grant;® to decline.^® The term is sometimes used 
in the sense of disbelieve,and in this sense is 
defined as meaning to refuse to credit.^® 

‘Tleject” has been held equivalent to, or synony¬ 
mous with, "challenge” see 14 C.J.S. p 351 note 6J, 
and "disapprove” see 26 C.J.S. p 1328 note 97.2, 
and it has been compared with, or distinguished 
from, "accept” see 1 C.J.S. p 409 note 95, “disre¬ 
gard,” and "weigh and disregard” see 27 C.J.S. 


p 353 notes 63, 64. 

^Ttejected” has been held equivalent to "disal¬ 
lowed” see 26 C.J.S. p 1328 note 84. 

BEJEOTIOK. Disallowancefailure to accept;!^ 
repudiation of an offer.^5 In connection with claims, 
the term h as been distinguished from a refusal to 
consider.!® 

Lapse of an offer by rejection is discussed gen¬ 
erally in Contracts § 51 a, and in connection with the 
purchase or sale of goods, or of realty, see the 
C.J.S. titles Sales § 27, also 55 C.J. p 88 note 19-p 
89 note 25, and Vendor and Purchaser § 27, also 
66 CJ* p 518 notes 62, 64. 

REJOINDEB. See Pleading §§ 207-209. 

BEJUVENESGENCE. A renewing of youth; a 

rejuvenation.!7 

RELAPSE. A recurrence of a former condition.!® 

RELATE. The intransitive verb,!® “relate,” fre¬ 
quently employed with "to,”®® is variously defined 
as meaning to be related, have relation,®! to stand 
in some relation,®® to another thing;®® to refer;®^ 
to pertain; to have bearing or concern;®® to have 
regard; to have reference or regard; to have 
reference or respect.®® The term is also defined as 
meaning to bring into association or connection 
with.®^ 


98. Black luB. 

99. N.D.—Dawson v. Tobin, 24 N.W, 
2d 737, 749, 74 N.D. 713. 

Fliraaes employingr the term and as 

to which more recent adjudications 
have not been found see 53 C.J. p 
1184 notes 30-32. 

1. N.D.—ODawson v. Tobin, 24 N.W. 
2d 737, 749, 74 N.D. 713. 

53 C.J. p 1184 note 24. 

2. N.D.—^Dawson v. Tobin, supra, 
a. Ky.—^Preston v. Fidelity Trust, 

etc., Co., 22 S.W. 818, 319, 94 Ky. 
295. 15 Ky.D. 130. 

N.D.—^Dawson v. Tobin, 24 N.W.2d 
737, 749, 74 N.D. 713. 

4. N.D.—Dawson v. Tobin, supra. 

B. Ga.—Sims v. State, 170 S.EL 58, 
61, 177 Ga. 266. 

a, Ga.—Sims v. State, supra. 

53 aJ. p 1184 note 23. 

V. Mo.—State v. Longr, 178 S.W. 
722, 724, 187 Mo.App. 223. 

& N.D,—Dawson v. Tobin, 24 N.W. 
M 737, 749, 74 N.D. 713. 

9. Ky.—Preston v. Fidelity Trust, 
etc., C6., 2;3 S,W. 318, 319^ 94 
295, 15 Ky.Lu 130. 

S3 CU. p 1184 note 22. 


10. Ga.—Sims v. State, 170 S.B. 58, 
61, 177 Ga. 266. 

11. Ga.—Sims v. State, supra. 
^Universally xejeoted'’ has been 

held to mean universally disbelieved. 
—Cook v. Mirsky, 299 N.T.S. 912, 913, 
252 App.Dlv. 496. 

12. N.T.—Cook V. Mirsky, supra. 

13. N.T.—^M. Xi. Ixnpr. Corp. v. State, 
199 N.T.S. 263, 265, 204 App.Dlv. 
733. 

14. Utah.—Orth v. Zion’s Co-op. 
Mercantile Inst., 16 P. 690, 593, 5 
Utah 419. 

53 C.J. p 1184 note 35. 

15. Utah.—Orth v. Zion’s Co-op. 
Mercantile Inst., supra. 

53 C.J. p 1184 note 36. 

16. N.T.—^Throckmorton v. State, 
219 N.T.S. 566, 568, 128 Misc. 599. 

63 QJ. p 1184 note 37. 

17. U.S.—Charles of the Bits Dis¬ 
tributors Corporation v. Federal 
Trade Commission, CC.A.2, 143 F. 
2d 676, 679. 

18. Or.—^Broad v. Kelly’s Olympian 
Co., 66 P.2d 485, 490, 156 Or. 216. 

19. Neb.—City of MitcheU v. West¬ 
ern Public Service. Co., 246 N.W. 
484, 486, 124 Neb. 248. 


20. Neb.—City of MitcheU v. West¬ 
ern (Public Service Co., supra. 

21. N.T.—Van Schalck v. Marinelli, 
276 N.T.S. 241, 243, 243 App.Div. 7. 

22. Neb.—City of MitcheU v. West¬ 
ern Public Service Co., 246 N.W. 
484, 486, 124 Neb. 248. 

N.T.—Van Schaick v. Marinelli, 276 
N.T.S. 241, 243, 243 App.Div. 7. 

23. N.T.—Van Schaick v. Marinelli, 
supra. 

24. Neb.—City of MitcheU v. West¬ 
ern Public Service Co., 246 N.W. 
484, 486, 124 Neb. 248. 

N.T.—Van Schaick v. Marinelli, 276 
N.T.S. 241, 243, 243 App.Dlv. 7— 
In re New Tork. 109 N.T.S. 652, 
655, 125 App.Div. 219. 

Phrases employinsr ^‘relate” and as 
to which more recent adjudications 
have not been found see 58 C,J. p 1184 
notes 44-46. 

25. Neb.—City of MitcheU v. West¬ 
ern Public Service Co., 246 N.W. 
484, 486, 124 Neb. 248. 

N.T.—In re New York, 109 N.T.S. 
652, 665, 125 App.Div. 219. ‘ 

26. N.T.—^Van Schaick v. Marinelli, 
276 N.T.S. 2^41, 243. 243 App.l>iv/' 7. 

27. U.S,—Siano v. Helvering, I>.p.N. 
J., 13 F.Supp. 776,^780. 
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RELATE—RELATION 


It is a very broad word, 28 and it presupposes 
another subject matter.^d 

"Relate^ has been held to be equivalent to, or 
synonymous with, "involve” see 48 C.J.S. p 757 
note 4, and "pertain” see 70 C.J.S. p 603 note 68. 

-Eelatuig. The word is often used with "to,”80 

and is defined as meaning in reference to; in re¬ 
gard to; in respect to.8l 

"Relating^' has been held equivalent to, or synony¬ 
mous with, "as to” see 6 C.J.S. p 786 note 61, "con¬ 
cerning^^ see 15 C.J.S. p 799 note 38.3, and ^per¬ 
taining to” see 70 C.J.S. p 693 note 59. 

It has been compared with, or distinguished from, 
"material” see 57 C.J.S. p 451 note 72, "provide” 
see 73 C.J.S. p 266 note 64, and "relevant.”82 

-^Belated. The word "related,” defined general¬ 
ly, means standing in relation; connected; allied; 
akin;83 and, more specifically, allied by kindred; 
connected by blood or alliance, especially by con- 
sanguinity.34 

Related to. It has been said that the phrase 
^'related to,” whether used in a statute, 'v^l, or 
contract,35 has, by a uniform course of decisions, 
been held to include only relations by blood and not 
connections by marriage,38 not even a husband or a 
wife,37 

Other phrases employing the word "related” are 
set out in the note.38 

EELATIO. As the first word of maxims as to which 


there have been no recent applications see 53 C.J. 
p 1185 note 69, p 1187 notes 6, 7. 

RELATION. The word "relation” is defined gen¬ 
erally as meaning the mode in which one thing 
stands to another,33 and includes the mode in which 
a person stands to a thing or to another peison.^^ 
When used in the plural, the word may have the 
meaning of "affairs.”^! The term is also frequently 
employed as meaning a recital, account, narrative 
of facts, account given.42 Thus, suits such as by 
quo warranto are entitled "on the relation of” a 
private person called the 'delator,” but in this 
connection the word seems also to involve the idea 
of su^estion, instigation, or instance of the rela¬ 
tor.^® 

In law the word "relation” is commonly employed 
in the phrase "doctrine of relation” which is that 
principle by which an act done at one time is con¬ 
sidered by a fiction of law to have been done at some 
antecedent period as stated in 27 C.J.S. p 1310 
notes 88-95. 

-^As Denoting a Person or Persons. The most 

common use of the word "relation” is to denote a 
person who is connected to another person by some 
means, such as consanguinity or affinity, and when 
the word is used in this sense genericaUy,^^ and in 
its widest extent,^® it may include every relation 
which arises in social life,^3 and embraces an almost 
illimitable range of objects.^^ 

In this sense "relation” is a very general,^8 in¬ 
definite,^® and comprehensive^® term, which has 


as. Pa.—^In re Sutton, 24 A.2d 766, 
769, 148 Pa.Super, 101. 

39. N.T.—Van Schalck v. Marinelli, 
276 N.T.S. 241, 243, 243 App.Blv. 7, 
30- U.S.—National Labor Relations 
Board v. Goodyear Tire & Rubber 
Co., D.aOhio, 36 P.Supp. 413, 416, 
Tenn.—Smith v. Suitable Life As- 
sur. Soc. of U. S., 89 S.W.2d 165, 
167, 169 Tenn. 477. 

3L Pa.—Commonwealth v. Mathues, 
59 A. 96i; 976, 210 Pa. 372. 

53 C.J. p 1185 note 59. 

Phrases employing the term and as 
to which more recent adjudications 
have not been found see 53 C.J. p 1186 
notes 65-68. 

32. U.S.—National Labor Relations 
Board V. Goodyear Tire & Rubber 
Co., D.aOhlo, 36 P.Supp. 413, 416. 

33. U.S.—Nowland Realty Co. v. 
Commissioner of Internal Revenue, 
C.C.A., 47 P.2d 1018, 1021. 

34. Webster New Int.X>. 

36. N.J.—Supreme Council O. C. P, 
V. Bennett, 19 A. 786,* 787, '47 N.J. 
^ Bq. 39. 

63 ax p 1136 note 51. 


36. N.M.—State v. Manzanares, 272 
P. 565, 566, 33 N.M. 573. 

53 CJ. p 1185 note 53. 

37. OkL—^De Graffenreid v. Iowa 
Land, etc., Co., 95 P. 624, 635, 20 
Okl. 637, 715. 

63 CJ. P 1185 note 54. 

See also post note 60. 

38. Phrases 

(1) 'Related goods** see 88 C.J.S. 
p 947 note 59. 

(2) 'Related subjects;** ozUy such 
as are related as subordinate and 
cognate to the general subject ex¬ 
pressed, unless the context forbids 
such construction.—Gibson v. State, 
106 So. 231, 237, 214 Ala. 38. 

(3) Additional phrases as to which 
more recent adjudications have not 
been found see 53 CX p 1185 notes 57, 
58. 

89. U.S^-rColumblan Nat. Lif^ Ins. 
Go. v. Foulke, IXC.M 0 ., 13 F^upp. 
850, 852. 

40. U.S.—Columbian Nat Life Ins. 
Co. V. I'oulke, supra. 

41. Kan.—State v. Howat 193 P. 

j621 


686 , 693, 109 Kan. 876, 25 A.L.R. 
1210. 

48. Black L.D. 

43. Black L.D. 

'Relator** defined see post p 625 note 
21 . 

44. CaL—^In re Sowash's Estate, 217 
P. 123. 125, 62 CaLApp. 512. 

46. N.T.—In re Carroll's Estata 275 
N.T.S. 911, 918, 163 Misc. 649. 

46. Cal.—^In re Sowash*s Estate, 217 
P. 123, 125, 62 CalA.pp. 512. 

53 CJ. p 1187 note 19. 

47. N.T.—^In re Carroirs Estata 875 
N.Y.S. 911, 918, 153 Misc. 649. 

48. Cal.—In re Sowash's Estata 217 
P. 123, 125, 62 Cal.App. 612. 

53 C.X p 1187 note 18. 

49. N.J.—Bennett v. Van Riper, 22 
A. 1055, 1056, 47 N.J.Eq. 563, 24'Am. 
S.R. 416, 14 L.R.A. 342. 

Pa—Commonwealth v. Metz, 17 Pa 
Co. 541, 542. 

Wia—Cleaver v. Cleaver, 89 Wla 96, 
99, 20 AulR. 30. 

60. Cab—In re Sowasb^s Estate, 217 
P. 123, 125, 62 CalApp. 512. 

53 CX p 1187 note 13. , 



RELATION 


76 aj.s. 


often. x>eiplezed the courts.51 

When used in connection with blood or marital 
relationships existing between persons^ the word 
^^relation^’ is defined as meaning a person connected 
by consanguinity or affinity a person connected 
with another by consanguinity or affinity;53 a pe3> 
son connected by blood of affinity;®^ a relative; a 
kinsman or kinswoman.^^ 

As commonly used, and when employed in its 
broad, generic, and primary sense, the term includes 
all persons who are connected by blood or affinity,53 
in any way,57 or within any degree,58 however re¬ 
mote,59 and even to include a husband or wife.®® 
Technically, however, the word does not have so ex¬ 
tensive a meaning,® 1 and in its narrower, restricted, 
technical, and l^al sense refers only to those who 
are connected by ties of consanguinity or blood,®2 
or to those who are akin by blood,®® or to those 
who would be entitled to a person's property under 
the statute of distributions.®^ It does not refer 


to those who are related by affinity,®® such as a 
husband and wife.®® 

In statutes and in various instruments, such as 
contracts and wills, the term is usually construed 
technically,®*^ and when so construed it has uni¬ 
formly®® been held to include only relations by 
blood,®® and not connections by marriage,7® not 
even a husband or wife.^^ However, where a con¬ 
trary intent is apparent from the context of the 
statute or instrument, the word has been held to 
embrace connections by affinity.^2 

It frequently is used in the plural,*^® and ‘‘rela¬ 
tions" is expressed also by the word “family," in 
its largest sense, see 35 O.J.S. p 740 note 64. 

The term “relation” or “relations” has been held 
equivalent to, or synonymous with, “friend” see 
37 C.J.S. p 1380 note 88, “kindred” see 61 G.J.S. p 
457 note 22, and “next of kin” see 51 C.J.S. p 456 
note 2J., and has been compared with, or dis- 
tii^shed from, “affinity” see 2 C.J.S. p 992 note 57, 


51, Wis.—Cleaver v. Cleaver, 39 Wis. 

96, 99, 20 Am.H. 30. 

63. La.—^Wimberly v. King:, App., 
179 So. 515. 518. 

S3 C.J. p 1188 note 25 (a]. 

63. Okl.—^De Graffenreid v. Iowa 
Land & Trust Co., 95 P. 624. 635, 
20 Okl. 687. 

53 0.x p 1188 note 25. 

64. N.J.—^Bennett v. Van Riper, 2Q 
A. 1055, 1056, 47 N.XBq. 563, 24 Am. 
S.H. 416, 14 L.R.A 342. 

65. La.—Wimberly v. Klng^, App., 179 
So. 515, 518. 

OkL—^De Graffenreid v, Iowa Land, 
etc., Co., 95 P. 624, 635, 20 Okl. 687. 

66 . Cal.—^In re Sowash’s Estate, 217 
P. 123, 125, 62 Cal.App. 612. 

Ky.—Wooten’s Trustee v. Hardy, 298 
S.W. 968, 967, 221 Ky. 338. 

N.Y.—In re Sobers Estate, 191 N.T. 

S. 676. 677, 117 Misc. 508. 

Wash.—^Bank of California, of Seat¬ 
tle, V. Turner, 74 P.2d 987, 989, 193 
Wash. 270. 

58 ax p 1187 note 23. 

67. Wyo.—^In re Gilchrist’s Estate, 
68 P.2d 431,, 435, 50 Wyo. 163. 

68 . Ky.—^Wooten’s Trustee v. Hardy, 

, ,298 S.W* 963, 967, 221 Kiy. 838, 
N.T.—In .re^ Carroll’s Estate, 275 N. 

Y.B. 911, 918, 153.Misc. 649. 

69. , K^r^Wooten’s Trustee v. Hardy, 

> 398 966, 967, 221 Ky. 338. 

N.Y.—In re Carroll’s Estate, 276 N.T. 

&., 918, 163 Misc. 649—In ne 

Sobers Estate, 191 N.Y.S. 676, 677, 

> nriKiBC.508. 

60. Mass.— 2 >exter v. I>exter, 186 N. 

7«^88j?'«3 Maas. 827. 

See al' note 37; ' ai^ infra 
notes 66 , 7L 


6 L Okl.—^De Graffenreid v. Iowa 
Land & Trust Co., 95 P. 624, 635, 20 
Okl. 687. 

62. U.S.—Coxpus J^ixls quoted in 
Preferred Accident Ins. Co. of New 
York v. Onali, C.CA-Minn., 125 P. 
2d 580. 582. 

Ky.—Boyd v. Perkins. 113 S.W. 95, 96. 
130 Ky. 77. 

53 C.X p 1188 note 30. 

63. U.S.—Corpus OUrls quoted in 
Preferred Accident Ins. Co. of New 
York V. Onali, C.C.A.Minn., 126 P.2d 
580, 582. 

I 53 C.X p 1188 note 31. 

64. Pa.—Commonwealth v. Metz, 17 
Pa.Co. 541. 642. 

66 . Okl.—^De Graffenreid v. Iowa 
Land & Trust Co., 95 P. 624, 035, 20 
Okl. 687. 

66 . Mass.—Esty v. Clark, 101 Mass. 
36, 39, 3 Am.R. 320. 

Okl.—^De Graffenreid v. Iowa Land & 
Trust Co., 95 P. 624, 635, 20 Okl. 
687. 

See also supra note 60. 

67. Iowa.—^WfTOllo County v. Eikel- 
bergr, 117 N.W. 978, 979, 140 Iowa 
736. 

Ky.—Wooten’s Trustee v. Hardy, 298 
S.W. 963, 967, 221 Ky. 338. 

68 . U.S.—Corpus JTuxis quoted in 
Preferred Accident Ins. Co. of New 

_York V. Onali, O.C.A.Minn., 125 P. 
2d 580, 582. 

53 O.X p 1188 note 35. 

69. ^ if.Si;—Corpus dVizls quoted ' 9 u 

Preferred Accident Ins. Co. of New 
York V. Onali, C.C.A.Minn., 126 P.2d 
580, 682. ,, ^ 

Iowa.—Wapello County v. 'Ihke^^:^, 
117 N.W. 978, 979, 140 Iowa 736. 

Masa.;-45tatej Street Ttusti • Co. iv. 


White. 26 N.E.2d 356, 358, 305 Mass. 
647. 

Neb.—^In re Luckhardt’s Estate, 277 
N.W. 836. 840, 134 Neh. 66 , 116 A. 
L.R. 437. 

Ohio.—^In re Needles* Estate, Prob., 87 
N.E.2d 489. 490. 

53 C.X p 1188 note 36. 

70. U.S.—Corpus 7nrls quoted In 
Preferred Accident Ins. Co. of New 
York V. Onali, C.CA.Mlnn., 126 P. 
2d 580, 582. 

Cal.—In re Kessingr*s Estate, 10 P.2d 
1015, 123 CalA.pp.2d 119. 

Neb.—^In re Luckhardt’s Estate, 277 
N.W. 83 rf. 840, 134 Neh. 66 , 116 A 
L.R. 437. 

Ohio.—In re Needles’ Estate, Proh.^ 
87 N.E.2d 489, 490. 

63 C.J. p 1188 note 37. 

7L Mass.—State Street Trust Co. v. 
White, 26 N.E.2d 356, 358, 305 Mass. 
647. 

Neb.—In re Luckhardt’s Estate, 277 
N.W. 836, 840, 134 Neb. 66 , 115 A 
L.R. 437. 

Pa.—Commonwealth v. Metz, 17 Pa* 
Co. 541, 542. 

53 ax p 1188 note 38. 

See also supra note 60. 

72l U.S.—Corpus JUris quoted In 
Preferred Accident Ins. Co. of New 
York V. Onali, aC.AMinn., 125 P.2a 
580, 582. ' 

53 C.X p 1189 note 40. 

73. N.Y.—In re Cai^oll’s Estate, 275 
N.Y.S. 9U, 9’lj8, 168 Misc. 649. 

Okl.—^De Graffenreid v,, Iowa Lan^ & 
Trust Co., J55 P. 624, 636, 20 Okl, 
687. 

Pa,-pCbmmoftW6alth v. Metn 17 Pa, 
Co. 541, 542, , > 

Wyo.—In re Gilchrist’s Estate, 58 P. 
2 d 431. 484, 60*Wyo.,l|3. , 
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RELATION—RELATIVE 


The various meanings which the courts have at¬ 
tributed to the word ‘‘relations" as used in testa¬ 
mentary dispositions of property are set out in 
tbe C.J.S. title Wills § 670, also 69 C.J. p 205 notes 
37-54. 

RELATIONSHIP. The state of being related; in 
general, connection by blood or otherwise; con¬ 
nection by kindred, affinity, or other alliance.74 In 
a broader sense, the term implies any tie, even 
though it be ephemeral, which binds the parties 
together, either of affinity or of comradeship or 

close friendship.'^S 

“Relationship" has been compared with, or dis¬ 
tinguished from, “affinity‘s see 2 C.J.S. p 992 note 
57, and “identit 3 r^s ^see 42 C.J.S. p 375 note 78. 

Relationship as affecting the qualification or com¬ 
petency of officials and individuals to act in par¬ 
ticular instances is treated in the C.J.S. titles 
Arbitration and Award § 46 b. Criminal Law § 
1446 b (2), Depositions § 19 c, d, Grand Juries § 
6 f, Ju^es §§ 84-88, Juries § 249, Justices of the 
Peace § 45 c. Officers § 22, and Witnesses §§ 69-74, 


also 70 C.J. p 117 note 58-p 118 note 67, p 175 note 
45-p 179 note 91. 

RELATIVE. 

As a Noun 

The word “relative" is considered to be a broad,76 
general, comprehensive,77 and indefinite78 term, 
which has often perplexed the courts.79 It has a 
flexible meaning,80 and is difficult of interpretar 
tion,01 since it has no hard-and-fast definition,®^ 
and it should be interpreted in the light of the con¬ 
text in which it is employed, with regard to the 
character of the writing in which it appears, and 
in accordance with the statutes governing the trans¬ 
action which the writing records,®®- It frequently is 
used in the plural.®^ 

In its generic sense the word “relative" includes 
every relation that arises in social life,®® and the 
term is defined by lexicographers®® as signifying a 
relation® 7 in general,®® and as so defined it includes 
relationship by blood or affinity.®® Thus, in com¬ 
mon use, the term is employed to include all persons 
who are connected by blood or affinity,®® in any 


74. Tex.—Western Union Tel. Co. v. 
Samuels, Clv.App., 141 S.W. 802, 
804.' 

53 C.X p 1186 note 95. 

BUndred, afilnity, or other aUlaaioe 
Mass.—v. Clark, 101 Mass. 36, 
38, 3 Am.R. 320. 

Phrases 

(1) ^'Relationship ex parte matei> 
na;'' that traced through the mother. 
—^English L.D. 

(2) "Relationship ex parte pater- 
na;" that traced through the father. 
—^English Ii,D. 

(3) Other phrases employing the 
term and as to which more recent 
adjudications have not been found 
see 53 C.J. p 1187 notes 4, 5. 

75. Ga.—Gillis v. State, 70 S.B, 58, 

54, 8 GSkApp. 696, 699. 

53 O.J. p 1186 note 98. 

accurate language, relation¬ 
ship does not imply an interest."— 
MOKeen v. Gammon, 33 Me. 187, 190— 
53 CJ. p 1186 note 99. 

76. U.C.—Dalton V. White, 120 r.2d 

55, 56, 76 U.S.APP.D.C. 93. 

77. Cal.—^People v. Grimes, 95 P.2d 
486, 491. Cal.App.2d 319. 

Mass.—^Dexter v. Dexter, 186 NJB. 782, 
783, 283 Mass. 327. 

53 C.J. p 11817 note 18. 

78. U.S.—Corpus Jtixls quoted In 
Preferred Accident Ii^. t!o. of 
York V. OnaU, C.C.A.Minn.. 126 f*. 
2d 580,.662. 

Ky.-r—Woot^’js Trustee v. Har^y^.jl^S 
S.W. 963, 9^, 221 308.r r aa 

Wash.—^Bank of California, of Seat¬ 


tle, V. Turner, 74 P.2d 987, 988, 193 
Wash. 270. 

53 C.J. p 1187 note 16. 

79. U.S.—Corpus Juris quoted in 
Preferred Accident Ins. Co. of New 
York V. OnaU, aCJLMinn., 126 F. 
2d 680, 582. 

63 C.J. P 1187 note 17. 
sa U.S.—Cooney v. Cooper, C.CA. 
Mo., 143 P.2d 312, 314. 

There are no weU-deflned lianlts if 
the word is to be given its broadest 
application.—Preferred Accident Ins. 
Co. of New York v. OnaU, D.CJifinn., 
43 P.Supp. 227, 231. 

81. U.S.—Preferred Accident Ins.’Co. 
of New York v. OnaU, supra. 

88 . Mass.—^Dexter v. Dexter, 186 N. 
E. 782, 783, 283 Mass. 327. 

83. U.S.—Cooney v. Cooper, CXC.A. 
Mo., 143 P.2d 812, 314. 

84. U.S.—Cooney v. Cooper, supra. 
D.C.—Dalton v. White, 129 P.2d 65, 

66 , 76 U.S.APP.D.C. 93. 

Mass.—O'Connell v. Powers, 197 N.B. 

162, 163, 291 Mass. 153. 

Mont.—^In re Bemheim’s Estate, 266 
P. 878, 382, 82 Mont. 198, 57 A.L.R. 
1169. 

N.J.—^U. S. Trust Co. of Newark v. 
Montclair Trust Co., 33 A.2d 901, 
903, 133 N.J.Ba. 679—Tepper v. Su¬ 
preme OouncU of Royal Arcanum. 
45 A 11, 116, 69 N.J,Ba. 321. 

Wash.—^Bank of California, of Seat¬ 
tle, Y- Turner, 74 P.2d 987, 988. 193 
Wash. 270. 

Wyo.—In re Gilchrist’s ^t^te,' 6? P. 
2d 431, 434, 50 W,yo. 153. 

Phrases employing the noun "rela- 

cii 


tlve." or the plural form ‘^latives.’’ 
and as to which more recent adjudi¬ 
cations have not been found see S3 C, 
J. p 1189 notes 45-77. 

86 . Cal—^People v. Grimes, 95 P.2d 
486, 491, 35 Cal.App.2d 819. 

53 C.J. P 1187 note 19. 

88 , Cal.—People v. Grimes, 96- P.2d 
486, 491, 35 C€dApp. 2 d 319. 

87. Cal.—People v. Grimes, supra. 
Wash.—^Bank of California, of Seat¬ 
tle, V. Turner, 74 P.2d 987, 989, 193 
Wash. 270. 

53 C.J. p 1187 note 22. 

88 . Cal.—People v. Grimes, 95 P.2d 
486, 491, 35 Cal.App.2d 319. 

89. U.S.—Preferred Accident Ins. Co. 
of New York v. Onali, D.O.Minn., 
43 F.Supp. 227, 231. 

Cal.—^People v. Grimes, 95 P.2d -486, 
491, 35 CaL.APP.2d 319. 

90. U.S.— Corpus Juris quoted in 
Preferred Accident Ins. Co. of New 
York V. OnaU, C.C.AMinn., 125 F.2d 
680, 582—Preferred Accident Ins. 
Co. of New York v, OnaU, D.C. 
Minn., 43 F.Supp. 227, 231. 

Cal.—People v. Grimes, 95 P.2d 486, 
491, 35 CaLApp.2d 819. 

Mass.—O'ConneU v." Powers, 197 N.B. 
162, 163i ,291 Mass. 153—Dexter v. 
Dexter. 186 N.E 1 782, 783, 2S3 Mass. 
327. , . 

Mont.—^In re Bemheim's Bstate, 266 
P. 378, 882, 82 Mont. 198, 57 AX. 
R. 1169. , . , ^ 

Tenn.—^cCapless v. State r^. 
Hamm, 7 . 8 I ;B.W. 2 d 154, i56, lil 
Tenn. 808, 153 i32. , , , 

Wash.—Bank of Califorxiia, of Seat-* 
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way,®i or “witliin any d^ee,^2 however remote,®^ 
and as so used it will embrace a husband or wife.®^ 
In this sense the word ^^relative” is defined as 
meaning a person connected with another by con¬ 
sanguinity or affinity;^5 a person connected with 
another by blood or affinityand it does not 
necessarily connote blood kinship.^^ 

Technically the word "relative” does not have so 
extensive a meaning,^* and in its narrower, restrict¬ 
ed, technical, and legal sense it refers only to those 
who are connected by ties of consanguinity or 
blood,^^ and even in common usage, when employed 


exactly,! it means one allied by blood one related 
by consanguinity; one’s own blood kindreda 
kinsman or kinswoman;^ those who are akin by 
blood such relatives as are heirs under the law 
of succession.® In this sense the word is limited 
to blood relatives,^ and it does not include those 
related by affinity,® such as a husband and wife.® 

In statutes and in various instruments, such as 
contracts and wills, the term is usually construed 
technically,!® and when so construed it has uni¬ 
formly!! been held to include only relations by 
blood,!® and not connections by marriage,!® not even 


tie, V. Turner, 74 P,2d 987, 988. 989, 
193 Wash. 270. 

53 C.J. p 1187 note 23. 

Xlneal and collateral relatives 
Hont.—In re Bernhelm*s Estate, 266 
P. 378, 382, 82 Mont. 198, 67 A.L.,R, 
1169. 

Wash.—^Bank of California, of Seat¬ 
tle. V. Turner, 74 P.2d 987, 989, 193 
Wash. 270. 

91. Mont.—^In re Bernhelni*s Estate, 
266 P. 378, 382, 82 Mont. 198, 57 A. 
L.R. 1169. 

Wash.—^Bank of California, of Seat¬ 
tle, V. Turner, 74 P.2d 987, 989, 193 
Wash. 270. 

Wyo.—In re Gilchrist's Estate, 58 P. 
2d 431, 435, 50 Wyo. 153. 

99. Ky.—Wooten's Trustee v. Hardy, 
298 S.W. 963. 967, 221 Ky. 338. 

53 aJ. p 1188 note 30 [b]. 

93- Ky.—Wooten’s Trustee v. Hardy, 
supra. 

Wyo.—In re Gilchrist's Estate, 58 P. 

2d 431, 434, 50 Wyo. 153. 

53 CJ. p 1188 notes 26 [b], 27 [a]. 
Xrnliinited group 

<1) "Relatives" are an unlimited 
group, if those of more and more re¬ 
mote degree are Included.—^U. S. 
Trust Co. of Newark v. Montclair 
Trust Co., 33 A.2d 901, 903, 133 N.J. 
Ec. 579. 

(2) Presumably, the term, if taken 
literally, may Include an endless 
group of in-laws and their affinities. 
—^Preferred Accident Ins. Co. of New 
York V. Onali, D.C.Minn., 43 P.Supp. 
227, 231. 

94. Mass.—Dexter v. Dexter, 186 N. 
E. 782, 784, 283 Mass. 327. 

6ee also infra notes 9, 14. 

95. Pa.—Gross V. Nickum, 34 Pa.Co. 
498, 502. 

53 OJ. p 1188 note 25. 

93. Tenn.—Graham v. Thompson, 
125' S.W.2d 133, 135, 174 Tenn. 278. 
Wash.—^Bank of California, of Seat¬ 
tle, Vi Tvkner, 74 P.2d 987, 989, 193 
Whsh. 279. 


Similaxly dellaeA 

<f) Oxie connect^ with another by 
b^ood <ir affinity.—^]^eferred Accident 
In^ Co. of ^ew York v. Onali, C.C.A. 


Minn., 125 F.2d 580, 582—53 C.J. p 
1188 note 26. 

(2) A person connected by blood 
or affinity.—Bennett v. Van Riper, 22 
A. 1055, 1056, 47 N.J.Eq. 663, 24 Am. 
S.R. 416, 14 Ii.R^ 342—53 C.J. p 1188 
note 27. 

97. Tenn.—Graham v. Thompson, 
125 S.W.2d 133, 135, 174 Tenn. 278. 

98. U.S.—Corpus Otirls quoted in 
Preferred Accident Ins. Co. of New 
York V. Onali, C.C.A,MiniL, 126 P.2d 
580, 582. 

53 O.J. p 1188 note 28. 

99. U.S.—Corpus Juris quoted In 
Preferred Accident Ins. Co. of New 
York V. Onali, CCAuMinn., 125 P.2d 
680, 682—^Preferred Accident Ins. 
Co. of New York v. Onali, D.C. 
Minn, 43 P.Supp. 227, 231. 

N.J,—Tepper v. Supreme Council of 
Royal Arcanum, 45 A. Ill, 116, 59 
N.J.Ea. 321. 

53 C.J. p 1188 note 30. 

1. U.S.—^Preferred Accident Ins. Co. 
of New York v. Onali, D.C.Minn., 43 
P.Supp. 227, 231. 

8. U.S.—^Preferred Accident Ins. Co. 
of New York v. Onali, C.C.A.Minn., 
125 P.2d 580, 582. 

Wash.—Bank of California, of Seat¬ 
tle, V. Turner, 74 P.2d 987, 989, 193 
Wash. 270. 

3. Mo.—Snow V. PSrril, 8 S.W.2d 
1008, 1017, 320 Mo. 543. 

4. Wash.—^Bank of California, of Se¬ 
attle, V. Turner, 74 P.2d 987, 989, 
193 Wash. 270. 

53 C.J. p 1188 note 34. 

Next of kin 

UjS.—^M iddleton v. Luckenbach S. S. 

Co., D.CN.Y., 5 P.Supp. 238, 247. 
Kinsmen of his blood 
Mo.—^Rauch v. Metz, 212 S.W. 853, 
355. 

5. U.S.— Corpus Juris quoted in 
Preferred Accident Ins. Co. of New 
Yoxic V. Onali, C.C.A.Minn., 125 P. 
2d 580, 582. 

53 C.J. p 1188 note 31. 

Is. Mont—In re Bemheim's Estate, 
266 P. 378., 382, 82 Mont 198, 57 
A.L.R. 1169. 

iWash.—^Bank of California, of Seat- 
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tie, V. Turner, 74 P.2d 987, 989, 193 
Wash. 270. 

When there is no evidence of a dif¬ 
ferent intention, the word is often in¬ 
terpreted as limited to next of kin.— 

Dalton V. White, 129 P.2d 66, 66. 76 

U.S.APP.D.C. 93. 

7. U.S.—^Preferred Accident Ins. Co. 
of New York v. Onali, D.C.Minn., 43 
P.Supp. 227, 231. 

8. N.J.—Tepper v. Supreme Council 
of Royal Arcanum, 45 A. Ill, 116, 
59 N.J.Ea. 321. 

9. Okl.—^De Graffenreid v. Iowa 
Land & Trust Co., 95 P. 624, 635, 20 
OkL 687. 

Pa.—Gross v. Nickum, 34 Pa.Co. 498, 
502. 

See also supra note 94. 

10. lowcL—^Wapello County v. Eikel- 
berg, 117 N.W. 978, 979, 140 Iowa 
736. 

11. U.S.— Corpus Juris quoted in 
Preferred Accident Ins. Co. of New 
York V. Onali. CCJLMinn., 126 P.2d 
580, 582. 

53 C.J. p 1188 note 35. 

12. U.S.—Cooney v. Cooper, C.C-A. 
Mo., 143 F.2d 312, 314— Corpus Ju¬ 
ris quoted in Preferred Accident 
Ins. Co. of New York v. OnaJi, C. 
C.A.Minn., 125 P.2d 580, 582. 

Mo.—Adams v. Simpson, 213 S.W.2d 
908, 913, 358 Mo. 168. 

N.Y.—In re McDonald's Will, 76 N.Y. 
S.2d 695, 696, 190 Misc. 856. 

Ohio.—In re Needles' Estate, Prob., 
87 N.E.2d 489, 490, 491. 

Wash —^Bank of California, of Seattle 
V. Turner, 74 P.2d 987, 988, 193 
Wash. 270. 

53 C.J. P 1188 note 36. , 

A sister 

Mo.—^Adams v. Simpson, 213 S.W.2d 
908, 913, 358 Mo. 168. 

Or.—^In re Buell's Estate, 117 P.2d 
832. 834, 167 Or. 295. 

A niece or nexdiew 

Mo.—^Adams v. Simpson, 213 S.W.2d 
908, 913, 568 Mo. 168—Snow v. Per- 
ril, 8 S.W.2d 1008, 1017, 320 Mo. 
543. 

13. U.S.—Cooney v. Cooper, O.C.A. 
Mo., 143 P.2d 812, 814— Corpus Ju¬ 
ris quoted in Preferred Accident 
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a husband or wife.^^ However, where a contrary 
intent is apparent from the context of the statute 
or instrument,^ 5 the word has been held to embrace 
connections by af&nily,i6 and thus to include a 
husband or wifeA^ The term has been held not to 
include an illegitimate child.!® 

‘Relative” or "relatives” has been held equivalent 
, to> or synonymous with, “friend” see 37 C.J.S. p 
1380 note 88, and ^^ext of kin” see 51 C.J.S. p 456 
note 2.1, and has been compared with, or dis¬ 
tinguished from, "af&nity” see 2 C.J.S. p 992 note 
67, and “next of kin” see 51 C.J.S. p 456 note 2.2. 

The word “relatives” is frequently employed in 
testamentary dispositions of property and is dis¬ 
cussed in this connection in the C.J.S. title Wills 
§ 670, also 69 C.J. p 205 note 55-p 206 note 70. 
For other particular applications and specific uses 
of the term see the index to the title Insurance and 
consult the Deseriptive-Word Index. 

As an Adjective 

The word “relative,as an adjective, is defined 
as meaning characterized by relation or reference to 
something; having connection; relevant; pertinent; 
and in law it means denoting the right or duty 
of one person correlative to that of another.!® 


BELATIVIiLY. In relation or respect to something 
else.20 The term has been distinguished from “ab¬ 
solutely^^ see 35 C.J.S. p 376 note 23.1. 

EELATIVORX7M, COGOTTO TOO, COGNOSCI- 
TXJE ET ALTEEIJM. See 53 C.J. p 1189 note 81. 

EiSEiATOE. An informer; one complaining; per¬ 
son in whose behalf certain writs are issued, such 
as informations in the nature of quo warranto.®!- 
The term “relator” is defined in Quo Warranto § 
25 as denoting the person on whose complaint, or 
at whose instance, an information or writ of quo 
warranto is filed, and who is quasi the plaintiff in 
the proceeding. The term is also employed in con¬ 
nection with other of the extraordinary remedies 
and is treated in Habeas Corpus § 77 a. Mandamus 
§§ 245-250, and Prohibition § 23. 

EELATEIX. A female relator or petitioner.®® 

EELAX. A word of common use, and of commonly 
understood meaning.®® The ordinary significance 
of the term is to lessen, loosen, reduce, mitigate, 
make less rigid or severe, etc.®^ It is not synony¬ 
mous with “abandon” see 1 C.J.S. p S note 54. 

EELAXATIO. A deed releasing one person’s right 
in a thing, to another.®® 


Ins. Co. of New York v. Onali, C.C. 
A.Minn., 125 F.2d 680. 682. 

Mo.—^In re Knigrhten’s Estate. 125 S. 
W.2d 863, 864. 844 Mo. 246—State 
ex rel. Cowden v. Knight. 92 S.W. 
2d 610. 611. 338 Mo. 584. 

N.Y.—In re McDonald's Will. 76 N.T. 

S.2d 696. 696, 190 Misc. 866 . 

Ohio.—In re Needles' Estate. Prob.. 

87 N.E 2d 489. 490, 491. 

Wash.—Bank of California, of Seat¬ 
tle V. Turner. 74 P.2d 987, 988, 193 
Wash. 270.' 

63 C.J. P 1188 note 37. 

A sister-in-law is not a relative.— 
Preferred Accident Ins. Co. of New 
York V. Onali, C.C.A.Minn., 126 F.2d 
580. 582. 

lA Mo.—Gregory v. Borders, 136 S. 
W.2d 306, 308, 346 Mo. 699—In re 
Knighten's Estate, 126 S.W.2d 863, 
864, 344 Mo. 246—State ex rel. Cow¬ 
den V. Knight, 92 S.W.2d 610, 611, 
338 Mo. 684. 

63 C 4 X. p 1188 note 38. 

See also supra note 94. 

15. U.S.—Cooney v. Cooper. C.O.A 
Mo.. 143 F.2d 312, 314. 

N.Y.—In re McDonald's WiU, 76 N. 

Y.S.2d 696, 696, 190 Misc. 856. 

Wash.—^Bank of California, of Seat¬ 
tle V. Turner, 74 P.2d 987, 988, 193 
Wash. 270. 

18. U.S.— Corpus JTiirls gnoted in 
Preferred Accident Ins. Co. of New 
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York V. OnaJi, C.C.A.Mlnn., 125 P.2d 
680, 682. 

,63 C.J. p 1189 note 40. 

Brother-in4aw 

Neb.—^Marcus v. Leake, 94 N.W. 100, 
101, 4 Neb., Unoft, 364. 

Tenn.—^McCanless v. State ex rel. 
Hamm. 181 S.W.2d 154, 166, 181 
Tenn. 308, 163 A.I 4 .R. 832. 

STephew by marriage 
Tenn.—Graham v. Thompson, 125 S. 
W.2d 133, 136, 174 Tenn. 278. 

17. Pa.—^HuUck v. Campbell, 167 A. 
631, 632, 102 Pa.Super. 573. 

Va.—Shepherd v. Sovereign Camp, W. 
O. W., 186 S.E. 113, 116, 166 Va. 
488. 

63 C.J. p 1189 note 39. 

18. Maas.—^Lavigrne v. Ligue des Pa- 
triotes, 69 N.B. 674, 675, 178 Mass. 
26, 86 Am.S.R. 460, 64 L.ILA. 814. 

63 C.J. p 1189 note 41. 

19. New Standard D. 

phrases employing the adjective "xeL 
atlve” 

(1) ‘^Relative confession" see Crim¬ 
inal Law S 816 c. 

(2) "Relative difference" distin¬ 
guished from "absolute difference" 
see 26 CLJ.S. p 1306 note 60.1. 

(3) "Relative proportion" see 73 C. 
J.S. p 217 note 13. 

(4) "Relative rights" include such 
as may arise out of the relationship 
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of husbcmd and wife, master and 
servant, guardian and ward, and sim¬ 
ilar relationshipa 

U.S.—^Payne v. Ostrus, <3 .C.A.Iowbl, 50 
F.2d 1039, 1042. 

Iowa.—Chase v. City of Winterset, 
214 N.W. 591, 592, 203 Iowa 1361. 

(5) "Relative value;" a value that 
is not absolute; the estimated value 
of a part in connection with the 
whole.—^Drhew v. Altoona City, 16 A, 
636, 638, 121 Pa. 401. 

80. U.S.—^Dayton Brass Castings Co. 
V. Gllllgan, D.aOhio, 267 F. 872, 
877. 

Phrases 

( 1 ) “Relatively complete part" see 
Complete 15 C.J.S. p 667 note 41.1. 

(2) “Relatively void" see the C.J. 
S. definition "Void." also 67 CJ. p 265 
notes 84-88, p 266 notes 3~6. 

21 . Mo.—State v. Duncan, 176 S^W. 
940, 942, 266 Mo. 26, Ann.Cas.l916D 
1 . 

63 C.J. p 1190 notes 82, 83. 

22 . Black L.D. 

23. Tex.—^Railroad Commission of 
Tex. V. Texas & N. O. R. Co., Civ. 
App., 197 S.W.2d 176, 179. 

24. Tex.—^Railroad Commission of 
Tex. V. Texas & N. O. R. Co., supra. 


25. English L.D. 
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BiEEiAY (Noon). The word "rela 3 r’^ is defined as 
meaning a fresh set, as of horses or men, to re¬ 
place or relieve a tired set; a change or shift.26 

As an electrical term the word “relay'* is defined 
in Electricity § 1 b. 

RELAY {Verb). To lay again.27 It has been dis¬ 
tinguished from “reconstruct” see ante p I0€ 
note 65. 

RELEASE, As a noun, the word “release” is de¬ 
fined generally as meaning the act of releasing or 
setting free, or the state of being released; libera¬ 
tion from restraint of any kind, as from confine¬ 
ment or bondage; a discharge from responsibility or 
penalty.28 When the word is employed in the 
sense of giving up of property it has been said 
that it cannot be taken to mean a delivery to some¬ 
one, but merely a relinquishment to the situation or 


custody from which the property was seized; not 
the affirmative establishment of a new situation, but 
a restoration of the old.^^ 

In law the word “release” may denote a species 
of contract, and in this sense is treated in Release 
§ 1 et seq. In conveyancing terminology the term 
is sometimes used as operative to transfer a title, 
but its more general use is as surrendering a right 
or discharging a liability as stated in Deeds § 6. 

As a verb, “release” is defined as meaning to let 
loose, to set at liberty, to let go;^0 to discharge ;31 
and it has been said that its general meaning is to 
surrender a right or to dischai^ a liability.32 

‘Releasing” is defined as meaning opening, or al¬ 
lowing to fall.33 

“Released” is defined as meaning delivered or sur¬ 
rendered.®^ 


SB, • New Standard D. 

27. N.J.—^McCarty v. Hudson Coun¬ 
ty, 106 A. 219, 220, 91 N.J.Law 137. 
2a New Standard D. 

29. Mont.—^Harri v. Isaac, 107 P.2d 
137, 141, 111 Mont. 152. 

30. Mont.—^EEarri v. Isaac, supra-~ 
National Bank of Montana v. First 
Nat. Bank of Poplar, 228 P. 80, 81, 
71 Mont 242. 

31. S.D.—Sherman y. Sherman, 122 
N.W. 439, 443, 23 S.D. 486. 

**Xn hasehall droles the word *re- 
le« 3 e* is the same as the word 'dis¬ 


charge.'”—Eagan y. Winnipeg Base¬ 
ball Club, 104 N.W. 947, 96 Minn. 345. 

32. N.T.—^Amherst College v. Ritch, 
45 N.B. 876, 892, 151 N.Y. 282. 37 
L.B.A. 305—^Mathewson v. Geer, 197 
N.T.S. 690, 692, 120 Misc. 120. 

Tex.—Cox V. Robison, 160 S.W. 1149, 
1155, 105 Tex. 426. 

33. U.S.—Watters v. Kny-Scheerer 
Corporation, D.C.N.Y., 5 F.Supp. 
450, 452. 

34. Minn.—^Hicks y. Mendenhall, 17 
Minn. 475, 483. 

Beleased-tbne plan 
The arrangement whereby pupils. 


with the consent of their parents, are 
excused from schools to participate 
in religious exercises or to receive 
moral and religious instruction is 
known as the "releaaed-time plan.”— 
Gordon y. Board of Ed. of City of Los 
Angeles, 178 P.2d 488, 489, 78 Cal.App. 
2d 464. 

Permitting pupils to remain away 
from school for the purpose of re¬ 
ceiving religious instruction see the 
C.J.S. title Schools and School Dis¬ 
tricts 9 467. 

Other phrases employing the word 
"released" see 53 G.J. p 1294 notes 
2-4. 


626 



76 aj.s. 


RELEASE 

This Title includes relinquishment of a right or claim to the person against whom it is to be exercised 
or enforced, express or implied, by agreement or act of the parties; nature, requisites, suflSciency, and ef¬ 
fect as satisfaction of such agreements and acts and of instruments of release in writing, under seal or not 
under seal; evidence relating thereto; right to rescind release; and pleading release and proof thereof 
as a defense. 

Matters not In this Title, treated dsewhere in tills work, see DesoiiptiTe-Word Jbidex 

Analysis 


1. DEFINITION AND NATUEE, §§ 1-4 
n. FORMAL REQUISITES, §§ 5-9 

m. CONSIDERATION, §§ 10-20 
IV. VAUDITT, §§ 21-57 

V. CONSTRUCTION, OPERATION, AND EFFECT, §§ 38-56 
VL PLEADING, EVIDENCE, TRIAL, AND REVIEW, §§ 57-75 
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7. Seal—^p 632 
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11. -Releases under seal—^p 634 
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IV, VALIDITT-—p 639 

§ 21. In general—639 

22. Subject-matter—641 

23. Capacity and authority to release—^p 642 

24. Reality of consent—^p 643 

25. -Mistake—^p 645 

26. -Innocent misrepresentation—^p649 

27. -Fraud—^p 650 

28. -Duress—^p 657 

29. -Necessitous circumstances—^p 658 

30. — Undue influence—^p 658 

31. Illegality—^p 659 

32. Ratification, repudiation, and waiver or estoppel—^p 659 

33. Remedies—^p 661 

34. -Affirming release and suing for damages—^p 662 

35. -Invalidity as defense to plea of release—^p662 

36. -Conditions precedent to contesting validity in general—p 663 

37. -Restoration or tender of consideration—^p 663 

V, CONSTRUCTION, OPERATION, AND EFFECT—p 669 
§ 38. Construction in general—^p 669 

39. What law governs—^p 671 

40. Operation and effect in general—^p 672 

41. Estoppel and discharge—^p 674 

42. -Conditional release —^ 67A 
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44. Operation of covenant not to sue—^p 675 

45. Time of taking effect—^p 676 

46. Persons concluded—^p 676 

47. -Release by less than all obligees or tort-feasees—p 677 

48. Persons released—^p 677 
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50. -Joint tort-feasors—^p 681 
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VL PLEADING, EVIDIINOE, TBIAL, AND EEVIEW—Oontintied 
§ 69. -To avoid release—^p711 

70. -As to other matters in issue—716 

71. Trial—p 717 

72. -Questions of law and fact—^p 717 

73. -Instructions—^p 724 

74. -Verdict and findings—^p726 

75. Review—^p 726 

See also descriptive word index in the back of this Volume 


L DEFINITION AND NATURE 


§ 1. Release 

The term ‘‘release” has been defined as the relin- 
<iuishment, concession, or giving up of a right, claim, or 
privilege, by the person in whom It exists or to whom it 
accrues, to the person against whom It might have been 
demanded or enforced. 

The term “release” has been defined as the re¬ 
linquishment, concession, or giving up of a right, 
claim, or privilege, by the person in whom it exists 
or to whom it accrues, to the person against whom 
it might have been demanded or enforced.^ A 
release is contractual in nature,^ and it 'has been 
held to be a contract or a species of contract.^ 

§ 2, -Distinguished from, and Compared 

with, Other Transactions 

Release has been distinguished from, and compared 
with, other agreements or transactions of a similar na¬ 
ture. 


A release is not the equivalent of a waiver,^ 
but a release and a waiver have been said to be 
alike in that each operates to extinguish a right.^ 
Although a release has been said to be a discharge 
of a debt by act of the party, in contradistinction 
to an extinguishment, which is a discharge by op¬ 
eration of law,® it has also been (held that a written 
release is not only evidence of the exting^uishment 
of the debt or claim but is the extinguisher itself.*^ 
The term “release” may be classed as a synonym 
of “relinquishment”® 

Release has been distinguished from, or compared 
with, accord and satisfaction, see Accord and Sat¬ 
isfaction § 1 b, compromise and settlement, see Com¬ 
promise and Settlement § 2 b, disclaimer, see Plead¬ 
ing § 99 c, and payment, see Payment § 2. A dis¬ 
tinction exists between a release and a receipt, as 


1- Or.—-Wood V. Toxmgr, 271 P, 734, | 
736, 127 Or. 236. 

S3 C.J. p 1196 note 3. 

Similar deflnitioiis 

(1) The abandonment relin<xulsh- 
ment or givinsr up of a ri^t or 
claim to the person against whom It 
might have been demanded or en- 
■forced.—^Pellett v. Sonotone Corp., 
160 P.2d 783, 787, 26 Oal.2d 705, 160 
A.L 1 .R. 863. 

(2) The giving up or abandoning 
•of a claim or right to the person 
against whom the claim exists or the 
Tight is to be exercised and enforced. 
Md.—Whitcomb v. National Ex¬ 
change Bank, 91 A. 689, 690, 123 
Md. 612. 

Or.—Glickman v. Weston, 11 P.2d 
281, 284, 140 Or. 117, rehearing de¬ 
nied 12 P.2d 1005, 140 Or. 117. 

<53 C.J. p 1196 note 3 Cal 

(3) A discharge of a claim or ob¬ 
ligation.—'Manthei v. Heimerdinger, 
76 N.E.2d 132, 138, 332 Ill.App. 336 
—63 C.J. p 1196 note 8 [a] (1). 

(4) A remission, giving up, or sur¬ 
rendering of some vested right or 
claim by one entitled thereto.—^Trus¬ 


tee Co. V. Bresnahan, 203 P.2d 499, 
119 Colo. 811. 

(6) Other definitions.—^Union of 
Soviet Socialist Republics v. Nation¬ 
al City Bank of New York, 13 N.Y.S. 
2d 286, 237, 267 App.Div. 302—63 C. 
J. p 1196 note 3 [a] <3)-(ll). 
Assignment or convesrance of right 

(1) The term “release" never im¬ 
ports an assignment or conveyance 
of a right when used in connection 
with the word “from.”—Colton v. 
Fields, 22 N.E. 645, 131 Ill. 398. 

(2) Release as form of conveyance 
of real property see Deeds i 6. 

2. U.S.—^The Cayuga, Hich., 59 F. 
483, 8 C.C.A 188. 

S.D.—Corpus Juris cited in Erck v. 
Bachand, 10 N.W.2d 518, 620, 69 
S.D. 330. 

3. Ala.—'National Life & Accident 
Ins. Co. V. Karasek, 200 So. 873, 240 
Ala. 660—Hamilton v. Edmundson, 

[ 177 So. 743, 235 Ala. 97. 

Cal.—-Matthews v. Atchison, T. & S. 
P. Ry. Co., 129 P.2d 435, 54 Cal. 
App.2d 549. 

I Mo.—^Foster v. .ffltna Life Ins. Co. of 
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Hartford, Conn., 176 S.W.2d 482, 
362 Mo. 166. 

Ohio.—^Picklesimer v. Baltimore & 
O. R. Co., 84 N.E.2d 214, 161 Ohio 
St 1. 

63 C.J. p 119$ note 2. 

Peolaratioii. or admission 

There is some authority, however, 
which holds that a receipt is not a 
contract or executory Instrument 
but Is merely a declaration or ad¬ 
mission in writing.—Stiebel v. Oros- 
berg, 96 N.E. 692, 202 N.Y. 266, 86 
L.R.A,N.S., 1147, Ann.Cas.l912D 

1305. 

4. Colo.—^Trustee Co. v. Bresnahan, 
203 P.2d 499, 119 Colo. 311. 

5- N.Y.—Crawford v. Lockwood, 9 
How.Pr. 547. 

6. Neb.—Woodrough v. Douglas 
County, 98 N-W- 1092, 71 Neb. 364. 
'N.J,—^Baker v. Baker, 28 N.J.Ijaw 
13, 20, 75 Axn.D. 243. 

7- Ill.—Manthei v. Heimerdinger, 75 
N.E.2d 132, 332 Ill.App. 835. 

8. Md.—Whitcomb v. National Ex¬ 
change Bank, 91 A 689, 690, 123 
Md. 612. 
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discussed in Payment § 45, but a release is usually 
g^ven in connection with a receipt for a sum in 
final settlement of a demand.^ 

Satisfaction. There is a clear distinction be¬ 
tween a release and a satisfaction.^® In distin¬ 
guishing between a release and a satisfaction, it 
has been said that a release may be given, although 
no part of the damage has been paid, and that a 
technical release to one who is not a joint wrong¬ 
doer will not release another who may have had 
some connection with the wrong, while a satisfac¬ 
tion, by whomever made, if accepted as such, is a 
bar to further proceedings on the same cause of 
action.ii The difference between a technical re¬ 
lease and a satisfaction in fact has been said to be 
that in the former case the law regards the claim 
as paid, and will not allow the party to deny by 
proof, while in the latter the claim has in fact been 
paid.i2 Release may be considered as a conclusive 
acknowledgment of satisfaction.^^ 

§ 3, Covenant Not to Sue 

A covenant not to sue Is a covenant by one who had 
a right of action at the time of making It against another 
person, by which he agrees not to sue to enforce such 
right of action. 

A covenant not to sue is a covenant by one who 


had a right of action at the time of .making it 
against another person, by which he agrees not 
to sue to enforce such right of action.!^ Such a 
covenant has been held to be a legitimate subject of 
contract^® A covenant not to sue is not a re- 
lease,i® but it is to be distinguished from a re- 
lease,!*^ and the distinction, although technically or 
artificial,!® is clear.®® The difference is one of in¬ 
tent and grows out of the construction placed on 
the terms of the instrument,®! since a covenant not 
to sue is not a present abandonment or relinquish¬ 
ment of a right or claim but merely an agreement 
not to enforce an existing cause of action,®® 
and, although it may operate as a release between 
the parties to the agreement, it will not release a 
claim against joint obligors or joint tort-feasors, 
as discussed infra §§ 44, 48^50. A covenant not to 
sue does not constitute a satisfaction.®® 

§ 4. Agreement to Release 

An agreement to release is a contract to give a re¬ 
lease In future. 

An agreement to release, as distinguished from a 
release itself, is a contract to give a release in 
futuro.®^ A purported release of claims not yet 
in existence is at most a promise to release them 
if they arise.®® 


9. Ala-—Alabama By-Products Cor¬ 
poration V. Kennedy, 163 So. 862, 
228 Ala. 410. 

10. Ind.—Cleveland, etc., R. Co. v. 
Hilllgoss. 86 N'.B. 485, 171 Ind. 
417, 131 Ain.S.R. 258. 

56 C.J. p 128 notes 90, 91. 

11. Ind.—Cleveland, etc., R. Co. v. 
Hllligoss, 86 N.E. 486, 171 Ind. 
417, 131 Am.S.R. 268. 

Iowa.—Miller v. Beck, 79 N.W. 344, 
108 Iowa 675. 

12. Iowa.—Ryan v. Becker, 111 N. 
W. 426, 136 Iowa 273, 14 L.R.A.,N. 
a, 329. 

13. Tex.—State v. Tyler Countyr 
State Bank, Com.App., 277 S.W. 
626, 42 A.L..R. 1347, rebeard 282 
S.W. 211, 45 AX.R. 1483. 

Vt—^Roblnaon v. St Johnabury, etc., 
tt Co. 66 A 814, 80 Vt 129, 9 L.* 
R.A,N.a, 1249, 12 Ann.Cas. 1060. 

14. Cal.—^Pellett v. Sonotone Corp., 
160 P.2d 783, 26 Cal.2d 705, 160 
AKR. 863. 

Mo.—^McDdnald y. Goddard Grocery 


Co., 171 S.W. 650, 184 Mo.App. 
432. 

63 C.J. p 1197 note 24. 

15. Iowa.—Renner v. Model Laun¬ 
dry, etc., Co., 184 N.W. 611, 191 
Iowa 1288. 

la U.S.-^Alken v. Insull, C.C.AI11., 
122 F.2d 746, certiorari denied 62 
S.Ct 638, 315 U.S. 806, 86 L.Ed. 
1206, rehearing denied 62 S.Ct 904, 
315 U.S. 829, 86 L.Bd. 1224, certio¬ 
rari denied Insull v. Aiken, 62 S.Ct' 
638, 315 U.S. 806, 86 L.Ed. 1205. 

m. —Welty V. Laurent 1 N.E.2d 677, 
285 ni.App. 13. 

N.T.—Shaw V. Crissey, 43 N.Y.S.2d 
237, 182 Misc. 27. 

Tenn.—Oliver v. Williams, 83 S.W.2d 
271, 19 Tenn.App. 64. 

17. U.S.—Kam v, Andresen, D.C. 
Minn., 51 F.2d 521—Pacific States 
Lumber Co. v. Bargar, ’C.C.A.Or., 
10 F.2d 835—^The Thomas P. Beal, 
D.CLWaah., 2§8 F.T21. - - 

Mass.—Karcher v^ Burbank, 21 N.E. 
2d 542, 803 Mass. 303, 124 AL.R. 

I 1292. 


Tex.—Gillette Motor Transport Co. v. 
Whitfield, Civ.App., 186 S.W.2d 90, 
refused for want of merit 

18. Fla.—^Roper v. Florida Public 
Utilities Co., 179 So. 904, 131 Fla- 
709. 

19. Cal.-7—Pellett v. Sonotone Corp^ 
160 P.2d 783, 26 Cal.2d 705, 160 

AL. R. 863, 

20. Wash,—^Rust V. Schlaitzer, 27 P. 
2d 671, 176 Wash. 331. 

21. Fla.—Roper v. Florida Public 
Utilities Co., 179 So. 904, 131 Fla. 
709. ' 

22. U.S.—^The Thomas P. Beal, I>. 
awash., 298 F. 121. 

Cal.—^Pellett v. Sonotone Corp., 160 
P.2d 783, 26 Cal.2d 705, 160 AL.R- 
863. 

28. Mo.—^Myers v. Kennedy, 267 S- 

W. 810, 806 Mo. 268. 

24. Pa.—^McNutt V. Loney, 26 A 
1088,' ^63 Pa. 281. 

53 .CJr.,p 1197 note 26. > 

25. u;s.—In re Monza Mills; aC.A 

, N.T.,-14« F.2d leL 
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§§ 5-6 


§ 5. In General 

No particular form or *et of words is necessary to 
constitute a release. 

No particular form or set of words is neces¬ 
sary to constitute a release,26 provided the con¬ 
tract is complete,^^ the intention of the releasor to 
release is manifest,and the parties are sufficiently 
described to identify them.29 The release need not 
be in an instrument separate from the obligation 
released,^® and claims of two persons may be re¬ 
leased in one instrument.^! 

It is not essential in a covenant not to sue that 


the covenantor make an express agreement to in¬ 
demnify the covenantee and hold him harmless 
in case of any violation of the covenant.32 

§ 6. Writing 

In the absence of a statute providing otherwise, a re¬ 
lease is not required to be In writing. 

In order to be effective and binding, a release 
was formerly required to be in writing but, un¬ 
der modern rules, in the absence of a statute pro¬ 
viding otherwise,^^ a release is not required to be 
in writing.35 An oral agreement at the time of the 


se. U.S.—^Essingrton v. Parish, C.C. 

A.I11., 164 F.2d 726. 

Cal.—Corpus juris dted ia Coats v. 

Oeneral Motors Corporation, 39 P. 

2d 838, 843, 3 Cal.App.2d 840. 
ir.T.—^Tajns-Witmark Music Library 

V. New Opera Co., 71 N.T.S.2d 136. 

272 App.Dlv. 342, reargument de¬ 
nied 73 N.T.S.2d 637, 272 App.Dlv. 

997, affirmed 81 N.E 2d 70. 298 N.T. 

163, motion denied 81 N.E.2d 352. 

228 N.T. 616. 

S.C.—Gardner v. City of Columbia 

Police Dept, 57 S.E.2d 308, 216 S. 

C. 219. 

53 C.X p 1197 notes 29. 30. 

A paid and oanosUsd ohacl: may 
he an instrument of full release 
where It so shows.—Birmingham v. 
Kansas City Public Service Co., Mo., 
236 S.W.2d 322. 

'Qniiclaini deed 

Where father conveyed ranch to 
son on son agreeing to pay father a 
specified sum annually throughout 
father’s life, a subsequent quitclaim 
deed executed by father to son con¬ 
veying same lands was effective to 
release son from his liability for 
annual payments to father as ex¬ 
pressed in the first deed and agree¬ 
ment—^Lambert v. Lambert CA- 
Neb., 182 P.2d 868. 

Oeueral xaieass aaid ocdlsctioA of 
draft 

In action to recover tor autoxno- 
hile injuries, a general release and a 
collection of a draft given for rq- 
lecuse, stating that deposit by passen¬ 
ger constituted a release, constituted 
a release.—Shaw v. Victoria Coach 
Line. 50 N.E,2d 27, 314 Maas. 262. 
AoknowledgmeBt of payment in fun 

A written acknowledgment of mon- 
•ey ks received in full for a demand 
tor unliquidated damages is treated 
as a conclusive r^lbaae, cmd,' unless 
obtained by traud or the like, bars 
any Ihrther claim.—^Drane v. Louis¬ 
ville’ Ky. Co., 181 S.W.2d 439, 279 Ky. 
490. ■ / 

Zndorsttnsnt of ^ check w]^c]| has 
been marked that* it is a payment in 
tuH inay constitute .a :vece4pt triUch 


has the effect of a release.—^Home- 
wood Dairy Products Co. v. Robin¬ 
son. 48 So.2d 28, 254 Ala. 197. 

27. La—Johnson v. National Casu¬ 
alty Oo., App., 176 So. 235. 

28. tJ.S.—Essington v. Parish, C.C: 
A.I11.. 164 P.2d 726. 

Ariz.—Maine v. Clack, 33 P.2d 283, 
48 Ariz. 492. 

Ark.—C. H. Atkinson Paving Co. v. 
Edwards, 96 S.W.2d 954. 192 Ark. 
961. 

N.T.—^Tams-Witmark Music Library 
V. New Opera Co., 71 N.T.S.2d 136, 
272 App.Div. 342, reargument de¬ 
nied 73 N.Y.S.2d 637, 272 App.Div. 
997, affirmed 81 N.B.2d 70, 298 N. 
Y. 163, motion denied 81 N.B.2d 
352, 298 N.T. 616—Maloney v. B. J. 
Goldenberg; Inc., 54 N.T.6.2d 66. 

63 C.J. p 1197 note 31. 

Uers sileiioa as to claim is not re¬ 
lease thereof. 

U. S.—City Nat Bank of Huron, S. 
D., V. Fuller, C.C.A.aD., 62 F.2d 

I 870. 79 A.L.R. 71. 

Hawaii.—^Robinson r. McWayne, 36 
Hawaii 689. 

ISere change of securities of equal 
dignity for debt is not release per 
se of such debt—^Federal Land Baffic 
of Columbia v. Godwin, 186 So. 513, 
107 Fla. 637, modified on other 
grounds 145 So. 883, 107 Fla. 637. 
Acceptance of less Ihaa amount due 
as rat 

(1) Mere acceptance of rent by 
landlord, which amount was admit¬ 
ted to be due and owing, was not a 
i^elease of tenant’s liability for addi¬ 
tional sums under terms of lease.— 
Madison Ave.,- Realty Corp.' v. Imbri- 
cl, 101 N.Y.S.2d 778, 199,Misa 134. 

<2)- The aceeptance by bUBSor, from 
lessee of monthly checks for an 
amount less than agreed, monthly 
rental , which contained notations 
that' they were in payment of rent 
fot current month did not constitute 
a ^*release^ sro as to r'elieve lessee of 
liability for additional rental.—^Pdpe 

V. Rudolpb. Brae.. 18 N.YjSlM 7$1,’257 
Aj>p.l>iv. 1032, reargument denied-14 
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N.T.S.2d-1007, 257 App.Div. 1100. af¬ 
firmed 26 N.E.2d 817, 282 N.T. 692. 
StipulatioiL fiziag damages 
Stipulation in a squatter proceed¬ 
ings in another court whl<di merely 
fixed damages for a period of time 
for which it was agrreed that pos¬ 
session could be retained, and which 
was not Intended to be a release, 
could not be construed as a release 
defeating a subsequent action for 
damages for trespass to real prop¬ 
erty.—Garr v. Bruno, 68 N.Y.S.2d 308. 
Claim against third parson 
Acceptance of pension and benefit 
plan by injured lineman and inciden¬ 
tal unsealed release of employer in 
accordance with employment con¬ 
tract was held not intended to re¬ 
lease lineman’s claim for damages 
agadnst negligent power company by 
whom he was not employed.—South¬ 
western Oas & Electric Co. v. Wil¬ 
liams, C.C.A.Tex., 76 F.2d 49, certio¬ 
rari denied 5$ S.Ct 827, 296 U.S. 749, 
79 L.Ed. 1693. 

89. N.Y.—Matter of Torkington, 29 
N.Y.S. 433, 79 Hun 128. 

53 C.J. p 1197 note 32. 

39- Ky.—Williamson v. McGinnis, 11 
B.Mon. 74, 62 AmD. 561. 

N.Y.—Fitch V. Forman, 14 Johns 
172. 

81. Mo.— K a h n v. Brunswick-Balke- 
Collender Co,, App., 156 S.W.2d 40. 
38. Cal.—Pellett v. Sonotone Oorp., 
160 P.2d 783, 26 Cal.2d 765, 160 A. 
L.R. 863. 

'33, Tenn.—^Akard v. Standard Acci¬ 
dent Co., 8 Tenn.Civ,A. 497. 

'34. Ga.—Turner v. Straus-Epstein 
Co., 93 S.E. 234, 20 Ga.App. 735. 
53 C.J. p 1246 note 52 [a]. 

Ahseaoe of ooxudderathm 
Under statutes which provide that 
a release In writing need not be sup¬ 
ported by consideration. In the ah^ 
seAce of consideration, a release, 
even of a past-due obligation, must 
be in writing.—Cohen v..City of^New 
York. 35 N.Y.S.2d 846, 196 Miso. »#1. 
35. Mich.—Erb v. Moore’s * Estate, 

. 290 NiWv 379^ 292 Mich.-198, .i 
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execution of a written release that a further fair 
and just amount shall be paid is not too vague and 
uncertain to be enforceable,and it is not in con¬ 
flict with the terms of a written release which pro¬ 
vide that the amount paid at the time of the execu¬ 
tion of the release is not a final settlement.37 

Implied release; informal writings. It has been 
said that releases, whether they apply to torts or 
to contracts, are of two kinds, express and im¬ 
plied thus, a release may be implied from the 
acts of the parties and the circumstances of the 
case.39 

§ 7. Seal 

A seal is an essential requisite of a ''reiease’* tn the 
technical sense of that word as known to the common 
law, but under modern legislation and judicial decisions 
an Instrument not under seal may operate as a release. 

A seal is an essential requisite of a ‘‘release,*^ in 
the technical sense of that word as known to the 
common law;^® but the tendency of modem leg¬ 
islation and judicial decision is to minimize or abol¬ 
ish the common-law efficacy of the seal, in conse¬ 
quence of which an instrument not under seal may 
operate as a release,provided it rests on a suffi¬ 
cient consideration,and the language used shows 
that it was intended as a release.^3 At common law 
the requirement of a seal applies to those cases 
where the obligation sought to be discharged was 
created by a sealed instruments^ on the ground that 
the instrument of release must be of as high a dig¬ 
nity as the instrument creating the obligation, as 
long as the obligation remains executory ;S6 ‘but this 
rule, like the general common-law rule, is disappear¬ 


ing under the tendency of the legislatures and the 
courts to abrogate the common-law efficacy of the 
seal.Sfi 

In accordance with statutes which provide when 
any written instrument shall be given the effect 
of a sealed instrument without the addition of a 
seal thereto, a recital in a written release that such 
instrument is sealed, or bears the seal, or is given 
under the hand and seal of the person signing the 
same, gives the release the legal effect of a sealed 
instrument regardless of whether a seal was at- 
tached.^^ 

§ 8. Signature, Delivery, Acceptance, and 
Recordation 

A release must be signed, If It is the clear intention 
of the parties that a release shall not be effective until 
signed, and it must be delivered and accepted. 

If it is the clear intention of the parties that a 
release shall not be effective until signed, a written 
release which is not signed by the party who is to 
release the claim is ineffective for that purpose,^^ 
and, under a statute so providing, a release not sup¬ 
ported by consideration must be signed by the par¬ 
ty against whom it is sought to be enforced.^^ A 
T^Titten release which is not signed by the party 
who is to pay the consideration for the release is 
ineffective to obligate him to pay the considera- 
tion.50 The signature of the party who obtains, 
the release and pays the consideration therefor is 
not necessary to make the contract binding on the 
party who signs the release and receives the con¬ 
sideration,at least where the release shows on 


Tenn.—^Tippett T. Shaw, 4 Tenn.App. 
132. 

53 C.J. p 1198 note 38. 

Asrreements to release land see 
Frauds, Statute of § 94. 

Kelease under Negrotiable Instru¬ 
ments Law see Bills and Notes $ 
474. 

36. Mass.—^Ferris v. Boston & M. 
R, JL, 197 N.K 506,^291 Mass. 629. 

37. Mass.—^Perris v. Boston & M. 
R. R., supra. 

38. Iowa.—^Turner v. Hitchcock, 20 
Iowa 310. 

53 C.J. p 1198 note 39. 

39. N.C,—Stinson v. Moody, 48 N.C. 
63. 

53 C.J. p 1198 note 40. 

40. Iowa.—^Ryan v. Becker, 111 N. 

W. 426, 136 Iowa 273, 14 L.ItA..N. 
Sc, 329. . 

Vt—Eastman v. Grant, 34 Vt. 387. 
W.Va,—Coxpfui Juris quoted in 
Workman v. Continental Cfetsualty 
Co., 176 S.B. 63. 66, 115 W.Va, 266. 
53 C,X. p 1198 note 42. 

41. N-Y.—Holland Furnace Co, v. 


Beers, 29 N.T.S,2d 876, 177 Misc. 
29. 

W.Va.—Corpus JUris quoted in 

Workman v. Continental Casualty 
Co., 175 S.B. 63, 66, 116 W.Va. 266. 
63 C.J. p 1199 note 44. 

42. W.Va.—Corpus Juris quoted in 
Workman v. Continental Casualty 
Co., 176 S.B, 63. 65, 116 W.Va. 266. 

63 C.J. p 1199 note 46. 

Necessity of consideration generally 
see infra S§ 10, 11. 

43. N.Y.—^Post V. Thomas, 168 N.T. 
S. 226, 180 App.Dlv. 627. 

W.Va.—Corpus Juris quoted in 
Workman v. Continental Casualty 
Co., 175 S.R 68, 65, 116 W.Va. 266. 

44. Md,—Shiiver v. Carlin, etc., Co., 
141 A. 434, 166 Md. 61, 58 A.L.R. 
767. 

63 C.J*. p 1199 note 48. 

45^ HI.—White V. Walker. 81 Ill. 
422. 

N.Y.—Delacroix v. Bulkley, dS Wend. 
71. 

46. Ill.—White V. Walker, 81 HI. 
422. 

632 


Mass.—Tuson v. Crosby, 52 NJEL T44. 

172 Mass. 478. 

53 C.J. p 1199 note 50. 

47- Mass.—Tupper v. Hancock, 64 
N.E.2d 441, 319 Mass. 105. 
‘*WitneB8 hand and seal” gave re¬ 
lease the legal effect of a "'sealed 
Instrument"—Glendale Coal Co. v. 
Nesson, 44 N.E.2d 691, 312 Mass. 293 

48. N.Y.—^Rookus v. Janowski, 32 N. 
Y.S.2d 947, 177 Misc. 1075. 

63 C.J. p 1200 note 60. 

49. N.Y.—Cohen v. City of New 
York, 75 N.Y.S.2d 846, 190 Misc. 
901. 

50. S.C.—Lucas v. Southern Ry. Co., 
153 S.E. 568, 166 S.C. 629., 

BlgnAtnre by claim, agent 
Release on railroad’s form, leaving 
space near words ‘!approved for pay¬ 
ment" and "‘comptroller," was not 
completed merely because signed 
"correct" by claim agent—Lucas v. 
Southern Ry. Co., supra. 

I 

51. Minn.-*~Welsh. v. Bames-Duluth 
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its face that it was not intended to be signed by 
the party obtaining the release The writing of 
the name of the releasor on the release by an em¬ 
ployee of the releasee, who acts as a subscribing 
witness, and the holding of the pen by such em¬ 
ployee, while the releasor makes his mark, do not 
render the instrument inoperative.53 

Delivery and acceptance. A release, in order to 
become effective, must be delivered^^ to the per¬ 
son in w’hose favor it was executed, or to a third 
person in his behalf,55 and must be accepted by 
the person released or a third person acting for 
him.^® It has been held that the delivery must be 
shown independently of the instrument;®'^ but oth¬ 
er authority is to the effect that the delivery may 
be actual or constructive,®® and that such a de¬ 
livery may be implied from the nature of the writ¬ 
ing itself if it was actually executed as a release 
and intended by the parties to have that effect.®® 

Recording of a release of a mere personal obliga¬ 
tion has been held not required®® A recorded re¬ 
lease is not ineffectual as a recorded instrument 
■because of the fact that it has not been acknowl¬ 


edged in compliance with the recording statute 
where it has been recorded for such a period of 
time as will, under the statute, render it effective 
to impart notice without an acknowledgment.®^ 

§ 9. Release by Operation of Law 

Releases may be by act in law, or by operation of law 
as a consequence of voluntary acts of the party entitled 
to the obligation. 

It has been held that releases may be by act in 
law,®2 or by operation of law as a consequence of 
voluntary acts of the party entitled to the obliga¬ 
tion,®® and that, whether they apply to torts or 
contracts, they are of two kinds, ‘‘those which are 
by deed and those which become so by opera¬ 
tion of law.”®^ Thus, any voluntary act of an 
obligee whereby an action on the obligation is de¬ 
stroyed or suspended may be, by operation of law, 
equivalent to a formal and actual release,®® but it 
has been held that the law cannot effect a release 
when it would operate contrary to the manifest in¬ 
tention of the parties.®® A discharge by operation 
of law has been said to be tantamount to a re¬ 
lease under seal.®^ 


m. CONSIDERATION 


§ 10. Necessity 

As a general rule. In the absence of a statute pro¬ 
viding otherwise, a release not under seal, In order to be 
effective, must be supported by a sufficient, valid, or val¬ 
uable consideration. 


As a general rule, in the absence of a statute 
providing otherwise, except where one has been 
induced by a release without consideration to alter 
his position to his prejudice,®® a release not under 


Shipbuilding Co., 21 N.W.2d 43, 221 
Minn. 37. 

Tex.—^McClure v. Pall, Com.App., 67 
S.W.2d 231. 

52. Wash.—^Tindall v. Northern Pac. 
R. Co., 107 P. 1045, 68 Wash. 118. 

53. Ala.—Nashville, etc., R. Co. v. 
Nance, 101 So. 825, 212 Ala. 22 

54. N.T.—Stiebel v. Grosberg, 95 N. 
E. 692. 202 N.T. 266, 36 L..R.A.,N.S., 
1147, Ann.Cas.l912D 1305. 

53 CJ. p 1200 note 63. 

Oestmotloii of slgiLsd release 

If employee signed release for in¬ 
jury before reading it, and, on read¬ 
ing it, threw it mto waste basket 
and said it was **no good,*’ there was 
no “delivery** and no valid release.— 
Pevesdorf v. Union Electric Light & 
Power Co., 64 S.W.2d 939, 833 Mo. 
1166. 

55. Mass.—Leddy v. Barney, 2 N.B. 
107, 139 Mass. 394. 

68 C.jr. p 1200 note 64. 

SsUvery in eeeiow 

Where the release' is ’placed in es¬ 
crow to be delivered on the perform¬ 
ance of a conaition, it does act be¬ 
come effective until the condition has 
been performed and the release de¬ 


livered.—Halloran v. Fischer, 9 A. 
2d 290, 126 Conn. 44. 

561 Colo.—Eaton v. Swedlund, 68 P. 

2d 449, 100 Colo. 436. 

53 C.J. p 1200 note 65. 

Acoeptaace sabjsot to conditioa 
Where Injured employee signed re¬ 
lease and accepted draft on express 
condition that release would become 
effective only when approved by em¬ 
ployee’s attorney and attorney disap¬ 
proved, release never became ef¬ 
fective. notwithstanding statement 
in release that payment of settle¬ 
ment amount was only consider¬ 
ation and that release contained en¬ 
tire understanding.—Kelley v. Illi¬ 
nois Cent. R. Co., 177 S.W.2d 435. 352 
Mo. 301, certiorari denied 64 S.Ct. 
1055, 322 U.S. 738, 88 L.Ed. 1572. 

57. N.T.—Stiebel v. Grosberg, 95 N. 
E. 692, 202 N.Y. 266, 36 L,.RJL.N.S., 
1147, Ann.Cas.l912D 1305. 

58. Ky.—WUliamson v. McGinnis, 
11 B.Mon. 74, 52 Am.I>. 561. 

53 C.J. p 1200 note 67. 

59. Ky.—Williamson v. McGinnis, 

supra. . 

N.T — V. Ponaaaa, 14 ^ohns. 
172 . 


60. W.Va.—^Rutherford v. Ruther¬ 
ford, 47 S.EI 240, 65 W.Va. 66. 

61. Kan.—Peatling v. Baird, 213 P. 
2d 1015, 168 Kan. 528. 

68. N.C.—Stinson v. Moody, 48 N. 
C. 53. 

63. Ky.—Debard v. Crow, 7 XJ. 

Marsh. 7, 22 Am.D. 113. 

53 C.J. p 1199 note 53. 

Release of prior parties to bill or 
note by operation of law see Bills 
and Notes $ 474 c. 

64. Iowa.—^Turner v. Hitchcock, 20 
Iowa 310. 

53 C.J. p 1199 note 54. 

65. Ky.—^Debard v. Crow, 7 XJ. 

Marsh. 7, 22 Am.D. 113. 

66. Ohio.—Gusman v. Matthews, 163 
N.E. 636, 29 Ohio APP. 402. 

67. N.T.—Morgan v. Smith. 70 N.T. 
537. 

68. Michj—^Medbury v. Bennight, 19 
N.W,2d'137, 311 Mich. 666. 

Va.—Georgeton v. Reynolds, 170 S.E. 
741, 161 Va. 164. 

W.Va.—Clark v. Sperry, 25 S.3S.2d 
I 870, 126 W.Va. 718. 
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seal, in order to be effective, must be supported 
by a sufficient, valid, or valuable consideration 
and the same is true of agreements not to sue,^® 
and of a promise to releaseJ^ Under some stat¬ 
utes the rule has been changed to the extent that a 
release in writing need not be supported by con- 
sideration,72 but, where the release is oral, it must 
be supported by consideration.^^ 

Mere voluntary declarations made by a credi¬ 
tor that a debtor is discharged or is to be released 
or discharged do not bind the creditor so as to dis¬ 
charge the debt;74 and a mere written receipt in 
full of all demands does not operate as a release 
from liability for the remainder of a sum due,^^ 
unless the intention to make a gift of the remainder 
due is apparent,*^® or unless a statute dispenses with 
the necessity for consideration where the release 


is in writing.77 An executed oral agreement may 
serve as a release of a written agreement without 
regard to the presence or absence of considera¬ 
tion.^® 

§ 11 . -Releases under Seal 

At comnnon law a release under seal is good without 
consideration. 

At common law, a release under seal is good 
without consideration, or without any showing of 
consideration,7 2 it being sometimes said that a 
seal imports or implies consideration or that the 
use of the seal creates a conclusive presumption 
or is conclusive evidence of consideration.®® Stat¬ 
utes making seals only presumptive "and rebuttable 
evidence of consideration in certain types of in- 
stniments have been held not to apply to releases 


69. U.S.—United Fruit Co. v. U. S.. 
C.A.Mass., 186 F.2d 890—Chicago 
Pneumatic Tool Co. v. Ziegler, C. 
C.A.Pa., 151 P.2d 784—Cuneo Press 
V. Clayboum Corp., C.C.A.I11., 90 
F.2d 233—Southwestern Gas & 
Electric Co. v. Williams, C.C.A. 
Tex., 76 F.2d 49, certiorari denied 
55 S.Ct 827, 296 U.S. 749. 79 L.Ed. 
1693. 

Ariz.—Maine v. Clack, 33 P.2d 283. 43 
Ariz. 492. 

Ark.—Golf Shaft & Block Co. v. 
O’Keefe, 139 S.W.2d 691. 200 Ark. 
529. 

Ga—^Riggens v. Pomona Products 
Co., 61 SJS.2d 682, 82 GaApp. 636 
—^Brerrington v. Herrington, 29 S. 
E.2d 516, 70 GaApp. 768. 
m.—Sullivan v. Elgin, J. & E. R. 

, Co.. 73 N.E.2d 632, 331 IlLApp. 613. 
Ind.—^Rickert v. Schreiber, 66 N.E. 

2d 769, 116 IndApp. 621. 

Iowa.—Pennebaker v. -North Ameri¬ 
can Life Ins. Co. of Chicago, 284 
N.W. 147, 226 Iowa 314. 

La.—^Doll V. Albert Weiblen Marble 
& Granite Co., 22 So.2d 59, 207 La. 
769. 

Mo.—Green v. Baum, App., 132 S.W. 
2d 665. 

Neb.—^Elline v. Department of Public 
Works, 263 N.W. 861, 126 Neb. 687, 
N.H.—Perreault y. Hall, 49 A.2d 812, 
94 N,H. 191. 

Njr.—Hochman v. Zigler's Inc., 50 
A.2d 97. 139 N.J.Eq. 139. 

N.T.—In re Campbell’s Estate, 27 N. 
T.S.2d 881, 176 Misc. 543—In re 
Oatrow’s Estate, 296 N.Y.S. 610, 
162 Misc. 783. 

6hio.'<^Mindi^rman v. Parkway Taxi 
Co., 11 Ohio Supp. 36. 

Or.-TiQoarpgar Atria qinoted in In. re 
Ktilka’s Estate, 18 p.2d 1036,'1089, 
Q 142 Or, W. . , 

Tex.—T ex ar k ana Nat Banltf V. 'Efub- 
t'- :Cb?tApp4 114 S.W.2d ’889, 

error dismisseil" ^ v' ' ' 


W.Va.—Clark v. Sperry, 25 S.E.2d 
870. 125 W.Va. 718. 

53 C.J. p 1200 note 74. 

Release from oontraet under seal 
Consideration is necessary to re¬ 
lease a party bound by a contract 
under seal.—Georgeton v. Rei^olds, 
170 S.R 741, 161 Va. 164. 

70. Vt—^Noyes v. Pierce, 122 A. 896, 
07 vt 

53 C.X p 1201 note 75, 

71. Mich.—^Lipsett v. Hassard, 122 
N.W. 1091, 158 Mich. 609. 

Pa.—Fried v. Fisher, 196 A. 39, 328 
Pa.-497, 116 A.L.R. 147. 

72. CaJ.—Weddle v. Heath, 295 P. 
832, 211 CaJ. 446—W. Ross Camp¬ 
bell Co. V. Sears, Roebuck & Co., 
29 P.2d 910, 136 Cal.App. 766. 

N.T.—^Holland Furnace Co. v. Beers, 
29 N.T.S.2d 876, 177 Misc. 29. 
Tenn.—Tippett v. Shaw, 4 TennuApp. 
132. 

Xu Alabama 

<1> Under the statute, no consid¬ 
eration is required for a release in 
writing.—^HcFmewood Dairy Products 
Co. V. Robinson, 48 So.2d 28, 254 Ala. 
197—Grand Lodge Knights of [Pythi¬ 
as of North America v. Williams, 16 
So.2d' 497. 245 AJa. 220—National 
Life & Accident Ins. Co. v. Karasek, 
200 So. 873, 240 Ala. 660—Carns v. 
Commonwealth Life Ins. Co., 171 So. 
382. 233 Ala. 216. 

(2) Prior to the enactment of the 
statute, or in cases in which the stat¬ 
ute was not applied, it has been 
held that a release must be support¬ 
ed by consideration.—Hamilton v. 
Edmundson, 177 So. 743, 235 Ala. 97. 
—^Rldgely Operating Co. v. White, 
150 So. 698, 227 Ala. 469—Willough¬ 
by V. Hannon, 47 So. 241, 156 Ala. 
585—53 CU. p 1200 note 74. 
Bqnivalent to writing under seal 
The statute providing for the ex¬ 
tinguishment of an obligatlcid by 


written release griven to the debtor 
regardless of any new consideration 
operates to make a written release 
the equivalent of a writing under 
seal at the common law.—^Rogers v. 
Rogers, 121 P.2d 819, 49 Cal.App.2d 
366. 

73. Ala.—^Homewood Dairy Products 
Co. V. Robinson, 48 So.2d 28, 254 
Ala. 197. 

Tenn.—Winer v. Williams, 54 S.W.2d 
723, 165 Tenn. 190—^Tippett v. 

Shaw, 4 Tenn.App. 182. 

74. Me.—Gamsey v. Gamsey, lOl A. 
447, 116 Me. 295. 

63 C.J. p 1201 note 78. 

7B. Md.—^Prudential Ins. Co. of 
America v. Cottlngham, 63 A. 359, 
103 Md. 819. 

53 C.J. p 1201 note 80. 

Receipt in full as payment see Pay¬ 
ment § 47. 

76- Mich.—^Holmes v. Holmes, 89 N. 
W. 47, 129 Mich. 412, 95 Am.S.R. 
444. 

63 C.X p 1201 note 79. 

77. Ahu—Homewood Dairy Prod¬ 
ucts Co. V. Robinson, 48 So.2d 28, 
254 Ala. 197. 

7a cai.— Price v. Price, 76 P.2d 655,. 
24 Cal.App.2d 462. 

79. U.S.—United FTult Co. v. U. S.. 

C.A.Mass., 186 F.2d 890. 

N.T.—Weitling v. Sorenson, 272 N. 

T.S. 338, 241 App.Div. 'Z71, 

58 C.J. p 1202 note 82. 

so; HI.—Manlhei v. Heimerdingerx 
76 N.B.2d 132, 832 Ill.App. 335. 
Masih—Dickmaa v. McClellan, 18‘ N. 

E.2d 480, 802 Mass. 87. 

N.T.—Torry v. Hlack; 58 N.T. 185. 
Vbl—G eorgeton v. Reynolds, 

- B. 741, ISlrVa. 164. 

Wis,-^nger v. General Accident, 
Fired: Life Assur. Corporation, 262 
N.W. 702, 219 Wls. 50a 
69 C.X. p 1202 note 88. 
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under scal,^i but such statutes pertaining to sealed 
instruments generally have been held to apply to 
releases under seal.^^ ^ unsealed release which 
is delivered does not, by the fact that a sealed re¬ 
lease was signed and retained by Ae releasor, have 
the effect of a sealed release so as to dispense 
with the necessity for consideration.*® 

§ 12. What Constitutes 

Consideration as relating to releases may consist of 
some detriment to the releasee or some benefit to the re¬ 
leasor, moving from the releasee or some one In his be¬ 
half, but nothing can be treated as consideration that 
was not intended as such by the parties. 

In accordance with the general rule with re¬ 
spect to contracts, consideration as relating to re¬ 
leases may consist of some detriment to the re¬ 
leasee or some benefit to the releasor, moving from 
the releasee or some one in his behalf,*^ and it 
need not be money;** but nothing can be treated 
as consideration that was not intended as such by 
the parties.** A single consideration may support 
a release and another transaction.*^ The fact 
that the consideration is not actually paid at the 
time of the agreement does not necessarily af¬ 
fect the binding force of the release,** but, where 
the agreement is made dependent on full payment, 
the release is not effective imtil full ipayment has 
been made.** A benefit to a widow individually 
has been held hot to constitute consideration for 
a release signed by her as administratrix of the 
estate of her deceased husband. 


Numerous objects, acts, or transactions have 
been held to constitute consideration for releases,*^ 
including the payment of a cash sum of money and 
the execution of notes for a further sum;*® pay¬ 
ment of money before it is due;** services ren¬ 
dered, for release from liability on a note;*^ pay¬ 
ment to an employee for time lost from an injury, 
for a release of his claim for damages regained 
possession and ownership of an automobile, for 
the release of the buyers from the balance of the 
debt;** locating, by the cosigners of a note, of the 
maker thereof, and causing the return of an auto¬ 
mobile, for which it was given, for a release, by 
the holder of the note and owner of the automo¬ 
bile, of the cosigners ;*7 capital stock in a corpo¬ 
ration for release of a bankrupt;** assignment 
of an interest in a partnership in return for the 
assignee’s release of a debt due from the partner¬ 
ship;** delivery of a warehouse receipt for pro¬ 
duce, for the release of the acceptor of a bill of 
exchange payment of money by one accused of 
misrepresentation inducing the releasor to ex¬ 
change property, for the release of the party pay¬ 
ing, although the releasor could have secured a 
greater sum from the brokers;® payment to an 
employee of an amount which under his contract 
was not to be paid except as the funds of the em¬ 
ploying company should warrant, for a general re¬ 
lease of all his claims;* purchase of stocks, and 
pa 3 rment therefor, as part of a larger transaction, 
for a general release;^ and relinquishment of a 


81. N.T.—Stiebel v. Grosbersr. 95 N. 

B. 692, 202 N.T. 266, S6 -LJEl.A.,N. 
a 1147, Ann.Cas.l912D 1305. 

53 C.J. p 1202 note 86. 

83. Mich.—Hobbs v. Brush Blectric 
Light Co., 42 N.W. 966. 75 Mich. 
550. 

83. N.T.—Weitling v. Sorenson, 272 
N.T.S. 238, 241 App.Div. 377. 

8^ Ark,—^Hays v. McGuirt, 65 aW. 

2d 76, 186 Ark. 702. 

Minn.—West v. Kidd, 239 N.W. 157, 
184 Minn. 494. 

53 C.J, p 1202 note 88. 

Belsue held without coaslderatlou 
Pa.—Huklll V. Highway Trailer Co., 
24 A.2d 74, 147 Pa.Super. 285- 
53 C.J. P 1203 note 6. 

88. Mich.-^'-vMacDonald v. Henry 
Homblower St Weeks, 256 N.W. 
'572, 268 UU^ 626. 

88. United Bruit, Co., v. U. a, 

C. A.Mass.,. 186 890. * 

Cal.—Harvey v. Aceves, 1 P.2d 1043, 
115 Cal.i^p. 333. 

Ind.-^lchaer'v. HolMnC 40 
362,111 ltad.App. 34: ' 1 

N.Ji—Hbchxdan r. Bi^ler’s^ Tmc., SO 
A.2d 67, m 169.*' ^ ‘ 


87. D.C.—Miller v. Super Seal Con-i 
tainer Corp., D.C., 62 F.Supp. 578.' 

88. Mo.—^Kahn v. Brunswick-Balke- 
Collender Co., App., 166 S.W.2d 40. 

89. N. J.—Hamburger v. Paterson 
Tallow Co., 6 A.2d 487, 122 N.J.Law 
457. 

90. Wash.—^Richardson v. Paxslflc 
Power & Light Co., 118 P.2d 985, 
11 Wash.2d 288, 

91. U.S.—Doten v. Southern Ry. Co., 

D.C.Tenn., 32 F.Supp. 901. 

Ratnni of promissory notes may 

constitute consideration, although re¬ 
covery thereon is barred by the stat¬ 
ute of limitations.—^Booth v. Bond, 
132 P.2d 520. 56 Cal.App.2d 153. 
BeSstabliidimeut of business and so¬ 
cial relations 

Or.—Grlickman v. Weston, 12 P.2d 
J1005, 140 Or. 117. 

Belief firom obUgatioa of lidlgmeBt 
Cdl.—Kelson V. Neh^n, 20^ P.2d 995, 

, 131 CaU^p. 126. 

92. Oa.-TAskew y. Goldsmith, 4 S. 

I E.2d 697,‘60 Ga-A.pxi. 718. 

[93. Mass.—^Kelley v. Kelley, 17^ N. 
i B. 641/272Ma88^£U ... 't 


Payment of notes before matiirity 
may constitute consideration for a 
release of the accrued interbst.—^Mc¬ 
Coy T. Wyikn, 110 So. 129, 215 Ala. 
172. 

94. U.S.—^Rockefeller v. Wedge, Pa., 
149 P. 130, 79 C.C.A. 26. 

95. Iowa.—Clark v. Chicago, etc., 
R. Co., 162 N.W. 636, 17® Iowa 462. 

98. Ala,—^McCarty-Greene Motor Co. 
y. House, 114 So. 60, 216 Ala. 666. 

97. Mo.—Weber Imp!., etc., Co. v. 
Goswell, App., 299 S.W. 162. 

98. U.S.—^In re Norris, I>,C.Mlnn., 
128 F. lOL 

99. Ala.—^Lake y. Sealy, 165 So. 399, 
231 Ala. 466. 

L IlL—^Burch y. Hubbard, *48 HI. 
164. 

3. Or.—lAJlen y. McNeelan, 156 P. 
274*, 79 Or. 606. 

' ,T 

3. N.T.—McGarvio v. Bronx Expo¬ 
sition, 188 N.Y.S: 846. ^ 

4r Massi—WUlett V- Hoirick, 155 N. 
B. 589, 258 Mass. 585, certjoraEi 
defied 48 act. 83, 275 U:S.^5, 72 
L.Ed. 417. j . 
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right to sink a well to a greater depth, at an agreed 
rate of pay, for a release from warranty as to the 
quality of the well sunk.® 

An executor'^ promise on the part of the releasee 
may constitute a legal consideration for a release.® 

Consideration moving from third person. A con¬ 
sideration for a release moving from a third per¬ 
son on behalf of the releasee to the releasor or 
from the releasee to a third person at the request 
or by the acquiescence of the releasor is as adequate 
as a consideration moving directly from the releasee 
to the releasor.*^ 

§ 13. -Payment of Disputed Claim 

Where the existence or amount of Indebtedness is 
disputed, payment of less than the whole amount of the 
claim may constitute consideration for the debtor’s re¬ 
lease from liability for the entire sum. 

Where there is a bona fide dispute as to the ex¬ 
istence or the amount of indebtedness, the pay¬ 
ment by the debtor, or alleged debtor, of less than 
the whole amount of the claim may constitute con¬ 
sideration for his release from liability for the 
entire sum;® and this is true where the amount 
of the claim is unliquidated.® As otherwise stated, 
the rule is that, where a claim is of doubtful char¬ 
acter or the subject of a bona fide dispute, a re¬ 


lease fairly obtained is binding without reference 
to the amoimt paid in satisfaction of the claim 
but, if the denial of the indebtedness is not in good 
faith, or if no grounds exist for a bona fide dispute, 
a release given in return for a sum less than the 
entire indebtedness is no bar to the creditor.^i The 
payment in full of a claim which is disputed in good 
faith is good consideration for the release of other 
demands on which the payment is made condition¬ 
ally 

§ 14. -Performance of Legal Obligation 

Performance by the releasee of some legal duty ow¬ 
ing by him to the releasor or to a third person Is not 
consideration for a release. 

A release of a legal obligation for which the con¬ 
sideration is the performance by the releasee of 
some undisputed legal duty owing by him to the 
releasori® or to a third personi^ is invalid for want 
of consideration. As otherwise stated, the rule is 
that a release is not supported by a suificient con¬ 
sideration unless something of value was received to 
which the creditor had no previous right.i® So 
the full pa 3 rment of an admitted debt or the full 
performance of one obligation is not consideration 
for the release of a second debt or obligation.!® 
Likewise, performance by one person of his legal 


5. Ind.—Goa v. Craig, 99 KB. 1013, 
61 Ind.App. 461. 

6. Iowa.—^Lillie v. Shrlver, 179 N.W. 
632, 190 Iowa 861. 

Wis.—Singer v. General Accident, 
Fire & Ltife Assur. Corporation, 
262 N.W. 702, 219 Wis. 608. 

53 aj. p 1202 note 89. 

Sromlse to set aside fond for wages 
A promise by slxl employer to net 
aside in a separate account a certain 
percentage of all its net earnings 
for the payment of the balance of 
wages due was held a sufficient con¬ 
sideration for a promise by the em¬ 
ployees to release their claim for the 
balance due and to look solely to 
future net earnings for payment.— 
Home Equipment Co. v. Gorham, 3$ 
N.B.2d 99, 218 Ind. 464. 

7. U.S.—Gable v. Chicago, M., St. 
P. &*P. R. Co., D.C.Mo., 8 FJSupp. 
944. 

N.T.—Shaw V. Crissey, 43“N.T.S.2d 
237, 182 Misc. 27. 

63 C.J. p 1202 note 90. 

Payment to husband of releasor*’ 
Payment of substantial sum by 
defendant in automobile accident suit 
to husband for damages to husband’s 
property and person may constitute 
consideration for wife*s release of 
claims against defendant.—Hanson V. 
Northern States Power Co., 268 N.W. 
642,'1$8 Mlhn. 24—West v. iCldd, 239 
N.W. 167, 184 blinn. 494. > 


8. U.S.—^Penn Foundry & Mfg. Co. 
V. XJ. S., 76 F.Supp. 319, 110 Ct. 
Cl. 374, reversed on other grounds 
69 S.Ct 1009, 337 U.S. 198, 93 L.Bd. 
1308. 

Mo,—^Berry v. Detroit Casualty Co., 
App., 300 S.W. 1026. 

53 C.J. p 1204 note 9. 

Necessity for payment of portion of 
disputed demand 

Under a statute providing that an 
obligation is extinguished by a re¬ 
lease given on a new consideration, 
or in writing with or without new 
consideration, the sum actually paad 
need not be a portion of disputed de¬ 
mand, as consideration for release 
not evidenced by writing.—Alabama 
By-Products Corporation v. (Kennedy, 
153 So. 862, 228 Ala. 410. 

9. Tex.—Great American Indemnity 
Co, V, Blakej, Civ.App., 107 S.W. 
2d 1002, error dismissed. 

53 C.J. p 1204 note 10, p 1205 note 27. 

10. Iowa.—Owens v. Norwood White 
Coal Co., 133 N.W. 716, 138 N.W. 
483, 157 Iowa 389. 

11. Mo.—ISchreiber v. Central Mut. 
Ins. Ass’n, App., 108 S.W.2d 1062— 
Berry v. Detroit Casualty Co., 
App,, 300 S.W. 1026. 

53 C.J. p 1204 note 12. 

18. U.S.—The Cayuga, Mi^, 59 F. 
483, 8 aCA, 188. . 

13. Colo.—Wheelodk Bros. v. Bank¬ 
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ers Warehouse Co., 171 P.2d 405, 
161 Colo. 197, 168 A.L.R. 939. 

N.T.—^Meyers v. Frederick Hussey 
Realty Corp., 46 N.T.S.2d 137, af¬ 
firmed 48 N.T.S.2d 469, 267 App. 
Div. 951, appeal denied 49 N.Y.S.2d 
270, 267 App.Div. 983. 

63 C.jr. p 1204 note 16. 

Beturu of leased property by les¬ 
see is not sufficient consideration for 
agreement to release lessee from 
claims for past-due rent—^Barber- 
Greene Co. v. Proksch, 232 N.W. 232, 
261 Mich. 329. 

Belease by iajwed employee 

U.S.—Southwestern Gas & Electric- 
Co. V. Williams, C.CA..Tex., 76 P. 
2d 49, certiorari denied 56 S.Ct 827,. 
296 U.S. 749, 79 L.Ed. 1693. 

63 C.J. p 1204 note 15 [c]. 

14. N.T.—Cohen v. City of New 
York, 76 N.T.S.2d 846, 190 Misc. 
901. 

53 C.J. p 1204 note 16. 

15. U.S.—Burns v. Northern Pac. 
Ry. Co., C.C.A.Minn., 134 P.2d 766 
—^Hogue V. National Automotive 
Parts Ass’n, D.C.Mich., 87 F.Supp. 
816. 

Minn.—^Tupper v. Massachusetts 

Bonding, etc., Co., 194 N.W. 99. 166 
Mlnh. 65. 

18. U.S.—^Birhalas v. Cuneo Printing 
Industries, C.C.A.I11., 1,40 F.2d 826 
— ^Pums V. Northern Pac. Ry. Go... 
aC.A.Minm. ^*2^ 766. 
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obligation is no consideration for the release of an- 
othen^*^ 

§ 15. -Part Payment 

As a general rule, a payment of a sum less than the 
whole of an undisputed or indisputable liquidated indebt¬ 
edness affords no legal consideration for a release of the 
debtor from liability for the residue. 

As a general rule, a payment of a sum less than 
the whole of an undisputed or indisputable liqui¬ 
dated indebtedness affords no legal consideration 
for an agreement of the creditor to release the debt¬ 
or from liability for the residue,i8 although the sum 
accepted is expressly stated to be in discharge of 
the entire sum,i® but the rule does not a^>ply where 
the release is in writing and a statute (hspenses 
with the necessity for consideration for a written 
release.20 The release will be valid if the credi¬ 
tor accepts such a payment from a third person 
not acting, in making it, as the agent of the debt¬ 
or ,21 or if, besides the part payment, additional col¬ 
lateral consideration, however slight, is present.^^ 

§ 16. -Waiver of Legal Right and For¬ 

bearance 

The waiver of a legal right or the forbearance to ex* 


§§ 14-17 

ercise ft is a sufficient consideration for a release made 
because of it. 

The waiver of a legal right or the forbearance 
to exercise it is a sufficient consideration for a 
release made because of it23 

§ 17. -Giving or Pro!tnising to Give Em¬ 

ployment 

A promise by an employer to reSmploy an employee 
may be a valid consideration for the release of the em¬ 
ployer by the employee from a claim for personal inju¬ 
ries or for services. 

A promise by an employer to reemploy an em¬ 
ployee may be a valid consideration for the release 
of the employer by the employee from a claim for 
personal injuries,^^ at least where the promise of 
employment is for steady work or work for a 
definite term.35 A promise to employ for such 
time as shall be satisfactory to the releasee has 
been held to afford no consideration,it has 
also been held that the promise may be for em¬ 
ployment for an indefinite period of time,37 termin¬ 
able at the will of the employer.^S There is au¬ 
thority which holds that a promise of employment 
for only one day may constitute sufficient consid- 


Ga.—^McLendon y. Johnson, 25 S.£i. 

2d 63, 69 GslApp. 214. 

Mo.—Scott V. Missouri Ins. Co., 233 
S.W.2d 660. 

N.J.—^Hochman v. Zisler*s Inc., 50 A. 

2d 97, 139 N.J.Eq. 139. 

N.M.—^Moruzzi y. Federal Life & Ccis. 
Co., 76 P.2d 820, 42 N.M. 86. 115 
A.L.R. 407. 

Tex.—^Laws y. Parker Petroleum Co„ 
Ciy.App., 237 S.W.2d 398, reyersed 
on other grounds Parker Petroleum 
Co. y. Laws, Sup., 242 S.W.2d 164 
—^Woodmen of World Life Ins. Soc. 
y. Smauley, Civ.App., 168 S.W.2d 
608—Ortiz Oil Co. y. Luttes, Civ. 
App., 141 S.W.2d 1060, error dis¬ 
missed by agreement 
63 C.J. p 1204 note 18. 

17. Ind.—Cameron y. IWarbritton, 9 
Ind. 361. 

53 C.J. p 1206 note 19. 

18. Ga.—^McLendon y. Johnson, 25 
S.E.2d 63, 69 GaApp. 214. 

Ind.—^Rfckert v. Schreiber, 66 N.S.2d 
769, 116 IndjApp. 621—^Michael y. 
HoUand, 40 NJB!.2d 362, 111 Ind. 
App. 34. 

Mo.—Schreiber v. Central Mut Ins. 
Ass'n, App., 108 S.W.2d 1062—Ber¬ 
ry y. Detroit Casualty Co., App., 
300 S.W. 1026. 

S.C.—<lorpus Juris oited In Taylqr v. 
Palmetto State Life Ins. Co., 12 
S.E.2d 708, 711, 196 S.C. 195. 

Tex.—Austin Bridge Co. v. Teague, 
CivA.pp., 149 S.W.2d 674, reyersed 
on other grounds 162 S.W.2d 1091, 
187 TeK. 119. ^ 

53 aj. p 1206 note 2U 


EHect of part payment as accord and 
satisfaction see Accord and Satis¬ 
faction § 29. 

Amount due under I'alr XAhor Stand¬ 
ards Act 

N.T.—Campbell y. Mandel Auto 
Parts Corp.. 31 N.T.S.2d 656, af¬ 
firmed 34 N.T.S.2d 406, 264 App. 
Diy. 701. 

19. Mo.—Harms y. New York Fidel¬ 
ity, etc., Co., 167 S.W. 1046, 172 
Mo.App. 241. 

S.C.—Corpus JUxls dted in Taylor y. 
Palmetto State Life Ins. Cb., 12 
S.E.2d 708, 711, 196 S.C. 195. 

20. Ala.—^Homewood Dairy Products 
Co. y. Hoblnson, 48 So.2d 28, 264 
Ala. 197. 

21. U.S.—^Indianapolis Rolling-Mill 
Co. y. St. Louis, eta, R, Co., Kan., 
7 S.Ct. 642, 120 U.S. 256, 30 L.Ed. 
639 

63 C.J. p 1206 note 24. 

22. Tex.—^Burnett y. Atteberry, 146 
S.W. 682. 105 Tex. 119. 

63 C.J. p 1205 note 26. 

Secret expectations 
{Pact that creditor secretly expect¬ 
ed debtor to purchase merchandise 
through creditor in the future was 
insufficient “consideration” for credi¬ 
tor's agreement for release of bal¬ 
ance of an admitted indebtedness re¬ 
maining after debtor's payment of 
a lesser amount. In absence of agree¬ 
ment between creditor and debtor 
for .future business.—S^hael v. Hol¬ 
land, 40 N.E,2d 362, lU IncLApp. ;34. 
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28. Ark.—Gage y. Blount, 265 S.W, 
879, 161 Ark. 238. 

53 C.J. p 1206 note 29. 

24. Mo.—^Hogard v. Kansas City R. 
Co., App., 202 S.W. 431. 

63 CJ. p 1206 note 30. 

Nature or diaracter of employment 

(1) An agreement to reSmploy on 
the same conditions as the prior em¬ 
ployment is a sufficient considerar 
tion to sustain a release from lia¬ 
bility for the employee’s personal in¬ 
juries.—Carlson y. Northern Paa R. 
Co., 268 P. 549, 82 Mont 669. 

(2) An agreement to reSmploy 
which does not fix the nature of the 
employment may be sufficient to sus¬ 
tain the release where the nature of 
the employment is fixed by the sub¬ 
sequent acts of the parties.—Gregory 
y. Pecos, eta, R. Co., Tex.CivALpp., 
155 S.W. 648. 

25. Mich.—Hobbs v. Brush Electric 
Light Co., 42 N.W. 965, 75 Mich. 
550. 

53 CJ. p 1206 note 31. 

26. Tex.—^Freeman y. Morrow, Ciy. 
App., 156 S.W. 234. 

63 C.J. p 1206 note 34. 

27. Mo.—^Bethurkas y. Chicago, eto^ 
R. Co., App., 249 S,W. 438. 

, 63 CJ. p 1206 note 32. 

28. Mo.—^Bethurkas y. Chicago, .eta. 
R. Co., supra—Forhs v. St Leuis, 
eta, R. Co., 82 SiW. 662, l(;|7,34[o. 

663Lf 
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€ration,29 But there is other authority which holds 
such promise to be insufficient.30 Wliere, after 
the happening of the accident on which the claim 
is based, and at the time of signing the release, 
the releasor was already restored to the releasee’s 
employ, there is no consideration for the release 
and, likewise, a release given in return for a re¬ 
employment for a period during whkh the employer 
is already bound by his contract to employ the re¬ 
leasor is without sufficient consideration.^^ 

Release of claim for services. An agreement to 
give employment at a stated rate of pay has been 
held a sufficient consideration for a release of the 
employer from a debt due for services,even 
though the promise does not state the duration of 
the employment, if employment is actually given.^^ 

§ 18. -Mutual Releases or Promises to 

Release 

Mutual releases of, or promises to release, the re¬ 
spective obligations that each of two parties owes to the 
other, each release being the consideration for the other, 
are both supported by sufficient consideration. 


Mutual releases of, or promises to release, the re¬ 
spective obligations that each of two parties owes 
to the other, each release being the consideration 
for the other, are both supported by sufficient con¬ 
sideration but a release given by one party to 
another is not a consideration for a release given’ 
by the latter where the parties do not so intend.^® 

§ 19. Adequacy 

Where the consideration agreed on for a release is 
something of value, the courts will generally, in the ab¬ 
sence of fraud, coercion, and undue influence, and if the 
parties are competent, not avoid the release on the 
ground of the Inadequacy of the consideration for the 
release. 

In a release it is not necessary that equivalents 
be exchanged.37 Where the consideration agreed 
on for a release is something of value, the courts 
will generally, in the absence of fraud, coercion, 
and'undue influence, and if the parties are compe¬ 
tent, not avoid the release on the ground of the in¬ 
adequacy of the consideration for the release,® ^ 
even though the settlement is improvident,®® or the 
releasor was ignorant of his rights but inadequa- 


29. Mo.—Culver v. Kum, 193 S.W.2f'. 
602, 354 Mo. 1158, 166 A.L.R. 644 | 

30: Tex.—^Fitts v. Panhandle & S 
F. Ry. Co., Com.App., 222 S,W. 15£ 
—^Freeman v. Morrow, Civ.App., 
156 S.W. 284. 

Money oo]ulderatlO]i. in addition to 
emxdoyxnent 

Payment of one dollar and employ¬ 
ment for one day may be a sufficient 
consideration.—-Fitts v. Panhandle & 

S. F. Ry, Co., Tex.Com.App., 222 S. 
W. 158—Gregory v. Pecos, etc., R. 
Co., Tex.Civ.App.. 156 S.W. 648— 
Quebe v. Gulf, etc., R. Co., Clv.App., 
77 S.W, 442, affirmed 81 S.W. 20, 98 
Tex. 6, 66 Ii.R.A. 734, 4 Ann.Cas. 545. 

81. Mich.—^Potter v. Detroit, etc., R. 
Co.. 81 N.W. 80. 82 N.W. 246, 122 
Mi rib. 179. 

53 C.J. p 1206 note 35. 

32. Tex.—^Freeman v. Morrow, Civ. 
App., 156 (S.W. 284. 

33. Okl.—Haddock v. Sticelber, 165 
P. 1138. 66 Okl. 254. 

34. Minn.—-Welsh v. Bames-Duluth 
Shipbuilding Co., 21 N.W.2d 43, 
221 Minn. 37. ‘ 

35. U.S.—Corpus Jtxls guotsd in 
Parks V. Interstate Accounts Serv¬ 
ice, D.C.MO.. 54 FJSUPP, 581, 684. 

Ala.—Coxpns Jnxis piloted in Penney 

T. Binms, 145 So. 511, 512, 225 Ala. 
273. 

OhK).—Rahn v. Stssell, 81 N.B.2d 123, 
82 Ohio App. 249. 

Tex:—^Frenkll v. Silver, Civ.App., 197 
S:'VV.2d' 127, refused no reve^ible 

Wash.—Corpus juris olted:^ lAmn- 


lert V. Jarvis. Ill P.2d 597, 603, 8 i 
Wash.2d 162. 

3 C.J. p 1206 note 39. 

Release of mutual claims as accord 
and satisfaction see Accord and 
Satisfaction § 23. 

36. N.J.—^Hochman v. Zigler’s Inc., 
50 A.2d 97, 139 N.J.Eq. 189. 

37. Mich.—Carey v. Levy, 46 N.W. 
2d 852, 329 Mich. 458—Kiri v. Zln- 
ner, 264 N.W. 391, 274 Mich. 331. 

38. TJ.S.—Southwest Pump & Ma¬ 
chinery Co. v. Jones, C.C.A.M 0 ., 87 
P.2d 879—^Hume v. American-West 
African Line, D.C.N.T., 36 P.Supp. 
880, reversed on other grounds, C. 
C.A., Hume v. Moore-McCormack 
Lines, 121 {F.2d 336, certiorari de¬ 
nied Moore-McCormack Lines v. 
Hume, 62 S.Ct. 188, 314 U.S. 684, 
86 L.Ed. 647. 

Ark.—^Harmon v. Harrison, 147 S.W. 
2d 739, 201 Ark, 988. 

Ind.—^Bedwell v. De Bolt, 50 N.E.2d 
875, 221 Ind. 600. 

Iowa.—^Latham v. Des Moines Elec. 
Light Co., 6 N.W.2d 863, 232 Iowa 
1038. 

Mo.—^Trokey*v. TJ, S. Cartridge Co., 
App., 222 S,W.2d 496. 

N.a—Watkins v. Grier, 30 &B.2d 223, 
223 N.C. 339. 

S.C.— Corpus Juris q:iioted in Lowery 
V. Callahan, 42 aK2d 457, 458, 210 
S.C. 300. 

Tex.—Socoiiy-Vh.cuum Oil Co. v. Pre- 
meaux, CiVApp., 187 S.W.2d 695, 
affirmed In part and reversed in 
part on ofixer grounds 192 S.W.2d 
138, 144 Tek. 558—^Texarkana Nat 

I Bank v. Hdbbard, CivApp., 114 S 

!' W-ld 389, error dismissed^-mreat 
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American Indemnity Co. v. Blakey, 
Civ.App., 107 S.W.2d 1002, error 
dismissed. 

53 C.J. p 1207 notes 46, 47. 

Adequacy of consideration for com¬ 
promise and settlement see Com¬ 
promise and Settlement § 12. 
Wliere demand is nnllqnldated, 
whether the sum received for a re¬ 
lease extinguishing It is large or 
small is immaterial.—^Ross v. Koe¬ 
nig, 28 A.2d 875, 129 Conn. 403—58 
C.J. p 1207 note 47 [c]. 

Tort claim for personal injuries 
Conn.—^Ross v. Koenig, 28 A.2d 875, 
129 Conn. 403. 

La.—Spears v. St. Charles Dairy, 
App., 194 So. 738. 

53 C.J. p 1207 note 47 £b}. 

Claims by employees 

U.S.—McKenney v. Swayne & Hoyt; 
C.C.A.La., 104 F.2d 20, certiorari 
denied McKenney v. Swayne 
Hoyte, Ltd., 60 S.Ct 138, 308 U.S. 
601, 84 L.Ed. 502. 

Ark.—Misisissippi River Fuel Corp. v. 
HamUton, 139 S.W.2d 404, 200 Ark. 
476. 

Miss.—Aponaug Mfg. Co. v, Collins, 
42 So.2d 481, 207 Miss. 460. 

39. i Mo.—^Tsrokey y. U. S. Cartridge 
Co.» APPu. 222 S.W.2d 496, 

S.C.—Corpus Juris quoted in Lowery 

V. Callahan, 42 S.E.2d 457.,458^ 2^0 
SwC: 800. 

Wls.—rFrieders v, Friedars, 193 1 N.W. 

77, .180 Wis. 480, 81 A.Ii.Rfc .118. 
40h S.C.—Corpus Otaris quoted In 
Lowery v. Ckllahan, 42 SJBX2d 457, 
458, 210 S.a 800. * 

^ex.—Turner v. Ontiberbs, CivApp., 
193 S.W. 1089» I fX ’ 
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cy of consideration may be a proper element to be 
considered with other circumstances in determining 
whether the release should be set aside or disre- 
garded.^1 Events subsequent to the execution of 
a release cannot be considered in determining the 
adequacy of the consideration therefor>2 

§ 20» Failure of Consideration 

Where there is a total failure of the consideration 
for a release, the release may be disregarded. Partial 
failure of consideration does not avoid a release, although 
It may give the releasor a right of action against the re¬ 
leasee for damages. 

Where there is a total failure of the consideration 


for a release, the release may be disregarded, since 
it constitutes no defense to a suit brought on the 
original cause of action.^3 Th^ same principle ap¬ 
plies to covenants and agreements not to sue,^^ 
and also to an agreement to execute a release in 
futuro.^® 

Partial failure of consideration does not avoid a 
release, although it may give the releasor a right 
of action against the releasee for the damage he 
may suffer by reason of such breach but it has 
been held that, where the part of the consideration 
which fails is the actual consideration, the release 
is avoided, even though an additional nominal con¬ 
sideration is named.^7 


IV. VALIDITY 


§ 21. In General 

Generally, the validity of a release Is to be deter¬ 
mined In accordance with the rules governing the valid. 
Ity of contracts, and In any given case the validity of the 
release depends on the particular facts and circum¬ 
stances. 

While it has been variously stated that a release 
is valid and binding where the minds of the par¬ 
ties have met and the release has been procured 
without fraud, misrepresentation, or mistake,^* 
that a relea-se may be impeached only.for fraud, 
mistake, or duress,^^ that a release can be avoided 
only when shown to have been procured by fraud, 
duress, or oppression®® or by fraud, undue influ¬ 
ence, or mutual mistake,®! and ^t, in order to 
avoid a release, it is necessary to show the mental 


incapacity of the releasor,®® it has been held that a 
release may be avoided for the same reasons as 
other contracts®® and for any cause sufficient in 
equity to invalidate a contract.®^ In general, a vol¬ 
untary release obtained without semblance of im¬ 
position, for a valuable consideration, from one 
capable of fully appreciating its full force and 
effect is valid.®® The mere fact that a release is 
extremely comprehensive in terms, and purports to 
be a complete discharge from all claims arising 
out of an accident, and is understood as such by 
the releasor, will not prevent its avoidance where 
proper grounds therefor exist.®® 

The validity of a given release depends on the 
particular facts and circumstances.®^ A release is 


41. TI.S.—Beciser v, Horton Motor 
Lines. C.C.A.Va.. 122 F.2d 406— 
Southwest Pump & Machinery Co. 
y. Jones, CXOA-Mo.. W F:2d 879. 

Ark.—Harmon v. Harrison. 147 S-W. 

2d 739, 201 Ark. 983. 

Inadequacy of consideration as badge 
of fraud see infra 9 27. 

42. Iowa— Mosher v. Snyder. 276 N. 
W. 582, 224 Iowa 896—Crum V. Mc¬ 
Collum. 233 N.W. 678, 211 Iowa 319. 

N.T.—cyDonnell v. Thompison-Star- 
rttt Co., 166 N,T4S. 342, 92 Misc. 
710. 

S.C.*—Corpiu Jnads quoted is. Lowery 
V. Cidlahan. ^2'49.1L2d 457, 458. S'lO 
- S.C. 3'6«. 

4S. U.S.—The Linsqqd King, D.qjT. 
Y.* 48 F.2d 311, affirmed. C.C.A.. In 
re Spencer 'Kellogg 6k Sons, 52'F.2d 
, 129, reversed on cither grounds The 

Lin^^eq King„ 52 #50. 285 IJ. 

, S. 50^, 76 jLiJEd. 903.' 

’ Ark.*—Corpus Juris qu^ijeA In Golf 
Shaft & Block Co. v. OKeefe, 139 
S.^.2d ^9;l. 693. 2(f0. Ayk. 6^9. ,. 

, MSSS.H1H 3b. Warn Co. y. ,Ain§rican 


Wis.—Employers Mut. Liability Ins. i 
Co. V. Starkweather, 12 N.W.2d 904. 
244 Wis. 631. 

53 C.J. p 1207 note 52. 

Worthless notes and bonds 
Where notes and bonds given for 
release were worthless, release was 
v6Id for ‘‘failure of consideration.”— 
Holcomb Y. Long Beach Inv. Cq.« 19 
P.2d 31. 129 Cal.App. 285. 

44. Mass.—Hastings v. Bickinson, 7 
Mass. 153, 5 Azn.D. 34. 

46. Mich.—Stone v. Welling. 14 
Mich. 514. 

46b N.T.—Post V. Thomas. 106 N.E. 

69, 212 N.Y. 264. 

53 C.J. p 1208 note 56. 

47. Ky.—^Illinois Cent. R. Co. v. 

K4ebler,‘ 84 S.W. 1167, 27 Ky.L. 
306. ’ * - 

48. p.C.-H^timbre. etc., R. Co. v. 

, Mor8:aiy'3^ ,App.D.C. 195. 

49 ! Mich.—Gregory v. McNrttt,./219 
7.19, ^4.2 Mich. 506. - j . 

N.T.—^People v. Townsend, 233.N.T. 

S.. 632 . 133 Miac. 843 i ‘ V/- 
5 a N.<X--*-Paiss V. McOlarem Rubber 
1 Cp.. -150 709 . 19 S JT.C. ias..^p 


[ 61. N.M.—Moruzzi v. Federal Life 
& Cas. Co., 75 P.2d 320. 42 N.M. 35, 
116 407. 

62. Ala—Southern R. Co. v. Jones, 
109 So. 894, 21 AlaApp. 547. • 

53. Cal.—^Matthews v. Atchison,^ T. 

& S. F. Ry. Co., 129 P.2d 436, 64 
I Cal.App.2d 549. 

I Okl.—Darby Petroleum Co. v. Bow- 
I ers, 91 P.2d 663. 186 Okl. 285. 

S.D.—Nilsson V. Krueger. 9 N.W.2d 
783, 69 S.D. 312. 

64. Ala—Cleere v. Cleere, 3 So. 107, 
82 Ala 581, 60 Am.R. 750. 

53 C.J. p 1203 note 63. 

Nev.—Musser v. Los lAngeles & 
S. L, R. Ca. 299 P. 1020, 53.Nev, 
804. 

5a Cal.—Union Pac. R. Cd. v. Zim* 
irwr, 197 P.2d 368, 87 Cal.App.2d 
644. 

S.C.—^Gomillion v. Forsytha 63 

5. B.2d 297, 218 S-C. 2:^1. 

.ScOmm held valid 

vJs^T^chiff y. Haznmqnd Cloc^./pp., 

6. C.A.111., #9 F,2d, 742, reyera^ ()in 

otb«r gpreu^ds Hupmond jQp, 
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not invalid because it has been improvidently ex¬ 
ecuted,or because the bargain was unwise^^ or a 
hard one.®® A releasor cannot treat a release as 
valid in part and void in part, affirming it as far 
as it is for his benefit and disaffirming the part ben¬ 
eficial to the releasee.Where a release is invalid, 
an indemnity provision therein which is an integral 
part of the same transaction necessarily falls there- 
with.®2 The validity of a release of a claim or 
cause of action does not depend on the validity of 
the claim or cause of action.®^ 

Releases by seamen of claims for personal in¬ 
juries are not conclusive except when made know¬ 


ingly, understandingly, and with full knowledge of 
the situation,®^ and such releases are jealously scru¬ 
tinized to see that the seamen have not been over¬ 
reached.®® Nevertheless, releases by seamen are 
not wholly or always invalid;®® a release made by 
a seaman is valid where given after a full inves¬ 
tigation and with independent advice,®*^ and such a 
release will be sustained where it is fairly entered 
into and fairly safeguards the rights of the sea¬ 
man.®® The question in any case is whether the 
seaman, if he is acting alone, has intelligence enough 
fully to understand the situation and the risk he 
takes in giving up the right to prosecute his claim,®® 


v. Schifif, 65 S.Ct. 146, 293 U.S. 529. 
79 L.Ed. 639. 

58. U.S.—^Barker v. Northern Pac. 
R. Co., C.C.MO., 65 IF. 460. 

53 C.J. p 1208 note 69. 

59. Md.—^Vincent v. Palmer. 19 A. 
2d 183. 179 Md. 365. 

53 O.J. p 1208 note 70. 

60. N.Y.—Jones v. Commercial Trav¬ 
elers" Mut. Accident Ass'n. 114 N. 
T.S. 689, affirmed 118 N.Y.S. 1116, 
134 App.Dlv. 936, modified on other 
grounds 95 N.E. 1130, 201 N.Y. 576. ^ 

61- Ala.—Gilbert v. Wilson. 188 So. 
260, 237 Ala. 645. 

Mich.—Carey v. Levy, 45 N.W.2d 352, 
329 Mich. 458. 

N.C.—^Presnell v. Liner, 10 S.E.2d 
639, 218 N.C, 152, 

R.I.—^Pelletier v. Phoenix Mut. Life 
Ins, Co., 141 A. 79, 49 R,I. 136. 
Restoration or tender of considera¬ 
tion see infra § 37. 

62. Minn.—Serr v. Blwabik Concrete 
Aggregate Co., 278 N.W. 365, 202 
Minn. 165, 117 A.L.R. 1009. 

63. Ind.—Cleveland, etc., R. Co. v. 
Hllligoss, 86 N.E. 485, 171 Ind. 417, 
131 Am.S.R. 268. 

53 C.J. p 1208 note 73. 

64. U.S.—Muniaga v. U. S., C,A.N. 
Y., 172 F.2d 318—Bay State Dredg¬ 
ing & Contracting Co. v. Porter, 
C.C.A.Mass., 163 F.2d 827—Hume v. 
Moore-McOormack Lines, C.C.A,N. 
Y., 121 F.2d 336, certiorari denied 
Moore-McCormack Lines v, Hume, 
62 S.Ct. 188, 314 U.S. 684, 86 L.Ed. 
547—JCahyis v. Arundel Corpora¬ 
tion, p.C.Md., 3 F.Supp. 492. 

Tex.—^Premeaux v. Socohy-Vacuum 
Oil*Co., 192 S.W.2d 138, 144 Tex. 
558. 

53 C.J. p 1208 note 74. 

Release b3f seaman of claims for 
wages see the C.J.S. title Seamen 
9 112, also 56 C.J. p 1014 note 47- 
p 1616 note 85. 

Vadaor federal statutes, release, 
even if proper in form and not void, 
may found to have been signed 
«n^er''''8udti circumstances as not to 
Ib6 efr 6 etiye.^A 2 n 6 ricdii Sugar Refin¬ 


ing Co. V. Nassif, C.C.A.Mass., 45 F. 
2d 321. 

65. U.S.—Garrett v. Moore-McCor- 
mack Co., Pa., 63 S.Ct. 246, 317 U. 
S. 239, 87 L.Bd. 239—U. S. v. John¬ 
son, C.C.A.Chl., 160 F.2d 789, af¬ 
firmed in part and reversed in part 
on other grounds 68 S.Ct. 391, 333 
U.S. 46, 92 L.Ed. 468, motion denied 
68 S.Ct. 788, 333 U.S. 865, 92 L.Ed. 
1143—^Bay State Dredging & Con¬ 
tracting Co. V. Porter, C.C.AMa8s., 
153 F.2d 827—^The Standard, C.C.A. 
N.Y., 103 P.2d 437, certiorari de¬ 
nied Standard Oil Co. of New Jer¬ 
sey V. Bonici, 60 S.Ct. 106, 308 U.S. 
560, 84 L.Ed. *471, rehearing denied 

60 S.Ct 137, 308 U.S. 636, 84 L.Ed. 

528—^The Francis Parkman, D.C. 
N.Y., 80 F.Supp. 22—Ames v. 

American Export Lines, D.C.N,Y., 
41 F.Supp. 930. 

Tex.—Premeaux v. Socony-Vacuum 
Oil Co., 192 SW.2d 138, 144 Tex. 
558. 

66. U.S.—^Bay State Dredging & 
Contracting Co. v. Porter, C.C.A. 
Mass., 153 P.2d 827—^The Standard, 

C. C.A.N.Y., 103 F.2d 437, certiorari 
denied Standard Oil Co. of New 
Jersey v. Bonici, 60 S.Ct. 106, 308 
U.S. 560, 84 L.Ed. 471, rehearing 
denied 60 S.Ct. 137, 308 U.S. 636, 84 
L.Ed. 528—^The Francis Parkman, 

D. C.N.Y., 80 F.Supp. 22—King v. 
Waterman S. S. Corp., D.C.N.Y., 

61 F.Supp. 969—^Ames v. American 
Export Lines, D.C.N.Y., 41 F.Supp. 
930. 

Tex.—^Premeaux v. Socony-Vacuum 
Oil Co„ 192 S.W.2d 138, 144 Tex. 
558. 

Frima fade validity 
'While a release by a seaman is 
not a bar preventing inquiry into his 
rights, such a release, formally 
signed, sealed, and witnessed, is pri- 
ma facie good, and cannot be set 
aside unless obtained by duress, mis¬ 
take, or fraud. 

U.S.—The Adonis, C.CJLPa., 36 lF.2d 
743. 

Cal.—'Wilson v. McCormldc S. B. Co., 
102 P.2d 412, 38 CalJ^pp.2d 726. 

67. U.S.—Sitchon v. American Ex¬ 
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port Lines, C.C.A.N.T., IIS F.2a 
830, certiorari denied 61 S.Ct. 171, 
311 U.S. 705, 85 L.Ed. 458. 

Advice of seaman’s own doctor and 
lawyer 

A seaman who sigrned a written re¬ 
lease of all present and future 
claims for damages arising out of 
accident on shipboard, on advice of 
his doctor and lawyer, could not sub¬ 
sequently have release set aside on 
ground of mistake as to^ nature and 
extent of his injuries.—Sitchon v. 
American Export Lines, supra 

68. U.S.—Bay State Dredging & 

Contracting Co. v. Porter, C.CjA. 
Mass., 153 P.2d 827—Sitchon v. 
American Export Lines, C.CA..N.Y., 
113 F.2d 830, certiorari denied 61 
S.Ct 171, 311 U.S. 705, 85 L.Ed. 
458—The Standard, C.CJLN.Y., 103 
F,2d 437, certiorari denied Stand¬ 
ard Oil Co. of New Jersey v. Boni¬ 
ci, 60 S.Ct 106, 808 U.S. 560, 84 
L.Ed. 471, rehearing denied 60 S.Ct 
137, 308 U.S. 636, 84 L.E3d. 528— 
Haddock v. North Atlantic & Gulf 
S. S. Co., D.C.Md., 81 F.Supp. 421— 
The Francis Parkman, D.C.N.Y., 80 
F.Supp. 22—Montilla v. U. S., D.C. 
N.Y., 70 F.Supp. 181—Ames v. 

American Export Lines, D.C.N.Y., 
41 F.!Supp. 930—^Hume v. Ameri¬ 
can-West African Line, D.C.NtY., 
86 F.Supp. 880, reversed on other 
groimds, C.C.A., Hume v. Moore- 
McConnack Lines, 121 F.2d 336, 
certiorari denied Moore-McCormack 
Lines v. Hume, 62 S.Ct 188, 814 U. 
S. 684, 86 L.Ed. 547. 

Ignorance of cataract on eye 

Release was valid, although .sea¬ 
man did not know that on a previous 
day oculist had discovered existence 
of cataract on injured eye, and that 
consideration paid was not adequate 
compensation for injuries sustained 
if they caused cataract—Haddock v. 
North AUantic & Gulf S. S. Co., D.a 
Md., 81 F.Supp. 421. 

69. U.S.—Sitchon v. American E5c- 
port Lines, C.aAJ!7.Y., 1X3 F.2d 
830, certiorari denied 61 S.Ct 171, 
311 U.S. 706, 85 LuEd. 458. ' 
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or, if he is acting under advice, whether that ad¬ 
vice is disinterested and based on a reasonable in- 
vestigation.7® 

The validity of a seaman^s release should be con¬ 
sidered from the standpoint of the fairness of the 
conditions under which it was secured and of the 
settlement which it constituted'^^ A claim agent 
may bear a fiduciary relation to a seaman in nego¬ 
tiating a settlement of liability, *^2 and in such case 
there is a duty imposed on the claim agent to tell 
the seaman the facts within his knowledge respect¬ 
ing the seaman’s condition,and to bring home to 
the seaman an understanding of the rights he is 
giving up in exchange for the settlement offered^^ 
The fact that the amount paid to the seaman is 
grossly inadequate is an indication that the sea¬ 
man failed to understand his rights and the conse¬ 
quences of his act^S 


§ 22. Subject Matter 

In general, any actionable wrong may be released; 
but a mere possibility Is not a proper subject of a re¬ 
lease. 

The subject matter of a release may vary in ac¬ 
cordance with the circumstances.'^® An existing 
obligation or contract right, although executory 
and in some respects dependent on contingencies 
that may never happen, may be released,and 
rights which have not matured may be released.^® 
However, a mere possibility has been said not to 
be the subject of a release,^® a release of a possi¬ 
bility being void;®® and at common law a release 
can operate only on a vested, and not on a contin¬ 
gent, right.®^ A right of action for deceit may 
be settled by a release;®® and a person who has 
suffered injuries through the negligence of another 
may effectually release his right of action for 
damages.®® The release of mutual rights under 
a lease, when carried into effect, as a general rule 


College graduate 

A seaman's release executed by one 
suffering eye Injury was valid, where 
he was college graduate, fully quali¬ 
fied and competent to understand pa¬ 
per which he executed and read, if 
statements written therein in his 
own handwriting were true.—Ames 
V. American Export Lines, D.C.N.Y.. 
41 F.Supp. 930. 

Absence of lawyer or independent 
adviser 

Where seaman, acting without law¬ 
yer or other competent independent 
adviser, signed release of all rights, 
which expressly included Injuries, Ill¬ 
nesses, rights, and claims not men¬ 
tioned or known to seaman, release 
was not conclusive against seaman's 
recovery for tuberculosis not known 
to seaman at time of executing re¬ 
lease.—^Hume V. Moore-iicCormack 
Lines. C.C.A.N.T., 121 F.2d 836, cer¬ 
tiorari denied Moore-McCormack 
Lines V. Hume, 62 B.Ct. 188, 314 U.S. 
684, 86 L.Ed. 547. 

7di U.S.—Sltchon v. American Ex¬ 
port Lines. C.C.A.N-.T.. 113 F,2d 
830, certiorari denied 61 S.Ct. 171, 
311 U.S. 705. 85 L.Ed. 458. 
Beliaaee on Shipowner’s doctor 
WTiere, when seaman signed re¬ 
lease, Injury was considered less 
serious than it eventually turned out 
to be, and seaman sigmed release be¬ 
cause of diagnosis made by ship¬ 
owner's doctor, court awarded addi¬ 
tional compensation.—Stuart v. Al¬ 
coa S. S. Co.. C.C.A.N.Y., 148 P.2d 
178—The Standard, C.CA.N'.Y., 103 
P.2d 437, certiorari denied Standard 
Oil Co. of New Jersey v. Bonlcl, 60 
S.Ct 106, 308 U.S. 660. 84 L.Ed. 471, 
rehearing denied 60 S.Ct 187, 808 U. 
S. 636, 84 L.Ed. 528. 

n. U.S.—The Standard, C.CJLN.Y., 
78C.JS.—a 


103 P.2d 437. certiorari denied 
Standard Oil Co. of New Jersey v. 
Bonici. 60 S.Ct. 106, 308 U.S. 560, 84 
L.Ed. 471, rehearing denied 60 S.Ct. 
137, 308 U.S. 636, 84 L.Ed. 528— 
The Francis Parkman, D.C.N.Y., 80 
F.Supp. 22—Ames v. American Ex¬ 
port Lines, D.C.N.Y., 41 F.Supp. 
930. 

72, U.S.—Spillers v. South Atlantic 
S, S. Co. of Delaware, D.C.Del., 45 
F.Supp. 2. 

73, U.S.—Spillers v. South Atlantic 
S. S. Co. of Delaware, supra. 

74, U.S.—^Bay State Dredging & 
Contracting Co. v. Porter, C.C.A. 
Mass., 153 F,2d 827. 

N.Y.—^Proctor v. Sword Line, 83 N. 
YJ3.2d 288. 

75, U.S.—Ames v. American Export 
Lines, D.CN.Y., 41 F.Supp. 930. 

IBeager ooiusideratioa to taberoolar 

In determining validity of relase 
executed by seaman for a meager 
consideration, whether seaman had 
any knowledge or intimation when he 
signed the release that he was suf¬ 
fering from tuberculosis would be 
significant.—^Hume v. Moore-McCor- 
mack Lines, aC.A.N.Y., 121 P.2d 336, 
certiorari denied Moore-McCormack 
Lines v. Hume, 62 5.Ct. 188, 314 U.S. 
684, 86 L.Ed. 547. 

7a U.a—Arnold Milling Co. v. Com¬ 
modity Credit Corp., D.C.MO., 81 
F.Supp. 889. 

Employer and employee 
Where employer rejects Workmen's 
Compensation Act, employer and em¬ 
ployee may privately agree after the 
employee is injured that employer 
himself will compensate employee 
and that in return the employee Will 
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release employer from any and all 
liability except obligation to make 
contract payments.—Beinhardt v. 
Weyerhaeuser Timber Co., C.C.A.Or., 
144 F.2d 278. 

77. Mass.—Continental Corporation 
V. Gowdy, 186 N.B. 244. 283 Mass. 
204, 87 A.L.R. 1039—Hodovsky v. 
Wexler, 173 N.E. 409, 273 Mass. 
254—^Pierce v. Parker, 4 Mete. 80. 
Agreement not to compete 
Where grantee acquired assets of 
partnership under agreement con¬ 
taining covenants on paxt of gran.- 
tor that he would not for a stipulated 
period engage in competing business 
using a certain name, and that, in 
event of breach, grantee would be 
entitled to accounting of profits and 
specific performance of the agree¬ 
ment, undertakings could be extin- 
gruished by release,—Pitman v. J. CL 
Pitman & Sons, 86 N.E.2d 649, 324 
Mass. 371. 

78L Mass.—Continental Corporation 
V. Oowdy. 186 N.E. 244, 283 Mass. 
204, 87 A.L.R. 1039. 

S.D.—^Petersen v. Kemper, 18 NJW. 
2d 294, 70 S.D. 427. 

79. N.Y.—New York County Nat. 
Bank v. Helm-Campbell Co., 109 
N.Y.S. 673. 

53 C.J. p 1209 note 76. 

30. N.Y.—Crawford v. Lockwood, 9 
How.Pr. 647. 

Wyo.—^Massion v. Mt. Sinai Congre¬ 
gation, 276 P. 930, 40 Wyo. 297. 

8L N.Y.—Crawford v. Lockwood, 9 
How.Pr. 647. 

82. Mass.—Powers v. Hittenberg, 
169 N.E. 913, 270 Jdass. 221. 

83. Iowa—Nason v. Chicago R. Co., 
118 N.W. 761, 140 Iowa 588. 
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constitutes a valid agreement.*^ Discrimination 
in a public place on the ground of race or color, 
as prohibited by statute, is an actionable wrong 
for which the person wronged may release the par¬ 
ticipants from civil liability.^^ 

The term “release” has been said to apply only 
to a claim, demand, or action owned or controlled 
by the party releasing another, and not to the 
claims of third parties.*® A statutory right con¬ 
ferred on a private party, but affecting the public 
interest, may not be released if such release con¬ 
travenes the statutory policy.*'^ The words “release 
and discharge” have been said to he never used, 
in ordinary parlance, in relation to insurance, guar¬ 
anty, or indemnity.** 

Claims under Federal Employers* Liability Act 
Under the Federal Employers’ Liability Act, any 
contract, rule, regulation, or device, the purpose 
of which is to enable a common carrier to exempt 
itself from any liability created by the act, is 
void.** While such provision may apply to an ar¬ 
rangement entered into after, as well as before, the 
injury,** it does not preclude the giving of a valid 
and binding release, entered into fairly and in 
good faith, of a claim under the act which has aris¬ 
en in favor of an employee against a railroad.*^ 
Nevertheless a release purporting to be a compro¬ 
mise of a disputed claim, but actually constituting a 
device prohibited by the statute, will not bar an ac¬ 


tion under the statute.** 

§ 23. Capacity and Authority to Release 

A release, In order to be binding, must be ^ecuted 
by one having the legal competency to contract, and It 
may be avoided where the releasor did not at the time 
Of execution have sufficient understanding to know the 
nature of the act and its effect. 

In order to render a release binding it must be 
executed by one having the legal competency to 
contract.** The only party who can execute an 
effectual release is the one in whom the right is 
vested or to whose control or authority it is legal¬ 
ly subject*^ Limitations of experience in matters 
relating to accidents** and disparity between the 
negotiating parties with respect to business experi¬ 
ence,** will not avoid releases where legal capacity 
is present. 

Mental incapacity, A release may be avoidable 
because of the mental incapacity or incompetence of 
the releasor at the time of giving the release,*7 
and mental incapacity or incompetence sufficient to 
render a release avoidable may result from various 
things, such as disease or physical injury, nervous 
shock, the use of opiates, or physical or mental 
pain.** In order to render a release void on this 
ground, it should appear that the releasor did not 
possess at the time of the execution of the release 
sufficient understanding to know the nature of the 
act and its effect,** or carefully to consider his 


84. Wash.—Harris T. Hor^rensen, 
196 P.2d 317, 31 Wash.2d 228. 

VasLaaf 8 right to purohase 
A written agreement releasing ten¬ 
ant’s right to purchase leased planta¬ 
tion at price which lessors might be 
offered by, and be willing to accept 
from, another, was binding on tenant, 
in absence of showing that fraud 
was practiced on him under lease 
contract or that he was deceived or 
misled into executing agreement.— 
Hines v. Ham brick, 49 So.2d 690, 210 
Miss. 358. 

85. Mass.—Bryant v. Rich's Grill, 
103 N.E. 925, 216 Mass. 344, Ann. 
Cas.l915B 869. 

86. Tex.—'Morgan v. Missouri, etc., 
R. Co., 110 S.W. 978, 60 Tex.Civ. 
^pp. 420. 

63 C.J. p 1209 note 79. 

87. U.S.—Brooklyn Sav. Bank v. 
O'Neil, N.Y., 65 S.Ct. 896, 324 U.S. 
697, 89 Li.Ed. 1296, rehearing de¬ 
nied 65 6.Ct. 1189, 326 U.S. 893, 89 
HEd. 2005—Dize v. Maddrix, N.T., 
66 S.Ct. 895, 324 U.S. 697, 89 Xi.Ed. 
Igoei—Arsenal Bldg. Corp. v. Green¬ 
berg, N.T., 66 S.Ct 895, 324 U.S. 
697, 89 IkEd. 1296. 

'A' * - 

88. Tex.—^Morgan v. lOssouri, etc., 

^ no RW. m, 


89. U.S.—^Duncan v. Thompson, Mo., 
62 S.Ct. 422, 316 U.S. 1, 86 L.Bd, 
675. 

90. U.S.—Duncan v, Thompson, su¬ 
pra. 

Mo.—Culver v. Hum, 193 S.W.2d 602, 
364 Mo. 1158, 166 A.L.R. 644. 

91. U.S.—Callen v. Pennsylvania R. 
Co., Pa., 68 S.Ct 296, 332 U.S. 626, 
92 L.Ed, 242. 

Cal.—Union Pac, R. Co. v. Zimmer, 
197 R2d 363, 87 CalA.pp.2d 624. 
Mo.—Culver v. Kum, 193 S.W.2d 602, 
864 Mo. 1168, 166 AL.R. 644—Dun¬ 
can V. Thompson, App., 146 S.W.2d 
112, reversed on other grounds 62 
act. 422, 316 Vj8, 1, 86 l4.Bd. 676. 

92. Mo.—Culver v. Kum, 193 S.W. 
2d 602, 354 Mo. 1168, 166 AKR. 
644. 

93. Mass.—Dardzinski v. Angelus, 8 
N.E.2d 816. 297 Mass. 288. 

53 C-J. p 1209 note 86. 

Widow’s releases of employer from 
further liability for employee's death 
in consideration of substantial pay¬ 
ment pursuant to compromise offer, 
accepted by widow and guardian of 
her children ad authorized by chan¬ 
cery court after removing her disa¬ 
bility of minority, were held not nul¬ 
lities.—Johnson v. Mississippi Pow¬ 
er Cb.,. aC.AMlsa, 68 F,2d 546, 
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94b Pa.—Goff V. Oberteuffer, 8 Phlla. 
71. 

63 C.J. p 1209 note 87. 

95. Iowa.—^Kilmartin v. Chicago, 
etc., R. Co., 114 N.W. 622, 137 
Iowa 64. 

9a N.J.—Dundee Chemical Works 
V. Connor, 20 A 60, 46 N.J.Eq. 
676. , 

53 C.J. p 1209 note 89. 

97. U.S.—^Komer v, Shipley, C.C.A 
Fla., 164 F.2d 861. 

Cal.—Charlevllle v. Metropolitan 
Trust Co. of California, 29 P.2d 
241, 136 Cal-App. 349, 

Ga.—Georgia Power -Co. v. Roper, 38 
S.E.2d 91, 78 Ga.App. 826, reversed 
on other grounds 41 S.E.2d 226, 201 
Ga. 760, vacated on other grounds 
41 S.E.2d 342, 74 Ga.App. 760. 

Utah.—Kelley v. Salt Lake Transp. 
Co., 116 P.2d 383, 100 Utah 486. 

63 C.J. p 1209 note 91. 

98. Md.—Corpus Otuds quoted in 
Blinder v. Monaghan, 188 A 31, 
39. 171 Md. 77. 

Utah.—Kelley v. Salt Lake Transp^ 
Co., 116 P.2d 383, 100 Utah 436. > 

68 C.J. p 1210 note 92. 

99. Md.—Corpus Ohxis quoted in 
Blinder v. Monaghan, 183 A 31, 
39. 171 Md. 77. 

1 Yi KfthSfM? "Pity Public 
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rights and inability of the releasor carefully 
to consider his rights has been held sufficient, with¬ 
out the establishment of mental incompetency.^ 
Knowledge or notice of the releasor’s mental in¬ 
capacity on the part of the releasee or third per¬ 
sons, at the time of accepting the release, need not 
be shown, in order to avoid it,3 unless the party 
seeking to avoid the release, although showing some 
mental incapacity, fails to show a lack of mental 
caipacity so great at the time of executing the re¬ 
lease as to render him incapable of understanding 
the effect of the instrument.^ 

Necessity of court order or attorney's consent 
Under some statutory provisions, a settlement or 
adjustment of an action to recover damages for a 
personal injury, in which an attorney has appeared 
for the persons claiming a right of action for such 
injury, is invalid unless consented to in writing by 
such attorney or by an order of court.® Such a 
statute does not render invalid a release given with¬ 
out an attorney’s consent where the release is ex¬ 
ecuted in favor of one against whom there is in 
fact no action pending.® A settlement directly with 
the injured party is valid where an attorney had no 
authority to commence an action,*^ and in this con¬ 


nection either party may show a want of such au¬ 
thority in the attorney.® An action may be deemed 
commenced, so as to preclude the giving of a valid 
release by the injured party alone without the con¬ 
sent of his attorney, notwithstanding an immaterial 
misnomer in the summons as to one of the parties 
but it has been held that a misnomer whereby a 
corporation is named as a defendant, instead of an 
individual who was the employer of the driver of 
a vehicle involved in an accident, cannot be disre¬ 
garded where there is in fact a corporation by that 
name.i® 

§ 24. Reality of Consent 

A release. In order to be binding, must result from 
a meeting of the minds and must be executed by the re¬ 
leasor with knowledge of what he is signing and with 
an intention to discharge the asserted liability. 

It has been held that a release, being a contract, 
as discussed stq>ra § 1, must, in order to be binding, 
be the result of a meeting of the minds of the par- 
ties^i as to all the matters involved,and must 
be executed by the releasor with knowledge of what 
he is signing and with an intention to release an 
existing or asserted liability.^® It has also been 


Service Ck>., 66 S.W.2d 840, 334 
Mo. 432—^Davls v. Howell, App., 62 
S.W.2d 423. 

ITev.—^Musser v. Los Angeles & S. L. 

R. Co., 299 P. 1020, 63 Nev. 304. 
S.C.—Gomillion v. Forsythe, 62 S.B. 

2d 297. 218 S.C. 211, 

Utah.—^Kelley v. Salt Lake Transp. 

Co., 116 P.2d 388, lOO Utah 436, 

53 C.J. p 1210 note 93. 

Ihoorrect spellliLflr of name 

The fact that accident victim did 
not correctly spell his name when 
he signed releases was not indica¬ 
tive of contractual Incapacity in 
view of fact that he had started to 
write his name correctly hut rewrote 
the signatures to conform with spell¬ 
ing in drafts which named him as 
payee.—Jimenez v. O'Brien, Utah, 
213 P.2d 837. 

1. Md.—Oorpns JUxla gnoted in 
Blinder v. Monaghan, 188 A. 31, 
39. 171 Md. 77. 

Utah.—^Kelley v. Salt Lake Transp. i 
Co., 116 P.2d 383, 100 Utah 436. 

63 C.J. p 1210 note 94. 

ITezvonsness and nenrasthenia do 
not constitute mental incompetency 
to such an extent as to render the 
transaction void ab initio, even 
though the transaction may be avoid¬ 
ed by a timely rescission and tender 
of benefits received.— 7 Weger v. 
Rocha, 82 P.2d 417, 188 Cal.App. 109 
—‘Wlnstianley v. Ackermcm, 294 P. 
449, 110 C8l,App. 64L 

8. Iowa,—Owens v. Norwood-White 


Coal Co., 174 N.W. 851, 188 Iowa 
1092. 

Md.—Corpus Juris quoted in Blind¬ 
er V. Monaghan, 188 A. 31, 39, 171 
Md. 77. 

3. Pa.—Gibson v. Western New 
York, etc., R. Co., 30 A. 308, 164 
Pa. 142, 44 Ana.S.R. 686. 

53 C.J. p 1210 note 96. 

4. R.I.—Conney v. Lincoln, 42 A. 
867, 21 R.I. 246, 79 Am.S.R. 799. 

Wash.—^Roberts v. Pacific Tel., etc., 
Co., 160 P. 965, 93 Wash. 274. 

5- Wis.—^Peplinsky v. Billings, 262 
N.W. 342. 213 Wis. 651. 

& WIs.—(Pepllnsky v. Billings, su¬ 
pra. 

7. Wis.—^Pepllnsky v. Billings, su¬ 
pra. 

8. Wis.—^Peplinsky v. Billings, su¬ 
pra. 

9. Wis.—^Peplinsky v. Billings, su¬ 
pra. 

10. Wis.—Peplinsky v. Billings, su¬ 
pra. 

11. Mo.—Arnold v. Brotherhood of 
Locomotive Firemen and Bnglne- 
men, 101 S,W.2d 729, 231 MoJLpp. 
508. 

N.J.—^Hamburger v. Paterson Tal¬ 
low Co., 6 A.2d 487, 122- N.J.Law 
467. 

53 C.J. p 1211 note 1. 

Sstoppel to deny assent 
If drcumstancBS are such that re¬ 
leasor is not e8tOK>od from setting 

up hi? want Of assent, he opm bg ro- 
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{lieved from the effect of his signa¬ 
ture if he did not really assent to 
it—Megee v. Fasulis, 134 P.2d 815, 
57 CaJ.App.2d 276. 

I Acceptance of olTer to release 

Where neither codwner's executors 
nor surviving codwners accepted oi>- 
tionees’ offer to release property 
from option to lease granted by de¬ 
ceased codwner, option remained to 
be exercised within time originally 
limited in lease.—Stinson v. Mars- 
ton, 169 So. 436. 185 La. 365. 
Conduct not amounting to release 
Where vendor breached contract to 
sell realty and, during pendency of 
purchaser's action to recover liQui- 
dated damages, vendor repaid deposit 
made by purchaser, who gave receipt 
and returned abstract without pro¬ 
viding for dismissal or disposition of 
pending action, conduct of parties 
did not amount to a release of ven¬ 
dor's obligation to perform.—Obrem- 
ski V. Bworzanin, 33 N.W.2d 796, 
322 Mich. 285. 

‘l2- L.C.—^Baltimore, etc,, R- Co. v. 

Morgan, 85 App.D.C. 196. 
Besezvation of Claims 
A final release which the releasor, 
induced by the releasee, sends with 
a letter reserving certain claims will 
not be binding on him. with respect 
to those claims.—Noel Constr. Ca v. 
U. S., 60 ChCl. 98. 

13- U.S.—Penn Mut. Life Ins. Co. 

V. Ashton, C.C.AJSAn., 93 F.2d 665. 
Or.—In re Kulka*s Bstate, '18 P.M 
1036, 142 Or, 104, _ 
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held, however, that ignorance on the part of the 
injured person of what he was signing is imma¬ 
terial unless he was dcceived.^^ The principles 
which govern in determining whether consent to 
a contract is real or only apparent are applicable 
with respect to a release.^® A releasor will not be 
permitted to avoid the effect of the release mere¬ 
ly because after executing it he repents his action 
nor is carelessness in the execution of a release an 
excuse which justifies setting the release aside.^*^ 

In cases where the opportunity for overreaching 
is great, the law demands good faith on the part of 
the releasee and a full understanding on the part of 
the person injured as to his legal rights and a 
release may be set aside where the releasor has a 
right to repose special confidence in those inducing 
the contract and such confidence is abused to his in- 
jury.19 Accordingly, a release should be subject¬ 
ed to close scrutiny where it is executed in favor 
of one standing in a fiduciary relation to the re¬ 
leasor, 20 or where the parties were not dealing at 
arm's length, and the releasor did not have the ben¬ 
efit of independent advice, and was not in a physi¬ 
cal or mental condition to determine matters vi¬ 
tally affecting his welfare and it may be avoid¬ 


ed where a fiduciary relationship exists and is tak¬ 
en advantage of ,22 or where the releasor did not 
have knowledge of all relevant facts that the fidu¬ 
ciary knew or ought to have known.28 

The time -when the release is executed may have 
an important bearing, in connection vnth other cir¬ 
cumstances, as tending to show fraud, mutual mis¬ 
take, or the absence thereof.24 Thus undue haste in 
securing a release from a person still suffering from 
a recent injury may cast suspicion on the validity of 
the release25 and a release so obtained is not looked 
on with favor by the courts and should not be 
encouraged or judicially approved26 So, trans¬ 
actions whereby the agents of an insurance carrier 
visit the injured person within a short time after 
the accident and obtain a release are subject to 
the closest scrutiny,27 and, when revealed as an 
imposition on the rights of the injured person, 
are to be severely condemne<L28 A statute render¬ 
ing voidable at the option of the injured party a 
contract for the settlement of damages resulting 
from personal injuries, if made while the injured 
person is under disability from the effect of the 
injury, or if made within thirty days after the in¬ 
jury, has been held valid.28 


];arn.oraiLo« of contents of olieolc 
Mere statement on face of check 
that check was in full settlement for 
injuries afforded no basis for claim 
of release, where evidence showed 
payee merely indorsed check with¬ 
out knowing* contents.—Chleago, R, I. 
& P. Ry. Co. V. Matthews, 49 S.W.2d 
892, 185 Ark. 724. certiorari denied 
53 S.Ct 88, 287 U.S. 640, 77 L.Ed. 
554. 

14. N.T.—^Barker v, Conley, 195 N. 
E. 677, 267 N.Y. 43. 

15. S.D.—Erck v. Bachand, 10 N.W. 
2d 518, 69 S.D. 380. 

Beleases h^ hinding 

(1) One shown to have executed 
release after being fully informed of 
contents of and reading release will 
not be heard to say that he did not 
know what he signed.—Schmidt v. 
Caty of Lincoln, 37 N.W.2d 600, 151 
ISTeb. 817. 

(2) A release was binding where 
language was plain, and defendants 
never spoke to plaintiff concerning 
the matter but simply handed the 
release to plaintiff's attorney, and 
plaintiff was in full possession of her 
faculties and had benefit of advice 
ot counsel and was not burned in 
the matter,—^Bakamus v. Albert, 95 
P.2d 767, 1 Wash.2d 241. 

le. U.S.—Claflin Co. v. Dacua, C.C.S. 

Q, 59 F. 998. 

58 HfX p 1211 note 9. 

17. Md.—Western Hariyland Dairy 


Corporation v. Brown, 181 A. 468, 
169 Md. 257. 

18. Cal.—Jordan v. Guerra, 144 P. 
2d 349, 23 Cal.2d 469—Carr v. Sac¬ 
ramento Clay Products Co., I'iO 
IP. 446, 35 Cal.App. 439. 

19. Tex,—^Bond v. Port Worth & R. 
G. Ry. Co., Civ.App., 71 S.W.2d 
571, error dismissed. 

20. Mass.—Allen v. Moushegian, 71 
N.E.2d 393, 320 Mass. 746. 

21. Or.—^Peluck v. Pacific Machine & 
Blacksmith Co.. 293 P. 417, 134 Or. 
171. 

22. Tex.—^Bond v. Port Worth & R. 
G. Ry. Co., Civ.App., 71 S.W.2d 
571, error dismissed. 

23. Mass.—^Allen v. Moushegian, 71 
N.E.2d 393, 320 Maas. 740. 

N.Y.—^Pederbush v. Pederbush, 88 N. 
Y.S.2d 186. 

24. rr.Y.—^Thorne v. Columbia Cab 
Corp., 3 N.Y.S.2d 537, 167 Misc. 
72, reversed on other grounds 5 
N.Y.S.2d 776, 168 Misc. 265. 

25. Md.—Corpus Jtizis quoted in 
Blinder v. Monaghan, 188 A. 81, 
39. 171 Md. 77. 

53 CJ. p 1209 note 91 [dj (1). 

26. Kan.—Orr v. Missouri Pac. R. 
Co.. 157 P. 421, 98 Kan. 120. 

Ky.—^Louisville & IN’. R. Co. v. Tur¬ 
ner, 162 S.W.2d 219, 290 Ky. 602 
—^Toppass V. Perkins' Adm’x, 104 
S.W.2d 423, 268 Ky. 186—Bramble 
V. Cincinnati, P. & S, B. R. Co., 
116 S.W. 742, 132 Ky. 547. 
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Md.—Corpus Jtizls quoted in Blinder 
V. Monaghan, 188 A. 31, 39, 171 
Md 77. 

27. Cal.—Wetzstein v. Thomasson, 
93 P.2d 1028, 34 Ckl.App.2d 654— 
Tyner v. Axt, 298 P. 637, 113 Cal. 
App. 408. 

Violation of penal law 

(1) The fact that the release was 
procured in violation of a penal law 
making it unlawful for any person 
to enter a hospital to obtain a set¬ 
tlement or release for personal in¬ 
juries within fifteen days after the 
Injuries were sustained may be tak¬ 
en into consideration, in connection 
with all the other circumstances un¬ 
der which the release was obtained, 
as establishing improper conduct on 
the part of the adjuster.—Thorne v. 
Columbia Cab Corp., 3 N.Y.S.2d 637, 
167 Misc. 72, reversed on other 
grounds 5 N.Y.S.2d 775, 168 Misc. 
255. 

(2) A release so obtained, howev¬ 
er, is not on that account void.— 
Moses v. Carver, 298 K.Y.S. 378, 164 
Misc. 204, affirmed 5 N.Y.S.2d 783, 
254 AppDiv. 402, appeal denied 17 
N.K2d 684, 279 N.Y. 812—Thome v. 
Columbia Cab Corp., 3 N.Y.S.2d 537, 
167 Misc. 72, reversed on other 
grounds 5 N.Y.S.2d 776, 168 Misc. 
255. 

28. Cal.—Tyner v. Axt, 298 P. 637, 
113 Cal.App. 408. 

29. N.D.—^Peterson v. Panovltz, 243 
NW. 798, 62 N.D. 828, 84 A.L.R. 
1290. 
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§ 25. -Mistake 

a. In general 

b. Effect of signing written release 
a. In Cleneral 

A release may be avoided where it Is executed by 
mutual mistake as to a past or present material fact; 
but a mistake In prophecy or opinion relative to an un¬ 
certain future event, or a mistake of law, will not in¬ 
validate It. 


§ 25 

A release may be avoided where the releasor 
can show that it was executed by mutual mistake, 
as between himself and the releasee, of a past or 
present fact,30 material to the release or the agree¬ 
ment to release,31 as where there was a mutual mis¬ 
take as to the nature, extent, or degree of gravity 
of the releasor’s injury,32 unless it further appears 
that the parties intended that claims for all in¬ 
juries, whether known or unknown at the time of 
the execution of the release, be relinquished.^^ 


so. TJ.S.—Graham v. Atchison, T. & 
S. P. Ry. Co., C.A.Cal., 176 F.2d 
819—Tulsa City Lines v. Mams. C. 
C.A.Okl., 107 F.2d 377—Corpus Ju- 
xis cited, in Robert Hind, Limited, 
V. Silva, C.C.A.Hawaii, 75 P.2d 74. 
77. 

Cal.—-Matthews v. Atchison, T. & S. 
P. Ry. Co.. 129 P.2d 435, 64 Cal. 
App.2d 649—Hudgins v. Standard 
Oil Co. of California, 28 P.2d 433, 
186 CaJ.App. 44. 

Colo.—^McCarthy v. Eddlngs, 127 P.2d 
883. 109 Colo. 526. 

Hawaii.—Silva v. Robert Hind, Lim¬ 
ited, 82 Hawaii 936. 
ni.—Early v. Martin, 72 N.E.2d 662, 
381 I11.APP. 66. 

Iowa.—Jordan v. Brady Transfer & 
Storage Co., 284 !N.W. 73, 226 Iowa 
137. 

La.—Jahncke Service v. King, App., 
167 So. 165. 

N'.J.—Hamburger v. Paterson Tallow 
Co.. 5 A.2d 487, 122 N.J.Law 467. 
N.T.—^Brown v. Manshul Realty 
Corp., 63 N,Y.S.2d 1. 271 App.Div. 
222, motion denied 82 N.E.2d 42, 
298 N.Y. 654, affirmed 86 N.B.2d 
179, 299 N.Y. 618—Mack v. Albee 
Press, 32 N.Y.S.2d 231, 263 App. 
Dlv. 275, affirmed 42 N.B.2d 617, 
288 N.Y. 623, motion denied 43 
N.E.2d 854, 288 N.Y. 734. 

Okl.— Corpus Jtiris cited in K. C. Mo¬ 
tor Co. V. Miller, 90 P.2d 488, 436, 
185 Okl. 84. 

Pa.—Grubb v. Commonwealth, 47 Pa. 

Dist & Co. 651, 59 Montg.Co. 160. 
S.D.—^Nilsson v. Krueger, 9 N.W,2d 
783, 69 S.D. 312. 

Tenn.—Wright v. Fischer, 148 S.W. 

2d 49, 24 TennA.pp. 650. 

Wis.—Lefebvre v. Nickolai, 236 N.W. 

684, 205 Wis. 116. 

53 C.J. p 1211 note 20. 

Bnle that the law favors compro¬ 
mise is not permitted to defeat sub¬ 
stantial justice, where release of 
claim for personal injuries is execut¬ 
ed under mutual mistake of fact.— 
Nilsson V. BiTieger, 9 N.W.2d 783, 
69 S.D. 812. 

Character of release 

Mistake is ground for rescission 
of release of any character, including 
those made under the Federal Em¬ 
ployers' Liability Act.—Graham v. 
Atchison, T. & S. F. Ry. Co., OA. 
Cal.. 176 F.2d 819. 


31. U.S.—^Tulsa City Lines v. Mains, 
C.C.A.Okl., 107 P.2d 377. 

HI.—Early v, Martin. 72 N.E.2d 562, 
331 II1.APP. 66. 

Iowa.—Jordan v. Brady Transfer & 
Storage Co., 284 N.W. 73, 226 Iowa 
137. 

Okl.— Corpus Juris cited in K. C. 
Motor Co. v. Miller, 90 P.2d 433. 
436. 185 Okl. 84. 

53 C.J. p 1212 note 21. 

32. U.S.—Graham v. Atchison, T. & 
S. P. Ry. Co.. C.A.Cal., 176 P.2d 
819—^Tulsa City Lines v. Mains. 
C.C.A.Okl., 107 P.2d 377—South¬ 
west Pump & Machinery Co. v. 
Jones, C.C.A.MO., 87 P.2d 879— 
Corpus juris cited in Robert Hind. 
Limited, v. Silva, C.C.A.Hawaii, 75 
P.2d 74, 77—Atlantic Greyhound 
Lines of West Virginia v. Metz. 

C. C.A.Va., 70 P.2d 166. certiorari 
denied 56 S.Ct 73. 293 U.S. 662. 
79 Li.Ed. 662—Steele v. Brie R. Co.. 

D. C.N.Y.. 54 P.2d 688, affirmed. C.C. 
A., 54 F.2d 690. certiorari denied 
Erie R. Co. v. Steele, 52 S.Ct. 395, 
286 U.S. 546, 76 L.Bd. 937. 

Ark,—Missouri Pac. R. Co. v. Treece, 
64 S.W.2d 561, 188 Ark. 68, cer¬ 
tiorari denied 54 S.Ct. 630, 292 U. 
S. 626, 78 L.Ed. 1481. 

Cal.—^Union Pac. R. Co. v. Zimmer, 
197 P.2d 363, 87 Cal.App.2d 624— 
Matthews v. Atchison, T. & S. P. 
Ry. Co., 129 P.2d 436, 54 Cal.App. 
2d 549. 

Fla.— Corpus Joris cited in Boole v. 
Florida Power & Light Co., 8 So. 
2d 335, 838, 147 Fla. 589. 

Hawaii.—Silva v, Robert Hind, Lim¬ 
ited, 32 Hawaii 936. 

Ill.—Fraser v. Glass, 35 N.B.2d 963, 
811 ULApp. 336. 

Ind,—Crane Co. v. Newman, 87 N.B. 

2d 732, 111 Ind.App. 273. 

Iowa.—Jordan v. Brady Transfer & 
Storage Co., 284 N.W. 73, 226 
Iowa 137. 

Minn.—^Larson v. Sventek, 1 N.W.2d 
608, 211 Minn. 385—Serr v. Biwa- 
bik Concrete Aggregate Co., 278 N, 
W. 855. 

Neb.—Collins v. Hughes & Riddle, 
278 N.W. 888, 134 Neb. 880. 

N.Y.—Barry v. Lewis, 20 N.Y.S.2d 
88, 259 App.Div. 496, appeal denied 
21 N.Y.S.2d 1623, 259 App.I>iv. 

1072—Landau v. Hertz Drivurself 
Stations, 260 N.Y.S. 661, 237 App. 
Div. 141—^Thorne v. Columbia Cab 
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Corp., 3 X.T.S.2d 637, 167 Mlso. 72, 
reversed on other grounds 5 N.Y. 
S.2d 775, 168 Misc. 265—Harvey v. 
Georgia, 266 N.Y.S. 168, 148 Misc. 
633. 

S.D.—Nilsson v. Krueger, 9 N.W.2d 
783, 69 S.D. 312. 

Tenn.—^Metropolitan Life Ins. Co. v. 
Humphrey. 70 S.W.2d 361, 167 
Tenn. 421. 

Tex.—Corpus Juris cited in American 
Casualty & Life Co. v. McCuiston, 
Civ.App.. 202 S.W.2d 474, 477. 

Wis.—Schmidtke v. Great Atlantic & 
Pacific Tea Co. of America^ 294 
N.W. 828, 236 Wis. 283. 

53 C.J. p 1212 note 22. 

BetUance on releasee’s physician 
Release executed by injured person 
relying on mistaken statement of 
physician of party responsible for In¬ 
jury that it was slight and temporary 
is not binding.—Ozan Graysonia 
Lumber Co. v. Ward, 66 S.W.2d 1074, 
188 Ark. 557—Phoenix UMity Co. v. 
Smith, 48 S.W.2d 238, 186 Ark. 687. 
Broad language of release 

(1) Relief may be granted for a 
mutual mistake notwithstanding the 
release is broad enough, in its terms 
to cover all injuries resulting from 
the particular incident. 

Ind.—Crane Co. v, Newman, 37 N.E, 
2d 732. Ill Ind.App. 273. 

Okl.—K. C. Motor Co. v. Miller. 90 
P.2d 433. 186 Okl. 84. 

63 C.J. p 1212 note 22 [a] (1). 

(2) Because a release is all-inclu¬ 
sive in its terms as legal Ingenuity 
can make it, and imrports to release 
all possible claims (arising out of an 
accident and is understood as such 
by the releasor, it will nevertheless 
be set aside when it can be shown 
that at time of its execution both 
parties were laboring under a mu¬ 
tual mistake as to extent of injuries 

: suffered by releasor.—Kirchgestner 
V. Denver & R. G. W. R. Co., Utah, 
218 P.2d 685, reheard 233 P.2d 699. 

33. Cal.—Berry v. Struble, 66 P.2d 
746, 20 CalJ^pp.2d 299. 

Minn.—^Larsen v. Sventek, 1 N.’W.2d 
608, 211 Minn. 385—Serr v. Biwabik 
Concrete Aggregate Co., 278 N.W. 
855, 202 Minn. 165, 117 A.L.R. 
1009—Hanson v. Northern States 
Power Co., 268 N.W. 642, 198 Mum. 
24—Dolgner v. Dayton Co., 235 N. 
W. 275, 182 Minn. 588. 
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Ordinarily, it must appear that the mistake was 
the mutual mistake of both parties,a mere mis¬ 
take of fact on the part of one of the parties to a 
release, in the absence of a showing of fraud, du¬ 
ress, undue influence, or mental incapacity, not be¬ 
ing a sufficient ground for the avoidance of a re- 
lease.55 Nevertheless, relief is sometimes granted 
for a unilateral mistake,^^ as where a mistake exists 
on the side of the releasor, and is known to, and 
fraudulently or unfairly taken advantage of by, 

the releasee 

The mistake must be as to a present, existing 
fact, or a past fact;55 a mistake in prophecy, or 


in opinion, or in belief relative to an uncertain 
future event,55 such as the probable developments 
from, quickness of recovery from, and the perma¬ 
nence of, a known injury,^® is not such a mutual 
mistake as will avoid the release; nor does con¬ 
scious ignorance of a fact amount to mistake.^i 
It is not enough to prevent relief in case of mu¬ 
tual mistake that the party might, had he done all 
within his power, have ascertained the truth; only 
reasonable diligence is required.^5 

In determining whether a release was executed 
under a mutual mistake, all of the circumstances 
relating to the signing must be taken into consid 


Mo.—Vondera v. Chapman, 180 S.W. 

2d 704. 852 Mo. 1034. 

63 C.J. p 1212 note 23. 

Seriousness of resultbi^ injiuies 
An agreement to settle for injuries 
which were 3aiown and all other In¬ 
juries which might result is binding 
no matter how serious the result of 
the injuries might thereafter turn 
out to be, provided agreement is fair¬ 
ly land knowingly made.—^Farrington 
V. Harlem Sav. Bank. 19 N.B.2d 657. 
280 N.T. 1—Tehle v. New York Cent. 
R. Co., 46 N.T.S.2d 6. 267 App.Div. 
801, affirmed 67 N.E.2d 516, 295 N. 
Y. 874. 

34. lowau—Jordan v. Brady Trans¬ 
fer & Storage Co., 284 N.W. 78, 226 
Iowa 137. 

N.T.—Gilbert v. Rothschild, 5 N.Y. 
S.2d 52. 254 App.Div. 312, affirmed 
19 N.E.2d 785. 280 N.T. 66. 134 A. 
L..R. 1. 

85. U.S.—Hume v. American-West 
African Line. D.C.N,Y., 36 F.Supp. 
880, reversed on other grounds, C. 
C.A, Hume v. Moore-McCormack 
Lines, 121 F.2d 336, certiorari de¬ 
nied Moore-McCormack Lines v. 
Hume, 62 S.Ct 188. 314 U.S. 684, 86 
L.Ed. 547. 

Han.— Corpus Juris quoted in McMil- 
lin V. Farmers & Bankers Life Ins. 
Co., 206 P.2d 1061, 1065, 167 Kan. 
602— Corpus Juris guoted in Werth 

V. Minnesota Mut. Life Ins. Co., 47 
IP.2d 76, 79, 142 Kan. 255. 

N.C.—Cheek v. Southern Ry. Co., 198 
S.B. 626, 214 N.C. 152. 

58 CLJ. p 1211 note 17. 

86. U.S.—United Fruit Co. v. U. S., 
C.AMass.. 186 F.2d 890. 

HL—Sullivan v. Elgin, J. & B. R. 
Co.. 73 NJBL2d 632, 831 Ill.App.; 
613. I 

87. Minn.—Norris v. Cohen, 27 N 

W. 2d 277, 223 Minn. 471, 171 AD. 
R. 178 

K.Y.—Gflbert v. Rothschild, 5 NY.S. 
2d 62, 254 App.Div. 312, affirmed 
19 ^JB.2d 785, 280 N.Y. 66, 134 A 
1.- ' 

Wtu —JFoksea Ti Bdl ^elepholie Co. of 


Pennsylvania, 29 Pa.Dist & Co. 
476. 

53 C.J. p 1211 note 18. 

38. Iowa.—Jordan v. Brady Trans¬ 
fer & Storage Co., 284 N.W. 73, 
226 Iowa 137. 

Kan.—^Hodgson v. Mutual Ben. 
Health & Accident Ass'n, 112 P. 
2d 121, 153 Kan. 511. 

Mass.—Tewksbury v. Fellsway 
Laundry, 65 NB.2d 918, 319 Mass. 
386. 

Neb.—^LaRosa v. Union Pac. R. Co., 5 
N.W.2d 891. 142 Neb. 290. 

N.J.—Spangler v. Kartzmark, 187 A 
770, 121 N.J.Ba. 64. 

39. Minn.—Dolgner v. Dayton Co., 
235 N.W. 275, 182 Minn. 588. 

N.H.—Corpus Juris (quoted ia Bee v. 
Chicopee Mfg. Corporation, 55 A i 
2d 897, 899, 94 N.H. 478. 

N.J.—Corpus Juris Q,uoted in Spang¬ 
ler V. Kartzmark, 187 A 770, 773, 
121 N.J.Eq. 64. 

N.Y.—^Mack v. Albee Press, 32 N.Y. 
S.2d 231, 263 App.Div. 275, affirmed 
42 N.B.2d 617, 288 NT. 623, mo¬ 
tion denied 48 NK2d 354, 288 NY. 
734. 

53 C.J. p 1212 note 24. 

40. U.S.—^Tulsa City Lines v. Mains, 
C.C.AOkl.. 107 P.2d 377. 

Kan.—Hodgson v. Mutual Ben. 
Health & Accident Ass’n, 112 P.2d 
121, 158 Kan. 511. 

Mass.—^Tewksbury v. Fellsway 
Laundry, 65 NB.2d 918, 319 Mass. 
386. 

Minn.—Serr v. Biwablk Concrete Ag¬ 
gregate Co.. 278 N.W. 365, 202 
Minn. 166, 117 AL.R. 1009—Yocum 
V. Chicago, R. I. & P. R. Co., 249 
N.W. 672, 189 Minn. 397—Dolgner 
V. Dayton Co., 236 N.W. 276, 182 
Minn. 588—^Fornaro v. Minneapolis 
Street Ry. Co., 234 N.W. 300. 182 
Minn. 262. 

Neb.—LaRosa v. Union Pac. R. Co., 
5 NW,2d 891, 142 Neb. 290. 

NH.—Corpus Juris q^ioted in Bee v. 
Chicopee Mfg. Corporation, 65 A 
2d 897, 899, 94 NH. 478—Ri<ikle v. 
Wyoming Valley Paper Mills, 88 
A2d 78, 93 NH. 191. 
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NJ.— Corpus Juris quoted In Spang¬ 
ler V. Kartzmark, 187 A 770, 773, 
121 NJ.Bq. 64. 

NT.—^Brown v. Manshul Realty 
Corp., 63 NY.S.2d 1. 271 App.Div. 
222, motion demed 82 NE.2d 42, 
298 NY. 654, affirmed 86 NE.2d 
179, 299 NT. 618—Mack v. Albee 
Press. 32 NT.S.2d 231. 263 App. 
Div. 276, affirmed 42 NB.2d 617, 288 
NY. 623, motion denied 43 NE.2d 
864. 288 NT. 734—Rector, Church 
Wardens and Vestrymen of St. 
James Church in City of Brooklyn 
v. City of New York. 26 NT.S.2d 
762. 261 App.Div. 614—Moses v. 
Carver, 298 NY.S. 378, 164 Misc. 
204, affirmed 5 NY.S.2d 783, 254 
App.Div. 402, appeal denied 17 NB. 
2d 684, 279 NY. 812—Harvey v. 
Georgia, 266 NY.S. 168, 148 Misc. 
633. 

S.D.—^Petersen v, Kemper, 18 NW. 

2d 294, 70 S.D. 427. 

Tex.—^Harris v. Sanderson, Civ.App., 
178 S.W.2d 815, error refused— 
Great American Indemnity Co. v. 
Blakey, Civ.App., 107 S.W.2d 1002, 
error dismissed. 

W.Va.—Janney v. Virginian Ry. Co., 
193 S.B. 187, 119 W.Va. 249. 

Wis.—Jandrt v. Milwaukee Auto Ins. 

Co., 39 NW.2d 698, 256 Wis. 618. 
53 OJ. p 1213 note 26. 

Reason for rule 

Such uncertcdnties are presumed to 
have been considered when the par¬ 
ties agreed on the adjustment of 
their claims; otherwise, settlements 
fairly arrived at end releases volun¬ 
tarily given become futile and nuga^ 
tory, to be disregarded whenever 
course of events reveals that foo 
much or too little has been paid.— 
Mack V. Albee Press, 32 NY.S.2d 
231, 263 App.Div. 275. affirmed 42 N. 
K2d 617, 288 NY. 623, motion denied 
43 N.B.2d 354, 288 NY. 734.. 

41. Wis.—^Kowalke v. Milwaukee 
Electric R.,.- etc., Co., 79 NW. 762, 
103 Wis. 472, 476, 74 A 1 U.S.R. 877, 

53 CJ. p 1213 note 26. 

f 

42. Ill.—Fraser v. Glass, 35 NJR, 

2d 968, 311 IllApp. 836. . ; . < > 
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eration,^^ including the sum paid for the release.**^ 
A factor to be considered in cases of this kind is 
whether the question of liability was in dispute 
at the time of the settlement's xhe source or au¬ 
thor of the mistake is of no consequence if the 
parties in good faith relied on it, or were misled 
by it, and the releasor was thereby induced to re¬ 
lease a liability, which he would not otherwise have 

done.^s 

Mistake of law. For a mutual mistake of law a 
release may, in some^^ but not all^^ jurisdictions, 
be set aside. Questions as to a mistake of law 
on the part of onl}’- one party to a release are gov¬ 
erned by the general rule that ignorance of law 
excuses no one; and thus, in the absence of fraud, 
a releasor cannot escape from the effects, in whole 
or in part, of his agreement by merely showing 
that he was mistaken as to the law, or the legal 
import and effect of the terms used.^^ However, 
where there is a mistake of law on one side, and 
on the other, eitiier positive fraud or inequitable. 


§ 25 

unfair, and deceptive conduct which tends to con¬ 
firm the mistake and conceal the truth, or surprise, 
or unconscionable advantage obtained, the release 
may be avoided, some of the authorities so holding 
under statutes making a mistake of law a ground 
for setting aside a contract, where there is a mis¬ 
apprehension of law by one party and knowledge 
thereof, but failure to rectify, by the other.^o A 
mistake of law which cannot be separated from 
the facts in which it is involved, and on which it 
depends, is to be dealt with as a mistake of fact®^ 
A mistake as to the law of a sister state is a mis¬ 
take of fact, not a mistake of law.52 

b. Effect of Signing Written Release 

It Is the duty of the releasor to Inform himself of 
the contents of the release before he executes it, and, 
hence. In the absence of fraudulent Inducement or denial 
of opportunity to read It, he cannot avoid its effect by 
claiming that he was ignorant of Its contents. 

It is the duty of a releasor, having the ability 
and opportunity, to inform himself of the contents 
of the release before he executes it,^^ and to ex- 


48. Ind.—Crane Co. v. Ne'wman, 87 
N.E.2d 732, 111 Ind.App. 273. 
Settlement of claim for total disa¬ 
bility 

One claiming* that he was totally 
disabled by injuries until very time 
of settlement of his claim on basis 
of thirty-five per cent permanent 
partial disability is in no position to 
assert that injuries, subsequently re¬ 
sulting in more serious disability, 
existed without his knowledge when 
he signed release of all his claims 
against city.—Schmidt v. City of 
Lincoln, 37 N.W.2d 600, 161 Neb. 317. 

44. Ind.—Crane Co. v. Newman, 37 
N.B.2d 732, 111 Ind.App. 273. 

45. Iowa.—Jordan v. Brady Trans¬ 
fer & Storage Co., 284 N.W. 73, 
226 Iowa 187. 

46. U.S.—^Tulsa City Lines v. !&£ains, 
C.C.A.Okl., 107 P.2d 377. 

Iowa.—Jordan v. Brady Transfer & 
Storage Co., 284 N.W. 73, 226 Iowa 
137. 

Bepr686tttatio]i. of own attorney 
If injured railroad dining car wait¬ 
er retained attorhey only to collect 
waiter's wages and tips as to which 
waiter had failed to come to sat¬ 
isfactory agreement with railroad's 
representative, general release, in¬ 
cluding personal injury claims 
against railroad, which waiter signed 
relying on attorney’s representation 
that release was for wages and tips 
which attorney was authorized to 
settle, would be invalid.—Bicketts v. 
Pennsylvania 'B. Co., C.OA.N.'i'., 153 
F.2d 767, 164' AX.B. 387. 

By whom phorsieiaaL eoatployed 
(1) Whether.physician making 
^Aiistaken <l4agno6is..was injured per¬ 


son's physician or other party's phy¬ 
sician was immaterial on question 
whether covenant not to sue and 
settlement could be avoided on 
ground of mutual mistake if it was a 
good faith diagnosis and was in 
good faith relied on.—Jordan v. Bra¬ 
dy Transfer & Storage Co., 284 N.W. 
73. 226 Iowa 187. 

(2) Fact that injured person was 
examined by physicians of own se¬ 
lection and had benefit of their opin¬ 
ion in respect of injuries and con¬ 
dition was entitled to appropriate 
consideration in determining ques¬ 
tion whether mutual xnistake induc¬ 
ing execution of release existed, but 
did not foreclose right of cancella¬ 
tion of Instrument releasing compa¬ 
ny if mutual mistake relating to 
nature of the injuries in fact existed 
and induced execution of the instru¬ 
ment.—Tulsa City Lines v. Medns, 
aC.A.Okl., 107 F.2d 377. 

47. U.S.—Corpus Joris quoted m 
Penn Mut. Life Ins. Co. v. Porder, 
D.C.M 0 ., 24 F.Supp. 861, 865. 

63 C.J. p 1216 note 45. 

48. HI.—Crum v. Sawyer, 24 N.EJ. 
956, 132 m. 448—^Parmelee v. Law¬ 
rence, 44 HI. 405. 

48. TJ.S.—Corpus Juris quoted lu 
Penn Mut. Life Ins. Co. v. Forcier, 
D.CJMO., 24 F.SUPP. 851, 865. 

La.—Spears v. St. Charles Hairy, 
App., 194 So. 788. 

Mo.—^Powers v. Kansas City Public 
Service Co., 66 S.W.2d 840. 834 
Mo. 432. 

N.J.—Kearney v. National Orain 
Yeast Corp., 18 A.2d 19, 126 N.J. 
Law 307—Mannlon v. Hudson & 
MLlB. Co., 17iA.2d 546, 125 NJT. 
Law 606, affirmed 21 A.2d 785, 127 

647 


N.J.Law 230—‘McKenna v. Mont¬ 
clair Police and Firemen’s Pension 
Commission, 1 A.2d 756, 121 N.J. 
Law 206—^Evangelista v. Public 
Service Coordinated Transport, 72 
A.2d 534, 7 N.J.Super. 164. 

Ohio.—^Fidelity & Casualty Co. of N. 
Y. V. Niles Bank Co., 71 N.B.2d 
742, 79 Ohio App. 15. 

63 G.J. p 1216 note 48. 

50. U.S.—Corpus Juris quoted In 
Penn Mut. Life Ins. Co. v. Forcier, 
H.C.MO., 24 F.Supp. 851, 865. 

63 C.J. p 1216 note 49. 

51. N.H.—^Bickle v. Wyoming Val¬ 
ley Paper Mills, 38 A-2d 78, 93 N. 
H. 191. 

BfTect of second release 
Where first release was treated 
merely as settlement receipt and not 
final when disability continued long¬ 
er than was contemplated, and em¬ 
ployee executed second release iden¬ 
tical in form and execution on re¬ 
ceipt of approximately the amount 
due as compensation believing that 
it would not deprive him of right 
to further compensation if not com¬ 
pletely cured within time predicted 
by physician, such mistake as to ef¬ 
fect of second release, although a 
mistake of law innocently induced by 
conduct of employer’s liability insur¬ 
er, warranted cancellation of release. 
—Bickle V. Ws^ming Valley Paper 
Mills, supra. 

52. Iowa.—Bauen v. Prudential Ins. 
Co., 106 N.W. 198, 129 Iowa 725. 

53. U.S.—Beinhiardt v. Weyerhaeus¬ 
er Timber Co., H.C.Or., 47 F-Supp. 
335, affirmed, CUA., 144 F.2d 278. 

N.C.—Ward v. Heath, 24 S.E.2d r5, 
222 N.C. 470. - ’ C . 
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ercise prudence in signing it.®^ Hence, the general 
rule is that a releasor, having such ability and op¬ 
portunity, or in the absence of fraudulent pre¬ 
vention or denial of opportunity, and whether or 
not he is able to read, will not be allowed to avoid 
the effect of the release by showing that he was 
ignorant of its contents, or that he failed to read 
it, or to have it read to him, or that he relied on 
the statement of the releasee or his agent as to 
its contents,®^ particularly where the release con¬ 
tains a statement that the releasor read it,56 the 
reason most commonly assigned being that the re¬ 
leasor is estopped by his negligence from denying 
knowledge of the contents of the release.^^ How¬ 
ever, there is some authority to the contrary,®^ 
and for the holding that it is the duty of the re¬ 
leasee or his representatives to inform an illiterate 
releasor of the effect and content of the release.59 
Qearly, where there is no imposition, duress, un¬ 
due influence, or trickery of any kind to induce a 
party to sign a release, and he reads the release 
or it is read to him by some one on whom he has 
the right to rely, and he then executes it, he can¬ 
not later be heard to say that he did not know that 
it was a release when he signed it®® 


Where the releasee or his agent undertakes to 
read the release to the releasor, or to interpret or 
explain its contents to him, he must do so fully 
and, where the releasor’s inability to read the re¬ 
lease or otherwise inform himself of its contents is 
due to prostration or pain and suffering, his fail¬ 
ure so to do is not prejudicial to his rights.®^ The 
representative of the party causing the injury is 
sometimes under a duty to tell the injured party 
that the release contains a clause releasing liability 
for unknown injuries, where the representative 
knows that the injured party is unaware of such a 
provision and does not intend the release to cover 
unknown injuries.®® In the final analysis, in de¬ 
termining whether the releasor is entitled to have 
the release set aside where he signed it without 
reading it, each case must be decided on its own 
facts.®^ 

Fraudulent inducement. If the releasee or his 
agent fraudulently induces the releasor to sign 
the release without reading it or having it read, 
and to rely on his statement of its contents or effect, 
and such statement is fraudulent, the releasor may 
avoid the instrument®® Some authorities require 


Okl.—€!orpiL8 Juris quoted la Darby 
Petroleum Co. v. Bowers, 91 P.2d 
663, 665, 1S5 Okl. 285. 

Pa,—Gruver v, Rusterholtz, Com.Pl., 
32 Erie Co. 149. 

Tex.—^Harvey v. Elder, Civ.App., 191 
§,W.2d 686, error refused. 

Utah.—^Kelley v. Salt Lake Transp. 
Co., 116 P.2d 383, 100 Utah 436. 

53 C.J. p 1213 note 30. 

54. Mo.—^Hannah v. Butts, 14 S.W. 
2d 31, 222 Mo.App. 1098. 

Okl.—^Darby Petroleum Co. v. Bow¬ 
ers, 91 P.2d 6G3, 185 Okl. 285. 

Utah.—^Kelley v. Salt Lake Transp. 
Co., 116 P.2d 383, 100 Utah 436. 

55. U.S.—Corpus Juris dted iu 
Chesapeake & O. Ry. Co. v. Chaffin, 
C.A.W.Va., 184 F.2d 948, 951, cer¬ 
tiorari denied Chaffin v. Chesa¬ 
peake & O. Ry. Co., 71 S.Ct 494, 
340 U.S. 935, 96 L.Bd, 676—Law¬ 
rence V. Muter Co., C.A.m., 171 P. 
2d 380, certiorari denied Metropol¬ 
itan Trust Co. V. Muter Co., 69 S. 
Ct. 1049, two cases, 337 U.S. 907, 
93 L.Ed. 1720—Clarke v. Order of 
United Commercial Travelers of 
America, C.C.A.Ga., 79 F.2d 564. 

Cal.—^Berry v. Struble, 66 P.2d 746, 
20 Cal.App.2d 299. 

Oa.—Southern Stajes v. FuUington, 
19 S.B.2d 324, 66 Ga.App. 778— 
McCommons v. Greene County, 184 

^ aE. 897. 53 Ga.App. 171. 

Md.—Vincent v. Palmer, 19 A.2d 183, 
179 Md. 365. 

Mdss.—Shaw v. Victoria Coach Line, 
50 NJa2d 27, 314 Hass. 262. 


Mo.—Poe r. Illinois Cent. R. Co., 99 
S.W.2d 82, 339 Mo. 1025. 

Neb.—Shanle v. Busch, 280 N.W. 174, 
134 Neb. 903. 

N.T.—^Holland Furnace Co. v. Beers, 
29 N.T.S.2d 876, 177 Misc. 29— 
Jersey Ins. Co. of New York v. 
Parrish, 33 N.Y.S.2d 440. 

N.O.—Harrison v. Southern Ry. Co., 
47 S.R2d 698, 229 N.C. 92—Wat¬ 
kins V. Grier, 30 S.B.2d 223, 224 
N.C. 339. 

Okl.—^Darby Petroleum Co. v. Bow¬ 
ers, 91 P.2d 663, 185 Okl. 285. 

Pa.—^Bennett v. Bennett, Com.Pl., 32 
Del.Co. 177—Gruver v. Rusterholtz, 
Com.Pl., 32 Brie Co. 149. 

Tex.—^Harvey v. Elder, CivAipp., 191 
S.W.2d 686, error refused—^Wil¬ 
liams V. Adams, Civ.App., 91 S.W.2d 
951—^Bond v. Fort Worth & R. G. 
Ry. Co., Cliv.App., 71 S.W.2d 671, er^ 
ror dismissed. 

53 C.J. p 1213 note 34. 

Oonolusive presumption 
A party sigmingr release is conclu¬ 
sively presumed to have read, under¬ 
stood, and assented to its terms, and 
will not be heard to complain that he 
did not comprehend effect ot his sig¬ 
nature, except when signature is ob¬ 
tained by fraud or imposition in exe¬ 
cution of instrument.—^Peter W. 
Kero, Inc. v. Terminal Const. Corp., 
78 A,2d 814, 6 N.J. 861—Kearney v. 
National Grain Yeast Corp., 19 A.2d 
19, 126 N.J.Law 307—McKenna v. 
Montclair Police and Firemen's Pen¬ 
sion Comznlssion, 1 A.2d 756, 121 N. 
JJLiaw 206. 
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66. Kan.—Atchison, etc., R. Co. v. 

Coltrane, 102 P. 835, 80 Kan. 317. 
Tex.—^Panhandle & Santa Fe By. Co. 
v. O'Neal, Civ.App., 119 S.W.2d 
1077, error refused. 

57. Cal.—^Megee v. Fasulis, 134 P.2d 
815, 67 CalAjpp.2d 275. 

Iowa.—Crum v. McCollum, 233 N.W. 

678, 211 Iowa 319. 

53 C.J. P 1214 note 36. 

58. Ariz.—Southern Pac. Co. v. Gas- 
telum, 283 P. 719, 36 Ariz. 106. 

63 CJr. p 1214 note 37. 

59. Ariz.—Southern Pac. Co. v. Gas- 
telum, supra. 

Wash.—^Miller v. Spokane Interna¬ 
tional R. CO., 143 P. 981, 82 Wash. 
170. 

60. Mo.—^Davis v. Howell, App.. 52 S. 
W.2d 423. 

61. Minn.—^Marino v. Northern Pac. 
By. Co., 272 N.W. 267, 199 Minn. 
869 

53 C.J. p 1214 note $9. 

62. D.C.—Chesapeake, etc., R. Co. v. 
Howard, 14 App.D.C. 262, affirmed 
20 S.Ct. 880, 178 U.S. 153, 44 L.Ed. 
1015. 

53 C.J. p 1215 note 40. 

63. N.Y.—^Barry v. Lewls^ 20 N.Y.S. 
2d 88, 259 App.Div. 496, appeal de¬ 
nied 21 N.Y.S.2d 1023, 269 AppJDlv. 
1072, 

64. Utah.—Brown v. Union Pac, Co.. 
290 P. 769, 76 Utah 475. 

65. U.S.—Southwestern Greyhound 
I Lines v. Buchanan, C.O.A.Tex, 126 
i F.2d 179, certiorari dismissed 68 S. 
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that the false representation, in order to have this 
effect, be reasonably calculated to, and do, induce 
the releasor not to make the investigation which he 
would otherwise have made,®® and it has been said 
that the fraud which would relieve a releasor who 
can read must be fraud which prevents him from 1 
reading.®7 The release may ‘be avoided where 
the releasor is fraudulently induced to sign it on 
the misrepresentation that it is merely a receipt 
or a voucher.®® The release may be avoided not¬ 
withstanding the absence of any verbal statement®^ 
or affirmative representation"^® by the releasee’s 
agent to the injured party as to the nature or con¬ 
tents of the instrument; the fraudulent inducement 
may be accomplished by acts as well as by words, 
and language designed to produce a false impres¬ 
sion may be equivalent to an actual false state¬ 
ment in cases of this character.^- A release may 
be avoided where the releasee’s agent discusses one 


subject with the injured party and then, without 
explaining its effect, places before him a release 
covering matters not discussed"^® 

j § 26 . -Innocent Misrepresentation 

An Innocent misrepresentation by the releasee or his 
agent of a material feet, intended to be acted on by the 
releasor, and relied on by him, is generally held sufficient 
to avoid the release. 

It is generally held that an innocent misrepre¬ 
sentation by the releasee or his agent of a material 
fact, intended to be acted on by the releasor, and 
relied on by him, is effective to avoid a release in¬ 
duced thereby.''^ Thus, a misrepresentation to the 
releasor by the physician employed by the releasee 
as to the releasor’s injuries or physical condition, 
made in good faith and with no intention to deceive, 
and relied on by the releasor, will be given such 
effect,"^® particularly where the physician failed to 


Ct. 41, 317 U.S. 646, 87 LEd. 520, 
rehearing denied 63 S.Ct. 154, 317 U. 
S. 707, 87 L.Bd. 564. 

Ariz.—^Robles v. Preciado, 79 P.2d 
504, 52 Ariz. 113. 

Ark.—Golf Shaft & Block Co. v. 
O'Keefe, 139 S.W.2d 691, 200 Ark. 
529. 

Colo.—^Yelloway, Inc,, v. Garretson, 3 
P.2d 292, 89 Colo. 375. 

Ga.—^Industrial Life & Health Ins. 
Co. V. Simmons, 152 S.E. 263, 41 
Ga.App. 195. 

Mass—Shaw v. Victoria Coach Line, 
50 N.E.2d 27, 314 Mass. 262. 

Minn.—Marino v. Northern Pac. Ry. 

Co., 272 N.W. 267, 199 Minn. 869. 
Mo.—^Brown v. Adams Transfer & 
Storage Co., App., 31 S.W.2d 117— 
McMillan v. Isreal, App., 30 S.W. 
2d 626. 

N.J.—Evangelista v. Public Service 
Coordinated Transport, 72 A.2d 534, 
7 N.J.Super. 164. 

N.T.—^Moses v. Carver, 5 N.Y.S.2d 
788, 254 App.Div. 402, appeal denied 
17 N.E.2d 684, 279 N.T. 812. 

Tex.—Corpus Juris cited la. Texas & 
P. Ry. Co. V. Poe, 115 S>W.2d 591, 
592, 131 Tex. 837—Corpus Juris cit¬ 
ed in "Westbrook v. Texas & P. Ry. 
Co., CivA.pp., 203 S.W.2d 279, 237, 
refused no reversible error—^Pan¬ 
handle & Santa Fe Ry. Co. v. 
O'Neal, C1V.APP.. 119 S.W.2d 1077, 
error refused. 

63 C.J. p 1215 note 42. 

Belease under oath 
Persons releasing claim are not 
precluded from attacking release by 
having sworn thereto, where release 
was obtained by false representa¬ 
tions, as result of which claimant 
signed without reading it.—^Texas & 
N, O. Oo. V. Goodwin, T^CivALpp., 
46 SwW.2d 182, error refused^ 


Statement in release as to absence of 
representations 

"Where fraud induces execution and 
delivery of release, the release is 
voidable, even though it contains 
statement that no representations In¬ 
duced its making and that no prom¬ 
ises not expressed therein were made, 
dnd the party signing release read it 
and knew its contents.—Texas & P. 
Ry. Co. V. Presley, 162 S.W.2d 1105, 
137 Tex. 232. 

66. Mo.—^Ensler v. Missouri Pac. R. 
Co., 23 S.W.2d 1034, 324 Mo. 530. 

67. Ga.—Southern Stages v. Pulling- 
ton, 19 S E.2d 324, 66 Ga.App. 773. 

68. Ala.—Cooper v. Agee, 132 So. 173, 
222 Ala. 334. 

La.—Davis v. Whatley, App., 175 So. 
422. 

Minn,—^Marino v. Northern Pac. Ry. 

Co., 272 N.W. 267, 199 Minn. 369. 
Mo.—Green v. St. Louls-San Fran¬ 
cisco Ry. Co.. 30 S."W.2d 784, 224 
Mo.App. 617. 

Pa.—^Pirrung v. Weisbrod, 89 Pa.Dlst, 
& Co. 196. 

53 C.J. p 1215 note 42 [a] (1), (2). 

69. Minn.—Marino v. Northern 'Pac. 
Ry. Co., 272 N.W. 267, 199 Minn. 
369. 

70- Mo.—Nelson v. Kansas City 
Public Service Co., App., 30 S.■W^2d 
1044. 

71- Minn.—^Marino v. Northern Pac. 
Ry. Co., 272 N.W. 267, 199 3tlnn- 
869. 

Mo.—Nelson v. Kansas City Public 
Service Co., App.. 30 S.W.2d 1044. 
53 aj. p 1215 note 42 [bl. 

Belaasa as embodying oral agreement 
Where injured employee and em¬ 
ployer reached oral agreement as to 
terms of settlement for injuries, 
presentation of written release for 
signature was representation that 
It embodied oral agreement.—Marino 

649 


V. Northern Pac. Ry. Co., 272 N.W. 
267, 199 Minn. 369. 

72. Mo.—^Nelson v. Kansas City 
Public Service Co., App., 30 S.W. 
2d 1044. 

73. Cal.—^Raynale v. Yellow Cab 
Co., 300 P. 991, 115 Cal.App. 90. 

74. Ark.—Ozan Graysonia Lumber 
Co. V. "Ward, 66 S.W.2d 1074, 188 
Ark 557. 

Ga.—^Bass v. Seaboard Air Line R. 

Co., 53 S.E.2d 895, 205 Ga. 458. 
Or.—Blair v. McCool, 298 P. 244, 136 
Or. 139. 

Tex.—^Fort Worth & R. G. Ry. Co. 
V. Pickens, Civ.App., 153 S.W.2d 
252, reversed on other grounds 162 
S.W.2d 691, 139 Tex. 181—Kennedy 

V. Texas Employers Ins. Ass'n, 
ClvJLpp.. 121 S.W.2d 434. affirmed 
Texas Employers Ins. Ass’n v. 
Kennedy. 143 S.W.2d 683, 136 Tex. 
486 

53 C.J. p 1216 note 54. 

Innocent misrepresentation of fact as 
ground for cancellation of instru¬ 
ment generally see Cancellation of 
Instruments § 21. 

75. TJ.S.—Graham v. Atchison, T. & 
S. F. Ry. Co.. C.A.Cal.. 176 F.2d 
819—Tulsa City Lines v. Mains, C. 
CJLOkl., 107 P.2d 377. 

Ark.—^Dixie Bauxite Co. v. Webb, 63 
S.W.2d 634, 187 Ark. 1024. 

Ga.—Bass v. Seaboard Air Line R. 

Co., 53 S.E.2d 895, 205 Ga. 458. 
Idaho.—Estes v. Magee, 109 P.2d 631, 
62 Idaho 82. 

Ind.—Crane Co. v. Newman, 37 N.R 
2d 732, 111 Ind.App. 278. 

Mo.—^Felchlin v. KeU, App., 160 S. 

W. 2d 463—Green v. St Louis-San 
Francisco Ry. Co., 80 S.W.2d 784, 
224 Mo.App. 517. 

Tex.—^Fort Worth & R. G. Ry. Co., v. 
Pickens, Clv.App., 163 S.W.2d 252, 
reversed on other grounds 162 S. 
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exercise due care in ascertaining the facts on which 
he based his opinion.*^® Such a misrepresentation 
has been held to constitute constructive fraud, 
or fraud in law. *8 However, it has been held that, 
where the physician’s honest, although mistaken, 
statement was made before the commencement of 
negotiations for settlement, and had no connection 
with settlement, the release is valid.^^ Innocent 
misrepresentations of the injured person’s own phy¬ 
sician, without any false representations by the 
releasee, have been held not sufEicient to invalidate 
a release.^® 

§ 27. -Fraud 

a. In general 


b. Character of fraudulent statement 

c. Special circumstances 

a. In General 

A release may be avoided for fraud or fraudulent 
representations made by the releasee or his agent and 
relied on by the releasor to his injury; and silence may 
constitute fraud where there Is a confidential relation 
or a duty to speak. 

A release is invalid and not binding, and may 
be avoided and set aside, if procured by fraud or 
deceit, or by false and fraudulent representations,^! 
unless the releasor is guilty of negligence,^^ in 
failing to exercise reasonable care and diligence, 
and provided the information is not equally within 


W.2d 691, 139 Tex. ISl-CasuaUty 
Reciprocal Exchangre v. Bryan, Civ. 
App., 101 S.W.2d 895. 

53 C.J. p 1217 note 65. 

Sedtal of absence of representations 
Release actually induced by rep¬ 
resentations of defendant’s physi¬ 
cian that injury was temporary was 
not binding, notwithstanding clause 
therein that plaintiff relied wholly 
on his own judgment, belief, and 
knowledge of injury, and that no rep¬ 
resentation had induced him to make 
settlement—Ozan Graysonia Lum¬ 
ber Co. V. Ward, 66 S.W.2d 1074, 188 
Ark. 557. 

V8. S,C.—^Ballenger v. Southern R. 
Co., 90 S.E, 1019, 106 S.C. 200. 

77 . Ariz.—^Atchison, etc., R. Co. v, 
Peterson, 271 P. 406. 34 Arlz. 292. 

63 C.J. p 1217 note 67. 

78 . Okl.—Chicago, etc., R. Co. v. 
Burke. 175 P. 547, 73 Okl. 268. 

53 OJ. p 1217 note 58. 

79 . Tex.—Great American Indemni¬ 
ty Co. V. Blakey, Civ.App., 107 S. 
W.2d 1002, error dismissed. 

53 aj. p 1217 note 59. 

80 . Tex,—^Ivory Sa Black Taxicab 

Co. V. Villareal, Civ.App., 232 S. j 
W.2d 871. I 

81 . U.S.—Graham v. Atchison, T. & 
S. P. Ry. Co., CA,Cal., 176 F,2d 
819—^Panama Agencies Co. v. Fran¬ 
co, C.C.A.Canal Zone, 111 F.2d 263 
— ^Falk V. Levine, D.C Mass., 60 F. 
Supp. 660—John N. Price & Sons 
V. Maryland Cas. Co., D.C.N.J., 50 
F.Supp. 319—-Westmoreland Asbes¬ 
tos Co. V. Johns-Manvllle Corp., D. 
aN.T., 39 P.Supp. 117. 

Cal.--Jordan v. Guerra, 144 P.2d 849, 
23 Cal.2d 469—Matthews v. Atchi¬ 
son, T. & S. F. Ry, Co.. 129 P.2d 
435, 54 Cal.App.2d 549—Charleville 
V. Metropolitan Trust Co. of Cal¬ 
ifornia, 29 P.2d 241, 136 Cal.App. 
349<—Holcomb v. Long Beach Inv. 
Co., 19 P.2d 81, 123 Cal.App. 286— 
Rayzhaie v. Yellow Cab Co., 306 P. 

115 Cdl.App. 30—^Montes v 
PV-524^iU2 CaLAppw 333. 


Ga—^Atlanta & W. P. R. Co. v. Mc¬ 
Cord. 189 S.E. 408, 64 GaApp. 811 
Ill.—^Moore v. Edmonds, 45 N.E.2d 
190, 316 BLApp. 453, affirmed 52 

X. E.2d 216, 384 Ill. 535. 

Mich.—Herbert v. Durgis, 267 N.W 
809, 276 Mich 168—Hoban v. Ry¬ 
der, 241 H.W. 241. 257 Mich. 188. 
Minn.—Serr v. Biwabik Concrete Ag¬ 
gregate Co.. 278 N.W. 356. 202 
Minn. 165, 117 A.L.R. 1009—Mari¬ 
no V. Northern Pac. Ry. Co., 272 
N.W. 267, 199 Minn. 369. 

Mo.—Corpus goris guoted la Mac-* 
Klnnon v. Weber, 76 S.W.2d 638, 
642, 230 Mo.App. 786—^Brown v. 
Adams Transfer & Storage Co., 
App„ 31 S.W.2d 117. 

N.J.—^Mannion v. Hudson & M. R. 
Co., 17 A,2d 646. 125 N.J.Law 606, 
affirmed 21 A.2d 735, 127 N.J.Law 
230. 

N.Y.—Gkildsmith v. National Con¬ 
tainer Corp., 40 N.E.2d 242, 287 N. 

Y, 438—Gurnee v. Hasbrouck, 196 
N.E. 683, 267 N.Y. 57—Richards v. 
Presley, 276 N.T.S. 878, 243 App. 
Div. 636, reargument denied 278 
N.Y.S. 914, 243 AppJ>iv. 804. 

Tenn.—Wright v. Fischer, 148 S.W.2d 
49, 24 TennA.pp. 660—Crigger v. 
Mutual Ben. Health & Accident 
Ass’n, 69 S.W.2d 907, 17 Tenn.App. 
636. 

Tex.—^National Sec. Life & Casualty 
Co. V. Benham, Civ.App., 233 S.W. 
2d 334, error refused no reversible 
error—^Ivory & Black Taxicab Co. 
V. Villareal, Civ.App., 232 S.W.2d 
871—New Amsterdam Casualty j 
Co. V. F. Redondo ic Co., Clv.App., 
168 S.W.2d 334. error refused— i 
Bond V. Fort Worth & R. G. Ry. i 
Co., Civ.App., 71 S.W.2d 671, error 
dismissed. 

Utah.—Kelley v. Salt lake Trausp. 

Co.. 116 P.2d 383, 100 Utah 426. 
Wis.—^Madison Trust Co. v. Helleck- 
son. 257 N.W. 691. 216 Wis. 443, 96 
A.L.R, 992—^Lefebvre v. Nickoliai, 
236 N.W. 684, 205 Wis. 116. 

53 CJ. p 1217 note 61-p 1218 note 63. 
Fraudulent inducement to sigu re^ 

650 


lease without reading it see supra 
§ 25 b. 

Nature of olaim released 

(1) Fraud is ground for rescis¬ 
sion of release of any character, in¬ 
cluding those made under the Fed¬ 
eral Employers’ Liability Act.—Gra¬ 
ham V. Atchison, T. & S. F. Ry. Co., 
C.A.Cal.. 176 F.2d 819. 

(2) If it was intention of defend¬ 
ants to obtain release from conse- 
QLuences of frauds they were commit¬ 
ting on plaintiff and of which plain¬ 
tiff was ignorant, and if they incor¬ 
porated into the release language 
designed to accomplish that purpose, 
that, in itself, would have constitut¬ 
ed la fraud on plaintiff, rendering the 
release void.—Sime v. Malouf, 212 P, 
2d 946, 95 Cal.App.2d 82, rehearing 
denied 213 P.2d 788, 95 Cal.App.2d 

82. 

Seal 

A release, whether under seal or 
not, secured by fraud, legal or posi¬ 
tive, may not be considered such a 
valid instrument as is within pur¬ 
view of decisions concerning effec- 
I tiveness of instruments under seal.— 
John N. Price & Sons v. Maryland 
Cas. Co., D.C.N.J., 50 F.Supp. 319. 

82. S.C.—Lucas V. Southern Ry. Co., 
153 S.E. 568, 156 S.O, 529. 

53 ChJ. p 1218 note 64. - 
NegUgeuoe held not idiown 
Injured woman, who while suffer¬ 
ing from pain and shock from acci¬ 
dent and while under effect of seda¬ 
tives signed release on misrepresen¬ 
tations of her husband that she was 
signing papers for payment of ex¬ 
penses, was not guilty of such gross 
negligence or inexcusable trustful¬ 
ness as to be bound by release.-^ 
Moses V. Carver, 298 N.Y.S. 378, 164 
Misc. 204, affirmed 5 N.Y.S.2d 783„ 
;254 App.Div. 402, appeal denied 17 N. 
'E.2d 684, 279 N-T. 812. 

I 

83. Iowa.—Farwark v. Chicago, etc, 
R. Co., 211 N.W. 876, 202 Iowa 122ft 
—'Platte V. American Cement Fftas- 
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the knowledge or opportunity of both parties.^^ A 
mere failure on the part of the injured person to 
read the release does not necessarily prevent him 
from having it set aside where there was fraud in 
its procurement.85 Constructive, as well as actual, 
fraud may authorize a rescission of a release.^® 

It has been said that there is no reason why a re¬ 
lease should be invalidated for fraudulent repre¬ 
sentation, except for the same reasons for which 
any other written instrument would be.®^ Thus, 
in order to entitle a releasor to avoid a release on 
the ground of fraud or of a false or fraudulent 
representation, he must show, in addition to the 
fact of a false representation, that such* representa¬ 
tion was made with knowledge of its falsity on the 
part of the party making it,88 or was recklessly 
uttered without regard to, or knowledge of, its 
truth,89 or would, by the exercise of ordinary 
diligence, have been known to be false and it 
must also be shown that the releasor by acting on 
the fraud or false representation suffered damage 
or injury.8i it has been held that the fraud which 
would entitle a releasor to avoid a release must un¬ 
derlie the execution of the contract of release.®^ 


In determining whether there was fraud, the facts 
and circumstances attending the signing of the re¬ 
lease or the 5)ayment of the consideration are 
controlling all surrounding conditions should 
be fully developed, and the relative attitudes of the 
contracting parties clearly shown.If a misrep¬ 
resentation amounting to fraud is made as to any 
matter embraced in the release the instrument is 
vitiated as a whole, and not merely as to the mat¬ 
ter to which the misrepresentation relates every 
portion and clause of a release voidable for fraud 
in its inception is unenforceable and not binding.®® 
Where the effect of the release of a debt is to dis¬ 
charge a lien, the rescission or cancellation of 
the release for fraud will restore the lien.®^ 

By whom representations made. A release is un¬ 
affected by the fraud of a stranger,®® unless the 
stranger procured the release,®® or, it seems, unless 
such fraud was known to the releasee or his agent 
when the latter obtained the release.^ A release 
may not be avoided for the fraudulent statement of 
an agent acting outside the scope of his employ¬ 
ment,® or for the fraud of an agent of the re¬ 
leasor without the partidpation of the releasee.® 


ter Co.. 151 N.W. 403. 169 Iowa 
330. 

84. Ga.—Hayes v. Bast Tennessee, 
etc.. R. Co., 15 S.E. 361, 89 Ga. 
264. 

53 C.J. p 1218 note 66. 

85. N.J.—^Peter W. Kero, Inc. v. 
Terminal Const. Corp., 78 A.2d 814, 
6 N.J. 361. 

Or.—Peluck v. Pacific Machine & 
Blacksmith Co., 293 P. 417, 134 Or. 
171. 

88. G€l—S outheastern Greyhound 
Lines v. Fisher, 34 S.E.2d 906, 72 
Ga.App. 717. 

87. Okl.—Corpus Jtizis oited in 
Darby Petroleum Co, v. Bowers, 91 
P.2d 663, 666, 185 Okl. 285. 

53 aj. p 1219 note 74. 

88. U.S.—^Tulsa City Lines v. Mains, 
C.C.A.Okl., 107 P.2d 377. 

Okl.—^Tarewater v. McDonald. 144 P. 
2d 111, 193 Okl, 404—Beatrice 

Creamery Co. v. Goldman, 52 P.2d 
1033, 175 Old. 300. 

53 C. J. P 1219 note 76. 

89. U.S.—^Tulsa City Lines v. Mkins, 
aC.A.Okl., 107 P.2d 377. 

Okl.—^Beatrice Creamery Co. v. Gold¬ 
man, 52 P.2d 1033, 175 Okl. 300. 

53 C.J. p 1219 note 77. 

90. Or.—Nielsen v. Portland Gtan, 
etc., Co., 147 P. 554, 76 Or. 505. 

91. Okl.—Beatrice Creamery Co. v. 
Goldman, 52 P.2d 1033, 175 Okl. 
300. 

Or.—AlUster v. Knaupp, 126 P.2d 317, 
168 Or. 630. 

53 C.J. p 1219 note ZtU 


92. Ala—^Barbour v. Poncelor, 83 
So. 130, 203 Ala 386. 

53 CJ. p 1219 note 83. 

93. Md.—Western Blaryland Dairy 
Corporation v. Brown, 181 A- 468, 
169 Md. 257. 

Fraud held not shown. 

U.S.—Schoeler v. Both, D.C.N.T., 51 
F.Supp. 518. 

La—Wicker v. Metropolitan Life 
Ins. Co. of New York, App., 189 So. 
485. 

Mich.—Story v. Page, 273 N.W. 384, 
280 Mich. 34. 

N.C.—^Harrison v. Southern By. Co., 
47 S.R2d 698, 229 N.C. 92—Ward 
V. Heath, 24 S.B.2d 6, 222 N.C. 470. 

94. U.S.—Graham v. Atchison, T. 
& S. F. By. Co.. C.A.Cal.. 176 F.2d 
819. 

CaJ.—Jordan v, Guerra, 144 P.2d 349, 
23 Cal.2d 469—San Francisco-Oak- 
land Terminal BaUways. 191 P. 
975, 48 Cal.App. 343. 

Misa—^Kansas City, M. 8b B. By. Co. 
V. Chilea 38 So. 498, 86 Misa 361. 

Iffatters considered 

In determining whether release 
was obtained by fraud, result turns 
on nature of transaction involved, 
representations by representor, rela¬ 
tion existing between parties, wheth¬ 
er one ^ trust, confidence, friend¬ 
ship, close acquaintance, or that of 
strangers dealing at aim's length, 
or triCk or artifioe, if any, employed. 
— ^Poe V. Illinois Cent. B. Co., 99 S.W. 
2d 82, 339 Mo. 1025. 
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95. N.T.—Newell T. New York, 15 
N.Y.S. 911, 61 Hun 356. 

98. Tex.—^Texas, etc,, B, Co. v. 
Thompson, Com. App., 12 S.W.2d 
963. 

53 C.J. p 1218 note 67. 

97. U.S.—South Pork Canal Co. r. 
Gordon, Cal., 6 Wall. 661, 18 L.Bd. 
894. 

D.C.—Wright v. Walter. 11 D.C. 343. 

98;. Tex.—Corpus Juris cited in 
Lipscomb v. Houston Elec. Co., Civ. 
App., 149 S.W.2d 1042, 1045. 

53 CJr. p 1225 note 67, 

By whom physidan. emi^oyed 

In order to avoid release on ground 
I of misrepresentations or fraud of 
[physician, the releasor must show 
' that the physician was employed by 
the releasee, since otherwise the lat¬ 
ter would not be responsible for the 
representations and advice.—Lips¬ 
comb V. Houston Elec. Co., Tex.Civ. 
App., 149 S.W.2d 1042. 

99. Cal.—Wilson v. San Franclsco- 
Oakland Terminal B. Co., 191 P. 
975, 48 Cal.App. 843. 

53 C.J. p 1225 note 68. 

1. Tex.—Gulf, etc., B. Co. v. Huyett, 
92 S.W. 454, 99 Tex, 630, 5 L.R.A., 
N.S.. 669. 

2. Minn.—Nelson v. Minneapolis St 
B. Co., 63 N.W, 486, 61 Minn. 167. 

53 C.J. p 1225 note 66. 

3. OaL—Nelson v. Nelson, 20, P.2d 
995, 131 Cal.App. 126. 
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According' to some authorities, where it is sought 
to set aside a release for personal injuries on the 
ground of fraudulent representations by the re¬ 
leasee's physician, it must appear that the repre¬ 
sentations were made by a physician who was au¬ 
thorized to settle the claim,^ or that they were 
fraudulently used by the releasee or his agent tak¬ 
ing advantage of claimant's confidence in the physi¬ 
cian's judgment to effect a settlement disadvanta¬ 
geous to the injured person.^ A release may be 
avoided for the fraudulent statement of one of sev¬ 
eral joint releasees.^ 

Reliance on fraudulent representation. A releas¬ 
or, in order to avoid a release on the gp'ound of 
fraud or misrepresentation, must show that he had 
a right to rely on the misrepresentation,^ and that 
he did in fact rely on it in executing the release;* 
in other words, the fraud must have induced or 


produced the execution of the release,* or con¬ 
tributed to it as a caused* Hence, the releasor is 
not entitled to relief if the fraudulent statement 
was not communicated to him,^i if he did not be¬ 
lieve the statement to be true,^* or if he would 
have acted in the same manner, even though the 
statement had not been made.^* Ordinarily, an in¬ 
jured person who has had the benefit of the ad¬ 
vice of, or has relied on, a physician, attorney, 
or adviser selected by himself cannot have his re¬ 
lease set aside on the ground of alleged misrep¬ 
resentations as to the extent of the injuries on the 
part of the releasee or the releasee's physician or 
agent.i4 While the law requires one to make rea¬ 
sonable inquiry,!* the fact that a releasor under¬ 
takes to make an independent investigation does 
not defeat his right as a matter of law to rely 
on alleged false representations,!* especially where 


4L Tex.—^Lipscomb v. Houston Elec. 
Co., Civ.App.. 149 S.W.2d 1042— 
Great American Indemnity Co. v. 
Blttkey, Civ.App., 107 S.W.2d 1002, 
error dismissed. 

Statement not made 5n contemplation 
of settlement 

A statement by railroad company's 
agent to employee that a physician 
who was not a representative of the 
company had told agent that em¬ 
ployee was sick but not Injured, al¬ 
though relied on by employee in ex¬ 
ecuting release, did not authorize 
cancellation of release, vrhere state¬ 
ment was not alleged to have been 
fSlse, and was not shown to have 
been made by physician in contem¬ 
plation of a settlement.—Panhandle 
& Santa Pe Ry. Co. v. O’Neal, Tex. 
Civ.App., 119 S.W.fd 1077, error re¬ 
fused. 

5. Tex.—^Lipscomb v. Houston Elec. 
Co., Civ.App., 149 S.W.2d 1042— 
Great American Indemnity Co. v. 
Blakey, Civ.App., 107 S.W.2d 1002, 
error dismissed. 

6. Cal.—^Pelberg v. Gorham, 23 Cal. 
349. 

7. Mo.—^Felchlin v. EHel, App., 160 
S.W.2d 463. 

Utah.—CSorpns Juris q.iLOted in Kelley 
V. Salt Lake Transp. Co., 116 P. 
2d 883. 385, 100 Utah 436. 

53 C.J. p 1219 note 85. 

Right of reliance generally see Fraud 
i 30. 

Representations by adversary’s at¬ 
torney 

Plaintiff could not rely on repre¬ 
sentations that a stipulation was 
merely for dismissal without preju¬ 
dice, where the representations were 
made by an agent and attorney for 
4-110 other party, whom she knew was 
adversary in interest to her.—^Lillie 
r: Bhriver, 179 N.W. 632, 190 Iowa 
36L 


Reliance held proper 

(1) If releasor under disability is 
subjected to high pressure from 
agents of releasee, or is subdued by 
statements of fact or statements of 
opinion amounting to statements of 
fact, releasor may rely on such state¬ 
ments without independent Investiga¬ 
tion.—Duncan v. Texas Employers’ 
Ins. Ass'n, Tex.Civ.App., 105 S.W.2d 
403, error dismissed. 

<2) Section hand has right to re¬ 
ly on railroad company's doctor con¬ 
cerning condition, where question of 
release is involved.—^Atchison v. Mis¬ 
souri Pac. R. Co., App., 46 S.W.2d 
230, certiorari quashed State ex rel 
Missouri Pac. R. Co. v. Trimble, 59 
S.W.2d 622, 332 Mo. 962. 

(3) Plaintiff was held justified in 
relying on insurance adjuster’s posi¬ 
tive representations as to defend¬ 
ant’s nonliability when she parted 
with check received for release In¬ 
duced by such misrepresentations, 
nothing having occurred to disabuse 
her mind on that subject.-—^Allison v. 
Wm. Doerdinger Co., 242 N.W. 558, 
208 Wis. 206. 

8. Ark.—^Mississippi River Fuel 
Corp. V. Hamilton, 139 S.W.2d 404, 
200 Ark, 475. 

N.C.—Ward v. Heath, 24 S.E.2d 5, 
222 N.C. 470. 

Okl.—Tarewater v. McDonald, 144 
P.2d 111, 193 Okl. 404—Beatrice 
Creamery Co. v. Goldman, 52 P.2d 
1033, 175 Okl. 300. 

Utah.—Corpus Juris quoted in Kelley 
V. Salt Ltake Transp. Co., 116 P.2d 
383, 385, 100 Utah 436. 

53 C.J. p 1219 note 86. 

Bsleasor’s knowledge of oontinnanoe 
of injury 

An employee could not avoid effect 
of release on ground that he had re¬ 
lied on physician's statement that 
injured loot would be all right, 
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where release had been executed 
three months after that statement 
and employee claimed that during 
all of that time his foot was not all 
right—^Benedum-Trees Oil Co. v. 
Sutton. 130 S.W.2d 720, 198 Ark. 699. 

9. Utah.— Corpus Juris quoted In 
Kelley v. Salt Lake Transp. Co., 
116 P.2d 383, 385, 100 Utah 436. 

53 C.J. p 1219 note 87. 

10. Mass.—Willett v. Herrick, 155 
N.E. 589, 258 Mass. 585, certiorari 
denied 48 S.Ct 83, 275 U.S. 545, 72 
L.Ed. 417. 

Utah.— Corpus Juris quoted in Kelley 

V. Salt Lake Transp. Co., 116 P. 
2d 383, 385, 100 Utah 436. 

11. Mo.—^Anderson v. Meyer Bros. 
Drug Co., ISO S.W. 829, 149 Mo. 
App. 554. 

12. U.S.—Southwestern Greyhound 
Lines v. Buchanan, C.C.A.Tex., 126 
F.2d 179, certiorari dismissed 63 
S.Ct 41, 317 U.S. 646, 87 L.Ed. 520, 
rehearing denied 63 S.Ct 154, 317 
U.S. 707, 87 L.Ed. 564. 

53 C.J. p 1220 note 90. 

13. U.S.— W&sner v. National Life 
Ins. Co., Mich., 90 F. 895, 33 C.C. 
A. 121. 

14. Tex.—^Darling v. Panhandle & 
Santa Fe Ry. Co,, Civ.App., 209 S. 

W. 2d 660, refused no reversible er- 
roi>—Texas & New Orleans B. Co. v. 
Hawkins, Clv.App., 112 S.W.2d 
1107, error dismissed—Great Amer¬ 
ican Indemnity Co. v. Blakey, Civ. 
App., 107 S.W.2d 1002, error dis¬ 
missed. 

Wash.—^Hetrick v. Yellow Cab Co., 8 
P.2d 992, 167 Wash. 135. 

Wis.—Jandrt v. Milwaukee Auto 
Ins. Co., 39 N.W.2d 698, 255 Wis. 
618, 

15. Wash.—Hetrick v. Yellow Cab 
Co., 8 P.2d 992, 167 Ivash. 135. 

16. Tex.—Kennedy v. Texas Em- 
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the investigation fails to disclose the falsity of the 
representations or any suspicious circumstances 
concerning them.^*^ 

The releasor is not required to possess an un¬ 
questioning belief in the truth of the statement, pro¬ 
vided it was the inducing cause of the execution of 
the release and, if it is the substantial, it need 
not be the sole, inducement for the execution of 
the release.!® It has been held that the releasor has 
the right to rely on the releasee’s material state¬ 
ments of fact,20 but that he has no right to rely on 
the usual chaffering statements of the releasee on 
which a prudent man would not rely .21 

Silence and concealment There may be a fraud¬ 
ulent and wrongful concealment of the facts in¬ 
volved in the giving of a release as well as a mis¬ 
representation ,22 and a false suggestion or suppres¬ 
sion of truth affords a sufficient ground to set aside 
a release.2® Where a duty to disclose or a confi¬ 
dential relation exists between the parties, silence 


as to material facts involved in the gi^dng of a re¬ 
lease constitutes fraud and will avoid the release,24 
and this is true where nondisclosure is equivalent 
to an actual falsehood,25 and where concealment so 
colors the statement made as to produce a mis¬ 
leading and false impression in regard to a mate¬ 
rial fact, which would be as vicious as an express 
falsehood.25 However, where there is no duty to 
disclose or confidential relation, silence as to ma¬ 
terial facts does not constitute fraud.27 

Intent In order to avoid a release on the ground 
of fraud or fraudulent representation, it must ap¬ 
pear that the representation was made with the in¬ 
tent that it should be acted on by the releasor in 
the execution of the release.28 Where a fraudu¬ 
lent statement is made to the releasor, who acts 
thereon by executing the release, and the state¬ 
ment itself is reasonably calculated to induce such 
action, a presumption arises that that consequence 
was intended by the releasee ;2® but this presump- 


ployers Ins. Ass*n, C?iv.App., 121 
S.'W.2d 434, affirmed Texas Em¬ 
ployers Ins. Ass*n v. Kennedy, 143 
S.W.2d 583, 135 Tex. 486. 

17. Tex —Kennedy v. Texas Em¬ 
ployers Ins. Asa*n, Clv.App., 121 
STV.2d 434, affirmed Texas Em¬ 
ployers Ins. Ass'n v. Kennedy, 143 
S.W 2d 583, 136 Tex. 386. 

18. Tex.—^Associated Employers 
Lloyds V. Aiken, Civ.App., 201 S. 
W.2d 856, refused no reversible 
error. 

63 C.J. p 1220 note 92. 

19. Tex.—^International, etc., R. Co. 
V. Shuford. 81 S.W. 1189, 36 Tex. 
Clv.App. 251. 

53 C.J. p 1220 note 93. 

20 . Peu—Silk V. Mutual Reserve 
Fund Life Assoc., 28 A, 446, 169 
Pa. 626. 

Utah.—Corpus JOris quoted la Kelley 
V. Salt Lake Transp. Co., 116 P. 
2d 383, 386, 100 Utah 436. 

2L Utah.—Corpus Juris quoted iu 
Kelley v. Salt Lake Transp. Co., 
116 P.2d 383, 385, 100 Utah 436. 

53 C.J. p 1220 note 95. 

22. Mo.—Loveless v. Cunard Min. 
Co.. App., 201 S.W. 375. 

Le Francois v. Hobart Col- 
legre, 31 lSr.Y.S.2d 200, affirmed 28 
N.T.S.2d 744. 262 App.Div. -802, 
amended on other grounds 39 NJB3. 
2d 271, 287 N.T. 688. 

23. FI*l—N ixon v. Temple Terrace 
Estate, 121 So. 476, 97 Fla. 392. 

Neb.—Wolford v. Freeman, 35 N.W. 
2d 98. 160 Neb. 537. 

24. U.S.—^Irving Trust Oo. v. 
Deutsch, C.CJLN.y., 73 F.2d 121, 
certiorari denied Biddle v. Irving 
Trust Co., 55 S-CL 405, 294 U.S. 


708, 79 L.Ed. 1243, rehearing de¬ 
nied 65 S.Ct. 514, 294 U.S. 733, 79 
L.Ed. 1262, certiorari denied 
Deutsch V. Irving Trust Co., 56 S. j 
Ct. 405, 294 U.S. 708, 79 L.Ed. 1243, j 
Hammond v. Irving Trust Co., 55 
S.Ct 405, 294 U.S. 708. 79 L.Bd. | 
1243, Irving Trust Co. v. Mendes, 
65 act 406, 294 U.S. 708, 79 L.Bd. | 
1243 and Bell v. Irving Trust Co., 
65 act 406, 294 U.S. 709, 79 L.Ed. 
1243—^Ferguson v. Wachs, C.C.A. 
Ill., 96 F.2d 910. 

Cal.—Wortman v. Mack-Internation- | 
al Motor Truck Corp.,' 61 P.2d 1101, j 
10 CalA.pp.2d 445. I 

Mass.—Sher v. Sandler, 90 N.E.2d 
536, 825 Mass. 348, 14 A.L.R.2d 
849. 

Minn.—Norris v. Cohen, 27 N.W.2d 
277, 223 Minn. 471, 171 A.L.R. 178. 
N.J.—^BDamburger v. Paterson Tallow 
Co.. 5 A.2d 487, 122 N.J.Law 467. 
53 C.J. p 1223 note 38. 

'<ionfide&tial relation,” invalidat¬ 
ing release of claim for damages 
from negligence, is not a friendship, 
but presupposes substitution of one 
person’s will for another’s, as where 
latter reposes confidence in former, 
who exercises dominion, superiority, 
and influence, being relation in which 
dominion may be exercised by one 
person over another and influence 
has been acquired and abused or con¬ 
fidence reposed and betrayed.—Wil¬ 
son V. Zorb, 56 P.2d 561, reheard 59 
P.2d 593, 15 Cal.App.2d 526. 

TiolatioaL of agreement for full infor- 
matioiL 

Release did not bar relief in bill 
to rescind sale to defendant of plain- 
tilTa stock in corporation, where de¬ 
fendant had, unknown to plaintiff, 
violated provision in agreement that 


each party should give to the other 
full information of all transactions 
relating to the business of the cor¬ 
poration.—Sher V. Sandler, 90 N.E.2d 
536, 325 Mass. 348, 14 A.L.R.2d 849. 

25. Iowa.—Clark v. Taylor, 27 N.W. 
493, 68 Iowa 519. 

53 C.J. p 1223 note 34. 

26. N.T.—^Kirchner v. New Home 
Sewing Mach. Co., 81 N.B. 1104, 
135 N.Y. 182. 

53 C.J. p 1223 note 35. 

27. D.C.—Clark v. Barlow, 122 P.2d 
337, 74 App.D.C. 328, certiorari de¬ 
nied 62 S.Ct. 188, 314 U.S. 675, 
86 L.Ed. ,540. 

N.Y.—Senwald Holding Corp. v. Ros- 
olf Subway Const. Co., 199 N.E. 
61, 269 N.Y. 211—Gurnee v. Has- 
brouck, 195 N.E. 688, 267 N.Y. 67 
—In re Quick’s Estate, 282 N.Y.S. 
828, 157 Misc. 84, affirmed In re 
Quick’s Will. 289 N.Y.S. 825. 248 
App.Dlv. 730. 

53 C.J. p 1223 note 36. 

gngliiea r of constraotion company 
was not required to inform owner of 
building, when damage to building 
was being considered, of all particu¬ 
lars in which building was damaged 
or to make survey for owner, as re¬ 
spected validity of general release 
executed by owner to construction 
compajiy.—Senwald Holding Corp. v. 
Rosolf Subway Const Co., 199 N.E. 
61, 269 N.Y. 211. 

28. Okl.—Tarewater v. McDonald, 
144 P.2d 111, 193 Okl. 404—Beatrice 
Creamery Co. v. Goldman, 52 P.2d 
1033, 175 Okl. 300. 

63 CJ. P 1224 note 59. 

1 28. U.S.—Wagner v. National Life 
Ins. Co., Mich., 90 F. 396, 33 CCA. 
^ 121 . 
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tion may be rebutted,as by other circumstances 
showing that the statements were made with the 
best motives and for an entirely different pur¬ 
pose.®^ Where the misrepresentation has been 
made by the releasee with knowledge of its falsity 
and with intent that it should be acted on by the 
releasor, who has in fact acted thereon, the re¬ 
lease is avoidable for fraud, even in the absence 
of a corrupt motive or a specific intent to defraud.^^ 

Release as void or voidable. It has been held 
that a release procured by fraud is voidable, but 
not void,33 since the releasor may affirm or ratify 
such a release.34 More particularly, it is held that 
the release is voidable where the fraud consists of 
fraud in the treaty35 or fraud in the inducement,3® 
as where the releasor understands the nature of 
the instrument which he is executing but is led to 
execute it by fraud and deception as to something 
other than the contents of the release,37 but that 
the release is void and not merely voidable where 
it is obtained by fraud in the factum,3 3 such as 
fraud which results in the releasor signing a differ¬ 
ent instrument from that which he intended, as 
where another paper is substituted, or the release 
is represented as being a mere receipt or a mere 
formality.33 


b. Character of Fraudulent Statement 

A misrepresentation, In order to Justify avoidance of 
a release, must be of a material fact; and a mere opin¬ 
ion, or a broken promise, or a false representation of 
law ordinarily cannot be made the basis of an attack 
on a release. 

A misrepresentation, in order to serve as a 
ground for avoiding a release, must be of a ma¬ 
terial fact;4® a release is not impaired by a mis¬ 
representation of collateral matters not essential to 
it,4i or, as otherwise stated, as to outside mat- 
ters.^3 A false representation as to one of several 
matters which is material and which enters into 
the consideration in procuring a settlement, and 
is one of the actuating inducements to procure an 
unfair settlement, is sufficient to render the whole 
release void.^3 The repetition to the releasor by 
the releasee of a fraudulent statement made to him 
by his agent, who knew it to be false, although 
the releasee believed it to be true, will avoid the 
release.'*^ A false representation by the release, 
or by a physician or agent employed by the releasee, 
made to the releasor, as to the latter’s physical con¬ 
dition, and relied on by the releasor, may avoid a 
release of a claim for a personal injury.^® Like¬ 
wise, a release may be avoided where the. releasee 


30. IT.S.—Wagner v. National Ufe 
Ins. €o., supra. 

31. U.S.—Wagner v. National Ldfe 
Ins. Co., supra. 

32. Iowa.—^Rauen v. Prudential Ins. 
Co.. 106 N.W. 19S, 129 Iowa 725. 

53 CJ. p 1225 note 63. 

33. U.S.—Jack Mann Cpievrolet Co. 
V. Associates Inv. Co.. C.C.A.Mich.. 
125 F.2d 778. 

N.T.—Taylor v. Russell, 16 N.Y.S.2d 
388. 258 App.Div. 305. reargument 
denied 18 N.T.S.2d 751. 259 App. 
Div. 787—Rudnick v. Rosenberg. 66 
N.T.S.2d 720. 

RL—^Pelletier v. Phcenlx Mut. Life 
Ins. Co.. 141 A- 79. 49 R.I. 135. 

Tex.—^Universal Life & Acc, Ins. Co. 
V. Johnson. Civ.App., 120 S.W.2d 
314. error dismissed. 

Xiandowiter’s waiver of damages in 
connection with the construction of 
a highway, procured by material mis¬ 
representation on which he relied, is 
voidable at his option, and may be 
rescinded at any time before it is act¬ 
ed on by other party.—^Kline v. De¬ 
partment of Public Works, 253 N.W. 
86L 12$ Nev. 587. 

34. R.L—-Pelletier v. Pbcanix Mut 
f Life Ins. Cc.. 141 A. 79. 49 R.!. 135. 

Ratiflcatiott generally see infra 9 82. 

35. N.T.—^Bard-Parker C6. v. Dlcto- 

Products Co.. 17 N.Y.Sw2d 
538; 253 App.Div. $38. « 

^ 33. Ohio.—Pickleslmer v. Baltimore 


& O. R. Co., 84 N.B.2d 214. 151 Ohio 
St 1. 

37. U.S.—^Pacific Greyhound Lines v. 
Zane, C.C.A.ArIz., 160 P2d 731. 

N.Y—Gilbert v. Rothschild, 19 NE. 

2d 785, 280 NY. 66, 134 A.L.R. 1. 
Ohio.—^Plcklesimer v. Baltimore & O. 
R. Co.. 84 N.B.2d 214, 151 Ohio St 
L 

38. Ohio.—Picklesimer v. Baltimore 
& O. R. Co., supra. 

39. U.S.—^Pacific Greyhound Lines v. 
Zane. C.C.A,Ari 2 ., 160 P.2d 731. 

53 C.J. P 1219 note 70. 

40. Okl.—Tarewater v. McDonald, 
144 P.2d 111, 193 Okl. 404—Beatrice 
Creamery Co. v. Goldman. 52 P.2d 
1033, 175 OkL 300. 

53 CJ. p 1220 note 97. 
aOsrepreseiLtations held to Invalidate 
release 

(1) Representation of insured’s 
agents that insured could only pay 
small sum for injuries.—Topi»ass v. 
Perkins’ Adm’x, 104 S.W.2d 423, 268 
Ky. 186. 

<2) Insurance adjuster's represen¬ 
tations that he made thorough inves¬ 
tigation and determined that there 
.was no liability.—Bennett v. Deaton. 
68 P.2d 895, 57 Idaho 752. 

(3) Representation that release 
I would not affect cause of action 
against third persons.—^Yellow Cab 
Co. V. Bradin. 191 A. 717, 172 Md. 388. 

1 (4) Misrepresentations regarding 
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income of property.—^Montes v. Peck, 
296 P. 624, 112 CaLApp. 383. 

41. Mass.—Willett v. Hemck, 155 N. 

E. 589, 258 Mass. 585, certiorari do¬ 
med 48 S.Ct 83, 275 U.S. 545, 72 
L.Bd. 417. 

Authority of adjuster 

Release executed for thirty dollars 
on the day after the injury, pursuant 
to letter written to adjuster, was 
binding notwithstanding adjuster’s 
alleged statement that he was au¬ 
thorized to pay only twenty-five dol¬ 
lars and would be personally liable 
for anything paid in addition.—Smith 

V. Missouri Pacific Transp. Co., 122 S. 

W. 2d 176, 197 Ark. 692. 

42. Mo.—^Putnam v. Boyer, 158 S.W. 
861, 173 Mo.App. 394—State v. Stu¬ 
art, 86 S.W. 471, 111 Mo.App. 478. 

43. Tenn.—Crlgger v. Mutual Ben. 
Health & Accident Ass’n, 69 S.W. 
2d 907, 17 Tenn.App. 636. 

44. N.Y.—Gtould v. Cayugra County 
Nat. Bank, 56 How.Pr. 505. 

45. U.S.—^Tulsa City Lines v. Mains. 
C.C.A.Okl., 107 P.2d 377. 

Ark.—^National Life & Accident Ins. 
Co. V. Hitt. 109 S.W.2d 426, 104 Ark. 
691—Missouri Pac. R. Ca v. Treece, 
64 S.W.2d 561, 188 Ark. 68, certio¬ 
rari denied 54 S.Ct. 630, 292 U.S. 
62$. 78 L.Ed. 1481. 

Cal.—^Matthews v. Atchison, T. S. 

F. Ry. Co.. 129 P.2d 435, 54 Cal. 
App.2d 549. 
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or his agent falsely informed the releasor that a 
medical opinion had been given as to the releasor’s 
physical condition,^® or where a false statement 
is made by the releasee or his agent as to what 
was said by the examining physician regarding the 
releasor’s condition^^ 

Opinions and promises. A mere opinion, as dis¬ 
tinguished from a statement of fact, will not be 
sufficient to avoid a release on the ground of fraud 
or false representation,unless it is falsely given, 
not being actually held by the person representing 
it as his.^® An opinion of a physician employed 
by the releasee will avoid the release if it is not 
honestly given and is relied on by the releasor.®® 
A broken promise will not constitute such misrep¬ 
resentation as will avoid a release,unless at the 
time when it is made there is no intention on the 
part of the promisor of performing it®2 Thus, 


the breach of a promise to give emplo 3 mient made 
as an inducement for the giving of a release, will 
not avoid the release, particularly where the re¬ 
citals of the release show a different and sole con¬ 
sideration for the settlement,®^ unless at the time 
the promise was made the releasee and promisor 
had no existing intention of carrying it out,®® or, 
as otherwise stated, was not acting in good faith;®® 
and even under those circumstances such a prom¬ 
ise will not avoid the release if it appears that the 
releasor understood that the question of his fu¬ 
ture employment could not be considered in the 
making of the settlement and release.®^ The pro¬ 
curement of a release from the obligation under a 
note by a promise to pay is, if the promisor has 
no intention of performing his promise, and if 
the promise is relied on, a misrepresentation of a 
material fact which will avoid the release;®® and 


Idaho.—^Bstos v. Magree^ 109 P.l!d 631, 
62 Idaho 82. 

Ind.—^Indiana Ins. Co. v. Handlon, 24 
N.B.2d 1003, 216 Ind. 442. . 

3tfo.—Prince v. Kansas City Southern 
Ry. Co.. 229 S.W.2d 568, 860 Mo. 
680—Macklin v. Fogel Const. Co., 
81 S.W.2d 14, 826 Mo. 88—Pelchlin 
V. KeU, App., 160 S.W.2d 463—Tat- 
tershall v. Yellow Cab Co., 37 S.W. 
2d 659, 225 Mo.App. 611—Green v. 
St liOUia-San Francisco Ry. Co.. 30 
S.W.2d 784, 224 Mo.App. 517, 

Neb.—^Baumann v. Hutchinson, 245 
N.W. 696, 124 Neb. 188—Blaha v. 
Chicago & N. W. Ry. Co.. 230 N.W. 
453, 119 Neb. 611. 

Ohio.—^Plckleslmer v. Baltimore & O. 
R. Co., 84 N.E,2d 214, 151 Ohio St 
1 . 

Tex.—^Texas & P. Ry. Co. v. Presley, 
152 S.W.2d 1105, 137 Tex. 232— 
Associated Employers Lloyds v. 
Aiken, Civ.App., 201 S.W.2d 856, re¬ 
fused no reversible error—^Mis¬ 
souri, E. & T. Ry. Co. of Texas v. 
Haven, Civ.App., 200 S.W, 1152. 
Wash.—Simmons v. Kalin, 116 P.2d 
840, 10 Wash.2d 409. 

53 C.J. p 1220 note L 

46. N.T.—^Fleming v, Brooklyn 
Heights R. Co., 88 N.T.S. 782, 95 
App.Div. 116. 

Pa.—Silk V. Mutual Reserve Fund 
Life Assoc., 28 A. 445, 159 Pa. 625. 

47. Neb.,—Baumann v. Hutchinson, 
246 N.W. 696, 124 Neb. 188. 

Wash.—Simmons v. Kalin, 116 P.2d 
840, 10 Wash.2d 409. 

63 CJ. p 1221 note 3. 

Bepetition of opinion with snttxe oor- 
rectness 

Releasee, communicating to relear 
sor oplpion of releasor's physician re¬ 
garding injuries, must repeat opin¬ 
ion with entire correctness.—^Bau¬ 
mann . V. Hutchinson, 245 N.W. 696, 
124 Neb. 188. 


48. U.S.—Tulsa City Lines v. Mains, 
aC.A.Okl.. 107 F.2d 377. 

Minn.-West v. Kidd, 239 N.W. 167, 
184 Minn. 494. 

Mo.—^Prince v. Kansas City Southern 
Ry. Co., 229 S.W.2d 668, 360 Mo. 
580—Powers v. Kansas City Public 
Service Co., 66 S.W.2d 840, 334 Mo. 
432—^Macklin v. Fogel Const Co., 
31 S.W.2d 14, 826 Mo. 38. 

Okl.—^Beatrice Creamery Co. v, Gold¬ 
man, 62 P.2d 1033, 175 Okl. 800. 
Tex.—Lipscomb v. Houston Elec. Co., 
CivJVpp., 149 S.W.2d 1042—Pan¬ 
handle & Santa Fe Ry. Co. v. 
O’Neal, C1VA.PP., 119 S.W.2d 1077, 
error refused. 

63 C.J. p 1221 note 8. 

Statements held more than opinion 
<1) Misrepresentation of insurance 
adjuster that he had investigated the 
case and had found that the cuKsident 
was not due to any fault of insured 
motorist and that collision was 
caused by negligence of motorist with 
whom occupant was riding, was more 
than an expression of opinion, and, 
hence, occupant was not bound by re¬ 
lease if alleged misrepresentation 
was falsely made with intent to de¬ 
ceive, and was relied on by occupant. 
—AlUster V. Knaupp, 126 P,2d 317, 
168 Or. 630. 

<2) Although an estimate of time 
required for recovery from injuries 
may properly be considered a matter 
of opinion, representations of physi¬ 
cian who has examined releasor's in¬ 
juries concerning nature and extent 
of injuries are representations of ex¬ 
isting facts, even If coupled with ex¬ 
pressions of opinion concerning 
length of time which may be required 
for recovery.—Fbrt Worth & R. G. 
Ry. Co. V. Pickens^'CivAtpp., 163 S. 
W.2d 252, reversed on other grounds 
162 S.W.2d 691. 139 Tex. 181i 

(3) Where employee was told 
that his injured arm would be all 
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right and would not be stiff, which 
statements were made by examining 
physician, declarations were not opin¬ 
ions as to future developments hut 
were expressions of fact as to the 
seriousness of the injury and present 
condition of the patient authorizing 
release to be set aside where the 
statements were erroneous.—^Union 
Pac. R. Co. V. Zimmer, 197 P.2d 363, 
87 Cal.App.2d 524. 

49. Cal.—Carr v, Sacramento Clay 
Products Co., 170 P. 446, 86 CaX. 
App. 439. 

sa Mo.—^Yeager v. St Joseph Lead 
Co., 12 S.W.2d 520, 223 MoJVpp. 246. 
53 G. j. p 1221 note 8. 

51. Minn.—Fornaro v, Minneapolis 
Street Ry. Co., 234 N.W. 300, 182 
Minn. 262. 

Pa.—Vogel V. Taub, 173 A. 270, 816 
Pa. 41. 

53 C.J. p 1221 note 9. 

52. U.S.—John N. Price & Sons v. 
Maryland Casuadty Co., I>C.N,J., 50 
F.Supp. 319. 

Hy.—^New Bell Jellico Coal Co. v. 
Oxendiue, 160 S.W. 737. 166 Ky. 
840. 

53. Ark.—Scullln v. Newman, 191 S. 
W. 922, 127 Ark. 227. 

63 C.J. p 1221 note 11. 

54. Ark.—Scullin v. Newman, 191 S. 
W. 922, 127 Ark. 227. 

55. Tex.—Texas & P. Ry. Co. v. 
Presley, 152 S.W.2d 1105, 187 Tex. 
232. 

53 C.J. p 1222 note 13. 

66 - Tex.—Rapid Transit R. Co. v. 

Smith, 86 S.W. 322, 98 Tex. 553. 

53 C.J. p 1222 note 14. 

57. Kan.—^Blaek v. Wichita Union 
Terminal R. Co., 173 P. 1068; 108 
Kan. 332. '' 

JSS, Ill.—Luttmll V. Wyatt 137 N jt ^ 
95, 806 111. 274. 
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a release given in reliance on a promise to marry 
may be avoided for misrepresentation of a present 
material state or fact if the promisor had no inten¬ 
tion of performing his promisc.^^ 

Matters of law. In the absence of confidential 
or fiduciary relations between the parties,and un¬ 
less it is made without a belief in its truth on the 
part of the person making it,®l or recklessly with¬ 
out concern as to its truth or falsity,62 a false rep¬ 
resentation of law, not being a matter of fact, does 
not vitiate a release,62 particularly where the re¬ 
leasor has had the opinion of his attorney in respect 
of the matter.6^ Thus, false representations as 
to the legal effect of a release do not have such 
effect,65 except where a relation of trust or con¬ 
fidence exists between the parties,6® or where the 
releasee could not conscientiously make, or profit 
by, the representation,®'^ since the releasor is pre¬ 
sumed to know the contents of the instruments 
signed by him, and has no right to rely on the rep¬ 
resentations of the other party as to its legal ef- 
fcct.62 These rules have been held not applicable, 
however, where the releasee or his agent induces 
the releasor to rely on his superior knowledge,®® 
or where an illiterate releasor, because of the ab¬ 
sence of persons other than those in the releasee’s 
interest, has to rely on their representations.^® 


c. Special Circumstances 

The question of fraud should be considered In con¬ 
nection with \ny pertinent special circumstances, such as 
inadequacy of consideration, superior advantage on the 
part of the releasee, or the mental and physical condi¬ 
tion of the releasor. 

Various special circumstances involved in the 
giving of releases have been considered in con¬ 
nection with the question of fraud as affecting their 
execution.7i Improvidence is not in itself sufl&dent 
to avoid a release on the ground of fraud.'^^ xhe 
presence of unusual clauses in a release has a ten¬ 
dency to excite suspicion of fraud.^® The absence 
of the releasor’s counsel is a circumstance which 
may be considered in determining whether fraud 
has induced the execution of a release but there 
is no duty on the releasee to notify the releasor to 
employ an attorney or some one competent to give 
him business advice.^5 

Inadequacy of consideration may be so gross or 
shocking that it can be held to be in itself a badge 
of fraud,or it may tend to establish a construc¬ 
tive fraud otherwise it is not sufficient to avoid 
a release on the ground of fraud,^2 but constitutes 
a circumstance which may be considered in connec¬ 
tion with the other facts of the case to determine 
the existence vel non of fraud.*^® Gross inade- 


Mass.—Comstock v. Llngston, 97 N. 
166, 210 Mass. 581. 

59. Minn.—Cox v. Edwards, 139 N. 

W. 1070, 120 Minn, 612. 

53 aJ. p 1222 note 17. 
ea Utah.—^Kelley v. Salt Lake 

Transp. Co., 116 P,2d 383, 100 Utah 
436 

53 C.J. p 1222 note 19. 

61. Utah.—^Kelley v. Salt Lake 

Transp. Co., supra. 

53 C.J. p 1222 note 20. 

62. N.H.—Graham v. Weber, 109 A. 
717, 79 N.H. 393. 

Utah.—^Kelley v. Salt Lake Transp. 
Co., 1X6 P.2d 383, 100 Utah 436. 

63. Utah.—Kelley v. Salt Lake 

Transp. Co., supra. 

53 aJ. p 1222 note 22. 

64. Iowa.—^Kilby v. Charles City 
Western R. Co., 183 N.W. 371, 191 
Iowa 926. 

Utah.—^Kelley v. Salt Lake Transp. 
Co., 116 P.2d 383, 100 Utah 436. 

65. Cal.—^Baviland v. Southern Cali¬ 
fornia Edison Co., 158 P. 328, 172 
Cal. 601. 

63 C.J. p 1222 note 24. 

66 . Cal—Haviland v. Southern Cali¬ 
fornia Edison Co., 158 P. 328, 172 
Cal 601. 

1 T.X—Jackson r. Pennsylvania R. Co., 
54 Ju 532, 69 N.J.Law 79. 

67. Conn.—Chestnut Hill Reservoir 

T. Chase, 14 Conn. 123. 


68. Ind.—Glpe V, Plttsbursrh, etc., R. 
Co., 82 N.B. 471, 41 Ind.App. 156. 

89. U.S.—^Elledgre v. Cornelius, D.C. 

Okl„ 86 PSupp. 766. 

63 C.J. p 1222 note 28. 

B4rbts of ffovenunent employee 
Release of personal injury claim, 
induced by false representation of 
claims adjuster, who was an attor¬ 
ney, that plaintiff because he was 
m government service and entitled 
to free medical attention could re¬ 
cover only for pain and suffering as 
result of injury, could be set aside 
for fraud.—Sainsbury v. Pennsyl¬ 
vania Greyhound Lines, C.A.Md., 188 
F.2d 548. 

7a Ill.—^Indiana, etc., R. Co. v. 
Fowler, 66 N.E. 394, 201 HI. 152. 

71. Bad bargain 

That the bargain is a bad one Is no 
evidence of fraud.—^Rose v. West 
Philadelphia R. Co., 12 A. 78, 9 Pa. 
Gas. 313. 

72. U.S.—^Barker v. Northern Pac. R. 
Co., C.C.MO., 66 F. 460. 

Va.—Chesapeake, etc., R. Co. v. Mos- 
by, 24 S.E. 916, 93 Va. 93. 

73. Pa.—Corpus Juris quoted in 
William Goldstein Co. v. Joseph J. 
& Reynold H. Greenberg, Inc., 42 
A.2d 551, 553, 352 Pa. 259. 

53 C.J. P 1224 note 57. 

74. Wis.—^Russian t, Milwaukee, 
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eta, R. Co., 14 N.W. 452, 56 Wis. 
326. 

53 O.J. P 1234 note 55. 

75. Or.—^Ingrram v. Carlton Lumber 
Co., 162 P. 256, 77 Or. 633. 

53 C.X p 1224 note 56. 

76. Ark.—C. H. Atkinson Paving Co. 
V. Edwards, 96 S.W.2d 954, 192 
Ark. 961—^Missouri Paa Transp. Co. 
V. Robinson, 86 S.W.2d 913, 191 
Ark. 428. 

Colo.—Oman v. Mishler, 22 P.2d 132, 
92 Colo. 476. 

Conn.—Ross v. Koenig, 28 A.2d 876,. 
129 Conn. 403. 

Ky.—^Louisville & N. R. Co. v. Turner, 
162 S.W.2d 219, 290 Ky. 602. 

Utah.—^Kelley v. Salt Lake Transp. 

Co., 116 P.2d 383, 100 Utah 436. 

53 Cjr. p 1223 note 40. 

Adequacy of consideration generally 
see supra $ 19. 

77. Conn.—Ross v. Koenig, 28 A.2d! 

875, 129 Conn. 403. 

Wash.—IRcks v. Jenkins, 123 P. 526, 
68 Wash. 401. 

7a Ark.—Missouri Paa Transp. Co. 
V. Robinson, 86 S.W.2d 913, 191 Ark. 
428. 

Utah.—Kelley v. Salt Lake Transp. 

Co., 116 P.2d 383, 100 Utah 436. 

58 aj. p 1223 note 42. 

79. Conn.—^Ross v. Koenig, 28 A.2d 

876, 129 Conn. 403, 

N.T.—^Thorne v. Columbia Cab Corp., 
3 N.T.S.2d 637, 167 Misa 72, re- 
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quacy may likewise raise a presumption of impo- 

sition.80 

Superior advantage. It has been held that a re¬ 
lease may be avoided if procured under circum¬ 
stances showing such superior advantage on the 
part of the releasee as taints the transaction with 
constructive fraud,^! and that a release obtained by 
taking advantage of the releasor’s ignorance is 
void,but that mere knowledge on the part of 
the releasee of the releasor’s ignorance does not 
make the former guilty of any fraud. 

Mental and physical condition. A release pro¬ 
cured from a releasor with knowledge of his men¬ 
tal incapability,incapacity,®® or incompetency,®® 
or of his bodily and mental incapacity®^ has been 
held fraudulent and avoidable, although the argu¬ 
ments and tactics employed in securing the release 
would not be sufficient to constitute fraud as applied 
to a person possessing his normal mental powers.®® 
It has also been held that mental or physical weak¬ 
ness or suffering will be considered, along with 


other circumstances, in determining whether the 
transaction is tainted with fraud.®® 

§ 28. Duress 

A release given under duress or coercion Is not bind¬ 
ing on the releasor; but there is no duress where the 
releasor has the opportunity of exercising freedom of 
choice as between executing the release and relying on 
his legal rights. 

A release given under duress,®® intimidation, 
oppression,®2 or coercion,®® is invalid and not bind¬ 
ing on the releasor. Restraint, intimidation, or com¬ 
pulsion is sufficient to constitute duress if it induces 
the releasor to perform some act which he is not 
legally bound to do, contrary to his will,®^ and the 
question for determination is as to how the in¬ 
fluence used affected his mind, and as to whether his 
mind and will were controlled.®® Where the re¬ 
leasor has the opportunity of exercising freedom of 
choice as between executing the release and rely¬ 
ing on his legal rights, there is no duress®® or 
coercion.®*^ A release is not necessarily voidable 


versed on other grrounds 5 N.T.S.2d 
775, 168 Mlsc. 255. 

Wis.—Jandrt v. Milwaukee Auto Ins 
Co.. 89 N.W.2d 698, 256 Wis. 618. 
53 C.J. p 1224 note 43. 

Evidence of Inadequacy of considera¬ 
tion as admissible on issue of fraud 
see infra $ 66. 

80. U.S.—^Du Pont de Nemours v. 
Kelly, Va., 252 P. 623, 164 C.C.A. 
489. 

81. Iowa.—Owens v. Norwood-White 
Coal Co., 174 N.W. 851, 188 Iowa 
1092. 

82. Cal.—^Mairo v. Yellow Cab Co., 
281 P. 66, 208 CaL 850. 

Claim agrent’s deoeption. of illiterate 
employee 

Illiterate injured employee, induced 
to si^n release by claim agent's de¬ 
ception, in statingr that employer was 
not liable, may avoid effect thereof. 
—^Union Compress & Warehouse Co. 
V. Shaw, 59 S.W.2d 1021, 187 Ark. 
249. 

83. Tex.—Turner v. Ontiberos, Civ. 
App., 193 S.W. 1089. 

84. Fla.— Corpus Juris cited in 

Putnam Lumber Co. v. Berry, 2 
So.2d 133, 141, 146 Fla. 595. 

53 C.J. p 1224 note 49. 

85. Fla.— Corpus Juris oited in 

Putnam Lumber Co. v. Berry, 2 So. 
2d 133, 141, 146 Fla. 596. 

53 ax p 1224 note 50. 

Mental capacity grenerally see supra 
S 23. 

86. Fla.— Corpus Juris cited in 

Putnam Lumber Co. v. Berry, 2 So. 
2d 133, 141, 146 Fla. 595. 

Ill.—Litchfield, etc., K. Co. v. Shu¬ 
ler. 134 IlLApp. 616. 

87. FUl—C orpus Jtiris cited in 
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Putnam Lumber Co. v. Berry, 2 
So.2d 133, 141, 146 Fla. 595. 

53 C-X p 1224 note 52. 

88. Fl€u—Corpus Juris cited in 
Putnam Lumber Co. v. Berry, 2 So. 
2d 133, 141, 146 Fla. 595. 

Tex.—Smith v. Atchison, etc., R. Co., 
Com.App., 232 S.W. 290. 

89. Iowa.—Owens v. Norwood-White 
Coal Co., 174 N.W. 861, 188 Iowa 
1092. 

Md.—Corpus Juris dted in Blinder v. 
Monaghan, 18S A. 31, 39, 171 Md. 
77. 

Fain and diock 

Release for personal injuries was 
void, where obtained by misrepresen¬ 
tations to Injured woman by her hus¬ 
band that release was for payment of 
expenses, and where woman was suf¬ 
fering* from pain and shock and was 
under effect of sedatives.—^Moses v. 
Carver, 298 N.T.S. 378. 164 Mlsc. 204. 
affirmed 6 N.T.S.2d 783, 254 App.Div. 
402, appeal denied 17 N.E.2d 684, 279 
N.T. 812. 

9a Cal.—Chaxleville v. Metropolitan 
Trust Co. of California, 29 P.2d 
241, 136 Cal.App. 349. 

Mo.—State ex rel. Order of (United 
Commercial Travelers of America 
V. Shain, 98 S.W.2d 597, 339 Mo. 
903. 

S.L.—^Erck V, Bachand, 10 N.W.2d 
518, 69 S.D. 330. 

Tenn.—Wright v. Fischer, 148 S.W. 

2d 49, 24 Tenn.App. 650. 

53 C.X p 1225 note 72. 

Voidable, not void 
U.S.—Schoeler v. Roth, D.C.N.T.. 61 
F.Supp. 518. 

9L Okl.—Enid Electric, etc., Co. v. 
Decker, 128 P. 70S, 36 Okl. 367. 
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92. Cal.—Charleville v. Metropoli¬ 
tan Trust Co. of California, 29 P. 
2d 241, 136 CaI.App. 349. 

93. Mass.—^Wax v. McGrath, 151 N. 
E. 317, 255 Mass. 340. 

Tex.—Southern Tract. Co. v. Rogan, 
Civ.App., 199 S.W. 1185. 

94. Tex.—S. H. Kress & Co. v. 
Rust, Civ«A.pp., 97 S.W.2d 997, af¬ 
firmed 120 S.W.2d 425, 132 Tex. 89. 

Threat of stepfather’s discharge 
A release executed by Injured em¬ 
ployee after being told by represen¬ 
tative of employer that if he did not 
accept settlement offer his stepfa¬ 
ther, on whose earnings employee's 
entire family was wholly dependent, 
would be discharged and every in¬ 
fluence exerted to prevent his re¬ 
employment in any similar business, 
was executed as result of duress or 
coercion.—^Perkins Oil Co. of Dela¬ 
ware V. Fitzgerald, 121 S.W.2d 877, 
197 Ark. 14. 

95. Tex.—S. H. Kress & Co. v. Rust. 
Civ.App., 97 S.W.2d 997, affirmed 
120 S.W.2d 425, 132 Tex. 89. 

99. m.—^Bonney v. Bonney, 86 N.B. 
1048, 237 Ill. 462. 

Tex.—Kansas City, etc., R. Co. v. 

Graham, Civ.App., 146 S.W, 632. 
Duress held not shown 
UjS.—^M cKenzie-Hague Co. v. Carbide 
& Carbon Chemicals Corporation, 
C.C.A.Mlnn., 73 IP.2d 78 —SL B. Nel¬ 
son Const Co. V. XT. S., 91 CtCl. 
476. 

97. Mass.—Willett v. Herrick, 155 
N.E. 589, 596, 258 Mass. 585, cer¬ 
tiorari denied 48 S.Ct 83, 276 U.S. 
545, 72 L.Ed. 417. 

53 ax p 1225 note 76. . » 
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because given under restraint, but to have this 
effect the restraint must have been illegal;^* thus, 
the enforcement of a legal right by legal means, 
as by bringing suit on claims,^ is not duress. Where 
the parties are not on an equal footing, but one of 
them is in a position to dictate, a release obtained 
by threats of injury to, or withholding of, property 
of the releasor may be invalidated for duress.^ 

The detention, under arrest by legal process, of 
the releasor is ordinarily no objection to the validity 
of the release but a release executed during an 
illegal imprisonment is void for duress;^ and ar¬ 
rest and imprisonment under regular and legal 
process, sued out falsely, maliciously, and without 
iprobable cause, constitute such duress as will avoid 
a release.® A release executed after bail had been 
given, and against the advice of counsel, and when 
a trial was open to the releasor, has been held 
valid as a free and voluntary act® Mere threats 
of criminal prosecution do not constitute duress 
where there is no reasonable sense of impending 
danger;*^ but it has been held that threats of im¬ 
prisonment sufficient in severity to overcome the 
mind of the releasor and subject his will to that 
of the releasee will avoid the instrument.® Personal 
violence or force or reasonable apprehensions of 
personal violence may constitute duress.® 

Need of money on the part of the releasor does 
not in itself show duress,^® Pain does not in itself 
show duress.ii 

§ 29. -Necessitous Circumstances 

The releasor's necessitous circumstances will not 
alone Invalidate a release. 


The distressed financial circumstances of the re¬ 
leasor will not alone suffice to avoid a release.^® 

§ 30. -Undue Influence 

A release obtained by undue Influence may be avoid¬ 
ed, particularly where a confidential or fiduciary re¬ 
lationship existed between the parties; but mere pain 
or need of money does not amount to undue influence. 

A release may be avoided if obtained by undue in¬ 
fluence.^® In order to constitute undue influence 
the will of the releasor must be so overborne that 
voluntary action on his part is prevented.!^ It has 
been held that the undue influence, to invalidate 
the release, must have been exercised to benefit the 
releasee or to wrong the releasor in the former’s 
interest,15 and that the act of procuring a release 
by undue influence at least imports a constructive 
fraud.i5 A statute providing for the relief of a 
person from his contract on the ground of undue 
influence, where an unfair advantage is taken of 
his weakness of mind or of his necessities or dis¬ 
tress, has been applied to relieve a releasor.i^ The 
need of moneyi® or the existence of pain does not 
amount to undue influence.1® 

Confidential or fiduciary relationship. The duty 
of a person occupying a confidential or fiduciary re¬ 
lationship to exercise the utmost fairness and good 
faith in all dealings with his beneficiary extends to 
the obtaining of a release from the beneficiary;®® 
and, where such a relationship exists between the 
parties, a release executed in the absence of the 
exercise of that degree of good faith will be 
avoided.®! 


98- U.S.—Kelsey v. Hobby, S.C., 16 
Pet. 269, 10 Ii.Ed. 961. 

53 C.J. p 1225 note 77. 

99- Mass.—-Willett v. Herrick, 165 

K. E. 589, 258 Mass. 585, certiorari 
denied 48 S.Ct. 83, 275 U.S. 545, 72 

L. Ed. 417. 

1 . Mass.—Willett v. Herrick, supra. 
53 C.J. p 1225 note 79. 

2 . Colo.—Wheelock Bros. v. Bankers 
Warehouse Co., 171 P.2d 405, 115 
Colo. 197, 168 A.L..R. 939. 

N.T.—^People, by Van Schaick, v. 
Hew York Title & Mortgage Co., 
270 H.Y.S. 26, 150 Misc. 239. 

53 C.J. P 1225 note 80. 

3- U.S.—-Kelsey v. Hobby, S.C., 16 
Pet. 269, 10 LJEld. 961. 

53 C.J. p 1226 note 81. 

4. U.S.—Hams v. Liouisville, etc., R. 

Co., C.C.Tenn., 36 F. 116. 

53 ax P 1226 note 82. 

Maaso—Watkins v. Baird, 6 Mass. 
19^ 4,Am.P. 170i 

tt, N.Y.—Stono V. Welller, 28 N.B. 

m ir.T. 6CS, « sqtjl SBe. 


7. Me.—DufCy v. Metropolitan Ldfe 
Ins. Co., 47 A. 905, 94 Me. 414. 

8. Mont.—-Williams v. Thomas, 194 
P. 500, 58 Mont. 576. 

9- U.S,—Mitchell V. Pratt, C-CMd., 
17 P.CasJ7o.9,668, Taney 448. 

Mo.—^McCoy V. James T. McMahon 
Constr. Co., 216 S.W. 770. 

10. Mich.—Gill V. S. H. B. Corp., 34 
N.W,2d 626, 322 Mich. 700, 7 A.L.R. 
2d 252—Norton v. Michigan State 
Highway Dept, 24 N.W,2d 182, 316 
Mich. 313. 

53 C.J. p 1226 note 88. 

Necessitous circumstances generally 
see infra § 29. 

11. U.S.—The Adonis, CCJLPa., 38 
P.2d 743. 

12. U.S.—The Adonis, aCULPsu, 88 
F.2d 743. 

53 C.J. p 1226 note 90. 

Need of money as showing duress 
see supra S 28. 

13. Cal.—Charleville v. Metropoli¬ 
tan Trust Co. of California, 29 P. 
2d 241, 136 CalJlpp. 849. 
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Fla.—Florida Power & Light Co. v. 

Horn, 131 So. 219, 100 Fla. 1339. 

53 C.J. p 1226 note 92. 

14. Pa.—re Rockey, 26 A. 656, 
155 Pa. 453. 

53 C.J. p 1226 note 93. 

15. HL—Carroll v. People, 13 Ill. 
App. 206. 

16. Mass.—Costello v. Hayes, 144 N. 

E. 368, 249 Mass. 349. 

17. Cal.—Carr v. Sacramento Clay 
Products Co., 170 P. 446, 35 CaJ. 
App. 439. 

53 C.J. p 1226 note 96. 

18. U.S.—The Adonis, aC.A.Pa., 38 

F. 2d 743. 

Necessitous ctrcumstances generally 
see supra S 29. 

19. U.B.—The Adonis, supra. 

20. Utah.—Viallet v. Consolidated 
JEL, etc., Co., 84 P. 496, 80 Utah 
260, 5 L.RJ^.,N.S., 663. 

53 aj. p 1226 notes 98, 99. 

21. U.S.—Riggs V. Gillespie, W.Va., 
241 F. 311, 164 aC.A. 191, certio- 
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§ 31. Illegality 

A release which Is Illegal, either because of the 
consideration therefor or the object sought to be accom¬ 
plished thereby, will not be enforced. 

An illegal release is void and will not be en¬ 
forced ;22 and even if the release is under seal a 
court of law is not bound thereby where it is so 
much a part of an illegal transaction as to be void 
in its inception.23 The illegality may exist in the 
matter of consideration as expressed in the release 
or in the object sought to be accomplished there- 
by.24 Thus, a release from a legal obligation based 
on an illegal consideration will not have the effect 
of discharging the obligation.25 An agreement to 
release a person from liability to the releasor for 
the releasee’s future misconduct is illegal.^® 

§ 32. Ratification, Repudiation, and Waiver 
or Estoppel 

A releasor may be precluded, by reason of ratifica¬ 
tion, waiver, estoppel, or the like, from attacking the 


validity of a release. Ratification may be effected either 
by express words or unequivocal acts, and is generally 
held to result from his acceptance and retention of the 
consideration after the removal of his disability or the 
discovery of the invalidating facts. 

A voidable release may be ratified or confirmed by 
the statements or acts of the releasor.27 Likewise, 
a releasor may be precluded by estoppel^® or 
waiver29 from attacking the validity of his release; 
but one who relies on a release as estopping the 
releasor must have knowm of, and relied on, the 
release.2<> The doctrine of ratification has been ap¬ 
plied alike to releases voidable for temporary mental 
incapacity,21 mistake,®^ fraud or misrepresenta¬ 
tion,22 and duress.24 However, a release which is 
illegal and affected with a public interest is not sub¬ 
ject to individual ratification,25 and is not ratified 
even though the avails are retained.® 5 

Ratification may be effected either by express 
words or unequivocal acts,27 and execution of a 
new release may constitute a ratification of an 


rarl denied 37 S.CL 744, 244 U.S. 
668, 61 Ii.Ed. 1375. 

53 C.J. p 1227 note 1. 

22. tr.S.—Raytheon Mfg. Co. v. Ra¬ 
dio Corporation of America, C.C.A. 
Mass., 76 F.2d 943, affirmed 56 S. 
Ct 297, 296 U.S. 469, 80 L.Bd. 327, 
followed In, C.C.A., Bemlngr v. 
Louisville & N. !R. Co., 92 F.2d 997. 

N.H.—Commonwealth v. Manchester 
Amusement Co., Ill A. 889, 79 N. 
H. 450. 

xrecesfldty of establlshixifir illeffality 
A release given on partial payment 
of a milk bill will not be set aaide 
as violative of milk control law on 
the theory that it, in effect, granted 
a discount or rebate. In the absence 
of specific proof t^t the account 
involved was one arising from trans¬ 
actions under the jurisdiction of the 
milk control board and that it was 
computed at prices fixed by the 
board.—Rutz v. Hoffower, 89 Fa.Dlst. 
& Co. 47. 

23. U.S.—Radio Corporation of 
America v. Raytheon Mfg. Co., 
Maas., 66 S.Ct. 297, 296 U.S. 459, 
80 L.Eld. 327—Westmoreland As¬ 
bestos Co. V. Johns-Manville Corp., 
D.C.N.T., 39 F.Supp. 117. 

24. Ky.—Best v. Higginbotham, 7 
B.Mon. 124. 

N.BC.—Commonwealth v. Manchester 
Amusement Co., Ill A. 839, 79 N. 
H. 450. 

53 CJ. p 1239 note 42. 

Cknnpensatioxt paid under illegal 
agreeuedt 

General release given to an ad¬ 
viser wcjuld not preclude releasor 
from recovering compensation i>aid 
to 'adviser pursuant to illegal agree- 
me'iit fbr furnishing legal services.— 


Cagliardl v. Hoffman, 284 N.Y.S. 81. 
246 App.Div. 753. 

Beleases held not illegal 

(1) A release of pension commis¬ 
sion from further liability to widow 
for pension, on settlement of her 
claim for pension moneys due when 
she brought suit therefor In consid¬ 
eration of sum p^aid her, was not void 
as against public policy.—McfKenna 
V. Montclair Police and Firemen's 
Pension Commission, 1 A.2d 756, 121 
N.J.Law 206. 

(2) A bonus agreement, whereby 
employees agreed to releaae their 
claims for withheld wages and to 
look solely to future net earnings of 
employer, cuid employer figreed to 
set aside a portion of his net earn¬ 
ings for payment of withheld wages, 
which agreement was entered into to 
avoid salary reductions and lay-offs, 
was not Invalid as violating statutes 
providing for time and manner of 
pa 3 nnent of wages to employees.— 
Home Equipment Co. v. Gorham, 83 
HJB2.2d 99, 218 Ind. 454. 

25. Hy.—^Best v. Higginbotham, 7 
B.Mon. 124. 

26^ N,H.—Commonwealth v. Man¬ 
chester Amusement Co., Ill A. 
839, 79 N.H. 450. 

27. Ark.—Minton v. HAll, 234 S.W. 
2d 515. 

N.C.—Salmon v. Wyatt, 16 S.E.2d 
273, 219 H.C. 822—Presnell v. Lin¬ 
er, 10 S.E.2d 639, 218 N.C. 152. 
S.C—Wilson V. Muehlberger, 163 S. 

E. 126, 166 S.a 187. 

63 C. J. p 1227 note 5. 

28. Cal*.—Nelson v. Nelson, 20 P.2d 
995, 131 CalJLpp. 126. 
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Tacts held not to estabHgh estopp^ 
Cal.—Gajanich v. Gregory, 8 P.2d 
389, 116 CalJLpp. 622. 

D.C.—McHugh V. Duane, Mun.App., 
53 A.2d 282. 

Ky.—^Hooks v. Cornett Lewis Coal 
Co., 86 S.W.2d 697, 260 Ky. 778. 
N.J.—^Hamburger v, Paterson Tallow 
Co., 6 A.2d 487, 122 N.J.Law 467. 

29. CaJ.—Eustace v. Lsrnch, 111 P. 
2d 372, 43 CaLiApp.2d 486. 

30. Vt.—Jenness v. Simpson, 78 A. 
886 , 84 Vt 127. 

Change of position 
Where general contractor by firaud 
secured release from subcontractor, 
but surety on general contractor’s 
bond did not change his position, 
subcontractor was not estopped by 
execution of release to recover from 
surety.—John N. Price & Sons v. 
Maryland Cas. Co., D.C.N.J., 50 F. 
Supp. 819. 

31. Pa.—Walker v. Harbison, 128 A- 
732, 283 Pa. 111. 

53 C.J. p 1227 note 8. 

32. CaJ.—Union Pac. R. Co. ▼. Zim¬ 
mer, 197 P.2d 363, 87 Cal.App.2d 
524. 

53 C.J. p 1227 note 9. 

33. 'Ark.—St. Louis-San Francisco 
Ry. Co. V, Hall, 32 S.W.2d 440, 182 
Ark. 476. 

63 C.J. p 1227 note 10. 

84. N.T.—Cammarata v. Pennsylva¬ 
nia Coal Co., 86 N.Y.S. 787. 

Vt.—^Brainard v. Van Dyke, 46 A. 
768. 71 Vt. 869. 

a®, vt—Jeiiness v. Simpson, 78 A. 
886 , 84 Vt 127. 

36. Vt—Jenness v. Simpson, bUpra. 

37. Ky.—Toppass v, Perklna* Adnf^ 

1 104 S.W.2d 428, 268 Ky. Igf* 
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§ 32 

earlier release.^* However, the statements or acts 
must be such as show conclusively an intention to 
ratify.3^ It has been said that an extreme case is 
required before the application of the rule of rati¬ 
fication will be inferred from conduct,^® and that 
one should not be held to have adopted a release 
procured by fraud in the absence of an unequivocal 
act giving rise to the inference of an intent to 
ratify^i or unless reasonable minds would say that 
he was guilty of conduct tending to show an in¬ 
tention to do so>^ The fundamental test of ratifica¬ 
tion by conduct, it has been said, is whether the re¬ 
leasor, with full knowledge of the material facts 
entitling him to rescind, has engaged in some un¬ 
equivocal conduct giving rise to a reasonable in¬ 
ference that he intended the conduct to amount to 
a ratification."*^ 

In order to be held to have ratified, the releasor 
must or should have had knowledge of the material 
facts and circumstances but no new considera¬ 
tion is necessary.*5 There can be no binding ratifica¬ 
tion as long as the releasor is subject to the disabili¬ 
ties or impositions which made the contract voida¬ 
ble.*® As discussed infra § 40, a voidable release is 
ordinarily valid and binding until rescinded, or re¬ 


pudiated, or its cancellation obtained by the relea¬ 
sor; and, while mere delay in rescinding does not 
take away the right to do so,*7 in order to repudiate, 
rescind, or disaffirm, the releasor must act with rea¬ 
sonable diligence to ascertain the facts,*® and, after 
the removal of his original disability, or after he 
discovers, or should have discovered the facts in¬ 
validating the release, must, as variously stated, act 
promptly,*® as soon as practicable,®® as soon as he 
reasonably can,®i with reasonable®® or due®® dili¬ 
gence, or within a reasonable time,®* else he will be 
held to have ratified the release. 

Ratification cures the invalidity, and gives the 
release the same force and effect as if executed 
without the circumstances which rendered it void¬ 
able;®® and when once a release has been affirmed 
it cannot afterward be disaffirmed.®® 

Acceptance and retention of consideration or 
benefits. The acceptance or retention by the re¬ 
leasor of the consideration given for, or other bene¬ 
fits under, the release, after the removal of his 
disability or after the discovery by him of the facts 
which he claims invalidate the release, operates as 
a ratification of the release,®^ at least where the 


38. TJ.S.—Shirley v. Oregon Lumber 
Co., D.C.Or., 56 P.Supp. 341. 

Ark.—Toland v. Uvalde Const Co., 
127 S.W.2d S14, 198 Ark. 172. 

39. Mo.—Smallwood v. St. Louis- 
San Prancisco R, Co., 263 S.W. 
650, 217 MoApp. 208. 

53 C.J. p 1227 note 
Szpress xatifioatioxL not shown 
Injured employee’s execution of 
an affidavit with respect to the exe¬ 
cution of a release negating the 
existence of fraud in reaching settle¬ 
ment did not constitute an express 
ratification of the release so as to 
preclude a seasonable rescission.— 
Union Pac. R. Co. v. Zimmer, 197 P. 
2d 363, 87 CalA.pp.2d 524. 

40. Ky.—Toppass v. Pei'kms’ Adm'x, 
104 S.W.2d 423, 268 Ky. 186. 

41. Ky,—^Toppass v. Perkins' Adm’x, 
supra. 

48. Ky,—^Toppass v. Perkins’ Adm’x, 
supra. 

43. Cal.—Union Pac. R. Co. v. Zim¬ 
mer, 197 P.2d 363, 87 CalApp.2d 
524. 

44. IIL—^McDazilels v. Terminal R. 
Ass’n of St Louis, 23 N.E.2d 785, 
802 111.APP. 332. 

53 aJ. p 1227 note 12. 

45. Pa.—Gibson v. Western New 
York, etc., R. Co., 30 A. 308, 164 
Tm. 44 Am.S.R. 586. 

4B. /Tex.—Southern Tract Co. v. Ro- 
gacw^ CivApPs 199 S.W. 1136. 


47. Colo.—Colorado Springs, eta, R. 
Co. V. Huntling, 181 P. 129, 66 Colo. 
515. 

53 C J. p 1228 note 16. 

48- Ky.—^Toppass v. Perldns’ Adm’x, 
104 S.W.2d 423, 268 Ky. 186. 

53 C.J. p 1228 note 17. 

49. U.S —Schoeler v. Roth, D.C.N.T., 
51 F.Supp. 618. j 

Ky .—^Toppass v. Perkins’ Adm’x, 104 
S.W.2d 423, 268 Ky. 186. 

53 C.J. p 1228 note 18. 

5Q. Mich.—^Lewless v. Detroit etc., 
R. Co.. 32 N.W. 790, 66 Mich. 292. 
5L Ala—^Beatty v. Palmer, 71 So. 
422, 196 Ala 67. 

52. Ark.—St Louis-San Prancisco 
Ry. Co, v. HaJl. 32 S.W.2d 440, 182 
Ark. 476. 

53 C.J, p 1228 note 21. 

53- Ark.—Newsum Auto Tire Vul¬ 
canizing Co. V. Shoemaker, 294 S. 
W, 11. 173 Ark. 872. 

53 C.J. p 1228 note 22. 

54. Ala—Gilbert v. Wilson, 188 So. 
260, 237 Ala 645. 

Colo.—Goff V. Boma Inv. Co., 181 P. 

2d 459, 116 Colo. 359. 

53 C.J. p 1228 note 23. 

ZUectioiL to affirm or disaffirm 

One executing release while men¬ 
tally incapacitated owes duty to 
elect within reasonable time after 
recovering his usual mental condi¬ 
tion, to affirm or disaffirm release.— 
Carey v. Levy, 45 N.W.2d 852, 329 
Mich. 468. 


Periods held too lonir 
U.S.—Jack Mann Chevrolet Co. v. 
Associates Inv. Co., C.C.A.Mich., 
125 P.2d 77S. 

53 C.J. p 1228 notes IS [a], 22 [a]. 

55. N.T.—Goldsmith v. National 
Container Corporation, 27 N.T.S.2d 
887, 262 App.Div. 772, reversed on 
other grounds 40 N.E.2d 242, 287 
N.Y. 438. 

53 C.J. p 1227 note 6, p 1228 note 26. 

56. U.S.—Chicago, - etc., R. Co. v. 
Pierce, Ill., 64 F. 293, 296, 12 C.CJL 
110 . 

53 C.J. p 1228 note 26. 

57. U.S.—^Reinhardt v. Weyerhaeuser 
Timber Co., C.C.A.Or., 144 P.2d 278 
—^Merwin v. New York, N. H. & H. 

R. Co., C.CJLN.Y.. 62 P.2d 803. 
Ark.—Minton v. Hall, 234 S.W.2d 

515. 

Cal.—^Eustace v. Dechter, 128 F.2d 
367, 63 Cal.App.2d 726—^Eustace v. 
Lynch, 111 P.2d 372, 43 CalApp.2d 
486. 

Mo.—Nelson v. Kansas City Public 
■Service Co., App., 30 S.W.2d 1044. 
N.C.—^Presnell v. Liner, 10 SJ5i.2d 
639, 218 N.C. 162. 

Tex.—^Texas & P. Ry. Co. v. Poe, 115 

S. W.2d 591, 131 Tex. 837. 

53 C.J. p 1228 note SL 

Warning to injured employee by 
hospital companions that employee 
had been overreaxihed when he signed 
paper which he stated he thought 
was a receipt would not Justify ai>- 
plylng rule that continuing to'accept 
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retention is for an unreasonable time after such 
removal or discovery,58 there being authority to 
the effect that retention for a reasonable time is 
not conclusive of ratification,^9 particularly where 
the acceptance is by advice of counsel.®® The ac¬ 
ceptance of benefits may by previous agreement of 
the parties operate as a release of a cause of action 
accruing in the interim to the releasor thus, the 
acceptance of benefits from the employer’s relief 
department may of itself, by previous contract by 
the employee with his employer or the relief associa¬ 
tion, operate as a discharge of his claim for in¬ 
juries received through the employer’s negligence.®^ 

Acceptance and retention of consideration or 
benefits, without knowledge on the part of the re¬ 
leasor of the material facts and circumstances in 
connection with the release, do not operate as a 
ratification;®® nor do the use of money after re¬ 
scission and the refusal of the releasee to accept 
a return of the money so operate ;®4 nor does the 
retention of money under circumstances where the 
return of the consideration is held not required 


for the maintenance of a suit by the releasor.®® 
Where the amount called for by the release is not 
represented to the releasor to be a final settlement, 
his act in collecting such amount at a subsequent 
time cannot be given any greater significance than 
his act in signing the original release.®® An oral 
condition on which a release has been executed is 
not necessarily waived by the acceptance of benefits 
under an agreement which constitutes a separate 
transaction.®^ 

§ 33. Remedies 

An invalid release may be attacked by appropriate 
proceedings at law or in equity. 

Relief from the effect of a release or a covenant 
not to sue may be granted at law in some juris¬ 
dictions,®® or sometimes in equity;®® but whether 
granted at law or in equity, the relief is based on 
equitable principles.^® Where a release is avoid¬ 
able, it is sometimes proper for the releasor to 
proceed by suing on the original cause of action.'^i 
Thus, where the releasor has effectively repudiated 


benefits of a^eexnent after knowl- 
edge of its having been obtained by 
fraud is ground for estoppel to claim 
that agreement is invalid-—^Fisher v. 
Ochoco Lumber Co., 172 P.2d 298, 179 
Or. 624. 

58. U.S.—^Komer v. Shipley, C.CJL 
Fla., 154 F.2d 861. 

Cal.—^Union Pac. R. Co. v. Zimmer, 
197 P.2d 363, 87 Cal-App 2d 624. 
Hiss.—Whittington v. H. T. Cottam 
Co.. 130 So. 746, 158 Miss. 847. 76 
A.L.R. 332, 

53 C.J. p 1229 note 32, 

59. U.S.—Romer v. Shipley, C.CA. 
Fla,, 154 F.2d 861. 

53 CJ. p 1229 note 33. 

Prompt tender after legal advice 
Where plaintiff executed a release 
while suffering amnesia following 
accident and thereafter plaintiff con¬ 
sulted three attorneys in an effort to 
negotiate a settlement, and on being 
advised by third attorney of neces¬ 
sity to refund amount paid him in 
settlement of case, plaintiff promptly 
made tender which he kept good, 
time elapsing from plaintiffs recov- 
>«ry from amnesia until tender of re¬ 
fund did not constitute a ratification 
•of release.—Shipley v. Eomer, D.C. 
Fla., 60 F.Supp. 561, affirmed, C.CAu, 
154 P.2d 861. 

00. Minn.—^Haki v. St. Luke’s Hos¬ 
pital Assoc., 142 N.W. 705, 122 
Minn. 444. 

-61. U.S.—Martin v. Baltimore, etc., 
R. Co., W.Ta., 41 P. 125, error dis¬ 
missed 14 S.Ct 533, 151 UJS. 673, 
88 L.Hd. 311. 

S3 C.J. p 1229 note 39. 

U.S.—Drobney v, Lukens Iron, 


etc., Co., N.T., 204 P. 11, 122 C.C.A. 
325. 

53 C.J. p 1229 note 39. 

63. Okl.—K. C. Motor Co. v. Miller, 
90 P.2d 433. 185 Okl. 84. 

53 C.J. p 1229 note 35. 

64. Mich.—Michigan Cent. R. Co. v. 
Dunham, 30 Mich. 128. 

65. Ark.—Missouri Pac. R. Co. v. 
Elvins, 4 S.W.2d 528, 176 Ark. 737. 

Restoration of consideration as con¬ 
dition precedent to avoidance of 
release see infra 5 37. 

63. Wash.—^Myers v.* Weyerhaeuser, 
85 P.2d 1091, 197 Wash. 407. 
indication of fnrther snbstaatial 
payment 

Injured employee did not ratify 
release for Injuries which subse¬ 
quently turned out to be permanent 
by spending the proceeds of the set¬ 
tlement, where there was uncertainty 
in employee’s mind as to his ultimate 
recovery due to statements of exam¬ 
ining physicians, and employer’s su¬ 
perintendent had indicated a further 
substantial payment to the employee 
would be recommended.—Union Pac. 
R. Co. V. Zimmer, 197 P.2d 363, 87 
CaLAPP.2d 524. 

67. Tex.—Baker v. Baker, 183 S.W. 
2d 724, 143 Tex. 191. 

68. Iowa.—Jordan v, Brady Trans¬ 
fer & storage Co., 284 N.W. 73, 226 
Iowa 187. 

Ky.—^EDaaelwood v. Woodward, 126 S. 

W.2d 857, 277 Ky. 447. 

Invalidity as defense to plea of re¬ 
lease see infra $ 35. 

39. Tenn.—^Pearson v. Mutual Life 
Ins. Co. of New York, 68 S,W.2d 
963, 17 TennApp. 503. 
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Knowledge of olxaracter of instru¬ 
ment 

If railroad employee understood 
character of instrument executed by 
him releasing all claims against rail¬ 
road for his injuries and knowingly 
received consideration for release, ef¬ 
fect of release could be avoided only 
by a separate proceeding in equity 
and not in action under Federal Em¬ 
ployers’ Liability Act, but if em¬ 
ployee did not know character of in¬ 
strument and was made to believe 
that he was merely signing applica¬ 
tion for a job, it did not operate as 
a release, and he could maintain an 
action under the act—Johnson v. El¬ 
gin, J. & E. Ry. Co., 87 NJS1.2d 667, 
338 IlLApp. 316. 

70. Iowa—Jordan v. Brady Transfer 
& Storage Co., 284 N.W. 73, 226 
Iowa 137. 

Plea of release in admiralty 

If a release is pleaded m defense 
against a libel in admiralty on a mar¬ 
itime contract, admiralty court may 
disallow such defense where, under 
circumstances, libellant would be en¬ 
titled to relief by way of rescission 
of release under accepted equitable 
principles.—^United Fruit Co. v. U. S., 
C.A.Mass., 186 F.2d 890. 

71. HL—Hoppe V. Yellow Cab Co., 63 
N.E2d 140, 326 IllApp. 598. 

N.Y.—^Bard-Parker Co. v. Dictograph 
Products Co., 17 N.T.S.2d. 688, 258 
App.Div. 638. 

Bevival of claim against all tort¬ 
feasors 

After rescission of release, the 
claim against all the tort-feasors re¬ 
vives.—Wright V. Fischer, 148 S.W. 
2d 49, 24 TennApp. 650. 
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the release for sufficient reasons and has offered 
without qualification to return the consideration re¬ 
ceived, which offer has been rejected, there is a 
legal rescission which reinvests him with the rights 
he possessed before the release was executed 
and where the releasee has repudiated a settlement, 
the releasor is at liberty to accept the repudiation 
and sue on his original cause of action, without be¬ 
ing limited to the balance remaining unpaid on the 
alleged contract of settlements^ The matter of 
setting aside the release has been said to be ancil¬ 
lary, and subservient and secondary to the main ac¬ 
tions^ 

The fact that a release of defendant and his serv¬ 
ant was procured by fraud of the defendant may 
be shown without joining the servant as a party 
to the actions^ A release of liability for tort*^® 
or contract'^'^ may be attacked collaterally. 

§ 34. -Affirming Release and Suing for 

Damages 

A defrauded releasor may affirm the release and sue 
for damages for the fraud, without returning or offering 
to return the consideration for the release. 

A defrauded releasor is not limited to his action 
to set aside the release, but he may affirm it and 
sue for damages for the fraud and such a suit 
may be brought without returning or offering to 
return the consideration for the release,*^® It has 
been held that a releasor, induced to accept notes 


of a third party as consideration for the release by 
the false representation of the releasee that the 
maker could pay them, cannot sue the releasee on 
the original cause of action, but only for the 
fraud.*<> 

§ 35 . -Invalidity as Defense to Plea of 

Release 

Fraud touching the execution of a release and fta 
existence as a legal instrument may be availed of as a 
defense to a plea of release in an action at law on the 
released claim, without prior recourse to equity for can¬ 
cellation; but there Is some conflict as to the necessity 
of a resort to equity to reach fraud as to collateral mat¬ 
ters other than the execution of the release. 

It has been broadly held that if a void release is 
•pleaded as a bar to an action at law, the facts that 
make it void may be pleaded in reply, while if the 
release is onl 3 ' voidable, plaintiff must, in order to 
maintain his action, first obtain its rescission or 
cancellation.^! The modem authorities unanimous¬ 
ly allow fraud or misrepresentation touching the 
execution of a release, whether sealed or unsealed, 
and its existence as a legal instrument, to be availed 
of as a defense to a plea of release in an action 
at law on the claim released, \vdthout recourse 
to equity for cancellation or rescission.82 In ju¬ 
risdictions which have adopted systems of proce¬ 
dure under which equitable defenses are permitted 
in actions at law, fraud or misrepresentation as to 
the consideration or other collateral matters, other 


Belease improperly filled out 
Where Injured plaintiff affixed his 
signature to a release which was 
filled out subsequently in a manner 
which did not provide for payment 
for Injuries as allegedly agreed on, 
plaintiff was Justified in Ignoring the 
release and suing in trespajss on his 
original cause of action for injuries. 
—Lucas V. Gibson, 19 A.2d 395, 341 
Pa. 427. 

Bight to rescind not sole remedy 
Refusal of defendant, based on al¬ 
leged release signed by plaintiff, to 
pay anything on plaintifTs damage 
claim was held not to confine plain- 
tifTs rights to right to rescind re¬ 
lease, where plaintiff sufficiently al¬ 
leged that release eliminated doctrine 
of rescission.—Gattis v. Louisville & 
N. R. Co., 186 S.E. IZO, 182 Ga. 686. 

72. N.Y.—Bard-Parker Co. v. Dicto¬ 
graph Products Co., 17 K'.Y.S.2d 
588, 258 App.Dlv. 63$. 

73. N.J.—Paul V. Flannery, 26 A.2d 

553, 128 N.XLaw 438. 

74, Wis.—Granger v. Chicago, M. & 
St P. Ry. Co,, 216 N.W. 676, 194 
Wis. 5L 

75, t^.M.—^Downer v. Southern Un- 
Jion Gas Co, 268 P.2d 815, 53 N.M. 

554, 


76. S.C.—Galphin v. Pioneer Life 
Ins. Co., 154 S.B. 855, 167 S.C. 469. 

77. S.C.—Galphin v. Pioneer Life 
Ins. Co., supra. 

78. U.S.—Corpus JtiriB quoted in 
Pacific Mut Life Ins. Co. of Cali¬ 
fornia V. Rhame, D.C.S.C., 32 F. 
Supp. 59, 65. 

Ala.—Corpus JtudM cited iu Mutual 
Savings Life Ins. Co. v. Osborne, 
15 So.2d 713, 718, 245 Ala. 15. 

53 C.J. P 1229 note 40. 

79. AIcl—C orpus Juris dted in 

Mutual Savings Life Ins. Co. v. Os¬ 
borne. 16 So.2d 713, 718, 245 Ala. 15. 

Ind.—Southern R. Co. v, Jaynes, 140 
N.B. 556, 86 Ind.App. 451. 

53 C.J. p 1229 note 41. 

Necessity of returning or tendering 
consideration where release is at¬ 
tacked see infra § 37. 

80. Tex—Galveston, etc., R. Co. v. 
Walker, 219 S.W. 815, 110 Tex 286. 

53 C.J. p 1230 note 42. 

8L Ohio.—^Flynn v. Shaxon Steel 
Corp., 60 N.B.2d 319, 142 Ohio St. 
145. 

53 O.J. p 1230 note 43. 

Voidable release as binding until re¬ 
pudiated see infra § 40. 

82. UJS.—Panama Agencies Co. v. 
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Franco, C.C.A.Canal Zone, 111 F.2d 
263—^Raytheon Mfg. Co. v. Radio 
Corporation of America, C.C.A. 
Mass., 76 F.2d 943, affirmed 56 S. 
Ct 297, 296 U.S. 459, 80 L.Bd. 327, 
followed in, C.C.A., Berning v. Lou¬ 
isville & N. R Co., 92 F.2d 997— 
Patterson v. Cincinnati, N. O. & T. 
P. Ry. Co.. D.C.Ky., 5 F.Supp. 596— 
Peterson v. A. Guthrie & Co., D.C. 
Wash., 3 F.Supp. 186. 

N.J.—^Victor Talking Mach. Co. v. 
Caubre, 169 A. 669, 115 N.J,Bq. 174, 
affirmed 174 A. 525, 116 N.J.Bq. 592. 
Or.—^Parker v. Norton, 21 P.2d 790, 
143 Or. 166. 

53 C.J. p 1230 note 44. 

Zssne of Itaud in pxoonzlng posses- 
slou of alleged release is triable by 
court of law.—S. A. Lynch Enter¬ 
prise Finance Corporation v. DuUon, 
C.C.A.Ga, 45 F.2d 6. 

Determi&atlou of all Issues lu one 
trial 

Where a release is pleaded in bar 
with replication that release was pro¬ 
cured by fraud, replication Is in ef¬ 
fect a bill in equity to rescind the re¬ 
lease, and, issue being Joined on such 
plea, it is permissible to determine 
all of the issues in one trial.—Scho¬ 
field V. E R. Bates & Company, 3 A. 
2d 818, SO NJQL 81. 
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than the execution, with respect to the inducement 
and procurement of a release may likewise be made 
the basis of an attack on the release in such an 
action at law, without resort to equity for cancella¬ 
tion or rescission;but a lack of harmony on 
this point prevails among jurisdictions retaining the 
original distinction between law and equity, such 
attack being allowed in some jurisdictions, without 
such resort,84 and not in others.85 

Where there is an issue as to whether the re¬ 
leasor had sufficient mental capacity to execute the 
release, proof thereon may be adduced in an action 
at law, without resort to equity ;88 and likewise 
where the releasor denies the receipt of any consid¬ 
eration for the release.87 With respect to wheth¬ 
er it may be shown in an action at law, without 
resort to equity, that a release relied on was given 
as the result of mistake, there is authority in the 
affirmative88 and in the negative.83 

Duress. Where defendant has pleaded a release, 
and plaintiff in his reply sets up that the release 
was obtained by duress^ the issue tendered by the 
reply can be tried at law, and plaintiff is not re¬ 
quired to go into equity and have the release de¬ 
creed to be without validity.80 

§ 36. -Conditions Precedent to Contest¬ 

ing Validity in General 

Neither the sacrifice of independent rights nor the 


§§ 35-37 

doing of Idle acts is required as a condition of attacking 
an invalid release. 

The law does not require, as the price of attack 
on a fraudulently induced release, the sacrifice of 
independent rights®^ or the doing of idle acts.82 A 
releasor may rescind before he has positive knowl¬ 
edge of the fraud, since his right depends on the 
existence of the fraud.83 A releasor may be barred 
by the intermediate accrual of rights of innocent 
purchasers for value.84 

§ 37. -Restoration or Tender of Consid¬ 

eration 

a. In general 

b. Time 

a. In General 

Generally a releasor who seeks to avoid the effect 
of his release must restore the status quo by restoring 
or tendering the consideration received by him, if it la 
of value. 

While there is a disagreement among the deci¬ 
sions,88 and they have been said to be in square^® 
and hopeless®*^ conflict, the weight of authority is 
to the effect that, subject to some qualifications and 
exceptions, a person who executes a release and 
afterward seeks to avoid its effect on any ground 
which will entitle him to avoid it, must ordinarily 
first restore the status quo by restoring, tendering, 
or offering to restore what he {has received in 
return for the release,88 at least where it 


83. U.S.—Whitney Co. v, Johnson, C. 
C.A.Or.. 14 F.2d 24, certiorari de¬ 
nied Johnson v, Whitney Co., 47 
S.Ot 242, 273 U.S. 734. 71 L-Ed. 364. 

63 C.J. p 1231 note 46. 

84L Md.—Nelson v. Chesapeake 
Constr. Co., 149 A- 442. 169 Md. 20. 

63 C.J. p 1231 note 48. 

85. N.J.—Kearney v. National Grain 
Yeast Corp., 19 A.2d 19, 126 N.J. 
Law 807—^MdSenna v. Montclair 
Police and Firemen’s Pension Com¬ 
mission, 1 A.2d 766, 121 N.J.Law 
206. 

68 C.J. P 1231 note 49. 

86. U.S.—^Union Pac. R. Co. v. Whit¬ 
ney, Wyo., 198 F. 784, 117 C.aA, 
392. 

63 C.J. p 1232 note 60. 

87. Colo.—Vindicator Cons. Gtold 
Min. Co. V. Firstbrook, 86 P. 813, 
36 Colo. 498. 

88. Iowa.—^Reddingtofi v. Blue. 149 
N.W. 933, 168 Iowa 34. 

63 C.J. p 1232 note 62. 

89. N.H.—^Mclsaac v. McMurray, 93 
A. 116, 77 N.H. 466^ Ii.BJU1916B 
769. 

68 C.J. p 1232 note 63. 

9a N.X—Sixty-First St. Bldsr. Cor¬ 


poration V. Eltoma Realty Co., 172 
N.T.S. 260. 

91. Cal.—-Sime v. Malouf, 212 P.2d 
946, 95 Cal.App.2d 82, rehearing de¬ 
nied 213 P.2d 788, 95 CaLApp.2d 82. 

92. Cal.—Sime v. Malouf, supra. 

93. Minn.—^Peterson v. Chicago, etc., 
R. Ca, 39 N.W. 485. 88 Minn. 511. 

94. Ky.—^Lee v. Page, 2 S.W. 503, 8 
Ky.L, 602. 

63 O.J. p 1239 note 38. 

95. Conn.—Mandeville v. Jacobson, 
189 A. 696, 122 Conn. 429. 

Ohio.—Corpus Juris quoted in. Pickle- 
simer v.. Baltimore & O. R. Co., 84 
N.E2d 214. 216, 151 Ohio St. 1. 

53 C.J. p 1232 note 60. 

96. N.I >.—SwajOL v. Great Northern 
R. Co., 168 N.W. 657, 40 N.I>. 258. 
LuRJL1918F 1063. 

Ohio.—Corpus Juris quoted In Pickle- 
sjmer v. Baltimore & O. R. Co., 84 
N.E.2d 214, 216, 151 Ohio St. 1. 

97. Ala.—^U. S, Cast Iron, etc., Co. v. 
Marler,' 86 So. 103, 17 Ala.App. 358, 
certiorari denied Ex parte Marler. 
86 So. 108, 204 Ala. 342. 

Ohio.—<k>rpits Juris quoted in Pkkle- 
simer v. Baltimore ft O: R. Co.. 84 
N.S.2d 21<4. 216, 151 Ohio St* 1. 
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9a U.S.—Graham v, Atchison, T. & 
S. F. Ry. Co.. CA-CaL. 176 P.2d 
819—^Pacific Greyhound Lines v. 
2?ane, C.C.AAnz.. 160 P.2d 731— 
Thornton v. Puget Sound Power ft 
Light Co., I>.C.Wash.. 49 P,2d 347 
—^Hollinquest v. Kansas City 
Southern Ry. Co., Z>.CXa., 88 F. 
Supp. 905—Schoeler v. Roth, D.C. 
N.Y., 51 F.Supp. 518—^Patterson ▼. 
Cincinnati, N. O. ft T. P. Ry. Co., 
D.C.Ky., 5 F-Supp. 695. 

Ala.—Gilbert v. Wilson, 188 So. 260, 
237 Ala. 645. 

Cal,—Weddle v. Heath, 295 P. 832, 
211 Cal. 445—Winsta^ey v. Acker¬ 
man. 294 P, 449, 110 CaLApp. 641. 
Ga.—^Roberts v. Southern Ry. Co., 38 
S.E.2d 48, 73 GaApp. 769, followed 
, in 38 S.E.2d 52, 73 GaApp. 765— 
Askew V. Goldsmith, 4 S.E.2d 697, 
60 GaApp. 71^—^Bankers Health ft 
Life Ins. Co. v. Griffeth. 1 S.B.3d 
771, 59 GkuApp. 740—^Davls v. Zahan 
Storage Co., 1 S.E.2d 473, 59 Ga. 
App. 474—^Atlanta ft West Point 
R. Co. V. Wise, 188 S.H. 915, 54 Ga. 
App. 666—^McCommons t. Greene 
county, 184 S.B. 897. 63 (Sa.AK>. 
171. 

Ind.—Norwood v. Brie R. Co., 53 N.E. 
2d 189» 114 IncLApp. 526. 
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appears that it is of value he must place 
the parties in their former position, or as near 
such position as the circumstances of the case 
will permit, unless this primary duty is excused 
for reasons recognized by law.^ However, there 
is authority to the effect that such restoration 
or tender need not be made.^ In any event, the 
amount paid for the release should be credited on 


the verdict or judgment rendered.® It has been 
held that the fraud which will obviate the necessity 
of a return or tender is active or positive^ or actual 
and intentional^ fraud. 

Some authorities have distinguished between a 
void release, the validity of which may be con¬ 
tested without a restoration or tender of the con¬ 
sideration,® and a voidable one, the validity of 


Ky.—^Landrum v. Louisville & N. R. 
Co.. 162 SW.2d 643, 290 Ky. 724— 
Louisville & X. R. Co. v. Turner, 
162 S.W.2d 219, 290 Ky. 602—Bak¬ 
er's Adm'x v. Louisville & N. R. 
Co., 152 S.W.2d 276. 287 Ky. 13— 
Pwcneman v. Clover Splint Coal Co., 
134 S \V.2d 97S, 281 Ky. 57—Poteete 
V. Moore, 126 S.W.2d 161, 277 Ky. 
233—Toppass v. Perkins* Adm’x, 
104 S.W.2d 423, 268 Ky. 186—Cal¬ 
lahan V. Pluhr, 103 S.TV.2d 109, 267 
Ky. 637—^Hubbard’s Adm'x v. Lou¬ 
isville & N. R, Co.. 102 S.W.2d 343, 
267 Ky. 436—^Howell v. Louisville 
& N. R. Co., 65 S.W.2d 748, 251 Ky. 
662. 

1j8u —^Davis v. Whatley, App., 175 So 
422—Sly V. New Orleans, T. & M. 
Ry. Co., App., 142 So. 276. 

Mich—Carey v. Levy, 46 N.W.2d 362, 
329 Mich. 468—Kiri v. Zinner. 264 
N.W. 391. 274 Mich. 331. 

N.T.—^Kamerman v. Curtis, 03 N.E.2d 
630. 286 N.Y. 221—Gilbert v. Roths¬ 
child. 19 N.B,2d 785, 280 N.Y. 66. 
134 A.L.R. 1—Goldsmith v. Nation¬ 
al Container Corp., 27 N.Y.S.2d 887, 
262 APP.D 1 V. 772, reversed on oth¬ 
er grounds 40 N.£.2d 242, 287 N. 
Y. 438—Taylor v. Russell, 16 N.Y. 
S.2d 388, 268 App.Div. 305, reargu¬ 
ment denied 18 N.Y.S.2d 751, 259 
App.r>lv. 787—Shlivek v. Castle & 
Overton, 39 N.T.S.2d 685. 

Ohio.—Corpus Juris quoted ia Pickle- 
simer v. Baltimore & O. R Co., 84 
N.E.2d 214, 216, 161 Ohio St. 1— 
Baker v. All States Life Ins. Co., 
App, 96 N.B.2d 787. 

Pa.—Oakes v. McGuinn, Coin.Pl., 23 
Ene Co. 310. 

S.C.—^Norton v. Planters Fertilizer & 
Phosphate Co.. 33 S.B.2d 247. 206 
S.C. 119—^Taylor v. Palmetto State 
Life Ins. Co., 12 S.B.2d 708, 196 
S.C. 195. 

53 C.J. p 1232 note 64. 

Necessity of restoration in action for 
fraud in procuring release see su¬ 
pra S 34. 

Beason for rule 

(1) The requirement exists to pre¬ 
vent enrichment of rescinding party 
at other party’s expense.—Carey v. 
Levy, 45 N.W.2d 352, 329 Mich. 458. 

C2) “The restoration or offer of 
restoration Is made in order to ac¬ 
complish the avoidance of the release 
end is a coxidition precedent to doing 
so”—Poteete v. Moore, 126 S.W.2d 
164 —^Toppass V. 

Perkins* AdmX 104 S.W.2d 423> 428, 


268 Ky. 186—Callahan v. Fluhr, 103 
S.W.2d 109, 110, 267 Ky. 637. 

Actions ex contractu or ex delicto 
The rule applies to actions ex con¬ 
tractu as well as to actions ex delic¬ 
to.—^Taylor v. Palmetto State Life 
Ins. Co., 12 S.E 2d 708, 196 S.C. 195. 
Tender held sufficient 
Pact that employee’s counsel, be¬ 
fore suit, went to employer’s office 
and said he had come to return money 
employee received for executing re¬ 
lease was sufficient tender.—^Macklin 
V. Pogel Const Co.. 31 S.W.2d 14, 326 
Mo. 38. 

99. Ala.—National Life & Accident 
Ins. Co. V. Edwards, 141 So. 668, 224 
Ala. 698. 

Cal.—Holcomb v. Long Beach Inv. 
Co., 19 P.2d 31, 129 CaLApp. 285— 
Gajanich v. Gregory, 3 P.2d 389, 
116 Cal.App. 622. 

S.C,—^Watson v. Coxe Bros. Lumber 
Co., 26 S.B.2d 401, 203 S.C. 125— 
Taylor v. Palmetto State Life Ins. 
Co., 12 S.E.2d 708, 196 S.C. 195. 

63 C.J. p 1233 note 65. 

Worthless securities 
Restoration of worthless bonds 
and notes given by defendants was 
held unnecessary as prerequisite to 
repudiation of release.—Holcomb v. 
Long Beach Inv. Co., 19 P.2d 31, 129 
CaLApp. 285. 

Check 

Fact that injured person retained 
possession of check given for the re¬ 
lease until trial of releasor’s person¬ 
al injury action, when it was filed 
as exhibit in case, was held not to 
preclude setting aside release.—Weg- 
er V. Rocha, 32 P.2d 417, 188 Cal.App. 
109. 

1. Ala.—Gilbert v. Wilson, 188 So. 
260, 237 Ala. 645. 

2. Ark.—-Perkins Oil Co. of Delaware 
V, Fitzgerald, 121 S.W.2d 877, 197 
Ark. 14—Oorpos Juris quoted iu 
Robinson v. Missouri Pac. Transp. 
Co., 93 S.W.2d 311, 312, 192 Ark. 
593—^Unlon Sawmill Co. v. Lang¬ 
ley, 66 S.W.2d 300, 188 Ark. 316. 

Colo.—^Yelloway, Inc., v. Garretson, 
3 P.2d 292, 89 Colo. 375. 

Tex.—^Texas Employers Ins. Ass’n v. 
Kennedy, 143 S.W.2d 583, 135 Tex. 
486. 

53 ej. p 1238 note 66. 

Where release has been obtained 
for a grosely inadequate sum, a fail¬ 
ure to restore or tender the amount 

664 


received does not preclude plaintiff 
from attacking release when it is set 
up as a defense.—^Kennedy v. Raby, 
50 P.2d 716, 174 Okl. 332—Great 
American Life Ins. Co. of Hutchin¬ 
son. Kan., V. Love, 35 P.2d 948, 169 
Okl. 36. 

IxL Minnesota 

(1) It has been stated broadly that 
“a party is not bound to return or 
tender back money received under 
a void or voidable release where the 
adverse party pleads and relies upon 
the release as a defense.”—Serr v. 
Biwabik Concrete Aggregate Co., 278 
N.W. 355. 357, 202 Minn. 165, 117 A 
L.R 1009. 

(2) However there is also author¬ 
ity holding that a return of the con¬ 
sideration is necessary where the re¬ 
lease is not void, but at most voidable 
because of the mental incapacity of 
the releasor.—Morris v. Great North¬ 
ern R. Co.. 69 N.W. 628, 67 Minn. 74. 

3. U.S.—Peterson v. A Guthrie & 
Co., DC.Wash., 3 F.Supp. 136. 

Conn.—Corpus Juris cited In Mande- 
ville V. Jacobson, 189 A 596, 598, 
122 Conn. 429. 

Ky.—Schlachter v. Henderson’s 

Adm’r, 83 S.W.2d 491, 259 Ky. 769. 
N.J.—^Paul V, Flannery, 26 A2d 653, 
128 N.J.Law 438. 

N.C,—^Pteddy v. Britt, 194 S.E. 494, 
212 N.C. 719. 

Ohio.—Corpus Juris quoted in Pickle- 
simer v. Baltimore & O. R. Co., 84 
N.E.2d 214, 216. 161 Ohio St L 
63 C.J. p 1234 note 67. 

Offer to credit Judgment as sufficient 
tender 

Statement in amended pleading 
that injured person tendered moneys 
and requested that any Judgment iik 
his favor be credited with amount 
with interest may constitute a suffi¬ 
cient tender.—^Poe v. Texas & P. Ry.. 
Co., Tex.Civ.App., 96 S.W.2d 606, re¬ 
versed on other grounds Texas & P.. 
Ry. Co. V. Poe, 115 S.W.2d 691, 131. 
Tex. 337. 

4. HI.—^Pawnee Coal Co. v. Royce,. 
56 N.B. 621, 184 m. 402. 

Ohio.—Corpus Juris quoted in Pickle- 
simer v. Baltimore & O. R. Co, 84 
N.B 2d 214, 216, 161 Ohio St 1. 

5. Ohio.—Corpus Juris quoted in 
Plcklesimer v. Baltimore & O. B. 
Co., 84 N.m2d 214, 216, 151 Ohio St 
1 . 

53 C.J. p 1235 note 78. 

8. Cal.—^Bonacci y, MassachlisettSi. 
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which may not be contested without such restora¬ 
tion or tender;'^ or, as otherwise stated, between 
a release as to which there is fraud in the factum, 
in which case the release is void and no return or 
tender is necessary,8 and one as to which there is 
iraud in the treaty, or fraud in the inducement, in 
which case the release is voidable only, and can be 
contested only after a return or tender.^ Thus, 
it has been held that, w'here there is fraud in the 
procureraentio or execution^! of the release, it is 
void, and its validity may be attacked without res¬ 
toration or tender; and a release has been held void 
and subject to attack without restoration or ten- 
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der, in the absence of a meeting of the minds, 
or where a releasor who is free from negligence is 
deceived as to the nature of the instrument executed 
by him,13 or has no intention to sign a release or 
such a release as the one executed,!^ as where the 
release is represented to be a receipt^® for a gratui¬ 
ty received,13 or a receipt for expenses paid,!*^ 
for money paid for loss of timei® or inconven- 
ience,l3 or for wages,20 or where it is represented 
to indicate absence of any ill \vill,3i or as being a 
partial release,32 or where the release has been 
represented to be for damages to clothing or prop¬ 
erty and in fact includes personal injuries.33 


Bonding & Ins. Co., 137 P.2d 487, 58 
Cal.App.2d 657. 

Mo.—State ex rel. Order of United 
Commercial Travelers of America 
V. Shain, 98 S.W.2d 597, 339 Mo. 
903. 

Ohio.—Corpus Juris quoted in Pickle- 
slmer v. Baltimore & O. R. Co., 84 
N.B.2d 214, 216, 151 Ohio St. 1. 

53 C.J. p 1234 note 68. 

7. U.S.—Schoeler v. Roth, D.C.N.T., 
51 F.Supp. 518. 

Cal.—^Bonacci v. Massachusetts Bond¬ 
ing & Ins. Co., 137 P.2d 487, 58 Cal. 
App.2d 657. 

Mo.—Trokey v. U. S. Cartridge Co., 
App., 222 S W.2d 496. 

N.T.—^Prehe v. Schildwachter, 45 N. 
B.2d 427, 289 N.Y. 250—^Kamerman 
V. Curtis, 33 N.E.2d 530, 285 N.T. 
221—Gilbert v. Rothschild, 19 N. 
B 2d 786, 280 N.T. 66, 134 A.L..R. 1 
—Goldsmith v. National Container 
Corp., 27 N.T,S.2d 887, 262 App.Div. 
772, reversed on other grounds 40 
N.B.2d 242, 287 N.T. 438. 

Ohio.— Corpus Juris quoted in Pickle- 
simer v. Baltimore & O. R. Co., 84 
N.B.2d 214, 216, 151 Ohio St. 1. 

53 C.J. p 1234 note 69. 

8. Mo.—State ex rel. Order of Unit¬ 
ed Commercial Travelers of Amer¬ 
ica V. Shain, 98 S.W.2d 597, 339 Mo. 
903. 

Ohio.— Corpus Juris quoted in Plckle- 
simer v. Baltimore & O. R. Co., 84 
N.E.2d 214, 216, 151 Ohio St 1. 

53 C.J. P 1234 note 70. 

9. Cal.—Bonacci v. Massachusetts 
Bonding & Ins. Co.. 137 P.2d 487, 
58 Cal.App.2d 657. 

Mo.—State ex rel. Order of United 
Commercial Travelers of America 
V. Sham, 98 S.W.2d 597, 839 Mo. 
903. 

Ohio.— Corpus Jnxis quoted in Pickle- 
simer v. Baltimore & O. R. Co., 84 
N.E.2d 214, 216, 151 Ohio St 1. 

W.Va.—Carroll v. Petty, 2 S.E.2d 621, 
121 W.Va. 215, certiorari denied 
Petty V. Carroll. 60 S.Ct 86, 308 U. 
S. 671. 84 L.Ed. 479. 

j53 C.J. p 1234 note 71. 

Misrepresentation as to injuries 
Misrepresentation by employer as 


to nature and extent of injuries sus¬ 
tained by employee constituted fraud 
in inducement, and employee could 
not maintain subsequent action 
against employer without returning 
or tendering back the consideration 
received for release.—^Plcklesimer v. 
Baltimore & O. R. Ca. 84 N.B.2d 214, 
151 Ohio St. 1. 

10. IlL—^McDaniels v. Terminal R. 
Ass’n of St Louis, 23 N.E 2d 785, 
302 ni.App. $32. 

Mo.—^Forsythe v. Horspool. App., 49 
S.W.2d 687, quashed on other 
grounds 65 S.W:2d 923, 334 Mo. 
196. 

Ohio.—Corpus Juris quoted in Pickle- 
simer v. Baltimore & O. R. Co., 84 
N.B.2d 214. 216, 161 Ohio St 1. 
W.Va.—Carroll v. Petty, 3 S.E.2d 621, 
121 W.Va- 215, certiorari denied 
Petty V. Carroll, 60 S.Ct 86, 308 
U.S. 671. 84 L,Bd. 479. 

58 C.J. p 1234 note 72. 

11. Mich.—^In re Clark's Estate, 27 
N.W.2d 509, 318 Mich. 92. 

Ohio.—Corpus Juris quoted in Pickle- 
simer v. Baltimore & O. R. Co., 84 
N,E.2d 214, 216, 151 Ohio St 1. 
W.Va.—Carroll v. Petty, 2 S.B.2d 521, 
121 W.Va. 215, certiorari demed 
Petty V. Carroll, 60 S.Ct 86. 308 

U. S. 671, 84 L.Ed. 479. 

53 C.J. p 1235 note 73. 

12. Ohio.—Corpus Juris quoted in 
Picklesimer v. Baltimore & O. R. 
Co., 84 N.R2d 214, 216, 151 Ohio 
St 1. 

53 C.J. p 1235 note 74. 

13. Cal.—Jordan v. Guerra, 144 P.2d 
349, 23 Cal.2d 469. 

Ky.—^Hooks v. Cornett Lewis Coal 
Co., 86 S.W.2d 697, 260 Ky. 778. 
Ohio.—Corpus Juris quoted In Pickle¬ 
simer V. Baltimore & O. R. Co., 84 
N.E.2d 214, 216, 151 Ohio St 1. 

53 C.J. p 1235 note 75, p 1236 note 2. 

14. U.Sw—Pacific Greyhound Lines 

V. Zane, C.C-A.Ariz.. 160 P.2d 731. 
N.J.—^Paul T. Flannery, 26 A.2d 553, 

128 N.J.Law 438—^Stanford v. Zem- 
el, 170 A. 53, 12 N.J.Misc. 133, 
N.T.—^Thorne v. Columbia Cab Corp,, 
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S N’.T.S.M 6S7. 167 Misc. 72, re- 
versed on other grounds 5 N.T.S. 
2d 775, 168 Misc. 255. 

Ohio.—Corpus Juris quoted In Pickle¬ 
simer V. Baltimore & O R. Co., 84 
N.B.2d 214, 216. 161 Ohio St 1. 

53 C.J. p 1235 note 76. 

15. Ga.—^Industrial Life & Health 
Ins. Co. V. Simmons, 152 S.E. 263, 
41 Ga.App. 195. 

Mich.—Hoban v. Ryder, 241 N.W. 241, 
257 Mich. 188. 

53 C.J. p 1236 note 8. 

16. La-—^Lervick v. White Top Cabs, 
App., 10 So.2d 67. 

53 C.J. p 1236 note 4. 

17. N.Y.—^Farrington v. Harlem Sav. 
Bank, 19 N.E 2d 657, 280 N.Y. 1. 

63 C.J. p 1237 note 6. 

18. U.S.—Panama Agencies Co. v. 
Franco, C.C.A.Canal Zone, 111 P. 
2d 263. 

Ga.—^Atlanta & W. P. R. Co. v. Rob¬ 
inson, 176 S.E. 550, 49 6a.App. 712. 
Ky.—^Reneman v. Clover Splint Coal 
Co., 134 S.W.2d 978, 281 Ky. 67. 

53 C.J. p 1237 note 6. 

19. Ark.—St Louis, etc., R. Co. v. 
Smith, 100 S.W. 884, 82 Ark. 105. 

20. Ga.—Atlanta & W. P. R. Co. v. 
Robinson, 176 6.E. 550, 49 Ga.App. 
712. 

53 C.J. p 1237 note 8. 

21. Ark.—St. Louis, etc., R. Co. v. 
Smith, 100 S.W. 884, 82 Ark. 106. 

22. Cal.—^Wetzstein v. Thomasson, 
93 P.2d 1028, 34 Cal.App.2d 654— 
Raynale v. Yellow Cab Co., 300 P. 
991, 116 Cal.App. 90—^Tyner v. Axt, 
298 P. 637, 113 Cal.App. 408. 

Ky.—^Reneman v. Clover Splint Coal 
Co., 134 S.W.2d 978, 281 Ky. 57— 
Hubbard’s Adm’x v. Louisville ft 
N. R. Co., 102 S.W.2d 343, 267 Ky. 
436. 

Neb.—Collins v, Hughes & Riddle, 278 
N.W. 888, 134 Neb. 380 
58 C.J. P 1237 note 10. 

23. Mass.—^Bliss v. New York Cent, 
etc., R. Co., 36 N.E. 65, 160 Mass. 
447, 39 Am.S R. 504. 

53 C.J. p 1237 not« IL 
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Even in jurisdictions in which the general rule 
is that a tender or return of the consideration must 
be made, it has been recognized that the rule is not 
inflexible and that there are exceptions thereto, 
and, in the final analysis, the question of whether 
the rule applies in a given case depends on the 
facts of such case.25 A releasor is not required to 
return that which in any event he would be entitled 
to retain either by virtue of the release itself or 
of the original liability.26 The releasor is entitled 
to retain the consideration received by him from 
the releasee by virtue of a transaction independent 
of the release and the consideration for the 
release need not be returned where an action is 
brought on a claim not in contemplation at the time 
of the execution of the release.28 It has been 
held unnecessary to tender or return money given 
in the nature of a contribution for the purpose of 
temporarily relieving a condition of distress, and 
not given in compromise or settlement of, or to 
cover, the claim for injuries.29 

Where the entire consideration moved to a third 


person, the releasor having nothing in his hands 
or under his control to return, the rule requiring 
restoration or tender does not apply nor does 
it apply where the entire consideration moved to 
the releasor from a relief society of a railroad com¬ 
pany in whose service the releasor was when his 
cause of action arose against his employer.^i A 
defendant has been held not entitled to insist on an 
offer or restoration of a consideration paid by per¬ 
sons other than, and not connected with, defend- 

ant.S2 

No tender is required if it is clear from the state¬ 
ments or conduct of the releasee that it would 
be refused and therefore useless nor where it 
appears from denials that the alleged release never 
existed or was executed;®^ nor where no considera¬ 
tion was received as alleged and tender has 
been excused where it appears that the releasor 
did not know that the money received by him 
was given as consideration for the release.^® There 
is authority excusing restoration or tender where 
the releasor is unable to restore 7 but there is 


24L Cal.—Carnith v. Piitch» 224 P. 

2d 702. 36 Cal.2d 426. 

Ohio.—^Baker v. All States Life Ins. 

Co., APP., 96 N.B.2d 787. 

S.C.—Taylor v. Palmetto State Life 
Ins. Co., 12 S.E.2d 708, 196 S.C. 195. 
SetezLtioxL of small sum as partial 
Indemnity 

Pa.—^Pirmng v. Weishrod, 89 Pa.Di8t. 
& Co. 196. 

SS. S.C.—Watson v. Coze Bros. Lum¬ 
ber Co., 26 S.B.2d 401, 203 S.C. 125. 

26. U.S.—Downey v. Palmer, D.C.N. 
T., 81 P.Supp. 83. 

Cal.—«ime v. Malouf, 212 P.2d 946, 
95 Cal.App.2d 82, rehearingr dented 
213 P.2d 788, 95 Cal.App.2d 82— 
Montes v. Peck, 296 P. 624, 112 Cal. 
App. 838. 

Ga.—^Bankers Health & Life Ins. Co. 
V. Gnffeth. 1 S.E.2d 771, 69 GaApp. 
740. 

Idaho.—^Estes v. Mairee, 109 P.2d 681, 
62 Idaho 82. 

Mo.—^Trokey v. U. S. Cartridfire Co., 
App., 222 S.W.2d 496. 

Ohio.—^Baker v. All States Life Ins. 

Co., App., 96 N.B.2d 787. 

S.C.—Taylor v. Palmetto State Life 
Ins. Co., 12 S.E.2d 708, 196 S.a 195. 
53 CJ. P 1287 note 12. 

27- Iowa.—Coles v. Union Terminal 
E. Co., 99 N.W. 108, 124 Iowa 48. 
Ky.—Hubbard's Adm'z v. Louisville 
& K. R. Ck>., 1^2 a.W.2d 848. 267 
Ky. 436. 

28. CaL—^Backus v. Sessions, 110 P. 
2d 81, 17 Cal.2d 88(>—Sime v. Ma¬ 
louf, 212 P.2d 946, 95 CaLApp.2d 82, 
rehearing denied 218 P.2d 788, 95 
CaLApp.2d 82. 


N'.T.—Cleary v. Brooklyn Bus Corp, 

28 N.T.S.2d 908. 262 App.Div. 896. 
53 C.J. p 1237 note 15. 

29. Cal.—Harvey v. Aceves, 1 P.2d 

1048, 116 Cal.App. 333. 

30. S C.—Corpus dturis quoted in 

Smith y. Home Ins. Co., 183 S.E. 

166, 169, 178 S.C. 436. 

53 CJ. p 1287 note 16. 

Payment to one not plaintUTs agent 
was not payment to plaintiff requir¬ 
ing restoration to secure rescission 
of purported release.—Gajanich v. 
Gregory, 3 P.2d 389, 116 Cal.App. 622. 
UOney alloeated to hukband and 
physioian 

Where proceeds of a settlement 
were allocated to complainant, her 
husband, and a physician, complain¬ 
ant was not bound to tender back 
money allocated to husband and 
physician before bringing a suit to 
set aside release.—^Fraser v. Glass, 
35 N.E.2d 953, 311 IllJLpp. 336. 
PlaintUTs Ignorance of payments 

(1) Offer by claimant to return 
amount paid to his physician by de¬ 
fendant was held not necessary to 
setting aside of release, where claim¬ 
ant was without copy of release and 
did not know that such payment had 
been made.—Scanlon v. Pittsburgh 
Hys. Co.. 181 A. 565, 819 Pa. 477. 

(2) Where plaintiff affixed his 
mark to release which was subse¬ 
quently filled out in manner which 
did hot provide for payment to plain¬ 
tiff, as allegedly agreed on, and de¬ 
fendant’s insurer iiald no money to 
plaintiff but sent payments to hospi¬ 
tal and doctors, and plaintiff knew 
nothing of actual making of such 
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payments, plaintiff was not required 
to repay to insurer what it had ex¬ 
pended on plaintiffs behalf.—^Lucas 
V. Gibson, 19 A.2d 395, 341 Pa. 427. 
3L Mich.—O’Neil v. Lake Superior 
Iron Co., 30 N.W. 688, 63 Mich. 690. 

32. Md.—^Yellow Cab Co. y. Bradin, 
191 A. 717, 172 Md. 388. 

N.Y.—Glickfeld v. Epstein, 39 N.Y. 
S.2d 903. 

Owner of other vehicle 
Passengers in a motor vehicle who 
released the owner of the vehicle in 
which they were riding could not be 
required to repay sums received from 
such owner where the suit was 
brought against the owner of the 
other vehicle Involved in the acci¬ 
dent—^Yellow Cab Co. v. Bradin, 191 
A. 717, 172 Md. 888. 

33. Ahu—National Life & Accident 
Ins. Co. V. Edwards, 141 So. 668, 
224 Ala. 698. 

53 aj. p 1237 note 1$. 

34. Mo.—State ex rel. Order of Unit¬ 
ed Commercial Travelers of Amer¬ 
ica V. Shaln, 98 S.W.2d 597, 339 
Mo. 903. 

53 C.J. p 1238 note 19. 

35. Mich.—Roy v. Kirn, 175 N.W. 
475, 208 Mich. 571. 

38. Mont—^Mlchalsky v. Centennial 
BrevTlng Co., 134 P. 307, 48 Mont 
1 . 

37. N.C.—^Ipock v. Atlantic, eta, R. 

Co., 74 S.B. 362, 168 N.a 446. 

53 Cjr. p 1238 note 22. 

BxpraLditara for nmssities 
Where one shows that the entlra 
amount received by him has be^ 
expended for necessities, and tluit he 
is unable to return it, and offers to 



76 aJ-S. 


RELEASE 


also authority holding the contrary,at least in 
liie absence of a showing that the inability results 
from the releasee’s conduct^® or from some other 
cause over which the releasor had no control.*® 
Return or tender has been excused where the court 
has it within its power fully to protect the interest 
of the releasee.*! The releasee may waive a res¬ 
toration or tender ;*2 and a releasee cannot com¬ 
plain of a failure to restore which is caused by his 
own failure to give necessary information as to the 
amount*® 

Where timely objection is made by the party 
pleading a release that no tender was made, the 
releasor must affirmatively plead and prove facts 
which bring him within the exceptions to the re¬ 
quirement of tender,** as that it would have been 
useless,*® or other facts showing an excuse.** 

Want of capacity. Some authorities lay down the 
rule that a releasor who executed a release while 
under want of capacity, mental or otherwise, need 
not restore or tender the consideration paid as a 
condition precedent to the bringing of action on the 
claim released,*^ although the consideration re¬ 
ceived should be deducted from the damages, if any, 
recovered ;*® while others, even under such circum¬ 
stances, require such restoration or tender as a 
condition precedent*® 
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Federal Employers^ Liability Act. An agreement, 
whereby a railroad engaged in interstate commerce 
had paid an injured employee a sum of money for 
living and other expenses pending negotiations for 
settlement of his claim, has been held invalid under 
the Federal Employers’ Liability Act in so far as it 
required the employee to return such sum before 
bringing suit on his claim.®® It has also been held 
that a contract not to sue on a claim which is 
within the Federal Employers’ Liability Act can 
be repudiated for fraud without a tender of the 
consideration received.®! 

Amount; particular items. Under varying cir¬ 
cumstances the releasor has been held not required 
to restore or tender money expended by the releasee 
for medical attendance, nursing, hospital mainte¬ 
nance, and the like.®® One repudiating a release is 
not required to tender money other than the con¬ 
sideration for the release which he received;®® and, 
thus, the amount restored need not include the con¬ 
sideration for the release of another right, although 
one receipt was given for both sums.®* It has been 
held sufficient if the consideration relied on in the 
answer be restored.®® There is authority to the 
effect that, if the consideration be money, interest 
from the date of receipt to the tender of the con¬ 
sideration need not be included;®* but it has also 


sLllow the amount to he set olt agralnst 
any judgment which he may obtain, 
a tender is not necessary.—Indemni¬ 
ty Ins. Co. of North America v. Kel¬ 
ley, Tex.Civ.App., 44 S.W.2d 766, 
Inability to restore until commence¬ 
ment of trial 

PlamtilTs inability to restore the 
amount received, until it was ten¬ 
dered by his counsel at the com¬ 
mencement of the trial, was held not 
to defeat his right to repudiate the 
release.—Allison v. Wm. Doerflinger 
Co., 242 N.W. 568, 208 Wis. 206. 
Beleasee’s knowledge of releasor’s 
poverty 

Eestoration has been held not re¬ 
quired where the releasee knew that 
the amount paid was to be applied 
to the pasrment of medical expenses 
and that the Injured person had no 
funds.—Carruth v. Kritch, 224 P.2d 
702, 86 CaJ.2d 426. 

38. Ala.—^Barbour v. Poncelor, 88 So. 
180, 203 Ala. 386. 

53 OJ*. P 1238 note 23. 

39. Ind.—Bailey v. Indianapolis 
Abattoir Co., 118 N.H. S74, 66 Ind. 
App. 466. 

Ohio.—^Kercher v. Brown, Appt., 72 
N.i:.2d 688, 

40- Ind.—^Bailey v. Indianaajolis 
Abattoir Co.. 118 NJE. 374. 66> Ind. 
App. 465. 


41. U.^.—Price v. Connors, AJaska. 
146 P. 603, 77 C.CA. 17. 

42. Ala.—National Lilfe & Accident 
Ins. Co. V. Edwards, 141 So. 668, 
224 Ala. 698. 

Conn.—Mandeville v. Jacobson, 189 
A. 596, 122 Conn. 429. 

63 C,J. p 1238 note 27. 

Pailure to answer request 
Where defendant was advised of 
rescission of release and offer to re¬ 
store consideration and was request¬ 
ed to advise plaintiff of defendant's 
wishes in the matter, but defendant 
made no answer, defendant waived 
the right to question the adequacy 
of the rescission or offer of restitu¬ 
tion.—Graham v. Atchison, T. & S. P. 
Ry. Co., CACal., 176 P.2d 819. 

48- S.C,—^Treadway v. Union Buffalo 
Mills Co., 65 S.E. 934, 84 S.C. 41. 

44. Mo.—^Wessel v. Waltke, 190 S.W. 
628, 196 Mo.App. 582. 

45. Mo.—Wessel v. WaJtke, supra. 

46. Mo.—Wessel v. Waltke, supra. 

47. Ark.—^Bearden v. St. Louis, etc., 
R. Co., 146 aw. 861, 193 Ark. 841. 

63 CJ. p 1238 note 33. 

48. S.C.—^McKittriek v. Greenville 
Tract. Co., 66 S.B. 289, 84 S.C. 276. 

49. Ga.—(Georgia Power Co. v, Rop¬ 
er, 41 S.E.2d 226, 201 Ga. 760, con¬ 
formed to 41 S.E.2d 342, 74 GtuApp. 
766. 


Bly.—Smallwood v. Kentucky & West 
Virginia Power Co., 179 S.W.2d 877, 
297 Ky. 202. 

Mich.—Carey v. Levy, 45 N.W.2d 352, 
329 Mich. 458. 

53 C.J. p 1238 note 85. 

50. U.S.—^Duncan v. Thompson, Mo., 
62 act. 422, 315 U.S. 1, 86 L.l!d. 
575. 

5L U.S.—Irish v. Central Vt Ry., a 
C.A.Vt„ 164 P.2d 837- 
52. U.S.—^Tweeten v. Taconoa R., 
etc., Co,, Wash., 210 P. 828, 127 C. 
aA. 378. 

53 C.J. p 1285 note 79. 

53- Minn.—Wise v. Midtown Motors, 
42 N.W.2d 404, 231 Minn. 46. 

Sum given for attorneys’ fees 
Where employee signed release of 
claim against former employer for 
services rendered under oral employ¬ 
ment contract, employee's tender of 
amount received by him for release, 
without tender of sum subsequently 
given to employee to pay attorneys' 
fees, was sufficient.—^Wise v. Mid¬ 
town Motors, supra. 

54. Mo.—Jenkins v. Covenant L. Ins. 
Co., 79 Mo.App. 55. 

SB, Ind.—^Louisville, etc., R. Co. v. 
Paylor, 26 N.H. 869, 126 Ind. 126, 

56. Mo.—^Loveless v. Cunard yj* 
Go.. App., 201 aw. 875. . 

53 CJ. P 1235 note 82.. 
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been held that where the amount paid as considera¬ 
tion is credited on the judgment recovered, it should 
be credited with interests^ 

To whom made. The restoration or tender may 
and must be made to the releasee or some person 
who is authorized to accept it for him.58 Payment 
into court, in an action against one joint tort-feasor, 
of money received from the other, not a party to 
^ the action, in return for the release, will not support 
a rescission of the release.^^ 

h. Time 

A return or tender need not be made until the cause 
of the Invalidity Is discovered; but thereafter It should 
be made promptly or within a reasonable time. 

No duty exists to return or tender the consider¬ 
ation until the fraud or other cause of invalidity is 
discovered.®<> Apart from this, the authorities re¬ 
quiring a return or tender have variously stated the 
requirement as to time to be that the return or ten¬ 
der be made promptly, speedily, at the earliest 
possible time,®^ or within a reasonable time,®^ after 
the discovery of the invalidating cause. 

Some cases hold that such return or tender must 
be made before the releasor institutes suit on the 


cause of action released.®® Other authorities do 
not impose such a requirement®® but hold that a 
return or tender with the filing of the suit is suffi¬ 
cient.®’^ Moreover, there is authority for the hold¬ 
ing that restoration or tender at any time during 
the pendency of the suit is early enough,®® and that 
no restoration or tender need be made until the re¬ 
lease is pleaded and an attack is made on it.®® A 
return or tender made in plaintiffs reply to the plea 
in which defendant sets up the settlement and re¬ 
lease has been held timely,*^® and it has been held 
that the releasor should make tender with his repli- 
cation,7i or his replication should offer to put the 
releasee in statu quo.^® Where the first knowledge 
of the release is obtained by the releasor from the 
plea or answer, the releasor still has the right to 
make tender.^® However, an offer to restore, 
made when the case came up for trial a second time, 
was held too late;’^^ and likewise an offer to return- 
made after a motion for a directed verdict for the 
releasee.'^® Where any fraud in the procurement of 
the release must necessarily have been discov¬ 
ered by plaintiff before the filing of the suit, a ten¬ 
der for the first time in an amendment to plain¬ 
tiffs petition was held too late."^® 


57. Miss.—St. Louis, etc., R. Co. v. 
Ault, 58 So. 102, 101 Miss. 341— 
Jones V. Alabama, etc., R. Co., 16 
So. 379, 72 Miss. 22. 

58. Ga.—Georgrla Power Co. v. Moo¬ 
dy, 190 G E. 926, 55 Ga.App. 621. 

53 C.J. P 1236 note 97. 

59. N.T.—^McNamara v. Eastman 
Kodak Co., 183 N.E. 113, 232 N.Y. 
18. 

60. W.Va.—Corpus Juris dted in 
Carroll v. Petty, 2 S E.2d 521, 525. 
121 W.Va. 216, certiorari denied 
Petty V. Carroll, 60 S.Ct. 85, 308 
■D.S. 671, 84 L.Ed. 479. 

53 C.J. p 1235 note 85. 

Time for repudiation see supra $32. 

61. Ala.—^Payne v. Coleman, 93 So. 
222, 18 Ala.App. 525. 

Speculation as to outcome of suit 
With respect to necessity for 
prompt return of consideration of 
release, a party should not be per¬ 
mitted to speculate with reference to 
possible outcome of his suit for dam- 
agres.—^Rogreenkamp v. Marks, 19 N. 
B.2d 828, 299 Bl.App. 209. 

68. Ala.—St. Louis, etc., R. Ca v. 
McCrory, 56 So. 822, 2 Ala.App. 
531. 

63. Ill.—^Roffgrenkamp v. Marks, 19 
N:E.2d 828, 299 HLApp. 209. 

64b Mo.—Althoff y. St Louis Trans¬ 
it Co., 102 S.W. 642, 204 Mo. 166. 

53 p 1236 note 89. 

TlBM iMld reasonahle 
Ind.—Crane Co. v. Newman, 37 N.E. 
8d 732, Ill lnd.App. 273. 


65. Mo.—^Loveless v. Cunard Min. 

Co., App., 201 S.W. 375. 

53 C.J. p 1235 note 87. 

06. U.S.—^Peterson v. A- Guthrie & 
Co., D.C.Wash., 3 P.Supp. 136. 

67. Ga.—Gattis v. Louisville & N. 
R. Co., 186 S.E. 730, 182 Ga. 686. 

Ill.—Early v. Martin, 72 N.B.2d 662, 
331 I11.APP. 55. 

S.C.—Taylor v. Palmetto State Life 
Ins. Co., 12 S.E.2d 708, 196 6.C. 195. 

68. Cal.—O’Meara v. Halden, 268 P. 
334, 338, 204 Cat 354, 60 A.L.R. 
1381. 

53 aJ. P 1236 note 90. 

69. W.Va.— Corpus Jtirls cited In 
Carroll v. Petty, 2 S.B.2d 621, 626, 
121 W.Va 215, certiorari denied 
Petty V. Carroll, 60 S.Ct 85, 308 

U.S, 671, 84 L.Ed. 479. 

53 C.J. p 1236 note 91. 

70. Ky.—^Louisville & N. R. Co. v. 
Turner, 162 S.W.2d 219, 290 Ky. 602 
—^Poteete v. Moore, 126 S.W.2d 161, 
277 Ky. 233—Toppass v, Perkins’ 
Adm’x, 104 S.W.2d 423, 268 Ky. 
186. 

Tender held timely 
Where special plea settlngr up re¬ 
lease was filed before impanelmiT of 
Jury with understandingr that plain¬ 
tiff might file a replication thereto, 
and plaintiff at close of his evidence 
offered replication reciting offer to 
refund settlement money, tender, aft¬ 
er a short recess, of amount of at¬ 
tempted settlement was timely.— 
Carroll v. Petty, 2 S.B.2d 521, 121 
W.Va 216, certiorari denied Petty v. 
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Carroll, 60 S.Ct 85, 308 U.S. 571, 84 
L.Ed. 479. 

71. Ala—^Birmingham R„ etc., Co. v. 
Jordan, 54 So. 280, 170 Ala 530. 

W.Va—Ck>rpn8 Jarls cited in Carroll 

V. Petty, 2 S.E 2d 621, 625, 121 W. 
Va 215, certiorari denied Petty v. 
Carroll, 60 S.Ct 85. 308 U.Sw 671, 84 
L.Ed. 479. 

Manflatozy requirement 
Rule reQuiring return or tender 
with replication of money received 
in settlement of tort action is man¬ 
datory, and without such tender, the 
replication is insufficient in law.— 
Doten V. Southern Ry. Co., D.C.Tenn., 
32 P.Supp. 901. 

72. Ala—Kelly v. Louisville, etc., R. 
Co., 45 So. 906, 154 Ala 678. 

W.Va—Corpus Juris cited In Carroll 
v. Petty. 2 S.B.2d 521, 525. 121 W. 
Va. 215, certiorari denied Petty v, 
Carroll, 60 S.Ct 86, 308 U.S. 671, 
84 L.Ed. 479. 

73. S.C.—^Earrlson v. Southern R. 
Co., 127 S.E. 270, 131 S.C. 12. 

W.Va—Corpus Juris cited in Carroll 
V. Petty, 2 S.B.2d 521, 626, 121 W. 
Va 216, certiorari denied Petty v. 
Carroll, 60 S.Ct, 85, 308 U.S. 571, 
84 L.Ed. 479. 

74. Ala—^Kelly v. Louisville, etc., R. 
Co., 45 So. 906, 154 Ala 573. 

75. m.—^Roggenkamp v. Marks, 19 
N.E.2d 828, 299 Ill.App. 209. 

53 C.J. p 1236 note 96. 

76. Ga—^Roberts v. Southern Ry. 
Co.. 33 S.E.2d 48. 73 GaApp. 759^ 
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§ 38. Construction in General 

The general rules governing the construction of 
contracts are applicable in the construction of written 
releases; a release will be construed so as to effectuate 
the intention of the parties as gathered from the in¬ 
strument taken as a whole. 

Written releases are construed according to the 
rules governing the construction of contracts gen¬ 
erally.^^ Accordingly, although great liberality 
is ordinarily allowed,written releases will be 
construed reasonably*^® and given effect according to 
their plain terms.^® It has been held that the rules 
as to the construction and meaning of releases are 


the same at law and in equityParties to a re¬ 
lease must be deemed to have contracted with 
knowledge of the established rules of construction.^^ 
Reference is made in the subjoined notes to cases 
construing particular instruments and transactions 
with respect to their constituting or not constituting 
releases^® or covenants not to sutM 

Intention of parties generally. Conformably to 
the rule applicable to the construction of contracts 
generally, as discussed in Contracts § 295, the pri¬ 
mary rule of construction of releases is that the 
intention of the parties must govern, 8^ and they are 


followed in 38 S.E.2d 52, 73 Ga.App. 
765. 

77. Iowa.—Jordan v. Brady Transfer 
& Storage Co., 284 N.W. 73. 226 
Iowa 137. 

Ohio.—^Adams Express Co. v. Beck¬ 
with, 126 N’.E. 300, 100 Ohio St. 348. 
Tex.—^Mutual Fire & Auto. Ins. Co. v. 
Green. Civ.App., 235 S.W.2d 739. 
7a N.C.—^Westinghouae Electric 
Supply Co. V. Burgess. 25 S.E.2d 
390, 223 N.O. 97. 

7a N.Y.—^Amusement Securities 
Corp. V. Academy Pictures Distrib¬ 
uting Corp., 294 N.T.S. 279. 162 
Misc. 608, ajQlrmed 294 N.Y.S. SOS. 
250 APP.D1V, 710, and 294 N.Y.S. 
306, 250 App.Div. 710, motion de¬ 
nied 295 N.Y.S. 472, 250 App.Div, 
749, affirmed 13 N.E.2d 471, 277 N. 
Y. 557, reargument denied 14 N.E. 
2d 383, 277 N.Y. 672, modified in 
part on other grounds 295 N.Y.S. 
436, 251 App.Div. 227—Jersey Ins. 
Co. of New York v. Parrish, 33 N. 
Y.S.2d 440. 

80. Ala.—Grand Lodge Knights of 
Pythias of North America v. Wil¬ 
liams. 76 So.2d 497, 245 Ala. 220~ 
Alabama By-Products Corporation 
y. Kennedy, 153 So. 862, 228 Ala. 
410. 

81. R.I,—Swinburne v. Swinburne. 
90 A. 121. 36 H.I. 255. 

53 C.J. p 1239 note 47. 

82. N.Y.—Haskell v. Miller, 222 N. 
Y.S. 619, 221 App.Div. 48. affirmed 
169 N.E. 675, 246 N.Y. 618. 

83. Partionlax instruments oon- 
stmed as releases 

(1) Generally. 

U.S.—Aiken v. Insull, C.C.A,I11., 122 
P.2d 746, certiorari denied 62 S.Ct 
638, 316 UJS. 806. 86 L.Ed. 1205, 
rehearing denied 62 S.Ct. 904, 315 
I7.S. 829, 86 L.Ed. 1224, certiorari 
denied Insull v. Aiken, 62 S.Ct 638, 
315 U.S. 806, 86 L.Bd. 1205. 

Ga—Crow v. Bowers, 61 S.B.2d 866, 
204 Ga. 786. 

N.J.—Model Plan Finance Corpora¬ 
tion V. Eagles, 153 A. 630, 107 N.J. 
Law 452. 


Wis,—Koch V. Johnstone, Inc., 232 N. 

W. 883, 202 Wis. 445. 

63 C.J. p 1239 note 49 [aj. 

(2) Written instrument executed 
by mine employee, acknowledging re-* 
celpt of stated sum in full and final 
settlement for all work and labor 
done up to stipulated date.—^Alabama 
By-Products Corporation v. Kennedy, 
153 So. 862, 228 Ala. 410. 

Farticnlar instruments or transac¬ 
tions not construed as releases 

(1) Generally. 

Ala.—Cannady v. Jinright, 44 So.2d 
737. 253 Ala. 341. 

Cal,—Pellett v. Sonotone Corp., 160 
P.2d 783, 26 Cal.2d 706, 160 A.L R. 
863—La Miller v. St. Claire Pack¬ 
ing Co., 222 P.2d 75, 99 Cal.App.2d 
513. 

Ill.—^Dixmoor Golf Club v. Evans, 274 
IlLApp. 517, 

Ky.—O’Bryan’s Adm’r v. Wurtman, 
179 S.W.2d 205, 297 Ky. 90. 

53 aj. p 1239 note 49 [b]. 

(2) An instrument executed with¬ 
out consideration, and stating that 
housemaid had no claim against her 
employers and had received a cer¬ 
tain sum in money, clothes, and pres¬ 
ents, and that instrument was in¬ 
tended as a receipt in full.—Greve v. 
Bisson, 8 N.W.2d 859, 69 S.D. 208. 

<3) A letter by one suing for pat¬ 
ent infringement by unincorporated 
association to association members 
who had committed no infringement 
personally that they were joined as 
defendants In order to overcome cer¬ 
tain Jurisdictional objections to ac¬ 
tions brought elsewhere and that 
such members would not be person¬ 
ally liable for damages.—Sperry 
Products V. Association of American 
Railroads, C.aA.N.Y.. 132 r.2d 408, 
145 A.L.R. 694, certiorari denied 63 
S.Ct 1031, 319 U.S. 744, 87 L.Bd. 1700, 
and Association of American Rail¬ 
roads V. Sperry Products, 63 S.Ct. 
1031, 319 U.S. 744, 87 L.Bd. 1700. 

(4) Receipts. 

Colo.—^Mayer Oil Co. v. Schnepf, 69 
P.2d 775, 100 Colo. 578. 

I Wash.—^Richardson v. Pacific Power 
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& Light Co., 118 P.2d 985, 11 Wash. 
2d 288. 

84. Cal.—^Lewis v. Johnson, 86 P.2d 
99, 12 Cal.2d 658—Cowles v. Inde¬ 
pendent Elevator Co., 70 P.2d 711, 
22 Cal.App.2d 109. 

Ind.—Snyder v. Miller, 22 N.E.2d 985, 
216 Ind. 143. 

N.Y.—^Mercante v. Hygrrade Pood 
Products Corp.. 17 N.Y.S.2d 625. 
258 App.Div. 641, appeal denied 19 
N.Y.S.2d 312, 259 App Div. 732. 

Or.—McKay v. Pacific Building Ma- 
Co., 68 P.2d 127, 156 Or. 

578. 

Tex —Gillette Motor Transport Co. 
v. 'UTiitfleld, Civ.App., 186 S.W.2d 
90, refused for want of merit 
Wash.—^Richardson v. Pacific Power 
& Light Co.. IIS P.2d 985, 11 Wash. 
2d 288. 

53 C.J, p 1240 note 50. 

85. U.S.—Crane Co. v. James Mc¬ 
Hugh Sons. C.C.A.Okl., 108 P.2d 66. 

Ala.—^Miles v. Barrett, 134 So. 661, 
223 Ala. 293. 

Ariz.—^Dykes v. Clem Lumber Co., 156 
P.2d 406. 62 Ariz, 181. 

Cal.—Cowles v. Independent Elevator 
Co., 70 P.2d 711, 22 Cal.App.2d 109. 
Ga.—Central Georgia Power Co. v. 

Pope, 8$ S.E. 322, 144 Ga. 130. 

Ill—^Elsser V. Community Consol. 
School Dlst No. 62. 81 N.E.2d 270, 
836 IlLApp. 199—Keeran v. Wahl 
Co.. 61 N.E.2d 698, 320 IllJLpp. 457 
—^Brundage v. Gottschalk, 265 Ill. 
App. 260. 

Iowa.—Jordan v. Brady Transfer & 
Storage Co., 284 N.W. 73. 226 Iowa 
137. 

Mass.—^Tupper v. Hancock, 64 N.E.2d 
441, 319 Mass. 105. 

Mont.—^Black v. Martin, 292 P. 677, 
88 Mont. 256. 

N.Y.—In re Edwards’ Will, 88 N.Y.S. 
2d 29, 194 Misc. 681, affirmed 82 N. 
Y.S.2d 609, 274 App.Div. 871. af¬ 
firmed In re Edwards’ Estate, 85 N. 
E.2d 788, 299 N.Y. 553—Federal De¬ 
posit Ins. Corp. V. McGuire, 55 N. 
Y.S.2d 874. 

Or.—Glickman v. Weston, 12 P.2d 
1005, 140 Or. 117. 
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to t)e construed by the same rules of arriving at 
the intention of the parties as any other kind of 
contracts.*® This intention must be gathered from 
the words used in the instrument*^ and not from 
matters dehors the writing.** In accordance with 
these principles, it has been held that words in a 
release should not be construed to extend beyond 
the express consideration mentioned,** and that 
such words should not be construed to operate as a 
release of indebtedness which the parties appar¬ 
ently did not intend;** but this is merely a rule 
of construction and not a rule of law.*i 

In construing a release and determining the in¬ 
tent of the parties, the entire instrument, and not 
detached sections of it, is to be examined.** 


Situation of parties and object of release. A re¬ 
lease should be construed from the standpoint of 
the parties at the time of its execution,** and in the 
light of their relations*^ and their situation** at the 
time when it was formulated, and of the circum¬ 
stances which surrounded the transaction;** and 
extrinsic evidence is admissible to show the sur¬ 
rounding circumstances*^ and the nature of the 
transaction to which the release was designed to ap¬ 
ply.** The particular object and purpose for which 
the release was executed should be considered in 
construing it.** 

Recitals and specific words as limiting general 
words. Following a general rule of construction of 
contracts, as discussed in Contracts § 313, it is gen- 


S.D.—Green ▼. Sehmltt, 230 N.W. 233, 
67 S.D. 1. 

Tex.—Mutual Fire & Auto. Ins. Co. 
V. Green, Civ.App.. 235 S.W.2d 739 
—^The Praetorians v. Simons, Civ. 
App., 187 S.W.2d 238—Corpus dtiiis 
cited in City of Coleman v. Ken- 
ley, Clv.App., 168 S.'W.2d 926, 932 
—Geyser Ice Co. v. Sliarp, Civ. 
App.. 87 S.W.2d 883. 

53 C.J. p 1240 note 52. 

86. U.S.—Crane Co. v. James Mc¬ 
Hugh Sons, C.CJV.Okl„ 108 F.2d 66. 
53 CJ. p 1240 note 54. 

87- Ala.—Miles v, Barrett, 134 So. 
661, 223 Ala. 293. 

IIL—^Bsser v. Community Consol. 
School Dist. No. 62, 81 N.B.2d 270, 
335 IlLApp. 199—^Keeran v. Wahl 
Co.. 61 N.B.2d 698, 320 IllJi.pp. 457 
—^Brundage v. Gottschalk, 265 Ill. 
App. 260. 

N.Y.—In re Edwards* Will, 88 N.T.S. 
2d 29, 194 Misc. 681, affirmed 82 N. 
Y.S.2d 609, 274 App.Dlv. 871, af¬ 
firmed In re Edwards* Estate, 85 N. 
B.2d 788, 299 N.Y. 553. 

53 C.J. p 1240 note 55. 

88. K.I.—Swinburne v. Swinburne, 
90 A. 121, 36 B.I. 255. 

53 C.J. p 1240 note 55. 

89. Pa.—In re Brill's Estate, 12 A. 
2d 50, 337 Pa. 525, certiorari denied 
Betz V. Brill's Estate, 61 S.Ct. 398, 
311 U.S. 713, 85 Ii.Ed. 464, rehear¬ 
ing denied 61 S.Ct. 730, 312 U.S. 714, 
85 LbEd. 1145—Cristiano v. Metro¬ 
politan Life Ins. Co.. Com.Pl., 44 
Lach.Jur. 61—Maciulesky v. Stoltz- 
fus, ConaPL, 26 Korth.Co. 331. 

53 CU. p 1240 note 57. 

90b Pa.~In re Brill's Estate, 12 A.2d 
60, 337 Pa. 525, certiorari denied 
Betz V. Brill's Estate, 61 B.Ct. 398, 
311 U.S. 713, 85 L.Ed. 464, rehear¬ 
ing denied 61 S.Ct. 730, 312 U.S. 714, 
Of L.Ed. 1145-^Maciulesky v. 
iSltolddrua, C<»n.PL, £6 Nbrth.Co. 831, 
53 C.J. p 1241 note 58^ > 


Matters released generally see infra 
51-56. 

91- Pa.—^In re BHll's Estate, 12 A. 
2d 50, 337 Pa. 525, certiorari denied 
Betz V. Brill's Estate, 61 S.Ct. 398, 
311 U.S. 713, 85 L.Bd. 464, rehear¬ 
ing denied 61 S.Ct. 730, 312 U.S. 
714, 85 L.Ed. 1145. 

92. U.S.—Vines v. General Outdoor 
Advertising Co., C.A.N.Y., 171 F.2d 
487. 

GkL—Central Georgia Power Co. v. 

Pope, 86 S.E. 322, 144 Ga. 130. 

Ill.—^FYeudenthal v. Lipman, 51 N.E. 
2d 794, 320 Ill.App. 681—^Brundage 
V. Gottschalk, 265 IllJlpp. 260. 
N.Y.—Federal Deposit Ins. Corp. v. 

McGuire. 55 N.Y.S.2d 874. 

N.C.—^Westinghouse Electric Supply 
Co. V. Burgess, 25 SvE.2d 390, 223 
N.C. 97. 

Or.—Glickman v. Weston, 12 P.2d 
1005, 140 Or. 117. 

Tex.—^Mutual Fire & Auto. Ins. Co. v. 

Green, Civ.App., 236 S.W.2d 739. 

53 C.J. p 1241 note 60. 

Two Instruments 

Where draft given for release giv¬ 
en by injured automobile passenger 
stated that it constituted a release 
when deposited, both instruments 
were parts of the same transaction 
and must be construed together to 
determine the arrangement into 
which the parties entered.—Shaw v. 
Victoria Coach Line, 50 N.E2d 27, 314 
Mass. 262. 

Conflicting clauses 
A purpose which is necessarily in¬ 
ferred from the language of a partic¬ 
ular clause of a release, when con¬ 
sidered alone, is not controlling 
where it is expressly negatived by a 
subsequent clause.—-City of Coleman 
V. Kenley, Tex.Civ.App., 168 S.W.2d 
926. 

93- N.Y.—In re Knox' Will, 296 N. 
Y.S. 745, 163 Misc. 264—Meyers v. 
Frederick Hussey Bealty Corpora- 
I tion, 46 N.Y.S-2d 137. 
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Tex.—Mutual Plre & Auto. Ins. Co. v. 

Green, Civ.App., 235 S.W.2d 739. 

53 CJ. p 1241 note 61. 

94. N.H.—Sherburne v. Goodwin, 44 
N.H. 271. 

53 CJ. p 1241 note 62. 

9B. U.S.—Sunlight Carbon Co. v. St. 
Louis, etc., R. Co., C.C.AOkl., 16 
F.2d 802. 

96- U.S.—^Esslngton v. Parish, C.C.A. 
Ill., 164 F.2d 726—Martin v. Cam- 
panaro, CCJLN.Y., 166 P.2d 127, 
certiorari denied 67 S.Ct 112, 329 

U. S. 759, 91 L.Bd. 654. 

Conn.—Oorpns Juris cited iu Sugrue 

V. Champion, 24 A.2d 890, 892, 128 
Conn. 674. 

Ill.—^Esser v. Community Consol. 
School Dist No. 62, 81 N.E2d 270, 
335 IlLApp. 199—^Keeran v. Wahl 
Co., 51 N.E.2d 598, 320 IlLApp. 457. 
N.Y.—In re Edwards' Will, 88 N.Y.S. 
2d 29, 194 Misc. 681, affirmed 82 N. 
Y.S.2d 609, 274 App.Div. 871, af¬ 
firmed In re Edwards' Estate, 85 
N.E.2d 788, 299 N.Y. 563—Meyers 
V. Frederick Hussey Bealty Corpo¬ 
ration, 45 N.Y.S.2d 137. 

Tex.—Geyser Ice Co. v. Sharp, Civ. 

App., 87 S.W.2d 883. 

Wash.—^Richardson v. Pacific Power 
& Light Co., 118 P.2d 985, 11 Wash. 
2d 288—^Haney v. Cheatham, 111 P. 
2d 1003, 8 Wash.2d 310. 

53 CJ. p 1241 note 64. 

97. Ga—Central Georgia Power Co. 
V. Pope, 86 S.E. 3*22, 144 Ga 130. 

53 C.J. p 1241 note 65. 

98. Ind.—^Rowe v. Band, 12 N.E 877, 
111 Ind. 206. 

N.H.—Sherburne v. Goodwin, 44 N.H 
271. 

99. IIL—^Bsser v. Community Consol. 
School Dist No. 62, 81 N.E.2d 270, 
335 IlLApp. 199. 

N.Y.—In re Knox* Will, 296 N.Y.S. 
745, 163 Misc. 264. 

BX—McHale v. Rosenblatt, 184 A. 

172, 56 BX 120, 168. 

53 C J. p 1241 note 67. 
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erally held that general words in a release are to 
be limited and restricted by particular words in the 
recital,1 at least where tihere is nothing on the face 
of the instrument, other than general words of re¬ 
lease, to show that anything more than the mat¬ 
ters «particularly specified was intended to be dis¬ 
charged,^ and where the particular recitals pre¬ 
cede the general words and there is authority to 
the effect that, where the general words precede the 
particular recitals, the latter do not control the 
general language.^ As otherwise stated the rule 
is that, if an intent to limit the scope of the release 
appears, it will be restricted to conform to such 
intent® The foregoing general rule has been said 
to be merely a rule of construction and not a strict 
rule of law’,® and to be inefficacious to control a 
court as against the obvious intention of the par- 
tiesJ 

Where the general words of release are printed, 
and the particular recitals written in, the latter 
have been held to qualify and limit the former;® 


the rule that general words in a written release are 
limited by particular words in the recital is pecu¬ 
liarly applicable to this situation.® 

Construction against releasor or draftsman. 
Where general words alone are used in a release, 
they w’ill be construed most strongly against the 
releasor and the same has been held as to a 
release specifying the matters released.ii It has 
also been held, how’ever, that an ambiguous release 
is to be construedi^ most stronglyi® against the one 
who prepared it 

Ordinary meaning of words. Pursuant to the 
general rule applicable in the construction of con¬ 
tracts generally, as discussed in Contracts § 301, 
particular words and expressions in releases are 
given their ordinary meanings, unless the context 
indicates their use in a different sense.i^ 

§ 39. What Law Governs 

The principles which determine what law governs 
with respect to the construction and operation of con¬ 
tracts generally are applicable to releases. 


1. U.S.—Vines v. General Outdoor 
Advertising: Co., O.A.N.Y., 171 F.2d 
487. 

Cal.—Cowles v. Independent Blevator 
Co., 70 P.2d 711, 22 Cal.App.2d 109. 
IlL—‘Kerr v. Schrempp, 60 N.F.2d 626, 
325 Ill.App. 614—Gelman v. Wend- 
rick, 53 N.K2d 479, 321 llLApp. 639. 
N.T.—In re Quick's Will, 263 N.Y.S. 
146, 147 Mlsc. 28—Federal Deposit 
Ins. Corp. V. McGuire, 65 N.Y.S.2d 
874. 

N.C—Westinghouse Blec. Supply Co. 
V. Burgess, 25 S.m2d 390, 223 N.C. 
97. 

Pa.—Ooxpns Jturis dted in. Liancaster 
Trust Co., now to Use of Farmers 
Bank & Trust Co. of Lancaster, v. 
Bngle, 10 A.2d 381, 384, 337 Pa. 
176. 

53 ax p 1241 note 70. 

Buie applied In law and in equity 
Ill.—^Kerr v. Schrempp, 60 N.B.2d 636, 
825 I11A.PP. 614. 

53 O.X p 1241 note 70 la]. 

Same inatnxment executed hy vadons 
peirsons 

Generally, in construing releases, 
especially where same Instrument is 
to be executed by various persons, 
standing in various relations and 
having various kinds of claims and 
demands against releasee, general 
words, although the most broad and 
comprehensive, are to be limited to 
paartieular demands, where it mani¬ 
festly appears, by the consideration, 
by the recital, by the nature and cir¬ 
cumstances of ^e several demands 
to one or more of which it is pro¬ 
posed to apply the release, that it was 
so intended to be limited by the .par- 
tiea— ^Bjopp v. Traders Clate City Nat. 
Bank, 210 S.W.2d 49. 357 Ma 659. 

% N.Y.—In re. Hdwwdir wpi, 88 W. 


Y.S2d 29, 194 Mlsc. 681, affirmed 
82 N.Y.S.2d 609, 274 App.Div. 871. 
affirmed In re Eidwards' Estate, 85 
N.E.2d 788, 299 N.Y. 553—Delaware 
County Elec. Co-op. v. City of New 
York, 99 N.Y.S.2d 42, reversed on 
other grounds 105 N.Y.S.2d 960. 

58 OJ. p 1242 note 71. 

3. N.X—Van Slyke v. Van Slyke, 78 
A. 179, 80 N.XLaw 882, 31 L.RJL.N. 
S.. 778, Ann.Cas.l912A 498. 

53 C.X p 1242 note 72. 

4. HL—Chicago Union Tract. Co. v. 
O'Connell, 79 NJE. 622, 224 IlL 428, 
8 L.R.A.,N.S.. 1034. 

53 ax p 1242 note 73. 

5. N.C.—Westing^ouse Electric Sup¬ 
ply Co. V. Burgess, 25 S.E.2d 390, 
223 N.C. 97. 

53 ax p 1242 note 74. 

6. N.Y.—Clozpns Xazls cited In 
Federal Deposit Ins. Corp. v. Mc¬ 
Guire, 65 N.Y.S.2d 874, 876. 

Wis,—Hoffmann v. Eastern Wiscon¬ 
sin R., eta, Co., 115 N.W. 883, 184 
Wis. €03. 

7. U.S,—^Hume v. American-West 
Afi'ican Line, D.aN.Y., 36 F.Supp. 
880, reversed on other grounds, aC. 
A., Hume '9. Moore-McCormack 
Lines, 121 F.2d 336, certiorari de¬ 
nied Moore-McCormack Lines v. 
Hume, 62 S.Ct. 188, 314 U.S. 684, 86 
LuEd. 547. 

N.Y.—Cospxu Juris Mted in Federal 
Deposit Ins. Corp. ▼. McGuire, 55 
N.Y.S.2d 874, 876. 

Wis.—^Hoffmann v. Eastern Wiscon¬ 
sin Bw, eta, Co., 115 N.W. 883, 134 
Wis. 603. 

8. N.Y.—Ryan v. New Yojk, 166 N. 
Y.S. 575, 179 APP.D1V. 181. 

NX),—Emerson-Brantinghluaa ImpL 
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Co. V. Busch, 175 N.W. 201, 44 N. 
D. 259. 

Writing as prevailing over printing in 
construction of contracts generally 
see Contracts $ 310. 

9. N.Y.—Ryan V. New York, 166 N.Y. 
Sw 575, 179 App.Div. 181. 

10. Mo.—^Kopp V. Traders Gate City 
Nat. Bank, 210 S.W.2d 49, 857 Mo. 
659. 

53 C.X p 1242 note 81. 

11. N.Y.—^Herrman v. Laemmle, 107 
N.Y.S. 73, 66 Misa 649, affirmed 
110 N.Y.S. 1131, 126 App.Dlv. 906. 

12. N.Y.—^Amusement Securities 
Corp. V. Academy Pictures Distri¬ 
buting Corp, 294 N.YjS. 279, 162 
Misc. 608, affirmed 294 N.Y.S. 305, 
250 App.Div. 710, and 294 N.Y.S. 
806, 250 App.Dlv. 710, motion de¬ 
nied 295 N.Y.S. 472, 250 App.Div. 
749, affirmed 13 N.B.2d 471, 277 N. 
Y. 557, reargrument denied 14 N.B. 
2d 383, 277 N.Y, 672, modified in 
part on other grounds 295 N.Y.S. 
436, 251 App.Div. 227—^Meyers v. 
Frederick Hussey Realty Corp., 45 
N.Y.S.2d 137—^Jersey Ins. Co. of 
New York v. Parrish, 33 N.Y.S.2d 
440. 

Va.—Georgeton v. Reynolds, 170 S.E. 
741, 161 Va 164. 

13. CaL—Sime v. MaJouf, 212 P.2d 
946, 95 Cal.App.2d 82, rehearing de¬ 
nied 213 P.2d 788, 95 CaLApp.2d 82. 

14. U.S.—^In re United Cigar Stores 
Co. of America aCA.N.Y., 85 F.2d 
IL 

N.X—Aljian v, Ben Sohlossberg, Ina, 
73 A.2d 290, 8 NXSuper. 461. 

S.C.—Gardner v. City of CcHunjbia 
Police Dept., 57 S.B.2d 308, 216 iS.a 
219. 

53 OJ. P 1242 note 84. .. . ,r 
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The principles as to what law governs which 
apply to contracts generally,-as discussed in Con¬ 
tracts §§ 12-24, govern with respect to releases.^® 
In the absence of proof to the contrary, the pre¬ 
sumption is that the common law is in force in the 
place of making the release,and the decisions of 
the courts of the forum as to what the common law 
is govern but there is no presumption that a 
statute of the forum exists at the lex loci con- 
tractus.15 The construction and validity of a re¬ 
lease are governed by the law of the place where 
it is executed,as are the questions whether a re¬ 
lease is to be regarded as a sealed or unsealed in¬ 
strument,20 and the effect of the presence or ab¬ 
sence of a seal,*21 but the validity of a release as 
a defense in an action in tort is governed by the 
law of the place of injury .22 The effect of a re¬ 
lease is properly determined by the law controlling 
the discharge of the obligation sought to be re- 
leased.23 A release will be given the same effect 
in the forum as it would have at the place of 
making,24 unless giving it such effect would vio¬ 
late some fundamental law or public policy of the 
forum or injuriously affect the rights of the citizens 
thereof.25 The presumption of knowledge of law 


has no reference to the law of another state or 
country.2^ The effect of the failure of a releasor 
to restore the consideration before bringing suit 
is governed by the lex fori and not by the law of 
the state where the release was executed.27 Where 
judgment is recovered against one partner in the 
state where the firm debt is contracted, the effect 
on the judgment of a release executed to the other 
partner in another state is to be determined by the 
law of the state where the judgment is obtained.28 

§ 40. Operation and Effect in General 

A valid release is a bar to recovery on the claim 
released, and even a voidable release is generally held 
to preclude recovery until It Is rescinded; but a void 
release Is no bar or defense to the claim, even though 
It has not been rescinded. 

In broad, general terms it has been said that 
a release should be given effect according to the 
justice of the case .22 More specifically, in the ab¬ 
sence of facts resulting in invalidity, under the 
rules discussed supra §§ 21-37, a release, as various¬ 
ly stated, operates, with respect to the claim or 
cause of action released, as an absolute,^® insuper- 
able,2i or completers bar to recovery,r8 or as a com- 


15. N. J.—Wain V. Wain, 22 A. 203, 53 
KJXaw 429. 

16. N.J.—Wain v. Wain, supra. 

17. Ga.—Gorman v. Griffin, 28 S,B. 
2d 897, 70 Ga.App. 585. 

18. N.J.—Wain v. Wain, 22 A. 203, 
53 N,J.Law 429. 

19. IlL—Woodbury v. XJ. S. Casualty 
Co., 120 N.E. 8, 284 Ill, 227. 

ao. N.J.—Wain v. Wain, 22 A. 203, 
53 N.J.Law 429. 

ai. U.S.—Pacific Mut Life Ins. Co. 
V. Webb, Mo., 167 F. 155, 84 C.C.A. 
603, 13 Ann.Cas. 752. 
aa. U.S.—^Lindsay v. Ohicagro, etc., 
H. Co., IlL, 226 P. 23, 141 C.C.A 
131, certiorari denied 36 S.Ct 727, 
241 U.S. 678, 60 L.Ed. 1233. 
W.Va.—Goldstein v. Gilbert, 23 S.E 
2d 606, 125 W.Va. 250. 

23. U.S.—Waters and Manufacturers 
Trust Co., C.C.A.Mich., 143 P.2d 383. 

53 aJ. P 1244 note 24. 

24. U.S.—The Adour, D.C,Md., 21 F. 
2d 858. 

Mich.—^Holdridgre v. Farmers*, etc., 
Bank, 16 Mich. 66. 

as. Ga.—Kent v. Hair, 4 S.E.2d 703, 
60 Ga.App. 652. 

Mich.—^Holdrid^e v. Farmers*, etc., 
Bank, 16 Mich. 66. 

ae. Iowa.—OEtauen v. Prudential Ins. 
Co., 106 N.W. 198, 129 Iowa 726. 

27. Atk.—St. Louis-San Francisco 
B. € 0 . r. Cox, 283 S.W. 81. 171 Ark. 
103. 

53 OJ. p 1244 note 28. 


Restoration of consideration as con¬ 
dition precedent to suit see supra 
§ 37. 

28. Pa.—Greenwald v. Easter, 86 Pa. 
45. 

29. N.T.—Whlttemore v. Judd Lin¬ 
seed, eta, Co., 27 KE. 244, 124 N. 
T. 566. 21 Am.S.R. 708. 

53 C.J. p 1242 note 86. 

sa Md.—^Hammond v. NTew York, 
eta, R. Co., 97 A. 1011, 128 Md. 442. 
**The effect of a release is to do 
away with all right of recovery ev¬ 
erywhere, under all law. It is not 
simply the abandonment of the 
means of recovery, or the remedy.** 
—Goldstein v. Gilbert, 33 S.E.2d 606, 
608, 125 W.Va. 250. 

31. Cal.—Garcia v. California Truck 
Co., 192 P, 708, 183 Cal. 767. 

32. N.T.—Johnson v. Star Perma¬ 
nent Wave Corporation, 261 N.Y.S. 
209, 287 App.Div^868, reargument 
denied 261 N.Y.S. 1037, 238 App.Div. 
765. 

53 C.J. p 1248 note 90. 

33. UJS.—^Zander v. Lutheran Broth¬ 
erhood of Minneapolis, Minn., C.C. 
A.Neb., 137 F.2d 17—^London Exten¬ 
sion Min. Co. V. Ellis, C.C.A.C 0 I 0 ., 
134 F.2d 405. 

Cal.—Sappa v. Crestetto, 177 P.2d 
950, 78 CaLApp.2d 362—Hudgins v. 
Standard Oil Co. of California, 43 
P.2d 597, 6 CaLApp.2d 618. 

Colo.—Denver, eta, R. Co. v. Sullivan, 
41 P. 601, 21 Colo. 302. 
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Fla.—Gtenung v, Loftln, 13 So.2d 149, 
152 Fla. 759. 

m.— ^Papke V. G. H. Hammond Co., 61 
N.E. 910, 192 HI. 631—Watson v. 
Gray, 54 N.E.2d 630, 822 HLApp. 
699. 

Iowa.—Crum v, McCollum, 233 NW. 
678, 211 Iowa 319. 

Md.—Spitze V. Baltimore, eta, R. Co., 
23 A. 307, 75 Md. 162, 32 Am.S.R. 
378. 

Mass.—Griffin v. New York, N. H. & 
H. R. Co., 181 NJ3. 839, 279 Mass. 
61L 

Mich.—^Norton v. Michigan State 
Highway Dept, 24 N.W.2d 132, 315 
Mich. 313. 

Minn.—^Driessen v. Moening, 294 N.W. 
206, 208 Minn. 356. 

N.Y.—^Barrett v. Third Ave. R. Co., 46 
N.T. 62JB—^Unexcelled Laundry As¬ 
tern V. Esemann, 287 N.Y.S. 581. 
248 App.Div. 610, affirmed 7 N.E.2d 
690, 273 N.T. 655—Smith v. Young, 
82 N.Y.S.2d 80. 192 Misc. 897, 

N.C.—^Mclnturll v. St Louis Union 
Trust Co., 158 S.B. 647, 201 N.C. 16. 
Pa.—Gibson v. Western New York, 
eta, R. Co., 80 A. 308. 164 Pa. 142, 
44 Am.S.R. 586—Grubb v. Cooper 
& Jarrett, 71 Pa.Dist & Co. 233, 60 
Dauph.Co. 544. 

Tex.—Hart v. Traders & General Ins. 
Co., 189 S.W.2d 493, 144 Tex. 146— 
Darling v. Panhandle & Santa Fe 
Ry. Co., Clv.App., 209 e.W.2d 660, 
refused no reversible error. 

Vt—Eastman v. Grant 84 Vt 887. 
53 aj. p 1243 note 91. 



76 C.J.S. 


RELEASE 


§ 40 


plete^^ or legal^B bar to an action or suites or as a 
bar to a judgment,37 as a good,38 complete,^9 or 
valid^9 defense, as a good^i or complete^^ answer, 
as a ground for dismissal of plaintiiFs case,^3 as 
an accord and satisfaction,^^ as conclusive of the 
cause of action,as conclusive against the right 
to maintain an action,^® as binding with the same 
effectiveness as a prior judgment,^7 as discussed 
infra § 41, as ending all rights of the releasor. A 
release of a cause of action cannot be binding as 
to one element of damage and fail to be binding as 
to the other.49 It has been said that no right of 
action can pass by a release of all causes of ac- 
tion.^9 A release of all claims and demands may 
operate as a satisfaction of the performance of a 
condition of a contract.^o 

A voidable release,®! such as one obtained by 
fraud,®^ is ordinarily valid and binding until re¬ 


scinded or repudiated, or its cancellation obtained, 
by the releasor; or, as otherwise stated, a release, 
even if invalid, is binding on the parties until at¬ 
tacked in a proper manner and set aside.®® How¬ 
ever, if a release is void and not voidable, it is no 
bar or defense to the alleged releasor’s claim,®* 
even though there has been no rescission;®® the 
party claiming the cause of action may ignore such 
a release in his petition, and, if it is pleaded against 
him, may in reply plead the facts which make it 
void,®® and some courts have held, without defi¬ 
nitely classifying such contracts as void or void¬ 
able, that releases obtained by fraud® or misrep¬ 
resentation®® do not bar actions on claims purport¬ 
ing to be released thereby, at least where the claim 
is for personal injuries and the release has been 
fraudulently procured for a grossly inadequate 
sum.® 9 


34. Ill.—^Tabbert v. Gruerine, 96 N.E. 
2d 642, 342 llLApp. 444. 

Mass.—Griffin v. New York, N. H. & 
H. R. Co.. 181 N.E. 839, 279 Mass. 
511. 

N.T.—^Prehe v. Schildwachter. 45 N. 

E.2d 427, 289 N.Y. 250. 

Pa.—Spaugy v. Isabel, Coin.Pl., 11 
Fay.I..J. 64. 

58 C.J. p 1243 note 92. 

35. Mich.—^Bums v. Beadins:, 155 N. 
W. 479, 188 Mich. 591. 

36. U.S.—Jack Mann Chevrolet Co. 
y. Associates Inv. Co., C.CA.Mlch., 
125 P.2d 778. 

Cal.—Pellett v. Sonotone Corp., 160 
P.2d 788, 26 Cal.2d 705, 160 A.L..R. 
863. 

Minn.—^Barrett v. Shambean, 245 N. 

W. 830, 187 Minn. 430. 

N.H.—Schoeld v. E. R. Bates & Com¬ 
pany, 3 A.2d 818, 90 N.H. 31. 

N.J.—McKenna v. Montclair Police 
and Firemen's Pension Commis¬ 
sion, 1 A.2d 756, 121 N.J.Law 206. 
Ohio.—Felder v. Pugh, 81 N.E.2d 639, 
84 Ohio App. 271. 

53 C.J. p 1243 note 94. 

37. Ark.—^American Nat. Ins. Co. v. 
Mooney, 164 S.W. 276, 111 Ark. 514, 

Pa.—^Yearlck v. Yeafic^ Com.PL, 3 
Lycoming 44. 

53 C.J. p 1243 note 95. 

Colo.—Orman v. Potter, 102 P. 
893, 46 Colo. 54. 

N.Y.—Stoeve v. Schlnasi, 258 N.Y.S. 
145, 236 App.Div. 102. 

39. Md.—^England v. Universal Fi¬ 
nance Co., 47 A.2d 389, 186 Md. 432 
—^Western Maryland Dairy Corpo¬ 
ration V. Brown, 181 A. 468, 169 
Md. 257. 

Neb.—Schmidt v. City of Lincoln, 37 
N.W.2d 500, 151 Neb. 317. 

N.C.—Watkins v. Grier, 39 S.B.2d 223, 
224 N.C. 339—Ward v. Heath, 24 
S.E.2d 5, 222 N.C. 479. 

53 C.J. p 1243 note 97. 
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40. DL—Miller v. St. Louis, etc., R. 
Co., 176 IlLApp. 439. 

41. N.Y.—Phelan v. New York, 23 N. 
B. 175, 119 N.Y. 86. 

48. Ala.—Payne v. Coleman, 93 So. 

222, 18 Ala.App. 525. 

Ga.—Western, etc., R. Co. v. Atkins, 
82 S.E. 139,141 Ga. 743. 

43. Mo.—Thompson V. Kansas City 
Western R. Co., 125 S.W. 1190, 142 
Mo.App. 234. 

44. Ga.—Western, etc., R. Co. v. At¬ 
kins, 82 S.E. 139, 141 Ga. 743. 

45. Tex.—^Hart v. Traders & General 
Ins. Co., 189 S.W.2d 493, 144 Tex. 
146, 

Wash.—Erickson v. Great Northern 
R. Co., 107 P. 365, 57 Wash. 520, 

46. Iowa.—^Kilby v. Charles City 
Western R, Co., 183 N.W. 371. 191 
Iowa 926—^Kilmartin v. Chicago, 
etc., R. Co., 114 N.W. 522, 137 Iowa 
64. 

47. Tex,—^Texas Employers' Ins. 
Ass'n V. Brandon, f89 S.W.2d 982, 
126 Tex. 636—^Hart v. Traders & 
General Ins. Co., Civ.App., 185 S. 
W.2d 605, affirmed 189 S.W.2d 493, 
144 Tex, 146. 

48. Ark.—Chicago, etc., R. Co. v. 
Smith, 193 S.W. 791, 128 Ark. 223. 

49. N.Y.—Amherst College v. Ritch, 
45 N.B. 876, 151 N.Y. 282, 37 UR. 

A. 305. 

50. Mass.—^Buttrlck Lumber Co. v. 
Collins, 89 N.E. 138, 202 Mass. 413. 

51. U.S.—^Patterson v. Gray, C.C.A. 
Ind,, 62 P,2d 387. 

N.Y.—Frehe v. Schildwachter, 45 N. 

B. 2d 427, 289 N.Y. 250—Bard-Park- 
er Co. V. Dictograph Products Co., 
17 N.Y.S.2d 688, 268 App.Div. 638 
—Taylor v. RusseU, 16 N.Y.S.2d 
388, 258 App.Div. 305, reargument 
denied 18 N.Y.Sw2d 751, 259 App. 
Div. 787. 

63 CUT. p 1243 note 11. 
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52. U.S.—Jack Mann Chevrolet Ca 
V. Associates Inv. Co., C.C.A.M1 c1l, 
125 P.2d 778. 

Cal.—Winstanley v. Ackerman, 294 P. 

449, 110 Cal.App. 641. 

Mich.—^Kordis v. Auto Owners Ina 
Co., 18 N.W.2d 811, 311 Mich. 247. 
Mo.—^Nelson v. Kansas City Public 
Service Co., App., 30 S.W.2d 1044. 
N.Y.—^Rudnick v. Rosenberg, 66 N.Y. 
S.2d 720. 

63 C.J. p 1^43 note 11. 

53. Ill.—Gearty v. L. Fish Furniture 
Co., 7 N.B.2d 493. 289 Ill.App. 638. 

53 C.J. p 1243 note 12. 

54. Cal.—Holcomb v. Long Beach 
Inv. Co., 19 P.2d 31, 129 Cal.App. 
285. 

Action for false imprisonment 

(1) An action for false imprison¬ 
ment is not barred by a release which 
is void as having been obtained by 
fraud.—^Harris v. Louisville, etc., R. 
Co., C.C.Tenn., 36 F. 116. 

(2) The fact that plaintiff secured 
his release by signature of a prom¬ 
ise not to prosecute an action for 
false imprisonment does not consti¬ 
tute a bar, since such promise is 
without consideration.—^Rice v. Har^ 
rington, 94 A. 736, 38 R.L 47, UILA. 
1916B 366—25 CJ. p 527 note 14 [a]. 

55. Cal.—Sime v. Malouf, 212 P.2d 
946, 95 Cal.App.2d 82, rehearing de¬ 
nied 213 P,2d 788, 96 Cal.App.2d 
82. 

56- Ohio.—Perry v. O'Neil, 85 N.BL 
41, 78 Ohio iSt 209. 

53 C.J. p 1244 note 14. 

Pleading in avoidance of defense of 
release generally see infra S 63. 
67- Cal.—Camith v. Frltch, 224 P. 
2d 702, 36 Cal.2d 426—Jordan v. 
Guerra, 144 P.2d 349, 23 Cal.2d 469. 

56. loL—^Hindelang v. Cbllord Mo¬ 
tors, 8 So.2d 600, 200 La. 569. 

59- OkL—Kennedy v. Raby, 50 P.2d 
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§§ 41-42 

§ 41. Estoppel and Discharge 

A valid release conclusively estops the parties to re¬ 
vive the claims released; the release completely dis¬ 
charges and extinguishes all rights and claims of the 
releasor against the releasee which are Included In the 
release. 

A valid release conclusively estops l3ie parties to 
revive and litigate the claim released,®® and, as dis¬ 
cussed infra § 44, an agreement not to sue has the 
same effect A release completely discharges and 
extinguishes all rights and claims of the releasor 
against the releasee which are included in the re¬ 
lease and this has been held true, even though 
the releasee fails fully to perform a promise which 
was the consideration for the release, unless the 
operation of the release was based on full perform- 
ance,®2 or even though the releasee denies liabil- 
ity.®3 The rule requiring all damages resulting 
from a cause of action to be sued for and recovered 
once for all, as discussed in Actions § 104, has been 
held merely a rule of procedure, and not to prevent 


a recovery for part of the damages after the giving 
of a release for the other part,®^ although there 
is also authority to the contrary.®® 

§ 42. -Conditional Release 

A release made subject to a condition precedent does 
not operate as a discharge until the occurrence of the 
condition. 

A release made subject to the occurrence of a 
condition precedent cannot be pleaded in bar of 
the claim until the happening of the event speci¬ 
fied,®® but such a release operates as a disdiarge 
on the occurrence of the condition.®^ Releases on 
condition subsequent have been both sustained®® and 
held invalid®® to the extent of the condition sub¬ 
sequent. An agreement to give a release which is 
based on a condition is not enforceable until the 
condition is fulfilled;^® but a release is not sub¬ 
ject to a condition which is not in the release itself 
or part of the contract of release.'^l 


716, 174 Okl. 332—Great American 
Life Ins. Go. of Hutchinson, Kan. 
V. Love, 35 P.2d 948, 169 OkL 36. 

60 . Cal.—Corpus Juris qiioted lu 
Texas Co. v. Wieezorek, 98 P.2d 
647. 550, 36 Cal.App.2d 560. 

La.—^Head v. Rex Drilling^ Co., App., 
182 So. 880. 

Md.—^England v. Universal Finance 
Co., 47 A.2d 389, 186 Md. 432— 
Western Maryland Dairy Corpora¬ 
tion V. Brown, 181 A, 468, 169 Md. 
267. 

N.T.—^Methuen Heel Co. v. Tapper, 41 
M.T.S.2d 357. 

Or.—Reid v. Kier, 162 P.2d 417. 175 
Or. 192. 

Pa.—Pidelity-Philadelphla Trust Co. 

V. Harry Weinmann Building & 
Loan Ass*n, 89 Pa.Di8t. & Co. 829. 

Tex.—Hart v. Traders & General Ins. 
Co., 189 S.W.2d 493, 144 Tex. 146 
—^McClure v. Fall, Com.App., 67 S. 

W. 2d 231. 

63 C.J. p 1244 note 30. 

61. U.S.—Zander v. Lutheran Broth¬ 
erhood of Minneapolis, Minn., O.C. 
A,Heb„ 137 P.2d 17. 

Cal.—^Pellett v, Sonotone Corp., 160 
P.2d 783, 26 Cal.2d 705, 160 A.L.R 
863. 

Colo.—Trustee Co. v. Bresnahan, 203 
P.2d 499, 119 Colo, 811. 

La.—^Thompson v. Rlvett & Reel, 
App., 25 So.2d 124. 

Mich.—Greer v. Parks, 2 H.W.2d 476, 
300 Mich. 492. 

Minn.—Mantz v. SuUwold, 281 N.W. 
764, 203 Minn. 412—Mofte.t v. 

White, 279 N.W, 732, 203 Minn. 47 
—Liaughren v. J. S. Nolan Sales 
Stable Co., 203 N^W. 445, 168 Minn. 
85. 

Neha—Goodhart v. Chicago, B. & Q. 


R. Co., 19 N.W.2d 549, 146 Neb. 
290. 

N.T.—In re Proctor^s Estate, 195 N. 
E. 813, 267 N.T. 109—Polesir v. All 
Borough Transp. Corp., 16 N.Y.S.2d 
762, 172 Mlsc, 946—^In re Sielcken's 
Estate, 293 N.Y.S. 721, 162 Misc. 
54. 

Pa.—^Kent Defense Corp. v. Colonial 
Assur. Co., 63 A.2d 63, 360 Pa. 569 
—^In re Donaldson's Estate, Orph, 
69 Dauph.Co. 229—Stein v. Leeder, 
Com.Pl,, 98 Pittsb.Leg.J. 321— 
Boocks, for Use of v. Cochran, Com. 
Pl„ 23 Wash.Co. 44. 

S D.—Greve v. Bisson, 8 N.W,2d 869, 
69 S.D. 208. 

Wash.—^Michigan Millers Mut. Fire 
Ins. Co. V. -Oregon-Washington R. 
& Nav. Co., 201 P.2d 207, 32 Wash. 
2d 256. 

W.Va.—Clark v. Sperry, 25 S.E.2d 
870, 125 W.V^ 718. 

WIs.—Singer v. General Accident, 
Fire & Life Assur. Corporation, 
262 N.W. 702, 219 Wis. 508. 

53 C.J. p 1244 note 32. 

62. U.S.—^In re Atwater, C.C.A.N.Y., 
266 F. 278, affirmed 41 S.Ct. 150, 
254 U.S. 423, 65 L.Ed. 339. 

53 C.J. p 1245 note 33. 

Failure of consideration see supra § 

20 . 

63. N.J,—Aljian v. Ben Schlossberg, 
Inc., 73 A.2d 290, 8 NJ.Super. 461. 

64. U.Sv—Texas, eta, R. Co. v. Dash- 
iell, Tex., 25 S.Ct 737, 198 U.S. 621, 
49 L.Ed. 1150. 

53 C.J. P 1245 note 35. 

65- Ija.—^Thompson v. Kivett & Reel, 
App., 25 So.2d 124. 

66- Ark.—Arkansas Valley Compress 
6b Warehouse Co. v. Morgan, 229 S. 
W.2d 138, 217 Ark, 16L 
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Cal.—Johnson v. Pickwick Stages 
System, 291 P. 611, 108 Cal.App. 
279. 

Or.—^Pond V. Jantzen Knitting Mills, 
190 P.2d 141, 183 Or. 256. 

W.Va.—Clark v. iSperry, 25 S.E.2d 
870, 125 W.Va. 718. 

53 C.J. p 1245 note 38. 

Time of taking effect of release gen¬ 
erally see infra S 45. 

Oouditlou as to part of debt 
Contract for sale of business re¬ 
leasing seller from indebtedness, ex¬ 
cept for a designated sum, until prof¬ 
its eaualled such sum, entitled pur¬ 
chaser to judgment therefor, where 
no profits were realized within time 
speeded.—Rosa v. Nava, 81 S.W.2d 
910, 235 Ky. 574. 

67. N.Y.—Northern New York Pow¬ 
er Corporation v. State, 298 N.Y.S. 
688, 183 Misa 306, affirmed 88 N. 
Y.S.2d 893, 265 App.Div. 908* appeal 
denied Northern New York Power 
Corp. V. State of New York, 41 N. 
Y.S.2d 189, 266 App.Div. 712. 

W.Va.—Clark v. Sperry, 25 S.B.2d 
870, 126 W.Va, 718. 

68. N.T.—Barnes v. Southfield Beacfii 
Co., 96 N.E. 691, 202 N.T. 301. 

53 CJ. p 1245 note 39. 

69. Pa,—^Tysou v. Dorr, 6 Whart. 
256. 

53 C.J. p 1245 note 39. 

7a U.S.—U. S, V. Jolllmore, D.C. 

Mclss., 44 F.Supp. 639. 

N.T.—Daly v. State, 80 N.T.S.2d 717, 
262 App.Div. 661, affirmed 42 N.B:2d 
14, 288 N.T. 6$L 

Definition and nature of agreement to 
release see supra $ 4. 

71. N.T.—Ross Industries Corp. v, 
BenUey, 85 N.T.S.2d 215. 
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§ 43. Admissi(Mx of Liability by Release 

The acceptance or procurement of a release does 
not, according to some authorities, amount to an admis* 
Sion of liability on the part of the releasee; but it has 
also been held that a consciousness of liability may be 
inferred under some circumstances from the taking of a 
release. 

The acceptance or procurement of a release has 
been held not to be an admission by the releasee 
of the existence of a liability on his part ;'^2 
it has been held that it cannot be said, as a matter 
of law, that consciousness of liability may not be 
reasonably inferred from such acceptance,and, as 
discussed infra § 72, there is authority to the effect 
that whether such acceptance is an admission is 
a question for the jury. 

§ 44. Operation of Covenant Not to Sue 

Although there is authority holding that a covenant 
not to sue does not extinguish the cause of action, and 
although the covenant is in no technical sense a release, 
it IS generally held that. In order to avoid circuity of 
action, an unlimited covenant not to sue operates as a 
release and may be pleaded in bar of a subsequent action. 

There is authority for the view that a covenant 
not to sue does not extinguish the cause of action 
or constitute a defense to a suit thereon,and 


that the covenantee’s remedy is to bring an action 
or counterclaim for breach of the covenant*^® oj- 
plead the breach by way of set-off or recoupment,^® 
unless the covenant itself provides that it may be 
pleaded as a defense, in which case it will be con¬ 
strued and given effect as a release.'^^ As dis¬ 
cussed infra § 50, however, this rule is most often 
enunciated and applied in cases in which a cove¬ 
nant not to sue is given to one of several joint tort¬ 
feasors; and with respect to the effect of a cove¬ 
nant not to sue on the liability of the covenantee 
himself, while the covenant is not in any technical 
sense a release,^® it is generally held that, in order 
to avoid circuity of action,^® a covenant or agree¬ 
ment unlimited in time and scope, not to sue the per¬ 
son or all the persons liable to the covenantor, in 
contract or tort, operates as a release and may be 
pleaded in bar of a subsequent action,*® particu¬ 
larly where the agreement provides that it may be 
so pleaded,*! provided, according to some authori¬ 
ties, the covenant is in all points commensurate 
with the obligation.** The rule is otherwise in re¬ 
spect of an agreement not to sue which is made 
to apply to fewer than all the persons liable,*^ par¬ 
ticularly where the agreement spedfically states 


72. N.T.—Baldwin v. New Tork 
Cent, etc., R. Co., 2 N.Y.a 481, 56 
N.T.Super. 607, affirmed 24 N.E. 
1098, 121 N.T. 684. 

63 C.J. p 1245 note 41. 

3Uabmty as joint tort-feasor 
Mere receipt of money from own¬ 
er’s insurer and release of owner and 
driver of car in which person was 
Injured with reservation of rights 
against city and utility claimed to 
be responsible did not of itself show 
that driver was considered joint tort¬ 
feasor.—^Landry v. New Orleans Pub¬ 
lic Service, 147 So. 698, 177 La. 106. 
Bstoppel as against other tort-feasor 
Release of tort-feasor with Injured 
person’s assignment of cause of ac¬ 
tion to him does not operate as es¬ 
toppel against assignee’s asserting 
that he was not in fact legally liable, 
as against another tort-feasor,—^Bay¬ 
lor University v. Bradshaw, Civ.App., 
52 S.'W.2d 1094, affirmed Bradshaw v. 
Baylor University, 84 S.‘W’.2d 703, 126 
Tex. 09. 

73. S.C.—-Wade v. Southern R. Co., 
71 S.B. 859, 89 S.C. 280. 

74. Tenn.—Summers v. Bond-Chad- 
well Co., 146 S.W.2d 7, 24 Tenn. 
App. 357. 

75. Tenn.—Stunmers v. Bond-Chad- 
well Co., supra. 

76. Tenn.—Summers v. Bond-Chad- 
well Co., supra. 

77. Cal.^—Hawber v.'Raley, 268 P. 
943, 92 CaLApp. 791. 

73. N.T.—Shaw v. Cfissey, 48 N.T. 
S.2d 237, 182 Mlsc. 27. 


Tex.—The Praetorians v. Simons, Civ. 
App.. 187 S.W.*2d 238. 

79. Cal.—^Pellet v. Sonotone Corpora¬ 
tion. 160 P.2d 783, 26 Cal.2d 705, 160 
A.L.R. 863—Sunset Scavenger Corp. 
V. Oddou, 53 P.2d 188. 11 Cal.App. 
2d 92. 

Ill—Onyschuk v. A. Vincent Sons 
Co., 277 ULApp. 414. 

Mass.—-EArcher v. Burbank, 21 N.B. 
2d 542, 303 Mass. 303, 124 A.L.R. 
1292. 

Tex.—^The Praetorians v. Simons, Civ. 

App., 187 S.W.2d 238. 

53 C.J, p 1245 note 49. 

80. Cal.—^Pellett v. Sonotone Corp., 
160 P.2d 783, 26 Cal.2d 705, 160 
A.L.R 863. 

Ill.—Onyschuk v. A. Vincent Sons 
Co., 277 ULApp. 414. 

Md.—^Lanasa v. Beggs, 151 A. 21, 159 
Md. 311. 

Mass.—^Karcher v. Burbank, 21 N.B.2d 
542, 303 Mass. 303, 124 A.L.R. 1292. 
Minn.—Moffat v. White, 279 N.W. 
782, 203 Minn. 47. 

N.T,—Shaw V. Crissey, 43 N.T-S.2d 
237, 182 Misc. 27. 

N.C.—^Waldrop v. Town of Brevard, 
62 S B.2d 612, 283 N.C. 26. 

Tex.—The Praetorians v. Simons, dv, 
App., 187 S.W.2d 238. 

53 C.J. P 1246 note 60. 

BeOlazatory judgment 
Where covenant not to sue was 
available as a oomplete defense in 
negligence action, covenantee was not 
entitled to a declaratory judgment 
establishing the validity of the cove¬ 
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nant and enjoining covenantor from 
asserting its validity.—Sunset Scav¬ 
enger Corp. V. Oddou, 53 P.2d 188, 11 
CaLApp.2d 92. 

Bstoppel 

A covenant not to sue estops the 
parties to revive and litigate the 
claims embraced.—Bird v. Bilby, 215 
S.W. 909, 202 MOA.PP. 212--58 C.J. p 
1244 note 31. 

Agreement to abandon, action, in 
tort fully discharges promisee of all 
liability to promisor and extinguish¬ 
es promisor’s right of action against 
promisee.—Lanasa v, Beggs, 151 A. 
21, 159 Md. 311. 

Statutory provisiOB, 

Under a statutory provision to 
such effect, a covenant never to sue 
is equivalent to a release.—Atlantic 
Coast Line R. Co. v. Ousts, 60 S.B. 
2d 770, 82 GaApp. 36—63 C.J. p 1246 
note 52 [a]. 

81. Minn.—^Davls v. Moses, 215 N* 
W. 225, 172 Minn. 171. 

53 aJ. p 1246 note 53 [a]. 

82. U.S.—Gteirnett v. Macon, C.C., 19 
P.Cas.No.5,245, 2 Brock. 185, 6 Call 
808, 10 Va 308. 

53 ax p 1246 note 51. 

83. Del—^knrpuji OUzis cited in 
Balick V. Philadelphia Dairy Prod¬ 
ucts Co., 162 A. 776, 777, 5 W.W. 
Harr. 269. 

N.T.—Shaw V, Crissey, 48 N.1r.S.2d 
237,182 Misc. 27. 

53 ax p 1246 note 54. 
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an intention not to affect any claim against such 
other persons.^^ It has been held that an agree¬ 
ment to extend the time of payment of a debt or not 
to sue during a limited time cannot be pleaded in 
bar of an action brought before tihe expiration of 
the time stipulated, but for the breach thereof an 
action may be maintained as on an independent 
agreement,*5 or an injunction may be secured in 
equity and an agreement to look only to the 
land on which a mortgage is given to secure a note 
cannot be pleaded in bar of a suit on the note.^^ 
However, there is authority to the effect that an 
agreement not to sue during a limited time operates 
directly on the original obligation as a modifica¬ 
tion thereof, and not as an independent undertaking, 
so that it is a good defense to an action brought 
on the original obligation before the expiration of 
the time limited.^® 

A covenant not to maintain an action already 
brought has been construed as a release of the 
action.8^ 

§ 45. Time of Taking Effect 

Provisions In a release relative to the time of Its tak¬ 
ing effect will ordinarily govern. 

Where a release is executed to have effect on a 
date subsequent to the trial, it cannot be received 
in evidence to affect the matters in controversy, ^0 
An agreement to release future claims may be en¬ 
forceable when the future claims arise,^i Where 


the releasor makes an absolute delivery of the 
release to take effect on the happening of a con¬ 
tingency, it becomes, when such event occurs, 
absolute as the releasor’s deed by relation from 
the first delivery.92 Ordinarily a release operates 
prospectively, not retroactively.®^ A covenant by 
creditors that they will receive the debtor’s property 
for their use, in full satisfaction of their demands, 
and will forever release and discharge him from 
all other claims, has been construed as a present 
release.®* 

§ 46. Persons Concluded 

A release concludes all persons claiming under the 
releasor with respect to the demands released or whose 
right with respect to the matters embraced In the release 
are subject to such disposition by the releasor. 

A release by the person having the exclusive 
right to recover on the demand involved bars an 
action on the same demand by another.®® An ex¬ 
ecutor is barred by a release executed by his dece¬ 
dent®® or by his decedent’s widow ;®^ and a re¬ 
lease of the executor estops the residuary lega¬ 
tees.®® A release by a party under an assumed 
name may conclude him from enforcing rights ac¬ 
quired by him in his real name against the same 
releasee.®® Although it has been held that one 
of several obligees may execute a valid release, 
by which the entire obligation will be discharged, if 
such result is intended,i ordinarily, a release by one 
person cannot discharge claims of another, who is 


84 . XJ.S.—The Thomaa P. Beal, D.C. 
Wash., 298 P. 121. 

85. Colo.—Walling v. Warren, 2 
Colo. 434. 

58 C.J. p 1247 note 66. 

After ezplratloBt of time 
A covenant not to sue, arising out 
of acceptance by parties of recom¬ 
mendation promulgated by the petro¬ 
leum coSrdinator with regard to ac¬ 
tions for patent infringement during 
period of war emergency, terminated 
with revocation of the coordinator’s 
recommendation, and did not there¬ 
after bar action for declaratory Judg¬ 
ment involving patent rights.—Phil¬ 
lips Petroleum Co. v. Shell Develop¬ 
ment Co., D.C.DeL, 64 F.Supp. 806. 

86. Mass.—^Reed v. Stoddard, 100 
Maas. 425. 

87. N.H.—Parker v. Holmes, 4 N.H. 

97. 

53 eJ. p 1247 note 59. 

88. Wash.—Staver v. Mlssimer, 82 P. 
995, 6 Wash. 173, 36 Am.S.R. 142. 

53 O.J. p 1247 note 60. 

89. N.H.—Masterson v. Berlin St. R 
Co., 139 A. 753, 83 N.H. 190. 

53 a J. p 1247 note 61. 

9a Conn.—Wolcott v. Coleman, 1 
Conn. 375. 


N.Y.—Rosenthal v. Rudnick, 82 N.T. 

S. 1004, 84 App.Div. 611. 

91. XJ.S.—^Hume v. American-West 
African Line, D.C.N.Y., 36 P.Supp. 
880, reversed on other grounds, C. 
CjL, Hume v. Moore-McCormack 
Lines, 121 F.2d 336, certiorari de¬ 
nied Moore-McCormack Lines v. 
Hume, 62 S.Ct 188, 314 U.S. 684, 
86 L,Bd. 547. 

Release as including or excluding 
demands subsequently arising see 
infra $ 53. 

98. Mass.—^Timothy t. Wright, 8 
Gray 522. 

93. U.a—Parker v. U. S., 22 CtCL 

100 , 

94. Maas.—^Tuckerman v. Newhall, 
17 Maas. 581. 

95. Tenn.—^Davls v. Preels, 15 Tenn. 
App. 152. 

9a N.Y.—Sterling v. Chapin, 92 N. 
Y.S. 904, 102 App.Div. 689—Dibble 
V. New York, etc., R. Co., 25 Barb. 
183. 

97. S.C.—Aldrfdge v. Watts MiU, 127 
S.E. 213, 131 S.a 222. 

9a N.H.—Sherburne v, Goodwin, 44 
N.H. 271. 


99. Mass.—Rlopot v. Metropolitan 
Stock Exch., 74 N.R 596, 188 Mass. 
335. 

1. Ill.—^Lumberman’s Ins. Ca v. Pre¬ 
ble, 50 ni. 332. 

53 C.J. p 1248 note 7a 

Release by bailee 

(1) A general release of a tort¬ 
feasor by a bailee which wholly ends 
all causes of action which the bailee 
may have had against the tort-feasor 
will be presumed to end all claims 
for damages and to bar recovery by 
the bailor, provided the bailor has 
expressly or Impliedly consented to 
the release or is in some way protect¬ 
ed.—Belli v. Forsyth, 16 N.H.2d 656, 
301 Mass. 203, 118 A.L.R. 1335. 

(2) Bo, the owner of a vessel Is 
barred from suing a dock company 
for damage to the vessel by a release 
executed to the dock company by 
the owner’s bailee, a lighterage com¬ 
pany, given after a suit by the bailee, 
approved by the owner, the benefits 
of which the owner appropriated, 
without claim of fraud.—Mercantile 
Bajik V. Flower Lighterage Co., C.C. 
A.N.Y., 10 F.2d 705, certiorari denied 
46 S.Ct. 639, 271 U.S. 688, 70 luEd. 
1152. 
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not a party to the release, and whom the releasor 
has no power to bind, against the releasee,^ or 
claims of another which, although arising out of 
the -same transaction, are separate and distinct^ 
Accordingly, a release executed by an injured per¬ 
son to one obligor is no defense with respect to a 
claim against such obligor by another obligor to 
whom the releasee is liable,^ although the contrary 
has been held in the case of a general release ac¬ 
knowledging pa 3 nnent in full settlement of any 
and all claims,® and even in the case of a gen¬ 
eral release reserving rights against coobligors.® It 
ha-s been held that a general release concludes a 
claim by a joint tort-feasor against the releasee 
for contribution,^ but there is also authority to the 
contrary.® Where property sold under a condition¬ 
al sale is damaged by the wrongful act of another 
while in the possession of the conditional vendee, 
a release given by such vendee to the tort-feasor 
in consideration of full damages precludes recovery 
of the same damages by the conditional vendor, 
even though the release was given without his 
knowledge or consent.® Similarly, a release given 
by a mortgagor having possession of a chattel under 
a contract by which the mortgagee retains title, 
to one who damages the chattel, is a bar to an ac¬ 


§§ 46-4 

tion by the mortgagee for damages arising froi 
the same cause of action.^® . 

A covenant not to sue does not absolve the cov< 
nantee from liability to one to whom such cove 
nantee stands as indemniton^^- 

§ 47. - Release by Less than All Obli 

gees or Tort-Feasees 

A release by one or more of a number of Joint ob 
ligees Is a cHscharge by all. 

A release by one or more of a number of join 
obligees is in law a discharge by all.^® 

§ 48. Persons Released 

The question as to what persons are released by 
release depends on the intention of the parties as gath 
ered from a proper construction of the instrument. 

Generally speaking, the question as to what per 
sons are released by a release depends on the in 
tent of the parties as gathered from a proper con 
struction of the instrument^® While it has bee 
said that a release running specifically in favor o 
one person cannot be extended to cover other per 
sons, neither named nor referred to therein,!^ par 
ticularly as to entirely independent causes of ac 


8. U.S.—U. S. V. standard Oil Co. of 
Cal., D.C.Cal., 60 F.Supp. 807, af¬ 
firmed, C.C.A., 153 P.2d 958, af¬ 
firmed 67 S.Ct. 1604. 

Ariz.—Central Arizona Light & Pow¬ 
er Co. V. Meek, 11 F.2d 850, 40 Ariz. 
255. 

N.J.—Jaeger v. Naef. 171 A. 166, 112 
N.J.Law 417. 

Tex.—Valley Gin Co. v. Fletcher, Civ. 

App., 109 S.W.2d 567. 

53 C.J. p 1247 note 67. 

Beleass hy bailae 

Where bailee of an automobile exe¬ 
cuted releases of all claims for dam- 
agres arising out of a collision, and 
the bailor was not a party to the re¬ 
leases, the bailor could not be bound 
by such releases. 

Mass.—Belli v. Forsyth, 16 N.E2d 
656, 301 Mass. 203, 118 A.L.R. 1335. 
Pa.—National Bond & Investment Co. 
V. Gill. 187 A. 75, 123 Pa.Super, 
341. 

3. U.S.—^Fleischman v. Harwood, D. 

C.N.T.. 10 P.R.D. 139. 

Ky.—^Petroleum Exploration v. White, 
34 S.W.2d 738, 237 Ky. 10. 

Va.—^Anderson v. Sisson, 196 S.E. 
688. 170 Va. 178. 

4b U.S.—^Jones v. Waterman S. S. 

Corp., aaA.Pa., 155 F.2d 992. 

8- ni. —winter Ins. Exchange of Chi¬ 
cago Motor Club V. Andersen, 73 N. 
Eb2d 12, 331 I11.APP. 260. 
SabrogatloiL rights of Insurer 
Even if wrongdoer procured a gen¬ 
eral release from kisured with knowl¬ 


edge that insurance had been paid 
under automobile collision policy, the 
release prevented insurer from en¬ 
forcing its subrogation rights against 
alleged wrongdoer.—winter Ins. Ex¬ 
change of Chicago Motor Club v. An¬ 
dersen, supra. 

6. N.T.—Handelman v. Dime Sav. 
Bank of Brooklyn, 300 N.Y.S. 17, 
164 Mlsc. 651. 

7. D.C.—^McKenna v. Austin, 184 P. 
2d 669, 77 U.S.App.D.C. 228, 148 A. 
L.R. 1263, 

8. Ky.—^Leitner v. Hawkins, 223 S. 
W.2d 988, 311 Ky. 300. 

9 . Mass.—^Associates Discount Corp. 
V. Gillineau, 78 N.E2d 192, 822 
Mass. 490. 

N.C.—^Mercer v. New Amsterdam 
casualty Co., 189 S.E. 762, 211 N. 

a 288. 

10b Ala.—^Lowery v. Louisville & N. 

K. Co., 153 So. 467. 228 Ala. 187. 
53 C.J. p 1248 note 71. 

11. N.Y.—McLaughlin v. City of 
Syracuse, 56 N.Y.S.2d 594, 269 App 
Div. 382. 

12. Cal.—Cober v. Connolly, 128 P. 
2d 519, 20 Cal.2d 741, 142 A.L.H. 
367. 

Pa.—^Myers v. Plummer, 21 Pa,Dist 
& Co. 12, 50 Montg.Co. 259. 

Wyo.—Corpus Juris cited in EQll v. 
Breeden, 79 P.2d 482, 488, 53 Wyo. 
125. 

53 C.J. p 1248 note 69—13 C.J. p 676 
note 4. 


Fraud 

A discharge of the promisor by a 
obligee in fraud of a coObligee is In 
operative to discharge the promisor' 
duty to the extent of the cobbligee’ 
interest in the performance, if th 
promisor gives no value, or knowf 
or has reason to know, of the frauc 
—Cober V. Connolly, 128 P.2d 511 
20 Cal.2d 741, 142 A.L.IL 867. 

13. Cal.—^Eustaoe v. Dechter, 128 I 
2d 367, 53 Cal.App.2d 726. 

La,—^Zibilich v. Rlttenberg, 139 S< 
309, 18 La.App. 628. 

N.Y.—^Anthony v. George T. Bye, Inc 
277 N.Y.S. 222, 243 App.Div. 390- 
In re Many's Estate, 207 N.Y.S. 76] 
124 Misc. 150. 

Pa.—^Link Bldg. Sc Lioan Ass'n, t 
Use of Melnick. v. Melnick, 189 
470, 326 Pa. 182. 

S.D.—^Benson v. Sioux Falls Medic* 
and Surgical Clinic, 252 N.W. $6^ 
62 SJ>. 824. 

53 CJ. p 1248 note 81. 

Rules of construction of releases gres 
erally see supra $ 38. 

14. N.Y.—Secor v. Tradesmen’s Na 
Bank. 133 N.Y.'S. 197, 148 App.Dii 
141. 

OkL—Healdton Oil & Gas Co. v, Reg 
nler, 39 P.2d 973, 170 Okl. 271. 
Uistake la. naming rdeasee 
Where, in a release, there is an ev] 
dent intention to refer to owner c 
automobile Involved in a partmeoa 
accident, a mistahe in naming owne 
does not afCact the legal effect of th 
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tion,i5 a release in favor of some specifically named 
persons may also extend to cover other persons 
descriptively referred to therein.^® 

The operation and effect of releases of prior or 
subsequent parties to a bill or note are discussed in 
Bills and Notes § 474, and the effect of releases of 
principals or sureties is discussed in Principal and 
Surety §§ 223-230. 

§ 49. -Joint or Joint and Several Oblig¬ 

ors 

a. In general 

b. Effect of receipt 

c. Effect of covenant not to sue 

a. In General 

At common law a release of one of two or more Joint 
debtors or obligors or Joint and several debtors or obligors 
releases and discharges all; but, although there is au¬ 
thority to the contrary, It is generally held that if the 
obligee, in releasing one of the debtors, reserves his 
rights against the others, such reservation will be given 
effect. In some jurisdictions the common-law rule has 
been modified or replaced by statute. 

At common law, and in the absence of statutes 
providing otherwise, and subject to limitations to 
be hereinafter pointed out, a release of one of two 
or more joint debtors or obligors or joint and sev¬ 


eral debtors or obligorsi*^ to which the other debtors 
or obligors do not consent^® releases and discharg¬ 
es all, to the extent, according to some authorities, 
of the joint but not the several liabilities.^® This 
rule has been limited in its application to technical 
releases, imder seal, at least where the common- 
law efficacy of seals has not been abolished by stat¬ 
ute,®® or to what has been said to be tantamount 
to a release under seal, namely, discharge by op¬ 
eration of law;2i but it has been held that where 
a parol release is supported by sufficient consider¬ 
ation, it is a question of intention whether such con¬ 
sideration was gpven and accepted in full discharge 
of the liability.®® It has been said that the rule 
is a technical one and should not be extended un¬ 
less the interests of the unreleased debtor have 
been prejudiced,®® and that the equities of the situ¬ 
ation should be considered in each case.®^ If the 
releasee’s coobligors agree prior to the execution of 
the release that the release shall not affect their 
liability, they are not discharged thereby.®® 

If the liability of a number of debtors or obligors 
is not joint, as where the claims are independent 
or the causes of action separate and distinct, the ob¬ 
ligee may release one of them from whom he is en-^ 
titled to recover without thereby discharging the 
others.®® 


release^—Jersey Ins. Co. of New York 

V. Parrish, 38 N.Y.S.2d 440. 

15. U.S.—^The Ross Coddlngton, I>.C.‘ 
N.Y., 40 F.2d 280, reversed on other 
grounds, C.C,A., 6 F.2d 191—Shields 
V, U. S., D.C.Pa., 73 F.Supp. 862. 

Cal.—^Ash V. Mortensen, 160 P.2d 876, 
24 Cal.2d 654. 

I>au—Maclulesky v. Stoltzfus, Coin.Pl., 
26 North.Co. 331. 

16. Cal.—Eustace v. Dechter, 128 P. 
2d 367, 63 CaLApp.2d 726, 

17. U.Sk—^Renault v. L. N. Renault 
& Sons, D.aPa., 90 F.Supp. 630, re¬ 
versed on other grounds, C.A., 188 
F.2d 317—Conmar Products Corp. 
v. Tlbony, D.C.N.Y., 63 F.Supp. 372. 

m.—Kerr v. Schrempp, 60 N,E.2d 636, 
326 llLApp. 614—^Dizmoor Golf 
Club V, Evans, 274 BLApp. 617. 

Mass.—^Perry v. Oliver, 69 K'.R2d 192, 
217 Mass. 538. 

N.Y.—^Rector, Church Wardens and 
Vestrymen of St. James Church in 
City of Brooklyn v. City of New 
York, 26 N.Y.S.2d 762, 261 App.Div. 
614—Dumbadze v. Agrsncy of Canar 
dlan Car & Foundry Co., 38 N.Y.S. 
2d 991, stating Quebec law, affirmed 
Gurge V. Agency of Canadian Car 
Jk Foundry Co., 46 N.Y,S.2d 956, 267 
:iSp(p.Div. 762, appeal denied In re 
n^Qabadzers Estate, 47 N.Y.S.2d 316, 
'3S6T APP.D1V. 878. 

Mi|^.-Mjlholson V. Gavin, 81 N.E2d 
m'Oliio St 661, 189 A.IiuR. 76. 


Or.—Reid v. Kier, 162 P.2d 417, 175 
Or. 192. 

Wash.—Tucker v. Brown, 150 P.2d 
604, 20 Wash 2d 740. 

53 C.J. p 1249 note 85. 

Snle applied to particular releases 

(1) Release of one or more of Joint 
obligors on a note.—Wood v. Bmin- 
ger, 107 P.2d 557, 44 N.M, 636—53 
C.J. p 1249 note 85 [f] (4). 

(2) Creditor-beneficiary’s release of 
promisor.—Reid v. Kier, 162 P.2d 417, 
175 Or, 192. 

(3) Use-plaintifTs release of judg¬ 
ment debtor in garnishee proceeding.' 
—^Link Building & Loan Ass’n, to 
Use of Melnick, v. Melnick, 189 A. 
470, 325 Pa. 182. 

(4> Release of mortgagor from lia¬ 
bility for deficiency.—^Feitllnger v. 
Heller, 164 A. 6, 112 N.J.Ba. 209. 

(5) Rule applied to other releases 
see 53 C.J. p 1249 note 85 [fj. 

la Neb,—Huber Mfg. Co. v. Silvers, 
124 N.W. 148, 86 Neb. 760, 183 Am. 
S.R. 689. 

53 C.J. p 1260 note 86. 

19. Pa.—Singer v. Ritter, 74 A.2d 
520, 167 Pa.Super. 154/ 

2a Me.—^Bradford v. Prescott 27 A. 

461, 85 Me. 482. 

53 C.J. p 1250 note 89. 

21. N.Y.—Morgan v. Smith, 70 N.Y. 
687. 


22. Md.—^Booth V. Campbell, 15 M<L 
569. 

Mo.—^McCormick v. St Liouis, 66 S. 
W. 1038, 186 Mo. 316. 

23. Wash.—Johnson v. Stewart, 96 
P.2d 473, 1 Wash,2d 439. 

24. Wash,—Johnson v. Stewart su¬ 
pra. 

25. S.C.—^Massey v. Brown, 4 S.C. 
85. 

53 C.J. p 1250 note 93. 

2a U.S.—Jones v. Waterman S. S. 
Corp., aaA.Pa., 166 F.2d 992— 
Flannery v. Flannery Bolt Go., C. 

C. A.Pa., 108 F.2d 531, certiorari de¬ 
nied Flannery v. Flannery Bolt 
Co., 60 S.Ct 615, 309 UB. 671, 84 
luEd. 1017—Schlff V. Hammond 
Clock Co., C.C.A.I11., 69 F.2d 742, 
reversed on other grounds 65 S.Ct 
148, 293 U.S. 529, 79 L.Bd. 639— 
Conmar Products Corp. v. Tlbony, 

D. C.N.Y., 63 F.Supp. 872—^Irving 
Trust Co. V. Deutsch. IXaN.Y., 2 
F.Supp. 971, modified on other 
grounds, C.C.A, 73 F.2d 121, cer¬ 
tiorari denied Biddle v. Irving 
Trust Co., 66 aCt 405, 294 U.S. 708. 
79 Ii.Ed. 1243, rehearing denied 5^ 
act 514, 294 U.S. 733, 79 L.Ed. 
f262, certiorari denied Deutsch v. 
Irving Trust Co.. 55 S.Ct 405, 294 

U. S. 708, 79 L.Ed. 1243, Hammond 

V. Irving Trust Co., 55 S.Ct 405i 
294 U.S. 708, 79 L.Bd..X243, Irving 

1 Trust Ca T. Mendea. 55 ^Qt i05» 
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Elsewhere in this work will be found discussions 
of the elfect of releases of particular coobligors, 
such as coguarantors, discussed in Guaranty § 82, 
release of cosureties, discussed in Principal and 
Surety § 231, and release of joint judgment debtors, 
discussed in Judgments § 564; satisfaction by one 
of several joint obligors is discussed in Accord 
and Satisfaction § 14. 

Reservation of rights against codbligors. The 
rule that release of one debtor or obligor releases 
and discharges all joint or joint and several debtors 
or obligors has been held to be one of law and not 
merely one of construction, and to operate even 
in the face of the expression by the releasor of 
an intention to the contrary, by the express res¬ 
ervation of his rights against all the debtors or 
obligors other than the releasee,^? on the groimd 
that such a purpose is repugnant to the nature of 


§ 49 

the instrument and void.^^ However, there is also 
authority to the effect that where the intention of 
the releasor not to release obligors other than the 
releasee is manifested by such an express reserva¬ 
tion or other evidences of the intent, it will pre¬ 
vail and, as discussed infra subdivision c of 
this section, releases containing such reservations 
are frequently construed merely as covenants not 
to sue, not releasing the other obligors, since the 
strict application of the rule might defeat the 
avowed intent of the releasor and give an unde¬ 
served windfall to his debtors. 

Operation and effect of statutes. The common- 
law rule as above stated has been modified or re¬ 
placed by statute in some jurisdictions, principal¬ 
ly so as to allow the obligee to release one or more 
of the obligors wi^out thereby releasing the oth¬ 
ers.^® In some jurisdictions, under statutes ex- 


294 U.S. 708. 79 KEd. 1243. and 
Bell V. Irving Trust Co., 55 S.Ct. 
406, 294 U.S. 709, 79 L.Ed. 1243. 
CaJ.—Poliak v. Staunton, 293 P. 26, 
210 Cal. 656. 

Conn.—Qeraty v. Elaufman. 162 A. 33, 
115 Conn. 563. 

N.T.—^Anthony v. George T. Bye, Inc., 
277 N.Y.S, 222, 243 App.Div. 390. 
K.C.—Johnson v. Coppersmith, 190 S. 

B. 235, 211 N.a 734. 

Okl.—^Elmendorf v. Heatley, 80 P.2d 
632, 183 OkL 146. 

Pa.—Singer v. Ritter, 74 A-2d 620, 
167 Pa.Super. 154. 

53 C.J. p 1253 note 2. 

Principal and surety 

(1) The release of a surety gen¬ 
erally does not discharge principal. 
—In re Gee's Estate, 46 N.T.S.2d 662. 

(2> The rule Is not altered by the 
fact that surety pays for the release 
less than the sum that is due.—^Har¬ 
ris V. De Paulina, 178 N.B. 225, 40 
Ohio App. 57. 

(3) Release of principal as affect¬ 
ing liability of surety see Principal 
and Surety S9 223-226. 

Stockholders 

(1) Release of stockholders does 
not release corporation where the lat¬ 
ter's liability is on a note while the 
stockholders* liability is statutory.— 
Bank of Verona v. Stewart, 270 N.W. 
634,. 223 Wis. 577. 

(2) Effect of release of some stock¬ 
holders on right to recover against 
other stockholders see Corporations 
§ 664. 

Pro tanto dls^iarge > 

VThere injured seaman had distinct 
causes of action against wharf own¬ 
er for negligence in maintaining 
wharf and against shipowner for 
maintenance and cure, seaman was 
not entitled to recover full damages 
in both actions, but, under rule that 
no one may reaver compensatory 


damages more than once, seaman was 
relegated to recovery agrainst ship¬ 
owner of that part of his damage not 
represented in settlement made with 
wharf owner.—Muise v. Abbott, C.C. 
A.Mass., 160 F.2d 590. 

27. Ala.—Gray v. Brown, 22 Ala. 262. 
53 C.J. p 1250 note 96. 

28. Mont.—Collier v. Field, 1 Mont. 
612. 

29. Cal.—^Bank of America Nat 
Trust & Sav. Ass'n v, Duer, 117 P. 
2d 405. 47 Cal.App.2d 100—Ellis v. 
Jewett Rhodes Motor Co., 84 P.2d 
791, 29 Cal.App.2d 396. 

N-M.—^McCallister v. Farmers Devel¬ 
opment Co„ 143 P.2d 697, 47 N.M. 
395. 

N.Y.—^Halsey v. Bank of New York & 
Trust Co., 279 N.Y.S. 71, 244 App. 
Div. 701, reversed on other grounds 
200 N.E, 671, 270 N.Y. 134. 

Okl.—^Dodson v. Continental Supply 
Co.. 53 P.2d 582, 175 OkL 587. 

Pa.—Joseph Melnick Bldg. & Xioan 
Ass'n, to Use of Melnick, v. Mel¬ 
nick, 64 A.2d 773, 861 Pa. 328. 
Tex,—^Beitel v. Beitel, dvJLpp., 109 
S.W.2d 345, error dismissed—^Sim¬ 
mons V, Sikes, Civ,App., 56 S.W.2d 
193, error dismissed. 

Wash.—Corpus juris cited in. Tucker 
V. Brown, 160 P.2d 604, 669, 20 
I Wash.2d 740—North Pacific Public 
Service Co. v. Clark, 52 P.2d 1255, 
185 Wash. 132. ^ 

53 C.J. P 1251 note 98. 

Release of principal 
A release by creditor of undisclosed 
principals, executed: after full disclo¬ 
sure, did not constitute a release of 
agent of the principals, where release 
reserved all rights of creditor against 
agent—Joseph Melnick Bldg. & Lioan 
Ass'n, to JJse of Melnick ▼. Melnick, 
64 A.2d 773, 361 Psu 328. 

The trend of modem anttaoaity is 
to modify the strict eonmunsrlaw rule 
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by which joint contract obligors were 
often released by inadvertent or ill 
advised release of one of them, and 
to require giving grreater considera¬ 
tion to intent of the parties as ex¬ 
pressed by their acts and particularly 
by their writings.—Johnson v. Stew¬ 
art 96 P.2d 473, 1 Wash.2d 439. 

Xu XUluois 

(1) There are cases supporting the 
rule stated In the text—Forster v. 
Sheridan Trust & Savingrs Bank, 257 
ni.App. 463—63 C.J. p 1251 note 98. 

(2> There are also, however, deci¬ 
sions to the contrary.—^Rlce v. Web¬ 
ster, 18 Ill. 331—^Benjamin v. McCon- 
nel, 9 Ill. 545, 46 Am.D. 474. 

(3) In a number of federal cases it 
is stated that In Illinois the rule that 
if there is language in the release 
of a joint debtor manifesting an in¬ 
tent to preserve the releasor's right 
against other codbligors, effect is giv¬ 
en to this manifestation.—Bryan v. 
Greaves, aC.A.IlL, 138 P.2d 877, cer¬ 
tiorari denied 64 S.Ct. 619, 321 U.S. 
778, 88 L.Bd. 1071—Aiken v. Insull, 
C.C.A.I11., 122 F.2d 746, certiorari de¬ 
nied 62 S.Ct. 638, 315 U.S. 806, 86 
Lt.Ed. 1205, rehearing denied 62 S.Ct 
904, 315 U.Sw 829, 86 L.Ed. 1224, cer¬ 
tiorari denied Insull v. Aiken. 62 S.Ct 
638, 315 U.S. 806, 86 UEd. 1205. 

<4> In another federal case, how¬ 
ever, it waa held that the Illinois 
cases, holding that a reservation qf 
rights against debtors not released 
will not be given effect had not been 
overruled,—^Reconstruction Finance 
Corporation v. Central Republic Trust 
Co., C,C.A.IU., 128 F.2d 242. certiorari 
denied Miner v. R. P. C., 63 S.Ct 60, 
817 U.S. 660, 87 KEd. 531, rehearing 
denied 63 S.Ct 199, 317 UJS. 709, 87 
I UEd. 565. 

130. U.S.—Uhl Estate Co. v. C. I. R.. 

! C.C.A.9. 116 F.2d 403. « 

I CaL—^Dougherty v. California Kettle- 
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pressly so providing, the intent of the parties con- 
trols.*! 

h. Effect of Receipt 

A receipt given on payment of less than an entire 
liquidated or undisputed indebtedness does not operate 
as a discharge of codebtors, unless It is under seal and 
there is no reservation of rights. 


A receipt, even if in full, to one joint debtor, giv¬ 
en on payment of less than an entire liquidated, 
undisputed or mala fide disputed indebtedness, being 
nudum pactum, does not operate as a complete dis¬ 
charge of such debtor,32 and a fortiori does not 
release his codebtors,^3 but the rule is otherwise as 
to a receipt under seal without the expression of 


man Oil Royalties, 8S P.2d 690, 13 

CaL2d 174. 

Va.—First & Merchants Nat. Bank of 

Richmond v. Bank of Waverly, 197 

S.B. 462, 170 Va. 496, 116 A.L.R. 

1156. 

53 C.J. p 1251 note 102. 

3Ca S&otiisiaoa 

(1) Under a statute so providing*, a 
release or settlement effected in fa¬ 
vor of one of two or more solidary 
obligors, without reserv'ation of 
rights against the others, discharges 
all such obligors.—Spears v. St. 
Charles Dairy, App., 194 So. 738— 
Sly V. New Orleans, T. & M. Ry Co, 
App„ 142 So. 276—George T. Bishop, j 
Inc., V. Jones, 136 So. 101. 17 La.App. 
410—63 C.J. P 1251 note 102 [f]. 

(2) The statute contemplates the 
debt and not judgment that evidences 
the debt, and, since there is but one 
debt, there can be but one satisfac¬ 
tion of it.—Converse v. Victor & Pre- 
vost, 22 So.2d 737, 208 La. 47, 

(3) Under the statute, the creditor 
may release one of the persons soll- 
darily bound without impairing his 
rights against others likewise bound 
by expressly reserving such rights.— 
New Tork Life Ins. Co. v. Palermo, 
App., 30 S0.2d 228—S. P. Weaver 
Lumber ft Supply Co. v. Ashford, 
App., 12 So.2d 834—^Reid v. Lowden, 
App., 185 So. 100. affirmed 189 So. 286, 
192 La. 811—53 C.J. p 1251 note 102 
[f] (7). 

(4) There is nothing sacramental 
about the form in which such reser¬ 
vation must be made and one Is not 
presumed to waive his rights against 
other in solldo obligors, unless it 
clearly appears that he intended to 
do so.—^Williams v. De Soto Bank ft 
Trust Co., 179 So. 303, 189 La. 245. 

(5) The Negotiable Instruments 
Law did not repeal the statute.—J. L 
Case Threshing Mach. Co. v. Brldger, 
63 So. S19, 133 La. 754—S. P. Weaver 
Lumber ft Supply Ob. r. Ashford, 
App., 12 So.2d 834. 

Ih lCMi«dppi 

(1) Under a statute allowing a 
creditor of joint or joint and several 
debtors to release one or more of 
them without thereby releasing the 
others, and providing for the credit¬ 
ing of the whole amount paid by the 
released debtor. If more than his 
ratable share of the whole debt, and 
ef the full amoTUxt of his ratable 
share If he paid less than that, the 
others being liable for the residue, 
the obligation of parties jointly and 


severally liable on a note must be 
credited with the pro rata share of 
the parties released.—^Yazoo Delta 
Mortg. Co, V. Harlow, 116 So. 441, 149 
Miss. 864—Branton v. Crittenden, 111 
So. 150. 145 Miss. 531—53 C.J. p 1251 
note 102 [g]. 

(2) The statute abolishes all dis¬ 
tinction in remedies on joint and sev¬ 
eral obligations, but not distinction in 
substance between them.—Wisdom v. 
Guess Drycleaning Co., D.C.Miss., 5 
P.Supp. 762. 

Zn imissouxl 

Under a statute to such effect, a 
creditor of two or more joint and sev¬ 
eral debtors may compound with any 
and every one or more of his debtors 
for such sum as he may see fit, and 
release him or them from all further 
liability for such indebtedness, with¬ 
out Impairing his right to collect the 
balance from the others not released. 
—McGinnis v. Rolf, 189 S.W.2d 456, 
239 Mo.App. 54—Guilford Bank of 
Guilford v. Hubbell, App., 138 S.W. 
2d 690. 

53 C.J. p 1251 note 102 thj. 

Xn New Tork 

(1) Under a statute so providing, 
release or discharge of one or more 
of several obligors does not discharge 
cobbllgors against whom the obligee, 
as part of the same transaction, ex¬ 
pressly reserves his rights in writing. 
—Brin V, Brandt, 26 N.T.S.2d 477, 
176 Misc. 580, affirmed 31 N.Y.S'.2d 
674, 263 App.Div, 811, affirmed 43 N. 
E.2d 718, 289 N.T. 581, 

(2) The statute, repealing all acts 
or parts of acts inconsistent there¬ 
with, supersedes that part of the Ne¬ 
gotiable Instruments Law which is 
Inconsistent with such provision.— 
Brill V. Brandt, supra. 

(3) The provision applies to judg¬ 
ment debtors as well as other debt¬ 
ors.—^Brlll V. Brandt, supra. 

(4) All parties to note were “sev¬ 
eral obligors” within such provision; 
and the release by bank of the prin¬ 
cipal debtor on a note did not dis¬ 
charge persons secondarily liable 
thereon where bank's right against 
persons secondarily liable was ex¬ 
pressly reserved in writing.—^Brill v. 
Brandt, supra. 

Jn. Ohio 

<1) ThA common-law rule has been 
modified by statute, with respect to 
copartners and joint debtors, and- the 
discharge of one only operates as a 
partial payment.—Sprague v. Childs, 
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16 Ohio St. 107—53 C.J. p 1251 note 
102 [j]. 

(2) Under the statute, where a 
creditor settles with one joint debtor, 
although such settlement is for less 
than the latter*s proportionate share 
of the obligation, his full share of the 
obligation is credited as a payment 
on the common debt, as far as his co¬ 
debtors are concerned, and loss inci¬ 
dent to such settlement, if any, falls 
on the creditor and not on the other 
codebtors; if, on the other hand, one 
or more codebtors are obliged to pay 
their common creditor more than his 
or their proportionate share of com¬ 
mon obligation remaining unpaid aft¬ 
er a settlement by one of their num¬ 
ber, he or they still have right to call 
on the codebtor, who has settled, for 
equitable contribution, and, hence, the 
other joint debtors are not released 
because of the settlement as at com¬ 
mon law, since under the statute the 
equivalent of their common-law right 
of contribution is preserved.—Ghol- 
son V. Savin, 31 N.E.2d 858, 137 Ohio 
St. 561, 139 A.L.R. 76. 

Zn Texas 

(1) The rule that release of one 
maker of a joint obligation discharg¬ 
es all has been abrogated by statute 
and no longer prevails.—Shield v. 
First Coleman Nat. Bank of Cole¬ 
man, Clv.App., 160 S.W.2d 277, af¬ 
firmed First Coleman Nat Bank of 
Coleman v. Shield. 166 S.W.2d 688, 
140 Tex. 117. 

(2) Other cases have held, without 
expressly referring to statute, that 
release of one jointly or severally 
bound does not release others simi¬ 
larly bound.—Lipe v. Webster, Civ. 
App., 278 S.W. 246—>Tinkham v. 
Wright, OiT.App.. 163 S.W. 616. 

31. Ala.—Orr v. Read Phosphate Co., 

112 So. 145, 215 Ala. 562. 

53 C.J. p 1252 note 1. 

32. Iow6L—^Rauen v. Prudential Ins. 

Co.. 106 N.W. 198, 129 Iowa 725. 

58 C.J. p 1253 note 5. 

Debtor Iil solido 

In Louisiana a receipt to a debtor 
in solido for his part severs the ob¬ 
ligation and extinguishes It as to 
him- —^Benton v. Roberts, 1 Rob, 101 
—^Baldwin v. Gray, 4 Mart.,N.S., 192, 
16 Axn.D. 169. 

33. Md.—Commercial, etc., Nat. 

Bank v. McConnick, 55 A, 439, 97 

Md. 703. 

53 C.J, p 1253 note 5. 
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any intent to reserve the creditor's rights against 

the codebtors 34 

c. Effect of Covenant Not to Sue 

A covenant or agreement not to sue one of two or 
more Joint or joint and several debtors or obligors does 
not release or discharge the other debtors or obligors, at 
least to the extent of the amount remaining unpaid. 

A covenant or agreement not to sue or other¬ 
wise enforce rights against one or less than all of 
joint or joint and several debtors or obligors does 
not release the other debtors or obligors, and is 
not pleadable in bar of an action against them;35 
particularly where the covenant expressly reserves 
the covenantor’s rights against the other obligors 
but any pa 3 nnent made must be credited as against 
the other coobligors.^? If an action is brought by 
the creditor in violation of his agreement, the cove¬ 
nantee may sue on the covenant for damages but 
ft has been held that a covenant not to sue is not 
breached merely by joining the covenantee in an 
action against the other obligors and obtaining 
judgment, but only by seizing the property of the 
covenantee to satisfy the judgment 33 Instruments 
containing covenants not to sue and providing that 
if suit be brought the covenant shall be a bar and 
operate as a release have been construed as cove¬ 
nants not to sue,^3 at least where it is expressly 
stipulated that the covenant is not to discharge the 
other obligors and, likewise, releases of one 
joint debtor or obligor wherein the creditor re¬ 
served his right against the others have been con¬ 
strued as covenants not to sue in order to effectuate 
the apparent intention of the parties,42 at least if 
it is not under seal.48 In general, the modem 
tendency is to construe instruments in the form 
of releases as covenants not to sue in order to 


carry out the intention of the parties as appearing 
from the context and the surrounding circumstanc- 
es.44 However, a covenant to cancel a joint note 
amounts to a release because performance of the 
covenant discharges the obligation.45 

Covenantee liable over. It has been held that 
where the relationship between the covenantee 
and the other obligor is such that the latter will 
be entitled to recover back from the covenantee 
any damages he may be compelled to pay, the cove¬ 
nant not to sue may be given the effect of a re¬ 
lease, and an action against the other obligor en¬ 
joined at the instance of the covenantee.46 

§ 50. -Joint Tort-Feasors 

a. In general 

b. Existence of joint liability 

a Effect of covenant not to sue 

d. Effect of receipt 

e. Effect of dismissal or discontinuance 

f. Effect of failure to sue or acceptance 

of gratuity 

a. In General 

(1) General rule 

(2) Intention and reservation of rights 
(1) General Rule 

At common law, and in the absence of statutes pro¬ 
viding otherwise, it is a general rule that a valid re¬ 
lease of one joint tort-feasor releases and dischargee all 
the joint tort-feasors. 

Although there is some authority to the con¬ 
trary,47 the general rule is that at common law, 
and in the absence of statutes providing otherwise, 
and subject to limitations to be pointed cut herein- 


84. Mass.—Kale y. Spaulding:. 14 N. 
m 534, 145 Mass. 432, 1 Am.S.R. 
475. 

35. U.S.—Aiken v. Insull, C.C.A.I11., 
122 F.2d 746, certiorari denied 62 
act 638, 315 U.S. 806, 86 L,Ed. 
1205, rehearing: denied 62 S.Ct 901, 
315 U.S. 829, 86 L.Ed. 1224, certio¬ 
rari denied Insull v. Aiken, 62 S.Ct. 
638, 315 UJS. 806, 86 L..Ed. 1205. 
Ga.—^Moore, v. Smith, 50 S.E.2d 219, 
78 Ga.App. 49. 

HI.—Progrress Laundry Co. v. 
Schweik, 75 N.E.2d 390, 332 Ill.App. 
408. 

Ind.—Snyder v. Miller, 22 N.E.2d 985, 
216 Ind. 143. 

K.J.—Gangrer v. Moffett 79 A.2d 323, 
12 N.J.Super. 186. 

N.T.—Wilder v. Pennsylvania R. Co., 
156 N.B. 88, 245 N.T. 86, 52 A.L.R. 
188. 

53 CJ. p 1263 note 10. 

38. Iowa.—Savery v. Kist 11 N.W.2d 
28, 284 Iowa 99. 


37. U.S.—In re Klmbrou^h-Veasey 
Co., D.CGa., 292 P. 767. 

Ga.—Corpus Juris cited in Atlantic 
Coast Line R, Co, v. Ousts, 60 S. 
E.2d 770, 784, 82 GaApp. 36. 

Tex.—Corpus Juris cited lu Bradshaw 
V. Baylor Umversitj', 84 S.W.2d 703, 
705, 126 Tex. 99—Corpus Juris cit¬ 
ed in Baylor University v. Brad¬ 
shaw, Clv.App., 62 S.W.2d 1094, 
1101 . 

38. U.S.—^The Thomas P. Beal, D.C. 
Wash., 298 P, 121. 

53 C.J. p 1254 note 12. 

39. Pa.—^Baldwin v. Ely, 193 A. 299, 
127 Pa.Super. 110. 

40. K.T.-^ouch V. Mills, 21 Wend. 
424. 

63 O.J. p 1254 note 13. 

41. N.J.—^Bowne v. Mt Holly Nat 
Bank, 45 N.J.Law 360. 

42. U.S.—R. P. C. V. Barrett C.CJL 
Ht, 131 P.2d 745—Gillman v. Stem, 
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aC.A.N.T„ 114 P.2d 28, certiorari 
denied Stern v. Gillman, 61 S.Ct 
441, 311 U.S. 718, 85 LEd. 468. 

N.D.—Security State Bank of Stras- 
burg V. Groen, 230 N.W. 298, 59 N. 
D. 431. 

Pa.—Baldwin v. Ely, 193 A. 299, 127 
Pa.Super. 110. 

53 C.J. P 1254 note 15. 

43. Md.—Shriver v. Carlin, etc., Co., 
141 A. 434, 155 Md. 51, 58 A.L.R. 
767. 

44. Ind.—Corpus Juris guoted in 
Snyder v. Miller, 22 N.E.2d 985, 
990, 216 Ind. 143. 

63 a J. p 1264 note 17. 

45. N.Y.—^Phelps v. Johnson, 8 
Johns. 54. 

48. Mass.—'Karcher v. Burbank, 21 
N.E.2d 542, 303 Mass. 303, 124 A. 
L.R. 1292. 

417. Old.—-Tulsa v. McIntosh, 216 P. 

624, 90 Okl. 50. 

58 CU. p 1265 note 20. 
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after in this section, a valid release of one joint 
tort-feasor releases all the joint wrongdoers, and 
is a bar to a suit against any of them for the same 


wrong, because an injured person is entitled to 
but one satisfaction, from whatever source,^ ^ and 
because, as discussed supra § 40, a release operates 


43. U.S.—U. S. ex rel. Marcus v. I 
Hess. C.CAPa, 154 F.2d 2yi— 
Western Express Co. v. Smeltzer, 
C.aA.Ohlo, 88 P.2d 94, 112 A.L.R. 
74, certiorari denied 58 S Ct. 17, C02 
U.S. 698, 82 L..Ed. 539—Western 
Express Co. v. Lechlghtner, 88 F 2d 
94, 112 A.L.K. 74, certiorari denied 
68 S.Ct. 17, 302 U.S. 698, 82 L.Ed. 
539—Western Express Co. v. Ber- 
key, 88 P.2d 94, 112 A.L.R. 74, cer¬ 
tiorari denied 58 SCt 17, 202 U.S. 
698, 82 L.Ed. 539—Southwestern 
Gas & Electric Co. v. Williams, C. 
CA-Tex., 76 P.2d 40, certiorari de¬ 
nied 55 S.Ct. 827, 295 U.S. 749, 79 L. 
Ed. 1693—SchifC v. Hammond Clock 
Co., C.C.A.I11., 69 lP.2d 742, reversed 
on other grounds 55 S.Ct. 146, 293 
U.S. 629, 79 L..Bd. 639—Rushford v. 
U S., D.C.N.T, 92 P.SUPP. 874— 
American Fidelity & Cas. Co. of 
Richmond, Va., v. Zurich General 
Acc. & Liability Ins. Co., D.C.S.C, 
70 P.Supp. 613—^McWhirter v. Otis 
Elevator Co., D.CS.C., 40 PSupp. 
11—^ISIorrison v. Coombs, D.C.Me., 
24 P.Supp. 366—Jenkins v. South¬ 
ern Pac. Co., D.C.Cal., 17 F.Supp. 
820, reversed on other grounds, C. 
CA., Jenkins v. Pullman Co, 96 P. 
2d 405, affirmed 59 S.Ct 347, 305 
U.S. 634, 83 L.Bd. 334—O’Shea v. 
New York Cent, etc., R. Co., Ill., 
105 P. 659, 44 C.C.A 601. 

Ariz.—Smith v. Pinner, 201 P.2d 741, 
68 Anz. 115—Pagerberg v. Phoenix 
Plour Mills Co., 71 P.2d 1022, 60 
Arlz. 227. 

Cal.—Pellett v, Sonotone Corp., 160 
P.2d 783, 26 Cal.2d 706, 160 A.L.R. 
863—Eincheloe v. Retail Credit Co., 
46 P.2d 971, *4 Cal.2d 21—Bee v. 
Cooper, 17 P.2d 740, 217 Cal. 96— 
Urtoa V. Price, 57 Cal. 270—Oil 
Tool Exchange v. Schuh, 153 P.2d 
976, 67 Cal.App.2d 288— Lrelf v. 

Knewbow, 117 P.2d 922, 47 CaLApp. 
2d 360—Cowles v. Independent Ele¬ 
vator Co., 70 P.2d 711, 22 Cal.App. 
2d 109—^Blackburn v. McCoy, 37 P. 
2d 153, 1 Cal.App.2d 648—Charle- 
ville V. Metropolitan Trust Co. of 
California, 29 P.2d 241, 136 Cal. 
App. 849—Drumm v. Hart, 27 P. 
2d 945, 136 Cal.App. 12—Olsen v. 
Great Western Power Co. of Cali¬ 
fornia, 16 P.2d 347, 127 Cal.App. 
710—Merrill v. Los Angeles Cotton 
Mills. 7 P.2d 829, 120 Cal.App. 149 
—Johnson v. Pickwick Stages Sys¬ 
tem, 291 P. 611, 108 Cal.App. 279. 
Del.—Corpus Jturls cited in. BaJlck v. 

Philadelphia Dairy Products Co., 

- 162 A 776, 777, 5 W.W.HaiT. 269. 
D.C.—McKenna v. Austin, 184 P.2d 
659. 77 USApp.D.a, 228. 148 AL. 
R. 1253^Ea4Bdewitz v. Kay. 70 P.2d 
782. 63 APP.D.C. 178^ 

Pia.—^Martin v. Burney; 84.So.2d 36» 


160 Fla. 183—Sands v. Wilson, 191 
So. 21, 140 Fla. 18. 

Ga.—^Donaldson v. Carmichael, 29 S. 
B, 135, 102 Ga. 40—Giles v. Smith, 
56 S.R2d 860, 80 Ga,App. 540— 
Moore v. Smith, 50 S.B.2d 219, 78 
Ga.App. 49—Gorman v. Gnffin, 28 
S.E 2d 897, 70 Ga.App. 585—Caplan 
V. Caplan, 9 B.E 2d 96, 62 Ga.App. 
677—^Askew v. Goldsmith, 4 S.E.2d 
697, 60 Ga.App. 718. 

Ill.—‘Kuzma v. Barber, 89 N.E 2d 279, 
339 I11.APP. 248—Manthel v. Hel- 
merdlnger, 76 N.B.2d 132, 332 Ill. 
App. 335—Stoewsand v. Checker 
Taxi Co., 73 N.B.2d 4, 331 Ill.App. 
192—Koltz v. Jahaaske, 38 N.E.2d 
973, 312 IlLApp. 623—Welty v. 
Laurent 1 N.E 2d 577, 285 IlLApp. 
13—Onyschuk v. A Vincent Sons 
Co., 277 IlLApp. 414—^Reams v. 
Janoskl. 268 IlLApp. 8—Chapin v. 
Chicago, etc., R. Co., 18 IlLApp. 47. 

Ind.—Jackson v. Record, 5 N.E.2d 
897, 211 Ind. 141. 

Iowa.—Barden v. Hurd, 253 N.W. 127, 
217 Iowa 798—Phillips v. Wern- 
dorff, 243 N.W. 526, 215 Iowa 621. 

Kan.—Jacobsen v. Woerner, 89 P.2d 
24, 149 Kan. 598. 

Ky.—^Miller’s Adm’x v. Picard, 191 
S.W 2d 202, 301 Ky. 157. 

La.—^Irwin v. Scribner, 15 La.Ann 
583—^Recile v. Southern United Ice 
Co., 136 So. 769, 17 La.App. 611, 
followed in 136 So. 771, 17 La.App. 
614. 

Md.—^Lanasa v. Beggs, 161 A 21, 169 
Md. 311. 

Mass.—^Fleming v. Dane, 10 N.B.2d 
85, 298 Mass. 216. 

Mich.—^Erkiletian v. Devletian, 299 
N.W. 821, 299 Mich. 96—Slater v. 
lanni Const Co,, 266 N.W. 496, 268 
Mich. 492. 

Minn.—Corpus Juris cited in Serr v. 
Biwabik Concrete Aggregate Co., 
278 N.W, 365, 362, 202 Minn. 166— 
De Cock V. O’Connell, 246 N.W. 885, 
188 Minn. 228, 86 AL.R 41, remit¬ 
titur amended on other grounds 
248 N.W, 829, 188 Minn. 228, 86 A 
L.R. 41—Smith V, Mann, 239 N.W. 
223, 184 Minn. 486—Martin v. Bet¬ 
ter, 289 N.W. 219, 184 Minn. 457, 
80 AL.R. 471. 

Mont—Corpus Juris cited iu Lisoski 
V. Anderson, 112 P.2d 1056, 1067, 
112 Mont 112—Chisholm v. Voca¬ 
tional School for Girls, 64 P.2d 
838, 103 Mont 603—v. Mar¬ 
tin, 292 P. 577, 88 Mont 266, 

N.J.—^Moss V. Cherdak, 176 A 833, 
114 N.J.Law 332—^Rogers v. Cox, 50 
A 143, 66 N.J.Law 432—Spurr v. 
North Hudson County R. Co., 28 A 
682, 56 NJ’.Law 346—U. S. Fidelity 
Guaranty Co. v. Goetze, 164 A 
524, 108 N.J.Eq. 210—Vattanl v. 


Damiano, 153 A 841, 9 N.J.Misc. 
290. 

N.M.—Corpus Juris cited in Downer 
V. Southern Union Gas Co., 208 P, 
2d 815, 817, 53 NM. 354. 

N.Y.—Milks V. Mclver, 190 N.E. 487, 
264 N.Y. 267—Rector. Church War¬ 
dens and Vestrymen of St James 
Church in City of Brooklyn v. City 
of New Work, 26 N.Y.S.2d 762, 
261 App.Div. 614—Gray v. Fogarty, 
261 N.Y.S. 842, 237 App.Div. 855— 
Brogan v. Hanan, 66 N.Y.S. 1066, 
55 App.Div. 92, reheard 87 N.Y.S. 
930, 93 App.Div. 68—Gross v. Penn¬ 
sylvania, etc., R. Co., 20 N.Y.S. 28, 
65 Hun 191—^Moulton v. Utica Mut 
Ins. Co., 76 N.Y.S.2d 34. 190 Mlsc. 
878—In re Allen’s Estate, 36 N.YJS. 
2d 630, 178 Mlsc. 865—^Magidson v. 
Bloom, 11 N.Y.S 2d 324. 170 Misc. 
832—Kinsey v. William Spencer & 
Son Corp., 300 N.Y.S. 391, 165 Misc. 
143, affirmed 8 N.Y.S.2d 629, 265 
App.Div. 995, affirmed 22 N.R2d 
168, 281 N.Y. 601—Armieri v. St 
Joseph’s Hospital, 288 N.Y.S. 483, 
169 Misc. 663—Gold Coast Farm¬ 
ers Ass’n V. Barclays Bank, Do¬ 
minion, Colonial and Overseas. 
65 N.Y.S.2d 63, affirmed 69 N.Y.S. 
2d 912, 271 App.Div. 1011, affirmed 
80 N.E.2d 633, 297 N.Y. 1005—Lind- 
ley V. Cusson, 22 N.Y.S.2d 618'— 
Bronson v. Pitzhugh, 1 Hill 186— 
Knickerbacker v. Colver, I Cow. 
111 . 

N.C.—Ward v. Heath, 24 S.B.2d 6, 
222 N.C. 470—King v. Powell, 17 
8.B.2d 659, 220 N.C. 611—Scott v. 
Bryan, 187 S.E. 756, 210 N.C. 478 
—Holland v. Southern Public Util¬ 
ities Co.. 180 S.K 692, 208 N.C. 289. 
Ohic.-^-^arbe v. HaJloran, 83 N.E2d 
217, 150 Ohio St 47e^Davis v. 
Buckeye Light & Power Co., 61 N. 

B. 2d 90, 145 Ohio St 172—Davis v. 
Buckeye Light & Power Co., 69 N. 
E.2d 227, affirmed 61 N.B.2d 90, 145 
Ohio St 172—Hutchinson v. Rubel 
Baking Co., 'App., 34 N.E.2d 472— 
Henry v. Peck, Hannaford & Peck 
Co., 173 N.B. 81, 36 Ohio APP. 276. 

Or.—^Murray v, Helfrich, 30 P.2d 
1063, 146 Or. 602. 

Pa.—^Koller v. Pennsylvania R. Co., 
40 A2d 89, 351 Pa. 60—Mason v. 

C. Lewis Lavine, Inc., 168 A 754, 
302 Pa. 472—^MacHolme v. Cochen- 
our, 167 A 647, 109 Pa.Super. 563— 
Grubb V. Cooper & Jairett, 71 Pa. 
Dist&Co. 233, 60 Dauph.Ca 644— 
Weiss’s Apparel v. Elks 'Home 
Ass’n, 64 Pa.Dist&Co. 61—Man- 
ganlello v. Lewis, Com.PL, 31 Luz. 
Leg.Reg. 205—^Main v. Columbia 
Cleaners, Com.PL, 88 Flttsb.Li6g.J. 
643. 

Tenn.—Arrowood v. McMinn County. 
121 S.W.2d 666, 179 Tenn. 562, 119 
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to extinguish the cause of action. The rule has be a technical release, under seal.^® 
been held applicable in the case of a technical re- OpercUion and effect of statutes. In a number of 
lease, under seal;^^ and indeed, it has been held jurisdictions, the common-law rule has been enun- 

that a release, in order to have this effect, must ciated, modified, or replaced by statutes.^i 

A.L.R. 855—Wright v. Fischer, 148 | in construction of highway embank -1 shall be reduced, if greater than the 


S.W.2d 49. 24 Tenn.App. 650^ 

Price-Bass Co. v. Owen, 146 S.W.Sd 
149, 24 Tenn.App. 474—Oliver v. 
Williams, 83 S.W.2d 271, 19 Tenn. 
App. 54. 

Tex.—^Bradshaw v. Baylor Universi¬ 
ty, 84 e.W.2d 703, 126 Tex. 99— 
Elston V. City of Panhandle, 50 S. 
W.2d 1090, 121 Tex. 553—Pruett v. 
First Nat. Bank of Temple, Civ. 
App., 175 S.W.2d 658. 

Vt.—Chamberlin v. Murphy, 41 Vt. 

110 . 

Va—^Pirst & Merchants Nat. Bank 
of Richmond v. Bank of Waverly, 
197 S.E. 462, 170 Va 496, 116 A.L..R. 
1156. 

Wash.—^Michigan Millers Mut Fire 
Ins. Co. V. Oregon-Washingrton R. 
^ Nav. Co., 201 P.2d 207, 32 Wash. 
2d 256—^Richardson v. Pacific Pow¬ 
er & Light Co., 118 P.2d 985. 11 
Wash.2d 288—Johnson v. Stewart. 
96 P.2d 473, 1 Wash.2d 439—Rust 
V. Schlaltzer, 27 P.2d 571, 175 
Wash. 331. 

Seasons for rule 

(1) “The theory behind the rule is 
that there can be but one compensa¬ 
tion for the Joint wrong; that each 
Joint tort feasor is responsible for 
the whole damage, and that once the 
injured party is paid for the injury 
he has suffered by any one of the 
wrongdoers, his cause of action is 
satisfied and his right to proceed 
against the others is at an end; or, 
stated another way, if the payment 
is, in law, a satisfaction of the claim 
against one, it is a satisfaction of 
the entire claim and necessarily re¬ 
leases all.’*—Dougherty v. California 
Kettleman Oil Royalties, 88 P.2d 
690, 693, 13 Cal.2d 174. 

(2) Similar reasons. 

Cal.—Bee v. Cooper. 17 P,2d 740, 217 
Cal. 96. 

Fla.—^Roper v. Florida Public Utili¬ 
ties Co., 179 So. 904, 131 GBla. 709. 
53 C.J. p 1255 note 23 [a}. 

Farticiilar releases 

(1) Release executed by injured 
passenger in automobile operated as 
complete bar to'action, although ef- 
l^ected pursuant to settlement en¬ 
tered into with husband of driver of 
automobile.—Drumm v. Hart, 27 P. 
2d 945» 136 CalJM;>p. 12. 

<2) In action for fraudulent con¬ 
spiracy to divert corporate assets, 
release of several defendant directors 
in consideration for pasnnent of mon¬ 
ey released all.—^Bee v. Cooper, 17 
P.2^ 740, 217,Cal.,96, 

' (3) Landowner releasing lumber 
conlpany from damages, for treaipass 


ment by it and power company Joint¬ 
ly cannot recover damages from lat¬ 
ter.—Olsen V. Great Western Power 
Co. of California. 16 P.2d 347, 127 
Cal.App. 710. 

(4) In automobile guest*s action 
against owner of automobile which 
collided with automobile in which 
guest was riding, release given to 
host by guest in full settlement of 
action begun in another state re¬ 
quired dismissal.—Gorman v. Griflln, 
28 S.B.2d 897, 70 Ga.App. 585. 
Secret release 

(1) Where husband, suing for loss 
of services of wife, discharged cause 
of action against tort-feasors by se¬ 
cret settlement with one of them, 
which was not disclosed by pleading, 
such defect in pleading and conceal¬ 
ment of real issue required reversal 
of judgment for husband and dis¬ 
missal of cause of action.—Trampe 
V. Wisconsin Telephone Co., 252 N.W. 
676, 214 Wls. 210. 

(2) Suit against tort-feasors should 
have been dismissed where plaintilTs 
former suit against one of tort-fea¬ 
sors was rejected by Jury, and his 
complaint dismissed, and trial court 
learned before decision that plain¬ 
tiff’s claim against other tort-feasor 
had been secretly settled.—^Trampe 
V. Wisconsin Telephone Co., 252 N.W. 
678, 214 Wis. 218. 

49. Ill.—^Manthei v. Helmerdinger, 

75 N.E.2d 132, 332 Ill.App. 336. 
Besson for rule 

In the case of a release under seal, 
its meaning c€uinot be controlled by 
parol evidence and the law raises a 
conclusive presumption that it was 
given in full satisfaction in fact for 
an injury and on a sufficient con¬ 
sideration. 

Ill.—^Manthel v. Heimerdinger, supra. 
Md,—^Lanasa v. Beggs, 161 A. 21, 159 

Md. 311. 

, sa Iowa.—^Ryan v. Becker, 111 N.W. 

426, 136 Iowa 273, 14 L.3Et.A.,N.S.. 

329 

53 C. j. p 1256 note 26. 

51. U.S.—^Hosier v. Ireland, Colo., 

219 F. 489. 135 CC.A, 201. 

53 CJr. p 1260 note 52. 

In Arkansas 

<1) Under statute to such effect, a 
I release by the injured person of one 
Joint tort-feasor does not discharge 
the other tort-feasors unless the re¬ 
lease so provides, but it reduces the 
claim against the other tort-feasors 
in the amount of the consideration 
paid for the release^ or in any 
amount or proportion by \^bich the 
release provides th€«t the total claim 

683 


consideration paid.—Giem v. Wil¬ 
liams. 222 S.W.2d SOO, 215 Ark. 705. 

(2) The statute cannot be given re¬ 
troactive effect—Kansas City South¬ 
ern Ry. Co. V. McDaniel, C.C.A.Ark., 
131 P.2d 89. 

Za California 

Statute providing that release of 
one of two or more Joint debtors 
does not extinguish obligation of 
others applies only to contractual 
obligations, and not to obligations of 
Joint tort-feasors.—^Bee v. Cooper, 17 
P.2d 740, 217 Cal. 96. 

Tw i^onisissxa 

(1) The code article providing that 
remission or conventional discharge 
in favor of one of codebtors in soli- 
do, discharges all the others, unless 
creditor has expressly reserved his 
right against the latter applies also 
to joint tort-feasors, since they are 
liable In solido for damages inflicted 
by them.—Guarisco v. Pennsylvania 
Cas. Co., 24 So.2d 678, 209 La 435— 
Leblanc v. Pennsylvania, 24 So.2d 
678, 209 La 435—Reid v. Lowden, 189 
So. 286, 192 La 811—Orr v. Hamil¬ 
ton, 36 LaAnn. 790—Crowell & Spen¬ 
cer Lumber Co. v. Lacaze, App., 188 
So. 446, reinstated 193 So. 371—Lan¬ 
dry v. New Orleans Public Service, 
App., 142 So. 213, annulled on other 
grounds 147 So. 698, 177 La 105. 

(2) The release of one who is 
claimed to be a tort-feasor without 
a reservation against another who Is 
claimed to be a co-tort-feasor re¬ 
leases the co-tort-feasor even prior 
to a Judgment of a court condemning 
the two as solidary tort-feasor ob¬ 
ligators.—^Reid V. Lowden, 189 So. 
286, 192 La 811—Passera v. U. S. 
Guarantee, Co., App., 187 So. 845. 

CS) Where the creditor expressly 
reserves his rights, other Joint tort¬ 
feasors are not released.—Brousseau 
V. Rheem Mfg. Co., App., 34 So.2d 
273—^Bliddleton v. Rheem Mfg. Co., 
App., 84 So.2d 271—^Reld v, Lowden, 
App., 185 So. 100, affirmed 189 So. 
28€, 192 La 811—Globe Indemnity 
Co. V. Toye Bros. Auto & Taxicab 
Co., 129 So. 234, 14 LaA.pp. 142. 

(4) However, the form whereby 
party reserves his right against an¬ 
other on release of one party is im¬ 
material.—Landry v. New Orleans 
Public Service^ 147 So. 698, 177 La 
106. 

(5) Accordingly, the intenfiqn to 
reserve rights against codebtors znaqr 
be tofexred from any expression in 
the srelease of one codebtor negativ¬ 
ing an Intent to r^ease tha ot|ier 
codebtors.—Landry ▼. Ifew 
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(2) Intention and Reservation of Rights 

Some authorities hold that a release of one Joint 
tort-feasor releases and discharges the others despite 
a reservation by the releasor of his rights against such 


others; but other authorities hold that such a reserva¬ 
tion of rights will be given effect. In general there is a 
tendency to construe the Instrument In such a manner 
as to free It from the operation of the harsher rule. 


Public Service, supra—Cusimano T. 
Ferrara^ 129 So. 630, 170 La. 1044. 

(6) The statute has been applied 
in numerous cases.—Reid v. Lowden, 
189 So. 286, 192 La. 811—Landry v. 
New Orleans Public Service, 147 So. 
698, 177 La. 105—Cusimano v. Fer¬ 
rara, 129 So. 630, 170 La. 1044—Crow¬ 
ell & Spencer Lumber Co. v. Lacaze, 
App., 188 So. 446, reinstated 193 So. 
371. 

Xu Michigan 

Under statute adopted before in¬ 
juries were sustained, settlement of 
claim for Injuries agannst one of 
three Joint tort-feasors and release 
of such tort-feasor from liability did 
not operate to release the other joint 
tort-feasors from liability for bal¬ 
ance of claim.—Conover v. Hecker, 
26 N.W.2d 774, 317 Mich. 286. 

hL MlBSOUZi 

(1) Under a statute providing that 
it shall be lawful for all persons 
having a claim or cause of action 
against two or more joint tort-fea¬ 
sors to compound, settle with, and 
discharge any and every one of said 
joint tort-feasors for such sum as 
such person may see fit, and to re¬ 
lease him or them from all further 
liability without impairing the right 
of such person to demand and collect 
the balance from the other joint tort¬ 
feasors not so released, one having a 
cause of action against joint tort¬ 
feasors may release one of them 
from liability without affecting his 
rights as to the others.—^Berry v. 
Kansas City Public Service Co., 121 
S.W.2d 825, 343 Mo. 474-^ahn v. 
Brunswick-Balke-Collender Co., App., 
156 S.W.2d 40—^Farrell v. Kingshigh- 
way Bridge Co., App., 117 S.W.2d 698 
—Booker v. Kansas City Gas Co., 96 
S.W.2d 919, 231 Mo.App. 214—Mc- 
Bwen V. Kansas City Public Service 
Co., 19 S.W.2d 567, 226 Mo.App. 194— 
53 C.J. p 1360 note 52 [bj. 

(2) By this statute the common- 
law rule was abolished with respect 
to the release of one or more joint 
wrongdoers discharging the others.— 
Clifton V. Caraker, App., 60 S.W.2d 
768—Start v. National Newspaper 
Assoc., App., 222 S.W. 870. 

<3) Under such statute, a partial 
release of one joint tort-feasor in 
part satisfaction of the Injury does 
not release other joint tort-feasors 
from liability for the balance.—^Bir¬ 
mingham v. Kansas City Public Serv¬ 
ice Co., 235 S.W.2d 322—^Berry v. 
Kansas City Public Service Co., 121 
S.W.2d 825. 343 Mo. 474—Roberts v. 
Atlas Life Ins. Co., 163 aW.2d 369, 
236 Mo.App. 1162—Kahn v. Bruns- 
wfck-Balke-Collender Co.« App., 156 


S.W.2d 40—Clifton r. Caraker, App., 
50 S.W,2d 758. 

(4) The sums received, however, 
from the released tort-feasor must 
be deducted from the full amount of 
damages.—^Roberts v. Atlas Life Ins. 
Co., 163 S.W.2d 369, 236 Mo.App. 1162. 

(5) The statute, while evidently 
intended to abrogate the rule at com¬ 
mon law that a release of one Joint 
tort-feasor operates as a discharge 
of the other joint tort-feasor, was not 
designed to affect, and does not af¬ 
fect, the principle that there can be 
but one satisfaction for the same 
wrong.—Abbott v. Senath, 243 S.W. 
641. 

(6) Hence a release of one joint 
tort-feasor in full satisfaction of all 
damages extinguishes the cause of 
action and bars recovery against the 
other joint tort-feasors.—^Kahn v. 
Brunswick-Balke-Collender Co., App., 
156 S.W.2d 40—Booker v. Kansas 
City Gas Co., 96 S.W.2d 919, 231 Mo. 
App. 214—Clifton V. Caraker, App., 
50 S.W.2d 758. 

(7) Even after a third-party de¬ 
fendant is ordered impleaded pur¬ 
suant to statute, and after third- 
party defendant is accepted as such 
by amendment of plaintifTs petition, 
under statute allowing contribution 
between joint tort-feasors only after 
joint judgment against them, plain¬ 
tiff, by proper release prior to judg¬ 
ment, may contract to discharge 
third-party defendant from the lia¬ 
bility for a nominal consideration 
without impairing plaintiff’s right to 
proceed to judgment as to the bal¬ 
ance of his claim against original 
defendant.—State ex rel. McClure v. 
Binwiddie, 213 S.'W.2d 127, 858 Mo. 
15. 

Xh New York 

(1) A statute providing that a re¬ 
lease or discharge of one or more of 
several obligors does not discharge 
codbligors against whom the obligee, 
as part of the same transaction, ex- 
pressly reserves his rights in writ¬ 
ing, has been held applicable to a tort 
claim. 

U.S.—^Marcus v. Hinck, D.C.N.T., 28 
F.Supp. 945. 

N.Y.—Gaylor v. Burroughs, 290 N. 
' T.S. 679, 248 App.Div. 916, affirmed 
7 N.B.2d 716, 273 N.T. 606—Fox v. 
Western New York Motor Lines, 
249 N.Y.S. 623, 232 App.Div. 308, 
reversed on other grounds 178 N.R 
289, 257 N.Y, 806, 78 A.L.R. 678, 
followed in Daniels v. Eastern 
Greyhound Lines, 253 N.YJS. 1004, 
234 App.Div. 812, and Frey v. Ful¬ 
ler, 253 N.Y.S. 1005, 234 App.Dlv. 
819, and Wood v. Lyons, 264 N.Y.S, 
four cases, 234 App.Div. 824. 
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(2) Thus, the rule with respect to 
release of joint tort-feasors by a 
compromise with one tort-feasor has 
been, to a large extent, abrogated.— 
Bossong V. Muhleman. 3 N.Y.S.2d 992, 
254 App.Div. 738. 

(3) So, where plaintiff received 
only partial satisfaction for conver¬ 
sion of stock on release of two obli¬ 
gors in prior action, plaintiff was 
entitled to recover in later action 
remaining unpaid damages from co¬ 
obligors who had not been parties 
to the prior action.—Gaylor v. Bur¬ 
roughs, 290 N.Y.S. 679, 248 App.Div. 
915, affirmed 7 N.E.2d 716, 273 N.Y. 
606. 

(4) However, where the damages 
arising out of a tort are unllqiridated 
and a release given to an alleged 
joint tort-feasor contains no reser¬ 
vation, such provision is not applica¬ 
ble. 

U.S.—Rushford v. U. S., D.C.N.Y., 92 

F.Supp. 874. 

N.Y.—^Rector, Church Wardens and 

Vestrymen of St. James Church in 

City of Brooklyn v. City of New 

York, 26 N.Y.S.2d 762, 261 App. 

Div. 614—In re Allen’s Estate, 86 

N.Y.S.2d 630, 178 Misc. 865. 

(5) The statute, being not merely 
procedural, but directly affecting 
rights and liabilities of a joint tort¬ 
feasor with released tort-feasors, has 
no effect on such joint tort-feasor’s 
liability or right to release from lia¬ 
bility Incurred before effective date 
of such statute.—Gold Coast Farmers 
Ass’n V. Barclays Bank, Dominion, 
Colonial and Overseas, 65 N.Y.S.2d 63, 
affirmed 69 N.Y,S.2d 912, 271 App.Dlv. 
1011, affirmed 80 N.E.2d 633, 297 N.Y. 
1005. 

Xh XKhode Xrtaad 

(1) It is provided by statute that 
a release by an injured person of one 
Joint tort-feasor, whether before or 
after judgment, does not discharge 
the other tort-feasors unless the re¬ 
lease so provides, but reduces the 
claim against the other tort-feasors 
in the amount paid for the release, or 
in any amount or proportion by which 
the release provides that the total 
claim shall be reduced, if greater 
than the consideration paid.—Hac- 
kett V. Hyson, 48 A2d 363, 72 R.L 
132, 166 A.L.R. 1096. 

(2) The statute was designed to 
reverse two well established rules of 
law, namely, that there was no con¬ 
tribution among joint tort-feasors 
and that the discharge of one joint 
tort-feasor either by satisfaction of 
a judgment or by its equivalent, a 
release, discharged all other joint 
tort-feasors.—^Hackett v. Hyson, 48 
A2d 853, 72 R.L 132, 166 A.LJEL 1096. 
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There is authority for the gwieral holding that, 
in determining whether the release of one joint 
tort-feasor releases the others, the intention of the 
parties to the release, as apparent from the instru- 
ment52 ^nd from the facts of the situation,®^ must 
govern. However, on the question vrhether a re¬ 
lease of less than all the joint tort-feasors, con¬ 
taining a reservation of the releasor’s rights as 
against the other joint tort-feasors, will operate to 
release such others, the courts are in conflict®^ and 
have even been said to be hopelessly divided®® 
and in sharp®® and irreconcilable®'^ conflict Some 


§ 50 

authorities hold that such reservation, whether 
express or implied,®® is repugnant to the nature 
of the instrument and without effect, since an in¬ 
divisible right of action cannot be extinct as to one 
tort-feasor and alive as to his fellow wrongdoers, 
and having been destroyed as to one by the re¬ 
lease, it is extinguished for the benefit of all.®® 

Other authorities, however, hold that such a res¬ 
ervation, even in a release under seal,®® and at 
least where other expressions in the instrument 
are not inconsistent with the retention of such 
right,®! •v^^ill be given effect as expressing the in- 


Xb Texas 

Under a statute providing: for con¬ 
tribution between tort-feasors, where 
two joint tort-feasors are both ac¬ 
tively grullty of the tort, plaintiiTs 
release of one has the effect of dis- 
chargringr at least one-half of the 
damages, if any.—Gattegno v. The 
Parisian, Com.App., 63 S.W.2d 1005. 

Xn Utah 

<1) A statute providing that an 
obligee's release or discharge of one 
or more of joint or joint and several 
obligors does not discharge cobbll- 
gors against whom the obligee, as 
part of the same transaction, ex¬ 
pressly reserves his rights, presup¬ 
poses that there are rights to be re- > 
served, and, hence, is Inapplicable 
against alleged joint tort-feasors 
where the obligee has received full 
satisfaction for his injuries,—Daw¬ 
son V. Board of Ed. of Weber County 
School Dist, 222 P.2d 590. 

(2) Where, however, the Injured 
person has not been fully compen¬ 
sated, the reservation is effective un¬ 
der the statute.—Greenhalch v. Shell 
Oil Co., C.CJLUtah, 78 F.2d 942. 

(3) Only the rights contemplated 
in the reservation are saved where 
the release shows full satisfaction 
except for such rights.—Greenhalch 

V. Shell Oil Co., supra. 

Xh West Vtrgrinia 

Under a statute so providing, re¬ 
lease to one joint tort-feasor does not 
of Itself release another.—New Hlver 
& Pocahontas Consol. Coal Co. v. 
Eary, 174 S.B. 673, 115 W.Va. 4©— 
Duncan v. New River & Pocahontas 
Consol. Coal Co.. 174 S.E. 370, 114 

W. Va. 388—53 C.J. p 1260 note 52 
[el. 

S2. Mont.—^Beedle v. Carolan, 148 P. 

2d 569, 115 Mont. 687. 

N.T.—Bossong V. Muhleman, 3 N.T. 

S.2d 992, 254 App.Div. 738. 

Ohio.—^Peteri v. Pennsylvania R. Co., 
179 N.B. 817, 41 Ohio App. 105. 
R.I.—Oorpns Jorls elted la Xiigero 
V. Martins, 167 A. 112, 113, 58 R.L 
614. 

Tex.—Ooxpus Jnxis dted la City of 


Coleman v. Kenley, Civ.App., 168 
S.W.2d 926. 932. 

58 CJ. p 1258 note 34. 

53. D.C.—^McKenna v. Austin, 134 IF. 
2d 659, 77 U.SAPP.D.C. 228. 148 
A.I^R. 1253. 

64. Ill.—^Manthel v. Heimerdinger, 
75 N.R2d 132, 332 lUApp. 835. 

55. Pla.—^Louisville, etc., R. Co. v. 
Allen, 65 So. 8, 67 Fla. 257, UEUL 
1915C 20. 

58. Tenn.—Smith v. Dixie Park, etc., 
Co., 167 S.W. 900, 128 Tenn. 112. 

57. Colo.—^Ducey v. Patterson, 86 P. 
109, 87 Colo. 216. 119 Am.S.R. 284, 
9 L.RJL,N.S.. 1066, 11 Ann.Cas. 
393. 

Fla.—^Louisville, etc., R. Co. v. Al¬ 
len, 66 So. 8, 67 Fla. 257, L.RA. 
1915C 20. 

58. Iowa.—^Barden v. Hurd, 253 N. 
W. 127, 217 Iowa 798-—^Farmers' 
Sav. Bank v. Aldrich, 133 N.W. 383, 
135 Iowa 144. 

59- U.S.—^Bryan v. Creaves, C.C.'A. 
m., 138 F.2d 377, certiorari denied 
64 S.Ct. 619, 321 U.S. 778, 88 L.Bd. 
1071—Aiken v. Insull, C.C.A.I11., 
122 F.2d 746, certiorari denied 62 
S.Ct. 638, 816 U.S. 806, 86 LJEd. 
1205, rehearing denied 62 S.Ct. 904, 

I 315 U.S. 829, 86 L.Ed. 1224, certio¬ 
rari denied Insull v. Aiken, 62 S.Ct. 
638, 316 U.S. 806, 86 L.Ed. 1205— 
Jenkins v. Southern Pac. Co., D.C. 
CaJ., 17 F.Supp. 820, reversed on 
other grounds, C.C.A., Jenkins v. 
Pullman Co., 96 F.2d 405, affirmed 
59 S.Ct 847, 306 U.S. 534, 83 LuEd. 
334. 

Cal.—Bee r. Cooper, 17 P.2d 740, 217 
Cal. 96. 

Fla.—Roper v. Florida Public Utili¬ 
ties Co., 179 So. 904, 131 Fla. 709. 
Mich.—MacDonald v. Henry Horn- 
blower & Weeks, 256 N.W. 572, 
268 Mich. 626. 

Md.—Lanasa v. Beggs, 151 A. 21, 169 
Md. 311. 

Pa.—Union of Russian Societies of 
St. Michael & St. George v. Koss, 
36 A.2d 438. 348 Pa. 574—Thomp¬ 
son V. (Fox, 192 A. 107, 326 Pa. 209, 
112 A.L.R. 550—Williams v. Le 
Bar, 21 A. 526, 141 Pa.St. 149— 
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Malick v. Air Reduction Co., Com. 
PI., 13 Northumb.Leg.J. 292, 62 
York Leg.Rec. 46. 

Va.—First & Merchants Nat. Bank 
of Richmond v. Bank of Waverly, 
197 S.E. 462, 170 Va. 496, 116 A.L.R. 
1156—^McLaughlin v. Siegel, 185 S. 
B. 873, 166 Va. 374—Bland v. War¬ 
wickshire Corporation, 168 S.B. 
443, 160 Va. 131. 

Wash.—^Richardson v. Pacific Power 
& Light Co., 118 P.2d 985, 11 Wash. 
2d 288. 

53 C.J. p 1259 note 39. 

Xhdivisible tort 

*Tf the injured party choose to 
make a settlement in complete dis¬ 
charge of one wrongdoer's liability 
for an entire and indivisible tort, the 
intention Imputed to him hy his act 
cannot be nullified by subordinate 
provisions in conflict with the pri¬ 
mary purpose of his agreement.”— 
Lanasa v. Beggs, 151 A. 21, 26, 159 
Md. 311. 

Partial 8atisfaotio]i. and rOlease 
A relase of one joint tort-feasor 
is a release of all, even if the re¬ 
lease and satisfaction are only par¬ 
tial and attempts to reserve rights 
against the other tort-feasors.—^Mac¬ 
Donald V. Henry Homblower & 
Weeks, 256 N.W. 672, 268 Mich. 626— 
53 C.J. p 1257 note 30. 

Buie critioizea 

^'Dean Wigmore says the rule that 
a release to one of several joint tort¬ 
feasors is a discharge to all is mere¬ 
ly a ‘surviving relic of the Cokian 
period of metaphysics.’ The real 
juristic vice of the rule, he says, is 
the claim that ‘mere wor^ of release 
to A must inexorably signify also a 
release to B and C. Nothing but 
false logic prevents a complete repu¬ 
diation of this principla* ”—Black v. 
Martin, 292 P. 577, 581, 88 Mont 256. 

6a N.J.—Vattani v. Damlano, 163 A. 

841, 9 N.J.Misc. 290. 

63 CJ. p 1259 note 40. 

61. OkL—^Bland v. Lawyer-Cuff Co., 
178 P. 885, 72 OkL 128. 

R.L—Ligero v. Martins, 167 A. 112, 
53 R.L 514. 

53 OJ. p 1259 note 41. 
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tention of the parties, and this has been held 
true even where the release does not directly re- 
sen^e such rights but where the language indirectly 
signifies such a purpose.®^ As a practical matter 
however, the conflict is not as real as it appears 
to be,®4 since authorities even in jurisdictions ad¬ 
hering to the rule that a reservation of rights in 
a release will not be given effect, as well as those 
asserting that a reservation will be given effect, 
permit the intention of the parties to govern by 
construing releases containing a reservation as 
covenants not to sue,®5 or as covenants not to 
further prosecute,®® or not to hold the releasee fur¬ 
ther liable,®*^ or not to pursue him further on the 


judgment if one has been obtained against him,®® 
and as such, not to have the effect of releasing or 
discharging other joint tort-feasors. Nevertheless, 
there is still some disagreement between authorities 
repudiating the harsh rule and those purporting to 
adhere to it while construing releases as covenants 
not to sue so as to effectuate the intent of the par¬ 
ties ; thus authorities in the former group have held 
that even a reservation of right to pursue the tort¬ 
feasor not released is not essential, in order to 
preserve such right,®® and that the release, in or¬ 
der not to release such other, need not take the form 
of a covenant not to sue,70 whereas authorities in 
the latter group have held that in order to save 


82. U.S.—Bberle v. Sinclair Prairie 
Oil Co.. C.C.A.Okl.. 120 P.2d 746. 
135 A.L.R. 149>4—^MeWhirter v. 
Otis Elevator Co., D.C.S.C., 40 P. 
Supp. 11—Carey v. Bilby, Neb., 129 
P. 203, 63 C.C.A. 361—O'Shea v. 
New York, C. & St. L. R. Co., Ill., 
105 P. 559, 44 C.C.A. 601. 

D.C.—McKenna v. Austin, 134 P.2d 
659, 77 U.SJ^pp.D.C. 228, 148 AX..R. 
1253. 

Mont.—^Black v. Martin, 292 P. 577, 
88 Mont. 256. 

N.H.—^Liouzis v. Corliss, 54 A.2d 365, 
94 N.H. 377—Colby v. Walker, 171 
A. 774, 86 N.H. 568, 104 A.L.R. 840. 
N.J.—Vattani v. Damiano, 153 A. 841, 
9 N.J.Misa 290. 

N.T.—Gilbert v. Pinch, 66 N.B. 133, 
173 N.Y. 455. 61 L,.R.A. 807, 93 Am. 
S.R. 623—Irvine v. MiUbank, 66 
N.Y. 635, 15 Abb.Pr..N,S., 378—Mc- 
Tigue V. Levy, 23 N.Y.S.2d 114, 260 
AppJJiv. 928—^Bosson^r v. Muhle* 
man, 3 N.Y.S.2d 992, 254 App.Div. 
738—In re Allen's Estate, 36 N.Y.S. 
2d 630, 178 Mlsc. 855—Magidson v. 
Bloom, 11 N.Y.S.2d 324. 170 Misc. 
832—^Armieri v. St Joseph's Hospi¬ 
tal, 288 N.Y.S. 483, 159 Misc. 663. 
Ohio.—^Hillyer v. City of Bast Cleve¬ 
land. 99 N.B.2d 772, 165 Ohio St 
662—^Hutchinson v. Rubel Baking 
Co., App., 34 N.R2d 472. 

Okl.—All Am. Bus Lines v. Saxon, 
172 P.2d 424, 197 Okl. 395—Adams 
V. Stanolind Oil & Gas. Co., 103 P. 
2d 626, 187 Okl. 478—City of We- 
tumka V. Cromwell-Pranklin Oil 
Co., 43 P.2d 434, 171 Old. 665— 
Bland v. Lawyer-Cuff Co., 178 P. 
885, 72 Okl. 128. 

Tex.—Eckel v. First Nat Bank of 
Port Worth, CivA.pp., 166 S.W.2d 
776, error refused—^Baylor Univer¬ 
sity V. Bradshaw, Clv.App., 52 S.W. 
ad 1094, affirmed Bradshaw v. Bay¬ 
lor University, 84 e.W.2d 703, 126 

Vt—Sloan V. Herrick, 49 Vt 327. 
W.VK—Bloss V. I^ymale, 3 W.Va. 

398, 100 Am.I>ec. 752. 

Wyofc—Day vj &nlth, 30 P.2d 786, 46 
Wyow 615. ... - 
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Under the federal mle relating to 
release of joint tort-feasors, the re¬ 
lease of those defendants who con¬ 
tributed to payment of a portion of 
judgment does not release noncon¬ 
tributing defendants.—^U. S. ex rel. 
Marcus v. Hess, C.C.A.Pa., 154 P.2d 
291. 

Oral settlements with reservation 
of causes of action against joint 
tort-feasor, were ineffective where 
they were only executory since no 
money had been paid or papers exe¬ 
cuted.—^Riley V. D'Aiello, 283 N.Y.S. 
173, 246 APP.D1V. 651. 

63- N.H.—Colby V. Walker, 171 A. 

774, 86 N.H. 568, 104 A.LR. 840. 
Okl.—-Safety Cab Co. v. Pair, 74 P. 
2d 607, 181 Okl. 264. 

C4. Mass—^Matheson v. O'Kane, 97 
N.B. 638, 211 Mass. 91, 39 L.R.A., 
N.S., 476, 27 Ann.Cas. 267. 

'*The confusion in the cases . . . 
arises out of the construction of 
the particular writing as a release 
or as a covenant not to sue, rather 
than in respect of the existence of 
the distinction between them, at 
common law or in modem practice." 
—Smith V- Dixie Park, etc., Co., 157 
S.W. 900, 902, 128 Tenn. 112. 

65. U.S.—MeWhirter v. Otis Eleva¬ 
tor Co., D.C.S.a, 40 P.Supp. 11— 
Insuranshares Corp. of Delaware 
V. Northern Flsc€d Corp., D.C.Pa., 
35 P.Supp. 22. 

Cal.—Pellett v. Sonotone Corp., 160 
P.2d 783, 26 Cal.2d 705, 160 A.L. 
R, 863—^Burke v. W. R. Chamber¬ 
lin & Co„ 126 P.2d 120, 51 Cal.App. 
2d 419—Cowles v. Independent El¬ 
evator Co., 70 P.2d 711, 22 Cal.App. 
2d 109. 

Del.—^Balick v. Philadelphia Dairy 
Products Co., 162 A. 776, 5 W.W. 
Harr. 269. 

Fla.—^Roper v. Florida Public Utillr 
ties Co., 179 So. 904, 131 Pla. 709. 
m.— Manthel v. Helmerdinger,- 75 N. 

E.2d 132, 382 IlLApp. 835. > . 

N.J.—^Aljian t. Ben Schlossberg, Inc., 
78 A.2d 290, . 8 N.J.Super. 461— 
Vattani v. Damiano, 153 A. 841, 9 
N.J.Misc. 290. 


N.Y.—Wilder v. Pennsylvania R. Co.. 
156 N.B. 88, 245 N.Y. 36, 62 A.L.R. 
188—^Bossong v. Muhleman, 3 N. 
Y.S.2d 992. 254 App.Div. 738—Shaw 
V. Crissey, 43 N.Y.S.2d 237, 182 
Misc. 27—^Magidson v. Bloom, 11 N. 
Y.S.2d 324, 170 Misc. 832—Armierl 
V. St. Joseph’s Hospital, 288 N.Y.S. 
483. 159 Misc. 563. 

Okl.—^All Am. Bus Lines v. Saxon, 
172 P.2d 424, 197 Okl. 395. 

Tenn.—^Levitan v. Banniza, App., 236 
S.W.2d 90. 

Tex.—City of Coleman v. Kenley, 
Civ.App., 168 S.W.2d 926—Baylor 
University v. Bradshaw, Clv.App., 
52 SW.2d 1094, affirmed Bradshaw 
V. Baylor University, 84 S.W.2d 
703, 126 Tex. 99. 

63 C.J. p 1265 note 91. 

“A tendency to break away from 
this harsh doctrine, which disre¬ 
gards the intention of the parties, 
deters compromise, and fails to rec¬ 
ognize the vital distinction between 
full and partial satisfaction, was not 
long in manifesting itself. Taking 
advantage of the rule that a cove¬ 
nant not to sue one or more Joint 
I tort-feasors does not release the 
others . . . courts began to con¬ 
strue a release containing a reserva¬ 
tion of rights as a covenant not to 
sue, rather than as a technical re¬ 
lease. By some this device has been 
denounced as a subterfuge, but ex¬ 
cusable, in order to arrive at sub¬ 
stantial justice. This criticism los¬ 
es much of its force when it is seen 
that the foundation of the qualifica¬ 
tion of the rule is the intention of 
the parties."—^Black v. Martin, 292 
P. 577, 680, 88 Mont. 266. 

66. N.Y.—Commercial Nat. Bank v. 
Taylor. 19 N.Y.S. 633, 64 Hun 499. 

67. Tex.—Pennington v. Bevering, 
Civ.App., 9 S.W.2d 401, affirmed. 
Com.App.. 17 S.W.2d 772. 

68. Kan.—^Topeka v. Brooks, 164 P. 
285, 99 Kan. 643. 

69. Ala.—Steenhuis v. Holland, 115 
So. 2, 217 Ala. 106. 

70. Ala.—^eenhuls v. Holland, su- 
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the right of recourse against other tort-feasors, the 
release of one must be in the nature of a covenant 
not to sue, or there must be words therein which 
show that it is not in full satisfaction of the claim 
and that the injured party does not thereby dis¬ 
charge the other tort-feasors from liability^! 
Again, the tendency to limit the harsh rule that 
release of one joint tort-feasor releases all de^ite 
the reservation of rights against the others is man¬ 
ifested by some authorities who hold that the rule 
applies only where the release is fullj'^s absolute,'^3 
unconditional,74 or unqualified,75 and where the 
consideration received for the release is, or is in¬ 
tended to be and is accepted as, full satisfaction 
for the injuries suffered.76 Also, with respect to 
the application of the rule, a distinction is some¬ 
times made between the situation where there is 
a fixed legal measure of damages, so that it may 
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be determined whether the amount paid is in full 
satisfaction, and that where there is no such fixed 
measure, and no way to determine whether such 
amount is in full satisfaction.77 On the other 
hand, all the authorities agree, including those who 
by statute or rule of law are committed to the doc¬ 
trine that reservation of rights will be given ef¬ 
fect, that a full release and satisfaction reserving 
no rights release and discharge other joint tort- 
feasors,78 since a full, unqualified release, show¬ 
ing no contrary intent raises an implication79 
amounting to a presumption of lavr^o that full sat¬ 
isfaction has been received for the injury sus¬ 
tained. 

Where a release is held not to release and dis¬ 
charge joint tort-feasors, it is generally held that 
the amount paid by the releasee extinguishes pro 
tanto the amount recoverable from the other tort- 


71. Mont.—^Beedle v. Carolan, 148, 

iP.2d 559. 115 Mont. 587—Lisoskl v. 
Anderson, 112 P.2d 1055, 112 Mont 
112 . I 

72. XJ.S.—^Bryan v. Greaves, C.C.A 
ni., 138 P.2d 377, certiorari denied 
64 act 619, 321 U.a 778, 88 L.Ed 
1071—MeWhirter v. Otis Elevator 
Go., D.C.S.C., 40 F.Supp. 11. 

Ill.—Manthei v. Heimerdinser, 75 N. 

E.2d 132, 332 Ill.App. 335. 

Iowa.—^Barden v. Hurd, 253 N.W. 
127, 217 Iowa 798. 

Mont—^Lisoskl v. Anderson, 112 P. 

2d 1055, 112 Mont 112. 

Ohio.—Henry v. Peck, Hannaford & 
Peck Co., 173 N.E. 31, 36 Ohio App. 
276—Clifton v. Struck Const Co., 
1 Ohio Supp. 96. 

Okl.—^AIl Am. Bus Xilnes v. Saxon, 
172 P.2d 424, 197 OkL 395. 

53 C.J. p 1257 note 27. 

73. U.a —American R. Express Co. 
V. Stone, C.C.A.Mass.. 27 P.2d 8. 
66 A.L..R. 202. 

53 aj. p 1257 note 28. 

74. Kan.—Jacobsen v. Woemer, 89 
P.2d 24, 149 Kan. 598. 

75. Ind.—Bedwell v. Pe Bolt 50 N. 

E. 2d 875, 221 Ind. 600. 

Tex.—^Eckel v. First Nat Bank of 
Fort Worth, Clv.App., 165 S.W.2d 
776, error refused. 

53 C.J. p 1257 note 29. 

76. U.S.—Southwestern Gas & Elec¬ 
tric Co. V. WUUams, C.C.A.Tex., 76 

F. 2d 49, oertiorari denied 55 S.Ct. 

827, 295 U.a 749, 79 L.Ed. 1693— 
U. S. ez rel. Marcus v. Hess, D.C. 
Pa., 60 F.Supp. 333, affiripied, C.O. 
A.. 154 F.2d 291—Morrison v. 

Coombs, D.C.Me., 24 F.Supp. 366— 
Jenkins v. Southern Pac. Co., B.C. 
Cal., 17 F.Supp. 820, reversed on 
other grounds, C.C.A., Jenkins v. 
Pullman Co., 96 F.2d 405, afDrmed 
59, act 347. 305 U.a 634, 83 LbEd. 
334. 


,D.C.—^McKenna v. Austin, 134 P.2a 
659. 77 U.aApp.D.C. 228 148 A.L.II 
1253. 

Fla.—^Roper v. Florida Public Utili¬ 
ties Co.. 179 So. 904, 131 Fla. 709. 
Ill.—Man the! v. Heimerding^er, 76 N. 

E. 2d 132, 332 IlLApp. 335. 

Miss.—Gulf Refining Co. v. Ferrell, i 
147 So. 476, 165 Miss. 296. 

Mo.—^Farrell v. ISlingshighway Bridge 
Co., App., 117 S.W.2d 693. 

Mont—Chisholm v. Tocational School 
for Girls, 64 P.2d 838, 103 Mont 
503. 

N.H-Colb 7 V. Walker, 171 A. 774, 86 
N.H 568, 104 A.L..R. 840. 

Ohio.—^Liosito v. Kruse, 24 N.B.2d 
706, 136 Ohio St 183, 126 AiJt 
1194—Clifton V. Struck Const Co., 
1 Ohio Supp. 96. 

Tez.—^Bckel v. First Nat Bank of 
Fort Worth, Civ.App., 165 S.W.2d 
776, error refused—Pearce v. Hal- 
lum. Civ. App., 30 aw.2d 899, er¬ 
ror refused. 

53 C.J. p 1257 note 31. 

Release of statutory liability to 
make pactiaX compensation for in¬ 
jury does not discharge others who 
may be liable for same wrong.— 
Mullen V. Merchants Nat Bank, 184 
A. 565, 88 N.H. 90—Stacy v. Hoyt 
Shoe Co., 141 A. 465, 83 N.H 281. 

77. Ohio.—Gilbert v. Timms, *^28 
Ohio Cir.Ct 107. 

78. U.S.—Southwestern Gas & Elec¬ 
tric Co. V. Williams, aC.A-T6z.. 76 

F. 2d 49, certiorari denied 66 S.Ct. 
827, 295 U.S. 749, 79 L.Ed. 1693. 

D.C.—McKenna v. Austin, 134 F.2d 
669. 77 U.S.APP.D.C. 228. 148 A. 
L.R 1253. , 

Md.—^Lanasa v. Beggs. 151 A. 21, 159 
Md. 311. 

Mont—^Beedle v. Cnro]|an, 148 ]p.2d 
, 559, 115 Mont 587—^Llsoski v. An- 
• derson, 112 P.2d 1055. 112 Mont 
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112—Black V. Martin, 292 P. 677. 
88 Mont. 256. 

N.H.—Liouzis v. Corliss, 54 A.2d 365, 
94 N.H 377—Colby v. Walker, 171 

A. 774, 86 NJI. 668, 104 A.L.R. 
840. 

N.Y.—^Rector, Church Wardens and 
Vestrymen of St James Church 
in City of Brooklyn v. City of New 
York, 26 N.Y.S.2d 762, 261 App. 
Div. 614—In re Allen's Estate. 36 
N.Y.S.2d 630, 178 Misc. 865. 
Ohio.—Garbe v. Halloran, 83 N.R2d 
217, 150 Ohio St 476—Davis v. 
Buckeye Light & Power Co., 61 N. 

B. 2d 90, 145 Ohio St 172—Peterl v. 
Pennsylvania R. Co., 179 N.E, 817, 
41 Ohio App. 105—-Henry v. Peck, 
Hannaford & Peck Co., 173 N.B. 31, 
36 Ohio Api>. 276—Clifton v. Struck 
Const Co., 1 Ohio Supp. 96. 

Tez.—City of Coleman v. Smith, Civ. 
App., 168 S.W.2d 936—Eckel v. 
First Nat Bank of Port Worth, 
Civ.App., 165 S.W.2d 776, error re¬ 
fused—^Baylor University v. Brad¬ 
shaw, C1VA.PP., 62 S.W.2d 1094, af¬ 
firmed Bradshaw v. Baylor Uni¬ 
versity, 84 S.W.2d 703, 126 Tex. 
99—^Pearce v. Hallum, CivJlpp., 
30 S.W.2d 399, error refused. 

Utah.—^Dawson v. Board of Ed. of 
Weber County School Dist, 222 P. 
2d 590. 

Release of statutory liability to make 
partial compensatioiL 
Rule that release of statutory lia¬ 
bility to compensate for Injury does 
not discharge others who may be li¬ 
able for same wrong does not apply 
where subject matter of settlement 
includes cteim against the other 
wrongdoers.—Mullen v. Merchants 
Nat. Bank, 184 A* 565, 88 N.H. 90. 

79. Ohio.—Garbe v. Halloran, 83 N- 
B.2d 217, 150 Ohio St, 476. 

80. N.H.-—Colby v. Walker, 171, A. 
774, 86 N.H. 568, 104 AJUR.' 840. 
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feasors;*! but where the consideration for the 
release is intended and accepted as full satisfaction, 
the amount of such consideration is immaterial,** 
as is the fact that no consideration moved to the 
releasor from the tort-feasors claiming discharge.** 

b. Existence of Joint Liability 

Although it is broadly stated that the release of one 
tort-feasor does not release another unless he Is Jointly 
liable with the releasee, in its application the rule Is 
sometimes relaxed so that the release of a tort-feasor 


will release another who Is not strictly a Joint tort¬ 
feasor, as where the releasor’s injury Is caused by the 
concurrent, successive, or combined wrongful acts of 
the tort-feasors and the damages are inseparable. 

The release of one tort-feasor does not release 
another unless he is jointly liable with the releasee 
for the wrong ;*^ or, as otherwise stated, a release 
of a cause of action against one tort-feasor does not 
bar an action against another and independent tort¬ 
feasor or discharge a claim based on an independ¬ 
ent wrong,** or preclude an action against another 


81. XT.S.—^McWhirter v. Otis Eleva¬ 
tor Co., D.C.S.C., 40 P.Supp. 11. 

D.C.—McKenna v. Austin, 134 P.2d 
659, 77 U.S.APP.D.C. 228. 148 A.L. 
R. 1253. 

Gcl—C aplan v. Caplan, 9 S.E.2d 96, 
62 Ga.App. 577. 

N’.H.—Colby V. Walker, 171 A. 774. 
86 N.H. 568, 104 A.L.R. 840. 

Oluo.—^Hillyer v. City of Bast Cleve¬ 
land, 99 N.E.2d 772, 155 Ohio St 
552—Hutchinson v. Hubei Baking 
Co., App., 34 N.B.2d 472—^Butcher 
V. Johnson, 29 N.E.2d 636, 65 Ohio 
App. 263—^Henry v. Peck, Hanna- 
ford & Peck Co., 173 N.E. 31. 36 
Ohio App. 276. 

Tex.—Coxnpus Juris cited in Brad¬ 
shaw V. Baylor University, 84 S.W. 
2d 708, 705. 126 Tex. 99—^Eekel v. 
First Nat Bank of Port Worth. 
Clv.App., 165 S.W.2d 776, erroi 
refused—McMullen v. Coleman, 
Civ.App., 135 S.W.2d 776. followed 
in McMullen v. Scott, 185 S.W.2d 
779—^Pearce v. Hallum, Civ.App., 
30 S.W,2d 399, error refused. 

Wyo.—Day v. Smith, 30 P.2d 786, 
46 Wyo. 515. 

53 C.J. p 1258 note 88, P 1259 note 
43. 

82. Cal.—Dougherty v. California 
Kettleman Oil Royalties, 88 P.2d 
690, 13 Cal.2d 174—^LefiC v. Knew- 
bow, 117 P.2d 922, 47 Cal.App.2d 
860—^Merrill v. Los Angeles Cot- 
tpn Mills, 7 P.2d 329, 120 Cal.App. 
149. 

Ind.—Bedwell v. De Bolt, 50 N.B,2d 
875, 221 Ind. 600. 

83. Mont—^Lisoski v. Anderson, 112 
P.2d 1056, 112 Mont 112. 

84. XJ.S.—^Muise v. Abbott, C.O.A 
Mass., 160 P.2d 590—Martini v. 
Porter, C.C.ACal., 157 P.2d 85, 
certiorari denied Martini v. Flem¬ 
ing, 67 S.Ot 1091, 330 U.S. 848, 
91 L.Ed. 1292—^Husky Refining Co. 
V. Barnes, CO.Aldaho, 119 F.2d 
716, 134 A.L.R. 1221—Jones v. Wa¬ 
terman S. S. Corp., D.CJPa., 60 F. 
Supp. 30, reversed on other 
grounds, C.C.A., 155 F.2d 992. 

Cal.—Ash V. Mortensen, 160 P.2d 
376, 24 Cal.2d 664—I>ougherty v. 
California Kettleman Oil Royalties, 
88 P.2d 690, 13 Cal.2d 174, 

Del.—Corpus Juris cited in B&lick 
V. Philadelphia Dairy Products Co., 
'162 A.,776, 777. 5 W.W.Harr. 269. 


Iowa.—^Lang v. Siddall, 254 N.W. 
783, 218 Iowa 263. 

Kan.—Wendel v. Chicago. R. I. & P. 

R. Co., 223 P.2d 993, 170 Kan. 68. 
Okl.—^Healdton Oil & Gas Co. v. Reg- 
nier, 89 P.2d 978, 170 Okl. 271. 

Pa.—^Koller v. Pennsylvania R. Co.. 
40 A.2d 89, 351 Pa. 60—Masters v. 
Philadelphia Transp. Co., 50 A2d 
532, 160 Pa.Super. 178—Anstine v. 
Pennsylvania R. Co., Com.PL, 56 
Dauph.Co. 221, affirmed 43 A. 2d 
109, 352 Pa. 647, 160 A.L.R. 981. 
Tenn.—Wright v. Fischer, 148 S-W’. 
2d 49, 24 Tenn.App. 660—^Price- 
Bass Co. V. Owen, 146 S.W.2d 149, 
24 Tenn.App. 474. 

53 C.J. p 1260 note 54. 

Who ars Joint tort-feasors within 
rule 

‘‘Joint tort-feasors'' are those who 
have a common part in contributing 
to a wrong, and there must be com¬ 
munity in wrong act, although such 
community need not be equal in de¬ 
gree, and concurring negligence 
must produce the wrong.—Sands v. 
Wilson, 191 So. 21, 140 Fla. 18. 

Parties held released as Joint tort¬ 
feasors 

U.S.—Aiken v. Insull, C.C.AI11., 122 
F.2d 746, certiorari denied 62 S. 
CL 688, 816 U.S. 806, 86 L.Ed. 

1205, rehearing denied 62 S.CL 904, 
315 U.S. 829, 86 Ii.Ed. 1224, cer¬ 
tiorari denied Insull v. Aiken, 62 S. 
CL 638, 315 U.S. 806, 86 L.Ed. 

1206—Jenkins v. Southern Pac. Co., 
D.C.Cal., 17 F.Supp. 820, reversed 
on other grounds, C.C.A, Jenkins v. 
Pullman Co., 96 F.2d 405, affirmed 
59 S.CL 347, 305 U.S. 534, 88 L.Ed. 
834. 

Fla—Sands v. Wilson, 191 So. 21, 140 
Fla 18. 

N.T.—Kainz v. Goldsmith, 246 N.T.S. 
682, 231 App.Div. 171—Gold Coast 
Farmers Ass'n v. Barclays Bank, 
Dominion, Colonial and Overseas, 
65 N,T.S.2d 63, aflarmed 69 N.T.S.2d 
912, 271 App.Div. 1011, affirmed 80 
N.B.2d 633, 297 N.T. 1005—N. & 
Z. Realty Co. v. Fenner, 276 N.T.S. 
691, 154 Misc. 173. 

Pa—Schlegel Bros. v. Sohlegel, Com. 

PL, 21 Leh.L.J, 317. 

Tex,—^Baylor University v. Brad¬ 
shaw, Civ,App., 52 S.W.2d 1094, 
i affirmed Bradshaw v. Baylor Uni¬ 
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versity, 84 S.W.2d 703, 126 Tex. 
99. 

Wash.—^Rust V. Schlaitzer, 27 P.2d 
671, 176 Wash. 331. 

53 C.J. p 1260 note 64 [bj. 

85. U.S.—^Maryland Cas. Co. v, Kan¬ 
sas City, Mo.. C.C.A.MO., 128 F.2d 
998—^Husky Refimng Co. v. Barnes, 
C.C.A.Idaho. 119 P.2d 715. 134 A. 
L.R. 1221—^Hume v. America-West 
African Line, D.C.N.T., 36 F.Supp. 
880, reversed on other grounds, C. 
C.A, Hume v. Moore-McCormack 
Lines, 121 F.2d 336, certiorari de¬ 
nied Moore-McCormack Lines v. 
Hume, 62 S.CL 188, 314 U.S. 684, 
86 L.Ed. 647—^Jenkins v. Southern 
Pac. Co.. D.C.Cal., 17 F.Supp. 820, 
reversed on other grounds, C.C.A., 
Jenkins v. Pullman Co., 96 F.2d 
405, affirmed 69 S.CL 347, 305 U.S. 
534, 83 L.Ed. 334. 

Cal.—^Ash V. Mortensen, 150 P.2d 876, 
24 Cal 2d 654. 

Idaho.—^Toung v. Anderson, 196 P. 
193, 33 Idaho 522. 

N.T.—Wille V. Maier, 176 N.B. 841, 
266 N.T. 466, reargument denied 
177 N.R 196, 256 N.T. 692. 

Tex.—^Baker v. City of Fort Worth, 
210 S.W.2d 664, 146 Tex. 600, 5 
A.L.R.2d 297. 

Wis.—Lehner v. Kelley, 254 N.W. 
634, 215 Wis. 265. 

XUappUcahillty of presnsuptiou of 
full payment 

Presumption sometimes indulged 
that payment of any sum in con¬ 
sideration of release of one of sever¬ 
al joint or Independent concurrent 
tort-feasors has been made and ac¬ 
cepted as full compensation for the 
injury, where claim based thereon 
constitutes an unliquidated tort de¬ 
mand, cannot be Indulged where 
claim embraces separate injuries 
caused by Independent successive 
tort-feasors and is liquidated by a 
judgment against original tort-feasor. 
— ^Ash V, Mortensen, 160 P.2d 876, ,24 
Cal.2d 654. 

nidepende&t tort-feasors held not re¬ 
leased 

(1) Generally. 

U.S.—^Patent Developers ▼. Gear 
Grinding Mach. Co., D.C.Mlch.. 17 
F.Supp. 734. 

Mass.—^Mathews v. Carr, 171 N.B. 
660, 271 Mass. 362. 

S.D.—Smith y. Fischer, 237 N.W. 
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between whom and the releasee there is no privi- I released was not in fact responsible.*® 
ty.86 According to some authorities, a release of ^ situation where several persons are not ac- 

one not actually liable as a tort-feasor, or not lively joint tort-feasors, but one person commits 
claimed to be such, will not release the real wrong- jg primarily liable while the liability 

doer;*^ but other authorities hold that if a re- q£ other person is derivative or secondary, as 
lease is given for a consideration received in com- ^^ere it arises under the doctrine of respondeat 
plete satisfaction of the injury, it is immaterial that superior, the releasor’s acceptance of satisfaction 
the releasee was not a guilty party, nor even claimed f^om one, discharges the other as well.si as in the 
to be such, an action against the real tort-feasor case of master and servant** or principal and 
being barred, since a person injured is entitled to agent;** and it has been held that this is true de¬ 
but one satisfaction,** the releasor being held es- gp^e an attempted reservation of rights against the 
topped to deny the liability of the party released, person secondarily liable, since if the rule were 
from whom satisfaction was received;** and like- otherwise, such person would be liable without hav- 
wise if a claim has been or may be made on which ing recourse against the person primarily liable, 
there is a possible liability, even if the person the latter having been released,although, as 


718, 58 S.D. 510. 77 A.Li.R. 524, 
followed in Smith v. Lyle, 237 N. 
W. 72S; 58 S.D. 510. reheard 241 
N.W. 612, 59 S.D. 634, and fol¬ 
lowed in Smith v. Moms, 237 N,W. 
723, 58 S.D. 509, rehearingr denied I 
244 N.W. 391, 60 S.D. 236. 

53 C.J. p 1260 note 54 icj. 

(2) Where motorman was killed in 
collision between motor coach and 
truck, allegedly through concurrent 
negligence of railroad in falling to 
provide safe crossing and negligence 
of truck driver in driving Into path 
of coach, railroad and truck owner 
were ^'independent tort-feasors,” and 
not “Joint tort-feasors,” and, hence, 
release of railroad did not bar recov¬ 
ery from truck owner.—^Husky Re¬ 
fining Co. V. Barnes, C.O.A.Idaho, 119 
P.2d 716. 134 A.L.R. 1221. 

86. Ark.—Arkansas Nat Bank v. 
Martin, 163 S.W. 796, 110 Ark. 
578. 

87. Ind.—Kentucky & Indiana 
Bridge Co. v. Hall, 25 N.E. 219, 125 
Ind. 220—General Aocldent Fire 
& Life Assur. Co., Limited, of 
Scotland, V. Tibbs, 2 N.B.2d 229, 
102 Ind.App. 262, distinguishing 
Cleveland, etc., R. Co. v. Hilllgoss, 
86 N.B. 485, 171 Ind. 417, 131 Am. 

S.R 268. 

La —Corpus Juris dted In Guarisco 

V. Pennsylvania Cas. Co., 24 So.2d 
678, 680, 209 La. 435—Lablanc v. 
Pennsylvania Casualty Co., 24 So.2d 
678, 209 La 436. 

Md.— Corpns Juris cited in Carroll 
v. Kerrigen, 197 A. 127, 129, 173 
Md. 627—Yellow Cab Co. v. Bradln, 
191 A. 717, 172 Md. 388. 

Minn.—^Lavelle v. Anderson, 266 N. 

W. 446, 197 Minn. 169. 

N.H.—Hubley v. Goodwin, 17 A.2d 
96, 91 N.H. 200. 

Ohio.—^Plsmn v. Sharon Steel Corp., 
50 N.B.2d 319, 142 Ohio St 145. 

Pa—^Koller v. Pennsylvania R. Co., 
40 A.2d 89, 351 tPa 60—Union of 
Russian Societies of St Michael 
& St George v. Koss, 36 A.2d 483, 
848 Pa 574—Masters v. Philadel- 
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phia Transp. Co.. 50 A.2d 532, 160 
PaSuper. 178—^Rosenfeld v. Stauf¬ 
fer, 182 A. 714, 121 PaSuper. 103. 
Tenn.—^Price-Bass Co. v. Owen, 146 
S.W.2d 149, 24 Tenn.App. 474. 
Wash.—^Whatcom County v. Schu- 
man, 121 P.2d 378. 12 Wash.2d 290. 
53 CJ. p 1261 note 57. 

Release a nullity 

"Where release by wife of husband 
from liability as result of tortious 
acts was a nullity in so far as it 
related to wife's claims against hus¬ 
band, since husband was not liable 
to wife because of status of parties, 
release would not operate to exon¬ 
erate alleged joint tort-feasors of 
husband.—^Lindley v. Cusson, 22 N. 

T.S,2d 518. 

88. U.S.—Aiken v. Insull, aC.A.111., 
122 F.2d 746, certiorari denied 62 
S.Ct. 638, 315 U.S. 806, 86 L.Ed. 
1205, rehearing denied 62 S.Ct. 904, 
315 U.S. 829, 86 L.Bd. 1224, certio¬ 
rari denied Insull v. Aiken, 62 S.Ct. 
638, 315 U.S. 806, 86 L.Bd. 1205. 

Cal,—Leif V. Knewbow, 117 P.2d 922, 
47 Cal.App.2d 360—Blackburn v. 
McCoy, 37 P.2d 153, 1 Cal.App.2d 
648. 

Mont.—Chisholm v. Vocational 
School for Girls, 64 P.2d 838, 103 
Mont. 503. • 

Va.—^Harris v. Roanoke, 18 S.B.2d 
303. 179 Va. 1. 

53 C.J. p 1261 note 58. 

In ease of a partial release, the 
amount paid by the party released 
must be credited on the loss suffered 
by the injured party, even though 
it is found that the one released was 
In fact not liable—McMullen v. Cole¬ 
man, Tex.Civ.App., 135 S.W.2d 776, 
followed in McMullen v. Scott, 135 S. 
W.2d 779. 

89. U.S.—Aiken v. Insull, C.CJLI11., 
122 F.2d 746, certiorari denied 62 S. 
Ct. 638, 315 U.S. 80$, 86 L.Bd. 1205, 
rehearing denied 62 S.Ct. 904. 315 

U.S. 829, 86 L.Bd. 1224, certiorari 
denied Insull v. Aiken, 62 S.Ct. 638, 
315 U.S. 806, 86 L.Bd. 1205. 
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Cal.—Left V. Knewbow. 117 P.2d 922, 
47 Cal.App.2d 360. 

Del.— Corpus Juris dted in Balick v. 
Philadelphia Dairy Products Co., 
162 A. 776, 777, 5 W.W.Harr. 269. 
Ohio.—^Hlllyer v. City of East Cleve¬ 
land. 99 N.E.2d 772. 155 Ohio St. 
552. 

Va.—^Harris v. City of Roanoke, 18 
S.E.2d 303, 179 Va. 1. 

53 C.X p 1262 note 59. 

90. Cal.—^Leff v. Knewbow, 117 P. 
2d 922, 47 Cal.App.2d 360. 

53 C.J. p 1262 note 60. 

91. Mich.—Geib v. Slater. 81 N.W. 
2d 65, 320 Mich. 316. 

Ohio.—Hillyer v. City of East Cleve¬ 
land, 99 N.B.2d 772, 165 Ohio St 
562—^Herron v. City of Yoxmgs- 
town, 24 N.E.2d 708, 136 Ohio St 
190—^Hunter v. City of Lakewood, 
171 N.E. 842, 36 Ohio App. 132. 

98. Ga—Giles v. Smith, 56 S.E.2d 
860, 80 GaApp. 540. 

Mich.—Geib v. Slater, 31 N.W.2d 
65, 320 Mich. 316. 

N.J.—Aljian v. Ben Schlossberg, Inc., 
73 A.2d 290, 8 N.J.Super. 461. 
N.Y.—Magidson v. Bloom, 11 N.Y.S. 
2d 324, 170 Misc. 832—Kinsey v. 
William Spencer & Son Corp., 300 
N.Y.S. 391, 165 Misc. 143, affirmed 
8 N.Y.S.2d 529. 255 App.Div. 996, 
affirmed 22 N.E.2d 168, 281 N.Y. 
601—Gavin v. Malherbe. 261 N.Y. 
S. 373, 146 Misc. 51. affirmed 266 
N.Y.S. 897, 240 App.Div. 779, af¬ 
firmed 191 N.E, 486. 264 N.Y. 403. 
Ohio.—Losito v. Kruse. 24 N.E.2d 
706, 136 Ohio St 183, 126 A.L.R. 
1194—Shank v. Koen, 10 Ohio N.P., 
N.S., 613, 617. 

Wash.—Johns v. Hake, 131 P.2d 933, 
15 Wa8h.2d 651. 

93. N.J.—^Aljian V. Ben Schlossberg, 
Inc., 73 A.2d 290, 8 N.J.Super. 461. 
Va—^Federal Land Bank of Balti¬ 
more V. Birchfield, 3 S.E.2d 405, 173 
Va 200. 

194. Ohio.—Hillyer v. City of East 
I Cleveland, App., 94 N'.E.2d 216. 
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discussed supra § 46, in some jurisdictions a re¬ 
lease is ineffective in the hands of a primary ob¬ 
ligor as against a secondary obligor or one entitled 
to contribution. 

The general rule that a release of one joint tort¬ 
feasor releases all, as discussed supra subdi\dsion a 
of this section, has been held to apply not only to 
joint torts, strictly, so called,^® but also to cases 
w-Oiere the releasor’s injury is caused by the con¬ 
current,9® successive,®*^ or combined®® negligence 
or misconduct of the releasee and others, so that 
in effect the damages sustained are inseparable,®® 
even where they were acting independently of 
one another, with no concert of action.^ So, it 
has been held that in a situation where several 
persons are implicated in perpetrating a wrong 
on another and yet are not joint tort-feasors, if 
the facts are such that the injured person has an 
election to sue one or more of the wrongdoers 
severally, his acceptance of satisfaction from, and 
release of, one discharges the others also;® but it 


has also been held that if the wrong consists not 
of one tort alone, for which the parties are several¬ 
ly liable, but of separate and distinct, although 
closely connected, torts, for which the parties are 
respectively liable, then the release of and accept¬ 
ance of satisfaction from one in respect to his part 
in the wrongdoing does not discharge the others 
from liability for their respective shares in the 
transaction.® 

Whether the liability is or is not joint, on the 
principle that an injured person is entitled to but 
one full satisfaction for a particular wrong, a fur¬ 
ther recovery against one tort-feasor is barred by 
a release of another where the consideration for 
the release is intended as compensation and satis¬ 
faction in full for the several injuries, and the re¬ 
lease is intended as a release of the cause of ac¬ 
tion;^ and where the consideration received from 
the released tort-feasor is only partial, the amount 
recoverable from the other tort-feasor, if any, is 
reduced pro tanto.® 


95- Mass.—Muse v. De Vito, 137 N. 

K 730. 243 Mass. 384. 

Pa.—^Union of Russian Societies of 
St. Michael & St. George v. Koss, 
36 A.2d 433, 348 Pa. 674—Thomp¬ 
son V. Pox, 192 A. 107, 326 Pa. 209. 
112 A.1I.R. 650—Malick v. Air Re¬ 
duction Co.. Com.Pl., 13 Northumb. 
Leg.J. 292, 52 York Leg.Rec. 46. 
Va.—Shortt v. Hudson Supply & 
Equipment Co., 60 S.H.2d 900, 191 
Va. 306. 

Active and passive negligence 
Under state law applicable in ac¬ 
tion under Federal Tort Claims Act 
against United States for injuries 
plaintiff employee of general con¬ 
tractor suffered when struck by 
boom of truck crane operated by em¬ 
ployee of subcontractor while plain¬ 
tiff was doing carpenter work on a 
veterans* temporary housing project, 
general release executed by plaintiff 
in settling an action against sub¬ 
contractor barred action against the 
United States, notwithstanding neg¬ 
ligence charged against subcontrac¬ 
tor was active and that charged 
against government was passive land 
negligence charged against govern¬ 
ment did not make government and 
subcontractor joint tort-feasors.— 
Rushford v, U. S., B.CJ^.Y., 92 P. 
Supip. 874. 

96. Mich.—^Barkman v. Montague, 
298 N.W. 273. 297 Mich. 638—Ho- 
ban V. Ryder, 241 N.W. 241. 257 
Mich. 188. 

Mo^—^Roberts v. Atlas Life Ins. Co., 
163 S.W.2d 369, 236 MoApp. 1162. 
OhI<K"^^3>avis V. Buckeye Light A 
Power Co., 61 N.B,2d 90, 146 Ohio 
St. 172—Loqito V. Kruse, 24 N.BJ. 

Ohio St 183,, 126 A.L. 
B.':n94^Z}avi8 v. Buckeye Light A 


Power Co., App., 59 N.E.2d 227. af¬ 
firmed 61 N.E.2d 90. 145 Ohio St 
172. 

Pa.—^Union of Russian Societies of 
St Michael & St George v. Koss, 
36 A.2d 483. 348 Pa. 574—Thomp¬ 
son v. Pox, 192 A. 107, 326 Pa. 209, 
112 A.L.R. 650. 

53 C.J. p 1262 note 64. 

Kress than full payment for all dam¬ 
age 

Payment by one concurrent tort¬ 
feasor for his release from Injured 
person, even though not In full pay¬ 
ment of damage suffered but only in 
full payment of claim of injured per¬ 
son against him, relieves from liabil¬ 
ity other concurrent tort-feasors 
likewise liable for same tort, unless 
injured person reserves right to pur¬ 
sue such other concurrent tort-feas¬ 
ors for remainder of his damage.— 
Garbe v. Halloran, 83 N.E.2d 217, 160 
Ohio St 476. 

j 

97. Pa.—^Union of Russian Societies j 
of St. Michael A St George v. 
Koss, 36 A,2d 433, 348 Pa. 574— 
Thompson v. Pox, 192 A. 107, 326 
'Pa. 209, 112 A.L.R. 550. 

Vt—Coldwell V. Lang, 166 A. 10, 
105 Vt 859. 

98. Ill.—Manthei v, Heimerdinger, 
75 N.B.2d 132, 332 Ill.App. 336. 

Mass.—Cormier v. Worcester Cons. 
St R. Co., 125 NJQ. 549, 233 MUss. 
198. 

Vt—Coldwell V. Lang, 166 A. 10, 106 
Vt 369. 

99. U.S.—^Hume v. American-West 
African Line, D.C.N.T., 36 P.Supp. 
880, reversed on other grounds, C. 
G.A., Hume v. Moore-McCormack 
Lines, 121 P.2d 336, certiorari de¬ 
nied Moore-McCormack lines v. 
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Hume, 62 S.Ct 188. 314 U.S. 684, 
86 L.Bd. 547. 

Ill.—^Manthei v. Heimerdinger, 75 N. 

B.2d 132, 332 Ul.App. 336. 

Iowa.—^Latham v. Des Moines Elec. 
Light Co., 6 N.W.2d 853. 232 Iowa 
1038. 

Mass.—^Muse v. De Vito, 137 N.E. 
730, 243 Mass. 884. 

Va.—Shortt v, Hudson Supply & 
Equipment Co., 60 S.B.2d 900, 191 
Va. 306. 

1. U.S.—Aiken v. Insull, C.C.A.I11., 
122 P.2d 746, certiorari denied 62 
S.Ct 638, 315 U.S. 806, 86 L.Ed. 
1205, rehearing denied 62 S.Ct 
904, 316 U.S. 829, 86 L.Ed. 1224, 
certiorari denied Insull v. Aiken, 62 
S.Ct. 638, 315 U.S. 806, 86 L.Ed. 
1205, stating Illinois law. 

HI.—^Manthei v Heimerdinger, 76 N. 

K2d 132. 332 IlLApp. 336. 
Vt.-<!oldweU V, Lang. 166 A 10, 105 
Vt 359. 

53 CJr. p 1262 note 67. 

2. Mass.—^Aldrich v. Parnell, 18 N. 
E. 170, 147 Mass. 409. 

53 C.J. p 1262 note 61. 

3. CaL—Ash V. Mortensen, 150 P.2d 
876, 24 Cal.2d 654. 

Pa.—^Thompson v. Pox, 192 A 107, 
326 Pa. 209, 112 A-L.R. 650. 

53 C.J. p 1262 note 68. 

4. Cal.—Ash V. Mortensen, 150 P.2d 
876, £4 Cal.2d 654. 

Minn,—Philips v. Aretz, 10 N.W.2d 
226, 216 Minn. 326—Dnessen v. 
Moening. 294 N.W. 206, 208 Minn. 
356. 

Mo.—Berry v. Kansas City (Public 
Service Co., 121 S.W.2d 825, 843 
Mo. 474—^Roberts v. Atlas Life Ins. 
Co.. 163 aW.2d 869, 236 Mo.App. 
1162. 

& U.S.—Husky Refining Co. v. 
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Release of wrongdoer as release of physician 
from liability for aggravation of injuries. The re¬ 
lease of a tort-feasor from all claims arising from 
an injury, in the absence of a claim of lack of due 
care on his part in selecting a phj’sician,® is gener¬ 
ally held to relieve the physician employed by the 
tort-feasor from liability for improper treatment,^ 
except where the negligence of such physician or 
surgeon cannot be considered as a natural and prob¬ 
able consequence of the original injury,^ as where 
treatment by the tort-feasor’s physician was refused 
by the releasor, and the negligence occurred during 
his examination by the physician.^ However, there 
is authority for the view that release of a tort¬ 
feasor does not release the physician emplo 3 ’‘ed by 


him from liability for improper treatment,un¬ 
less there has been full compensation for both inju- 
ries.ii 

c. Effect of Covenant Not to Sue 

A covenant not to sue one of a number of Joint tort¬ 
feasors ordinarily does not discharge the others, although 
the consideration paid for such covenant must, accord¬ 
ing to most authorities, be applied pro tanto in reduc¬ 
tion of the amount recoverable against the remaining 
tort-feasors. 

Although there is some authority apparently to 
the contrary,!^ a covenant or agreement not to sue 
one or less than all of joint tort-feasors does not 
release and will not bar an action against the oth- 
ers,^^ unless such agreement not to sue one or less 


Barnes, C.C.A,Idaho. 119 P.2d 715,, 
134 A.L..R. 1221, | 

e. Kan.—^Keown v. Toung, 283 P. 
511, 129 Kan. 563. 

7. Colo.—Sams v. Curfman, 137 P. 

2d 1017, 111 Colo. 124. 

Fla.—Felnstone v. Allison Hospital, 
143 So. 251, 106 Fla. 302. 

Ill.—Janusz V. Eastman, 7 N.E.2d 
507. 289 IllJ^.pp. 618. 

Iowa.—^Phillips V. Wemdorfl; 243 N. 

W. 526, 215 Iowa 521. 

Kan.—Corpus Juris cited in Pans v. 
Crittenden. 46 P.2d 633, 635, 142 
Kan. 296. 

Me.—Wells v. Gould, 160 A. 30, 131 
Me. 192. 

Minn.—^Benesh, v. Garvais, 20 H.W.2d 
532, 221 Minn. 1—Smith v. Mann, 
239 N.W. 223, 184 Minn. 485. 

N.J.—Adams v. De Toe, 166 A. 485, 
11 N.J.Misc. 319. 

N.Y.—Milks V. Mclver, 190 N.E. 487, 
264 N.Y. 267—^Von Blumenthal v. 
Cassola, 3 N.T,S.2d 246, 166 Mlsc, 
744, aifirmed 6 N.T.S.2d 342, 254 
App.Div. 857. 

N.C.—Smith V. Thompson, 188 S.E, 
395, 210 N.C. 672, 

Ohio.—Tanner v. Espey, 190 N.R 229, 
128 Ohio St. 82—Seymour v. Car- 
roll, 182 N.B. 647, 43 Ohio App. 60 
—'Seymour v. Carroll, 28 Ohio N.F., 
N.S., 491. 

Or.—Williams v. Dale, 8 P.2d 578, 139 
Or. 105. 82 A.LuR. 922. 

Pa.—^Thompson v. Fox, 192 A. 107, 326 
Pa. 209, 112 AJuJR. 650. 

Tex.—^Phillips v. Wright, CIv.App., 
81 S.W.2d 129, error dismissed. 
Va.—Corbett v. Clarke, 46 S.E.2d 327, 
187 Va. 222. 

W.Va.—^MaJearenko v. Scott, 55 S.E. 
2d 88—Mier v. Toho, 171 SJEL 635. 
114 W.Va. 248. 

53 CLJ. p 1248 note 74, 

CondusiveiiesB of presmnptioiL of full 
oompeaMtiott 

Presumption that tort-feajaor'-s pay¬ 
ment of compensation to injured per¬ 
son who executes release includes 
compensation for injury occasioned 
by malpraetice is conclusive, t*uBless, 
in releasing wrongdoer^ injured'per¬ 


son saves his cause of action against 
physician by appropriate provision in 
release or by covenant not to sue.— 
Noll v. Nugent, 252 N.W. 674, 214 
Wis. 204. 

Belease deemed covenant not to sne 

The rule stated in the text is in¬ 
applicable where the meagre consid¬ 
eration for the instrument coupled 
with the reservation therein of caus¬ 
es of action against other persons 
make it plain that the instrument is 
not a general release but really in the 
nature of a covenant or agreement 
not to sue.—^Armierl v, St. Joseph's 
Hospital, 288 N.Y.S. 483, 159 Misc. 
568. 

Covenant not to sne deemed release 

The rule stated in the text is appli¬ 
cable where an instrument designated 
a covenant not to sue is so general 
in terms as to constitute in effect a 
release.—Shaw v. Crissey, 43 N.Y.S. 
2d 237, 182 Misc. 27. 

Clabn based on contract 

(1) PlaintifiTs release for a consid¬ 
eration of person responsible for 
plaintiff's injuries did not release 
plaintiff's claim agrainst his physician 
for breach of contract in not skillful¬ 
ly performing agreement to treat 
plaintiff’s injuries.—Von Blumenthal 
V. C5assola, 3 N.Y.S.2d 246, 166 Misc. 
744, affirmed 6 N.Y.S.2d 342, 254 App. 
Dlv. 867. - 

(2) Where, however, a complaint 
in a malpractice action purported to 
set forth one cause of action for de¬ 
fendants' alleged negligence and 
wrongful acts, sought exemplary 
damages, admittedly stated a cause 
of action in tort and at time of filing 
complaint, tort and contract could not 
be commingled, the complaint did not 
state a cause of action for violation 
of contract which was not barred by 
plaintiff's settlement fior injuries with 
original wrongdoer.—Sams v. Chjrf- 
man, 137 P.2d 1017. Ill CoIq. 124. 

Belease of contraotoal liaMUt^ 

An employee's comp^satioii settle¬ 
ment with his employers would not 
release a physician JCrom liability for 


malpractice to the employee on the 
theory that release of one tort-feasor 
discharges another, where the com¬ 
pensation recovery was under con¬ 
tract, and the employee's original in¬ 
jury was not caused by the employ¬ 
er's negligence. 

S.D.—Benson v. Sioux Falls Medical 
and Surgical Clinic. 252 N.W. 864, 
62 S.D. 324. 

Tenn.—^Keen v. Allison, 60 S.W.2d 
158, 166 Tenn. 218. 

8- Ga.—^Piedmont Hospital v. Truitt, 
172 S.E. 237. 48 6a.App. 232. 

Va—Corbett v. Clarke, 46 S.E.2d 327, 
187 Va 222. 

53 C.J. p 1248 note 75. 

Bsmoteness in time 
Injured person's release of tort¬ 
feasor did not discharge injured per¬ 
son's cause of action against physi¬ 
cian for malpractice occurring nine 
months after execution of release.— 
Noll V. Nugent, 252 N.W. 574, '214 
Wis. 204. 

9- Me.—Andrews v. Davis, 148 A. 
684, 128 Ma 464. 

10- Cal.—^Ash V. Mortensen, 150 P. 
2d 876, 24 Cal.2d 654. 

11- Cal.—Ash V. Mortensen, supra 
12, U.S.—Sheppard v. Atlantic 

States Gas Co. of Pa, D.C.Pa, 72 P. 
Supp. 185, reversed on other 
grounds, C.CA-. 167 F.2d 841. 

Pa—Smith v. Roydhouse, Arey & Co., 
90 A. 919, 244 Pa 474. 

13- U.S,—Kansas City Southern Ry. 
Co. V. McDaniel, C.aA.Apk., 181 F. 
2d 89—Aiken v. Insull, CCA.I11., 
122 F.2d 746, certiorari denied 62 

S. Ct. 638, 315 U.S. 896, 86 L.Ed. 
1265, rehearing denied 62 S.Ct. 964, 
315 U.S. 829, 86 L..Ed. 1224, certio¬ 
rari denied Insull v. Aiken. 62 S.<X 
638, 315 U.S. 806, 86 D.Ed, 1205— 
Karn v. Andresen, D.C.Mlna, 51 F. 
2d 521, affirmed, C.C.A., 60 F.2d. 42T 

r —^insuranshares Corp. of Delaware 

T. Northern Fiscal Corp., D.C.Pa, 
35 FJSupp. 22—Jenkins V. Sowtbern 
Pac. Co., D.C.CaL, 17 FJSupp. 320* 
reversed on other grouxsiA C.GLA:, 

. JenkhkO t« Pullman Co,« 96 T.ZSL 405, 
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than all is shown to have been so intended^^ 
and unless a complete satisfaction has been received 
in return for the covenant or agreement's The 
rule applies particularly where it is specifically 


provided that the covenant shall not affect the cove¬ 
nantor's rights as against the other joint tort-feas¬ 
ors,although such a reservation is unnecessary 


affirmed Pullman Go. v. Jenkins, 69 
S.Ct 347, 305 U.S. 534, 83 L..Sd. 
334. 

Ariz.—^Fa^erbers v. Phoenix Flour 
Mills Co., 71 P.2d 1022, 60 Ariz. 
227. 

Ark,—^Douglas v. Thompson, 176 S.W. 
2d 717, 206 Ark. 92—^Arkansas Pow¬ 
er & Light Co. V. Liebe, 144 S.W. 
2d 29, 201 Ark. 292—^Missouri Pac. 

R. Co. V. Burks, 121 S.W.2d 65. 196 
Ark. 1104—^Missouri Pac. R. Co. v. 
Hunt. 98 S.W.2d 74, 193 Ark. 175 
—Altman-Hodgers Co. v. Smith, 46 

S. W.2d 4, 185 Ark. 100. 

Cal.—Laurenzl v. Vranizan, 165 P.2d 
633, 25 Cal.2d 806—^Lewis v. John¬ 
son, 86 P.2d 99, 12 Cal.2d 658— 
Kincheloe v. Retail Credit Co., 46 
P.2d 971, 4 Cal.2d 21—Cowles v. In¬ 
dependent Elevator Co., 70 P.2d 711, 
22 Cal.App.2d 109—Charleville v. 
Metropolitan Trust Co. of Califor¬ 
nia, 29 P.2d 241, 136 CalA-pp. 349 
—^Abbott V. Groodyear Tire & Rub¬ 
ber Co., 3 P.2d 56, 116 Cal.App. 665 
—Johnson v. Pickwick Stages Sys¬ 
tem, 291 P. 611, 108 CaLApp. 279. 
Del.—Corpus juris cited in Balick v. 
Philadelphia Dairy Products Co., 
162 A 776, 777, 5 W.W.Harr. 269. 
Fla,—City of Miami v. Miner, 169 So, 
609, 124 Fla. 684. 

Ga.—^Moore v. Smith, 50 S.E.2d 219, 
78 Ga.App. 49. 

Ill.—Caruso v. City of Chicago, 27 
N.B.2d 645. 305 IllA-PP. 571—Welty 
V. Laurent, 1 N,E.2d 677, 285 Ill. 
App. 13—Onyschuk v. A Vincent 
Sons Co., 277 IllA.pp. 414. 

Ind.—^Bedwell v. De Bolt, 50 N.E.2d 
875, 221 Ind. 600. 

Iow€L—Lang v. Siddall, 254 H.W. 783, 
218 Iowa 263. 

Kan.—Jacobsen v. Woemer, 89 P.2d 
24, 149 Kan. 598. 

Mass.—Daniels v. Celeste, 21 N.E.2d 
1, 303 Mass. 148, 128 AL.R. 682. 
Mich.—Boucher v. Thomsen, 43 N.W. 
2d 866, 328 Mich. 823—Larabell v. 
Schuknecht, 14 N.W.2d 50, 308 Mich. 
419—Garstka v. Republic Steel 
Corp.. 293 N.W. 691, 294 Mich. 387 
—Slinkard v. National Machine & 
Tool Co., 265 N.W. 494. 274 Mich. 
662—Cook V. City Transport Corpo¬ 
ration, 261 N.W. 267, 272 Mioh. 91. 
Mont.—Chisolm v. Vocational School 
for Ghrls, 64 P.2d 838, 103 Mont. 
503. 

N.H.—^Liouzis V. Corliss, 54 A2d 365, 
94 N.H. 377—Colby v. Walker, 171 
A 774, 86 N.H. 568, 104 AL.R. 840. 
N.J.—Vattani v. Damiano, 163 A 841, 
9 K.J.Misc; 290—Aljian v. Ben 
Scidessberg, Inc., 73 A2d 290, 8 
H.J.Super. 461. 

.ULT^-Caibert v. Finch, 66 N.m 133, 
' 17rN.T. 4i65» 93 Aiu.S.R. 62S, 61 L. 


R. A 807—^Matthews v. Chicopee 
Mfg. Co., 26 N.Y.Super. 711. 

Okl.—All American Bus Lines v. Sax¬ 
on. 172 P.2d 424. 197 Okl. 395. 
Or.— Corpus Juris cited in McKay v. 
Pacific Building Materials Co., 68 
P.2d 127, 132, 156 Or. 678—Keadle 
V. Padden. 22 P.2d 892, 143 Or. 860. 

R. I.—^Ligero v. Martins, 167 A 112, 
63 R.1. 514. 

S. C.—Corpus Juris dted in Parker v. 
Bissonette, 26 S.E.2d 497, 500, 203 

S. a 155. 

Tenn.—^Levitan v. Banniza, App., 236 
S.W.2d 90—Cecil v. Jernigan, 4 
Tenn.App. 80. 

Tex.—Corpus Jtiris dted In Gillette 
Motor Transport Co. v. Whitfield, 
Civ.App., 186 S.W.2d 90, 93, re¬ 
fused for want of merit. 

Vt.—Spencer v. Williams, 2 Vt. 209, 
19 Am.D. 711. 

Va.—Shortt v. Hudson Supply & 
Equipment Co., 60 S.E.2d 900, 191 
Va. 306. 

Wis.—Papenfus v. Shell Oil Co., 36 
N.W.2d 920, 264 Wis. 233. 

Wyo.—Day v. Smith, 30 P.2d 786, 46 
Wyo. 615. 

53 C.J. p 1263 note 80. 

Definition and nature of covenant 
not to sue generally see supra S 
8. 

Buie as not changed by statute 

(1) The rule stated in the text is 
not changed by statute allowing con¬ 
tribution between wrongdoers after 
judgment.—^McDonald v. Goddard 
Grocery Co., 171 S.W. 660, 184 Mo. 
App. 432. 

(2) Under the statute providing 
that a covenant not to sue is equiva¬ 
lent to a release, a written covenant 
not to sue one of two joint tort-feas¬ 
ors is not a release of the other joint 
tort-feasor and does not bar a pro¬ 
ceeding against him, but any sum re¬ 
ceived from the first may be pleaded 
and proved in reduction of the 
amount of damages to be awarded by 
the jury.—^Atlantic Coast Line R. Co. 
V. Ouzts, 60 S.E.2d 770, 82 GaApp. 
36. 

During p ende ncy of suit 
A covenant not to sue executed 
while suit was pending to one of two 
joint tort-feasors did not operate as 
a release to the other tort-feasor. 
Ga.—^Register v. Andris, 64 S.E.2d 
196, 83 GaApp. 632. 

Tenn.—Smith v. Dixie Park, etc., Co., 
157 S.W. 900. 128 Tenn. 112. 

BuZe applied to partlenlar instru¬ 
ments 

(1) Generally. 

Ark.—^Mahaffey v. Glover, 45 S.W.2d 
621, 184 Ark. 1169. 
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Cal.—^Lewis v. Johnson, 86 P.2d 99, 
12 Cal.2d 558. 

N.H.—^Liouzis V. Corliss, 64 A2d 365, 
94 N.H. 377. 

Or.—^McKay v. Pacific Bldg. Materi¬ 
als Co., 68 P.2d 127, 166 Or. 678. 
Ril.—^Ligero v. Martins, 167 A 112, 
53 RI. 514. 

Tenn.—^Wright v. Fischer, 148 S.W. 
2d 49, 24 Tenn.App. 660—Summers 
V. Bond-Chadwell Co., 146 S.W.2d 
7, 24 TenuApp. 357—Oliver v. Wil¬ 
liams, 83 S.W.2d 271, 19 Tenn.App. 
54. 

Tex.—Gillette Motor Transport Co. v. 
Whitfield, Civ.App., 186 S.W.2d 90, 
refused for want of merit. 

53 C.J. p 1268 note 80 [i]. 

(2) Instrument entitled ''Covenant 
Not to Sue,*' wherein, for a stated 
consideration, plaintiff agreed not to 
litigate claims for injuries arising 
out of a designated automobile colli¬ 
sion, and to indemnify the obligees 
against all liablhty arising there¬ 
from, expressly reserving all claims 
against persons not specifically 
named in instrument, was not a re¬ 
lease but a covenant not to sue, exe¬ 
cution of which did not release other 
joint tort-feasors from liability for 
plaintiffs* injuries.—Kincheloe v. Re¬ 
tail Credit Co., 46 P.2d 971, 4 Cal.2d 
21 . 

14. Iowa.—^Renner v. Model Laun¬ 
dry, etc., Co., 184 N.W. 611, 184 
Iowa 611. 

Mass.—^Karcher v. Burbank, 21 N.E. 
2d 642, 303 Mass. 303, 124 AL.R. 
1292. 

15, Ind.—Bedwell v. De Bolt, 60 N. 
E.2d 875, 221 Ind. 600. 

Utah.—Green v. Lang Co., 206 P.2d 
626. 

Wi&—^ECaase v. Employers Mut. Lia¬ 
bility Ins. Co., 27 N.W.2d 468, 260 
Wis. 422. 

53 C.J. P 1264 note 82. 

Negatlvlzig Implication of fnU satis¬ 
faction 

Where a covenant not to sue em¬ 
ployer and employer's insurer con¬ 
tained expressions showing that 
amount received by employee was not 
in full satisfaction of all his claims, 
any implication of full compensation 
was negatived, and employee was en¬ 
titled to proceed against another tort¬ 
feasor.—^McWhlrter v. Otis Elevator 
Co., D.C.S.C., 40 F.Supp. 11. 

18. UJS.—Arkansas Fuel Oil Co. v. 
City of Blackwell, C.C.AOkl.. 87 F. 
2d 60—^Morrison v. Coombs, D.C 
Ma, 24 F.Supp. 866. 

Ariz.—Fagerberg v. Phoenix Flour 
Mills Co., 71 P.2d 1022, 60 Ariz. 
221 . 
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for the preservation of such rights-i"^ Some author¬ 
ities hold that such a covenant, when given to one 
of a number of joint tort-feasors, is not available 
as a defense even to the covenantee,^* and that 
he must seek his remedy in an action on the cove¬ 
nant if it is violated,!* or plead the breach by way 
of set-off or recoupment,** imless the covenant it¬ 
self provides that it may be pleaded in defense, in 
which case it will be construed and given effect as 
a release;*! but according to others the covenant 


has the effect of relieving the covenantee of further 
liabilil^'.** In any event, such an agreement, al¬ 
though available as a defense to an action by the 
covenantor, does not prevent the covenantee from 
being joined as codefendant by a joint tort-feasor 
in an action against the latter by the covenantor.** 
^Miatever consideration is received for the agree¬ 
ment or covenant not to sue must, by the weight of 
authority, be applied to reduce pro tanto the re¬ 
covery against the other wrongdoers,*^ although 


Cal.—^Ellis V. Jewett Rhodes Motor 
Co.. 84 P.2d 791, 29 Cal.App.2d 395. 
53 C.J. p 1264 note 83. 

17. Minn.—Joyce v, Massachusetts 
Real Estate Co.. 217 N.W. 337, 173 
Minn. 310. 

18. Cal.—Pellett v. Sonotone Corp., 
160 P.2d 783, 26 Cal.2d 706, 160 A. 
li.R. 863—Sunset Scavenger Corp. 

V. Oddou, 53 P.2d 188, 11 CalJlpp. 
2d 92—Charleville v. Metropolitan 
Trust Co. of California, 29 P.2d 
241, 136 Cal.App. 349—Abbott v. 
Goodyear Tire & Rubber Co., 3 P. 
2d 66, 116 Cal.App. 665—^Hawber v. 
Raley, 268 P. 943, 92 Cal.App. 701. 

Ill.—Onyschuk v. A. Vincent Sons 
Co., 277 IlLApp. 414. 

K.D.—Security State Bank of Stras- 
burg V. Groen, 230 N.W. 298, 69 N. 
D. 431. 

Tenn.—^Walters v. Eagle Indemnity 
Co., 61 S.W.2d 666, 166 Tenn. 883, 
88 A.Li.R. 654—^Nashville Interur- 
ban Ry, Co. v. Gregory, 193 S.W. 
1058, 187 Tenn. 422—^Levitan v. 
Banniza, App., 236 S.W.^d 90—Sum¬ 
mers V. Bond-Chadwell Co., 146 S. 

W. 2d 7, 24 Tenn.App, 367—Oliver 
V. Williams, 83 S.W.2d 271, 19 
Tenn.App. 54. 

53 C.J. p 1264 note 85. 

Covenant not to sue sole tort-feasor 
as release see supra $ 44. 

19. CaL—Pellett v. Sonotone Corp., 
160 P.2d 783, 26 Gal.2d 706, 160 A. 
Ii.R. 863—Sunset Scavenger Corp. 

V. Oddou, 53 P.2d 188, 11 Cal.App.2d 
92—Charleville v. Metropolitan 
Trust Co. of California, 29 P.2d 241, 
136 CaL App. 349—^Hawber v, Raley. 
268 P. 943, 92 Cal.App. 701. 

IIL—Onyschuk v. A. Vincent Sons 
Co., 277 IllAipp. 414. 

2^.D.—Security State Bank of Stras- 
burg V. Groen, 230 N.W. 298, 69 N. 
D. 431. 

Tenn.—^Levitan v. Banniza, App., 236 
S.W.2d 90—Summers v. Bond-chiad- 
well Co., 145 S.W.2d 7, 24 Tenn.App. 
867—Oliver v. Williams. 83 
2d 271, 19 TenmApp. 54. 

Wash.—H^ey v. Cheatham, 111 P.2d 
1003, 8 Wa8h.2d 310. 

53 C.J. p 1264 note 86. 

SW. Tenn.—Walters v. Eagle Indem¬ 
nity Co., 61 S.W.2a 666, 166 Tenn. 
883, 88 A.L.R. 654—NashviUe In- 
terurban Ry. Co. v. Gregory, 193 S. 

W. 1053, 137 Term. 422—Levitan v. 


Banniza, App., 236 S.W.2d 90—Sum¬ 
mers V. Bond-Chadwell Co., 145 S. 
W.2d 7, 24 Tenii.App. 357. 

21. Tenn.—^Byrd v. Crowder, 60 S.W. 
2d 171, 166 Tenn. 215. 

Wash.—^Heney v. Cheatham, 111 P.2d 
1003, 8 Wash.2d 310. 

22. Wis.—Ellis V. Easau, 6 N.W. 618, 
50 Wis. 138, 36 Am.R. 830. 

53 C.J. p 1264 note 87. 

23. Ark-—Giem v. Williams, 222 & 
W.2d 800, 215 Ark. 705. 

Mich.—^Boucher v. Thomsen, 43 N.W. 

2d 866, 328 Mich. 312. 

N.T.—La Lone v. Carlin, 247 N.TJ5. 

665, 667, 139 Misc. 558. 

Season for rule 

''By such a simple process as a cov¬ 
enant not to sue on the part of a po¬ 
tential plaintiff not to sue a joint 
tort-feasor, a substantial right in one 
not a party to the covenant may not 
be defeated.**—^La Lone v. Carlin, su¬ 
pra. 

24. XJ.S.—^McWhlrter v. Otis Eleva¬ 
tor Co., D.C.S.C., 40 F.Supp. 11— 
Morrison v. Coombs, D.C.Me., 24 
F.Supp. 366. 

Ariz,—^Fagerberg v. Phoenix Flour 
Mills Co., 71 P.2d 1022, 50 Ariz. 
227. 

CaL—^Pellett ▼. Sonotone Corp., 160 
P.2d 783, 26 CaL2d 705, 160 A.L.R. 
863—^Laurenzi v. Vranizan, 155 P,2d 
688, 25 CaL2d 806. 

Del.—Corpus juris oitad In Baliek v. 
Philadelphia Dairy Products Co., 
162 A. 776, 777, 6 W.W.HaiT. 269. 
Ga.—^Atlantic Coast Line R. Co. v. 
Ouzts, 60 S.E.2d 770, 82 Ga.App. 
36—^Moore v. Smith, 50 S.B.2d 219, 
78 Ga.App. 49. 

HL—New York, a & St. L. R. Co. v. 
American Transit Lines, 89 N.E.2d 
858, 339 llLApp. 282, reversed on 
other grounds 97 N.E.2d 264, 408 
ni. 836. 

Ind.—^Bedwell v. De Bolt, 50 N.E.2d 
875, 221 Ind. 600. 

ilowa.—Oorpus Juris oited in Greiner 

V. Hicks, 300 N.W. 727, 781, 281 
Iowa 141. 

Mass.—^Daniels v. Celeste, 21 N.E.2d 
1, 303 Mass. 148, 128 A.L.R. 682— 
Solomon v. Dabrowski, 8 N.EL2d 
744, 295 Mass. 358, 106 A.L.B. 464. 
Mich.—L«rabell v. Schuknecht, 14 N. 

W. 2d 50, 808 Mich. 419. 

N.a—^Brown v. Norfolk Southern R. 
Co., 181 S.E. 279, 208 N.C. 428— 
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Holland v. Southern Public Utili¬ 
ties Co.. 180 S.B. 592, 208 N.C. 289. 
Or.—^Murray v. Helfrich, 30 P.2d 1053, 
146 Or. 602. 

Tex.—Corpus Juris cited in Brad¬ 
shaw V. Baylor University, 84 S.W. 
2d 703, 705. 126 Tex. 99. 

Wis.—^Abraham v. Clark, 232 N.W. 

865, 202 Wis. 451. 

53 C.J. p 1264 note 88. 

Covenantee not Jointly liable 

(1) It has been held that amount 
paid to injured person in considera¬ 
tion of covenant not to sue by any 
party, regardless whether joint tort¬ 
feasor or otherwise for and on ac¬ 
count of such injury or damage, 
should be held a credit on total re¬ 
covery in any action for same injury 
or damage.—Holland v, Southern 
Public UtiUtles Co., 180 S.EL 592, 208 
N.a 289. 

(2) On the other hand, it has been 
held that in action by railroad freight 
conductor for injuries when plaintiff 
was switching cars In interstate com¬ 
merce at defendant’s plant in order to 
move out loaded cars and replace 
I them with empty cars for loading, 
'fact that railroad was not a Joint 
tort-feasor, together with possible 
liability which could accrue to rail¬ 
road under Federal Employers* Lia¬ 
bility Act, established that payment 
by railroad of three thousand dollars 
for a covenant not to sue was sep¬ 
arate and unconnected with plalntllTs 
action against defendant under com¬ 
mon law, and defendant was not en¬ 
titled to have the three thousand 
dollars deducted from damages 
awarded.—^McManaman v. Johns- 
Manville Products Corp., 81 NJS:.2d 
137, 400 IIL 423. 

Covenantee found not guilty of tort 
(1) In action against owner and 
driver of truck for injuries sustained 
;by passenger in bus in collision be¬ 
tween truck and bus, it was held that 
trial court erred in not reducing judg¬ 
ment against owner and driver of 
tru<^ by the amount which the bus 
ccnnpany had paid the bus passenger 
as consideration for signing a cove¬ 
nant not to sue the bus company, not¬ 
withstanding the jury found that the 
bus company was not negligent— 
Jacobsen v. Woemer, 89 P.2d 24, 149 
Kan. 598—Carlisle v. Woerser, 89 P. 
2d 29, 149 Kan. 694. 
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there is some authority to the contrary and a 
jury may find that such consideration, received 
from one wrongdoer, fully compensates for all dam¬ 
ages, so as to relieve the other wrongdoer of any 
payment.26 

A covenant not to sue one tort-feasor has been 
held not to bar an action against another tort¬ 
feasor who is not jointly liable with him.^? 

As discussed supra subdivision a (2) of this sec¬ 
tion, releases of fewer than all the joint tort-feas¬ 
ors, containing reservations of the releasor's rights 
as against the other tort-feasors, have frequently 
been construed, in order to give effect to the inten¬ 
tion of the parties, as covenants not to sue or pro¬ 
ceed further against the tort-feasors purported to 
be released, not releasing such other tort-feasors, 
the amount paid reducing pro tanto the damages 
recoverable from such others.^® Conversely, instru¬ 
ments designated covenants not to sue and reserv¬ 
ing the right to recover against other tort-feasors 


are sometimes deemed to be releases.29 In deter¬ 
mining whether an agreement is a release of a 
joint tort-feasor or merely a covenant not to sue, 
the court may look to its consideration, effect, and 
the circumstances attending its execution,3o and it 
cannot accept the recitals of the parties as con¬ 
clusive but where an instniment states specifical¬ 
ly that it is a covenant not to sue, and there is 
nothing on its face to show that it was otherwise 
intended, the court cannot disregard the designa¬ 
tion by the parties and read into the instrument 

words of release.^2 

d. Effect of Receipt 

A mere receipt given to a tort-feasor Is not a re¬ 
lease 80 as to extinguish the cause of action nor does 
it constitute a covenant not to sue. 

With respect to the liability of joint tort-feasors, 
a mere receipt given to a tort-feasor does not op¬ 
erate as a release to extinguish the cause of ac¬ 
tion, ^ 3 nor does a mere receipt given to a tort-feasor 


(2) On the other hand, where jury 
found that impleaded defendant, 
whose automobile collided with rear 
of automobile driven by defendant 
which collided with rear of manure 
spreader on which plaintiff was rid¬ 
ing, was not liable for plaintiff’s in¬ 
jury, it was held that payment made 
by Impleaded defendant’s insurance 
carrier, in exchange for plaintiff’s 
covenant not to sue, was voluntary 
contribution to settle any possible 
liability to plaintiff and Inured to 
benefit of plaintiff and should not be 
deducted from verdict in favor of 
plaintiff against defendant—^Papen- 
fus V. Shell Oil Co., 35 N.W.2d 920, 
254 Wis. 233. 

SenlaZ of covenantee’s contribntoxy 
negligence 

Where plaintiff, suing for Injuries 
inflicted by truck wheel which fell 
off a truck, accepted a substantial 
sum from one defendant in consid¬ 
eration of plaintiff’s promise not to 
sue such defendant for injuries, 
plaintiff could not claim that such 
defendant’s negligence, if any, did 
not contribute to plaintiff’s injuries, 
and amount received from such de¬ 
fendant was properly deducted from 
damages awarded against other de¬ 
fendants.—Green v. Lang Co., Utah, 
206 P.2d 626. 

Wbw liabUity penal rather than 

, oompeasatoxy 

Aotion by administrator for death 
o(f * gnost in automobile 'collision 
a g afna fc owaex^ of other colliding au¬ 
tomobile was not compensatory but 
wae penal in nature, notwithstanding 
tlMre must be some Living statutory 
beaeftdaaip entitled to receive <penat-f 
ty,^ and ibehe^wamoant paid iir com- 
pi^taAsarmr$t 9 mt required to be cred¬ 
ited against iudgxalkd administM^or 


recovered against liability insurer of 
automobile in which guest was riding. 
—^Arnold v. Jacobs, 54 N.R2d 922, 316 
Mass. 81. 

[ 25. TeniL—^Levitan v. Banniza, App., 
236 S.W.2d 90—City of Nashville 
V. Brown, 157 S.W.2d 612, 25 Tenn. 
App. 340—^Potts V. Leigh, 16 Tenn. 
App. 1—Cecil V. Jernigan, 4 Tenn. 
App. 80. 

53 O.J. p 1265 note 89. 

25. Miss —Bogdahn v, Pascagoula 
St. R., etc., Co.. 79 So. 844, 118 Miss. 
668 . 

27. BL—Skillman v. McDowell. 45 
N.B.2d 674, 317 Ill.App. 86—Spiers 
V. Anderson Motor Service Co., 271 
Ill.App. 178—^Herberger v. Ander¬ 
son Motor Service Co., 268 llLApp. 
408. 

Existence or nonexistence of joint lia¬ 
bility as affecting operation of re¬ 
lease to one of several tort-feasors 
see supra subdivision b of this 
section. 

28. Kan,—^Topeka v. Brooks. 164 P. 
285, 99 Kan 643. 

53 C.J. p 1265 note 92. 

29. U.S.—Jenkins v. Southern Pac. 
Co., D.C.Cal., 17 P.Supp. 820, re¬ 
versed on other grounds, C.CLA., 
Jenkins v. Pullman Co., 96 F.2d 405. 
affirmed Pullman Co. v. Jenkins, 59 
S.Ct 347, 305 U.S. 534, 83 L.Ed. 334. 

Tenn—Byrd v. Crowder, 60 S.W.2d 
171, 166 Tenn. 215. 

Wash.—^Rust V. Schlaitzer, 27 P.2d 
671, 176 Wash. 331. 

W.Va.—Goldstein v. Gilbert. 23 S.E. 
2d 606, 125 W.Va. 250. stating Vir¬ 
ginia law. 

30. Wash.—Haney v. Cheatham, III 
P.2d 1003. 8 Wash.2d'810—Rust v. 
Schlaitzer, 27 P.2d 571, 175 Wash- 
33L 


31. Wash.—^Rust V. Schlaitzer, su¬ 
pra. 

32. U.S.—Jenkins v. Southern Pac. 
Co., D.C.Cal.. 17 F.Supp. 820, re¬ 
versed on other grounds, C.C.A., 
Jenkins v. Pullman Co., 96 F.2d 405. 
affirmed Pullman Co. v. Jenkins, 59 
S.Ct. 347, 305 U.S. 534, 83 L.Ed. 
334. 

Ga.—Register v. Andris, 64 S.B.2d 
196, 83 Ga.App. 632. 

33. Conn—^Tucker v. Baldwin, 13 
Conn 136, 33 Am.D. 384. 

Wash.—^Richardson v. Pacific Power 
& Light Co., 118 P.2d 985, 11 Wash. 
2d 288. 

lioan receipt for funds advanced 
by cargo insurer to shipper providing 
for repayment only in event and to 
extent of net recovery from persons 
liable for damages to shipment in 
truck collision, and authorizing in¬ 
surer to collect shipper's claim for 
.such damage, was not such a release 
'of carrier’s liability as would pre¬ 
clude recovery against Joint tort- 
i feasor, even though carrier ptirsuant 
to loss deductible provision in policy 
.provided part of money advanced to 
ishipper and received loan receipt a<^ 
•knowledglng receipt of such amount. 
—Wilson V. Anderson, 157 P.2d 690, 
113 Colo. 896. 
iladorsement on diaok 

Indorsement, on check given ^o- 
tel company pursuant to agreenaent 
not to sue and accepted ^y hotel 
guest who sustained injurless .-'y^hlle 
riding as passenger in hotel passen-r 
ger elevator, that draft constituted 
clear release and receipt in fttll set¬ 
tlement of claim, did not preclude ac¬ 
tion against elevator inspection com¬ 
pany which was under contract to 
inspect and correct defects Id such 
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operate as a covenant or agreement not to sue,^^ 
being merely evidence of payment ;35 and it is a 
question of fact whether the payment was made 
in partial or total satisfaction of the injury.36 A 
seal has been said to add nothing to a mere re- 
ceipt.37 It has been held that a receipt in full 
payment or satisfaction is a bar to all action against 
the receiptee and against the other tort-feasors,^8 
and the rule has been held applicable even where 
rights are reserved against such others.39 

e. Effect of Dismissal or Discontdiiiiance 

A dismissal or agreement to dismiss or a discontinu¬ 
ance as to one of a number of Joint tort-feasors does 
not reiease the other tort-feasors, at least where the 
plaintiff receives no satisfaction or only partial satis¬ 
faction therefor. 

A dismissah^® or agreement to dismissal as to one 
of joint tort-feasors is not a release having the 
effect of releasing all, in the absence of receipt of 
any satisfaction by plaintiff,^^ or w-here such dis¬ 
missal or agreement is in return for only a partial 
satisfaction.^^ Such an agreement has been held 
a mere covenant not to sue;^4 and, in accordance 
with the prevailing rule as to lihe effect of a cove¬ 
nant not to sue one of two or more joint tort-feasors 
generally, as discussed supra subdivision c of this 
section, the amount paid will reduce the recovery 
against the other tort-feasors pro tanto.'*® Likewise 
an agreement to discontinue as to one tort-feasor, 
without prejudice, does not constitute a release as 


to him or another tort-feasor.'*® 

f. Effect of Failnre to Sue or Acceptance of 
Gratuity 

Failure to sue, or the acceptance of a gratuity from, 
one tort-feasor does not release other Joint tort-feasors. 

Failure to sue some tort-feasors is not a release 
of those who are sued and, a fortiori, failure to 
sue one person does not release those sued on the 
ground of release of a joint tort-feasor where the 
person not sued was not guilty of any tort.**® The 
acceptance of a gratuity by the injured person from 
one joint tort-feasor does not release the others;^® 
but it has been held that the recovery against such 
others should be reduced by the amount of the 
gratuity.®® 

§ 5X. Scope and Extent; Matters Released 

Generally speaking, the scope and extent of a re¬ 
lease depend on the intent of the parties as expressed 
in the instrument. A general release covers all claims 
between the parties which are In existence and within 
their contemplation; a release confined to particular 
matters or causes operates to release only such claims 
as fairly come within the terms of the release. 

The scope and extent of a release depend in gen¬ 
eral on the intent of the parties as expressed in 
the terms of the particular instrument; or, as other¬ 
wise stated, the scope and effect of a release must 
be gathered from its terms, which may be interpret¬ 
ed in the light of the surrounding facts and circum- 


elevator, since indorsement for pay¬ 
ment was but receipt for that amount 
which was open to explanation, and 
as between hotel sruest and elevator 
inspection company parol evidence 
was admissible.—Cowles v. Independ¬ 
ent Elevator Co., 70 P.2d 711, 22 CaL 
App.2d 109. 

34. Conn.—^Tucker v. Baldwin, 13 
Conn. 136, 33 Am-D. 384. 

Wash.—^Richardson v. Pacific Power 
& Liffht Co., 118 P.2d 985, 11 Wash. 
2d 288. 

35. Conn.—Tucker v. Baldwin, 13 
Conn. 136, 33 Am.D. 384. 

36. XU.—Chicago v. Babcock, 32 N. 
E. 271, 143 Ill. 858. 

37. Minn.—Gross v. DlUer, 23 N.W. 
837, 33 Minn. 424. 

38. Iowa.—Snyder v. Mutual Tel. 
Co., 112 N.W. 776, 135 Iowa 215, 
14 L.R.A.,N.S., 8. 

53 p 1262 note 75. 

39. Mo.—^Dulaney v. Buffuxo, 73 S. 
W. 125, 173 Mo. 1. 

40. U.S.—Hhrllee v. City ef Gulf¬ 
port, C.C.A.Miss., 120 P.2d 41. 

Wyo.—Corpus Juris quoted is. Bay^ v. 
Smith, 30 P.2d 786, 790, 46 WFo. 
515, 

53 C.J. p 1265 note 94. 

41. CaLr— Burke v. W. Chaudbeitin 


& Co., 125 P.2d 120, 51 CalAPP.Sd 
419. 

Wyo.—Corpus juris quoted is Pay v. 
Smith, 30 P.2d 786, 790, 46 Wyo. 
515. 

53 C.J. p 1265 note 95. 

42. Cal.—Shea v. City of San Bern¬ 
ardino, 62 P.2d 365, 7 CaL2d 688. 

43. Wyo.—Coipiis juris quoted is 
Day V. Smith, 30 P.2d 786, 790, 46 
Wyo. 515. 

53 C.J. p 1265 note 96. 

In mohigas 

(1) In a decision based on com¬ 
mon-law principles it was held that 
a dismissal of one of two concurrent¬ 
ly negligent defendants operated as 
^ a release amounting to a satisfaction 
of plaintiff's demand, notwithstand¬ 
ing his attempted reservation of a 
right to proceed further against the 
other defendant.—^Moffit v. Endtz, 204 
N.W. 764, 232 Mich. 2. 

<2) Subsequently, however, under 
a statute providing in effect' that a 
person may compound, settle with, 
and discharge on^ of a number of 
Joint tort-feasors without impairing 
bis rights to collect the balance of 
his claim or demand from the others, 
tihe rule stated in the text was fol¬ 
lowed.—^Larabell v. Schuknecht, 14 
N.W.ad 50, 303 Mich. 419. 
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44. Ga.—Moore v. Smith, 50 S.B.2d 
219, 78 Ga.App. 49. 

Wyo.—Corpus JUzis quoted in Day v. 
Smith, 80 P.2d 786, 790, 46 Wyo. 
515. 

53 C.J. p 1265 note 97. 

45. Ga.—^Moore v. Smith, 50 S.E.2d 
219. 78 Ga.App. 49. 

Mich.—^Larabell v. Schuknecht, 14 N. 

W.2d 50, 308 Mich. 419. 

N.Y.—^Fldel V. Brooklyn & Queens 
Transit Corporation, 274 N.T.S. 796, 
242 App.Div. 791. 

Wyo.—C^us JUxls quoted In Day v. 
Smith, 30 P.2d 786, 790, 46 Wyo 
515. 

53 C.J. p 1265 note 98. 

48. TOs.—Nagle v. Hake, 101 N.W. 
409, 123 Wis. 256. 

47. Pa.—Gray v. Philadelphia, etc., 
^ Coal, etc., Co.. 10 Pa.Dlst. & Co. 

400. 

48. Lia.—Chisholm v. De Frances, 
Appw, 27 eow2d 467. 

49. Pa.—^Turner v. Bobbins,. 120 A, 
274, 276 Pa. 319. 

53 C.J. p 1266 note 4. 

SOi Tex.—Atchison, etc., R. Co. v. 
Classin, Civ.App., 134 S.W. 856— 
El Paso, etc., B. Oo. v. Darr, Civ. 
App., 93 S.W. 166. 
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stances^i and the purpose for which the release was 
given.52 The effect of a release is not necessarily 
limited to the subjects considered in the preliminary 
discussion which led up to it,53 although this has a 
bearing in determining whether particular items 
were within the contemplation of the parties.®** A 
general release, not restricted by its terms to par¬ 
ticular claims or demands, ordinarily covers all 
claims and demands due at the time of its execu¬ 


tion and within the contemplation of the parties,®® 
and it has been said that any existing liabilities in¬ 
tended to be excepted from such a release should be 
expressly set forth therein.®® On the other hand, 
a release which is confined or which is construed as 
being confined to claims or demands arising from, 
or relating to, a specified matter operates to re¬ 
lease all the particular claims or demands properly 
embraced in the specifications,®^ but it does not re- 


Bl« U.S.—^In re United Cigar Stores 
Co. of America, C.C.A.N.Y., 85 F.2d 
11 . 

Cal.—Jordan v. Guerra, 144 P.2d 349, 
23 Cal.2d 469—^Nelson v. Nelson, 20 
P.2d 995. 131 Cal.App. 126. 

Ill.—^Bkstrand v. Severin, 54 N.E.2d 
724, 322 I11.APP. 693. 

Iowa.—Carson v. Great Lakes Pipe 
Line Co., 25 N.W.2d 855, 238 Iowa 
50. 

Ely.— Corpus Juris cited in Leitner 
V. Hawkins, 223 S.W.2d 988, 989, 
311 Ky. 300. 

Mass—Tupper v. Hancock. 64 N.E 
2d 441, 319 Mass. 105. 

N.T.—^In re Sabin's Trust, 99 N.T.S. 
2d 626. 

Or.—Glickman v. Weston, 11 P.2d 
281, 140 Or. 117, rehearing denied 
12 P.2d 1005, 140 Or. 117. 

Pa.—In re Bnll’s Estate, 12 A.2d 50, 
337 Pa. 525, certiorari denied Betz 
y. Brill's Estate, 61 &Ct. 398, 311 

U. S. 713, 85 L.Ed. 464, rehearing 
denied 61 S.Ct. 730. 312 U.S. 714, 
85 L.Ed. 1145. 

S,C.—Corpus Juris cited in Gardner 

V. City of Columbia Police Dept., 57 
S.E.2d 308, 310, 216 S.C. 219. 

Tex.—Cox V. Rhodes, Civ.App., 233 S. 

W. 2d 924—^Knox y. Damascus 
Corp., Ciy,App., 200 S.W.2d 666— 
Geyser Ice Co. v. Sharp, Clv.App., 
87 S.W.2d 883. 

Wash.—Shannon y, Prall, 196 P. 635, 
115 Wash. 106. 

52. U.S.—Graham v. Taller & Coop¬ 
er, D.C.N.Y., 91 F.Supp. 419. 

N.Y.—Simon v. Simon, 84 N.Y.S.2d 
307, 274 App.Div. 447—Wenglln y. 
Bank of New York, 87 N.Y.S.2d 38. 

53. N.Y.—^Klirchner v. New Home 
Sewing Mach. Co., 31 N.E. 1104, 135 
N.T. 182. 

53 C.J. p 1266 note 9. 

54. Okl.—Darby Petroleum Co. v. 
Bowers, 91 P.2d 663, 185 Okl. 285. 

Tex.—^Knox v. Damascus Corp., Civ. 

App., 200 S.W.2d 656. 
SCsrepresentation as to matters em¬ 
braced 

Where employee executed release 
of his contractual claim against em¬ 
ployer for stated per cent of employ¬ 
er's net profits in consideration of 
sum which he understood to be a 
bonus, without reading release, at 
party where he was drinking heavily, 
after being told by employer's book¬ 
keeper, who produced form of release 


and witnessed it, that it was noth¬ 
ing and must be executed because 
of income tax, it must be held to 
have been intended to cover only pay¬ 
ment of bonus, although purporting 
to discharge employee's claims of ev¬ 
ery nature.—^Vincent -v. Palmer, 19 
A.2d 183, 179 Md. 365. 

55. U.S.—Southern Cotton Oil Co. v. 

U. S., C.C.A.La., 84 F.2d 609—U. S. 

V. Standard Oil Co. of Cal., D.C.Cal., 
60 F.Supp. 807, affirmed, C.C.A., 153 
F.2d 958, affirmed 67 S.Ct. 1604, 332 
U.S, 301. 91 L.Ed. 2067. 

Ark.—^Minton v. Hail, 234 S.W.2d 
515. 

Cal.—^Richey v. McGinnis Inv. Co., 
196 P.2d 131, 87 Cal.App.2d 145— 
Averett v. Carrigue, 174 P.2d 871, 
77 Cal.App.2d 170. 

Ga.—Giles v. Smith, 56 S.R2d 860, 
80 Ga.App. 640—Eatonton Oil & 
Auto Co. y. Greene County, 185 S. 
E. 296, 53 Ga.App. 145. 

Idaho.—^Parish v. Page, 293 P. 979. 
50 Idaho 87. 

IlL—Mueller v. Cruse, 6 N.B.2d 879, 
289 IlLApp. 627. 

Iowa.—^Phillips v. Werndorfl; 243 N. 

W. 525, 216 Iowa 621. 

Mass.—^Pitman v. J. C. Pitman & 
Sons, 86 N.E.2d 649, 324 Mass. 371 
—^Tupper v, Hancock, 64 N.E.2d 
441, 319 Mass. 105—^Fleming v. 
Dane, 10 N.E.2d 85, 298 Mass. 216. 
Minn.—Moftat v. White, 279 N.W. 
732, 203 Minn. 732. 

N.J.—Aljian v. Ben Schlossberg, Inc., 
73 A.2d 290, 8 N.J.Super. 461. 

N.T.—Scharaga v. Sinram Bros., 90 
N.Y.S.2d 705. 275 App.Div. 967— 
In re Quick's Estate, 282 N.Y.S. 
828, 157 Misc. 84, affirmed In re 
Quick's Will, 289 N.Y.S. 825, 248 
App.Div. 730—In re Schina.si’s Es¬ 
tate. 248 N.Y.S. 691, 139 Misc. 469, 
affirmed 250 N.Y.S. 895, 233 App. 
Div. 738, and 250 N.Y.S. 896, 233 
App.Div. 738'—Jersey Ins. Co. of 
New York v. Parrish, 33 N.Y.S.2d 
440—Giambol v. Von Schreiber, 21 
N.T.S.2d 626. 

N.C.—^Merrimon v. Postal Telegraph- 
Cable Co., 176 S.B. 246, 207 N.C. 
101 . 

Or.—Glickman v. Weston, 11 P.2d 
281, 140 Or. 117, rehearing denied 
12 P.2d 1005, 140 Or. 117. 

S.C.—Corpus Juris ci'ted in Gardner 
v. City of Columbia Police Dept., 
57 S.B.2d 308, 310, 216 S.C. 219. 

Tex.—^Baker v. Baker, Civ.App.» 169 
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S.W.2d 1016, reversed on other 
grounds 183 S.W.2d 724, 143 Tex. 
191. 

Wis.—Townsend v. La Crosse Trailer 
Corp.. 42 N.W.2d 164, 266 Wis. 609. 
53 C.J. p 1266 note 10. 

Implication of full satisfaction 
Unqualified release implies receipt 
of full satisfaction.—^Aljian v. Ben 
Schlossberg, Inc., 73 A.2d 290, 8 N.J. 
Super. 461. 

Soldier’s -wages and medical expenses 
Injured soldier's release to civilian 
tort-feasor extending to all claims of 
every nature and kind whatsoever 
arising out of traffic accident covered 
his lost wages and medfcal expenses 
as elements of damage.—Standard 
Oil Co. of Chi. V. U. S., C.C.A.Cal., 
153 lP.2d 968, affirmed 67 S.Ct. 1604. 
332 U.S. 301, 91 L.Ed. 2067. 

Claims held released 
U.S.—^Harrison Engineering & Const. 
Corp. v. U. a, 68 F.Supp. 350, 107 
CtCl. 205. 

Mich.—Erkiletian v. Devletian, 299 
N.W. 821, 299 Mich. 95. 

Pa—In re Brill's Estate, 12 A.2d 60, 
337 Pa 525, certiorari denied Betz 
V. Brill's Estate. 61 S.Ct, 398, 811 
U.S. 713, 85 L.Ed. 464, rehearing 
denied 61 S.Ct. 730, 812 U.S. 714, 
85 L.Ed. 1145. 

Wash.—Thumlert v. Jarvis, 111 P.2d 
597, 8 Wash 2d 162. 

56. Mass.—^Tupper v. Hancock, 64 
N.E.2d 441, 319 Mass. 105. 

57. U.S.—^London Extension Min. 
Co. V. Ellis, aCJLColo., 134 P.2<1 
405. 

Cal.—Cox V. Miller, 69 P.2d 628, 16 
Cal.App.2d 494—Nelson v. Nelson, 
20 P.2d 996, 181 Chl.App. 126. 

Ga—^McCommons v. Greene County, 
184 S.E. 897, 63 GaApp. 171. 

Ill.—Cuneo V. City of Chicago, 81 
N.E.2d 451, 400 Ill. 646—Inner 
Group Financing Corp. v. Halsted 
Exchange Nat. Bank of Chicago, 4 
N.E.2d 905, 287 IlLApp. 352. 

Mass.—Commissioner of Corpora¬ 
tions and Taxation v. Hale, 53 N. 
E.2d 675, 316 Mass. 556—Glendale 
Coal Co. V. Nesson, 44 N.E.2d 691, 
312 Mass. 293. 

Mich.—Norton v. Michigan State 
Highway Dept, 24 N.W.2d 182, 816. 
Mich. 313. 

Minn.—Mantz v. Sullwold, 281 N.W. 
764, 203 Minn. 412—^Leighton v. 
Bancamerlca-Blalr Corporation, 25& 
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lease other claims or demands,5® particularly those 
expressly excepted from the operation of the re- 
lease.5® A release executed pendente lite ordinari¬ 
ly releases the demand in suit®® The release of 
a claim ex contractu does not release an allied 
claim in tort;®i and the converse is likewise true.®^ 
A release cannot operate to discharge a promise 
for which it was the consideration.®® 


§ 52, -Demands Not Known or Con¬ 

templated 

A release ordinarily does not cover claims or de¬ 
mands not known to, or contemplated by, the parties 
unless they fall fairly within the terms of the release. 

A release ordinarily covers all such matters as 
may fairly be said to have been within the contem¬ 
plation of the parties when it "was given,and, sub¬ 
ject to some exceptions, no others.®® Consequently 


N.W. 848, 192 Minn. 223—Hopkins 
V. Heskett, 249 N.W. 584, 189 Minn. 
322. 

Neb.—Schmidt v. City of Liincoln, 37 
N.W.2d 600, 151 Neb. 317. 

N.T.—Knight V. Kitchin, 261 N.Y.S. 

809, 237 App,Div. 506. 

Pa.—Kent Defense Corp. v. Colonial 
Assur. Co., 63 A.2d 63, 360 Pa. 569. 
Tex.—Strasser v. Mack, Clv.App., 184 
S.W.2d 337. 

63 C.J. p 1266 note 11. 

58. U.S.—Vines v. General Outdoor 
Advertising Co., C.A.N.T., 171 P. 
2d 487—Shields v. U. S., D.C.Pa., 
73 F.Supp. 862. 

Cal.—Sime v. Malouf, 212 P.2d 946, 
95 Cal.App.2d 82, rehearing demed 
213 P.2d 788. 96 Calj^pp.2d 82—In 
re McLellan’s iCstate, 94 P.2d 408. 
409. 35 Cal.App.2d 18. 

Colo.—Skinner & Andrews Co. v. 
Satterfield, 216 P.2d 431, 121 Colo. 
365—^Mayer Oil Co. v. Schnepf, 69 
P.2d 776, 100 Colo. 678. 

Ga.—Central Georgia Power Co. v. 

Pope. 86 S.R 322, 144 Ga. 130. 

Ill.—Cuneo V. Cfity of Chicago, 81 
N.E.2d 451, 400 lU. 645—Kerr v. 
Schrempp. 60 N.E.2d 636. 325 HI. 
App. 614—G^man v. Wendrlck. 58 
N.R2d 479, 321 Hl.App. 639—Preu- 
denthal v. Lipman, 51 N.B,2d 794, 
320 Ill.App. 681—Bucker v. Cen¬ 
tral Business Men's Ass'n, 233 IlL 
App. 84. 

Iowa.—Carson v. Great Lakes Pipe i 
Line Co., 25 <N.W.2d 855, 238 Iowa 
50. 

Mass.—^Allen v. Mousheglan, 71 N.E. 
2d 393, 320 Mass. 746—Wine v. 
Commonwealth, 17 NJE}.2d 545, 301 
Mass. 451, 120 A.L.R. 889. 

Minn.—^Hopkins v. Heskett, 249 N.W. 
584, 189 Minn. 322. 

Miss.—^Browne v. Merchants Co., 191 
So. 58, 186 Miss. 398. 

N.H.—^Hubley v, Goodwin, 17 A.2d 
97. 91 N.H. 200—Hood v. City of 
Nashua, 13 A.2d 726. 91 N.H. 98. . 

N.J.—^Booth V. Hartford Accident & 
Indemnity Co,. 17 A.2d 591. 126 
Njr.Law 601—Haber v. Goldberg. 
105 A. 374, 92 N.J.Law 367. 

N.T.—^Amusement Securities Corp. v. 
Academy Pictures Distributing 
Corporation. 294 N.Y.S. 279, 162 
3Iisc. 608. affirmed 294 (N.Y.a 305. 
260 App.Dlv. 710. and 294 N.Y.a 
306. 250 App.Div. 710. motions de¬ 
nied 295 N.Y.S. 472, 260 App.Div. 


749. affirmed IS N.B.2d 471. 277 N. 
Y. 557, reargument denied 14 N.E. 
2d 383, 277 N.Y. 672, modified in 
part on other grounds 295 N.Y.S. 
436, 251 iApp.Div. 227—Massa v. 
Wanamaker Academy of Beauty 
Culture. 80 N.Y.S.2d 923—Federal 
Deposit Ins. Corp. v. McGuire. 55 
N.Y.S.2d 874. 

N.C.—^Westinghouse Electric Supply 
Co. V. Burgess. 25 S.E.2d 390. 223 
N.a 97. 

Okl.—Clark v. Herbert. 27 P.2d 833. 
167 Okl. 74. 

R.L—Llgero v. Martins, 167 A. 112, 
53 R.I. 514. ! 

Tex.—Cox V. Rhodes. Civ.App., 233 
S.W.2d 924—Shell Pipe Line Cor¬ 
poration V. Harris. Ciy.App.. 68 S. 
W.2d 236. 

W.Va—^Moore v. Hope Natural Gas 
Co., 86 S.E. 664, 76 W.Va 649. 

53 C.J. p 1267 note 12. 

Injuries different causes 

(1) Injured employee could release 
employer from damages for injuries 
to his eyes resulting from either one 
of two separate accidents without 
affecting his right to recover dam¬ 
ages for Injuries resulting from the 
other accident.—^Prueltt v. Sound 
Const & Engineering Co.. 167 P.2d 
698, 178 Or. 380. 

(2) A general release from all fu¬ 
ture liability arising out of one 
cause of action does not bar an ac¬ 
tion for aggravation of the same in¬ 
jury arising out of a subsequent ‘ 
cause of action.—Guillod v. Kansas 
City Power, etc., Co., 18 S,W.2d 97, 
224 MoA.pp. 382. 

Liability in different capacity 

Where allegations of complaint 
Indicated that defendants incurred 
distinct and separate liability as In¬ 
dividuals in addition to their liabil¬ 
ity as partners, general releases bar¬ 
ring the liability allegedly arising 
out of their membership In the part¬ 
nership did not bar liability asserted 
in the same cause of action against 
them individually.—^Pulton Service 
Corp. V. Richter. 23 !N.Y.S.2d 297, 260 
App-Dlv. 943. 

59- TJ.S.—Price v. Stonega Coke A 
Coal Co.. D.aw.Va., 26 F.Supp. 172. 
modified on other grotmds. C.CJL, 
Stonega Coke & Coal Co. v. Price, 
106 F.2d 411. certiorari denied 60 
S.Ct. 263, 308 I7.S. 618, 84 LuEd. 516. 
ea Ga—■Universal Credit Co., for 
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Use of Lewallen v. Service Fire 
Ins. Co. of New York, 25 S.E.2d 
626, 69 GaApp. 357. 

53 C.J. p 1268 note 13. 

XSsnes not adjudicated 
Merged corporations and other de¬ 
fendants sued by former employee 
for treble damages under the anti¬ 
trust laws were not estopped to 
charge that former employee was 
guilty of disloyalty in secretly plan¬ 
ning to produce a competing stock 
quotation projection machine while 
still in employ of corporations on 
grounds that former employee had 
brought an action for back salary, 
that corporations had set up counter¬ 
claims charging disloyalty, and that 
action had been settled and releases 
exchanged, where there was no trial 
or adjudication of any of the issues 
in that action.—Momy v. Western 
Union Telegraph Co.. D.ON.Y., 40 P. 
Supp. 193. 

51. Mo.—^Bratton v. Chicago, etc., R. 

Co., 160 S.W. 1124, 167 Mo.App. 75. 
53 C.J. p 1268 note 14. 

62. Wis.—BVieders v. Frieders, 193 
N.W. 77. 180 Wis. 430, 31 A.L.R. 
118. 

53 C.J. p 1268 note 15. 

63. Conn.—Allen v. Frlsbee, 2 Root 
76. 

Mass.—Hill V. Whledden, 33 N.B. 
526, 158 Mass. 267. 

64. U.S.—^In re Kellett Aircraft 
Corp.. C.APa, 191 F.2d 231—Mc- 
Kenzie-Hague Co. v. Carbide & 
Carbon Chemicals Corporation, G. 
C.AMinn., 73 F.2d 78—E. I. S. Mfg. 
Co. V. Supco Products Corp., D.C. 
N.Y., 26 F.Supp. 768. 

Wash.—^Bakamus v. Albert, 95 P.2d 
767, 1 Wash.2d 241. 

53 aJ. p 1268 note 17. 

65. Conn.—^Blakeslee v. Board of 
Water Commissioners of City of 
Hartford. 183 A. 887, 121 Conn. 163. 

Idaho.—Johnson v. Twin Falls Canal 
Co., 167 P.2d 834, 66 Idaho 660, cer¬ 
tiorari denied 67 S.Ct 202. 329 U. 
S. 782, 91 L.Ed. 671. 
m.—^Keeran v. Wahl Co., 51 N.E.2d 
598, 320 m.App. 457. 

Ky.—Yutz V. Commonwealth Life 
Ins. Co.. 94 S.W.2d 326. 264 Ky. 142. 
Minn.—^Norris v. Cohen. 27 N.W.2d 
277. 223 Minn. 471, 171 A.L.R. 178. 
Okl.—^Darby Petroleum Co. v. Bow¬ 
ers, 91 P.2d 668> 185 Okl. 285L < 
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a demand of which a party was ignorant when the 
release was given is not as a rule,®® and a fortiori 
not necessarily,®*^ embraced therein; and this is 
so in some jurisdictions under statutes to such ef¬ 
fect.®® Thus it has been held that a release by 
an injured person will not cover a particular in¬ 


jury existing at the time of the giving of the re¬ 
lease, but unknown then to the parties,®® at least 
where such injury is of so serious a character as 
to indicate that, if it had been known, the re¬ 
lease would not have been signed;*^® and the rule 
has been held to apply, however broad the terms 


Pa.—^Bell Telephone Co, of Pennsyl¬ 
vania V. Baltimore & O. R. Co.. 38 
A,2d 732, 155 Pa.Buper. 286—Cozims 
Jnxis cited in Cockcroft v. Metro¬ 
politan Life Ins. Co.. 189 A. 687, 
689. 125 Pa.'Super. 293. 

Wash.—^Bakamns v. Albert, 95 P.2d 
767, 1 Wash.2d 241. 

W.Va.—Conley v. HiU, 174 SR 883. 
115 W.Ta. 175—^Moore v. Hope 
Natural Gas Co., 86 S.R 564, 76 
W.Va. 649. 

53 C.J. p 1268 note 19. 

General release 

<1) General release ordinarily is 
restricted to thingr or thiniTS intend¬ 
ed to be released, and recipient of 
release, when some particular de¬ 
mand was in view, cannot take ad- 
vantagre of general words to defeat 
collection of demand not then in 
minds of parties. 

U.S.—^Butcher v. United Elec. Coal 
Co., C.A.I11., 174 P.2d 1003. 

N.T.—Simon v. Simon, 84 N.Y.S.2d 
807, 274 App.Div. 447. 

(2) It cannot be held as matter of 
law that given claim was barred by 
general release unless subject matter 
was actually in question at time of 
giving release. 

U.S.—Graham v. Taller & Cooper, D. 

C.N.T.. 91 P.Supp. 419. 

N.Y.—Simon v, Simon, 84 !N.Y.S.2d 
307, 274 APP.U1V. 447. 

(3) General release executed by 
tenants on settlement of landlord’s 
summary proceeding in which no 
mejition was made of fire loss and 
which was brought after tenant’s 
failure to pay rent made without 
knowledge of pendency of separate 
action brought in tenant's name 
against landlord by insurance com¬ 
pany’s attorney to recover for fire 
loss resulting from landlord’s alleged 
negligence did not bar negligence ac¬ 
tion.—Wenglin v. Bank of New York, 
87 N.YJS.2d 38. 

Matters held not embraced 

(1) Telephone company’s release 
of railroad in greneral terms after 
telephone company secured license 
to underground conduits 

across railroad's property did not in¬ 
clude^ dSamage to conduits resulting 
when railroad leased property for 
{gGfasoline filling station purposes and 
tenant damaged conduits while in- 
irtaJlllng underground storage tank.— 
1^1 Telephone Op, of Pennsylvania 
y. Baltimore R. Co., 38 A.2d 782, 
156 Fa.SiH>er. 286. 

' ^ <2) Release of oil company from 
' Uabilttr for damage caosedr by leak 


in pipe line would not bar action for 
damages to cattle which drank oil 
that escaped if parties to release did 
not intend release to cover damages 
to cattle and by mutual mistake 
failed to so state In release.—^Texas 
Pipe Line Co. v. Sheffield, Tex.Civ. 
App., 99 S.W.2d 684. 

66. Idaho.—Parish v. Page, 293 P. 
979, 60 Idaho 87. 

Minn.—^Norris v. Cohen, 27 N.W.2d 
277, 223 Minn. 471, 171 A.L.R. 178. 
Okl.—^Darby Petroleum Co. v. Bow- 
I ers, 91 P.2d 663, 185 Okl. 285. 

Pa.—^In re Brill's Estate, 12 A.2d 50, 
337 Pa. 525, certiorari denied Betz 
V. Brill's Estate, 61 S.Ct. 398, 311 
U.S. 713, 85 L.Ed. 464, rehearing 
denied 61 S.Ct 730, 312 U.S. 714, 
85 L.Ed. 1145. 

Wash.—Bakamus v. Albert 95 P.2d 
767, 1 Wash.2d 241. 

W.Va.—Moore v. Hope Natural Gas 
Co., 86 SE. 664, 76 W.Va. 649. 

53 ax p 1269 note 20. 

Demands of which releasor Should 
have known 

Where plaintiff contracted for de¬ 
fendants' testate to obtain settle¬ 
ments of claims belonging to plain¬ 
tiff, plaintiff in subsequently settling 
claims for money received by defend¬ 
ants' testate on plaintiff's claims and 
releasing defendants from all claims 
was chargeable with all knowledge 
plaintiff might have obtained had he 
pursued Inquiry as to amount re¬ 
ceived with diligence, and, in absence 
of fraud in securing release, release 
barred action for money allegedly 
received but which was not known 
by plaintiff to have been received at 
time of release.—Goff v. Boma Inv. 
Co., 181 P.2d 459, 116 Colo. 359. 

67- U.S.—Vines v. General Outdoor 
Advertising Co., C.A.N.Y., 171 P.2d 
487. 

68. General release 

(1) Under statute to such effect, a 
general release does not extend to 
claims which the creditor does not 
know or suspect to exist in his favor 
at the time of executing the release. 
Cal.—Backus v. Sessions, 110 P.2d 

51, 17 Cal.2d 380-^lli8 v. Jones, 
8 P.2d 933, 121 Cal.APP. 326. 

S.D.—Petersen v. Kemper, 18 N.W.2d 
294, 70 IS.D. 427. 

53 C.X p 1269 note 21 [a]. 

(2) Such a statute, however, has 
been held applicable only in the case 
of a general release.—Eustace v. 
I>edhter, 128 P.2d 367, 53 CaXApp.2d 
726. 

(3) Xn the absence of actual fraud 
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an express waiver by the injured per¬ 
son of his rights under the statute 
is valid.—^Pacific Greyhound Lines v. 
Zane, C.C.A.Ariz., 160 P.2d 731. 

(4) The statute does not prevent 
a general release from operating as 
a release of claims suspected al¬ 
though not actually known to exist. 
—Suckow Borax Mines Consol, v. 
Borax Consol., C.A.Cal., 185 P.2d 196, 
certiorari denied 71 S.Ct. 606, 340 U. 
S. 943, 95 L.Ed. 680, rehearing denied 
71 S.Ct. 620, 341 U.S. 912, 95 L.Ed. 
1349. 

69. N.Y.—Barry v. Lewis, 20 N.Y.S. 
2d 88, 259 App.Div. 496, appeal de¬ 
nied 21 N.Y.S.2d 1023, 269 App.Div. 
1072—Le Francois v. Hobart Col¬ 
lege, 31 N.Y.S.2d 200, affirmed 28 
N.Y.S.2d 744, 262 App.Div. 802, af¬ 
firmed 39 N.B.2d 271, 287 N.Y. 638. 
Wash.—^Bakamus v. Albert, 95 P.2d 
767, 1 Wash.2d 241. 

53 aj. p 1269 note 22. 
injuxies ‘‘developed and undeveloped'* 
Release from liability for personal 
injuries covering any injury, whether 
developed or undeveloped, did not 
cover unknown injuries, but only un¬ 
developed known injuries, and did 
not bar plaintiff from recovering for 
injury caused by a piece of glass im¬ 
bedded in left temple, where known 
injuries at time of execution of re- 
leajse were merely superficial cuts.— 
Serr v. Biwabik Concrete Aggregate 
Co., 278 N.W. 356, 202 Minn. 165, 117 
A.L.R. 1009. 

70u Idaho.—Corpus Juris dted in 
Johnson v. Twin Falls Canal Co.> 
167 P.2d 834, 839, 68 Idaho 660. 
certiorari denied 67 iS.Ct. 202, 329 

U. S. 782, 91 L.Ed. 671. 

Neb.—Corpus Juris cited in Collins 

V. Hughes & Riddle. 278 N.W. 888, 
894, 134 Neb. 380. 

S.D.—Petersen v. Kemper, 18 N.W. 2d 
294, 70 S.D. 427. 

Wash.—^Bakamus v. Albert, 95 P.2d 
767, 1 Wash.2d 241. 

53 C.J. p 1269 note 28. 

Seaman 

Seaman was not debarred from re¬ 
covery for aggravation of his tuber¬ 
cular condition allegedly caused by 
unseaworthiness of merchant vessel 
time chartered by respondent United 
States because of execution of re¬ 
lease in consideration of payment 
made to him, where considerations 
on which seaman relied in signing 
release relieved him from conse¬ 
quences of an acquittance in full.— 
Pineiro v- U. S., D.C.Cal., 65 F.Supp. 
191. 
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of l3ie release.7i On the other hand, if a demand 
falls fairly within the terms of the release it is 
discharged thereby, whether or not it was contem¬ 
plated by the parties,and whether or not they 
were aware of its existence.'^S 

§ 53. -Demands Contemporaneously or 

Subsequently Accruing or Maturii^ 

A release ordinarily operates oniy with respect to 
matters which are already in existence at the time It is 
given; and claims or demands arising at the time the 
release is given or subsequently are not discharged by 


§§ 52-53 

the release unless expressly embraced therein or failing 
within the fair Import o1 the terms employed. 

A release ordinarily operates on the matters ex¬ 
pressed therein which are already in existence at 
the time of the giving of the release.^^ Accord¬ 
ingly, demands originating at the time a release 
is given^s or subsequently,and demands subse¬ 
quently maturing"'^ or accruing,^* are not as a 
rule discharged by the release unless expressly em¬ 
braced therein or falling within the fair import 
of the terms employed.^^ 


71. U.S.—Graliam v. Atchison, T. & 
S. IF. Hy. Co.. CA..Cal.. 176 F.2d 
819—Great Northern R. Co. v. 
Reid, Wash., 246 F. 86. 157 C-C.A. 
382. 

N.T.—Le Francois v. Hobart College. 
31 N.Y.S.2d 200, affirmed 28 N.TJS. 
2d 744, 262 App.Div. 802, affirmed 
39 N.E.2d 271, 287 N.Y. 638. 

72. Idaho.—^Parish v. Page, 293 P. 
979, 50 Idaho 87. 

Mass.—^Radovsky v. Wexler, 173 N. 

R 409, 273 Mass. 254. 

Wash.—Corpus Juris quoted in Bak- 
amus V. Albert, 95 P.2d 767, 770, 
1 Wash.2d 241. 

53 C.J. p 1269 note 25. 

Mistake of law 

U.S.—Sutton V. lielb, D.C.I11., 91 P. 
Supp. 937, affirmed, CA., 188 F.2d 
766. 

Mutual general releases under seal, 
executed to each other by indorsers 
of notes, released parties’ respective 
obligations under agreement defining 
liability to each other on indorse¬ 
ments.—^Radovsky v. Wexler, 173 N. 
E. 409, 278 Mass. 254. 

73- U.S.—Altman v. Curtlss-Wright | 
Corp.. C.aA.(N.Y., 124 F.2d 177. I 
Idaho.—^Parish v. Page, 293 P. 979, 
60 Idaho 87. 

Pa.—In re Brill’s Estate, 12 A.2d 60, 
337 Pa. 525, certiorari denied Betz 

V. Brill’s Estate, 61 S.Ct 398, 311 
U.S. 713, 85 L(.EkL 464, rehearing 
denied 61 S.Ct 730, 812 U.S. 714. 
85 L.Ed. 1145. 

Wash.—Corpus Juris quoted in Bak- 
amus V. Albert, 95 P.2d 767, 770, 
1 Wash.2d 241. 

53 C.J. p 1269 note 26. 

TuU extent of daniage known to 
exist 

Under release in standard form 
whereby building owner released con¬ 
tractor constructing subway from 
claims owner “ever had, now has or 
which it hereafter can, shall or may 
have for, upon or by reason of any 
matter,- cause or thing,” contractor 
was released from liability for addi¬ 
tional damage after the givings of the 
release caused by fedlure fo underpin 
building prior to or during thd course 
of construction of which failure own¬ 
ers had no knowledge at the time of 
giving of release although they were 


aware that property had been dam¬ 
aged.—Rector, Church Wardens and | 
Vestrymen of St James Church in 
City of Brooklyn v. City of New 
York. 26 N.Y.S.2d 762, 261 App.Div. 
614. 

74. UjS.—^R otberg v. Dodwell & Co., 
C.C.AN.Y.. 152 P.2d 100. 

Ky.—Leitner v. Hawkins, 223 S.W. 

2d 988, 311 Ky. 300. 

N.Y.—In re Quick’s Will, 263 N.Y.S. 
146, 147 MIsc. 28. 

Tenn.—Poster v. Andrews. 189 S.W. 
2d 580, 182 Tenn. 671. 

76. N.Y.—In re Quick’s Will. 263 N. 

Y.S. 146, 147 Misc. 28. 

Okl.—^Darby Petroleum Corp. v. Ma¬ 
son. 64 P.2d 1046, 176 Okl. 138. 

53 aJ. p 1269 note 27.' 

76. U.S.—^Rotberg v. I>odwell & Co., 
aCJLN.Y., 162 P.2d 100—In re 
Monza Mills, C.C.AN.Y., 146 P.2d 
161—^U, S. V. Youngstown Sheet & 
Tube Co., D.C.Ohio, 81 F.Supp. 996 
—Westmoreland Asbestos Co. v. 
Johns-Manville Corp., U.C.N.Y., 89 
F.Supp. 117. 

Conn.—^Blakeslee v. Board of Water 
Commissioners of City of Hart¬ 
ford. 183 A 887, 121 Conn. 163. 

Ga.—^Eatonton Oil & Auto Co. v. 
Greene County, 185 SJB. 296, 53 Ga. 
App. 145, 

Ill.—^Keeran v. Wahl Oo., 61 N.E.2d 
598, 320 111JV.PP. 457. 

Mass.—^Raytheon Mfg. Co. v. Radio 
Corporation of America, 190 N.E. 1, 
286 Mass. 84. 

N.Y.—Celmer v. Feinborough Homes, 
1 IN.Y.S.2d 698, 253 App.Div. 832— 
In re Quick’s Will, 263 N.YJS. 146, 
147 Misa 28. 

Okl.—^Darby Petroleum Corp. v. Ma¬ 
son, 54 P,2d 1046, 176 Okl. 138. 
Tenn.—^Poster v. Andrews, 189 S.W. 

2d 580, 182 Tenn. 671. 

Tex-—Shell Pipe Dine Corporation 
V. Harris, Civ-App., 68 S.W.2d 236. 

W.Va.—^Moore v. Hope Natural Gas 
Co., 86 S.E, 564, 76 W.Va. 649, 

53 C.J. p 1269 note 28. 

Aggravatloii of Ssjories 

Release of liability for loos or in¬ 
jury sustained or which might be 
sustained by reason of accident did 
not release original wrongdoers from 
subsequent aggravation of original 
injury due to negligence of physi- 


clan or agents of hospital in treat¬ 
ment thereof.—Conley v. Hill, 174 
S.E. 883, 115 W.Va. 176. 

77. Idaho.—Corpus juris dted in 
Johnson v. Twin {Falls Canal Co., 
167 P.2d 834, 840, 66 Idaho 660, 
certiorari denied 67 S.Ct 202, 329 
U.S. 782, 91 liEd. 671. 

Ky.—^Leitner v. Hawkins, 223 S.W.2d 
98S, 311 Ky. 300. 

Okl.—Darby Petroleum Corp. v. Ma¬ 
son, 54 P.2d 1046, 176 OkL 138- 
53 C.J. p 1270 note 29. 

Puture renewal oomaulssions 
Where release of plalntilTs claim 
against defendant for brokerage com¬ 
missions on renewal of lease of de¬ 
fendant’s premises recited receipt of 
commissions for the leasing, and pro¬ 
vided that plaintifit released defend¬ 
ant from further liability in connec¬ 
tion with the leasing, the instru¬ 
ment constituted merely a receipt for 
the paid commissions, and a release 
of any future claim therefor and was 
not a release of plaintifiTs right to 
future renewal commissions.—^Mey¬ 
ers V. Frederick Hussey Realty Corp., 
46 N.Y.S.2d 137, affirmed 48 N.Y.S.2d 
469, 267 App.Div. 951, appeal denied 
49 N.Y.S.2d 279, 267 App.Div. 983. 

78. Pa.—^In re Brill’s Estate, 12 A 
2d 50, 837 Fa. 535, certiorari denied 
Betz V. Brill’s Estate, 61 S.Ct 398, 
311 U.S. 713, 85 L.Bd. 464, rehear¬ 
ing denied 61 S,Ct 730, 812 U.S. 
714, 85 D-Ed. 1146. 

Strict construction 
A waiver Is to be construed strict¬ 
ly so as not to bar a claim which 
had not accrued at date of execution 
of the release,—^Henry Shenk Co. v. 
City of Erie, 43 A2d 99, 352 Pa. 481. 

79. U.S.—^Nahtel Corp. v. West Vir¬ 
ginia Pulp & Paper Co., C.C.AN.Y., 
141 F.2d 1. 

Idaho.—Corpus Juris cited ia John¬ 
son V. Twin Falls Canal Co„ 167 
P.2d 834, 840, 66 Idaho 660, cer¬ 
tiorari denied €7 S.Ct 202, 329 U. 
S. 782, 91 L.Ed. 671. 

Ky.—Leitner v. Hawkins, 223 S,W. 
2d 988. 811 Ky. 800. 

N.Y.—^Kraatas v. Certain-Teed Prod¬ 
ucts Corp., 20 N.Y.S.2d 13. 

Okl.—Darby Petroleum Corp. v. Ma¬ 
son, 64 P.2d 1046, 176 OkL 138. 

Pa.—^In re Brill's Estate, 12 A2d 50, 
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The time when a release takes effect generally is 
discussed supra § 45. 

§ 54. -Contingent or Expectant Inter¬ 

ests 

A release given by an heir, devisee, distributee, or 
legatee ordinarily operates as an extinguishment of his 
interest In the estate. 

A release given by an heir, devisee, distributee, 
or legatee is valid, and ordinarily operates as an 
extinguishment of his interest in the estate.*® 

§ 55. —— Releasor in Representative Ca¬ 
pacity 

A general release given by one individually does not 
as a rule include demands held by him In a representa* 
tive capacity; and the converse is likewise generally 
true. 

A general release given by a person individually 
does not ordinarily include demands held by him 
in a representative capacity,*1 although it has been 
held that a release of all actions extends to actions 


which the releasor has as executor as well as those 
in his own right.*2 On the other hand, a release 
given by a person in his representative capacity 
does not include demands due him personally,*^ 
although a release by one acting in a representa¬ 
tive capacity may preclude him from enforcing in 
his individual capacity claims expressly included in 
the release.*^ 

§ 56. — Release of Debt as Affecting Se¬ 
curity 

Unless a contrary Intention Is apparent, the reiease 
of a debt ordinarily discharges all collateral securities. 

The release of a debt ordinarily discharges all 
collateral securities,*® but not if a contrary inten¬ 
tion on the part of the parties is apparent;*® and 
it has been held that a release of one of two judg¬ 
ment debtors from personal liability on the judg¬ 
ment does not entitle him to a return of the mon¬ 
ey deposited by him as security to be held until 
the liability of the other judgment debtor should be 
discharged.*'^ 


337 Pa. 525, certiorari denied Betz 
V. Briirs Estate, 61 S.Ct 398, 311 
TJ.S. 713, 85 Ii.Ed. 464, rehearing 
denied 61 S.Ct. 730, 312 U.S. 714, 
85 L-Ed. 1145. 

S.D,—^Petersen v. OSemper, 18 NjW.2d 
294, 70 S.D. 427. 

53 CJ. p 1270 note 30. 

Express mezitioii nnneoassary 
The doctrine that a release cannot 
discharge a future claim without 
special mention of it is merely a 
canon of construction and a release 
in general terms will serve to release 
such a claim if the intent is plain 
from recitals thereof.—Altman v. 
Curtiss-Wright Corp., C.C.A.N.T., 124 
P.2d 177. 

GFeneral releases 

(1) A general release reciting a 
receipt by plaintiff, suing to recover, 
refund made of import duties paid 
on goods sold by defendant to plain¬ 
tiff of a certain sum and releasing 
defendant from *‘all manner” of “ac¬ 
tions,” “variances,” “extents,” and 
“demands” by reason of “any matter, 
cause, or thing whatsoever from the 
beginning of the world,” evidenced 
an intent of parties to preclude de¬ 
mands for refund of import duties 
and precluded recovery thereof even 
though the claims for refund were 
contingent at time of release.—Bot- 
herg v. Bodwell & Co., C.CA-N.Y., 162 
P.2d 100. 

(2) Release Iram any and all 
claims, demands and causes of ac¬ 
tion of whatsoever kind, whether 


past, present or future, permanent, 
continuing, or otherwise which might 
arise out of damages to building 
premises, effects therein, and occu¬ 
pants by virtue of construction of 
adjacent viaduct, was applicable to 
right to damages arising out of 
change of street grades in conform¬ 
ity with city ordinance in force at 
time of release of which property 
owner could or should have had 
knowledge.—Cuneo v. City of Chica¬ 
go. 81 N.B.2d 451, 400 Ill. 645. 
Balease as covenant znnning with 
land 

Recorded release executed by land- 
owner’s predecessors in favor of 
state providing that, in consideration 
of award, damages which were and 
which would be caused by seepage 
or overflow of canalized lake would 
be released and release would be con¬ 
strued as a covenant running with 
the land, was effective to bar action 
by landowners for subsequent dam¬ 
ages arising out of cause specified 
in release.—Chemotti v. State, 88 N. 
T.S,2d 879. 194 Misc. 899. 

Payments on notes after release 

One of two indorsers of notes 
could not create new right based on 
agreement defining respective indors¬ 
er’s liability by making payments on 
notes after delivery of mutual gener¬ 
al releases.—Radovsky v. Wexler, 
173 N.E. 409, 273 Mass. 254. 

OlaliPB for 'developed, and undevelop¬ 
ed” injuries 

A release of daijns for injuries 


“developed and undeveloped” includ¬ 
ed injuries the existence of which 
was known but the extent of which 
was not known.—Serr v. Biwabik 
Concrete Aggregate Co., 278 N.W. 
355, 202 Minn. 165, 117 A.L..R. 1009. 

80. Mass.—Daniels v. Pratt, 10 N. 
B. 166, 143 Mass. 216. 

Pa.—^In re Donaldson’s Estate, Orph., 
59 Dauph.Co. 229. 

53 C.J. p 1270 note 32. 

81. Ga.—Wiggins v. Norton, R.M. 
Charlt. 15. 

Pa.—^Appeal of Bge, 3 Watts 495. 

82. N.H.—Sherburne v. Goodwin, 44 
N.H. 271. 

83. N.Y.—^Trow v. Shannon, 78 N.Y. 
446. 

N.C.—^Hicks V. Kenan, 51 S.B. 941, 
139 N.C. 337. 

84. W.Va.—Danchatz v. Page Coal 
& Coke Co., 157 S.B. 404. 110 W. 
Va, 212. 

Physiciaa. who signed settlement 
and release of minor’s suit as guard¬ 
ian, knowing that it covered doctor’s 
bills ajid that defendants expected 
it to include his services, was es¬ 
topped to make claim for services 
later.—^Howell v. Blaydes, 66 S-W. 
2d 817, 252 Ky. 276. 

86. Va.—National Mut. Bldg., etc.. 
Assoc. V. Blair, 36 S.B. 518, 98 Va. 
490. 

53 C.J. p 1271 note 37. 

88. Pa.—(Pierce v. Sweet, 83 Pa. 151. 

87. Kan.—^McCleery v. Dudley, 236 
P. 839, U8 Kan. 544. 
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VL PIiEADINa. EVIDENCE, TBIAL^ AND EEVIBW 


§§ 57-59 


§ 57. Anticipating Defense of Release 

In some Jurisdictions a release Is a matter of de¬ 
fense and matter tending to Invalidate it need not and 
should not be pleaded in the complaint In anticipation. 

There is authority to the effect that a release is 
a matter of defense and that matter tending to in¬ 
validate it need not and should not be pleaded 
in the complaint in anticipation of the defense of re¬ 
lease, but that, if it is pleaded, such allegations 
may be regarded as surplusage and will not render 
the complaint bad on demurrer;*^ but other au¬ 
thorities permit the release to be set up as an an¬ 
ticipated defense in the complaint and there at- 
tacked.^^ 

§ 58. Pleading Release as Defense 

A release may be pleaded as a defense to an action. 

A release may be pleaded as a defense to an 
action.^® 


§ 59. -Necessity of Pleading Specially 

A release ordinarily is not available as a defense un¬ 
less It is specially or affirmatively pleaded. 

As a general rule, a release of a cause of action, 
being an affirmative defense,ordinarily is not 
available as a defense, and cannot be proved, unless 
it is specially®^ pleaded or unless it is affirmative¬ 
ly®® pleaded, even though plaintiff in his petition 
anticipated the defense of release,®^ However, the 
requirement that the release be specially pleaded 
does not apply where the party claimed to have 
released cures the defect of failure to plead.®^ Al¬ 
so, a recognized exception in some jurisdictions 
to the general rule that a release must be special¬ 
ly or affirmatively pleaded is that a release need not 
be specially pleaded in an action on the case,®® and 
may be shown under the general issue.®*^ While a 
release may be pleaded specially in an action of 
assumpsit, it may also be given in evidence tmder 


88. N.Y.—Corprui Jails eited la 
Bard-Parker -Co. v. Dictograph 
Products Co., 17 N.Y.S.2d 588, 590, 
258 App.Div. 688—IMcPeck v. Mc¬ 
Carthy, 81 N.Y.S.2d 317, 192 Mlsc. 
767. 

N.C.—OorpxLS Jails died la Joyner 
V. P. L, Woodard & Oo., 160 S.E. 
288, 201 N.C. 315. 

53 C.J. p 1271 note 40, 

89. Mo.—Berry v. St Louis, etc., R. 
Co.. 122 S,W. 1043. 223 Mo. 358. 

53 C.J. p 1271 note 42. 

Sufficiency of complaint attaddns: 
release see Infia. § 63. 

90. U.S.—^McWhirter v. Otis EHeva- 
tor Co., D.C.S.C., 40 P.Supp. 11. 

Cal.—Pellett v. Sonotone Corp., 160 
P.2d 783, 26 Cal.2d 705, 160 A.L.R. 
863. 

Pleading covenant not to sue In bar 
of action see supra § 44. 

91. Cal.—Baker v. Perrel, 177 P.2d 
978, 78 Cal.App.2d 578. 

Ky.—^Toppass v. Perkins* Adm*x, 104 
S.W.2d 423, 268 Ky. 186. 

La.—Coca-Cola Bottling: Co. v. Wil¬ 
liams, App., 14 So.2d 319. 

Mo.—Poster v. Mtasi. Life Ins. Co. i 
of BBartford, Conn., 176 S.W.2d 
482, 852 Mo. 166—Green v. Baum, 
App.. 132 S.W.2d 665—Arnold v. 
Brotherhood of Locomotive Fire¬ 
men and Engdnemen, 101 S.W.2d 
729, 281 Mo.App. 508—Nelson v. 
Kansas City Public Service Co., 
App., 80 S.W.2d 1044. 

Mont—^Betor v. Chevalier, 193 P.2d 
374, 121 Mont 887. 

N.Y.—Moses v. Carver, 298 N.Y.S. 
878, 164 Misc. 204, affirmed 5 N.Y.S. 
2d 783, 254 App.Div. 402. 

53 C.J. p 1271 note '44. 

Ooveaaat not to sne is properly a 


matter of defense.—Phillips Petrole¬ 
um Co. V. Shell Development Co., D. 
C.Del., 64 F.Supp. 806. 

92. U.S.—Queenan v. Mays, C.C.A. 
Okl., 90 F.2d 526, certiorari denied 
Board of Com'rs of Creek County, 
Okl., V. Mays, 58 S.Ct 46, 802 U. 
S. 724, 82 L.Ed. 559. 

Fla.—W. T. Rawleigh Co. v. Lang¬ 
ford, 150 So. 592, 112 Fla. 487. 

Iowa.—^Pearson v. Butts, 276 N.W. 
65, 224 Iowa 376. 

Ky.—^Toppass v. Perkins* Adm*x, 104 
S,W.2d 423, 268 Ky. 186. 

La.—Campbell v. Clark, App., 43 So. 
2d 553. 

Minn.—^Barrett v. Shambeau, 245 N. i 
W. 880, 187 Minn. 430. 

Mo.—Arnold v. Brotherhood of Lo¬ 
comotive Firemen and Enginemen, 
101 S.W.2d 729, 231 Mo.App. 608 
—Nelson v. Kansas City Public 
Service Co., App., 30 S.W.2d 1044. 
Mont—^Betor v. Chevalier, 193 P.2d 
374, 121 Mont 337. 

N.J.—Standard Radio Corp. v. Tri¬ 
angle Radio Tubes, 14 A.2d 763, 125 
N.J.Law 131. 

N.Y.—Gordon v. Pushkoit 67 N.Y.S. 
2d 873, affirmed 72 N.Y.S.2d 402, 
272 App.Div. 872. 

N.C.—Joyner v. P. L. Woodard & 
Co., 160 S.E. 288, 201 N.C. 315. 
Ohio.—^Butcher v. Johnson, 29 N.E.2d 
636, 65 Ohio App. 263—^Henry v. 
Pedk, Hannaford & Fe(& Co., 173 
N.E. 31, 86 Ohio App. 276. 

Tex.—Geyser Ice Co. v. Sharp, Civ. 
App., 87 S,W.2d 883—^Torres v. 
Dishman, Clv.App., 69 S.W.2d SOI, 
error dismissed. 

Wyo.—Cknrpns Juris eited la Day v. 
Smith, 80 P,2d 786, 789, 46 Wyo. 
515, 

58 a J. p 1271 note 45. 
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imder Boles of Civil Prooednre 
Pa.—Weiss's Apparel v. Elks Home 
Ass'n, 64 Pa.Dist & Co. 61. 

Tex.—City of Coleman v. Kenley, 
Civ.App., 168 S.W.2d 926. 

Release is not admissible under 
the pleadings as a release, but only 
as an admission, for what it is 
worth, of payment—^Baker v. Fer¬ 
ret 177 P.2d 973, 78 Cal.App.2d 678. 

under general denial release is not 
admissible.—^Betor v. Chevalier, 193 
P.2d 374, 121 Mont 337. 

Where instmment is receipt rath¬ 
er than release, it need not be plead¬ 
ed by defendant—O'Bryan's Adm'r v. 
Wurtman, 179 S.W.2d 205, 297 Ky. 
90. 

98. N.Y.—Curran v. Matson, 82 N.Y. 

S.2d 12. 177 Misc. 861. 

53 C.J. p 1272 note 46. 

94h Mo.—Meeker v. Chicago, etc., R. 
Co.. 256 S.W. 340. 215 Mo.App. 492. 

95. U.S.—St Louis, etc., R. Co. v. 
U. S., CtCI., 45 S.Ct 245, 267 
U.S. 346, 350, 69 L.Ed. 649. 

53 C.J. p 1272 note 55. 

96- D.C.—^Brown v. Baltimore, etc., 
R. Co., 6 App.D.C. 237. 

53 C.J. p 1272 note 49. 

Xa Pennsylvania 

(1) Under Pa.R.aP. 1045 (c), 12 
P.S.Appendlx, an averment of the de¬ 
fense of release must be pleaded in 
an action of trespass.—Weiss's Ap¬ 
parel V. Elks Home Ass’n, 64 Pa. 
Dlst & Cb. 61. 

<2) Former rule see 53 C.J. p 1272 
note 49 [a]. 

97. HI.—Ohlmeyer v. American 

Steel, etc., Co., 168 Ill.App. 195. 
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a plea of non assumpsit, as shown in Assumpsit, Ac¬ 
tion of §§ 23 a (3), 26 b, and may be offered in evi¬ 
dence under the general issue.®^ 

Waiver of failure to plead. Where the parties 
agree that any evidence tending to show payment 
of the claim prior to the commencement of the suit 
shall be relevant and competent, a release may be 
shown under the general issue with leave to give 
in evidence any matter which would be a good de¬ 
fense if specially pleaded.®^ 

§ 60. -Necessary Averments 

A plea or answer relying on a release is not good 
unless acts or facts are pleaded showing a release. 

An allegation that one party released another 
from liability is a mere conclusion of law, and a 
plea or answer relying on a release is not good 
unless acts or facts are pleaded showing a re- 
Iease.i Defendant’s plea or answer must show 
that the release relied on was founded on a con¬ 
sideration,® and must set out the consideration® 
fully and with certainty, ^ and there must be an 
averment that the release embraced the matter in 
controversy.® An affidavit of defense setting up a 
release is insufficient unless either a copy of the 
release is annexed, or its contents are disclosed, or 
there are some particulars from which its applica¬ 
bility can be determined.® 

Where a writing is required, it is necessary to 
allege that the release is in writing and in those 
jurisdictions in which a seal is necessary to a 


release, it is held that in pleading a release it must 
be alleged to be under seal.® It is not necessary to 
allege in the answer that the release was obtained 
freely and without fraud, unless the bill contains al¬ 
legations of fraud which, if true, would avoid the 
release.® 

Waiver of failure to plead fully. Failure of a 
plea setting up a release to set forth the body of the 
release or its exact words is waived by plaintiff’s 
joining issue thereon.^® 

§ 61. —— Release after Action Brought 

A release of a party to a suit, made during its pend¬ 
ency and after the issues are Joined, generally may not 
be availed of as a defense, unless It is pleaded specially 
puis darrein continuance. 

A release of a party to a suit, made during its 
pendency and after the issues are joined, generally 
cannot be availed of as a defense, unless it be plead¬ 
ed specially puis darrein continuance,!^ alleging the 
place where the release was made,!® and the day of 
the last continuance,!® or by supplemental answer.!^ 
However, a general release given after the com¬ 
mencement of a suit need not be pleaded puis dar¬ 
rein continuance, unless a plea has before been filed 
in the action;!® nor need it be pleaded in bar of 
the further maintenance of the suit, but it may be 
pleaded in bar generally.!® 

Likewise, where a release need not be specially 
pleaded in case or assumpsit, as discussed supra § 
59, in an action on the case matter occurring after 
issue joined on the plea of the general issue may 


98. HI.—Coulter V. Travelers’ Pro¬ 
tective Assoc., 144 Ill.App. 265. 

99. Ala.—-Nashville, etc., R. Co. v. 
Nance, 101 So. 825, 212 Ala. 22. 

Waiver of failure to plead fully see 
infra § 60. 

1. W.Va.—^Beall v. Morgantown & 
Kingwood R. Co., 182 S.B. 295, 116 
W.Va. 615. 

53 aj. p 1272 note 59. 

Pleas or answers held snSlolent 
Fla.—^Hendry v. Atlantic Dredging & 
Const. Co., 191 So. 525, 140 Fla, 
330. 

Oa.—Vinson v. Garland, 154 S.B. 158, 
41 Ga.App. 601. 

Mass.—Stone v. Dickinson, 7 Allen 
26. 

Ohio.—Clifton v. Struck Const. Co., 
1 Ohio Supp. 96. 

52 aj. p 1272 note 59 [cl. 

Belease of coblAigor ' 

Allegation that defendant had been 
released from liability to plaintiff 
reason of plaintiff’s release of 
joint tort-feasor was insufficient un¬ 
der statute to state a defense in aJb- 
s«M' eC allegation that plaintiff to 
rcilwMstriy toi&t tort-feasor did ’not 


reserve his rights against defendant. 
—Gulliver v. Duffy, 77 N.Y.S.2d 637. 

8. N.Y.—^Morrison Estates v. H. & 
M. Amusement Co., 17 N.Y.S.2d 
565. 

53 C.J. p 1272 note 60. 

3. Ark.—^Burke v. M. E. Leming 
Lumber Co., 180 S.W. 499, 121 Ark. 
194. 

53 C.X p 1273 note 61. 

Flea or answer held insufficient 
In employees’ action to recover 
amount due for overtime, under Fair 
Labor Standards Act, defense of re¬ 
lease which did not allege that the 
consideration paid for the release 
consisted of full amount due the em¬ 
ployees was insuMcient—Campbell 
V. Mandel Auto Parts Corp., 31 N. 
Y.S.2d 656, affirmed 34 N.Y.S.2d 405, 
264 App.Div. 701. 

4. U.S.—Chicago, etc., R. Co. v. Mil¬ 
ler, Colo.. 76 P. 439, 22 C.CJl^ 264. 

53 C.J. p 1273 note 62. 

5. N. H.—Stacy v. F. M. Hoyt Shoe 
Co., 141 A. 467. 88 NJH. 281. 

53 C.J. p 1273 note 63. 

8. Pa.—Reilly v. Daly, 28 A. 493, 159 
Pa. 606. 


7. N.Y.—^Morrison Estates v. H. & 
M. Amusement Co., 17 N.Y.S.2d 
565. 

8. Ind.—Griggs v. Voorhies, 7 

Blackf. 661. 

53 C.X p.1273 note 66. 

9. N.X—^McClane v. Shepherd, 21 N. 
XEq. 76. 

53 C.X p 1273 note 67. 

10. Del.—-Wright v. Wilmington 
City R. Co., 42 A. 440, 16 Del. 141. 

11. Ga.—Cook V. Georgia Land Co., 
48 S.E. 378, 120 Ga. 1068. 

63 C.X p 1273 note 69. 

12. Me.—-Field v. Cappers, 16 A- 
328, 81 Me. 36, 10 Am.S.R. 237. 

13. Me.—^Field v. Cappers, supra.' 

14. Cal.—Seehom v. Big Meadows, 
etc.. Wagon Road Co., 60 Gal. 240. 

53 C.X p 1273 note 72. 

15. N.H!.—-Wlsheart v. Legro, 33 N. 
H. 177—Kimball v. Wilson, 8 N.H, 
96, 14 Am.D. 342. 

16. N.BL—-Wisheart v. Legro, 33 N. 
H. 177—^Kimball v. WUson, 8 N. 
H. 96, 14 A 2 n.IK- 342. 
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be shown in evidence as constituting a release, with¬ 
out a plea puis darrein continuance,!^ and a release 
obtained after suit brought can be given in evidence 
on the plea of non assumpsit, without the necessity 
of filing a plea puis darrein continuance.!^ 

Although a term has intervened between the time 
of the giving of the release and the time of plead¬ 
ing it, a plea puis darrein continuance, pleading the 
release, may nevertheless be filed.!® A release giv¬ 
en by a party after the first decision of the case 
and a review of it in the court above may be set 
up by an amended answer, and taken advantage of 
on a subsequent hearing in the court below.®® 
When a plea of release puis darrein continuance is 
adjudged bad on demurrer, a repleader on terms 
is discretionary with the court.®! 

§ 62. -Effect of Pleading Release 

A plea of release is a plea In bar and goes to the 
merits of the case. 

A plea of release has been held to be a plea in 
bar,®® and to go to the merits of the case, not 
being dilatory.®® A plea of release has been 
said to admit the cause of action, but to set forth 


a release subsequently executed by the party au¬ 
thorized to release the cause of action.®^ The 
pleading and filing of a release of an alleged debt 
by the alleged debtor constitute an admission that 
the debt existed when the release was executed.®^ 

§ 63. Pleading in Avoidance of Defense 

Except where otherwise provided by statute, a plea 
of release of a claim or cause of action sued on, which 
avoids the action, must. If set forth in the plea or an¬ 
swer, be met by a reply or other pleading. 

Except where otherwise provided by statute,®® 
a plea of release of a claim or cause of action 
sued on, which avoids the action, must, if set forth 
in the plea or answer, be met by replication or 
reply®*^ or by other pleading;®® and the replica¬ 
tion or reply must be special to entitle plaintiff to 
assail the release for fraud,®® duress,®® or mutual 
mistake,®! or to show non est factum.®® 

An averment in a replication against the ex¬ 
press words of a written discharge, as that they 
do not mean wh^t they say, is bad on demurrer;®® 
but a reply sufficiently denying the execution of 
the release is good,®^ as is a reply or other plead¬ 
ing that the release was without consideration.®® 


17. m.—Chicago V. BaJbcock, 32 N. | 
B. 271, 143 Ill. 368. 

63 ax p 1273 note 77. 

18. Mo.—(Nfettles v. Sweazea, 2 Mo. 

100 . 

Pa.—Lyon v. Marclay, 1 Watts 271. 

19. Mo.—Nettles v. Sweazea, 2 Mo. 

100 . 

Pa.—Lyon v. Marclay, 1 Watts 271. 

80. Ey.—^Hennings ▼. Connor, 4 
Bibb 298. 

81. Me.—^Fleld v. Cappers, 16 A. 
328, 81 Me. 36, 10 Am.S.B. 237— 
Augusta V. Moulton, 75 Me. 551. 

88. Ariz.—Atchison, etc., H. Co. v. 

(Peterson, 271 P. 406, 34 Ariz. 292. 
Operation and effect of release see 
supra S 40 et sequ 

33. Ariz.—Atchison, etc., R. Co. v. 
Peterson, supra. 

84. Cal.—Landis v. Morrissey, 10 P. 
258, 69 Cal. 83. 

85. Ky.—^Bement v. Ohio Valley 
Banking, etc., Co., 35's.W. 139, 99 
Ky. 109, IS Ky.L. 37, 59 Am.S.R. 
445. 

88. U.S.—Graham v. Atchison, T. & 
S. F. Ry. Co.. CLACal., 176 F.2d 
819. 

K.T.—McPeck v. McCarthy, 81 N.T. 

S.2d 317,192 Misc. 767. 

53 ax p 1274 note 87. 

Benial by aflLdavlt 
'Under Code Clv.Proc. { 448, pro¬ 
viding that, when the defense to 
an action is founded on a written 
Instrument and a copy thereof is 
contained in the anarwer oi; is an-j 


nexed thereto, the genuineness andi 
due execution of such instrument ore I 
deemed admitted, unless plaintiff 
dies an affidavit denying the same I 
and serves a copy thereof on de -1 
fendant, no issue as to the genuine- | 
ness or due execution of a release 
pleaded by defendant is presented 
where plaintiff falls to file the re¬ 
quired affidavit, but such failure I 
does not preclude plaintiff from con¬ 
troverting the release by ev/dence 
of mistake, undue influence, fraud, | 
estoppel, and any other defense that 
would be open if such release were 
the basis of an action.—Wetzsteln v.' 
Thomasson, 93 P.2d 1028, 34 Cal.App. 
2d 554—Walsh v. Jacobson, 39 P.2d | 
455, 3 Cal.App.2d 477—63 CX p 1274 i 
note 87 [bX 
Xn Georgia 

(1) Under statute, where defend¬ 
ant sets up release, plaintiff may be 
required by the court to meet the 
same by appropriate allegations, but, 
if defendant fails to make applica¬ 
tion ,to require plaintiff to plead 
further, the case proceeds on the 
petition and plea of release.—Central 
of Georgia Ry.^ Co. v. Tankersley, 
65 S.E. 367.133 Ga. 153. 

(2) (Proof of ftaud or breach in 
avoidance of a defense of release 
or waiver is allowed without fur¬ 
ther pleading.—^Trupin v. D. M. W. 
Contracting Co.. 19 )N:T.S.2d 1001, 
259 App.l>iv. 529. 

(3) Where defendant pleads a re¬ 
lease, it is competent for plaintiff to 
amend his petition by allegation that 
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release was procured by fraud.— 
Western, etc., R. Co. v. Atkina 82 
S.E. 139, 141 Ga. 743—Southern R. 
Co. V. Nichols, 68 S.B. 789, 136 Ga. 

34. 

87. KAn.—Wendel v. Chicago, R. I. 
& P. R. Co., 223 P.2d 993, 170 Kan. 
68 . 

Mo.—Foster v. .ffltna Life Ins- Co. v. 
Hartford, Conn., 176 S.W.2d 482, 
362 Mo. 166. 

53 C.J. p 1274 note 88. 

88. Tex.—^Turner v. Ontlberos, Civ. 
App., 193 S.W. 1089. 

53 aj. p 1274 note 90. 

89. Del.—Wright v. Wilmington 
City R. 0>., 42 A. 440, 16 Del. 
141, 

53 C,J. p 1276 note 91. 

30. Del.—Wright v. Wilmington 
City R. Co., supra. 

53 C.X p 1275 note 92. 

31- Minn.—^Bingham v. Chicago, etc., 
R. Co., 181 N.W. 845, 148 Minn. 
816. 

38. Del.—Wright v. Wilmington 
City R. Co., 42 A 440, 16 Del. 141. 
58 CJ. p 1275 note 94. 

33. Conn.—Fuller v. Burrel, 2 Root 
296. 

34. Ind.—^IndiajMk Union Tract. Co. 
V. McKinney, 78 N.B. 203, 39 Ind. 
App. 86. 

53 C. J. p 1275 note 94. 

35. Ind.—Harris v. Boone, 69 Ind. 

I 53 C.J. p 1275 notes 97, 93. ' 
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A petition^fi or supplemental petition^^ or a replica¬ 
tion or reply,3 8 sufficiently alleging mental inca¬ 
pacity, is good as is a reply sufficiently alleging mu¬ 
tual mistake.39 Also an averment sufficiently alleg¬ 
ing duress is good,^0 as is a complaint, petition,^^ 
or amended petition,^8 or a reply or replication,^^ 
sufficiently alleging that the release was procured 
by fraud, even, according to some authorities, 
without setting out the particulars of the fraud, 
although on this point there is authority to the 
contrary and a reply which, w’hile not express¬ 
ly alleging fraud in procuring the release, shows 
matter sufficient to support such an inference, is 
good.'*'^ Plaintiff cannot reply both fraud and 
non est factum.^^ 

Confession and avoidance. General rules apply 
and govern replications or replies confessing and 
avoiding releases set up in pleas or answers.^^ 

Pleading restoration or tender of consideration. 
In some jurisdictions the pleading seeking to avoid 
a release must aver the restoration or tender of 


the consideration for the release^o whether avoid¬ 
ance is attempted by way of the complaint or peti- 
tionSi or reply.52 

Release of joint tort-feasor. Where a release 
of one joint tort-feasor releases all unless the 
creditor has expressly reserved his right against 
the others, as considered supra § SO, a petition 
in an action against the other joint tort-feasors is 
defective which sets up the release of one joint 
tort-feasor but which fails to aver that a right 
against the other joint tort-feasors was reserved.53 
Where the release of one tort-feasor is relied on 
by defendant, plaintiff may set up the invalidity 
of the release in an action against the other tort¬ 
feasor, although the wrongdoer released is not 
a party to the action.^^ 

§ 64. Issues, Proof, and Variance 

The general rules governing Issues, proof, and var¬ 
iance in civil actions ordinarily apply where a release is 
pleaded or relied on. 


33. Gte.—Georgia Power Co. v. Moo¬ 
dy, 198 S.E. 342, SS Ga.App. 252. 
Petition, held instilllclent to allege 
mental incapacity 

Ga-—Swofford v. Glaze. 63 S.B.2d 
342, 207 Ga. 632—Smith v. Georgia 
R, etc., Co., 62 S.E. 673, 131 Ga. 
470. I 

37. Tex.—Turner v. Ontiberos, Civ. 
App., 193 S.W. 1089. 

53 C.J. p 1275 note 1. 

38. Ind.—Public Utilities Co. v. Iv¬ 
erson, 121 N.E. 33, 187 Ind. 672. 

53 C.J. p 1275 note 2. 

39. Ind.—Crane Co. v. Newman, 87 
N.E.2d 732. 11 Ind.App. 273. 

Utah.—^Klrchgestner v. Denver & H. 
G. W. R. Co.. 218 P.2d 685, reheard 
233 P.2d 699. 

53 C.J. p 1275 note 3. 

40. Ala.—Gilbert v. Wilson, 188 So. 
260, 237 Ala. 645. 

Complaint, petition, or declaration 
held insufficient 

Mass.—Fleming v. Dane, 10 N.E.2d 
85, 298 Mass. 216. 

Beply held insufficient 
Ala.—Gilbert v. Wilson, 188 So. 260, 
237 Ala. 645. 

41. N.T.—Stephens v. Nolan, 12 N. 
T.S.2d 612, 257 App.Div. 856, re- 
argument denied 14 N.Y.S.2d 159, 
257 AppJDiv. 979, appeal denied 22 
N.E.2d 768, 281 N.T. 889. 

Complaint held Insnffiolent to allege 
fcand 

N.y.—^Rudnlcfc V. Rosenberg, 66 N. 
T.S.2d 720. 

S.C.—Harrison v. Southern R. Co., 
127 S.B. 270, 131 S.C. 12. 

48. Tex.—^Reasoner v. Gulf, etc., R. 

Co., 203 S.W. 592, 109 Tex. 204. 

63 OLJ. p 1275 note 5. 


Petition held Insnffioient to allege 
Arand 

Ga.—Swofford v. Glaze. 68 S.B.2d 
342, 207 Ga. 532—Smith v. Geor¬ 
gia R., etc., Co., 62 S.E. 673, 131 
Ga. 470. 

43. Ga.—Jordan v. Belvin, 196 S.E. 
132, 57 Ga.App. 719. 

53 C.J. p 1275 note 6 [a], 

44. U.S.—Collett V. Louisville & N. 

R. Co., D.C.I11., 81 F.Supp. 428 
—^Patterson v. Cincinnati, N. O. & 
T. P. Ry, Co„ D.C.Ky., 5 F.Supp. 
595. 

Ky.—^Toppass v. Perkins' Adm'x, 104 

S. W.2d 423, 268 Ky. 186. 

Mo.—Stewart v. Stelnoff, App., 119 
S.W.2d 76. 

53 C.J. p 1275 note 7. 

Beply or replication held insnffioient 
to raise flrand 

U.S.—^Ford Motor Co. v. Pearson, C. 

C.A.Wash., 40 F.2d 858. 

Pel— Busby v. Harrisburg Pipe & 
Pipe Bending Co., 167 A. 313, 312 
Pa» 394. 

53 C.J. p 1275 note 7 CcL 

45. N.H.—Hoitt V. Holcomb, 23 N. 
H 535. 

53 C.J. p 1275 note 8. 

46. Vt.—^Harris v. Bottum, 70 A. 
560, 81 Vt. 346. 

53 C.J. p 1275 note 9. 

47. N.C.^—Bean v. Western North 
Carolina R. Co., 12 S.E. 600, 107 
N.a 731. 

48. Del.—^Wright v. Wilmington 
City R. Co„ 42 A. 440, 16 Del. 141. 

49. Colo.—^Mayer Oil Co. v. Schnepf, 
69 P.2d 775, 100 Colo. 678. 

53 aj. p 1276 note 13. 
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60. Gel —Georgia Power Co. v. Moo¬ 
dy, 198 S.E. 342, 68 GSLApp. 252— 
Atlanta & West Point R. Co. v. 
Wise, 188 S.E. 915, 54 Ga.App. 666. 
Mo.—Stewart v. Steinoff, App., 119 
S.W.2d 76. 

51. Gel —Askew v. Goldsmith, 4 S.B. 
2d 697, 60 GelApp. 718—Atlanta & 
West Point R. Co. v. Wise, 188 S. 
R 915, 54 GelApp. 666. 

AU^ra>tions held insufficient 
U.S.—Hollinquest v. Kcmsas City 
Southern Ry. Co., D.C.Lcu, 88 P. 
Supp. 905. 

Ga-—Georgia jPower Co. v. Moody, 
198 S.E. 342, 58 Ga.App. 252. 
Petition not stating release 

Petition in death action which 
stated that petitioner received check 
from defendant's agent. Indorsed it, 
and applied it to funeral expenses, 
and that petitioner was informed 
that defendant claimed she had sign¬ 
ed release and that check given 
was in accord and satisfaction of 
claim arising from death of child 
did not state a release in accord and 
satisfaction which could not be 
avoided without paying or tendering 
consideration received.—Allen v. At¬ 
lanta & West Point R. Co., 55 S.E.2d 
374, 80 GelApp. 63. 

52. Ky.—^Baker’s Adm*x v. Louis¬ 
ville & N. R. Co., 162 S.W.2d 276, 
287 Ky. 13. 

53. La-—^Recile v. Southern United 
Ice Co., 136 So. 769, 17 La-App. 611, 
followed in 186 So. 771, 17 La. 
App. 614. 

54. Minn.—Serr v. Biwablk Con¬ 
crete Aggregate Co., 278 N.W. 355, 
202 Minn. 165, 117 A.L.R. 1009. 
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Where a release is pleaded or relied on, the 
general rules ordinarily apply with respect to is- 
sues^s and variance.66 The general rule requir¬ 
ing proof by a party of every material allegation 
necessary to prove his cause of action or de¬ 
fense applies in cases where a release is pleaded 
or relied on.57 Also, the general rule that any 
evidence not excluded by any principle of law may 
be introduced if it tends to support or controvert 
an issue made by the pleadings applies,®^ as does 
the rule that evidence not within the issues joined 
is properly excluded.59 Where a reply to a defense 
of release is in two counts, one pleading that the 
release was procured by fraud, the other that it 
was based on mutual mistake, and it is unassailed, 
either ground of avoidance may be proved.®0 


§ 65. Presumptions and Burden of Proof 

The burden of establishing a release Is on the party 
relying on It, but, where a release, other than a sea¬ 
man’s release, is established, the opposing party has the 
burden of proving facts rendering the release void. 

As in other cases of affirmative defense, the bur¬ 
den of establishing a release is on the party relying 
on it;61 and, where the release is on condition, such 
party has the burden of proving compliance with 
the condition.62 Such party has the burden of 
showing the applicability of the release to the con¬ 
troversy forming the subject matter of the action,®^ 
and, conversely, one who signs a release of all 
claims has the burden of showing that it does 
not include the particular claim on which he sues,®^ 
since a vrritten release of all demands presumptive¬ 
ly covers each possible item;®^ and the needless 
inclusion of claims of a third party in a release 


55. U.S.—Skinkle v. Lehigh Valley 
R. Co., D.C.N.Y., 3 F.Supp. 326. 
Issues, proof, and variance gener¬ 
ally see Pleading S'S 512-^46. 
Fraud 

Where petition averred that plain¬ 
tiff was incapable of understanding 
what she was doing when she execut¬ 
ed receipt of settlement of personal 
injury claim against defendant but 
did not aver that plaintiff did not 
agree to release defendant or that 
she did not understand effect of 
agreement and defendant pleaded 
that plaintiff agreed with defendant’s 
insurer to accept a specified sum in 
settlement as evidenced by the receipt 
and plaintiff denied that she had 
agreed to release defendant, but did 
not plead that agreement was obtain¬ 
ed by fraud, no issue was made as to 
whether the settlement was obtained 
by fraud but only as to whether set- | 
tlement was made,—Mazyck v. 
Pennsylvania R. R., 172 S.W.2d 614, 
295 Ky. 1. 

58. Tenn.—Summers v. Bond-Chad- 
well Co., 146 S.W.2d 7, 24 Tenn. 
App. 857. 

53 C.J. p 1277 note 26. 

57- Mo.—Stewart v. Steinof^ AppT, 
119 S.W.2d 76. 

53 C.jr. p 1276 note 16. 

S ele a se of oodef endant 
Defense to action for personal in¬ 
juries and damage to property caused 
by gas explosion that full settle¬ 
ment had been made by payment 
made by codefendant was an issue 
requiring proof, notwithstanding 
counsel for plaintiff admitted that 
settlement had been effected with co¬ 
defendant, since release of one is not 
release of all as matter of law.— 
Booker v. ICansas City Gas Co., 96 
aW.2d 919, 231 Mo.App. 214. 
Bestoratioii or tender of considera¬ 
tion 

Generally^ one suing for damages 
76 C. J.S.—45 


after signing release of claim there¬ 
for must prove tender to defendant 
of amount received for such release 
before suit.—Stewart v. Steinoff, Mo. 
App., 119 S.W.2d 76. 

58. Cal.—Wetzsteln v. Thomasson, 
93 P.2d 1028, 34 Cal.App.2d 534. 

Colo.—^Mayer Oil Co. v. Schnepf, 69 
P.2a 775, 100 Colo. 578. 

Ind.—Bedwell v. De Bolt, 60 N'.B.2d 
875, 221 Ind. 600. 

Or,—^Bevan v. Templeman. 26 P.2d 
775, 145 Or. 279. 

53 C.J. p 1276 note 20. 

59. XJ.S.—^Ford Motor Co. v. Pear¬ 
son, C,C.A.Wash., 40 P.2d 858. 

B:y.—Howell v. Louisville & N. R. 

Co., 65 S.W,2d 748, 251 Ky. 662. 
N.T.—Glickfeld v. Epstein, 39 X.Y.S. 
2d 903. 

Tex.—^Texas Employers’ Ins. Ass’n v. 
Brandon, 89 S.W.2d 982, 126 Tex. 
636. 

53 C.J. p 1276 note 22. 

Admissibility of release where not 
pleaded specially see supra 5 59. 
80. Iowa.—^Malloy v. Chicago Great 
Western R. Co., 170 N.W, 481, 185 
Iowa 346. 

61. HI.—Corpns yoils cited in 

Kerr v. Schrempp, 60 N.E.2d 636, 
638, 325 IU.App. 614. 

Ky.—Criswell v. Stratton & Tersteg- 
ge Co., 165 S.W.2d 563, 292 Ky. 
219. 

La.—Coca-Cola Bottling Co. v. Wil¬ 
liams, App., 14 So.2d 319. 

Mass,—-Doherty v. Shea, 68 N.B.2d 
707, 320 Mass. 178—Belli v. For¬ 
syth, 16 N.E.2d 656, 301 Mass. 203, 
118 A.L.R. 1335. 

Mo.—^Foster v. .®tna Life Ins. Co. 
of Hartford, Conn., 176 S.W.2d 
482, 352 Mo. 166—Green v, Baum, 
App., 132 S.W.2d 666—Arnold v. 
Brotherhood of Locomotive Fire¬ 
men and Engrinemen, 101 3.W.2d 
729, 231 Mo.App. 508—^Nelson v. 
Kansas City Public Service Co., 
App., 80 S.W.2d 1044. 
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N.T.—Goldston v. Quaker Oats Co., 
70 N^.Y.S.2d 358, 272 App.Div. 168, 
appeal denied 73 X'.Y.S.2d 483, 272 
App.Div. 978—Moses v. Carver, 298 
N.Y.S. 378, 164 Misc. 204, afflrmeo 
5 N.Y.S.2d 783. 254 App.Div. 402, 
appeal denied 17 N‘.E.2d 684, 279 
N.Y. 812—^Thorne v. Columbia Cab 
Corp., 3 N.Y.S.2d 537, 167 Misc. 
72, reversed on other grounds 6 
K.Y.S.2d 775, 168 Misc. 255—Tuttle 
V. State, 244 N.Y.S. 553, 138 Misc. 
1 . 

N.C.—Bell V. Brown. 42 S.E.2d 92. 227 
N.C. 319. 

Pa.—^Ziff V. H. Daroff & Sons, 53 A.2d 
729. 357 Pa. 326. 

Wis,—^Thoma v. Class Mineral Fume 
Health Bath Co., 12 N.W.2d 29, 244 
Wis. 347—Pepllnsky v. Billings, 
252 N.W. 342, 213 Wis. 651. 

53 C.J. p 1277 note 29. 

Xn action by assignee 

Even If assignee of note suing 
devisees of one of two makers there¬ 
on was in no better position than his 
assignor to contest validity of al¬ 
leged release of the other comaker, 
which release defendants contended 
released their devisor by operation 
of law, defendants were not thereby 
relieved from necessity of proving 
a valid release.—^Kerr v. Schrempp, 
60 N.E.2d 636, 826 IlLApp. 614. 

62. Tex,—^Holderman v. Reynolds, 
Civ.App., 159 S.W. 67. 

53 C.J. p 1277 note SO. 

63. Mich.—Cottrell v. Mi<^gan 
United Tract. Co., 160 N.W. 867, 
184 Mich. 221. 

N.H.—Stacy v. F. M. Hoyt Shoe Co., 
141 A. 467. 83 NJEL 281. 

6di Mich.—^Brusseau v. Potter, 185 
N.W. 836, 217 Mich. 166. 

65. U.S.—^Palne v. Standard Plunger 
El. Co., C.C.Pa., 192 F. 76, affirmed 
203 F. 242. 121 C.C.A.-448. * 

53 GJ*. p 1277 note 33. 
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§ 65 

gives rise to no inference that l3ie payment for 
which the release was given was for any other 
purpose than compliance with an intended compro- 
mise.6® 

The party relying on the release has likewise 
been held to have the burden of proving a valuable 
consideration therefor but other authority is to 
the effect that, where the release is in writing, con¬ 
sideration for,®S and delivery®^ and acceptance 
of,70 the release will be presumed; and it will not 
be presumed, in support of a contention that the 
release was without consideration, that the prop¬ 
erty given therefor is without value.7i 

It has been said to be a presumption of law that 
a release is a bar to the cause of action referred 
to therein.72 Thus a written release has been said 
to make out a defense prima facie,73 to be prima 
facie a complete74 bar to recovery ;75 and it has 
been held that proof of payment of consideration, 
signature, and delivery establish prima facie the 


defense of release,73 and that, after a release has 
•been offered in evidence, a presumption of its va- 
lidity77 and integTity73 arises, at least where its 
execution is not denied,79 as well as a presumption 
of the truth of its recitals or, as otherwise 
stated, that, the signature having been admitted, 
prima facie the release must be taken as truly 
stating the agreement of the parties.^i Jn con¬ 
nection w’ith releases various other presumptions 
have been indulged.32 

If, after the party relying on the release has 
thus established it as a prima facie defense, or 
after proof by him, or admission by the opposing 
party, of the execution and delivery of the re¬ 
lease, the opposing party would avoid the opera¬ 
tion of the release as a defense, the burden is on 
the latter to prove facts rendering it invalid or 
void,33 or any matter which will avoid it,34 such as 
fraud or misrepresentation in its procurement or 
execution,®^ of which fraud or misrepresentation 


66. CaJ.—Swartz v. Filipelle. 168 P. 
674, 24 CaLApp. 695. 

67. N.Y.—Tuttle v. State, 244 N.T. 
S 553, 138 Misc. 1. 

53 0«jr. p 13 i ( z&ote 35. 

68. Cal.—Adams v. Hopkins, 77 P. 
712, 144 Cal, 19. 

53 aj. p 1277 note 36. 

(Presumption of consideration for re¬ 
lease under seal see supra"S 11. 
Trader statute i 

Cal.—^Donovaji v. Security-First JTat,! 
Bank of Los Angeles, 155 P.2d 856, 
67 Cal.App.2d 845. 

69. N.T.—^Bltch. V. Forman, 14 
Johns. 172. 

63 C.J. p 1277 note 37. 

70. La.—Lee v. Ferguson, 5 La.Ann. 
632. 

71. Wash.—J. B. Pinkham Lumber 
Co. V. Woodland State Bank, 286 
P. 96, 166 Wash. 117. 

79. N.J.—^Palmer v. Tomlin, 141 A. 
2, 104 H-LLaw 216. 

73. Ky.—^Louisville, etc., R. Co, v. 
Crutcher, 122 S.W. 191, 185 Ky. 
381. 

Tex.—Socony-Vacuum Oil Co. v. 
West, Civ.App., 137 S.W.3d 108, er¬ 
ror refused. 

74. Ala.—Stouts Mountain Coal, etc., 
Co. V. Poliak, 70 So. 846, 196 Ala. 
556. 

75. Iowa.—Owens v. Norwood White 
Coal Co., 138 N.W. 483, 167 Iowa 
389. 

76. Ohio.—Perry v. OrNTeil, 85 N.B. 
41, 78 Ohio St 200. 

77. N.T.—Blair v. Utica, etc., R. Co., 

N.T.S. 614, 112 App.Dlv. 609. 
1 ^. 1^8 note 46. 

PMBsopttaa. ef invaUdity 

TSiere is no presumption acalnat 


the validity of a contract for release 
of employer's liability executed aft¬ 
er injury to employee.—^Reinhardt v. 
Weyerhaeuser Timber Co., D.C.Or., 47 
F.Supp. 335, affirmed, C.C.A., 144 F. 
2d 278. 

78. Pa.—^Ross v. Blair Limestone 
Go., 69 Pa.Super. 128. 

79. N.T.—^Meglnn v. Ramsdell, 148 

N.Y.S. 415, 163 App.Div. 232— 

Griffith V. American Bridge Co., 
142 N.Y.S. 199, 167 AppJ^iv. 624. 

80. Ohio—^Edwards Mfg. Co. v. Per¬ 
ry, 22 Ohio CirCt..N.S., 422. 

81. Mich.—^Porth v. Cadillac Motor 
Car Co., 165 N.W. 698, 198 Mich. 
501. 

82. Cal.—^Poye v. Board of Trade 
of San Francisco, 54 P.2d 761, 11 
Cal.App.2d 734. 

Fzesamptioxi iliat writing is release 
A writing purporting to be a re¬ 
lease is presumed to be technically 
such, but the presumption may be 
rebutted by positive proof.—^Dilling¬ 
ham y. Bstill, 3 Dana, Ky., 21. 

83. U.S.—Jack Mann Chevrolet Co. 
V. Associates Inv. Co., C.C.A.Mich., 
126 F,2d 778. 

Ark.—Union Compress & Warehouse 
Co. V. Sbaw. 59 S.W.2d 1021, 187 
Ark, 249. 

Cal.—W. Ross Campbell Co. v. Sears, 

I Roebuck & Co., 29 P.2d 910, 136 
Cal.App. 765. 

HI.—winter Ins. Bxchange of Chicago 
Motor Club V. Andersen, 73 N.B.2d 
12, 331 IlLApp. 350. 

Mo.—^Foster v. .®tna Life Ins. Co. v. 
Hartford, Conn., 176 S.W.2d 482, 
852 Mo. 166. 

58 C.J. p 1278 note 61. 

84. U.S.—nJack Majm Chevrolet Co. 
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V. Associates Inv. Co., C.C.A.Mich.. 
125 F.2d 778 

Cal.—Megee v.‘ Fasulis, 134 P.2d 815. 
67 OLl.App.2d 275. 

Ind.—^Home Equipment Co. v. Gor¬ 
ham, 33 N.E.2d 99, 218 Ind. 454. 
Iowa.—Mosher v. Snyder, 276 N.W. 
582, 224 Iowa 896. 

Ky.—^Drane v. Louisville Ry, Co., 131 
S.W.2d 439, 270 Ky. 490. 

Md.—^Western Maryland Dairy Cor¬ 
poration V. Brown, 181 A. 468, 169 
Md. 267. 

Mass.—^Barletta v. New York, N. H. 
& H R. Co., 8 N.B.2d 800, 297 
Mass. 276—^MacDonald v. MacDon¬ 
ald, 197 N.E. 3, 291 Mass. 299. 

Minn.—^Yocum v. Chicago, R. L & 
P. Ry. Co., 249 N.W. 672, 189 Minn. 
397. 

Mo.—Davis v. Howell, App., 52 S.W. 
2d 423. 

N.C.—Watkins v. Grier, 30 S.B.2d 
223, 224 N.C. 339—Ward v. Heath, 
24 S.E.2d 6, 222 N.C. 470. 

Ohio.—Bruce v. Cook, 171 N.B. 424, 
34 Ohio App. 563. 

Tex.—McWhorter v. Humphreys, Civ. 
App., 161 S.W.2d 304, error refused 
—Newsom v. Ffkes, CivAjip., 163 
S.W.2d 962, error refused—Socony- 
Vacuum Oil Co. V. West, CIv.App.. 
137 S.W.2d 108, error refused— 
Williams v. Adams, Civ.App., 91 S. 

W. 2d 951. 

63 C.J. p 1278 note 52. 

85. tr.S.—Collett V. Louisville & N, 
R. Co., D.C.I11., 81 F.Supp.' 428. 

CaL—Megee v. Fasulis, 134 P,2d 
815, 67 Cal.App.2d 276. 

Iowa.—^Mosher v. Snyder^ 276 N.W. 
582, 224 Iowa 896. 

Mass.—Griffin v. New York, N. H. & 
H. R. Oa.r 181 N.B. 339, 279 MeUS. 
611. 

Mo.—Kemneder v. City of Richmond 
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there is no presumptionduress or coercion;*^ 
mistakeundue influence;*® mental incapacity®® 
or lack of understanding®^ on the part of the re¬ 
leasor at the time of the execution of the release, 
understanding of the terms by the releasor being 
presumed;®® want of consideration;®® or intention 
that the release should release only one of joint 
tort-feasors, and not be a satisfaction of all claims, 
of which another joint tort-feasor can avail him¬ 
self.®^ Where the releasee asserts that the releasor 
ratified the release which is claimed by him to be 
invalid, the burden is on the releasee to establish 
ratification.®® One who, in seeking to avoid the 
effect of a release, claims to have rescinded it, has 
the burden of showing the reasonable promptitude of 
his offer to rescind.®® 

Where it is shown that a releasor executed and 
delivered the release, he is presumed to have done 
so with knowledge of its contents and import,®^ 
at least in the absence of evidence that he could 
not read,®* and the burden is on him to show that 
he did not understand the contents and effect of 
the release.®® Where an instrument purporting to 
release a claim was actually delivered, the burden 
of proving that it was delivered with the intent that 


it should not absolutely take effect rests on the 
party attacking it.^ Where the agreement under 
which a release is given provides that pa 3 mients 
shall be made to the releasing employee until the 
employer’s physician certifies that he is able to re¬ 
turn to work, the employee has the burden of prov¬ 
ing that such certificate was falsely and fraudulent¬ 
ly given.® 

Agency and confidential relations. One who re¬ 
lies on a release as having been executed by an 
agent has the burden of proving both the fact of the 
agency of the party executing it,® and his author¬ 
ity as agent to do so.^ The presumption of in¬ 
validity extending to all dealings between persons 
in fiduciary and confidential relations embraces 
releases.® Where there is an agency between the 
releasor and releasee involving an element of trust, 
the bare proof of the relation raises a presump¬ 
tion adverse to the release, casting the burden on 
the releasee to show that the release was procured 
without fraud and undue influence;® and the same 
rule has been applied to other relations of trust 
between the parties raising a presumption of fraud.*^ 
However, the mere fact that a party to the release 
has sustained a confidential relation to the other 


Heights, 114 S.W.Sd 994—Powers 
v. Kansas City Public Service Co., 
66 S.W.2d S40, 334 Mo. 432—Mack- 
lln V. Pogel Const. Co., 31 S.W.2d 
14, 326 Mo. 38. 

N'eb.—Blaha v. Chicago & N. W. Ry. 

Co., 230 N.W. 453, 119 Neb. 611. 
N.T.—In re Wilson's Will, 98 N.T. 

S.2d 701, 198 Misc. 457. 

N.a—Ward v. Heath, 24 S.E.2d 5, 
222 N.C. 470. 

Okl.—National Aid ' Lrife Ass’n v. 
Krow, 107 P.2d 177, 188 Okl. 163— 
Provident Life & A^ccldent Ina Co. 
V. Clark. 52 P.2d 763, 175 Okl. 282. 
Pa.—^Tradesmen's NaL Bank & Trust 
Co. V. Lewis, 34 A.2d 818, 154 Fa. 
Super. 17. 

Tex.—McWhorter v. Humphreys, Civ. 

App., 161 S.W.2d 304, error refused. 
53 C.J. p 1278 note 53. 

86. Cal.—'Megee v. Fasulis, 134 P. 
2d 815, 57 Cal.App.2d 275. 

53 C.J. p 1278 note 54. 

87. Minn.—McDonnell v. Chicago, 
etc., R. Co.. 153 N.W. 255, 130 
Minn. 125. 

53 C.J. p 1278 note 55. 

88. Cal.—^Megee v. Fasulis, 134 P. 
2d 815, 57 Cal.App.2d 275. 

53 C.J. p 1278 note 56. 

88. Cal.-:-Megee v. Fasulis, supra 
MassJ^—Costello v. Hayes, 144 NF. 
368, 249 Massw 349. 

sa lowsL—Mosher v. Snyder, 276 
N.W. 582, 224 Iowa 896.' 


N.C.—Mangum v. Brown, 156 S.E. j 
535, 200 N.C. 296. I 

53 C.J. p 1279 note 58. j 

91. Wyo.—Wallace v. Skinner, 88 *P. 
221, 15 Wyo. 233. 

92. N.J.—^Peter W. Kero, Inc. v. 
Terminal Const Corp., 78 A.2d 814, 
6 N.J. 861. 

Wyo.—Wallace v. Skinner, 88 P. 221, 
15 Wyo. 233. 

93. Mo.—^Foster v. ABtna Life Ins. 
Co. of Hartford, Cona. 176 S.W. 
2d 482, 852 Mo. 166. 

53 C.J. p 1279 note 61- 
XTnder statute 

Cal.—^Donovan v. Security-First Nat 
Bank of Los Angeles. 155 P.2d 856, 
67 Cal.App.2d 845—Castor v. Bern¬ 
stein, 84 P. 244, 2 CaLApp. 703. 
Frima fade case 

A plaintiff attacking a release for 
want of consideration by reason of 
bad faith makes a prima facie case 
on such issue by merely offering 
substantial evidence of his right to 
recover, and thereafter burden of 
going forward with evidence to rebut 
plaintiff's case shifts to defendant 
—^Robinson v. Benefit Ass'n of Rail¬ 
way FmployeeSk Mo.App., 183 S,W. 
2d 407. 

94. Iowa.—Middaugh v. Des Moines 
Ice, etc., Co., 169 N.W. 395, 184 
Iowa 969. 

95. Okl.—K. P* Motor Co. V. ,MiUer, 
90 P.2d 433, 185 OkL 84. 

96. Ala.—^Beatty ▼. ^Painter, 71 So. 

I 422, 196 Ala. 67. ' - ** 
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97. Mo.—Schubert v. St Louis Pub¬ 
lic Service Co., App., 206 S.W.2d 
708, affirmed 214 aW.2d 420, 358 
Mo. 303. 

N.J.—^Peter W. Kero, Inc. v. Termi¬ 
nal Const Corp., 78 A.2d 814, 6 
N.J. 861. 

N.a— Ward V. Heath, 24 S.R2d 6, 
222 N.C. 470. 

53 C.J. p 1279 note 63. 

98. U.a—^The Adonis, C.C.A.Pa., 88 
P.2d 743. 

99. U.a—Crossley v. The Louis, I>. 
C.N.Y., 6 F.Cas.No.3,436, 4 Ben. 
510. 

Wash.—^Pederson v. Seattle Cons. St 
R. Co., 33 P. 351, 34 P, 665, 6 
Wash. 202. 

1. N.T.—Davison v. Tams, 63 ^.T.S. 
828, 30 Misc. 156. 

2. ICy.—Camden Interstate R. Co. v. 
Lester, 118 S.W. 268. 

3. Tex.—St Louis, etc., R. Co. v. 
Blocker, Civ.App.. 138 S.W. 156. 

4. Mo.—^Knoche v. Whiteman, 86 
Mo.App. 568. 

Tex.—St Louis, etc., R. Co. v. Block¬ 
er, Civ.App., 138 S.W. 166. 

5. Tenn.—^Roberts v. Chase, 166 a 
W.2d 641, 25 TennApp. 636. 

6. N.T.—Ferris v. Ferris, 54 N.T.a 
523, 34 App.Div. 144. 

53 OJ. p 1279 note 70. 

7. N.T.—Sears v. Shafer, 1 Barb. 
408. 

63 C. J. p 1279 note 71. - ’' ■ 
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party in transactions to which the release had 
reference does not subject him to the burden of 
proving that the instrument was executed in good 
faith.8 Where, for purposes of effectuating a will, 
the legal estate is vested by it in executors or trus¬ 
tees, so that a release of their estate would be a 
breach of duty, no presumption in favor of such re¬ 
lease will be made.® 

One who seeks to avoid a release on the ground 
of fraud and undue influence on the part of physi¬ 
cians must prove that they were in the releasee’s 
employ;^ and one who seeks to avoid a release 
for fraudulent nondisclosure of facts by one whom 
he alleges to be his agent has the burden of show¬ 
ing such agency.ii An assertion by the releasor 
that the release was procured by the fraud of 
the releasor’s attorney does not impose on the 
releasee the burden of proving that such attorney 
was not guilty of fraud.^^ 

Joint rights or liabilities. One who seeks to be 
released as a joint tort-feasor with a party re¬ 
leased has the burden of showing a joint liability 
between him and such party as joint tort-feasors.^® 
Joint and several debtors claiming the benefit of 
a release of one of them have the burden of low¬ 
ing that the release was such as barred an action 
against all.^^ The holder of the joint and several 
promissory note, a suit on which is defended on the 
ground that he released one maker, has the burden 
of showing consent by the other makers to such 


release, in order to avoid the effect of the release 
as to them.1® Each of several joint obligees who 
unite in a common acquittance is presumed to have 
received his share according to the contract^® 

Releases by seamen. The burden is on one who 
sets up a seaman’s release to show that it was 
executed freely, without deception or coercion, and 
that it was made by the seaman with full under¬ 
standing of his rights.!*^ This burden is not les¬ 
sened because the seaman frankly pleads the re¬ 
lease and seeks its cancellation.^® The rule as to 
the burden of proof is a general admiralty rule^® 
and is applicable not only in actions for maintenance 
and cure®® but is also applicable in actions under 
the Jones Act, 46 U.S.C.A. § 688, for damages 
for personal injuries.®^ The rule is most rigidly 
applied to releases in shipping articles purporting 
to release rights which seamen have,®® and, as 
considered in the C.J.S. title Seamen § l3S, also 
56 CJ. page 1041 note 62 et seqL, to releases of 
claims for wages. 

§ 66. Admissibility of Evidence 

The general rules regulating the admissibility of evi¬ 
dence In civil actions ordinarily are applicable where 
issues are raised involving releases. 

The general rules relating to the admissibility of 
evidence in civil actions ordinarily apply where is¬ 
sues are raised involving releases.®® The evidence 


8. N.Y, —Pugsley v. Sumner, 14 Da¬ 
ly 427, 14 N.T.St 691. 

63 C.J. p 1279 note 72. 

9. N.T.—Brewster v. Striker, 2 N. 
Y. 19, 6 How.Pr. 40. 

la Colo.—Colorado Springs, etc., R. 
Co. V. Huntllngr, 181 P. 129, 66 Colo. 
515. 

11. Mass.—-Willett v. Herrick, 166 
N.E. 689, 258 Mass. 685, certiorari 
denied 48 S.Ct. 83, 275 U.S. 645, 72 
Ii.Bd. 417. 

12. Mo.^—^Kemmler v. City of Rich¬ 
mond Heights, 114 S.W.2d 994. 

13. U.S.—Pittsburgh R Co. v. Chap¬ 
man, Pa., 146 F. 886, 76 C.C.A. 418. 

14. N.Y.—Bolen v. Crosby, 49 N.Y. 
183. 

IB. Ga.—Middlebrooks v. Phillips, 
146 S.E. 653, 89 Ga.App. 263. 

16. La.—Marty v. His Creditors, 5 
Rob. 193. 

17. U.S.—Garrett v. Moore-McCor- 
mack Co., Pa., 63 S.Ct 246, 317 U. 
S. 239, 87 L.Bd. 289—Johnson v. 
V. S., OA-Va., 186 P.2d 120—U. S, 
▼. Johnson, aC-ACbl., 160 P.2d 

a^^tvaed’in i)ert and reversed 
in part on other grounds 68 S.Ct 
^91. 833 U.S. 46,. 92 L.Ed. 468. mo¬ 


tion denied 68 S.Ct 788, 833 U.S. 
865, 92 L.Ed. 1143—Bay State 

Dredging & Contracting Co. v. Por¬ 
ter, C.C.AJ&iass., 153 F.2d 827— 
Sitchon V. American Export Lines, 

C. C.A.N.Y., 118 P.2d 830, certiorari 
denied 61 S.Ct 171, 311 U.S. 705, 
85 L.Bd. 468—The Standard, C.C.A. 
N.Y., 103 P.2d 437, certiorari de¬ 
nied Standard Oil Co. of New Jer¬ 
sey V. Bonlcl, 60 S.Ct 106, 308 U. 
S. 660, 84 L.Ed. 471, rehearing 
denied 60 S.Ct. 137, 308 U;S. 636, 
84 L.Bd. 528—Harmon v. U. S., C.C. 
A-IiO., 59 F.2d 372—Haddock ▼. 
North Atlantic & Gulf S. S. Co., 

D. aMd., 81 F.Supp. 421—^The 
Francis Parkman. D.C.N.Y., 80 F. 
Supp. 22—^King v. Waterman S. S. 
Corp., D.C.N.Y., 61 F.Supp. 969— 
The Montague, D.C.Wash„ 53 F. 
Supp. 548—^Bickart v. Union Barge 
Line Corp., D.C.Pa., 6 F.R.D. 579. 

N.Y.—^Proctor r. Sword Line, 83 N. 
Y.S.2d 288. 

Tex.—^Premeaux v. Socony-Vacuum 
Oil C6., 192 S.W.2d 138, 144 Tex. 
558. 

Validity of releases by seamen gen¬ 
erally see supra S 21 et seq. 

la U.S.—^Harmon v. U. S,, C.aA. 
La.. 59 F.2d 872. 

7oa 


19. U.S.—Garrett v. Moore-MoCor- 
mack Co., Pa., 63 S.Ct 246, 317 U. 
S. 239, 87 L.Ed. 289. 

20. U.S.—Garrett v. Moore-McCor- 
mack Co., supra—Muruaga v. U. S.. 

C. AJT.Y., 172 P.2d 318—German v. 
Camegie-Illinois Steel Corp., CJL 
Pa., 169 F.2d 715—The Montagus, 

D. aWash., 58 F.Supp. 548. 

21. U.S.—German v. Camegie-Hli- 
nois Steel Corp., C.A.Pa.. 169 F.2d 
715—^Eto.ddock v. North Atlantic 
& Gulf S. S. Co., D.C.Md., 81 F. 
Supp. 421—King v. Waterman S. 
S. Corp., D.C.N.Y.. 61 F.Supp. 969. 

Action in state oonrt 
U.S.—Garrett v. Moore-McCormack 
Co., Pa., 68 S.Ct 246, 317 U.S. 239, 
87 L.Ed. 289. 

N.Y.—^Proctor v. Sword Line, 83 N. 
Y.a2d 288. 

2a U.S.—^Harmon v. U. S., C.CJL 
La., 59 F.2d 372. 

2a IlL—^McManaman v. Johns-Manr 
vine Products Corp., 72 N.E.2d 741. 
331 IlLApp. 178, affirmed 81 N.£.2d 
137, 400 111. 428. 

Mass.—^Killard v. Hohmann, 175 N. 
R 743, 275 Mass. 344. 
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must be relevant^^ and material.^S As a general 
rule, the party against whom a release is pleaded 
may prove any fact tending to impeach or avoid 
the alleged release,26 such as fraud or misrepre- 
sentation,27 mistake,28 undue influence,2® unfair 
advantage,^® mental incapacity or lack of under¬ 
standing on the part of the releasor at the time 
of executing the release,acceptance of consider¬ 
ation for the release as part, and not full, satisfac¬ 
tion of a claim,22 or the fact that the release does 
not apply to the matter in controversy.33 It has 
been held that, where fraud is alleged, a broad lati¬ 
tude is properly allowed in the admission of evi¬ 
dence,24 and that the mental condition of the par¬ 
ty alleged to have signed a release, and the repre¬ 
sentations and inducements held out to him by the 
adverse party, may be examined into, and that all 


testimony and all evidence of the circumstances 
connected with the transaction should be admit¬ 
ted ;25 but in such a case the party may be com¬ 
pelled to specify the evidence on which he intends 
to rely.26 On an issue of delivery, the release it¬ 
self is admissible ;27 but evidence of private in¬ 
structions given to the notary taking the acknow-l- 
edgment of the release is not admissible as to the 
terms of its delivery.22 

In the notes below will be found other applica¬ 
tions of general rules in determining the admissi¬ 
bility of evidence sought to be introduced as to the 
fraudulent issuance by the releasee’s physician of 
a certificate setting forth the ability of the re¬ 
leasor to return to work,29 the authority of an agent 
to deal with the releasor,40 a release of a third 
party,41 and the admissibility of evidence tending 


▲dmiffdon of oovonaat not to sne to 
sliow ontize agreement 
In suit to foreclose trust deed and 
obtain personal deficiency decree 
against signers of extension agree¬ 
ment, where claim for deficiency 
against estate of an original mort¬ 
gagor had been settled, and settle¬ 
ment was evidenced by a covenant 
not to sue, the covenant was admis¬ 
sible to show entire agreement of the 
parties.—^Phillips v. O’Connell, 78 N. 
E.2d 864, 381 IlLApp. 611. 

24. Mass.—Bollard v. Hohmann, 176 

« 743, 275 Mass. 844. 

58 aj. p 1280 note 84. 

Evidence held relevant 
ir.S.~Virginia Beach Bus Line v, 
Campbell. aC.A.N.C., 73 P.2d 87, 
certiorari denied 65 S.Ct. 687, 294 
U.S. 727, 79 L.Ed. 1268. 

Mass.—MacDonald v. MacDonald, 197 
iNr.E. 3, 291 Mass. 299. 

Evidence that plaintiff paid de- 
fendant a certain sum was inadmis¬ 
sible to prove discharge of defend¬ 
ant’s liability.—Ross v. Pishtlne, 177 
NJS. 811, 277 Mass. 87. 

25. Ark.—Dixie Bauxite Co. v. 
Webb, 63 S.W.2d 634, 187 Ark. 
1024. 

63 C.J. p 1280 note 85. 

Evidence held immaterial 
Ark.—^Dixie Bauxite Co. v. Webb, 63 
S.W.2d 634, 187 Ark. 1024. 

63 C.J. p 1280 note 85 Ib]. 

26. N.T.—O’Meara v. Brooklyn City 
R. Ca. 44 N.T.S. 721, 16 AppJJiv. 
204. 

27. U.S.—^Bedser v. Horton Motor 
Lines, C.CJLVa.. 122 P.2d 406. 

63 aj. p 1280 note 87. 

All facts and drciimstances sor- 
xonndlng ezecntion may be shown on 
issue of fiaud in procurement of re¬ 
lease.—Parker v. Norton, 21 P.2d 
790. 148 Or. 165. 

Particular evidence held admisaible 

(1) Belief by, and reliance on, ad¬ 


juster’s statements.—^Bennett v. Dea¬ 
ton. 68 P.2d 895. 67 Idaho 752. 

(2) Extent of plaintiff’s Injuries.— 
Bedser v. Horton Motor Lines, C.C.A. 
Va.. 122 P.2d 406. 

(3) Situation, conduct, and sur¬ 
roundings of employee executing re¬ 
lease to employer and consideration 
received.—C. H. Atkinson Paving Co. 
V. Edwards. 96 aW.2d 964, 192 Ark. 
961. 

(4) Other evidence.—Aponaug Mfg. 
Co. V. Collins, 42 So.2d 431, 207 Miss. 
460—53 C.J. p 1280 note 87. 

Xnadea.nacy of consideration is 
proper evidence to he considered on 
an issue of fraud in obtaining a re¬ 
lease, at least if it is gross. 

Ark.—C. H. Atkinson Paving Co. v. 
Edwards, 96 S.W.2d 954, 192 Ark. 
961. 

Cal.—Weger v. Rocha^ 82 P.2d 417, 
138 Cal.App. 109. 

Neb.—Collins v. Hughes & Riddle, 
278 N.W. 888. 134 Neb. 380—Bau¬ 
mann V. Hutchinson, 245 N.W. t>96, 
124 Neb. 188. 

S.C.—Gromillion v. Forsythe, 62 S.B. 

2d 297, 218 S.a 211. 

63 C.J. p 1280 note 87 tc]. 

28. Iowa.—^Reddlngton v. Blue, 149 
N.W. 933, 168 Iowa 34. 

53 ax p 1281 note 88. 

29. U.S.—^Bedser v. Horton Motor 
Lines, CC.A.Va., 122 P.2d 406. 

30. S.C.—Gomillion v. Forsythe, 62 
S.E.2d 297, 218 S.C. 211. 

53 ax p 1281 note 89. 

Situation and dronmstanoes of re- 
leaser, such as his poverty and ne¬ 
cessitous circumstances, become rel¬ 
evant and may be shown when an 
issue arises as to whether the re¬ 
lease was fairly obtained.—Gtomillion 
V. Forsythe, 62 S.E.2d 297. 218 S.a 
211—^Treadway v. Union-Buffalo 
Mills Co.. 65 S.E. 934, 84 S.a 41. 

3L Tex.—Newsom v. Fikes, Civ. 

709 


App., 153 S.W.2d 962, error re¬ 
fused. 

53 C.X p 1281 note 90. 

32. Wis.—Sheanon v. Pacific Mut 
Life Ins. Co., 53 N.W. 878. 83 Wis. 
607. 

58 C.X p 1281 note 91. 

Want of consideratioit for general re. 
lease 

Employee executing release, al¬ 
though under seal, was entitled to 
show want of consideration for such 
part of release as purported to be 
a general release.—Southwestern Gas 
& Electric Co. v. Williams, C.CJL 
Tex., 76 F.2d 49, certiorari denied 56 
S.Ct. 827, 295 U.S. 749, 79 L.Ed. 1698. 

33. Tex.—^Konz v. Henson, Civ.App., 
166 &W. 693. 

53 ax p 1281 note 92. 

34. S.a— Aldridge v. Watts Mill. 
127 S.B. 213, 131 S.C. 222. 

58 ax p 1281 note 93. 

35. Neb.—^New Omaha Thomson- 
Houston Electric Light Co. y. 
Rombold, 102 N.W. 476, 106 N.W. 
213, 73 Neb. 259. 

36. Pa.—Commonwealth v. Brenne- 
man, 1 Rawle 311. 

1 37. Tex.—^Porter v. Metcalf, 19 S.W. 

696, 84 Tex. 468. 

53 ax p 1281 note 96. 

38. Tex.—^Porter v. Metcalf, supra. 

39. Ky.—Camden Interstate R. Co. 
V. Lester. 118 S,W. 268. 

53 C.X p 1282 note 98. 

40. Ala.—^Beatty v. Palmer, 71 So. 
422, 196 Ala. 67. 

53 ax p 1232 note 99. 

41. N.Hd—Hubley v. Goodwin, 17 A. 
2d 96, 91 NJH 200. 

Tex.—Pearce v. Hallum, Civ.App., 86 
S.W.2d 399, error refused. 

Wash.—^Richardson v. Pacific Power 
& Light Co., 118 P.2d 985, 11 Wash. 
2d 288, 

53 C.X p 1282 note L 
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to show the scope of a release,efforts to settle 
with persons other than the releasor,^^ conversa¬ 
tions between the covenantor's attorney and the 
agent of the covenantee, before the execution of 
a covenant not to sue,*^ a conversation between an 
attorne/s brother and his client as to payment of 
a balance due the client in addition to the sum paid 
for a release by the client,^5 an employer’s practice 
or rule of requiring a release before permitting 
an injured employee to return to work,46 condi¬ 
tion of an automc^le when redelivered to the sell¬ 
er where the buyer claims that the seller released 
him from 5 )a 3 rment of the balance due,^^ and as 
to rescission of a release,^^ and other matters.^^ 
Releases by seamen. One who sets up a sea¬ 
man’s release has the burden of sho\\4ng that the 
release was executed freely, without deception or 
coercion, and that it was made by the seaman with 
full understanding of his rights, as considered su¬ 
pra § 65, and the adequacy of consideration and 
nature of medical and legal advice available to 
the seaman at the time of signing the release are 
relevant to an appraisal of this imderstanding.^o 


§ 67. Weight and Sufficiency of Evidence 

The general rules regulating the weight and suffi¬ 
ciency of evidence In civil actions ordinarily are applic¬ 
able where Issues are raised involving releases. 

General rules relating to the weight and suffi¬ 
ciency of evidence in civil actions ordinarily apply 
where issues are raised involving releases.^! 

§ 68. -To EstabKsh Release 

The party having the burden of establishing a re¬ 
lease ordinarily must prove It by a preponderance of the 
evidence. 

The party having the burden of establishing a 
release, as discussed supra § 65, ordinarily must 
prove it by a preponderance of the evidence, 52 
although it has been held that in order to release 
a person the evidence must be clear and convinc¬ 
ing of the purpose and intent to release.52 In the 
notes will be found cases in whidh the evidence was 
held sufficient®^ or insufficient®® to establish a re¬ 
lease; sufficient to show forgery of a purported 
release,®® to show no meeting of minds,®^ to show 
that a release was not entered into®® or that no re- 


3STid6a.ce held iaadxnlsslhle 

(1) In sreneral. 

Mass.—KiUard v. Hohmann, 175 N. 

EL 743. 275 Mass. 344. 

Tenn.—GOnsr v. Leernan. 204 S.W.2d 
884, 30 TenouApp. 206. 

58 C.J. p 1282 note 1 £b]. 

(2) Helease executed by plaintiff 
to a city which was not a party to 
the action, and wliich was not charg¬ 
ed or shown to be liable in tort for 
plaintiff's injuries.—Carneghi v. Ger- 
lach, 208 HLApp. 340. 

P3^oof of denial of full oosnpensailon 
Where one tort-feasor is released, 
in action against other tort-feasor 
denial of receipt of full compensa¬ 
tion in exchange for release may be 
shown by statement to that effect or 
declaration of intent to reserve 
rights against others in release.— 
Colby V. Walker. 171 A 774, 86 N.H. 
568. 104 Ali.R. 840. 

42, Cal.—Sime v. Malouf, 212 P.2d 
946, 95 Cal.App.2d 82, rehearing de¬ 
nied 213 P.2d 788, 95 Cal.App.2d 
82—^Bustace v. Dechter, 128 P.2d 
367, 53 Cal.App.2d 726. 

HI.—Cuneo V. City of Chicago, 17 N. 
BL2d 1003, 297 Ill.App. 404, error 
dismissed 24 N.SL2d 569. 372 HI. 
473. 

58 C.jr. p 1282 note 2. 

48. Ely.—Louisville, etc., R. Co. v. 
I^. 157 S.W. 60, 154 Ky. 226. 

( ^ 

44. MasA—Jolteson v. Von -Scholley, 

17, 218 Mass. 454. ^ 

4 . I 

45. Maa8.-^Lanigan v. Scharton, 131 

N.EL 223, 238 Uaas.^468. * ^ ^ 


46. Mont—Carlson v. Northern Pac. 

R. Co., 268 P. 549, 82 Mont 559. 
o3 C.J. p 1282 note 6* 

47. Ala.—'McCarty-Greene Motor Co. 
V. House, 114 So. 60, 216 Ala. 666. 

48. Ala.—^Beatty v. Palmer. 71 So. 
422, 196 Ala. 67. 

53 C.J. p 1282 note 8. 

49. Tender of consideration received 
Ga.—Southern R. Co. v. Williams, 

91 S.B. 1001, 19 Ga.App. 544, 

53 CJ. p 1282 note 9. 

50. U.S.—Garrett v. Moore-McCor- 
mack Co., Pel. 63 S.Ct 246, 817 
U.S. 239, 87 L.Bd. 289—U. S. v. 
Johnson, C.C.ACal., 160 F.2d 789, 
affirmed in part and reversed in 
part on other grounds 68 S.Ct 391, 
333 U.S. 46, 92 KEd. 468, motion 
denied 68 S.Ct 788, 833 U.S, 865, 

92 L.Ed. 1143—Bay State Dredg¬ 
ing & Contracting Co. v. Porter, C. 
G.AMa3s.. 153 P.2d 827—^The Fran¬ 
cis Parkman, D.C.N.T., 80 F.Supp. 
22 — ^£:ing V. Waterman S. S. Corp., 
D.CJSr.T., 61 F.Supp. 969. 

N.T.—Proctor v. Sword Line, 83 N.T. 

S. 2d 288. 

51. Ill.—Coppens v. Coppens. 70 N. 
El2d 54, 395 IlL 326. , 

Or.—^Allister y. Knaupp, 126 P.2d 
317, 168 Or. 630. 

52. Wis.—^Thoma v. Class Mineral 
Fume Health Bath Co., 12 N.W.2d 
29, 244 Wis. 347. 

S3 C.J. p 1282 note 14. 

53. Ill.—Coppens v. Coppens, 70 N. 
R.2d 54. 395 Ill. 326. 

Philippine.—Straight v. Haskell. 49 
I PhUlx^ine 614. 

71D 


Trastee of property claiming re¬ 
lease by cestui quo trust of his equi¬ 
ty must prove release by clear and 

convincing evidence.—^Lancken v. 

Platt 20 Ohio Cir.Ct,N.S.. 9. 

54. U.S.—Lawrence v. Muter Co., C 
A.I11.. 171 P.2d 880, certiorari de¬ 
nied Metropolitan Trust Co. v. Mu¬ 
ter Co., 69 S.Ct 1049, two cases, 
887 U.S. 907, 78 L.Ed. 1720—South¬ 
ern Cotton Oil Co. V. U. S., D.C.Lcu, 
12 F.Supp. 933, reversed on other 
grounds, C.C.A, 84 F.2d 509. 

Cal.—^Daluiso v. Nicassio, 107 P.2d 
460, 41 Cal.App.2d 709. 

Ind.—^Black v. Erauss, 85 N.E.2d 647, 
119 Ind.App. 529. 

Ky.—'Mazyck v. Pennsylvania R. R., 
172 S.W.2d 614, 296 Ky. 1. 

Minn.—^Barrett v. Shambeau, 245 N. 
W. 830, 187 Minn. 430. 

Miss.—City of Meridian v. AMn, 10 
So.2d 194, 198 Miss. 505. 

R.I.—^Turgeon v. Griswold, 62 A2d 
608, 72 R.I. 434. 

53 C.J. p 1282 note 15. 

55. U.S.—Pure Oil Co. v. Geotechni¬ 
cal Corp. of Del., D.CLLa., 94 F. 
Supp. 866. 

N.T.—^Blue Seal Sound Devices v. 
Radio Receptor Co., 288 N.Y.S. 226, 
247 App.Div. 643. 

53 CLJ. p 1282 note 16. 

56. HI.—^Bentley v. Ross, 95 N.EL 
182, 250 Ill. 182. 

53* CLJ- P 1283-note 17, 

57. G«u—Georgia Southern, etc., R 
Co. V. Adeeb, 84 S.B. 328, 16 Ga. 
App. 831. 

58. R.L—Buckley v. Earle, et'c;, E!x- 
press 0(x, 48 A 7; 22 R.L •358- 

53 C.J. p 1283 note 19. . 
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§§ 68-69 


§ 69. -To Avoid Release 

a. In general 

b. For want of consideration 

c. For want of capacity or understand¬ 

ing 

d. For mistake 

e. For fraud 

f. For duress and undue influence 
a. In Gleneral 

According to some authorities, In order to avoid a 
release the evidence of Invalidity must be clear and 
convincing. 

The rule has been stated that, in order to set 
aside or avoid a written release, the evidence of 
invalidity must be clear and convincing,®^ and be¬ 
yond a reasonable doubt®i or controversy and 
it has been held that the presumption of the truth 
of a release can be overcome only by clear and 
convincing,®® or clear, precise, and indubitable,®*^ 


evidence, and not by a mere preponderance of the 
evidence.®® In some jurisdictions, however, a pre¬ 
ponderance of the evidence is sufficient.®® In vari¬ 
ous cases the evidence has been held sufficient®^ 
or insufficient®® to justify the avoidance of a re¬ 
lease or sufficient to show that a release is bind¬ 
ing.®® 

b. For Want of Consideration 

Want of consideration for a release must be proved 
by a preponderance of the evidence. 

Want of consideration for a release must be 
proved by a preponderance of the evidence.^® 
However, it has been held that in order to estab¬ 
lish an agreement to gfive the releasor employment 
for as long as he should he able to work, as part 
of the consideration ror his release, which recites 
that it is given for a stated money consideration, 
the evidence must be clear, convincing, and conclu- 
sive.'^i The e’vidence in various cases has been 
held sufficient or insufficient to show a considera¬ 
tion,*^2 or sufficient"*® or insufficient'^^ to show, or to 


59, Cal.—Cowles v. Independent El¬ 
evator Co., 70 P.2d 711, 22 Cal.App 
2d 109. 

60. NJil—Corpus Juris cited in 
Moruzzi V. Federal Life & Cas. Co. 
76 VM 320, 827, 42 N.M. 36, 115 
A-L.R. 407. 

Wis.—Jandrt v. Milwaukee Auto Ins. 

Co., 39 N.W.2d 698, 255 Wis, 618. 

53 ax p 1283 note 22. 

Otlier expres8ioii8 

(1) Clear, precise, and indubitable. 
U.S.—Garrett v. Moore-McCormack 

Co., Pa., 63 S,Ct. 246, 817 U.S, 239, 
87 L.Ed. 239. 

Pa.—^Ralston v. Philadelphia Rapid 
Transit Co., 110 A. 329, 835, 267 
Pa. 257. 

(2) Clear, uneQuivocal, and con¬ 
vincing.—Jimenez v. O'Brien, 213 P. 
2d 337. 

(3) Strong and convincing.—Ches¬ 
apeake & O. Ry. Co. V. Chaffin, C.A. 
W.Va., 184 F.2d 948, certiorari demed 
Chaffin V. Chesapeake & O. Ry. Co., 
71 S.Ct 494, 340 U.S. 935, 95 L.Ed. 
675. 

Witnesses required 

Witnesses who testify against the 
release must not only be credible, 
but must distinctly remember the 
facts to which they testify and nar¬ 
rate the details exactly.—Garrett v. 
Moore-McCormack Co., Pa., 63 S.Ct 
246, 317 U.S. 239, 87 L.Ed. 239—53 
C.J. p 1283 note 22 [b}. 

'61- Pa.—Ralston v. Philadelphia 
Rapid Transit Co., 110 A. 829, 
267 Pa. 267. 

62. K.M.—Moruzzi v. Federal I^e & 
• Ca& Co., 75 P.2d 320. 42'KJd. 35, 
115 A.t,R. 40f4 ^ - 


63. Ohio.—Edwards Mfg, Co. v. Per¬ 
ry, 4 Ohio App. 390. 

34. Pa.—^Ross V. BlaJr Limestone 
Co., 69 Pa.Super. 128. 

35- Ohio.—Edwards Mfg. Co. v. Per¬ 
ry, 4 Ohio App. 390. 

Utah.—^Jimenez v. O'Brien, 213 P.2d 
337. 

66. Ark,—^Missouri Pac. R. Co. v. 
Treece. 64 S.W.2d 561, 188 Ark. 
68, certiorari denied 54 S.Ct 630. 
292 U.S. 626, 78 L.Ed. 1481. 

67- Ark.—Missouri Pac. Transp. Co. 
V. Robinson, 86 S.W.2d 913, 191 
Ark. 428. 

Cal.—^Wetzstein v. Thomasson, 93 P. 
2d 1028, 34 Cal.App.2d 554. 

Mass.—MacDonald v. MacDonald, 197 
N.E. 3, 291 Mass. 299. 

Wash.—Wool Growers Service Cor¬ 
poration V. Ragan, 140 P.2d 512, 
18 Wash.2d 655, rehearing denied 
141 P.2d 875. 18 Wa8h.2d 656. 

53 C.X p 1283 note 22 [dj. 

68. U.S.—Chesapeake & O. Ry. Co. 
V. Chaffin, C.AW.Va., 184 F.2d 948, 
certiorari denied Chaffin v. Chesa¬ 
peake & O, Ry. Co., 71 S.Ct 494, 
340 U.S, 935, 95 L.Ed. 676. 

Ill.—Tackett v, Tackett 4 N.E.2d 259, 
286 HhApp. 6X7. 

Mich,—Kiri v. Zinner, 264 N.W. 391, 
274 Mich. 831. 

N.T.—Schenectady Mason Supply 
Corp. V. Salmon, 71 N‘.T.S.2d 597, 
272 App.Div. 971, reargument de¬ 
nied 73 N.T,S.2d 483. 272 App.Div. 
979, affirmed 87 K.E.£d 677, 299 
N.T. 771. 

Okl.—^Darby Petroleum Co. v. Bow¬ 
ers, 91 P.2d 663, 185 Okl. 285. 

53 ax p 1233 note 22 fel.- - 
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Seasnan’s release 

U.S.—Harmon v. U. S., aaALa., 59 
P.2d 372. 

69. Ga.—Southern Stages v. Ful- 
lington, 19 S.E.2d 324, 6$ GcuApp. 
773. 

Seaman’s release 

U.S.—^Blake v. W. R. Chamberlin & 
Co., CJLCal., 176 F.2d 511. 

70. Mont—Williams v. Thomas, 194 
P. 600, 58 Mont 576. 

53 C.J..P 1283 note 29. 

71. Ma—Chaplin v. Gerald, 71 A. 
712, 104 Me. 187. 

53 C.X p 1283 note 30. 

72. Evidence held sofflcient 

U.S.—Suckow Borax Mines Consol, v. 
Borax Consol., C.ACal., 185 F.2d 
196, certiorari denied 71 S.Ct 506, 
840 U.S. 943, 95 L.Ed. 680. rehear¬ 
ing denied 71 S.Ct 620, 341 U.S. 
912, 95 L.Ed. 1349—^Lawrence v. 
Muter Co., C.A.I1I., 171 P.2d 380, 
certiorari denied Metropolitan 
Trust Co. V. Muter Co., 69 S.Ct 
1049, two cases, 337 U.S. 907, 73 L. 
Ed. 1720. 

63 C J. p 1283 note 29 [aj. 

73. Ark,-Hays v. McGulrt. 66 S.W. 
2d 281, 188 Ark. 1167. 

Ga.—^House v. Parker, 193 S.E. 617, 
56 Ga.App, 674. 

m.—Sullivan v. Elgin, X & E. R. 
Co., 73 N.E.2d 632, 331 HlApp. 
613. 

53,C.J. p 1283 note 29 [c3. 

Money received as wages rather than 
as eonsideratioa for release 
ni.—Sullivan v. Elgin, J. . & E, R. 
Co,, supra.' 

74. CaL^Bustace v. Dechter, 128 P, 

2d 367. 53 CaLApp^d 726. . * I 
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sustain a finding of, want of consideration, or suf¬ 
ficient or insufficient with respect to payment 6f a 
valuable consideration,*^5 adequacy of considera¬ 
tion,*^ 6 the items constituting the total amount paid 
as the consideration,'^^ and as to the inclusion of 
particular items as part of the consideration.^^ 

c. For Want of Capacity or Understanding 

Accorcfing to some authorities avoidance cf a re¬ 
lease on the ground of mental incapacity need oniy be 
proved by a preponderance of the evidence, but other 
authorities require that the proof be clear and convinc¬ 
ing. 

While some authorities hold that one who seeks 
to avoid a release on the ground of mental inca¬ 
pacity on the part of the releasor at the time of 
its execution must establish such incapacity only 
by a preponderance of the evidence,and not by 


clear, precise, and convincing evidence,80 others 
require that the evidence be clear and convincingSi 
and beyond reasonable controversy.82 In various 
cases the evidence has been held sufficients^ or in- 
sufncientS4 to show mental incapacity or sufficient 
to show mental capacity.85 The fact that the re¬ 
leasor fails to testify as to his mental incapacity 
at the time of the execution of the release is not 
conclusive where there is other testimony as to 
•his incapacity.®® 

Want of understanding. It has been held that 
evidence that the releasor did not understand the 
terms of the release when he signed it must be 
clear, cogent, and convincing.s^ Cases in which 
the weight and sufficiency of evidence as to imder- 
standing or knowledge on the part of the releasor 
at the time of executing the release ‘have been ad¬ 
judged will be found in the notes.®® 


N.Y.—Senwald Holding Corporation 
V. Hosoff Subway Const. Co., 109 
N.B. 61. 269 N.T. 211. 

53 C.J. p 1283 note 29 [b]. 

75- Tex.—^Metropolitan Life Ins. Co. 
V. Lennox, 124 S.W. 623, 103 Tex. 
133. 

63 aj. p 1283 note 31. 

70. Wash.—-Wool Growers Service 
Corp. V. Hagan, 140 P.2d 512, 18 
Wash.2d 655, rehearing denied 141 
P.2d 875. 

53 C.J. p 1283 note 32. 

SEtoSjaploymeat of employee for one 
day 

Mo—Culver v. Kurn, 193 S.W.2d 602, 
354 Mo. 1158, 166 AJLi.H. 644. 
Seaman’s release 

U.S.—^The Francis Parkman, D.C.TT. 
T., 80 P.Supp. 22. 

77. Tex.—^Laws v. tParker Petroleum 
Co., Civ.App., 237 S.W.2d 398, re¬ 
versed on other grounds Parker 
Petroleum Co. v. Laws, Sup., 242 
S.W.2d 164. 

78. Mass.—^Ferris v. Boston & M. H. 
H., 197 N.E. 506, 291 Mass. 529. 

53 C.J. p 1283 note 33. 

79. Tex.—Galveston, etc., R. Co. v. 
Green, Civ.App., 91 S.W. 380. 

58 C.J. P 1283 note 35. 

80. Tex.—Galveston, etc., R. Co. v. 
Green, supra. 

8L Wash.—^Myers v. Weyerhaeuser, 
85 P.2d 1091, 197 Wash. 407. 

53 aJ. p 1283 note 37. 

Clear, unegnlvocal, and convinoing 
Utah.—Jimenez v. O’Brien. 213 P.2d 
337. 

88. N-D.—^Pope v. Bailey-Marsh Oo., 
151 N.W. 18. 29 N.D. 355. 

83. CaL—^Backus v. Sessions, 110 P. 
2d 51, IT Cal.2d 380—Knouae v. Nl- 
mocks, 56 P.2d 438, 8 Cal.2d 482— 
4 Wetsataftn v. Thomasson, 95 P.2d 
1028^ 34. OaLAira».2d 654. 


Miss.—^Hamilton Bros. Co. v. Nar- 
clese, 158 So. 467. 172 Miss. 24. 

N.T.—Thorne v. Columbia Cab Corp.. 

3 X.Y.S.2d 637. 167 Misc. 72, re¬ 
versed on other grrounds 5 N.T.S. 
2d 775, 168 Misc. 255. 

53 C.J. p 1283 note 40 [b]. 

Incapacity due to ixtJnries sustained 
U.S.—^Komer v. Shipley, C.C.A.Fla., 
154 F.2d 861. 

Mo.—^Forsythe v, Horspool, App., 49 
S.W.2d 687, quashed State ex rel. 
Horspool V. Hald, 65 S.W.2d 923, 
334 Mo. 196. 

Incapacity from use of drugs 
Fla.—^Putnam Lumber Co. v. Berry, 2 
So.2d 133, 146 Fla. 595. 

Ga.—Southeastern Greyhound Lines 
V. Fisher, 34 S.E.2d 906, 72 Qa. 
App. 717, 

84. La.—Spears ▼. St. Charles Dai¬ 
ry, App., 194 So. 738. 

Tex.—Newsom v. Bikes, Clv.App., 
153 S.W.2d 962, error refused. 

53 C.J. p 1283 note 40 [cl. 

Brain contusion 

In action for injuries sustained in 
automobile accident, evidence among 
other things that plaintiff suffered a 
severe brain contusion, that he re¬ 
mained unconscious for about two 
weeks, and that he executed a re¬ 
lease about five weeks after the ac¬ 
cident, and cuiother release about one 
month later, was insufficient to sus-! 
tain finding that plaintiff did not 
! have mental capacity to contract at 
those times.—Jimenez v. O'Brien, 
Utah, 213 P.2d 337. 

Seaman’s release 

U.S.—^Harmon v. U. S., O.C.A.La., 59 
P.2d 372. 

85. Ga.—Southern Stages t. Fol- 
lington, 19 S.BL2d 324, 65 Ga.App. 
773. 

53 aJ. p 1283 note 40 [al. 

88. Mo.—■Nels<»i v. Kansas City 
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Public Service Co., App., 30 S.W. 
2d 1044. 

87. Wyo.—Wallace v. Skinner, 88 P. 
221. 15 Wyo. 233. 

88. Miss.—^Fomea v. Goodyear Yel¬ 
low Pine Co., 178 So. 914, 181 Miss. 
50. 

58 C.J. p 1284 note 41. 

Bvldence held to show understanding 
or knowledge 

(1) In general.—St Louis, etc., R. 
Co. V. Campbell, 109 S.W. 639, 85 
Ark. 592—63 C.J. p 1284 note 41 [ej. 

(2) Seaman’s release.—^The Bran¬ 
ds Parkman, D.C.N.T., 80 F.Supp. 22 
—Montilla v. U. 3., D.CJNT.T., 70 F. 
Supp. 18L 

Evidence held sufficient to show lack 
of understanding or knowledge 

(1) In general. 

U.S.—United Fruit Co. r. U. S., CJL 
Mass., 186 F.2d 890. 

CaJ.—^Megee v. Fasulis, 134 P.2d 
815, 57 Cal.App.2d 276—^Tyner v. 
Axt 298 P. 537, 113 Cal.App. 408. 
La.—^Lervick v. White Top Cabs, 
App., 10 So.2d 67. 

Mo.—Gimmarro v. Kansas City, 116 
S.W.2d 11, 342 Mo. 428—Nelson v. 
Kansas City Public Service Co., 
App., 30 S.W.2d 1644. 

N.J.—Tierney v. Hotz, 55 A.2d 89, 
141 N.J,Eq. 114. 

Tex.—Airline Motor Coaches v. 
Parks, Civ.App., 190 S.W.2d 142, 
affirmed 193 S.W.2d 967, 146 Tex. 
44. 

Wls.—^Thoma v. Class Mineral Blime 
Health Bath Co., 12 N.W.2d 29, 
244 Wls. 347. 

53 C.J. p 1284 note 41 It}. 

(2) Seaman’s release.—Muruaga v. 

U. S., C.A.N.Y., 172 P.2d 318—U. S. 

V. Johnson, C.C.A.Cal., 160 F.2d 789, 
affirmed in part and reversed in part 
on other grounds 58 S.Ct 891, 833 U. 
8. 45, 92 LuBd. 46, motion denied 68 
I S.Ct 788, SSS U.S. 856, 92 LJESd. 1143. 
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d. For Mistake 

In order to avoid a release on the ground of mistake, 
the evidence must be clear and convincing, although In 
some Jurisdictions a preponderance of the evidence Is 
sufficient. 

In order to avoid a release on the ground of 
mistake, the evidence must he clear and convinc- 
ing89 -beyond a reasonable controversy,and a 
bare preponderance of evidence has been held in- 
suflBcient.^^ In some jurisdictions, however, a 
ipreponderance of the evidence is sufEcient.82 xhe 
evidence in various cases has been held to be 
sufficients^ or insufficient^^ to show mistake, such 
as a mi' ke with respect to the nature, extent, 
or permanence of the releasor’s injuries,®^ or suffi¬ 


cient to show that a release was not executed be¬ 
cause of error or mistake.®® 

e. For Fraud 

According to some authorities a preponderance of the 
evidence is sufficient to warrant the avoidance of a re¬ 
lease for fraud, but other authorities require that the 
evidence be clear and convincing. 

While according to some authorities a prepon¬ 
derance of the evidence is sufficient to warrant the 
avoidance of a release on the ground of fraud or 
misrepresentation,®^ according to other authori¬ 
ties a preponderance or bare preponderance of the 
evidence is not sufficient,®^ but the evidence must be 


Evidencs lield insiiffleieiit to show 
la«k of Tuideocstandlng or Icnowl- 
edge 

(1) In general.—^Powers v. Kansas 
City Public Service Co., 66 S.W.2d 
840, 334 Mo. 432>—53 C.J. p 1284 note 
41 [g]. 

(2) Seaman’s release.—Wilson v. 
McCormick S. S. Co., 102 P.2d 412, 
38 Cal.App.2d 726. 

89. U.S.—Great Northern R. Co. v. 
Reid, Wash.. 246 P. 86, 157 C.C.A. 
382. 

53 C.J. p 1284 note 43. 

Other ezprassioiis 

(1) Clear end satisfactory.— 
Southern Cotton Oil Co. v. U. S., C. 
C.A.L.a., 84 P.2d 609. 

(2) Clear, decided, and satisfac¬ 
tory.—Goodyear v. Davis, 247 P. 446, 
121 Kan. 892. 

(3) Clear, unequivocal, and con¬ 
vincing.—Callen v. Pennsylvania R. 
Co., C.C.A.Pa., 162 P.2d 832, affirmed 
68 S.Ct. 296, 332 U.S. 625, 92 L.ECL 
242—'Merwin v. New York, N. H. & 
H. R. Co., C.C.A.N.T., 62 P.2d 803— 
Chicago, etc., R. Co. v. Wilcox, Iowa, 
116 P. 913, 64 C.C.A. 147. 

(4) Not confused, conflicting, or 
uncertain.—Chicago, etc., R. Co. v. 
Wilcox, supra. 

90. Wis.—Schweikert v. John R. Da¬ 
vis Lumber Co., 133 N.W. 136, 147 
Wis. 242. 

91. U.S.—Chicago, eta, R. Co. v. 
Wilcox. Iowa, 116 P. 913, 64 C.C.A. 
147. 

Ark.—Missouri Paa R. Co. v, 
Treece, 64 S.iW.2d 661, 188 Ark. 68, 
certiorari denied 54 S.Ct 630, 292 

U.S. 626. 78 L.Ed. 1481. 

Eule of evldenoe applicable to ao- 
tion to cancel release does not apply 
in action for injuries in which mis¬ 
take is asserted to avoid effect of 
releasq.—Missouri Paa R. Co. v. 
Treece, supra, 

88i U.S.—U. S. ▼. Jordan, <XA,Tenn., 
136 P.2a 803—Montgomery Ward & 


Co. V. Callahan, C.C.A.Kan.. 127 P. 
2d 32—Chicago, M., St. F. & P. R. 
Co. V. Busby, C.C.A.Mont., 41 P.2d 
617. 

Ill.—Sullivan v. Elgin, J. & R R. 
Co.. 73 N.W.2d 632, 331 Ill.App. 
613—Fraser v. Glass, 35 N.B.2d 
953. 311 IlLApp. 336. 

94. U.S.—Southern Cotton Oil Co. v. 

U. S.. C.C.ALa., 84 P.2d 609. 

Ark.—Mmton v. Hall, 234 S.W.2d 

515. 

Iowa.—WIeland v. Cedar Rapids & 
Iowa City Ry. Co., 46 N.W.2d 916. 
Mich.—Kiri V, Zmner, 264 N.W. 391, 
274 Mich. 881—^Powers v. Indiana 
& Michigan Electric Co., 233 N.W. 
424. 252 Mich. 585. 

63 C.J. p 1284 note 43 [b]. 

95. U.S.—Chicago & N. W. Ry. Co, 

V, Curl, C.A.Minn.. 178 P.2d 497— 
Southwest Pump & Machinery Co. 
V. Jones, C.C.AMO., 87 P.2d 879— 
Steele v. Brie R. Co., D.C.N.T.. 64 
P.2d 688, affirmed, C.C.A., 54 P.2d 
690, certiorari denied Erie R. Co. 
V. Steele, 62 S.Ct. 395, 286 U.S. 646, 
76 L.Ed. 937—^Peterson v. A. Guth¬ 
rie & Co., D.C.Wash., 3 P.Supp. 136. 

Cal.—Backus v. Sessions, 110 P.2d 
61, 17 Cal.2d 380—Union Pan. R. 
Co. V. Zimmer, 197 P.2d 363, 37 
CaI.App.2d 624—^Touhy v. Owl 
Drug Co., 44 P.2d 405, 6 Cal.App.2d 
64—Gambrel v. Duensing, 16 P.2d 
284, 127 Cal.App. 593. 

Ill,—Sullivan V. Elgin, J. & R R. 
Co„ 73 N.W.2d 632, 331 IlLApp. 
613—-Praser v. Glass, 35 N.E.2d 
953, 311 RLApp. 336. 

Ind.—Norwood v. Erie R. Co., 53 N. 
E.2d 189, 114 Ind.App. 526—Crane 
Co. V. Newman, 37 N.R2d 732, 111 
Ind.App. 273. 

Minn.—Serr v. Blwabik Concrete Ag¬ 
gregate Co., 278 N.W. 366, 202 
Minn. 185, 117 A.L.R. 1009—Yocum 
v. Chicago, R. I. & P. Ry. Co., 249 
N.W. 672, 189 Minn, 897. 

Neb.—LaRosa v. Union Paa R. Oa, 
5 N.W.2d 891, 142 Neb. 290. 

N.Y.—Landau v. Hertz Drivurself 
Stations, 260 N.Y.S. 561, 237 App. 
Div. 141. 


N.C.—Harrison v. Southern Ry. Co., 
47 S.E.2d 698, 229 N.C. 92. 

Okl.—K. C. Motor Co. v. Miller, 90 
P.2d 433, 185 Okl. 84. 

Wis.—Schmidtke v. Great Atlantic 
& Pacific Tea Co. of America, 294 
N.W. 828. 236 Wis. 283. 

53 C.J. p 1284 note 43 [a], m d). 

To establish xnutiial mistake as to 
extent of injury in execution of a 
release fatal to its validity, it was 
sufficient that plaintiff produce evi¬ 
dence which, read in light most fa¬ 
vorable to him, supported finding 
that at time of release plaintiff was 
suffering from a substantial and se¬ 
vere injury from which, at best, re¬ 
covery was doubtful, and that re¬ 
lease was given in mistaken belief 
on part of plaintiff and defendant, 
honestly but erroneously held, that 
plaintilTs injury was of a minor 
character from which his complete 
and early recovery was certain.— 
Chicago & N. W. Ry. Co. v. Curl, C. 
A.Minn., 178 P.2d 497. 

Seaman’s release 

U.S.—Haddock v. North Atlantic & 
Gulf S. S. Co., D.C.Md.. 81 P.Supp. 
421. 

96L La.—Jackson v. U. S. Fidelity & 
Guaranty Co., App., 199 So. 419. 

Nature and extent of Injuries 
N.Y.—^Yehle v. New York Cent R. 
Co.. 46 N.T.S.2d 5. 267 App.Div. 
301, affirmed 67 N.E.2d 516, 295 N. 
Y. 874. 

97- Ark.—Missouri Paa R. Co. v. 
Treece, 64 S.W.2d 661, 188 Ark. 68. 
certiorari denied 54 S.Ct 630, 292 

U. S. 626, 78 LuBd. 1481. 

58 C.J. p 1286 note 59. 

98. U.S.—Chicago, eta. R. Co. v. 
Wilcox, Iowa, 116 P. 913, 54 G.CJL 
147. 

Ky.—High Splint Coal Co. v. Cox, 
186 S.W.2d 1, 299 Ky. 632—Saylor 

V. Clover Splint Coal Co., 180 S. 

W. 2d 563, 297 Ky. 604—Drane v. 
Louisville Ry. Co., 131 S.W.2d 439, 
279 Ky. 490. 
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clear and convindng^^ to a reasonable certaint^^^ 
and beyond reasonable controversy ;2 and various 
other and similar expressions have been used.^ It 
has been further held that the evidence must estab¬ 
lish the fraud beyond a reasonable doubt,^ and that 
evidence is insufficient which is based on suspicion^ 


or on mere surmise and conjecture.® A mere 
scintilla of evidence is not sufficient*^ 

In various cases the evidence has been held 
to be sufficient to show fraud or misrepresenta¬ 
tion in obtaining a release® or insufficient to show 
fraud or misrepresentation in obtaining a release,® 


99. U.S.—^Tulsa City Lines v. Mains. ‘ 
C.C.A,Okl., 107 F.2d 377—Ford Mo¬ 
tor Co. V. (Pearson, C.C.A.Wasli., 40 
F.2d 858. 

D.C.—^Miller v. Super Seal Container 
Corp., D.C., 62 F.Supp. 578. 

Minn.—^Yocum v. Chicago, R. I. & 
P. Ry. Co., 249 N.W. 672, 189 
Minn. 397. 

Miss.- -Aponaug Mfg. Co. v. Collins. 

4.» So.2d 431, 207 Miss. 460. 

Wash.—Simmons v. Kalin, 116 P.2d 
840, 10 Wash.2d 409—Myers v. 

Weyerhaeuser. 85 P.2d 1091, 197 
Wash. 407. 

W.Va—Corpus jrnris cited lu Carroll 
V. Fetty, 2 S.E.2d 521, 523, 121 W. 
Va. 216, certiorari denied Fetty v. I 
Carroll, 60 S.Ct 85, 308 U.S. 671, 84 
L.Ed. 479- 

63 C.J. p 1284 note 50. 1 

OverwhelmiiLg' weight of evidence 
compared 

Although “overwhelming weight of | 
evidence*’ may be for a party charg¬ 
ing fraud in procuring a release,, 
such evidence still falls short of i 
being clear and convincing evidence, 
since the two terms are not synony-, 
moua—^Aponaug Mfg. Co. v. Collins,! 
42 So.2d 431. 207 Miss. 460. 

1. Minn.—Winter v. Great Northern , 
R. Co.. 136 N.W. 1089, 118 Minn, j 
487. ! 

9. Wis.—Hanley v. Hines. 186 N.W. | 
602, 176 Wis, 252. j 

53 aJ. p 1286 note 62. | 

3. Mich.—Welch v- Citizens Mut. 
Automobile Ins. Co., 280 N.W, 118, 
285 Mich. 82—Story v. Page. 278 
N.W. 384, 280 Mich. 34. 

63 aj. p 1286 note 63. 

Other ezpressioiis 

(1) Clear and satisfactory.—Na¬ 
tional Aid Life Ass*n v, Krow, 107 
P.2d 177, 188 Okl. 163—Provident 
Life & Accident Ins. Co. v. Clark, 52 
P.2d 763, 176 Okl. 282—53 C.J. p 1286 
note 53 [a] (3). 

(2) Clear. uneQulvocal, and con¬ 
vincing. 

U.S.—Merwin v. New York, N. H. & 
H R. Co.. aC,A.N.Y., 62 F.2d 803 
—^Lion Oil Refining Co. v. Albrit¬ 
ton, C.C.A.Ark., 21 F.2d 280. 

Ky.—High Splint Coal Co. v. Cox. 
186 S.W.2d 1. 299 Ky. 532—Saylor 
V. Clover Splint Coal Co., 180 S.W. 
2d 563. 297 Ky. 604—Drane v. Lou- 
isvUle Ry. Co.. 131 S.W.2d 439» 279 
'Sf^.,496. 

CStaf^i*fPBecise» and indubitable 
JEie fOezu^raL 

lidLr^^estern Maryland Dairy Cor¬ 


poration V. Brown. 181 A 468, 169 
Md. 257. I 

Pa.—Vogel V. Taub, 173 A 270. 316; 
Pau 41—^Busby v. Harrisburg Pipe | 
& Pipe Bending Co., 167 A. 313, 312 
■ Pa 394—Ellis V. Willson, Com.Pl.,' 
34 Del.Co. 371—Ellis v. Willson,; 
Trading, etc., Com-Pl., 1 DeI.Co.L-T. | 
' 119. 

53 C.J. p 1286 note 53 [a] (7). 

(2) Indubitable proof is evidence 
that is not only found to be credible, 
but is of such weight and directness 
as to make cut facts alleged beyond 
reasonable doubt—^Doneyho v. Scott- 
dale Connecting R. Co., 199 A 162,, 
330 Pa. 207—Vogel v. Taub, 173 Aj 
' 270, 316 Pa 41. 

4. Pa—^Leonard v. Coleman, 116 A 
I 550, 273 Pa 62—^Horsey v. Ciaroro, 

1 3 PaDist & Co. 657. 

5. Pa—^Rose v. West Philadelphia! 
I R. Co., 12 A. 78, 9 PaCas. 313. i 

6. Mo.—^Lomax v. Southwest Mis- 
I sourl Electric R. Co., 95 S.W. 945, 

I 119 MO.APP. 192. 

7. Ky.—Saylor v. Clover Splint Coal 
! Co., 180 SW.2d 663, 297 Ky. 604. 

. Md —^W’estem Maryland Dairy Cor¬ 
poration V. Brown, 181 A 468, 169 

: Md. 267. I 

1 

18. U.S.—Montgomery Ward & Co. v. 

Callahan. C.C.A.Kan., 127 F.2d 32 
j —Chicago, M., St P. & P. R. Co. 

I V. Busby, aCjAMont, 41 F.2d 617, 
Cal.—Watson v. Poore, 116 P.2d 478, 

1 18 Cal.2d 302—^Raynale v. Yellow 

Cab Co., 300 P., 991, 115 Cal.App. 90 
—Montes v. Peck, 296 P. 624, 112 
Cal.App. 333. 

Colo.'—Yelloway, Inc., v. Garretson, 
3 P.2d 292, 89 Colo.* 375. 

I Ga—Southeastern Greyhound Lines 
V. Fisher, 34 S.E.2d 906, 72 Ga 
App. 717—^Industrial Life & Health 
Ins. Co. V. Simmons, 152 SJBl 263, 
41 GaApp. 196. 

Idaho.—^Estes v. Magee, 109 P.2d 631, 
62 Idaho 82. 

Kan.—^Ertman v. Clemens Coal Co., 
297 P. 431, 132 K&n. 803. 

Ky.—^Toppass v, Perkins' Adm’x, 104 
S.W.2d 423, 268 Ky. 186—Peoples* 
Cent, Transit Lines v. Myers, 102 
S.W.2d 21, 267 Ky. 277—Schlachter 
V. Henderson's Adm'r, 83 S.W.2d 
491. 269 Ky. 769. 

La—^Hindelang v. Collord Motors, 8 
So.2d 600, 200 La 569—^Brandon v. 
Gottlieb, 132 So. 283, 16 LaApp. 
676. 

Mass.—Flavin v, Mnrrlssey, 97 N.B. 
2d 648. 


Mich.—Herbert v. Durgis, 267 N.W. 
809, 276 Mich. 168. 

Mmn.—Ickler v. Hilger, 10 N.W.2d 
277, 215 Minn. 82. 

Miss.—Christmann v. Great North¬ 
ern Ry. Co., 231 N.W. 710, 181 
Minn. 97. 

Neb.—^Kllne v. Department of Public 
Works, 253 N.W. 861, 126 Neb. 587. 
Pa—Tradesmens Nat. Bank & Trust 
Co. V. Lewis, 84 A2d 818, 154 Pa 
Super. 17. 

53 C.J. p 1284 note 50 [d] (5). 

Evidence that plaintiff was physi¬ 
cally and mentally Ul at time of 
signing release, that he had no in¬ 
tention of settling his case, and that 
he understood that the check which 
he received was in payment for time 
lost only, was sufficient evidence on 
I which jury could base finding tbiat 
release was obtained by fraud.— 
Whitmarsh v. Pennsylvania R. Co., 

1 D.aPa, 61 F.Supp. 850. 

9. U.S.—^Ford Motor Co. v. Pearson. 

C.C.AWash., 40 F.2d 868. 

Cal.—Wilson v. Zorb, 69 P.2d 693. 
15 Cal.App.2d 526. 

D.C.—Miller v. Super Seal Contain¬ 
er Corp., D.C., 62 F.Supp. 578. 
Iowa.—^Lillie v. Shrlver, 179 N.W. 
632, 190 Iowa 861. 

Ky.—^EQgh Splint Coal Co. v. Cox, 
186 S.W.2d 1, 299 Ky. 532—Saylor 
V. Clover Splint Coal Co., 180 S.W. 
2d 563, 297 Ky. 604. 

La.—Spears v. St Charles Dairy, 
App., 194 So, 738—Head v. Rex 
Drilling Co., App., 182 So. 380—Sly 
V. New Orleans, T, & M. Ry. Co., 
App., 142 So. 276. 

Mass.—Barletta v. New York, N. H. 
& IL R. Co., 8 N.E.2d 800, 297 
Mass. 275. 

Mich.—Kiri v. Zinner, 264 N.W. 391, 
274 Mich. 331—^Powers v. Indiana 
& Michigan Electric Co., 233 N.W. 
424, 252 Mich. 585. 

Minn.—^Yocum v. Chicago, R, L & P- 
Ry. Co., 249 N.W. 672, 189 Minn. 
397. 

Miss.—Aponaug Mfg. Co. v. Collins. 
42 So.2d 431, 207 Miss. 460—For- 
nea v. Goodyear Yellow Pine Co., 
178 So. 914, 181 Miss. 50. 

Mo.—Culver v. Kurn, 193 S.W,2d 
602, 354 Mo. 1158, 166 AL.B. 644 
—^Powers V. Kansas City Publin 
Service Co., 66 S.W,2d 840, 334 MQ4 
432—^Brennecke v. Ganahl Lumber 
Co., 44 S.W.^d 627, 329 Mo. 341— 
Thompson v. Kansas City, C* d A 
St J. Ry. Co., 27 S.W.2d 68, 224 
Mq.App. 416. 

N.Y.—Senwald Holding Corporgj^pn 


714 




76 C.J.S. 


RELEASE 


% 69 


as, for example, with respect to fraud or mis¬ 
representation that a release was a receipt,^^ fyy 
the releasee’s physician as to the releasor’s condi¬ 
tion and recoveryii and by the releasee’s agent 
as to the physician’s statement regarding the re¬ 
leasor’s^ injuries, 12 or sufficient to show procure¬ 
ment of a release without fraucLiS Where the 
amount paid in settlement is palpably inadequate, 
it requires but slight additional evidence of fraud 
in the procurement of the release to overcome the 
settlement.!^ 

f. For Duress and TJndae Influence 

According to some authorities In order to avoid a 


release on the grounds of duress or undue influence In 
Its procurement, the evidence must be clear and con¬ 
vincing. 

In order to avoid a release on the ground of 
duress or coercion in its procurement, the evi¬ 
dence must be clear and convincingly beyond rea¬ 
sonable controversy;!® but it has also been held 
j that a preponderance of the testimony is required.!^ 
In various cases the evidence has been held to 
be sufficient!® or insufficient!® to show duress or 
coercion in the procurement of a release or suffi¬ 
cient to show that a release was procured with¬ 
out duress or coercion.®® 


V. Rosoff Subway Const Co., 199 
N.R 61, 269 N.T. 211—Gurnee v.' 
Hasbrouck, 196 N.B. 683, 267 N.Y. • 
57—In re Wilson’s WiU, 98 N.T.S. i 
2d 701, 198 Misc. 457. ! 

N.C.—Watkins v. Grier, 30 S.B.2d ■ 
223, 224 N.C. 339. I 

Okl.—^Darby Petroleum Co. v. Bow-' 
ers, 91 P.2d 663, 185 Okl. 285. ! 

Pa.—^Doneyho v. Scottdale Connect- i 
ingr R. Co., 199 A. 162, 330 Pa. 207 I 
—Vogel V. Taub, 173 A. 270, 316 | 
Pa. 41. 

Tex.—Westbrook v. Texas & P. Ry.' 
Co., Civ.App., 203 S.W.2d 279, re-' 
fused no reversible error—^Bond v. t 
Port Worth & R. G. Ry. Co., Civ. 
App., 71 S.W.2d 571, error dis¬ 
missed—^Terrell v. Williams, Civ.! 
App,, 42 S.W.2d 1049. 

Utah.—^Kelley v. Salt Lake Transp. 

Co., 116 P.2d 883, 100 Utah 486. 

Wis.—Jandrt v, Milwaukee Auto Ins. 

Co., 39 N.W.2d 698, 265 Wis. 618. 
53 O.J. p 1284 note 50 [f] (6). 

10. Mo.—Brennecke v. Ganahl Lum¬ 
ber Co., 44 S.W.2d 627, 329 Mo. 
841. 

Tex.—Socony-Vacuum Oil Co. v. 
West, Civ.App., 137 S.W.2d 108, 
error refused. 

53 C.J. p 1284 note 60 [d] (1>, Cf] 

( 1 ). 

Wliere plaintiff. In purchasing tick¬ 
et for ride on tobogiran, was request¬ 
ed to register his name and address 
on a card bearing the word “receipt” 
without calling attention to small 
printed matter on retained portion of 
card which purported to release de¬ 
fendant from liability, and detached 
portion given to plaintiff contained 
only charges for using slide. Jury was 
Justified in concluding that plaintiff 
was intentionally misled and was not 
hound by the release.—^Moore v. Ed- ! 
monds, 46 N.B.2d 190, 816 HLApp. 
4531,, affirmed 52 NJS.2d 216, 384 111. 
535. 

SeaanaiL’s release 

In admiralty, a receipt purporting 
to release steamship cmnpany from 
liability for an ailment contracted by 
seamen in the service of the ship 
affords only prima fade evidence of 
what it purports to declare and may 


stand only until overthrown by coun- j 
terproof from the other party.—Spil- [ 
lers V. South Atlantic S. S. Co. of 
Delaware, D C.Del., 46 P.Supp. 2. } 

11. Ark.—Kansas City Southern Ry. | 
Co, V. Sanford. 31 S.W.2d 963, 182 t 
Ark. 484, certiorari denied 51 S.Ct. 
347. 283 U.S. 825. 75 LEd. 1439. j 

Mo.—^Prince v. Kansas City Southern i 
Ry. Co.. 229 S.W.2d 668, 360 Mo. } 
580. 

53 C.J. p 1284 note 60 [d] (3), [f] (2), 
<3). 

12. Ky.—Peoples* Cent. Transit 

Lines V. Myers, 102 S.W.2d 21, 267 
Ky. 277. 

53 C.J. p 1284 note 50 [d] (4), [f] (4). 

13. D.C.—Clark v. Barlow, 122 P.2d 

337, 74 App.D.C. 328, certiorari de- ' 
nied 62 S.Ct. 1S8, 314 U.S. 675, 86 | 
L.Ed. 540. I 

Ill.—^Nichols V. Foundation Desk Co., 
14 N.E.2d 87, 294 IlLApp. 613—1 
Dudley v. Isaacs, 8 N.S 2d 220, 290 < 
IlLApp. 603. 

La:—^Jackson v. U. S. Fidelity A 
Guaranty Co., App., 199 So. 419. 
Mass.—^Mendelsohn v. Leather Mfg, 
Corp., 93 X.E.Bd 537, 326 Mass. 
226. 

Tex.—^Darling v. Panhandle A Santa 
Fe Ry. Co., CivA^pp., 209 S.W.2d 
660, refused no reversible error— 
McWhorter v. Humphreys, Civ. 
App., 161 S.W.2d 304, error refused. 
Vt.—D*Amato v. DonatonI, 168 A- 
564, 105 Vt. 496. 

Wis.—Peplinsky v. Billings, 252 N. 

W. 342, 213 Wia 661. 

53 C.J. P 1284 note 50 [g]. 

Seaman’s release 

U.S.—^The Francis Parkxnan, D.C.1T. 
T., 80 F.Supp. 22. 

14. Ky.—^Kinslow v. Comb's Adm'r, , 
156 S.W.2d 233, 287 Ky. 797—Top- I 
pass v. Perkins* Adm*x, 104 S.W.2d ' 
423, 268 Ky. 186. 

Inadequacy of consideration as badge 
of fraud see supra § 37. 

Bvldence held sufficient 
Cal.—Weger v. Rocha, 32 F.2d 417, 
138 Cal.App. 109. 

16- W.Va—Carroll v. Fetty, 2 S.E.2d 
621, 121 W.Va. 216, certiorari de- 


I nied Fetty v. Carroll, 60 S.Ct. 85, 

[ 308 U.S. 571, S4 L.Ed. 479. 

Wis.—^Demark v. Milwaukee Electric 

R. . etc., Co., 126 N.W. 13. 142 Wia 
624. 

116- Wis.—^Demark v. Milwaukee 

Electric R., etc., Co., supra 

! 17. Mont.—^Williams v. Thomas, 194 
; P. 500, 58 Mont. 676. 

18. U.S.—^Holmes v. Industrial Cot¬ 
ton Mills Co., D.C.S.C., 64 F.Supp. 
20 . 

Ky.—Coral Ridge Clay Products Co. 
V. Collins, 205 S.W. 958, 181 Ky. 
818. 

Tex.—S. H. Kress A Co. v. Rust, Civ. 
App., 97 SW.2d 997. affirmed 120 

S. W.2d 425, 132 Tex. 89. 

18. Cal.—^Eustace v. Dechter, 128 P. 

I 2d 367, 63 CaJ.App.2d 726. 

*D.C.—Burman v. Lenkln Const. Co., 

I 149 P.2d 827, 80 U.S.App.D.C. 125. 
'Mich.—Kiri v. Zmner, 264 N.W. 391, 
274 Mich. 331. 

N.T.—Taylor v. Russell, 16 N.T.S.2d 
388, 258 App.Div. 305, reargumpnt 
denied 18 N.Y.S.2d 761, 269 App. 
Div. 787. 

Okl.—Darby Petroleum Co. v. Bow¬ 
ers, 91 P.2d 663, 185 Okl. 386. 

S.D—^Erck V. Bachand, 10 N.W.2d 
518, 69 S.D. 330. 

63 C.J. p 1286 note 61 [bj. 

Threat of discharging employee 
Testimony that employer’s agent 
told employee that he would have to 
sign release discharging employer 
from liability for Injuries sustained 
in employment and, if employee did 
not sign it. he would not work, in 
absence of other evidence to show 
, direct coercion or undue influence, 
was not sufficient to show that em- 
, ployee was coerced into signing re- 
I lease.—^Mississippi River Fuel Corp. 
! v. Hamilton, 139 S.W.2d 404, 200 Ark. 
475. 

20. m.—^Lefkowitz v. Enoz Chemical 
Co., 92 N.E.2d 216, 340 IlLApp. 42^ 
—^Lindsey v. Goldblatt Bros., 46 N. 
E.2d 100, 316 HLApp. 443. 

Seaman’s release 

U.S.—^The Francis Paxkman, 'd.C!.N. 
Y., 80 F.Supp. 22- 
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Undue influence. In order to avoid a release on 
the ground of undue influence in its procurement, 
the evidence must be clear and convincing^! be¬ 
yond reasonable controversy.^^ It has been held 
that proof of facts fairly tending to show uncon¬ 
scionable advantage in procuring a release will 
warrant a finding that it is of no efrect^s 

§ 70. -As to Other Matters in Issue 

The weight and sufficiency of evidence on various 
other matters invoiving releases have been determined, 
as, for example, the existence of a fiduciary relationship 
and the restoration or tender of the consideration re¬ 
ceived for the release. 

In addition to the particular matters considered 
supra §§ 68, 69, the weight and sufficiency of evi¬ 
dence offered on other matters in issue involving re¬ 
leases have been adjudged,-^ among them the gen¬ 
eral fairness of a release, intention to induce the 
execution of a release by misrepresentation,^^ reli¬ 


ance by the releasor, in signing the release, on mis- 
representations,27 innocent misrepresentation in¬ 
ducing execution of release,28 knowledge by the 
releasee’s agent of the releasor’s mental incapac¬ 
ity,29 notice to the releasee of the releasor’s men¬ 
tal incapacity,20 knowledge by the releasee^ of in¬ 
surance carrier’s right to be subrogated to rights 
of the releasor,21 negligence of the releasor with 
respect to the release,22 ratification by the re¬ 
leasor of an improperly procured release,22 and the 
existence of a fiduciary or confidential relationship 
between parties.24 

In addition, the weight and sufficiency of the 
evidence have been adjudged with respect to the 
promptness in rescinding a release on discovery of 
fraud in its procurement,25 restoration or tender of 
the consideration,®^ the scope of a release,27 the 
persons released,®2 release of the original wrong¬ 
doer causing personal injury as a release of the 


SI. Wis.—^Demark v. Milwaukee 
mectric R., etc., Co., 126 N.W. 13, 
142 Wis. 624. 

63 aJ. p 1286 note 65. 

ChroM inadequacy of consideration 
with otSier evidence 

Cal.—Weger v. Bocha, 32 P.2d 417, 
138 CalJlpp. lOd. 

2S. Wis.—^Demark v. Milwaukee 
Electric R., etc., Co., 126 N.W. 13, 
142 Wis. 624. 

23. Or.—Nielsen v. Portland Gas, 
etc., Co., 147 P. 654, 76 Or. 605. 

63 cur. p 1287 note 67. 

24. Iowa.—lilllie v. Shriver, 173 N. 
W. 632, 190 Iowa 861. 

Pa.—Kepliart v. Arlington Cemetery 
Co., Com.Pl., 31 Del.Co. 688. 

Tex.—Baylor University v. Brad¬ 
shaw, Civ.App.. 62 S.W.2d 1094, af¬ 
firmed Bradshaw v. Baylor Uni¬ 
versity. 84 S.W.2d 703. 126 Tex. 99. 

63 C.J. P 1287 note 86. 

Parol agreement making effective 
date of release conditional 

Tex.—^Baker v. Baker, Civ.App., 188 
G.W.2d 733—^Baker v. Baker, Civ. 
App., 169 S.W.2d 1016, reversed on 
other grounds 183 S.W.2d 724, 143 
Tex. 191. 

25. Ky.—South Covington, etc., St. 
R. Co. V. Wingate. 175 S.W. 345, 164 
Ky. 260. 

68 C.J. p 1287 note 70. 

Beaman’s release 

U.S.—Montilla v. U. a, D.C.N.T.. 70 
P.Supp. 181. 

Cal.—Wilson v. McCormick S. S. Co., 
102 P.2d 412, 38 Cal.App.2d 726. 

26. Mo.—«tate V. Trimble, 23 S.W. 
2d 162, 324 Mo. 353. 

63 C.J. p 1287 note 72. 

2I7< Minn.—^Yocum v. Chicago, R. I. 
ft P. Ry. Co.. 249 N.W. 672. 189 
Minn. 397. 


Or.—^Allister v. Knaupp, 126 P.2d 317, 
168 Or. 630. 

Wis.—Madison Trust Co. v. Helleck- 
son, 257 N.W. 691, 216 Wis. 443, 96 
A.L.R. 992—Allison v. Wm. Doer- 
flinger Co., 242 N.W. 658, 208 Wis. 
206. 

33 C.J. p 1287 note 73. 

28. Minn.—^Bingham v. Chicago, 
etc., B. Co., 181 N.W. 845. 148 Minn. 
316. 

53 C.J. p 1287 note 74. 

29. Mo.—Smallwood v. St. Louis- 
San Francisco R. Co., 268 S.W. 660, 
217 Mo.App. 208. 

53 C.J. p 1287 note 75. 

30- N.C.—West V. Seaboard Air Line 
R. Co.. 69 S.E. 676, 154 N.C. 24. 

63 C.J. p 1287 note 77. 

31. Cal.—^Bernhard v. Delluaitante, 
43 P.2d 338, 6 Cal.App.2d 685. 

32. Mo.—^Woosley v. Wells, 281 S. 
W. 696. 

53 C.J. p 1287 note 76. 

33. Ark.—Minton v. Hall, 234 S.W. 
2d 615. 

Ill.—^Fraser v. Glass, 85 N.B.2d 953, 
311 IlLApp. 336. 

Mo.—^Nelson v. Kansas City Public 
Service Co., App., 30 B.W.2d 1044. 

53 aj. p 1287 note 78. 

34. Cal.—Wilson v. Zorb, 59 P.2d 
593, 15 CalJLpp.2d 626. 

Ill.—Coppens V. Coppens, 70 N.E.2d 
54. 395 Ill. 326. 

63 C.J. p 1287 note 79. 

35. Ala.—St Louis, etc., R. Co. v. 
McCrory, 66 So. 822, 2 Ala.App. 
SSL 

53 CJ. p 1287 note 80. 

Ga.—Atlanta ft W. P, R Co. v. 
McCord. 189 S.E. 403. 54 Ga.App. 
I 811. 

Ohio.—^Kercher v. Brown, App.. 72 N. 
1 E.2d 588. 
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Bzeoses for failure to restore or ten¬ 
der 

(1) In general—^Kercher v. Brown, 
supra. 

(2) Probable refusal of tender as 
excusing failure to tender.—St 
Louis, etc., R. Co. v. McCrory. 56 So. 
822, 2 Ala.App. 631—63 CJ’. P 1287 
note 81. 

37. Mo.—Shinn v. Eagle-Picher Min. 
ft Smelting Co., aA.Mo.. 172 F.2d 
717—^Rice V. Charles Dreifus Co., 
C.C.A.N.T., 96 P.2d 80. 

Ark.—^Republic Bond & Mortg. Co. v. 
Durrett 118 S.W.2d 866, 196 Ark. 
533. 

Cal.—Montes v. Peck, 296 P. 624, 112 
CaLApp. 333. 

Colo.—W. A. Ellis, Inc., v. Ellis, 168 
P.2d 549, 115 Colo. 12. 

N.T.—Hand v. Goldberger, 60 N.T.S. 
2d 525, motion denied 60 N.Y.S.2d 
922, 187 Mlsc. 19. 

53 C.J. p 1287 note 82. 

38. U.S.—^Royal Route Coal Co. v. 
Burch, C.A.Miss., 182 P.2d 668— 
Essmgton v. Parish, C.C.A.I1L, 164 
P.2d 725—Mulse v. Abbott B.C 
Mass., 60 F.Supp. 561, affirmed, O. 
C.A.. 160 F.2d 590. 

Ark.—^Altman-Rodgers Co. v. Smith, 
46 S.W.2d 4. 185 Ark. 100. 

Cal.—Sunset Scavenger Corp. v. Od- 
dou, 53 P.2d 188, 11 Cal.App.2d 92. 
Ill.—Kerr v. Schrempp, 60 N.E.2d 
636, 325 IlLApp. 614. 

Ind.—Coats v. Strawmeyer, 21 N.E. 

2d 433, 107 Ind.App. 102. 

Mass.—Sluckus v. Fraktman, 77 N. 

E.2d 393, 322 Mass. 379. 

Mo.—^Booker v. Kansas City Gas Co.. 

96 S.W.2d 919, 231 Mo.App. 214. 
Tex.—^Eckel v. First Nat Bank of 
Fbrt Worth, Civ.App., 166 aW.2d 
776, error refused. 
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attending doctor from liaWHty for malpractice,** 
the fact or existence of an agency,** and the au¬ 
thority of an agent to release.** 

§ 71. Trial 

The issue raised by the pleading of a general release 
and reply thereto is sometimes severed from the main 
case in which it arises and is tried separately. 

In an action for damages for personal injuries, 
the issue raised by the pleading of a general re¬ 
lease aftd the reply thereto is sometimes severed 
from the main case and is tried separately by the 

court.^2 

Reception of evidence. A release admitted in 
evidence without objection on the reopening of the 
trial of a case may be asserted as a defense, al¬ 
though it was not proved in the original trial.'*^ 

§ 72. -Questions of Law and Fact 

a. In general 

b. Execution and delivery of release 

c. Consideration 

d. Fraud 

e. Ratification or repudiation 

f. Construction and scope of instrument 


g. Other matters 

h. Taking case from jury 

a. In General 

Disputed questions of fact arising In actions involv¬ 
ing releases are for determination by the triers of the 
facts. 

In accordance with the rules as applied in trials 
generally, questions of law arising in actions in¬ 
volving releases are for determination by the 
court,^^ but it is for the jury to determine, under 
proper instructions from the court, disputed ques¬ 
tions of fact^S On a trial without a jury such 
questions of fact are for the trial court^® Where 
the validity of a release is in issue, the trial judge 
must preliminarily determine whether the evidence 
meets the requisite standard to justify submission 
of the question to the jury;^^ but, if the evidence 
on the question is substantial, the court need not be 
convinced of the truth thereof before submitting 
it to the jury.48 

b. Execuldoii and Delivery of Belease 

The triers of the facts determine whether a release 
has been established, and whether the delivery of, and 
the genuineness of the signature on, a release have been 
proved. 

Whether a release has been established,^^ and 


39. Cal.—^Ash v. Mortensen, 150 P. 
2d 876, 24 Cal.2d 654. 

40. Colo.—Colorado Springs, etc., R. 
Co. V. Huntling, 181 P. 129, 66 Colo. 
515. 

53 C.J. p 1287 note 83. 

41. La.—Coca-Cola Bottling Co. v. 
Williams, App., 14 So.2d 319. 

53 C.J. p 1287 note 84. 

42- N.T.—^Le Francois v. Hobart 
College, 31 N.T.S.2d 200, affirmed 
28 N.T.S.2d 744, 262 App.Div. 802, 
affirmed 39 N.B.2d 271, 287 N.T. 
638. 

Slsoretioxi of court 
Ohio.—^Plynn v. Sharon Steel Corp.f 
50 N.B.2d 319, 142 Ohio St. 145. 

43. N.T.—Chemotti v. State, 88 N.T. 

S.2d 879, 194 Misc. 899. 

Season for rule 

Any technical defects in the proce¬ 
dure is waived by acquiescence of the 
parties.—Chemotti v. State, supra. 

44. , Pa.—^Ziff V. H Darolf & Sons, S3 
A.2d 729, 357 Pa. 326. 

S.C.—^Lucas V. Southern Ry. Co., 153 
S.E. 568, 156 S.C. 529. 

Tex.—Gillette Motor Transport Co. 
V. Whitfield, Civ.App., 186 S.W.2d 
90, refused for want of merit. 

45. U.S.—^Panama Agencies Co. v. 
Franco, C.C.A.Canal Zone, 111 F.2d 
263. 

Ark.—^Perkins Oil Co. of Delaware v. 
Fitzgerald, 121 S.W,2d 877, 197 Ark. 


14—Ayer & Lord Tie Co. v. Bier- 
mann, 65 S.W.2d 26, 188 Ark. 1166. 
Idaho.—^Bennett v. Deaton, 68 P.2d 
895, 57 Idaho 752. 

Md.—^Western Maryland Dairy Corpo¬ 
ration V. Brown, 181 A. 468, 169 Md. 
267. 

N.M.—^Downer v. Southern Union Gas 
Co., 208 P.2d 815, 53 N.M. 354. 

Pa.—Sheppard v. Prank & Seder, 161 
A. 304, 307 Pa. 372—^Haines v. Fitz¬ 
gerald, 165 A. 62, 108 Pa.Super. 290. 
46. Tex.—^Merryman v. Terrell First 
Nat. Bank, Civ,App., 288 S.W. 840. 

Pa.—Garrett v. Moore-McCoi> 
mack Co., 23 A.2d 503, 344 Pa. 69, 
reversed on other grounds 63 S.Ct. 
246, 317 U.S. 239, 87 L.Bd. 239— 
Scanlon v. Pittsburgh Rys, Co., 181 
A. 665, 319 Pa. 477. 

Clear, preoise^ and Indubitable evi¬ 
dence 

Before submitting to jury validity 
of release executed by personal inju* 
ry claimant, trial judge must pre¬ 
liminarily determine that testimony 
offered to invalidate the release was 
clear, precise, and indubitable.— 
Scanlon v. Pittsburgh Rys. Co., su¬ 
pra. 

In determining whether evidence 
was suAoient for jury on question of 
validity of release, evidence must he 
viewed most favorably from releasor 
plaintiff's standpoint, taking her evi¬ 
dence as true and disregarding de¬ 
fendant’s evidence except as it might 
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aid plaintiff's case, and giving plain¬ 
tiff benefit of all reasonable inferenc¬ 
es on all the proof.—Schubert v. St. 
Louis Public Service Co., App., 206 
S.W.2d 708, affirmed 214 S.W.2d 420, 
358 Mo. 303. 

48- Wash.—Myers v. Weyerhaeuser, 
85 P.2d 1091, 197 Wash. 407. 

49. N.T.—Jensen v. Brooklyn & 
Queens Transit Corp., 41 N.T.S.2d 
73, 266 App.Div. 748. 

53 C.J. P 1288 note 93. 

Bvidenoe held to require or warraut 
submlssiou of questiou 

(1) Whether plaintiff had released 
another tort-feasor, and, therefore, 
defendant, from liability.—Green v. 
Hoffarth, 178 N.K 828, 277 Mass. 508. 

(2) Whether plaintiff signed re¬ 
lease.—Oman v. Mlshler, 22 P.2d 132, 
92 Colo. 476. 

Bvidenoe held insulllolent to require 
or warrant submission of ques¬ 
tion 

(1) Whether plaintiff signed for¬ 
mal release.—Doherty v. Shea, 68 N. 
B.2d 707, 320 Mass. 173. 

<2) That parties intended pay¬ 
ments and gifts to operate as release. 
—Crouch V. Cudd, 166 S.E. 186, 168 
S.a 1. 

(3) That plaintiff agreed with 
Iiartner sought to be held liable to 
relecuse him from all partnership lia¬ 
bility in consideration of returning 
the goods trom the partnership store 
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whether the delivery of,50 and the genuineness of 
the signature on,5i a written release.have been 
shown, are questions of fact for the jury. 

c. Consideration 

The questions whether a consideration was given for 
a release and what such consideration was ordinarily 
are for the Jury. 

Whether consideration has been given for a 
release has been held to be a question for the 
jury,52 and not for the trial judge®^ or an appel¬ 
late court ;54 and what the actual consideration 
was, where it is in dispute,®5 whether an agree¬ 
ment to employ the releasor was made as part of 
the consideration for the release,®® and whether 


an injured employee is bound by a release executed 
for a consideration of only one dollar,5^ have like¬ 
wise been held to be questions for the jury or other 
triers of the facts. 

d. Fraud 

Where the evidence warrants, questions of fraud and 
misrepresentations in obtaining a reiease are for the Jury. 

It has been broadly held that all questions of 
fraud and misrepresentation in the obtaining or ex¬ 
ecution of a release are for the jury,-5® and in nu¬ 
merous cases, under conflicting evidence, suih ques¬ 
tions have been held to be questions of fact for the 
jury, 59 including such questions as the making of 
an incorrect representation, relied on by the re¬ 


st a discount and paying: the balance 
due by the store.—Criswell v. Strat¬ 
ton & Terstegge Co., 165 S.W.2d 563, 
292 Ky. 219. 

50. Conn.—^Bdlller v. Perlroth, 110 A. 
535, 95 Conn. 79. 

aiich.—Cleveland v. Rothschild, 94 N. 

W. 184, 132 Mich. 625. 

51- U.S.—^Preston v. Western Union 
TeL Co., D.C.Pa.. 250 P. 480, af¬ 
firmed 254 P. 229, 165 C.C.A. 617, 
certiorari denied 39 S Ct. 182, 248 
U.S. 585, 63 L.Pd. 433. 

Cal.—Castor v. Bernstein, 84 P. 244, 
2 Cal.App. 703. 

52. Pla.—Winter Park Tel. Co. v. 
Strong, 179 So. 289, 130 Pla. 756, 
rehearing denied 182 So. 927. 

Tex.—^Nettles v. First Nat. Bank of 
Temple, Civ.App., 168 S.W.2d 920, 
error refused. 

53 C.J. P 1288 note 97. 

SuAdency of consideratioxL 
Fla.—^Winter Park Tel. Co. v. Strong, 
179 So. 289, 130 Fla. 755, rehearing 
denied 182 So. 927. 

53. Tex.—^Panhandle, etc., R. Co. v. 
Fitts, Civ.App., 188 S.W. 628, re¬ 
versed on other grounds, Com.App., 
222 S.W. 158. 

54. Tex.—Panhandle, etc., R. Co. v. 
Fitts, supra. 

55. Mass.—^Brennan v. Employers* 
Liability Assur. Corp., 100 N.B, 633, 
213 Mass. 365. 

Vt.—Baker v. Ufford, 21 A. 426, 63 
Vt 133. 

56. Tex.—^Tatum v. Orange, etc., R. 
Co., Com.App., 245 S.W. 231. 

57. Aik.—Chicago, etc., R. Co. t. 
Payne, 217 S.W. 810, 141 Ark. 617. 

58. N.D.—Clark v. Northern Pac. R. 
Co., 162 N.W. 406, 36 N.D. 503. 

59. Tr,S.—Graham v. Atchison, T. & 
S. F. Ry. Co., CA.Cal., 176 P.2d 
819—^Irish V. Central Vt. Ry., C. 
C.A.Vt.. 164 P.2d 837—Brown v. 

‘ ^ ^enfisylvemia ' R. Co., C.C.AN.T., 
' fis F.2d 795—^Southwestern Grey- 
^ '^^d Lines v. Buchanan, C.C.A 
^ J?'*2d IT'S, certiorari denied 

^.Ct 41J 3h7 tJ.S. 646. 87 UEd. 


520, rehearing denied 63 S.Ct. 154, i 
317 U.S. 707, 87 L.Ed. 664—Whit-' 
marsh v. Pennsylvania R. Co., D.C. 
Pa., 61 P.Supp. 850. 

Colo.—Huddleston v. Ingersoll Co., 
123 P,2d 1016, 109 Colo. 134. 

D.C.—Klug V. Washington Ry. & 

I Electric Co., 61 P.2d 327, 61 App. 

' D.C. 247. 

Pla.—^Roper v. Florida Public Utili- 
j ties Co, 179 So. 904, 131 Fla 709. 
Idaho.—^Bennett v. Deaton, 68 P.2d 
i 895, 57 Idaho 752. 
i Ill.—^McDaniels v. Terminal R Ass'n 
I of St. Louis, 23 N.R2d 786. 302 lU. 

I App. 332. 

Ky.—^Kinslow v. Combs* Adm'r, 155 
S.W.2d 233, 287 Ky. 797. 

Md.—^Blinder v. Monaghan, 188 A 
31, 171 Md. 77—Western Maryland 
Dairy Corporation v. Brown, 181 A 
468, 169 Md. 257. 

Mass—Shaw v. Victoria Coach Line, 
50 N E.2d 27, 314 Mass. 262. 

Mich.—Hoban v, Ryder, 241 N.W. 

I 241. 257 Mich. 188. 

Miss.—Sheriff v. Rathborne, Hair & 
Ridgway Co.. 42 So.2d 748—Hack- 
ler V. Natchez & S. Ry. Co., 128 So. 
325, 157 Miss. 432. 

Mo.—Poe V. Illinois Cent R. Co.. 73 
S.W.2d 779, 335 Mo. 507-Forsythe 
V. Horspool, App., 49 S.W’.2d 687, 
quashed 65 S.W.2d 923, 334 Mo. 196 
—^Tattershall v. Yellow Cab Co.. 87 
S.W.2d 659, 225 Mo.App. 611, 

Neb.—Tighe v. Interstate Transit 
Lines, 263 N.W. 483, 130 Neb. 5. 
N.J.—^Peter W. Kero, Inc. v. Termi¬ 
nal Const Corp., 78 A2d 814, 6 N. 
J. 361—^Paul V, Flannery, 2$ A2d 
553, 128 N.J.Law 438—Mannion v. 
Hudson & M. R. Co., 17 A2d 546, 
125 N.J.Law 606, affirmed 21 A2d 
786, 127 N.J.Law 230—^Wagenaar v. 
Finkelman, 156 A. 153, 9 N.J.Mlsc. 
961, affirmed 162 A 679, 109 .N.J. 
Law 422—^Evangelista v. Public 
Service Coordinated Transport, 72 
A2d 634. 7 N.J.Super. 164. 

N.M.—Downer v. Southern Union Gas 
Co.. 208 P.2d 815, 58 N.M. 354. 

N.Y.—^Farrington v. Harlem Sav. 
Bank, 19 N.EL2d 667, 280 N.Y. 1— 


Cleary v. Sweeney Realty Corp., 
291 N.Y S. 570, 249 App.Dtv. 661. 
N.C.—Preddy v. Bntt, 194 S.E. 494, 
212 N.C. 719. 

j Ohio —^Plynn v. Sharon Steel Corp, 
50 N.E.2d 319, 142 Ohio St 145. 
Okl.—Kennedy v. Rady, 60 P.2d 716. 
174 Okl. 332. 

Or.—^McDowell v. Humer, 20 P.2d 
396, 142 Or. 611, 88 AL.R. 678. 

S.C.—^Thompson v. Bass, 166 S.E. 346, 
167 S.C. 345. 

Tex.—Texas & Pac. Ry. Co. v. Cassa- 
day, Civ.App., 148 SW.2d 471, er¬ 
ror dismissed, judgment correct 
Utah.—^Brown v. Union Pac. R Co., 

I 290 P. 769, 76 Utah 475. 

'Wash—Cameron v. Benefit Ass*n of 
Railway Employees, 107 P.2d 1096, 

; 6 Wash.2d 440—Hopkins v. Lotus 

! CafS, 297 P. 178, 161 Wash. 493. 

I 63 C J. p 1288 note 6. 

, Cizcnmstances snrzonnaiiig ftaud or 
representations 

(1) Whether release was induced 
by fraud was for Jury, where motor¬ 
ist was suffering from near-fatal in¬ 
juries, including concussion of brain, 
had intense pain, and was being giv- 
, en large amount of drugs.—Engle v. 
j Ungles, 273 N.W. 879, 223 Iowa 780. 

(2) Whether release of claim for 
'damages was obtained by false rep¬ 
resentations while plaint ff was men- 

, tally incapable of understanding its 
'purport and under defendant’s dom¬ 
ination.—Tappan v. Knox, 162 A 7, 
115 Conn. 508. 

I (3) Whether company's cjalm ad¬ 
juster deceived elderly injured pas- 
I senger, who was hard of hearing and 
I ignorant of own condition and signed 
release, although without her glass¬ 
ies, into believing that release was 
I merely authorization for her to go 
to her own doctor with advancement 
of money for X-rays rather than set¬ 
tlement of her entire claiiyit—Schu¬ 
bert V. St. Louis Public Service Co., 
214 S.W.2d 420, 358 Mo. 303. 

affisrepresentatlon. of zaleaBe as be- 
iiig receipt 

U.S.—^Brown v. Pennsylvania R. Co., 
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leaser, in the interest of the releasee,®® the truth Whether the evidence of fraud offered is true is 
or falsity of representations made to the releasor,®^ for the jury,70 as is the weight of such evidence 
whether the words and conduct of the releasee or hut whether the evidence meets the required stand- 

his agents were reasonably calculated to deceive,®2 ard to justify the submission of the question to the 

reliance by the releasor, in executing the release, jury is a question of law for the court ;72 and it 

on a representation proved to be false®® or mistak- has been held that whether there is any evidence 

en,®^ and possession by the releasor, at the time which would warrant a finding of fraud is for the 

of the delivery of the release, of reason to sus- courL^® In determining whether the evidence is 

pect that he had been defrauded.®® In order to sufficient for the jury on the question of the re¬ 

warrant submission to the jury of a question as to leasor's belief in, and reliance on, misrepresenta- 
fraud or misrepresentation in the procurement or tions, only the evidence favorable to the releasor 
execution of a release, the evidence has been re- and the favorable inferences reasonably to be drawn 

quired to be clear and convincing,®® clear, direct, therefrom are to be considered.74 Evidence of 

and satisfactory,®^ or clear, precise, and indubita- gross inadequacy of consideration alone has been 

ble;®® otherwise the question should be withdrawn held sufficient to carry the issue of fraud to the 

from the jury.®® jury,7® as has evidence of mere inadequacy of the 


CJ.C.A.N.Y., 158 P.2d 796—^Panama 
Agrencies Co. v. Franco, C.C.A.GaQal 
Zone, 111 P.2d 263. 

Mass.—Shaw v. Victoria Coach Line, 
50 N.R2d 27, 314 Mass. 262. 

Mo.—Poe V. Illinois Cent. R. Co.. 73 
S.W.2d 779, 335 Mo. 607. 

53 OJ. p 1288 note 6 [b] (4). 
SepresantatioiLS as to oondltLoii ot 
Injured releasor 

(1) Whether release was obtained 
by misrepresentations of releasee's 
physician or other agents as to re¬ 
leasor's injuries or condition. 

Mo.—^Prince v. Kansas City Southern 
Ry. Co., 229 S.W.2d 568, 360 Mo. 
580. 

Neb.—Baumann v. Hutchinson, 245 N. 

W. 696, 124 Neb. 188. 

Tex.—^Fort Worth & R. G. Ry. Co. v. 
Pickens, Civ.App., 163 S.W.2d 262, 
reversed on other grounds 162 S. 
W.2d 691, 189 Tex. 181—Texas & 
Pac. Ry. Co. v. Cassaday, CivA.pp., 
148 S.W.2d 471, error dismissed. 
Judgment correct. 

Wash.—Simmons v. Kalin, 116 P.2d 
840, 10 Wash.2d 409. 

53 C.J. p 1288 note 6 [b] (3). 

(2) Whether defendant's agent, be¬ 
fore plaintiff executed release, told 
plaintiff that defendant's examining 
physician had stated that there was 
nothing wrong with plaintiff.—Pelch- 
Un V. Kiel, MoA.pp., 160 S.W.2d 463. 

(3) Whether physician in treating 
releasor and in advising him concern¬ 
ing his injuries and the execution of 
a release was acting under the con¬ 
trol and direction of releasee.—^Fort 
Worth & R. G. Ry. Co, v. Pickens, 
Civ.App., 163 S.W.2d 252, reversed on 
other grounds 162 B.W.2d 691, 139 
Tex. 181. 

(4) Whether untrue statements re¬ 
lied on by the releasor were made 
by a physician after his employment 
by the releasee.—^Pattison v. Seattle, 
eta, R. Co., 104 P. 825, 65 Wash. 625. 

60ii Wash.—^Pattison ▼. Seattle, eta, 
R. Co., supra. ' * • ' 


61. Idaho.—^Bennett v. Deaton, 66 P. 
2d 895, 57 Idaho 752. 

Minn.—^Wiebke v. Krickson, 248 N.W. 
702, 189 Minn. 102. 

Neb.—^Baumann v. Hutchinson, 245 
N.W. 596, 124 Neb. 188. 

62. Mo.—Schubert v. St. Louis Pub¬ 
lic Service Co.. App., 206 S.W-2d 
708, affirmed 214 S.W.2d 420, 358 
Mo. 303. 

63. Mass.—Shaw v, Victoria Coach 
Line. 50 N.E.2d 27. 314 Mass. 262. 

Mo.—Schubert v. St Louis Public 
Service Co., App.. 206 S.W.2d 708, 
affirmed 214 S.W.2d 420. 358 Mo. 
303—-Poe V. Illinois Cent. R. Co., 
73 S.W.2d 779, 336 Mo. 607. 

Wash.—Simmons v. Kalin, 116 P.2d 
840, 10 Wash.2d 409. 

53 C.J. p 1291 note 53. 

64. Ark.—Standard Oil Co. v. Gill, 
297 S.W. 1020, 174 Ark. 1180. 

Wash,—^Pattison v. Seattle, eta, R. 
Co., 104 P. 825, 55 Wash. 625. 

65. Conn.—^Miller v. Pe:|^roth, 110 
A. 535, 95 Conn. 79. 

66. Wash.—^Myers v. Weyerhaeuser, 
85 P.2d 1091, 197 Wash. 407—Cortez 
V. Spokane International R. Co., 
191 P. 820, 112 Wash. 289. 

67. Md,—^Hammond v. New York, 
etc., R. Co., 97 A. 1011, 128 Md. 
442. 

66. Pa.—Gordon v. Great Atlantic, 
eta. Tea Co., 90 A. 78. 243 Pa. 330. 

53 C.J. p 1289 note 9. 

69. X7.S.—Chesapeake & O. Ry. Co. 
V. Chaffin, C.A.W.Va, 184 F.2d 948, 
certiorari denied Chaffin v. Chesa¬ 
peake & O. Ry. Co., 71 S.Ct 494, 
340 U.S. 935, 95 UBd. 676—Mer- 
win V. New York, N. H. & H. R. 
Co.,- CCJLN.Y., 62 F.2d 803. 

Pa—Cook v. Johnson, l76 A.‘776, 116 
PaSuper. 406. 

Wash.—Hetrick v. Yellow Cab C6., 8 
P.2d 9^2, 167 Wash. 136. 

53 C.J. P 1289 notes 7-9. 

Withdrawal'from jury generally see 
infra subdivision h of this section. 


7a TJ.S.—^Brown v. Pennsylvania R. 
Co., C.CJLN.Y., 158 F.2d 795— 
Southwestern Greyhound Lines v. 
Buchanan, C.CA..Tex., 126 F.2d 179. 
cerUorarl denied 63 act. 41, 317 

U. S. 646, 87 L.Ed. 520. rehearing 
denied 63 S.Ct 154, 317 U.S. 707, 
87 L.Ed. 564—^Whitmarsh v. Penn¬ 
sylvania R. Co., D.C.Pa, 61 F.Supp. 
850. 

Mo.—^Poe V. Illinois Cent R. Co., 73 
S.W.2d 779. 335 Mo. 507—Kelso v. 
St Louis San Francisco Ry. Co., 39 
S.W.2d 456, 138 Mo.App. 11. 

53 C.J. p 1289 note 11. 

7L TJ.S.—^Southwestern Greyhound 

Lines V. Buchanan, CC.ATex., 126 
F.2d 179, certiorari denied 63 S.Ct. 
41, 317 U.S. 646, 87 L.Ed. 620, re¬ 
hearing denied 63 S.Ct. 154, 317 U. 
S. 707, 87 L.Ed, 664. 

Ala—Cooper v. Agee, 132 So. 173, 222 
Ala 334. 

Mass.—^Bliss v. New York Cent, eta, 

R. Co., 86 N.B. 65, 160 Mass. 447, 
39 Am.S.R. 504. 

Mo.—^Poe V. Illinois Cent. R. Co., 73 

S. W.2d 779, 335 Mo. 607. 

Or.—^Allister v. Knaupp, 126 P,2d 317, 
168 Or. 630. 

72. Mo.—Conklin v. Missouri Pac. R. 
Co., 56 S W.2d 306, 331 Mo. 734. 

Pa—Cook V. Johnson, 176 Al. 776, 116 
PaSuper. 406. 

53 C.J. P 1289 note 13. 

73. Mass.—Costello v. Hayes, 144 N. 
E. 368, 249 Mass. 349. 

74. Mo.—Prince v, Kansas City 
Southern Ry. Ca, 229 S.W.2d 568, 
360 Mo. 580. 

Testimony must be oonsidered 
.jLOSt favorably for plaintiff in decid¬ 
ing whether issue of fraud in procur¬ 
ing her signacture to release of claim 
for damages should be submitted 
to jury.—^Thompson v, Bass, 166 S.B. 
346,'467 S.C. 346. 

75. Ark.—Missouri Paa Trans^p. Ca 

V. Robinson, 86 S.W.2d 913, 191 
Ark. 428. 

68 ax p 1289 note 16. 
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-:onsideration taken in connection with other cir¬ 
cumstances.'^® 

Particular cases in which evidence has been held 
sufificient*^^ or insufficient'^® to warrant submis¬ 
sion to the jury of questions of fraud or misrep¬ 
resentation in the procurement or execution of a 
release will be found in the notes. 

e. Ratiffcation. or Kepudiatioii 

Whether releasor has ratified a release Improperly 
procured is a question of fact for the Jury. 

The questions as to whether a releasor has rati¬ 
fied an improperly procured or voidable release, 
and as to what is a reasonable time within which 


to ratify,®® have been held to be for the jury. Like¬ 
wise, the questions as to whether there was a valid 
rescission of the release®! and an offer of resti¬ 
tution made,®® and what is a reasonable time with¬ 
in which to repudiate, renounce, or disaffirm a re¬ 
lease,®® and whether a releasor’s offer to rescind 
the release®^ or his tender of the consideration 
received®® was made with reasonable promptness, 
have been so held. 

f. Construction and Scope of Instrument 

The construction of an unambiguous release Is a 
question of law for the court, but the contents of the in¬ 
strument, on conflicting evidence, is for the Jury to deter¬ 
mine. 


76. Ark.—Missouri JPac. Transp. Co. 
V. Bobinson, supra^ 

Inadequacy of consideration as badge 
of fraud see supra % 27. 

77. XJ.S.—Johnston v. Hawkinson, C, 
C.A.MO., 119 F.2d 110, certiorari 
denied Hawkinson v. Johnston, 62 
S.Ct. 76. 814 U.S. 639, 86 L.Ed. 
613—S. A. Lynch Enterprise Fi¬ 
nance Corporation v. Dulion, C.C.A. 
Ga., 45 F.2d 6. 

AJa.—Cooper v. Agee, 132 So. 173, 222 
Ala. 334. 

Ark.—^Postal Telegraph-Cable Co. v. 

White, 66 S.W.2d 642. 188 Ark. 361, 
Cal.—^Muir v. Cheney Bros., 148 P.2d 
138, 64 Cal.App.2d 65. 

Colo.—^Huddleston v. Ingersoll Co., 
123 P.2d 1016. 109 Colo. 134. 

Mo.—^Macklin v. Fogel Const. Co., 
81 S.W.2d 14. 326 Mo. 38—Stewart 
v. SteinofC, App., 119 S.W.2d 76— 
Atchison V. Missouri Pac. R. Co., 
App., 46 S.W’.2d 230, certiorari 
quashed State ex rel. Missouri Pac. 
R. Co. V. Trimble, 69 S.W.2d 622, 
332 Mo. 962—^Tattershall v. Yellow 
Cab Co.. 37 S.W.2d 659, 225 Mo.App. 
611—^Nelson v. Kansas City Public 
Service Co., App., 30 S.W.2d 1044. 
N.J.—‘Peter W. Kero, Inc. v. Termi¬ 
nal Const. Corp., 78 A.2d 814, 6 
361—^Mannion v. Hudson & M. 
R. Co., 17 A.2d 646, 125 N.J.Law 
606, affirmed 21 A.2d 735, 127 NJT. 
Law 230. 

N.Y.—^Farrington v. Harlem Sav. 

Bank, 19 N.E.2d 667, 280 N.Y. 1. 
Or.—^Peluck v. Pacific Machine & 
Blacksmith Co.. 293 P. 417, 134 Or. 
171. 

Pa.—^Haines v. Fitzgerald. 165 A. 52, 
108 Pa-Super. 290. 

S.C.—Gomillion v. Forsythe, 62 S.B. 

2d 297, 218 S.O. 211. 

Tex.—Wegener v. Erdman, CivA.pp., 
154 S.W.2d 969—Rincon v. Berg 
Co., Civ.App., 60 S.W.2d 811, error 
diaonissed. 

Wash.—Myers v. Weyerhaeuser, 85 
P.2d 1091, 197 Wash. 407. 

58 C.J. p 1289 note 16. 

Oonjuiuitive delegation 
Although fraujd and undue influ¬ 


ence in procuring release for person¬ 
al injuries were stated in conjunc¬ 
tive, proof of fraud was held suffi¬ 
cient to require submission of such 
issue, notwithstanding evidence was 
insufficient to establish undue influ¬ 
ence.—Cooper V. Agee, 132 So. 173, 
222 Ala. 334. 

Substantial, although slight, evidence 
iMo.—^Atchison v. Missouri Pac. R. 

* Co., App., 46 S.W.2d 230, certiorari 
quashed State ex rel. Missouri Pac. 

R. Co. V. Trimble, 69 S.W.2d 622, 
882 Mo. 962. 

78- U.S.—Chesapeake & O. By. Co. 
v. Chaffin. C.A.W.Va., 184 F.2d 948, 
certiorari denied Chaffin v. Ches¬ 
apeake & O. Ry. Co., 71 S.Ct 494, 
340 U.S. 935, 96 L.Bd. 676—Merwin 
V. New York, N. H. & H. R. Co., 
C.C.AJN.Y., 62 F.2d 803. 

Ark.—^Toland v. Uvalde Const. Oo., 
127 SW.2d 814, 198 Ark. 172. 

Cal.—Sund v. Paul, 62 P.2d 803, 17 
Cal.App.2d 682. 

Iowa.—Mosher v. Snyder, 276 N.W. 
582, 224 Iowa 896. 

Kan.—Smith v. Webb, 46 P.2d 618, 
142 Kan. 230. 

Ky.—^Louisville & N. R. Co. v. Tur¬ 
ner, 162 S,W.2d 219, 290 Ky. 602 
—Kentucky Utilities Co. v. Wig¬ 
gins, 72 S.W.2d 12. 264 Ky. 629. 
Mo.—^Rowe V, Glencoe Lime & Ce¬ 
ment Co„ 74 S.W.2d 669—Conklin 
V. Missouri Pac. R. Co., 55 S.W.2d 
306. 331 Mo. 734—Alford v. Wa¬ 
bash Ry. Oo., 73 S.W.2d 277, 229 
Mo.App. 102—Davis v. Howell 
App.. 62 S.W.2d 423—Mueller v. 
Shell Pipe Line Corporation, App., 
38 S.W,2d 297. 

Okl.—Harrison v. Omar Refining Co., 
121 P,2d 993, 190 Okl. 181—Bea¬ 
trice Creamery Co. v. Goldman, 
52 P.2d 1033, 175 Okl. 300. 

Pa.—Cook v. Johnson, 176 A. 776, 
116 Pa.Super. 406. 

S.C.—^Lucas V. Southern Ry. Co., 153 

S. E. 568, 156 aC. 529. , 

Tex.—^Terrell v. Williams, CivA.pp.„ 

42 S.W.2d 1049—Goodson v. Texas 
& P. Ry. Co., ClvA^pp., 84 S.W.2d 
848, error dismissed. 
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Wash.—^Hetrick v. Yellow Cab Co., 8 
P.2d 992, 167 Wash. 135. 

53 C.J. p 1289 note 17. 

79. U.S.—Irish V. Central Vt. Ry., 
aC.A.Vt.. 164 F.2d 837. 

N.C.—^Hairston v. Atlantic Grey¬ 
hound Corp., 18 S.E.2d 166, 220 N. 
C. 642—^Puckett v. Dyer, 167 S.E. 
43, 203 N.C. 684. 

53 C.J. p 1289 note 19. 

Knowledge of material facts 
amounting to mtiflcation.—Union 
iPac. R. Co. V. Zimmer, 197 P.2d 363, 
87 Cal.App.2d 524. 

Conflicting evidence 
Where uncontradicted evidence 
showed that employer and employee 
were settling for hand injury only, 
and evidence was conflicting as to 
whether employee, after signing re¬ 
lease for all causes of action, deliv¬ 
ered it, fact that thereafter employee 
accepted money for time lost was 
held not to raise Jury issue as to 
ratification of release.—^Pevesdorf v. 
Union Electric Light & Power Co., 
64 S.W.2d 939, 833 Mo. 1156. 

Weight of evidence bearing on rat¬ 
ification is for jury.—Whitmarsh v. 
Pennsylvania R Co., D.C.Pa., 61 F. 
Supp. 860. 

80. Cal.—^Union Pac. R. Oo. v. Zim¬ 
mer, 197 P.2d 863, 87 Oal.App.2d 
524. 

Mo,—^Hannah y. Butts, 14 S.W.2d 31, 
222 Mo.App. 1098. 

81. U.S.—Graham v. Atchison, T. 
& S. F. Ry. Co., C.A.Cal., 176 F 
2d 819. 

82. U.S.—Graham v. Atchison, T, &. 
S. F. Ry. Co., supra. 

83. Tex.—^Fort Worth ds R. G. Ry. 
Co. V. {Pickens, CIv.App., 163 S.W. 
2d 252, reversed on other grounds 
162 S.W.2d 691, 139 Tex. 181. 

53 O.J. p 1290 note 21. 

>84. Ga.—^Houser v. Savannah Elec¬ 
tric Co., 72 SJS. 276, 9 GaAipp. 
766. 

85. Mo.—Stewart v. Steinolt App. 

118 S.W.2d 76. 

53 C.J. p 1290 note 28. 
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As a general rule, the contents of a written in¬ 
strument alleged to constitute a release is, on con¬ 
flicting evidence, a question of fact for the jury to 
determine,^® but the meaning, construction, and 
legal effect thereof are questions for determination 
by the court, where there is no ambiguity in the 
instrument,88 or where the evidence in connection 
with the release is undisputed.^® Thus, the con¬ 
struction of an instrument as being or not being a 
release has been held to be for the court.®® So, 
whether an instrument is a release or a covenant 
not to sue has been so held,®i although other au¬ 
thority is to the effect that such question is prop¬ 
erly submitted to the jury.®® The construction of 
a written release as operating to discharge particu¬ 
lar claims has likewise been held for the court.®® 
Scope of release. The scope of a release, and 
the intention of the parties that the release shall 
cover particular claims, are for the jury or other 
triers of the facts ;®^ but, where the facts are 


undisputed, the scope has been held to be for the 
court®5 Thus, whether a party is a joint tort¬ 
feasor with a releasee, so as to be released by the 
release of the latter, has been held to be for the 
jury,®® unless the terms of the agreement leave 
no room for doubt,®7 although other authority is 
to the effect that the question is for the court®^ 
The acceptance of the consideration by the releasor 
in full satisfaction of his claims,®® and the inten¬ 
tion of the releasor with respect to one of coobli¬ 
gors, on releasing the other,^ have been held to 
be questions of fact for the jury; but -whether one 
who covenants not to sue intends to release the 
covenantee is not for the jury, where the written 
agreement is not ambiguous.® 

g. Other Matters 

Various questions arising In connection with releases 
Involved In actions have been held to be for the Jury on 
conflicting evidence. 

In addition to the particular matters already dis- 


86. S.C.—^Lucas v. Southern Ry. Co., 
153 S.K 568, 156 S.C. 529. 

87. Ind.—^Leviston v. Junction R. 
Co., 7 Ind. 597. 

Md.—^Lanasa v. Beggs, 161 A. 21, 
159 Md. 311. 

Mass.—Shaw v. Victoria Coach Line, 
60 K-RSd 27, 814 Mass. 262. 

S.C.—^Lucas V, Southern Ry. Co., 163 
S.E. 568, 156 S.C. 529. 

Tex,—^Beitel v. Beitel, Civ.App., 109 
S.W.2d 345, error dismissed. 

88* Ark.—^Daugherty v. Merrifield, 
80 S.W.2d 72, 190 Ark. 637. 

Tex.—Beitel v. Beitel, Civ.App.. 109 
S.W.2d 345, error dismissed. 
Belease held snffidently oertatn to 
be capable of Interpretation by court. 
—Clark V. Herbert. 27 P.2d 838. 167 
Okl. 74. 

89. N.T.—Gavin v. Malherbe, 261 N. 
Y.S. 373, 146 Misc. 51, affirmed 266 
N.Y.S. 897, 240 App.Dlv. 779, af¬ 
firmed 191 H.E. 486, 264 N.Y. 403. 

53'C.J. p 1290 notes 29, 30. 

90. Tex.—Gillette Motor Transport 
Co. V. Whitfield, Civ.App., 186 S.W. 
2d 90, refused for want of merit. 

53 C.J. p 1290 note 25. 

XTaainblgiioiis language 
Pa.— Zitt V. BL DaroU & Sons, 53 A. 
2d 729, 857 Pa. 326. 

91. ni. —Scharfenstein v. Forest 
City Knitting Co., 263 IlLApp. 190. 

98. Minn.—^Edblad v, Brower, 227 N. 

W. 493, 178 Minn. 465. 

HI.—See Baxter v. Rothschild, 204 
niApp. 346. ' 

93. Ark.—Pine Bluff, etc., R. Co. v. 
Leatherwood, 175 S.W. 1186, 117 
Ark. 624. 

N.Y.—^Barnes v. American CStizia Dev. 
Co., 115 N.Y.S. 703, 181 AppJDlv. 
40. 


94. Ark.—^Missouri Pac. R. Co. v. 
Treece. 64 S.W.2d 661, 188 Ark. 
68, certiorari denied 64 S.Ct. 630, 
292 U.S. 626. 78 L.Ed. 1481. 

Cal.—Coats v. General Motors Cor¬ 
poration, 39 P.2d 838, 3 Cal.App.2d 
340. 

D.C.—McKenna v. Austin. 134 P.2d 
659, 77 U.SJlppJD.C. 228, 148 A. 
L.R. 1253. 

Mass.—^MacDonald v. MacDonald, 197 
N.B. 3, 291 Mass. 299. 

Mich.—Gayden v. Arabais, 291 H.W. 
42, 292 Mich. 651. 

Mo.—^Kopp V. Traders Gate City Xat. 

Bank, 210 S.W.2d 49, 357 Mo. 659. 
N.Y.—^Tams-Wltmark Music Library 
V. New Opera Co., 71 N.Y.S.2d 136, 
272 App.Div. 342, reargument de¬ 
nied 73 N.Y.S.2d 637, 272 App.Div. 
997, affirmed 81 N.H.2d 70, 298 
N.Y. 163, motion denied 81 N.E.2d 
852. 298 N.Y. 616—L B. Miller Con¬ 
tracting Corp. V. B. Turecarao Con¬ 
tracting Co., 61 N.Y.S.2d 646, 270 
App.Div. 915, affirmed 78 N.E.2d 
267, 296 N.Y. 960. 

53 C.J. p 1290 note 32. 

Belease of luilaiowii causes 
Whether a party, even a seaman, 
may have foregone recovery for un¬ 
known, as well as kno-wn, causes of 
action by executing release from 
every cause of action which he had 
or might thereafter have against 
party released, is “question of fact," 
not a “question of law."—^Hume v. 
American-West African Line, D.C.N. 
Y., 86 F.Supp. 880, reversed on oth¬ 
er grounds, C.C.A., Hume v. Moore- 
McCormack Lines, 121 F.2d 336, cer¬ 
tiorari denied Moore-McCormack 
Lines V. Hume, 62 S.Ct. 188, 314 U.S. 
684, 86 LuEd. 547. 

Xu aa equity proceeding, whether 
a general release -was intended to 
cover a specific claim may be In- 
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qulred Into as a question of fact, 
but court cannot do so under a mo¬ 
tion to dismiss the action.—^Butcher 
V. United Elec. Coal Co., CA.IU., 
174 P.2d 1003. 

95. Utah.—^Anderson v. Oregon 
Short Line R. Co., 165 P. 446, 47 
Utah 614. 

ZSvidenca held Insufficient 
To raise Jury question.—^Howell v. 
Louisville & N. R. Co., 65 S.W.2d 748, 
251 Ky. 662. 

96. Colo.—Wilson V. Anderson, 167 
P.2d 690, 113 Colo. 396. 

D.C.—McKenna v. Austin, 134 F.2d 
669, 77 U.SJ\.pp.D.a 228, 148 A.L.R. 
1258. 

Pna.—Sands v. Wilson, 191 So. 21, 
140 Fla. 18. 

Pa.—Anstine v. Pennsylvania R. Co., 
Com.Pl., 56 Dauph.Co. 221, affirmed 
48 A2d 109i 352 Pa. 647, 160 A.L.R. 
981—^Manganlello v. Lewis, Com. 
PI., 31 Luz.Leg.Reg. 205. 

53 C.J. p 1290 note 34. 

Whether covenant not to sue, un¬ 
der the facts, was a settlement 
against tort-feasor so as to prevent 
subsequent action against another 
was question of fact for jury.—Mis¬ 
souri Pac. R. Co. V, Burks, 133 S.W. 
2d 9, 199 Ark. 189. 

97. D.C.—^McKenna v. Austin, 134 F. 
2d 669, 77 U.S.APP.D.C. 228, 148 
A.L.R. 1253. 

98. U.S.—Kirkland v. Enslgn-Blck- 
ford Co., D.O.Conn., 267 F. 472. 

99. Tex.—^Pearce v. Hallum, Civ. 
App., 30 S.W.2d 399, error refused. 

53 C.J. p 1290 note 36. 

1, Tenn.—^Richardson v. McLemore, 
5 Baxt. 586. 

8. Mo.—Hawkins v. Missouri Pae. 
R Co., 170 S.W. 459, 182 McJkpp. 
828. 
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cussed, various other questions have been held to 
be for the jury or other triers of the facts, where 
the evidence was conflicting, among them the gen¬ 
eral validity and fairness in the procurement of a 
release;® the circumstances surrounding the mak¬ 
ing of the release;^ the credibility of witnesses 
testifying as to the manner of procuring a release;® 


the procurement of a release by duress or coercion,® 
by mistake of the releasor,^ or by mutual mistake,® 
or by undue advantage or overreaching® or influ¬ 
ence and the mental competency or capacity 
of the releasor at the time of the execution of the 
release,and his understanding or knowledge of 
the provisions of the release or of the nature of 


3. U.S.—German v. Carnegie-Illinois 
Steel Corp, C.A.Pa., 169 F.2d 716 
— ^Klng V. Waterman, D.C.N.Y., 61 
P.Supp. 969. 

Ark.—^Harmon v. Harrison, 147 S.W. 

2d 739. 201 Ark 988. 
m.—^Moore v. Edmonds. 62 N.E.2d 
216, 384 Ill. 535. 

Iowa.—Noble v. United Ben. Life 
Ins. Co., 297 N.W. 881, 230 Iowa 
471. 

Md.—Western Maryland Dairy Cor¬ 
poration V. Brown, 181 A. 468, 169 
Md. 257. 

N.J.—Steinert v. Pennsylvania TL 
Co., 163 A. 533. 107 N.J.Law 505. 
Pa.—Scanlon v. Pittsburgh Rys. Co., 
181 A. 565, 319 Pa. 477. 

Va.—Stall ard v. Atlantic Greyhound 
Lines. 192 S.E. 800, 169 Va. 223. 
Wash.—Cameron v. Benefit Ass’n of 
Railway Employees, 107 P.2d 1096, 
6 Wash.2d 440. 

53 ax p 1290 note 41. 

Svidenoe held to warrant sabxnis- 
slon of (inestloiL to Jury 

U.S.—^Ricche V. Pennsylvania R. Co., 
D.CPa., 9 F.R.D. 44. 

Ill.—^Davis V. Commercial Fuel & 
Service Co., 47 K.K2d 506, 318 IlL 
App. 225. 

Okl.—Neversweat Min. Co. v. Ram¬ 
sey, 202 P- 787, 84 Okl. 128. 
Bepreseutation by attorney 
Question whether workmsm, ac¬ 
companied by attorney not employed 
by him but who volunteered his 
services, was represented in settle¬ 
ment of claim against employer for 
injuries by attorney employed for 
that purpose was held for jury.— 
Ayer & Lord Tie Co. v. Biermann, 
65 S.W.2d 26, 188 Ark. 1166. 

4. Conn.—Schneider v. Raymond, 
136 A. 874, 106 Conn. 72. 

Whether release was obtained nnder 
improper oixoiimstaaoes 
Pla.—Winter Park Tel. Co. v. Strong, 
179 So. 289, 130 Fla. 755, rehearing 
denied 182 So. 927. 

5. Ark.—Ayer db lK>rd Tie Co. v. 
Eiermann. 65 S.W.2d 26, 188 Ark. 
1166. 

Mo.—Schubert v. St. Louis Public 
Service Co., 214 S.W.2d 420, 358 
Mo. 302. 

53 C.X p 1290 note 43. 

6. U-S<^-<xerman v. Camegie-Illlnois 
Steel Corp., CJLPa., 169 F.2d 716— 
German v, Camegie-Illlnois Steel 

D.C.Pa., 75 F.Supp. 361, af- 
fKtiaed; CXLA^ 169 F.2d 718. 

Axk.—Perkins Oil Co. of Delaii^are 
f 


V. Fitzgerald, 121 S.W.2d 877, 197 
Ark. 14. 

Colo.—^Huddleston v. Ingersoll Co., 
123 P.2d 1016, 109 Colo. 134. 

Minn.—^Wise v. Midtown Motors, 42 
N.W.2d 404, 231 Minn. 46. 

Pa.—Sheppard v. Frank & Seder, 161 
A. 304, 307 Pa. 372. 

Tex.—S. H. Kress & Co. v. Rust, 120 
S.W.2d 425, 132 Tex. 89. 

53 C.X p 1290 note 44. 

Evidence held sufficient 

To establish prima facie case for 

jury.—Johnston v. Hawkmson, C.C. 

A.MO., 119 F.2d 110, certiorari denied 

Hawklnson v. Johnston. 62 S.Ct. 75. 

314 U.S. 639, 86 LEd. 513. 

Evidence held insufficient to go to 
jury 

Cal.—Sund v. Paul. 62 P.2d 803, 17 
Cal.App.2d 682. 

7. U.S.—Graham v. Atchison, T. & 
S. F. Ry. Co.. C.A.Cal.. 176 F.2d 
819—Scheer v. Rockne Motors Cor¬ 
poration, C.C,A.N.Y.. 68 F.2d 942. 

Ark.—^Harmon v. Harrison, 147 S.W. 
2d 739. 201 Ark. 988. 

Colo.—^Huddleston v. Ingersoll Co., 
123 P.2d 1016, 109 Colo. 134. 

D.C.—Klug V. Washington Ry. & 
Electric Co., 61 F.2d 327, 61 App. 
D.a 247, 

Iowa.—Shadduck v. Chicago. M., St 
P. & P. R. Co., 252 N.W. 772, 218 
Iowa 281. 

N.Y.—^Farrington v. Harlem Sav. 
Bank, 19 N.B,2d 657, 280 N.Y. L 

53 ax p 1290 note 45. 

Evidence held to wairrant snbmis- 
sion of question to jnzy 

N.Y.—^Farrington v. Harlem Sav. 
Bank, 19 N.E.2d 657, 280 N.Y. 1. 

63 C.J. p 1290 note 45 [a]. 

8. U.S.—Callen v. Pennsylvania R. 
Co„ C,aA.Pa., 162 P.2d 832, affirm¬ 
ed 68 S.Ct 296, 332 U.S. 625, 92 
KEd. 242. 

Ark.—Missouri Pac. R. Co. v. Lewis, 
199 S.W.2d 326, 211 Ark. 71. 

Cal,—^Unlon Pac, R. Co, v. Zimmer, 
197 P.2d 863, 87 Cal.App.2d 524. 

Colo.—McCarthy v. Bddings, 127 P. 
2d 883, 109 Colo. 526. 

Iowa.—Jordan v. Brady Transfer & 
Storage Co., 284 N.W. 73, 226 Iowa 
187. 

Neb.—^nghe v. Interstate Transit 
Lines, 263 N.W. 483, ISO Neb. 6. 

N.Y.—^Brown v. Manshul Realty 
Corp., 68 N,Y.S.2d 1, 271 App.Div. 
222, motion denied 82 NE.2d 42, 
298 N.Y. 654, affirmed 86 N.&2d 
179, 299 N.Y. 618. 
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Okl.—K. C. Motor Co. v. Miller, 90 
P.2d 433, 185 Okl. 84. 

Utah.—^Klrchgestner v. Denver & R. 
G. W. R. Co., 218 P.2d 686, reheard 
233 P.2d 699. 

53 ax p 1290 note 46. 

Ignorance of facts 
Where doctor’s report on which 
plaintiff and defendants acted at 
time of execution of release for per¬ 
sonal injuries sustained by plain¬ 
tiff, did not disclose any head or 
brain injuries which might have been 
sustained by plaintiff, whether re¬ 
lease was executed by the parties in 
Igrnorance of head or brain injuries 
was a fact question for jury.—Lar¬ 
son V. Sventek, 1 N.W.2d 608, 211 
Minn. 385. 

9. Ark.—a H. Atkinson Paving Co. 

V. Edwards, 96 S.W.2d 964. 192 
Ark. 961. 

Fla.—^Roper v. Florida Public Utili¬ 
ties Co., 179 So. 904, 131 Fla. 709. 
Idaho.—^Bennett v. Deaton, 68 P.2d 
895, 57 Idaho 752. 

63 C.J. p 1291 note 47. 

10. Fla.—^Roper v. Florida Public 
Utilities Co., 179 So. 904, 131 Fla. 
709. 

Minn.—McDonnell v. Chicago, etc., R. 

Co., 153 N.W. 265, 130 Minn. 125. 
N.H.—Webber v. Phipps, 56 A.2d 
538, 95 N.H. jL 

N.C.—^Mangum v. Brown, 166 S.E. 
635, 200 N.C. ^96. 

Evidence of gross inadequacy of 
consideration is sufficient to take is¬ 
sue of undue influence to jury.—^Mis¬ 
souri Pac. Transp. Co. v. Robinson, 
86 S.W.2d 913, 191 Ark. 428. 

11. Ark.—Ayer & Lord Tie Co. v. 
Eiermann, 65 S.W.2d 26, 188 Ark. 
1166. 

Fla.—Winter Park Tel. Co. v. Strong, 
179 So. 289, 130 Fla. 755, rehearing 
denied 182 So. 927. 

Gku—Cauthem v. Gresham Lumber 
Co., 196 S.B. 242, 67 Ga.App. 497. 
Md.—^Blinder v. Monaghan, 188 A. 
31. 171 Md. 77. 

Mo.—^Davla v. Howell, App., 52 S. 

W. 2d 423. 

N«J.—Stanford v. Zemel, 170 A. 53, 
12 N.XMlsa 138. 

Or.—^Parker v. Norton, 21 P.2d 790, 
143 Or. 166. 

S.a~r>Thompson v. Bass, 166 S.B. 
346, 167 S.C. 345. 

Wash.—Cameron v. Benefit Ass'n of 
Railway Employees, 107 P.2d 1096, 
6 Wash.2d 44a 
53 O.X p 1291 note 49. 
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his act in executing^ Also it is for the trier of 
facts to determine whether the releasor understood 
that money received was in settlement of the claim 
of which the release was given,whether after the 
releasor signed the release form it was filled out 
in accordance with the agreement,!^ negligence of 
the releasor in executing the release,the bona 
fide doubtfulness of the claim in settlement of 
which a release is given,the admission of liabil¬ 
ity by the releasee, by taking the release,^'^ the 
sufficiency and weight of a receipt purporting to be 
a release,!^ the making of a promise by the re¬ 
leasee to employ the releasor,the intention of 
the releasee with respect to carrying out an s^ree- 
ment to employ the releasor, made as part of the 
consideration for the release, 20 agreement by an 
injured employee to sign a release before resum¬ 


ing work,2i and the question whether an employee 
worked at least one day after signing a release 
in consideration of a promise to employ him .22 

2l Taking Case from Jury 

Where the evidence on an issue involving a release 
is undisputed or clearly warrants but one conclusion, the 
court may take the case from the Jury and direct a ver¬ 
dict or finding on that issue. 

Where the evidence adduced on an issue involving 
a release is undisputed or clearly warrants but one 
conclusion, the court may properly take the case 
from the jury and direct a verdict, judgment, or 
finding on that issue.23 Thus, where a release 
stands unimpeached by the evidence, the court may 
or should grant a nonsuit or direct a verdict against 
tihe party against whom it is pleaded.^^ Under 


Tsstlmoxiy mtist bo considerod 
most favorably for plaintiff in decid¬ 
ing whether issue of her capacity to 
read and understand release of claim 
for damages should be submitted to 
jury.—^Thompson v. Bass. 16$ S.E. 
346. 167 S.C. 345. 

Evldenoe held to warrant submis¬ 
sion of cinestion to Jury 
U.S.—Whitmarsh v. Pennsylvania R. 

Co.. D.C.Pa.. 61 F.Supp. 850. 

N.C.—^Mangum v. Brown. 166 S.B. 
685, 200 N.C. 296. 

Wash.—^Myers v. Weyerhaeuser, 85 
P.2d 1091, 197 Wash. 407. 

53 C.J. p 1291 note 49 [a]. 

Evidence held insufficient to warrant 
sabmission of issue to Jury 
Tex.—Ooodson v. Texas & JP. By. Co., 
Civ.App., 34 S.W.2d 348, error dis¬ 
missed. 

53 aJ. p 1291 note 49 [bj. 

AS a matter of law, evidence of 
mental incapacity to contract at time 
of executing releases was not clear, 
uneoLUi vocal, and convincing.—Jim¬ 
enez V. O’Brien, Utah, 218 P.2d 337. 

la. U.S.—German v. Camegie-HU- 
nois Steel Corp., C.A.Pa., 169 F.2d 
716—German v. Camegie-Illinois 
Steel Corp., I>.C.Pa., 75 F.Supp. 361 
—King V. Waterman S. S. Corp., 
B.C.N.Y., 61 F.Supp. 969. 

Cal.—Jordan v. Guerra, 144 P.2d 349, 
23 Cal.2d 469. 

Ill,—Moore V. Edmonds, 62 N.B.2d 
216, 384 Ill. 635-^ohnson v. Elgin, 
J. & B. By. Co.. 87 N.E.2d 667, 338 
I11JV.PP. 316—Elliott V. Congress 
Hotel, 41 N.B.2d 330, 814 lUJlpp. 
287. 

Mo.—Schubert y. St. Louis Public 
Service Co., App., 206 S.W.2d 708, 
affirmed 914 .S.W.2d 420, 368 Mq. 
303. 

N.C.—Puckett V. Byer, 167' S;I1 43. 

203 N.C. «84. - * 

53 C.J. P 1291 note 60^" - - 


Evidence held insufficient to warrant 
submission of question to jury 
U.S.—Chesapeake & O. By. Co. v. 
Chaffin, C.A.W.Va., 184 F.2d 948, 
certiorari denied Chaffin v. Chesa¬ 
peake & O. By. Co.. 71 S.Ct. 494, 
340 U.S. 935. 95 L.Bd. 675. 

53 C.J, p 1291 note 50 [b]. 

EEattez of law 

Where the releasor's contention 
that, at the time of signing the re¬ 
lease, he did not understand its ten¬ 
or, is supported only by the merest 
scintilla of evidence, and is incon¬ 
sistent with all the other evidence, 
he will be held as a matter of law to 
have understood the tenor of the re¬ 
lease at the time he signed It.—^Hul- 
bert V. National Bock, eta, Co., 87 
N.E. 577, 201 Mass. 239. 

13. Ky.—^Hooks v. Cornett Lewis 
Coal Co., 86 S.W.2d 697, 260 BZy. 
778. 

Mich.—Nelson v. Ironwood, eta, B., 
etc.. Co., 170 N.W. 46. 204 Mich. 
347, 

Effect of indorsement of draft 
Fla.—Winter Park Tel. Co. v. Strong, 
179 So. 289, 130 Fla. 756, rehearing 
denied 182 So. 927. 

14. Pa.—^Lucas V. Gibson, 19 A. 2d 
395, 341 Pa. 427. 

15. Iowa.—^Engle v. Ungles, 273 N. 
W. 879, 223 Iowa 780. 

Or.—^Allister v. Knaupp, 126 P.2d 
317. 168 Or. 630. 

Pa.—Sheppard v, Frank & Seder, 161 
A, 304, 307 Pa. 372. 

53 C.J. p 1291 note 52. 

Whether releasor acted reasonably 
Mass.—Shaw v.. Victoria Coach Line, 
60 N.B.2d 27, 314 Mass. 262. 

16. Iowa.—^Rauen v. Prudential Ins. 
Co.. 106 N.W. 198, 129 Iowa 725. 

17 . S.C.—Fayssoux v. Seaboard Air 
Ldne R. Co.. 96 aS. 160, 109 S.C. 
852. 

I .Where a settlement has been ef¬ 
fected and releases have been eacecut- 
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ad and delivered, that fact does not 
admit liability but presents a fact 
Question for the Jury concerning 
whether liability Is admitted.—Neal 
V. Clark. 19 S.E.2d 473, 199 S.C. 316. 

18. Ohio.—O’Grady v. Newark, 6 
Ohio App. 388. 

19. Tex.—^Tatum v. Orange, etc., B. 
Co., Civ.App., 198 S.W. 348, revers¬ 
ed on other grounds, Coin.App., 245 
S.W. 231. 

20. N.T.—Carpenter v. Bee Line, 271 
N.Y.S. 287, 241 App.Biv. 838. 

[Tex.—^Tatum v. Orange, etc., R. Co., 
Com-App., 245 S.W. 231. 

21. Mont—Carlson v. Northern flPac, 
B. Co., 268 P. 549, 82 Mont 559. 

22. Tex.—Panhandle, eta, R. Co. v, 
Pitts, C1V.APP., 188 S.W. 528, re¬ 
versed on other grounds, Com. 
App., 222 S.W. 168. 

23. N.Y.—^Arndt v. Altman, 49 N.Y, 
&2d 706, 181 Mlsa 887, affirmed 
48 N.Y.S.2d 472, 267 App.Div. 965. 

Okl.—^Harrison v. Omar Refining Co., 
121 P.2d 993, 190 Okl. 181. 

Tex.—Texas & P. R. Co. v. Poe, 116 
S.W.2d 691, 131 Tex, 837—Harrison 
V. Life Ins, Co. of Virginia, Civ. 
App., 121 S.W.2d 451, error dis¬ 
missed. 

63 C.J. p 1292 notes 66-76. 
Consideration for release 
Mass.—^Ferris v. Boston & M. R. R., 
197 N.E. 506, 291 Mass. 529. 
Exclusloa of release from jury 
Miss.—^Thomas v. Rounds, 137 So. 
894, 161 Miss. 713. 

24. Ark.—Gus Blass Co. v. Tharp, 
106 S.W.2d 608, 194 Ark. 255. 

Ga.—Duncan v. Crisp, 23 S.E.2d 615, 
68 Ga.App. 498. 

Iowa.—^Meca v. Brown, 45 N.W. 1041, 
50 N.W. 46. 84 Iowa 711. 

Ky.—Smallwood v. Kentucky & West 
Virginia Power Co., 179 S.W.2d 
. 877, 297 Ky. 202—Louisville 
B. Co. V. Foust 118 S,W.2d 771, 274 
Ky. 435. 
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the conditions stated, the direction of a verdict or 
finding, or the taking of the issue from the jury, 
has been held warranted in cases involving issues as 
to fraud or duress^® qj- good faith^c in the pro¬ 
curement of a release, and as to the mental capacity 
of the releasor at the time of executing the re- 
lease.27 However, a court cannot fairly take the 
question of the validity of a release from the jury 
merely because the court would, on the facts 
proved, have reached the conclusion that the re¬ 
lease was valid^s and a verdict, judgment, or find¬ 
ing should not be directed on an issue involving a 
release, or the issue taken from the jury, where 
there is evidence tending to establish the theory 
against which the direction would conclude nor 
can a court rule as a matter of law that a release 
is conclusive and unimpeachable, where there is 
evidence tending to show false representations,^® 
-or that it is fraudulent and void, where there 
is evidence to the contrary.31 It cannot be said 
as a matter of law that a representation that a 
release is a receipt may not have been found to 
1>e a material, false representation, even where 
the releasor cashed a draft with the release attached 
after keeping it several days.3^ Where, in an ac¬ 


tion for personal injuries, neither the document 
signed by plaintiff after receiving some pa 3 mients 
nor any clear evidence of its contents is before the 
court, it should not grant a nonsuit based on a re¬ 
traxit shown on cross-examination of plaintiff 
bringing out the payments and the signing of the 
document's Where the evidence relating to the 
invalidity of a release does not establish grounds 
for avoiding it, a demurrer to the evidence should 
be sustained ;S4 where, however, the evidence is 
conflicting, a demurrer to the evidence should be, 
and properly is, overruled.S6 

§ 73. -Instructions 

Rules governing Instructions to the Jury In civil ac¬ 
tions generally have been applied in actions In which 
issues Involving releases are raised. 

Rules governing instructions to the jury in civil 
actions generally have been applied in actions in 
which issues are raised involving releases.®® Thus, 
it is the duty of the court, particularly where re¬ 
quested by either party, to state correctly the le¬ 
gal principles as to the execution or establishment 
of Ae release, 37 the intent to release,^® the va- 


IPa*—Garrett v, Moore-McCormack 
Co„ 23 A,2d 503, 344 Pa. 69, revers¬ 
ed on other grrounds 63 S.CL 246, 
317 U.S, 239, 87 L.Ed. 239, 

53 aj. p 1292 note 67. 

-25. U.S.—Pader v, Lehigh Valley 
R. Co., C.C.A.N.X, 26 P.2d 73. 

*63 C.J. p 1292 note 69. 

Kars scintilla of evidence on fraud 
reauires direction of verdict.—^Mer- 
win V. New York, N. H. & H. R. Co., 
C.C.A.N.T., 62 P.2d 803. 

Direction based on absence of fraud 
or duress 

■Cal.—Sund v. Paul, 62 P.2d 803. 17 
Cal.App.2d 682. 

•Okl.—^Beatrice Creamery Co. v. 
Goldman, 52 P.2d 1033, 175 Okl. 
300. 

53 C.J. p 1292 note 69 [a]. 

'Nonsuit based on absence of fraud 
Ga.—^Duncan v. Crisp, 23 S.E.2d 516, 
68 Ga.App. 498. 

28. Tex.—^Bankers’ Health, etc., Co. 
V. Shadden, Civ.App., 15 S.W.2d 
704. 

53 C.J. p 1292 note 70. 

27. Iowa.—Kilby v. Charles City 
Western R. Co., 183 N.W. 371, 191 
Iowa 926. 

58 C.J. p 1292 note 71. 

28. Va.—Stallard v. Atlantic Grey¬ 
hound Lines, 192 S.K 800, 169 Va. 
223—Flowers v. Virginian R C6„ 
1^6 S.E. 672, 185 Va. 867. 

Ga.—Herringrton v. Herrington, 
28 S.E.2d 516, 70 Ga.App. 768. 

3T.J.—Wagenaar v. Finkelman. 156 A. 


153, 9 N.J.Misa 961, affirmed 162 A. 
679, 109 N.J.Law 422. 

Pa.—Smith v. Schwartz, 163 A. 52, 
106 .Pa.Super. 369. 

S.C.—Gomillion v. Forsythe, 62 S.EL 
2d 297, 218 S.C. 211. 

Tex,—Nettles v. First Nat. Bank of 
Temple, Civ.App., 168 S.W.2d 920, 
error refused. 

53 C.J. p 1292 note 78. 

Prlma facie proof against release 
Where there is such prime facie 
proof of misrepresentations and coer¬ 
cion inducing the release relied on as 
a defense as to put the releasee to 
his proof, a peremptory instruction 
in favor of the latter is improper.— 
Johnston v. Hawkixxson, C.C.A.M 0 ., 
119 F.2d 110, certiorari denied Haw- 
kinson v. Johnston, 62 S.Ct 75, 314 
U.S. 639, 86 L.Ed. 513. 

30^ Mass.—^Butler v. Gleason, 101 N. 
R 371, 214 Mass. 248. 

31. N.C.—Settee v. Charlotte Elec¬ 
tric R. Co., 88 S.E. 734, 171 N.C. 
440. 

32. Mass.—^Rocci v. Massachusetts 
Acc. Co., 110 N.R 972, 222 Mass. 
336, Ann.Cas.l918C 529. 

33. Cal.—Charleville v. Metropolitan 
Trust Co. of California, 29 P.2d 241, 
136 Cal.App. 349. 

34. Mo.—Conklin v. Missouri Pac. 
R. Co., 55 S.W.2d 306, 331 Mo. 734. 

35. Mo.—Kelley v. Illinois Cent. R. 
Co.. 177 S.W.2d 486. 862 Mo. SOI, 
Gertlorarl denied 64 S.Ct. 1055, 822 
U.S. 738, 88 KEd. 1672. 
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36. Ark.—Perkins Oil Co. of Dela¬ 
ware V. Fitzgerald, 121 S.W.2d 877, 
197 Ark. 14. 

Ind.—^Bedwell v. De Bolt, 60 N.R2d 
875, 221 Ind. 600. 

53 C.J. p 1292 note 79--p 1294 note 
99. 

Zustraotion favorable to objector 
gives him no basis for complaint.— 
Prince v. Kansas City Southern Ry. 
Co., 229 S.W.2d 568, 360 Mo. 580— 
Schubert v. St Louis Public Service 
Co., App., 206 S.W.2d 708, affirmed 
214 S.W.2d 420, 358 Mo. 303. 

Bequests incorrectly stating law 
are properly refused. 

Ark.—James B. Berry’s Sons Co. v. 
Presnail, 35 S.W.2d 83, 183 Ark. 
125. 

IncL—Crane Co, v. Newman, 87 N.R 
2d 732, 111 Ind.App. 273, 

Mo.—^Berry v. Kansas City Public 
Service Co., 121 ®.W.2d 825, 343 
Mo. 474. 

N.M.—Downer v. Southern Union Gas 
Co., 208 P.2d 815, 68 N.M. 354. 
Zhstmctions held, not misleading 
Ga.—Central of Ceorgia Ry. Co. v. 
Gable, 162 S.R 719, 44 Ga.App. 626. 

37. Tex.—St Louis, etc., R. Co. v. 
Demsey, 89 S.W. 786, 40 Tex.Clv. 
App. 398. 

I 53 C.J. p 1292 note 79. 

3a IlL—^Moore v. Edmonds, 62 N. 

R2d 216, 384 lU. 535. 

Mass.—Shaw v. Victoria Coach Line, 
50 N.R2d 27, $14 Masa 262. 

53 C.J. p 1292 note 8a 
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lidity of the release,the circumstances under 
which a release is not binding,consideration, 
fraud and misrepresentation,^^ mistake,^3 mental 

capacity and understanding on the part of the re¬ 
leasor,negligence on the part of the releasor,^5 
ratification^® or adoption^^ of a release, time for 
repudiation,48 effect of retention of proceeds,48 
acceptance of consideration for the release in par¬ 
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tial, rather than full, settlement,® 8 scope of a re¬ 
lease,®^ and the effect of a covenant not to sue.®^ 
Instructions must be applicable to the issues, and 
to the facts which there is evidence tending to 
prove ;®^ and a refusal or failure to charge as called 
for by the issues made is error.®4 The instructions 
must be considered as a whole,®® so that it is not 
error to refuse an instruction the purpose of which 


Xostractlons lieia adeatiate ox proper 

U.S.—^American Sugar Refining Co. v. 

Nassif» C.C.A.Mass., 45 F.2d 321. 
Ill.—Moore v. Edmonds, 52 N.R2d 
216, 384 IlL 535—^Pioneer Cooper¬ 
age Co. V. Romanowicz, 67 N.E. 
864, 186 Ill. 9. 

39. U.S.—^Blake v. W. R. Chamber¬ 
lin & Co., C.A.Cal., 176 P.2d 511. 

40. Ky.—^Louisville, etc., R. Co. v. 
Winkler, 173 S.W. 161, 162 Ky. 843. 

63 C.J. p 1292 note 81. 

HurtmcttonB not ezroneons or 

improperly refused 
U.S,—^Bedser v. Horton Motor Lines, 
C.C«A.Va., 122 F.2d 406. 

Ark.—^Perkins Oil Co. of Delaware v. 
Fitzgerald, 121 S.W.2d 877, 197 Ark. 
14—^Postal Telegraph-Cable Co. v. 
White, 80 S.W.2d 633, 190 Ark. 366, 
appeal dismissed 56 S.Ct. 102, 296 
U.S. 534, 80 L.Ed. 380—Ozan Gray- 
sonia Lumber Co. v. Ward, 66 S. 
W.2d 1074, 188 Ark. 667. 

Conn.—Tappan v. Knox, 162 A 7, 116 
Conn. 608. 

Ind.—Crane Co. v. Newman, 37 N.E. 

2d 732, 111 Ind.App. 273. 

Mo.—Schubert v. St. Louis Public 
Service Co., App., 206 S.W.2d 708, 
affirmed 214 S.W.2d 420, 358 Mo. 
303—Nelson v. Kansas City Public 
Service Co., App., 30 S.W.2d 1044. 
N.M.—^Downer v. Southern Union 
Gas Co., 208 P.2d 815, 53 N.M. 354. 
S3 C.J. p 1292 note 81 [a]. 
Surtmotlons held erroneous or prop¬ 
erly refused 

Ark.—^Union Compress & Warehouse 
Co. V. Shaw, 69 S.W.2d 1021, 187 
Ark. 249. 

Mo.—Felchlin v. Kiel, App., 160 S,W. 
2d 463. 

S3 CJ. p 1292 note 81 [b]. 

4L Tex.—Chicago, etc., R. Co. v. 

Green, Civ.App., 135 S.W. 103L 
53 OJ. p 1293 note 82. 

Ihstruetion. removing release firom 
case 

N.J.—^Peter W. Kero, Inc. v. Ter¬ 
minal Const. Corp., 78 A2d 814, 
6 N.J. 36L 

42. N.J.—Stanford v. Zemel, 170 A 
53, 12 N.J.M1SC. 133. 

S3 C.X p 1293 note 83. 

Xnstruotlon held suffidently full 
and expUclt as to what constituted 
fraud in connection with the release. 
N.C.—Settee v. Charlotte Electric R. 
Co., 88 S.E. 734^ 171 N.C. 440. 


Ohio.—iFlsnm v. Sharon Steel Corp., 
50 N.E.2d 319, 142 Ohio St. 145. 
lUstructions held not erroneous or 
Improperly refused 
U.S.—^Pacific Greyhound Lines v. 
Zane, C.C.AAriz., 160 F.2d 731— 
Bedser v. Horton Motor Lines, C.C. 
AVa., 122 F.2d 406. 

Cal.—^Dingman v. J. B. French Co., 
39 P.2d 826, 3 Cal.App. 512. 

Ga.—Atlanta & W. P. R. Co. v. Mc¬ 
Cord. 189 'S.R 403, 54 Ga.App. 811. 
Mo.—^Prince v. Kansas City Southern 
Ry. Co.. 229 S.W.2d 568, 360 Mo. 
580. 

Wash.—Simmons v. Kalin, 116 P.2d 
840. 10 Wash.2d 409. 

53 C.J. p 1293 note 83 Eb]. 

43. Kan.—Goodyear v. Davis, 247 P. 
446, 121 Kan. 392. 

53 aj. p 1293 note 84. 

Cautionary instruction as to proof 
Where evidence made Jury ques¬ 
tion as to whether release was ob¬ 
tained in ignorance of existence of 
permanent injury, trial court's state¬ 
ment to jury that release was not 
binding as to permanent injuries 
was error which required instruction 
that clear and convincing evidence of 
mutual mistake was necessary, and 
which was not cured by effort to ex¬ 
plain the situation in charging de¬ 
fendant's points as to validity and' 
effect of release.—Callen v. Pennsyl¬ 
vania R. Co., C.C.APa., 162 P.2d 832, 
affirmed 68 S.Ct 296, 332 U.S. 625, 92 > 
L.Bd. 242. 

lUstruotions held not improper 
Ind.—Crane Co, v. Newman, 37 N.B. 

2d 732, 111 Ind.App. 273. 
Xnstructloas properly refused 
Okl.—K. C. Motor Co. v. Miller, 90- 
P.2d 433, 185 Okl. 84. 

44. Miss.—Hamilton Bros. Co. v. 
Nardese, 158 So. 467, 172 Miss. 
24. 

Mo.—^Forsythe v. Horspool, App., *49 
S.W.2d 687. quashed 65 S.W.2d 923, 
334 Mo. 196. 

53 C.J. p 1293 note 85. 

45. Iowa.—Farwark v. Chicago, etc., 
R. Co., 211 N.W, 876, 202 Iowa 1229. 

53 CJ. p 1293 note 86. 

43. Tex.—^International, etc., R. Co. 

V. Brazzil. 14 S.W. 609, 78 Tex. 
314. 

53 CJ. p 1293 note 87. 


Francisco R. Co., 263 S-W. 660, 217 
Mo.App. 208. 

53 O.J. p 1293 note 88. 

48. Tex.—Oriental v. Barclay, 41 S. 

W. 117, 16 Tex.Civ.App. 193, re¬ 
versed on other grounds 65 S.W. 
1111, 93 Tex. 426. 

53 C.J. p 1293 note 89. 

49. Ark.—^Bearden v. St. Louis, etc., 

R. Co., 146 S.W. 861, 103 Ark. 341. 
53 C.J. p 1293 note 90. 

60. Ky.—^Lawrence v. Frankfort. 172 

S. W. 963, 162 Ky. 628. 

53 CJ. p 1293 note 91. 

51. Mass.—Carr v. Weiss, 102 N.E. 
906, 215 Mass. 532. 

53 C.J. p 1293 note 92. 

52. U.S.—^Plunkett v. Levengston, 
ni.. 258 F. 889, 169 C.CA. 609. 

53 CJ. p 1293 note 93. 

53. Ill.—Cuneo v. City of Chicago, 
17 N.B.2d 1003, 297 IlLApp. 404, er¬ 
ror dismissed 24 N.E.2d 569, 872 
Ill. 473. 

53 CJ. p 1293 note 94. 

InstructioiLs held applicable to issues 
and evidence 

Miss.—^Randolph Lumber Co. v. Shaw, 
164 So. 587, 174 Miss. 297. 

,Mo.—Schubert v. St Louis Public 
Service Co., App., 206 S.W.2d 708, 
affirmed 214 S.W.2d 420, 358 Mo. 
303—Stewart v. Steinoff, App., 119 
S.W.2d 76—^Nelson v. KAnsas City 
Public Service Co.. App.. 30 S.W.2d 
1044. 

N.J.—Stanford v. Zemel, 170 A 53, 
12 N.J.M1SC. 133. 

N.C.—Queen v. DeHart, 184 S.B. 7, 
209 N.C 414. 

63 CJ. p 1293 note 94 Ca]. 

54. U.S.—Bedser v. Horton Motor 
Lines, CC.AVa., 122 P.2d 406. 

Ohio.—^Hillyer v. City of East Cleve¬ 
land, App., 94 N.E.2d 216, reversed 
on other grounds 99 N’.E.2d 772, 
155 Ohio St. 552. 

Okl.—K. C. Motor Co. v, MiUer, 90 
P.2d 433, 185 Okl. 84. 

53 CJ. p 1293 note 95. 

Bequests contrary to the evidence 
are properly refused.—James B. Ber- 
try's Sons Co. v. Presnail, 85 S.W.2d 
83, 183 Ark. 125. 

55. Ohio.—Flynn v. Sharon Steel 
Corp., 60 N.E.2d 319, 142 Ohio St 
145. 

Wash.—Simmons v. Kalin, 116 P.2d 
840, 10 Wasli.2d 409. ^ 

53 CJ. P 1294 notes 97, 98. 


47. Mo.—Smallwood v. St Louls-San 
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is adequately covered by other instructions,®® and 
so’ that an instruction which might by itself be er¬ 
roneous may be proper when considered in connec¬ 
tion with the others.®^ Instructions must not give 
the jury imdue latitude.®® 

§ 74. -Verdict and Findings 

Rules governing the verdict and findings in civil ac¬ 
tions generally have been applied in actions in which is¬ 
sues involving releases have been raised. 

The rules governing verdicts and findings in 
civil actions generally have been applied to ver¬ 
dicts and findings in which releases are involved.®® 
A special finding must be supported by the evi- 


, dence;®® and an interrogatory for a special finding 
must call for facts provable within the issues.®^ 
General rules as to the construction of verdicts and 
of findings apply respectively to the construction 
of verdicts®® and findings®® involving releases. 

§ 75. Review 

Questions involving releases which were not raised 
in the lower court will not be noticed on appeal. 

Questions involving releases, not urged in the 
lower court and not properly preserved for review, 
will not be noticed on appeal.®^ Errors on the trial, 
to work a reversal on review, must have been prej¬ 
udicial to the complaining party.®® 


RELEVANCY. Pertinency.^ 

RELEVANT. Fitting or suiting given requirements; 
bearing on the matter in hand; applicable to the 
purpose; i)ertinent.® It has been distinguished from 
‘‘relating to” see ante p 621 note 32. 

RELIABLE. Fit or worthy to be relied on;® suit¬ 
able or fit to be relied on;^ to be depended on;® 
worthy of dependence or reliance;® trustworthy 
worthy of confidence; or one who may be relied 
on.® 


RELIANCE. Act of relying; state, mood, or at¬ 
titude of one who relies; dependence; confidence; 
trust; someone or something relied upon; ground 
of confidence; a mainstay.® The term is treated 
with respect to recovery for fraud in Fraud § 29 . 

RELIOT. The survivor of the union of married 
people.^® 

RELICTA CONFESSIONE. The confession of 
judgment by cognovit actionem and the withdraw¬ 
ing of the plea which had been previously pleaded.^^ 


56, Ind,—Crane Co. v. Newman, 37 
N.R2d 782, 111 Ind.App. 273. 

53 C.J. p 1294 note 97. 

67. Tex.—International, etc., R. Co. 

V. Brazzil, 14 S.W. 609, 78 Tex. 314. 
53 C.J. p 1294 note 98. 

56. Iowa.—IF^rwark v. Chicago, etc., 
R. Co., 211 N.W. 875, 202 Iowa 
1229. 

53 C.J. p 1294 note 99. 

59. Cal.—^Megee v. Fasulis, 134 P. 
2d 816, 67 Cal.App.2d 276—Hudgins 
V. Standard Oil Co. of California, 
28 P.2d 433, 136 Cal.App. 44. 

53 C.J. p 1294 notes 2-8. 

CoiLSlstexLcy between general verdict 
and special findings 
General verdict for plaintiffs and 
special verdicts finding that plain¬ 
tiffs had executed releases, that de¬ 
fendants made no misrepresentations 
and did nothing to prevent plaintiffs 
from learning contents of releases, 
were held not inconsistent, so as to 
justify Judgments for defendants, 
where interrogatory involving mis¬ 
take was not submitted. Jury being 
presumed to have found that releases 
were executed through mistake.— 
Hudgins v. Standard Oil Co. of Caii- 
pupra- 

60i Tex.—^Merdliants* Nat. Bank v. 
. lCcA&ult7„ OLVJlpp.,. 32 SLW. 676.' 


Where there is safiLdeiLt evidence 
on which finding of fraud, undue in¬ 
fluence, or mistake of fact may be^ 
based, a finding by Jury that release 
thus obtained is not binding may not I 
properly be set aside by triai court.— ‘ 
Megee v. Fasulis, 134 P.2d 315, 571 
Cal.App.2d 275. 


65. N.C.—Queen v. DeHart, 184 S- 
H 7, 209 N.C. ■414. 

53 aj. p 1294 note 11. 

1- N.T.—In re Smith, 142 N.T.B. 

151, 155, 80 Misc. 628. 

See Evidence §§ 158-185 and Crlm- 
inai Law §§ 600-636. 

2. New Standard D. 


6L Ind.—^American Quarries Co. v.' 3. Tex.—Allen v. Earnest, dvJlpp.^ 
Lay, 73 N,B. 608, 37 Ind.App. 386. ! 146 S.W. 1101, 1104. 

63 C.J. p 1294 note 4. 4 , xex.—^Ex parte Townsend, 144 Bw 

62, Tex.-InternatIonai, etc., R. Co. 

V. Shuford, 81 S.W. 1189, 36 Tex. BTot reliable 

CivJlpp, 25. 1 Unfit or unworthy to be relied 

53 C.J. p 1294 note 7. , upon, untrustworthy.—Allen v. Bam- 

; est Tex.Civ.App., 145 S.W. 1101, 1104. 


63. N.T.—Hardt v. Schulting, 85 N. 5. 
T. 624. 

53 C.J. p 1294 note 8. 

Oonstraotion to uphold general ver¬ 
dict < 

Tex.—Cowan v. El Paso Electric Ry. 
Co., Com.App., 271 S.W. 79. 

64. D.C.—Chesapeake, eta, R. Co. v. 

Howard, 14 AppD.C. 262, affirmed 
20 S.Ct 880, 178 U.S. 163, 44 L.Bd. ■ 
1015. I 

63 C.J. p 1294 note 10. 


Tex.—Allen v. Earnest supra. 

6. Tex.—Ex parte Townsend, 144 
S.W.2d 266, 267, 140 Tex.Cr. 814. 

7. Ill.—Quinn v. Daly, 133 N.E. 290,. 
292, 300 Ill. 273. 

Tex.—Allen v. Earnest, CIv.App-, 145 
S.W. 1101, 1104—Ex parte Town¬ 
send, 144 S.W.2d 266, 267, 140 Tex. 
Cr. 314. 

3. HI.—Quinn v. Daly, supra. 

9. Webster New IntD. 

16. Ohio.—Spitler v. Heater, 42 Ohio 
St 100, lOL 
11. English L.D. 


Instraotions not objected to below | 

N.J.—^Peter W. Eero, Ina v. Ter-j 

minal Const Corp., 78 A.2d 814, 6 Confession relicta veriflcatione see- 
N.J. 261. I Judgments 6 136 a 
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EELICTA VERIFICATIONE, COGNOVIT AC¬ 
TIONEM. Having abandoned the plea, he confessed 
the action.i2 

EEUGTION. See Navigable Waters § 81 b. 

BELIEF. The act of relieving, or state of being 
relieved; the removal, or partial removal, of any 
e\il, or of anything oppressive or burdensome, by i 
which some ease is obtained; succor; alleviation; 
comfort; ease;i3 the removal in whole or in part of ! 
any evil or hardship which afflicts body or mind; , 
especially, the partial removal of pain, grief, want, 
care, anxiety, toil, or anything distressing or burden¬ 
some, so that ease is obtained.!^ It is further de¬ 
fined as that which removes or lessens evil, pain, ^5 j 
discomfort, uneasiness, etc.;i® that which gives ' 
succor, aid, or comfort succor, alleviation, sus¬ 
tenance, or aid in time of danger or extreme difflcul- I 

iy.“ ! 

The word ^^relief*’ also means aid in the form of i 
money or necessities for indigent persons,the ) 
term necessarily implying a precedent need,20 and . 
in this connection the word is treated throughout I 
the title Paupers, reference being made to the 
index to that title. 

As employed in medical termindc^, the word 
^‘relief” is not of definite connotation or entirely 
free from ambiguity,^! and in a common sense it 
may connote permanent removal of organic or 
-functional disturbance, as distinguished from al¬ 
leviation of discomfort ;22 but, on the other hand, 
-the word, in common use, may denote temporary and 
> emergency treatment,22 and thus the character of 
medical or surgical aid intended by the word ^^eUef ^ 
may be limited to such things as are done to pre¬ 


vent suffering, and to stop farther progress of an 
injury or death, rather than to include the normal 
treatment for cure and healing.2* 

The relief that will be granted in actions at 
equity is discussed in Eciuity §§ 599-611, the term 
"relieP' being defined in this connection in Equity 
§ 599. 

B ELIE VE. To give ease, comfort, or consolation to; 
to give aid, help, or succor to; alleviate, assuage, 
ease, mitigate, succor, assist, aid, help, support, sus¬ 
tain, lighten, diminish.25 It is also defined as 
meaning .to release from a post, station, or duty; to 
put another in place of, or to take the place of, in 
the bearing of any burden, or discharge of any 
duty.28 

‘Tlelieve’^ has been held to be synonymous with 
^^remove,”27 tas been distinguished from ^^cure” 
see 25 C.J.S. p 30 note 24.1; and “relieved” has 
been held to be equivalent to “exempted” see 34 
O.J.S. p 1378 note 30, and has been distinguished 
from “cured” see 25 CJ.S. p 30 note 31.3. 

BEUaiO GHBISTIANA PAES EST LEG-IS 
ANGLIiE COMMUNIS.28 

RELIGION. The word “religion” is derived from 
“religare,” meaning to rebind, to bind back;22 and 
in its most general sense it means devotion or 
fidelity, as to a principle or practice; scrupulous 
conformity; conscientiousness; deep attachment 
like that felt for an object of worsbip.22 

There is not complete agreement on a definition 
of the word “religion” as it is used in the theo¬ 
logical sense,2i and the content of the term is found 
in the history of the human race and is incapable 


*12. Tayler Xi.Gloss. 

IS. W.Va.—Gilbert v. American Cas¬ 
ualty Co., 27 S.B.2d 431, 433. 126 

W.Va. 142. 

~?lixa86S 

(1) "Outdoor roller' see the C.J.S. 
-title Social Security and Public Wel¬ 
fare. 

(2) "Relief fund" see 87 CJ.S. p 
1405 note 48.1. 

(3) "Relief recipient" distinguished 
from "employee" see 30 CJ.S. p 231 
note 30. 

<4> "Relief sought" distinguished 
from "cause of action" see Actions § 
8 a (1) (j). 

(5) Other phrases as to which 
.more recent adjudications have not 
been found see 63 CJ. p 12t5 xmtes 

:14. N.T .^—Ijk re McCormick's Rsitate, 

8 N.Y.S.2d 179. 183. 184. 169 Misc. 

672. ? 


15- U.S.—^D.D.O. Corporation v. Fed¬ 
eral Trade Commission. CC.A.7, 
125 F.2d 679. 682. 

W.Va.—Gilbert v. American Casualty 
Co., 27 SJB.2d 431. 433, 126 W.Va. 
142. 

16. W.Va.—Gilbert v. American Cas¬ 
ualty Co., supra. 

17. W.Va.—Gilbert v. American Cas¬ 
ualty Co., supra. 

18- N.T.—In re Matniskl, 8 N.T.S.2d 
471, 476, 169 Misa 316. 

19. N.T.—^Xn re Hatruskl, supra. 

20. N.Y.—In re Bdge's Bstate. 288 
N.Y.S. 437. 439. 169 Misc. 505. 

21. U-S.—Aronberg v. Federal Trade 
Commission, C.CA.7. 132 F.2d 165, 
168. 

22. U.S.—^Aronberg v. Federal Trade 
Commission, supra. 

23. W.Va.—Gilbert v. American Cas¬ 
ualty^ Co., 27 S.E.2d 431, 433, 126 
.W.Va. 142. 


24. W.Va.—Gilbert v. American Cas¬ 
ualty Co., supra. 

25. Mo.—^Brollier v. Van Alstine, 163 
S.W.2d 109, 115, 236 Mo.App. 1233. 

26. La.—Kemp v. Stanley, 15 So.2d 
1, 8. 204 La. 110. 

27. Wash.—^Kennedy v. School Dist. 
No. 1, 55 P. 667, 568, 20 Wash. 399. 

53 C.J. p 1295 note 36. 

28. A maxim meaning "The Chris- 
tion religion Is part of the law of 
England."—^Morgan Leg.Max. 
Christianity as a part of the common 

law see Common Law S 6. 

29. Cal.—Bstate of Hinckley. 53 Cal. 
457, 512. 

3a U.S.—^Borchert v. City of Rang¬ 
er, Tex.. D.C.Tex., 42 F.Supp. 577, 
680. . 

31. U.S.—^Mineraville School Bist 7, 
I Gobitls, C.aA.Pa., 108 F.2d 683, 
1 685. 
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of compression into a few words.32 It is not de¬ 
fined in the Bible^^ or in various state constitn- 
tions,^^ and although the word is used in the First 
Amendment to the Constitution of the United 
States, see Constitutional Law § 206 a, it is not de¬ 
fined in the Constitution,36 and it is therefore neces¬ 
sary to go elsewhere to ascertain the meaning of 
the term,3 6 and it has been said that there is no¬ 
where to go more appropriately than to the history 
of the times in the midst of wMch the Bill of Rights 
of the federal Constitution was adopted.37 

What has been referred to as a "minimum de¬ 
finition” of the word "religion” as stated by a legal 
philosopher's is that the term "religion” has refer¬ 
ence to one’s views of his relations to his Creator, 
and to the obligations they impose of reverence for 
His being and character, and of obedience to His 
will.3S 

As stated by a religious philosopher, religion is 
squaring human life with superhuman life, and what 
is common to all religions is belief in a superhuman 
power and an adjustment of human activities to the 
requirements of that power, such adjustment as 
may enable the individual believer to exist more 


happily.^® 

As generally accepted, "religion” may be defined 
as a bond uniting man to Gk)d and a virtue whose 
purpose is to render God the worship due to him as 
the source of all being and the principle of all 
government of things the recognition of God 
as an object of worship, love, and obedience the 
service and adoration of Grod or a god as expressed 
in forms of worship, in obedience to divine com¬ 
mands, especially as found in accepted sacred writ¬ 
ings or as declared by recognized teachers and in 
the pursuit of a way of life regarded as incumbent 
on true believers an apprehension, awareness, or 
conviction of the existence of a Supreme Being, or, 
more widely, of supernatural powers or infiuences 
controlling one’s own, humanity’s, or nature’s des¬ 
tiny; also, such an apprehension, etc., accompanied 
by or arousing reverence, love, gratitude, the will 
to obey and serve and the like; religious experience 
or insight; often, specifically, the awakening of 
religious belief, convictions, etc., as in conversion 
a belief in an invisible superhuman power, or pow¬ 
ers, conceived of after the analogy of the human 
spirit, on which, or whom, man regards himself 


32. U.S.—U. S. V. Kauten, C.C.A.2. 
133 F.2d 703, 707. 

33. N.T.—^People ex rel. Fish v. 
Sandstxom, 3 N.T.S.2d 1006, 1007, 
167 Misc. 436. 

34. Mass.—Opinion of the Justices, 
34 N.R2d 431, 432, 309 Mass. 555. 
In Ohio oonsrUtation the word **re- 

ligrion** is defined as the religion of 
all mankind and not the religion of 
any class of men. 

IlL—In re Walker, 66 N.E. 144, 147, 
200 lU. 566. 

Ohio.—Cincinnati Board of Educa¬ 
tion V. Minor, 23 Ohio St. 211, 241, 
13 Am.R. 233. 

35. U.S.—^Reynolds v. U. S., Utah, 
98 U.«S. 145, 162, 26 LEd. 244— 
Fralna v. U. S., N.T., 255 tP. 28, 86, 
166 C.C.A. 356. 

Cal.—Gabrlelli v. Elnlckerbocker, 82 
P.2d 391, 393, 12 Cal.2d 85. 

Miss.—Taylor v. State, 11 So.2d 663, 
673, 194 Miss. 1. 

N.T.—^People ex rel. Fish v. Sand- 
strom, 3 N.T.S.2d 1006, 1007, 167 
Misc. 436. 

36. U.S.—^Reynolds v. U. S., Utah, 
98 U.S. 145, 162, 25 UEd. 244. 

*Tt is possible to arrive at a pre¬ 
liminary definition of religion as the 
complex of man’s interrelations with 
the superhuman powers. Such a 
definition implies the fundamental 
truth that religion ... is ’not 
an autonomous activity of man or a 
umilateral but involves a process of 
vthtl soft reciprocal Interplay* be¬ 
tween the human and the supernat¬ 


ural.”—^Berman v. U. S., C.C.A.Cal.» 
156 F,2d 377, 382. 

37. U.S.—^Reynolds v. U. 8., Utah, 
98 U.S. 145, 162, 26 KEd. 244. 

38. U.S.—Minersville School Dist. v. 
Gobitis, C.C.A.Pa., 108 P.2d 683, 685. 

39. U.S.—U. S. V. Macintosh, Conn., 
61 S.Ct. 570, 678, 283 U.S. 605, 76 L. 
Ed. 1302—^Davis v. Reason, Idaho, 
10 S.Ct. 299, 300, 133 U.S. 333, 342, 
83 LJSd. 637—Girard Trust Co. v. 
C. I, R., C.C.A.3, 122 F.2d 108, 111— 
Minersville School Dist v. Gobitis, 
C.C.A.Pa., 108 P.2d 683, 685. 

Cal,—Gabrieli! v. Knickerbocker, 82 
P.2d 391, 393, 12 Cal.2d 86. 

Mass.—Opinion of the Justices, 34 
N.E.2d 431, 433, 309 Mass. 555— 
Nicholls V. Mayor and School Com¬ 
mittee of Lynn, 7 N.R2d 577, 680, 
297 Mass. 66, 110 A.L.R. 377. 

Miss.—Taylor v. State, 11 So.2d 663, 
673, 194 Miss. 1. 

N.J.—^Maplewood Tp. v. Albright, N. 
J.ComPl., 176 A. 194, 196, 13 N.J. 
Misc. 46. 

N.T.—^Drozda v. Bassos, 23 N.T.S.2d 
544, 546, 260 App.Dlv. 408—^People 
ex rel. Fish v. Sandstrom, 8 N.T.S. 
2d 1006, 1007, 1008, 167 Misc. 436— 
Nlkulnikofl v. Archbishop, etc., of 
Russian Orthodox Greek Catholic 
Church, 255 N.T.S. 658, 662, 663, 
142 Misc. 894. 

4a U.S.—^Minersville School Dist v. 
Gobitis, aC;A.Pa., 108 F.2d 683, 
685. 

41. N.T,—Nikulnikoff v. Archbishop, 
etCn of Russian Orthodox Greek 
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Catholic Church, 255 N.T.S. 653. 

662, 663, 142 Misc. 894. 

42. U.S.—BYalna v. U. S., N.T., 256. 

P. 28, 36, 166 C.C.A. 366. 

Similarly expressed 

(1) ’’Rellgrion has reference to 
man’s relation to divinity; to the- 
moral obligation of reverence and 
worship, obedience and submission. 
It is defined by Webster as the recog¬ 
nition of Gk>d as an object of wor¬ 
ship, love and obedience; right feel¬ 
ing toward God, as rightly appre¬ 
hended. It deals with the soul. Its 
phenomena are spiritual. It controls 
external things. Things external 
cannot control it. Religion cannot be 
burned out of a man; it cannot be 
scourged into him, ’for as he think- 
eth in his heart so is he.*”—People 
V. Board of Education, 92 N.E. 251,. 
252, 245 HI. 334, 29 L.R.A.,N.S., 442, 
19 Ann.Cas. 220. 

(2) ’^While religion, in its broadest 
sense, includes ail forms and phases 
of belief in the existence of superior 
beings capable of exercising power* 
over the human race, yet in the 
common understanding and in its ap¬ 
plication to the people of this state 
it means the formal recognition or* 
God as members of societies and 
associations.”—^People v. Deutsche 
Evangelisch, etc., 94 N.R 162, 164, 
249 Ill. 182. 

43. U.S.—Berman v. U. S., C.C.A, 

Cal., 166 F.2d 377, 381, 882. 

44i U.S.—Berman v. U. S., supra. 
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as dependent, and to which, or whom, he thinks 
himself in some degree responsible, together with the 
feelings and practices which naturally flow from 
such a belief gome system of faith and practice 
resting on the idea of the existence of one God, the 
creator and ruler, to whom His creatures owe 
obedience and love.^® More specifically, the word 
^^religion” is understood to mean conformity in faith 
and life to the precepts inculcated in the Bible, 
respecting conduct of life and duty toward God 
and man; the Christian faith and practice.^^ 

The essence of religion is belief in a relation to 
God involving duties sui)erior to those arising from 
any human relation,^^ and it includes a way of life 
as well as beliefs on the nature of the world.^® In 
its broadest sense ‘‘religion” comprehends all sys¬ 
tems of belief in the existence of beings superior to, 
and capable of exercising an influence for good or 
evil on, the human race, and all forms of worship 
or service intended to influence or give honor to such 
superior powers any system of faith and wor¬ 
ship; 61 morality with a sanction drawn from a 
future state of rewards and punishment.62 

It has been said that the flag salute and the 
pledge of allegiance to the flag do not in any sense 
relate to religion,63 but it has also been held that, 
where a i)erson entertains a sincere conviction that 
the salute of the American flag would violate the 
command of God, this belief is an exercise of 
religion,64 it has been held that cursing a public 
officer is not the exercise of religion in any sense 
of the term.65 


“Religion” has been held to be synonymous with 
“piety” see Charities § 17, and has been compared 
with or distinguished from “cultus” see 25 C.J.S. 
p 25 note 32, “knowledge” see 51 C. J.S. p 467 note 
7, “morality’^ see 58 C.J.S. p 1296 note 83.1, and 

“theology.”® 6 

The term “religion” is defined in the constitutional 
sense in Constitutional Law § 206 a, and as used 
in tax laws in the C.J.S. title Taxation § 289, also 
61C.J. p 481 note 12. 

REUGIO SEQUITUB FATEEM. See 53 C.J. p 
1295 note 38. 

REUGIOnS. Of or pertaining to religion; con¬ 
cerned with religion.67 

The word “religious” is treated in various con¬ 
nections throughout this work, particular refer¬ 
ence being made to the indexes to the titles Charities, 
Constitutional Law, and Internal Revenue. See also 
the C.J.S. title Taxation §§ 289-291, also 61 C.J. 
p 480 note 88-p 490 note 33. 

Religious worship. In a legal sense the term 
“religious worship” has no technical meaning,®® and, 
while the term is generally understood as meaning 
the act of paying honors to the Supreme Being, 
religious reverence and homage, adoration paid to 
God or a Being viewed as God,®® in fact, denomina¬ 
tion, place, or mode of worship is not essential, for 
the open fields, the woods, or the house erected for 
public worship are alike within its terms, and as 
long as it is religious worship it makes no diffierence 


45. TJ.S.—^Berman v. TJ. S., supra. 

46. N.T.—^NlkulnlkoiE v. Archbishop, 
etc., of Russian Orthodox Greek 
Catholic Church, 265 N.T.S. 653, 
662, 663, 142 Misc. 894. 

Pa.—^In re Knight, 28 A. 308, 159 Pa. 
500, 502. 

47. U.S.—^Borchert v. City of Rang¬ 
er, Tex., D.C.Tex., 42 F.Supp. 677, 
580. 

The Ghristlaa reUglon, in Its most 
important ultimate aspect, recogniz¬ 
es, has faith in, and worships a Di¬ 
vine Being or l^irit one Father of 
all mankind, who has the power to 
and will forgive the transgressions 
of repentants and care for the im¬ 
mortal souls of the believers, and 
which belief brings earthly solaxse 
and comfort to and tends to induce 
right living in such believers, and its 
primary object is a haven of rest 
after “life's fitful fever is over.”— 
Taylor v. State, 11 So.2d 663, 678, 
194 Miss. 1. 

Jehovah’s Witnesses 
The faith exercised and preached 


by members of the group known as 
Jehovah's TTitnesses is legally a 
religion.—Borchert v. City of Ranger, 
Tex., D.C.Tex., 42 F.Supp. 577, 680. 

48. U.S.—Berman v. U. S., C.C.A. 

C6J., 166 F.2d 377, 381. 

49- U.S.—Girard Trust Co. v. Com¬ 
missioner of Internal Revenue, C.C. 
A.S, 122 P.2d 108.110, 

50. Pa.—^In re Knight, 28 A. 303, 
159 Pa. 500. 

53 C.J. p 1295 note 41. 

51. N.T.—Nikulnikoff v. Archbishop, 
etc., of Russian Orthodox Greek 
Catholic Church, 255 N.Y.K 653, 
662, 663, 142 Misc. 894. 

53 C.J. p 1296 note 42. 

62. N.T.—Nikulnikoff V. Archbishop, 
etc., of Russian Orthodox Greek 
Catholic Church, supra. 

Pa.—^McAllister v. Marshall, 6 Binn. 

338, 850, 6 Am.D. 458. 

53 C.J. p 1296 note 43. 

53. Mass.—Nicholls v. Mayor and 
School Committee of Lynn, 7 N.B. 
2d 577, 580, 297 Mass. 65, 110 iA.L. 
1 R. 377. 


Miss.—Taylor v. State, 11 So.2d 663, 
673, 194 Miss. 1. 

See Constitutional Law $ 206 c (1). 

54. Arlz.—Gtate v. Davis, 120 P.2d 
808, 810, 58 Ariz. 444. 

55. U.S.—Chaplinsky v. State of 
New Hampshire, N.H., 62 S.Ct. 766, 
769, 315 U.S. 568, 86 L.Ed. 1031. 

56. Okl.—Cline v. State. 130 P. 510, 
512, 9 Okl.Cr. 40. 45 L.R.A.,N.S., 
108. 

53 C.J. p 1296 note 43 [c]. 

57. Webster New Int.D. 

5a N.H—State v. Norrfs, 69 N.H. 
536. 

N.Y.—Calvary Presbyterian Church 
V. State Liquor Authority, 281 N. 
Y.S. 81, 84, 245 App.Div. 176. 

Statutes making it offense to sell 
liquor within prescribed distance 
of place of religious worship see 
Intoxicating Liquors § 263. 

59. m.—Hamsher v. Hamsher, 23 
N.R 1123, 132 ni. 278, 285, 8 L.R,A. 
556. 

53 C.J. p 1297 note 68. 
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whether the worshipers are Christians or pagan Other phrases employing the word "religions'^ are 
idolatois.®<^ set out in the note.^i 


80. N.J ,—^Rogers v. Brown, 20 N’JT. 
Law 119, 120. 

N.Y.—Calvary Presbyterian Church 
V. State Liquor Authority, 281 N. 
T.S. 81, 84, 85, 245 App.Div. 176. 

81. Phrases 

(1) **Heliglous books** see 11 C.J.S. 
p 521 note 97.6. 

<2) **Religlous corporation’* see the 
Index to the title Corporations. 

(3) Religious liberty** as used In 


constitutional provisions see Consti¬ 
tutional Law S 206. 

(4) ’‘Religious meeting” as enti¬ 
tled to protection from disturbance 
see Disturbance of Public Meetings 
5 1 c (2) (b). 

(6) “Religious principles” defined 
generally see 72 C.J.S. p 843 note 
8; and see Civil Rights 5 3. 

(6) “Religious sect or denomina¬ 
tion** see Religious Societies 9 1. 

(7) “Religious seminary;*’ a place 


specifically for the preparation of 
men for the ministry, or, at least, for 
the teaching of religious doctrines.— 
, Church V. Bullock, 109 S.W. 115, 117,. 
104 Tex. 1, 16 L.RJL,N.S., 860—53 
C.J. p 1296 note 60. 

(8) “Religious teacher** as synony¬ 
mous with “minister” see Religious 
Societies § 39. 

(9) “Religious training and belief,” 
as used In the Selective Service Act» 
see Army and Navy § 25. 
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RELIGIOUS SOCIETIES 

This Title includes bodies, incorporated or tmincorporated, formed for purposes of religious wordiip, 
instruction, etc 

Matten not in tibis treated eUewliere in tliis work, lee DeecziptiTe-Word Index 

Analysis 

\ 

L NATTOE AND OEGANIZATION, §§ 1-10 
XL MEMBERSHIP, §§ 11-15 
m. MEETINGS AND ELECTIONS, §§ 16-21 
IV. OmOEES AND COMMITTEES, §§ 22-30 
V. POWERS AND LIABIMTIES OP CHTOCH OR SOOIETT, §§ 31-34 

VL SUPERIOR^ ASSOCIATED, OR REPRESENTATIVE BODIES AND OFTIOERS, §§ 35-38 
Vn. MINISTERS, §§ 39-48 

Vm PROPERTY AND FUNDS, §§ 50-80 

A. Acquisition and Forfeituse, §§ 50-59 

B. Control, Use, and Disposition, §§ 60-72 

C Actions to Determine Rights to Property, §§ 73-80 

E. PEWS, §§ 81-84 

X OHURCHTIOBUNALS AND JUDICIAL OR LEGISLATIVE SUPERVISION, §§ 85-93 
EL CONSOLIDATION, §§ 93-97 

NIL DISSOLUTION AND REORGANIZATION, §§ 98-101 
XHL ACTIONS, §§ 102-117 


Sub-Analysis 

L NATURE AND ORGANIZATION-ip 734 

§ 1, Definitions and distinctions—^p 734 

2. Organization in general—^p 745 

3. Compact, constitution, and rules—-p 745 ^ 

4. Incorporation and effect thereof—^p747 

5. -Certificate and charter—p750 

6. —Validi^; collateral attack— p7S2 

7. -Name—752 

8. -Proof of incorporation; presumptions—p 753 
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I. NATURE AND ORGANIZATION 


§ 1. Definitions and Distinctions 

a. Religious society 

b. Church 

c. Religious corporation 

d. Sect, denomination, or persuasion 

e. Mission and missionary 

f. Parish, precinct, diocese, and see 

g. Other terms 


a. Religiotis Society 

A religious society is an assembly met, or a body 
of persons who usually meet, in some stated place for 
the worship of God and religious instruction. 

A religious society is an assembly met, or a 
body of persons who usually meet, in some stated 
place for the worship of God and religious in- 
struction.1 It is made up of individuals who have 


1. N.T.—^Robertson v. Bullions. 9 icans therein, and Province of Holy 
Barb. 64, 95, affirmed 11 N.Y. 243. iNaxne thereof, are religious institu- 
54 C.J. p 7 note 2. ' tions, generally dedicated to propaga- 

“Church’* as synonymous with, or dis- tion of Christian doctrme and gospel, 
tinguished from, “society** see in- ;—O’Moore v. Driscoll, 28 P.2d 438, 
fra subdivision b of this section* 


«Secf' distmgulshed 
Tex.—Church v. Bullock, 109 S.W. 
115, 104 Tex. 1. 6. 16 ri.Il.A.,N.a. 
860. 

BOllgioiis iostitatlons 
Catholic Church, Ord^r of Domlni- 


136 CaLApp. 770. 

Entity 

(1) Unincorporated religious so¬ 
ciety is not an entity in law.—^Amer¬ 
ican Ins. Co. V. Edwards, Tex.Civ. 
App., 78 S.'W.2d 1020/ error dismissed. 

(2) Diocese of Russian Orthodox 

734 


Greek Catholic Church was held not 
shown to be legal entity or to have 
recognized, legal existence.—^Nikul- 
nikoffi V. Archbishop, etc., of Russian 
Orthodox Greek Catholic Church, 255 
N.Y.S. 653, 142 Misc. 894. 

<3) It has been held, however, that 
the rule that umncorporated assocla^ 
tions are regarded as having no legal 
existence, except as authorized by 
statute, does not aipply to unincorpo¬ 
rated religious societies.—^In re 
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associated together for religious as opposed to sec¬ 
ular purposes,2 having no regard to the particular 
mode or manner of constituting or forming the 
society^ or to its being incorporated,^ although the 
term as used in particular statutes may have ref¬ 
erence to incorporated^ or quasi-incorporated® re¬ 
ligious societies. A religious society can exist 
without having either a church building or a par- 
sonage.7 

Congregational society. A voluntary association 
from which the members may secede at pleasure, 
and to which, in order to per^tuate the society, 
new members will of course from time to time be 
added, the society being associated with an organ¬ 
ized church.® 

Ecclesiastical societies. Those which exist for 
managing the secular affairs of the churches.® 


Society of Jesus. A religious order known as the 
“Jesuit Order,” founded by Ignatius Loyola.^® 

b. ChTLrch 

The term “church*' U sometimes employed as of the 
same meaning as “religious society" and sometimes in a 
more restricted sense as meaning a body having to do 
only with matters relating to the religious doctrine and 
discipline of its members apart from any temporal mat¬ 
ters such as the acquisition and ownership of property 
and the maintenance of facilities for worship. 

The term “church” is sometimes employed as 
of the same meaning as “religious society"' and 
sometimes in a more restricted sense as meaning a 
body hat-ing to do only with matters relating to 
the religious doctrine and discipline of its members 
apart from any temporal matters such as the ac¬ 
quisition and ownership of property and the main¬ 
tenance of facilities for worship.ii At the present 


Houk’s Estate, 33 Pa.Dist. & Co. 511 < 
-^ones V. Bailey, Com.Pl., 33 Del.Co 
244. 

2. N.J.—Corpus Juris cited in St. 

John The Babtist Greek Catholic 
Church V. Grengror, 189 A. 113, 117, 
121 349. ! 

54 CXJ. p 7 note 3. 

BCimtiiigr and ilslilnff Oluh I 

Fact that hunting and fishing club, I 
which was unincorporated associa¬ 
tion organized for pleasure of mem¬ 
bers, used a trustee to hold legal ti¬ 
tle to Its real property did not con¬ 
vert club Into a religious trust.— 
Weaver v. First Nat. Bank of Memph¬ 
is, 224 S.W.2d 813, 21$ Ark. 199. 

Sick and death benefit society 
Where society was incorporated 
under nonprofit corporation law and 
objects stated in certificate of incor¬ 
poration were those of a sick and 
death benefit society, although by¬ 
law provision, not adhered to, re¬ 
stricted membership to Greek Catho¬ 
lics, society was not religious socie¬ 
ty, with respect to right of majority 
who had Joined schismatic church, 
to control society’s property.—Shaf- 
ran v. St. Nicholas Ruthenian Greek 
Catholic Sick & Death Ben. Soc. of 
Passaic, 176 A. 139, 117 N.J.Ba. 64. 

, 

3. N.J.—Corpus JUzte cited in St 
John The Baptist Greek Catholic 
Church V. Gengor, 189 A. 113, 117, 
121 N.J.E(i. 349. 

Ohio.—State v. Delhi Tp., 11 Ohio 
24, 28. 

4. Wash.—State v. Stuth, 39 P. 666, 
11 Wash. 423. 

Peace ISOssion 

The organization known as Father 
Divine's Peace Mission is neither a 
corporation nor a partnership but is 
what is known in the law as a volun¬ 
tary association.—Brown v. Father 
Divine, 298 NXS. 642, 163 Misc. 796,. 


affirmed 4 N.T.S.2d 989, 254 App.Div. 
671. 

5. N.T.—St. Monica's Church v. 
New York, 23 N.E. 294, 119 N.Y. 91, 
7 D.R.A. 592. 

Wash.—^Nesqually Catholic Bishop v. 
Gibbon, 21 P. 315, 1 Wash. 592. 

6. N.C—Way v. Ramsey, 135 S.E. 
454, 192 N.C. 549. 

7. Neb,—Application of Tyler, 283 N. 
W. 612, 136 Neb. 667. 

8. N.H.—^Attorney General v. Dub¬ 
lin, 38 N.H. 459, 574. 

12 C.J. p 502 note 67. 

Congregational Church see infra sub¬ 
division b of this section. 

9. Conn.—^Huntington v. Swedish 

Baptist Home of Rest, 97 A. 860, 
90 Conn. 604, 606. 

19 C.J. p 1009 note 48. 

10. Ky.—Coleman v. O’Leary, 70 S. 
W. 1068, 114 Ky. 388, 404. 

IIL N.Y.—Hartford First Baptist 
Church V. Witherell, 3 Paige 296, 

! 24 Am.D. 223. 

’’Parish church” defined see infra 
subdivision f of this section. 

Dual nature 

Church organization possesses dual 
nature, being at once congrregation 
and incorporated or unincorporated 
body with spiritual or ecclesiastical 
and temporal side; church organiza¬ 
tion in its temporal aspect holds ti¬ 
tle to property and functions as any 
other secular body, incorporated or 
unincorporated; in its spiritual or ec¬ 
clesiastical aspect, church organiza¬ 
tion is sui generis, and is governed by 
regnilations of its denomination or 
organization or its own tenets.—^BEar- 
lem Church of Seventh Day Adven¬ 
tists V. Greater New York Corpora¬ 
tion of Seventh Day Adventists, 260 
N.Y.S, 617, 146 Misc. 608, reversed on 
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Other grounds 280 N.Y.S. 82$, 245 
App.Div. 292, modified on other 
grounds 198 N.E. 615, 269 N.Y. 18. 
“Church" as syuonymous with “so¬ 
ciety" 

(1) In general.—^Bates v. Schillln- 
ger, 145 A. 395, 397, 128 Me. 14—11 C. 
J. p 762 note 2 £a3—58 C.J. p 784 note 
76 [a]. 

<2) A “church" is any religrious so¬ 
ciety or body, and it is in that sense 
that the word “church’* is commonly 
understood —^In re Werner's Will, 181 
N.Y.S. 4^3, 434. 

“Society" or “oongregratlo&" distin- 
guiaaied 

<1) In general.—^Hartford First 
Baptist Church v. Witherell, 3 Paige, 
N.Y., 296, SOI, 24 Am D. 223—11 C.J. 
p 762 notes 97[a], 2 [b]—12 CJ. p 
500 note 32 [a]—54 C.J. p 7 note 11 
[a]. 

<2) A religious society incorporat¬ 
ed under the statutes and a church 
associated therewith for the observ¬ 
ance of sacraments, although indis¬ 
solubly associated, are separated by 
a distinct line of demarcation, the 
“corporation” being the legal entity 
which holds the title to the real and 
personal estate used for worship and 
other religious purposes, in the ab¬ 
sence of express provisions to the 
i contrary, and the “church’' being the 
body of communicants gathered in 
the church membership for the ob¬ 
servance of sacraments and for mu¬ 
tual support and edification in piety, 
morality, and religious observances. 
U S.—^Master v. Second Parish of 

Portland, D.C.Me., 36 F.Supp. 918, 

affirmed 124 F.2d 622. 

Mass.—McNellly v. First Presbyteri¬ 
an Church in Brookline, 137 N.E. 

691, 694, 243 Mass. 331. 

SalvatLou Anny is a church, a sect, 
and a religious institution.—^Bennett 
V. La Grange, 112 SJBL 482, 153 Ga 
428, 22 A.LJt, 1312. 
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time and under our institutions and laws, the term 
must be understood to express a spiritual or reli¬ 
gious corporation,!^ although in common parlance 
the word is used interchangeably to designate a so¬ 
ciety of persons who profess the Christian reli- 
g^on^s and the place where such persons regularly 
assemble for worship.!^ 

Used in its primary and more general meaning, 
the word '^church” may be defined as a building 
consecrated to the honor of God and religion, with 
members of the congregation using it united in the 
profession of the same Christian faith.!^ Several 
secondary meanings are g^ven, conforming to dif¬ 
ferent contexts in which the word is used, among 
which are the following: A society of persons who 
profess the Christian religionan organized body 
of Christians belonging to the same city, diocese, 
or provinces, as the Church at Corinth, or the Syrian 
Church a body of Christians worshiping in a 
particular church edifice or constituting one con¬ 
gregation a body of Christian believers observ¬ 
ing the same rites and acknowledging the same ec¬ 
clesiastical authority the collective body of 
Christians or those who acknowledge Christ as the 
Saviour of mankind.^® The word has also been de¬ 
fined as a formally organized body of Christians 
believing and worshiping together ;2i an assembly 
of persons united by the profession of the same 
Christian faith met together for religious wor¬ 
ship a number of professing Christians with 
their offspring associated together for divine wor¬ 
ship and godly living agreeable to the scriptures 

12^ N.J.—Amwell Baptist Soc. v. 

Fisher. 18 N.J.Law 264, 257. 

Fhrases 

“Incorporated church.”—r e s h y- 
tery of New Tork v, Westminister 
Presbyterian Church, 118 N.K 800, 

222 N.T. 305, 317—In re Prall, 79 N. 

Y.S. 971, 973, 78 APP.Div. 301. 

13. N.T.—Matter of Zinzow, 43 N.T. 

S. 714, 18 Misc. 653, 660. 

14. N.T.—^Matter of Zinzow, 43 N.T. 

S. 714, 18 Misc. 653, 660. 

16. Qa.—Wigrgrins v. Youngr, 57 S.B. 

2d 486, 487, 206 Ga. 440. 

11 C.J. p 763 notes 5-8. 

16. N.Y.—Matter of Zinzow, 43 N. 

Y.S. 714, 18 Misc. 653, 660. 

17. Md.—^Doan v. Ascension Parish, 

64 A. 314, 103 Md. 662, 668, 115 Am. 

S.R. 379, 7 L..R.A.,N.S., 1119. 

18. Md.—Doan v. Ascension Parish, 
supra. 

19. W.Va.—Wilson v. Perry, 1 S.E. 

302, 29 W.Va. 169, 185. 

20. W.Va.—Wilson v. Perry, supra. 

21. W.Va.—Wilson v. Perry, supra. 

28. Ga.—Josey v. Union L. & T. Co.« 

82 S.E. 628, 106 Ga. 608, 611. 


and submitting to the lawful government of Christ’s 
kingdom a religious body organized to sus¬ 
tain public worship a body of persons associat¬ 
ed together for the purpose of maintaining Chris¬ 
tian wors'hip and ordinances.^® 

Other definitions of the word "church” are as 
follows: A body of Christian believers holding the 
same creed, observing the same rites, and acknowl¬ 
edging the same ecclesiastical authority the body 
of communicants gathered into church order ac¬ 
cording to the established usage in any town, parish, 
precinct, or religious society established according 
to the law, and actually connected and associated 
therewith for religious purposes a society of 
Christians meeting together in one place, under 
I their proper pastors, for the performance of reli- 
I gious worship and the exercise of Christian dis¬ 
cipline, united together by covenant the whole 
society of worshiping Christians;^® aH the multi¬ 
farious denominations or societies of those profess¬ 
ing the Christian faith, no matter what their 
varying shades of belief or doctrine may be, and no 
matter with what ceremony or absence of cere¬ 
monies their faith may be evinced.®® 

Christian churcK In its generic sense, the term 
embraces all those who profess the religion of Jesus 
Christ.®! Specifically, the term may, according to 
the context, identify a certain great religious de¬ 
nomination and numerous congregations, known in¬ 
terchangeably as the Christian Church, the Church 
of Christ, and Disciples of Christ®® 

299, 94 Neb. 280, 284, AxulCes. 
1914D 447. 

As deaomlxiatloiL 

The term “church” as used In a cer¬ 
tain connection may have reference 
to the church denomination, and not 
the separate congregations of each 
denomination.—^Bailey v. Young 
Women’s Christian Ass’n of Philadel¬ 
phia, 109 A. 690, 692, 266 Pa. 255. 

27. Mass.—Stebbins v. Jennings, 10 
Pick. 172, 193. 

28. Mass.—^Baker v. Fales, 16 Mass. 
488, 498. 

29. Mass.—^Baker v. Fales, supra. 

30. N.Y.—Matter of Zinzow, 43 N.Y. 
Sw 714, 18 Misc. 653, 660. 

31. Ky.—^Kentucky Christian Mis¬ 
sionary Soc. v. Moren, 102 S.W.2d 
335, 336, 267 Ky. 358. 

The ‘household of faith” 

"It is true that all of those of the 
'household of faith* are entitled to 
the holy distinction.**—Kentucky 
I Christian Missionary Society v. Mor- 
>en, supra. 

32. Ky.—Kentucky Christian Mis¬ 
sionary Society ¥• Moren, supra. 


N.Y.—^Robertson v. Bullions, 9 Barb. 
64, 95. 

Similar deflnitioii. 

“Church” denotes any body of 
Christians holding and propagating a 
particular form of belief. 

Ind.—^Board of Zomng Appeals of 
City of Indianapolis v. Wheaton, 
76 N.B.2d 597, 601, 118 Ind.App. 
38. 

Or.—Scott Co, V. Roman Catholic 
Archbishop, Diocese of Oregon, 163 
I P. 88, 91, S3 Or. 97. 

23. Del.—^Trustees of Pencader 

Presbyterian Church In Pencader 
Hundred v. Gibson, 22 A.2d 782, 
791, 26 Del.Ch. 375. 

11 C.J. p 763 note 17. 

24. Ga.—Josey v. Union L. & T. Co., 
32 6.B. 628, 106 Ga. 608, 611. 

A church is an organization for re¬ 
ligious purposes or for the public 
worship of God.—^Bennett v. City of 
Lia Grange, 112 8.11 482, 485, 153 Ga. 
428, 22 A.L.R. 1312. 

25. Mass.—Silsby v. Barlow, 16 
Gray 329, 330. 

26. Neb.—In re Douglass, 143 N.W. 
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Congregational Church. A voluntary association 
of Christians united for discipline and worship, 
connected with, and forming a part of, some reli¬ 
gious society, having a legal existence a body 
of 'persons, members of a congregational or other 
religious societ}', established for the promotion and 
support of public worship, which body was set apart 
from the rest of the society, for peculiar religious 
observances, for the celebration of the Lord's sup¬ 
per, and for mutual edification an aggregate 
body or association, not a corporation or quasi cor¬ 
poration, formed within a religious society or par¬ 
ish,and set apart from the rest of the society for 
peculiar religious observances, for the celebration 
of the Lord’s supper, and for mutual edification.36 
The leading American lexicographers make the pri¬ 
mary meaning of the word “Congregational” as 
used in the term “Congregational Church,” pertain 
to church government,although a secondary and 
popular meaning relates to doctrine.^s The word is 
not a term of art, used only in some particular trade 
or business, and understood by those only who are 
engaged in that trade or business, but is a gen¬ 
eral term, in common use by all people, to designate 
a well-known denomination of Christians, whenever 
there is occasion to speak of it, and its meaning 
is a matter of law to be determined by the court.^^ 

Church of England. The English branch of the 
Western Church which after the Reformation re¬ 
pudiated the supremacy of the Pope, asserting that 
of the sovereign; the Episcopal Church, established 
and endowed in England by law.^® 

Greek Catholic Church. The term “Greek Catho- 


§ 1 

lie,” with respect to a church, is generic and may 
signify either a church: (1) United with Rome. 
(2) Organized under a hierarchy independent of 
Rome, formerly under the Russian Synod. (3) In¬ 
dependent, under the sole jurisdiction of a corporate 
body or patriarch.^! Each uses substantially the 
same liturgy, service, and discipline, derived gener¬ 
ally from the Eastern or Byzantine Church, which 
dates from the schism of Constantinople in 1054.^2 

Methodist Church. A religious society formed 
by the unification of the Methodist Episcopal 
Church, the Methodist Episcopal Church, South, 
and the Methodist Protestant Church.'*^ 

Mother Church. A name given to the First 
Church of Christ, Scientist, in Boston, Mass., an 
unincorporated religious society maintaining regu¬ 
lar religious services in its church edifice.^^ 

Presbyterian Church. A church, all branches of 
which are founded essentially on the Westminster 

standards.^ 5 

Church property. Property required for use of 
a church.^® 

c» Religious Corporation 

A religious corporation is a corporation the purposes 
of which as defined by charter or statute are directly 
ancillary to divine worship or religious teaching. 

A religious corporation is a corporation the pur¬ 
poses of which as defined by charter or statute are 
directly ancillary to divine worship or religious 
teaching,^*^ although the scope and application of 
the term may be defined and restricted by the terms 


33. Me.—Anderson v. Brock, 3 Me. 
243. 247. 

12 C.J. p 601 note 52. 

Congreirational form of church or¬ 
ganization see infra § 2. 

An incorporated Baptist dmroli, 
although congregational in character 
and independent, was neither a con¬ 
gregational church nor an independ¬ 
ent church as included in provisions 
of the religious corporations law con¬ 
cerning congregational and independ¬ 
ent churches.—Walker Memorial 
Baptist Church v. Saunders, 17 N.T. 
S.2d 842, 173 Misc. 465, affirmed 21 
N.Y.S.2d 612, 250 App.Div. 1010, ap¬ 
peal denied 22 N.T.S.2d 462, 259 App. 
Dlv. 1077, reversed on other grounds 
35 N.E.2d 42, 286 N.T. 462, reargu¬ 
ment denied 36 N.B2d 944, 286 N.T. 
607, motion denied 37 N.B.2d 147, 286 
N.T. 707, motion denied 39 N.B.2d 
294, 287 N.T. 679. 

34. Mass.—^Weld v. May, 9 Cush. 181, 
184. 

12 C.J. p 501 note 53. 
'‘Congregationallst** and ^'Congrega- 
76 C.J.S.—47 


tionalism” defined see infra sub¬ 
division d of this section. 

35. NH.—Hale v. Everett, 53 N.H. 
9, 83, 16 Am.R. 82. 

36. N.H.—^Hale v. Everett, supra. 

37. Mass.—^Boston v. Doyle, 68 N.E. 
851, 854, 184 Mass. 373. 

38. Mass.—^Boston v. Doyle, supra. 

12 C.J. p 502 note 57. 

39. N.H.—^Attorney General v. Dub¬ 
lin, 38 N.H 459, 513, 514. 

12 C.J. p 602 note 58. 

40. TJ.S.—^Pawlet v. Clark, Vt, 9 
Cranch 292, 325, 3 L.Ed. 736. 

11 C.J. p 763 notes 33, 34. 

41. N.T.—^Drozda v. Bassos, 23 N. 
T.S.2d 644, 545, 260 App.Div. 408, 
leave to appeal denied 33 N.E.2d 
666, 286 N.T. 856. 

42. N.T.—Drozda v. Bassos, supra. 

43. Mo.—^Marr v. Galbraith, 184 S. 
W.2d 190, 192, 238 Mo.App. 497. 

44. Mass.—Chase v. Dickey, 99 N.E. 
410, 411, 212 Mass. 556. 

45. Jnd.—^Ramsey v. Hicks, 91 N.E. 
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344, 346, 92 N.E. 164, 174 Ind. 428, 
30 L.R.A..N.S., 665. 

49 C.J. P 1833 note 70. 

46. N.M.—Church of the Holy Faith 
V. State Tax Commission, 48 P.2d 
777, 784, 39 N.M, 403. 

Belation to purposes and activities of 
Church 

The term **church property," as 
used in the constitutional provision 
exempting from taxation “all church¬ 
es, church property and houses of 
worship," has reference to the use of 
the property and its relation to the 
purposes and activities of the church 
organization, and does not exempt 
real property not used by it for any 
purpose except to derive income 
therefrom.—State v. Union Congrega¬ 
tional Church, 216 N.W. 326, 328, 173 
Minn. 40. 

47. Mo.—^In re St Louis Christian 
Science Inst, 27 Mo.App. 633, 637. 

Religious and charitable corporations 
distinguished see Charities § 2. 

A church synod incorporated for 
the purpose among others of dis- 



RELIGIOUS SOCIETIES 


76 C.J.S. 


§ 1 


of the statute in which it is used.^* A corporation 
established for purely academic purposes, for edu¬ 
cation in literature and in the arts and sciences, 
is in no sense a relig^ious corporation,^® even though 
engaged in educating youths for the ministry,50 
or placed under the management of a religious 
bodyA purely charitable corporation cannot be 
a religious corporation ;52 nor is a charitable so¬ 
ciety made into a religious corporation by being 
controlled by a church.53 A statute defining a re¬ 
ligious corporation as a corporation created for 
religious purposes has been held to apply to a cor¬ 
poration organized to provide churches for sea¬ 
men,®^ although other corporations so closely allied 
to religion that they may be broadly classed as 
religious corporations have been held not to be 
within the class designated as such by a particular 

statute.55 

d. Sect, Denomination, or Persuasion 

(1) In general 

(2) Sect 

(3) Sectarian 

(4) Particular sects or denominations 
(1) In General 

The term 'Veligious sect or denomination'’ refers to 
people believing in the same religious doctrines who are 
more or less closely associated or organized to advance 
such doctrines and increase the number of believers 
therein; a body or number of persons united in tenets 
but constituting a distinct organization or party by hold¬ 
ing sentiments or doctrines different from those of other 
sects or people. 

The term “religious sect or denomination” refers 


to people believing in the same religious doctrines 
who are more or less closely associated or or¬ 
ganized to advance such doctrines and increase the 
number of believers therein a church, or body 
of persons in some way united for purposes of wor¬ 
ship, who profess a common religious faith, and 
are distinguished from those composing other such 
bodies by a name of their own;57 a body or num¬ 
ber of persons united in tenets but constituting a 
distinct organization or party by holding senti¬ 
ments or doctrines different from those of other 
sects or people.®® 

Denomination. A class or collection of individ¬ 
uals called by the same name; a sect®® It has 
been said to be equivalent to, or synon 3 mious with, 
“persuasion.”®® 

Persuasion. In religious affairs, a creed or be¬ 
lief; hence a sect or party adhering to a creed 
or system of opinions.®^ 

(2) Sect 

The term “sect” refers to a party or body of persons 
who unite in holding certain special doctrines or opin¬ 
ions concerning religion, which distinguish them from 
others holding the same general religious belief; a church, 
society or other voluntary organization dedicated to the 
promotion of the peculiar views of its adherents. 

The term “sect” refers to a party or body of per¬ 
sons who unite in holding certain special doc¬ 
trines or opinions concerning religion, which dis¬ 
tinguish them from others holding the same gen¬ 
eral religious belief;®® a body of persons distin¬ 
guished by peculiarities of faith and practice from 
other bodies adhering to the same general system;®® 


seminatlnsr the Gospel throug-hout 
the world was a religious corpora¬ 
tion.—^Ehrangelical Lutheran Synod of 
Mo., Ohio and other States v. Hoehn, 
196 S.W.2d 134, 355 Mo. 257. 
sepaxate entitles 

When dealing with religious corpo¬ 
rations, two separate entities are In¬ 
volved, one being the legal corpora¬ 
tion and the other the spiritual as¬ 
sociation of religious congregants 
which constitutes the church Itself, 
and. ordinarily, the action of one of 
the entities has no effect on mem¬ 
bers of the other entity.—Walker 
Memorial Baptist Church v. Saun¬ 
ders, 17 ]Sr.T.S.2d 842. 173 Mlsc. 455, 
affirmed 21 N.Y.S.2d 612, 259 App. 
Div. 1010, appeal denied 22 N.Y.S.2d 
462, 259 App.Div. 1077, reversed on 
other grounds 35 N.E.2d 42, 285 N.Y. 
462, reargument denied 85 K‘.B.2d 944, 
286 NT.T. 607, motion denied 37 KBL 
2d 147, 286 N.Y. 707. motion denied 
39 N.B.2d 294, 287 N.Y. 679. 

A N.T.—‘TiSke v. Beaty, 201 N.T.S. 

441, 206 App.I>lv. 349, affirmed 144 

N.11. 907, 238 N.T. 698. 

54 tU. p 7 note 15. 


49. Mo.—^Wyatt v. Stillman Inst., 
260 S.W. 73, 303 Mo. 94—State v. 
Westminster College, 74 S.W. 990, 
175 Mo. 52. 

50. Mo.—Wyatt v. Stillman Inst., 
260 S.W. 73, 303 Mo. 94. 

61. Mo,—-Bvangellcal Lutheran Syn¬ 
od of Mo., Ohio and other States 
V. Hoehn, 196 S.W.2d 134, 865 Mo. 
267—State v. Westminster College, 
74 S.W. 990, 176 Mo. 52. 

62. Mo.—^Bvangellcal Lutheran Syn¬ 
od of Mo., Ohio and other States v. 
Hoehn, 196 S.W.2d 134, 355 Mo. 
257. 

63. Md.—BaJtzell v. Baltimore 

Church Home, etc., 78 A. 151, 110 
Md. 244. 

64. N.T.—Matter of Prall, 79 N.Y.S. 
971, 78 App.Dlv. 391, 804, 

55. Tonng Hen’s Ghzlstiaa Associa¬ 
tion 

N.T.—In re Watson, 68 N.B. 1109, 171 
N.Y. 256, 26L 
54 CJ. p 7 note 22 [aj, 
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56. Wls.—State v. Bdgerton School 
Dist. No. 8. 44 N.W. 967, 76 Wis. 
177, 192, 20 Am.S.R. 41. 7 L.K.A. 
330. 

53 a J. P 1296 note 68. 

57. Del —State ex rel. Traub v. 
Brown, 172 A. 835, 837, 6 W.W. 
Harr. 181. 

N.D.—Gerhardt v. Held, 267 N.W. 127, 
130, 66 N.D. 444. 

Pa.—Collins V. Kephart, 117 A. 440,* 
271 Pa. 428, 433. 

68. Ga.—^Bennett v. La Grange, 112 
S.E. 482, 153 Ga. 428, 22 A.L.R. 
1312. 

53 C.J. p 1296 note 59. 

59. W.Va.—^Wilson v. Perry, 1 S.1I 
302, 314. 29 W.Va. 169. 

60. N.BL—^Attorney General v. Du- 
I blin, 38 N.H 459, 643. 

61. N.H.—Hale v. Everett. 53 NJBL 
I 9, 62, 16 Am.H. 82. 

62. N.D.—Gerhardt v. Held, 267 N. 
i W. 127, 130. 66 N.D. 444. 

63. CaL-^ordon v. Board of B>d. of 
City of Los Angeles, 178 P.2d 488, 
490, 78 Cal.App.2d 464. 

56 C.J. p 1271 note 61. 
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a church, society or other voluntary organization 
dedicated to the promotion of the peculiar views of 
its adherents.®4 The term also may mean a com¬ 
munion;®® denomination;®® or persuasion;®7 a 
religious body;®® specifically, the adherents col¬ 
lectively of a particular creed or confession.®® 
While the term ‘‘sect” has been held not limited 
to Christiansjo it has been defined as a body of 
Christians cut off or separated from the rest, 
who live apart, and by themselves, having a form 
of church government, discipline and wors’hip dif¬ 
ferent from others, and especially from those from 
whom they separated, and who thus, forming a dis¬ 
tinct section or society, acquire a name or denom- 
ination.7i 

(3) Sectarian 

The term “sectarian” may mean devoted to, pertain¬ 
ing to, or promotIve of, the interest of a sect or sects, 
especially, marked by attachment to a sect or denomin¬ 
ation; and the term, in a broader sense. Is used to de¬ 
scribe the activities of the followers of one faith as re¬ 
lated to those of adherents of another. 

The term “sectarian,” as an adjective, means de- 


§ 1 

nominational;'^2 devoted to,peculiar to,*^^ per¬ 
taining to,"^® or promotive of,^® the interest of a 
sect77 or sects® especially, marked by attachment 
to a sect or denomination.'^® The term, in a broad¬ 
er sense, is used to describe the activities of the 
followers of one faith as related to those of ad¬ 
herents of another.®® In its common acceptation, 
the term implies more than mere reference to a 
sect.®i “Sectarian” is not S 3 non>Tnous 'with,®^ and 
has been distinguished from,®® “religious.” 

As a noun, the word “sectarian” means one of a 
party in religion which has separated itself from 
the established church, or which holds tenets differ¬ 
ent from those of the prevailing denomination in 
a kingdom or state.®* While the word is some¬ 
times used as a term of reproach,®® being defined 
as bigotedly attached to the tenets and interests of 
a denomination,®® there is a just and inoffensive 
sense in which it may be said that every religionist 
is a sectarian.®'^ 

Sectarian hook. A book which shows that it 
teaches the peculiar dogmas of a sect as such;®® 


64. Iowa.—^Knowlton v. Baumhover, 
166 N.W. 202, 182 Iowa 691, 704, 5 
A.LuR. 841. 

56 C.J. p 1271 note 52. 

65. Pa.—Stevenson, v. Hanyon, 7 Pa. 
Dist 585, 590. 

66. Pa.—Stevenson v. Hanyon, su¬ 
pra. 

56 C.J. p 1271 note 54, 

^Denomiiiatloxi’’ equivalent 
N.H.—^Muzzy v. Wilkins, Smith pp. 
1 , 21 . 

67. N.H.—^Muzzy v. Wilkins, supra, 
^^ersnasion” distinsruislied 

N.H.—^Muzzy v. Wilkins, supra. 

68. Pa.—Collins v. Kephart, 117 A. 
440, 271 Pa. 428. 

56 C.J. p 1271 note 56. 

69. N.D.—Corpus Juris quoted In 
Gerhardt v. Held, 267 N.W. 127, 
130, 66 N.B. 444. 

Pa.—Stevenson v, Hanyon, 7 Pa.Dlst. 
585, 590. 

70. Pa.—Collins v. Kephart, 117 A. 
440, 271 Pa. 428. 

58 aj. p 1271 note 51 [bl. 

71. N.H .—Muzzy v. Wilkins, Smith 

pp. 1, 20. 

56 ax p 1271 note 50. 

72. N.D.—Corpus Juris quoted In 
Gerhardt v. Held, 267 N.W. 127, 
lao, 66 N.D. 444. 

66 C.X p 1272 note 68. 

Catholic Church 

Word “sectarian” applies to Cath¬ 
olic Church, without distinction be¬ 
tween original church and later de¬ 
nominations of Christian relisdon.— 
State V. Taylor, 240 N.W. 675, 674, 
122 Neb. 454. 


Phrases employingr word “sectarian** 

(1) In greneral.—State ex rel. John¬ 
son V. Boyd. 28 N.E.2d 256, 265, 266, 
217 Ind. 848—56 C.J. P 1273 notes 89- 
91, 93. 

(2) “Sectarian purpose.”—Gordon 
V. Board of Ed. of City of Eos An¬ 
geles, 178 P.2d 488, 495, 78 CaI.App.2d 
464—66 C.X p 1273 note 94. 

73. N.D.—Corpus Juris quoted in 
Gerhardt v. Held, 267 N.W. 127. 
130, 66 N.D. 444. 

56 C.X p 1272 note 69. 

74. N.D.—Corpus Juris quoted in 
Gerhardt v. Held. 267 N.W. 127, 
130, 66 N.D. 444. 

66 C.X p 1272 note 70. 

75. N.D.—Corpus Juris quoted in 
Gerhardt v. Held. 267 N.W. 127, 
130, 66 N.D. 444. 

56 C,J. p 1272 note 71. 

76. N.D.—Corpus juris quoted in 
Gerhardt v. Held, 267 N.W. 127, 
130, 66 N.D. 444. 

Pa.—Collins V. Kephart, 30 Pa.DIst. 
188, 195. 

77. N.D.—Corpus Juris quoted in 
Gerhardt v. Held, 267 N.W. 127, 
130, 66 N.D. 444. 

56 C.X p 1272 note 73. 

78. N.D.—Corpus Juris quoted in 
Gerhardt v. Held, 267 N.W. 127, 
130, 66 N.D. 444. 

56 aJ. P 1272 note 74. 

79. N.D.—Corpus juris quoted in 
Gerhardt v. Held, 267 N.W. 127, 
ISO, 66 N.D. 444. 

Tex.--JChurch v. Bullock. 109 S.W. 
115, 104 Tex. 1, 6, 16 Ii.R.A.,N.S., 
860. 

sa Cal.—^Evans v. Selma Union 
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High School Dist., 222 P. 801, 193 
Cal. 64. 57. 31 A.L.R. 1121. 

N.D.—Corpus juris quoted in Ger¬ 
hardt V. Heid, 267 N.W. 127, 180, 66 
N.D. 444. 

81. Pa.—Collins v. Kephart, 80 Pa. 
Dist. 188, 195. 

82. Colo.—People v. Stanley, 265 P. 
610, 81 Colo. 276, 290. 

83. Colo.—^People v. Stanley, supra. 
‘Wash.—State v. Frazier, 173 P. 35, 

102 Wash. 369, 376, L.R.A.1918P 
1056. 

84. Nev.—State v. Hallock, 16 Nev. 
373, 385. 

56 C.J. p 1273 note 96. 

85. Iowa.—^Knowlton v. Baumhover, 
166 N.W. 202, 182 Iowa 691, 704, 5 
A.L.R. 841. 

88. Nev.—State v. Hallock, 16 Nev, 
373, 385. 

87. Iowa.—Knowlton v. Baumhover, 
166 N.W. 202, 182 Iowa 691. 704, 5 
A.L..R. 841. 

56 C.J. p 1273 note 99. 

88. Ky.—^Kackett v. Brooksville 
Graded School Dist., 87 S.W. 792, 
120 Ky. 608, 27 Ky.L. 1021, 117 Am. 
S.R. 599, 69 E.B.A. 592, 9 AnmCas. 
36. 

N.J.—Doremus v. Board of Hid. of 
Borough of Hawthorne, 71 A.2d 
732, 740, 7 N.J.Super. 442. 

Contents determine character as 
“seotarlan” 

NJ*.—^Doremus v. Board of Ed. of 
Borough of Hawthorne, supra. 

56 OJ. P 1272 note 81 Ca]. 

Bible h41d sectarian ‘book 

Wis.—State v. District Board of 



§ 1 


RELIGIOUS SOCIETIES 


76 C.J.S. 


one which teaches some doctrine peculiar to a 
sect;89 not alone that it is so comprehensive as to 
include them by the partial interpretation of its ad- 

herents.90 

Sectarian doctrines. The doctrines of a religious 
sect which are not common to all the other sects.91 

Sectarian institution. An institution affiliated 
with a particular religious sect or denomination, 
or under the control or governing influence of such 
sect or denomination one whose purpose, as 
expressed in its charter, and whose acts, done pur¬ 
suant to powers conferred, are promotive of the 
tenets or interests of a denomination or sect.93 

(4) Particular Sects or Denominations 

Numerous terms designating particular religious sects 
or denominations, such as Catholic, Congregationalist, 
Lutheran, and Mohammedan have been defined. 

Numerous terms designating particular religious' 
sects or denominations have been defined.94 

Catholic. The term “Catholic” has been defined 
as meaning the whole Christian Church or the 
Holy Christian Church, and, in accordance with 
the decrees of the seven general councils, as mean¬ 
ing not heretical, not schismatic.^5 it has been 
said that “Catholic,” without any prefix, does not 
signify any particular religion, but is applied to 
the whole of the Christian church, and is contained 
in the confession of faith of many of the Pro¬ 
testant churches;99 and when so used it has been 


held not to be the same as, but to be distinguished 
from, “Roman Catholic.”97 

“Roman Catholic” refers to a Christian who ad¬ 
mits the authority of the Pope.99 has been said 
that the phrase “Roman Catholic” is included with¬ 
in the term “Christian.”99 

Congregationalist; Congregationalism. A Con¬ 
gregationalist is one who adheres to Congregation¬ 
alism;^ one who holds to the independence of 
each congregation or church of Christians, and 
the right of the assembled brethren to elect their 
own pastors and determine all ecclesiastical mat- 
ters.9 As otherwise expressed, Congregationalists 
are a denomination of Protestants, who maintain 
that each particular church has authority from 
Christ for exercising church government and en¬ 
joying the ordinances of worship within itself.9 
They are divided into Calvinists of the old school, 
a large number of Hopkinsians, Arminians, Unitari¬ 
ans of different grades, etc.4 “Congregational per¬ 
suasion” is a term which has manifestly the same 
meaning as “Congregational denomination,” and 
includes Unitarians as well as Trinitarians.^ Con¬ 
gregationalism is that mode of church government 
which maintains the independence of separate 
churches that system of church government 
which vests all ecclesiastical power in the assem¬ 
bled brotherhood of each local church as an inde¬ 
pendent body.*^ Strictly speaking, the term is not 
appropriately used to designate any system of 


School No. 8. 44 N.W. 967, 76 Wis. 
177, 20 Am.S.B. 41. 7 L.R.A. 330. 

56 C,J. p 1272 note 81 [h]. 

Bible held not sectaiian booh 
N.J.—^Doremus v. Board of Ed. of 
Borough of Hawthorne, 71 A. 2d 
732. 740. 7 N.J.Super. 442. 

56 G.J. p 1272 note 81 [c]. 

89- Colo.—^People v. Stanley, 255 P. 
610. 81 Colo. 276. 291. 

90- Ky.—^Hackett v. Brooksville 
Graded School Dist., 87 S.W. 792, 
120 Ky. 608, 27 Ky.L. 1021, 117 
Am.S.R. 599, 69 L.R.A. 592, 9 Ann. 
Cas. 36. 

N.J.—Doremus v. Board of Ed. of 
Borough of Hawthorne, 71 A 2d 
732, 740, 7 NJ.Super. 442. 

91- Wls.—State v. District Board of 
School No. 8, 44 N.W. 967, 76 Wls. 
177, 20 Am.S.R. 41. 7 L.R.A. 330. 

92- N.D.—Corpus OTnrls guoted in 
Gerhardt v. Held, 267 N.W. 127, 
131, 66 N.D. 444. 

56 Gjr. p 1272 note 87. 

Seld "seotariaa” instltiitlons 

(1) In general.—Gurney v. Fergu¬ 
son, 122 P,2d 1002, 1003, 190 OkL 254 
—56 C.J. p 1272 note 87 [b]. 

<2) Hospital controlled by reli¬ 


gious order.—Constitutional Defense 
League v. Waters. 162 A 216. 217, 
308 Pa. 150—56 C.J. p 1272 note 87 
Cb] (2)-(5). 

93. N.D.—Corpus Juris guoted in 
Gerhardt v. Held. 267 N.W. 127, 
130, 66 N.D. 444. 

56 C.J. p 1273 note 88. 

94. JehovfOi’s Witnesses 

A religious sect whose members 
profess allegiance to a visionary 
heavenly kingdom and disclaim all 
duties of citizenship which they deem 
in conflict with such heavenly alle¬ 
giance.—U. S. ex rel. Hoce v. McGin¬ 
nis, D.C.W.Va., 56 F.Supp. 668. 
BCeglddo 

A church or cult which accepts the 
Bible and practices its teachings, but 
which believes that the present 
“age,*' about six thousand years, will 
end at the second coming of Christ 
and that then a “few,** some one hun¬ 
dred and forty-four thousand, will be 
accepted and “chosen** to start an¬ 
other age.—^People ex rel. Sisson v. 
Sisson. 281 N.T.S. 559. 560, 156 Misc. 
236. 

95- Pa.—Czechoslovak Catholic 
Church Charter, 7 Pa.Dlst & Co. 
18. 


96. Pa.—Czechoslovak Catholic 

Church Charter, supra. 

97. Md.—Dolan v. Baltimore, 4 Gill 
394, 405. 

98. N.H.—Hale v. Everett 53 N.H. 
9, 54, 16 Am.R. 82. 

99. N.H.—^Hale v. Everett supra. 

1. N.H.—^Attorney General v. Dub¬ 
lin. 38 N.H 459. 542. 

Congregational form of church or¬ 
ganization see infra § 2. 

‘‘Presbyterian” distinguished 

N.H.—Muzzy v. Wilkins, Smith pp. 

1 , 22 . 

2. N.H—Attorney General v. Dub¬ 
lin, 38 N.H. 459, 541. 542. 544. 

12 C.J. p 501 note 52 [a]. 

3. N.H—^Attorney General v. Dub¬ 
lin, supra. 

12 C.J. p 502 note 64. 

4. N.H—^Attorney General v. Dub¬ 
lin, supra. 

5. N.H—Attorney General v. Dub¬ 
lin. supra. 

12 C.J. p 502 note 66. 

8. N.H—^Attorney General v. Dub¬ 
lin. supra. 

7. N.H.—^Attorney General v. Dub¬ 
lin, supra. 
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doctrines.* 

Free Baptists. A term identical in meaning with 
Free Will Baptists,® and used to designate persons 
of the same religious belief who are members of 
the same denomination.^® 

Judaism. The religion of those believers in the 
Old Testament who still expect and look for a 
promised Messiah.^! 

Lutheran. One who accepts or adheres to the 
doctrines of Luther or the Lutheran Church; 
the system of faith held by Lutherans as set forth 
in the Augsburg Confession and in a number of 
other symbols, known as Luther’s catechisms, the 
Apology of the Augsburg Confession, the Schmal- 
kalden Articles, and the Formula of Concord.^* 

Mohammedan; Mohammedanism. A Moham¬ 
medan is a person who believes in the religion of 
Mohammed, and in Mohammed as a true prophet.^* 
Mohammedanism is the religion of those who ac¬ 
knowledge Mohammed to be a true prophet.!^ 

Morman. A member of the Church of Jesus 
Christ of Latter-Day Saints, because of a belief 
in the Book of Mormon, which, it is claimed, is a 
sacred history of the ancient inhabitants of Amer- 
ica.15 

Paganism. The religion of those who have not 
the loiowledge of the true God, but worship idols.^® 

Presbyterian; Presbyterianism. A Presbyterian 
is a member of any of the Presb^-terian churches; 
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the word also means of or pertaining to ecclesiasti¬ 
cal government by elders or by presb 3 rteries.i'^ 
Presbyterianism is a name indicating primarily a 
system of church government embod 3 ung the belief 
that the management of the New Testament church 
is in the hands of representatives of the people 
called “presbyters.”^* Presb 3 'terianism as it ex¬ 
ists is both a polity and a doctrine.^® Its doctrine 
is commonly known as Calvinism;*® and its polity 
consists of self-government through chosen repre¬ 
sentatives, rejecting alike the rule of one man, 
and the rule of the extemporized and irresponsible 
assembly.*! 

Protestant. A Christian who protests against 
the doctrines and practices of the Roman Catholic 
Church;** a general term comprehending all those 
w’ho, professing Christianity, yet are not in the 
communion of the church of Rome;** a collective 
name for a large class of Christian denominations, 
and embracing all such denominations, except the 
Roman Catholic and Eastern churches.*^ 

Spiritualist; Spiritualism. A Spiritualist is a 
believer in Spiritualism,** or one claiming to have 
some power, through intercourse with the spirit 
world, or the hidden power of occultism, to divine 
the thoughts of others,*® or who holds communica¬ 
tions with departed and disembodied spirits.**^ Spir¬ 
itualism is a belief that the spirits of the dead can 
commimicate with the living through the agency 
of persons called “mediums,” who possess qualities 
or gifts not possessed by mankind in general;** 


a. N.H.—Attorney General v. Dub¬ 
lin, supra. 

9. Iowa.—^Park v. Chaplin, 64 N.W. 
674, 96 Iowa 55. 59 Am.S.H. 353, 31 
Ii.RA 141. 

19. Iowa.—^Park v. Chaplin, supra. 
11. N.H.—Hale v. Everett, 53 N.H. 

9. 54. 16 Am.R. 82. 

19. Webster New Int.D. 

Creeds and discipline of Lutheran 
Church. Evangelical Church and Ger¬ 
man Reformed Church have been 
compared and distinguished.—^Marien 
V. Evangelical Creed Cong., 113 N.W. 
66. 67. 132 Wis. 650. 

13. N.H.—Hale v. Everett, 53 N.H. 
9, 54. 82. 16 Am.R. 82. 

14. N.H.—Hale v. Everett, supra. 

15. Webster New InLD. 

41 C.J. p 215 note 51. 

le. N.H—Hale v. Everett. 63 N.H. 

9. 54. 16 Am.R. 82. 

17. Century D. 

49 aj. p 1333 note 68. 

Presbyterian form of church organ¬ 
ization see infra § 2. 

13. Ind.—Ramsey v. Hicks, 91 N.E. 
344, 346, 92 N.E. 164, 174 Ind. 428, 
^0 L.R.A.,N.S., 665. 


^OSplsoopaoy’’ distingriiBlied 
Episcopacy Is the government of 
the church by bishops, in opposition 
to Presbyterianism, or the govern¬ 
ment of the church by presbyteries 
or presbyters.—Muzzy v. Wilkins, 
Smith, N.H, pp. 1, 21. 

19. Ind.—^Ramsey v. Hicks, 91 N.E. 
344. 346. 92 N.E. 164, 174 Ind. 428, 
30 L.R.A,N.S.. 666. 

Two senses 

The word ‘'Presbyterian" is used 
in two senses; one as a form of 
church gdvemment or polity; the 
other ^ a religious faith or doctrine, 
based on the Westminster Confession 
of Faith and the Larger and Shorter 
Catechisms; any church denomina-’ 
tion or religious body which accepts 
and conforms to both of these mean¬ 
ings has the right to call itself 
“I^esbyterian."—^In re McKean’s Es¬ 
tate. 33 A.2d 51, 52, 152 Fa.Super. 
613. 

20. Ind.—^Ramsey v. Hicks, supra. 

21. Ind.—Ramsey v. Hicks, supra. 
Principal system of polity 

Presbyterianism is one of the prin¬ 
cipal systems of church polity 
known as the Christian Protestant 
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Church, occupying an Intermediate 
position between episcopacy end Con¬ 
gregationalism.—^Trustees of Penca- 
der Presbyterian Church in Pencader 
Hundred v. Gibson. 22 A2d 782, 790, 
26 DeLCh. 375. 

22. N.H—Hale v. Everett, 53 NJBL 
9, 56, 57. 16 Am.R. 82. 

50 C.J. p 825 note 51. 

23. N.H.—Hale v. Everett, supra. 

50 C.J. p 825 note 52. 

24. N.H—^Hale v. Everett, supra. 
''Protestant Episoopal jurisdiction'’ 
N.T.—Mount V. Tuttle, 91 N.Y.S. 195, 

198, 99 App.Div. 433. 

25. Webster New Int.D. 

26. Miss.—^Johnson v. State, 65 So. 
218, 220, 107 Miss. 196, 51 L.RJL, 
N.S.. 1183. 

58 C.J. p 1303 note 18. 

27. hllss.—Johnson v. State, supra. 

28. N.J.—Mlddledltch v. Williams, 
17 A 826, 45 N.J.Eq. 726. 731, 4 L. 
R,A 788. 

58 C.J. p 1802 note 9. 

Spizitnallsxtt is concerned almost 
enolQsively with transferring mes¬ 
sages between the living and those 
who have departed life through the 
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the local bod}' in relation to other church bodies 
or judicatories and the rights of the individual 
members therein.^^ As discussed infra § 35, a re¬ 
ligious society which has adopted the presbyterial, 
as distinguished from the congregational, form of 
government, has subordinated itself to the control 
of the supreme governing body of the general 
church organization of which it is a part, and a 
religious society formed as a body free of any 
church control retains its independent character un¬ 
til its articles of association have been changed 
and the society has adopted for itself a changed 
status. 

An attempt at formal adoption based on a defec¬ 
tive notice of the meeting called for that purpose 
is irregular, and a constitution based thereon, in 
the absence of evidence of subsequent acquiescence 
and recognition, is not binding.^® A constitution 
acquiesced in, and recognized by, a religious society 
is valid and binding,although never legally 

adopted.i2 

The society may adopt rules or by-laws for the 
government of its affairs which %vill be binding 
unless they are imreasonable,^^ or in conflict with 
the provisions of its own constitution,^^ or articles 
of incorporation,!® or the general laws.!® Where 
the constitution and by-laws of a church do not 
clearly determine the rights of parties at issue, the 
interpretation by the church itself, as disclosed by 
its own acts, will be adopted as the interpretation 
controlling the issue.!^ A constitution should not 
be construed in a manner to include within its 
terms the means for the destruction of the evan¬ 
gelical organization for the protection of which the 
constitution was devised.!® 


b. Alteration or Amendmezit 

The constitution of a religious society, after It has 
been adopted or has been recognized as binding, can be 
changed or amended only In the manner provlcfed there¬ 
in or by the rules and by-laws of the society. Ordinarily 
there must be unanimous consent of all members to an 
amendment of the constitution changing the fundamental 
faith or doctrine, but by a majority vote the church may 
amend its constitution In respect of administration and 
temporal matters. 

The constitution of a religious society, after it 
has been adopted or has been recognized as bind¬ 
ing, can be changed or amended only in the man¬ 
ner provided therein!® or by the rules and by-laws 
of the society.2® So also the making of an amend¬ 
ment of the by-laws must follow the method sanc¬ 
tioned by the constitution or, in the absence of ex¬ 
press constitutional provisions, by the usage of 
the society.®! ^ power granted by a constitution of 
a church to amend or change the confession of 
faith, catechism, constitution and rules of disci¬ 
pline includes a power to adopt an entirely new con¬ 
stitution, rules of discipline, or form of govern¬ 
ment.®® Even where a constitution provides that 
no rule or ordinance shall at any time be passed to 
change or do away with the confession of faith, 
changes in the interest of clearness of expression, 
or fulness of statement, of the accepted doctrines of 
the church may be made,®® nor does such prohibi¬ 
tion interfere with changes in administration not 
affecting the articles of faith.®^ 

Power of society or church judicatory to amend. 
Whether the power to make changes in the consti¬ 
tution of a society rests with the members there¬ 
of or with some judicatory superior to the local 
body, and if so, with which one, depends on the 


member is bound thereby on becom¬ 
ing a member, and the charter or 
constitution is the contract between 
members and association.—^Rock Zion 
Baptist Church v. Johnson, supra. 

9. "Md,—^Bennett v. St. PauVs Bvan- 
geliced Lutheran Church, 112 A. 
619. 137 Md. 341, 14 A.L.K. 622. 

Pa.—^Purmanskl v, Iwanowski, 108 A. 

27, 265 Pa. 1. 
mth and dootxixie 

Provisions of constitution adopted 
by local church would be construed 
as declaration of an adherence to 
faith and doctrine of general church, 
and not as intending to impress 
property of local church with an 
express trust.—^Reformed Btethanien 
Church V. Ochsner, 81 N.W.2d 249, 
72 S.D. 150. 

W. Pa-—^Appeal of Bhrenfeldt, 101 
8P!a. 186. 

Kaoessity of notice of meeting gen- 
ficttlly see infra $ 18. 


11. Pa.—Schlichter v. Keiter, 27 A, 
45. 166 Pa. 119, 22 IuR.A. 161. 

54 C.J. p 9 note 46. 

12. Or.—^Philomath College v. Wy¬ 
att. 31 P. 206, 37 P. 1022, 27 Or. 
390. 26 L.R.A. 68. 

13. La.—^Rock Zion Baptist Church 
y. Johnson, App., 47 So.2d 397. 

54 C.J. p 9 note 48, p S3 note 46. 
Powers of church or society with re¬ 
spect to church or denominational 
rules, regulations, and usages gen¬ 
erally see infra § 82. 

14i Pa.—Howard v. St Thomas* 
African Episcopal Church, 52- Fa. 
Super. 116. 

15. Cal.—aiorris v. Richard Clark 
(Missionary Baptist Church, 177 P. 
2d 811, 78 CalJ^pp.2d 490. 

16. Tex.—Wallace v. Wells, Civ. 
App., 228 S.W. 1111. 

17. N.J-—Grupe v. Rudisill, 144 A. 
874, 104 N.J.Eq. 233. 

18. Del.—^Trustees of Pencader 
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Presbyterian Church In Pencader 
Hundred v. Gibson, 22 A.2d 782, 
26 Del.Ch. 376. 

19. Neb.—^Rottmann v. Bartllng, 85 
N.W. 126, 22 Neb. 376. 

54 C.J. p 9 note 53. 

SO. Neb.—^Rottmann v. Bartllng, su¬ 
pra. 

2L Cal.—^Pirst English Evangelical 
Lutheran Church of Los Angeles 
V. Dysinger, 6 P.2d 622, 120 Cal. 
App. 139. 

Maas.—^Boston First African M. E. 
Soc. V. Worthy, 122 N.E. 289, 232 
■ Ma as. 331. 

22. Cal.—IPresbyterian Church Per¬ 
manent Committee of Missions, 
etc., V. Presbyterian Church Pacific 
Synod, 106 P. 396, 167 Cal. 105. 

23. HI.—^Kuns v. Robertson, 40 N. 
E. 343, 154 HI. 894. 

54 a J. p 9 note 67. 

24k Pa-—Commonwealth v. Stauffer, 
137 A. 179, 289 Pa. 189. 
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terms of the organic law of the society,25 the pow¬ 
er to make changes having been held in some in¬ 
stances to be in the highest church judicatory.26 
Under the constitutional pro\dsion of a church that 
there shall be no alteration of the constitution by 
its highest church judicatory unless by the request 
of the society, the request need not originate with 
the members of the society, but a proposed change 
may be laid before the society by such judicatory, 
and, after the society has expressed its wish for 
such change, it may be made by such judicatoiy’ 
but, where one of the proposed changes in the 
constitution is that such judicatory shall have pow¬ 
er to initiate changes, the implication is that under 
the constitution the power does not exist, and the 
court has followed the practical construction de¬ 
nying the power to the judicatory under the con- 
stitution.28 It has been held that a church may not 
change a synod form of organization into a con¬ 
gregation form by amending its constitution.^^ 

Limitations on power. In the absence of a pro¬ 
vision in its constitution to the contrary, there 
must be unanimous consent of all members of a so¬ 
ciety, to an amendment of the constitution chang¬ 
ing the fundamental faith or doctrine, and resulting 
in a diversion of its property to other uses;^o but 
by a majority vote the church may amend its con¬ 
stitution in respect of administration and temporal 
matters or mere forms of worship not affecting re¬ 
ligious doctrine or discipline.*^ Where a society 
incorporates under a general law giving it a right 


to manage its affairs under by-laws which are rea¬ 
sonable and in conformity to the law, a by-law es¬ 
tablishing a form of ritual and assuming to put 
it out of the power of the corporation to change it 
except by unanimous vote of its members is unrea¬ 
sonable,3* and a minority has no power under 
such by-law to prevent a change adopted by the ma¬ 
jority.** A provision in a church constitution re¬ 
quiring two-thirds vote of the whole society for 
an alteration of the constitution has been construed 
to require only two-thirds of the members voting,*^ 
but in some jurisdictions such a clause has been 
held ambiguous, justifying the court in follow¬ 
ing the practical construction adopted by the church 
requiring a two-thirds vote of the whole society in¬ 
cluding nonvoting members.*^ 

§ 4. Incorporation and Effect Thereof 

a. Right to incorporate 

b. Proceedings 

a. Eight to Incorporate 

The right to Incorporate Is based on the terms of the 
statute under which Incorporation is sought, and there 
must be conformity with the statute as to the purposes 
of the proposed incorporation and conformity with the 
general laws of the state. Where constitutional provi¬ 
sions exist restricting the establishment of religious cor¬ 
porations, the right to Incorporate is governed thereby* 

The right to incorporate is based on the terms 
of the statute imder which incorporation is 
sought,** and conformity must be had therewith as 
to the purposes of the proposed incorporation.*^ 


25. Tex.—Clark V. Brown, ClvApp.,' 
108 S.W, 421, reversed on other 
grrounds 116 S.W. 360, 102 Tez. 823, 
24 L.R.A.,N.S., 670. 

26. Cal.—^Presbyterian Church Per¬ 
manent Committee of Missions, 
etc. V. Presbyterian Church Pacific 
Synod, 106 P. 895, 167 Cal. 105. 

Mich.—^Borgrman v. Bultema, 182 N. 
W. 91. 213 Mich. 684. 

27. m. —^Kuns V. Hobertson, 40 N.B. 
343, 154 m. 394. 

64 C.J. p 10 note 63. 

28. Mich.—^Bear v. Heasley, 67 N.W. 
270, 98 Mich. 279, 24 Lr.R.A. 615. 

29. CaL—^E*irst English Evangelical 
liutheran Church of Los Ang’eles 
V. Dysinger, 6 P.2d 522, 120 Cal. 
App. 139. 

30. Minn.—^Mattson v. Saastamoi- 
nen, 209 N.W. 648, 168 Minn. 178. 

31* Minn.—>Mattson v. Saa.sts.moin- 
en, supra. 

32. Ma s s .—Saltman v. Nesson, 88 N. 
E. 8, 201 Mass. 534. 

33. Mass.—Saltman v. Nesson, su¬ 
pra. 


34. HI.—^Kuns V. Robertson, 40 N.E.! 

843, 154 Ill. 394. I 

64 C.J. p 10 note 72. j 

35. Mich,—^Bear v. Heasley, 67 N.W. 
270, 98 Mich. 279, 24 L.R.A. 615. 

36. Ind.—Kompier v. Thegrza, 13 N. 
E.2d 229, 213 Ind. 542. 

Pa.—^In re Charter of Jehovah's Wit¬ 
nesses, Com.Pl., 55 York Leg.Rec. 
186. 

Incorporation of consolidated church¬ 
es see infra § 95. 

The purpose of acts enabling re¬ 
ligious denominations to appoint 
trustees who would constitute a body 
corporate to take care of their tem¬ 
poralities of their respective congre- 
grations is wholly of a temporal na¬ 
ture.—Gibson v. Trustees of Penca- 
der Presbyterian Church in Pencader 
Hundred, 20 A.2d 134, 25 Del.Ch. 817, 
decree sustained Trustees of Penca¬ 
der Presbyterian Church In Penca¬ 
der Hundred v. Gibson, 22 A.2d 782, 
26 Del.Ch. 376—Gibson v. Trustees 
of Pencader Presbyterian Church in 
Pencader Hundred, 10 A.2d 332, 24 
Del.Ch. 270. 

I initiative 

1 The members of a religious asso- 
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elation may incorporate on their own 
initiative, reserving exclusive control 
to themselves of such property as 
they may acquire, or they may or¬ 
ganize in subordination to the disci¬ 
pline and rules of any greater body 
of which they may form an integral 
part.—^Kompier v. Thegza, 13 N.E.2d 
229, 213 Ind. 542. 

37. Mo.—^In re Henry County Mut. 

Burial Ass'n, 77 S.W.2d 124, 229 

Mo.App. 300. 

64 C.J. p 10 note 76. 

Fedinlary benefit 

Religious corporation cannot be 
created for its founders' pecuniary 
benefit.—^In re Henry County Mut. 
Burial Ass'n, 77 S,W.2d 124, 229 Mo. 
App. 300. 

Qualities glorified 

Court is not required to approve a 
proposed religious corporation which 
might possibly tend to glorify qual¬ 
ities which are the very antithesis of 
religion, notwithstanding the right 
of Incorporators to freedom of re¬ 
ligious belief; a certificate of in¬ 
corporation of *Xiong Island Church 
of Aphrodite" was approved after 
it was represented to the court in a 
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Likewise conformity to the general laws of the 
state is required.^^ Some statutes specifically con¬ 
fer the right to incorporate by providing for the 
incorporation of religious societies,39 and such so¬ 
cieties, if desirous of incorporating, must apply un¬ 
der such statute rather than under the provisions of 
the general membership corporation law.^® In some 
states the right exists under the general corporation 
law, which by its terms includes religious societies 
among those entitled to incorporate,^l or the sup¬ 
port of public worship among the purposes enu¬ 
merated for which incorporation is permitted^^ 
The right to incorporate under a statute giving 
that right to proprietors of real estate lying in 
common has been held to be conferred on holders 
in common of church property.^^ 

A statute providing for the incorporation and 
government of churches has been held to apply to 
separate congregations and not to the church at 
large.^^ Under a statute so providing, an associate 
body worshiping in a separate meeting-house or 
chapel may become separately organized and incor¬ 
porated, but only with the consent of the parent so- 


ciety.^5 It has been held that a schismatical body 
within a church may incorporate,^® but it must be 
done openly with the announcement of the schis¬ 
matical character of the body and not under the 
guise of being an offshoot of the original society.^^ 
Under an incorporating law whose terms are per¬ 
missive, not mandator}', the right to incorporate has 
been held to be restricted to the persons or body, 
which under church laws and usages are vested 
with the administration of its temporalities.^® 

A statutory provision that no religious corpora¬ 
tion shall be recognized as existing except by ex¬ 
press statute “of this state” has reference only to 
associations having temporalities to administer 
within the state, and does not bar the recognition 
of associations incorporated in other states unless 
they undertake to exercise their corporate fran¬ 
chises within the state.^® The term of existence 
may be fixed by the statute under which incorpora¬ 
tion vras obtained.®® It has been held that a court 
of equity is entitled to look through the corporate 
structure of an organization and to determine that 
a corporation organized as a stock corporation was 


conference with one of the proposed 
incorporators that the proposed cor¬ 
poration was not being organized for 
any purpose other than a religious 
conception of love, beauty, and har¬ 
mony and that its precepts and prac¬ 
tices would not tend to glorify any 
qualities which are in opposition to 
the almost universal conception of 
religion.—In re Long Island Church 
of Aphrodite. 14 N.Y.S.2d 762, 172 
Misc. 668. 

38. Pa—In re First Church of 
Christ Scientist, 6 Pa.Dist. 745, 20 
Pa.Co. 241. 

XnterfereiLoe with reUglous freedom 
Applications of religious societies 
for certificates of incorporation un¬ 
der membership corporations law 
were denied, where it appeared that 
there would be Interference with re¬ 
ligious freedom guaranteed by both 
federal and state constitutions, in 
that object of the societies was to 
persuade citizens of a particular 
faith to abandon their faith for an¬ 
other—In re American Jewish Evan¬ 
gelization Soc., 50 N.y.S.2d 236, 183 
Misc. 634. 

38. N.T.—Voorhees v. Amsterdam 
Presb. Church, 17 Barb. 103. 

Or.—Gregory v. Salem General Hos¬ 
pital, 153 P.2d 837, 176 Or. 464. 
StatatM distiaguUdied 

Religious Corporations Law is de¬ 
voted to organization and govern¬ 
ment of various denominational 
churches, whereas the membership 
corporations law applies to benevo¬ 
lent, charitable, philanthropic, and 
missionary organizations.—^Taylor v. 


Day Star Baptist Church, 92 N.T.S. 
2d 206. 196 Misc. 449. 

Effect on prior corporate body 
Act authorizing incorporation of 
religious societies did not obliterate 
former corporate body of trustees 
for church or divest title to church 
property out of the church.—^Toole v. 
Christ Church, Houston, Tex.Civ. 
App., 141 S.W,2d 720, error refused. 
Statute held invalid 
Supplement to act to incorporate 
trustees of religious society was 
held unconstitutional as authorizing 
I transfer of property of one religious 
corporation to another without cor¬ 
porate action of original owner and 
without consent of cestuis que trus- 
tent.—St. John the Baptist Greek 
Catholic Church of Perth Amboy, N. 
J., V. Gengor, 180 A. 379, 118 N.J.Eq. 
467, modified on other grounds 189 
A 113, 121 N.J.Bq. 349. 

40. N.T.—^Application of Temple of 
Joy, 86 N.Y.S.2d 678. 

41- Tex.—^Tunstall v. Wormley, 54 
Tex. 476. 

42. Pa.—^In re St. Luke's M. E. 
Church, 17 Phila. 26L 

43. Mass.—^Howard v. Hayward, 10 
Mete. 408. 

54 C.J. p 10 note 8L 

44. N.Y.—^Baxter v. McDonnell, 49 
N.E. 667, 165 N.Y. 83. 40 L.R.A 
670. 

4B. N.Y.—Church of Redemption v. 
Grace Church, 68 N.Y. 670. 

46. Pa.—^In re Charter Church of 
Mother of God Czenstochowa, 5 
Lack.L6g.N. 128. 
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47. Pa —^In re Charter Church of 
Mother of God Czenstochowa^ su¬ 
pra, 

48. Mich.—Smith v. Bonhoof, 2 
Mich. 115. 

54 C.J. p 11 note 88. 

49. Mich.—In re Tlcknor, 13 Mich. 
44. 

50. Mich.—^Terpenlng v. Gull Lake 
Assembly of Michigran Conference 
of Methodist Protestant Church, 
299 N.W. 165, 298 Mich. 610. 

Summer resort assoolatloiL 
Church assembly, incorporated un¬ 
der statute authorizing formation 
of corporations to purchase and im¬ 
prove grounds for meetings of as¬ 
semblies organized to promote reli¬ 
gion for terms not exceeding thirty 
years, adopting articles of associa¬ 
tion fixing such period as its term 
of existence, obtaining initial capital 
by selling to general public shares of 
stock and platted lots in summer re¬ 
sort premises owned by it, assessing 
and collecting from lot owners their 
proportionate shares of taxes levied 
on such premises, building and rent¬ 
ing store building thereon, and as¬ 
sessing lot owners for upkeep and 
improvement of premises, was sum¬ 
mer resort association, with mun¬ 
dane and pecuniary considerations so 
predominate as to bar holding it a 
religious adjunct with right of cor¬ 
porate existence in perpetuity, so 
that its existence expired thirty 
years after date of incorporation.— 
Terpening v. Gull Lake Assembly of 
Michigan Conference of Methodist 
iProtestant Church, supra. 
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actually intended and conducted as a nonprofit re¬ 
ligious society.51 

Constitutional prov^isions. Where constitutional 
provisions exist restricting the establishment of re¬ 
ligious corporations, the right to incorporate is 
governed thereby. ^ constitutional restriction of 
the right to incorporate as a religious corporation, 
prohibiting such incorporation except for a limited 
purpose, operates to bar the incorporation of reli¬ 
gious associations as religious corpoiations for oth¬ 
er than the excepted purposes,53 but it does not bar 
the incorporation under the statutes of associations 
which are not to be classed as religious corpora¬ 
tions.®^ The constitutional restriction does not ap¬ 
ply to religious associations which have completed 
their incorporation before the time when the restric¬ 
tion goes into effect, and which the constitution by 
its terms exempts from the operation of the restric¬ 
tion.®® 

b. Proceedings 

(1) In general 

(2) Notice and meeting for election of 

trustees 

(1) In General 

The statutory requirements for the Incorporation of a 
religious society must be substantially followed, and in 
the absence of such compliance there Is no corporation 
de Jure. 

The statutory requirements for the incorporation 
of a religious society must be substantially fol¬ 
lowed.®® Where the statute requires it, there must 


S 4 

be a public notice given at a stated meeting, as dis¬ 
cussed infra subdivision b (2) of this section, an 
election or appointment of the required number of 
trustees,®^ a certificate in proper form, executed, 
verified by affidavit, and recorded by the trustees, as 
discussed infra § 5, and approval of the certificate 
by the court®® In the absence of substantial com¬ 
pliance, there is no corporation de jure,®® nor will 
the mere declaration of the founder of the church 
in his deed to the trustees make it so.®® However, 
notwithstanding defects in the charter, it will be 
a corporation de jure if within the terms of a later 
curative statute according that status to going con¬ 
cerns which had previously been attempted to be 
formed under the laws of the state.®i 

Application. An application for incorporation 
should contain only the matters prescribed by law.®® 
It should not contain a recital with respect to mat¬ 
ters which are the subject of express statutory con¬ 
trol,®® and the inclusion of such matter in the ap¬ 
plication is ground for the court’s refusal to ap¬ 
prove.®^ In the absence of statutory requirement 
to the contrary, it is not necessary in the incor¬ 
poration of a religious society that all of the mem¬ 
bers should sign the petition.®® However, an appli¬ 
cation which does not set forth the names and resi¬ 
dences of the subscribers thereto is fatally defec¬ 
tive.®® The fact that some of the applicants had 
previously signed an application to consolidate with 
another church will not affect the regularity of the 
proceedings.®’^ Under some provisions a hearing 
on the application is required, and an unincorporat¬ 
ed religious society or oi^nization, even though 


51. N.T.—^Kittingrer v. Churchill, 292 

N.Y.S. 35, 161 Misc. 8, affirmed 292 

N.Y.S. 51, 249 App.DIv. 703. 

52. W.Va.—^Powell v. Dawson, 82 S. 

E. 214, 46 W.Va. 780. 

54 aj. p 11 note 90. 

SIlBsionary sodoty 

(1) It has been held that the home 
missionary society of a religrious de¬ 
nomination is not a “church or reli¬ 
gious denomination,” within the con¬ 
stitutional provision declaring that 
no charter of Incorporation shall be 
granted to any church or religious 
denomination.—Stump v. Sturm, W. 
Va., 254 P. 636, 166 CCA. 98. 

(2) It has also been held, however, 
that where several persons agreed 
to become a corporation by the name 
of the “Baptist Missionary Society 
of West Virginia,” for the purpose 
of promoting religion by aiding in 
support of Baptist ministers en¬ 
gaging in preaching the gospel, and 
by aiding in the erection of houses 
of worship on missionary fields in 
the state and by collecting and dis¬ 
bursing funds for such purposes, 


certificate of Incorporation would not 
be granted, since to do so would in 
effect be incorporating the church 
the parties represent, and contrary 
to the provisions of the Constitution 
and statutes.—Powell v. Dawson, 32 
S.E. 214, 45 W.Va. 780. 

53. Mo.—^In re St. Louis Christian 
Science Inst, 27 Mo.App. 638. 

54 C.J. p 11 note 92. 

54. Mo.—St Louis Colonization As- 
soa V. Hennessy, 11 Mo.App. 555. 

54 C.J. p 11 note 93. 

55. Mo.—Keith, etc.. Coal Co. v. 
Bingham, 10 S.W. 32, 97 Mo. 196. 

56. Ga.—^Methodlst Episcopal 

Church South v. Decell, 5 S.E.2d 
66, 60 Ga.App. 843. 

Payment of costs 

Pa.—In re Charter of Jehovah^s Wit¬ 
nesses, Com.Pl., 55 York Leg.Bec. 
186. 

57. m.—^Ferraria v. Vasconoelles, 28 
Ill. 456. 

Misa—Gullett r. First Christian 
Church, 122 So. 732, 154 Miss. 616. 
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58. N.Y.—^In re General Council of 
Assemblies of God of N. Y., 96 
N.Y.S.2d 521. 

56. Miss.—Gullett v. First Chris¬ 
tian Church, 122 So. 732, 154 Misa 
516. 

54 C.J. p 11 note 6. 

60. Mass.—^Eustace v. Di(^ey, 182 
N.E. 852, 240 Mass. 55. 

61. La^Miller v. St Marks Baptist 
Church. 104 So. 121, 158 La 877. 

62. iPa—In re Russian Orthodox 
Catholic Church, 28 PaDlst 205. 

54 C.J. p 11 note 9. 

63. Pa—^In re Russian Orthodox 
Catholic Church, 28 PaDlst 205. 

64. Pa—^In re Russian Orthodox 
Catholic Church, supra 

65. Mo.—North St Louis Cfiiristlan 
Church V. McGowan, 62 Mo. 279. 

66. Pa—^In re TTnited Brethem B;e- 

I brew Cong., 11 York Leg.Rec. 89. 

167. Ala—Walker v. McPherson* 74 

I So. 449, 199 Ala 486. 
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a stranger to the proceeding, may file objections 
and appear in court and resist the application for 
a charter where it is proposed to use or mention 
the name of such association without its consent.®^ 

(2) Notice and Meeting for Election of 
Trustees 

In proceedings for the Incorporation of a religious 
society, compliance must be had with requirements of 
the statute as to the giving of notice and as to holding 
of a meeting for the election of trustees. 

Under some provisions, notice of the application 
for incorporation must be given to the person or 
organization whose name is proposed to be used or 
mentioned in the charter of incorporation, in or¬ 
der to aftord to such person or organization the 
opportunity to appear and object to the use or men¬ 
tion of its name in such application.®^ A statute 
requiring notice of the proposed incorporation 
of the members of a religious society does not 
require notice where the incorporators are not mem¬ 
bers of a religious organization, but desire to or¬ 
ganize a corporation in connection with a church 
of the:r own peculiar tenets to be associated there¬ 
with.'^® 

Under a statute requiring notice of a meeting for 
the election of trustees prior to incorporation, and 
providing for the reading of the notice by a per¬ 
son named in the statute as authorized to do so, at 
the church or meeting house, and on particular days 
named, there must be a substantial compliance with 
such requirements.^! However, unless required by 
the statute, the notice of the meeting for election 
of trustees need not be given by any particular 
person, 72 and it is a sufficient reading at a church 
meeting to show a reading immediately after the 
benediction, before any of the congregatipn had 

left.72 


^Tiere the statute requires that a meeting of 
which due notice is given shall be held at the church 
or meeting-house for the election of trustees, it is 
of the substance of the proceedings that the meeting 
be held at the church meeting-house, or other place 
where the congregation statedly meet for divine 
wor5hip74 and, where a part of the congrega¬ 
tion worshiped at one place and part at another, a 
meeting at either place, provided notice of it was 
duly given at both places, is a compliance wdth the 
statute.75 If it appears that due notice was given 
to all and that none were excluded, the proceed¬ 
ings are not invalidated by the fact that the meet¬ 
ing was not attended by one faction of the society.76 

§ 5. -Certificate and Charter 

a. In general 

b. Contents 

c. Change or amendment of charter; re¬ 

vival 

a. In General 

The certificate of incorporation must be executed in 
compliance with the statutes, and the acceptance of the 
charter by the religious society must be by an act of the 
society as a body. 

The certificate of incorporation must be ex¬ 
ecuted in compliance vrith the statutes.77 Where 
the statute so requires, the certificate must be made 
immediately after the meeting held for the purpose 
of incorporation,78 must be signed by the required 
number of persons,"^ must be under seal,®® ac- 
loiowledged or verified by affidavit,®! and record- 
ed.®2 If the statute designates the officer before 
whom the certificate of incorporation shall be ac¬ 
knowledged, an acknowledgment before an officer 
clearly within the designation is sufficient;®® it is 
insufficient if before any other.®^ In the absence 
of statutory requirement, a seal is not necessary.®® 


68i Oa.—Methodist Episcopal 
Church South v. Decell, 5 S.K2d 
66. €0 Ga.App. 843. 

69. Ga.—ethodist Episcopal 
Church South v. Decell. 5 S.E.2d 
66. 60 Ga.App. 843. 

70. Wis.—^Fronke v. Mann. 81 N.W. 
1014, 106 Wis. 118, 48 L.R.A. 856. 

71. Wis.—^Kulinskl v. Dambrowskl. 
29 Wis. 109. 

72. Wis.—West Koshkonongr Cong. 
V. Ottesen. 49 N.W. 24, 80 Wis. 62. 

7a. Wis.—West Koshkonongr Cong. 
V. Ottesen. supra. 

74. Wis.—^Kulinski v- Dambrowski, 
29 Wis. 109. 

75. N.T.—St. Jacob’s Lutheran 
Church V. Ely, 73 N’.T. 323. 

Wis.—etc.. Temple v. Vin¬ 
cent, 105 N.W. 1026, 12T Wis. 93. 


76. Wis.—Spiritual, etc., Temple v. 
Vincent, supra—-West Koshkonong 
Cong. V. Ottesen, 49 N.W. 24, 80 
Wis. 62. 

77. Gku—^Hartsdeld v. Tremont 
Temple Baptist Church, 136- S.B. 
650. 163 Ga. 557. 

54 C.J. p 11 note 2. 

78. N,Y.—^In re Cutchogue Cong. 
Church, etc., 30 N.B. 43. 131 N.Y. 1. 

79. N.Y.—^In re Ruthenian Greek 
Catholic Church, 229 N.Y.S. 520, 
224 App.Div. 113, affirmed 164 N. 
E. 602. 249 N.Y. 607. 

60. Ill.—Ferraria v, Vasconcelles, 23 
Ill. 456. 

61. Ill.—^Ferraria v. Vasconcelles, 23 
Ill. 456. 

54 C.J. p 12 note 36. 

The purpose of a secosiA affidavit 
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of incorporation of a religious socie¬ 
ty is to change corporate name or 
amend provisions of original affidavit 
and not to show election of addition¬ 
al or new trustees .—First Apostolic 
Church of New Haven, Ill., v. Holtz- 
claw, 84 N.E.2d 167, 336 Hl.App. 393. 

82. Ga.—^ECartsfield v. Tremont Tem¬ 
ple Baptist Church, 136 S.E. 550, 
163 Ga. 557. 

HI.—^Ferraria v. Vasconcelles. 23 Ill. 
456. 

83. N.Y.—Greenwich Second M. EJ. 
Church V. Humphrey. 21 N.Y.S. 
89, 66 Hun 628, affirmed 36 N.E. 
812, 142 N.Y. 137. 

54 C.J. p 12 note 38. 

64. N.Y.—^Pipst Baptist Soc. v. Rap- 
alee, 16 Wend. 605. 

85. Pa—^In re Cathedral Church of 
Christ, 30 PaBist 43. 
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Acceptance by society. The acceptance of a 
charter by a religious society must be by an act of 
the society as a body,S6 at a meeting regularly 
held for the purpose.S7 Individual assent thereto 
by each member of the society, e'vddenced b}' his 
signature, is not the equivalent of acceptance by 
act of the society.^S 

b. Oontents 

statutory requirements as to the contents of the cer¬ 
tificate of incorporation and charter must be substantially 
followed. 

Statutory requirements as to the contents of 
the certificate of incorporation and charter must 
be substantially followed.^^ Where the statute so 
provides, there must be a distinct statement of 
the name of the corporation,^® the purpose for 
which it is formed,the place where the corpo¬ 
rate affairs are to be transacted,the term for 
which it is to exist,®^ the number of its trustees,®^ 
the date of their election or appointment and 
the length of term for which they were elected 
or appointed,®® and the facts showing a compliance 
with the statutory requirements for the meeting 
at which the trustees have been elected.®® 

A charter of a proposed corporation for the stq>- 
port of public worship should clearly state the kind 
or form of worship purposed, and distinctly name 
the kind of church government to which it is to 
be subject,®7 hut it is not necessary, under a stat¬ 
ute providing that the form of worship and kind 


§ 5 

of church government shall not be inconsistent with 
the constitution or laws of the United States or 
the state, that the certificate should state such to 
be the fact, a finding of the court to that effect at 
the hearing on the application being all that is 
necessary.®® The charter need contain provisions 
relating to the nature, control, and disposition of 
its property, only to the extent required by the 
statute.®® Ordinarily no provision is necessary in 
a charter, concerning any matter provided for by 
statute,1 as, for example, the duties of officers and 
members;® nor should a charter contain anything 
which is properly the subject of regulation by a by¬ 
law.® 

c. Change or Amendment of Charter; Bevival 

A religious corporation may at any time surrender Its 
charter and accept a new one with other and different 
provisions, or It may obtain an amendment of its charter, 
provided such amendment does not alter the original 
principles or violate the fundamental law of the corpora¬ 
tion, or the general law or public policy of the state. 

A religious corporation may at any time surren¬ 
der its charter and accept a new one with other 
and different provisions,^ or it may obtain an 
amendment of its charter,® provided such amend¬ 
ment does not alter the original principles or violate 
the fundamental law of the corporation,® or the 
general law or public policy of the state.*^ A char¬ 
ter of a church will not be amended so as to alter 
its original principles even on the petition of a 
majority of the congregation where the minority 


86. Pa.—Shortz v. TJnangst, Z Watts ] 

& S. 45. I 

87. Pa.—Sliortz ▼. Unanyst, supra. 1 

88. Pa.—Shartz v. XJnangrst, supra. | 

89. HI.—Ferraria v. Vasconcelles, 23 
111. 456. 

90. N.T.—.Lynch v. Pfeiffer, 17 N.E. 
402, 110 N.T. S3. 

54 C.J. p 12 note 44. 

91. Pa.—Matter of St. Luke's M. B. 
Church, 17 Phila. 261. 

99. Pa.—In re Christ’s Evangelical 
Lutheran Church, 5 Pa.Co. 121— 
Matter of St Luke’s M. R Church, 
17 Phila. 261. 

93. Pa.—Matter of St Luke's M. E. 
Church, supra. 

94. Pa.—^In re Christ's Evangelical 
Lutheran Church, 5 Pa.Co. 12L 

64 aj. p 12 note 48. 

96. HI,—^Ferraria v. Vaaconcelles, 28 
HI. 456. 

Pa.—Matter of St Luke's M. BL 
Church, 17 Phila. 26L 

98. N.T.—Lynch v. Pfeiffer, 17 N.'Si. 

402, 110 N-.Y. 83. 

54 C.J. p 12 note 50. 


97. Pa.—^In re Charter, 1 Del.Co. 
415. 

98. Pa.—Application for Charter of 
St Bartholomew’s Protestant Epis¬ 
copal Church, 103 A. 826, 260 Pa. i 
284. 

99. Pa.—Application for Charter St 
Bartholomew's Protestant Episco¬ 
pal Church, supra. 

54 C.J. p 13 note 55. 

1. Pa.—Matter of St Luke’s M. E. 
Church, 17 Phila. 26L 

54 aj. p 13 note 56. 

2. Pa.—^Xn re Christ’s Evangelical 
Lutheran Church, 5 Pa.Co. 121. 

3- Pa.—^In re Christ's Evangelical 
Lutheran Church, supra. 

4. S.C.—Attorney General v. Society 
for Belief, eta, 81 S.C.Ea. 804. 

5. Pa.—Sawer v. Gosser, 1 Wkly.N. 
C. 55. 

S.C.—Attorney General v. Society for 
Belief, eta, 81 S.aEq. 604. 

I Amendment by minority 
I Where majority of members of in¬ 
corporated local church renounced 
faith of^ general church and permit¬ 
ted forfeiture of corporate clmrter, 
amendments to articles of Incorpo¬ 
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ration hy minority after revival of 
charter and after beginning of liti¬ 
gation to determine title to church 
property, which majority had at¬ 
tempted to transfer to new corporer 
tion organized by them, were inval¬ 
id, since opportunity should be given 
to all eligible to participate in con¬ 
duct of corporate affairs to determine 
whether amendments were proper.— 
St. Michael’s Ukrainian Greek Cath¬ 
olic Church of Woonsocket v. Boha- 
chewsky, 196 A. 796, 60 B.I. 1. 

Piling of articles under general stat¬ 
ute 

Act of church in filing iartl<fies of 
Incorporation with secretary of state 
under general statute constituted 
only an amendment to charter there¬ 
tofore existing, and title to church 
property continued In the chur<^— 
Toole V. Christ Church, -Houston, 
Tex.Civ.App., 141 S.W.2d 720, error 
refused. 

8. Pa.—Commonwealth v. Cornish, 
13 Pa. 288. 

54 C.J. P 13 note 84. 

7. Pa.—re German Evangelical 
Lutheran Church, 6 Pa.Di8t. 412, 20 
Pa.Co. 472. 

54 CJr. p 18 note 65. 
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objects,* nor can such purpose of the entire mem¬ 
bership to alter their faith be implied from equivo¬ 
cal acts.® Where the majority of members of 
an incorporated subordinate church renounces the 
faith of the genera! church and permits forfeiture 
of the corporate charter, they may not question 
the authority of the minority to revive the cor¬ 
porate charter.^® 

§ 6. -Validity; Collateral Attack 

While a proceeding may lie to set aside an order of 
incorporation of a religious society for failure to ccmpiy 
with statutory requirements, inquiry into the validity of 
the charter of a religious society cannot be made in a 
collateral proceeding or at the instance of* persons es¬ 
topped to deny its corporate existence. 

While a compliance with statutory requirements 
is necessary to incorporation, as discussed supra 
§§ 4, 5, and a proceeding may lie to set aside an 
order of incorporation of a religious society for 
failure to comply with such requirements,inquiry 
into the validity of the charter of a religious society 
cannot be made in a collateral proceedingi^ or at 
the instance of persons estopped to deny its cor¬ 
porate existence.^® The right to incorporate cannot 
be attacked collaterally,^^ even though the attack 
is based on constitutional grounds.^® Likewise, 
incorporation will not be invalidated in a collateral 
proceeding on grounds of irregularity in the 
proceedings to incorporate, as, for example, on the 
ground of the making of the certificate one month 


after the meeting, instead of '‘immediate!/' as the 
statute requires,or by the recording officer’s 
error^^ or failure to record,^* or by an accidental 
loss of seals after they were affixed.^® It has 
been held that a parishioner may not question the 
corporate organization of a church, in an action 
for a declaratory judgment ,20 or in a summary pro¬ 
ceeding tmder statute to determine the validity of 
the election of trustees ,21 and that such right rests 
solely in the attorney general of the state .22 The 
corporate organization of a church may not be at¬ 
tacked as unreasonable by congregation members 
on the ground that the scheme of organization vests 
control of its property in ecclesiastics rather than 
in the -people of the congregation, where the law 
under which the corporation was created clearly 
admits of ecclesiastical controL23 

§ 7. -Name 

In the absence of any statutory restriction, a relig¬ 
ious society, when It incorporates, may adopt any name 
reasonably appropriate to the declared purposes of the 
corporation, subject to the rule that it cannot use a 
name to the use of which some other body has an ex¬ 
clusive right, and subject to the discretionary power of 
the court to refuse to allow the new corporation to adopt 
a name so similar to the name of an existing corpora¬ 
tion as to lead to confusion- 

In the absence of any statutory restriction, a 
religious society, when it incorporates, may adopt 
any name reasonably appropriate to the declared 
purposes of the corporation,®^ subject to the rule 


8. .Pa.—^^latter of Hebron Evangeli¬ 
cal Lutheran Church, 9 Phlla. 609. 

9m Wis.—-Wisconsin Universahst 

Convention v. Prairie du Sac Un¬ 
ion Unitarian, etc., Soc., 139 N.W. 
753. 152 Wis. 147. 

54 C.X p 13 note G7. 

10. R.I.—St. Michaers Ukrainian 
Greek Catholic Church of Woon¬ 
socket V. Bohachewsky, 196 A. 796, 
60 H.I. 1. 

Membership on restoration 

Where majority of members of in¬ 
corporated local church, with collab¬ 
oration of trustees, renounced faith 
of general church, attempted to 
transfer church property to new cor¬ 
poration organised by them, and per¬ 
mitted forfeiture of corporate char¬ 
ter, which was revived by minority, 
organization of old corporation would 
be restored by meeting, conducted by 
master, of members consisting of; 
those who remained members with-; 
out Joining new corporation, those | 
who became members after date of 
renunciation, and former majority 
members who were willing to profess 
adherence to general church.—St. 
Michael’s Ukrainian Greek' Catholic 
Church of Woonsocket y. Bohachew¬ 
sky, supra. 


11- Ga.—ethodist Episcopal 
Church South v. Decell, 6 S.E.2d 
66. 60 Ga.App. 843. 

Petition; evidence 

Ga.—^Methodist Episcopal Church 
South V. Decell, supra. 

12. Conn.—McAuliffe v. Russian 
Greek Catholic Church of St. John 
the Baptist, 36 A.2d 53. 130 Conn. 
521, certiorari denied Russian 
Greek Catholic Church of St. John 
the Baptist v. McAuIiffe, 65 S.Ct 
60. 323 U.S. 726, 89 L Ed. 583. 

Del.—St. Xicholas Ruthenian Greek 
Catholic Church v. Bilanski, 162 A. 
60, 19 Del,Ch. 49. 

54 C.J. p 13 note 69. 

13. Mo.—Congregation B'Nal Abra¬ 
ham V. Arky, 20 S.W.2d 899, 323 
Mo. 776. 

N.Y.—^Harlem Church of Seventh 
Day Adventists v. Greater New 
York Corporation of Seventh Day 
Adventists, 260 N.Y.S. 517, 145 
Misc. 508, reversed on other I 
grounds 280 N.Y.S. 828. 245 App. 
Div. 292, modified on other grounds 
198 N.E. 615, 269 N.Y. 18. 

14. Mo.—Kllx V. Polish Roman 
Catholic St. Stanislaus Parish, 118 
S.W. 1171, 137 Mo.App. 347. 

15. Mo.—^Klix V. Polish Roman 
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Catholic St. Stanislaus Parish, su¬ 
pra. 

16. N.Y,—In re Cutchogue Cong. 
Church, etc., 30 N.B. 43, 131 N.Y. 1. 

17. N.Y.—St. Jacob’s Lutheran 
Church V. Bly, 73 N.Y. 323—Mat¬ 
ter of Arden, 4 N.Y.S. 177, 1 Conn. 
Suit. 159. 

18. Md.—Mills V. Zion Chapel, 87 A. 
257, 119 Md. 510. 

19. N.Y.—St. Jacob’s Lutheran 
Church V. Bly, 73 N.Y. 323. 

20. N.Y.—^Harosym v. St. John’s 
Greek Catholic Church of Syra¬ 
cuse, 267 N.Y.S. 906, 239 App.Div. 
563. 

21. N.Y.—Application of Kaminsky, 
295 N.Y.S. 989, 251 App.Div. 132, 
reargument denied In re Kamin¬ 
sky, 298 N.Y.S, 171, 251 App.Div. 
795, affirmed 13 N.E.2d 456, 277 
N.Y. 624. 

22. N.Y.—Application of Kaminsky, 
supra—^Harosym v. St. John’s 
Greek Catholic Church of Syra¬ 
cuse, 267 N.Y.S. 906, 239 App.Div. 
568. 

23. Del.—St Nicholas Ruthenian 
Greek Catholic Church v. Bilanski, 
162 A. 60, 19 Del.Ch. 49. 

24. Wis.—Spiritual, etc.. Temple v. 
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of law that it cannot use a name to the use of 
which some other body, incorporated or unincor¬ 
porated, has an exclusive right, 2 5 and subject to the 
discretionary power of the court to refuse to al¬ 
low the new corporation to adopt a name so similar 
to the name of an existing corporation as to lead 
to confusion,26 or a name which is a generic term 
which the applicants may not arrogate to their ex¬ 
clusive use.27 However, the court in the exercise 
of its discretion has allowed a new corporation to 
take the name of a defunct corporation, where such 
action has been approved by the church judicatory, 
and the title to property is not affected thereby,28 
or to take the name of an unincorporated associa¬ 
tion of which the applicants for inqprporation were 
formerly a part, it appearing that the association 
had no right to the exclusive use of the name,^® 
and a part of a religious order on incorporating 
has been allowed to adopt the name of the religious 
order, the independent existence of the order not 
being affected thereby.30 A religious corporation 
does not acquire an exclusive right to its name if 
the words used are generic in character and in 
common use.3i 

A religious corporation has the same power 
to change its name as it had at first to adopt it, 
subject to existing statutory regulations,32 where 
the change of name does not affect the identity of 
the corporation so as to prevent its holding the cor¬ 
porate property previously acquired33 An order 
changing the name of a religious corporation may 
be revoked, although there is no statutory provi¬ 


sion in express terms authorizing itM 

§ 8. - Proof of Incorporation; Presump^ 

tions 

The certificate is proper evidence of the fact of In¬ 
corporation, and where the statute expressly so provides, 
user of corporate powers for a specified term of years 
raises a presumption of legal Incorporation in pursuance 
of the laws of the state, provided the acts relied on to 
show user are acts pertaining particularly to corporate 
powers and not merely such acts as an unincorporated 
religious society might perform. 

The certificate is proper evidence of the fact of 
incorporation ;35 but the record of the certificate 
is not, unless nonproduction of the certificate is 
accounted for.3 3 A certificate regular in form 
and subsequent user of corporate rights thereunder 
are prima facie evidence of incorporation,^^ and 
failure to record the certificate of incorporation 
does not prevent the society from proving its cor¬ 
porate existence by evidence of acts of user.38 Or¬ 
dinarily, a presumption of lawful incorporation ex¬ 
ists in the absence of evidence to the contrary.33 
Moreover, where the statute expressly so provides, 
user for a specified term of years raises a pre¬ 
sumption of legal incorporation in pursuance of the 
laws of the state,provided the acts relied on to 
show user are acts pertaining particularly to cor¬ 
porate powers and not merely such acts as an un¬ 
incorporated religious society might perform.^i It 
has been held, however, that, in the absence of evi¬ 
dence of user, no presumption of incorporation is 
raised by the loss of church records.^2 


Vincent, 105 N.W. 1026, 127 Wla 
93. 

54 C.X p 13 note 79. 

Aroteotion of name 
A religrious corporation, whose 
membership was composed of colored 
persons, could maintain a suit in 
eauity to restrain former members 
from wrongrfully claiming: to be offi¬ 
cers of the corporation, arrogratlng 
to themselves the rights and privi¬ 
leges of the corporation, and in va¬ 
rious ways imdermining the corpo¬ 
ration, since no adequate legal rem¬ 
edy was available €uad the corpora¬ 
tion had a right to protect its name 
and to preserve itself.—^Pacific Move¬ 
ment of Eastern World v. Wright, 
Mo.App., 117 S.W.2d 647. 

25. S.O.—Corpus Jnris cited In 
Turbeville v. Morris, 26 S.R2d 321, 
833, 203 S-X:?. 287. 

54 C.J. p 13 note 80. 

26. Ga.—^Methodist Episcopal 
Church South v. Decell, 5 S.E.2d 
66, 60 Ga.App. 843. 

54 C.J. p 13 note 81. 

27. N.T.—^Tn re Church of God 
76 C.J.S.—48 


World Headquarters, 46 N.Y.S.2d 
545, 182 Misc. 851. 

Particular names held improper 
(1) ‘‘General Council of Assem¬ 
blies of God of New York, Inc.‘'—^In 
re General Council of Assemblies of 
God of N. Y., 96 N.Y.S.2d 621. 

<2) “Church of God.”—In re 
Church of God World Headquarters, 
46 N.Y.S.2d 546, 182 Misc. 861. 

28. P€L—^In re Bloomfield First 
Presb. Church, 2 A. 574, 111 Pa. 
166. 

29. Pa.—Clarion Hospital Assoc.‘s 
Charter, 10 Pa-Dist. & Co. 189. 

30. Mo.—^Helpers of Holy Souls Soc. 
V. Law, 186 S.W. 718, 267 Mo. 667. 

31. N.Y.—^New Thought Church v. 
Chapin, 144 N.Y.S. 1026, 169 App. 
Div. 723. 

64 C.J. p 14 note 85. 

132. Pa.—^In re Bloomfield First 
Presby. Church. 2 A. 574, 111 Pa. 
156. 

64 C.J. p 14 note 86. 

33. Minn.—^Meyer v. German Evan¬ 
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gelical Lutheran Emmanuel 
Church, 33 N.W. 786, 37 Minn. 241. 

54 C.J. p 14 note 88. 

34. N.Y.—In re Abyssinian Baptist 
Church, 13 N.Y.S. 919. 

35. N.Y.—Jackson v. Leggett, 7 
Wend. 377. 

36. N.Y.—Jackson v. Leggett, supra. 

37. N.Y.—Summit Beformed Dutch 
Church V. Harder, 12 N.Y.S. 297, 
68 Hun 605, affirmed 27 N.E. 853, 
126 N.Y. 646. 

38. D.C.—^Washington Fifth Baptist 
Church V. Baltimore, etc., R. Co., 
16 D.a 269. 

39. Wis.—Skinner v. Richardson, 46 
N.W. 318, 76 Wls. 464. 

40. Mich.—^lonia Cong. Church v. 
Webber, 20 N.W. 642, 64 Mich. 671 
—^Newark M. E. Church v. Clark, 3 
N.W. 207, 41 Mich. 730. 

41. Mich.—^Newark M. E. Church v. 
Clark, supra. 

54 C.J. p 14 note 96. 

42. Ill.—Alden v. St. Peter’s -Parish, 
42 N.B. 392, 158 Dl. 631, 30 L.R.A, 
232. 
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§ 9. -Effect of Incorporation; Reincor¬ 

poration 

Whether the incorporated body Is the religious so¬ 
ciety itself or its trustees or officers depends on the terms 
of the statute. Under some provisions, the corporation 
which is formed is a civil corporation as distinguished 
from an ecclesiastical corporation, having the powers of 
other civil corporations under the general incorporation 
laws as far as they are applicable, but under other stat¬ 
utes, the society acquires the rights and powers of a cor¬ 
poration for certain limited purposes, without losing its 
sectarian and denominational characteristics. 

Whether the incorporated body is the religious 
society it?self or its trustees or officers depends on 
the terms of the statute,the officers or trustees 
constituting the corporation under some statutes,^ ^ 
subject to a trust where the society or congregation 
is made beneficiary thereunder,^5 but the society it¬ 
self remaining unincorporated.'^® A statute vesting 
in the trustees of a church the exclusive power of 
management and control does not, however, con¬ 
stitute the trustees the corporation.^^ Under other 
statutes, the body corporate is the society, the trus¬ 
tees or other officers having only a delegated au¬ 
thority therefrom.^® Under still other provisions, 
the constituents of the corporation are the petitioners 
for incorporation, such persons as they shall asso¬ 
ciate with them, and their successors,^® only such 
members of the unincorporated society being mem¬ 
bers of the corporation as are within the terms of 
the statutory restriction.®® 


Under some statutes the corporation which is 
formed is a civil corporation as distinguished from 
an ecclesiastical corporation, having the powers 
of other civil corporations under the general incor¬ 
poration laws as far as they are applicable,®^ cor¬ 
poration and church being distinct bodies with sepa¬ 
rate jurisdictions, the corporation over temporal 
and the church over ecclesiastical affairs,®^ the cor¬ 
poration being free of denominational control by 
the church in some jurisdictions®® while in oth¬ 
ers, by statute, the trustees of the corporation are 
compelled to administer the temporalities accord¬ 
ing to the discipline, rules, and usages of the de¬ 
nomination to which the church members be¬ 
long.®^ Under crther statutes it has been held that 
an incorporated religious society acquires the rights 
and powers of a corporation for certain limited pur¬ 
poses, without losing its sectarian and denomina¬ 
tional characteristics.®® A charter granted on peti¬ 
tion of a congregation is an incorporation of the 
congregation and not of the denomination.®® If an 
unincorporated association is a church organization 
and it becomes incorporated, it succeeds to all the 
rights of the unincorporated church,®7 but where 
the members of a church organization become in¬ 
corporated in order to transact certain business, the 
organization does not necessarily become merged in 
the corporation for all purposes.®® The promoters 
of a corporation organized under the stock corpo¬ 


ra. Del.^—Bouchelle v. Trustees of 
Presbyterian Congrresration at Head 
of Cluistiana in New Castle Coun¬ 
ty, 194 A. 100, 22 Del.Ch. 58. 

44. Del.—^Boucbelle v. Trustees of 
Presbyterian Congregation at Head 
of Christiana in New Castle Coun¬ 
ty, supra. 

Md,—^Bvans v. Shiloh Baptist Church, 
77 A.2d 160. 

54 C.J. p 14 note 1. 

45. N.X—Worrell v. Millstone First 
Presby. Church, 23 N.J.Bq. 9$. 

46- Del.—^Bouchelle v. Trustees of 
Presbyterian Congregation at Head 
of Christiana in New Castle Coun¬ 
ty, 194 A. 100, 22 DeLCh. 58. 
DistSnot entity 

Under statute designated as an 
act to enable religious denominations 
to appoint trustees who would con¬ 
stitute a body corporate to tsJbie care 
of temporalities of their respective 
congregations, the corporation is a 
distinct entity apart from the socie¬ 
ty and is under a fiduciary relation- 
c^p to an association of individ¬ 
uals who are banded together in a 
voluntary society for the culture and 
propagation of their common reli¬ 
gious aspirations.—Gibson v. Trus¬ 
tees of Pencader Presbyterian 
Churdbi in Pencader Hundred, 10 A-Sd 
3S3, 24 DeLCh. 270—Bouchelle ▼. 


Trustees of Presbyterian Congrega¬ 
tion at Head of Christiana in New 
Castle County, 194 A. 100, 22 Del.Ch. 
58. 

47. N.T.—^People’s Bank v. St. An¬ 
thony’s Homan Catholic Church, 
17 N.E. 408. 109 N.Y. 612. 

54 C.J. p 14 note 5. 

48. N.T.—^Beulah Wesleyan Metho¬ 
dist Church V. Henry, 62 N.T.S.2d 
297, 187 Misc, 602. 

54 C.J. p 14 note 7, 

Sepresentatloa by tnutees 

The trustees of a religious corpo¬ 
ration are not themselves the corpo¬ 
ration, but the members of the as¬ 
sociation form the legal entity, 
which is represented by the trus¬ 
tees who are merely the managing 
officers of the corporation.—-Walker 
Memorial Baptist Church v. Saun¬ 
ders, 36 N.B.2d 42. 285 N.T. 462, rear¬ 
gument denied 35 K.E.2d 944, 286 N. 
T. 607, motion denied 37 N.B.2d 147, 
286 N.T. 707, motion denied 39 N.R2d 
294, 287 N.T. 679. 

49. Mo.—-Kliz V. Polish Homan 
Catholic St. Stanislaus Parish, 118 
S.W. 1171, 137 MoJlpp. 847. 

60. Mo.—Elix V. Polish Homan 
Catholic St. Stanislaus Parish, su¬ 
pra. 


51. Colo.—Horst V. Traudt, 96 F. 
259, 43 Colo. 445. 

11 C.J. p 793 note 6—14 C.J. p 72 
note 86 [a]—54 CJ". p 16 note 12. 
Object and oonstitntion 
Corporations for religious purposes 
are created by, or formed under, stat¬ 
utes, but they are called religious 
corporations or religious societies, 
and do not differ from other corpo¬ 
rations except in so far as their ob¬ 
ject and constitution make them 
different.—Calkins v. Cheney, 92 HI. 
463. 

52. Ala.—Dismukes v. State, 68 So. 
195, 176 Ala. 616. 

54 C.J. p 15 note 13. 

53. Ill.—Calkins v. Cheney, 92 HI, 
463. 

54. N.T.—Westmlnster Presb. 
Church V. New York Presbytery, 
105 N.B. 199, 211 N.T. 214. 

54 C.J. p 15 note 15. 

55. N.H.—Hale v. Everett, 53 N.H. 
9, 16 Am.H. 82. 

54 aj. p 16 note 16. 

56. N.T.—Attorney General v. Dutch 
Reformed Protestant Church, 36 N. 
T. 452, 2 Transcr.A, 145. 

57. Ala.—Street v. Pitts, 192 So. 268, 
238 Ala. 581. 

58. Minn.—Parker College v. Minne- 
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ration law are bound by such law, notwithstanding ’ 
the purpose of the corporation is to promote evan- j 
gelistic work.59 Generally, a religious corporation, : 
the duration of which is not limited by charter, 
and which ‘by its very nature and character is per- ; 
petual, continues until dissolved by affirmative ac¬ 
tion.®® A reincorporation of a religious society is 
merely a continuance of the old corporation,un- ' 
less dissolution of the old is the purpose of the re- , 

incorporation.®^ ; 


§ 10. -De Facto Corporation and Estop¬ 

pel 


A religious society which has, In good faith, attempt- | 
ed to organize legally as a corporation, and has long \ 
claimed and exercised the rights and powers of a corpo- | 
ration, is a corporation de facto, although Its Incorpo- I 
ration Is technically defective; and the circumstances ! 
may also establish an element of estoppel to deny In- ' 
corporation against a person dealing with a religious \ 
corporation as such. j 



tempted to organize legally as a corporation, and | 
has long claimed and exercised the rights and 1 


powers of a corporation, is a corporation de facto, 
although its incorporation is technically defective.®^ 
The circumstances may also establish an element of 
estoppel to deny incorporation against a person 
dealing with a relig^ious corporation as such.®"^ 
Before a corporation can have a de facto exist¬ 
ence, it must have been possible for it to be a cor¬ 
poration de jure,®® and in order to establish a 
de facto status, it must show a charter or law un-- 
der which a corporation might lawfully be created, 
a colorable and bona fide attempt to organize a 
corporation thereunder, and the exercise of corpo¬ 
rate functions by the organization so formed.®® 
Proof of existence of a de facto corporation is not 
sufficient, if there is an absence of evidence of 
any attempt to incorporate,®"^ or, even though there 
is evidence of user of corporate functions, if there 
is no evidence of a charter or law under which a 
corporation could be created.®® As with de facto 
corporations generally, a de facto religious cor¬ 
poration has power to sue,®® and may be sued,"^® 
and may acquire,and convey"^® property. 


IL MEMBEESHZF 


§ 11. What Constitutes 

Who are members of a religious society must, as a 
general rule, be determined by reference to the rules, 
constitution, or by-laws of the society, and by reference 
to the statutes governing such bodies. The essence of 
the relation of membership In a religious society Is held 
to be the agreement of the parties. Including financial 
support in some form where the statute requires It, and | 


generally a profession of faith, adherence to the doct 
trines of the church, and a submission to its government 
are required. 

Who are members of a religious society must, 
as a general rule, be determined by reference to the 
rules, constitution, or by-laws of the society,"^® and 
j by reference to the statutes governing such bodies 


sota Annual Conference, 235 N.W. 
12, 182 Hlnn. 501. 

Qnestloii, of fact 

Where members of a church or^an- 
i 2 satlon became incorporated, the 
question whether a particular busi¬ 
ness transaction was entered into by 
the corporated or the unincorporated 
association is one of fact.—^Parker 
College V. Minnesota Annual Confer¬ 
ence, supra. 

59. N.T.—Kittinger v. Churchill 
Evangelistic Ass'n, 271 N.Y.S. 610, 
151 Misc. 350, motion denied 276 
N.Y.S. 465. 163 Misc. 880, affirmed 
281 N.Y.S. 681, 244 App.Div. 877, 
affirmed 281 N.Y.S. 680, 244 App. 
Dlv. 876, reargument denied 281 
N.Y.S. 409, 245 App.Div. 806. 

60. Mo.—flPearson v. First Congrega¬ 
tional Church of Joplin, App., 106 
S.W.2d 941. 

lUmitatloxL held not appUca’ble 
Statute providing that a corpora¬ 
tion has power of succession by its 
corporate name for period limited in 
its charter, or for twenty years irhen 
no period is limited, was not applica¬ 
ble to a religious corporation which 
had assigned all of its property and 


suspended the holding of religious 
services, hut which did not dissolve, 
retaining right to the equity to the 
property transferred if the trans¬ 
feree church should ever cease to 
function as such.—^Pearson v. First 
Congregational Church of Joplin, su¬ 
pra. 

61. N.J.—Miller v. English, 21 N.J. 
Law 317. 

62. N.J.—^Miller v. English, supra. 

63. Wis.—^Franks v. Mann, 81 N.W. 
1014, 106 Wis. 118, 48 Lu'R.A. 856. 

54 C.J. p 15 note 21. 

64. N.Y.—Lyon M. B. Union Church 
V. Pickett 19 N.Y. 483. 

65. Wis.—^Evenson v. Elllngson, 31 
N.W. 342, 67 Wis. 834. 

3>e facto ezlstenoe held not shown 
Where existing religious society 
attempted reincorporation through 
instrument relied on as charter, sign¬ 
ed by pastor, two lay members, bish¬ 
op, and chaiicellor, and instrument 
was connected with consent of trus¬ 
tees of society to reincori>orate, and 
filed under Invalid provision of stat¬ 
ute, attempted new organization was 
not a de facto corporation, with re¬ 

755 


spect to whether legality of exlst-^ 
ence of organization could be attack¬ 
ed by one other than state.—St. John 
the Baptist Greek Catholic Church 
of Perth Amboy v. Oengor, 189 A 
113, 121 N.J.Eq. 349. 

66. Minn.—Mabel First Lutheran 
Church V. Cadwallader, 216 N.W^ 
845, 172 Minn. 471. 

54 C.J. p 15 note 26. 

67. Minn.—Mabel First Lutheran 
Church V. Cadwallader, supra. 

68. N.Y.—Methodist Episcopal Un¬ 
ion Church V. Pickett, 19 N.Y. 482 
—Van Buren v. Gansevoort Re-i 
formed Church, 62 Barb. 495. 

69. Wis.—^BYanke v. Mann, 81 N.W^ 
1014, 106 Wis. 118, 48 L.R.A 866. 

54 C.J. p 15 note 29. 

70. Mich.—Congregational Church v. 
Webber, 20 N.W. 642, 54 Mich. 671, 

71. N.Y.—Chittenden v. Chittenden^ 
1 Am.L.Reg. 638. 

78. N.Y.—Stoker v. Schwahj 1 N.Y. 

S. 426, 56 N.Y.Super. 122. 

73- Mass.—Kubillus v. Hawes Uni¬ 
tarian Congregational Church, 79 
N.E.2d 5, 322 Mass, 633. 

54 CJ*. p 15 note 34, 
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in the various statesj^ and religious societies, when 
not restricted by their charters or articles of asso¬ 
ciation, may make by-laws not inconsistent with 
their charter or statutes, declaring what shall con¬ 
stitute membership applicable to existing as well 
as to future members.*® Membership in a par¬ 
ish under the terms of varying statutes has been 
held to be based on residence’^® and liability to tax¬ 
ation,*" subject to power of the legislature to 
change a membership to a parish in another town, 
although the town boundaries are not altered and 
the municipal duties and rights of the member are 
not changed, *8 or on consent of the parties as evi¬ 
denced by application for membership and accept¬ 
ance by the parish.*^^ 

Excepting the instances of residence qualifica¬ 
tion for parish membership under the statutes re¬ 
ferred to, the essence of the relation of membership 
in a religious society is held to be the agreement 
of the parties.^’^ including financial support in some 
form where the statute requires it and generally 
membership in a church depends on a profession of 
faith,*2 adherence to its doctrines,^3 and a submis¬ 
sion to its government.8^ WHiere the signing of 
church corporation by-laws is a condition precedent 
to membership, those of a new group who were 
elected to membership but who failed to sign the 
by-laws are not members ibut noncompliance 


with a formality as to reception of candidates for 
church membership by extending the right hand of 
fellowship has been held not to preclude such can¬ 
didates from becoming members,^® A provision of 
the charter of a religious corporation limiting mem¬ 
bership to those having specified religious beliefs 
must be obeyed by the corporators and their suc¬ 
cessors until amended by the appropriate judicial 
tribunal or overthrown in a direct attack by the at¬ 
torney general, since the provision is not unconsti¬ 
tutional or clearly antagonistic to the statutes.87 
One accepted as a member continues to be a mem¬ 
ber in good standing in the absence of evidence of 
his voluntary withdrawal or proper expulsion.88 

I 

§ 12. Rights and Duties of Member; Disci¬ 
pline 

As a general rule, the rights and obligations of mem¬ 
bers of a religious society are governed by the laws of 
that society, and every person entering into a religious 
society impliedly, if not expressly, covenants to conform 
to its rules and to submit to its authority and discipline. 

As a general rule, the rights and obligations of 
members of a religious society are governed by 
the laws of that society.^® Every person entering 
into a religious society impliedly, if not expressly, 
covenants to conform to its rules and to submit to 
its authority and discipline,8® and he has no right 
to insist on the exercise of his rights as a mem- 


74. S.C.—St. Luke’s Church v. Math¬ 
ews, 4 S.CEq. 578, 6 Am D. 619. 

75. Mass.—^Taylor v. Edson, 4 Cush. 
522. 

54 C.J p 15 note 37. 

76. S.C —St. Luke’s Church v. Math¬ 
ews, 4 S.C.Eq. 578, 6 Ajxi.D. 619. 

54 C.J. p 16 note 39. 

77. Mass.—Oakes v. Hill, 10 Pick. 
333 

78. Mass.—Colburn v. Ellis, 7 Mass. 
80. 

79. Mass.—^Kublllus v. Hawes Uni¬ 
tarian Conarregational Church, 79 
N.E.2d 5, 322 Mass. 638. 

54 C.J. p 16 note 42. 

80. Mass.—^Leavitt v. Truair, IS 
Pick. 111. 

8L Pa.—Commonwealtti v. Morrison, 
13 Phila. 135. 

82. Ind.—^Korapier v. Thegza, 13 N. 
E.2d 229, 213 Ind. 542. 

54 C.J. p 16 note 46. 

83. Ind.—^Yanthis v. Kemp, 85 N.E. 
076, 86 N.E. 451, 48 Ind.App. 203. 

84. Ind.—Kompier v. Thegza, 18 N, 
E.2d 229, 213 Ind. 542. 

86. Mass.—^Kubilius v. Hawes Uni¬ 
tarian Consregational Church, 70 
H.S.3d 5, 322 Mass. 638. 

CooBmon disregard of provisloa in 
by-law in church corporation makingr 
signing of by-laws a condition pre¬ 


cedent to membership did not ren¬ 
der provision Inoperative.—^Kubilius 
V. Hawes Unitaricm Congregational 
Church, supra. 

Waiver 

Evidence did not sustain a finding 
that corporation had waived provi¬ 
sion of by-laws making signing of 
by-laws a condition precedent tq 
membership.—Kubilius v. Hawes 
Unitarian Congregrational Church, su¬ 
pra. 

88. Ohio.—Honey Creek Regular 
Baptist Church v. Wilson, App., 92 
X.E.2d 419. 

87. Pa.—Merman v. St. Mary’s 
Greek Catholic Church of Nesque- 
honing, 176 A. 450, 317 Pa. 33. 

88. Ohio.—^Munsel v. Boyd, 10 Ohio 
Cir.Ct,N.S., 121, 30 Ohio Cir.Ct 
182. 

89. Pa.—Canovoro v. Brothers of 
Order of Hermits of St. Augustine^ 
191 A. 140, 326 Pa. 76. 

Bomaa Oatholio Ohuroh 

Rights and obligations of members 
of Roman Catholic parish church are 
governed by laws of that denomina¬ 
tion, since voluntary act of Joining 
church subjects them to its rules 
and regulations.—Canovaro v. Broth¬ 
ers of Order of Hermits of St. Augus¬ 
tine, supra. 


Courts will not Interfere with 
church which is free and Independ¬ 
ent and can make its own rules by 
which its members are bound, as 
long as such rules are followed, even 
though property rights are involved. 
—Yeary v. White, 106 S.W.2d 609, 
268 Ky. 471. 

90. Cal.—^Linke v. Church of Jesus 
Christ of Latter Bay Saints, 163 
P.2d 44, 71 Cal.«App.2d 667. 

Ga.—Stewart v. Jarriel, 59 S.E.2d 
368, 206 Ga. 855. 

Ky.—^Marsh v. Johnson, 82 S.W.2d 
345, 259 Ky. 305. 

La.—^Rock Zion Baptist Church v. 

Johnson, Aipp., 47 6o.2d 397. 

Tex.—^David v. Carter, CivJ^.pp., 222 
S.W.2d 900, refused no reversible 
error. 

54 O.J. p 16 note 50. 

Surrender of individual freedom 
In the United States, no one is 
compelled to ally himself, or to re¬ 
main identified, with any religious 
organization, but when he does Join 
a church and becomes a member of 
that ecclesiastical body, he volun¬ 
tarily surrenders his individual free¬ 
dom to that extent, and as long as he 
desires to enjoy privileges flowing 
from the association, he must con¬ 
form to laws by which the religious 
organization is governed.—^Trustees 
of Pencader Presbyterian Church in 
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ber where such insistence amounts to an invasion 
and destruction of property rights of the society 
and of other members thereof.However, dis¬ 
ciplinary action taken against a member must be in 
conformity with the accepted customs and rules 
of the church.^2 Where the church and the church 
corporation are distinct bodies, as discussed su¬ 
pra § 9, the discipline of a member of the church 
by the church will not affect his rights as a mem¬ 
ber of the church corporation in the management 
of the temporal affairs of the corporation,^^ nor, 
if it is wrongfully done, will it impose any liability 
on the church corporation.®^ Ordinarily there is 
no property right in a church membership, such 
membership being an ecclesiastical matter and 
not a temporal one,®5 and the right in church 
property arising from a church membership can¬ 
not 'be inherited, sold, assigned, liened, seized for 
debt, or subjected to a dower claim.®® 

Where the trustees constitute the corporation, as 
discussed supra § 9, members of the unincorporated 
society have no rights as corporate members and 
no standing in court as such,®*^ and except for the 
power and duty of the congregation to elect trus¬ 
tees in accordance with the known custom of the 
denomination or the charter and by-laws of the 
church, the congregation has only such powers, 
if any, in the management of the affairs of the cor¬ 
poration, as may be conferred on them by the 
charter and by-laws,®® The members of the con¬ 
gregation, under a statute granting them limited 
powers, have no power, with respect to the cor¬ 
poration, outside the powers enumerated.®® 

Ordinarily, individual members of a church cor¬ 


poration cannot bind it by any act of theirs, much 
less by anything which they say nor has a mem¬ 
ber of a church, even ihough representing the 
church in an official capacity, any power to bind 
the church corporation by his acts.® A member 
of a church has not necessarily any implied author¬ 
ity as such to bind the church to payment of ex¬ 
penses of an inquiry undertaken by the member 
in its behalf,® nor will the knowledge of the mem¬ 
ber of the terms of an insurance policy taken out 
by the member on the church be imputed to other 
members of the church society ignorant of the 
transaction.-* The minority of the membership of 
a church cannot bind the church by contract unless 
properly authorized to act for the church.® The 
members of a local church organization, individual¬ 
ly or as a congregation, cannot be compelled to at¬ 
tend any religious worship, or to contribute to the 
support of any place of religious worship, or to 
the maintenance of any ministry, against their free 
will and consent.® 

§ 13. Liabilities of Member 

As a general rule, a member of an unincorporated 
religious society not organized for gain or profit Is not 
individually liable for its debts, unless he authorized the 
incurring of the obligation or subsequently ratified it, 
nor is a member of an incorporated religious society 
Individually liable for its debts, unless made so by the 
provisions of the charter; but the members of a relig¬ 
ious society ordinarily are liable to assessments for sup¬ 
port of the church. 

As a general rule, a member of an unincorporated 
religious society not organized for gain or profit 
is not individually liable for its debts,^ unless he 
authorized the incurring of the obligation or sub¬ 
sequently ratified it.® A fortiori, members of an 


Fencader Hundred v. Gibson, 22 A.2d 
782, 26 Del.Ch. 375. 

Bnsixiess under reli^rious sauctioa 
Member of congregation must con¬ 
form to canons of Hebrew faith if 
desiring to continue kosher meat 
business under religious sanction; 
the fact that religious functionaries 
suffered plaintiff to continue in ko¬ 
sher meat business after partnership 
with brother having permit was dis¬ 
solved gave plaintiff no vested right 
—Cohen v. Silver. 178 N.E. 608, 277 
Mass. 230. 

SI. Ala.—Blount v. Sixteenth St 
Baptist Church, 90 So. 602, 206 
Ala. 423. 

—^Ashinsky v. Levenson, 100 A 
491, 256 Pa. 14, L.R.A1917D 994. 
Sa. Tex.—^David v. Carter, Clv.App., 
222 S.W.2d 900, refused no reversi¬ 
ble error. 

^ N.T.—^Hartford First Baptist 
Church V. Witherell, 3 Paige 296, 
24 Am.D. 223. 

SA lilich.—^Hardin v. Baptist Church, 


16 N.W. 311, 61 Mich. 137, *47 Am. 
R. 655. 

95. Pa.—Canovaro v. Brothers of 
Order of Hermits of St Augustine, 
191 A 140, 326 Pa. 76. 
Sismemhratlon of Boman. Catholic 

parish and transfer of parish church 
membership to other parishes de¬ 
prived such members of all their 
rights as such in church property of 
dismembered parish.—Canovaro v. 
Brothers of Order of Hermits of St 
Augustine, supra. 

96. Pa,—Canovaro v. Brothers of 
Order of Hermits of St Augustine, 
supra, 

97. Md.—Bhaeffer v. IKlee, 59 A 850, 
100 Md. 264. 

98. Md.—^Evans v. Shiloh Baptist 
Church, 77 A2d 160. 

99. Md.—Tartar v. Gibbs, 24 Md. 328. 
64 C.J. p 16 note 60. 

1. La,—Jacob v. Ursullne Nuns, 2 
Mart 268, 5 Ain.D. 730. 

a. Iowa.—Allen v. North Des Moines 


M. B. Church. 102 N.W. 808, 127 
Iowa 96, 109 Am.S.R. 366, 69 L.R.A 
255. 

3. N.Y.—Parshley v. Third M. E. 
Church, 24 N.T.S. 106, 4 Misc. 302, 
affirmed 42 N.E. 16, 147 N.T.- 583, 
30 L.R.A 674. 

54 C.J. p 17 note 61. 

A Ark.—Concordia P. Ins. Co. v. 
Waterford, 224 S.W. 953, 146 Ark. 
420, 13 AL.R. 1887. 

5. Ga,—Walker v. Pul-Kalb, Inc., 
188 S.B. 776, 181 Ga, 674. 

6. Bel.—^Trustees of Pencader Pres¬ 
byterian Church in Pencader Hun¬ 
dred V. Gibson, 22 A2d 782, 26 Del. 
Ch. 376. 

7. Ill.—Elkhart State Bank of Elk¬ 
hart V. Schlarman, 270 llLApp. 440. 

La,—^Monroe v. SIrause & Managan 
Lumber Co., App., 24 So.2d 601— 
SoLuaire v. Polk, App., 163 So. 604. 
54 C.J. p 17 note 63. 

a Mich.—Clark v. O’Rourke. 69 N. 
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unincorporated religious society instrumental in or¬ 
ganizing a religious corporation are not liable as 
members of the society for debts incurred by the 
corporation with persons who dealt with the cor¬ 
poration as such,® The members of a voluntary un¬ 
incorporated religious society who through their 
trustees and priest enter into contracts are individ¬ 
ually liable thereon,10 as are also members of a 
church on a contract adding “trustees” to their 
names to indicate that the legal interest is in 
them.il- Ordinarily, w’here the members of a 
society are liable on its contracts, they are liable 
as joint promisors or partners,!- but where a per¬ 
son contracting with the members of an unincor¬ 
porated religious society knows that the expens¬ 
es of the church are raised by assessment on, and 
voluntary contribution by, the entire membership, 
the members are not liable in solido.i® 

A member of an incorporated religious society 
is not individually liable for its debts, unless made 
so by the provisions of the charter.i^ A fortiori, 
private property of members of a church cannot 
be taken to satisfy a debt of a church corporation.^^ 
However, when necessary to prevent a failure of 
justice, equity will follow property of the society 
into the hands of its members among whom it had 
been divided to the prejudice of the rights of plain- 
tiff.l6 

Taxes and assessments. Under early statutes, 
support of public worship was compulsory and 
members of parishes were liable for pa 3 mient of 
taxes levied for that purpose.!*^ Following the 


law governing liability of members of nonreligious 
societies, the members of a religious society are 
liable to assessments for support of the churchi® 
and the right to levy the assessments and the man¬ 
ner of enforcing them are governed by the char¬ 
ter, constitution, and by-laws of the association.!® 
In the absence of any express power in the con¬ 
stitution authorizing assessments on members, there 
is an implied power to make assessments for the 
support of activities within the terms of the char¬ 
ter,®® the amount to be determined by the mem¬ 
bership of the society.®!* 

§ 14. Withdrawal and Expulsion 

a. In general 

b. Forfeiture and expulsion 
a. In General 

The relationship between a member and the religious 
society which he has Joined may be terminated In iike 
manner as other agreements, by mutuai action of the 
parties, or where the statute so provides, by the with¬ 
drawal of the member without subsequent action thereon 
by the society. Where the ruies of the church do not 
otherwise prescribe, resignation by a member and ac¬ 
ceptance thereof by the society may be by parol or Im¬ 
plied from the acts of the parties. 

Since the essence of the relationship between a 
member and the society which he has joined is 
the agreement of the parties, as discussed supra 
§ 11, the relationship can be terminated in like 
manner as other agreements,®® by mutual action of 
the parties,®® or where the statute so provides, by 
the withdrawal of the member without subsequent 


W, 147, 111 Mich. 108, 6$ 'Am.S.IL 
389 . 

Tex.—^Mood V. Methodist Episcopal 
Church South, Civ.App., 289 S.W. 
461, affirmed, Com.App., 296 S.W. 
506, reheard 300 S.W. 30, 

54 C.J. p 31 note 99. 

STote executed by ooUeiTe 
Incorporated college, whose direc¬ 
tors were elected by vote of unincor¬ 
porated association of dburchmen 
elected each year by various Baptist 
congregations of the state whose pur¬ 
pose, as far as the college was con¬ 
cerned, was merely to promote dis¬ 
semination of Baptist principles, was 
not an agent of the association or 
^urch and thus note executed by the 
college on its own behalf did not 
bind individual members of the as¬ 
sociation; where payee believed he 
was dealing only with the college, 
members of the association did not 
ratify execution of tlie note so as to i 
make them personally liable, sinoe{ 
Iiayee did not at time of the trans¬ 
action rely on any purported prin¬ 
cipal.—Farm & Home Savings <& 
lioan Ass'n of Missouri v. Arm- 
Btiwog; 8$ S.W.2d 481, 837 Mo. 349. 


9. N.M.—^Eemp v. New Mexico An¬ 
nual Conference M. E. Church 
South, 184 P. 484, 25 N.M. 418. 

10- Tex.—^Brown v. Weir, Oiv.App., 
293 S.W. 916. 

Wis.—Sheehy v, Blake, 39 N.W, 479, 
73 Wis. 411, 46 NjW. 537, 77 Wls. 
894, 9 L.R.A. 564. 

11. Me.—Chick v. Trevett, 20 Me. 
462, 37 Am.D. 68. 

54 C.J. p 17 note 67. 

12. Ga.—Walker v. Ful-Kalb, Inc., 
183 S.B. 776, 181 Ga. 674. 

13. Mo.—^Riffe V, Proctor, 74 S.W. 
409, 99 Mo.App. 601. 

64 C.J. p 32 note 4. 

14. Conn.—Jewett v, Thames Bank, 
16 Conn. 511. 

Mass.—^Richardson v, Butterfield, 6 
Cush, 191. 

15. Iowa.— Allen V. North Des Moines 
M. E. Church, 102 N.W. 808, 127 
Iowa 96, 109 Am.S.R. 366, 69 Ii.IUL 
255. 

la. Tt —Bigelow V. Middletown 

Cong. Soc., 11 Vt. 283, 15 Vt. 870. 

17. Me.—Dali v. Kimball, 6 Me. 171. 

64 OJ. p 17 note 73. 
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18. Me.—^Mayberry v. Mead, 12 A. 
635, 80 Me. 27. 

19. Vt.—Perrin v. Granger, 30 Vt. 
595. 

20. Ohio.—Bradley v, Cincinnati 

Camp Meeting Assoc., 9 Ohio App. 

321. 

21. Ohio.—Bradley v, Cincinnati 

j Ckmp Meeting Assoc., supra. 

22. Mass.—^Leavitt v. Truair, 18 

Pick. 111. 

N.Yw—Cammeyer v. United German 
Lutheran Churches, 2 Sandf.Ch. 
186. 

Withdrawal from general SAnmwfwn-. 
tional bhuroh 

Under state constitution, members 
of local church organization have the 
right, individually or collectively, to 
withdraw themselves from general 
denominational church.—Trustees of 
Pencader Presbyterian C9iurch in 
Pencader Hundred v. Gibson, 22 A-2d 
782, 26 Del.Ch. 875. 

23. N,J.—American Primitive Soc, 
V. Pilling. 24 N.J.Law 658. 

54 a J. p 17 note 81. 
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action thereon by the society.^^ So, a minority fac¬ 
tion dissenting from the doctrines, beliefs, and prac¬ 
tices of a local church can withdraw from the 
church.25 Persons induced by fraud to become 
members may on that ground have their membership 
canceled in a court of equity. 2 6 

WTiere neither the charter nor by-laws of a cor¬ 
poration prescribe any particular form in which the 
mentbers may resign their rights of membership, 
and their resignation be accepted, such resignation 
and acceptance may be by parol^^ or implied from 
the acts of the parties,^® as by refusing to accept 
and act under the established confession of faith 
and constitution of the church,29 the member’s con¬ 
stitutional right to freedom of conscience and wor¬ 
ship giving him no right to membership in a 
church whose faith he repudiates, as discussed in 
Constitutional Law § 206. Resignation may also be 
implied from the act of withdrawing from attend¬ 
ance and worship, discontinuing support, and unit¬ 
ing to establish another society,^® even though the 
withdrawing member has not changed his faith.2t 

Where a member of a parish joins with others 
in incorporating a new societjv he ceases to be 
a member of the parish,22 but absence from the so¬ 
ciety, explained on other grounds, is not a voluntary 
withdrawal's The fact that a member of one 
of two churches tentatively becomes a member 
of a new organization for the purpose of bringing 
about a union of the two churches does not op¬ 
erate as a voluntary withdrawal from membership 
in the original church.S4 A mere attempt to sus¬ 
pend membership, in the absence of authority in 


§ 14 

the constitution or by-laws for the suspension, is 
ineffective and members making the attempt still 
retain their membership.35 Also, a pretended and 
colorable secession with fraudulent intent to ac¬ 
complish thereby a transfer of property to others 
is ineffectual and void.^® 

A division in a church, as distinguished from a 
division from a church, does not operate necessari¬ 
ly as a forfeiture of membership for the members 
of either faction.27 Members of both factions re¬ 
tain their membership even though the minority ex¬ 
cludes the majority from possession and enjoyment 
of the church property,28 or there is a conditional 
separation into two bodies with the consent and ap¬ 
proval of the majority, pending a contemplated di¬ 
vision of the property,28 or a faction voluntarily 
meets in a building other than the church edifice,^® 
or even forms a society of its own with its own 
minister and officers, where the separation is ex¬ 
plained on grounds consistent with the desire of 
the members to retain their membership in the 
original congregation,^! or where the separation 
is discontinued and the separating members re¬ 
turn to the original society,^2 even though 

there is a difference of opinion as to doctrine, the 
constitution providing no way for determining the 

differences.^^ 

Evidence of voluntary withdrawal. Any evi¬ 
dence on which the inference of a voluntary with¬ 
drawal of members from a religious society might 
be based is admissible,^^ although what amounts 
to a voluntary withdrawal is a question of law for 
the courts® Voluntary withdrawal is suflBiciently 


24. Me.—Femald v. Liewis, 6 Me. 
264. 

25. Mo.—Trett v. Lambeth. App., 
195 S.W.2d 624. 

26. tr.S.—Hansel v. Purnell, C.C.A. 
Mich.. 1 F.2d 266. certiorari de¬ 
nied 45 S.Ct 98. 266 U.S. 617, 69 
LuEd. 470. 

27. S.C.—State v. Ancker. 81 S.C.L. 
245. 

28. S.C.—State V. Andcer, supra. 

54 C.J. p 18 note 86. 

29. Ind.—^Lamb v. Cain. 29 17.11. IS, 
129 Ind. 486. 14 IuIUl. 518. 

Minn.—Llndstrom v. TeU, 154 N.W. 
969. 131 Minn. 203. 

30. N.T.—Cammeyer v. United Ger¬ 
man Lutheran Churches. 2 Sandf. 
Oh. 186. 

31. Njr.— Day v. Bolton. 12 N.J.Law 
206. 

N.T.—Cammeyer v. United German 
Lutheran Churches. 2 ISandLCh. 
186. 

82. Maas.—Sutton First Parish v. 
Cole. 8 Mass. 96. 


33. U.S.—New Jersey Order of St. 
Benedict v. Stemhauser. Minn.. 34 
S.Ct. 982. 234 U.S. 640, 58 L.Ed. 
1612, 62 L.RJL.N.S.. 469. AnmCas. 
1917A 463. 

54 C.J. p 18 note 92. 

34. Kan.—Schrag v. Schrag. 216 P. 
1010, 113 Kan. 613. 

35. N.T,—Marks v. Congregation 
Daruch Amuno. 5 Daly 8. 

36. Me.—^Lord v, Chamberlain. 2 
Ma 67. 

37. Wis.—West Koshkonong Cong. 
V. Otteson, 49 N.W. 24, 80 Wis. 62. 

38. Tenn.—^Deaderick v. Lampson. 11 
Helsk. 523. 

39. Ohio.—Wiswell v. Cincinnati 
First Cong. Church. 14 Ohio St. 
81. 

40. N.C.—Perry v. Tupper, 74 N.C. 
722, 

Wrongfnl acts of pastor 
Evidence supported !andlng that 
persons seeking iniunction against 
interference with their rights as 
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church members and officers by pas¬ 
tor and other members of church did 
not withdraw from membership 
therein and organize another church, 
but retained membership and as¬ 
sembled elsewhere than at church 
building for worship because of pas¬ 
tor's and other members* wrongful 
acts, and. hence, did not abandon 
their rights to membership.—David 
V. Carter, Tex.Civ.App., 222 S.W.2d 
900, refused no reversible error. 

4L Pa.—Weckerly v. Geyer, 11 Berg.. 
& R. 35. 

54 C.J. p 18 note L 

42, Neb.—^Peterson v. Samuelson, 60 
N.W. 847, 42 Neb. 161. 

43, M in n .—St. Cloud German Evan¬ 
gelical Soc. V. Henschell, 61 N.W. 
477, 48 Min n. 494-~-East Norway 
Lake Norwegian Evangelical Luth¬ 
eran Church V. Halvorson, 44 N.W 
663, 42 Minn. 503. 

44, N.C.—Perry v. Tupper, 74 N.U. 
722, 

4& N.C.—Perry v. Tupper, supra. 
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shown by a certificate of the clerk of the society 
that the name of the member has been taken off 
of the membership roll at his own request,^® but 
the schedule of members, as copied from the rec¬ 
ords, is not conclusivenor is a letter of dis¬ 
missal conclusive evidence of withdrawal.^® 

b. Forfeiture and EzpulsioiL 

Failure to abide by the by-laws of a religious society 
may forfeit membe*'ship under the terms of by-laws so I 
providing, where the power to adept such by-laws is not ! 
restricted by the charter or articles of association. The | 
power to disenfranch.se a member is a power necessarily 
incident to a relig<ous corporation, but proceedings for 
expulsion should be carried out in substantial compliance 
With the rules of the society governing such matters. 

Where religious societies, not restricted by their 
charters or articles of association, make by-laws 
declaring that failure to conform thereto shall op¬ 
erate as a forfeiture of membership, failure to 
abide by the by-laws •will forfeit membership.49 
However, the by-law of an incorporated church 
prescribing automatic and summary dismissal from 
membership for nonpayment of arrearages in dues 
has been held to be unenforceable.®® 

“Disenfranchisement’’ is the power to expel from 
membership,®^ and such power is necessarily inci¬ 
dent to a religious corporation.^^ In whom the 
power to expel a member lies depends, in the case 
of unincorporated societies, on the rules and us¬ 
ages of the society or of the denomination to which 
it belongs,®® such power having been held to be 


in the local congregations,®^ or, in the case of 
schism, in the part thereof adhering to the organ¬ 
ization and doctrines of the church,®® or in the dea¬ 
cons of an unincorporated church to whom the 
governing power has been delegated by the 
church.®® The proceedings for expulsion should 
be carried out in substantial compliance with the 
rules of the society governing such matters.®^ The 
power to expel members cannot be arbitrarily ex¬ 
ercised by the governing board where property 
rights are involved.®® Ordinarily civil courts have 
no jurisdiction to review the action of competent 
church authority in expelling a member, as dis¬ 
cussed infra § 88. 

When a vote of excommunication from a church 
has been passed, and the offender thereby declared 
to be no longer a member, the sentence may nev¬ 
ertheless be promulgated, by being read in the 
presence of the congregation, by the pastor, and 
will not support the prosecution of an action for 
libel.®® 

§ 15. -Rights of Member after With¬ 

drawal or Expulsion 

The rights of a member after withdrawal or exput- 
slon from a religious society are to be determined by ref¬ 
erence to its constitution and charter. Generally tha 
rights of a member are dependent on the continuation 
of his membership, and when he ceases to be a member 
his rights and beneficial interest In the property of the 
association cease. 


46. Majss.—Oalces y. Hill, 10 Pick. 
333. 

47. Vt.—^Fletcher iPirst Universalist 
Soc. V. Leach, 35 Vt lOS. 

48. Ky —^Louisville First Presby, 
Church v. Wilson, 14 Bush 252. 

49. Mass.—^Taylor v. Edson, 4 Cush. 
622. 

N.T.—Fairchild v. Tlllotson, 196 N.Y. 
S. 39. 118 Misc. 639. 

50. Pa.—^Powanda v. Pido, 156 A. 
90. 304 Pa. 42. 

61. N.T.—In re Koch. 178 N.R 545, 
257 KY. 318. 

52. KY.—^In re Koch, supra.. 

53. Ala.—Caples v. Nazareth Church 
of Hopewell Ass'n, 18 So. 2d 383, 
245 Ala. 656. 

64i Ky.—^Isleheart v. Bowe, 47 S. 

W. 676. 20 Ky.L. 821. 

Xlnallty 

When a religious congregation at 
a regular meeting expels members, 
that action ordinarily is final.—^Par- 
tin V. Tucker, 172 So. 89, 126 Fla. 
817. 

aEbepiilslo& by oorporatUm held im¬ 
proper 

Under provision of Religious Cor- 
Xiorations Law stating that at a 


meeting of an Incorporated Baptist 
church the qualified voters should be 
all persons of full age, who were 
members of church in good standing 
or had statedly worshiped with 
church and contributed thereto, 
members of the spiritual body of the 
church could not be expelled from 
membership In the religious corpo¬ 
ration by the corporation.—Walker 
Memorial Baptist Church v. Saun¬ 
ders. 05 KB.2d 42, 285 KY. 462, re¬ 
argument denied 35 KR2d 944, 286 • 
KY. 607. motion denied 87 KR2d' 
147, 286 KY. 707, motion demed 39 
KE.2d 294, 287 KY. 679. 

55. Ga.—Everett v. Jennings, 73 S. 

R 375, 137 Ga. 258. 

66. Mo.—^Pulbright v. Higginbotham, 

34 S.W. 875, 133 Mo. 668. 

57. Mo.—^Longmeyer v. Payne, App.. 

205 iS.W.2d 263. 

Notice 

Where governing creed under 
which congregation acted provided 
that if members were to be tried for I 
misconduct, written notices of charg¬ 
es and specifications should be fur¬ 
nished to such members one week 
before trial, service of notice by de¬ 
livering a copy of petition to member 
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I was sufficient and announcement In 
open church on Sunday that trial 
would be had eighteen days there¬ 
after was sufficient notice of date 
of trial.—Murr v. Maxwell, M(xApp., 
232 S.W.2d 219. 

TTnanlmity 

Under the constitution of local 
Primitive Baptist Church requiring 
unanimity in receiving and exclud¬ 
ing members, exclusion of three 
members by unanimous vote at a 
meeting attended by majority of 
members including excluded mem¬ 
bers was valid.—Caples v. Nazareth 
Church of Hopewell Ass’n, 18 So.2d 
383, 245 Ala. 656. 

Proceedings held proper 

Evidence supported finding that 
proceedings for disfellowshiping of 
plaintiffs were carried out in sub¬ 
stantial compliance with rules of 
church governing such matter.— 
Knauss v. Seventh-Day Adventist 
Ass’n of Colo., 190 P.2d 690, 117 Colo. 
540. 

58. KY.—^Holcombe v. Leavitt, 124 
KY.S, 980. 

54 C.J. p 19 note 14. 

59. Mass.—Farnsworth v. Storrs, SL 
Cush. 412. 
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The rights of a member after withdrawal^® or 
expulsion®! from a religious society are to be de¬ 
termined by reference to its constitution and char¬ 
ter. As a general rule, the rights of a member 
are dependent on the continuance of his member¬ 
ship, and when he ceases to be a member his 
rights and beneficial interest in the property of 
the association cease,®2 and he no longer has stand¬ 
ing to sue in relation thereto, as discussed infra 
§ 75, or to recover contributions made to the church 
or society.®^ Where the majority of the members 

m. MEETINGS 

§ 16. In General 

A majority of the members of a church cannot speak 
for it unless they act at a time and place and in a man¬ 
ner in harmony with church rules, customs, and prac¬ 
tice, and ordinarily a meeting of its members properly 
called and organized is a prerequisite to the validity of 
any action a religious society or congregation may take. 

A majority of the members of a church cannot 
speak for it unless they act at a time and place 
and in a manner in ‘harmony with church rules, 
customs, and practice.®® A meeting of its members 
properly called and organized is a prerequisite to 


of an incorporated local church renounced the 
faith of the general church, attempted to transfer 
the church property to a new corporation organized 
by them, and permitted the forfeiture of the cor¬ 
poration charter, which was revived by the minor¬ 
ity, but a part of the majority took such actions 
merely because of temporal reasons, majority mem¬ 
bers who are willing to profess adherence to the 
general church may be restored to membership in 
the old corporation on restoration of its organ¬ 
ization.®^ 

ND ELECTIONS 

the validity of any action a religious society or con¬ 
gregation may take wherever the constitution of 
the society so •prescribes,®® or wherever the action 
of a congregation as such is in issue,®^ although the 
society records of a meeting irregularly called may 
have value as evidence.®® A meeting of church 
members is not, however, a meeting of an incor¬ 
porated society with which the church is affiliated, 
where the two bodies are distinct,®® and where the 
corporation by the terms of its constitution con¬ 
sists of two bodies, a meeting of one body will not 


60. Cal.—Christian Church v. Crys¬ 
tal, 247 P. 605, 78 Cal.App. 1. 

61. Mass,—Grosvenor v. Believers 
United Soc., 118 Mass. 78. 

Pa.—German Reformed Church v. 
Commonwealth, 3 Pa. 282. 

62. Ga.—Stewart v. Jarriel, 69 S,B. 
2d 868, 206 Ga. 855. 

Neb—Deloisted v. Hilson, 236 N.W. 
340. 120 Neb. 788. 

N.Y.—CoTpns Juris cited In Sllttlnger 
V. Churchill, 292 N.Y.S. 35, 48, 161 
Misc. 8. affirmed 292 N.Y.S. 51, 249 
App.Dlv. 703. 

Wash.—Seventh Elect Church In Is¬ 
rael V. First Seattle Dexter Hor¬ 
ton Nat Bank, 10 P.2d 207. 167 
Wash. 473. 

64 C.J. p 19 note 21. 

Contlnnatloii of oontribntloiui 
Where corporation, although or¬ 
ganized as stock corporation, was 
intended and conducted as religious 
society, member thereof was entitled 
to participate in affairs of organiza¬ 
tion and to have its property admin¬ 
istered according to its plan, but on 
withdrawal he lost such right, even 
though he continued voluntarily to 
contribute toward support of or¬ 
ganization’s work.—Kittlnger v. 
Churchill. 292 N.Y.S. 36, 161 Misc. 8, 
affirmed 292 N.Y.S. 61, 249 App.Div. 
703. 

Bepresentatioit 

Excluded members had no further 
right to represent local church In 
matters affecting property rights of 
•church.—daples v. Nazareth Church 


of Hopewell, Ass’n, 18 So.2d 383, 245 
Ala. 656. 

Befects in procedure 
Where members of church did not 
depart from faith and principles of 
Primitive Baptist Church, defects in 
procedure in excluding certain minor¬ 
ity members did not vest power in 
excluded members and others who 
Joined them to act for church In 
relation to its property.—Caples v. 
Nazareth Church of Hopewell Ass'n, 
supra. 

63. Wash.—Seventh Elect Church in 
Israel v. First Seattle Dexter Hor¬ 
ton Nat Bank, 10 P.2d 207, 167 
Wash. 473. 

Forfeiture 

Members withdrawing from church 
forfeited contributions under con¬ 
tract assigning property to church 
and permitting members to secede, 
but without redemption of property. 
—Seventh Elect Church in Israal v. 
First Seattle Dexter Horton Nat 
Bank, supra. 

Siok Aid Society 

Members expelled in due course 
form Roman Catholic Sick Aid So¬ 
ciety for failure to observe by-laws 
requiring members to attend divine 
service annually on Its patron saint’s 
anniversary and to attend confession 
and participate in Holy Communion 
every Easter, to be evidenced by con¬ 
fession card, cannot recover money 
paid by them into treasury of so¬ 
ciety.—Zavada v. St John The Bap¬ 
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tist Slovak Roman Catholic Sick Aid 
Soc., 139 A. 833, 5 NJ.Misc. 1057. 

64. R.I.—St Michael’s Ukrainian 
Greek Catholic Church of Woon¬ 
socket V. Bohachewsky, 196 A. 796, 
60 R.I. 1. 

65. Mo.—Stone v. Bogue, 181 S.W.2d 
187, 238 MoApp. 392. 

66. La.—German Evangelical Cong. 
V. Pressler, 14 La Ann. 799. 

N.J.—Grupe v. Rudisill, 144 A. 874, 
104 ■N.J.Eq. 233. 

Or.—Corpus Juris quoted iu Banks 
V. Community Church of La- 
Grande, 165 P.2d 66, 73. 178 Or. 1. 
54 C.J. p 19 note 33. 

67. Mo.—Corpus Juris cited iu Stone 
V. Bogue, 181 S.W.2d 187, 192, 238 
Mo.App. 392. 

Or.—Corpus Juris quoted in Banks 
v. Community Church of LaGrande, 
165 P.2d 66, 78. 178 Or. 1. 

54 C.J. p 19 note 34. 

The deacons of a Baptist Church 
were entitled to the books and rec¬ 
ords of the church and to use the 
churffi property in order to hold an 
election to select a new pastor.— 
McCarther v. Pleasant Bethany Bap¬ 
tist Church of Elgin, Tex.Civ.App., 
195 S.W.2d 819, refused no reversible 
error. 

68. Mass.—West Springfield Fourth 
Parish V. Root, 18 Pick. 318. 

54 aj. p 19 note 35. 

69. Pa—^Pittsburg Baptist Cong. v. 
Scannel, 8 Grant 43. 
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be regarded as a meeting of the corporation.^^ 

Meetings may be called only hy persons having 
the requisite authority.^! Unless otherwise pro¬ 
vided by the statute or rules of the church, a single 
member or a small minority of members has no 
authority to call a business meeting of the church,“^2 
but ordinarily a single member may request that 
a meeting be called, which request must have the 
sanction of a majority of the members present 
at devotional sendees,*^2 or such member may 
appear at a regular monthly business meeting 
and.make the request.^^ 

§ 17. Organization and Conduct 

a. In general 

b. Enrollment and quorum 

a. In General 

The mctle of conducting meetings and elections must 
conform to the requirements of statute or charter, or, in 
the absence thereof, of the rules and by-laws made by 
the society within its authority, in the absence of a 
specific regulation to the contrary, the ordinary rules 
of parliamentary law should be observed in the conduct 
of a meeting. 

The mode of conducting meetings and elections 
must conform to the requirements of statute or 
charter,and where a statute and by-law are 
inconsistent, the statute controls.^® Where the stat¬ 
ute or charter is silent, the conduct of meetings and 
elections will 'be governed by rules and by-laws 
made by the society,^? and in the absence of by¬ 
law a long established usage will govem.75 The 
conduct of meetings and elections will not be gov¬ 
erned by by-laws, rules, or votes outside the pow¬ 


er of the society to make.79 In the absence of a 
specific regulation to the contrary, the ordinary 
rules of parliamentary law should be observed in 
the conduct of a meeting of members of a church.^o 
Members are entitled to be heard on matters as 
I to which there is a divergence of opinion.si 

The principle that an election is not to be held 
void for mere irregularities in its conduct, un¬ 
less the disregard of the law is so fundamental as 
to render it impossible to separate the lawful from 
the unlawful votes, applies to church elections as 
well as to public elections.52 Disorderly conduct 
by some members present at a meeting resulting in 
others leaving vdll not invalidate the action taken, 
where the conduct did not amount to duress.53 A 
church faction which sets up its own organization 
may not justify its failure to participate in a regu¬ 
lar business session in a building where church 
meetings are being held on the ground of fear of 
physical violence, where some members of the fac¬ 
tion enter the building and no violence occurs.84 
Where alternate offers for the purchase of church 
property are submitted to the members, the vote 
should be so taken that members may vote against 

both propositions.55 

Moderator or chairman. Express requirements in 
statute or in the form of church gfovernment as to 
the person who shall preside at meetings must be 
complied with,86 as, for example, that he shall be 
the pastor®^ or elder or church warden, or in their 
absence a member of the society,®® or that he shall 
be a member of the parish or society in charge of 
its temporalities when the meeting is a meeting of 
that body;®® and in the latter case the pastor has 


70. La.—Garman Evangrelical Consr. 
V. Pressler, 14 La.Aim. 799. 

71. N.Y.—^Rector, Church Wardens 
& Vestrymen of Church of Holy- 
Trinity In City of Brooklyn v. Me- 
llsh, 88 K.Y.S.2d 784, 194 Misc. 
1006. 

54 CJ. p 21 note 76. 

Deaoon. 

Special meeting: of Baptist Church 
attempted to be called by a deacon 
contrary to date fixed by pastor, and 
special meeting: attempted to be 
called by members to ratify attempt¬ 
ed discharge of pastor at first meet¬ 
ing: were void.—^KfcGhee v. Sharpe, 
163 So. 840, 179 La. 278. 

72. Mo.—Briscoe v. ’Williams, App., 
192 S.W.2d 643. 

73. Mo.—Briscoe v. WUliams, supra. 

74. MOh—Briscoe v. WUliams, supra. 

75. Mo.—Corpus juris dted in Stone 
V. Bogme* 131 S.W.2d 187, 192, 2S8 
Ho»dpp. 882. 


N.Y.—^Application of Hamlnsky, 295 
N.Y.S. 989, 261 'App.Div. 132, rear- 
gmment denied In re Kaminsky. 298 
N.Y.S. 171, 261 App.Div. 795, af¬ 
firmed 13 N.E.2d 456. 277 N.Y. 624. 
Pa.—^Dayton v. Carter, 56 A, 30, 206 
Pa. 491. 

"Clear election’’ 

Where It was not claimed that 
there was any force, threats, fraud, 
or intimidation practiced by either 
side in election, the election was a 
"clear election.*'—Booker v. Smith, 
214 8.W.2d 613, 21-4 Ark. 102. 

7a S.C.—St. Luke’s Church v. Mat¬ 
thews, 4 S.C.Bq. 578, 6 Am.D. 619. 

77. Mo.—Briscoe v, Williaius, App., 
192 S,W,2d 643. 

54 G.J. p 20 note 41. 

7a Pa-—Jnker v. Commonwealth, 20 
Pa.St. 484. 

79. Mass.—Christ Church v. Pope, 8 
Gray 140. 

54 C.J. p 20 note 48. 
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80. N.J.—Randolph v. Mt. Zion Bap¬ 
tist Church of Newark, 58 A.2d 
206, 189 N.J.Eq. 605. 

81. N.J.—Randolph v. Mt. Zion Bap¬ 
tist Church of Newark, supra. 

82. Pa.—Adam v. BufiEIngrton, 21 Pa. 
Dlst&Co. 835. 

83. Pa.—Stryjewskl v. Panfll, 112 A. 
764, 269 Pa. 568. 

84. Mo.—Stone v. Bognie, 181 S.W.2d 
187, 238 Mo.App. 392. 

85. N.J.—^Randolph v. Mt. Zion Bap¬ 
tist Church of Ne-wark, 53 A.2d 
206, 139 N.J.Eq. 605. 

sa Pa.—Dayton v. Carter, 56 A. 80, 
206 Pa, 491. 

37. Pa.—Dayton v. Carter, supra. 

54 aj. p 20 note 57. 

sa N.Y.—People v. Peck, 11 Wend. 

604, 27 Am.D. 104. 

54 C.J. p 20 note 58. 

89. Del.—State v. Stewart, 11 Del. 
859. 
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no right by virtue of his office to preside.^® It is 
proper for the pastor of the congregation, made a 
member thereof by the by-laws, to act as chair¬ 
man at the congregational election if the consti¬ 
tution and by-laws make no provision to the con¬ 
trary, especially when the election is held dur¬ 
ing religious services.^^ Prior to the election of 
a moderator the meeting may be called to order 
and the vote for moderator declared by a private 
parishioner who assumes that authority to himself.^2 

Election inspector. In religious colorations the 
election inspectors must finally determine on the 
qualification of an elector when he offers his vote, 
and before he casts it; after they have received it 
they cannot throw it out on the ground that he 
was not qualified, and the only duty that then re¬ 
mains for them to perform is to count the ballots 
and return the number of votes received and the 
names of those having the greatest number.®^ 

h. Emolbnent and Quomoi 

Constitutional and statutory requirements as to en¬ 
rollment and a quorum at meetings of a religious society 
must be complied with, but ordinarily where the erganl- 
zation of the church Is congregational, or where the mem- 
bership of the society is uncertain, fluctuating, or in¬ 
definite, a quorum for the purposes of election and voting 
on questions which require the sanction of the members 
consists of those who assemble at any meeting regularly 
called and warned, although such members may be a 
minority of the whole. 

Constitutional and statutory requirements as to 
enrollments^ and a quorumSS at meetings of a re¬ 
ligious society must be complied with, as, for exam¬ 
ple, that enrollment shall be made by a committee 
appointed at the meeting, and not by the person 
functioning as enrollment officer up to the time of 
the meeting,ss and that a majority of the vestry 
or two-thirds of the members^S shall be present. 
A constitutional provision that the management of 
affairs shall be vested in the "whole congregation” 
has been construed to mean merely that every mem¬ 


ber of the congregation shall have the right and 
opportunity to be present at a meeting, not that 
every member must be present and vote before any 
action can be taken.^9 

Unless there is a different rule established by con¬ 
stitution, statute, or valid by-law, where the organ¬ 
ization of the church is congregational,^ or "where 
in the case of a religious corporation the member¬ 
ship is uncertain, fluctuating, or indefinite,^ a quo¬ 
rum for the purposes of election and votmg on 
questions which require the sanction of the mem¬ 
bers consists of those who assemble at any meet¬ 
ing regularly called and warned, although such 
members may be a minority of the whole. A state¬ 
ment in the minutes that a meeting was held is 
equivalent to a statement that a quorum was pres¬ 
ent, in the absence of any showing to the contrary.^ 
A duly constituted church membership meeting may 
not be deprived of the right to transact business 
for which it is called because one faction of the 
membership capriciously withdraws and fails to 
attend the meeting.^ 

§ 18. Notice, Time, and Place 

a. In general 

b. Elections 

a. In (zeneral 

A meeting of a religious society. In order to be valid, 
must conform with the requirements of its articles of 
association, statute, charter, or by-law In the notice 
given, and as to the time and place where the meeting 
Is held. The notice or warrant for the meeting usually 
must contain a warning of such matters as will come 
before the meeting. 

A meeting of a religious society, in order to be 
valid, must conform with the requirements of its 
articles of association, statute, charter, or by-law 
in the notice given, and as to the time and place 
where the meeting is held,^ although statutes are 
given a reasonable and liberal construction for the 


90. Del.—State v. Stewart, supra. 

91. P€L—Adam v. Bufifinston, 21 Pa. 
Diet & Co. 335. 

92. Me—Jones v. Cary, 6 Me. 448. 

93. N.T.—^Hartt v. Harvey, 32 Barb. 

55, 10 Abb.Pr. 321—People v. 

•White, 11 •Abb.Pr. 168. 

9^ Tex.—^Dickson v. Wilson, dv. 
App., 21 S.W.2d 1072. 

95. Pa.—Commonwealth v. Woelper, 
3 SersT. &R. 29, 8 Am.D. 628. 

96. Tex.—^Dickson v. Wilson, Civ. 
App., 21 S.W.2d 1072. 

97. N.T.—Moore v. St, Thomas 
Church, 4 Abb.N.Gas. 51. 

54 O.J. p 20 note 49. 


Separate meeting 

In suit by official board of church 
haviniT congrreg'ational form of gov¬ 
ernment to have court declare new 
official board interlopers, where fol¬ 
lowers of each board held meeting at 
same time, and old board's followers 
unanimously rescinded prior election 
of new boiu*d, evidence warranted 
finding that majority of churdh mem¬ 
bers were at meeting of new board 
followers, making new board the le¬ 
gal church officers.—^Pelley v. Hill, 
184 S.W.2d 852, 299 Ky. 184. 

9& Pa.—Commonwealth v. Woelper, 
3 Serg. &R. 29, 8 Am.D. 628. 

99. Conn.—^Duessel v. Proch. 62 A. 
152, 78 Conn. 343, 8 Ii.HJL,N.S., 
854. 


1. Ala.—^Barton v. Fitzpatrick, 66 
So. 890, 187 Ala. 273. 

Ky.—Bogard v. Boone, 255 S.W. 112, 
200 Ky. 672. 

2. Wash.—Applequist v. Seattle 
Swedish Kvangellcal Lutheran 
Gethsemane Church, 282 P. 224, 154 
Wa^ h . 851. 

54 C.J. p 20 note 53. 

3. Pa.—Commonwealth v. Woelper, 
8 Serg.&R. 29, 8 Am.D. 628. 

4. Mo.—Stone v. Bogue, 181 S.W.2d 
187, 238 Mo.App. 892. 

5. Mo.—Gozpus JTnris died In Stone 
V. Bogue, 181 S.W.2d 187, 192, 238 
Mo.App. 392. 

Pa.—^Powanda v. Pido, 165 A. 90, 304 
Fa. 42. 
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benefit of the churches.® Where a statute does not 
otherwise require, compliance with the constitution 
and by-laws of the society is sufficient,*^ and in the 
absence of provision in statute, constitution, or 
by-law s, notice given in accordance with the imme¬ 
morial usage of the society will be valid,® and a 
notice not in conformity therewith is invalid.® 
Where a church having a congregational form of 
government without constitution or by-law’S cus¬ 
tomarily transacted its business on Sunday morn¬ 
ing follow’ing devotional services, without notice, 
meetings held by the congregation at such time at 
w’hich business is transacted are legal, notwith¬ 
standing the absence of notice.^® 

If a statute or church rule requires notice, a meet¬ 
ing held without notice,ii or wdth notice to some 
but not all of the members^® is void, although for 
a number of years meetings have been held with¬ 
out notice and the society has no po'wer to dis¬ 
pense with such notice.^^ The fact that quarterly 
meetings of a church corporation w^ere regularly 
held does not render statutory notice of such meet¬ 
ings unnecessary.!® If a statute or church rule 
requires notice to be given by a particular person 


or committee, the notice must be given by the des¬ 
ignated person or committee,!® as by the chairman 
and clerk of the vestry in calling a meeting of the 
proprietors of a Protestant Episcopal Church.!^ 

Contents of notice. As a general rule, the no¬ 
tice or w'arrant contains a w'arning of such matters 
as will come before the meeting,!® and it must do 
so when a special meeting is being called for the 
transaction of unusual and important business,!® 
or w’here the statute or charter or by-laws re¬ 
quire it.2® The fact that notice of a meeting of 
a religious corporation also contained notice of a 
class meeting to be held at the same time and place 
will not invalidate the corporate meeting in the 
absence of evidence that any member’s rights were 
affected thereby.^! However, a notice w^hich by 
its terms deprives members of their rights under 
the statute to attend the meeting and vote is in¬ 
valid.®® 

Proof of notice. The legality of a parish meeting 
is sufficiently proved by showing that it was noti¬ 
fied and warned in due form by those claiming to 
act as the legally qualified officers of the society,®® 
and the return of the proper officer on the back of 


Tex.—^David v. Carter, Civ.App., 222 
S.W’.2d 900, refused no reversible 
error. 

54 C.J. p 20 note 65. 

Purpose of reinirement 

Statute requires trustees of re- 
ligrious corporation to cause notice 
of time and place of its annual cor¬ 
porate meeting: to be griven, in order 
to afford those entitled to vote and 
interested in affairs of corporation 
opportumty to be present and have 
voice in managrement of corporation. 
—Application of Kaminsky, 295 N.Y. 
S. 989, 251 App.Div. 132, reargument 
denied In re Kaminsky, 298 N.Y.S. 
171, 251 App.Div. 795, affirmed 13 
K.E.2d 456, 277 N.Y, 624. 

Notice h^d snffleieat 
Ga.—Sanders v. Edwards, 84 S.E.2d 
167, 199 Ga. 266. 

Private home 

Where church faction representing 
a majority of members present at 
general assembly of church withdrew 
and met at a private home instead of 
participating in meetings at the au¬ 
thorized place at which the assembly 
had been meeting, faction’s action in 
removing from office bishops who 
were members of the minority group 
was void, in absence of showing of 
reason for holding an irregular meet¬ 
ing and of proof that all members 
entitled to attend were present or 
notified.—iStone v. Bogue, 181 S.W.2d 
187, 238 MoJlpp. 392. 

Time authoKized by majoxity 
A voluntary church association. 


controlled entirely by majority of its 
members and not subject to rule, 
regulation, or control of any other 
or higher church authority, may hold 
such meetings at such time as ma¬ 
jority of its members may authorize. 
—Clevenger v. McAfee, 170 S.W.2d 
424, 237 Mo.App. 1077. 

6. N.Y.—^People v. Hunkle, 9 Johns. 
147. 

54 C.J. p 20 note 66. 

7. Colo.—Uzzell v. McClelland, 176 
P. 304, 65 Colo. 324. 

8. Mass.—St. Michael’s Ukrainian 
Greek Catholic Church of Woon¬ 
socket, R. I., V. St. Michael’s Ukrai¬ 
nian Orthodox Church of Woon¬ 
socket, R. I., 192 N.B. 628, 288 
Mass. 258. 

54 C.J. p 21 note 68. 

9. R,I.—^Ebenezer Baptist Church v. 
Thompson, 121 A. 530, 45 E.I. 263. 

10. Ky.—Pelley v. Hill, 184 S.W.2d , 

352, 299 Ky. 184. | 

11. Corpus Juris cited in David v. 
Carter, Civ.App., 222 S.W.2d 900, 
907, refused no reversible error. 

64 C.J. p 21 note 71. 

12. Mass.—Syrian Antiochean St. 
George Orthodox Church v. Ghize, 
154 N.E. 839, 258 Mass. 74. 

13. Conn.—^Hicock v. Hoskins, 4 Day 
62. 

14. Conn.—^Bethany Cong. Soc. v. 
Sperry, 10 Conn. 200. 

15. N.Y.—Petition of Hayes, 38 N. 
Y.S.2d 66. 

16. N.J.—Scihilstra v. Van Den Heu- 

7(A 


vel, 90 A. 1056, 82 N.J.Eq. 155, 
modified on other grounds 90 A. 
1056, 82 N.J.Eq. 612. 

54 C.J. p 21 note 76. 

Who may call meeting see supra i 16. 

17. Mass.—Christ Church v. Pope, 8 
Gray 140. 

18. N.J.—^Randolph v. Mt. Zion Bap¬ 
tist Church of Newark, 53 A.2d 206, 
139 N.J.EQ. 605. 

64 C.J. p 21 note 90. 

Business of extraordinary nature 
The notice of meeting of members 
of church should specify any busi¬ 
ness of an extraordinary nature or 
of great importance to be transacted, 
so as to bring to the meeting the 
members who are interested in the 
proposed action and to give oppor¬ 
tunity for investigation and con¬ 
sideration in preparation of the 
meeting.—^Randolph v. Mt. Zion Bap¬ 
tist Church of Nev/ark, supra. 

19. Mich.—^Horbal v. rSt John’s 
Greek Catholic Church of Detroit, 
244 N.W. 493, 260 Mich. 331. 

54 C.J. p 21 note 91. 

20. Mass.—^Downs v. Bowdoin Square 
Baptist Soc., 21 N.E. 294, 149 Mass 
135. 

54 C.J. p 21 note 92. 

21. N.Y.—^People v. African Wes¬ 
leyan M. B. Church, 141 N.Y.S. 394, 
156 App.Div. 386. 

22. P€u—^Petition of St. Joseph’s 
Lithuanian Roman Catholic 
Church, 112 A. 754, 270 Pa. 73. 

23. Me.—^Tuttle v. Cary, 7 Me. 426- 
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the notice is the only proper way of showing it.^^ 
Notwithstanding the records of the meeting do not 
disclose that the necessary steps were taken, there 
is a presumption of regularity if the meeting was 
an annual or stated meeting and was held at the 
usual place and regular time,25 but no such pre¬ 
sumption attaches to a special meeting held at an 
irregular time and place and under the protest of 
some of the members.^® 

h. Elections 

It is essential to the validity of an election that no¬ 
tice be given In conformity with the statute, charter, 
constitution, and by-laws, and that the election be held 
on the day specified at the usual or designated place of 
meeting. 

In order to constitute a valid election, notice must 
be given in conformity with the statute, charter, 
constitution, and by-laws.27 If rules provide for 
election on a certain day on specified notice, an elec¬ 
tion on a different day without notice^S or with¬ 
out notice given at the time provided for^^ is void, 
unless it appears that the voters were fully apprised 
of the election and all attended and exercised their 
rights and the election was fairly conducted.30 
Where statute or by-laws provide that an election 
can be postponed only by action taken at the meet¬ 
ing for which the election was originally called, 
a postponement by order of the trustees issued at 
a time prior to the holding of the meeting is void.^i 

The election must be held at the usual22 or desig- 
nated^s place of meeting, unless the usual place 
of meeting has been changed, in which case an 


election at the old place of meeting is invalid.^* 
If the meetinghouse where the meeting is usually 
held is locked, the meeting may be held at the door 
or at the nearest practicable place.35 Where a 
church charter requires elections to be held at the 
annual meeting, but there is no by-law or custom 
proved fixing the txne of the annual meeting, the 
validity of an election cannot be attacked on the 
ground that the time of meeting when the election 
was held did not conform to a custom followed 
by a faction of the church after the division.26 An 
election will not be set aside because it took place 
during a conununion service, however inappropriate 
or unusual the practice may be, where the by-laws 
of the congregation provide that the election shall 
be held on communion Sunday but do not specify 
the time.27 

§ 19. Persons Entitled to Vote 

a. In general 

b. Validity and effect of deprivation of 

right 

a. In General 

As a general rule, every member of a religious so¬ 
ciety of full age is entitled to vote; but the right to 
vote may be defined in the provisions by which the so¬ 
ciety Is governed, and, in such case, it Is restricted to 
those within the terms of the governing provision. 

As a general rule, unless the right to vote is 
otherwise restricted, every mem'ber of a religious 
society of full age is entitled to voters until he 


24. Me.—^Tuttle v. Cary, supra. 

25. Mass.—Canadian Religious Assoc. 
V. Parmenter, 62 N.E. 740, 180 
Mass. 415. 

26. Mass.—Canadian Religious Assoc. 

V. Parmenter, supra. 

27. Ark.—Wilborn v. Elston, 191 S. 

W. 2d 961, 209 Ark. 670. 

Md.—Smith v. Erb, 4 Gill 487. 

N.T.—Application of Kaminsky, 295 

KT.S. 989, 251 App.Dlv. 132, rear¬ 
gument denied In re Kaminsky, 298 
N.T.S. 171, 251 App.Div. 795, af¬ 
firmed 13 N.E.2d 466, 277 N.T. 624. 
Or.-—Coppus JraiM quoted in Banks 
V. Community Church of La’Grajide, 
166 P.2d 66, 73. 178 Or. 1. 

28. Cal.—San IFrancisco M. B. Zion 
Church V. Hillery, 61 Cal. 156. 

29. Cal.—Dahl v. Palache, 9 P. 94, 
68 Cal. 248. 

At a regular meeting 
Reading by layman after morning 
service of notice of annual corporate 
meeting of church for election of 
trustees did not comply with statu¬ 
tory requirement that notice be giv¬ 
en at “regular meeting of the church 


for public worship, at morning serv¬ 
ice.”—Application of Kaminsky, 295 
N.T.S. 989, 251 App.Div. 132, reargu¬ 
ment denied In re Kaminsky, 298 
N.T S, 171, 251 App.Div. 796, affirmed 
13 N.E2d 466, 277 N.T. 524. 

30. N.T.—^People v. Peck. 11 Wend. 
604, 27 Am.D. 104. 

31. Mich.—First Church of Christ 
Scientist v. Rentzel. 218 N.W. 652. 
242 Mich. 120. 

32. Ky.—Clapp v. Krug. 22 S.W.2d 
1025, 232 Ky. 303. 

54 C.J. p 21 note 85. 

Home of member 

Persons elected as church trustees 
at meeting held at home of member 
of one of two feictions In congrega¬ 
tion, without notice thereof to other 
members, who continued to use 
church as meeting place, were not 
duly elected trusteea—-Wilborn v. 
Elston. 191 S.W.2d 961. 209 Ark. 670. 

33. N.C.—Kerr v. Hicks, 70 S.B. 468, 
164 N.C. 266, 83 L.R.A.,N.S., 629. 

34 . N.J.—Miller v. English, 21 N.J. 
Law 317. 

35. N.J.—American Primitive Soc. 
V. puling, 24 N.J.Law 668. 
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36. Pa.—Firestone v. First Slavish 
Roman Catholic Greek Rite Church, 
63 A. 1038. 216 Pa. 8. 

37. Pa.—^Adam v. Buffington, 21 Pa. 
Dist & Co. 335. 

33. N.J.—^Randolph v. Mt Zion Bap¬ 
tist Church of Newark, 53 A. 2d 
206, 139 N.J.Eq. 605. 

54 C.J. p 22 note 2. 

GlassilLcatiou of new group 
Under by-laws of church corpora¬ 
tion authorizing only a classification 
of members Into “elected members” 
and “active members,” classification 
of new group recently elected as 
members as “non voting” was unau¬ 
thorized, and did not deprive those 
of new group of right to vote in 
church meetings, who were in fact 
members under the by-laws.—^Kub- 
ilius V. Hawes Unitarian Congrega¬ 
tional Church, 79 N.E.2d 5, 322 Mass. 
638. 

Bqual voiihig rights 

In absence of a rule to the con¬ 
trary, all members of a Baptist 
church have equal voting rights 
with each other.—Geter v. Walters, 
68 A.2d 330, 5 N.J.Super. 10. 
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voluntarily withdraws or is expelled from the so¬ 
ciety, as discussed infra subdivision b of this sec¬ 
tion. On the other hand, the right to vote does not 
extend to nonniembers,39 or, it has been held, to 
minors,^® although they have contributed to the 
expenses of the society,'^1 but there is also author¬ 
ity holding that minors may vote where they are 
admitted to membership in the society.^2 xhe right 
to vote may be defined in the provisions by which 
the society is governed,and in that case the right 
to vote is restricted to those within the terms of 
the governing provision,^ ^ as, for example, to those 
who have partaken of the Holy Communion in a 
particular church,^5 or ^-ho shall have “belonged” 
to such church,^® or have been members thereof 
for the period stated in the church constitution.^^ 

Other provisions have been construed and applied 
which restrict the right to vote to those who 
shall be contributing members and communicants,^* 
or who shall have contributed to the necessary 
church expenses,^ 9 or subscribed annually, not oc¬ 
casionally,5® or who shall have “attended” for at 
least a certain time or “contributedL”*^ Under pro¬ 
visions of this nature, attendance is interpreted to 
mean personal presence of the voter as distin¬ 
guished from presence of wife or other member 


of the family,52 and regular as distinguished from 
occasional attendance;®* and “contribution” means 
something substantial and vital,5^ not a contribution 
merely for the purpose of entitling the subscriber 
to vote.55 

Where it is so provided, the right to vote is lim¬ 
ited to those who, for one full year prior to the 
meeting, hold a single sitting, whether occupied 
or not, duly paid for;** or, in more inclusive 
terms, to all attendants, or communicants, or pew 
holders, or contributors ;57 or to those who, being 
members of a religious corporation, are connected 
with that particular incorporated society as dis¬ 
tinguished from the denomination at large,** their 
right to vote under the terms of the incorporating 
statute not being affected by their secession from 
the religious faith or ecclesiastical organization of 
the larger body.** Nonresidents induced by mem¬ 
bers of a church to become members for the sole 
purpose of voting are not entitled to vote.*® 

Under the terms of a statute giving the chair¬ 
man of the meeting “the casting vote,” it has been 
held that the chairman, having already voted as a 
member in an election resulting in a tie, may then 
exercise his right under the statute to break the 


39. Pa.—Commonwealtli v. Cain, 6 
Sergr.&R. 510. 

TaUnxe to sign, by-laws 

WTiere the signing of church cor¬ 
poration b7’law3 was a condition 
precedent to membership, those of a 
new group who were elected to mem¬ 
bership, but who failed to sign by¬ 
laws, were not members entitled to 
vote at church meetings.—^Kubilius 
V. Hawes Unitarian Congregational 
Church, 79 N.E.2d 5, 322 Mass. 638. 

40. Pa—^Mcllvain v. Christ Church, 
8 Phila 507, 2 Woodw. 293. 

41. Pa—^Mcllvain v. Christ Church, 
supra 

54 C.J. p 22 note 6. 

42. N.J.—^Randolph v. Mt Zion Bap¬ 
tist Church of Xe'wark, 53 A.2d 
20G, 139 N.J.Eq. 605. 

43. iN’.J.-—Randolph v. ML Zion Bap¬ 
tist Church of Newarlc, supra 

Baptist bhurch 

The Question as to who may vote 
at meeting of members of a Baptist 
church depends on rules and customs 
of the particular church, since each 
Baptist church is a self-governing 
body, independent of all the other 
churches; but where particular Bap¬ 
tist church had no rule or definite 
custom on subject as to who should 
be allowed to vote at meeting of 
members, the usual Baptist practice 
would govern.—^Randolph v. Mt Zion 
Baptist Church of Newark, supra 


44. NX—First Slovak Church of 
Chri^ of Bayonne v. Kaesur, 65 A- 
2d 93, 3 NXSuper. 318. 

Contrary custom 

"VlTiere members of Baptist church 
had not been Informed in advance 
of meeting to hold an election to set¬ 
tle controversy between deacons and 
pastor that eligibility rules with re¬ 
spect to payment of pledges must 
be complied with contrary to the es¬ 
tablished custom of the church, one 
of parties could not insist that only 
those persons who are not delinquent 
in payment of pledges would be en¬ 
titled to vote at election.—Geter v. 
Walters, 68 A.2d 330. 5 NXSuper. 
10 . 

45. N.T.—Groesbeeck v. Dunscomb, 
41 How.Pr. 302. 

46. N.T.—^People v. Keese, 27 Hun 
483. 

54 C.X p 22 note 14. 

47. Pa.—^Howard v. African Episco¬ 
pal Church of St. Thomas, 52 Fa. 
Super. 116. 

43. Pa.—Weckerly v. Geyer, 11 Serg. 
&R. 35. 

49. N.J.—First Slovak Church of 
Christ of Bayonne v. Kaesur, 65 
A.2d 93, 3 N.XSuper. 318. 

54 C.X p 22 note 17. 

sa Del.—State v. Stewart, 11 Del. 
859. 

51. N.T.—People v. Tuthlll, 31 N.T. 
650. 


52. N.T.—People V. Tuthlll, supra, 

53. N.T.—People v. Tuthill, supra. 

54. N.T.—^People v. Tuthlll, supra. 

55. Pa.—Juker v. Commonwealth, 20 
Pa. 484. 

56. Pa.—^Mcllvain v. Christ Church, 
8 Phila, 507, 2 Woodw. 293—Com¬ 
monwealth V. Morrison, 6 Wkly. 
N.C. 346. 

57. N.X—Livingston v. Trenton Trin¬ 
ity Church, 45 N.XLaw 230. 

*<Begillar attendants” 

Persons who were members of a 
church but who had not attended 
j services for years because of dis¬ 
tance they lived from church or be¬ 
cause of dispute with minister and 
then returned for purpose of voting 
were not '"regular attendants upon 
services of a religious society” with¬ 
in meaning of statute setting out 
qualifications of persons entitled to 
vote at a church meeting and were 
not entitled to vote for new church 
officers.—^Pirst Slovak Church of 
Christ of Bayonne v. Kaesur, 65 A,2d 
93, 8 N.XSuper. 818. 

58. N.T.—Watkins v. Wilcox, 4 Hun 
220, 6 Thompa & C. 539, affirmed 
66 N.T. 654. 

59. N.T.—Petty v. Tooker. 21 N.T. 
267. 

6a R.X—Caranica v. Belba^ 131 A. 
840. 
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tie by voting as chairman.®! Under a statute so 
providing, the presiding officer is the final arbiter 
on the question of fact whether a person claiming 
a right to vote has been a regular attendant and 
contributor for the required period.®^ A restric¬ 
tion on membership contained in the church consti¬ 
tution cannot be altered by by-law.®3 

Reception of illegal votes. An election will not 
be invalidated unless it appears that illegal votes 
were received,®4 and that they affected the re¬ 
sult®® 

b. Validity and Effect of Beprivatioii of Eight 

A valid deprivation of a member’s right to vote may 
result from any act of the member or of the society ter¬ 
minating his membership, and grounds for deprivation of 
the right to vote may be a matter of regulation by stat¬ 
ute, charter, or by-laws. 

A valid deprivation of a member’s right to vote 
has been held to result from any act of the mem¬ 
ber or of the society terminating his membership,®® 
as, for example, where the member voluntarily 
withdraws,®^ or, as a member of a faction within 
the church, secedes,®® or where the fellowship of 
an independent religious society has been withdrawn 
from that member,®® or where, by proper proce¬ 
dure, he has been excommunicated or expelled.*^® 
A member may not, however, be validly depriA^ed 
of the right to vote by fraudulent rulings by the 
presiding officer denying the right of enrollment at 
a meeting.^! 

Grounds for deprivation of the right to vote may 
be a matter of regulation by statute, charter, or by¬ 
laws,*^® and in this respect it has been held that 
a by-law depriving a member of his right to vote 
for failure to pay his pew rent for a stated period 
is not inconsistent with a law restricting the vote 


to members,'^® However, where the canons o-f the 
church give the right to vote to all church attend¬ 
ants or contributors or pew holders, a vote of the 
church depriving an attendant of his pew and re¬ 
fusing to accept his contribution does not deprive 
him of his right to vote.74 still may attenc 
church, and as such attendant is entitled to vote.*^^ 

Effect of deprivation of right to vote. Officers oi 
a religious society who preside at its elections and 
are authorized to decide on the qualifications oi 
voters are not liable for refusing a qualified vote 
through error of judgment, but in good faith.*^^ 
However, an action will lie against the presiding 
officer of a religious meeting for wilfully refusing 
to receive the vote of a qualified voter,^'^ provided 
the refusal is malicious,^® malicious meaning frorr 
improper motives and with knowledge that nc 
grounds for rejection existed.^® A voter cannoi 
object if, wdien his vote was challenged, he yielded 
to the challenge and his vote was not in fact re¬ 
jected.®® 

§ 20. Number of Votes Required for Valid 
Action 

As a general rule, a majority of a church organlza* 
tion may direct and control church matters consistently 
with the laws of the church but not In violation of such 
laws. 

As a general rule, a majority of a church organ¬ 
ization may direct and control church matters con¬ 
sistently with the laws of the church but not in vio¬ 
lation of such laws.®! Unless a statute or church 
constitution otherwise provides, a majority vote a1 
a valid meeting of a society which has adopted the 
congregational form of organization is sufficient to 
pass any resolution which the society was compe¬ 
tent to enact,®® and, if a quorum is present, a ma- 


61. N.T.—People v. Church, of Atone¬ 
ment, 48 Barb. 603. 

62- N.Y.—Fiske v. Beaty, 198 N.T.S, 
358, 120 Misc. 1, modified on other 
grounds 201 N.T.S. 441, 206 App. 
Div. 849. afllrmed 144 N.E. 907. 238 
N.T. 698, 

63. Pa.—Howard v. St. Thomas* 
African Hplscopal Church, 52 Pa. 
Super. 11$. 


N.J.—Grupe v. Hudisill, 144 A. 874, 
104 N.J.Eq. 233. 

67- N.J.—Grupe v. Rudisill, supra. 
68. N.J.—Grupe v. Rudisill, supra. 
69- Tex.—Gipson v. Morris, 73 S.W. 
I 85, 31 Tex.Ciy.App. 645. 

70. Ky .—Shannon y. Frost, 3 B.Mon. 
253. 

, 71. Tex.—^Dickson y. Wilson, Civ. 
App., 21 S.W.2d 1072. 


64. N.T.—Madison Ave. Baptist 
Church V. Oliver St. Baptist 
Church, 2 Abb.Pr.,N.S., 264, re¬ 
versed on other grounds 46 N.Y. 
131. 

64 C.J. p 28 note 46. 

65. Mass.—Christ Church v. Pope, 
8 Gray 140. 

54 C.J. p 23 note 47. 

66. Ky.—Shannon v. Frost, 8 B.Mon. 
253. 


72- Pa.—Commonwealth v. Cain, 5 
Serg. &R. 510. 

73. Pa.—Commonwealth v. Cain, sni- 
pra. 

74. N.J.—^Livingston v. Trenton 
Trinity Church, 45 N.J.Liaw 230. 

75. N.J.—^Livingston v. Trenton 
Trinity Church, supra. 

76. Pa.—Weckerly v. Geyer, 11 Serg. 
&R. 35. 

54 C.J. p 23 note 48. 


77. Mass.—Oakes v. Hill, 10 Pick 
333. 

64 C.J. p 23 note 49. 

78. Pa.—Weckerly v, Geyer, 11 Serg. 
& R. 35. 

79. Pa.—Weckerly v. Geyer, supra 

80. m. —Jones V. Sacramento Ave. 
M. E. Church, 64 N.E1. 1018, 198 Ill. 
626. 

81. ITJS.—Sims v. Green, D.C.Pa., 76 
F.Supp. 669. 

Number of votes required to amend 
constitution see supra S 3. 

82. Ky.—Farker v. Harper, 176 S.W, 
2d 361, 295 Hy. 686—Trustees ol 
Oak Grove Missionary Baptist 
Church V. Ward, 86 S.W.2d 1061, 
261 Hy. 42. 

64 C.J. p 23 note 65. 

Xh a demooratio ohiixdh the metjor- 
ity controls as a rule.—Odoms v. 
Woodall, 20 So.2d 849, 246 Ala. 427. 
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jorit>^ of those attending the meeting and voting 
can so act.83 A provision of the church constitu¬ 
tion that “all of the members’" can take certain ac¬ 
tion has been construed as giving any member a 
right to attend the meeting and vote, and not as 
conditioning valid action on an affirmation by a ma¬ 
jority of the entire membership,®^ and members at¬ 
tending but not voting are not given the power 
to block action by members voting.®® Where a 
congregation is one which is affiliated with a larger 
church or denominational organization, and is sub¬ 
ordinate to a higher judicatory”, a majority vote of 
its members may be insufficient to take action in 
opposition to the continuation of the affiliation, as 
discussed infra § 35, 

§ 21. Waiver of Rights and Estoppel to Ob¬ 
ject 

The right to object to the validity of a meeting, or to 
the presence of a quorum, or to the right of members 
to vote, or to an election, may be lost by waiver or es¬ 
toppel. 


The right to object to the validity of a meeting,8® 
or to the presence of a quorum,87 or to the right 
of members to vote,®® or to an election,®® may be 
lost by waiver or estoppel. So, a member’s vote 
unchallenged, when cast, will not be subject to at¬ 
tack by other members who by their conduct have 
estopped themselves later to object to its legality.®® 
Waiver of notice must be clearly shown®i as by 
presence at a meeting and acquiescence in its pro¬ 
ceedings,®® but before one can be charged with ac¬ 
quiescence in, or recognition of, an illegal election 
and its consequences, it must appear that he had 
knowledge or means of knowledge at the time of 
such illegality.®® While the general rule is that one 
who is present at a meeting and withdraws cannot 
ordinarily complain as to what took place after 
his departure,®^ the rule is not applied where it 
would work a fraud on those who had w”ithdrawn.®3 
Waiver is not shown by acts which axe performed 
under compulsion of court®® 


IV. OPPIOEES AND COMMITTEES 


§ 22. In General 

Under some statutes the trustees of a religious so¬ 
ciety are its managing officers. 

Under some statutes the trustees of a religious 
society are its managing officers.®7 

Churchrceve. A churchwarden.®® 

Churchwardens. A species of ecclesiastical offi¬ 


cers who are intrusted with the care and guardian¬ 
ship of the church building and property; these, 
with the rector and vestry, represent the parish 
in its corporate capacity.®® Anciently churchwar¬ 
dens were styled churchreeves or ecclesiae guar- 
diani.i 

Commissary. In ecclesiastical law, one who is 
sent or delegated to execute some office or duty as 


Baptist Ghurdi | 

(1) A Baptist Church is a pure | 
democracy and its only valid a.ct81 
€Lre acts of majority of congregration.' 
—Jones V. Johnson, 175 S.W.2d 370, 
296 Ky. 707. 

(2) Minority of Baptist Church 
was held without power to excom¬ 
municate majority of membership.— 
Trustees of Oak Grove Missionary 
Baptist Church v. Ward, 86 S.'W.2d 
1051. 261 Ky. 42. 


church government the voice of a 
majority is supreme as long as there 
is no departure from doctrine of the 
church.—^Bray v. Moses, 202 S.W,2d 
749. 305 Ky. 24. 

83. Ky.—Bogard v. Boone, 266 S.W. 
112, 200 Ky. 572. 

Pa.—Stryjewski v. Fanfil, 112 A. 764, 
269 Pa. 568. 

84. Pa.—Stryjewski v. Panfll, supii 
i 85. Pa.—Stryjewski v. Panfll, supra. 


Oppositioa of ofllcial board 
Where church had congregational 
form of government and determina¬ 
tion of all questions was vested in 
majority of church members, a ma¬ 
jority of members at a regular meet¬ 
ing possessed right to refuse to ac¬ 
cept pastor's resignation and vote to 
vacate all offices and elect new of¬ 
ficers, regardless of opposition of 
•official board, notwithstanding long 
custom that official board first con¬ 
sider all matters before presentation 
to congregation.—Pelley v. Hill, 184 
S.W.2d 352, 299 Ky. 184. 

Bo dq^aarture from dootriae 
lUnder congregational form of 


86. Iowa—^Helbig v. Kosenberg, 53 
N.W. Ill, 86 Iowa 159. 

54 C.J. p 24 note 62. 

187. Wash,—Applequist v. Swedish 
' Evangelical Lutheran Gethsemano 
I Church, 282 P. 224, 154 Wash. 361. 

88. La.—State v. Good Hope Second 
Baptist Church, 80 So. 608, 144 La. 
413. 

89. Pa—Commonwealth v. McCut- 
chen, 2 Pars.Eq.Cas. 205. 

90. N.T.—^Davle v. Heal, 83 N.T.S. 
723, 86 App.Div. 517, affirmed 73 N. 
K 1123, 180 N.Y. 545. 

54 C.J. P 23 note 53. 
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91. Conn.—^EUcock Hoskins, 4 
Day 62. 

92. Wash.—Applequist v. Swedish 
Evangelical Lutheran Gethsemane 
Church, 282 P. 294, 154 Wash. 351. 

93. Pa—Commonwealth v. McCut- 
chen, 2 Pars.Eq.Cas. 205. 

94. N.J.—Grupe v. Rudislll, 136 A. 
911, 101 N.J.Eq. 146. 

95. N.J.—Grupe v. Hudisill, supra 

96. La—State v. Good Hope Second 
Baptist Church, 80 So. 608, 144 La 
413. 

54 C.J. p 24 note 71. 

97. N.T.—Walker Memorial Bapti«<t 
Church v. Saunders, 35 N.E.2d 42, 
285 N.Y. 462, reargument denied 35 
N.E.2d 944, 286 N.Y. 607, motion 
denied 37 N.E.2d 147, 286 N.T. 707. 
motion denied 89 N.E.2d 294, 287 
N.T. 679—^Beulah Wesleyan Meth¬ 
odist Church V. Henry, 62 N,T.S.2d 
297, 187 Misc. 502. 

98. Black L.D. 

99. Black L.D. 

1. Wharton L.Lez. 
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the representative of his superioran officer of the 
bishop, who exercises spiritual jurisdiction in dis¬ 
tant parts of a diocese the deputy of the bishop.-^ 

Elder, A deacon or member of the governing 
board of a religious society.® 

§ 23. Eligibility 

In order to be eligible for election to office In a re¬ 
ligious society one must comply with the requirements 
Imposed by statute, charter, or custom. 

The necessar}' qualifications for election to office 
in a religious society are sometimes determined by 
statute, charter, or custom, and where such provi¬ 
sions are shown to exist the eligibility of candidates 
is governed thereby,® as where church membership 
is required by statute or charter,*^ or where, by 
usage, there is a requirement of prior nomination 
by the consistory and announcement at a church 
service,® or ordination, in the case of deacons of 
a Baptist church.® Whether a minister eligible by 
charter for the presidency of the corporation is 
thereby made eligible as trustee is a question which 
has been raised but not decided.^® In the absence 
of controlling provisions in statute, charter, or cus¬ 
tom, the mere fact of nonmembership in the socie- 
tyii or nonresidence^® does not disqualify a per¬ 
son for trusteeship of the church, and, a fortiori, in 
a church where letters of dismission do not ipso 


facto terminate membership, a member who has 
received his letter is still eligible as trustee.^* 

§ 24. Election or Appointment 

a. In general 

b. Certificate of election 

a. In Qeneral 

The appointment or election of officers of religious 
societies Is governed by statute, by-law, or custom of the 
church or denomination. 

The rules of the church or denomination govern 
in the appointment or election of a trustee or other 
officer of a religious society in the absence of con¬ 
trolling statutory requirement,or where the stat¬ 
utes are so framed as to allow the churches to 
select their officers according to their own usages 
and laws,i® and a long-continued usage or custom 
is equally binding in the absence of rule or by- 
law.l® Statutory provisions relating to appointment 
or election of officers of incorporated societies 
may be applicable to religious societies.!^ Officers 
of churches following the congregational polity 
cannot be lawfully appointed or elected by a minor¬ 
ity! 8 or by individual members not acting as a 
church or societ}%!® nor does a charter procured 
by a minority have any effect to legalize an elec¬ 
tion held under it as against the majority.®® 


2. Black If.D. 

3. Black L..D. 

4. Eng.—parte Medwln, 1 E. & B. 
609, 616, 72 E.aL. 609, 118 Reprint 
566. 

12 C.J. p 143 note 61. 


3. N.Y.—Wall V. Mount C^vary 
Baptist Church, 64 N.T.S.2d 200, 
188 Mlsc. 350. 

Pa.—Merman v. St. Mary’s Greek 
Catholic Church, of NesQuehoning, 
176 A. 450, 317 Pa. 33. 

T. N.T.—Application of Kaminsky, 
295 N.T.S, 989, 251 App.Div. 132, 
reargument denied In re Kaminsky, 
298 N.T.S. 171, 251 App.Div. 795. 
affirmed 13 N.E.2d *456, 277 N.Y. 
524—Wall V. Mount Calvary Bap¬ 
tist Church, 64 N.Y.S.2d 200, 188 
Misc. 350. 

54 C,J. p 24 note 75. 

By-laws fixing membership reftuire- 
ments 

Pailure of persons elected trustees 
of religious corporation to comply 
with requirements of Its by-laws for 
membership in good standing was 
held to render them ineligible for 

76 C.J.S.—49 


office of trustees.—^Application of 

Kaminsky, 295 N.Y.S. 9S9, 251 App. 

Div. 132, reargument denied In re 

Kaminsky, 298 N.Y.S. 171, 251 App. 

Div. 795, affirmed 18 N.E.2d 456, 277 

N.Y. 624. 

8. Md—^Miller v. ' Eschbach, 43 

Md. 1. 

9. La.—Covington First Baptist 
Church V. Jackson, 120 So. 639, 10 
La.App. 170. 

10. Wis.—^Kulinski v. Dambrowskl, 
29 Wis. 109. 

IL U.S.—^Bouldin V. Alexander, D.C., 
15 Wall. 131, 21 L.Ed. 69. 

Tex.—IPort v. Paris First Baptist 
Church, Tex.Civ.App., 55 S.W. 402. 

12. Tex.—Fort v. Paris First Bap¬ 
tist Church, supra. 

13. Ky.—^Louisville First Presby. 
Church V. Wilson, 14 Bush 252. 

14. Tenn.—Crenshaw v. Barbour, 36 

S.W.2d 87, 162 Tenn. 236. 

Tex.—Schumann v. Dally, CivJV.pp., 
29 S.W.2d 422. 

54 aj. p 24 note 88. 

Church meetings and elections gen¬ 
erally see supra §S 16-21. 

18. Md.—^Evans v. Shiloh Baptist 
Church, 77 A.2d 160. 

54 C.J. p 24 note 84. 

B^ominatioiial enstom 
Although duty of congregation to 

769 


elect trustees is imposed by statute, 
even election of trustees is governed 
by known custom and usage of de¬ 
nomination and by charter and by¬ 
laws of particular church.—Evans v. 
Shiloh Baptist Church, Md., 77 A.2d 
160. 

Denominatlottal versus local laws 
Where the by-laws of a local 
church are inconsistent with the laws 
of the denominational organization 
relative to election of officers by a 
local church, the denominational 
laws control.—^Russian-Serblan Holy 
Trinity Orthodox Church of St. Paul 
V. Kulik, 279 N.W. 364, 202 Minn. 
560. 

16. Md.—^Miller v. Eschbach, 43 Md. 

1 . 

64 C.J. p 24 note 85. 

17. Conn.—State v. Getty, 37 A. 687, 
69 Conn. 286. 

54 C.J. p 26 note 87. 

18. Tex.—Schumann v. Dally, Civ. 
App., 29 S.W.2d 422—^Fort v. Paris 
First Baptist Church, Civ.App,, 55 
S.W. 402. 

19. Ky.—Scott V. Curie, 9 B.Mon. 
17. 

Tex.—Schumann v. Dally, Civ.App., 
29 S.W.2d 422. 

sa Tex.—Wallace v. Wells, Civ. 
1 App., 228 S.W. IIIL 


6. N.Y.—^People v. Peck, 11 Wend. 

604, 610, 27 Am.D. 104, 
‘^Clergyman” distiiigalsbed 
N.Y.—^People v. Peck, supra. 

19 C.J. p 1266 note 29 [a]. 
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Where the act of incorporation so provides, an 
officer elected cannot exercise the duties of his of¬ 
fice until he gives bond, approved by court.2i It 
has been held that vacancies in office must be filled 
a new election, regardless of whether the vacan¬ 
cy was caused by lapse of term, death, removal, or 
judgment of ouster,22 Statutes providing for ap¬ 
pointment of a trustee by the court in all cases 
of vacancies caused by death of a trustee, on ap¬ 
plication by the cestui que trust, have been held 
to apply to trustees of church property, and to 
authorize appointment by the court on application 
of petitioners authorized by the congregation to 
represent it, alleging such facts and the death of 
the former trustee.23 Under some denominational 
laws or customs the election of a local church offi¬ 
cial must be approved by the bishop or central body 
before it becomes effective.^^ A valid appointment 
of a church officer is not shown by an appointment 
which fails to conform to the church discipline.25 

Number, Where the articles of incorporation 
provide for a stated number of trustees, such provi¬ 
sion governs rather than an inconsistent provision 
of the by-laws.-® Where a statute provides that 
the number of trustees of a religious corporation 
may be more than three if agreeable to the usages, 
customs, rules, and regulations of the society, such 
a corporation may have more than three trustees 
even though its certificate of incorporation provides 
only for three.27 Where the statute so provides, 
the number of trustees of a congregational society 
cannot be reduced except by vote taken at the an¬ 
nual meeting of the society.^® 

b. Certificate of Election 

Th« officer authorized to certify an election may be 

81. Pa.—Appeal of Nolde, 15 A. 777. 

88. People V. Fleming:. 13 N.T.S. 715, 

59 Hun 518—People v. Hart, 18 N. 

Y.S. 903. 

83. Pa.—re St.^George’s Lithua¬ 
nian Homan Catholic Church, 90 A. 

918, 244 Pa. 410. 

84. Minn.—^Russian-Serbian Holy 
Trinity Orthodox Church of St. 

Paul V. Kulik, 279 N.W. 364, 202 
Minn. 560. 

▼alldity of denominational law 
A provision in a by-law of a 
i8iuroh denomination for confirmation 
by the bishop of one elected trustee 
by local church before such election 
shall become effective is valid.—Hus- 
sian^Serbian Holy Trinity Orthodox 
Church of St. Paul v. Kulik, supra. 

85. N.T. —Kedrovsky v. Rojdeaven- 
sky, 212 N.T.S. 273, 214 App,Dlv. 

483, affirmed 152 iZl, 242 N.T. 

647. 


designated by statute, and a certificate issued by such 
an officer entitles the person named therein to act. 

Under some statutes particular officers are des¬ 
ignated to certify the result of an election,^® and 
a certificate so issued entitles the person named 
therein to act.30 Such a statute, however, has been 
held to 'be merely directory,^! and a making of the 
certificate at a time later than required will not 
prevent its use as evidence,32 nor will a failure to 
furnish a certificate disqualify a person who is 
duly elected,®2 provided his right to the office is 
proved by other evidence.34 The certificate is 
prima facie evidence of the election of the per¬ 
son named therein,®® but only prima facie evi- 
dence,3® and a statutory provision that the certifi¬ 
cate of election shall entitle the party elected to the 
office has been construed as not to make the cer¬ 
tificate conclusive evidence in case of a contest 
as to who was the ‘‘party elected.”37 jf certifi¬ 
cate discloses facts showing noncompliance with 
statutory requirements in the election of the trustees 
certified to by it as having been elected, the cer¬ 
tificate defeats itself, and disproves rather than 
proves title to the office in those whom it names.38 

§ 25. -De Facto Officers 

In order to constitute one a de facto officer of a re¬ 
ligious society he must be acting as such under color 
of rightful appointment or election. 

In order to constitute one a de facto officer of 
a religious society he must be acting as such under 
color of rightful election or appointment,3 3 and 
under these circumstances he will be recognized 
and treated as such by the courts^® during the term 
for which he is elected,^! and one who has contract¬ 
ed with him is estopped to deny his authority to 
contract^® 

N.T.—People v. Lacoste, 87 N.T. 
192. 

36. N.T.—^Eteirtt v. Harvey, 82 Barb. 
66, 10 Abb.Pr. 321. 

37. N.T.—Hartt v. Harvey, supra. 

38. N.T.—Hartt v. Btarvey, supra. 
Wls.—Kullnskl V. Dambrowskl, 29 

Wis, 109. 

39. Cal.—First African M. B. Zion 
Church V. Hlllery, 61 Cal. 166. 

Minn.—^East Norway Lake Norwegian 
Bvangelical Lutheran Church v. 
Halvorson, 44 N.W. 668, 42 Minn. 
603. 

4a N.J.—lElbenezer Baptist Church 
V. Barber, 183 A. 469, 14 N.J.M18C. 
192. 

54 C.J. p 25 note 12. 

41. Md.—Smith v. Erb, 4 Gill 437. 

48. Wis.—Skinner v. Richardson, 46 
N.W. 818, 76 Wis, 464, 


Sa Cal.—^Morris v. Richard Clark 
Missionary Baptist Church, 177 P. 
2d 811, 78 Cal.App.2d 490. 

87. Ill.—Shavers v. Thomas, 171 
N.B. 625, 339 Ill. 622. 

28. NY.—Wheaton v. Gates, 18 N 
T. 395. 

29. NT.—People v. Lacoste, 87 N.T. 
192. 

54 C.jr. p 25 note 99. 

0. Mich.—^First Soc. M. E. Church 
V. Clark, 8 NW. 207, 41 Mich. 730. 
NT.—-North Baptist Church v. Park¬ 
er, 86 Barb. 171. 

31. NT.—People v. Peck, 11 Wend. 
604, 27 Am.D. 104. 
a NT.—^People v. Peck, supra. 

33. NT.—Staten Island North Bap¬ 
tist Church V. Parker, 86 Barb. 
17L 

34. NT.—Staten Island North Bap¬ 
tist Church v^ Parker, supra. 
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§ 26. Duration of OfiBce and Termination of 
Authority 

Where the term of an officer of a religious society 
is not limited In time, he continues In office until he is 
duly removed or another is selected and qualified as his 
successor; but, where his term is limited as to time, on 
the expiration thereof he loses his office by operation of 
law. 

Where his term of office is not limited in time, an 
officer of a religious society continues in office un¬ 
til he is duly removed^s or another is appointed 
to succeed him,^^ and, unless they resign, officers 
or committees elected or appointed for a stated term 
continue in office, not only until the expiration of 
their terms,^5 but until their successors are selected 
and qualified.^® After expiration of an officer’s 
term the members are free to elect a successor, 
and where the former incumbent’s term has ex¬ 
pired by operation of law neither charges nor trial 
is necessary to his removal,^8 and he may not prop¬ 
erly complain that another is elected in his »place 
without affording him an opportunity to defend 
himself from charges of misconduct.^® In the event 
of a tie vote for the former incumbent and a new 
candidate, the former incumbent has been held 
entitled to remain in office.^® In societies having 
a congregational form of government, trustees. 


even where their tenure has been fixed, hold office 
subject to the discretionary power of the major¬ 
ity to terminate their holding at any time, as dis¬ 
cussed infra § 27, and to appoint successors,5^ 
and the subsequent ouster or removal of their suc¬ 
cessors does not entitle the old officers to hold 
over.5^ An imlimited term of office may become 
limited by reason of a subsequent order of a su¬ 
perior church body providing for a stated term.58 
The tenure of church trustees as stated in the ar¬ 
ticles of incorporation will control as against in¬ 
consistent provisions of the by-laws.^^ 

Termination of authority. The authority of a 
trustee of a religious society is terminated by his 
ceasing to be a member where membership is a 
necessary qualification for a trustee^S or where 
a statute provides in express terms that whenever a 
trustee ceases to be a member of the church -congre¬ 
gation or society he ceases to be a trustee.56 Un¬ 
der the statutes a trustee of a church may cease 
to 'be such when he unites 'with a church of another 
denomination^^ or becomes one of the organizers 
and incorporators of a new church.^® It has been 
held, however, that a letter of dismission does not 
of itself operate to terminate the authority of an 
officer®® unless accompanied by other acts incon- 


43. Ky.—Corpui Jurla quoted in 
Pelley v. Hill, 184 S.W.2d 362, 355, 
299 OSy. 184. 

N.J.—^Hendrickson ▼. Shotwoll, 1 N. 
J.Eq. 677. 

XnterpretatloxL of refifnlations 
Where choirmaster, a member of 
congregation, agreed with minister's 
interpretation of church regulations 
as permitting choirmaster's dismis¬ 
sal by congregation at announced 
meeting at any time, although he had 
been appointed for a year, court €lc- 
cepted interpretation as correct.— 
Landix v. Tulane Ave. Baptist! 
Church, Lia.App., 156 So. 776. I 

44. Ely.—Corpus Juris quoted In 
Pelley v. Hill, 184 S.W.2d 352, 365. 
299 Ky. 184. 

Pa—^Zion Church of Evangelical 
Assoc, of North America v. Light, 
7 PaSuper. 223. 

45. E:y.—Corpus Juris quoted in 
Pelley v. Hill, 184 S.'W.2d 362, 355, 
299 Ey. ISA 

N.Y.—Bristor v. Burr, 12 N.T.St 
638. 

46. Conn.—^Bethany Cong. Soc. v. 
Sperry, 10 Conn. 200. 

Ey.—Corpns Juris quoted in Pelley 
V. Hill, 184 S.W.2d 362, 356, 299 Ey. 
184. 

47. Cal.—Morris v. Richard Clark 
Missionary Baptist Church, 177 R* 
2d 811, 78 CalA4Pp.2d 490, 


4a Cal.—^Morris v. Richard Clark 
Missionary Baptist Church, supra 

49. Cal.—^Morris v. Richard Clark 
Missionary Baptist Church, supra 

50. N.J.—^Pirst Slovak Church of 
Christ of Bayonne v. Eacsur, 66 A 
2d 93, 3 N.J.Super. 318. 

51. Ey.—Corpus Juris quoted in 
Pelley v. Hill, 184 S.W.2d 362, 365, 
299 Ey. 184. 

Mo.—Corpus Juris qxmted in Cleven¬ 
ger V. McAfee. 170 S.W.2d 424, 428, 
237 Mo.App. 1077. 

Beplacement at will 
Where there is no rule, by-law, 
deed, or other written instrument 
providing for trustees of church hav¬ 
ing congregational form of govern¬ 
ment, but its property and affairs 
are lodged, by custom and practice, 
with three trustees, a trustee thereof 
may generally be replaced at will of 
majority of congrregation.—Clevenger 
v. McAfee, 170 SjW'.2d 424, 237 Mo. 
App. 1077. 

59. Ey.—Corpus Juris quoted in 
Pelley v. Hill, 184 S.W.2d 362, 365, 
299 Ey. 184. 

Mo.—Corpus Juris quoted in Cleven¬ 
ger v. McAfee, 170 S.W.2d 424, 428, 
237 Mo.App. 1077. 

N.T.—^People v. Fleming, 13 N.T.S. 
715, 69 Hun 618. 

53. Mass.—Currier v. Trinity Soc. 
M. E. Church, 109 Mass. 165. 

54, Cah—^Morris v. Richard Clark 

771 


Missionary Baptist Church, 177 P, 
2d 811, 78 Cal.App.2d 490. 

55. N.T.—Wall v. Mount Calvary 
Baptist Church of Nesquehoning, 
64 N.T.S.2d 200, 188 Misc. 360. 

Pa^—Merman v. Bt. Mary's Greek 
Catholic Church of Nesquehoning, 
176 A 460, 317 Pa. 33. 

54 C.J. p 26 note 26. 

Ineligibility after expulsion 
Where, at a meeting of members 
of church following congrregational 
form of government, a resolution was 
adopted excluding from membership 
chairman of board of deacons and 
chairman of board of trustees, such 
persons, having ceased to be mem¬ 
bers of the church, could not be 
members of board of deacons or 
board of trustees.—Wall v. Mount 
Calvary Baptist Church, 64 N.T.S.2d 
200, 188 Misc. 350. 

56. N.T.—^Tork First Reformed 
Presb. Church v. Bowden, 10 Abb. 
N.Cas. 1, affirmed 14 Abb.N.Cas. 
356. 

67. La.—^Ross v. Crockett, 14 La. 
Ann. 811. 

58. N.T.—^In re Court St. M, E. Soo, 
4 N.T.S. 723, 61 Hun 104. 

54 CJ. p 26 note 29. 

59. Ey.—^Louisville First Presb. 

Church V. Wilson, 14 Bush 262. 

N.T.—Lalght St. Baptist Church v. 
Noe, 12 How.Pr, 497. 
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sistcnt wth the performance of his duties,®® and that 
a refusal to serve or discharge the duties of an officer 
in the absence of circumstances showing an intent 
to abandon the office and the acceptance thereof by 
the society as a resignation does not terminate the 
authority of the officer.®^ Statutes providing that 
loss of membership shall terminate an officer’s in¬ 
cumbency do not apply w’here membership in the 
church ceases because the church itself has ceased to 
exist through the action of a superior governing 
body.®2 Where the authority to appoint a committee 
is limited to appointment from the members of a 
particular body, a committeeman ceases to be such 
when he has terminated his membership in that 
body.®® Where membership in a society is not a 
qualification for election or appointment as trus¬ 
tee or other officer, withdrawal from membership 
while it may be ground for terminating the author¬ 
ity of an officer, does not of itself so operate.®^ 

§ 27. Removal and Proceedings to Remove 

a. In general 

b. Grounds and proceedings 
a. In General 

The right to remove an officer of a religious society 
depends on the terms of the governing statute, charter, 
by-law, or custom, and on the form of church govern¬ 
ment which the society has adopted. 

The right to remove an officer of a religious so¬ 
ciety depends on the terms of the governing stat¬ 
ute, charter, by-law, or custom, and of the orig¬ 
inal compact as exemplified by the form of church 
government which the society has adopted, or of a 
deed of trust constituting the organic law of the 
church where such deed exists.®® In churches hav¬ 
ing the independent, Congregational form of church 


government, the congregation has the right to re¬ 
move an officer at any time regardless of the term 
for which he has been elected or appointed.®® In 
churches following the Presbyterian polity, the 
right of removal is vested in the superior church 
judicatory acting under the rules and discipline of 
that church.®'^ In churches of the Episcopal com¬ 
munion, the right to remove a rector is in the bish¬ 
op.®® The right to remove may be vested in a 
governing board of trustees or directors acting by 
majority vote, by by-law not inconsistent with 
church polity,®® or under the terms of a deed of 
trust from the founder of the church.’^® 

Where the right to remove is claimed to be vest¬ 
ed in a particular church official or board, the 
rules and discipline of the church on which such 
claim is based must be alleged and established by 
proof,**! and allegation and proof of a power of 
appointment does not establish a power of remov- 

al.^2 

^‘Amotion** as the word has been defined in con¬ 
nection with religious societies, is the power to re¬ 
move a corporate officer,*^® and has been distin¬ 
guished from "disenfranchisement.”*^^ The power 
of amotion is one necessarily incident to every cor¬ 
poration.*^® 

b. Gronnds and Proceedings 

Officers of a religious society are subject to removal, 
but only on the grounds and under the procedure estab¬ 
lished for the society or denomination Involved. 

While the .trustees or officers of a religious so¬ 
ciety are subject to removal for cause,^® on com¬ 
pliance with the rules and procedure governing re- 
moval,*^*^ an officer cannot be removed on grounds 
other than those provided by the rules and disci- 


60. N.T.—^Laight St. Baptist Church i 

V. Noe, supra. ! 

61. N.Y.—Connitt v. New Prospect 
Reformed Protestant Dutch Church, 
64 N.T. 551, 

62. N.Y.—Westminster Presb. Church 
V. New York Presbytery, 106 N.E, 
109, 211 N.Y. 214. 

63. N.Y.—People v. Blackhurst, 15 
N.Y.S. 114, 60 Hun 63. 

54 C.J. p 26 note 34. 

64. NJ.—^Doremus v. Dutch Re¬ 
formed Church English Neighbor¬ 
hood, 3 N.J.EQ. 332. 

65. Ill.—^Boroyan v. Monsesian, 5 N. 
E.2d 266, 287 Ill.App. 626. 

Ho.—Corpus gnxis guoted in. Cleven¬ 
ger V. McAfee, 170 S.'W.2d 424, 428, 
287 MoJ^p. 1077. 

66k Mo.—Corpus Juris guoted in 
Clevenger v. McAfee, supra. 

54 aj. p 26 note 33. 


67. Mich.—^Borgman v, Bultexna, 182 
N.W. 91, 213 Mich. 684. 

68. N.Y.—IPiske v. Beaty, 201 N.Y.S. 
441, 206 App.Div. 349. affirmed 144 
N.B. 907, 238 N.Y. 698. 

69. Pa.—^McDowell v. Wilson, 97 A. 
100, 252 Pa. 91, followed in Scott v. 
Wilson, 97 A. 101, 253 Pa. 95. 

70. Maas.—^Dittemore v. Dickey, 144 
N.B. 67, 249 Mass. 95—^Eustace v. 
Dickey, 132 N.R 852, 240 Mass. 
55. 

71. N.Y.—Nemolovsky v. Rykhloff, 
175 N.Y.S. 617, 187 App.Div. 290. 

72. N.Y.—Nemolovsky v. Rykhloff, 
supra. 

73. N.Y.—-In re Koch, 178 NJB. 646. 
257 N,Y. 318. 

74. N.Y.—^In re Koch, supra. 

75. N.Y.—^In re Koch, supra. 

76- N.Y.—Petition of Hayes, 38 N.Y. 
8.2d 66. 


Befusal to vote on applications for 
memherShip 

Inexcusable and contumacious fail¬ 
ure and refusal of trustees of re¬ 
ligious corporation to vote on appli¬ 
cations for membership as required 
by by-laws warranted amotion.—^In 
re Koch, 178 N.B. 645, 257 N.Y. 318. 

77. N.Y.—Rector, Church Wardens 
and Vestrymen of Church of Holy 
Trinity in City of Brooklyn v. 
Melish, 88 N.Y.S.2d 764, 194 Mlsc. 
1006. 

Alternate method permissible 

Where book of discipline of church 
provided two alternate methods for 
removal of bishop, namely, by two- 
thirds vote of the bishops' council 
and by trial on accusation before a 
committee of trial comixised of one 
bishop and four elders, bishop was 
not denied any right when bishops' 
council used method of vote of bish- 
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pline of the church.'^s Generally speaking, before 
an officer of a religious society may be removed 
specific charges must be filed,"* ^ adequate notice 
given,80 and full opportunity afforded for a hear- 
ing.8i Where a church official is removable only 
by a specified majority vote for removal, and such 
vote has 'been had, a subsequent attempt to with¬ 
draw signatures and votes so as to reduce the ma¬ 
jority below the required number is ineffectual.^^ 

In a congregation subject to the superior juris¬ 
diction of the church to which it belongs, officers 
cannot be removed by a majority of the congrega¬ 
tion in violation of church rules.83 In churches 
of the congregational type, however, the congrega¬ 
tion’s power by a majority vote to remove is discre¬ 
tionary,84 and may be exercised on any grounds 
not malicious, whimsical, or capricious.85 On the 
other hand, a removal cannot be made in violation 
of the rules and discipline inherent in the congrega¬ 
tional form of government88 or in violation of a 
rule adopted by the particular church.87 Issues of 
religious faith or doctrine are npt involved where 
the majority may act independently of other au- 
thority.88 

Where power is granted to the governing board 
in a church by trust deed to declare a vacancy in 
any office “for such reasons as to them may seem 
expedient,” full power exists in the governing board 
acting by majority vote to remove a member of a 


subsidiary board,88 or even a member of the govern¬ 
ing board itself,8® and under the terms of the trust 
their power is discretionary, not subject to court 
review®^ except to determine whether the removal 
because of the grounds alleged or methods used was 
an exercise of discretion or a capricious and arbi¬ 
trary act.82 Where the power granted the govern¬ 
ing board is to remove whenever it seems to them 
expedient, an officer may be removed without for¬ 
mal hearing,98 qi* even without any notice or hear¬ 
ing, provided the act of removal is an exercise of 
the board’s judgment and not a malicious, whimsi¬ 
cal, or capricious act.84 

Reinstatement. A corporation whose sole func¬ 
tion is to hold legal title to the physical property 
of the church is not a necessary party to a suit 
brought by expelled officers of the church to se¬ 
cure their reinstatement.85 

§ 28, Title to Office; Direct and Collateral 
Attack 

Compliance with provisions of law governing selection 
of an officer of a religious society clothes the person se¬ 
lected with title to the office, which is not open to col¬ 
lateral attack. 

Compliance with the requirements of statute or 
by-laws as to election or appointment of officers 
clothes the person so appointed or elected with title 
to the office,®8 while a failure to follow, or depar- 


ops' council for his removal instead 
of the concurrent procedure of trial 
by a bishop and elders.—^Washington 
V. Wright, 66 N.Y.S.2d 104, 188 Misc. 
28. 

Vote of majority 

Trustees of religious corporation, 
under statute and by-laws, were held 
subject to amotion by majority vote 
of members, and a two-thirds vote 
for amotion was not requisite.—^In 
re Koch, 178 N.B. 646. 267 N.Y. 318. 

78. Ky.—Corpus Juris quoted lu 
Pelley v. Hill, 184 S.W.2d 352, 366, 
290 Ky. 184. 

54 C.J. p 26 note 48. 

Opposing expenditure 
Act of trustees of church corpora¬ 
tion in opposing program involving 
expenditure of a considerable sum 
of money was not such Inexcusable 
or contumacious conduct as would 
warrant dismissal of trustees.—^Peti¬ 
tion of Hayes, 38 N.Y.S.2d 66. 

79. N.Y.—In re Koch, 178 N.E. 646, 
257 N.Y. 318. 

80. Ky.—IKidwell v. Crawford, 182 
S.W.2d 968. 298 Ky. 380. 

Participation in meeting held to pre¬ 
clude objection 

Mo.—Clevenger v. McAfee. 170 S.W, 
2d 424, 237 Mo.App., 1077. 


N.Y.—In re Koch. 178 N.R 545, 257 
N.Y, 318. 

81. N.Y.—^In re Koch, supra. 

88. N.Y.—Washington v. Wright, 66 
N.Y.S.2d 194, 188 Misc. 28. 

83. Ky.—Corpus Jhrls quoted in | 

Pelley v. Hill, 184 S.W.2d 352. 355, 
299 Ky. 184. 

N.J.—^American Primitive Soc. v. 

Pilling, 24 N.J.L.aw 653. 

84. Ky.—Corpus juris quoted in 

Pelley v. Hill, 184 S.W.2d 352, 355, 
299 Ky. 184. 

Mo.—Corpus Juris quoted in Cleven¬ 
ger V. McAfee, 170 S.W.2d 424, 429, 
237 Mo.App. 1077. 

54 C.J. p 26 note 51. 

85. Ky.—Corpus Juris quoted in 

Pelley v. Hill, 184 S.W.2d 352, 355, 
299 Ky. 184, 

Mo.—Corpus Juris quoted in Cleven¬ 
ger V. McAfee, 170 SJW.2d 424, 429, 
237 MoA.pp. 1077. 

54 C.J. p 26 note 53. 

88. Tex.—^Port v. Paris !B^rst Bap¬ 
tist Church, Civ.App., 55 S.W. 402. 
64 C.J. p 27 note 65. 

Where only a minority was present 
at a meeting of the membership of 
a church acting under the congrega¬ 
tional form of government, the effort 
of such minority to remove trustees 
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by vote at such meeting was ineffec¬ 
tive, at least where no notice had 

been given the trustees.—Kidwell v. 

Crawford, 182 S.W.2d 968, 298 Ky. 

380. 

87. Ky.—Clapp v, Krug, 22 S.W.2d 
1025, 232 Ky. 303. 

54 C.J. p 27 note 56. 

88. Tex.—^Port v. Paris First Bap¬ 
tist Church, Civ.App., 65 S.W. 402. 

89. Mass.—^Eustace v. Dickey, 132 
N.E. 852, 240 Mass. 65. 

90. Mass.—^Dittemore v. Dickey, 144 
N.E. 57, 249 Mass. 95. 

91. Mass.—^Dlttemore v. DiCkey, su¬ 
pra—^Eustace v. Dickey, 132 N.E. 
852, 240 Mass. 55. 

98. Mass.—Dittemore v. Dickey, 144 
N.B. 67, 249 Mass. 96—^Eustace v. 
Dickey, 182 N.E. 852, 240 Mass. 55. 

93. Mass.—^Eustace v. Dickey, su¬ 
pra. 

94. Mass.—^Dittemore v. Dickey, 144 
NJQ. 57, 249 Mass. 95. 

96. Tex.—^David v. Carter, Clv.App., 
222 6.W.2d 900, refused no reversi¬ 
ble error. 

98. Ind.—Wall Street M. EL Church 
V. Johnson, 39 N.E. 251, 140 Ind. 
445. 

Mass.—^Boston First African M. B. 



§§ 23-29 

ture from, the required procedure generally results • 
in a failure of title.9“ Where an action to deter¬ 
mine title to church property involves title to the j 
office of trustee between conflicting claimants, the : 
determination of the issue must be made by the 
court on the evidence of facts concerning the elec¬ 
tions already had and cannot be resolved by a new 
election held under supervision of the court.^S 

Direct attack. In the absence of a statute pro¬ 
viding otherwise, title to an office in a religious 
society may be tested in a proceeding directly rais¬ 
ing the issue,^^ and the members of such corpo¬ 
ration contesting the trustees’ title will not be 
bound by submission of that question to an arbitra¬ 
tor and his award.1 A statute authorizing the at¬ 
torney general to proceed against one usurping a 
corporate office provides an exclusive legal remedy, 
and a court of equity has no jurisdiction of an ac¬ 
tion brought by a bishop to test the title of officers 
of a church corporation to their offices.^ The right 
of a trustee to control the church property or to 
use it for purposes of worship may be tested in an 
action in equity to restrain others usurping the 
office.3 A judgment of ouster against part of the 
trustees of a religious corporation does not invali¬ 
date the title to the office of the remaining trus¬ 
tees.^ 

Collateral attack. The title of an officer of a 
church or religious society is not subject to attack 
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in a collateral proceeding,^ and a bill in equity 
will not lie to restrain his alleged illegal acts.® 

§ 29. Powers, Duties, and Liabilities 

a. In general 

b. Use and possession of church prop¬ 

erty 

c. Removal of persons from church 

building 

d. Care and management of funds 

e. Contracts and indebtedness 

f. Individual liability 

a. In (General 

Where not a passive trustee, an officer or director 
of a religious society has, in general, the same powers 
as those exercised by the managing directors of private 
corporations. 

Unless the officer of a religious society is trus¬ 
tee under a dry or naked trust, in which case he is 
a mere passive depositary of the property of the 
society with no active duties to perform or powers 
over it,*^ his powers are not materially different 
from those exercised by the managing directors of 
private corporations,^ and the internal affairs of a 
religious corporation, like those of any other cor¬ 
porate body, are committed exclusively to its direc¬ 
tors.^ Generally, the officers and committees ap¬ 
pointed or elected by the society are mere agents 
or legal instruments to execute the will of the 
members,intrusted with the care and manage- 
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Soc. V. Worthy, 122 N.E, 289, 232 
Mass. 331. 

Action to determine or enforce right 
of minister to office see infra 5 43. 

97. Ind.—^W'all Street M. E. Church 
V. Johnson, 39 N.& 251, 140 Ind. 
445. 

K.Y.—In re Ruthenian Greek Catho¬ 
lic Church, 229 N.T.S. 520, 224 App. 
Div. 113, affirmed 164 N.E, 602, 249 
N.T. 607. 

98. Pa.—^Mazaika v. Krauezunas, 77 
A. 1102, 229 Pa. 47, 31 LuR.A.N.S., 
686 . 

99. N.J.—Smith v. Bethel African 
M. B. Church, 99 A. 102, 89 K.J, 
Law 397. 

Quo warranto as proper proceeding 
to try title to office in religious 
society see Quo Warranto 5 9. 

BordsiL of proof 

The burden of proof is on those 
bringing the proceeding to establish 
their right to office.—^People v, La- 
coste, 37 N.Y. 192—54 aJ. p 27 note 
77, 

VovedUte eatzy and detainer held In- 
apPKoprlate 

HI,—First Apostolic Church of New 


Haven, Ill., v. Holtzclaw, 84 N.E. 

2d 167, 336 IlLApp. 393. 

Parties 

Where plaintiff seeks a temporary 
injunction against defendants pend¬ 
ing trial on the merits of a case 
wherein plaintiff seeks to set aside a 
church election of officers, an order 
granting such injunction is invalid 
for lack of necessaiy parties where 
€Lll officers interested and chosen at 
the election are not made parties.— 
Davis V. Turner, Teat.Civ,App., 145 S, 
W.2d 258. 

j 1. N.T.—-Wyatt v. Benson, 23 Barb. 


a. N.T.—Fiske V. Beaty, 201 N.T.S. 
441, 206 App.DIv. 349, affirmed 144 
N.E. 907. 238 N.T. 598. 

3. Ohio.—^Munsel v. Boyd, 10 Ohio 
Cir.Ct..N.S.. 121, 30 Ohio dr.Ct. 
182. 

4. N.T.—^People v, Fleming, 13 N. 
Y.S. 715, 59 Hun 518. 

5. IlL—Shavers v. Thomas, 171 N.E. 
I 625, 339 Ill. 622. 

N.J.—^Ebenezer Baptist Church v. 

Barber, 183 A. 469, 14 N.J.Misc. 192 
54 C.J. p 27 note 80. 
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6. Pa.—Tooks v. Hardy, 48 Pa.Dist. 
& Co. 696. 

54 C.J. p 27 note 81. 

Certillcation to law side 
Where it appears that the essen¬ 
tial purpose of a bill in equity is to 
test the title to office in a religious 
society, the bill will be certified to 
the law side.—^Tooks v. Hardy, supra. 

7. Pa.—^Mazalka v. E^auezunas, 77 
A. 1102. 229 Pa. 47, 31 L.R.A,N.S., 
686 . 

8. Tex.—Clark v. Brown, Civ.App., 
108 S.W. 421, reversed on other 
grounds 116 S.W. 360, 102 Tex. 328, 

I 24 L.R.A,N.S., 670. 

Xn their handling of temporal af¬ 
fairs, religious societies’ trustees oc¬ 
cupy position analogous to that of 
directors of business corporations.— 
Koch V. Estes, 262 N.T.S. 23, 146 
Misc. 249, affirmed 266 N.T.S. 1008, 
240 App.Div, 829, affirmed 191 N.E. 
525, 264 N.T. 480. 

9. Cal.—Assembla Cristina 

Nome Di Gesu v, Zampelli, 6 P.2d 
974, 119 CaLApp. 515. 

10. N.J.—Worrell v. Millstone First 
Presb. Church. 23 N.J.Ba. 96. 

54 C.J. p 28 note 92. 
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ment of all the temporalities of the parish or society 
over which they exercise jurisdiction,with pow¬ 
ers coextensive with those of the corporation,!^ 
and with the territorial jurisdiction conferred on 
them by the canons of the church made in con¬ 
formity with the laws of the state.!^ Officers must 
confine their official acts within the limits of their 
powers,!^ and an officer of a society in the per¬ 
formance of his duty must comply with existing 
constitutional or statutory requirements.! 5 Officers 
must not interfere with other officers empowered to 
act in other matters,!® but where the church in¬ 
creases the number of officers the rights and pow¬ 
ers of the former officers are not affected until 
the additional officers are chosen.!*^ Officers of an 
unincorporated religious society have no power to 
bind the other members of the society!® unless by 
the nature of the church government the trustees 
are regarded as the authorized agents of the aggre¬ 
gate body of church members.!® 

A court has no power by its order to validate 
the act of an officer beyond his power to perform,-® 
nor can a society 'by ratification on the part of any 
nuntber of its members acting individually legalize 
an officer’s illegal act.®! 

Whether or not the relation between officers and 
the society is one of trustee and cestui que trust 
depends on the terms of the incorporating act; 
where the officers or trustees are themselves the 
corporation, and the society remains unincorporat¬ 
ed, as discussed supra § 9, the relation of the trus¬ 


tees to members of the society is that of trustee 
and cestui que trustOn the other hand, where 
the society is incorporated and the trustees are its 
officers and agents, the relation is not that of trus¬ 
tee and cestui que trustent in the narrow, technical 
sense, but is merely the fiduciary or trust relation, 
using the word in a broader sense, existing between 
incorporators and officers of any private corpora¬ 
tion.®® Under some statutes, where the society, 
and not the trustees, is incorporated, the trustees 
are made the sole managers of the corporation with 
respect to its temporalities,and, if they are them¬ 
selves the corporation and the charter gives them 
that power, they have full control and management 
of the temporalities,®^ and the managing officers 
have the right and duty to protect the trust con¬ 
ferred on, and assumed by, them.®® Whether ec¬ 
clesiastical officers have powers over the temporali¬ 
ties of a church depends on the provisions of eccle¬ 
siastical law and of state statutes, as considered in¬ 
fra § 44. 

The power and duty of officers and trustees of a 
religious society to maintain or defend actions on 
its behalf are discussed infra §§ 102-104. 

b. Use and Possession of Church Property 

Ordinarily trustees and officers of a religious society 
are entitled to the possession of church property and have 
full control and management thereof. 

By virtue of their office, trustees or other offi¬ 
cers of a religious society are entitled to posses- 


11. Wis.—^In re HcCanna's Estate, 

284 N.W. 502, 230 Wls. 661. 

54 C.J. p 28 note 93. 

Collective actioxL 

(1) Individual acts of trustees of 
a rehgrious corporation without foi> 
mal corporate action have been held 
Illegal and not binding on the corpo¬ 
ration or congregation.— Str John the 
Baptist Greek Oatholic Church of 
Perth Amboy, N. J., v. Gengor, 180 A. 
379, 118 N.J.Bq. 467, modified on oth¬ 
er grounds 189 A. 113, 121 N.JJSq. 
849. 

(2> Under statute relating to reli¬ 
gious corporations, directors of reli- 
grious corporation exercising powers 
with respect to business or temporal 
matters and acting: collectively as a 
board can take or authorize action 
binding on the corporation, but cor¬ 
poration Is not bound by the individ¬ 
ual or separate action of a member 
of the board.—^In re McCanna’s Es¬ 
tate, 284 K.W. 502, 230 Wls. 561. 
Procurement of funds 

Under statute relating to powers 
of directors of religrious corporations,' 
transactions for procurement of 
funds for building and maintenance 
of school for religious education by 


subscriptions and contracts by which 
religious corporation was to become 
obligated to expend funds for that 
purpose constituted business or tem¬ 
poral affairs in which corporation 
could engage only as authorized by 
action taken by its directors as a 
board and on affirmative vote of the 
number of directors required by stat¬ 
ute.—In re McCanna’s Estate, supra 
Bents 

Collection of rents for parish house 
belonging to church was proper ex¬ 
ercise of functions of church officera 
—^Ebenezer Baptist- Church v. Bar¬ 
ber, 183 A. 469, 14 N.J.Mlsc. 192. 

12. N.T.—People’s Bank v. St. Anth- 
ony^s Roman Catholic Church, 17 N. 
E. 408, 109 N.Y. 512. 

13. U.S.—^Mason v. Muncaster, D.C., 
9 Wheat. U.S., 445, 6 L-Ed. 131. 

14. La.—Miller v. St Marks Baptist 
Church, 104 So. 121, 158 La 877. 

54 C.J. p 28 note 96. 

15. N.J.—Grupe v. Rudislll, 144 A. 
874, 104 N.XEq. 238. 

13, -N.T.—Cammeyer v. United Gk*r- 
man Lutheran Churches, 2 Sandf. 
Ch. 186. 

54 C.J. p 28 note 99. 
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17. Mass.—Christ Church v. Pope, 8 
Gray 140. 

18. UL—^Teed v. Parsons, 66 N.E. 
1044, 202 Ill. 455. 

19. Mo.—^Bushong v. Taylor, 82 Mo. 
660. 

54 clj. p 28 note 3. 

20. N.T.—Wheaton v. Gates, 18 N.T. 
395. 

54 CJ. P 29 note 16. 

21. N.J.—Grupe v. Rudlsill, 136 A. 
911, 101 ]Sr.J.Eq. 145. 

22. N.J.—^Morgan v. Rose, 22 N.J. 
Eq. 583. 

23. N.Y.—^Robertson v. Bullions, 11 
N.Y. 243. 

Fiduciary character of officer of pri¬ 
vate corporation see Corporations 
9 76L 

24. III.—Little V. Bailey, 87 HI. 239. 
54 C.J. p 28 note 9. 

25. Lia—St. Francis, etc., Roman 
Catholic Church v. Martin, 4 Rob. 
62 

54 CJ. p 28 note IL 

26- Ga—C*!risen v. Fox, 31 S.R2d 
597, 198 Ga 400. 
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sion of all the church pTopert>%27 including the 
church books, records, and corporate seaL-S Sub¬ 
ject to the obligations imposed on them b}’ law, 
they have full control and management of the 
property.-® The acquiescence of the trustees in 
a particular use of church property by others is 
not regarded as a breach of trust where the judica- 
tor>’ has failed to act in the matter.^o Church ofn- 
cers holding a church propert}*- in trust for the 
members of the society must protect the property 
against an unlanTul invasion of the rights of the 
majority by the minority,®^ but they have no power 
to close the church against the wishes of a minor¬ 
ity who desire to continue to worship there in 
accordance with the terms of the trust.®® The offi¬ 
cers of a religious corporation, acting for it, may 
prevent a use of the church property by the mem¬ 
bers to which the officers object, or close the church 
against the protest of members, where the corpo¬ 
ration has absolute title not subject to trust in fa¬ 
vor of worshipers,®® as where such title is based 
on the terms of the original compact or agreement®^ 
or on the canonical usages or regulations of the 
church.®® Where trustees hold the church property 
in trust for members of the society or congrega¬ 
tion, the members may confirm and ratify unau¬ 
thorized acts of the trustees.®® While right to 
possession of the church edifice gives the trustees 
only a constructive possession, they are held prima 
facie to be in actual possession if they have the 
key.®'^ An officer’s right to possession of the church 
property at the end of his administration passes to 
his successor.®® 
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c. Bemoval of Persons from Olmrcli Building 

The officers and trustees In control of church prop¬ 
erty may properly remove from It any person who lacks 
a superior right to remain on the premises. 

Trustees having the right to possession and con¬ 
trol of church property have a right to remove from 
the church building any person who lacks a superior 
right to remain on the premises,®® and may use 
the force necessary to remove a person who is dis¬ 
turbing a meeting of the society in violation of its 
rules,even though the interruption is not will¬ 
ful,^! without rendering themselves liable to an 
action for assault and battery.^® 

d. Care and Management of Funds 

An officer or trustee In charge of church funds Is 
liable to the church for diversion thereof to improper 
purposes or for refusal to account for the funds. 

An officer having charge of funds belonging to, 
or contributed for, the church is liable to it for 
diversion of the funds to purposes other than those 
desigpiated by the contributors thereof^® or for 
refusal to account for such funds,and such lia¬ 
bility is imposed whether the officer is the treasur¬ 
er of the church^® or of one of its subsidiary or¬ 
ganizations.^*® The officer cannot justify refusal 
to account for such funds on the gp*ound that they 
were contributed for a specific purpose connected 
with the church activities.^^ Contributors to a 
society fund are entitled to a return of property 
and money fraudulently secured from them, and 
may hold the officer guilty of the fraud personally 
liable therefor.^® While the court has no authority 
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27. Tex.—^McCarther v. Pleasant 
Bethany Baptist Church of Blgin, 
Civ.App., 195 S.W.2d 819, refused 
no reversible error. 

54 C J. p 29 note 17. 

Acquisition, alienation, and use of 
property by religious society or lo¬ 
cal church and by superior or de¬ 
nominational body see infra §§ SO¬ 
TS. 

28. Tex.—McCarther v. Pleasant 
Bethany Baptist Church of Blgin, 
supra. 

54 C.X P 29 note 18. 

29. N.Y.—^Forsyth St. German Re¬ 
formed Church V. Busche, 7 N.T. 
Suner. 666 

54 C.J. p 29 note 21. 

30. N.J.—^Everett v. Asbury Park 
Birst Presb. Church, 32 A. 747, 53 
N.J.Ba. 500. 

54 C-J* P 29 note 25, 

31. Pa.—St. Matthew's Church v. 
Schaffer, 25 Pa.Co. 1*13. 

38. N.J.—^Mathis v. Holmes, 84 A.2d 
645, 134 N.J.Ea. 186. 

54 C.J. p 29 note 27. 


Worship and ^urcSi huslness 

Trustees of local incorporated re¬ 
ligious society were not entitled to 
close church to prevent duly ap¬ 
pointed preacher and members of so¬ 
ciety from using it for religious wor¬ 
ship or temporal business of the 
church.—^Mathis v. Holmes, supra. 

33. Pa.>-Beck v. Dech, 80 A. 1129, 
231 Pa. 636. 

34. Pa.—^Beck v. Dech, supra. 

35. N.T.—^Burke v. Rector, etc., of 
Trinity Church, 117 N.Y.S. 255, 63 
Misa 43, affirmed 117 N.Y.S. 1130, 
132 APP-Div. 930. 

54 C.J. p 29 note 30 [a]. 

36. W.Va.—Samples v. United Fuel 
Gas Co., 130 S.B. 670. 100 W.Va. 
441. 

37. N.Y.—^People v. Runkle, 8 Johns. 
464. 

38. Mass.—^Page v. Crosby, 24 Pick. 

211 . 

Philippine.—^Dougherty v. Evangelis¬ 
ta, 7 Philippine 37. 
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39. Mass.—^Hamblett v. Bennett, 6 
Allen 140. 

40. Ind.—^McLain v. Matlock, 7 Ind. 
525, 65 Am.D. 746. 

N-.Y.—Wall V. Lee, 34 N.Y. 141. 

41. N.Y.—Wall V. Lee, supra. 

42. N.Y.—^Wall V. Lee, supra—^Beck¬ 
ett V. Lawrence, 7 Abb.Pr.,N.S, 403. 

43. S.C.—^Bethel Presb. Church v. 
Donnom, 1 S.C.Eq. 154. 

44. N.Y.—Church of Redeemer v. 
Crawford, 43 N.Y. 476—Franklin- 
dale First Baptist Church v. Pry¬ 
or, 23 Hun 271. 

46. N.Y.—Church of Redeemer v. 
Crawford, 43 N.Y. 476. 

46. N.Y.—B^nklindale First Bap¬ 
tist Church V. Pryor, 23 Hun 271. 

47. N.Y.—Church of Redeemer v. 
Crawford, 43 N.T. 476—^Franklin- 
dale First Baptist Church v. Pryor, 
23 Hun 271. 

48. Iowa.—Scott V. Thompson, 21 
Iowa 599. 
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to control the discretion of the officers of the 
church in the management of its funds, as long as 
the charter is not violated,^ 9 under some statutes 
they may apply to the court for aid and direction 
with respect to investment of such funds.50 A be¬ 
quest of money made to a church without designat¬ 
ing the particular officer to whom payment shall 
be made is payable to the one who ordinarily re¬ 
ceives and keeps the funds of the church.5i 

e. Contracts and Indebtedness 

(1) In general 

(2) Limitations on exercise of power 
(1) In General 

Under statute or by virtue of affirmative action by 
the society, the officers and trustees of a religious society 
may be authorized to contract in its behalf, but where 
an unincorporated society lacks power to contract an 
officer of the society may not bind it to do so. 

Trustees of a religious society are presumably 
authorized to contract debts and execute contracts 
where there are such trustees and no evidence of a 
custom to the contrary and' where they are ex¬ 
pressly given that power by statute it cannot be cut 
down by evidence of a custom to the contrary -with 
respect to certain kinds of contracts.s^ Where the 
trustees themselves constitute the corporation, they 
alone have power to represent it in making con¬ 
tracts,®^ Where, however, an unincorporated re¬ 
ligious society lacks power to contract, as discussed 
infra § 33, a contract signed by one of its officers 
does not bind the society or the officer in his official 
capacity.®® 


The power to bind the religious corporation does 
not exist in unauthorized officers and trustees,®® 
or in unauthorized members of the vestry,®^ or 
in the rector of a Protestant Episcopal church act¬ 
ing as president of the vestry, in the absence of 
evidence of what the usual functions of the presi¬ 
dent of vestries of Protestant Episcopal churches 
are,®* or in the president,®® secretary",®® or treas- 
urer®i of a religious corporation, unless specially 
authorized by the board having the power. 

Delegation of authority, 'Where the power to 
contract is in a board or committee, such board 
or committee may delegate the power to one of its 
members,®^ or to an officer,®® and may prescribe 
the extent of the delegated power.®^ An oral dele¬ 
gation is sufficient,®® but the burden of proving the 
delegation of authority is on the person asserting 
the validity of the contract.®® Trustees having 
power to contract are not thereby given power 
to allow claims against the society which are barred 
by the statute of limitations.®^ 

(2) Limitations on Exercise of Power 

Officers and trustees of a religious society may bind 
it by contract only when acting within the scope of their 
authority and in compliance with the rules and regula¬ 
tions of the society. 

Trustees, committees, or other officers empowered 
to enter into contracts must keep within the scope 
of their authority in order to bind the society, as 
discussed infra § 33, and their acts are binding only 
when they are the official acts of the board or com¬ 
mittee,®® performed at an authorized meeting held 


49. S.C.—Christ Church Parish Epis¬ 
copal Church v. Barksdale, 20 S.C. 
Eq. 197. 

50. N.H.—^Methodist Episcopal Soc. 

V. Harriman, 54 N.H. 444, ^ 

51- Iow€L—Johnson v. Mayne, 4 
Iowa 180. 

62. Ill.—St. Patrick's Homan Cath¬ 
olic Church V. OavaJon, 82 Ill. 170, 
25 Am.H. 305. 

63. Ind.—McCrary v. McFarland, 93 
Ind. 466. 

54. IlL—Little V. Bailey, 87 Ill. 239. 
56. Fla.—Henry Pilcher's Sons v. 
Martin, 136 So. 386, 102 Fla. 672— 
L W. PhUUps & Co. V. Hall, 128 
So. 635, 99 Fla. 1206. 

54 C.J. p 32 note 3. 

Secretary had no authority to bind 
board of stewards of unincorporated 
church orgranization in their official 
capacity by executingr contract In 
their name.—Henry Pilcher's Sons v. 
Martin, 136 So. 386, 102 Fla. 672. 
Votice of lack of authority 
One taklngr note executed by secre¬ 
tary In name of board of stewards of 
unincorporated church organization 


was chargeable with notice of secre¬ 
tary’s want of authority.—^Henry 
Pilcher’s Sons v. Martin, supra. 

56. Pa.—^Richardson, for Use of 
Robinson, v. First Brethern Church 
of Uniontown, 171 A. 897, 314 Pa. 
423. 

57- Ga,—Beckwith v. McBride, 70 
Ga. 642, 

58. Mo.—Cann v. Church of Redeem¬ 
er, 85 S.W. 994, 111 MO.APP. 164. 

54 C.J. P 30 note 63. 

59. N.T,—People's Bank v. St. Anth¬ 
ony's Roman Catholic Church, 17 
N.E. 408, 109 Isr.Y. 512. 

60. OaL—^Thomasson v. Grace M. E. 
Church, 45 P. 838, 113 Cal. 558. 

N’.T.—^People's Bank v. St. Anthony’s 
Roman Catholic Church, 17 N.B. 
408, 109 N.Y. 612. 

61. N.T.—Columbia Bank v. Gkispel 
Tabernacle Church, 28 N.B. 29, 127 
N.T. 361—^People's Bank v. St. 
Anthony^s Roman Catholic Church, 
17 N.B. 408, 109 N.T. 512. 

Belmbnrsement of drawer of Oheok 
Drawee bank cashing, on church 
treasurer's indorsement, check made 
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payable to church corporation, with¬ 
out inquiring into treasurer's author¬ 
ity, was bound to reimburse drawer, 
where treasurer’s indorsement was In 
fact unauthorized.—Slavln v. Passaic 
Nat. Bank & Trust Co., 176 A. 339, 
114 N.J.Law 341. 

62. Mo.—Cann v. Church of Holy 
Redeemer, 98 S.W. 781, 121 Mo. 
App. 201. 

54 C.J. p 30 note 71. 

63. Mass.—Bishop v. Burke, 103 N.E. 
691, 216 Mass. 231. 

64. Mass.—^Bishop v. Burke, supra. 
54 C.J. p 30 note 73. 

66. Mo.—Oann v. Church of Holy 
Redeemer, 98 S.W, 781, 121 Mo.App. 
201 . 

66. Ga.—^New Bbenezer Assoc, v. 
Gress Lumber Co., 14 S.E. 892, 89 
Ga. 125. 

67- N.T.—^In re Orthodox Cong. 
Church, 6 Abb.N.Cas. 898. 

68. N.T.—Columbia Bank v. Gk)spel 
Tabernacle Church, 28 N.E. 29, 127 
N.T. 361. 

54 C.J. p 31 note 79. 
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in pursuance to a call addressed to all of its mem¬ 
bers,at which a quorum was present,'*0 within 
the scope of the chartered purposes of the society, 
and in conformity to its rules and discipline'^2 and 
the limitations and requirements of its constitution 
or charter.*^ On the other hand, a religious so¬ 
ciety ^vill be bound by a contract so made, or by the 
terms of an unauthorized contract if its duly au¬ 
thorized officers have ratified it, as considered in¬ 
fra § 33. Ratification by such officers, if express, 
must be official,"'* and, if inferred from conduct, 
must be shown to have been based on their knowl¬ 
edge of the unauthorized act,"® and such knowledge 
is not established by evidence of equivocal facts.*^® 

f. Individual Liability 

An officer of a religious society may become indi¬ 
vidually liable with respect to transactions wherein he 
has acted for his personal benefit in breach of his duty 
toward the society; but he will not be held Individually 
liable where he has acted honestly and with due dis¬ 
closure of the society as his principal, except that, in the 
case of an unincorporated society lacking power to con¬ 
tract, an officer may under some circumstances be held 
individually liable on contracts he signs in its behalf. 

An officer of a religious society may become in¬ 
dividually liable with respect to transactions where 
in breach of his duty he has acted in his 
own interest and in opposition to the interest 
of the society,or by his fraudulent dealings 
with members of the society he may assume to¬ 
ward them the liabilities of a constructive trus- 
tee,7* Following the rule of agency as to the in¬ 
dividual liability of an agent on contracts of the 
principal, as discussed in Agency §§ 215, 216, an 
officer or trustee of a religious society is not per¬ 


sonally liable on a contract signed in its behalf 
where he acted for the society as his disclosed prin¬ 
cipals unless the obvious intent of the parties was 
to make him individually liable.^o Officers not in¬ 
dividually liable on contracts executed in behalf 
of the society, do not incur such liability because 
they thought they were liable and later so expressed 
themselvesSi or because an earlier contract on 
\vhich they were personally liable had been merged 
into the later contract which they had signed as 
trustees.ss An officer will not be held personally 
liable for church indebtedness incurred by another 
officer in the absence of e^ndence of agency or rat- 
ification,83 nor is the agency of a priest for a 
bishop established, so as to render the bishop lia¬ 
ble on contracts made by the priest, by proof that 
the priest was subject to ecclesiastical control of 
the bishop.84 Trustees are individually liable on 
contracts which they had no authority to makers 
unless the party with whom the trustees dealt had 
full knowledge of the trustee’s lack of authority 
and there was no express undertaking on the part 
of the trustee that he would be individually liable.86 
Likewise, trustees may be held liable on bonds ex¬ 
ecuted by them in their individual capacity with 
their official designations superadded^^ or on ac¬ 
ceptance of a contractor’s order signed by a trustee 
individually before the society’s obligation to the 
contractor had matured.^s 

Where a religious society is unincorporated, the 
society not being liable, as discussed infra § 33, 
its officers and trustees are individually responsible 
on a contract of the society signed by them in their. 
official capacity,^® as are the members of a com¬ 


es. S.C.—state V, Ancker, 31 S.C.L. 
245. 

Wis.—^United Brethren Chuxxh v. 

Vandiisen, 87 Wis. 54. 

Va Pa.—In re Rittenhouse’s Estate, 
21 A. 254, 140 Pa. 172. 

71. Neb.—^Thompson v. West, 82 N. 
W. 13, 59 Neb. 677. 49 L..R«4. 337. 

72. Pa.—^Morgan v. Jones, 9 Rulp 
503. 

73. N.T.—Poterski v. Polish Nat 
Catholic Church Holy Mother of 
Rosary. 177 N.T.S. 208. 

54 CJ, p 32 note 60 £a], p 31 note 84. 

74. N.Y.—^Parshley v. Brooklyn 
Third M. B. Church. 42 N.E. 15, 
147 N.Y. 583, 30 X,.R.A. 574. 

54 C.J. p 31 note 87. 

75. Mass.—American Cong. Assoc, v. 
Abbot 147 N.B. 895, 252 Mass. 535. 

Tex.—^Richardson v. Prospect Hill 
Missionary Baptist Church, Civ. 
App.. 7 S.W.2d 179, 

70, S.C.—COiapman v. Williams, 100 
S.E. 360, 112 S.a 402. 

54 CJ. p 31 note 39. 


77. Pa.-—St. Michael*s Creek Catho¬ 
lic Church of Mont Clare v. Gay- 
dos, Cem.PL, 58 Montg.Co. 67. 

Wis.—^United Brethren Church v. 
Vandusen, 37 Wis. 54, 

78. Iowa.—Scott v. Thompson, 21 
Iowa 599. 

79. Ill.—^Sharpe v. Second Baptist 
Church of Maywood, 274 IllA.pp. 
374. 

54 CJ. P 31 notes 96, 97. 

Liabilities of members of religious 
society see supra 5 13. 

8a Tenn.—Cruse v. Jones, 3 Lea 66. 
54 C.J. p 31 note 95. 

81. Md.—Vincent v. Chapman, 10 
Gill & J. 279. 

88. Pa.—^McGhee v. Lose, 22 Pa.Co. 
371. 

83. Pa.—Freeport Bank v. Egan, 23 
A. 390, 146 Pa. 106. 

54 C.J. P 32 note 10. 

84. Mass.—Leahey v, Williams, 6 N. 
R 78, 141 Mass. 345. 
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3S. Kan.—^Klopp V. Moore, 6 Kan. 27. 
Wis.—^Dennison v. Austin, 16 Wis. 
,334. 

8a Ark.—Swearingen v. Bulger, 176 
S.W. 328, 117 Ark. 657. 

87. N.J.—Dayton v. Wame, 48 N.J. 
Law 659. 

54 CJ. p 32 note 14. 

sa Veu—^Building Supplies Corp. v. 
Jeffress, 125 S.B. 704, 140 Va. 592. 

89. Fla.—Henry Pilcher's Sons v. 
Martin. 136 So. 386, 102 Pla. 672— 
1. W. Phillips & Co. V. Hall, 128 So. 
635, 99 Pla. 1206. 

Miss.—^Peeples v. Enochs, 153 So. 796, 
170 Miss. 472. 

54 CJ. p 32 note 3. 

Hote 

Persons signing note given by un¬ 
incorporated religious society, as 
members of church board of trustees, 
were individually liable thereon by 
reason of want of capacity of dmfeh 
to contract.—^I. W. Phillips & Co. v. 
HaU, 128 So. 635, 99 Fla. 129a 
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mittee who execute it,^® unless the contract provides 
otherwise^i or unless the nonexistence or incom¬ 
petence of the principal is known to the other 
parties to the contract an officer of an un¬ 

incorporated society who had no part in the mak¬ 
ing of the contract is not personally liable there* 
on.93 Members of the governing board of an un¬ 
incorporated religious society are not liable on a 
contract executed in the name of the society by 
the secretary of the board, where the members did 
not personally sign the contract,and where one 
signs a contract in the name of the governing board, 
instead of signing as an official of the church, the 
contract binds no one in any capacity.^5 it has, 
however, been held that members of an tmincorpo- 
rated society signing a contract as trustees may 
be held individually liable irrespective of their sig¬ 
natures, such liability being based on their member¬ 
ship in the organization.^® Officers of an unincor¬ 
porated society negotiating a contract on false rep¬ 
resentations that the society was incorporated are 
personally liable.®^ 

A trustee of a religious society is not individually 
liable for torts committed by his predecessor in 
office in the absence of evidence that he was con¬ 
nected with, or participated in, the wrongful act.®® 
While a trustee of an unincorporated religious so¬ 
ciety may be individually liable in tort under certain 


circumstances,®® he cannot be held liable in his 
official capacity, where the society itself is not lia¬ 
ble.! 

§ 30. Compensation and Reimbursement for 
Expenses 

The right of an officer or employee of a religious 
society to compensation and to reimbursement for ex¬ 
penses ordinarily depends on contract or custom. 

In the absence of contract, the right of an officer 
of a religious society to compensation for services 
rendered depends on the usage in like cases. Ac¬ 
cordingly, where the rendering of services gratui¬ 
tously is shown to be the established custom, com¬ 
pensation will not be allowed, in the absence of con¬ 
tract, to a trustee of a religious society^ or to the 
treasurer of a church.® Under such circumstances 
liability will not be imposed on the societj” by recog¬ 
nition by trustees individually of the officer’s al¬ 
leged moral right to such compensation.'^ On the 
other hand, the hiring by one trustee of a sexton 
to care for the church property, and the acceptance 
of his sciences without objection by the church, 
places on the church corporation the obligation to 
pay for them.® The right of an employee to fur¬ 
ther compensation ends with a proper termination 
of his employment.® An officer of a religious so¬ 
ciety is entitled to reimbursement for expenditures 


90. Va.—Forsbergr v. Zehm, 143 S.B 

284. 150 Va. 756, 61 A.Li.R. 232. 

91. Miss.—Peeples v. Enochs, 153 So. 

796, 170 Miss. 472. 

Members of bnildiafir oonimlttee of 
unincorporated religious association 
were not personally liable on contract 
made with architects in behalf of as¬ 
sociation, where contract showed that 
members did not intend to bind them¬ 
selves personally.—^Hunt y. Adama 
149 So. 24, 111 Fla. 164. 

Benewal notes 

Where contract for loan to church, 
a voluntary, unincorporated associa¬ 
tion, provided that contract should 
govern rights and liabilities of par¬ 
ties as to original and renewal notes 
executed thereunder and that board 
of stewards, who signed notes for 
church, were not bound personally, 
such stewards were not personally 
liable on renewal notes sigrned in 
name of church *^by*' such stewards, 
and purchaser of such notes had no 
greater right than bank against stew¬ 
ards individually. Fact that stew¬ 
ards were active in attempting to 
have notes paid and in executing re¬ 
newals did not render stewards per¬ 
sonally liable on notes on theory of 
ratification. In absence of evidence 
that in doing so they acted otherwise 
than in their official capacity.—Da¬ 


vis V. HoUiday, 188 S.W.2d 40, 354 
Mo. 10. 

99. Miss.—^Peeples v. Enochs, 153 So. 
796, 170 Miss. 472. 

93. Tex,—^Mood v. Methodist Episco¬ 
pal Church South, Civ.App., 289 S. 
W. 461, affirmed, Com.App., 296 S. 
W. 506, reheard 300 S.W. 30. 

94. Fla.—^Henry Pilcher’s Sons v. 
Martin, 136 So. 386, 102 Fla. 672. 

95. Fla«—^Henry Pilcher’s Sons v. 
Martin, supra. 

96. WIs —^Mitterhausen v. South 
Wisconsin Conference Ass’n of 
Seventh-Day Adventists, 14 K.W. 
2d 19, 245 Wis. 353. 

97. W.Va.—^Lunsford v. Wren, 63 S. 
E. 308, 64 W.Va. 458. 

54 C.J. P 32 note 6. 

9& Ky.—^Louisville v. O’Donaghue, 
162 S.W. 1110, 157 Ky. 243. 

99. Ohio.—Winton Place M. R 
Church V. Splaln, 16 Ohio App. 331. 

1. Ohio.—Winton Place M. B. 
Church V. Splain, supra. 

Liability of religious society for torts 
see infra § 31. 

2. Mich.—Cicotte v. Catholic, etc.. 
Church Corp., 27 N.W. 682, 60 Mich. 
552. 

3. S.C.—^Barksdale v. Christ Church 
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Parish Episcopal Church, 20 S.C.Eq. 
197. 

4. Mich.—Cicotte v. Catholic, etc.. 
Church Corp., 27 N.W. $82, 60 Mich. 
552. 

5. Ill.—East St. Louis St. Patrick’s 
Homan Catholic Church v. Abst, 76 
Ill. 252. 

6- La.—^Landix v. Tulane Ave. Bap¬ 
tist Church, App., 165 So. 776. 
Church law 

Hecord held to show that under 
Baptist church law, church confer¬ 
ence specially called could dispense 
with services of paid officers and em¬ 
ployees who were members of con¬ 
gregation, at any time even without 
cause, thus entitling dismissed choir¬ 
master to recover salary only up to 
time of dismissal.—^Landix v. Tulane 
Ave. Baptist Church, supra. 

Singing during sermon 
Where it appeared that, because of 
dislike of the pastor, the choirmaster 
frequently led the choir in singing 
during the sermon, thus disrupting 
the orderly conduct of religious serv¬ 
ices, a church conference specially 
called had cause to dismiss the choir¬ 
master and the latter could not re¬ 
cover compensation for periods fol¬ 
lowing his diszxilssal.—^Landix v. Tu¬ 
lane Ave, Baptist Church, supra. 
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and disbursements made in the performance of j dence,^ but not to a lien on the church property 
official duty in good faith and with reasonable pru- ' to secure its repayment.^ 

V. POWERS AND LIABILITIES OF CHURCH OB SOCIETY 


§ 31. In General 

a. General principles 

b. Merger 

c. Liability for torts 
a. General Principles 

Subject to constitutional or statutory restrictions, 
a religious society has such implied powers as are nec¬ 
essarily to be inferred from those expressly granted. 

Subject to constitutional or statutory restric¬ 
tions,® and to charter limitations on its power to 
act if incorporated,a religious society has such 
implied powers as are necessarily to be inferred 
from those expressly granted.^i WTiere a religious 
society has power to acquire and hold property*, it 
will ordinarily be accorded the right to build a 
church,to erect a parsonage,and to maintain 
such structures.!^ An incorporated religious so¬ 
ciety is responsible for the acts of its officers done 
in its behalf within the scope of their authority, 
and an unincorporated religious society is presum¬ 
ably authorized to act through its trustees.!® In the 
absence of fraudulent conduct on the part of its 
officers, the acts of the society are not subject to 
rescission by members of the society.!^ A religious 
society, although unincorporated, has a right to 


keep the organization intact, and is not at the mercy 
of a minority w’ho desire to break up the church.!® 

Commercial enterprise. Although a religious so¬ 
ciety may engage in enterprises incidental to its 
maintenance and upkeep, even though this involves 
dealing with a business house,!® and although, 
where it owns shares in a business corporation, it 
may vote such shares by proxy at an election for 
directors,20 as a general rule a religious society 
cannot engage in a commercial enterprise conducted 
for profit.2! 

b. Merger 

In the absence of some restriction In Its organic 
law, one church has the inherent right to unite with an¬ 
other. 

In the absence of some restrictive provision in 
its organic law, one church has an inherent right 
to unite "with another .22 Where each of two 
churches has sovereign povrer in the management 
of its affairs, such church organizations have the 
power to merge as organizations or groups, with¬ 
out the necessity of separately admitting each in¬ 
dividual member of the groups into the new 
church.2® On the other hand, a church organiza¬ 
tion, even though congregationally controlled, may 
not affiliate itself with another denomination by 


7- Mass.—Bradbury v. Birchmore, 
117 Mass. 569. 

8. Iowa.—^French v. Griswold Col¬ 
lege. 15 N.W. 273. 60 Iowa 4S2. 

9. U.S —^Haight V. First Baptist 
Church of Camillus, D C.N.T., 42 
PSupp. 925, 

Tenn,—State ex rel. v. Southern Pub. 
Ass*n, 84 S.W.2d 580. 169 Tenn. 
257, 100 A.L.IL 576. 

64 C.J. p 33 note 30. 

10m Mont.—Smith v. St. John Bap¬ 
tist Church of Bozeman, 211 P.2d 
975, 123 Mont. 264. 

54 C.J. p 33 note 31. 

11. Tenn.—Sales v. Southern Trust 
Co., 186 S.W.2d 623. 182 Tenn. 270. 
malSrWftil aotioxL 

The members of a religious society 
could not accomplish that which the 
corporation could not lawfully carry 
cut through its trustees, even though 
the members proceeded by unanimous 
vote.—Agoodash Achim of Ithaca v. 
Temple Beth-El, 263 N.Y.S. 81, 147 
Hisa 495. 

X2. Tenn.—^Sales v. Southern Trust 
C6., 185 aw.2d 623, 182 Tenn. 270. 


13. Tenn.—Sales v. Southern Trust 
Co., supra. 

14. Pa.—^Pyzdrowski v. Tarkowski, 8 
A.2d 458, 137 Pa.Super. 118. 

Usnal incident 

The maintenance of church build¬ 
ings and parsonages or rectories is a 
usual incident to a local unincorpo¬ 
rated church organization.—^Pyzdrow- 
ski V. Tarkowski, supra. 

15. Mass.—^Farris v. St. Paul’s Bap¬ 
tist Church. 107 N.B. 955, 220 Mass. 
356. 

54 C.J. p 33 note 34. 

16- Tex.—^Perry v. Long, CIv.App., 
222 S.W.2d 460, error refused. 

17. N.J.—^Holmes v. Wesley M. B. 
Church, 42 A. 682, 68 N.J.Eu. 327. 

18. La—^Le Blanc v. Lemaire, 30 So. 
135, 105 La 539. 

19. N.Y.—^Beth Jacob of Boro Park 
V. Morgen Appliances, 94 N.Y.S.2d 
398, 196 Misc. 677. 

2a KJ.—State V. Rohlffs, Sup., 19 
A 1099. 

21. Mo.—^Evangelical Lutheran Syn¬ 
od of Mo., Ohio and Other States v. 
Hoehn, 196 S.W.2d 134, 355 Mo. 257. 
64 C.J. P 33 note 43. 
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Charter permission not Shown 
Charter of corporation which pro¬ 
vided that purpose of incorporation 
was for dissemination of religious 
and moral education, support of pub¬ 
lic worship, building of churchea 
maintenance of missionary undertak¬ 
ings, maintenance of printing and 
publishing business with activities 
incident thereto, and exercise of pow¬ 
ers necessary to accomplish objects 
of association, which were expressly 
stated to be philanthropic and not 
for profit, did not authorize conduct 
of commercial printing and publish¬ 
ing business for profit, since such 
business was not within purview of 
statutes enumerating proper objec¬ 
tives of corporation not for profit or¬ 
ganized for religious and educational 
purposes.—State ex rel. v. Southern 
Pub. Ass'n, 84 S.W.2d 580, 169 Tenn. 
267, 100 AL.R 676. 

22. S.D.—^Reformed Bethanien 

Church V. Ochsner, 31 N’.W.2d 249, 
72 S.D. 160. 

'23. La.—^Housing Authority of New 
Orleans v. Merritt, 200 So. 311, 196 
La. 955. 
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meif^er or change of creed as against the dissent 
of a single member.^^ 

e. Liability for Torts 

In some, but not other, Jurisdictions a religious so¬ 
ciety may be held liable for its torts. 

In some jurisdictions a religious society may be 
held liable for its torts,^5 and the rule of respondeat 
superior applies to an ecclesiastical body as well as 
to other employers.-® No recovery may be had 
where the society has not been guilty of actionable 
negligence causing injury,27 or where the proxi¬ 
mate cause of the injury was the contributory neg¬ 
ligence of the person injured.-® Moreover, a re¬ 
ligious society may not be held responsible for the 


tort of its officer or trustee committed while act¬ 
ing beyond the scope of his employment or author¬ 
ity,^® as in the case of his fraud,®® negligence,®^ 
or trespass.®® 

In other jurisdictions, however, a religious so¬ 
ciety is exempt from liability for negligence,®® 
and, where reasonable care has been exercised in 
the selection of its agents or servants,®^ a religious 
society is not liable for the negligence of an agent 
or servant.®® The fact that a church maintains 
quarters for social and athletic use does not strip 
it of the habiliments of a religious charity so as to 
impose liability,®® especially where the beneficiaries 
of such quarters are not restricted to members of 
the church or denomination,®'^ and a nonchurch 


24. Ohio.—^Kemp v. Lentz, App., 68 
N.E.2d 339. 

25. Cal.—^Malloy v. Fon^r. 232 P.2d 
241—O'Moore v. Driscoll, 28 P.2d 
438, 136 CaLApp. 770. 

Act of discipline 

(1) Act of discipline performed by 
religious order, constituting tort, 
might give rise to cause of action 
where within scope, and in further¬ 
ance, of its religious purposes.— 
O'Moore v. Driscoll, supra. 

(2) Acts of religious order or its 
agents in obtaining false confessions 
from member under threats of crim¬ 
inal prosecution were not irremedi¬ 
able in civil courts as falling within 
ecclesiastical discipline.—O'Moore v. 
Driscoll, supra. 

Charitable purposes 

(1) Fact that religious corporation 
or its funds are dedicated to charita¬ 
ble purposes was no defense to civil 
responsibility for acts done within 
scope of corporate purposes.— 
O'Moore v. Driscoll, supra. 

(2) Liability of charitable corpora¬ 
tions and associations for torts see 
Charities § 75. 

imty toward invitee 
A religious society owes an Invitee ' 
on its premises a duty of reasonable 
care.—Green v. Church of Immacu¬ 
late Conception, 288 N.Y.S. 769, 248 
App.Div. 767. 

26. CaL—^Malloy v. Fong, 282 P.2d 
24L 

27. Minn.—^Fandel v. Parish of St. 
John the Evangelist, 29 N.W.2d 
817, 225 Minn. 77, 174 A.L.K. 600. 

N.T.—Hudson v. Church of Holy 
Trinity, 166 N.B. 306, 250 N.Y. 613. 
SUppery floor 

The fact that floor of church was 
slippery by reason of its smoothness 
or polish, in the absence of proof of 
negligent application of wax or pol¬ 
ish, did ^ not give rise to a cause of 
action for a fall on such floor. Evi¬ 
dence that there were no mstrks on 


church floor at place where plaintiff 
fell, that many other persons had 
been using floor from time it was re- 
flnished, on a Friday evening, until 
the following Monday when the acci¬ 
dent occurred, and that the waxing 
was done in a competent workman¬ 
like manner, and the condition was 
not of an unusual or dangerous char¬ 
acter, did not warrant a judgment for 
plaintiff for injuries sustained in a 
fall on such floor.—^Xelson v. Salem 
Danish Lutheran Church, 63 N.Y.S. 
2d 145, 270 App.Div. 1030, reargu¬ 
ment denied 64 N.Y.S.2d 910, 271 App. 
Div. 755, appeal denied 69 N.B 2d 822, 
296 N.Y. 699, affirmed 72 N.B.2d 608, 
296 N.Y. 870. 

The <*re8 ipsa log.uitnr” znle was in¬ 
applicable in action for injuries to 
woman falling into open coalhole in 
public sidewalk abutting defendant’s 
church property, where coalhole and 
chute had not been used by defend¬ 
ant for over five months and there 
was no evidence that hole or cover 
thereof was wholly under defendant's 
control or that defendant had knowl¬ 
edge or notice before accident that 
cover had been removed.—^Fandel v. 
Parish of St. John the Evangelist, 29 
NW.2d 817, 225 Minn. 77, 174 A.L.R. 
600. 

28. Ohio.—^Burgle v. Muench, 29 N. 

E.2d 439, 65 Ohio App. 176. 

Jtiry auestlozi. 

Existence of negligence or contrib¬ 
utory negligence is a question of fact 
for the jury.—Green v. Church of Im¬ 
maculate Conception, 288 N.Y.S. 769, 
248 App.Div. 757. 
irse of xinlighted hallway 

(1) A member of a ladies’ aid so¬ 
ciety of a church, who opened a door 
into a dark hallway of a church and 
walked into it while seeking the 
women's rest room, was guilty of 
contributory negligence, so as to pre¬ 
clude recovery from the church for 
injuries sustained when she fell down 
steps through an open door into a 
boiler room.—^Burgle v. Muench, 29 
N.E.2d 439, 65 Ohio App. 176. 
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' (2) Complaint for church's failure 

to light hallway near stairs, injuring 
plaintiff leaving church luncheon, 
was held not to Indicate contribu¬ 
tory negligence as matter of law.— 
Wilson V. Evangelical Lutheran 
Church of Reformation of Milwaukee, 
230 N.W. 708, 202 Wls. 111. 

29. Wash.—Magnuson v. O'Dea, 135 
P. 640, 75 Wash. 674, 48 L.R.A.,N. 
S., 327, Ann.Cas.l916B 1230. 

30. Wis.—New London United 
Brethren Church v. Vandusen, 37 
Wis. 64. 

31. Ky.—^Louisville v. O'Donaghue, 
162 S.W. 1110, 167 Ky. 243. 

32. HI.—Chicago Heights First 

Presb. Church v. McColly, 126 Ill. 
App. 333. 

33. Wis.—Jaeger v. Bvangeliced 

Lutheran Holy Ghost Congrega¬ 
tion, 262 N.W. 685, 219 Wls. 209, 
101 A.LR. 405. 

Religioiis or diarltable chazactez of 
defendant held not sufficiently shown. 
—^Hromek v. Gremeinde, 298 N.W. 687, 
238 Wis. 204. 

34. N.J.—Bianchi v. South Park 

Presbyterian Church, 8 A. 2d 667, 
123 N.J.Law 325, 124 AL.R. 808. 

54 C.J. p 33 note 39. 

35. N.J.—^Bianchi v. South Park 

Presbyterian Church, supra. 

54 C.J. P 33 note 39. 

Beligions and social activities 
With respect to nonliability of a 
charitable institution for negligence 
of its servants and agents, a reli¬ 
gious society which maintained a 
church and another building which 
was used for religious and social 
activities was a charitable institu¬ 
tion.—^Bianchi v. South Park Presby¬ 
terian Church, supra. 

33. N.J.—^Blanch! v. South Park 
Presbyterian Church, supra. 

37. N.J.—Bianchi v. South Park 
Presbyterian Church, supra. 



§§ 31-32 

member using such quarters may not recover from 
the church for tort of its employee causing injury 
since such nonchurch member is in fact a benefi¬ 
ciary of the public charity conducted by the 
church,58 even though his organization in using 
the quarters made donations to the church,39 

Liability may be imposed on religious societies in 
particular classes of n^ligent acts where a stat¬ 
ute is construed not to exempt religious corpora¬ 
tions from the general rule of liability for negli¬ 
gence applicable to all corporations.**^ Building 
code provisions in terms covering theaters have no 
application to churches.^^ A statute requiring 
handrails for stairway’s “in” churches has been held 
not to apply to the outside steps of a church build¬ 
ing, ^2 and, in the absence of a statutory require¬ 
ment that a handrail be installed and maintained 
on outside steps, the church is not liable for injuries 
caused to one because of lack of such a handrail.^s 


76 C.J.S. 

§ 32. Church or Denominational Rules, Reg¬ 
ulations, and Usages 

Religious organizations have the right to prescribe 
such rules and regulations of the conduct of their own 
afTairs as they may think proper, if not inconsistent 
with the Constitution and law of the land. 

In the United States ecclesiastical regulation of 
temporal matters unconnected with church affairs 
is ordinarily not permitted.^^ On the other hand, 
religious organizations have the right to prescribe 
such rules and regulations for the conduct of their 
own affairs as they may think proper, if not incon¬ 
sistent with the Constitution and law of the land, ^5 
and, as discussed supra § 12, one assuming the re¬ 
lation of member of a church voluntarily covenants 
to conform to its canons and rules and to submit 
to its authority and discipline. Independent church¬ 
es are subject, each to its own rules,^® and associat¬ 
ed churches, each to the rules of the associated body 
and to its own rules as far as they are consistent 
therewith,^^ gud the associated body to its rules.^8 
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88. N.J.—Blanchl v. South Park 
Presbyterian Church, supra. 

89. N J.—^Blanch! v. South Park 
Presbyterian Church, supra. 

Olrl scout 

As respects nonliability of a reli¬ 
gious institution to the beneficiaries 
of Its charity for negligence of 
church’s servants and agents, fact 
that members of a girls’ scout troop 
using church building as a meeting 
place paid dues and troop contributed 
a donation to church for services 
rendered did not prevent a grirl scout, 
not a member of the church, who was 
injured allegedly as a result of neg¬ 
ligence of church sexton, from being 
a beneficiary of church’s charity and 
accordingly unable to recover for in¬ 
juries sustained as a result of the 
sexton’s negligence.—Bianchi t. 
South Paris Presbyterian Church, su¬ 
pra. 

4a Wis.—Jaeger v. Evangelical 
Lutheran Holy Ghost Congrega¬ 
tion. 2C2 N.W. 686, 219 Wis. 209, 
101 A.LR. 405. 

54 C.J. p 83 note 40. 

Palling pile of chairs 

Religious corporation was not lia¬ 
ble for injuries received by woman 
when pile of folding chairs in church 
building fell on her as she was re¬ 
moving one, since religious corpora¬ 
tion was not liable for common-law 
negligence and defective piling of 
chairs had nothing to do with main¬ 
taining structure under safe-place 
statute, the latter statute covering 
only conditions connected with main¬ 
tenance of the structure as distin¬ 
guished from temporary conditions 
such as the piling of chairs.—Jaeger 
T. Evangelical Lutheran Holy Ghost 
Congregation, supra. 


‘Aeguentar" 

Person attending church luncheon. 
Injured on unlighted stairway, was 
“frequenter” or one of public within 
statute requiring church, as public 
building owner, to keep premises 
“safe.”—-Wilson v. Evangelical Luth¬ 
eran Church of Reformation of Mil¬ 
waukee, 230 N.W. 708. 202 Wis. 111. 
Liability to Uoansee 
Where society was permitted to 
hold weekly meetings in church 
building, society was a licensee, and 
church congregation could not avoid 
liability under safe-place statute for 
injuries sustained by decedent while 
attending a meeting of society when 
he fell in church lavatory, which was 
unlighted prior to his entry, on 
ground that society was a tenant and 
the congregation was therefore un¬ 
der no duty to maintain light in lav¬ 
atory.—^Zimmers v. St Sebastian’s 
Congregation. 46 H.W.2d 820. 268 Wis. 
496. 

BIziowledge of janitor 
Where janitor of church congrega¬ 
tion turned off light in lavatory prior 
to decedent's fall in lavatory, congre¬ 
gation could not avoid liability under 
safe-place statute on ground that it 
had no knowledge that light was not 
burning before decedent was injured. 
—Zimmers v. St Sebastian’s Congre¬ 
gation. supra. 

41. Ohio.—Goldberg v. Agudath 

B’nai Israel Congregation. 34 N.E. 
2d 73. 66 Ohio App. 379. 

42. Ohio.—Goldberg v. Agudath 

B’nai Israel Congregation, supra. 

43. Ohio.—Goldberg v. Agudath 

B’nai Israel Congregation, supra. 

44. NT.T.—^In re Chinsky’s Estate, 
288 N.r.S. 666, 169 Misc. 691. 
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45- Miss.—Conic v. Cobbins, 44 So, 
2d 52, 208 Miss. 203. 

N.J.—^Dragwa v. Federal Labor Un¬ 
ion No. 23070, 41 A.2d 32. 136 N.J. 
Bq. 173. 

Ohio.—True Vine Missionary Baptist 
Church V. Gilbert, 17 Ohio Supp. 
81. 

Pa.—^Daugirda v. Karalus, 159 A. 216, 
104 PaSuper, 404. 

Tex.—Jones v. Hilliard, Clv.App., 63 
S.W.2d 909—Schumann v. Dally. 
Clv.App., 29 SW.2d 422. 

54 C.J. p 33 note 46. 

The ecclesiaBtical roles and regu¬ 
lations of any church organization 
are controlling on the members of 
the organization and are given full 
effect by the civil courts so long as 
they are not inconsistent with, or 
repugnant to, the civil laws.—Kom- 
pier v. Thegza, 18 N.E.2d 229, 218 Ind. 
542. 

46. Ala—MitcheU v. Mt Olive 
Church of Christ, 128 So. 781, 221 
Ala 315. 

54 C.J. p 33 note 47. 

Relation between society and church 
see infra § 35. 

Remedies within congregation 
Where church has a congregration- 
al form of government and no ec¬ 
clesiastical hierarchy with judicial or 
revisory powers exists within its or¬ 
ganization, ecclesiastical remedies 
rest within the congregation itself.— 
Longmeyer v. Payne, Mo.App., 206 
S.W.2d 263. 

47- Wash.—Wilkeson v. Rector, etc., 
of St Luke’s (Parish of Tacoma^ 29 
P.2d 748, 176 Wash. 877. 

54 C.J. p S3 note 48. 

48. Ohio.—Harrison v. Hoyle, 24 
Ohio St 254. 

54 C.J. p 33 note 49. 
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A church society may choose whether it will retain 
its independent congregational character or become 
a part of a larger church or denominational organ¬ 
ization in which its congregational independence 
is surrendered.^® 

Incorporation does not take away the power of 
the society to transact its secular business accord¬ 
ing to the methods and customs of the particular 
commtmion or denomination to which it belongs,®® 
a church of the congpregational type having power 
to act through a majority vote of its congregation 
after incorporation as well as before,especially 
where the trustees acquiesce in such action.®^ 
Powers guaranteed to a religious society by a state 
constitution are not affected by denominational 
rules and practices inconsistent therewith, where 
its property is held free of any trust for the sup¬ 
port of religious worship according to the discipline 
of a particular denomination.®® 

Open confession, in the practice of the Evangeli¬ 
cal Lutheran Church, is a confession made public¬ 
ly by all members in church immediately preceding 
the reception by them of the sacrament of the 
Lord’s Supper.®^ 

Private confession, in the Lutheran Church, is a 
confession made by each individual member pri¬ 


vately to the pastor as a condition precedent to his 
participation in the ’'sacrament of the Lord’s Sup- 
per.”55 

§ 33. Contracts and Indebtedness 

The authority of an Incorporated religious society to 
contract and to incur indebtedness generally Is measured 
by its charter or by Its organic law; ordinarily an unin¬ 
corporated religious society lacks power to contract In 
the absence of a statute changing the rule. 

The authority of a religious corporation to con¬ 
tract is measured by its charter or by its organic 
law,®® and its power to borrow money may be im¬ 
plied from authority to construct or maintain nec¬ 
essary buildings.®*^ From the power to borrow, 
there arises an implied power to give evidences of 
indebtedness,®® which, if negotiable, may be en¬ 
forced by a bona fide purchaser as against the re¬ 
ligious corporation on the same basis as against any 
other private corporation.®® By charter or statute 
its power to contract may be limited as to the na¬ 
ture and ipurpose of any contract which it may 
make,®® or in the amount of indebtedness which its 
trustees may create without the vote or sanction of 
the society.®! When incorporated, the construction 
of a church building and the making of contracts 
relating thereto,®® and repairs and improvements 


49. Minn.—^Eusslan-Serblan Holy 
Trinity Orthodox Church of St. 
Paul Vi Kullk, 279 N.W. 864, 202 
Minn. 560. 

50. Minn.—Corpus JwAm cited in 
Russian-Serbian Holy Trinity 
Orthodox Church of St. Paul v. 
Kullk, 279 N.W. 864, 867, 202 Minn. 
560. 

54 C.J. p 34 note 62. 

51. Mo.—Second Baptist Church v. 
Beecham, App., 180 S.W. 1065. 

52. Mo.—Second Baptist Churcli v. 
Beecham, supra. 

53. Mass.—McNellly v. Brookline 
First Presby. Church, 137 N.B. 691, 
243 Mass. 331. 

54 C.J. p 34 note 55. 

54. Minn.—Schradi v. Domfeld, 55 
N.W. 49, 52 Minn. 465. 

55- Minn.—Schradi v. Domfeld, su¬ 
pra. 

50 C.J. p 871 note 70. 

68. Me,—Bailey v. ETeeport !B£. BL 
Church, 71 Me. 472. 

Mass.—Grreene* v. Malden First Par¬ 
ish, 10 Pick. 600. 

iPa.—Greek Catholic Union of Rus¬ 
sian Brotherhoods of U. S. A. v. 
Russln, Com.Pl., 34 LiUz.Leir*He8r. 
165. 

Breach of oentraot not shown 
Cal.—^Rosicruclan Fellowship v. Ros- 
icrucian Fellowship Non-Sectarian 
Church, App., 220 P.2d 66. 


Consideration 

CaJ.—Westwood Temple v. Emanuel 
Center, 221 P.2d 146, 98 Cal.App. 
2d 755. 

Validity of contract upheld 
A rellsrious corporation’s contract 
to convey city lots to nonprofit cor¬ 
poration, to be organized by promis¬ 
or’s rabbi and his adherents among 
members of his congregation, as con¬ 
sideration for settlement of all con¬ 
troversies between his followers and 
adversaries therein, was not void as 
made for purpose of distributing sub¬ 
stantial portion of promisor's as¬ 
sets to small minority of its mem¬ 
bers in manner forbidden by law, 
since no dissolution was involved, 
contract was not a distribution of 
assets, and transfer was to be made 
to another religious corporation for 
conduct of worship according to 
same faith,—Westwood Temple v. 
Emanuel Center, supra. 

Contract held ultra vires 
Church trustees’ agreement to 
make debtor trustee and continue his 
heirs in office following his death. If 
he would cancel debt against church, 
was held ultra vires of church cor¬ 
poration.—Shavers v. Thomas, 171 
N.E. 625, 839 IlL 622. 

5T- Tenn.—Wilson v. Clinton Chap¬ 
el African M, B. Church, 198 S,W. 
244, 188 Tenn. 398. 
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Tex.—'Mendelsohn v. Gordon, Civ. 

App., 156 S.W. 1162. 

54 O.J. p 84 note 60 [al. 

68. Mich.—Miller v. Childs, 79 N.W. 
924, 120 Mich. 639. 

59. Tex.—^Pirst Baptist Church of 
Taft v. West, Clv.App., 120 S.W.2d 
628, error refused. 

Failiire of consideratloiL 
Notes given by a church were not 
void and unenforceable, by an Inno¬ 
cent purchaser for value, because ob¬ 
ligation was assumed on notes be¬ 
fore church actually received money 
consideration, which It never did re¬ 
ceive, on ground that church was a 
private, nontrading corporation, cre¬ 
ated for the support of public wor¬ 
ship.—^First Baptist Church of Taft 
V. West, supra. 

60. Qa.—^Harrlmon v. First Bryan 
Baptist Church, 63 Ga. 186, 86 Am. 
R. 117. 

54 C.J. p 34 note 62. 

61. Iowa.—Wyncoop v. Bellevue 

Cong. Soc., 10 Iowa 185. 

No restrictions not conunon to oth- 
er pacivate corporatLons exist with re¬ 
spect to the incurring of debts by a 
religious corporation.—First Baptist 
Church of Taft v. West, Tex-dv. 
App., 120 S.W.2d 528, error refused. 

62. Pa.—Bright v. Ruthenian Greek 
Catholic Cong., 92 A. 131, 246 ra. 
166. 
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of the church propert}%63 are within its corporate 
DOwers, and the corporation is subject to the lia- 
riilities resulting from the exercise of such pow¬ 
ers.®^ Giarter provisions granting power of man¬ 
agement to the trustees of a religious corporation 
c!o not deprive its members of their right to exer¬ 
cise the corporation's contractual power themselves, 
when duly assembled in regular meeting.®® Chang¬ 
es in the membership of a congregation and its trus¬ 
tees do not relieve a religious society of its obliga¬ 
tions incurred prior to such changes.®® The cor¬ 
poration is not bound by debts of its predecessor 
where such predecessor was unincorporated;®" 
nor may it be held responsible for indebtedness 
incurred by the parish priest before its incorpora¬ 
tion.®® 

Religious corporations are generally bound by the 
acts of their agents, acting within the apparent 
scope of their authority,®® or by the acts of per¬ 
sons to whom the agents of the society have law¬ 


fully delegated their authority,*^® or which have 
been assented to,**! or ratified by,^2 the corpora¬ 
tion, or its duly authorized officers;"^® and, where 
the society has sold its property and made a gift 
of the proceeds to a new incorporated society, the 
creditor may enforce his claim against the pro¬ 
ceeds in the hands of the donee.'^^ A religious so¬ 
ciety will not be bound in the absence of evidence 
of a binding contract,*^® or by the acts of a volun¬ 
teer,^® or of its own officers acting outside the 
scope of their authority,*^in the absence of evi¬ 
dence of ratification,*® although, in such case, the 
burden is on the society to prove the unauthorized 
character of its officer's act.^® 

In the absence of statute changing the rule, an 
unincorporated religious society lacks the power 
to make contracts,®® or to incur a debt,®i and its 
officers and trustees purporting to contract in its be¬ 
half may not bind the society or themselves in 
their official capacity,®® but, as discussed supra § 29 


63. N.T.—First Presb. Church v. 
MdCallor, 54 N.Y.S. 740, 35 App 
Div. 98. 

Tenn.—^Wilson v. Clinton Chapel 
African M. E. Zion Church, 198 S. 
W. 244, 138 Tenn. 398. 

64. CaJ.—^Roman Catholic Archbish¬ 
op V. Industrial Acc, Commn., 230 
P. 1, 194 Cal. 660. 

65. Minn.—Parker College v. Minne¬ 
sota Annual Conference, 235 N.W. 
12, 182 Minn. 501. 

66. Kan.—^Federal Savings & Loan 
Ins. Corp. V. Strangers Rest Bap¬ 
tist Church. 131 P.2d 654, 156 Kan. 
205. 

67. Ill.—Elkhart State Bank of Elk¬ 
hart V. Schlarman, 270 Ill.App. 440. 

68. Ill.—Elkhart State Bank of Elk¬ 
hart V. Schlarman, supra. 

69. W.Va.—^Potts V. Longest, eta, 
Co, 103 S.E. 279, 86 W.Va. 157. 

64 C.J. p 34 note 79. 

Assent of members 

(1) Where the contractual power 
of the trustees of a religious corpo¬ 
ration is so defined and restricted by 
statute as to require assent of the 
members, a contract executed with¬ 
out such consent is invalid.—^Bank of 
Manhattan Trust Co. v. Twenty-One 
Sixty-Six Broadway Corporation, 256 
N.Y.S. 553, 142 Misa 910, affirmed 258 
N.Y.a 1046, 236 App.Div. 781. 

(2> Limitation on power of church 
trustees to “incur debt” includes en¬ 
tering Into mortgage, and trustees 
of a Congregational Church, there¬ 
fore, have no power to mortgage its 
property without consent of mem¬ 
bers. Moreover, an ex parte order 
authorizing mortgage of Congrega- 
ti<»ial Church property did not cure 
the inherent invalidity resulting 


from failure to obtain members’ con¬ 
sent.—^Bank of Manhattan Trust Co 
V. Twenty-One Slxty-Six Broadway 
Corporation, supra. 

70. Mo.—Cann v. Church of Holy 
Redeemer, 98 S.W. 781, 121 Mo.App. 
201 . 

54 C.J. p 35 note 80. 

71. N.Y,—<Jondon v. St. Augustine’s 
Church, 98 N.Y.S. 253, 112 App-Div. 
168. 

72. U.S.—St, Louis Union Trust Co. 
V. Oregon Annual Conference of M. 
B, Church, D.C.Or., 14 P.Supp. 35. 

54 C.J. p 35 note 82. 

Any acts of church congregations, 
indicating their approval of course 
of action or acknowledgment of ob¬ 
ligation to pay debt, are sufficient to 
constitute ratification thereof, if sov¬ 
ereign authority was informed of 
facts and if the debt was incurred 
for proper church purposes.—St. 
Louis Union Trust Co. v. Oregon An¬ 
nual Conference of M. E. Church, 
supra. 

Facts showing ratification 
Church conference, shown by its 
records to have had knowledge of 
all pertinent facts concerning loan to 
charitable hospital corporation con¬ 
trolled by it. was held bound to pay 
debt because of its ratification of 
i its agents’ transactions and assump- 
I tion of obligation by adopting means 
to liquidate it, making payments, 
adopting report of loan, and receiv¬ 
ing advance from lender on note 
signed by conference board.—St. 
Louis Union Trust Co. v. Oregon 
Annual Conference of M. E. Church, 
supra. 

73. W.Va.—^Ronconi v. Cook, 150 S. 
B. 4, 107 W.Va. 684, 

54 C.J. p 31 note 86. 
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74. Tenn.—^Hunter v. Swadley, 207 
S.W. 730, 141 Tenn. 156. 

75. Wls.—Cointe v. St. John the 
Baptist Cong., 143 N.W. 180, 154 
Wis. 405. 

54 C.J. p 35 note 84. 

76b Md.—^East Baltimore Lumber 
Co. v. K’Nessett Israel Aushe 
S’Phard Cong., 59 A. 180, 100 Md. 
125. 

77. Iowa.—Moore v. First Ruthven 
Cir. M. E. Church, 90 N.W. 492, 117 
Iowa 33. 

78. Pa.—^Prey v. Dougherty, 132 A. 
717, 286 Pa. 45. 

79. Iowa.—^Moore v. First Ruthven 
Cir. M. E. Church. 90 N.W. 492. 117 
Iowa 33. 

54 C.J. p 35 note 88. 

80. Fla.—L W. Phillips & Co. v. 
Hall, 128 So. 635, 99 Fla. 1206. 

Miss.—^Peeples v. Enochs, 153 So. 

796, 170 Miss. 472. 

No legal existeiLoe 
In the absence of statute, an un¬ 
incorporated religious association 
has no legal existence and cannot 
contract in its own name.—Hunt v. 
Adams, 149 So. 24, 111 Fla. 164. 

81. Ill.—Elkhart State Bank of Elk¬ 
hart V. Schlarman, 270 IlLApp. 440. 

82. Fla.—^Henry Pilcher’s Sons v. 
Martin, 136 So. 386, 102 Fla. 672— 
1. W. PhilUps & Co. V. Hall. 128 
So. 635, 99 Fla. 1206. 

Ill.—^Elkhart State Bank of Elkhart 
V. Schlarman, 270 HLApp. 440. 

54 C.J. p 34 note 69. 

Fnxohase of orgran 
An unincorporated religious socie¬ 
ty had no capacity to appoint an 
agent to act on its behalf in the pur¬ 
chase of an organ and could not be 
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f, the officers and trustees may be individually lia¬ 
ble on contracts entered into by them. Reli^ous 
societies unincorporated but having under statute 
a legal existence for specified purposes have been 
recognized as possessing the power to contract 
through proper action of the members and trus¬ 
tees,and religious associations having under the 
statute a legal existence and entity for the restricted 
purpose of holding real estate, although not incor¬ 
porated, have an implied power to make contracts 
necessary in the improvement of such real estate.*^ 
Where the society is a corporation aggregate, and 
has a board of trustees to manage its affairs, it can 
contract only through the aggregate body by vote, 
or through the board of trustees by vote, or through 
an agent authorized by vote of one body or the 
other,86 or, in the case of a corporation organized 
merely to hold title, by the religious or denomina¬ 
tional body by whom and for whose purposes the 
corporation has been created and is governed and 
sustained.86 Where a church and society are an 
existing organized association, acting in a col¬ 
lective quasi-corporate character, the society is 
bound by acts of the majority of its members.87 

§ 34. - Implied Contracts 

In a proper case a religious society may be held liable 
on a contract Implied In law. 


A religious society will be held liable on a con¬ 
tract implied by law from the conduct of its au¬ 
thorized agents,88 as where it uses and occupies 
a building for church purposes,®^ or where it ac¬ 
cepts the services of a broker®^) or architect,®^ or 
accepts and uses materials in building the church,®^ 
A religious corporation may be bound by its ultra 
vires contracts to the extent that it retains the ben¬ 
efits thereof,®® and, in the case of a contract com¬ 
pletely executed on both sides, it has been held that 
neither may complain that it was beyond the power 
of the religious society to make,®^ although it has 
also been held that, where a religious corporation 
lacked power under statute to mortgage its prop¬ 
erty without vote of its members, a mortgage ex¬ 
ecuted by its trustees without such vote is invalid 
and creates no estoppel despite the fact that it has 
been fully performed on both sides.^® Moreover, 
it has been held that the society or its trustees can¬ 
not be held liable for materials or supplies pur¬ 
chased,®® or for services contracted for by an 
unauthorized person on his individual credit,®^ 
merely because they w^ere used or accepted with the 
knowledge of the trustees and society to improve 
the property of the church. 


held liable on contract of purported 
agent.—Congregation of St Augus¬ 
tine Roman Catholic Church of Min¬ 
ster V. Metropolitan Bank of Lima, 
Ohio App., 32 N.B.2d 618. 

83. U.S.—^Hawthorne v, Austin Or¬ 
gan Co., C.C.AVa., 71 F,2d 946, cer¬ 
tiorari denied Austin Organ Co. v. 
Hawthorne, 65 S.Ct 287, 298 U.S. 
623, 79 L.Ed. 710. 

Inherent authority 
Unincorporated church had inher¬ 
ent authority, without preliminary 
court proceedings, to authorize 
church trustees to sign contract and 
notes on its behalf for purchase of 
organ.—^Hawthorne v. Austin Organ 
Co., C.C.AVa., 71 F.2d 945, certiorari 
denied Austin Organ Co. v. Haw¬ 
thorne, 65 S.Ct. 237, 293 U.S. 623, 
79 L.Ed. 710. 

Proceeding by resolution 
Resolution of congregation of un¬ 
incorporated religious society author¬ 
izing church trustees to sign con¬ 
tract and note for purchase of organ 
empowered trustees to sign on behalf 
of society.—Hawthorne v. Austin Or¬ 


gan Co., C.C.AVa., 71 F.2d 945, cer¬ 
tiorari denied Austin Organ Co. v. 
Hawthorne. 66 S.Ct. 237, 293 U.S. 
623, 79 L.Ed. 710. 

84. Tenn.—Wilson v. Clinton Chapel 
African M. E. Zion Church, 198 S. 
W. 244, 138 Tenn. 398. 

85. Ohio.—^Miller v. Milligan, 6 Ohio 
Dec., Reprint, 1000, 9 Am.L.Rec. 
419. 

Wis.—Sun Prairie M. E. Church v. 
Sherman, 36 Wis. 404. 

86. Mo.—McLaughlin v. Concordia 
[ College, 20 Mo.App. 42. 

‘ 87. Vt.—^Horton v. Chester Baptist 
j Church, etc., 34 Vt. 309. 

I 54 C.J. p 34 note 76. 

88. Pa.—Wojclechowski v. Johnkow- 
skl, 16 Pa. Super. 444. 

64 C-J. p 35 note 90. 

89. Ill.—^Trapp v. St. John's Baptist 
Church, 174 IlhApp. 213. 

Ky.—Hines v. Perkins, 19 S.W.2d 
991, 230 Ky. 339. 

90. S.D.—Stablein v. Hutterische 
Gemeinde, 177 N.W. 810, 43 S.D. 
54. 


91. Ky.—Crescent Hill Presb. 
Cliurch V. McDonald, 139 S.W. 849, 
144 Ky. G55. 

92. N.T.—Wilson v. Tabernacle 
Baptist Church, 59 N.Y.S. 148, 28 
Misc. 268. 

N.C.—^Tull V. Kingston M. E. Church, 
75 H.C. 424. 

93. Cal.—^Miller v. San Francisco 
Church Extension Soc. of M. B. 
Church, 18 P.2d 824, 126 Cal.App. 
85. 

94. Ind.—Umbstead v. Preachers' 
Aid Soc. of Northwest Indiana 
Conference of M. E. Church, 58 N. 
E.2<1 441, 228 Ind. 96. 

95. N.Y.—^Bank of Manhattan Trust 
Co. V. Twenty-One Sixty-Six 
Broadway Corporation, 266 N^Y.S. 
568, 142 Misc. 910, affirmed 268 K.Y. 
S. 1046. 236 App.Div. 781. 

96. Ga.—^Montgomery v. Walton, 36 
S.E. 202, 111 Ga. 840. 

97. Wis.—Cointe v. SL John the 
Baptist Cong., 143 N.W. 180, 164 

i Wis. 405. 




7ec.j.s—50 


785 



§35 RELIGIOUS SOCIETIES 76 O.J.S. 

VI. SXTPEBIOB, ASSOCIATED, OR REPRESENTATIVE BODIES AND OPFIOERS 


§ 35. Relation between Society and Church 

in General 

a. General princi^>Ies 

b. Particular relations or denominations 

c. Severance of relationship 

a. General Principles 

A religious society may remain independent of any 
church or superior religious organization and be gov¬ 
erned by Its own rules, or It may Join a superior reli¬ 
gious body and become subject to the rules of the latter. 

A religious society may be independent of any 
church. Its relations to a church or to a denomina¬ 
tion are such as it chooses. It may choose none,®8 
and be governed by its own rules.^^ Having made a 
choice, it may later change it if it has not irrevoca¬ 
bly surrendered its right to do so.^ Where the socie¬ 
ty owns the land and meeting house and has retained 
its independence of any church, and neither church 
members nor pewholders are ipso facto members 
of the societ}', the societ}' by vote of its own mem¬ 
bers may determine the form of worship and its 
own policy as to the minister to be called and its 
church affiliations, even against the wishes of a 
majority of church members or pewholders wor¬ 
shiping in the society’s house but w’ho are not mem¬ 
bers of the society.2 Correlatively, the church or 
ecclesiastical body is a separate and distinct or¬ 


ganization from the society and independent there- 
of.5 The independent relation between church and 
society or parish may, however, be so far affected 
by the uses and trusts on which property is granted 
as to make the identity of the church dependent on 
its continued connection with the parish,^ in which 
case a minority of the original church remaining 
in the parish is the church under the terms of the 
grant as against the majority moving out of the 

parish.® 

A society, at the time it organizes, may choose 
to surrender its independent character and to be¬ 
come a part of a larger church or denominational 
organization.® Ordinarily, formal action is not 
essential in order to join a denominational body,*^ 
and that choice may be established in proof by pa¬ 
rol evidence of circumstances, a written compact 
or constitution not being required;® but in de¬ 
ciding whether the local church did join, the essen¬ 
tial fact to be ascertained is what faith the con¬ 
gregation actually practiced and thereafter consist¬ 
ently adhered to.® Where an ecclesiastical or de¬ 
nominational organization lays down certain canons 
and requires conformity to such canons as a con¬ 
dition to being recognized as belonging to the de¬ 
nomination, a local churdh desiring to join must 
comply with such requirements.^® Statutes au- 


98. NJEI.—Trinitarian Congr. Soc. v. 
Union Congr. Soc,, 61 N,H. 384— 
Holt V. Downs, 58 N.BL 170. 

Burden of proof 

In event of a dispute within an in¬ 
dependent society, the burden of 
proof rests on one asserting the au¬ 
thority of a general church organi¬ 
zation to settle such a dispute.— 
Stewart v. Jarriel, 59 S.R2d 368, 206 
Ca. 855. 

99. Ga.—Stewart v. Jarriel, supra. 

Unorganized churoh 
A corporation organized to estab¬ 
lish college for teaching of a reli¬ 
gious philosophy and establishment 
and maintenance of nonsectarian 
church, with members of corporation 
and their nominees as trustees for 
benedt of members of unorganized 
church, and corporation subaeguently 
organized by number of members of 
fiudh church for purpose of dissemi¬ 
nating and perpetuating teaching of 
such philosophy, did not represent 
or have right to control unorganized 
<amrch in exercise of its ecclesiasti¬ 
cal and esoteric functions and dis¬ 
semination of its teachings.—Rosl- 
crudan Fellowship v. Rosicrucian 
Fellowship Hon-Sectarlan. Church, 
229 IP.2d 66. 


Ecolefdastioal funotioiis 
A corporation, of which only a 
few members of unincorporated 
church are members, had no right to 
go\’em other members of such 
church, and control of its ecclesiasti¬ 
cal functions is vested in entire 
membership until church organiza¬ 
tion is established.—Rosicrucian Fel¬ 
lowship v. Rosicrucian Fellowship 
Non-Sectarian Church, supra. 

1. KJEL—^Trinitarian Cong. Soa v. 

Union Cong. Soc., 61 N.H. 384. 

9. N.H.—^Trinitarlcm Cong. Soc. v. 
Union Cong. Soc., supra. 

3. N.H.—Holt V. Downs, 58 N.H. 
170. 

4. Hinn.—Cozpxis Juris cited is. 
Russian-Serblan Holy Trinity 
Orthodox Church of St. Paul v. 
Kullk, 279 N.W, 364, 369, 202 Minn. 
560. 

54 C.J. p 36 note 4. 

5. Mass.—Baker v. Fales, 16 Mass. 
488. 

8. Cal.—^Permanent Committee of 
Missions, etc. v. Pacific Synod 
Presb. Church, 106 P. 395, 157 CaL 
105. 

Pa.—See Jones v. Bailey, Com.PL, 38 
DeLCo. 244. 

54 C.J. p 36 note 6. 
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Pederated ohTizch 

A general church constitution de¬ 
clared to have binding authority on 
its membership, congregations, and 
judicatories, and providing for a 
membership in one church assembled 
in congregations, and subject to su¬ 
perior judicatories vested with some 
measure of ultimate judicial and leg¬ 
islative power, described characteris¬ 
tics of a federated church.—^Re¬ 
formed Bethanien Church v. Ochanor, 
81 N.W.2d 249, 72 S.D. 150. 

Evidenoe held sitfflole]i.t to show 
loss of independenoe by local church, 
and that it had become an organic 
part of a general or denominational 
church.—^Reformed Bethanien Church 
V. Ochsner, supra. 

7. R.L—St. MIchaers Ukrainian 
Church of Woonsocket v, Boha- 
chewsky, 196 A. 796, 60 R.I. 1. 

8. N.J.—American Primitive Soc. v. 
Pilling, 24 N.J.Law 653. 

9- R.L—St. MIchaers Ukrainian 
Greek Catholic Churdbi of Woon¬ 
socket V. Bohachewsky, 196 A. 796, 
60 R.I. 1. 

10. Pa.—Malanchuk v; St. Mary's 
I Greek Catholic Church of McKees 
i Rocks, 9 A.2d 850, 336 Pa. 885. 



76 C.J.S. 


RELIGIOUS SOCIETIES 


thorizing incorporated churches to belong to a 
religious denomination without express limitation 
as to retention of their independence permit affilia¬ 
tion with a general church organization according 
to the laws and rules of the latter,so that, if such 
laws and rules preclude retention of independence, 
the individual church on joining the general organ¬ 
ization surrenders its independence.^^ Where a 
local congregation joins a general religious or¬ 
ganization, it becomes bound by the rules of the 
latter,i8 which control over inconsistent by-laws 
of the local church,and this is true whether the 
governing authority of the general organization 
is confided to one man or to a governing body.^^ 
On the other hand, a national religious body may 
not properly claim, as arising from agreement be¬ 
tween local religious bodies, by implication or oth¬ 
erwise, any rights inconsistent with the privileges 
enjoyed by the local bodies.^® 

Liabilities. A superior religious officer or body 


§ 35 

is not liable for acts or contracts beyond its author¬ 
ized powers,i7 and, in the absence of statutory im¬ 
position of responsibility or a clear assumption of 
Iiabilitj% a superior church organization or official 
will not be held responsible for the acts or contracts 
of a local church.i® 

b. Particular Belations or Denominatioiia 

Generally speaking, local churches following the con¬ 
gregational form of organization or relationship combine 
purely for fellowship and retain their individual Inde¬ 
pendence in matters temporal and ecclesiastical. On the 
other hand, local churches following the presbyterial or 
prelatical form of organization surrender a large part 
of their independence to a representative body In the 
case of the presbyterial and to a superior official or 
prelate in the case of the Episcopal, Roman Catholic, 
or prelatical type of organization. 

A society which has made its choice in favor of 
the congregational system retains its independence 
of other religious bodies and may govern by its 
own rules,^® and a religious society formed as 


roUowinff Titaai not snffldent 
Congregation does not make itself 
part of organization merely by con¬ 
ducting services imitating or con¬ 
forming to ritual tbereof.—^Malan- 
chuk V. St. Mar 3 r*s Greek Catholic 
Church of McKees Rocks, supra. 

11 . Minn.—^Russian-Serbian Holy 
Trinity Orthodox Church of St. 
Paul V, Kulik, 279 N.W. 364, 202 
Minn. 560. 

Znoorporatioii held not to render 
church Independent 
Cal.—^First English Evangelical 
Lutheran Church of Los Angeles v. 
Dysinger, 6 IP.2d 622, 120 CaJl.App. 
139. 

Minn.—Russian-Serbian Holy Trinity 
Orthodox Church of St. Paul v. 
Kulik, 279 N.W. 364, 202 Minn. 560. 

12. Minn.—^Russian-Serbian Holy 

Trinity Orthodox Church of St. 
Paul V. Kulik. 279 N.W. 364, 202 
[Minn. 560. ; 

13. Minn.—Russian-Serbian Holy 

Trinity Orthodox Church of St 
Paul V. Kulik, 279 N.W. 364, 2021 

Minn. 560. | 

N.T.—^Harlem Church of Seventh 
day Adventists v. Greater New 
Tork Corporation of Seventh Day 
Adventists, 280 N.T.S. 828, 246 APP- 
Div. 292, modified on other grounds 
198 N.E. 616, 269 N.T. 18. 

Pa.—^Takaoh v. Kossey, Com.PL, 66 
Montg.Co. 168. 

Occasional lapses ! 

Pact that there were omissions at | 

times on the part of a congregation 
properly found to be a Greek Catho¬ 
lic Church united with Rome to fol¬ 
low strictly in every particular all 
provisions of church laws applicable 
to the Greek Catholic Church united 
with Rome without objection by the 


I authorities of the church was not 
I conclusive on Question of its submis¬ 
sion or nonsubmission to those au¬ 
thorities, and could have no effect 
whatever to change the origrlnal sta¬ 
tus of the congregation.—^Morris v. 
Peatro, 17 A.2d 403, 340 Pa. 354. 

14. Minn.—^Russian-S e r b i a n Holy 
Trinity Orthodox Church of St. 
Paul V. Kulik, 279 N.W. 364, 202 
Minn. 560. 

Uatters of belief are controlled by 
the general organization and not by 
the local church.—Church of God at 
Markleysburg v. Church of Gk>d at 
Markleysburg, Com.Pl., 8 PayL.J. 
221, affirmed 50 A.2d 357, 355 Pa. 
478. 

15. Minn.—^Russlan-S e r b i a n Holy 
Trinity Orthodox Church of St. 
Paul V. Kulik, 279 N.W. 364, 202 
Minn. 560. 

13. U.S,—^Master v. Second Parish 
of Portland, D.C.Me., 36 P.Supp. 
918, affirmed, C.CJL, 124 P.2d 622. 

17- Ala.—^Lenoux v. Annual Ala¬ 
bama Conference of M. E. Church, 
South, 183 So. 672, 236 Ala. 529. 
Guaranty of hospital bonds 
Ala,—Lenoux v. Annual Alabama 
Conference of M. E. Church, South, 
supra. 

1& Wis.—Mltterhausen v. South 
Wisconsin Conference Ass*n of 
Seventh-Day Adventists, 14 N.W. 
2d 19, 246 Wis. 353. 

Dry trust ! 

An archbishop, to whom land, on 
which parish church was subse- 
Quently built, was conveyed by deed I 
for use and benefit of members of 
parish, held merely record title' 
thereto, subject to control and dis¬ 
position of lay members of parish, 
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funder statute, so that delivery of 
I deed after grantee's death by execu¬ 
tors of his will to cardinal as gran¬ 
tee's successor in office did not im¬ 
pose on cardinal obligation to pay 
balance due on contract with arch¬ 
bishop for construction of church.— 
Shipp V. Joseph, 12 A.2d 49, 338 Pa. 
393. 

19. U.S.—^Master v. Second Parish 
of Portland, DXJ.'Me., 36 P.Supp. 
918, aflirmed, C.C.A., 124 P.2d 622. 
Ala.—Caples v. Nazareth Church of 
Hopewell Ass'n, 18 So.2d 383, 245 
Ala. 666—Mitchell v. Church of 
Christ of Mt Olive, 128 So. 781. 
221 Ala. 315, 70 A.L.R. 71. 

Ark.—^Booker v. Smith, 214 S.W.2d 
513, 214 Ark. 102—^Elston v. WU- 
bom, 186 S.W.2d 662, 208 Ark. 
377, 168 A.LwR. 179. 

Ga.—Stewart v. Jarriel, 69 S.B.2d 
368, 206 Ga. 855. 

Pa.—Caligiuri v, Pennsylvania R. R. 
Relief Dept., ComJPl., 96 Pittsb. 
Leg.J. 227. 

54 C.J. p 35 note 99. 

Title to property as affected by de¬ 
nominational form of church see 
infra § 58 a. 

Baptist dhxizclLes 

(1) In a congregatlonally governed 
church, such as the Baptist Church, 
action of local church controls and 
not action of association.—Caples v. 
Nazareth Church of Hopewell Ass'n, 
18 So.2d 383, 245 Ala. 656. 

(2) A Baptist congregation Is su¬ 
preme as to all ecclesiastical affairs, 
including church government, mem¬ 
bership, and discipline, and irregu¬ 
lar meetings, actions, or expulsions 
from membership.—Cooper v. Bell, 
106 S.W.2d 124, 269 Ky. 63. 

(3) Each Baptist church Is pure 
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a body free of any church control retains its in¬ 
dependent character until its articles of association 
have been changed and the society has adopted 
for itself a changed status.2<> The policy of the 
congregational system of churches is to recognize 
the independence and autonomy of the local church 
in all matters, temporal and spiritual ,21 and to have 
an association of churches through voluntary', in¬ 
dependent organizations devised for fellowship and 
co-operation, but without ecclesiastical authoritj\22 
A church of the Congregational faith and polity 
is almost uniformly connected with a society or 
parish, but the two bodies are distinct and separate, 
one from the other;23 and so, wherever the church 


polity is congregational or independent, there gen¬ 
erally is the dual type of organization-24 On the 
other hand, although a congregational type of 
church is governed by the majority of its own 
membership as long as they act within the purpos¬ 
es of the organization,^® if it is connected with a 
certain denomination it is bound by the laws and 
usages of the particular denomination with which it 
is affiliated as well as by its own rules.26 

A religious society which has adopted the presby- 
terial as distinguished from the congregational form 
of government has subordinated itself to the con¬ 
trol of the supreme governing body of the general 
church organization of which it is a part27 The 


democracy, and will of majority gov¬ 
erns. in determining policy. 

Ala.—^Mitcliell v. Church of Christ at 

Mt. Olive, 128 So. 781, 221 Ala. 315. 

70 A.L.H. 71. 

Ky.—Cooper v. Bell. 106 S.W.2d 124. 

269 Ky. C3. 

<4) Questions of doctrine, church 
government, custom, discipline, ec¬ 
clesiastical law, rule, faith, and 
practice are determined through a 
majority of the members in event 
of dispute in the Primitive Baptist 
Church, which is organized under 
the congregational form of govern¬ 
ment.—Stewart v. Jarriel, 59 S.E.2d 
368. 206 Ga. 855. 

(5) WTiere there are differences In 
matters of opinion as to the manage- i 
ment and control of a congregation, 
the majority shall decide, and gener¬ 
ally no appeal is provided for from 
the will of the majority to any ec¬ 
clesiastical authority.—^^^aughn v. 
Maynard. 170 S.W.2d 897. 294 Ky. 38. 

(6) Neither council called by 
group of members of Baptist Church, 
zior association of Baptists control¬ 
ling educational activities of denom¬ 
ination in part of state in which 
church was located, had appellate or 
revisory power over local church.— 
Trustees of Oak Grove Missionary 
Baptist Church v. Ward, 86 S.W.2d 
1051, 261 Ky. 42. 

<7) The provisions of manual by 
which church was governed would be 
given a broad and liberal interpre¬ 
tation by the courts in the further¬ 
ance of Justice, in controversy over 
salary between church and former 
pastor.—^True Vine Missionary Bap¬ 
tist Church V. Gilbert, 17 Ohio Supp. 
81. 

Breidizcin ChuxolL 

(1) Evidence established that local 
Brethren church was congregation- 
ally controlled and that it did not 
adopt the ecclesiastical authority su¬ 
perior to local congregational con¬ 
trol by sending delegates to state 
and national conventions, or by giv¬ 
ing substantial support to college' 
and seminary co-operating with gen-j 


eral conference.—^Kemp v. Lentz, 
Ohio App., 68 N.E.2d 339. 

(2) ^‘Manuals of procedure,” com¬ 

prising constitutions for general con¬ 
ference and district conference of 
Brethren Church, did not impose any 
mandatory duties or obligations of 
governmental nature on the local 
churches, and, hence, local churches 
did not thereby surrender their con¬ 
gregational type of government and 
control.—^Kemp v. Lentz, 6 Ohio 
Supp. 131, affirmed, App., 68 N.E.2d 
339. I 

(3) Local Brethren churches hav-! 
ing congregational type of govern¬ 
ment and control were not absolute¬ 
ly required to recognize and sup- 

I port co-operating organizations of 
the general conference, and, hence, 
local church had right to withdraw 
support from college, seminary, and 
mission board co-operating with the 
general conferences.—Kemp v. Lentz, 
6 Ohio Supp. 131, affirmed, App., 68 
N.E.2d 339. 

Selection of Uteratmre for Sunday 
school 

Where members of church operat¬ 
ing under congregational form of 
government by a proper vote inter¬ 
dicted use of certain Sunday school 
literature, Sunday school superin¬ 
tendent improperly continued use of 
literature, regardless of whether it 
was inimical to doctrines and teach¬ 
ings of the church.—^Ehdwell v. 
Crawford, 182 S.W.2d 968. 298 Ky. 
380. 

Property rights subject to court siu 
pervlsion 

Action of majority of Baptist con¬ 
gregation held controlling only when 
exercising churchly rights, privileg¬ 
es, and prerogatives, so that, if it 
passes that line and attempts to reg¬ 
ulate property rights, it becomes 
subject to the supervision of a court 
of equity in respect of the property 
rights.—^Plrst Regular Baptist 
Church of Indiana, Pa., v. Allison, 
154 A. 913, 304 Pa. 1. 

20. Okl.—Cape V. Moore, 253 P. 506, 

122 Okl. 229. 


Wls.—Wisconsin Universalist Con¬ 
vention V. (Prairie de Sac Union 
Unitarian, etc., Soc., 139 N.W. 753, 
152 Wis. 147. 

21. N.Y.—Cadman Memorial Con¬ 
gregational Soc. of Brooklyn v. 
Kenyon, 95 N.T.S.2d 133, 197 Misc. 
124. 

22. N.T.—Cadman Memorial Congre¬ 
gational Soc. of Brooklsm v. Ken¬ 
yon, supra. 

Superior body held purely advisory 
Ala.—Caples v. Nazareth Church of 
Hopewell Ass'n, 18 So.2d 383, 245 
Ala. 656. 

23. Mass.—Silsby t. Barlow, 16 
Gray 329. 

24. Wis.—^Martin v. Washington 
County German Reformed Church 
of Peace, 134 N.W. 1126, 149 Wis. 
19. 

54 C.J. p 8 note 30. 

25. Pa.—^Plrst Church of Brethren 
of Lewistown v. Snider, 79 A.2d 
422, 867 Pa. 78-<?aligluri v. Penn¬ 
sylvania R R. Relief Department, 
Com.Pl., 96 Pittsb.Leg.J. 227. 

26. Ohio.—^Kemp v. Lentz, 6 Ohio 
Supp. 131, affirmed, App., €8 N.E.2d 
339. 

Pa.—^Plrst Church of Brethren of 
Lewistown v. Snider, 79 A.2d 422, 
367 Pa. 78—Callgiuri v. Pennsyl¬ 
vania R. R. Relief Department, 
Com.Pl., 96 Plttsb.Leg.J. 227. 

Basic doctrine not subject to change 
Local churches of the Brethren 
denomination are independent of oth¬ 
er ecclesiastical associations, and in 
church government hold no fealty or 
obligation to any higher authority; 
but a majority of local church may 
not change its denomination or its 
basic or characteristic belief or doc¬ 
trine.—Kemp V. Lentz, 6 Ohio Supp. 
131, affirmed, App., 68 N.E.2d 339. 

27. Mich.—^Borgman v. Bultema, 182 
N.W. 91, 218 Mich. 684. 

Bepresentatlve bodies 

Such churches are governed 
through representative bodies.—Clay 
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governing body in the Presbyterian congregations 
is the “church session/* the sessions in a district 
being represented in the district “presbytery/* chos¬ 
en representatives from the congregations constitut¬ 
ing the “synod** which embraces a number of pres¬ 
byteries, and over all the General Assembly, a rep¬ 
resentative body composed of ministers and ruling 
elders selected by each of the presbyteries.^* It 
has been said that, while a local Presbyterian church 
or society may be a separate corporation, it is not 
an independent entity,^* but is an organism of the 
temporal body of the Presb 3 d:erian Church.30 The 
Methodist Church has been classified as presbyterial 
in form,31 so that local churches are only part 
of the larger body,32 and its most basic adminis¬ 
trative body consists of the annual conference 
made up of ministerial and lay delegates from the 
several congregations within a certain area.33 The 
general conference is the highest body in the Meth¬ 
odist Church, such body being composed of dele¬ 
gates chosen by the annual conferences,34 and the 
primary function of the general conference is 
legislative,35 and such general conference deter¬ 
mines the ecclesiastical and temporal polity of the 
church so that its enactments constitute the law of 
the church.36 There is, however, authority to the 
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effect that the Methodist Church is episcopal in its 
type of govemment.37 

A congregation following the prelatical form of 
organization and professing to be Roman Catholic 
or Episcopal must render submission to the gov¬ 
ernment and discipline of which it is a part,3* and 
such a church is ordinarily governed through a 
superior ecclesiastical official.39 Despite the fact 
that it may follow substantially the same liturgy, 
service, and discipline as the Roman Catholic 
Church, or as one organized under a hierarchy in¬ 
dependent of Rome, a Greek Catholic Church may 
organize as an independent corporation and entity 
not subject to the ecclesiastical government of the 
Roman Catholic or other hierarchical church^O 

c. Severance of Relationship 

A local church forming part of a larger or denomina¬ 
tional ecclesiastical body may not secede In violation of 
Its rules; but, where the connection between the local 
church and the denominational body is purely voluntary, 
and no church canon intervenes, a local church may 
withdraw from the denomination at will and without the 
Iatter’8 consent. 

Generally speaking, a local church which is part 
of a denomination cannot secede in riolation of 
the rights and rules of the denomination,or of 
its own charter provisions,^^ and, where a society 


V. Crawford, 183 S.W.2d 797. 29S Ky. 
€ 54 . 

28. Ind.—^Eamsey v. Hicks, 91 N.£. 
344, 92 N.E. 164, 174 Ind. 428. 30 
li.R.A.,!N.S., 665. 

«Tlie oonstitiLtloa of the [Breshy- 
terlaa] chnroh creates certain church 
courts. It declares that the govern¬ 
ment of the church is to be exercised 
in some certain and definite form, 
:and by various courts, In regular 
gn^'adation. These courts are denomi¬ 
nated 'church sessions,* 'presbyte- 
Ties,* 'synods,* and the 'Greneral As¬ 
sembly.* The jurisdiction of each of 
these courts is defined in the consti¬ 
tution. The church session has ju¬ 
risdiction of a single church. The 
presbytery has jurisdiction over the 
church session, and jurisdiction with¬ 
in a prescribed district. The synod 
lias jurisdiction over three or more 
presbyteries. And the General As¬ 
sembly h€U9 jurisdiction over such 
matters as concern the whole 
church.”—^Mack v. Kime, 58 aS. 184, 
129 Ga. 1, 26, 24 Ii.R.A.,N.S., 676. 

29. S.D.—IPresbytery of Huron v- 
Gordon, 300 N.W. 83, 68 S.D. 228. 

Ifot an Independent religions orgaau 
isation 

Del.—^Trustees of Pencader Presby¬ 
terian Church in Pencader Hundred 
V. Gibson, 22 A.2d 782, 26 DeLCh. 
376. 

20. SJD.—^Presbytery of Huron v. 
Gordon, 800 N.W. 88, 68 SJD. 228. 


31. Ky.—Clay v. Crawford, 183 S. 
W.2d 797, 298 Ky. 654. 

Wash.—^Hoffman v. Tieton View 
Community M. E. Church, 207 P.2d 
699, S3 Wasli.2d 716. 

32. Wash.—Hoffman v, Tieton View 
Community M. E. Church, supra. 

33. Ky.—Clay v. Crawford, 183 S. 
W.2d 797, 298 Ky. 654. 

34. Ky.—Clay v. Crawford, supra. 

35. Ky,—Clay v. Crawford, supra. 

36. Ky.—Caay v. Crawford, supra. 

37. Mo.—^Marr v. G^bralth, 184 S. 
W,2d 190, 192, 238 Mo.App. 497. 

38. Mich.—Smith v. Bonhoof, 2 
Mich. 116. 

Subservience to canons 
Church organization, claiming pro¬ 
tection, benefits, end assistance of 
Roman Catholic faith and laws di¬ 
rectly or through Roman Catholic 
order, is subservient to laws, canons, 
rules, and regulations of Roman 
Catholic Church and cannot deny its 
allegiance thereto.—Canovaro v. 
Brothers of Order of Hermits of St. 
Augustine, 191 A. 140, 826 P€L 76. 

39. Tex.—Olcott v. Ghbert, 23 S.W. 
986, 86 Tex. 121. 

8 C.J. p 1111 note 48 [d]. 

40. N.T.—Dfrozda v. Bassos, 23 N.T. 
S.2d 544, 260 App.Div. 408, appeal 
denied 25 N.T.S.2d 1013, 261 App. 
Div. 864, appeal denied 83 KJB. 
2d 666, 286 N.T. 862. 
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[Expulsion of Taticaa representative 
Where evidence showed that found¬ 
ers intended to organize an independ¬ 
ent Greek Catholic Church not unit¬ 
ed with Rome, and refused to con¬ 
vey property to local authorities rep¬ 
resenting the Vatican, and they re¬ 
served right to fix salary, and to 
terminate pastorate of a priest ap¬ 
pointed by representative of Vatican, 
subject to approval of congregation, 
the church organized was independ¬ 
ent and not subject to the ecclesias¬ 
tical governing body of the Roman 
Catholic Church, and trustees could 
not be reatramed from interfering 
with occupancy and control of church 
property by a priest selected by au¬ 
thority representing the Vatican.— 
Drozda v. Bassos, supra. 

41. Del.—Trustees of IPencader 
Presbyterian Church in Pencader 
Hundred v. Gibson, 22 A.2d 782, 26 
Del.Ch. 376. 

Ky.—Olay v. Crawford, 183 aw.2d 
797, 298 Ky. 664. 

Minn.—Application of Trinity 
Church of Infinite Science of Min¬ 
neapolis, 20 N.W.2d 534, 221 Mmn. 
15—^Russian-Serbian Holy Trinity 
Orthodox Church of St. Paul v. 
Kullk, 279 N.W. 864, 202 Minn. 560. 
N.T.—Crawford v. Freeman, 72 N-Y. 

S.2d 781, 189 Misc. 882. 

Tenn.—Hardin v. Starnes, 221 S.W. 

2d 824, 32 TenmApp. 66. 

48. Minn.—Application of Trinity 
Church of Infinite Science of Min- 
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has once attached itself to a particular denomina¬ 
tion, in order to maintain its status as a church 
of that denomination it must preserve an ec¬ 
clesiastical connection with, and subordination to, 
the superior bodies, as prescribed by the rides of 
the superior bodies.“*3 Where the church is an in- 
teg-ral part of the general organization, and ha? a 
direct, inherent, and organic interest in that body, 
it is forever a part of it, except where its rights 
are forfeited by a regular judicial decree,^^ or 
the connection is broken by mutual consent of the 
society and the superior body,^® a society, even 
though it has voted in favor of secession, still 
remaining a part of the larger body until the seces¬ 
sion has been acted on by the larger body in con¬ 
formity with its own rules.'*® Where the charter 
embodies the original purpose of the incorporators 
to become connected with a superior church organi¬ 
zation, and such connection is made, it cannot later 
be dissolved by action of the majority.*" In other 
word?, when a religious society becomes affiliated 
with other religious societies and they unite to 
construct and maintain for their mutual advantage 
higher judicatories with constitutions of their own 
to which the members of the society subject them¬ 
selves, no action opposed to its obligation to con¬ 
tinue its affiliation can be legally taken except by 
unanimous consent of its members and subject to 
the consent of the judicatory if under its consti¬ 


tution it has that power. A vote in favor of such 
action by a majority of the members of such a 
society is ineffective,*® but a unanimous vote of 
all the members subject to the veto power of the 
judicatory, if it has it, wdll be effective.*® Where 
a connection is once established between a society 
I and a superior church organization, it is presumed, 
{ in the absence of proof to the contrary, to have 
no right to sever the connection, except by mutual 
consent.®® 

On the other hand, where the connection between 
society and superior body is showm to be purely 
voluntary, and there is no provision to the con¬ 
trary in the church rules, it may be severed by 
the society without the consent of the superior 
body,®* subject to such property rights in the 
superior body as may survive the secession, as dis¬ 
cussed infra §§ 71, 72. Secession of a local church 
without permission of denominational authorities 
is clearly permissible where the superior organi¬ 
zation is merely an advisory body to a confeder¬ 
ation of local self-governing churches,®® and in 
such case a severance of the connection is effected 
by notice of withdrawal.®® Where the original 
compact betw-een members of a religious society 
and the terms of the trust on which its property 
is held require that it shall always adhere to a par¬ 
ticular creed or system of doctrine and church 
polity and that the society shall always be connect- 


neapolis, 20 N.W.2d 534, 221 Minn. 
15. 

43. Ky .—^Louisville First Presb. 

Church V. Wilson, 14 Bush 252. 

44. U.S.—Ck>rpiis Juris gtioted in 

Eh'angelical Lutheran Synod of 
Kansas and Adjacent States v. 
First English Lutheran Church of 
Oklahoma C^ty, D.C.Okl., 47 F. 
Supp. 954, 9G2, reversed on other 
grounds, C.C.A., 135 F.2d 701, cer¬ 
tiorari denied 64 S.Ct. €5, 320 XJ.S. 
757, 88 LuBd. 451. j 

Pa.—^Appeal of Kerr, 89 Pa. 97—Ap¬ 
peal of McAuIey, 77 Pa. 397. 

45. XJ.S.—Corpus Juris quoted iu 
Evangelical Lutheran Synod of 
Kansas and Adjacent States v. 
First English Lutheran Church of 
Oklahoma City, D.C.Okl., 47 F. 
Supp. 954, 962, reversed on other 
grounds, C.CJL, 135 F.2d 701, cer¬ 
tiorari denied 64 S.Ct 65, 320 U.S. 
757, 88 L.Ed, 451. 

N.J.—^American Primitive Soc. v. 
PiUing, 24 N.J.Law 663. 

4B. TJ.S.—Corpus Juris quoted in 
Evangelical Lutheran Synod of 
Kansas and Adjacent States v. 
Slrst English Lutheran Church of 
Oklahoma City, D.aOkl., 47 F. 
Supp. 954, 962, reversed cm other 
grounds, C.CA., 135 F.2d 701, cer¬ 


tiorari denied 64 S.Ct. 65, 320 U.S. 
757, 8S L.Ed. 451. 

X.J.—^American Primitive Soc. v. 
Pilling, 24 N.JJJaw 653. 

47. Pa.—Sutter v. First Reformed 
Dutch Church, 42 Pa. 603, 3 Grant 
336. 

A Spiritualist church congregation 
whose articles of incorporation, con¬ 
stitution, and by-laws provide for 
affiliation with state and national 
spiritualist associations, as part of 
fundamental purpose for which con¬ 
gregation was founded, cannot by 
majority vote, as against any dis¬ 
senting member, amend the charter 
to effect a transfer of affiliation to 
another organization.—^Application of 
Trinity Church of Infinite Science of 
Minneapolis, 20 K.W.2d 534, 221 

Mmn. 15. 

Xu ZTew York, under an early stat¬ 
ute since repealed, which provided 
that a religious society should not 
be subject to denominational con¬ 
trol, a majority of the members of a 
corporation had power at any time to 
sever their connection with the su¬ 
perior body.—Petty v. Tooker, 21 
T, 267—64 C.J. p 36 note 18. 

48. Minn,—^Russlaa-Serbian Holy 
1 Trinity Orthodox Church of St 
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Paul V. KuUk, 279 N.W. 364, 202 
Minn. 560. 

X.J.—Mathis v. Holmes, 34 A.2d 645» 
134 N.J,Eq. 186—Schilstra v. Van 
Den Heuvel, 90 A. 1066, 82 N.J.Eq, 
155, modified on other grounds 90 
A. 1056, 82 K.J.EQ. 612. 

49. N.J.—Vargo v, Vajo, 78 A. 644, 
76 N.J.EQ. 161. 

50. m.—Vasconcellos v. Ferraria, 27 
Ill. 237. 

51. Ky.—^Bray v. Moses, 202 S-W.2d 
749, 305 Ky. 24. 

54 C.J. p 36 note 12. 

A local Presbyterian ohuxoh socie¬ 
ty has the right to withdraw from 
the organization of the Presbyterian 
Church in the United States of Amer¬ 
ica, and Join another organization, 
but in so doing the local church can¬ 
not take with it church property.— 
Presbytery of Bismarck v. Allen, 22 
N.W.2d 626, 74 N-D. 400. 

52. N.D.—Gudmundson v. Thlngrval- 
la Lutheran Church, 150 N.W. 760; 
29 N.D. 291. 

Wis.—Fadness v. Braunborg, 41 N.W. 

84, 73 Wis. 267. 

54 C.J. p 36 note 24. 

53. N.D.—Gudmundson v. Thlngval- 
la Lutheran Church, 150 N.W. 750; 

1 29 291. 
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ed with an orthodox sjTiod, the society is at all 
times free by majority vote to change its synodical 
connection to another orthodox synod,^4 but a 
majority has no right to change the faith and doc¬ 
trine to which the society was committed by its 
original compact®^ Thus where a general con¬ 
ference of churches of a certain denomination on 
the original organization of the denomination adopts 
a resolution to the effect that the apostolic idea of 
congregational church government shall relate sole¬ 
ly to incidental affairs of the local congregation 
and not to doctrinal practices and tenets, the pow¬ 
er of self-government of an individual congrega¬ 
tion does not embrace the power to change those 
beliefs and covenants which justify its designa¬ 
tion as belonging to the denomination.®® 

Expulsion, Where the orders and judgments of 
superior bodies are binding on the subordinate re¬ 
ligious societies, as discussed infra § 36, a subor¬ 
dinate body may be expelled from the organization 
if it disobeys.®'^ 

Effect of severance. A superior body has no 
power of control over the subordinate body after 
a severance of the connection between the individ¬ 
ual church and superior body has been effected.®® 
For instance, after a local church has secured a 
severance of its relation with a general organi¬ 
zation, the latter lacks jurisdiction to determine 
which of two groups constitutes the true local 

church.® 9 

What law governs. In the absence of a provi¬ 
sion of the denominational law permitting such 
action, the question of whether a member church 
of a denomination organized on presbyterial lines 
may secede from the main body is governed by 
the law of the state.®® 

§ 35. Powers 

Under the congregational system of religious organi¬ 


zation, the denominational or general society has no con¬ 
trol over the local church; but under other systems, such 
as the episcopal or presbyterial, the local church Is sub¬ 
ject to such control in respect of ecclesiastical and tem¬ 
poral affairs to the extent provided by the governing 
church canons of such superior body. 

In a congregational religious system, it is gen¬ 
erally held that an association or conference of 
churches has no supervision, control, or governmen¬ 
tal authority of any kind over the individual con¬ 
gregations,®i and the right of an individual con¬ 
gregation to govern itself in accordance with its 
own by-laws,®® and by majority vote of its own 
members,®® is not affected by its adherence to, or 
rejection of, the discipline adopted by a confer¬ 
ence of the churches. The reasoning of the cases 
in which the terms of grants of property to a con¬ 
gregational church have been held to impose re¬ 
strictions on its power to act independently by a 
majority vote of its members, as discussed supra 
§ 35 a, have been so far followed in some cases 
that a constitution of a congregational church vest¬ 
ing its government in the body of believers who 
compose it and declaring an ^‘organic relation” of 
mutual counsel and cooperation to exist between 
church and an association and conference of 
churches has been held to limit the governing pow¬ 
er, at least in the calling and ordaining of minis¬ 
ters, to a majority of those co-operating with the 
association.®^ 

In the presbyterial and episcopal systems, where 
the governmental control over the individual con¬ 
gregation exists and is more or less centralized in 
superior ecclesiastical bodies, the powers of the su¬ 
perior body are defined and limited by the terms of 
its constitution, the source of such power being the 
ecclesiastical, as distinguished from the municipal, 
law,®® except as statutory provisions may control 
such matters.®® When authorized by its organic 
law, and subject to the limitations therein contained, 


54. Minn.—Schradi v. Dornfield, 65 1 

N.W. 4S. 52 Minn. 465. | 

55. Ind.—Smith v. Pedigro. 33 N.E. j 
777. 44 N.B. 363. 145 Ind. 361, IS* 
L.H.A. 438. 32 L..HJL 838. 

Iowa.—Mt Zion Baptist Church v. 
Whitmore, 49 N-W. 81, 83 Iowa 138, 
13 L.R.A. 198. 

56. Ind.—^^hman v. Stndebaker, 66 
N.E.2d 674, 115 IndJV.pp. 73. 

57. Tex.—Clark v. Brown, Civ.App., 
108 S.W. 431, reversed on other 
grounds 116 S.W. 360, 102 Tex. 323, 
24 L.R.A.,N.S., 670. 

58. N.J.—Pulls V. Iserman, 68 A. 
^64. 71 N.J.l.aw 408. 

N.B.—Oudmundson v. Thlngvalla 
Lutheran Chureb, 160 N.W. 760, 
29 NJO. 29L 


Effect of severance on property- 
rights see infra §§ 71, 72. 

59- Ala.—Caples v. Nazareth Church 
of Hopewell Ass'n, 18 So.2d 383, 
245 Ala. 656. 

60. N.T.—Crawford v. Freeman, 72 
N.Y.S.2d 781, 189 Mlsc. 882. 

61. N.C.—North Carolina Christian 
Conference v. Allen, 72 S.E. 617, 
166 N.C. 524. 

Bre-thzan. Ghuzch 

Under congregational type of gov¬ 
ernment and control existing in 
Brethren Church, general or direct 
conferences could obtain legislative 
authority .by which they could bind 
local churches only if such author¬ 
ity was ^ven to them by the church¬ 
es them^lves, either by the church- 
les* electing delegates and sending 
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them to the conferences for the ex¬ 
press purpose, or by the conferences' 
adopting such procedure and sending 
it back to the churches for ratifica¬ 
tion.—^Kemp V. iLentz, 6 Ohio Supp. 
131, affirmed, App., 68 N.B.2d 339. 

62. Pa.—Gregory v. Grastie, 44 Pa. 
Co. 43. 

54 C.J. p 36 note 22. 

68. N.C.—Wlndley v. McCliney, 77 
S.E. 226, 161 N.C. 318. 

64. CaJ.—Dyer v. Los Angeles Su¬ 
per. Ct.. 271 P, 113, 94 CalApp. 
260. 

54 C.jr. p 36 note 26. 

65. Mass.—^Leahey v. Williams, 6- 
N.E. 78, 141 Mass. 345. 

54 C.J. p 37 note 28. 

66. N.Y.—Saint Nicholas Cathedral 
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the superior body has power to provide means for f 
the amendment of its constitution and confession of ; 
faith,®" and either to divide or to submit a plan 
for the division of the church into two parts, 
to provide a p'an for union with another church, 
to elect trustees of a subsidiary institution accord¬ 
ing" to the terms of an endowment or statute,**® to 
recognize one of two rival factions;*^ to depose 
ofncers of local churches,**2 and to construe the 
confession of faith and to determine whether cer¬ 
tain doctrines are in conflict with such confes- 

sionJS 

When a superior body is acting within the scope 
of its authority, its orders and judgments are bind¬ 
ing on subordinate bodies,"^ which may be expelled 
for disobedience thereof, as considered supra § 
35 c. However, the superior body has no power 
to control outside of its authority to act ;"5 nor has 
an intermediate body power by its unauthorized acts 
to bind the supreme bodyJ® However, proceedings 
had without authority by an intermediate church 
organization may be ratified and validated by the 
supreme body, provided the latter body does not 
violate the discipline of the church.^^ Under some 
statutes an ecclesiastical governing body may dis¬ 
solve a church as a spiritual body, *^8 it has no 


power to dissolve the corporation considered as a 
I legal entity,"® although it may still direct the de¬ 
nominational uses to which the corporation as trus¬ 
tee shall apply the property.®® Under other stat¬ 
utes the superior body may take possession of the 
property of extinct churches,®^ but such a provision 
gives it no power to decree the dissolution of a 
church, and then to take possession of its property, 
the statute having no application to a case where 
extinction was forced on the church.®® In cases 
where withdrawal of a society from the superior 
church body can only be made effectual by consent 
of the superior body, as discussed supra § 35 c, the 
superior body may give or withhold its consent.®^ 

Use of name. A religious society vrill be protect¬ 
ed in the exercise of its contractual right to use a 
certain name.®® 

Enforcement of kosher laws. The charter power 
of a corporation to enforce compliance with state 
‘'kosher” laws by prosecuting offenders does not 
preclude it from attempting to apply compulsion 
by other lawful means.®® 

§ 37. Meetings 

A meeting convened with a Jurisdictionai basis in the 
church statute is entitled to a presumption of regularity. 


of Russian Orthodox Church in 
North America v. Kedroff, 96 N.E. 
2d 56, 302 N.Y. 1, motion granted 
S8 N.E.2d 485, 302 N.Y. 689. 

67- U S.—^Brundage v. Deardorf, 
Ohio, 92 P. 214, 34 C.C.A. 304. 

A.la.—^Harris v, Cosby, 55 So. 231, 
173 Ala. 81. 

63. Tenn.—^Reeves v- Walker, 8 
Baxt. 277. 

54 C.J. p 37 note 30. 

69. Cal.—Cumberland Presb. Church 
Permanent Committee, etc. v. 
Presbyterian Church Pacific Synod, 
106 P. 395, 157 Cal. 105. 

54 C.J. p 37 note 31. 

70. Ky.—^Kinkead v. McKee, 9 Bush 
535. 

71. Tenn.—^Rodgers v. Burnett. 65 S. 
W. 408, 108 Tenn. 173. 

72. Mich.—^Borgman v. Bultema, 
182 N.W. 91, 213 Mich. 684. 

Pa.—^Dayton v. Carter, 56 A. 30, 206 
Pa. 491. 

73. Mich.—^Borgman v. Bultema, 182 
N.W. 91. 213 Mich. 684. 

74. Cal.—Wheelock v. Los Angeles 
First Presb. Church, 51 P. 841, 119 
Cal. 477. 

54 C.J. p 37 note 39. 

75- La.—St. Francis of Point Cou- 
pe4 Roman Catholic Church v. 
Martin, 4 Rob. 62. 

54 C.J. p 37 note 4L 


Constitational restrictioiis 
\\’here discipline of religious socie¬ 
ty provided that general conference 
should not change any part of the 
rules of the constitutional govern¬ 
ment of the church, it was beyond 
the power of the general conference 
to make such a drastic change in 
the organic law of the church as to 
confer on a committee any Jurisdic¬ 
tion properly exercisable by a bishop 
alone.—^Trustees of Delaware Annual 
Conference of Union American Meth¬ 
odist Episcopal Church v. Ennis, 29 
A.2d 374, 27 Del.Ch. 1. 

76. m.—Congregation of Resurrec¬ 
tion V. Laibe, 162 IlLApp. 417. 

77. Pa.—^Krecker v. Shirey, 30 A. 
440, 163 Pa. 534, 29 L,R.A. 476. 

78. N.Y.—New York Presbytery v. 
Westminster Presb. Church, 118 N. 
E. 800, 222 N.Y. 305—Westminster 
Presb. Church v. New York Pres¬ 
bytery, 105 N.B. 199, 211 N.Y. 214. 

79. N.Y.—^New York Presbytery v. 
Westminster Presb. Church, supra 
—Westminster v. Presb. Church v. 
New York Presbytery, supra. 

80. N.Y.—New York Presbytery v. 
Westminster Presb. Church, 118 
N.E. 800, 222 N.Y. 306. 

54 C.J. p 37 note 48. 

81. N.Y.—Westmlnster Presb. 
Church V. New York Presbytery, 
105 N.E. 199, 211 N.Y. 214. 

82. N.Y,—Westmlnster Presb. 
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Church V. New York Presbytery, 
supra. 

83. N.Y.—Westmlnster Presb. 
Church V. New York Presbytery, 
supra. 

84. Wis.—Cape v. Plymouth Cong. 
Chur<di, 109 N.W. 928, 130 Wis. 
174. 

54 C.J. p 37 note 54. 

85. Cal.—^Rosicruclan Fellowship v.. 
Rosicrucian Fellowship Non-Secta¬ 
rian Church, App., 220 P.2d 66. 

XDjnnotive relief 

Under provision of contract be¬ 
tween corporation, organized to dis¬ 
seminate certain religious teachings, 
and widow of originator thereof that 
she should write, prepare, or super¬ 
vise preparation of students' and 
probationers’ letters to be signed* 
"Rosicrucian Fellowship,*' corpora¬ 
tion was authorized to use such name 
and was entitled to injunction 
against violations of such right by 
another corporation organized by 
probationers and disciples of such 
fellowship.—^Rosicrucian Fellowship 
V. Rosicrucian Fellowship Non-Sec¬ 
tarian Church, supra. 

26. N.Y.—S. S. & B. Live Poultry 
Corp. V. Kashruth Ass'n of Great¬ 
er New York, 285 N.Y.S. 879, 158 
Misc. 358. 

Validity of statutes prohibiting and 
punishing sale of meat falsely rep¬ 
resented to be "kosher** see Food. 
§ 6 . 
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A meeting convened a jurisdictional basis in 
the church statute is entitled to the presumption 
of regularity,87 and action taken at a regularly con¬ 
stituted meeting and within the rules governing the 
religious society is binding.88 A meeting should be 
called in accordance with the discipline of the 
church,88 and a meeting called at a time and place 
in accordance with the requirements of the church 
discipline is valid, and action taken at such meet¬ 
ing is valid as against action taken by another fac¬ 
tion at a meeting called at a different time and place 
not in accordance with the church discipline.80 
Where the church discipline provides that the 
time and place of a particular meeting shall be de¬ 
termined by certain designated agencies, the ap¬ 
pointing of a time and place is an administrative 
function, and may be delegated by the bodies named 
in the church discipline to another subordinate 
body.8i A provision in the church discipline au¬ 
thorizing special sessions of an annual conference 
for specified purposes does not preclude the hold¬ 
ing of special sessions for other necessary purpos- 
es.82 The fact that the church discipline prescribes 
the order of business of a conference does not in¬ 


validate a session which fails formally to proceed 
according to the outline prescribed.83 A presiding 
officer of a superior ecclesiastical body is not a 
necessary part of that body; a superior body, le¬ 
gally constituted, may function legally without 
him.8^ Likewise, his presence as presiding officer 
does not confer authority to act on a body illegally 
constituted^S A rule of a superior body provid¬ 
ing for selection of its presiding officer at a par¬ 
ticular point of time in the proceedings may be sus¬ 
pended by the superior body and the selection post¬ 
poned to a later time.88 

§ 38. -Delegates and Representatives 

The representatives of a local church may not partici¬ 
pate In proceedings of a general or superior body after 
such church has been exscinded by the superior body. 

After a church body has been exscinded by a su¬ 
perior church body, its representatives have no right 
to participate in the proceedings of the latter or- 
gani2ation,87 and a congregation is not chargea¬ 
ble with the acts of its delegates to the superior 
bodies, when, under the rules of the denomination, 
it has no voice in their election.® 8 


Vn, MINISTERS 


§ 39. Definitions 

a. Minister or clerg 3 rman 

b. Pastor 

c. Priest 

d. Rector 

e. Other terms 

a. Minister or Clergyman 

A minister Is a person ordained according to the 


usages of some church for preaching the gospel and 
filling the pastoral office. A clergyman Is the spiritual 
representative of any church. 

A minister, in ecclesiastical law, is a person or¬ 
dained according to the usages of some church, or 
associated body of Christians, for the preaching of 
the gospel and filling the pastoral ofl&ce.®® It has 
also been said that a minister is one who, having 
been ordained to the ministry, undertakes to per- 


87. U.S.—Sims v. Green, D.C.Pa., 76 
F.Supp. 669. 

N.Y.—^Kedrovsky v. Bojdesvensky, 
212 N.T.S. 273, 214 App.Div. 483, 
affirmed 152 N.E. 421, 242 N.Y. 
647. 

Nature of sesston 

Where discipline did not prescribe 
conduct of extra session of general 
conference and no precedent existed 
in church history, question whether 
extra session was a new general ses¬ 
sion at which new officers and com¬ 
mittees must be elected was question 
exclusively for church authorities 
and would not be considered by court 
determining legality of unfrocking of 
bishop by extra session.—Sims v. 
Green, D.C.Pa., 76 F.Supp. €69. 

88. Tex.—Crenshaw v. Afuse, Civ. 
App., 118 S.W.2d 631. 

Xatamal ajDTalzs 

Each Baptist church constitutes an 
Independent organization and the 
vote of a majority of the members 


at a regular business meeting of 
the church or at a meeting regularly 
called for that specific purpose Is 
binding in any matter touching the 
church government or affairs.—Cren¬ 
shaw V. Muse, supra. 

89. U.S.—Sims v. Green, D.C.Pa., 76 

F.Supp. 669. 

for extra session 

Cali by ten bishops for extra ses¬ 
sion of general conference was not 
void because agenda was not publi¬ 
cized in timely manner or be¬ 
cause of errors and omissions in lists 
of delegates and distribution of no¬ 
tice to foreign territories and dis¬ 
tricts of dissenting bishops, where 
controversies involved and call were 
given wide distribution throughout 
the church and all reasonable efforts 
were exercised to make known to the 
proper parties necessity for the ex¬ 
tra session and call thereof in com¬ 
pliance with the discipline.—Sims v. 
Green, suprau 


90. Mo.—Stone v. Bogue, 181 S.W. 
2d 187, 238 Mo.App. 892. 

54 C.J. p 38 note 56. 

91. Ill.—Schweiker v. Husser, 84 N. 

E. 1022, 146 111. 399. 

54 C.jr. p 38 note 57. 

92. U.S.—Sims V. Green, D.C.Pa., 76 

F. Supp. 669. 

93. U.S.—Sims v. Green, supra. 

94. flPa.—^Krecker v. Shirey, 30 A. 
440, 163 Pa. 584, 29 L.R.A. 476. 

54 C.J. p 38 note 58. 

95- Pa-—^Krecker v. Shirey. supra. 

96. Mass.—^Earle v. Wood, 8 Cush. 
430. 

54 C.J. p 88 note 60. 

97. Pa.—Commonwealth v. Green, 4 
Whart. 631. 

98- Pa.—Appeal of McAuley, 77 Pa. 
897. 

99. Black L.D. 
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form certain services for another. As distinguished 
from pastor, it implies performance of a casual 
service, a “ministration.”^ The term includes a 
deacon- or a priest^ who has conferred on him, 
by a general ordination, the investment of minis¬ 
terial functions, even though he is not by that act 
placed over a particular church. 

Local or located minister is, in the Methodist 
Church, one who does not travel.^ 

A minister of the gospel is a spiritual teacher,5 
and, within the meaning of the marriage acts re¬ 
quiring one to be such before he can be licensed 
to marrj-, the term is construed broadly to refer 
to ministers of any form of religion or faith.® 

A minister of religion within the meaning of a 
statute exempting such from military sendee re¬ 
fers to one authorized to preach and regularly em¬ 
ployed in the discharge of ministerial duties re¬ 
gardless of whether or not he is compensated 
therefor.^ 

An ordained minister is one consecrated to the 
ministry by some act of admitting and setting 
apart.® In general acceptation a duly ordained min¬ 
ister is one who has followed a prescribed course 
of study of religious principles, has been conse¬ 
crated to the service of living and teaching that 
religion through an ordination ceremony of an 
established church by which he has been commis¬ 
sioned, and who is subject to the control and dis¬ 
cipline of the church by which he was ordained.® 
Within the meaning of the marriage acts requiring 
one licensed to marry to be an “ordained minister,” 
the term is not confined to the Christian ministry.^® 

Settled minister. Under statutes exempting set¬ 
tled ministers from taxation, as discussed in Tax¬ 
ation § 241, also 61 C.J. p 414 notes 24-^35, a “set¬ 
tled minister” is one ordained in some particular so¬ 


ciety, incorporated or unincorporated, which shall 
be entitled to his services and obligated to him for 
his support,!! even though his employment chang¬ 
es from one societj' to another in the same town,!^ 
and even though he is a deacon, ordained and 
licensed to preach, but not authorized to administer 
the Lord’s Supper,!® and has no fixed salary but 
is supported by voluntary contributions.!^ The 
term “settled minister” does not include an or¬ 
dained minister who merely resides in town but 
whom no religious society in the town is obligated 
to support.!® To “settle” a minister means to 
place him in a permanent seat or to fix him in 
a stable course of life,!® as in the phrase “call and 
settle” a minister.!^ 

Stated minister. Within the meaning of mar¬ 
riage statutes, a “stated and ordained minister of 
the gospel” is held to include a person ordained to 
the ministry generally, and later engaged to preach 
in the town where he is licensed to marry.!® A 
traveling circuit preacher on a circuit of several 
towns is not a stated or settled minister within the 
meaning of the marriage acts.!® 

A clergyman is the spiritual representative of 
a church,®® and the term is broad enough to em¬ 
brace the spiritual adviser of any religion, wheth¬ 
er he is termed “priest,” “rabbi,” “minister of the 
gospel,” or any other oflGicial designation.®! A 
“clergyman who statedly officiates” is one who, 
either as inducted pastor or as “stated supply,” de¬ 
fined infra subdivision e of this section, acts by 
superior ecclesiastical authority.®® 

b. Pastor 

A pastor Is a minister who has been Installed ac¬ 
cording to the usage of some Christian denomination 
In charge of a specific church or body of churches. 

A pastor is a minister who has been installed ac- 


1. Okl.—Perry First Presb. Church 
V. Myers, 50 P. 70, 5 Okl. 809, 38 
L.R.A. 687. 

54 C.J. p 38 note 64. 

2. Conn.—Kibbe v. Antram, 4 Conn. 
134, X40. 

3. Me.—^Dupont v. Pelletier, 113 A. 
11, 120 Me. 114. 

4. Pa.—Guardians of Poor v. Greene, 
5 Blnn. 554. 

38 C.J. p 120 note 48. 

5ta Mo.—-Warren v. Pulitzer Pub. Co., 
78 S.W.2d 404, 336 Mo. 184. 

e. Neb.—^Hagririn v, Hasrgin, 53 N.W. 
303, 35 Neb. 376. 

Ohic-—^Matter of Reinhart, 9 Ohio S. 
*C.P. 441. 

Authority of minister, clergyman, or 
priest to perform marriage cere¬ 


mony is discussed in Marriage 9 
29. 

7. Ala.—^Ex parte Cain, 39 Ala. 440. 
64 C.J. p 38 note 76. 

Right of minister to exemption from 
military service is discussed in 
Army and Navy 5 26 c (4). 

8. Ohio.—^Matter of Reinhart, 9 Ohio 
S.&C.P. 441. 

9. U.S.—^Buttecall v. U- S., C.CA. 
Tex., 130 P.2d 172. 

la Ohio.—Matter of Reinhart, 9 
OhioS,&C.P. 441. 

11. Mass.—^Ruggles v. Kimball, 12 
Mass. 337. 

12. Mass.—Gridley v. Clark, 2 Pick. 
403. 

13. Me.—^Baldwin v. McClinch, 1 Me. 

102 . 
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14. Me.—^Baldwin v. McClinch, su¬ 
pra. 

15. Mass.—^Ruggles v. Kimball, 12 
Mass. 337. 

54 C.J. p 39 note 89. 

16. Conn.—-Whitney v. Brooklyn 
First Ecclesiastical Soc., 5 Conn. 
405. 

17- Conn.—Whitney v. Brooklyn 
First Ecclesiastical Soc, supra. 
1& Mass.—Commonwealth v. Spoon¬ 
er, 1 Pick. 236. 

19. Conn.—Goshen v. Stonington, 4 
Conn. 209, 10 AmJD. 121. 

20. Minn.—re Swenson, 237 N.Wi. 
689, 183 Minn. 602. 

21. Minn.—In re Swenson, supra. 

22. Pa.—^Trustees v. Sturgeon, 9 Pa. 
321. 
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cording to the usage of some Christian denomina¬ 
tion in charge of a specific church or body of 
churches a minister having the charge of a 
church and parish.24 A priest has been distin¬ 
guished from a pastor in that the former has a 
position of spiritual power without reference to 
any particular locality, whereas the latter is ap¬ 
pointed to a certain parish to care for its tem¬ 
poral and spiritual welfare.^S 
"^Public teachers,** as the phrase is used in con¬ 
stitutional provisions granting religious societies 
the exclusive right to elect such oflficials for their 
own societies, includes the pastors of churches.^® 

c. Priest 

A ^'priest" may generally be defined as a clergyman; 
one duly authorized to be a minister of sacred things. 

In a general sense, a **priest” may be defined as a 
clergyman; a member of the clerical profession, 
or minister of religion one duly authorized to 
be a minister of sacred things.^S A “priest” has 
also been defined as the occupant of a position of 
spiritual power 9 one whose office is to perform 
public religious functions; an ofiicial minister of 
religious worship one especially consecrated to 
the service of a divinity and considered as a me¬ 
dium through whom worship, prayer, sacrifice, or 
other service is to be offered to the Being wor¬ 
shipped, and pardon, blessing, deliverance, and 
the like obtained by the worshipper.^i In hierarchi¬ 
cal Christian churches a priest is a clergyman in 
the second of the'holy orders, above a deacon and 
below a bishop, having authority to administer the 
sacraments and pronotmce absolution.®^ 

d. Rector 

A rector is a clergyman elected by the members of a 


parish to have permanent charge of It, and Is the ofllclal 
head of the parish and ex officio head of all parochial 
organizations. 

A rector is a clergyman elected by the mem¬ 
bers of a parish to have permanent charge of it, 
and is the official head of the parish and ex ofiBcio 
head of all parochial organizations;®® a duly or¬ 
dained clergyman of the church, in priest’s orders, 
who has been elected to the rectorship by the vestry 
of the parish, agreeably to the canons of the churdh, 
and in whose call or invitation, or notification of 
election, there is no limitation of time specified 
when the engagement, or contract, is to cease.®^ 

Rector sinecure is a rector of a parish who has 
not the cure of souls.®® 

e. Other Terms 

The terms “convent,” “evangelist,” “monk,” “nun,” 
“parson,” and others have been defined by the various 
authorities. 

A convent is a house or building occupied by 
nuns;®® a dwelling place for nims.®^ While the 
term is now generally restricted to nuns,®® it has 
in the past been more broadly defined to mean an 
association or community of recluses devoted to 
religious life under a superior, a body constituting 
one community of friars, monks, or nuns.®® 

An evangelist is a minister who exercises his oflSce 
in the organization of church societies and be¬ 
comes the official and public fimctionary in setting 
churches and their officers in order a bringer 
of the glad tidings of Qirist and his doctrines.^^ 

A monk is one of a company of men vowed to 
separation from the world and to poverty, celibacy, 
and religious duties.^® 


23. Okl.—Perry First Presb. Church 
V. Myers. 50 P. 70. 5 Okl. 809, 38 
L.R.A. 687. 

47 C.J. p 1375 note 93. 

24. Kan.—Griswold v. Quinn, 156 P. 
761, 97 Kan. 611. 

25. Me.—^Dupont v. Pelletier, 113 
A. 11, 120 Me. 114. 

47 C.J. p 1376 note 94 [a]': 

26. U.S.-—<Master v. Second Parish 
of Portland, D.dMe.. 36 F.Supp. 
918, affirmed, caA.. 124 P.2d 622. 

27. N.T.—Nikulnikoft v. Archbishop, 
etc., of Russian Greek .Catholic 
Church, 255 N.Y.S. 653, 142 Misc. 
894. 

28. Century D. 

49 C.J. p 1346 note 90. 

29. Ma—Dupont v. Pelletier, 113 A. 
11, 120 Me. 114. 

3a K.Y.—Nikulnikoff v. Archbishop, 
etc., of Russian Orthodox Greek 
Catholic Church, 255 N.Y.S. 653, 
142 Misc. 894. 


31. N.Y.—Nikulnikoff v. Archbishop, 
etc., of Russian Orthodox Greek 
Catholic Church, supra. 

32. N.Y.—Nikulnikoff v. Archbishop, 
etc., of Russian Orthodox Greek 
Catholic Church, supra. 

33. La.—^Hunter v. Rector, Wardens 
and Vestrymen of St. Anna’s Cha^ 
pel, 168 So. 780, 186 La 217. 

Xn. the Protestant Bpisoopal Churdh, 
a rector is a clergyman who is the 
spiritual head and, legally, the pre¬ 
siding officer of the church.—Hunter 
V. Rector, Wardens and Vestrsnnen 
of St. Anna’s Chapel, supra 

34. Iowa—Bird v. St. Mark’s Church 
17 N.W. 747, 62 Iowa 667. 

53 C.J. p 660 note 85. 

35. Black L.D. 

36. Ind.—^Board of Zoning Appeals 
of City of Indianapolis v. Wheaton, 
76 N.B.2d 697, 118 IndApp. 38, 
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Or.—Scott Co. V. Roman Catholic 
Archbishop, Diocese of Oregon, 163 
P. 88, 83 Or. 97. 

37. Ind.—^Board of Zoning Appeals 
of City of Indianapolis v. Wheaton, 
76 NJB.2d 597, 118 IndJtpp. 38. 

Or.—Scott Co. V. Roman Catholic 
Archbishop, Diocese of Oregon, 163 
P. 88. 83 Or. 97. 

38. Tenn.—Sacred Heart Academy 
of Galveston v. Karsch, 122 S.W.2d 

^416, 173 Tenn. 618. 

39. Tenn.—Sacred Heart Academy 
of Galveston v. Karsch, supra 

4a Ohio.—^In re Reinhart. 9 Ohio 
S.&C.P. 441. 

21 C.J. p 1259 note 5. 

41. Ky.—Greer v. Synod Southern 
Presb. Church, 160 S.W. 16, J50 
Ky. 155. 

42. Funk and Wagnalls New Stand¬ 
ard D. 
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A nun is a woman of the Catholic reli^on who 
lives in a convent under vows of poverty, chastity, 
and obedience.^2 

Parson. A parson is the rector of a church; one 
who has full possession of all the rights of a paro¬ 
chial church.44 

A pioneer, as the term is used by Jehovah's 
Witnesses, is a full-time preacher,^ 5 whereas, ac¬ 
cording to this societ^-’s tenets, a “minister” is any 
member of the sect from the time of joining, or 
making his covenant with God, irrespective of 
age.^^ 

‘^Profession” in ecclesiastical law is the act of 
entering into a religious order.^" 

A rabbi may be generally defined as a person 
holding a pastoral relation in a Jewish congrega- 

tion.^8 

Rectory. As known to the Church of England a 
glebe, tithes, and oblations established for the main¬ 
tenance of a parson or rector to have cure of souls 
within the parish,^^ otherwise commonly called a 
“benefice ;”50 also, a rector’s manse, or parson¬ 
age house.51 

Religious teacher is a term said to be synony¬ 
mous with minister;52 and a “teacher of piety, re¬ 
ligion and morality” within the meaning of a Bill 
of Rights is a minister of the gospel.53 

A “stated supply” is a term used in the presbyte- 
rial forms to designate a missionary employed by 
the presbytery and assigned to a particular mission 
church. He is distinguished from a pastor, “called” 
by the congregation subject to confirmation of the 

presbytery.54 

§ 40. Ordination, Call, Einplo 3 mient, or Set¬ 
tlement 

The ordination of a clergyman !• his Investiture with 


authority to act and Ys to be distinguished from his con¬ 
tractual appointment. A calf Is the formal invitation 
to a clergyman to become the pastor of a particular con¬ 
gregation, and his employment or appointment may be 
accomplished by the trustees of the particular church. 

To ordain, with respect to a clergyman, is to 
invest with ministerial functions or sacerdotal pow- 
er.55 The ordination of a clergyman or minister 
is his investiture of authority the act or rite 
of admitting and setting apart to the Christian 
ministry or to holy orders; specifically in the Ro¬ 
man Catholic, Anglican, and Greek churches, con¬ 
secration to the ministry by the laying on of hands 
of a bishop or bishops; in other churches, conse¬ 
cration by a presbytery, synod, or council of min¬ 
isters.®'^ Ordination has been distinguished from 
contractual appointment,®8 and reordination is not 
necessary each time a minister, once ordained, is 
settled over a church,®9 or where ihe transfers his 
ministry from the Protestant Episcopal to the Pres¬ 
byterian Church.®® 

Where the denomination has no rule for the ap¬ 
pointment of ministers or priests, and the society 
is incorporated, its board of trustees is the proper 
body to exercise the power of appointment,and, 
in the absence of a positive ecclesiastical rule, the 
entire absence of any ceremony of induction does 
not affect the right of a rector or minister to his 
position.®^ Where under a trust deed the right 
to nominate a minister for settlement is vested in 
a particular person, a nomination purchased for 
a certain sum of money is void.®® 

A call is, in some church societies, an instrument 
issuing from the congregation, which may be signed 
either by the elders and deacons, by the trustees, or 
by a select committee, and attested by the moderator 
of the meeting, inviting a minister to become their 
pastor.®^ 


43. Ind.—Board of Zoning Appeals 
of City of Indianapolis v. Wheaton, 
76 N.E.2d 597, 118 Ind.App. 38. 

Or.—Scott V. Archbishop, 163 P. 88, 
83 Or. 97. 

PoTnlnlcan nnns may be defined as 
a strict order of nuns founded by St. 
Dominic under a modified form of 
St. Augustine's rule, chiefly employed 
in teaching girls.—Sacred Heart 
Academy of Galveston v. Karsch, 122 
S.W.2d 416, 173 Tenn. 618. 

44. Black Ii.D. 

46 C.J. p 1384 note 31. 

45. XJ.S.—-U. S. V. Mroz, C.CA-Wis., 
136 F.2d 221. 

48. H.S.—U. S. V. Mroz, supra. 

47. Black L.D. 

48. Punk and Wagnalls New Stand¬ 
ard D. 


49. U.S.—Pawlet v. Clark, VL, 9 
Cranch 292, 3 L.Bd. 736. 

50. Black L.D. 

51. Black LuD. 

53 C.J. p 661 note 91. 

**Parsonage" and "parsonage lands" 

defined see infra 5 44 b. 

58. Mich.—^Pfeiffer v, Detroit Board 
of Education, 77 N.W. 260. 118 
Mich. 560, 42 L.H.A. 636. 

53. Mass.—^Baker v. Fales, 16 Mass. 
488. 

54 C.J. p 39 note 95. 

"Minister** defined see supra subdivi¬ 
sion a of this section. 

54. Okl.—^Myers v. Perry First 
Presb. Church, 69 P. 874, 11 Okl. 
544. 

55. Conn.—'Kibbe v. Antram, 4 Conn. 
134. 
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56. Conn.—Kibbe v. Antram, supreL 

57. Ohio.—^In re Reinhart, 9 Ohio S. 
&C.P. •441. 

46 C.J. p 1136 note 67. 

58. Conn.—Kibbe v. Antram, 4 Conn. 
134. 

59. Mass.—Leicester v. Fitchburg, 7 
Allen 90—^Bellingham v. West 
Boylston, 4 Cush. 553. 

60. N.J.—Ritchie v. Widdemer, 35 
A. 825, 59 N.J.Law 290. 

61. Ill.—Papaliou v. Manusos, 113 
IlLApp. 316. 

62. N.T.—^Youngs v. Ransom, 31 
Barb. 49. 

63. S.C.—Combe v. Brazier, 1 8.C. 
Eq. 431. 

64. N.T.—Paddock v. Brown, 6 Hill 
530. 

9 C.J. p 1118 note 68. 
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§ 41. -Rules and Usages of Particular 

Churches 

Under the regulations prevailing In different denom- 
Inations a clergyman may be chosen by the local con¬ 
gregation, with or without approval of a higher body, or 
he may be selected by a higher church official, such as 
a bishop. 

The method of selection of a minister or clergy¬ 
man for a particular congregation may be controlled 
by the rules and regulations of the denomination 
to which it belongs, and, where such a situation 
exists, a by-law of an affiliated church relative to 
appointment of a priest or clergyman is invalid 
where it conflicts with the regulations of the de¬ 
nomination with which the local church is affili¬ 
ated.®® 

In a church maintaining an organization inde¬ 
pendent of other churches or of denominational 
connections, the majority of the members of the 
church and society, not the session or trustees, elect 
the pastor.®^ In the Baptist churches of early New 
England maintaining the dual form of organiza¬ 
tion, church and society, it has been held that 
both church and society must concur in calling and 
settling a minister,®® but that after a formal call 
by the church, concurrence of the society may be 
proved by records recognizing him as filling that 
office, coupled with proof that he actually per¬ 
formed the duties thereof.®® Under the rules of 
the present Baptist Church the authority to em¬ 
ploy a minister resides wholly and exclusively in 
the congregation itself,^0 which may act through 
its deacons."^! 


According to the usage and form of government 
of the Presbyterian Church, the selection of the 
pastor is primarily in the congregation, but must 
be approved by the presbytery and accepted by 
the minister^® A “cair^ by the congregation in it¬ 
self is merely tentative,*^® and the formal sanc¬ 
tion of the presb 3 ’tery and acceptance of the call 
by the minister are essential to the consummation of 
the pastoral relation.''^ It has even been held that, 
after confirmation by the presbytery and acceptance 
of the call by the minister, there must still be in¬ 
stallation by the presbyter>',75 and that, in the ab¬ 
sence of installation, the presbytery may recon¬ 
sider its action, reject the candidate, and prevent 
his. further officiating as minister.'*® The selection 
of a stated supply is made by the presbytery with¬ 
out a "cair* from the congregation, and he is sub¬ 
ject at all times to its control.77 

In a church which has entered into voluntary 
association with the evangelical association where 
the itineracy of the clergy and the absolute power 
of the bishops over the appointments of the preach¬ 
ers for the various churches is a distinctive fea¬ 
ture of the discipline, the trustees and congregation 
of a local church have no power in respect of the 
selection of its pastor,^® such power being in the 
appointing bishop, subject only to the limitation 
that he shall be the presiding bishop of a legally 
constituted conference.^® The rule applies to 
appointment of preachers to local churches in the 
Methodist Church,®® the preachers of which church 
are obligated to go on due order,®i and the con¬ 


es. IKy.—Clay v. Crawford. 183 S.W, 
2d 797, 298 Ky. 654. 

N.T.—Nikulnikoffi v. Archbishop, etc., 
of Russian Orthodox Greek Catho¬ 
lic Church, 265 N.Y.S. 653, 142 
Misc. 894. 

Okl.—P e r r y First Presbyterian 
Church V. Myers, 50 P. 70. 5 Okl. 
70. 38 L..R.A. 687. 

66. Minn.—u s s i a n-Serbian Holy 
Trinity Orthodox Church of St. 
Paul v. Kulik, 279 N.W. 364, 202 
Minn. 560. 

Pa.—Takach v. GBIossey. Com.Pl., 55 
Montg.Co. 168. 

Oonilnnatio& by bishop 
By-laws of a local church affiliated 
with the Hussion Orthodox Greek 
Catholic Church providin^r for elec¬ 
tion of trustees and the appointment 
of a priest Independent of all con¬ 
trol or authority of the Russian 
Orthodox Greek Catholic Church 
were invalid, where laws of the 
Orthodox Church provided tha.t every 
parish was subordinate to the local 
archbishop or bishop and that the 
officers of the parish should be con¬ 
firmed after election by the bishop.— 


Russian-Serbian Holy Trinity Ortho¬ 
dox Church of St. Paul v. Kulik, 279 
N.W. 364, 202 Minn. 560. 

Bouan Catholic Ghreek Bite Church 
could not by custom or by-laws vest 
in itself authority to choose priest 
for congregation against ecclesias¬ 
tical law of Roman Catholic Church, 
which provided for appointment by 
local “ordinarium."—Powanda v. Pi- 
do, 155 A. 90, 304 Pa 42. 

67. Ill.—^Independent Presb. Church 
V. Proctor, 66 Ill. 11. 

68. Mass.—^Leicester v. Fit<hburg. 7 
Allen 90. 

69. Mass.—^Leicester v. Fitchburg, 
supra 

7a N.T.—Sherburne Tillage Bap¬ 
tist Soc. V. Ryder, 86 N.T.S.2d 863, 
276 App.Div. 729. 

71- Tex.—^McCarther v. Pleasant 
Bethany Baptist Church of Elgin, 
Civ.App., 195 S.W.2d 819, refused 
no reversible error. 

7SL Okl.—^Perry First Presb. Church 
V. Myers, 50 P. 70, 5 Old. 809, 38 L.. 
RJL 687. 


73. Okl.—^Perry First Presb, Church 
V. Myers, supra 

74. Minn.—^West v. St. Paul Presb. 
Church, 42 N.W. 922, 41 Minn. 94, 
4 L..R.A. 692. 

Okl.—^Perry First Presb. Church v. 
Myers, 60 P. 70. 6 Okl, 809, 38 L. 
R.A. 687. 

75. Pa—Appeal of Woodslde, 4 
Pennyp. 124. 

76. Pa—^Appeal of Woodslde, supra 

77. Okl.—^Myers v. Perry First 
Presb. Church. 69 P. 874. 11 Okl. 
544. 

78. Mich.—^BTchs v. Meisel, 60 N.W. 
773, 102 Mich. 357, 32 L..R.'A. 92. 

Pa—Takach v. Kossey, Com.Pl., 56 
Montg.Co. 168. 

79. Pa—Krecker v. Shirey, 30 A. 
440, 163 Pa 634, 29 L.RJL 476. 

80. Ky.—Corpus Juris cited in Clay 
V. Crawford, 183 6.W.2d 797, 800, 
298 Ky. 654. 

54 C.J. p 40 note 21. 

81. Ky.—Clay v, Crawford, 188 S.W. 
2d 797, 298 Ky. 654. 


797 



S§ 41-42 


RELIGIOUS SOCIETIES 


76 C.J.S. 


gregation to accept the clerg>T]ian so appointed.^^ 
Under this type of organization the sole responsi¬ 
bility for furnishing priests for parish churches may 
rest with the archbishop.-^ An agreement for a 
priest to become bead of the vestment shop has 
been held to constitute a contract separate and 
apart from any agreement for his performance 
of religious services.^^ 

§ 42, -Constitutional and Statutory Pro¬ 

visions 

The civil law of the state controls over the church 
canons in the event of conflict as respects appointment 
or election of a clergyman; but under some statutory 
or constitutional provisions such matters are expressly 
committed to the church canons. 

The civil law of the state, in the form of con¬ 
stitution, statute, or charter, controls if in con¬ 
flict with a church law or canon,^^ unless by the 
terms of a trust deed an appointment thereunder 
is made subject to the church law.^® A state law 
incorporating all vestries of episcopal churches and 
investing them with power of appointment and re¬ 
moval of ministers prevails over a church canon 
placing that powder in the bishop of the diocese, ^7 
but a right to appoint in conflict "with church law 
cannot be grounded on an old state law which has 
been abrogated.S8 Where there is ambiguity in 
the state law, it will be construed to avoid a con¬ 
flict with the church law”,®^ especially w-here the 
obscure enactment is an amendment of a church 
charter w’hich itself recognizes the church law as 
controlling,®^^ The power of a religious corpo¬ 
ration to contract for the services of a minister 
depends on the terms of its diarter.®! In the ab¬ 
sence of express power to contract, no implied pow¬ 
er can be based on the power granted by the in- 

SS2. Ky.—Clay v. Crawford, 183 S.W. 

2d 797, 298 Ky. 654. 

JsT.J.—-Mathis V. Holmes, 34 A.2d 645, 

134 X.J.E<i. 186. 

Sixeotloa. by bisliop 

WTiere the bishop of the African 
Methodist Episcopal Church directed | 
a change of pastors in a local church, i 
the rejection of the pastor so desig¬ 
nated and denial of his right as pas¬ 
tor by opposing group of the local 
church were unwarranted under the 
canonical law.—Clay v. Crawford, 

183 S.W.2d 797, 298 Ky. 664. 

Ibooal approval nnaecessary 

Evidence established that bishop 
of the African Methodist Episcopal 
Church of America had power to ap¬ 
point preacher for inferior local in¬ 
corporated religious society without 
formal approval of local church 
members.—^Mathis v. Holmes, 34 A.2d 
«45, 134 N,J.Eq. 186. 

83. K.T.—Nikulnikoff v. Archbishop, 


corporating act to tax pews for enumerated pur¬ 
poses of which the support of a minister is not 
one.®® 

Where, as in New York, the state statute pro¬ 
vides that the officers of a religious corporation 
shall administer the temporalities according to the 
rules of the church or denomination to which the 
corporation belongs, the church law is supreme 
by force of the statute itself, and the trustees have 
no power in respect of the call or settlement of 
a clergyman,®® and cannot lawfully maintain in 
office a minister who has been deposed by a su¬ 
perior body of the denomination, which has the 
power of removal under the church law,®^ or with¬ 
out the approval of the bishop or without prior no¬ 
tice to him of the proposal to elect him as required 
by the church canons,®® or refuse to receive a 
minister lawfully appointed by a bishop having 
that power under the church law.®® The early 
law in New York, which this statute changed, gave 
to trustees who were invested by statute with the 
management of the temporal affairs of the cor¬ 
poration the power of determining who should 
occupy the pulpit.®^ 

Massachusetts rule. In New England it was 
the custom in early times for a church first to nom¬ 
inate a minister and then submit the nomination to 
the parish for approval®® It is, however, now 
provided in the Massachusetts Declaration of 
Rights that the town, parishes, and other religious 
societies shall have the exclusive right of electing 
their public teachers, and when this right is in¬ 
sisted on, it supersedes the ancient usage and ren¬ 
ders unnecessary the concurrence of the Church in 
the local society’s choice of a minister.®® Also, 
the constitutional right of a religious society by 

Baptist Soc., 21 N.E. 294, 149 Mass. 
135. 

92. Mass.—Downs v. Bowdoln Square 
Baptist ISoc., supra. 

93. N.T.—Beulab Wesleyan Metho¬ 
dist Church V. Henry, 62 N.Y.S.2d 
297, 187 Mlsc. 602. 

94. N.Y.—Isham v. Fullager, 14 Abb. 
K.Cas. 363—Isham v. Dunkirk 
First Presb. Church, 63 How.Pr. 
465. 

95. iNr.T.—Fiske v. Beaty. 201 N.T.S. 
441, 206 App.Div. 849, affirmed 144 
NJE. 907, 238 N.T. 698. 

96. N.T.—^People V. Connelly, 3 N.T. 
St 372. 

97. N.T.—Petty v. Tooker, 21 N.T. 
267—^Robertson v. Bullions, 11 N. 
T. 243. 

98. Me.—^Blsbee v. Evans, 4 Me. 374. 
Mass,—^Burr v. Sandwich First Par¬ 
ish, 9 Mass. 277. 

Mass.—^Baker v. Fales, 16 Mass, 


etc., of Russian Orthodox Greek 
Catholic Church, 255 N.T.S. 653, 
142 Misc. 894. 

84. N.T.—Nlkulnikoff v. Archbishop, 
etc., of Russian Orthodox Greek 
Catholic Church, supra. 

85. Md.—Bartlett v. Hipklns, 23 A. 
10S9, 24 A. 532, 76 Md. 5. 

86. U.S.—Gonzalez v. Roman Catho¬ 
lic Archbishop, Philippine, 50 S. 
Ct 5, 280 U.S. 1, 74 L.Ed. 1. 

64 C.J. p 40 note 27. 

87. Md.—Bartlett v. Hipkins, 23 A. 
1089, 24 A. 532, 76 Md. 5. 

88. La.—St Louis Church v. Blanc, 
8 Rob. 51. 

64 C.J. p 40 note 30. 

89. Pa—Commonwealth v. Cornish, 
13 Pa 288. 

90. Pa—Commonwealth v. Cornish, 
supra 

9L Mass.—Downs v. Bowdoin Square 
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a majority vote of its members to elect its i>as- 
tor or religious teacher is not affected by its ac¬ 
ceptance of gifts and donations free from express 
trust or condition,! and a simple declaration im¬ 
plied from the fact that it was a presb 3 rterian 
church and called itself such, and that it had adopt¬ 
ed by-laws stating that the polity of the presbj-terian 
denomination as to selection of ministers would be 
followed, cannot be regarded as an abandonment 
of its constitutional powers.^ A constitutional pro¬ 
vision granting to religious societies the exclu¬ 
sive right to elect their public teachers is applica¬ 
ble to local parish and other religious societies,^ and 
it has been held that such a constitutional provision 
confers on a local society a right of selection of 
which it cannot divest itself;^ but the right is re¬ 
stricted to have a minister in its own church, not in 
the building of another person.® 

§ 43. Action to Determine or Enforce Right 
to OfiSce 

While the courts will not take cognizance of con. 
troversies Involving the purely ecclesiastical or spiritual 
rights of a clergyman to his position, they will act in 
an otherwise proper case where property rights are In- 
volved. 

The civil courts will not take jurisdiction of con¬ 
troversies involving purely ecclesiastical rights to 
office,® or interfere with a congregation’s deci¬ 
sion absolving a pastor against whom charges 
have been made,^ but, if the minister has a civil 
or property right in his position, the civil courts 
will protect that right,® although, even where 
the minister does have a dvil or property right in 
his position, action by the appropriate church trib¬ 


unal may be conclusive on the courts if there is 
no violation of contractual right.® A controversy 
of this character should be determined on an is¬ 
sue made by the pleadings and the testimony of 
witnesses given in the usual way and not on affi- 
dai’its without right of cross-examination.!® 

A suit involving the right of a majority of a 
congregation of an unincorporated church to dis¬ 
charge their pastor and evict his family from the 
parsonage, occupancy of which was incidental to the 
pastor’s employment, is neither a petitory!! nor 
a possessory!^ action, but is rather in the nature 
of a suit to evict one who is no longer entitled 
to possession and occupancy of property,!® and as 
such is governed by statutes dealing with eject¬ 
ment of others than tenants.!^ While equity has 
power in a proper case to direct the admission of 
a duly appointed priest,!® it has been said that it 
will interfere to protect a minister in the enjojrment 
of his office only when his contract and relation¬ 
ship with the church are such as to confer on him 
a property right in the office,!® such as exemption 
from taxation!^ and the right to perform certain 
civil acts.!® His right to the salary and emolu¬ 
ments are not vested property rights, which the 
civil court will protect against the acts of an ec¬ 
clesiastical body having authority under the rules 
and discipline of the church so to act.!® 

Where the suit for an injimction is brought 
against an officer or body within the church to pre¬ 
vent a threatened removal, the suit can be main¬ 
tained only on the narrow jurisdictional ground that 
the superior officer or body assuming to deprive him 
of his office has no power imder the laws of the 


4S8—Avery v. Tyringliain, 8 ]l£ass. 
160. 8 A1X1.D. 105. 

1. Mass.—^Mc!N‘ellly v. Brookline 
First Presb. Church, 187 N.E. 691, 
243 Mass. 881. 

8. Mass.—^McNeilly v. Brookline 
First Presb. Church, supra. 

& U.S.—^Master v. Second Parish 
of Portland, D.C.Me., 86 F.Supp. 
918, affirmed, aCJL, 124 F.2d 622. 

4i U.S.—^Master v. Second Parish of 
Portland, supra. 

a. U.S.—Master v, Becond Parish of 
Portland, supra. 

& Ala.—Odoms v. Woodall, 20 So. 

2d 849. 246 Ala. 427. 

Right of courts to review deposition 
or removal of minister see infra S 
89. 

Bight to be presidliig bishop 
Supreme court was without juris¬ 
diction to decide whether complain¬ 
ant, rather than defendant, was or 
b9 priding bishop of a 


religious society.—Conic v. Cobblns, 
44 So.2d 52. 208 Miss. 203. j 

7. Cal.—^Maxwell v. Brougher, 2221 
P.2d 910, 99 CalApp.2d 824. 

8. Ala.—Odoms v. Woodall, 20 So.2d 
849, 246 Ala. 427. 

Property qnestioa not tfiown 
Where manual containing constitu¬ 
tion and by-laws of religious organi¬ 
zation provided that bishops were 
permitted to retain ten per cent of 
all moneys “raised by them'* in their 
respective dioceses, no property 
rights of deposed bishop were In¬ 
volved because successor bishop re¬ 
tained ten per cent of the moneys 
raised by him, and deposed bishop 
was not entitled to invoke jurisdic¬ 
tion of civil court, on ground that 
property rights were involved.— 
Conic V. Cobbins, 44 So.2d 52, 208 
Miss. 203. 

9^ Ala.—Odoms v. Woodall, 20 So. 
2d 849, 246 Ala. 427. 


la Ala.—Odoms v. Woodall, supra. 

11- La.—Sance v. Monroe, App., 89 
So.2d 174. 

12. La.—Sance v, Monroe, supra.. 

13. La.—Sance v. Monroe, supra. 

14. La.--iSance v. Monroe, supra. 

16. Pa—^Powanda v. Pldo, 155 A 
90, 304 Pa 42. 

16. Ill.—Schweiker v. Husser, 34 N. 
E. 1022, 146 m. 899. 

Tenn.—^Travers v. Abbey, 58 S.W. 
247, 104 Tenn. 665, 51 L.RA. 260. 

Pleading, proof, and trial of actions 
to determine minister’s right to of¬ 
fice see infra §§ 107-112. 

17. N.T.—Walker v. Wainwright, 18 
Barb. 486. 

18- N.T.—Waiker v, Wainwright, 
supra 

19. Ill.—Cliase v. Cheney, 58 Ill, 
509, 11 Am.R. 95. 

Pa—Furmanski v. Iwanowskl. 108 
A 27, 265 Pa 1. 
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church to do so.-® The right of one claiming an 
ecclesiastical office to urge irregularities invalidat¬ 
ing the selection of another who replaced him is 
subject to waiver or estoppel,and the court’s 
power to act is confined to cases where the min¬ 
ister has seasonab^}' objected to the jurisdiction,a 
failure to object to the power of the ecclesiastical 
officer or body to act before it proceeds to do so 
constituting a waiver of his right to object later 
on this ground.-^ ^loreover, a court of equity will 
not encroach on the available jurisdiction of law 
to determine the mere right to office of a pastor of 
a religious societ3\24 

Within the limitations stated, an injunction will 
lie to prevent an unwarranted removal of a min¬ 
ister by a bishop,25 or by trustees,2® or to enjoin 
the trustees of a church from refusing to receive 
the regularly appointed minister and from denying 
him the use of the church edifice,27 or to restrain 
the governing body from hindering a minister 
wrongfully removed, in the exercise of his office,28 
or to restrain a member church and its trustees 
from interfering with the right to act as pastor of 
a minister newly appointed by the bishop,2® or, 
where a minister and his followers adhere to the 
faith and doctrine which the church corporation 
was formed to establish and maintain, to enjoin 
other members of the church who have rejected its 
teachings and ceremonials from interfering with 


plaintiffs in their use of the church property.30 a 
minister wrongfully excluded from the church edi¬ 
fice is not under any necessity of applying to the 
ecclesiastical courts before resorting to the civil 
courts for relief.21 An injunction restraining a 
church corporation from interfering with a min¬ 
ister does not prohibit it from taking any other 
action affecting its welfare and, therefore, does not 
preclude it from expelling from membership an 
officer involved in the controversy concerning the 
minister.22 A motion to restrain defendants from 
preventing a certain clergyman from continuing as 
minister of a church is properly denied where the 
trial of the case will be held at an early date and 
no great harm will result from maintaining the 
status quo.22 

A minister’s right to his office may be contested 
by a bill in equity brought against him to enjoin 
his alleged usurpation of the office,24 at least where 
the minister is not an officer of the corporation,25 
and where property rights are involved,2 6 although, 
where no property rights are involved, it has been 
held that equity will not interfere to prevent 
usurpation of the office by a pastor following his 
dismissal at a church conference.27 In order to 
justify a court of equity in interfering with the 
occupancy of a pulpit, a clear case should be made 
out;28 t)ut, this having been done, it has been held 


2a N.T.—^WaJker v. Wainwrlght, 16 
Barb. 486. 

Pa.—^Purmanskl v. Iwanowski, 108 
A. 27, 265 Pa. 1. 

21. Mias.—Conic v, Cobbins, 44 So. 
2d 52, 20S Miss. 203, 

22. NT.T.—Walker v. Wainwright, 16 
Barb. 4S6. 

23. N.T.—^Walker v. Wainwright, 
supra. 

24. N.J.—^Mathis v. Holmes, 34 A.2d 
€45. 134 N.J.£q. 186. 

Quo warraato 

Church members had full and ade¬ 
quate remedy at law, by quo warran¬ 
to, against alleged usurpation of the 
office of pastor, and. hence, were not 
entitled to injunction against such 
usurpation.—Scott v, Oholmondeley, 
18 A.2d 617, 129 N.J.Eq. 152. 

Abssnoe of adequats legal remedy 
snffloiently shown 

Tex.—^McCarther v. Pleasant Beth¬ 
any Baptist Church of Elgin, Civ. 
App., 195 S.W.2d 819, refused no 
reversible error. 

25. Pa.—O'Hara v. Stack, 90 Pa. 477. 

26. N.T.—^Lawyer v. Cipperly, 7 
Paige 281. 

27. Mich.—Fuchs v. Melsel. 60 N.W. 
773, 102 Mich. 357, 32 L.B.A. 92. 

54 CX p 41 note 61. 


28. N.T.—Parucki v. Polish Nat. 
Catholic Church of Holy Mother of 
Rosary. 186 N.T.S. 702, 114 Misc. 6. 

29. N.T,—Crawford v. Freeman, 72 
N.T.S.2d 781, 189 Misc. 882. 

Pa.—^Powanda v. Pido, 155 A. 90, 304 
Pa. 42, 

30. Minn.—Lindstrom v. Tell, 154 N. 
W. 969, 181 Minn. 203. 

31. N.T.—Ackley v. Irwin, 130 N.T. 
S, 841, 71 Misc. 239. 

32. N.T.—-Wall v. Mount Calvary 
Baptist Church. 64 N.T.S.2d 200, 
188 Misc. 350. 

33. N.T.—^Tounger ▼. Williams, 51 
N.T.S,2d 276. 

34. Md.—Guthrie v. Central Baptist 
Church of Baltimore City, 57 A.2d 
310, 189 Md. 692. 

54 C.J. P 41 note 68. 

Temporary Injnxiotion 
Trial court did not abuse discre¬ 
tion in temporarily enjoining defend¬ 
ant from usurping office of pastor 
and Interfering with management of 
church and its property pending out¬ 
come of controversy over defendant 
to fill office of pastor.—Jones v. Hil¬ 
liard, Tex.Civ.App., 63 IS.W.2d 909. 

35- N.T.—Fiske v. Beaty, 201 N.T.S. 

441, 206 App.Div. 349, affirmed 144 
, N.K 907, 238 N.T. 698. 

8Q0 


36. 6a.—Sanders v. Edwards, 34 S. 
E.2d 167, 199 Ga. 266. 

37. Ga.—^Edwards v. Thomas, 61 S. 
B.2d 855, 204 Ga. 766—^Knowles v. 
White, 35 S.E.2d 451, 199 Ga. 772. 

Xatemal affairs 

An injunction suit brought by 
church members against pastor of 
church was properly dismissed where 
the petition complained merely of 
Internal affairs of church, the real 
complaint being that defendant was 
acting as pastor of church after de¬ 
cision was made at a church confer¬ 
ence to dischharge defendant, since 
equity cannot grant relief which re¬ 
lates to the internal affairs of a 
church.—Edwards v. Thomas, 51 S.K 
2d 855, 204 Ga. 766. 

3a Mo.—^Murr v. Maxwell, App., 
232 S.W.2d 219. 

Ohio.—^Honey Creek Regular Baptist 
Church V. Wilson, App., 92 NJBi.2d 
419. 

54 C.J. p 41 note 69. 

Srlma fade ease shown 
Where complainants alleged that a 
church tribunal having authority had 
withdrawn from defendant his right 
as on elder and to preach in the 
church's house of worship but that 
defendant refused to abide by the 
I action and contended that he had the 
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that an injunction will issue to prevent a person 
not duly selected as minister from officiating in the 
church,and to enjoin from continuing to officiate 
and use the church property either as a deposed min¬ 
ister^® or one whose contract of employment has ex¬ 
pired but not to eject a clergyman, once regu¬ 
larly settled, merely because the vestry desire to 
turn him out ,^2 or to enjoin a minister from preach¬ 
ing or interfering with governmental affairs of the 
church where the officer or body assuming to dis¬ 
charge him had no authoritj’,^^ qj- had not complied 
with recognized church usages in doing so.^^ A 
bishop’s judgment and decree dissolving the re¬ 
lation of a named individual as rector of an Epis¬ 
copal church are entitled to enforcement in a court 
of equity.^5 

§ 44. Authority, Rights, Privileges, and Lia¬ 
bilities 

a. In general 

b. Use of church property 

c. Exemptions 

a. In General 

A minister does not by virtue merely of his eccles¬ 
iastical connections represent the bishop or congregation 
in tern coral matters, and, in the absence of special au¬ 
thorization, lacks power to bind either. The duty to con¬ 
form to church discipline devolves on a minister, and he 
occupies a fiduciary relationship toward his church or 
parish in financial matters. 


The ecclesiastical relationship of itself docs not 
set up a contract or legal relation on which to base 
liability of one party for the acts of another,^6 
and thus the ecclesiastical relationship of bishop 
and priest will not create the legal relationship of 
principal and agent,^^ nor will that of congrega¬ 
tion and pastor.4® Ordinarily the minister is not 
an officer of the church having authority to bind 
it by his acts,^® and, if gp-anted a special authority, 
he has no power to bind the church by acts outside 
the authority granted^o A priest of a parish ap¬ 
pointed by the bishop has no power as such to bind 
the bishop and church property held in trust by 
the bishop for repayment of money borrowed by 
the priest,*51 nor has a minister, requiring author¬ 
ity from the bishop in order to contract debts for 
the church and given authority by the bishop for 
that purpose, any authority tfiereby to bind the 
bishop,52 or to bind the church after the special 
authority has been exhausted but an incor¬ 
porated church will be bound on the ground of es¬ 
toppel if with knowledge of the minister’s unauthor¬ 
ized acts the trustees accepted and used for church 
purposes the benefits resulting therefrom.54 A min¬ 
ister can delegate to another no more authority 
than he possesses.55 

While a minister’s official acts, when not con¬ 
trary to statute, and when called in question in¬ 
cidentally, are as valid as the official acts of other 


right to preach in it contrary to au- i 
thority of such church trlhunaJ, 
plaintiffs made out a prima facie 
right to a temporary injunction.— 
Odoms V. Woodall, 20 So.2d 849, 246 
Ala. 427. 

Direotloii of memhers essentiiU 
A provision of church's articles of 
incorporation, imposing duty on its 
trustees to maJce all contracts, prose¬ 
cute and defend suits, etc., for pur¬ 
pose of carrying out church's inten¬ 
tion as determined by majority of 
members thereof, did not authorize 
trustees to prosecute and defend 
suits, unless first directed by vote 
of majority of church members to 
do so, and, hence, did not authorize 
trustees to prosecute action in cor¬ 
poration’s name, without such direc¬ 
tion, to enjoin defendant from enter¬ 
ing church building and acting as 
pastor of church.—^Honey Creek Reg¬ 
ular Baptist Church v. Wilson, Ohio 
App., 92 N.R2d 419. 

39. m.—First Congv Church v. Stew¬ 
art, 43 HI. 81. 

Pa.—^Appeal of Woodside, 4 Pennyp. 
124. 

40. Neb.—^Bonacum v. Harrington, 
91 N.W. 886, 65 Neb. 831. 

54 C. J. p 42 note 72. 


41. N.T,—Christ’s Church v, Collett, 
204 N.Y.S. 315, 208 App.Div. 695, 
affirmed 148 N.E. 706, 240 N.T. 563. 

42. N.T.—^Toungs v. Ransom, 31 
Barb. 49. 

46. Conn.—Kedrovsky v. Burdikoff, 
146 A. 613, 109 Conn. 354. 

44. Tex.—^Woods v. Humber, Civ. 
App., 282 S.W. 834. 

54 C.J. p 42 note 76. 

45. N.T,—^Rector, Church Wardens 
& Vestrymen of Church of Holy 
Trinity in City of Brooklyn v. Me- 
lish, 88 N.T,S.2d 764, 194 Misc. 
1006. 

48. Pa.—Reifsnyder v. Dougherty, 
152 A. 98, 301 Pa. 328. 

Not obligated to visit ohnrbh oon- 
structioiL work 

Cardinal, holder of legal title, was 
not bound to visit church construc- 
I tion work to discover acts committed 
without authority, and could not be 
I held liable for such acts of the par¬ 
ish priest, there being no agency re¬ 
sulting from their relationship.— 
Reifsnyder v. Dougherty, supra. 

47. Pa—^Reifsnyder v. Dougherty, 
supra 

In the absence of spedlLo authori¬ 
sation a priest cannot presume to act 

801 


for bishop in respect of construction 
of church; and the acts of the 
priest, not specifically authorized, in 
supervision of church construction, 
are of no more effect than similar 
acts of inspector or overseer, as re¬ 
gards authority to increase owner's 
liability.—^Reifsnyder v. Dougherty, 
supra 

43. Pa—^Reifsnyder v- Dougherty, 
supra 

49. Iowa—^Allen v. North Des 
Moines M. E. Church, 102 N.W. 
808, 127 Iowa 96, 109 Am.S.B. 366, 
69 LuR.A. 255. 

50. Mass.—C. 'A. Dodge Co. v. West¬ 
ern Ave. Tabernacle Baptist 
Church, 142 N.E. 64, 247 Mass. 380. 

54 C.J. p 42 note 79. 

51. Ill.—^Elkhart State Bank of 
Elkhart v. Schlarman, 270 IHA^pp. 
440. 

52. Mass.—^Leahey v. Williams, 6 
N.E. 78, 141 Mass. 345. 

53. Pa—^Davidsville First Nat. Bank 
V. St. John's Church, 146 A. 102, 
296 Pa 467. 

54. R.I.—^Martin v. St. Aloysius 
Church, 95 A. 768, 38 R.L 339. 

55. Mass.—^Leahey v. Williams, f 
N.E. 78, 141 Mass. 345, 
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persons,he cannot set up the official character 
of his acts to justify a trespass.®*^ A priest’s tor¬ 
tious or criminal acts done outside the scope of his 
authority place no liability therefor on the bishop 
who appointed him, even though chargeable with 
negligence in the appointment of one whom he 
knew to be unfit for the place,especially where 
the bishop’s negligence was not the proximate cause 
of the injury which followed.59 The pastor may, 
however, incur a personal liability for his own 
torts.®® A pastor in charge and control of the 
church property with the duty to see that ordinary 
repairs are made is not an insurer of the safety 
of worshippers,®! but does owe them a duty to ex¬ 
ercise ordinary care to keep the premises in rea¬ 
sonably safe condition.®^ 

The vocation of a clergyman, obligating him to 
eschew base materialism, has been said to be a 
highly favored one, paid principally by the sacri¬ 
fices entailed and the benefits derived by others 
from his teaching and example.®^ In connection 
with performance of religious services the duties 
of a clergy-man require him under superior author¬ 
ity to offer prayers,®^ to teach, preach, and give 
counsel,®® and to perform services and acts in ac¬ 
cordance with the beliefs, principles, and canons of 
his religious organization.®® A minister volun¬ 
tarily covenants to conform to the canons of his 
church and to submit to its authority and disci¬ 
pline,®^ and, in the case of a church following 
the presbyterial form of organization, the minis¬ 
ter is controlled as respects ordination and disci¬ 
pline by the superior and general bodies of the 
church.®® Where the priest or clergy-man has 
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financial dealings with his church or parish, he oc¬ 
cupies a fiduciary relationship toward it.®® 

b. Use of Chuicli Property 

Ordinarily a minister has the right to enter the 
church edifice to conduct services, and to live in the 
parsonage, which Is a residence furnished to a minister 
by his church. 

A minister has the right to enter the church edi¬ 
fice for the purpose of conducting religious serv¬ 
ices,*^® regardless of whether the churrii is in¬ 
corporated or holds title to the building,^! and 
canons of a religious organization according a 
pastor the right to hold meetings and services in 
the basement of the church wthout obtaining 
permission of lay trustees do not conflict with 
the civil law of the state.^® A minister is usually 
entitled to occupy the rectory or parsonage un¬ 
der the terms of his contract during the period 
of his incumbency\'^® Where his contract of em¬ 
ployment is terminable at will by a majority of 
the congregation, his incidental right to occupy the 
parsonage is also terminable at will.^^ 

The word “parsonage” is commonly used to de¬ 
note a residence furnished by a churdh to a minis¬ 
ter,*^® and ordinarily should be read not in the 
technical or strictly’’ ecclesiastical sense of the 
Church of England, but in the broad meaning of 
a ministerial residence used in connection with any 
place of worship of any denomination,*^® It has 
been variously defined as a house appropriated by 
a parish or ecclesiastical society to the maintenance 
or use of the incumbent or settled pastor or min¬ 
ister ;*^7 a house in which a minister of the gospel 
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56. N.H.—State V. Winkley, 14 XH. 
480. 

57. Slass.—Cooper v. MeZvenna, 124 
Mass. 284, 26 Am.B. 667. 

54 C.J. p 42 note 85. 

58. Mass.—Cannl v. Bishop of 

Sprmgrileld. 106 N.E. 580, 219 Mass. 
117, L..R.A.1916B 825. 

59. Mass.—Carini v. Bishop of 
Springfield, supra. 

60. Mo.—Weigel v. Reintjes, App., 
154 S.W.2d 412. 

61. Mo.—Weigel v. Reintjes, supra. 

62. Mo.—Weigel v. Reintjes, supra. 
Worshipper as invitee 

A worshipper, standing in court¬ 
yard of church waiting for oppor¬ 
tunity to enter church as soon as 
crowd leaving the church should 
pass, was an **lnvitee** on church 
premises, and pastor owed her the 
duty to exercise ordinary care to 
keep used parts of the premises and 
the entrances thereto in a reasonably 
safe condition for her use and the 
use of persons accepting invitation 


to attend the church.—Weigel v. 
Reintjes, supra. 

63. N.T.—'Nikulnikoif v. Archbishop, 
etc, of Russian Orthodox Oreek 
Catholic Church, 355 N.T.S. 653, 142 
Misc. 894. 

64- N.Y.—Nikulnikofl v. Archbishop, 
etc., of Russian Orthodox Greek 

Catholic Church, supra. 

65. N.Y.—Nikulnikoff v. Archbishop, 

etc., of Russian Orthodox Greek 

Catholic Church, supra. 

66. N.Y.—^Nlkulnikolf v. Archbishop, 

etc., of Russian Orthodox Greek 

Catholic Church, supra. 

67. Ky.—^Marsh v. Johnson, 82 S.W. 
2d 345, 259 Ky. 305. 

68. Ky .—^Marsh y. Johnson, supra. 

69. Mich.—All Saints Polish Nat. 
Catholic Church v. Gerald, 259 N. 
W. 885. 271 Mich. 187. 

70. N.J .—Jjyixd V. Menzles, 83 NJ*. 
X^aw 162. 

Xd. nature of easement 
A minister has a right, in the na¬ 
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ture of an “easement,” to enter his 
church, on all occasions set apart In 
the parish for divine services and a 
substantial interference with such 
right is actionable at law.—Skinner 
V. Holmes, 33 A.2d 819, 133 N.J.E(i. 
593. 

71. N.J.—Lynd v. Menzies, 88 N.J. 
Law 162. 

54 CJ. p 42 note 91. 

78. Pa.—^Daugirda v. Raralus, 159 
A. 216, 104 Pa.Super. 404. 

78. N.Y.—^Bristor v. Burr, 24 N.E. 

937, 120 N.Y. 427, 8 L.R.A. 710. 

74h La.—Sance v. Monroe, App., 89 
So.2d 174. 

75. Mass.—Assessors of Boston v. 
Old South Soc. of Boston, 50 N.E. 
2d 51, 314 Mass. 364. 

76. Mass.—Assessors of Boston v. 
Old South Soc. of Boston, supra. 

Philippine.—^Roman Catholic Apos¬ 
tolic Church V. Hastings, 6 Philip¬ 
pine 701. 

77. Ky.—Mordecai P. Ham Evan¬ 
gelistic Ass*n V. Matthews, 189 S« 
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resides the residence of the pastor who con¬ 
ducts public worship in another building devoted 
exclusively to that object;*^® and, in an ecclesiasti¬ 
cal sense, a parsonage has been said to be a "glebe 
(or land) and house” belonging to a parish and 
devoted to maintenance of the settled pastor of a 
church.80 

Parsonage lands are those of which a clerg}'man 
is seized in right of the town and by virtue of his 
office. 81 

c. Exemptions 

It has been held that a minister Is not exempt from 
patrol duty required by a city ordinance. 

A minister is not exempt from patrol duty re¬ 
quired by a city ordinance.88 Under the statutes of 
some states, a minister is exempt from taxation, 
as discussed in the C.J.S. title Taxation § 241, also 
61 CJ. p 414 notes 24-35, and his right to ex¬ 
emption from liability for military service is 
considered in Army and Navy § 25 c (4). Exemp¬ 
tion of a minister from jury duty is discussed in 
Juries § 153. 

§ 45. -Compensation and Reimburse¬ 

ment 

a. In general 

b. Absence of express contract 
a. In General 

The right of a minister to stipulated compensation Is 
dependent on his contract as interpreted In the light of 
denominational rules and statutory provisions. 


The right to the salary stipulated at the time a 
minister accepts the call and is installed is a val¬ 
uable property right secured to him by contract,®^ 
subject to denominational rules and usages,8^ and 
to statutes applicable thereto which are expressly 
or by implication a part of the contract.83 The 
contract is not binding on the religious society 
where the minister secured it by false representa¬ 
tions as to his faith and standing.8® The minister's 
right to recover in such cases is governed by the 
law of contracts,87 a recovery being allowed only 
when the minister has performed all the duties 
which the church or society allowed him to per¬ 
form,88 or has at all times exhibited readiness and 
ability to perform,88 or when the society by re¬ 
questing his resignation has been held to have 
thereby waived its right to set up his acts and omis¬ 
sions as ground for forfeiture of his right to com¬ 
pensation ;80 and a recovery not being allowed 
against the trustees individually when the con¬ 
tract was made by them as agents in behalf of the 
church and solely on its credit.81 

While it has been held that, in order to sup¬ 
port an action against an incorporated society to 
recover his salary, it is only necessary for the 
minister to show a call by the church and his 
acceptance, and acquiescence by the trustees,82 
the stipulated salary is not recoverable when it 
is shown that the minister entered into the con¬ 
tract with knowledge that the officers with whom 
he was contracting were not legally elected,83 or 
where the officers exceeded the power conferred 


W.2d 6K 800 Ky. 402, 168 A.L.R. 
1216. 

78. Mich.—St Joseph's Church v, 
Detroit 166 N.W. 688, 189 Mich. 
408. 

46 C.J. p 1884 note 33. 

79. N.T.—^People v. Collison, 6 N.T. 
e. 711, 22 Abb.N.Cas. 62. 

46 C.J. p 1384 note 34. 

80. Vt—Wells V. Underhill Flats 
Cong. Church. 21 A. 270, 63 Vt 116. 

46 O.J. p 1884 note 36 [a]. 

81. Me.—Howard v. Witham, 2 Me. 
390. 

82. N.a—Elizabeth City Corp. v. 
Kenedy, 44 N.C. 89. 

83. Iowa.—Bird v. St Mark's Church, 
17 N.W, 747. 62 Iowa 667. 

84. Ky.—^Marsh v. Johnson,' 82 B-W. 
2d 346. 269 Ky. 306. 

Lcl— St Louis Church v. Blanc, 8 
Itob. 61. 

Buies as part of oontraot 
Circuit court had no jurisdiction 
of minister’s action for salary unpaid 
after church council had deprived 
him of credentials^ where there was 


no showingr of lack of authority or 
arbitrary action on part of council 
or any claim that trial was not in 
accordance with church rules, and, 
since it was implicit in his contract 
of employment that he should con¬ 
tinue to remain a duly licensed min¬ 
ister of the denomination, his deposi¬ 
tion deprived him of the salary and 
preroiratives of his office so that he 
was no longer entitled to compensa¬ 
tion.—^Marsh v. Johnson, 82 S.W.2d 
346, 269 Ky. 306. 

85. Minn.—West v. St. Paul First 
Presb. Church, 42 N.W. 922, 41 
Minn. 94, 4 L,R.A. 692. 

B4 aj. p <42 note 97. 

86. Me.—Garoufalls v. Elenike Or¬ 
thodox Cenotis Agia Trias, 111 A 
767, 119 Me. 462. 

87. N.C. —Way v. Bamsey, 135 S.B. 
464, 192 N.a 649. 

88. Mass.—Sheldon v. Easton Cong. 
Parish, 24 Pick. 281—Thompson v. 
Rehoboth Catholic Cong. Soc., 6 
Pick. 469. 

89u Conn.—(Whitney v. Brooklyn 
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First Ecclesiastical Soc., 5 Conn. 
406. 

N.T.—'Albany Dutch Church v. Brad¬ 
ford, 8 Cow. 457. 

90. Conn.—Whitney v. Brooklyn 
First Ecclesiastical Soc., 6 Conn. 
406. 

91. La.—ISqualre v. Polk, App., 163 
So. 604. 

N.C.—Way v. Ramsey, 135 S.B. 464, 
192 N.C. 649. 

TTninccxporated society 

Pastor was held not entitled to re¬ 
cover against seventeen members of 
church which was unincorporated 
voluntary association for alleged 
debt due him from church, pastor’s 
remedy being directly against asso¬ 
ciation by service of citation on man¬ 
aging official as permitted by statute. 
—Squaire v. Polk, LaA.pp., 163 So. 
504. 

92. N.J.—Miller v. Allowaystown 
Baptist Church, etc., 16 N.J.Law 
261. 

93. S.C.—St. Luke’s Church v. 
Mathews, 4 S.C.Eq, 678, 6 AmJD, 
619. 
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on them by statute in making the contract.^ ^ 
Where the minister, at the time of entering into 
the contract, knows that his salary is to be paid 
from voluntary contributions, he cannot recover 
an amount in excess of the contributions actually 
received, ^provided the society uses due diligence 
in procuring and collecting subscriptions;®® and, 
where he contracts for his services on the credit 
of the society and not of a particular fund, he im¬ 
pliedly agrees to look solely to the society for his 
compensation.®'^ A provision of the church disci¬ 
pline that a claim for deficiency may be presented 
to the conference does not prevent the minister 
recovering whatever salary the congregation has 
contracted to pay him,®® but, where he has con¬ 
tracted with two societies, each undertaking to pay 
him a stated part of his salary, he can recover from 
each only the amount which it obligated itself 
to pay.®® 

Payment Where a minister has received and 
retained moneys under a legacy due the church, 
the church may properly plead pajTnent as a de¬ 
fense to his suit for compensation in an amount 
less than the sums so converted by the minister.^ 
Where a bequest to the present minister and his 
successor in office should have been construed as 
one to the church and not to the minister personally, 
and where it appears that through error of the 
church officials such bequest was paid to him per¬ 
sonally in amounts exceeding back salary due the 
minister, the church is not estopped to set up 
the plea of payment, as a defense to the minis¬ 
ter’s suit for salary, by reason of such error of 
its officers.2 

Change of salary. The minister’s salaiy may not 
be reduced against his will and contrary to the 


provisions of the contract,® but an agreement for 
continuance of his services at a reduced compensa¬ 
tion is enforceable where supported by sufficient 
consideration.^ 

Endowment,** as the term is used with respect 
to churches and clergymen, has been defined as a 
stipend of any kind secured to the minister dur¬ 
ing his incumbency as compensation for his serv¬ 
ices.® 

b. Absence of Express Contract 

In the absence of an express contract, a clergyman 
may In a proper case recover on a quantum meruit for 
services rendered the church. 

On the basis of a contract implied in law, a 
"stated supply” or a minister acting temporarily 
may recover in quantum meruit a just compensation 
for services rendered to, and accepted by, the 
church,® unless the transaction was without the 
consent of a superior body required by denomina¬ 
tional laws and customs,*^ or unless by such laws 
and customs liability for such services is placed on 
the superior body and not on the individual church 
or society.® It has been held that a minister of 
a mission church, relying entirely on voluntary con¬ 
tributions for his support and serving without a 
fixed salary, may retain out of moneys received by 
him reasonable compensation for his services,® 
and that, where the law of the church does not 
require it, he is not accountable for the excess of 
pew rents and collections over the expenses of the 
church.1® One cannot recover even on a quantum 
meruit for services alleged to have been rendered 
as pastor, on evidence negativing in positive terms 
fhe existence of such relationship.il 

A clergyman is not entitled to extra compensa¬ 
tion in addition to his salary for particular serv- 


94. Mass.—^Peckham v. North Par¬ 
ish Ministerial Fund. 19 Pick. 559. 

95. Mo.—^Riffe v. Proctor, 74 S.W. 
409, 99 MO.APP. 601. 

Wash.—^Baldwin v. Opportunity First 
M. B. Church, l^O P. 673, 79 Wash. 
678, 62 L.R.A.,N.S., 171. 

96. Vt—^Myers v. Jamaica Baptist 
Soc., 38 Vt 614. 

97. Mass.—Thompson v. Rehoboth 
Catholic Cong. Soc.. 5 Pick. 469. 

64 C.J. p 43 note 11. 

98. Iia.—Jones v. Mt Zion Cong., 30 
LaAnn. 711. 

99 . Mass.—^Peckham ▼. North Par¬ 
ish, 16 Pick. 274. 

1. La.—Hunter v. Rector, Wardens 
and Vestrymen of St Anna's Chap¬ 
el. 149 So. 587. 177 La. 968. 

2. La.—Hunter v. Rector. Wardens 
and Vestrymen of St. Anna's Chap¬ 
el. 168 So. 780. 185 La. 217. 


3. Iowa.—^Bird v. St. Mark’s Church, 

17 N.W. 747, 62 Iowa 567. 

54 C.J. p 43 note 98. 

Waiver 

A clergyman waived, prior to 1936, 
full payment of contract salary by 
acquiescing in preparation of bud¬ 
gets, by fixing salary in smaller 
amount, by voting for resolutions 
reducing salary, and by returning 
check to church, but thereafter 
failed so to waive by refusing to 
renew agreement relative to salary 
reduction and to sign written modi¬ 
fication of salary provision of con¬ 
tract and by preparing budget listing 
the contract salary, and, hence, ac¬ 
tion could he maintained to recover 
full contract salary for six years pri¬ 
or to his death, less amounts already 
paid to him.—James v. Christ Church 
Parish. 185 P.2d 984, 29 Wash.2d 103. 

4. Ill,—Norton v. Normal Park 
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Presbyterian Church, 47 N.E.2d 
526, 318 I11.APP. 283. 

5. Md.—^Runkel v. Winemlller, 4 
Harr. & M. 429, 1 Am.D. 411. 

6. Minn.—West v. St. Paul First 
Presb. Church, 42 NW. 922. 41 
Minn. 94, 4 LR.A 692. 

54 C.J. p 43 note 18. 

7. Pa.—^Tuigg V. Treacy, 104 Pa. 
493. 

8. N.T.—^Landers v. Frank St hi. E. 
Church, 21 N.E. 420, 97 N.T. 119, 
114 N.T. 626. 

9. Pa.—^Nicholson v. Daniel. 25 A. 
1032, 152 Pa. 461. 

10. Ill.—St. Patrick's Catholic 
Church V, Daly, 4 NJE3. 241, 116 Ill. 
76. 

IL Ill.—Neill V. Spencer, 5 IlLApp. 
461. 

54 C.J. p 43 note 23. 
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ices when his contract imposed on him the duty 
of devoting his time and service to the interests of 
the church,i2 especially when such services, if not 
within the terms of the contract, must be regarded 
as having been rendered gratuitously.13 An alleged 
duty of the Roman Cafholic C3iurch to support 
its priests cannot be made the basis of an implied 
contract on the part of the bishop to support a 
priest who has not been assigned to a congregation 
or employed in any other ecclesiastical work, war¬ 
ranting a recovery in assumpsit against the bishop 
in the civil courts nor will an assignment of 
the priest to duty justify any right to recover on 
an alleged implied contract against the bishop in 
the absence of allegation and proof of the civil 
rights and powers of the Roman Catholic Church 
and its bishop to hold property and make con- 
tracts.i® A minister is entitled to reimbursement 
for money advanced which the society has accepted 
and used for church purposes.^® 

§ 46. Tenxxre and Termination of Relation in 
General 

Generally speaking, a pastoral relation may be term* 
Inated by resignation, or by expiration of a stipulated 
term of employment. 

The pastoral relation between a minister and his 
church may be terminated by resignation.^'^ A res¬ 
ignation on terms and conditions named by the 


minister becomes effective according to its terms 
when accepted and the conditions performed 
and, when that has been done, the minister’s rights 
to his office are thereby terminated notwithstand¬ 
ing a later attempt to repudiate his offer to re¬ 
sign,^® but notwithstanding his leaving the church 
his pastorate continues imtil it is formally terminat¬ 
ed by the trustees or the congregation.^^ A min¬ 
ister employed by a church for a definite term is 
no longer its minister after the term has expired, 
where the appointing body in the church at a meet¬ 
ing duly called has voted to discontinue his em¬ 
ployment at the end of the term, and has so notified 
him.2i Unless the rules and discipline of the 
church otherwise provide,^2 a ohurdi which has 
employed a pastor for a definite period has the 
power to discharge him before the expiration of 
that time, so as to deprive him of the right to oc¬ 
cupy the pulpit,22 and without first paying him 
his arrears of salary.24 

Where the appointment is not for a definite 
term and neither statute nor charter prescribes its 
duration, a minister may be dismissed at any time,25 
the contract being terminable at will,2 6 on reason¬ 
able notice,27 or, if so provided, on notice of a 
specified length of time,28 and payment in full of 
salary due him is not a condition precedent to 
the exercise of the power to dismiss.25 An elec¬ 
tion ^'permanently” to a rectorship, and a call and 


12. W.Ta.—^Rogers v. Westfall, 120, 
S.R 191, 96 W.Va. 78. 

54 C.J. P 43 note 24. 

13. W.Va.—^Rogers v, Westfall, su¬ 
pra. 

14. Pa.—^Tuigg V. Sheehan, 101 Pa 
363, 47 Am.R. 727. 

15. N.T.—^Baxter v. McDonnell, 49 
N.B. 667, 155 N.Y. 83, 40 L.R,A. 670. 

16. m. —St. Patrick’s Catholic 
Church v. Daly, 4 N.E. 241, 116 Ill. 
76. 

17. Pa—Dunbar Baptist Church v. 
Lake, 46 Pa.Dist&Co. 362, 6 Fay. 
L.J. 96. 

Acceptanca not required 
Where the constatution and by¬ 
laws of a church provide that the 
relationship of the pastor with the 
church shall be dissolved by the 
pastor's resignation after he feels his 
work on the field is completed and 
that three months' notice of such a 
resignation Is to be expected, a writ¬ 
ten statement by a pastor “I here¬ 
with tender my resignation . . . 
to become effective within three 
months" is an absolute and effective 
dissolution of the relationship as of 
that time without any acceptance 
and, once given, the resignation can¬ 
not be withdrawn.—^Dunbar Baptist 
Church V. Lake, supra. 


18. N.T.—Flske v. Beaty. 198 N.Y.' 
S. 358, 120 Misc. 1, modified on 
other grounds 201 N.Y.S. 441, 206 
App.Div. 349, afllrmed 144 N.E. 
907, 238 N.Y. 698. 

‘fBeslgnatloxi,” In eodesiastioal law, 
is generally a written statement by 
a parson, vicar, or other beneficial 
clergyman in which he voluntarily 
surrenders his charge.—^Black L.D.— 
54 C.J. p 718 note 96. 

19. N.Y.—Fiske v. Beaty, 198 N.Y.S. 
358, 120 Misc. 1, modified on other 
grounds 201 N.Y.S. 441, 206 App. 
Div. 349, afiarmed 144 N.B. 907, 238 
N.Y. 698. 

20. N.J.—Grupe v. Rudisill, 144 A. 
874, 104 N.J.Eq. 233. 

21. N.Y.—Christ's Church v. Collett, 
204 N.Y.S. 316, 208 App.Div. 695, 
affirmed 148 N.B. 706, 240 N.Y. 
563. 

22. N.Y.—^Youngs ▼, Ransom, 81 
Barb. 49. 

64 C.J. p 44 note 41. 

23. WIs.—^Evangelical Lutheran St. 
Paul's Cong. v. Hass, 187 N.W. 677, 
177 Wis. 28. 

54 C.J. p 44 note 42. 

24. Ala.—^Barton v. Fitzpatrick, 65 
I So. 390, 187 Ala. 273. 
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25. Md.—S t u b b s v. St. John's 
Church, 63 A. 917, 96 Md. 267. 

26. La—Sance v. Monroe, App., 39 
So.2d 174. 

Ohio.—^True Vine Missionary Baptist 
Church v. Gilbert, 17 Ohio Supp. 
81. 

Vote of members 

Where the deacons of a Baptist 
church were evenly divided on 
whether preacher should be retained 
or not, a vote of the members of the 
church controlled.—^McCarther v. 
Pleasant Bethany Baptist Church of 
Elgin, Tex.Clv.App., 195 S.W.2d 819, 
refused no reversible error. 
Nonpayment as termination 
Nonpayment by religious corpora¬ 
tion of agreed compensation to priest 
under contract terminable at will 
terminated agreement as respects 
corporation.—^NikulnikoflC v. Arch¬ 
bishop, etc., of Russian Orthodox 
Greek Catholic Church, 255 N.Y.S. 
653, 142 Misc. 894. 

27. Md.—Stubbs V. St. John's Churchy 
63 A. 917, 96 Md. 267. 

54 C.J. p 44 note 46. 

28. Ohio.—Bobo v. Raddllfe, App.* 
85 N.E.2d 809. 

29. S.C.—Morris St Baptist Church 
V. Dart 45 S.E. 753, 67 S.a 333* 100 
Am.SJEt 727. 



§§ 46-47 


RELIGIOUS SOCIETIES 


76 C.J.S. 


acceptance in those terms, are held to be an ap¬ 
pointment for an indefinite term,30 but, in the early 
history of New England, a “settlement” of a min¬ 
ister over a parish was construed to give a tenure 
terminable only by death, or on a contingency 
specified in the contract.^i A “settlement” may be 
modified by terms of the contract to pro\dde for 
dismissal by following a prescribed procedure, but 
a dismissal in any other w’ay is ineffectual and the 
incumbent continues as the “settled minister** 
of the parish.32 

A minister may be summarily dismissed where 
tmder the church government the congregation,^^ or 
a bishop,^ ^ or some superior bod}’,^^ bas such pow¬ 
er, the compact or charter for the support of pub¬ 
lic worship according to the faith, doctrine, and 
usages of a particular church being construed as 
an express recognition by the parties of the right 
of the proper officials to appoint and dismiss its 
pastor in the manner prescribed by its laws;®® but 
he cannot be so dismissed where the constitution, 
rules, and usages of the church enter into and form 
a part of the contract, and these do not provide 
for a summary dismissal.®^ Also, the congrega¬ 
tion has no absolute power to dismiss where the 
rules and discipline of the church provide that the 
pastoral relation can be severed only on application 
to the bishop.®® 

Itineracy has been defined as a practice in the 
Methodist Episcopal Church which required that 
no preacher having charge of a congregation should 
remain at any one place longer than a brief period, 

80. Ky,—^Perry v. Wheeler, 12 Bush 
641. 

81. 'Conn.—^WTiitney v, Brooklyn 
First Ecclesiastical So&, 5 Conn. 

405. 

54 C.J. p 44 note 51. 

32. Mass.—Sheldon v. Easton Cong. 

Parish, 24 Pick. 2S1—Packham v. 

Haverhill North Parish, 16 Pick. 

274. 

33. Ga.—Sanders v. Edwards, 34 S. 

E. 2d 167, 199 Ga. 266. 

La.—Bance v. Monroe, App., 39 So. 

2d 174. 

N.T.—Sherburne Village Baptist Soc. 

V. Ryder, 86 N.Y.S.2d 853, 275 App. 

Div. 729. 

S.C.—^Morris St Baptist Church v. 

Dart 45 S.E. 753, 67 S.C. 338, 100 
Am.S.R. 727. 

34. Pa.—-Pupmanski v. Iwanowski, 

108 A. 27, 265 Pa. 1. 

35. XT.S.—^Le Due v. Normal Park 
Presbyterian Church, C.C.A.I11., 142 

F. 2d 105, certiorari denied 66 S.Ct 
66, 323 U.S. 729, 89 L.Bd. 585. 

prartjytary of the Presbyterian 
Church had power to dissolve pas- 


ranging at different times from three months to 
three years.®® 

§ 47. Removal and Proceedings Therefor 

a. In general 

b. Grounds 

c. Proceedings 

a. In General 

Under church regulations the power of removal of a 
minister may rest with a higher ecclesiastical officer or 
with the congregation. 

Under some church rules and regulations the 
power to remove a minister resides in a higher 
church officer,^® under others the power of appoint¬ 
ment and removal rests exclusively with the con¬ 
gregation itself.^i The persons vested with the 
power of appointment possess the power of remov¬ 
al,^® except where the power is conferred on oth¬ 
ers by the charter of the corporation ;4® and it 
has been held that a board of trustees has power 
to remove a priest by virtue of a by-law which 
placed in its hands the control and direction of the 
association and church.^^ Statutes conferring gen¬ 
eral power of management on the trustees of a re¬ 
ligious society do not necessarily confer on them 
the power to remove a clergyman.'*® Where the 
denominational rules make a distinction between 
the spiritual body of a church and the incorporated 
church, it has been held that the minister as the 
chief officer of the former and not an officer of 
the latter may not be dismissed by the incorporated 
church.^® 

reserved perpetual right of selecting 
pastors as condition of their return 
to Roman faith In 1646.—Takach v. 
Molchany, supra. 

Just cause 

•Action of assistant pastor of ca¬ 
thedral church in undertaking to ex¬ 
clude existing pastor would consti¬ 
tute “grave and just cause'* for 
removal by bishop within papal de¬ 
cree authorizing removal for “grave 
and just cause.”—Takach v. Mol- 
chany, supra. 

41. Pa.—^Moneta v. Vamak. 15 A.2d 
350, 339 Pa. 479. 

Removal as ecclesiastical matter and 
review by courts see infra $ 89. 

42. Md.—S t u b b s V. St. John's 
Church, 58 A. 917, 96 Md. 267. 

43. La.—African M. E. Church v. 
Clark, 25 LcuAnn. 282. 

44. lU.—^Papaliou v. Manusos, 113 
Dl.App. 316. 

45. N.T.—^Beulah Wesleyan Metho¬ 
dist Church V. Henry, 62 N.T.S.2d 
297, 187 Misc. 502. 

46. N.T.—Walker Memorial Baptist 
Church V. Saunders, 85 N.B.2d 42, 


toral relationship, and evidence justi¬ 
fied exercise of its discretion in such 
respect under the constitution and 
by-laws which bound both pastor and 
presbytery,—Le Due v. Normal Park 
Presbyterian Church, supra. 

36. Pa.—^Furmanski v. Iwanowski, 
108 A. 27, 265 Pa. 1. 

37. Ohio.—^Bobo v. Radclilfe, App., 
85 N.E.2d 809. 

54 C.J. p 45 note 56. 

3a N.Y.—^Ackley v. Irwin, 130 N.Y. 
S. 841, 71 Misc. 239—Ackley v. Ir¬ 
win, 126 N.Y.S. 672, 69 Misc. 66. 

39. N.Y.—^People v. Steele, 2 Barb. 
397. 

40. N.Y.—^Rector, Church Wardens 
& Vestrymen of Church of Holy 
Trinity in City of Brooklyn v. 
Mehsh, 88 N.Y.S.2d 764, 194 Misc. 
1006. 

Pa.—Takach v. Molchany, 177 A- 
697, 318 Pa. 66—^Takach v. Kossey, 
Com.Pl., 55 Montg.Co. 168. 

Bishop of Greek Catholic Church 
was held to be authorized to remove 
pastor for cause, as against conten¬ 
tion that Ruthenian congregation 
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Suspension of a priest has been said to be a ju¬ 
dicial act based on adequate grounds follow-ing 
an offense and to be subject to appeal by the 
priest,47 and to be distinguishable from “removal,” 
which latter is the exercise of episcopal authoritj' 
according to the bishop’s judgment, the priest hav¬ 
ing recourse to the bishop’s superior.48 Where a 
minister has been suspended by action of the ec¬ 
clesiastical authorities, the members of his church 
may secure an injunction against his conducting 
services on the church property until his right to 
minister has been restored by the denominational 
powers.49 

b. G^rounds 

Neglect of duty, departure from the faith and doc¬ 
trines of his church, or immorality may constitute 
ground for a clergyman’s removal. 

A minister removable only for cause may be dis¬ 
missed for neglect of duty;50 for discontinuance of 
his membership in the synod,or of his adherence 
to the faith and doctrine of the church,5^ unless 
under the rules and discipline of the church the 
right to secede is an established principle and the 
minister in his change of faith is supported by a 
majority of his congregation and for immoral or 
criminal conduct^^ While it has been said that a 
church is entitled to demand the highest standard 
of morality from its clergyman,55 other authority 
has held that immoralities must be gross to justify 
removal,® 5 and that the court will not consider 
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! charges of immorality where both parties to the 
j contract are satisfied and neither desires to dissolve 
the relationship.®" Removal is not justified by im¬ 
proper words, actions, or temper containing no ele¬ 
ment of an indictable offense,®^ or by actions of 
the church alleged to be in contravention of the 
church faith and discipline in the absence of simi¬ 
lar charges against the minister individually,®® 
a charge that the minister was moderator of the 
meeting at which the action of the church was taken 
not being the equivalent of a charge of heterodoxy 
against him.®® 

c. Proceedings 

Where there is an ecclesiastical tribunal vested with 
authority over removal of ministers, such tribunal is 
ordinarily the proper forum to hear and determine such 
a matter. 

Where there is an ecclesiastical judiciary vested 
with power to consider alleged grounds of forfei¬ 
ture of the pastoral office, and to make findings 
thereon, it is the proper forum for hearing and 
determining the matter,®^ and, where called and 
conducted in compliance with the rules of the 
church, the decision of an ecclesiastical tribunal is 
binding and effective,®® subject to appeal to higher 
ecclesiastical tribunals, as considered infra § 48 a. 
In exercising their power of removal ecclesiastical 
authorities must, however, comply with the disci¬ 
pline, rules, and regulations of the church govern¬ 
ing such matters,®® and any statutory provisions.®^ 


285 N.Y. 462, reargrument denied 
35 N’.E.2d 944, 286 N.Y. 607, motion 
denied 37 N.E.2d 147, 286 N.T. 707, 
motion denied 39 N.E.2d 294, 287 
N.Y. 679. 

47. Pa.—Stack v. O’Hara, 98 Pa. 213. 

48. Pa.—Stack v. O’Hara, supra. 

49. N.J.—Kelly v. Mclntire, 197 A. 
786, 123 N.J.Eq. 351. 

50. Wis.—^Evang:ellcal Luthersn St. 
Paul’s Congr. v. Hass, 187 N.W. 677, 
177 Wis. 23. 

54 C.J. p 45 note 64. 

61. Iowa.—^Helbigr v. Rosenberg, 53 
N.W. Ill, 86 Iowa 159. 

52. Mass.—Sheldon v. Easton. Ck>ng. 
Parish, 24 Pick. 281—Burr v. Sand¬ 
wich ffilrst Parish, 9 Mass. 277. 

Violation of artioles of faith not 
Shown 

Ohio.—^Honey Creek Regrular Baptist 
Church V. Wilson, App., 92 N.B.2d 
419. 

53. Vt.—Smith V. Nelson, 18 Vt. 611. 

54. Mass.—Sheldon v, Easton Cong. 
Parish, 24 Pick. 281. 

54 C.J. P 45 note 68. 

55. Tex.—^David v. Carter, Civ.App., 
222 S.W.2d 900, refused no reversi¬ 
ble error. 


56. Mass.—Thompson v. Rehoboth 
Catholic Cong. Soc., 5 Pick. 469. 

57. Vt—Smith v- Nelson, 18 Vt 
511. 

58. Neb,—^Pounder v. Ashe, 64 N.W. 
847, 36 Neb. 664. 

59. Conn.—South Farms Ecclesieisti- 
cal Soc. V. Beckwith, Kirby 91. 

60. Conn.—South Farms Ecclesiasti¬ 
cal Soc. V. Beckwith, supra. 

61. Conn.—Whitney v. Brooklyn 
First Ecclesiastical 'Soc., 5 Conn. 
406. 

62. La.—Quinn v. First Evangelist 
Baptist Church, 135 So. 753, 17 La. 
App. 357, 

N.Y.—^Rector, Church Wardens & 
Vestrymen of Church of Holy 
Trinity in City of Brooklyn v. 
Melish, 88 N.Y.S.2d 764, 194 Misc. | 
1006. 

Announcement from pulpit 
Meeting by church trustees, an¬ 
nounced from pulpit as provided by 
charter, waa held valid, and dis¬ 
charge of pastor at meeting was ef¬ 
fective from date thereof.—Quinn v. 
First Evangelist Baptist Church, 135 
So. 763, 17 La.App. 867. 

63. Del.—^Trustees of Delaware An- 
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nual Conference of Union Ameri¬ 
can Methodist Episcopal Church v. 
Ennis, 29 A.2d 374, 27 Del.Ch. 1. 
Mo.—^Briscoe v. Williams, App., 192 
S.W.2d 643. 

Xiack of oLUorum 

Resolution by trustees of church 
in discharging pastor, passed at 
meeting when Quorum was not pres¬ 
ent, was held of no effect.—Quinn v. 
First Evangelist Baptist Church, 135 
So. 763, 17 LaApp. 357. 

Meetiag improperly called 

Where special meeting, contrary to 
ecclesiastical law of Missionary Bap¬ 
tist Church, was called by a lay 
member, rather than by pastor, dea¬ 
cons, or on order of regular monthly 
meeting, for announced purpose of 
’’straightening out things between 
pastor, officers and members”, which 
meeting was attended by ten of thir¬ 
ty members, of whom two left before 
any action was taken, and, on mo¬ 
tion, no evidence having been heard, 
pulpit was declared vacant, the meet¬ 
ing w€LS not properly called or prop¬ 
erly conducted as an ecclesiastical 
tribunal and Its action could not be 
enforced.—Briscoe v. Williams, Mo. 
App., 192 S.W.2d 643. 

64. N.Y.—^Beulah Wesleyan Metho- 
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Findings of an ecclesiastical tribunal are nugatory 
where the tribunal itself proceeded without due 
authorization to act.®5 

W here the relationship of a minister to his 
church is created by a contract between the minis¬ 
ter and the church solely, and there is no express 
term in the contract subordinating the church to 
a superior body in the appointment and removal of 
its minister, the relationship of the minister to the 
church cannot be dissolved against the will of the 
contracting parties by such a body;®® nor will the 
court dissolve the pastoral relation^p at the in¬ 
stance of such a body,®7 hut in such case w'hen 
either party to the contract desires a dissolution 
of the pastoral relationship and the parties are un¬ 
able to agree, and the rules and discipline of the 
church provide for such a procedure, they may 
call to their assistance a mutual council, so-called 
to indicate that on that point at least there is agree¬ 
ment;®® or the aggrieved party may request the 
assistance of an ex parte council, if from failure 
to agree a mutual council becomes impossible,®® 
but only after the other party has been given op¬ 
portunity"® and refused"! to join in the request. An 
application to a minister to join with his society in 
calling a council to consider the expediency of re¬ 
moving him for misconduct should state substan¬ 
tially the charges against him,^2 and, where the 
council recommends a dissolution of the contract. 
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the recommendation should specify which of the 
charges were proved.'^® 

Partiality on the part of members of the coun¬ 
cil, when proved, invalidates the findings, mak¬ 
ing them inefifectual as justification for removal.*^^ 
In the case of a mutual council, the presumption 
favors the existence of impartiality;^® but the 
proof of impartiality must be clear where the coun¬ 
cil is ex parte.*^® The decision of the church tribu¬ 
nal is binding on both parties where their contract 
so provides,or where the rules of the denomina¬ 
tion, authorizing the deposition of pastors by ec¬ 
clesiastical tribunals, form part of the contract,*^® 
but, in the absence of evidence of intention of 
the parties to clothe the council with power to 
make a binding award, the decision of the council 
is merely advisory and does not bind a party who 
rejects it,^® the pastoral relationship continuing to 
exist as before, both parties having the same du¬ 
ties to perform and the same obligations as if no 
council had been convoked.®® Where the parties 
by their contract have subjected themselves to the 
decisions of church judicatories under the rules 
and discipline of the church providing for appeal 
from the decision of a lower judicatory to a high¬ 
er, the decision of the highest judicatory is binding 
on the parties, until the aggrieved party by new 
proceedings on other charges again raises the is¬ 
sue of dismissal.®! 
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dist Church v. Henry, 62 N.Y.S.2d 
297, 187 Misc. 502. 

STecessity of meotixiff oalled for pur¬ 
pose of dismissal 
The statute relating to dismissal 
of minister by a church corporation 
was applicable to Beulah Wesleyan 
Methodist Church, incorporated pur-: 
suaut to Religious Corporations Law I 
and founded with purpose of con-1 
tinuing denominational worship as 
conducted in the Wesleyan Methodist 
Church of Great Britain, and min¬ 
ister could only be removed after 
meeting of church corporation called 
for that purpose and corporation 
could act only through its voting 
members.—Beulah Wesleyan Metho¬ 
dist Church V. Henry, supreu 
Partionlar statutes ooustmed 

The general provisions of Religious 
Corporations Law that meetings for 
removal of a minister and matters 
regarding worship are to be governed 
by practice, discipline, rules, and 
usages of particular denomination 
are not applicable to Baptist church¬ 
es, and the provision of Religious 
Corporations Law contained in arti¬ 
cle applicable to Congregational 


Independent churches, relating to re¬ 
moval of ministers had no applica¬ 
tion to Baptist churches, which were 
governed by another article, since for 
purposes of provisions contained 
therein the articles were mutually 
exclusive,—Walker Memorial Baptist 
Church y. Saunders, 35 N.H.2d 42, 2S5 
X.Y. 462, reargument denied 35 N.E. 
2d 944, 286 N.Y. 607, motion denied 37 
NB.2d 147, 286 N.Y. 707, motion de¬ 
nied 39 N.B.2d 294, 287 N.Y. 679. 

65. Del.—^Trustees of Delaware An¬ 
nual Conference of Union Ameri¬ 
can Methodist Episcopal Church v. 
Ennis, 29 A.2d 374, 27 Del.Ch. 1. 

66. Miss.—Allen v. Roby, 67 So. 899, 
109 Miss. 107. 

Vt.—Smith V. Nelson, 18 Tt 511. 

67. Vt.—Smith v. Nelson, supra. 

68. Mass.—^Burr v. Sandwich First 
Parish, 9 Mass. 277—Avery v. 
Tyringham, 3 Mass. 160, 8 Am.D. 
105. 

69. Mass.—^Burr v. Sandwich First 
Parish, 9 Mass. 277. 

54 C.J. p 45 note 82. 

70. Masa—^Thompson v. Rehoboth 
Catholic Cong. Soc., 7 Pick. 160. 


71. Mass.—^Thompson v. Rehoboth 
Catholic Cong. Soc., supra 

72. Mass.—^Thompson v. Rehoboth 
Catholic Cong. Soc., supra 

73- Mass.—Thompson v. Rehoboth 
Catholic Cong. Soc., supra 

74. Mass.—^Thompson v. Rehoboth 
Catholic Cong. Soc., supra 

75. Mass.—^Thompson v. Rehoboth 
Catholic Cong. Soc., supra 

76. Mass.—^Thompson v. Rehoboth 
Catholic Cong. Soa, supra 

54 C.J. p 46 note 89. 

77. Mass.—Steams v. Bedford First 
Parish, 21 Pick. 114. 

78. N.Y.—Connitt v. New Prospect 
Reformed Protestant Dutch 
Church, 54 N.Y. 651—Albany Dutch 
Church V. Bradford, 8 Cow. 467. 

79. Mass.—Stearns v. Bedford First 
Parish, 21 Pick. 114, 

54 C.J. p 46 note 92. 

80. Mass.—^Bacon v. Lane^ 21 Pick. 
130 note. 

54 C.J. p 46 note 93. 

81. N.Y.—Dleffendorf t. Reformed 
Calvinist Church, 20 Johns. 12. 
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§ 48. Rights of Minister after Removal 

a. In general 

b. Compensation 

a. In General 

Following his removal a minister may usually appeal 
to higher ecclesiastical tribunals. On removal he loses 
his right to use church property and to occupy the par¬ 
sonage. 

After removal, a minister may appeal to such 
higher ecclesiastical authority or tribunal as may 
be specified by church regulations.^3 A minister 
who has been dismissed is no longer entitled to use 
or occufpy any property belonging to the church 
nor have the trustees of a Roman Catholic church 
authority to permit an excommunicated priest to 
officiate therein.84 Where a clergj’man has per¬ 
suaded his local congregation to secede from the 
main organization of the church, thereafter and 
unless and until restored to office by such main 
organization, he may not preach or conduct serv¬ 
ices on the property of the congregation,^^ or oc¬ 
cupy the parsonage.86 

On the other hand, a rector dismissed by the ves¬ 
try without authority from the superior ecclesiasti¬ 
cal body which the discipline of the church required 
it to have cannot be prevented from conducting re¬ 
ligious services in the church and any attempt to 
do so may 'be restrained by injunction.^^ xhe re¬ 
fusal of a minister to leave the parsonage on his 
suspension from ministerial service and church priv¬ 
ileges, subject to the action of the next annual con¬ 
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ference, will not render him a tres^sser so as to 
justify the trustees of the local church in evicting 
him therefrom by violence without the aid of leg^l 
process,s8 although a refusal of a minister to 
leave after he has been rightfully dismissed does 
subject him to liability for rent, even though dur¬ 
ing his incumbency he was entitled to occupancy 
rent-free.S3 

b. Compensation 

Ordinarily a minister Is not entitled to compensation 
following the lawful termination of his pastorate. 

In the absence of due provision for a pension, a 
minister is not entitled to recover any compensation 
following the lawful termination of his pastorate.30 
However, a minister dismissed without cause in 
breach of 'his contract for a definite period may re¬ 
cover his unpaid salary for the full period,®^ and, 
where the relationship of a pastor to his church 
is terminable by either party on notice a specified 
time in advance, termination of the relationship 
by the church without giving the required notice 
entitles the minister to compensation for the period 
of notice which should have been given.^2 jf his 
tenure was at the will of the body dismissing him, 
he may still recover arrears of salary up to the 
time of his dismissal.83 

A minister settled over his parish under a con¬ 
tract of settlement who is rightfully dismissed be¬ 
fore the 'beginning of a new year of service can¬ 
not recover for the refusal of the society to permit 
him to act during that year;^^^ nor can he compel 


82. Mo.—Warren v, Pulitzer Puh 
Co.. 78 e.W.2d 404, 336 Mo. 184. 

Sbchaustion of remedies within ec¬ 
clesiastical tribunals before pro- 
ceedlngr in civil courts see infra S 
86 . 

83. Neb.—^Bonacum v. Harrington, 
91 N.W. 886, 66 Neb. 831. 

54 C.jr. p 46 note 8. 

The deacons of a Baptist church 
were entitled to immediate posses¬ 
sion of all church- property in the 
event the pastor should be recalled 
and dismissed at the election.—^Mc- 
Oarther v. Pleasant Bethany Baptist 
Church of Elgin, Tex.Clv.App., 196 S. 
W.2d 819, refused no reversible er¬ 
ror. 

84. Neb.—^Immaculate Conception 
Parish V. Murphy, 181 N.W. 946, 
89 Neb. 524, 35 L.R.A.,N.S., 926. 
Deposed priest of the Roman Cath¬ 
olic Church may be restrained from 
functioning as priest at the instance 
of the parish, incorporated.—St. Vin¬ 
cent’s Parish V. Murphy, 120 N.W. 
187, 83 Neb. 630, 36 L..R.A.,N.S., 919. 

85. Pa.—Church of God at Mark- 


leysburg v. Church of God at 
Markleysburg, 60 A.2d 357, 356 Pa. 
478. 

86. Pa.—Church of God at Markleys¬ 
burg V. Church of God at Mark¬ 
leysburg, supra. 

87. N.T.—Ackley v. Irwin, 125 N.Y. 
S. 672, 69 Misc. 56, ISO N.T.S. 841, 
71 Misc. 239. 

88. N.Y,—Bristor v. Burr, 24 N.B. 
937, 120 N.Y. 427, 8 L.R.A. 710. 

89. Ky,—^Perry v. Wheeler, 12 Bush 
541. 

90. U.S.—^Le Due V. Normal Park 
Presbyterian Church, C.C.A.I11., 
142 F.2d 106, certiorari denied 65 
S.Ct 66, 323 I7.S. 729, 89 LuEd. 585. 

Abandonment of pension plan 
Where both pastor and church 
abandoned payments to pension fund 
and it was agreed that neither would 
be bound by pension plan, pastor 
was not entitled to recover pension 
contributions which he alleged 
church should have made to pension 
fund.—^Le Due v. Normal Park Pres¬ 
byterian Church, supra. 
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91. N.Y.—Conway v. Carpenter, 30 
N.Y.S, 315, 80 Hun 428. 

Tenn.—Children of Israel Cong. v. 
Peres, 2 Coldw. 620. 

92. Ohio.—^Bobo V. Radcliffe, App., 
86 N.E.2d 809—True Vine Mission¬ 
ary Baptist Church v. Gilbert, 17 
Ohio Supp. 81. 

Three months 

Under constitution and by-laws of 
church incorporating provision of di¬ 
rectory to effect that relation of 
pastor to people, although created 
for indefinite time, could be dissolved 
at option of either party by three 
months* notice or otherwise by mu¬ 
tual agreement, pastor who was dis¬ 
missed without requisite notice or 
mutual consent of parties was enti¬ 
tled to compensation for three 
months subsequent to dismissal.— 
Bobo V. Radcliffe, Ohio App., 85 N.E. 
2d 809. 

93. S.C.—^Morris St. Baptist Churdi 
V. Dart, 45 S.E. 753, 67 S.C. 338, lOO 
Am.S.R. 727. 

94. Conn.—^Arthur v. Norfleld Parish 
Cong. Church Soc., 49 A. 241, 73 
Conn. 718. 
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the holding of the “annual donation part}"” for 
that year provided for in his contract of settle¬ 
ment.^® On the other hand, a minister cannot be 
enjoined from receiving such contributions as per¬ 
sons choose to give him merely because he has been 
rightfully deposed from the ministry by some ec¬ 
clesiastical judicatory,and, if his removal by the 
bishop has been against the rules and discipline 
of the church, his right to receive voluntary offer¬ 
ings to the church for the support of its minister 
is a property right which the court will protect by 
enjoining the unlawful removal. 

Where a church notifies its minister that his 
serAdces will be no longer required, but accepts such 
services which he continues to perform, it must 
pay for such services at the contract rate.®8 WTiere 
the pastoral relationship is suspended pending a 
final determination by a higher judicatory of ques¬ 
tions as to the regularity of his removal, he is en¬ 
titled to his compensation during the period of sus¬ 
pension if he holds himself in readiness to perform 
his ministerial duties,®® but, if he seeks and secures 
other employment during such period and never of¬ 
fers to resume the pastoral relationship, he cannot 
recover compensation for this period.^ 


§ 49, Reinstatement 

A minister who has actual notice of the time and 
place of his trial on charges affecting his right to con¬ 
tinue in the ministry cannot compel his reinstatement 
on the ground of irregularities in the notice- The deci¬ 
sion of an inferior tribunal in respect of the reinstate¬ 
ment of a deposed minister may be subject to review by 
a higher ecclesiastical tribunal. 

A minister who has actual notice of the time 
and place of his trial on charges affecting his right 
to continue in the ministry cannot compel his re¬ 
instatement on the ground of irregularities in the 
notice,2 or on the ground of incidental irregularities 
of the trial.® A deposed minister is not estopped by 
his voluntary withdrawal from the church division 
of which his congregation was a member from 
having his dismissal declared unlawful."* The de¬ 
cision of an inferior church tribunal in reinstating 
a deposed minister is, under appropriate regulations, 
open to review by higher ecclesiastical tribunals,® 
but it has been held that the reinstated clergyman 
lacks standing to raise objections to the review,® 
Whether the reinstatement of a deposed minister 
was granted by an inferior church tribunal without 
sufficient evidence of his penitence for a certain 
sin is exclusively for determination of church trib- 
unals.7 


Vm. PEOPERTY AND FUNDS 


A, ACQUISITION AND FORFEITURE 


§ 50. In General 

a. By unincorporated societies 

b. By incorporated societies 

c By church or society in ceded terri¬ 
tory recognized by treaty 

a. By Uniitcorporated Societies 

Unless authorized by statute, unincorporated reli¬ 


gious societies or organizations are Incapable of taking 
and holding property In the society name. 

In the absence of a statute empowering them to 
do so, mere unincorporated voluntary religious so¬ 
cieties or associations are incapable of taking and 
holding real property,® or of taking or holding per- 


95. Conn.—^Arthur v. Norfleld Par¬ 
ish Con^. Church Soc., supra. 

96. III.—Calkins v. Cheney, 92 HI. 
463. 

97. Pa.—O’Hara v. Stack, 90 Pa. *477. 

98. Mass.—Mady v. Holy Trinity 
Roman Catholic Polish Church, 111 
H.R 413, 223 Mass. 23. 

99. Pa.—Wallace v. Snodgrass, 84 
Pa.Super. 551. 

1. Pa.—Wallace v. Snodgrass, supra. 

2. Mich.—^Dempsey v. Wesleyan 
Methodist Connection of America, 
67 KW. 267, 98 Mich. 444. 

8. Mich.—^Dempsey v. Wesleyan 
Methodist Connection of American, 
supra. 

4. Pa.—Wallace v. United Presb. 
Church, 60 A. 762, 201 Pa. 292. 


5. Mich.—^Van Vliet v. Vander 

Xaald, 287*N,W. 564, 290 Mich. 365. 


6. Mich.—'Van 
Naald, supra. 

Vliet V. 

Vander 

7. Mich,—Van 
KaaJd, supra. 

Vliet V. 

Vander 


& U.'S,—Methodist Hpiscopal Church 
of U. S. of America v. Walters, D. 
C.MO., 60 F.2d 416. 

AJa.—Hamner v. Carroll's Creek Bap¬ 
tist Church, 51 So.2d 164—^McLean 
V. Church of God, 47 So.2d 267. 
254 Ala. 184—^Darby v. Jones, 29 
So.2d 879, 249 Ala. 104. 

Conn.—^McAullffe v. Russian Greek 
Catholic Church of St. John the 
Baptist, 36 A.2d 63, 130 Conn. 621, 
certiorari denied Russian Greek 
Catholic Church of St. John the 
Baptist V. McAulifife, 65 S.Ct 60, 
323 n.S. 726, 89 L.Bd. 683—Russian 
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Orthodox Greek Catholic All Saints 
Church V. Kedrovsky, 166 A. 688, 
113 Conn. 696. 

Miss.—West V. State, 162 So. 888, 
169 Miss. 802. ' 

Mo.—Ervin v. Davis, 199 S.W.2d 366, 
356 Mo. 951—^Murr v. Maxwell, 
App., 232 SW.2d 219. 

N.Y.—^Baxter v. McDonnell, 49 N.B. 
667, 16B N.Y. 83. 40 L.R.A. 670. 

Tex.—Corpus Juris died in Hum¬ 
phries v. Wiley, Civ.App., 76 S.W. 
2d 793, 797, error dismissed—Cor¬ 
pus Juris died in Methodist Epis¬ 
copal Church V. Roach, Civ.App., 
61 S.W.2d 1100, 1102—Methodist 
Episcopal Chiurch South v. Clifton, 
78 S.W. 732, 34 Tex.CivJlpp. 248. 

54 C.J. p *47 note 20. 

Power of unincorporated assodation 
to hold property in general see As¬ 
sociations I 14, 
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sonal property® in the society name, although a 
gift to an unincorporated religious society has been 
upheld as a gift to a pious^® or charitable^i 
use. A conveyance for the use and benefit of 
such a religious society may and must be taken 
through the intervention of a trustee,who may 
be a natural or an artificial person,and 
may be so taken notwithstanding the trustee has 
not filed his certificate of election as required by 
statute.i^ Such a gift cannot be upheld as being 
made to a corporation de facto in the absence of 
evidence that it was such in fact,!® especially where 
there is evidence that no attempt at incorporation 


was made until later,^® Under some statutes, how¬ 
ever, unincorporated religious societies have the 
status of quasi corporations with limited powers 
to take and hold real estate in the name of the 
society.!^ 

Persons whose interests are not affected thereby 
may not question the right of a religious society 
to receive property.!® 

b. By Incorporated Sodeties 

Incorporated religious societies generally have ca¬ 
pacity to acquire and hold property for church or reli¬ 
gious purposes. 


Title or interest of members under 
conveyance to society see infra S 
66. 

Xiesral or eq.iLltable title to property 
Mo.—‘Farm & Home Saving & Loan 
Ass'n of Missouri v. Armstrong, 85 
S.W.2d 461. 337 Mo. 349. 

Beoree adjndloatliisr realty title in 
voluntary religious association was 
ineffective to vest legal title in it, 
because of incapacity of association. 
—^Russian Orthodox Greek Catholic 
All Saints Church v. Kedrovsky, 136 
A. 688, 118 Conn. 696. 

9. N.Y.—^Baxter v. McDonnell, 49 
■N.B. 667. 155 N.T. 83. 40 L.R.A. 
670—In re Collier, 163 N.Y.S. 402, 
97 Misc, 548, affirmed 165 N.Y.S. 
1081, 179 App.Div. 950—In re Clen- 
denin’s Estate, 9 N.Y.S.2d 875. 

10. Nev.—8u Dee v. Peck, 160 P. 
18, 40 Nev. 20. 

11. N.Y.—In re Allen, 181 N.Y.S. 
398. Ill Misc. 93, affirmed 194 N. 
Y.S. 913, 202 App.Div. 810, modified 
on other grounds 142 N.E. 260. 236 
N.Y. 608. 

12. U.S.—iEing V. Richardson, C.C. 
A.N.C., 136 P.2d 849, certiorari de¬ 
nied 64 S.Ct 91, 820 U.S. 777, 88 
L.Ed. 466. 

ltfo.”“TErvin v. Davis, 199 S.'W.2d 366, 
365 Mo. 961—^Murr v. Maxwell, 
App., 232 S.W.2d 219. 

N.Y.—Baxter v. McDonnell, 49 N.E. 
667, 166 N.Y. 83, 40 L.R.A. 670— 
Van De Bogert v. Reformed Dutch 
Churdli of Poughkeepsie, 220 N.Y.S. 
50, 128 Misc. 603, affirmed 220 N. 
Y.S. 58, 219 App.Div. 220. 

Tex.—Corpus Jturls dted in Hum¬ 
phries V. Wiley, Civ.App., 76 S.W. 
2d 793, 797—Corpus Jtuds dted iu 
Methodist Episcopal Church v. 
Roach, C1VA.PP., 61 S.W.2d 1100, 
1102—^Methodist Episcopal Church 
South V. Clifton, 78 S.W. 732, 34 
Tex.Civ.App. 248. 

64 C.J. p *47 note 24. 

Aooeptanoe of trust for speoial 
purposes is permitted.—'King v. Rich¬ 
ardson, C.CJLN.C., 186 P.2d 849, cer¬ 


tiorari denied 64 S.Ct. 91, 320 U.S. 
777, 88 L.Ed. 466. 

Title must be vested in either some 
person or corporation.—West v. 

State, 152 So. 888, 169 Miss. 302. 
Sifect of rules of practioe 

Rule authorizing suit by or against 
an unincorporated association in the 
common name for the purpose of en¬ 
forcing for or against it a substan¬ 
tive right, must be construed with 
rule providing that the rules of civil 
practice shall not be construed to 
enlarge or dimmish any substantive 
rights or obligations of cmy parties 
to a civil action, and when so con¬ 
strued, did not change the rule that 
an unincorporated religious associa¬ 
tion must take legal title by trustee. 
—^Parrish v. Looney, Tex.Civ.App., 
194 S.W.2d 419. 

Conveyaaoe held vtOid as made to 
trustees rather than to an unincorpo¬ 
rated society.—^Humphries v. Wiley, 
Tex.Civ.App., 76 S.W.2d 793, error 
dismissed. 

13. Miss.—^West v. State, 152 So. 
888, 169 Miss. 302. 

Or.—Liggett v. Ladd, 21 F. 133, 17 
Or. 89. 

54 C.J. p 47 note 25. 

14. Ind.—Mendenhall v. First New 
Church Society> 98 N.E. 67, 177 
Ind. 336> 

15. N.Y.—In re Collier, 163 N.Y.S. 
402, 97 Misc. 643, affirmed 165 N.Y. 
S. 1081, 179 App.Div. 960. 

18. N.Y.—In re Collier, supra. 

17. Mass.—Small v. Cahoon, V3 N.E. 

588, 207 Mass. 359. 

64 C.J. P 47 note 29. 

In Fennsylvaaia 

(1) Rule that unincorporated asso¬ 
ciation is incapable to take and hold 
property in the name of the associa¬ 
tion either by way of gift or pur¬ 
chase, except as authorized by stat¬ 
ute, was held not to apply to unin¬ 
corporated religious societies.—^In re 
Houk’s Estate, 33 Pa.DisL&Co. 611. 

(2) Since the Act of 1731 such 
associations have an associate or 


quasi-corporate existence In law, 
with power to hold land and build 
appropriate houses.—^Phipps v. Jones, 
20 Pa. 260—^Houk's Estate, supra— 
Jones V. Bailey, Com.Pl., 33 DeLCo. 
244—64 aJ. p 47 note 29 [b] (2), (3). 

(3) Under the statute an unincor¬ 
porated church congregation is com¬ 
petent to contract to buy land and to 
build a church.—Chester Housing 
Authority v. Ritter, 25 A.2d 72, 344 
Pa. 653. 

Xu Tennessee 

(1) Statutes providing for the tak¬ 
ing of property by unincorporated re¬ 
ligious societies confer a legal ex¬ 
istence and entity on unincorporated 
religious societies, making them 
quasi corporations with limited ca¬ 
pacity and power.—Sales v. Southern 
Trust Co., 186 S.W.2d 623, 182 Tenn. 
270. 

(2) Such an organization occupies 
a corporate status as to its acquisi¬ 
tion and ownership of property for 
public worship, parsonage, and bunal 
uses.—Sales v. Southern Trust Co., 
supra. 

(3) Such societies have authority 
to take such property as Is neces¬ 
sary to the exercise of the functions 
granted to them by law.—Sales v. 
Southern Trust Co., supra. 

(4) While such a society does not 
have authority to hold personal prop¬ 
erty permanently, the trustees there¬ 
of are empowered to take a gift of 
money to be used m the erection of 
a church house or parsonage on land 
which they are authorized to hold 
and to take money for the equip¬ 
ment and repair of such edlflceB.— 
Sales v. Southern Trust Co., supra.- 

(5) Accordingly, where a gift of 
personalty is made to an unincorpo¬ 
rated religious society, it is contem¬ 
plated that it will be used for pur¬ 
poses for which such organization 
is authorized to take and use the 
gift.—Sales v. Southern Trust |CJo., 
supra. 

1 18. Tenn.—Church of Christ v. Mc¬ 
Donald, 171 S.W.2d 817, 180 Tenn. 
86, 146 A.L.R. 1178. 
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Under statutes providing for the incorporation of 
religious societies, an incorporated religious society 
has capacity to take and hold property, both real 
and personal, in its owti name for its own uses,^® 
and without regard to its faith or church connec¬ 
tions or the absence of them,20 provided only the 
rules of the corporation under which the property 
was acquired are not void as against public policy,2i 
the power being conferred upon the incorporated 
body, whether it be the religious society itself or 
its trustees or other ofiicers.22 

A religious society, after it has become incorpo¬ 
rated, may compel the specific performance of a 
contract to deliver land which had been made with 
the trustees of the societv* before it was incorpo¬ 
rated. 2 3 So a church which is the undisputed cor¬ 
porate successor of a parish organization which 
was continuous and uninterrupted from its incep¬ 
tion has been held entitled to a conveyance of real¬ 
ty on pa^Tncnt of the purchase price fixed by a 
contract of sale thereof to the parish organization, 
in the absence of a showing of a different organiza¬ 
tion to which a deed could be made.24 

The right of a church corporation to acquire 
property rests on no higher ground than that of 


any other citizen.25 Thus it may not acquire, for 
religious purposes, land which by covenant is re¬ 
stricted to residential use,^® and, as discussed in 
the CJ.S. title Wills §§ 107, 108, also 54 CJ. p 48 
note 38, a device to an unincorporated society 
which, in order to allow time for incorporation, 
postpones the vesting to a time not measured by 
lives in being, is void Except in so far as it may 
be restricted by statute, a religious corporation it¬ 
self has power to hold property as a trustee, for 
any of the purposes for which the society was in¬ 
corporated,27 or in trust for another unincorporated 
religious society,28 or, as considered in Charities 
§ 30, for a charity, 

a By Ohurch or Society in Ceded Territory 
Becognized by Treaty 

The power of a religious society to acquire and hold 
property may be based on a treaty under which the ter¬ 
ritory In which such church existed was ceded to the 
United States. 

The recognition by treaty of the right of a 
church to hold property is another source from 
which a religious society may derive power to ac¬ 
quire and hold real estate,2 3 as in the case of the 
Roman Catholic Church in Spanish possessions aft- 


19. Md.—Curtis v. 3ilarylaad Baptist 
Union Ass’n. 5 A.2d 836, 176 Md 
430. 121 1516. 

Okl.—^Pelter v. Sacred Heart Cath¬ 
olic Church. 96 P.2d 24, 186 Okl. 
45. 

54 C.J. p 47 note 31. 

Purpose of Religrious Societies Act 
of 17S7. authorizing religious denom¬ 
inations to appoint trustees who 
would constitute a body corporate to 
take care of temporalities of their 
congregations, was to promote 
growth of Christianity by enabling 
religious societies to manage those 
temporal aitairs which were recog¬ 
nized as essential to maintenance 
and furtherance of religious beliefs, 
and denominational character of reli¬ 
gious society or congregation was 
plainly intended to aflect legal na¬ 
ture of corporation authorized to be 
formed.—^Trustees of Pencader Pres¬ 
byterian Church in Pencader Hun¬ 
dred V. Gibson, 22 A.2d 782, 26 Del. 
Ch. 376. 

CozporatioiL de facto 
Minn.—^Mahel First Lutheran Church 
V. Cadwallader, 215 N.W. 846. 172 
Minn. 471. 

Pormaat corporation, not dissolv¬ 
ed, which had transferred its prop¬ 
erty to another church but retained 
a right to the equity in the prop¬ 
erty transferred in case the trans¬ 
feree church should ever cease to 
function as such, has legal capacity 
to receive other property.—Pearson 


V. First Congregational Church of 
Joplin, Mo.App., 106 S.W.2d 941. 
Ckiustruction of terms 
Under statute authorizing religious 
society or congregation of whatever 
sect, order, or denomination to elect 
trustees constituting a body corpo¬ 
rate to hold property for benefit of 
society or congregation, words “soci¬ 
ety'' and “congregation" are often 
used interchangeably, but “society" 
IS also used as a synonym for 
“church," and “church" for “congre¬ 
gation," and such words have a vari¬ 
able significance, broad or narrow as 
the occasion demands, and words 
“church" and “congregation" may re¬ 
fer to a particular and local church, 
or to a denominational religious 
body, and an accepted synonym for 
“society" is “association," which is a 
word of wide significance.—^Trustees 
of Pencader Presbyterian Church in 
Pencader Hundred v. Gihson, 22 A.2d 
782, 26 Del.Ch. 375. 

20. Mich.—Hanna v. Malick, 193 
N.TV. 798, 223 Mich. 100. 

21. U.S.—Order of St. Benedict of 
New Jersey v. Steinhauser, Minn., 
84 S.Ct. 932, 284 U.S. 640, 58 L.Ed. 
1512, 52 L.R.A..N.S., 459, Ann.Cas. 
1917A 463. 

54 C.J. p 47 note 34. 

22. Del.—^Trustees of Pencader 
Presbyterian Church In Pencader 
Hundred v. Gibson, 22 A.2d 782, 26 
DehCh. 375. 

54 C.J. p 48 note 35. 
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23. Ala.—Gewln v. Mt. Pilgrim Bap¬ 
tist Church. 51 So. 947, 166 Ala. 
345. 

Effect of incorporation of religious 
society on title to property held for 
its use see Infra $ 58. 

24. Mich.—All Saints Polish Nat. 
Catholic Church v. Gerald, 259 N- 
\V. 885, 271 Mich. 187. 

25. Okl.—Christ's Methodist Church 
V. Macklanburg, 177 P.2d 1008, 198 
Okl. 297. 

26. Okl.—Christ's Methodist Church 
V. Macklanburg, supra. 

27. N.T.—Waterford First Presb. 
Church V, McKallor, 54 N.T.S. 740, 
35 App.Div. 98. 

54 C.J. p 48 note 40. 

Teaching and practioe of doctrine 
An incorporated local Ukrainian 
Greek Catholic Church, which was 
founded and conducted for years as 
a subordinate member of Uniat 
Ukrainian ChurOh united with Ro¬ 
man See, could hold property In trust 
for teaching and practice of Uniat 
doctrines, rights, emd discipline.— 
St, Michael's Ukrainian Greek Catho¬ 
lic Church of Woonsocket v. Boha- 
chewsky, 196 A. 796, 60 R.L 1. 

28. N.T.—Church of Redemption v. 
Grace Church, 68 N.T. 670. 

29. U.S.—Municipality of Ponce v. 
Roman Catholic Apostolic Church 
in Porto Rico, 28 S.Ct. 737, 219 

I U.S. 296, 52 L.Ed. 1068. 

54 C.J. p 48 note 44. 



76 C.J.S. 

erward ceded to the United States, its right to hold 
property being recognized by the concordats be¬ 
tween Spain and the papacy, and such rights be¬ 
ing protected in the law by which these posses¬ 
sions were ceded to the United States 30 The fact 
that such property was acquired from gifts, even 
of public funds, does not affect the absoluteness 
of its right.3i The G)fradia organized to care for 
the church building,32 and the Confraternities of 
the Virgin, organized to carry on with greater sol¬ 
emnity and pomp the adoration of the Virgin Aloth- 
er of the Savior, 33 which are unincorporated asso¬ 
ciations of the Roman Catholic faith organized un¬ 
der the old Spanish laws, are held to have legal 
existence and the right to possess and administer 
property, each Cofradia or Confraternity being a 
juridical entity having title to the property which 
it possesses. 

The treaty by which the territory of Alaska was 
ceded by the Russian government to the United 
States, providing that churches built by the Russian 
government should remain the property of such 
members of the Greek Oriental Church resident in 
the ceded territory as chose to worship therein, 
has been construed as merely protecting such right 
of property as the church had under the previous 
sovereign, and not as constituting a grant of prop¬ 
erty to such members.34 Because the lands de¬ 
scribed in the treaty were not capable of location, 
the title in the lands on which the churches stood 
has been held to be a mere possessory title.35 

§ 51. Constitutional and Statutory Limita- 
tations and Restrictions 

a. In general 


§§ 50-51 

b. On purpose for which acquired or 

held 

c. On amount acquired or held 

d. On societies which may acquire or 

hold property 

a. In General 

The right and power of a religious society to acquire 
and hold property may be limited and restricted by con¬ 
stitutional and statutory provisions, as well as, In the 
case of an incorporated society, by Its charter and the 
law under which it is organized. 

The right and power of a religious society to 
acquire and hold property are frequently limited 
or restricted by constitutional and statutory provi- 
sions,36 and in the case of an incorporated re¬ 
ligious society the power is also limited by the 
provisions of its charter and the law under which 
it is organized a religious society which ac¬ 
quires property holds it subject to such provisions.^® 
Where a statute which enumerates the kinds of cor¬ 
porations which may acquire ownership of stock in 
other corporations does not include religious cor¬ 
porations in such enumeration, a prohibition against 
such a corporation acquiring such ownership is im¬ 
plied from the failure to grant the power.33 

Only the stated® or persons with a requisite 
interest^i may question the power of the church 
to acquire property. A religious society which ac¬ 
quires title to property in violation of constitu¬ 
tional or statutory restrictions has been held to be 
entitled to continue in its enjoyment of such prop¬ 
erty imtil its right thereto is successfully questioned 
in direct proceedings by the state .^2 
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30. U.S.—^Municipality of Ponce v. 
Homan Catholic Apostolic Church 
in Porto Rico, supra. 

54 C.J. p 48 note 44. 

31. U.S.—Santos v. Holy Homan 
Catholic & Apostolic Church, Phil¬ 
ippine, 29 S.Ct 338, 212 U.S. 463, 
53 Ii.Ed. 599. 

Philippine.—^Homan Catholic Aposto¬ 
lic Church V. Placer, 11 Philippine 
815. 

32. Philippine.—Government v. Avi¬ 
la, 38 Philippine 383. 

33. Philippine.—^Roman Catholic 
Bishop V. San Jose, 27 Philippine 
571. 

34. U.S.—^Bolshanin v. Zlobin, D.C. 
Alaska, 76 F.Supp. 281. 

85. U.S.—^Bolshanin v. Zlobin, su¬ 
pra. 

Bights of members 
Where archbishop of church, as 

trustee, claimed title under United 

States iiatent following treaty, rep- 


resentive members of church at 
large did not have requisite legal ti¬ 
tle to maintain action to recover pos¬ 
session of property from archbishop. 
—^Bolshanin v. Zlobin, supra. 

36. U.S,—Sunday School Union of 
African M. E. Church v. Walden, 
C.C.A.Tenn., 121 P.2d 719. 

Miss.—^Peeples v, Enochs, 153 So. 
796, 170 Miss. 472--State ex rel. 
Knox V. Sisters of Mercy, 115 So. 
323. 150 Miss. 559. 

N.T.—Crawford v. Freeman, 72 N.Y. 

S.2d 781, 189 Misc. 882. 

Devises or bequests see the C.J.S. 
title Wills S§ 107, 108, also 64 C. 
J. p 51 note 15-p 52 note 45. 

37. Md.—Curtis v. Maryland Baptist 
Union Ass*n, 5 A.2d 886, 176 Md. 
430, 121 A.Lr.H. 1516. 

Neb.—^Thompson v. West, 82 N.W. 
13, 59 Neb. 677, 49 L..H.A. 837. 

38. N.Y.—Crawford v. Freeman, 72 
N.Y.S.2d 781, 189 Misc. 882. 
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39. U.S.—^Haight v. First Baptist 
Church of Camillus, N. Y., U.C.N. 
Y., 42 F.Supp. 926. 

40. U.S.—Sunday School Union of 
African M. B. Church v, Walden, 
aC.A.Tenn., 121 P.2d 719. 

41. N.Y.—^Manhattan Church of 
Christ v. Eccles, 95 N.Y.S.2d 354, 
276 App.Div. 1016. 

Nonmembers of bhnxch 
In action by incorporated church 
to foreclose transfer of tax lien, de¬ 
fendants who did not show that any 
of them was a member of plaintiff or 
that they had succeeded to any title 
which was in alleged lessor, could 
not question power of plaintiff to 
purchase the tax lien.—Manhattan 
Church of Christ v. Eccles, supra. 

48 . Miss.-^Peeples v. Enochs, 153 
So. 796, 170 Miss. 472-^tate ex reL 
Knox V. Sisters of Mercy, 116 So. 
823, 150 Miss. 559. 
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b. On Fnipose for ’Wbich Acquired or Held 

A religious corporation ordinarily cannot acquire or 
hold property for any purpose other than that of pro¬ 
moting the object of Its creation. 

A religious corporation cannot acquire or hold 
property for any purpose other than that of promot¬ 
ing the object of its creation.^® For example, it 
cannot buy to sell again on speculation.'*^ How¬ 
ever, it can accept a gift for authorized corporate 
purposes on condition of payment of an annuity to 
the donor, even though it has no power under its 
charter to deal in annuities.*® It may take property 
in trust for any one of its authorized purposes, a 
declaration of trust coextensive with the uses for 
which the society can hold property not being es¬ 
sential.'*® 

Some statutes in express terms limit the purposes 
for which real property may be acquired or held 
by a religious corporation,*^ but words of limita¬ 
tion are to be given their natural meaning in de¬ 
termining the extent of power granted.*® Where 
the statute contains no other restriction a religious 
corporation may acquire or hold property for pur¬ 
poses designated by the statute in any quantity or 
value,*9 and where the legislature later removes 
the limitation it may sell free of the restriction.^^ 

A constitutional provision restricting the pow¬ 
er of religious corporations to hold real estate to 
certain enumerated purposes®*- inferentially prohib¬ 
its their acquiring or holding of land for a pur¬ 
pose not named the restriction, however, does 


not apply to personal property,®® Such a restric¬ 
tion cannot be evaded by the creation of a wholly 
owned and controlled subsidiary corporation to 
hold'property for prohibited purposes.®* Where a 
constitution prohibits conveyances to religious so¬ 
cieties without the sanction of the legislature ex¬ 
cept for certain purposes, a conveyance, not sanc¬ 
tioned by the legislature and not showing that it 
was for any of the purposes named in the excep¬ 
tion, is void.®® However, under such a constitu¬ 
tional provision the legislature has discretionary 
power, without restriction, to extend the purposes 
for which property may be acquired by a religious 
society for its use.®® 

e. On Amount Acquired or Held 

Religious societies may be, and frequently are, limit¬ 
ed in the amount of property which they may acquire, 
by constitutional and statutory provisions. 

Statutes limiting the amount of property which 
a religious society may hold have been held to be 
constitutional.®^ A constitution which provides for 
the holding of title to land by religious corpora¬ 
tions in excess of the constitutional limit by leave 
of the legislature has been held to place no re¬ 
striction on the legislature, but to authorize it, in 
its discretion, to grant leave to a religious corpo¬ 
ration to take land in any amount.®® An amend¬ 
ment increasing the limit enlarges to that extent the 
power of the corporation.®® The statute by its 
terms may restrict the limitation to a particular 
class of religious societies, in which case a religious 


43. Keb.—Thompson v. West, 82 N. 
W, 13, 69 Xeb. 677, 49 L.R.A. 337. 
legislative sanctioa. for acquisi¬ 
tion of property by a religious cor¬ 
poration does not enlarge the pow¬ 
ers of the corporation beyond the 
purposes and objects declared by its 
charter notwithstanding the corpora¬ 
tion has power under its charter to 
take and hold property.—Curtis v. 
Maryland Baptist Union Ass’n, 5 A. 
2d S36, 176 Md. 430, 121 A.L.R. 1516. 

^BstabUslimexLt of orphan’s home is 
not within the power of a religious 
corporation authorized by its char¬ 
ter to advance the cause of religion, 
supply preaching, end encourage the 
reading of religious books, so as to 
permit it to acquire or hold proper¬ 
ty for such purpose.—C?urtis v. Mary¬ 
land Baptist Union Ass*n, supra. 

Property held necessary for church 
purposes.—Pelter v. Sacred Heart 
Catholic Church, 96 P.2d 24, 186 Okl. 

46. 

4tL Neb.—^Thompson v. West, 82 N, 
W. IS, 69 Neb. 677, 49 L.R.A. 337. 
54 CJ. p 48 note 60. 

46 . Kan.—^Barger v. French, 253 P. 
230, 122 Kan. 607, 


46. N.T,—Williams V. Williams, 8 
N.Y. 525. 

54 C.J. p 48 note 52. 

47. R.I.—Masse v. Our Lady of Con¬ 
solation Church, 141 A. 703, 49 R.I. 
224. 

48. R.I,—^Masse v. Our Lady of Con¬ 
solation Church, supra 

64 C.J. p 48 note 54. 

49. Iowa—^Miller v. Chittenden, 2 
Iowa 315. 

6a Md.—Gump V. Sibley, 28 A. 977, 
79 Md. Ib5. 

51. Church edifices, parsonages, and 
cemeteries 

Mo.—^Evangelical Lutheran Synod of 
Mo., Ohio and Other States v. 
Hoehn, 196 S.W.2d 134, 365 Mo. 

I 257. 

52. Mo.—^Proctor v. Methodist Epis¬ 
copal Church South, 123 S.W. 862, 
225 Mo. 61. 

54 C.J. p 48 note 58. 

53. Mo.—Odom v. Langston, 196 S. 
W.2d 466, 855 Mo. 116. 

Trust of personalty 
Where trust instrument described 

personalty only and will provided 

for conversion of realty to x>ersoDal- 
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ty, constitutional provisions restrict¬ 
ing power of religious bodies to hold 
realty were not applicable to render 
trust provisions for named religious 
Institutions invalid.—Odom v. Lang¬ 
ston, supra 

64. Mo.—^Evangelical Lutheran Syn¬ 
od of Mo., Ohio and Other States 
V. Hoehn, 196 S.W.2d 134, 355 Mo. 
257. 

5a Md.—Mills V. Zion Chapel, 87 
"^A. 267, 119 Md. 610. 

54 C.J. p 49 note 60. 

56. Md.—^Baltimore Catholic Cathe¬ 
dral Church V. Manning, 19 A. 598, 
72 Md. 116. 

54 C.J. p 49 note 68 [aj. 

57. U.S.—^Late Corporation of the 
Church of Jesus Christ of Latter- 
Day Saints V. XJ. S., Utah, 10 S.Ct. 
792, 136 U.S. 1, 34 L.Ed. 478. 

54 C.J. p 49 note 62. 

58. Md.—^Baltimore Catholic Cathe¬ 
dral Church V. Manning, 19 A. 699, 
72 Md. 116. 

54 C.J. p 49 note 68. 

59. N.Y.—^In re Dooper, 212 N.YJ3. 
616, 125 Misc. 909. 
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society not within the terms of the statute is not 
affected by the limitation.^® Such limitations and 
restrictions apply to a single religious society,®! 
and the capacity of a society to acquire and hold 
real estate is not affected by the fact that other so¬ 
cieties in the same denomination are holding land 
far in excess of the amount allowed.®^ They apply 
to property acquired or held by a society for its 
own use,®® although the property was sold by the 
church after its acquisition,®4 but not to property 
held, by it in trust for charitable uses,®® or to prop¬ 
erty directed to be sold and the proceeds given 
to the society,®® e^cially where the society is 
located in a state other than the state in which the 
limitation is in force.®^ However, they do appl}* 
as against the cestui que trust to lands held by a 
trustee in trust for a religious society which is sub¬ 
ject to the statutory limitation;®® the limitation 
cannot be evaded by placing the property of a 
religious corporation in the hands of trustees,!®^ 
nor will the fact that the trustee has by a sale con¬ 
verted the realty into personalty validate the 
trust or render it enforceable in equity^® unless 
by the terms of the instnunent creating the trust the 
property is given in this way to the cestui que 
trust for charitable uses.*^! The restriction is not 
violated by a trust for the benefit of several church¬ 
es.*^® Where the statute in terms applies to equi¬ 
table as well as legal estates in land, it has been 
held to invalidate the gift of an equitable estate 


for years in land exceeding the statutory limit, al¬ 
though an estate for years is for some purposes re¬ 
garded as personal estate.*^® A statutory or char¬ 
ter 5 >rovision limiting the real estate holdings of a 
religious society or corporation does not operate to 
restrict its power to accept personal property, 
and in the absence of restriction a corporation may, 
in such case, take for legitimate corporate uses per¬ 
sonalty without limitation.*^® 

WTiere a religious corporation, subject to the 
restriction, is holding land in excess of the statutory 
allowance, its violation of the law cannot be taken 
advantage of collaterally by private persons, but 
only in a direct proceeding by the state,^® unless 
the person complaining is in a position to claim 
an interest in the property, if it is adjudged that 
the corporation may not hold it*^*^ In the absence 
of a statutory provision declaring a forfeiture to 
the state of property held by a religious corpora¬ 
tion in excess of the statutory limit, the state can¬ 
not do more than force a sale by the society; it 
cannot take the land from the society.*^® 

Under an act of Congress limiting the real estate 
holdings of religious or charitable corporations in 
the territories, the title of land held by a religious 
corporation in excess of the statutory amount 
escheats to the United States,*^® and the fact that 
it holds land greatly in excess of the limited amount 
is ground for the appointment of a receiver.®® 


60. U.S.—Gilmer v. Stone, IlL, 7 S. 

Ct 689, 120 U.S. 586, SO luJEd. 734. 
54 C.X p 49 note 66. 

61- Ohio.—^Morsran v. Leslie, Wright 
p. 144. 

62. Ohio.—‘Morgan v. Leslie, supra. 

63. Ky.—Kinney v. Kinney, 6 S.W. 
693, 86 Ky. 610, 9 Ky.L. 763. 

64. Ky.—Spradlin v. Wiman, 114 S. 
W.2d 1111, 272 Ky. 724. 

65. Ky.—Spradlin v. Wiman, supra 
—Kinney v. Kinney, 6 S.W. 693, 9 
Ky.L. 753. 

Baligloiis purposes 

A gift of property to a church 
in trust for specified religious pur¬ 
poses has been held not a gift to a 
church within the terms of a statute 
limiting the Income of any gift to 
a church to a specified annual maxi¬ 
mum.—Glover v. Baker, 83 A 916, 
70 N.H. 393. 

66. Ky.—Spradlin v. Wiman, 114 S. 
W.2d nil, 272 Ky. 724. 

64 C.J. p 49 note 73. 

67. U.S.—West Virginia Pulp & Pa¬ 
per Co. V. Miller, W.Va., 176 F. 
284, 100 C.C.A 176, certiorari de¬ 
nied 31 S.Ct 722, 220 U.S. 619, 66 
L.Ed. 612. 


68. U.S.—Miller v. Ahrens, C.C.W. 
Va., 163 F, 870. 

69. U.S.—Late Corporation of the 
Church of Jesus Christ of Latter- 
Day Saints v. U. S., Utah, 10 S.Ct. 

> 792, 136 U.S. 1, 34 L.Ed. 478. 

Mo.—Evangelical Lutheran Synod of 
Mo., Ohio and Other States v. 
Hoehn, 196 S.W.2d 134, 366 Mo. 
267. 

7a U.S.—^Miller v. Ahrens, C.C.W. 
Va., 163 F. 870. 

7L Ky.—Chambers v. Higgins, 49 
S.W. 436, 20 Ky.L. 1426. 

Md.—^Methodist Episcopal Chur<^ 
Extension v. Smith, 66 Md. 362. 

72. Ky.—Shrader v. Erickson's 
Bx'r, 146 S.W.2d 63, 284 Ky. 449. 
Season for rule 

No title vests in any one church 
nor is the trust for the benefit of 
any one church.—Shrader v. Erick¬ 
son’s Ex’r, supra—Kentucky v. 
Christian Missionary Soc. v. Moren, 
102 S.W.2d 335, 267 Ky. 358. 

Trust for ^Christian Ghurches” in 
partlcalaff area 

Ky.—^Kentucky Christian Missionary 
Soc. V. Moren, supra. 
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73. Ely.—Street v. Cave Hill Inv. 
Co., 230 S.W. 636, 191 Ky. 422. 

74. Ky.—Compton v. Moore, 181 S. 
W. 360, 167 Ky. 657. 

N.Y.—In re Dooper, 212 N.T.S. 616, 
126 Misc. 909. 

75. N.Y.—In re Dooper, supra. 

7a Mo.—Corpus 3Urls cited In 
Curry v. Crull, 116 S.W.2d 125, 127, 
342 Mo. 653. 

54 C.J. p 49 note 85. 

Who may question devise to religious 
or charitable organization see the 
C.J.S. title Wills § 110, also 68 
C.J. p 554 note l^p 566 note 46. 

77. N.T.—Church of Redemption v. 

Grace Church, 68 N.Y. 670. 

64 C.J. p 50 note 86. 

7a Miss.—State v. Sisters of Mercy, 
115 So. 323, 160 Miss. 559. 

Forfeiture on breach of condition or 
trust see infra § 59. 

79- Utah.—U. S. v. Chtirch of Jesus 
Christ of Latter-Day Saints, 16 P. 
473, 6 Utah 361, affirmed 10 S.Ct 
792, 136 U.S. 1. 34 L.Ed. 481. 

80.^ Utah.—U. S. V. Church of Jesus 
Christ of Latter-Day Saints, supra. 
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d. On Societies Wliidi May Acanire or Hold 
Property 

Under some statutes grants of roal property for pur¬ 
poses of religious worship can be made only to a reli¬ 
gious corporation organized under a specified statute. 

Under some statutes no grant, conveyance, de¬ 
vise, or lease of real estate for purposes of reli¬ 
gious worship for the use of any congregation or 
society shall vest any right, title or interest in any 
person or persons unless made to a corporation or¬ 
ganized under a designated statute.®^ Such a stat¬ 
ute has been held to apply only to conveyances, de¬ 
vises or leases made after enactment of the re¬ 
strictive act,82 but includes subsequent transfers 
of property dedicated to purposes of religious wor¬ 
ship either before or after such enactment.^^ The 
statute has been held not to require that the prop¬ 
erty be held by such a corporation after the prop¬ 
erty ceases to be used as a place of worship and 
is appropriated to other religious or charitable pur¬ 
poses the property in such a case may be held 
by a lawful religious corporation otherwise or- 
ganized.S5 Where the statute under which a re¬ 
ligious corporation is so organized provides that 
the elected trustees and their successors shall be 
the corporation under the adopted and .certified 
name, title to property conveyed to the corporation 
vests in the trustees.^® 

A constitutional prohibition against incorporation 
of a certain class of religious societies does not op¬ 
erate to prevent a religious corporation not with¬ 
in that class fiom holding property.^^ 

The statutes of mortmain restrained religious 
houses from purchasing or holding lands.*® 


§ 52. Mode of Acquisition 

a. In general 

b. Necessity of transfer 

a. In General 

Religious societies may acquire property In the mode 
and manner authorized by law. 

The right of a religious society to acquire and 
hold property must be exercised in the mode or 
manner authorized by the statutes.** When legal¬ 
ly competent to acquire and hold property, such 
societies may acquire property by agreements, ex¬ 
press or implied, between societies by which the 
property rights of each are vested in an associa¬ 
tion or in a superior church judicatory,*® or by 
agreements under which the property of individual 
members of a religious society is surrendered to 
the society,*! and such agreements have been held 
not to be against public policy where they include 
a provision reserving to the member the privilege 
of voluntary ^withdrawal at any time.** A statute 
authorizing a parish to convert its ministerial lands 
with the consent of the minister of the parish for 
the time being has been held not to operate to di¬ 
vest a town of its title to lands formerly used for 
church purposes and to vest title to such lands in 
the parish.** 

b. Necessity of Transfer 

A religious corporation does not acquire title to prop¬ 
erty merely by force of the statute which gives it a 
power to take or hold real estate. 

A religious corporation does not acquire title to 
property merely by force of the statutory provi¬ 
sion which gives it power to take and hold real es- 


81. Del.—^Mar\'el v. Sad tier, 18 A.2d 
231, 25 Del.Ch. 2S8—■Willin v. Roe, 
78 A. 773, 2 Boyce 197. 

Purposes of statute 

(1) Purpose of statute was to en- 
courasre and perhaps enforce the in¬ 
corporation of religious societies, in 
order that property held for or used 
by such societies should be held by 
the corporation and not by any ec¬ 
clesiastical ofheer or by lay trustees. 
—Wilmington Monthly Meeting of 
Orthodox Friends v. Ninth Street 
Co., 91 A, 542, 10 Del.Ch. 290, affirm¬ 
ed 92 A. 1085, 10 Del.Ch. 479. 

(2) The purpose of the statute 
was to effectuate the statute of mort¬ 
main and make conveyances of land 
for religious purposes to a person 
or ecclesiastical office impossible.— 
WUlin V. Roe, 78 A. 773, 2 Boyce. 
DeL, 197. 

82. Del.—Wilmlngtou Monthly 
Meeting of Orthodox Friends v. 
Ninth Street Co.. 91 A. 542, 545, 10 


Del.Ch. 290, affirmed 92 A. 1085, 
10 Del.Ch. 479. 

‘Tt IS . , . evident that the 
act . . . not only did not aim to 
talce from religious societies any 
beneficial interest which they had 
in the land at the time the act was 
passed, but it expressly preserved 
such rights.”—-Wilmington Monthly 
Meeting of Orthodox Friends v. 
Ninth Street Co., supra. 

83. Del.—^Wilmington Monthly Meet¬ 
ing of Orthodox Friends v. Ninth 
Street Co., supra. 

84. Del.—^Marvel v. Sadtler, 18 A.2d 
231. 25 Del.Ch. 288. 

85. Del.—^Marvel v, Sadtler, supra. 

86. Del.—Wlllin v. Roe, 78 A. 778, 
2 Boyce 197. 

87. U.S.—Stump V. Sturm, W.Va., 
264 P. 635, 166 C.C.A. 93, certiorari 
denied 39 S.Ct. 19. 248 U.S. 678, 63 
L.Dd. 430. 

54 C. J. p 60 note 94. 
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88. N.H.—^Thompson v. Bennet, 

Smith pp. 827, 329. 

89. Ala.—Street v. Pitts, 192 So. 
258, 238 Ala. 531. 

Bight to own, possess, and buy 
Ala.—Street v. Pitts, supra. 

90. U.S.—Barkley v. Hayes, D.C.Mo., 
208 P. 319, affirmed Duvall v. Kan¬ 
sas Synod Presb. Church, 222 P. 
669, 138 C.C.A. 217. 

91- U.S.—Order of St. Benedict of 
New Jersey v. Steinhauser, Minn., 
34 S.Ct. 932, 234 U.S. 640, 58 L,.Ed. 
1512, 52 L.R.A.,N.S., 469, Ann.Cas. 
1917A 463. 

54 C.J. p 50 note 3. 

92. U.S.—Order of St. Benedict of 
New Jersey v. Steinhauser, supra. 

93. Mass.—^Packard v. Duxbury 
First Cong. Parish, 152 N.E. 921, 
256 Mass. 550. 
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tate which has been given, granted or devised to 
it; there must still be a deed or will evidencing an 
intent of the former owner to ipass title to the cor- 
poration.94 Sq, in the absence of specific statutory 
provision therefor, the mere incorporation of a 
religious society formerly existing as an unincor¬ 
porated association has been held not to effect a 
transfer of the property owned b}’’ the associa¬ 
tion to the corporation.^5 Likewise, the incor¬ 
poration of a second corporation to take over 
church property held by the original corporation 
has been held not to work a succession to the prop¬ 
erty without transfer.^^ Under a statute granting 
power to a religious corporation to establish mis¬ 
sions and associate churches which in their turn 
may become incorporated with the consent of the 
parent dhurch, title to the property occupied by the 
incorporated mission does not pass to the mission 
by virtue of the consent of the parent corporation 
to the incorporation, in the absence of evidence of 
consent to the passing of title.^^ a. fortiori, in the 
absence of evidence of consent of the parent church 
not only to the passing of title, but to the incorpo¬ 
ration of the mission church, no title passes to the 
latter.^s However, as discussed infra § 58 d, title 
to personal property held in trust by the parent 
church for the mission church does pass to the lat¬ 
ter upon its incorporation, even though the incorpo¬ 
ration was without the consent of the parent church. 
The mere act of a local congregation of affiliating 
with a state or national religious association has 
been held not to vest in such state or national as¬ 
sociation a property right in or to the real estate 
of local congregation,^^ 

Mistake in deed. If it can be ascertained from 
the deed who is intended to be the grantee, a 
deed is not vitiated by mistake in setting out the 
name of the grantee society.^ 


§ 53. -By Adverse Possession 

The right of a religious society to acquire prop¬ 
erty by adverse possession is considered in Adverse 
Possession § 6. 

Examine Pocket Parts for later cases. 

§ 54. -By Devise or Bequest 

The right of a religious society to acquire prop¬ 
erty by devise or bequest is considered in the C.J.S. 
title Wills §§ 107-110, also CJ. p 51 note 15- 
p 52 note 45,^^ CJ. p 534 note 51-p 564 note 82- 
99. 

Examine Pocket Parts for later cases. 

§ 55. -By Public Aid 

a. In general 

b. Share in ministerial fund 

a. In Gleneial 

The state and Its local subdivisions are prohibited by 
some constitutions from making any gift of property to 
any church or for sectarian purposes. 

Under some state constitutions, the legislature, 
counties, cities, towns, and other public corpora¬ 
tions are prohibited from making any gift of money 
or land to any church, or for any sectarian pur- 
pose.2 These provisions have been held not to 
prohibit the granting of a permit by a county to a 
religious denomination to build a chapel on county 
land for use by the county poor in religious wor¬ 
ship, v;here the title to the chapel remains in the 
county.^ Payments by the government to religious 
sdhools to reimburse them for increased costs due 
to services rendered by such schools to soldiers and 
sailors in the World War are not gifts to religious 
societies within the meaning of the constitutional 
prohibition nor is excusing pupils from attend¬ 
ance on public schools to attend religious instruc- 


94. N.T.—Alexander DETesb. Church 
V. New York Presb. Church, 64 N. 
T. 274. 

95. La.—Ebenezer Baptist Church v. 
Banks, App., 140 So. 815. 

Mo.—^The Catholic Church v. Tob- 
beln, 82 Mo. 418. 

Contract of sale 

(1) The rights and Interests of 
members of an unincorporated re¬ 
ligious society in property under a 
contract of sale under which the so¬ 
ciety took possession of the property 
do not vest in the society after its 
incorporation merely by reason of 
its incorporation—^Ebenezer Baptist 
Church V. Banks, La.App., 140 So. 
815. 

(2) The pastor who with others 
76 C.J.S.—62 


took possession of the premises for 
the unincorporated society, and for 
years continued to perform his du¬ 
ties there, was held not a “trespass¬ 
er*' within the rule that trespasser 
without color of title cannot ques¬ 
tion the title of the society after 
incorporation,—b e n e z e r Baptist 
Church V. Banks, supra. 

96- Mass.—Syrian Antiochean St 
George Orthodox Church v. Ghize, 
154 N.E. 839, 258 Mass. 74. 

97. N.T.—^Alexander Presb. Church 
V. New York Presb. Church, 64 N. 
Y. 274. 

54 C.J. p 53 note 77. 

98. N.Y.—Church of Hedemptlon v. 
Grace Church, 68 N.Y. 670. 

99. Minn.—^Application of Trinity 
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Church of Infinite Science of Min¬ 
neapolis, 20 N.'W2d 634, 221 Minn. 
15—^Rock Dell Norwegian Evan¬ 
gelical Lutheran Congregation v. 
Mommsen, 219 N.W. 88, 174 Mmn. 
211 . 

Effect of consolidation see infra § 97. 

1. Ill.—Church of Christ v. Chris¬ 
tian Church, 61 N.B. 1119, 193 Ill. 
144. 

N.C.—Simmons v. Allison, 24 S.B. 
716, 118 N.C. 763. 

2. Ill.—Reichwald v. Chicago Cath¬ 
olic Bishop, 101 N.E. 266, 268 Ill. 
44, Ann.Cas.l914B 301.. 

3. Ill.—^Reichwald v. Chicago Cath¬ 
olic Bishop, supra. 

4- Wis.—State v. Johnson, 176 N.W. 
224, 170 Wis. 251. 
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tion outside of school a use of public property, cred- 
!t, or money in aid of religious denominations with¬ 
in the meaning of a constitutional prohibition of 
such use;^ nor is the reading of the Bible without | 
comment in the public schools an expenditure of 
public money for “sectarian purpose” within the 
meaning of the constitutional prohibition.® 

The support of religious teachers by taxation is 
permitted under some constitutional provisions.^ 

b. Share in Ministerial Fimd 

Under some state constitutional and statutory pro¬ 
visions there is secured to every denomination of reli¬ 
gious societies in each township equal participation, in 
proportion to their number, in the profits from lands 
granted by congress to the states for the support of re¬ 
ligion. 

Constitutional or statutory provisions in some 
states secure to ever>’ denomination of religous 
societies, in each township, an equal participation, 
according to their number of adherents, of the prof¬ 
its arising from the land granted by congress for 
the support of religion.® This fund is for the sup¬ 
port of religion in the township in which the land 
furnishing the fund is located,® and cannot be ap¬ 
propriated for any other purpose^® or for the sup¬ 
port of religion in any other place.^i A society 
must be organized for religious, not secular, pur¬ 
poses in order to be entitled to share in the dis¬ 
tribution,but the faith and doctrine of the society 
are immaterial,provided it belongs to some sect 
or denomination.^^ The number of its members de¬ 
termines its proportionate share in the fund,^® 

Under some of the provisions, the society must I 
qualify by proof to the selectmen or town trustees 
that it is a religious society of some denomination, 
that it is organized, has a name, a duly appointed j 
agent, and has furnished a list of members.^® In 
order to be entitled to a place on the list, a mem¬ 


ber of the society must be brought within the terms 
of the provision.^^ The selectmen or town trus¬ 
tees determine whether or not the society claiming 
a share of the fund has qualified,i® and, if so, the 
number of its members entitled to be counted,^® 
the list furnished by the claimant not being con¬ 
clusive on this issue,®® but they cannot sit in judg¬ 
ment on the faith of its members®! except to de¬ 
termine that they are members of a society belong¬ 
ing to some sect or denomination.®® Their function 
is a judicial one, and they cannot be held liable for 
error in admitting or excluding evidence on which 
to form their judgment, provided they act in good 
faith and with reasonable diligence.®® A claim, er¬ 
roneously rejected, cannot be charged on the fund 
of a subsequent year.®^ Where it appears that the 
trustees had requested proof of a society to sub¬ 
stantiate its claim, but no sufl[icient proof has been 
brought forward, mandamus will not lie to compel 
action by the trustees on the claim.®® 

The right of religious societies in a town to share 
in funds previously established for their benefit is 
not abridged or in any way affected by the repeal 
of a law authorizing towns to vote and grant mon¬ 
ey for the settlement, maintenance, and support of 
the ministry.®® 

§ 56. Right, Title, or Interest Acquired 

a. In general 

b. Construction and operation of deeds, 

donations, and grants generally 

a. In Gl^eral 

Church property Is private property, and the state 
Is under a duty to protect religious societies In their 
property rights. 

Church property is private property,®*^ and the 
state has the power and duty to protect religious 
societies in their property rights.®® Various fac- 


5. N.Y.—People v. Graves, 215 N'.T. 

S. 632, 127 Misc. 135. 
e. Colo.—^People v. Stanley, 255 P. 
610, 81 Colo. 276. 

7. K-.H.—Hale v. Everett, 53 N.H. 9, 
16 Axn.H. 82. 

12 C.J. p 945 note 7. 

8. Ohio.—State v. Delhi Tp. Section 
29, 11 Ohio 24. 

Sale of ministerial lands in New 
England see infra S 63. 

9. Ohio.—State v. Delhi Tp. Section 
29, supra. 

la Ohio.—State v. Delhi Tp. Section 
29, supra. 

11. Ohio.r— ^tate ▼. Delhi Tp. Section 
29, supra. 

IS. Ohio,—State V. Ohio Co.*s Pur¬ 
chase, 7 Ohio St. 58. 


13. Ohio.—State v. Trustees of Sec¬ 
tion 29, Wright p. 560. 

14. Ohio.—State v. Ohio Co.’s Pur¬ 
chase, 7 Ohio St 58. 

16. Ohio.—State v. Delhi Tp. Section 
29. 11 Ohio 24. 

16. Ohio.—State v. Delhi Tp. Section 
29, supra. 

64 C.J. p 62 note 57. 

17. Ohio.—State v. Delhi Tp. Section 
29, supra. 

54 C.J. p 62 notes 59-62. 

18. Ohio.—State v. Delhi Tp. Section 
29, supra. 

54 C.J. p 52 note 64. 

19. Ohio.—State v. Delhi Tp. Section 
29, supra. 

20. Vt.—^Fletcher First Universallst 
Soc. V. Leach, 35 Vt 108. 
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21. Ohio.—State v. Trustees Section 
29, Wright p. 660. 

22. Ohio.—State v. Ohio Co.’s Pur¬ 
chase, 7 Ohio St 58. 

23. Vt.—^Fletcher First Universallst 
Soc. V. Leach, 35 Vt 108. 

24. Ohio.—State v. Warren Coun¬ 
ty, 2 Ohio 108. 

25. Ohio.—State v, Delhi Tp. Section 
29, 11 Ohio 24. 

26. N’.H.—Candia v, French, 8 N.H. 
133. 

27. Me.—Thompson v. Bowes, 97 A. 
1, 116 Me. 6, 1 A.L.H. 1365. 

Okl.—Corpus Juris cited In, Keck v. 
Woodring, 208 P.2d 1133, 1135, 201 
OkL 665. 

28. Ala.—Guin v. Johnson, 161 So. 
I 810, 811, 239 Ala. 427. 
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tors enter into the determination of the rights and 
title to church property, such as constitutional and 
statutory provisions, the nature of the church and 
its organization, and the instrument by which the 
property is acquired.29 It has been held that any 
rights which the laity may have in church property 
can arise only out of membership in the congre- 

gation.30 

b. Construction and Operation of Deeds, Dona¬ 
tions, and Grants Generally 

An Intention to pass title is essential to a voluntary 
transfer of property to a religious society. 

An intention of the parties to a transaction, dis¬ 
closed by their acts, that title shall pass is an es¬ 
sential to a voluntary transfer of property to a 
religious society.3i In whom the title vests on 
transfer by deed, donation, or grant is governed by 
rules of the common law in the absence of con¬ 
stitutional or statutory provisions.*^ If the grant 


§ 56 

is to the church and the church is unincorporated, 
title has been held to vest in the minister as rep¬ 
resenting the church,** and the minister is seized 
only in the right of the church.34 Likewise, un¬ 
der some statutes, title has been held to vest by 
transfer in the minister or bishop of a church as 
corporation sole,*5 although in the absence of a 
settled minister or bishop title may be held in abey¬ 
ance until there is such a minister.*® Under other 
statutes, on conveyance of property to an unin¬ 
corporated society, title vests in the members there- 
of.*7 This interest of the members has been held 
to be a common or joint interest,** not a severable 
one.*® 

In the case of incorporated religious societies the 
corporation may take title in its own name, as 
considered supra § 50 b, as may unincorporated so¬ 
cieties in jurisdictions where they have a quasi- 
corporate status, as considered supra § 50 a. 


Rpeaioa for role 

*^hese temporal facilities are in 
aid of, if not essential to, the fall 
enjoyment of religious freedom—^to 
congregate and worship, teach, 
preach, and generally promote the 
spiritual ends for which churches 
exist-"—Cuin v. Johnson, supra. 

29. Pa.—First Kegular Baptist 

Church of Indiana, Pa., v. Allison, 
154 A. 913, 304 Fa. 1. 

Control, use, and disposition of prop¬ 
erty see infra 5 § 60-72. 

Antagoaism of snajoxlty 
Deed of trust to church property 
or charter for church owmng proper¬ 
ty determines rights of members of 
church, regardless of antagonism of 
majority.—First Regular Baptist 

Church of Indiana, Pa., v. Allison, 
supra. 

30. Pa.—Post V. Dougherty, 191 A. 
161, 326 Pa. 97—^In re Trustees of 
St. Gasimir's Polish Roman Catho¬ 
lic Church of Shenandoah, 117 A. 
219, 273 Pa. 494. 

Alienation and encumbrance of prop¬ 
erty by members see infra §§ 62- 
67. 

"There Is no propetry right In 
membership, and there could be no 
property rights in lay members ex¬ 
cept through their membership."— 
Canovaro v. Brothers of Order of 
Hermits of St. Augustine, 191 A. 140, 
145, 326 Pa. 76. 

31. Masa—^Fourth Parish t. Root, 
18 Pick. 318. 

54 C.J. p 53 note 82. 

Payments not gifts 
Payments to leader of voluntary 
religious association who promised 
to hold money or property in a heav¬ 
enly treasure, representing that 


banks were unsafe, and undertaking 
to return on demand, and promising 
to support and maintain the giver in 
a heaven for life, were not gifts.— 
Brown v. Father Divine, 298 N.Y.S. 
642, 163 Misc. 796, affirmed 4 N.T. 
S.2d 989, 254 App.Div. 671. 

SesoriptioiL of property 

Where ancestor conveyed tract, re¬ 
serving one acre which he later con¬ 
veyed to commissioners for purposes 
of worship without providing for re¬ 
verter should land cease to be used 
for such purposes, and exact location 
of reserved acre did not appesu* from 
subsequent deeds, heirs could not re¬ 
cover reserved acre by showing in¬ 
sufficiency of description in deed con¬ 
veying reserved acre, where, if in¬ 
sufficient, subsequent deed to entire 
tract passed title to reserved acre.— 
Boyd V. Ducktown Chemical Se Iron 
Co., 89 S.W.2d 360, 19 Tenn.App. 392. 

Fact that holder of legal title was 
follower of religious leader, did not 
affect title of such holder with re¬ 
spect to necessity for provision for 
relief to protect those whose con¬ 
tributions had rendered acquisition 
of such property possible.—^Brown v. 
Father Divine, 298 N.T.S. 642, 163 
Misc. 796, affirmed 4 iq‘.Y.S.2d 989, 254 
APP.D1V. 671. 

32. U.S.—^Terrett v. Taylor, D.C., 9 

Cranch 43, 3 Li.Ed. 650. 

54 C.J. p 53 note 85, p 54 notes 86-88. 

mssiosary lioard of ohurch was 
held entitled to land granted it, as 
against claim of local church there¬ 
to, no express trust being shown, 
and deed to hoard having been con¬ 
curred in over twenty years. Rule of 
such board that mission churches as¬ 
sume self-support as quickly as pos¬ 
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sible was held not to give local mis¬ 
sion church right to property of 
board.—^Missionary Board of Breth¬ 
ren Church V. Trustees of Brethren 
Church of Lost Creek, 57 S.W.2d 25, 
247 Ky. 398. 

Deeds, donatioiis, and grants to towns 
and parishes 

In Massachusetts and other NTew 
England states a grant to a town 
for use of the ministry vested the 
legral title in the town.—Wilton Bap¬ 
tist Son V. Wilton, 2 N.H. 608—54 C. 
J. p 53 note 85. 

83. S.C.—Corpus Jhxis dted In 
Jeffery v. Ehrhardt, 43 S.E2d 483, 
484, 210 S.C. 619, 172 A.L.R. 1046. 
54 C.J. p 54 note 86. 

34b N'.H.—^New Market v. Smart, 45 
N-H: 87. 

35- Me.—Flye v. Newcastle First 
Cong. Parish, 95 A. 783, 114 Me. 
158. 

64 C.J. p 64 note 62 [a] (1). 

36- Vt—^Lemington v. Stevens, 48 
Vt 38. 

37. S.C-—Jeffery v. Ehrhardt, 43 S. 
B.2d 483, 210 S.C. 619, 172 A.L.R. 
1046. 

Xmmovahle property 
Members of unincorporated relii. 
gious society have an interest in the 
immovable property acquired in the 
name of association for a common 
purpose of which they cannot be di¬ 
vested without legal process.—Mon¬ 
roe v- Krause & Managan Lumber- 
Co., LaA.pp., 24 So.2d 501, 

38. La—Bbenezer Baptist Church v,. 
Banks, App., 140 So. 815. 

39. Neb.—^Deloisted v. BEilson, 235 N, 
W. 340, 120 Neb. 788, 
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Ministerial land has been said to be land of 
which for the time being a minister is seized in the 
right of his parish.*® 

§ 57. Conditions 

A donation, gift, or grant to a religious society may 
be conditional. 

A donation, gift, or grant to a religious society 
may be conditionaHl if the condition is not incon¬ 
sistent with the gift or grant and its avowed ob- 
ject‘^2 and is not otherwise contrary to law or 
good morals."^3 The condition may be a condi¬ 
tion precedent,in which case title does not vest 
in the donee or grantee until performance of the 
condition,^® qj- it may be a condition subsequent,^® 
in which case title vests at once in the society 
subject to be divested if the condition is not per¬ 
formed.^** Where it is doubtful whether the words 
of the deed were intended as a condition precedent 
or subsequent, the courts prefer to construe the 
conditions as subsequent, so as to give a present 
estate liable to be divested rather than to defer 
the vesting.*^® If the act or condition required does 
not necessarily precede the vesting of the estate, but 
may accompany or follow it, and if the act may 
as well be done after as before the vesting of the 
estate,^® or if, from the nature of the act to be 
performed and the time required for its perform¬ 
ance, it is evidently the intention of the parties that 


the estate shall vest and the grantee perform the 
act after taking possession,®® the condition is sub¬ 
sequent. 

A deed conveying property for the purpose of 
worship which contains no provision for reverter 
should the property cease to be used for such pur¬ 
pose has been held to convey all the title of the 
grantor.®! Where land is conveyed by deed con¬ 
taining a condition subsequent requiring its use for 
church purposes for a limited period of time, a 
performance of the condition changes the gran¬ 
tee’s title from a defeasible to an indefeasible title 
in fee simple,®2 giving the grantee power to re¬ 
convey free of obligation to continue its use for 
church purposes.®^ 

§ 58. Trusts 

a. In general 

b. Creation 

c. Construction and operation 

d. Effect of subsequent incorporation 

c. Appointment and removal of trus¬ 
tees 

a. In General 

A church or religious society holds fts property as a 
religious trust. 

A church or religious society has been held to 
hold its pro-perty as a religious trust,®^ even in the 


40. Mass —^Austin r. Thomas. 14 
Mass. 333, 337. 

41. La.—^Board of Trustees of Co¬ 
lumbia Koad Methodist Episcopal 
Church of Eogalusa v. Richardson, 
44 So.2d 321, 216 La. 633. 

Md.—Sands v. Church of Ascension 
and Prince of Peace, 30 A.2d 771, 
181 Md. 336. 

42. ni.—Tomlin V. Blunt, 31 Ill.App. 
234. 

54 C.J. p 55 note 25. 

43. La.—^Board of Trustees of Co¬ 
lumbia Hoad Methodist Episcopal 
Church of Bo^alusa v. Richardson. 
44 So.2d 321. 21C La. 633. 

44. Vt.—Victory V. Wells, 39 Vt. 488. 

45. Vt.—^Victory v. Wells, supra. 

54 C.J. p 55 note 27. 

46. Mo.—^Trustees of McGee Preby- 
tery of Missouri Synod of Presby¬ 
terian Church of United States v. 
Unknown Heirs, etc., of Smith. 232 
S.W. 460. 

54 C.J. P 55 note 29. 

4^^. Mo.—^Trustees of McGee Prehy- 
tery of Missouri Synod of Presby¬ 
terian Church of United States v. 
Unknown Heirs, etc., of Smith, su¬ 
pra. 

54 O.J. p 55 note 29, 

Forfeiture for breach see infra S 59. 


Hatuxe of estate 

A base, qualified, or determinable 
fee is created by a deed providing 
for revesting of title in the grantor 
on abandonment of the property for 
church purposes.—^Davis v. Skipper, 
S3 S.W.2d 318, 125 Tex. 364. 
Besolntory ooaditioxL 
^yhere price for sale and donation 
of tract to church was for exclusive 
purpose of erecting house of worship, 
with understanding that, when and 
if property should ever be used for 
any other than church purpose, title 
was to revert to owner of larger tract 
of which grant was part, deed to 
church was not such as to limit con¬ 
veyance to that of mere servitude 
and property granted became proper¬ 
ty of cdiurch subject to resolutory 
condition.—Sun Oil Co. v. Stout, La, 
App., 46 So.2d 151. 

4& Ill.—^Rooks Creek Evangelical 
Lutheran Church v. Pontiac First 
Lutheran Church, 124 793. 290 

HI. 133, 7 A.L.R. 1422. 

49. Hi.—^Rooks Creek Evangelical 
Lutheran Church v. Pontiac First 
Lutheran Church, supra. 

60. HI.—^Rooks Creek Evangelical 
Lutheran Church v. Pontiac First 
Lutheran Church, supra. 

51. Tenn.—^Boyd v. Bucktown Chem¬ 
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ical & Iron Co., 89 S.W.2d 360, 19 
Tenn.App. 392. 

52. Ky.—^Hines v. Perkins, 19 S.W. 
2d 991, 230 Ky. 339. 

53. Ky.—Hines v. Perkins, supra. 
64. U.S.—^Master v. Second Parish 

of Portland, D.C.Me., 36 F.Supp. 
918, affirmed, CCA., 124 F.2d 622. 
Mass.—St. Michael’s Ukrainian Greek 
Catholic Church of Woonsocket, R. 
I., v. St. Michael’s Ukrainian Orth¬ 
odox Church of Woonsocket, B. L, 
192 N.E. 628, 288 Mass. 258. 

Pa.—^Post V. Dougherty, 191 A. 151, 
326 Pa. 97—Canovaro v. Brothers 
of Order of Hermits of St. Augus¬ 
tine, 191 A. 140, 326 Pa. 76. 
“Church property constitutes a 
trust.”—^Daugirda v. Earalus, 169 A. 
216, 218, 104 Pa.Super. 404. 

Spiiitnal body 

The assets of a religious corpora¬ 
tion do not belong to any one individ¬ 
ual or group but to the spiritual body 
under whose influence and guidance 
the individuals act, teach and incul¬ 
cate the word of God as trustees.— 
Beth Jacob of Boro Park v. Morgen 
Appliances, 94 N.Y.S.2d 398, 196 Misc. 
677. 

BasemeiLt was held part of church 
property, dedicated to maintenance 
of religious worship.—Daugirda t. 
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absence of a declaration of trust or use in the in¬ 
strument giving property to the church.55 Under 
some statutes, when land is conveyed for the use 
of a religious society, even though the conveyance 
is in trust, the transfer operates to vest absolute le¬ 
gal title in the society,®® subject to the limitation 
•discussed infra § 68 that the property may not be 
diverted from the uses for which it has been law¬ 
fully dedicated. Wliere a local religious society 
or congregation, whether it is an association or a 
corporation, is a subordinate member of a denom¬ 
inational or general church organization or sys¬ 
tem with superior ecclesiastical tribunals and with 
ultimate power in some supreme judicatory, its 
property has been held not to be owned by the lo¬ 
cal organization or the individuals thereof, but 


to be held in trust for the general church body or 
denomination®" for whose use it was dedicated,®^ 
although there is no express dedication or declara¬ 
tion of trust®® Under some statutes property so 
held is subject to the rules and regulations of the 
parent organization or denomination to which the 
local organization belongs.®® It has also been 
held, however, that where a local church member 
of a denominational conference conveys its property 
to the superior denominational corporation, the title 
held by the latter is subject to the beneficial use in 
the members of the local congregation as long as 
they follow the tenets of the faith and rules of 
the denomination. ®i 

Property of nonreligious corporation. A corpora¬ 
tion issuing certificates of membership of a specified 


Kamlus. 169 A. 216, 104 Pa.Super- 
404. 

65. N.C.—^Williams v. Williams, 3 
S.E.2d 334, 215 N.C. 739. 

56. Pa.—Chester Houslngr Authori¬ 
ty V. Ritter, 25 A.2d 72, 344 Pa. 653 
—Malanchuk v. St. Mary’s Greek 
Catholic Church of McKees Rocks, 
9 A.2d 350, 336 Pa. 385—Canovaro 
V. Brothers of Order of Hermits of 
St Auffustine, 191 A. 140, 326 Pa. 
76. 

57. N.D.—Presbytery of Bismarck 
V. Allen, 22 N.W.2d 625, 74 N.D. 
400. 

“An interest or beneficial use in 
the property [of a local society of tiie 
African Methodist Episcopal Church] 
lias been placed with the general 
church by a compact Indissoluble 
except according to the terms of the 
church rules and law, or with the 
consent of the governing body.”— 
■Clay V. Crawford, 183 S.W.2d 797, 
800, 298 Ky. 654. 

Denominational chnxoh 

(1) Under statutes relating to 
liolding of property by religious so¬ 
cieties and prohibiting persons con¬ 
nected therewith from diverting 
property to nonreligious purposes, 
property acquired by a local congre¬ 
gation was impressed with a trust for 
benefit of the denomination to which 
congregation belonged.—^Kelly v. Mc- 
Intlre, 197 A 736, 123 N.J.Bq. 351. 

(2) Where local church, in aifllia^ 
tion with and as a constituent part 
•of a general denominational church, 
sought security for its temporal af¬ 
fairs by forming a body corporate, 
property acquired by church in gen¬ 
eral grant was held by corporate 
body, not for opportunistic purposes 
■and desires of local church or congre¬ 
gation, but in the sense of a trust 
rfor maintenance and furtherance of 
faith and creed of general denomina^ 
*tional church.—^Trustees of Pencader 
XPresbyterian Church in Pencader 


Plundred v. Gibson, 22 A2d 782, 26 
Del.Ch. 375. 

Idethcdiat Church 

Where original congrregation voted 
to organize a Methodist Church, 
members of congregation were taken 
mto the Methodist Church by a 
Methodist minister so that they could 
qualify to take title to church prop¬ 
erty as trustees of the new church 
and thereafter the church functioned 
xn accordance with Methodist dis¬ 
cipline, church was part of the Meth¬ 
odist ecclesiastical system which 
held its property in trust for the 
members.—^Hardin v. Starnes, 221 S. 
W.2d 824, 32 TenmApp. 66. 
Fres'byterlan Church of TTnited States 
Local religious society incorporat¬ 
ed for purpose of promoting religious 
worship, according to discipline of 
Presbyterian Church of United 
States, although a corporation sep¬ 
arate from parent body, holds all its 
property, title to which is not others 
wise expressly limited to other uses, 
for use and benefit of church.—^Pres¬ 
bytery of Huron v. Gordon, 300 N.W. 
33, 68 S.D. 228. 

Bomaa Catholic Church 

Church organization claiming pro¬ 
tection, benefits, and assistance of 
Roman Catholic faith and laws di¬ 
rectly or through Roman Catholic 
order, cannot set up trust in proper¬ 
ty, acquired through church contribu¬ 
tions, donations, and gifts, in oppo¬ 
sition to church laws, unless specif¬ 
ically reserved in writing.—Canovaro 
V. Brothers of Order of Hermits of 
St Augustine, 191 A 140, 326 Pa. 76. 

58. N.Y.—Saint Nicholas Cathedral 
of Russian Orthodox Church in 
North America v. Kedroff, 96 N.E. 
2d 56, 302 N.Y. 1, motion to amend 
remittitur granted 98 N.K2d 485, 
302 N.Y. 689. 

59. Del.—^Trustees of Pencader Pres¬ 
byterian Church in Pencader Hun¬ 
dred V. Gibson, 22 A2d 782, 26 Del. 
Ch. 375. 


Implied trust 

Where church is conveyed to local 
denominational religious corporation, 
which IS merely created to administer 
temporal affeurs of such particular 
subsidiary religious organization, and 
no express trust provisions are in¬ 
serted in deed, trust for promulgration 
of tenets and doctrines of denomina¬ 
tion is ordinarily implied.—Gibson v. 
Trustees of Pencader Presbyterian 
Church in Pencader Hundred, 10 A 
2d 332, 24 Del.Ch. 270. 

60. Pa.—^Petition of Presbytery of 
Philadelphia of Presbyterian 
Church in U. S., 32 A.2d 196, 347 
Pa. 263—^Post V. Dougherty, 191 A. 
151, 326 Pa 97—In re Dissolution 
of Susquehanna Ave. Presbyterian 
Church of Philadelphia 51 PaDist. 
& Co. 597. 

Tenn.—^Hardin v. Starnes, 221 8.W. 
2d 824, 32 Tenn.App. 66. 

Covenant in deed granting local or¬ 
ganization full libearty of worship at 
church then on land, or at another 
church built thereon, according to 
rules and doctrines of general de¬ 
nominational church, as long as gen¬ 
eral denominational church should 
adhere to rules and doctrines of 
church, authorized maintenance of 
place of worship in accordance with 
I faith of general denominational 
church to exclusion of all other de- 
ligious opinions and creeds, and did 
not vest local church with authority 
to determine regularity of doctrine 
to be taught and practiced at the lo¬ 
cal church.—Trustees of Pencader 
Presbyterian Church in Pencader 
Hundred v. Gibson, 22 A2d 782, 26 
Del.Ch. 376. 

61. N^Y.—Harlem Church of Seventh 
Day Adventists v. Greater New 
York Corporation of Seventh Day 
Adventists, 198 N.E. 615, 269 N.Y. 
18. 

Effect of change of doctrine and dis¬ 
cipline see infra S 70. 
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unit value, which was organized for a limited pe¬ 
riod for the promotion of religion as well as for 
other nonreligious purposes and functions, has been 
held not to constitute a religious corporation the 
property of w'hich is held in trust.®^ 

b. Oreation 

A trust in favor of a religious society Is created ei¬ 
ther by acts of the parties or by operation of law. 

As in the case of trusts generally, trusts in favor 
of a religious society are created either by acts of 
the parties or by operation of law-®^ If created by 
act of the parties, the grantor must go further than 
merely state the purpose of the alleged trust; he 
must establish it by appropriate words,a con¬ 
veyance for the general use of a religious society^S 
or to the trustees of a church congregation®® not 
being, per se, a conveyance on a special trust, nor 
can a trust for a church be established by parol 
evidence as to the use to which the propert}" was 
put.®^ If land is the subject matter of a trust 
1^’ act of the parties, a writing creating it is neces¬ 
sary,® 8 but a writing is not necessary where the 
trust is created by operation of law;®^ the provi¬ 
sions of the statute of frauds requiring declarations 
of trust to be in writing have been held not to apply 
to trusts of church property arising by operation 
of law,7® or to property held in trust by an in¬ 
corporated for an unincorporated religious society 
where the statute regulating such trusts does not 
require written evidence of the fact that they are 
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so held,^^ since a trust is created by force of the 
statute in such cases.*^^ Either by statute or writ¬ 
ing, a trust must be created and a trustee duly au¬ 
thorized to hold the legal title in order to give ef¬ 
fect to a gift or grant of land to an unincorporated 
religious society, the nature and extent of the trust 
depending on the terms of the statute or instru¬ 
ment creating it.73 Where property conveyed to 
a church corporation is paid for by an unincorpo¬ 
rated church society under an oral agp’eement that 
the property would be conveyed to the latter on its 
incorporation, a trust by operation of law arises in 
favor of such church society after its incorpora¬ 
tion.^^ 

c. Construction and Operation 

(1) In general 

(2) Conveyance to trustees of religious 

society 

(3) Conveyances and donations to min¬ 

ister or bishop 

(4) Upholding, changing, or altering 

trust 

(1) In General 

The intention of the donors Is the criterion by which 
to determine the purpose to which the property of a 
church has been dedicated. 

The intention of the donors is the criterion by 
which to determine the purposes to wdiich the prop¬ 
erty of a church has been dedicated,^® and in ascer- 


62. Kich.—^Terpeningr v. Gull Lalte 
Assembly of Michigan Conference 
of Methodist Protestant Church. 
299 N.W. 165, 298 Mich, 510. 

Memhezshlp gtoolcholders are en¬ 
titled to have the corporation liqui¬ 
dated as provided by law and to par¬ 
ticipate In the final distribution of 
its assets,—Terpenin^ v. Gull Lake 
Assembly of Michigran Conference of 
Methodist Protestant Church, supra. 

63. Del.—Gibson v. Trustees of Pen- 
cader Presbyterian Church in Pen- 
cader Hundred, 10 A.2d 332, 24 Del. 
Ch. 270. 

HI.—^Marie M. B. Church v. Trinity 
M. B. Church. 69 N.B. 73, 205 Ill. 
601. 

Mass.—^Eustace v. Dickey, 132 N.B. 
852, 240 Mass. 55. 

N,J.—Kelly V. Mclntlre, 197 A. 736, 
123 3Sr.J.Ea. 361. 

64 CJr. p 55 note 40-p 56 note 65. 

6i. Or.—Stansbery v. First M, B. 

Church. 154 P. 887, 79 Or. 155. 

54 CJ. p 55 note 40. 

65. Wis.—^Munson v. Brlnge, 181 NT. 
W. 904, 146 Wis. 393, Ann.Cas.l912C 
825. 

54 C. J. P 56 note 41. 


Joiat purchase 

Where no valid agreement was 
made between two churches, no re¬ 
sulting trust arose in favor of one 
of the churches out of their joint 
purchase of real property.—^Bssex v. 
Hopkins, 98 N.BL 307, 50 Ind^pp. 316 
—54 C.J. p 56 note 41 [a]. 

66. Del.—Wilmington First Presb. 
Church V. Bailey, 97 A. 583, 11 Del. 
Ch. 116. 

Ill.—Glader v. Schwinge, 168 N.E. 658, 
336 lU. 551. 

67. Pa.—Reid v. Barry, 112 Bo. 846, 
93 Fla. 849. 

68. N.H.—^Hennessey v. Walsh, 55 
H. 515. 

Oral agreement to convey 
An oral agreement by the trustee 
of a church, to whom a mission prop¬ 
erty had been conveyed, to convey 
it to another church, to be held until 
the mission should be incorporated 
and then to be conveyed to the mis¬ 
sion, was inefirectual to create a trust 
in behalf of the mission when incor¬ 
porated, in view of the statute of 
frauds.—^Marie M. E. Church v. Trin¬ 
ity M. B. Church, 68 N.B. 73, 205 HI. 
601. 


. 69. Ill.—^Mane M. E. Church v. Trin- 
I ity M. E. Church, supra. 

Kan.—^Pmk v. Umscheid, 19 P. 623^ 
i 40 Kan. 271, 2 L-RJL 146. 

7a HI.—^Marie M. B. Church v. Trin^ 
ity M. E. Church, 69 N.Ew 73, 205 
III. 601. 

Besxating trust 

Statute of frauds has no applica¬ 
tion to a resulting trust, which may 
be proved by paroL—^Marie M. E. 
Church V. Trinity M. E. Church, su¬ 
pra. 

71. N.T.—Church of Redemption v. 
Grace Church, 6 Hun 166, modi¬ 
fied on other grounds 68 N.T. 570 
—^Voorhees v. Amsterdam Presb. 
Church, 8 Barb. 135. 

73. N.T.—Church of Redemption v. 
Grace Church, 6 Hun 166, modifted 
on other grounds 68 N.T. 570. 

73. Mo.—^Tucker v. Diocese of West 
Missouri, 264 S.W. 897. 

74. HL—^Marle M. E. Church v. Trin¬ 
ity M. B. Church, 69 N.B. 73, 205 
HI. 601. 

Effect of incorporation of religious 
society as to property held in trust 
see infia subdivision d of this sec¬ 
tion. 

76. S.C.—^TurbevUle v. Morris, 26 S, 
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taining the intention the language of the convey¬ 
ance, if clear and unequivocal, is conclusive but 
if the language is indefinite resort may be had to 
extrinsic matters in ascertaining the intention, 
such as the faith of the donor,*^8 or that professed 
and taught by the donees,*^ or the circumstances 
under which the gift w-as made.80 Where a church 
has adopted a form of trust clause showing the 
policy of the church to be that property conveyed 
to it in trust should be used as a place of wor¬ 
ship for the use of the ministry and membership 
of the church, subject to the discipline, usage, and 
ministerial appointments of the church, a trust 
clause in a deed to the church, executed while the 
adopted trust clause was in force, and not repug¬ 
nant thereto, will be construed in accordance with 
such policy.sx 


§ 58 

(2) Conveyance to Trustees of Religious So¬ 
ciety 

Conveyance of property to trustees for the use of 
a religious society or congregation usually vest title in 
such trustees for the benefit of such society or congre¬ 
gation. 

Grantees of property for the use of an unincor¬ 
porated religious society, in the absence of statu¬ 
tory regulation, are trustees only in the sense and 
to the extent that the trust deed makes them such; 
they have an estate in the premises of such a dura¬ 
tion as is necessary to effect the purposes of the 
trust.®2 Ordinarily a deed to the trustees of a re¬ 
ligious society or to the trustees of the society and 
their successors, for the use of the society, vests 
the legal title in the trustees,®^ for the benefit of 
the church or society,or for the benefit of the 
church members or congregation,^^ for the purposes 
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B.2d 821, 203 S.a 287—WUson v. 
Presbyterian Church of John’s Is¬ 
land, 19 S.C.Eq. 192. 

64 C.J. p 67 note 67. 

Deed prepared by trustees 
In construing effect of deed con¬ 
veying land to trustees of local 
church for specified purposes, asser¬ 
tion by trustees of general church 
that grantor had nothing to say aJ>out 
contents of deed and that, according¬ 
ly, It should be construed In accord¬ 
ance with construction given by ec¬ 
clesiastical court was without merit 
since grantor could have refused to 
execute deed if contents did not meet 
with his full approvaL—^Marr v. Gal¬ 
braith, 184 S.W.2d 190, 288 MoJLpp. 
497. 

76. N.T.—Attorney General v. Re¬ 
formed Protestant Dutch Church, 
86 N.T. 462. 

64 C.J. p 57 note 68. 

TTse of spedfled ohnrCh 
Deed conveying lot to named per¬ 
sons for use and benefit of specified' 
church in certain city conveyed prop¬ 
erty to trustees of such local church, 
not to its parent church, so as to re- 1 
quire dismissal of suit of parent 
church to cancel such person’s deeds ! 
conveying property to others and ad- ! 
judge plaintiff to be owner and entl- I 
tied to possession thereof.—Churches 
of Christ in Christian Union v. 
Arthur, 204 S.W.2d 959, 305 Ky. 517. 

77. Iow€U^Iowa City First Constitu¬ 
tional Presbyterian Church v. Iowa 
City Congregational Society, 28 
Iowa 667. 

54 CJ. p 67 notes 70-72. 

78. K.T.—^Rohertson v. Bullions, 11 
N.T. 243—Blnlskem v. Lutheran 
Churches, 1 Sandf.Ch. 439. 

79. N.Y.—MiUer v. Gable, 2 Den. 
492. 

86. Iowa.—^lowa City First Consti¬ 


tutional Presb. Church v. Iowa 
City Cong. Soc., 23 Iowa 667. 

54 C.J. p 57 note 72. 

81. S.C.—^Turbeville v. Morris, 26 S. 
E.2d S21, 203 S.C. 287. 

Reason fox role 

Where a donation is made to a re¬ 
ligious institution, by which there is 
created no trust inconsistent with 
the trust in general use, the donor 
will be presumed to have intended 
the property donated to be applied 
to the usual use and to the usual 
trust.—^Turbeville v. Morris, supra— 
Wilson V. Presbyterian Church of 
John’s Island, 19 S.C.Eq. 192. 

82. Conn.—^Burrows v. Holt, 20 
Conn. 459. 

64 C.J. p 56 note 55. 

83. U.S.—Bang V, Richardson, D.C.N. 
C, 46 F.Supp. 510, amrmed in part 
and reversed in part on other 
grounds, C.C.A., 136 P.2d 849, cer¬ 
tiorari denied 64 S.CL 91, 320 U.S. 
777, 88 L.Ed. 468. 

I 54 C.J. p 54 note 94. 

I Effect of division, schism, and seces¬ 
sion see infra 71, 72. 

I Eabendum clause in deed to church 
I trustees, their successors and as¬ 
signs forever, invested trustees with 
legal title with power of sale.—^Per¬ 
ry V. Long, Tex.Civ.App., 222 S,W.2d 
460, error refused. 

Fee-simple title 

Under deed which gave, granted, 
and conveyed land to trustees for use 
and benefit of named church to be 
used as site for house of worship, 
trustees took fee-simple title in trust 
for use and benefit of named church, { 
and not mere easement for use as 
site for house of worship.—^Magnolia 
Petroleum Co. v. Jackson, Tex-Clv. 
App., 82 S.W.2d 1011, error dismissed. 

lEere change in name of local un¬ 
incorporated religious association did 
not affect property rights of trus¬ 

823 


tees holding property for benefit of 
such association.—^Magnolia Petrole¬ 
um Co. V. Jackson, supra. 

Property included 
Conveyance of property, which had 
been used for many years in part for 
cemetery and in part as church lot, 
each being inclosed by separate 
fence, in trust for both cemetery and 
church was held to pass trusteeship 
of cemetery property to trustee and 
his successors and to convey to him 
and his successors fee-simple title to 
church lot, entitling successor trus¬ 
tees to enjosrment of minerals under 
church lot.—Smallwood v. Midfield 
Oil Co., Tex.Civ.App., 89 S.W.2d 1086, 
error dismissed. 

84, La.—^Hunter v. Rector, Wardens 
and Vestrymen of St. Anna’s Chap¬ 
el, 168 So. 780, 186 La. 217. 

Naked trustees 

Individual members of religious so¬ 
ciety holding real estate for its ben¬ 
efit were naked trustees.—Geiss v. 

' Trinity Lutheran Church Congrega- 
I tion, 230 N.W. 658, 119 Neb. 746. 

85- Mont.—Smith v. St. John Bap¬ 
tist Church of Bozeman, 211 P.2d 
975. 

I Tex.—^Macedonia Baptist Church v. 
Farm & Home Sav. & Loan Ass'n, 
CivA^pp., 110 S.W. 1013, error dis¬ 
missed—^Methodist Episcopal 
i Church V, Roach, Civ.App., 61 S.W. 
2d 1100. 

“The trustees of any religious cor¬ 
poration hold its property primarily 
for the congregation.”—H a r 1 e m 
Church of Seventh Day Adventists v. 
Greater New York Corporation of 
Seventh Day Adventists, 260 N.Y.S. 
517, 530, 145 Mlsc. 508, reversed on 
other grounds 280 N.Y.S. 828, 245 
App.Div. 292, modified on other 
grotLUds 198 N.E. 615, 269 N.Y. 18. 
Reasoxiable intaarpretatiou of deed 
Where deed confers benefit on offi¬ 
cers or trustees of church or society 
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for which the property is acquired,and subject to | 
the will of the society;and whether or not the 
trustees are a corporation is immaterial as long as 
they are a legal body capable of taking estates by 
grant.^® However, a deed to individuals described 
as trustees of a religious society and their suc¬ 
cessors, without stating that the grant is to the use 
of the society, has been held to vest an absolute 
title in the individuals named not subject to a trust 
for the society.S9 A deed granting the legal title to 
trustees named and the superintendence, custody, 
and control to the trustees of the congregation 
which includes the trustees named in the deed and ' 
others, has also been held not to vest title in the 
trustees of the congregation^® or, as discussed infra 
§ 63, to give them the right to sell the property. 
A deed conveying real estate to certain named in¬ 
dividuals, not as trustees of any incorporated re¬ 
ligious societ}', or to their successors in office, has 
been held not to pass the title to persons who 
claim to be such successors.®^ 

Under some statutes, where the legal corporation 
consists of the trustees and does not include the 
congregation, the trustees hold the legal title to the 
church property in trust for the congregation,®® 
and each member of the church becomes entitled to 
a beneficial interest in the property of the church as 
long as his or her connection or membership con¬ 
tinues.®® Under other statutes the congregation or 
society is the incorporated body, and whatever prop¬ 
erty it acquires, whether real or personal, is vested 
in interest in the body corporate ;®4 and while the 
officers have it under their control or dominion 
whatever possession they have is the possession of 


the artificial person whose agents they are.®® Ac¬ 
cordingly, where the religious society or congre¬ 
gation is capable of holding title, a conveyance of 
property to trustees for the use of the society 
or congregation, constitutes, under some statutes, 
an executed legal estate in the society or congre¬ 
gation itself,®® as where the society is a corpora¬ 
tion ;®7 and where a conveyance is made to trustees 
without naming them the title vests in the cor¬ 
poration named in the deed.®® 

In the absence of a declared, or clearly implied, 
trust, the trustees of an incorporated religious so¬ 
ciety do not hold the property for any church in 
general, or for the benefit of any peculiar doc¬ 
trines or tenets of faith and practice in religious 
matters, but solely for the society or congrega¬ 
tion whose officers they are,®® and the trustees of 
an unincorporated religious society which recog¬ 
nizes the authority in spiritual affairs of the par¬ 
ent society, but not in temporal affairs, hold the 
property for the use exclusively of the members 
of the branch society.^ However, under a convey¬ 
ance to named persons as trustees for a local 
church society of a national church, the trustees 
have been held to have title in trust for the true 
successors and representatives of the society or 
church as it existed at the time the original deed 
was made to them;® and a gift of lands made to 
trustees to the use of a certain religious society, 
and such as may succeed them, forever, holding the 
same principles, is not merely to the society then 
existing, but if that ceases to exist, or to be of the 
same faith, the gift is then to any other society 
holding the same faith, which may succeed them,® 


successors in omce, rea¬ 
sonable interpretation Is that benefit 
was intended to inure to church or 
society and not to ofllcers persoimily. 
—^Hunter v. Rector, Wardens and 
Vestrymen of St. Anna's Chapel, 168 
So. 780. 185 La. 217. 

86. Mont.—Smith v. St. John Bap¬ 
tist Church of Bozeman, 211 P.2d 
975. 

87. XJ.S.—^Kingr V. Richardson, D.C. 
N.Y., 46 P.Supp. 610, affirmed in 
part and reversed in part on other 
grounds, C.C.A.. 136 P.2d 849, cer¬ 
tiorari denied 64 S.Ct. 91, 320 U.S, 
777, 88 I<.Ed. 466. 

88. Mo.—^Lewis v. Brubaker, 14 S. 
W.2d 982, 322 Mo. 62. 

54 C.J. p 54 note 95. 

89. N.J.—Calms v. Hay, 21 hr.J.Law 
174. 

Ky,—Hines ▼. Jones, 1 Ky.Op., 
219. j 

91. Md.—^Isaac v. Emory, 1 A. 713, 
64 Md. 333. | 


92. N.J.—St. John the Baptist Greek 
Catholic Church of Perth Amboy, 
N. J., V. Gengor, 180 A. 379, 118 N. 
J.Eq. 467, modified on other 
grounds 189 A. 113, 121 N.J.Eq. 349. 

, 54 C.J. p 54 note 3. 

i 93. Ill.—^Brunnenmeyer v. Buhre, 32 
i 111. 183. 

64 C.J. p 54 note 4. 

I Title or interest of members on con- 
I veyance to unincorporated society 
I see supra § 56 b. 

Death, withdrawal, or ezooxmnimi. 
cation are ways by which members 
of Baptist Church may lose interest 
in church property.—^Trustees of Oak 
Grove Missionary Baptist Church v. 
Ward, 86 S.W,2d 1051, 261 Ky. 42. 

94. N.T.—People v. Pulton, 11 N.T. 
94—Cooper v. Sandy Hill Pirst 
Presb. Church, 32 Barb. 222. 

95. N.T.—People v. Pulton, 11 N.T. 
94. 

64 a J. p 54 note 7. 

96. Pa.—St. John the Baptist Rus¬ 
sian Orthodox: Greek Catholic 
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Church, Hungarian Congregation of 
Nanticoke v. Penno, 167 A. 830, 
312 Pa. 46—^Krauezunas v. Hoban, 
70 A, 740, 221 Pa. 213. 

97, N.J.—Visitors M. B. Church ofi 
Cape Island v. Town, 20 A. 488, 4T 
N.J.Eq. 400. 

The title conveyed is a fee-simple- 
title, notwithstanding the omission 
of the word “heirs” in the habendum 
clause.—Visitors M. E. Church of* 
Cape Island v. Town, supra. 

98, Mo.—^Eelth, etc., Coal Co. v. 
Bingham, 10 S.W. 32, 97 Mo. 196. 

99, IlL—Calkins v, Cheney, 92 Ill., 
463. 

' Ky.—^Harper v. Straws, 14 B.Mon. 48. 
1- Ky.—Board of Parent Ministry v. 
Bohon, 233 S.W. 721, 192 Ky. 285. 

2. Ariz.—^Britton v. Jackson, 260 P. 
763, 31 Arlz. 97. 

3. R.L—^Potter v. Thornton, 7 RL 
253. 

Change of doctrine and discipline 
generally see infra $ 70. 
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subject to such other restrictions as the trust deed 
may place on beneficiaries.^ 

Possession of trustee as adverse. The mere use 
and occupancy, without a hostile claim, of land 
belonging to a church corporation by a trustee of 
such church does not start the running of limita¬ 
tions against the corporation.® 

(3) Conveyances and Donations to Minister 
or Bishop 

A conveyance of property to the minister or bishop 
and his successors In trust for the church vests the 
minister or bishop with title to the property in trust for 
the church. 

The conveyance of legal title to property to 
the spiritual head of a church, such as the bishop, 
is the practice in some church systems.® A deed to 
a minister of a parish and his successors,^ or to a 
bishop and to his successors and assigns forever,® 
or to a bishop, his heirs and assigns forever in trust 
for the church,® or to a bishop and his successors 
in trust for the church named as long as the prop¬ 
erty is used by such church for the religious pur¬ 
poses of the church,!® vests a fee-simple title in 
such minister or bishop, in trust for the church, 
in the absence of any condition subsequent, either 
expressed or implied;!! but the trust attaches to 
the office of bishop, and not to the person, and 
therefore passes to his successor.!® Where a pastor 
purchases property for his church under an agree¬ 
ment authorizing him to act for the diurch in the 
matter, the fact that the agreement did not cover 
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the details of the transaction does not prevent the 
creation of a trustee relationship under which the 
pastor holds the property as trustee for the 
church,!® nor does the fact that the pastor be¬ 
came personally liable for the unpaid purchase 
price of the property destroy the trustee relation¬ 
ship.!^ 

In states which have adopted the legislative pol¬ 
icy that church property shall not be otherwise 
taken and held, or enure, than subject to the con¬ 
trol and disposition of the lay members of such 
church, a Roman Catholic bishop is a mere holder 
of the record title or dry trustee of property owned 
by a particular congregation!® with no power to 
control it or to direct its management in any way, 
as considered infra § 60. In these states donations 
of money for the care of property of a Roman 
Catholic church belong to the congregation,!® while 
donations to the bishop, in so far as they are for 
strictly ecclesiastical purposes having nothing to 
do with the care of church property, are valid and 
belong to the bishop.!*^ As 'between an association 
collecting a fund for building a church for a Ro¬ 
man Catholic congregation and the bishop, it has 
been held that donations belong to the bishop in 
trust for the congregation.!® However, funds of a 
dub composed of members of a Roman Catholic 
church organized to promote sociability among its 
members which were acquired either for the specific 
purpose of building a new church or for such other 
purposes as the club members might determine, as 
authorized by the club constitution, have been held 


4 . Ky.—^Newman v. Proctor, 10 Bush 
318. 

64 C.J. p 58 note 58. 

5. Tex.—St. John’s Hesnilar Baptist 
Ass’n V. LioniTt Clv.App., 211 S.W.2d 
607, error refused no reversible 
error. 

6. Kan.—^Fink v. Umscheid, 13 P. 
623, 40 Kan. 271, 2 L..R.A. 146. 

N.T.—^Baxter v. McDonnell, 49 N.R 
667, 155 N.T. 83, 40 L,.R,A. 670. 
Ohio.—^Mannix v. Purcell, 19 N.B. 
672. 46 Ohio St 102, 2 L.ItA. 753. 
*Tn the Moravian consregrations 
• • • the title [to property] 
. • . is held by the bishop, who 
transmits it by will to his successor 
in office. And such is the tenure of 
most Homan Catholic Churches In 
the country. . . . In a certain 

sense he is a trustee thereof for re¬ 
ligious uses, but there is no declara¬ 
tion of trust and he controls the en¬ 
joyment and transmits the title by 
devise.”—^Baxter v. McDonnell, 49 N. 
E. 667, 668, 155 N.T. 83, 40 L.R.A 
670. 

7. Ga.—Christ Church v. Savannah, 
9 S.E. 637, 82 Ga 656. 


Mass.—Weston r. Hunt 2 Masa 500. 

8. Tex,—Olcott v. Gabert, 23 S.W. 

985, 86 Tex, 121. 

64 C,J. p 64 note W. 

At common law 

(1) A bishop was a corporation 
sole, and a deed to the then bishop 
and his successors in office was con¬ 
strued to convey the fee to such 
bishop in his corporate capacity.— 
Willard V. Barry, 162 So. 411, 113 Fla 
402—Reid v. Barry, 112 So. 846, 93 
Fla 849. 

(2) The use of the word “succes¬ 
sors” was as necessary to that end 
as the use of the word “heirs” to 
the conveyance of an estate of in¬ 
heritance to a private person.—-Wil¬ 
lard V. Barry, supra—Held v. Barry, 
supra 

No express trust 

Grant to bishop and successors 
and assigns not showing intention to 
create trust and not naming or des¬ 
ignating beneficiary was held not 
to create express trust.—Reid v. Bar¬ 
ry, supra 


9. Mass.—Fitzpatrick v. Fitsgerald, 
13 Gray 400. 

10. Wash.—Wilkeson v. Rector, eta, 
of St Luke’s Parish of Tacoma^ 29 
P.2d 748, 176 Wash. 377. 

Passive trust 

Wash.—Wilkeson v. Hector, etc., of 
St Luke’s Parish of Tacoma, su¬ 
pra 

11. Tex.—Gabert v. Olcott, 23 S.W. 
985, 86 Tex. 121. 

54 C.J. p 54 notes 14, 15. 

12. Ga—^Beckwith v. S^t, Philip’s 
Parish, 69 Ga 664. 

64 C.J. p 55 note 17. 

13. Tex.—Gilmore v. Brown, Civ. 
App., 150 S.W. 964. 

14. Tex.—Gilmore v. Brown, supra 

IB. Pa—Shipp V. Joseph, 12 A. 2d 
49, 838 Pa 393. 

64 C.J. p 66 note 19. 

13- Pa—^Ryan v. Dunzilla, 86 A. 
1089, 239 Pa 486. 

17. Pa—^Ryan v. Dunzilla, supra 

18. N.H.—^Akscyn v. Nashua Second 
Nat Bank, 98 A. 619, 78 N.H. 196. 
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not to belong either to the bishop of the diocese 
or to the congregation of the local church.^^^ 

(4) Upholding, Changing, or Altering Trust 

Lawfully estabi shed trusts for religious societies 
must be preserved and given effect. 

Where lawfuJly established, donations and gifts 
in trust to or for religious societies must be pre¬ 
served and g^ven due eflect.20 The terms of the 
trust cannot be altered except b^' the consent of 
all persons concerned in the original creation of 
the trust a subsequent incorporation of the trus¬ 
tees has DO effect whatever on terms on which the 
property is held.22 However, the grantor may re¬ 
serve the right to make changes affecting the ad¬ 
ministration of the trust,23 but a power reserved 
in such terms does not give the grantor a power 
to revoke the trust^^ 

Following the law relating to trusts generally, 
trustees who hold property for a church or re¬ 
ligious congregation are accountable to such church 
or congregation for the use and management of 
the property,25 and a court of equity will enforce 
the terms of a trust for an unincorporated church 
on petition of an individual church member bring¬ 
ing the action on behalf of himself and other mem¬ 


bers,2® or of one of various congregations con¬ 
stituting the church petitioning on behalf of itself 
and the other congregation members but no ac¬ 
tion can be maintained against a bishop as trustee 
of church property,28 or against a church corpora¬ 
tion holding title to property on an alleged trust 
for a separate religious society,23 in the absence of 
evidence establishing the existence of the alleged 
trust. 

d. Effect of Subsequent Incorporation 

The statute of uses has been held not to apply to 
trusts for religious purposes. In the absence of specific 
statutory provision, the transfer of title to land held in 
trust or for the benefit of an unincorporated religious 
society or the members thereof ordinarily dees not vest 
title in the society on Its subsequent Incorporation. 

The statute of uses merging the legal and equi¬ 
table titles in the beneficiary and destroying the 
trust, considered in the CJ.S. title Trusts §§ 176- 
178, also 65 CJ. p 516 note 14-p 526 note 83, does 
not apply to trusts for religious purposes.33 The 
legal title is not divested from the trustees and 
vested in the corporation by the subsequent incor¬ 
poration of the beneficiary,31 and a transfer or con¬ 
veyance by the trustees to the corporation is es¬ 
sential to vest title in the corporation32 except 
where the statutes by or tmder which the society 


19. Mich.—^Eis v. Croae, 112 N.W. 

948, 149 Mich. 62. 

20. Pa-—^In re C?rai&’s Estate, 52 A. 

2d 650. 356 Pa. 564. 

BlsThts of straa^ers to trust 

(1) Mortgagee of property belong¬ 
ing to Methodist religious corpora;- 
tion was held not entitled to have 
trust fund created in favor of local 
Methodist society which used mort¬ 
gaged buildings for its religious 
services applied to payment of mort¬ 
gage indebtedness, even though for 
many years trust fund accumulations 
had been used to pay taxes on mort¬ 
gaged buildings, interest on mort¬ 
gages, and to pay for repairs on 
mortgaged premises, since both cor¬ 
poration and mortgagee were stran¬ 
gers to the trust.—^Boston Five Cents 
Sav. Bank v. Trustees of Methodist 
Heligious Soc. in Boston, 4 N.E.2d 
315, 295 Mass. 480. 

(2> Fact that quarterly conference 
of Methodist Church at one time by 
vote authorized trustees to pay mort¬ 
gages did not require use of trust 
fund for payment of the mortgrages. 
—^Boston Five Cents Sav. Bank v. 
Trustees of Methodist Heligious Soc. 
in Boston, supra. 

(3) Trustees appointed by court 
who held foud for benefit of local 
religious society could not be com¬ 
pelled to dispose of fund for benefit 
of mortgagee of religious oorporation 


holding mortgages on corporation’s 
realty except by order of court touch¬ 
ing administration of trust.—^Boston 
Five Cents Sav. Bank v. Trustees 
of Methodist Religious Soc. in Bos¬ 
ton, supra. 

21. Pa.—^Knox v. Holy Trinity 

Church, 21 Pa.I>ist. 63. 

Diversion from purpose of trust see 
infra §§ 68, C9. 

Protection of trust against change of 
doctrine and discipline see infra § 
70. 

22. Mass.—Crawford v. Nies, 113 
X.E. 408, 224 Mass. 474. 

Effect of subsequent incorporation 
generally see infra subdivision d 
of this section. 

Abolitioii. of trust 
TThere a religious association 
formed by se\'eral churches has prop¬ 
erty acquired by it conveyed to trus¬ 
tees for the purpose of establishing 
and maintaining a school, and such 
trustees are later incorporated, with 
power in the association to elect the 
trustees, the association has no pow¬ 
er to abolish the trust.—Spring 
Green Church v. Thornton, 73 S.B. 
810, 158 N.C. 119. 

23. Mass.—Eustace v. Dickey, 132 
N.E. 852, 240 Mass. 55. 

. 24. Masa—Eustace v. Dickey, supra. 

25. U.S .—King V. Richardson, C.C. 
A.N.C., 136 ‘P.2d 849, certiorari de- 

826 


. nled 64 S.Ct 91, 320 VJS. 777, 88 
LJEId. 466. 

26. N.X—^Hewburgh. Associate Re¬ 
formed Church V. Princeton Theo¬ 
logical Seminary, 4 N.J.Eq. 77. 

54 C.J. p 56 note 62. 

27. N.J.—^Newburgh Associate Re¬ 
formed Church V. Princeton Theo¬ 
logical Seminary» supra 

W.Va—Carskadon v. Torreyson, 17 
W.Va 43. 

28m N.Y.—^Baxter v. McDonnell, 49 
N.E. 667, 155 N.Y. 83, 40 L R.A. 670. 

29. m.—^Rock River Conference v. 
Trinity M. B. Church, 192 Ill.App. 
204. 

30. U.S.—Corpus Juris cited in 
Bolshanin v. Zlobin, D.C.Alaska 
76 F.Supp. 281, 288. 

Applicability of statute to charitable 
trusts generally see Charities § 6. 

31- U.S.—^Bolshajiin v. Zlobin, D.C. 
Alaska, 76 F.Supp. 281. 

Ga—^Beckwith v. St. Philip’s Parish, 
69 Ga 564. 

Transfer of property of unincorpo¬ 
rated religious society after its 
incorporation generally see supra § 
52 b. 

32. La—^Eibenezer Baptist Churcli v. 
Banks, App., 140 So. 815. 

Presumption as to conveyance 

N.Y-—Garden St. Reformed Prot¬ 
estant Dutch Church v. Mott, 7 
Paige 77, 82 Am.D. 613. 

54 C.J. p 58 note 92 CaJ. 



76 aj.s. 


RELIGIOUS SOCIETIES 


§ 58 


was incorporated33 or the articles of incorpora- 
tion34 are construed to have such effect In some 
states where the statutes of uses are inapplicable 
or have been repealed, gfeneral statutes have been 
enacted providing^ in substance that where property 
has been conveyed for the use of an unincorporated 
religious society, and such society is afterward 
incorporated, the legal title to such property shall 
become vested in the corporation, the effect of such 
a statute being to vest in the corporation itself the 
title to all property conveyed to trustees for its 
use without the formality of a convej’ance.^S So, 
where land is granted to a town for the use of the 
minister and his successors, and a church is after¬ 
ward incorporated, the church becomes the suc¬ 
cessor of the town in its parodiial capacity, and 
title vests in the incorporated church by operation 
of law.36 In these states a bill in equity to com¬ 
pel the conveyance to the society is unnecessary to 
perfect the title,37 alhough the court may properly 
make a decree compelling a conveyance for pur¬ 
poses of reoord.33 Also, a contract of sale of 
land to a society, made with the trustees of the so¬ 
ciety before incorporation, may be enforced in equi¬ 
ty after incorporation on the petition of the incor¬ 


porated society.33 Under the terms of an incorpo¬ 
rating statute expressly giving them that authori¬ 
ty, it has been held that trustees of an incorporat¬ 
ed religious society have the right to collect sub- 
scr^tions made for the society at its formation but 

before its incorporation.^® 

Where lands are granted for use of the min¬ 
istry to a person or corporation not in esse, it 
has been held that the right to the possession and 
custody of the lands remains in the grantor^l or 
in the minister^^ until the grantee shall come into 
existence; and the grantor cannot resume the grant 
or alienate the lands without such consent as is 
necessary for the alienation of other church prop- 
erty.43 A statute assigning lots of land belonging 
to the state to particular churches and authorizing 
the governor to execute deeds to each church as 
soon as it has built a church on its lot has been held 
not to postpone conveyance until the church is 
incorporated; after construction of the church 
a deed may be made to trustees for the church until 
the incorporation.^^ 

Vesting by conveyance. The trust deed may it¬ 
self provide for termination of the trust and con- 


33. Me.—Craig v, B^ranklin County, 
58 Me. 479. 

N.Y.—^The Elder or Minister, Dea¬ 
cons and Trustees of the tE^rst 
Baptist Church in Hartford v. 
Witherell, 3 Paige 296, 24 Am.D. 
223. 

34. Cr.S.—^Reorganized Church of 
Jesus Christ of Latter-Day Saints 
V. Church of Christ, C.C.Mo., 60 P. 
937. reversed on other grounds 70 
P. 179, 17 C.C.A. 387, rehearing de¬ 
nied 71 P. 250, 17 C.C.A. 397, cer¬ 
tiorari denied 16 S.Ct. 1199, 163 U, 
S. 681, 41 L.Ed. 314. 

Sq.iiitahle interest of memhers 

Where the general conference of 
a religious association directed that 
articles of incorporation be drawn up 
and filed in accordance with the laws 
of the state and one of such articles 
adopted by the delegates of the asso¬ 
ciation provided that all property 
held or owned by the church in the 
name of any person as trustee or 
otherwise should vest in the corpora-1 
tion, to which such person was di¬ 
rected to transfer such property, a 
valid transfer of the equitable inter¬ 
ests of the members of the society 
to the corporation was effected.—Re¬ 
organized Church of Jesus Christ of 
Latter-Day Saints v. Church of 
Christ, supra. 

35 . lU.—^Marie M. E. Church v. 
Trinity M. E. Church, 69 N.B. 73, 
205 Ill. 601. 


N’.Y.—Baxter v, MdDonnell, 49 N.E. 

667, 155 N.Y. 83, 40 L.R.A. 670. 
o4 C.J. p 57 note 78. 

Where land is granted to trustees 
for an unincorporated church, the 
church when incorporated succeeds 
to the legal title.—Street v. Pitts, 192 
So. 258, 238 Ala. 531—Walker v. Mc¬ 
Pherson. 74 So. 449, 199 Ala. 486— 
Gewin V. Mt Pilgrim Baptist Church, 
51 So. 947, 166 Ala. 345, 139 Am.S.R. 
4L 

Consent to incorporation by parent 
church 

(1) Under a statute granting pow¬ 
er to a religious corporation to 
establish missions and associate 
churches which in their turn may 
become incorporated with the consent 

'of the parent church, title to per¬ 
sonal property held in trust by the 
parent church for the associate 
church was held to pass to the latter 
on its incorporation, even though the 
incorporation was without the con¬ 
sent of the parent church.—Church 
of Redemption v. Grace Church, 68 
N.Y. 570. 

(2) However, a grant of real prop¬ 
erty to the incorporated parent socie¬ 
ty for the use of the unincorporated 
society was held to transfer title to 
such property to the corporation de¬ 
feasible only on incorporation by the 
beneficiary with the consent of the 
trustee corporation.—Church of Re¬ 
demption V. Grace Church, 6 Hun 
166, modified on other grounds 68 N. 
Y. 570. 


Presumption of corporate possession 
Possession of a church building 
on the property will be presumed to 
be in the corporation although con¬ 
trol is not assumed by any formal 
act or resolution.—Sanchez v. Grace 
M. K Church, 46 P. 2, 114 Cal. 295. 

36. N.H.—New Market v. Smart, 
N.H. 87. 

37. Mich.—^Dearborn Plrst Evan¬ 
gelical Lutheran Church v. Rech- 
lin, 14 N.W. 502, 49 Mich. 515. 

38. N.Y.—South Baptist Church v. 
Yates, Hoffm. p. 142. 

39. Ala—Gewin v. Mt Pilgrim Bap¬ 
tist Church, 51 So. 947, 166 Ala 
345, 139 AmJS.R. 41. 

40. N.Y.—Westfield Reformed Prot¬ 
estant Dutch Church v. Brown, 4 
Abb.Dec. 31, 24 How.Pr. 76. 

41. Me.—^Plye v. New Castle First 
Cong. Parish. 95 A. 783, 114 Me. 
168—Shapleigh v. Pllsbury, 1 Ma 
271. 

42. U.S.—^Town of Pawlet v. Clark, 
Vt, 9 Cranch 292, 3 L.Ed. 735. 

43. U.S.—Town of Pawlet v. Clark, 
supra 

Me.—Shapleigh v. Pilsbury, 1 Me. 
271. 

Alienation of church property gen¬ 
erally see infra S 62. 

44. Neh.—State v. Lincoln First 
Catholic Church, 128 N.W. 657, 88 

, Neb. 2. 
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veyance of legal title to the society on contingen¬ 
cies named, as, for example, when the society be¬ 
comes incorporated,^® or at any time when re¬ 
quested by the society to do so, which assumes a 
request made after the society or its officers are a 
body corporate wdth power to take and hold the 
title,^® in which cases title vests in the incorporated 
society or officers by conveyance.^" In such a case 
the trustee is required to convey notwithstanding 
a claim by him against the society,without prej¬ 
udice, however, to his right to enforce payment of 
such claim in the same manner as any other bona 
fide creditor of the church and he cannot jus¬ 
tify his refusal to convey by the fact that the con¬ 
veyance had been made to trustees, of which he was 
one, without his knowledge,50 or by proof that 
the contingency named in an agreement between 
other parties for the making of the conveyance 
has not yet happened.®! However, on a bill to com¬ 
pel conveyance, it has been held that debts in¬ 
curred by the trustees in good faith and in the ex¬ 
ercise of reasonable prudence should be allow'ed 
them.52 

e. Appointment and Removal of Trustees 

If the conveyance setting up the trust provides that 
vacancies in the board of trustees shall be filled In a 
certain manner, there must be a compliance with such 
provision. 

If the conveyance setting up the trust provides 
that vacancies in the board of trustees shall be filled 
in a certain manner, such provision is the law of 
the trust, and must be complied with.52 If the con¬ 
sideration for conveyance of land to trustees for a 
church was paid by the church, a court of equity 
will, on proper application, fill vacancies in the 
board of trustees by appointing such persons as 
the church may select;®^ but if paid by the trustees, 
the legal title is in them, and no appointment is 
necessary.55 The failure to fill vacancies or to 
elect successor trustees does not cause a trust of 


real property for the benefit of a church to fail 
where the power to elect trustees exists.5fi The 
court, in the exercise of its equity powers, will ap¬ 
point trustees when it is necessary to do so to pre¬ 
vent the failure of the trusts'^ or where the deci¬ 
sion of the court has created a vacancy in the 
board of trustees but the court will not com¬ 
mit the execution of the trust to persons claiming 
to be trustees, but whose election is shown to have 
been secured by improper and illegal means.59 

Trustees named by the grantor in his deed of 
land for the use of an unincorporated religious so¬ 
ciety are not removable at the will of the society 
without cause shown, in the absence of some pro¬ 
vision in the trust deed giving it that power.®® It 
must appear that the property held by the trustees 
will be impaired or the interests and rights of the 
society will be imperiled if the trustees are not re¬ 
moved in order to justify their removal by the 
court.®! 

A statute providing that trustees of land held in 
trust for a religious society may be appointed, 
changed, and removed by the court on the “appli¬ 
cation of the proper authorities of the congrega¬ 
tion’’ restricts the jurisdiction of the court to the 
appointment, change, and removal of the trustees.®^ 
A decree of the court confining itself to the acts 
authorized on application made in the way pre¬ 
scribed by statute is valid;®® but to the extent that 
the decree on such an application directs the ad¬ 
ministration of the trust property by the trustees 
appointed, it is void,®^ and the fact that the court 
had a general jurisdiction over the administration 
of trust property does not validate such a decree 
made under the statute.®® Where the trusts speci¬ 
fied in the trust deed are inoperative, persons ap¬ 
pointed trustees by the court under authority of 
the statute to fill supposed vacancies obtain no right 
or title to the property conveyed by force of the 
statute.®® A statute providing for appointment 


45. Iowa.—Miller v. Chittenden, 2 
Iowa 315. 

N.J.—Centenary M. R Church v, 
Parker, 12 A. 142, 43 N.J.Eq. 307. 

46. Majss.—^Earle v. Wood, 8 Cush. 
430. 

47. N.J.—Centenary M. E. Church v. 
Parker. 12 A. 142, 43 N.J.Eq. 307. 

64 O.J. P 68 notes 96, 96. 

48; Pa.—r i n 11 y Congrregational \ 
Church y. Thompson, 75 A. 855, 
226 Pa. 582. 

64 CJ. P 68 note 99. 

46. Pa.—Trinity Consresatlonal 
Church y. Thompson, supra. 

SO; Pa.—Appeal of Newmyer, 72 Pa. 

121 . 


51. Pa-—^Appeal of Newmyer, su¬ 
pra. 

52. Mass.—^Bradbury v. Birchmore, 
117 Mass. 5C9. 

53. Pa.—Savage v. Fortner, 2 Chest. 
Co. 271. 

54. Mo.—^Draper v. Minor, 36 Mo. 
290. 

55. Mo.—Draper v. Minor, supra. 

56. Tex.—^M ethodist Episcopal 
Church V. Roach, Civ.App., 51 S.W. 
2d 1100. 

57. Ill.—Glader v. Schwinge, 168 N. 
R 658, 336 Ill. 551, 66 A.L.R. 172. 

58. N.C.—Nash v. Sutton, 28 S.E. 
178, 117 N.C. 231. 
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Pa.—Jones y. Wadsworth, 11 Phila. 
239. 

59. Vt—Smith V. Nelson, 18 Vt, 511. 

60. U.S.—Bouldin v. Alexander, D.C., 
15 Wall. 131, 21 L.Ed. 69. 

Mass.—^Peabody v. Lynn Eastern 
Methodist Soc., 5 Allen 540. 

61. Iowa.—^Determann v. Luehrs- 
mann. 87 N.W. 830, 74 Iowa 276. 

62. Va.—Wade v. Hancock, 76 Va. 
620. 

63. Va.—^Wade v. Hancock, supra. 

64. Va.—^Wade y. Hancock, supra. 

65. Va.—Wade v. Hancock, supra. 

66. W.Va.—Carskadon v. Torreyson, 
17 W.Va. 43. 
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of new trustees by the society on death or re¬ 
moval of the former trustees and the submission 
to the court and the recording of the names of 
the new trustees has no application to an attempt¬ 
ed appointment of new trustees by a minority of 
the congregation in opposition to the will of the 
majority nor has a statute providing that, where 
property dedicated for pious uses has no proper 
or legal custodian, the court may appoint trus¬ 
tees any application to land granted to grantees 
named and their heirs and assigns forever for pious 
uses and where there are heirs in existence in 
whom the legal title has vested.®* 

Where trustees have been removed and new trus¬ 
tees appointed by the court acting under the stat¬ 
ute, the newly appointed trustees may recover the 
trust property from the removed trustees in an 
action of ejectment,®* and the defendants in that 
action may not question the validity of the new 
appointment^® The removal of trustees and ap¬ 
pointment of others in their place under the stat¬ 
ute does not have the effect of divesting the church 
of its property,7i even where disloyalty to the gov¬ 
ernment in time of war is the ground for their re- 

movaL'^2 

Receivership, An order requiring persons, to 
whom a trustee transferred church property pending 
the receivership of a church corporation claiming 
such property, to deliver the deeds to the receiver 
and execute such other deeds as may be required, 
has been held not to adjudicate the title in the church 
corporation, but merely to determine that the in¬ 
terests of such persons, having been acquired pen¬ 
dente lite, are subject to final judgment of the 
courtIn sudh proceeding the question as to the 


trustee in whom legal title should ultimately vest 
is within the discretion of the court in which the 
receivership is pending, its determination to rest 
on considerations affecting the welfare of the 
trust*^^ 

§ 59. Forfeiture on Breach of Condition or 
Trust 

As a general rule, the breach of a condition subse¬ 
quent works a forfeiture of the estate granted to, or for 
the benefit of, a religious society. 

Generally the breach of a condition subsequent 
in a g^ant to, or for the benefit of, a religious so¬ 
ciety works a forfeiture of the estate, and the 
grantor has a right to enter or to bring his action 
to recover the estate.**® However, the intent to 
create a condition which may work a forfeiture 
must appear from express terms of the deed 
or grant or by clear implication therefrom,*^® and 
such a condition will be strictly construed.'^^ The 
mere expression of the general purpose of the con- 
vej'ance*^* or of a wish*^* does not of itself create 
an estate on condition or a condition for the breach 
of which a forfeiture results. So, where the deed, 
in the light of the circumstances surrounding its 
execution, is construed as disclosing no intention 
of the parties that a forfeiture should result, the 
facts that it contains conditions and that they have 
been broken,*® or that the property was granted 
for particular pious uses and that it was not so 
used*^ or no longer is being so used,** will not 
have that effect, even though the grantees cove¬ 
nanted that they would reconvey to the grantor if 
the use for which the land was granted was dis¬ 
continued.** So, a voluntary and unconditional 
contribution to a church society for the purpose 


67, Ky.—Shannon v. Frost, 3 B.Mon. 
263. 

68, Me.—Hamlin v. Property In 
Webster, 76 A. 163, 106 Me. 132. 

69, W.Va.—^B^reglo v. Falk, 3 W.Va. 
74. 

70, W.Va.—^Kreglo v. Fulk, supra. 

71, N.T.—^People v. Trinity Church, 
22 N.Y. 44, affirmed 30 Barb. 637. 

72, N.T.—^People v. Trinity Church, 
supra. 

73, N.T.—Kedrovsky v. Russian 
Orthodox Greek Catholic Church, 
162 N.B. 688, 249 N.T. 76. 

74, N.T.—Kedrovsky v. Russian 
Orthodox Greek Catholic Church, 
162 N.B. 588, 249 N.T. 76. 

78. La-—^Board of Trustees of Co¬ 
lumbia Road Methodist Episcopal 
Church of Bogalusa v. Richardson, 
44 So.2d 821, 216 La. 633. 

64 C.J. p 69 note 29. 

Breach of condition by grantee in 


deed from religious society see in¬ 
fra § 67. 

Creation of conditions generally see 
supra S 57. 

76. Md,—Sands v. Church of Ascen¬ 
sion and Prince of Peace, SO A.2d 
771, 181 Md. 536. 

Tenn.—^Boyd v, Ducktown Chemical 
& Iron Co., 89 S.W.2d 360, 19 Tenn.! 
App. 392, 

(Forfeiture for violation of constitu¬ 
tional limitation see supra § 61. 

77. Tenn,—Boyd v. Ducktown Chem¬ 
ical & Iron Co., supra. 

78. Tenn.—^Boyd v. Ducktown Chem¬ 
ical & Iron Co., supra. 

79. Md.—Sands v. Chur^ of Ascen¬ 
sion and Prince of Peace, 30 A.2d 
771. 181 Md. 636. 

Ciozistmotioii of grant 

Letter of donors to church declar¬ 
ing that donors were giving church 

certain bonds and expressing wish 

that income from bonds be used to 
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pay ground rent and providing that 
bonds could be sold to extinguish 
ground rent disclosed Intent of do¬ 
nors that surplus remain in church 
on extinguishment of ground rent 
and that church retain bonds if 
ground rent were extinguished with¬ 
out sale of bonda—Sands v. Church 
of Ascension and Prince of Peace, 
supra. 

8a N.J.—Mills V. Davison, 35 A 
1072. 64 N.JJEJq. 669, 56 Am.S.R. 
594. 35 L.R.A 113. 

64 C.J. p 69 note 30. 

81. HI.—Glader v. Schwinge, 168 N. 
B. 658, 336 Dl. 551, 66 AL.R. 172. 

54 C.J. p 69 note 31. 

82. Tenn.—^Boyd v. Ducktown Chem¬ 
ical & Iron Co., 89 S.W.2d 360, 19 
Tenn.App. 392. 

83. Tex.—Community of Priests of 
St. Basil V. Byrne, 255 6.W. 601, 
113 Tex. 321. 

I 64 C.J. p 59 note 32. 
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of acquiring and improving property for the use 
and benefit of the society does not create an ex¬ 
press or resulting trust in favor of the donor on 
disuse of the property by the societ3%84 especially 
in view of a rule of the denomination to which the 
church belonged that on dissolution of a local or¬ 
ganization its property would pass to the denom¬ 
ination, the donor being presumed to have made his 
gift with that rule in mind.^® However, it has been 
held that, where by lapse of time or other reasons 
a religious society holding lands as a trustee for 
specified purposes cannot apply it to a purpose with¬ 
in the intent of the donor, its title as trustee is 
not defeated, but it holds such property for the 
donor and his heirs as a resulting trust.*® 

Where land is deeded in trust for the use of a 
church as long as used for that purpose, and no 
longer, it revests in the grantor on a breach of 
the trust by operation of the terms of the trust,®" 
and abandonment of the church,** or of the land 
for church purposes,*^ is a breach of trust within 
the meaning of this rule. So also, a lease to an 
individual for the benefit of a church society dur¬ 
ing the time such society might use and occupy the 
premises as a church and pay the rent creates an 
estate in fee determinable on the society ceasing 
to occupy the premises as a church,^® and a grant 
of a privilege to build a church on the grantor’s 
land and to have and hold the church as long as 
the grantees continue to use it as a church con¬ 
veys an easement in the land terminable on the 
contingency named.Some authorities have held 
that a grant of land to a church society for the 
use and purpose of a church is a grant for that 
special purpose, and when that fails the land re¬ 
verts to the donor or his heirs,*2 while other au¬ 
thorities have held that a conveyance to trustees 
of land to be used for the sole purpose of building 


thereon a church with a provision for perpetuating 
the trust by authorizing the survivors to convey 
to new trustees,** or by directing that when it 
ceased to be used for church purposes by the par¬ 
ticular church it should go to a denominational 
organization for denominational purposes,*^ is not 
a conveyance on condition which is breached by a 
sale of the land, but a conveyance in trust with¬ 
out any implied restriction against the sale. 

In the absence of a condition subsequent or a 
trust provision to that effect in a deed or g^ant 
to a religious society, it has been held that a sub¬ 
sequent violation of the trust on which the prop¬ 
erty is held will not revest either the legal or equi¬ 
table title in the donors or grantors,*® although 
a palpable breach of trust may form a proper 
ground for application to a court of equity, on the 
part of the parties interested, to compel a due 
execution of the trust*® Likewise, it has been 
held that, in the absence of a provision for reverter, 
the property of an inactive or extinct religious so¬ 
ciety which is a member of a denominational church 
or conference does not revert to the original gran¬ 
tor.*^ 

Where an alienation of land by church trustees 
with consent of the cestuis que trust is shown to 
be in furtherance of the trust purpose,** or where 
land, granted for a particular purpose on condi¬ 
tion that it be used for that purpose, is conveyed 
by trustees to another board of trustees for the 
express purpose of more effectually carrying out 
the grantor’s design,** there is no breach of trust 
on which a forfeiture can be predicated; nor is a 
condition that, if any seats in the church shall be 
rented or sold, the land shall revert to the grantor 
breached by a sale of the church for pa3mient of 
debts nor can a transfer of title and possession 
be claimed on the grotmd of breach of trust by 


S4. Iowa.—^Heisler v. Methodist 

Protestant Church, 147 X.W. 750, 
166 Iowa 333. 

X.Y.—Westminster Presby. Church v. 
New York Presbytery, 127 N.Y.S. 
836, 142 AppDiv. 855, appeal dis¬ 
missed 96 K.E. 1134, 202 X.Y. 581. 

85. Iowa.—Heisler v. Methodist 

Protestant Church, 147 N.W. 750, 

166 Iowa 333. 

N'.Y.—Westminster Presby. Church v. 
New York Presbytery, 127 N.Y.S. 
836, 142 APP.D1V. 855, appeal dis¬ 
missed 96 N.a 1134, 202 N.Y. 5S1. 

86. N.H.—^Lyford v. City of Liaconia, 
72 A. 1086, 75 N.H. 220, 22 LuR.A., 
K.S., 1062, 139 Am.S.R. 680. 

SSr. Fa.—Henderson t. Hunter, 59 

Pa. 835. 


88. N.Y,—Summit Reformed Dutch 
Church V. Harder, 12 N.Y.S. 297. 

Vt.—^Howe V. Jericho School Dist. 
No. 3, 43 Vt. 282. 

89. Conn.—^Bridsreport First Cong. 
Soc. V. Bridgeport, 121 A. 77, 99 
Conn. 22. 

54 C.J. p 59 note 41. 

90. Ind,—^Mendenhall v. First New 
Church Soc., 98 N.B, 57, 177 Ind. 
836. 

91. Ala.—Smith v. Collier^ 97 8b. 
101, 210 Ala. 23. 

92. N.H.—Newington Cong. Soc., etc., 
V. Newington, 53 N.H. 596. 

Pa.—Appeal of Gumbert, 1 A, 437, 
110 Pa. -496. 

93. Del.—^Wilmington Baptist Church 
V. Laird, 85 A. 1082, 10 Del.Ch. 118. 
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94. Del.—^Aiello v. Simeone, 126 A. 

192, 14 Del.Ch. 266. 

96. Conn.—^Bristol Baptist Church v. 
Connecticut Baptist Convention, 
120 A. 497, 98 Conn. 677. 

64 C.J. p 60 note 47. 

96. Wls.—Strong v. Doty, 82 Wls. 
381. 

97. Pa.—^In re Evangelical Church 
of Lansford, 24 A.2d 42, 147 Pa- 
Super. 340—Appeal of the First 
Methodist Protestant Church of 
Scranton, 16 Wkly.N.C. 245. 

98. Or.—Nelson v. Monitor Cong. 
Church, 145 P. 37. 74 Or. 162. 

99. Or.—Nelson v. Monitor Cong. 
Church, supra. 

54 C.J. p 60 note 50. 

L N.Y.—Woodworth v. Payne, 74 
N.Y. 196, 30 Am.R. 298. 
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trustees in the absence of evidence of the alleged 
breach.2 

A conditional gift may later be changed by ^e 
donor into a gift without condition,^ in which case 
a breach of the condition cannot be made the 
basis of a claim that the gift be returned to the 
donor.^ 


The right to enter for condition broken is a right 
which can be exercised only by the grantor or 
his heirs, and if he alienates the right the con¬ 
dition is gone.5 A claim for return of a gift can¬ 
not be made by trustees of the donee, even though 
alleging that their claim was made in behalf of the 
donor.^ 


B. CONTROL, USE, AND DISPOSITION 


§ 60. Control and Use 

a. In general 

b. Effect of provisions in deed or will 

c. Use, repairs, removal, and change of 

location 

a. In Oeneial 

The determination of questions relating to control 
and use of property of religious societies depends largely 
on the form of church government adopted and adhered 
tOf and on constitutional and statutory provisions rela- 
tive thereto. 

The determination of questions relating to the 
control and use of church property depends largely 
on the form of church government which the mem¬ 


bers of the church have adopted and to which they 
adhere, and on constitutional and statutory provi¬ 
sions relative thereto.^ The majority of the mem¬ 
bers or corporators of a religious society or cor¬ 
poration may, as a general rule, direct or control 
its property,® but the acts of such majority must 
conform to the laws and principles of the church 
and the charter of the corporation or they are 
of no effect against a dissenting minority.® 

In independent churches, or churches which have 
adopted the congregational form of government 
without revisory power in a superior church judica¬ 
tory, the control of church property is in the hands 
of the majority of the members of the society or 


a. Iowa.—United Brethren In Christ 
Church V. Gardner. 215 N.W. 970, 
204 Iowa 907. 

54 C.J. p 60 note 52. 

Drilling of oil well 
Although words in deed conveying 
property for church use providing 
that, if use as church property was 
abandoned, title should be revested 
In grantor created condition subse¬ 
quent. heirs of grantor were held not 
entitled to recover title and posses¬ 
sion because oil well was drilled on 
property, where it was undisputed 
that property had not been aban¬ 
doned. but was still being used for 
church purposes.—^Davis v. Skipper, 
83 S.W.2d 818. 125 Tex. 364. 

score proposal to sell property 
Where trustees of church to which 
realty had been donated for purpose 
of erecting a building of worship ad¬ 
vertised realty for sale as business 
site in violation of conditions of gift, 
but property was still being used for 
purposes for which it was donated 
and its use as such had not been 
terminated, donor was not entitled 
to have act of donation revoked.— 
Board of Trustees of Columbia Road 
Methodist Bpiscopal Church of Bo- 
galusa V. Richardson, 44 So.2d 321, 
216 La. 633. 

Besolutory oondltlo]! 

Where one acre tract was conveyed 
to church subject to resolutory con¬ 
dition in deed which limited use of 
acre to erection of house of wor¬ 
ship and other religious purposes, 
the claiming of oil roycUty money by 


church and the reservation of its 
right to assert its ownership of full 
mineral interest under one acre did 
not constitute a violation of the 
resolutory condition.—Sun Oil Co. v. 
Stout, LaApp., 46 lSo.2d 151. 

3. Mo.—^Trustees of McGee Presby¬ 
tery of Missouri Synod of Presby¬ 
terian Church of United States v. 
Unknown Heirs, etc., of Smith. 232 
S.W. 460. 

4. Mo.—^Trustees of McGee Presby¬ 
tery of Missouri Synod of Presby¬ 
terian Church of United States v. 
Unknown Heirs, etc., of Smith, su¬ 
pra. 

5. Me.—Craig v. Franklin County, 
58 Me. 479. 

6. Mo.—Trustees of McGee Presby¬ 
tery of Missouri Synod of Presby¬ 
terian Church of United States v. 
Unknown Heirs, etc., of Smith. 232 
S.W. 460. 

7. BeUgions Corporations Baw 

(1) The primary purpose of the 
Religious Corporations Law is to 
provide for an orderly method for 
administration of the property and 
temporalities dedicated to the use of 
religious groups, and to preserve 
them from exploitation by those who 
might divert them from the true 
beneficiaries of the trust.—Saint 
Nicholas Cathedral of Russian Ortho¬ 
dox Church in North America v. 
Kedroff, 96 N.R2d 56. 302 N.T. 1. 
motion granted 98 N.E.2d 485. 302 
N.T, 689. 

<2) The provision of religious cor¬ 
porations laws with respect to Bus- 
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Sian Orthodox churches would be 
construed as legislative recognition 
that leaders of the North American 
Metropolitan District, and not Arch¬ 
bishop appointed by Patriarch and 
Holy Synod of Russian Orthodox 
Greek Catholic Church, were entitled, 
as trustees, to possession of Cathe¬ 
dral of Scdnt Nicholas in New York, 
notwithstanding Cathedral was erect¬ 
ed before creation of the Metropoli¬ 
tan District—Saint Nicholas Cathe¬ 
dral of Russian Orthodox Church in 
North America v. Hedrofl, supra 
Frovisions for administration of 
trust 

A statute providing that trustees 
of religious corporations shall hold 
property of corporation subject to 
direction of congregation, church, or 
society, provided that all gifts shall 
be used as directed by donor, was 
a direction to trustees as to method 
of administration of trust fund 
after it has been received, and not 
requirement that church accept 
trusteeship.—^In re Wheeler’s Estate. 
1 N.E.2d 425. 284 IllA.pp. 132. 

8. N.D.—Presbytery of Bismarck v, 

Allen, 22 N.W.2d 625, 74 N.D. 400. 

54 C.J. p 60 note 56. p 61 note 67. 

Where members of incorporated so¬ 
ciety constitute the corporation, a 
majority of such members control 
the property.—Burrell v. Associate 
Reformed Church, 44 Barb. 282—54 
C.J. p 61 notes 70, 75. 

9. Mich.—Fuchs V. Meisel, 60 N.W. 

773, 102 Mich. 357. 32 L.RA. 92. 

54 CJ. p 61 note 74. 
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other body having charge of its temporalities, 
and the independent control of the church property 
by its own members is not affected by its affiliation 
with other churches or church bodies having ad¬ 
visory powers.^^ Where a local religious associa¬ 
tion is a subordinate member of a general church 
organization, the control of the property of a par¬ 
ticular church to the extent that temporalities only 
are concerned generally is in the hands of the trus¬ 
tees,^2 but in matters relating to the use and oc¬ 


cupation of the church house for purposes of wor¬ 
ship, the trustees’ control is itself subject to the 
control which the judicatories of the church, be¬ 
ginning with the session, exercise over the spiritual 
affairs of the congregation.^® Under a statute so 
providing, the rules of the church are decisive of 
the question as to who has power of control and 
disposition of property of the subordinate bodies 
of a denomination.!* 


10. Ark.—^Booker v. Smith, 214 S.W. 

2d 513, 214 Ark. 102. 

Ky.—^Kidwell v. Crawford, 182 S.W. 

2d 9G8, 29S Ky. 380. 

Mo.—^Murr v. Maxwell, App., 232 S. 

W.2d 219. 

Mont.—Smith v. St. John Baptist 

Church of Bozeman. 211 P.2d 975. 
N.Y.—^In re Reformed Dutch Church, 

16 Barb. 237. 

N.D.—^Presbytery of Bismarck v. 

Allen, 22 X.W.2d 625. 74 N.D. 400. 
Pa.—^Langolf v. Seiberlitch, 2 Para. 

Eq.Cas. 64. 

54 C.J. p 60 note 56. 

Trustees of independeiLt churdh 

Where evidence showed that 
founders intended to organize an in¬ 
dependent Greek Catholic Church not 
united with Rome, and refused to 
convey property to local authorities 
representing the Vatican, and that 
they reserved right to fix salary, and 
to terminate pastorate of a pnest 
appointed by representative of Vati¬ 
can, subject to approval of congre¬ 
gation, the church organized was in¬ 
dependent and not subject to the ec¬ 
clesiastical governing body of the 
Homan Catholic Church, and trustees 
could not be restrained from inter¬ 
fering with occupancy and control of 
church property by a priest selected 
by authority representing the Vati¬ 
can.—^Drozda v. Bassos, 23 N.YB.2d 
544, 260 App.Div. 408. appeal denied 
25 N.Y.S.2d 1013, 261 App.Div. 864, 
appeal denied 33 N.R2d 566, 285 N. 
Y. 855. 

Baptist Church 

(1) Baptist Church has power to 
make rules binding on its members 
and on the court with reference to 
rights of membership in property, 
but it is without power to make 
rule by which property rights of 
church members would be affected 
by action of less than majority of 
members present.—^Trustees of Oak 
Grove Missionary Baptist Church v. 
Ward, 86 S.W.2d 1051, 261 Ky. 42. 

(2) Minister of Baptist congrega¬ 
tion and his followers could not be 
deprived of title and possession of 
congregation property by church as¬ 
sociation moderator where the minute 
articles of the association did not 
give moderator and his presbsrtery 
of ministers power to determine the 
fight of possession of, or title to, 
congregation property.—Vaughan v. 


Maynard. 170 S.W.2d 897, 294 Ky. 
38. 

(3) Decision of Baptist Church 
moderator and his presbytery of 
ministers was ineffective to deprive 
minister and his followers of the 
right to possession and title to con¬ 
gregation property where the notice 
of the trial was directed only to the 
minister and not to the majority 
members of the congregation.— 
Vaughan v. Maynard, supra. 

Blection determining majority 

VTiere it was not claimed that 
there was any force, threats, fraud 
or intimidation practiced by either 
side in election of church, the elec¬ 
tion was a **clear election,** and the 
successors of the majority group 
were still entitled to the full control 
of church properties, subject only to 
agreement subsequently made for use 
of church building by minority on 
certain Sundays.—^Booker v. Smith, 
214 S.W.2d 613, 214 Ark. 102. 

11. Ky.—^Rose v. Briggs, 266 SJW. 
236, 205 Ky. 619. 

12. Pa.—^Dayton v. Carter, 66 A. 30, 
206 Pa. 491. 

13. N.J.—Grupe v. Rudisill, 136 A. 
911, 101 N.J.Eq. 145. 

Wash.—^Hoffman v. Tieton View 
Community M. E. Church, 207 P.2d 
699, 33 Wash.2d 716. 

54 C.J. p 60 notes 59, 60. 
Freshyterian, Ghuroh 

(1) Where local Presbyterian 
Church society was a religious cor¬ 
poration holding legal title to church 
property for use of church, and the 
local congregation in the use of such 
property as well as in ecclesiastical 
matters was subject to the ultimate 
control of superior ecclesiastical tri¬ 
bunals, and was but a member of a 
larger organization under a form 
of government which subordinates 
smaller units to the final Judgment 
of the larger, the church property 
belonged to the church which through 
its tribunals exerted the right of use 
and control.—Presbytery of Bismarck 
V. Allen, 22 N.W.2d 625, 74 N.D. 400. 

(2) Where a local religious society, 
be it either an association or corpo¬ 
ration, is a subordinate member of 
a general church organization, with 
superior ecclesiastical tribunals, with 
the ultimate power in some supreme 
Judicatory, distinguished as the Pres- 
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byterlan type, the society's property 
IS held in trust by the general church 
body to be used in accordance with 
the decisions of the superior church 
judicatory.—^Presbytery of Bismarck 
V. Allen, supra. 

14. Pa.—^In re Craig's Estate, 62 A. 
2d 650. 356 Pa. 564—Church of God 
at Markleysburg v. Church of God 
at Markleysburg, 50 A.2d 357, 855 
Pa. 478—^Post V. Dougherty, 191 A. 
161, 326 Pa. 97—Canovaro v. Broth¬ 
ers of Order of Hermits of St. 
Augustine, 191 A. 140, 326 Pa. 76— 
Holda V. Purcell, 51 Pa.Dist.&Co. 
618, 17 Northumb.Leg.J. 149—^In re 
Keefe's Estate. 42 Pa.Dist.&Co. 
426, 89 Pittsb.L.eg.J. 429, 55 York 
Leg.Rec. 163—Jones v. Bailey, 
Com.Pl., 33 DeLCo. 244—St Jo¬ 
seph's Lithuanian Roman Catholic 
Congregation v. Korth Scranton 
Bank & Trust Co.> Com.Pl., 40 
Lack.Jur. 83—St Volodmir Greek 
Catholic Church v. (Kutsky, Com. 
PL, 34 Luz.Leg.Reg. 132—St Volo- 
dymir German Catholic Church v. 
Kutsky, 83 Luz.Leg.Reg. 194—Ta- 
kach V. Kossey, Com.PLi 55 Montg. 
Co. 168. 

Statute held oonstitutioiial 
Pa.—Canovaro v. Brothers of Order 
of Hermits of St Augustine, 191 
A. 140, 326 Pa. 76—Stim v. Bezi- 
nec, Com.Pl., 89 LackJur. 65. 
Bomau Catholic Church 
Pa.—Canovaro v. Brothers of Order 
of Hermits of St Augustine, 191 
A. 140, 326 Pa. 76. 

Under x>rior statutes 

(1) A Pennsylvania statute, since 
repealed, required that title to 
church property should be in the con¬ 
gregation regardless of what the 
canons of the church directed, and 
that the property should be subject 
to the control of the lay members of 
the congregation subject to any trust 
terms or conditions that had been 
placed thereon.—Canovaro v. Broth¬ 
ers of Order of Hermits of St Au- 
grustine, supra—^In re St George’s 
Roman Catholic Parish, Com.Pl., 29 
DeL 1. 

(2) Under this statute, a resolu¬ 
tion of the congregation that the 
bishop should hold all the property 
of the congregation in accordance 
with the laws, rules and usages of 
the Roman Catholic Church where 
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A corporation holding real and personal property 
in trust for the use and benefit of all members of 
an unincorporated church association has the ex¬ 
clusive right of control and management of such 
property, and the duty to use it to serve the in¬ 
terests of such beneficiaries.i® An unincorporated 
church organization has been held to occupy a 
corporate status relative to property owned and 
used by it for church purposes-i^ Under some 
statutes, the title and right to possession of prop¬ 
erty of an unincorporated religious society are in 
the trustees for use according to the intent ex¬ 
pressed in the conveyance.is 

Trustees as corporation. Where the trustees are 
themselves the corporation, a majority of the trus¬ 
tees control, where the articles of incorporation and 
•by-laws so provide.i^ The trustees of religious so¬ 
cieties incorporated under some statutes have no 
right of control or disposition except as directed 
by the beneficiaries of the trust,20 hut the trustees 
of societies incorporated under other statutes may 
be invested \nth power to acquire and transfer 
property and with power of general management.^! 
Under some statutes the trustees alone have con¬ 
trol of the property to the exclusion of the con¬ 


gregation or individual niembers.22 

h. Effect of Provisions in Deed or Will 

The control and use of church property may be de¬ 
termined by the provisions in the conveyance under 
which it was obtained. 

Where the legal title by the terms of a deed is 
held by trustees for the use of a religious society 
but not on any particular trust, the control of the 
property is determined by the rules and discipline 
of the church for whose use the property is held, 23 
the control being with a majority of the church 
members24 or in the hands of a conference or 
associated body where the rules of the church so 
provide.25 Where a deed conveying property to 
or for a church or a church organization creates 
special trusts and provides particularly for what 
purpose and in what manner the trust is to be ad¬ 
ministered, the terms of the trust deed constitute 
the organic law of the trust, and questions as to 
what persons or bodies have control of the prop¬ 
erty and as to the limitations on their power are 
to be determined by reference thereto.^® So where 
land is granted to trustees in trust for such mem¬ 
bers of the congregation as shall adhere to a par- 


it was shown that such rules Invest¬ 
ed the bishop with the absolute con¬ 
trol of the church property was held 
to be against public policy and of no 
effect whatever.—^Mazaika v. Krauc- 
zunas, 81 A. 938, 233 Pa. 138. 

(3) Likewise a church rule or 
canon which would render the stat¬ 
ute void by placing the ultimate or 
effective control in the ecclesiastical 
authorities would be invalid.—^Ma- 
ceirinas v. Chesna, 149 A. 94, 299 Pa. 
70—In re St Mary’s Immaculate 
Conception Greek Catholic Church, 
145 A. 862, 296 Pa. 307. 

(4) One giving property to reli¬ 
gious society, with knowledge that it 
will be controlled by congregation as 
trustees under existing statute, may 
be assumed to have intended right 
of control thereof in future to be 
subject to legislature’s will, in ab¬ 
sence of expression of Intent to con¬ 
trary.—Canovaro v. Brothers of Or¬ 
der of Hermits of St. Augustine, su¬ 
pra. 

(6) Persons who acquired title for 
the use of a congregation were dry 
trustees without power of manage¬ 
ment—Shipp V. Joseph, 12 A.2d 49, 
338 Pa. 393—St John the Baptist 
Russian Orthodox Greek Catholic 
Church, Hungarian Congregation of 
Nanticoke, v. Penno, 167 A. 330, 312 
Pa. 46^—^Mazaika v. Krauczunas, 81 
A. 938, 233 Pa 138—54 C.J. p 55 note 

19. 

15. Cal.—^Rosicruclan Fellowship v. 

76 a J.S.—58 


Rosicrucian Fellowship Non-Sec¬ 
tarian Church, App., 220 P.2d 66. 
Groups of members of unorganized 
church, which had no spiritual head 
or system of church government reg¬ 
ularly set up by its membership, had 
no right to exercise exclusive control 
and management of church’s affairs 
or property.—^Rosicrucian Fellowship 
v. Rosicrucian Fellowship Xon-Sec- 
tarian Church, supra 

16. Cal.—^Rosicrucian Fellowship v. 
Rosicrucian Fellowship Non-Sec¬ 
tarian Church, supra 

17. Tenn.—Sales v. Southern Trust 
Co., 185 S.W.2d 623, 182 Tenn. 
270. 

18. N.C.—Wheel ess v. Barrett 49 S. 
B.2d 629, 229 N.C. 282. 

19. Neb.—St. Andrew’s Church v. 
Shaughnessy, 89 N.W. 261, 63 Neb. 
792. 

20. N.J.—St John the Baptist Greek 
Catholic Church of Perth Amboy 
V. Gengor, 189 A. 113, 121 N.J.Eq. 
349. 

21. N.J.—St John the Baptist Greek j 
Catholic Church of Perth Amboy j 
V. Gengor, supra 

22. Mass.—^Enos v. St John the 
Baptist Church, 72 N.E. 253, 187 
Mass. 40. 

23. W.Va—Sanders v. Meredith, 89 
S.B. 733, 78 W.Va 564. 

Public charity or religious trust 
Where parish, as corporate body of 
Congregational church, acquires ti- 
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tie to property without expression of 
any trust or provision for any par¬ 
ticular use. a public charity or re¬ 
ligious trust is created, not neces¬ 
sarily for any particular denomina¬ 
tion, and the property must be used 
for religious purposes, but with con¬ 
siderable discretion in the parish as 
trustee with respect to what shall be 
embraced in that term.—^Master v. 
Second Parish of Portland, D.C.Me., 
36 F.Supp. 918, affirmed, C.C.A., 124 
P.2d 622. 

24. Ga.—^Hall v. Henry. 124 S.E. 883, 
159 Ga 80. 

25. Ky.—Corpus Juris cited in 
Clay V. Crawford, 183 S.W.2d 797, 
804, 298 Ky. 654. 

W.Va—Sanders v. Meredith, 89 S.E. 
733, 78 W.Va 564. 

26. Ala—^Dunn v. Ellisor, 141 So. 
700, 225 Ala 15. 

Mass.—^Eustace v. Dickey, 132 N.E. 
852, 240 Mass. 55. 

The presumption arising from a 
deed to a church organization is 
that grantor or purchasers of the 
property Intended the property to be 
devoted to religious purposes in such 
manner as the governing body should 
detenmine, and as long as any re¬ 
ligious organization can be reason¬ 
ably ascertained to be that govern¬ 
ing body or its regular successor, 
it is entitled to possession and use 
of the property.—^Master v. Second 
Parish of Portland, D.C.Me., 86 P. 
Supp. 918, affirmed, C.C.A., 124 F.2d 
622. 
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ticular faith or church discipline, the control of 
the property is in the hands of the members adher¬ 
ing,2 7 and trustees of unincorporated^* and incor- 
porated^* societies are equally boimd. Where 
property is conveyed to a society or congregation 
in its corporate capacity, and not in trust for the 
benefit of the religious denomination to which it 
belongs, it is not subject to the control of any 
ecclesiastical judicatory.*® Where a will leaves 
property in trust for purposes named to a particu¬ 
lar church but without regard to its connection with 
any particular diurch body, the control within the 
limits fixed by the will is in the hands of a ma¬ 
jority of the members of the church named wth- 
out regard to its denominational connections or 
to its adherence to a particular faith.*i Where a 
bequest is made in fee simple to a religious society 
to manage, sell, or dispose of it as it sees fit, it 
may use it without limitation as to where or how.** 
Where land is devised in trust so that the local 
church never had title to, or possession of, it, a 
statute pertaining to the right of a parent church 
to abandoned property of the local church does 
not apply on a disbanding of the local church.** 


c. Use, Repairs, Removal, and Change of Loca¬ 
tion 

(1) In general 

(2) Joint use by several societies or by 

several church groups of united 
society 

(1) In General 

In general the society, or Its trustees, may regulate 
the use of the church property, may make repairs, al¬ 
terations, and improvements, and In a proper case may 
change the location of the church or build associate 
churches or chapels. 

The society, or its trustees, has the right to reg¬ 
ulate the use of the church edifice,*^ or of a 
building constructed for parish purposes generally 
on church property by an associated church guild 
with the permission of the vestry,** and, acting 
through duly authorized committees, may contract 
for such professional services as are properly a 
part of its devotional exercises.** Its regulations 
must be in conformity with church rules and disci¬ 
pline,*7 and, in the case of property held under 
special trusts, with the requirements of the deed 
or will creating the trust.** It may make repairs. 


37. Ill.—German Evangrelical Luth¬ 
eran Trinity Consr. v. Deutsche 
Evan^relisch Lutherlsche, etc., 92 
N.BL 868. 246 HI. 828, 20 Ann.Cas. 
404. 

N.J.—^Pair V. Blocmingdale First M. 
B, Church, 42 A. 166, 67 N.J.Eq, 
496. affirmed 46 A. 1099. 60 K.J. 
Eg. 485. 

Sa, N. J.—Fair v. Bloominsrdale First 
hlL E. Church, supra. 

29. m.—German Evangelical Luth¬ 
eran Trinity Cong. v. Deutsche 
Evangelisch Lutherlsche, etc., 92 
N.E. 868, 246 IlL 328. 20 Azm.Cas. 
404. 

sa lU.-—Crocher v. Abel, 180 NJEi 
852. 348 HI. 269—Olader v. 

Schwinge, 168 N.E. 658, 836 HI. 
561. 66 A.L.IL 172. 

Ind.—Doughty v. Herr. 186 N.B. 657, 
97 Ind.App. 427. 

N.H.—Holt v. Downs. 58 N.H. 170. 

64 O.J. p 61 note 83. 

FrovlsioiL for control by local maou 
beni 

Provision In conveyance of realty 
to trustees for designated church 
that such church ''is to be ruled by 
tile majority*' of Church members, 
and "not by the Assembly.** disclosed 
grantor's purpose that designated 
church was to be controlled locally 
by members of such church and not 
by some board or organization away 
from the individual church.—Ward 
V. Crisp. 228 S.W.2d 278, 189 Tenn. 
618;, rehearing denied 284 S.W.2d 
828.191 Tenn. 4Q6. 


1 31. Vt—Smith V. Nelson, 18 Vt. 
511. 

32- Tex.—Presbyterian Church in U. 
S. V. Sheppard, Civ.App., 198 S.W. 
2d 282, refused no reversible er¬ 
ror. 

33. Kan.—Shannep v. Strong, ISO P. 
2d 688. 160 Kan. 206. 

34. H.I.—St, Michael's Ukrainian 
Greek Catholic Church of Woon¬ 
socket V. Bohachewsky, 196 A. 
796, 60 R.L 1. 

Tex.—Midland Bldg. & Loan Ass'n 
V. Sparks Chapel Colored M. E 
Church In America, CivJlpp., 35 
S.W.2d 774, 

64 aj. p $1 note 85. 

Segregation of races 
Church was held to have right to 
insist on segregation on its own 
property, and to insist on members 
of white and black races using sep¬ 
arate entrances and to post signs 
on building designating a white and 
Negro entrance without regard to 
any segregation ordinanca—^Taylor v. 
City of Birmingham, 45 So.2d 68, 85 
Ala.App. 133, certiorari denied 45 So. 
2d 66, 253 Ala. 869, certiorari denied 
71 S.Ct 45, 840 U.S. 832. 95 L.Bd. 
61L 

35- Pa.—Read v. St. Ambrose 
Church, 6 Pa.Co. 76. 

Ownership of building 
OuUd hall built by guild mem¬ 
bers on church property with per¬ 
mission of vestry, communicating I 
with church building, does not be¬ 
come property of gruild, an unincor-1 
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iporated association, by force of ves- 
ltiy*s permission.—Read v. St Am¬ 
brose Church, 20 A. 1002, 137 Pa. 820, 
11 L.R.A. 727. 

36. Services of organist 
I Va.—Forsberg v. Zehm, 143 S.B. 284, 

160 Va. 766. 61 A.L.R. 282. 

[37. Okl.—Cape v. Moore, 258 P. 606, 

122 OkL 229. 

I The legithnate nse by a church of 
I property given to it as such must 
result ^ its application for the bene- 
I fit of those who attend on. or are 
^ within the sphere of, the influence 
of the services of the church by 
bringing them under the influence 
of religion.—Williams v. Williams, 8 
S.E2d 834, 215 N.C. 789. 

38. Wis.—Cape v. Plymouth Cong. 

Church. 109 N.W. 928, 180 Wis. 

174. 

54 C.J. p 62 note 90. 

Additional uses 

(1) Where land is used for Church 
purposes, trustees could also use it 
to extent of producing oil and gas 
therefrom, and grantor’s heirs had 
no such estate as authorized them to 
m a in t ain injunction to prevent such 
use.—Davis v. Skipper, 88 S.W.2d 
818, 125 Tex. 864. 

(2) A provision in deed conve 3 rlng 
land to church J^stees that title 
would revest in grantor should land 
cea^ to be used for church purposes 
has been held not to show intent, on 
part of grrantor to restrict physical 
use of property as long as used for 
chxirch purposes.—Davis v. Skipper, 
supra. 
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alterations, and improvements,** and, whenever 
necessary or proper, take down the old edifice and 
rebuild on the same spot or elsewhere,^® or it may 
change its location, and erect a new edifice else¬ 
where;^^ nor will equity interfere to restrain such 
removal where it is clearly established that a 
majority of the corporators are in favor of removal, 
even though there had been no legal expression of 
the will of the corporators at a corporate meeting 
regularly called,^* tmless some breach of trust is 
involved.^* The power to remove is sometimes ex¬ 
pressly conferred by statute, although if the pow¬ 
er is gpranted by special act and is contingent on 
the destruction or serious injury “of the then ex¬ 
isting church building,” it is not a continuing power 
and is exhausted by its exercise.^^ Under a stat¬ 
ute giving it authority to do so, a religious society 
may build associate churches or chapels in the dty 
where it is located whenever in its judgment it 
becomes necessary or expedient to do so for the 
accommodation of its members.^^ 

Where trustees act as agents of an incorporated 
society with respect to repairs, improvements, and 
changes on the church property, they must carry 
out the reasonable and legal will and wishes of 
the corporation,^® but the presumption is that they 
have done so in the absence of evidence to the 
contrary.^7 Where the question is one not of agen¬ 
cy, but of title, as where the legal title to the church 
edifice is vested in another person or body than the 
congregation, the congregation has no right to 
tear it down for tihe purpose of repairing or rebuild¬ 


ing it, without the consent of such other person 
or body.^® Trustees only invested with control of 
the property may not oust persons worshiping in 
the church building and convert it to some use other 
than for the holding of divine services, even though 
a majority of the original congregation (has aban¬ 
doned the use of the property, leaving some of the 
original members who continue to worship there 
and are of the same persuasion,^* 

Investment of funds. The investment of church 
funds by a religious corporation for the purpose of 
obtaining revenue to accomplish the corporate ob¬ 
jectives is a legitimate use thereof for the main¬ 
tenance and support of the corporation®* and ex¬ 
press statutory authorization is not necessary in 
order to invest such funds.®! 

(2) Joint Use by Several Societies or by 
Several Church Groups of United So¬ 
ciety 

The relative rights of two or more societies who 
Jointly use and occupy church property will be deter¬ 
mined by the deed or agreement controlling Its use. 

Where two or more societies jointly use and oc¬ 
cupy the same church edifice, the rights of the 
individual societies to its use will be determined by 
the deed®* or the agreement®* controlling its use. 
Where the deed gives the first right to use for 
religious rites and ceremonies to one of the church¬ 
es, its right to priority is limited to a use for re¬ 
ligious ceremonies, the other churches being then 
entitled to use it for the same imrpose before the 
church having the prior right can use it for doc- 


39. N.T.—Cooper v, Sandy Hill First 
Presb. Church, 82 Barb. 222. 

Tenn.—Wilson v. Clinton Chapel 
African M. H Zion Church, 198 
S.W. 244, 138 Tenn. 898. 
implied power 

Statutory authority granted to un¬ 
incorporated religious society to 
erect and hold edifices and use them 
for purposes of public worship or 
for a parsonage implied a power to 
equip the buildmgrs and maintain 
them in repair for such uses.—Sales 
V. Southern Trust Co., 185 S.W.2d 
623, 182 Tenn. 270. 

40. N.T.—-Vooi:hees ▼. Amsterdam 
Presb. Church, 8 Barb. 135, affirm¬ 
ed 17 Barb. 103. 

41. Pa.—Cushman v. Good Shepherd 
Church, 29 A. 872, 162 Pa. 280. 

S.C.—Wagner v. Christ Hplscopal 
Church, 30 S.C.ljq. 165. 

42. Wis.—Kullnski V. Dambrowski, 
29 Wis. 109. 

43. Pa.—Cushman v. Church of 
Good Shepherd, 29 A. 872, 162 Pa. 
280. 

54 C.J. p 62 note 96, 


44, HI.—Chicago First M. E. Church 
V. Dixon. 52 H.B. 887, 178 HI. 260. 

46. N.T,—Church of Redemption v. 
Grace Church, 68 N.T. 670. 

46. N.T.—Cooper v. Sandy Hill First 
Presb. Church, 32 Barb. 222. 

47. N.T.—Cooper v. Sandy Hill 
First Presb. Church, supra. 

48. Neb.—^Tigard v. Moffltt, 14 N.W. 
534, 13 Neb. 565. 

Wis.—Heiss V. Vosburg, 18 N.W. 
463, 59 Wis, 532. 

49. Ky.—Hines v. Jones, 1 Ky.Op. 
219. 

60. N.T.—^Bowman v. Bloomfield 
Management, 99 N.T.S.2d 66, 197 
Misc. 523. 

Making of loans has been held to 
be within the Implied power of a 
holding commission chartered to 
hold legal title to property of re¬ 
ligious societies.—Branan v. Holding 
Commission, 189 S.E. 598, 183 Ga. 
736. 

Beligions Corporations Ziaw 

A statute in so far as it purports 
to restrict Investments of religious 
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corporations to securities considered 
lawful for the investment of trust 
funds relates only to Investments by 
denominational holding companies, 
baziks or trust companies to which 
corporate property has been trans¬ 
ferred in trust, and not to activities 
of the trustees of a religious corpo¬ 
ration.—^Bowman v. Bloomfield Man¬ 
agement, 99 N.T.S.2d 66, 197 Misc. 
523. 

51. N.T.—^Bowman v. Bloomfield 
Management, supra. 

52. Ky.—Sharp v. Benton, 64 S.W. 
636, 23 Ky.Li. 876. 

53. Pa.—^Appeal of Gass, 78 Pa. 39, 
13 AlUlR. 726—Kelffer v. Emrick, 
2 Leg.Op. 168. 

Effect of use 

Where majority of church voted 
to permit use of church building on 
certain Sundays by minority, use 
thereafter by minority was a recog¬ 
nition of permit and use could never 
ripen into adverse possession or give 
minority any greater rights, and vote 
settled the rights of the respective 
groups.—^Booker v. Smith, 214 S.W.2d 
513, 214 Ark. 102. 
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trinal discourses.®^ The society holding the legal 
title to the church edifice under the deed is the 
proper custodian thereof,®® and is entitled to rea¬ 
sonable notice of the time when the other churches 
desire to use the building,®® and may determine 
the right to its use as between several applicants 
who have selected the same time for its use.®*^ 
Where the use of the building and the time of use 
are specifically provided for in the constitution 
and b 3 '-laws of the corporation holding the leg^l 
title, the various churches are entitled to the use 
at the times provided for without application or 
notice to the corporation.®® UTierc the agreement 
controlling the use of a church building by two 
churches restricts its use to divine services, the re¬ 
striction has been construed to prohibit the holding 
of a Sunday school by either of the churches,®® 
but a prayer meeting has been held to be a divine 
service within the meaning of such a contract.®® 
Where two churches by agreement organize a unit¬ 
ed society and provide for the management of the 
joint property by the society, one of the churches 
on its own initiative and without the consent of the 
united society cannot offer the use of the church 
edifice which it occupies to a third church and en¬ 
ter into an agreement with such third church for 
its joint use.®i 

Organization of expelled members. Where after 
members of a church have been expelled they form 
a new society and enter into an arrangement' for 
the use of the church building by the new society, 
such contract rights as they may have lapse with 
its dissolution.®® 

§ 61 . -Remedies for Improper Exclusion 

Where members are Improperly excluded from the 
use of church property, they must apply to the courts 
for redress or appeal to the congregation. 


If members are improperly excluded from the use 
of the church property, they must apply to the 
courts for redress or appeal to the congregation.®® 
They cannot resort to acts of trespass to gain 
entrance to the church, and if they do so they are 
liable as trespassers,®^ or if their entry is forcible, 
they may be dispossessed by an order of court in an 
action for forcible entry and detainer restoring 
possession to those formerly in possession.®® A 
trustee of a religious society cannot be sued by 
his cotrustees as trespasser with relation to the 
property of the society.®® A majority of the trus¬ 
tees cannot by any rule or resolution exclude one 
of their number and so divest him of his rights as 
to make his subsequent act of obtaining possession 
of the trust property a tort.®^ A court of equity 
will intervene where a church building is wrong- 
fuller closed against members of the association 
who are cestuis que trust for whom the property is 
held in trust.®® 

Picketing of a church may be enjoined in a 
proper case.®® 

§ 62 . Alienation and Encumbrance 

Property owned by a religious society may be sold 
or conveyed by it subject to such restrictions and re¬ 
quirements as may be contained In Its own constitution 
or by-laws, statutes applicable thereto, and provisions of 
the conveyances under which It holds the property. 

Although it has been said that land dedicated to 
the service of charity and religion is practically 
inalienable,'^® a religious society, generally speaking, 
may sell and convey land which it owns subject to 
such restrictions and requirements as may be con¬ 
tained in its own constitution or by-laws,*^! or in 
statutes applicable thereto,^^ or in provisions of 


54. Ky.—Sharp v. Benton, 64 S.W. 
636, 23 Ky.L.. 876. 

55. Ky.—Sharp v. Benton, supra. 
58. Ky.—Sharp v. Benton, supra. 

57. Ky.—Sharp v, Benton, supra. 

58. S.D.—-Peterson v. Christianson, 
101 N.W. 40, 18 S.D. 470. 

69. Pa.—^Appeal of Gass, 73 Pa. 89, 
13 AulR. 726. 

60. Pa.—^Keiffer v. Bmrick, 2 Leg. 
Op. 168. 

6L N.Y.—Cammeyer v. United Ger¬ 
man Lutheran Churches, 4 Edw. 
223. 

GflL Ky.—^Berryman v. Beese, 11 B. 
lion. 287. 

63. Mo.—Fulbright v. Higgrinboth- 
em. 84 S.W. 875, 183 Mo. 668. 

64. Mo.—Pulbright v. Higginboth¬ 
am, supra. 

54 CJ. p 63 note 16. 


65. N.Y.—Central Park Baptist 
Church v. Patterson, 30 N.Y.S. 248, 
9 Misc. 452, 24 N.Y.Civ.Proc. 79. 

54 G.J. p 63 note 17. 

66. N.Y.—^Pultney M. B. Church v. 
Stewart, 27 Barb. 553. 

67. N.Y.—^Pultney M. EL Church v. 
Stewart, supra. 

68. N.J.—Mathis v. Holmes, 34 A.2d 
645, 134 N.J.Eq. 186. 

69. N.Y.—^Abyssinlan Baptist 
Church of City of New York v. 
African Nationalist Movement, 71 
N.Y.S.2d 93. 

Adjustment of dlfTerenoes with a 
religious congregation, whether by 
a faction of the same congpregation 
or other antagonists, must be ob¬ 
tained by peaceful methods, includ¬ 
ing resort to the public courts if nec¬ 
essary, not by methods oifensive to 
^the sanctity of the Sabbath and its 
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observance by worshipers gathered 
for such purpose within a church or 
other holy place.—-Abyssinian Bap¬ 
tist Church of City of New York v. 
African Nationalist Movement, su¬ 
pra. 

70. Pa.—^In re Evangelical Church 
of Lansford, 24 A.2d 42, 147 Pa. 
Super. 340. 

71- Pa.—^In re Craig's Estate, 52 A. 

2d 650, 356 Pa. 564. 

54 C.J. p 63 note 21. 

72. Ala.—Street v. Pitts^ 192 So. 
258, 238 Ala. 531. 

Pa.—^In re Evangelical Church of 
Lansford, 24 A.2d 42, 147 Pa.Su- 
per, 340. 

54 C.J. p 63 note 22. 

An ordinary voluntary association 
not organized under statutes relating 
to ecclesiastical corporation could 
not appoint a committee by vote to 
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trust deeds or of wills under which it holds the 
property.'^^ Where it is manifest from the terms 
of trust deed or will or charter under which church 
lands are held that the trustees named therein and 
their successors sihould hold only the naked legal 
title for the benefit of the body of worshipers, 
the trustees have no interest in the land which they 
can convey away from the body of worshipersJ^ 
The property can be disposed of only by the bod}' 
of worshipers or church as a church by complying 
with the provisions of the instrument creating the 
trust and as authorized by the laws and constitution 
of the church,*^5 the proper method of ascertaining 
the will of the majority of the members of the 
church being that prescribed in its charter or by¬ 
laws with reference to the transaction of its secu¬ 
lar businessA part only of a church named 
in the deed as beneficiary hag no power to transfer 
title to church property in the absence of evidence 
of authority to represent the entire church 
Where title to property is in the minister, the min¬ 
ister, being seized only in right of the church, has 
no power of alienation beyond the time of his min- 
istry.78 A deed to a bishop, providing that the 
grantor relinquishes all claim to any right of dis¬ 
posing of property otherwise than as provided for 
in the canons of the church, does not impress the 
property with a trust preventing alienation.'^® 

In the PhilippineSj the Roman Catholic Church is 
the owner of the churches, atrios, convents, and 
cemeteries where it is shown that they are built 
on sacred ground withdrawn from the commerce of 
men, and religious orders aflSliated with the Ro¬ 


man Catholic Church have no power to dispose of 
such places or buildings located on haciendas owned 
by them.®® 

§ 63. - Sale 

a. By members or trustees of unincorpo¬ 

rated society 

b. By incorporated society 

c. Sale for payment of debts 

a. By Members or Trustees of Tfnincorporated 
Society 

(1) In general 

(2) Consent of members to sale by trus¬ 

tees 

(1) In General 

Subject to statutory restrictions, property of an un¬ 
incorporated religious society to which It has title may 
be sold if the conveyance is made pursuant to the char¬ 
ter, constitution, by-laws, rules, or regulations of the 
association. 

An unincorporated religious association can sell 
or convey property to which it has title in the 
associate name if the conveyance is made pursu¬ 
ant to the charter, constitution, by-laws, rules, or 
regulations of the association.®^ Property owned 
by an unincorporated society may be conveyed by 
its members acting individually, or by trustees 
where the legal title is vested in them,®® but not by 
officers of the congregation having no title,®® 
Where the trustees hold the bare legal title and 
the possession, use, and control of the property is 
in the members, the trustees may not sell.®^ The 


sell OP convey property held by its 
trustees for religrious purposes.—Mc- 
Auliffe V. Russian Greek Catholic 
Church of St John the Baptist 36 
A.2d 63, 130 Conn. 621, certiorari de¬ 
nied Russian Greek Catholic Church 
of St John the Baptist v. McAuliffe, 
65 S.Ct 60, 323 U.S. 726, 89 L.Ed. 
683. 

73. La.—^Board of Trustees of Co¬ 
lumbia Road Methodist Episcopal 
Church of Bogalusa v. Richardson, 
44 So.2d 321, 216 La. 633. 

64 C.J. p 63 note 24. 

74. S.C.—Oorpos JhrlB cited in 
Turbeville v. Morris, 26 S.E.2d 821, 
824, 203 S.C. 287. 

54 C.J. p 63 note 26. 

75. Tenn.—^Bridires v. Wilson, 11 
Heisk. 468. 

SCethodist Bpiscopal Churoli 
Where the discipline of the Meth¬ 
odist Episcopal Church, South, set 
forth in detail what business miffht 
be taken up at certain conferences, 
but gave conferences no power to 
authorize trustees to dispose of 
church property, attempted convey¬ 


ance of lot and building of local con¬ 
gregation by three of the trustees 
thereof was void.—^Turbeville v. Mor¬ 
ris, 26 S.R2d 821, 203 SjC. 287. 

76. Ga.—Nelson v. Solomon, 37 S.B. 
404, 112 Ga. 188. 

Pa.—^Boras v. Gdovin, 7 Pa.Dist. & 
Co. 789. • 

77. Wash.—^Hilll Estate Co. v. Whit¬ 
tlesey, 67 P. 345, 21 Wash. 142. 

54 C.J. p 63 note 28. 

78. N.H.—New Market v. Smart, 45 
N.H. 87. 

79. Wash.—Wilkeson v. Rector, etc., 
of St. Luke’s Parish of Tacoma, 29 
P.2d 748, 176 Wash. 377. 

80. Philippine.—Government v. Ro¬ 
man Catholic Archbishop, 35 Phil¬ 
ippine 934. 

81. La.—^Rock Zion Baptist Church 
V. Johnson, App., 47 So.2d 397. 

82. Tex.—^Perry v. Long, Civ.App., 
222 S.W.2d 460, error refused. 

64 C.J. p 63 note 32. 

Quitclaim deed 

An unincorporated religious asso¬ 
ciation is presumably authorized to 
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act through its trustees, and quit¬ 
claim deed executed by trustees to 
whom land has been conveyed is 
not a mere nudum pactum ineffective 
as against association.—^Perry v. 
Long, supra 

83. By pastor and secretary 
Idaho.—^Apostolic Holiness Union v. 

Knudson, 123 P. 473, 21 Idaho 589. 

84. Mo.—^Murr v. Maxwell, App., 232 
S.W.2d 219. 

Neb.—Geiss v. Trinity Lutheran 
Church Congrregation, 230 N.W. 
668, 119 Neb. 745. 

Tex.—^Friendship Baptist Dlst. Ass’n 
V. Johnson, Clv.App., 230 S.W.2d 
698, error refused no reversible er¬ 
ror. 

Passive or naked trust 

(1) Conveyance to trustees of un¬ 
incorporated church without express 
trust terms or conditions made trus¬ 
tees mere passive depositaries of 
property with no active duty to per¬ 
form, and created express passive or 
naked trust, and, henca trustees had 
right of management and sale of 
property only by authority of mem- 
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grantors, members, or trustees, must observe the 
requirements contained in the organic law of the 
society governing conveyances by them,^® and in 
statutes applicable thereto,but they are not 
bound by statutory requirements applicable solely 
to religious corporations.®*^ Statutes dealing with 
unincorporated religious societies and providing 
for their organization under the statute by elec¬ 
tion of trustees do not operate to deprive an 
unincorporated society, which has not organized 
under the statute, of its right to convey its prop¬ 
erty. Trustees of such a society named by the 
instrument creating the trust may convey the legal 
title when authorized by the members of the so¬ 
ciety, the trustees acting under the trust deed, not 
under the statute.®® Where members of an unin¬ 
corporated society by unanimous resolution adopt¬ 
ed at a proper meeting authorize the minister to 
convey church premises by a fee simple deed, a con¬ 
veyance by him will bind the church and its mem¬ 
bers and give the purchaser a fee simple title.®® A 
corporation, formed by the members of an unincor¬ 
porated religious society to acquire, hold, and dis¬ 
pose of property for educational purposes, has pow¬ 
er to contract for a transfer of property.®® Where 
a local congregation belonging to a conference be¬ 
comes extinct, under some statutes the trustees of 
the conference, and not the trustees of the con¬ 
gregation, are authorized to sell the church prop- 
erty.®i 

(2) G)nsent of Members to Sale by Trustees 

Consent or approval of members, or of certain boards 
or officers, of the society may be necessary to a valid 
sale. 


The consent or approval of members or of cer¬ 
tain boards or officers of the society is necessary to 
a conveyance by trustees whenever and to the ex¬ 
tent required by the constitution of the society,®® 
or by the trust deed under which the property is 
held by the society;®® but a consent secured infor¬ 
mally and orally is sufficient in the absence of re¬ 
quirements to the contrary,®^ especially where it is 
shown that the uniform and unvaried practice has 
been to manifest approval verbally in informal con¬ 
sultation.® 5 A consent given at a meeting of the 
members duly called is sufficient®® 

b. By Incorporated Society 

(1) In general 

(2) Authorization generally 

(3) Notice of meeting to authorize alien¬ 

ation ’ 

(1) In General 

Property of an incorporated religious society may be 
sold, subject to any restrictions Imposed by statute, by 
charter, or by the terms of the trust under which the 
property is held. 

An incorporated religious society may sell prop¬ 
erty ^which it owns, subject to statutory or char¬ 
ter restrictions,®*^ and in conformity with, and in 
furtherance of, the trust under which the property 
may be held.®® Property owned by a corporation 
free of trust may be conveyed by it free of any en¬ 
cumbrance,®® and, where the conveyance by trustees 
acting for the corporation in good faith is made 
for a valid consideration and in conformity with 
the vote of a majority of the corporate members. 


bers of local congregration, in whom 
beneficial title was vested, or other 
authority of church.—Humphries v. 
Wiley, Tex.Civ.App., 76 S.W.2d 793, 
error dismissed. 

(2) Under such circumstances 
trustees had no power to convey min¬ 
eral rights in land without direction 
or consent of members of church or 
other church authority.—Humphries 
V. Wiley, supra. 

85. Iowa.—^Hubbard v. German 
Catholic Cong., 34 Iowa 31. 

86. Iowa.—^Hubbard v. German 
Catholic Cong., supra. 

87. N.Y.—Peiner v. Reiss, 90 N'.T.S. 
568. 98 App.Div. 40. 

64 aj. p 63 note 36. 

88. Ky,—^Moreland Union Sunday 
School V. Moreland Christian 
Church, 188 S.W. 626. 171 Ky. 534. 

88. S.C.—Jeffery v. Bhrhardt, 43 S, 
E5.2d 483, 210 S.C. 619, 172 A.L.R. 
1046. 

80. Minn.—^Parker College v. Minne¬ 


sota Annual Conference, 235 N.W. 
12, 182 Minn. 501. 

91. Kan.—^Board of Trustees of 
Kansas Annual Conference of 
Church of United Brethren in 
Christ V. Mount Carmel Communi¬ 
ty Cemetery Ass’n, 103 P.2d 877, 
152 Kan. 243. 

Ohio.—Mansfield v. Higgins, 184 N, 
R 295, 44 Ohio App. 59. 

92. La.—Rock Zion Baptist Church 
V, Johnson, App., 47 So.2d 397. 

64 C.J. p 64 note 38. 

93. Ky.—Hines v. Jones, I Ky.Op. 
219. 

Mo.—^McCallister v. Ross, 56 S.W. 
1027, 156 Mo. 87. 

The validity of an option executed 
by trustees of religious society giv¬ 
ing grantor of realty conveyed to so¬ 
ciety for church purposes the right 
to repurchase property if it should 
be sold was not established, in ab¬ 
sence of evidence showing a meeting 
of congregation authorizing trustees 
to give option, or of any other au- 
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thority for option.—^In re Evangelical 

Church of Lansford, 24 A.2d 42, 147 

Pa.Super. 340. 

94. N.T.—IFeiner v. Reiss, 90 N. 
Y.S. 568, 98 App.Div. 40. 

95. N.Y.—IFeiner v. Reiss, supra. 

54 C.J. p 64 note 41. 

98. Iowa.—^Hubbard v. German Cath¬ 
olic Cong., 34 Iowa 31. 

97. Ala.—Gk>odhope Colored Presby¬ 
terian Church V. Lee, 1 So.2d 911, 
241 Ala. 195. 

Mo.—Corpus Jtirls dted In Sosna v. 
Fishman, App., 154 S.W.2d 898, 
400. 

Pa.—St. Nicholas Russian Orthodox 
Catholic Soc. v. Baron, Com.Pl., 39 
Luz.Leg.Reg. 157. 

Wash.—iWilkeson v. Rector, etc., of 
St. Luke's Parish of Tacoma,, 29 
P.2d 748, 176 Wash. 377. 

54 C.J. p 64 note 44. 

98. Mass.—Sohier v. Trinity Church, 
109 Mass. 1. 

99. Colo.—Uzzell v. McClelland, 176 
P. 804, 65 Colo. 324. 
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it is valid as against the protest of the minority.^ 
The power of alienation is in the corporate body, 
whether it be parish,^ society or congregation,^ 
trustees,^ rector, wardens, and vestrymen,5 or the 
minister as corporation sole.® Where a church cor¬ 
poration acts through authorized officers or trustees, 
the validity of a sale of church property by offi¬ 
cers or trustees de facto cannot be collaterally at- 
tacked.7 Restraints may be imposed by statute on 
the power of a religious corporation to alienate 
proiperty, as, for example, that it cannot alienate 
imless on a valuable consideration inuring to the 
corporation as such.® Restraint on alienation by 
a religious corporation imposed by charter may 
later be removed by the legislative will, whether ex¬ 
pressed in a special or general act® 

(2) Authorization Generally 

Authorization by the members of the society may be 
necessary to a sale of church property by the trustees 
of the corporation. 

Where the members of the society constitute the 
incorporated body, consent of the corporation is 
necessary to a sale of the church property by the 
trustees,!® and trustees acting without the con¬ 
sent of the corporation have no title to convey, 
and their deed executed under such circumstances 
is void,!! even though a special act of the legis¬ 
lature purports to give them authority to do so.!® 


A fortiori, an instrument purporting to be the 
deed of an incorporated church, executed by the 
pastor and a minority of the trustees, without the 
authority of the church body, has no validity re¬ 
gardless of recitals of authorization made therein.!® 
Authorization at a meeting duly called and at 
which a quorum was present has been held neces¬ 
sary to the validity of a sale by a religious cor¬ 
poration.!^ It has been held that a statute requir¬ 
ing consent of the congregation to a sale by the 
trustees does not require their consent to a mort¬ 
gage by the trustees.!® 

(3) Notice of Meeting to Authorize Alien¬ 
ation 

statutory requirements and the rules of the church 
relative to notice of meetings to authorize a sale of 
church property must be observed. 

It is essential that all statutory requirements with 
respect to notice of meetings to authorize a sale 
of the property be complied with,!® or, in the ab¬ 
sence of provisions for notice in charter or by¬ 
laws, such notice must be given as the officers of 
the corporation in their warrant for the meeting 
shall direct,!7 but, in the absence of statutory re¬ 
quirements as to notice, due notice given in accord¬ 
ance with the rules of the church is sufficient.!® 
Special notice is not required where authority for 
the sale is voted at a regular annual meeting,!® 


1. Colo.—^Uzzell V. McClelland, su¬ 
pra. 

Mo.—Sosna v. Mshman, App., 154 
fi.W.2d 398. 

2. U.S.—^Mason t. Muncaster, D.C., 
9 Wheat 445, 6 KEd. 131. 

3. Ill.—Jones v. Sacramento Ave. M. 
K Church, 84 N.E. 1018, 198 HI. 
626—Sterling Zion Church v. 
Mensch, 52 NJBL 858, 178 HI. 225. 

4. N.J.—Grupe v. RudlslU, 186 A. 
911, 101 N.J.BQ. 146. 

54 C.J. p 64 note 50. 

5. N.J.—^Lane v. Calvary Church, 45 
A. 702, 59 N.J.E<1. 409. 

Pa.—Cushman v. Church of Good 
Shepherd, 14 Pa.Co. 26. 

6. Ministerial lands in. XTew Engl a nd 
B.L—Corpus Juris cited in In re 

Callan, 160 A. 921, 922, 52 R.L 313. 
54 C.J. p 64 note 52. 

7- Mo.—^Poplar Bluff First M. B. 
Church V. Berryman, 261 S.W. 73, 
308 Mo. 475. 

8. N.T.—^Madison Ave. Bapt Church 
V. Oliver St Bapt Church, 46 N.T. 
131, 11 Abb.Pr.,N.S., 132. 

9. Pa.—Appeal of Burton, 57 Pa. 
218. 

54 C j. p 65 note 60. 

10. Mont—Smith v. St John Bap¬ 
tist Church of Bozeman, 211 P.2d 
975, 123 Mont 264. 

64 C.J. p 65 note 65. 


11. Ala—^Lauderdale v. Peaxje Bap¬ 
tist Church of Birmingham, 19 So. 
2d 542, 246 Ala 105. 

Mont—Smith v. *St John Baptist 
Church of Bozeman, 211 P.2d 976, 
123 Mont 264. 

N.J.--St John the Baptist Greek 
Catholic Church of Perth Amboy 
V. Gengor, 189 A. 118, 121 N.J.Bq. 
349. 

54 C.J. p 65 note 66. 

Implied authority 

(1) Authority conferred by articles 
of incorporation to manage affairs of 
church did not contemplate sale of 
building acquired for religious pur¬ 
poses, and such sale was not within 
scope of corporate powers or pur¬ 
poses delegated to trustees.—Smith 
V. St John Baptist Church of Boze¬ 
man, 211 P.2d 976, 123 Mont 264. 

<2) Fhct that church members per¬ 
mitted trustee to lease church prop¬ 
erty as he saw flt and to otherwise 
care for it would not justify an in¬ 
ference that trustee had the power 
to sell it—Smith v. St John Bap¬ 
tist Church of Bozeman, supra. 

Ohio.—South IKenton tlnion Sun¬ 
day School Assoc. V. Elspy, 17 Ohio 
Cir.Ct 624, 9 Ohio Clr.Bea 695. 

13. Ala—Pallilla v. Galilee Baptist 
Church, 112 So. 134, 215 Ala 667. 
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14. N.T.—^Moore v. St Thomas, 4 
Abb.N.Cas. 51. 

15. Mich.—Scott V. Jackson First 
Free Methodist Church, 16 N.W. 
891, 50 Mich. 528. 

16. Mass.—Wiggin v. Lowell First 
Freewill Baptist Church, 6 Mete. 
SOL 

17. Masa—Wiggin v. Lowell First 
Freewill Baptist Chiirch, supra 

18. ni.—Jones V. Sacramento Ava 
M. B. Church, 64 N.EL 1018, 198 HI. 
626. 

N.T.—^Madison Ave. Baptist Church 
V. Oliver St Baptist Church, 3-1 N. 
T.Super. 109. 

Usage having effect of by-laws 

Evidence showed that no notices 
of church business meetings, at 
which five persons were elected 
church trustees and authorized to 
execute deed conveying land on which 
church building stood, were given to 
all members of church before such 
meetings, as required by usages hav¬ 
ing effect of by-laws, so that meet¬ 
ings and actions taken thereat were 
invalid, and deed, executed by such 
persons as trustees, was void.-^ 
Banks v. Community Church of ILa 
Grande, 166 P.2d 65, 178 Or. L 

19. Ohio.—Wiswell v. Cincinnati 
First Cong, Church, 14 Ohio St. 3L 
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or at an adjourned session of such annual meet- 
ing.20 Where due notice is given, the meeting fair¬ 
ly conducted, no lawful vote excluded, and no un¬ 
lawful vote admitted, the objection that the vote 
was illegal for want of a proper register is of no 
force.2i 

c. Sale for Payment of Debts 

Property of a religious society may be sold for pay¬ 
ment of its debts. 

A religious society may dispose of its property 
to pay its debis when necessary for that pur¬ 
pose and, unless restrained by charter or stat¬ 
ute, it may assign its property in trust for the 
pajTnent of its debts.^S If a religious society or its 
trustees refuse to sell its property to pay its debts, 
a court of equity, in the absence of a statutory 
prohibition, will enforce the sale in a proceeding 
in rem,24 or will declare an equitable lien and en¬ 
ter judgment directing a sale of the property as 
in mortgage foreclosure, ^5 or, on petition stating 
the facts, will grant an injunction to prevent any 
disposition of the church property before the result 
of an action at law shall be reached.26 Unless ex¬ 
empted by statute, a church edifice is subject to a 


mechanic's lien,27 and to seizure and sale under 
execution,28 Informalities in the execution will 
not defeat the purchaser's title where they have 
been waived by the church corporation.^^ Where, 
after the sale of the property of a church under a 
decree of court for the pa>Tnent of its debts, a sur¬ 
plus remains, that surplus is held as the whole fund 
or property was held, and no other or different con¬ 
dition can be attached to it^o 

§ 64. -Mortgage or Other Lien 

A church may be authorized to mortgage Its prop¬ 
erty, and, In order to be valid, a mortgage on such prop¬ 
erty must be authorized and executed by the officers 
or persons having authority to do so. 

A religious society may, by the terms of its 
charter, be prohibited from giving a mortgage or 
lien on its property,or by the terms of an act of 
the legislature dedicating realty to the church.22 
A church may be authorized to mortgage its prop¬ 
erty,23 but it cannot mortgage property it does 
not own.34 

A mortgage of church property must he author¬ 
ized and executed by the officers or persons hav¬ 
ing authority to do so.35 Generally, trustees of 


20. Ohio.—Wls^vell V. Cincinnati 
First Cong-. Church, supra- 

21. !N‘.Y.—^In re Bulfalo First Presb. 
Soc,, 12 N.E. G26, 106 X.T. 251. 

22. Conn—^Eggleston V, Doolittle, 33 
Conn. 396. 

23. N.T.—^De Ruyter v. St Peter’s 
Church, 3 N.Y. 238. 

24. Mo.—^Bushons v. Taylor, 82 Mo. 
660. 

Va.—Linn r. Carson, 32 Gratt 170, 
73 Va. 170. 

25. N.Y.—^Perry v. Protestant Epis¬ 
copal Church Board of Missions, 6 
N,E. 116, 102 N.Y. 99. 

28. Oa.—^Lyons v. Planters' Loan, 
etc., Bank, 12 S.E. 882, 86 Ga. 485, 
12 L.R.A. 155. 

27. Or.—^Harrisburg Lumber Co, v. 
Washburn, 44 P. 390, 29 Or. 150. 

28. Or.—^Harrisburg Lumber Co. v. 
Washburn, supra. 

29. Pa.—St Bartholomew's Church 
V. Wood, 80 Pfiu 219. 

80, Ky.—Harper v. Straws, 1*4 B. 
Hon. 48. 

81. Pa.—^Morrison v. Ann Carmichael 
Memorial Presb. Church, 116 A. 
801, 273 Pa. 162. 

Party wall 

A charter provision which pro¬ 
hibits placing of a mortgage or lien 
on the property is not violated by 
construction of a party wall.—^Morri¬ 
son V. Ann Carmichael Memorial 
Presb. Church, supra. 

88. Neh.—Home Sav. 4s Loan Ass'n 


V. Mount Zion Baptist Church, 299 

N.W. 287. 139 Neb. 867. 

BnUdtags as realty 

(1) Where church building was a 
permanent improvement on lot at 
time mortgage was executed, it was 
properly considered as "realty" and 
a component part of the premises 
described in the instrument, and de¬ 
cree, enjoining the mortgagee from 
diverting the property to any use oth¬ 
er than its use as a church, unequiv¬ 
ocally disclosed the intent to extend 
the protection of the injunctive proc¬ 
ess to the building as well as to the 
earth on which the building was situ¬ 
ated.—State ex rel. Home Sav. & 
Loan Ass'n v. Davis, 299 N.W, 291, 
139 Neb. 875, 

(2) An act of the legislature dedi¬ 
cating realty to the use of a particu¬ 
lar church, providing that church 
should within a year use and occupy 
realty for church purposes, and that. 
If church should abandon use of re¬ 
alty for one year, title should revert 
to the state, was applicable to church 
building thereafter constructed on 
the realty, so that power to mort¬ 
gage church building was nonexist¬ 
ent, and, hence, mortgagee was not 
entitled to have mortgage on church 
building foreclosed, since church 
building was part of "realty".—^Home 
Sav. 4b Loan Ass'n v. Mount Zion 
Baptist Church, 299 N.W. 287, 189 
Neb. 867. 

(3) The fact that mortgagee er^ 
roneously thought that limitation as 
to use of realty given to church by 
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legislature for church purposes only 
[would not apply to church building 
would ,not entitle mortgagee to relief 
in equity.—^Home Sav. & Loan Ass’n 
V. Mount Zion Baptist Church, supra, 

33. Ill.—^Love V. Metropolitan 
Church Assoc., 184 IlLApp. 102. 

AuthorizatioxL of trustees 
Under permissive statute an unin¬ 
corporated religious association had 
authority to authorize its trustees 
to execute note and mortgage on 
property of association in their ca¬ 
pacity as trustees.—^Mercantile-Com¬ 
merce Bank & Trust Co. v. Howe, 
C.C.AJVrk., 113 P.2d 893. 

Deed of trust held valid 
Mo.—^Ervln v. Davis, 199 S.W.2d 366, 
355 Mo. 951. 

Uoztgagee in possession 
An association which fuH ac¬ 
cess to, and use of, church property 
with the consent of the church, hav¬ 
ing paid a substantial amount on a 
church debt secured by a mortgage 
and spent sums for maintenance and 
repair of the church building, has 
the rights of a mortgagee in pos¬ 
session and is entitled to retain pos¬ 
session until its equitable lleoi on the 
property is lifted by payment of the 
mortgage debt.—WUllamstown Bap¬ 
tist Church V. Henley, 148 P.2d 269, 
158 Kan. 324. 

34. Ala—^Dunn v, EUisor, 141 So. 
700, 225 Ala 15. 

35. Mich.—^Horbal v. St. John’s Greek 
Catholic Church of Detroit, 244 N- 
W. 493, 260 Mich. 881. 
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a religious society have no power to mortgage the 
church property in the absence of authorit\’ from 
the society to do so in the form of a vote grant¬ 
ing the authority in express terms, a deed, or church 
rules and discipline.36 Such authority must be ex¬ 
press and special it cannot be implied from 
authority to the trustees to proceed with the build¬ 
ing of the church and to do whatever is necessary 
in the premises.38 Where the society has a con¬ 
gregational form of government the consent of a 
majority of the members of the congregation to 
the giving of the mortgage must first be obtained, 
where its charter or the governing statute so pro¬ 
vides,83 but a mortgage of church property in the 
usual form of a corporate mortgage, signed by the 
president and attested by the secretary of the cor¬ 
poration, is presumably executed with the authority 
of the corporation.** 3 Under some statutes, the 
trustees of congregationally controlled churches 
have power to mortgage church property without 
the authorization of the congregation.^! 

On foreclosure of a mortgage the corporation 
as mortgagor cannot question the validity of a 
covenant in the deed of the property to it.^^ 

A deed of trust executed by a religious corpora¬ 
tion as evidence of a loan transaction is a mortgage, 
and not a conveyance of land within a statute re¬ 
quiring conveyances to be made under corporate 

seal.^8 


§ 65. - Validity 

a. In general 

b. Consent of superior church judicatory 

or conference 

c. Sanction of court or legislature 
a. In General 

In order to be valid the sale of property of a rell- 
nlous society must cor.fo"r.i to statutory reouirements, the 
rules and discipline of the church or denomination, the 
terms of the trust, and the rules governing the sale of 
property generally. 

A sale of property of a religious society, in or¬ 
der to be valid, must conform to statutory require¬ 
ments,**^ and the rules and discipline of the church 
or denomination,'*® even where they add to the 
statutory requirements, provided, however, there 
is no inconsistency or statutory prohibition in¬ 
volved.'*® The conveyance must be supported by 
a valuable consideration.'*’^ In the case of trust 
property, a lease^® or sale^® in furtherance of the 
trust, if it conforms to law in other respects, is 
valid. For example, a religious society having 
power to remove its meeting-house from one loca¬ 
tion to another may sell and convey the real prop¬ 
erty on which the church building stands free of 
the trust on which it holds it in order that with 
the proceeds it may purchase new land and erect 
a new building, holding the newly acquired prop¬ 
erty on the same trusts as the old.®® Proceeds of 
the sale must be used in conformity with the trust 


Autliorlzatlon 1)y trustees 
Where It Is necessary that the 
trustees authorize a mortgage, a 
mortgage signed by the proper of¬ 
ficers of the corporation after au¬ 
thorization by a parish meeting, but 
not a trustees* meeting. Is void. In 
such a case, the officers of the cor¬ 
poration are not, by virtue of their 
office, empowered to execute a mort¬ 
gage.—Slavin v. St. Stephens Roman 
Catholic Magyar Church, 168 A. 226, 
114 N.J.B<1. 27. 

36. Mo.—^Murr v. Maxwell, App., 
232 S.W.2d 219. 

54 C.J. p 66 notes 2, 7, 

37. Lia.—Patterson v. Baptist 
Church, 8 La-App. 109. 

38. BZy.—^Hyde Park Supply Co. v. 
Peck-Williamson Heating, etc., Co., 
196 S.W. 1116, 176 Ky. 613, 197 S. 
W. 391, 176 Ky. 666. 

39. N.T.—In re Beth Israel, 187 N. 
T.S. 36, 114 Mlsc. 682. 

40. N.J.—^Page v. Asbury M. B. 
-Church, 78 A. 246, 78 N.J.Ea. 114. 

41. Ark.—^Hale v. Central Bank, 43 
SjW.2d 630, 184 Ark. 829. 

42^ U.S.—Federal Deposit Ins. Corp. 


V, Congregation Poiley Tzedeck, j 
C.C.A.N.T., 159 F.2d 163. j 

43. Tex,—^Macedonia Baptist Church 
▼. Farm & Home Sav. & Loan 
Ass*n. Clv-App., 110 S.W.2d 1013. 
error dismissed. 

Validity of uzuealed Instrument 

(1) A deed of trust executed by 
religious corporation to evidence 
loan transaction or mortgage was 
not invalid for failure to bear corpo¬ 
rate seal on theory that it created 
trustee named therein an attorney 
in fact to act for corporation in 
conveying lands without seal with¬ 
in statutory prohibition.—Macedonia 
Baptist Church v. Farm & Home Sav. 
& Loan Ass*n, supra. 

(2) A church corporation could not 
be heard to say, long cLfter foreclo¬ 
sure and repossession of church 
property under deed of trust, that 
instruments^ solemnly authorized and 
intended as valid liens in their in¬ 
ception, were void because of absence 
of metallic seal which church never 
owned.—^Macedonia Baptist Church v. 
Farm & Home Sav. & Loan Aas’n, 
supra. 

44. N.J.—<^rupe v. Rudlsill, 136 A. 
911, 101 H.JJEqt, 146. 
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45. La.—^Rock Zion Baptist Church 
V. Johnson, App., 47 So.2d 897. 

64 C.J. p 66 note 12. 

46. K.J.—Grupe v. Rudisill, 136 A 
911, 101 >r.J.Bq. 145. 

47. La.—^Rock Zion Baptist Church 
V. Johnson, App., 47 So.2d 397. 

Pailure to coiuolidate 
On failure of dominant object to 
unite two churches into one, con¬ 
sideration for conveyance of church 
property failed, and grantor may 
rescind it and procure its cancella¬ 
tion.—Bvangelische Lutherische St 
Thomas Gemeinde v. German Bvan- 
gelical Lutherische St Matthews 
Church, 210 N.W. 942, 191 Wis. 340, 
60 AL.R. 113. 

48. Mass.—^Hollywood v. Brockton 
First Parish, 78 N.E. 124, 192 Mass. 
269. 

64 C.J. p 66 note 17. 

49. Md.—Starr v. Starr Methodist 
Protestant Church, 76 A 695, 112 
Md. 171. 

54 C.J. p 66 note 18. 

50. Md.—StajT V. Starr Methodist 
Protestant Church, 76 A 696, 112 
Md. 17L 

54 C.J. p 66 note 20. 
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provisions in the original deed of the property 
sold.5i 

b. Consent of Superior Glmrcli Judicatory or 
Conference 

The consent of a superior church Judicatory to the 
conveyance of property, although required by the canons 
of the church, has been held not necessary unless the 
statute foilows church law. 

The consent of a superior church j*udicatory to 
the conveyance hy a religious society, although re¬ 
quired by the canons of the church, is not neces¬ 
sary where the statute authorizing the convey¬ 
ance grants the power to convey without any such 
restriction,^2 is necessary where the statute 

follows the church law in this respect^^ An asso¬ 
ciation or conference of churches has itself no 
power of alienation of land devised to an individual 
church of the conference but where land is 
held by a church subject to dhurch rules and disci¬ 
pline and a sale is made which is within the terms 
of a church rule requiring the consent of the con¬ 
ference, a failure to secure the consent of the con¬ 
ference invalidates the sale.55 A church rule re¬ 
quiring consent of the conference to a sale or 
mortgage of property held by trustees for an in¬ 
dividual church does not apply to a sale of prop¬ 
erty which had been conveyed directly to an in¬ 
dividual church corporation without the interven¬ 
tion of trustees. Property so held may be sold by 
the church corporation without the consent of the 
conference.56 The question whether such consent 
is necessary under a statute requiring trustees to 


hold and administer church property according to 
the rules and usages of the denomination to which 
the church members of the corporation belong has 
been raised, but not decided, in a case where it ap¬ 
peared that the judicatory consented to the sale 
on conditions which were performed.®*^ 

c. Sanction of Court or Legislature 

(1) In general 

(2) Statutory leave of court 

(1) In General 

Courts of equity have Inherent power to order a sale 
of church property, and a conveyance may be authorized 
by the legislature by special statute. 

Independently of statute, a court of equity has 
inherent power to order a sale of property held 
in trust for a religious society where such action 
is necessary to the execution of the purposes of 
the trust and for the protection of the estate and 
the rights of the beneficiaries.58 This power of the 
equity court to direct a conveyance of a trust-es¬ 
tate in furtherance of the trust may be exercised 
by the legislature in a special statute authorizing 
the trustees of a particular church to convey the 
lands held in trust.^^ 

(2) Statutory Leave of Court 

Under some statutory provisions property of a reli¬ 
gious society may not be sold or mortgaged without 
leave of court. 

Under some statutes, a religious corporation is 
not authorized to sell or mortgage any of its 
real estate without leave of court®® Under stat- 


51. Mass.—Trustees of Church of 
the Disciples v. Benevolent Fra¬ 
ternity of Unitarian Churches, 64 
:N'.R2d 623, 319 Mass. 38. 

52. Mass.—Sohier v. Trinity Churdx, 
109 Masa 1. 

Pa.—^In re Louther Memorial M. B. 
Church, 22 Pa.Dist. 858, <40 Pa.Co. 
611. 

53. N.J,—^Trinity Cathedral in Dio¬ 
cese of N. J. V. Btz, 44 A.2d 394, 
137 N.J.Bq. 261. 

Pa.—^In re Keefe's Estate, 42 Pa. 
Dist & Co. 426, 89 Pittsb.Le£r.J. 429, 
55 York Des.Rec. 163. 

54 C.Jr. p 67 note 22. 

54. Ind.—^Doughty v. Herr, 185 NJE. 
657. 97 Ind.App. 437. 

Va.—^Boxwell v, Affleck, 79 Va. 402. 

55. Ky.—Clay v. Crawford, 183 S.W. 
2d 797, 298 Ky. 664—Smallwood v. 
Robinson. 265 S.W. 441, 204 Ky. 
836. 

Sale aa oonstitsting llraiid 
Deed by which trustees for volun¬ 
tary eodiesiastical association, with¬ 
out consideration, conveyed church 
property purchased by association to 


ecclesiastical corporation secretly in¬ 
corporated by one of trustees and not 
affiliated with national ecclesiastical 
organization of which association 
was a part, must be set aside as a 
fraud on the members of association, 
and ecclesiastical corporation sub¬ 
sequently organized by members of 
association was the equitable suc¬ 
cessor to rights of association and 
entitled to possession and use of 
such church property to exclusion of 
grantee corporation.—United Arme¬ 
nian Brethren Evangelical Church v. 
Kazanjian, 34 K.'W’.2d 510, 822 
651. 

53. Mo.—^Poplar Bluff First M. B. 
Church v. Berryman, 261 S.W. 78, 
303 Mo. 475. 

57. N.T.—^In re Buffalo First Presb. 
Soc., 12 N.E. 626, 106 N.Y. 26L 

58. Conn.—Bristol Baptist Church v. 
Connecticut Baptist Convention, 
120 A. 497, 98 Conn. 677. 

Mass.—Crawford v. NIes, 118 N.B. 
408, 224 Masa 474. 

59. DeL—•Wilmington Baptist Church | 
V. Laird, 85 A, 1082, 10 DeLCh. 118.1 
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30. Pau—In re Evangelical Church 
of Lansford, 24 A.2d 42, 147 Pa. 
*Super. 840—^In re St. George's Ro¬ 
man Catholic Parish, Com.Pl., 29 
Del.Co. 1. 

54 C.J. p 67 note 82. 

Uhlnoorporated assooiatioiui 

(DA church congregation, which 
is an unincorporated association, is 
within the statuta—^In re Evangeli¬ 
cal Church of Lansford, 24 A.2d 42, 
147 Pa.Super. 840. 

(2> Where unincorporated religious 
association had become extinct and, 
under rules of parent church, the 
property and assets of association 
reverted to church conference, court 
of common pleas, on petition of pre¬ 
siding elder of conference, had au¬ 
thority to order sale of association's 
real estate and payment of proceeds 
to conferenca—In re Evangelical 
Church of Lansford, supra. 

To. Oallfomla 

(1) Under the provisions ' of the 
nonprodt corporations law, a non¬ 
profit ecclesiastical corporation 
power to dispose of all real prop¬ 
erty held by it in fee ownership.— 
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utes requiring court sanction for a conveyance by 
a religious corporation, it has been held that a 
valid mortgage may be given without such sanc¬ 
tion,®! and under statutes permissive in terms rather 
than mandatory it has been held that a failure to 
obtain an order of court does not defeat the gran¬ 
tee’s title to the land conveyed.®^ 

Purpose and scope of statute. It is not the pur¬ 
pose of the statute to give the court -power to con¬ 
trol or manage the property of a religious corpo¬ 
ration,®® but merely power to prevent the misap¬ 
plication of its funds.®^ The statute applies only 
to religious corporations,®® domestic corporations,®® 
real property,®*^ a sale as distinguished from an 
assignment®® or from an agreement accompany¬ 
ing the sale,®® and a sale by the corporation of its 
own property as distinguished from a conveyance 
by a corporation trustee to the beneficiary,7® or by 
trustees of an unincorporated church to the church 
after it has been incorporated.^! 

The sanction of the court will not give validity to 
an otherwise invalid sale;*^® and it has been held 
that the court has no jurisdiction to direct a sale 
which has not the consent of the congregation when 
the statute requires it.^® The statute does not pro¬ 
hibit a religious corporation from making, with¬ 
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out such consent, an executory contract of sale 
preliminary to conveyance; and it is sufficient if 
the consent is obtained after the contract, and be¬ 
fore the time of conveying the property.The 
provisions of the statute have been held not to 
exempt church property from sale under execu¬ 
tion,^® and such property can be sold to satisfy 
a judgment against the church.^® 

Application. In the absence of any restrictions 
on their power with respect to such an application, 
or of any requirement that there should be a vote 
of the congregation to sanction their action, the 
vestry or trustees of a church may apply to the 
court to be allowed to sell or mortgage its real 
estate.^*^ Under some statutes, if the society is 
unincorporated, the petition must be by the trus¬ 
tees or other officers of the society.*^® A court has 
no jurisdiction to sanction the sale on the applica¬ 
tion of a pewholder*^® or of a faction of a church, 
where neither the church corporation nor its trus¬ 
tees have been made parties thereto.®® Where the 
statute so provides, a sale may be ordered on peti¬ 
tion of a citizen of the vicinity where the property 
has been abandoned for religious use.®! 

The application should state the reasons for the 
sale,®® compliance with the statutory requirements 


Westwood Temple v. Emanuel Cen¬ 
ter, 221 P.2d 146, 98 CalJi.pp.2d 766. 

(2) A nonprofit ecclesiastical cor¬ 
poration, purchasing city lota, to 
which title was taJcen in name of 
one who executed personal note se¬ 
cured by trust deed and transferred 
title to corporation, which reduced 
balance due on purchase price by 
monthly paTinents and discount to 
sum which certain members of con¬ 
gregation borrowed to pay off trust 
deed, after which note was liquidated 
with sums taJcen from building fund 
and corporation’s general fund, held! 
lots in outright ownership, not in re¬ 
sulting trust for all members of its 
congregation, and, hence, had power 
to convey them to another such 
corporation.—Westwood Temple v. 
Emanuel Center, supra. 

<8) The earlier law prohibited a 
religious corporation from selling 
Its property without an order of 
court authorizing the sale.—-West- 
wood Temple v. Emanuel Center, su¬ 
pra—54 C.J. p 67 note 82. 

61. N.T.—Manning v. Moscow Presb. 
Soc., 27 Barb. 52. 

64 C.J. p 67 note 34. 

62. Ohio.—Sullivan v. Columbiana 
County lAgiicultural Soc., 28 Ohio 
N.P.,N.S., 49. 

'63. N.T.—Wheaton v. Gates, 18 N,Y. 
895. 


64. N.T.—^Albany South Baptist Soc. 
V. Clapp, 18 Barb. 35. 

54 C.J. p 67 note 37. 

65. N.Y.—Peiner v. Reiss, 90 N.Y.S. 
568, 98 App.Div. 40. 

66. N.Y.—^Muck v. Hitchcock, 106 
N.K 76, 212 N.Y. 283, Ann.Cas. 
1915D 666. 

54 C.J. p 67 note 39. 

67. N.Y.—Beach v. Allen, 7 Hun 
441. 

64 C.J. p 67 note 40. 

68. N.Y.—^De Ruyter v. St. Peter’s 
Church, 3 N.Y. 238. 

54 C.J. p 67 note 41. 

69. N.Y.—^Platbush Second Reformed 
Protestant Dutch Church v. Plat- 
bush Reformed Protestant Dutch 
Church, 221 N.Y.S. 396, 220 App. 
Div. 244. 

54 CJ. p 67 note 42. 

70. N.Y.—Edelstein v. Hays, 100 N. 
Y.e. 403, 50 Misc. 130. 

54 C.J. p 68 note 43. 

71. Pa.—St John the Baptist Rus¬ 
sian Orthodox Greek Catholic 
Church, Hungarian Cohgregation 
of Nantlcoke, v. Penno, 167 A. 330, 
312 Pa. 46. 

54 C.J. p 68 note 44. 

72. N.Y.—^Madison Ave. Baptist 
Church V. Oliver St Baptist 
Church, 73 N.Y. 82. 

54 C.J. V 68 note 45. 

73. Pa.—^In re Louther Memorial M. 
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B. Church, 22 Pa.Dist 858, 40 Pa. 
Co. 611. 

74. N.Y.—Bowen v. Irish Presb. 
Cong., 19 N.Y.Super. 245. 

54 CJr. p 68 note 49. 

75. N.Y.—^Rector, Churchwardens 

and Vestrymen of Church of the 
Nativity v. Pleming, 20 N.Y.S.2d 
597, 174 Misc. 473, affirmed 23 N. 
Y.S.2d 46, 260 App.Div. 930, af¬ 
firmed 84 N.E.2d 485, 285 N.Y. 706. 

76. N.Y.—Rector, Churchwardens 

and Vestrymen of Church of the 
Nativity v. Pleming, supra. 

77. N.Y.—^Madison Ave. Baptist 
Church V. Oliver St. Baptist 
Church. 46 N.Y. 131. 

54C.J. p 68 note 50. 

78. Ohio.—^In re Pettlsville Union 
Church Soc., 17 Ohio Supp. 103. 

Society as petitioner 
A petition by unincorporated reli¬ 
gious society by its trustees for au¬ 
thority to sell realty was not demur¬ 
rable on ground of misjoinder of par¬ 
ties plaintiff, since there was but a 
single petitioner, the society itself.— 
In re Pettlsville Union Church Soc., 
supra. 

79. N.H.—^Trinitarian Cong. Soa v. 
Union Cong. Soc., 61 N.H 884. 

80. Okl.—Cage v. Cansler, 248 P. 
612, 119 OkL 36. 

81. Ohio.—In re Pettlsville Union 
Church Soc., 17 Ohio Supp. 103. 

82* N.Y.-J-Madison Ave. BaptOst 
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as to authorization by the congregation,83 when the 
property was acquired by the society if there is a 
contention that it w'as acquired before the statute 
requiring leave of court was enacted,3^ and the 
proposed application of the moneys arising there- 
from.35 A petition by citizens of the vicinity for 
sale of realty abandoned for religious use must al¬ 
lege that the property has been abandoned for such 
use.3® 

Objections to order and right to intervene. For 
sufficient reasons the court may withhold its as¬ 
sent and so prevent the sale or the proposed dis¬ 
position of the proceeds,37 but it has no power to 
order a sale or an application of the proceeds 
against the will of the petitioners.38 It is not a suf¬ 
ficient reason for withholding assent that a sale 
of the church edifice will deprive a pewholder of 
his pew%39 or that the proceeds of the sale are to 
be used for the payment of the corporation’s 
debts,®® the proceeds taking the place of the land,®^ 
or that the proceedings for the sale are to procure 
the use of the property for purposes which will be 
detrimental to the interests of an adjoining own¬ 
er, in the absence of violation of a vested right.®® 
A sale or lease by a religious society, however, 
will not be sanctioned if it violates vested rights 
of a third person.®® An adjoining owoier, in the 
absence of violation of some vested right, cannot 
intervene to oppose the sale,®^ even though his 
title and the title to the church property are de¬ 
rived from a common source.®® Where there are 
conflicting claims to the right of possession and 


control of church property, proceedings on appli¬ 
cation for its sale will be stayed until claims are 
definitely determined.®® Under some statutes, the 
proceeding is ex parte and no provision is made 
for letting in anybody to defend,®7 and a claimant 
not being allowed to intervene, his rights will not 
be affected by any order or decree that may be 
made.® 8 

Order of court; review of order. The granting 
of the order directing the sale or mortgage is dis¬ 
cretionary with the court.®® If the reasons stated 
are within the law and the application of pro¬ 
ceeds proper, the court may sanction the agree¬ 
ment for the sale and direct a conveyance in pur¬ 
suance of its terms,! or it may authorize the mak¬ 
ing of a mortgage free of the limitations placed 
on the mortgaging power of the society by the 
church canons.® The order, if made, is permissive, 
not mandatory.® It usually directs the application 
of the proceeds,^ but its failure to do so is no ob¬ 
jection to its validity.® An order directing an ap¬ 
plication which the trustees are not legally au¬ 
thorized to make is void,® and will not legalize 
a distribution in accordance with its terms.7 

Since the sanctioning order is discretionary with 
the court, it will not be reviewed by the appellate 
court, if based on facts before the court at the 
time the decision is made.® A decision based on 
facts not before the court is void,® even though the 
existence of facts which would have justified the 
decision is afterwards established by proof.!® 


Church V. Oliver St. Baptist 
Church, 26 N.Y Super. 570. 1 Abb. 
Pr.,N’.S., 214. 30 How.Pr. 465, 

83. Pa.—^Petition of St. Joseph's 
Church, 29 Pa.Dist. 1084. 

84. Pa.—^Petition of St. Joseph’s 
Church, supra. 

85. N.T.—-Madison Ave. Baptist 
Church V. Oliver St. Baptist 
Church, 26 N.T.Super. 570, 1 Abh. 
Pr.,N.S., 214, 30 How.Pr. 455. 

86. Ohio.—^In re Pettlsville Union 
Church Soc., 17 Ohio Supp. 103. 

87- N.T.—^In re Sausrertles Reformed 
Dutch Church, 16 Barb. 237. 

88. N.T.—^In re Saugrerties Reformed 
Dutch Church, supra. 

89. N.T.—^In re Sauserties Reformed 
Dutch Church, supra. 

90u N.T,—^De Ruirter v. St. Peter’s 
Church, 3 N.T. 238. 

91. N.T.—^In re BufCalo First Presb. 
Soc., 13 N.B. 626, 106 N.T. 251. 

98. W.Ya.-—In re Ash, 96 S.B. 797, 
83 W.Ya. 516- 

98* W.Ya.—Samples v. United Fuel 


Gas Co., 130 S.E. 670, 100 W.Ya. 
441. 

54 C.J. p 68 note 65. 

94. W.Ya.—In re Ash, 96 S.E. 797, 
82 W.Ya. 516. 

95. W.Ya.—^In re Ash, supra. 

96. N.T.—In re Westminster Presb. 
Church, 154 N.Y.S. 361, 168 App. 
Div. 823—^In re Westminster Presb. 
Church, 121 N.T.S. 1039, 137 App. 
Dlv, SOL 

97. N. J,—^In re St. Michael’s Church, 
74 A. 491, 76 N.J.Ba. 524. 

98. N.J.—In re St. Michael’s Church, 
supra. 

99. CaL—Glffen v. Christ’s Church, 
191 P. 718, 48 CaLApp. 151. 

N.T,—^In re Buffalo First Presb. Soc., 
12 N.B. 626, 106 N.T. 251. 
PetltioiL denied where sale would 
interfere with approach to cemetery. 
—^In re Baptist Church of West Fork 
of Millcreek, 82 Ohio N.P.,N.S., 491. 

1. N.T.—^Madison Ava Baptist 

Church V. Oliver St. Baptist 
Church, 26 N.T.Super. 570, 1 Abb. 
Pr..N.S., 214, 80 How.Pr. 455. 
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2. Pa.—^In re St. Mary’s Immaculate 
Conception Greek Catholic Church, 
145 A. 862, 296 Pa. 807—In re St. 
Joseph’s Lithuanian Roman Cath¬ 
olic Church, 117 A. 216. 273 P€U 486. 

3. Pa—In re Crozer*s Estate, 52 Pa 
Dist. & Co. 700, 33 Del.Co. 79. 

54 O.J. p 69 note 75. 

4. N.T.—^Matter of Church of Mes¬ 
siah, 12 N.T.S. 489, 25 Abb.N.Caa 
354. 

5. N.T.—^Madison Ave. Church v. 
Oliver St. Baptist Church, 26 N.T. 
Super. 570, 1 Abb.Pr.,N.S., 214, 30 
How.Pr. 455—^Matter of Brick 
Presb. Church, 3 Edw. 155. 

6. N.T.—Wheaton v. Gates, 18 N.T. 
895. 

54 aJ. p 69 note 78. 

7. N.T.—Wheaton v. Gates, supra. 

8. N.T.—^In re Buffalo First Presb. 
Soc., 12 N.E. 626, 106 N.T. 251. 

9. N.T.—^Madison Ave. Baptist 
Church V. Oliver St. Baptist 
Church, 73 N.T. 82. 

10. N.T.—Madison Ave. Baptist 
Church V. Oliver St. Baptist 
Church, supra 
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§ 66. -Repudiation and Ratification 

An unauthorized sale or mortgage may be repudiated* 
but under proper circumstances a religious society may, 
by ratification, validate an otherwise invalid sale or 
mortgage. 

A religious corporation may repudiate an unau¬ 
thorized conveyance,or an improperly author¬ 
ized mortgage ;12 and an unauthorized conveyance 
may be repudiated even though the purchaser has 
paid the consideration and has been put in pos¬ 
session,13 but the church must return to a pur¬ 
chaser in possession all he has paid on faith of 
the supposed title.i^ On the other hand, a re¬ 
ligious society that has power to direct its trus¬ 
tees to sell or mortgage property has power to ratify 
irregular action taken by the trustees,i® as where 
they acted without the direction or the assent of 
the society,!® or where the meeting to authorize 
the trustees was called without proper notice.i7 
Ratification, in order to validate the sale, must be 
by the church body which under the rules and dis¬ 
cipline of the church has the power to convey.i® 
Ratification need not be by a direct proceeding with 
an express intent to ratify, but may be effected 


§ 66 

indirectly, and by acts of recognition or acquies¬ 
cence, or acts inconsistent with repudiation or dis¬ 
approval,!® as where the society accepts and re¬ 
tains the benefits of the unauthorized transaction,®® 
or, in the case of a mortgage, pays the interest 
thereon.®! Also a member of a congregation will 
be estopped to deny the regularity of the meeting 
called to authorize a deed by his own participation 
therein without objection,2® and a parent church 
whose minister with its authority has confirmed the 
execution of a deed by trustees of a branch church 
cannot later deny its validity.®® Ratification relates 
back to the date of execution of the deed if no 
rights have intervened which would be prejudiced 
thereby.®* Where the society has accepted bene¬ 
fits from a mortgage which it has not authorized, 
it is either estopped to question the authority of 
its trustees and officers to make the conveyance, 
or it must restore the consideration paid as a con¬ 
dition precedent to a decree of court canceling 
the mortgage.®® One who takes an unauthorized 
deed to church property cannot rely on his hav¬ 
ing made improvements on the property as a 
ground for not setting aside such deed, where the 


11. Qa.—Macon, etc., R, Co. v. 
Riggs, 13 fi.R 312, 87 Ga. 158. 

N.T.—^Madison Ave. Baptist Church 
V. Oliver St Baptist Church, 73 N. 
Y. 82. 

CShurch oonlerenee 
Fact that quarterly conference of 
church voted down motion to bring 
suit to recover mineral rights in 
land conveyed by trustees of local 
unincorporated church without con¬ 
sent of members did not estop trus¬ 
tees to deny validity of conveyance, 
where conference authorized such 
suit by second vote.—^Humphries v. 
Wiley, Tex.Civ.App., 76 S.W.2d 793, 
error dismissed. 

12. Mich.—Horbal v. St. John's 
Greek Catholic Church of Detroit, 
244 N.W. 493, 260 Mich. 331. 

Pxesenoe of trustees 
Fact that all trustees were present 
at parish meeting did not estop 
church corporation to deny validity 
of mortgage authorized at meeting 
where trustees were not acting as a 
board.—^Horbal v. St. John's Greek 
Catholic Church of Detroit, supra. 

13. N.Y.—Madison Ave. Baptist 
Church V. Oliver St Baptist 
Church, 73 N.Y. 82. 

14. N.Y.—^Madison Ave. Baptist 
Church V. Oliver St Baptist 
Church, supra. 

15. Mi c h .—-Scott V. Jackson First 
Free Methodist Church, 16 N.W. 
891, 50 Mich. 528. 

Minn.—^Elast Norway Liake Church v. 
Frolslle, 35 N.W. 260, 37 447. 


CouvesraiLce held zatified 
Conn.—^McAuliffe v. Russian Greek 
Catholic Church of St John the 
Baptist 36 A.2d 53, 130 Conn. 621, 
certiorari denied Russian Greek 
Catholic Church of St John the 
Baptist V. McAuliffe. 65 S.Ct 60, 
823 U.S. 726, 89 D.Ed. 683. 

16- Mich.—Scott V. Jackson First 
Free Methodist Church, 16 N.W. 
891, 50 Mich. 528. 

17- Minn.—^Bast Norway Lake 
Church V. Froislie, 35 N.W. 260, 37 
Minn. 447. 

18- N.J.—Grupe v. Rudlsill, 136 A. 
911, 101 N.J.Eq. 146. 

ChurOh uembez’s statements that 
the church should be sold and the 
property divided would not operate as 
an estoppel on the other members or 
the church itself.—Smith v. St. John 
Baptist Church of Bozeman, 211 P.2d 
975, 123 Mont. 264. 

Batidoation hy trustees 

(1) Trustees having no power to 
sell mineral rights in land held in 
trust for church could not ratify such 
sale apart from members of congre¬ 
gation of church or conference of 
general church body.—Humphries v. 
WUey, Tex.CivJLpp., 76 S.W.2d 798, 
error dismissed. 

(2) Where nine trustees holding 
land in express passive or naked 
trust for church had no power to sell 
land, three trustees could, not ratify 
sale of mineral rights in land by 
signing division order of oil runs, 
since all trustees did not act jointly, 
and trustees were not agents, so as to 
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estop cestuls by their unauthorized 
acts.—Humphries v. Wiley, supra. 

(3) Where deed of trustees of 
church who had no power to sell min¬ 
eral rights in land held in trust for 
church was invalid, money received 
by purchaser and his grantee from 
oil produced from land was property 
of trustees and could be recovered 
by them.—Humphries v, Wiley, su¬ 
pra. 

Bzesidliig elder 

Where presiding elder of unincor¬ 
porated church had no authority to 
confirm unauthorized sale of mineral 
rights in land by trustees, his sign¬ 
ing of deed after its execution by 
trustees did not validate deed.— 
Humphries v. Wiley, supra. 

19- N.Y.—^Lafayette St. Church Soc. 
V. Norton, 95 N.E. 819, 202 N.Y. 
879, 39 L.RJL,N.Sw, 906. 

54 CJ. p 69 note 96. 

2a IlL—Chap V. Lithuanian Nat. 
Catholic Church of America, 13 N. 
B.2d 211, 293 llLApp. 637. 

64 aJ. p 69 note 97. 

21- NJ.—^Page v. Asbury M. B. 

Church, 78 A. 246, 78 N.J.Ea. 114. 
22. Wash.—Applequist v. Swedish 
Evangelical Lutheran Gethsemane 
Church. 282 P. 224, 164 Wash. 861. 
33- Ky.—Board of Parent Ministry 
V. Bohon, 233 S.W. 721, 192 Ky. 286. 
24. Mich.—Scott V. Jackson First 
Free Methodist Church, 16 N.W. 
891, 60 Mich. 528. 

25- Ala.—Gallilee Baptist Church v. 
Pallilla, 123 So. 210, 219 Ala. 688. 
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hnprovanents were made while he held the prop¬ 
erty under a lease, and before the purported sale.®® 

§ 67. -Constructioa and Operation of 

ConveyaiKC 

The construction of a conveyance by a religious soc¬ 
iety Is governed by the rules of construction of convey¬ 
ances generally, and Its operation depends on Its terms 
as so construed. 

In accordance with the general rules governing 
the construction of conveyances, both land and 
buildings are conveyed by a deed from a religious 
society referring to the subject of the conveyance 
as the entire property of the society, even though 
reference is made in another part of the convey¬ 
ance to the building only-^** Where a religious 
corporation conveys property to another by deed 
under which the grantee covenants that he will pay 
certain taxes and not convey to another except 
with the consent of the corporation, a reconveyance 
by the grantee with the grantor’s consent by deed 
containing the same covenants is binding on the 
second grantee, making him liable for the taxes 
of his predecessor in title still unpaid.28 A con¬ 
veyance of land by an incorporated association of 
churches to trustees appointed by the association 
for the establishment of a school does not operate 
to make the individual churches which are mem¬ 
bers of the association tenants in common of the 
school property so as to entitle a member church 
to petition for a partition of the school property.^s 
Where a religious association transfers portions 
of its iproperty to members of the association by 
deeds stipulating that the grantees would hold 
their property subject to the regulations of the 
trustees of their association, the grantees may not 
complain that their rights as property holders are 
violated by regulations of the trustees.*® 

Breach of condition subsequent and remedies 
therefor. A condition in a deed from a religious 


society as grantor that the grantee will use the 
property for religious instruction is broken on 
abandonment of religious for secular instruction, 
and a condition requiring instruction in the de¬ 
nominational faith of the grantor is broken by an 
abandonment of denominational for instruction in a 
form of general evangelical Christianity.*^ A cove¬ 
nant by grantee in deed from a church to continue 
a school is not broken by sale of the land and re¬ 
moval of the school to other property,** so that the 
consent of the original grantor to a sale of the 
land by the grantee is not a waiver of its right 
to enforce the grantee’s liability for the subse¬ 
quent breach of his covenant.*^ Title on breach of 
condition contained in a deed from the trustees of 
a religious society as grantors reverts to the trus¬ 
tees of that society or their successors and not to 
the trustees of another affiliated society.*^ A^Tien 
a religious society conveys property to another on 
condition that its present use will be continued by 
the grantee and that if such use shall at any time 
be discontinued, the property shall revert to the 
grantor or a tpayment of a fixed sum in lieu there¬ 
of shall be made by the grantee at his option, the 
grantee, on breach of condition and refusal to re¬ 
turn the property or pay the money, becomes liable 
to the grantor in an action to recover the money,** 
which liability accrues within the meaning of the 
statute of limitations not when the grantee com¬ 
mitted the breach of condition, but when he dis¬ 
avowed any intention to return the property and 
denied the alternative obligation to pay the money.**^ 

§ 68. Diversioii in General 

The property or funds of a religious society held In 
trust for certain specified purposes may not be diverted 
to any other use. 

Property or funds held by a religious society, or 
its officers, in trust for certain specified purposes 
may not be diverted to any other use,** as from 


26. Mont.—Smith v. St John Baptist 
Church of Bozeman, 211 P,2d 975, 
123 Mont. 264. 

27. Ga.—Stanley v. GlennviUe, 78 S. 
B. 1064, 140 Ga. 306. 

28. N.Y.—^Silver L>ak6 Assembly v. 
Hard, 116 N.T.S. 1061, 132 App. 
BiT. 475. 

89. K.C—Spring Green Churdi v. 
Thornton, 73 S.K 810, 168 N.C. 119. 

80i> Ohio.—dnclnnatl Camp Meeting 
Aas'n of Methodist Bpiscopal 
Church v. Danby, 56 NJ33.2d 694, 74 
Ohio App. 13.6. 

Xegulatioas heia not unreasoBable 
Ohio.—Cincinnati Camp Meeting 
Aasfn ef Methodist Bplscopal 
CShiiFoh T. Xianby, supra. 


31. U.S.— liowrey v. Hawaii, 30 S.Ct 
209, 215 U.G. 554, 54 L..Bd. 325— 
LfOwrey v. Hawaii, 27 S.Ct 622, 206 
n.S. 206, 51 L.Bd. 1026. 

32. U.S.—Lowrey v. Hawaii. 30 S.Ct 
209, 215 U.S. 554, 54 L.Bd. 325— 
Liowrey v. Hawaii, 27 S.Ct 622, 206 
U.a 206, 51 L-Ed. 1026. 

33. Tex.—St Basil Community of 
Priests v. Byrne, CivA.pp., 236 S. 
W. 1016. 

34. Tex.—St Basil Commu^ty of 
Priests V. Byrne, supra. 

35. Ga.—Stanley v. GlennviUe, 78 S. 
B. 1064, 140 Ga. 806. 

36. TJ.S.— liOwrey v. Hawaii, 27 aCt 
622, 206 U.a 206, 51 Ii.Bd. 1026. 
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37, U.S.—^Lowrey v. Hawaii, 80 S.Ct 
209, 215 U.S. 554, 54 L.Bd. 325. 

sa N.Y.—Cadman Memorial Congre¬ 
gational Soc. of Brooklyn v. Ken¬ 
yon, 95 N.Y.S.2d 133, 197 Mlsc. 124. 
Pa.—Chester Housing Authority v. 
Hitter, 25 A.2d 72, 344 Pa 653— 
Canovaro v. Brothers of Order of 
Hermits of St Axigustine, 191 A. 
140, 326 Pa 76. 

Wia—Kerler v.- Bvaugellcal Emanu¬ 
el's Church of Hales Comers, 282 
N.W. 82, 229 Wls. 248. 

54 aj. p 70 note 16. 

She eonstitatLoa of the Fresby- 
testoa OhQzOh does not authorize the 
session to divorce church property 
from its connection with the Presby¬ 
terian Ghurch.-<-Trustees of Pencader 
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sligious to secular uses;39 from denominational 
Dntrol to control by others outside of the denomi- 
ation;^0 from one branch to another branch of 
le same denomination, the two branches holding 
ifferent doctrines;^! from a free church to a 
[lurch trader denominational control from a 
articular church, entitled under the terms of the 
•ust deed to the entire property, to a group of 
[lurches of which the original beneficiary is one, all 
taring in the fund;^^ from a managing board of 
particular church, constituted as provided for by 
le church law and as referred to in the deed of 
•ust, to a board enlarged by methods in violation 
f the church constitution;^^ or from a permanent 
irad for the support of the ministry at a particu- 
tr place established by irrevocable gifts of sub- 
:ri'bers to a fund of fluctuating amount diminished 

Y the’return to subscribers of amounts contributed 

Y them.45 

Where property was conveyed to trustees of a 
►cal denominational church subject to the restric- 
on that the church should be ruled by a majority 
f its members and not by the general assembly of 
le denomination, a joining of the general assem- 
[y which places its property under the control 
f the assembly violates the trust^® In the ab- 
race of any express or implied authority, it has 
een held that trustees of a local denominational re¬ 
gions society have no authority to close a church 
t their discretion, since such closing is in effect a 
iversion.^7 Where a congregation, having adopt- 
1 no specific ritual, unanimously agrees to incor- 
orate and follow a definite rite, a conveyance of 
s property to the new corporation is not a sale or 
iversion requiring court authorization.^^ Where 


the only effect of a merger of church divisions, 
one of which had created a corporation to admin¬ 
ister a charitable trust, was to unite the divisions 
as one body, and the corporation continued to con¬ 
trol the trust, there is no diversion of trust funds 
warranting a substitution of the trustee.^® 

Conversion of trust property is not diversion, 
necessarily, and trustees of church property, even 
though held on special trusts, may sell it free of 
trust when such sale is in furtherance of the pur¬ 
poses of the trust, and with the proceeds buy other 
property and hold it subject to the trust, provided 
there is nothing in the deed of trust prohibiting 
such conversion.50 Church officers may determine 
within the bounds of reasonableness what uses of 
income will promote the religious purposes for 
which the church was established.®! 

§ 69. Statutes AuthoHzing Change in Use 

In a proper case statutory provisions may authorize 
use of property of a religious society for purposes other 
than those originally intended. 

Appropriate statutory provisions may in a prop¬ 
er case authorize a use of property of a religious 
society for purposes other than those originally 
intended.®^ Thus, a religious corporation may ap¬ 
ply for and obtain an amendment of its charter au¬ 
thorizing it to apply surplus funds to purposes 
other than those for which the corporation was 
originally established.®* 

§ 70. Change of Doctrine and Discipline 

Where neither constitutional nor trust restrictions 
impose any obligation to maintain a particular faith or 
form of worship or particular synodical or denomination- 
al connections, a majority of the members or trustees 


resbyterlan Church In Pencader 
undred v. Gibson, 22 A.2d 782, 26 
eLCh. 875. 

ses held not to oonstltnte division 
or hresoh of trust 

—Sanders v. Meredith, 89 S.S!. 
733, 78 W.Va. 564. 
t C.J. P 74 note 79 [aJ-CeJ. 

K N.T.—Wagstaff v. Asbury M. E. 
Church of Tarrytown, 279 N.T.S. 
518, 156 Mlsc. 24. 
t C.J. p 70 note 16. 

U Colo.—Baptist City Mission Soc. 
V. People's Tabernacle Cong, 
Church, 174 P. 1118, 64 Colo. 574. 

^ C.J. p 70 note 17. 

« Iowa.—^Park v. Chaplin, 64 N.W. 
674, 96 Iowa 5'6, 59 Am.S.R. 353, 81 
Ii.R.A. 141. 

y.— Tr<TiVAaii V. McKee, 9 Bush 535. 
t. Pa—^Mdlanchuk v. St. Mary^s 
Greek Catholic Church of McKees 
Rodks, 9 A.2d 850, 836 Pa 385. 
.Y.—Stokes V. Dale, 14 M.Y.St. 901, 
47 Hun 570. 


48. N.H.—Orford Union CongT* Soc. 
▼. West Consr. Soc., 65 N’.H. 463. 

54 C.J. p 70 note 20. 

44. Ky,—Watson v. Avery, 2 Bush 
332. 

45. Conn.—^Lansrdon v. Plymouth 
Cong, Soc., 12 Conn. 113. 

46. Tena—Ward v. Cklsp, 226 S.W. 
2d 273, 189 Tenn. 518, rehearinsr de¬ 
nied 234 S.W.2d 828, 191 Tenn. 406. 

47. N.J.—Mathis v. Holmes, 34 A2d 
645, 134 N.J.EQ. 186. 

48. Pa—St. John the Baptist Itus- 
sian Orthodox Greek Catholic 
Church, Hungarian Congregation of 
Hanticoka v. Fenno, 167 A 330, 312 
Pa 46. 

49. U.S.—Smith v. Board of Pen¬ 
sions of the Methodist Church, Inc., 
in Missouri, D.CXMo., 54 F.Supp. 
224. 

Wnst for pensioiL purposes 

1 Evidence that Methodist Episcopal 
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Church, South, which had created 
Missouri corporation to administer 
trust for benefit of superannuated 
ministers, their widows and orphans, 
after merger with united Methodist 
Church continued through that body 
to control the corporation established 
that trust fund was church property 
and that no pensioner had a fixed in¬ 
terest in fund or its income.—Smith 
V. Board of Pensions of the Metho¬ 
dist Church, Inc., in Missouri, supra 

BO. N.T.—^In re Buffalo First Presb. 

Soc., 12 N.E. 626, 106 N.T. 251. 

54 C.J. p 71 note 25. 

61. Masa—Assessors of Boston v. 
Damson, 55 N.E.2d 215, 316 
166, 154 AJmIL 886. 

52. N.T.—Davis v. Syracuse First 
Cong. Soc., 65 N.T. 278. 

54 C.J. p 71 note 29. 

53. S.C.—Attorney General v. Socie¬ 
ty for Relief of Elderly, etc.. Min¬ 
isters, etc., 31 S.C.E<x. 604. 
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may change the fafth or church connections, but other¬ 
wise such a change of faith or connection is a diversiont 
invalid as against objection. 

Property once dedicated to the use of a church 
of one polity may not be diverted to the use of a 
church of a dinerent polity,54 or diverted to a 
kind of worship differing from that specified in 
the charter of the church and, where afnliation 
with a particular association is required by the 
charter, a majority of the congregation cannot, as 
against any dissenting member, amend the char¬ 
ter to effect a diversion by providing for afiilia- 
tion with another organization.®6 WTiere, under 
the statute, the incorporated society holds its prop¬ 
erty subject to denominational control of the church 


with which it is connected, the property cannot be 
diverted to other uses opposed to the denomination 
or the faith which the corporation was created to 
support.57 However, the majority of the trustees 
or church members may change its faith or its 
church connections and take the church property 
with them, where neither constitutional nor trust 
restrictions impose on the society any obligation to 
maintain a particular faith or form of worship,®® 
or particular synodical connections.®® In order to 
constitute a diversion of church property, there 
must be a substantial departure from the doctrine 
w’hich the church is obligated by trust or its con¬ 
stitution to maintain.®® The effect of changes in 


54. Conn.—Independent Methodist 

Episcopal Church v. Davis, 74 A.2d 
203, 137 Conn. 1. 

FormatloiL of new corporation 
Fact that title to property was taJr- 
en in name of new church corpora¬ 
tion formed as unit of general church 
with episcopal polity did not destroy 
the uses and trusts to which mem¬ 
bers of local church intended such 
property to be subject, and by which 
local church retained exclusive con¬ 
trol.—Independent Methodist Episco¬ 
pal Church V. Davis, supra. 

55. Pa.—^Flrst Regular Baptist 
Church of Indiana, Pa., t. AlUsoo, 
154 A. 913, 304 Pa. 1. 

56. Minn.—^Application of Trinity 
Church of Infinite Science of Min¬ 
neapolis, 20 N.W.2d 534, 221 Minn. 
15. 

57. Del.—Trustees of Pencader Pres¬ 
byterian Church in pencader Hun¬ 
dred V. Gibson, 22 A,2d 782, 26 Del. 
Ch. 375, 

54 C.J. p 72 note 51, 

Time of acgiBisltioa Immaterial 
The Religious Societies Act of 1787 
is comprehensive of church property 
acquired before as well as after en¬ 
actment of act, and time when prop¬ 
erty was acquired cannot affect the 
scope and purpose of the act.—^Trus¬ 
tees of Pencader Presbyterian Church 
in Pencader Hundred v. Gibson, su¬ 
pra. 

58. Mass.—St. Michael's Ukrainian 
Greek Catholic Church of Woon¬ 
socket, R. I., V. St. Michaers 
Ukrainian Orthodox Church of 
Woonsocket. R. L. 192 N.E. 628, 288 
Mass. 258—Attorney General v. 
Federal *St. Meeting-House, 3 Gray 
1 . 

54 C.J. p 72 notes 42, 49 [aj. 

59. Okl.—Cape v. Moore, 253 P. 506, 
122 Okl. 229. 

Wls.—^Ruhbush v. Buss, 198 N.W. 

608, 184 Wis. 439. 

54 C.J. P 72 note 43. 

Voluntary conneotioiL 

(1) Where the church is independ¬ 
ent and the connection between 


church and synod Is merely volun¬ 
tary, the connection may be changed. 
N.Y.—^IMiller v. Gable, 2 Den. 492. 
Ohio.—Heckman v. Mees, 16 Ohio 583. 

(2) Where the church constitution 
or the trust under which Its property 
is held requires merely adherence to 
a particular faith but not subjection 
to any particular synod or judicatory, 
the majority of a church which has 
the congregational type of govern¬ 
ment may change its synod connec¬ 
tions without forfeiture of property 
rights, provided they adhere to the 
faith.—Windley v. McCliney, 77 S.E. 
226, 161 N.C. 318—^Trexler y. Menmg, 
2 Wkly.N.C. 677. 

Severance of oonneotionB 
Even where a church has estab¬ 
lished and maintained synodical con¬ 
nections, the majority may refuse to 
acknowledge the authority of either 
of two conflicting judicatories with¬ 
out forfeiture of property.—^English 
Presb. Cong. v. Johnston, 1 Watts & 
S., Pa, 9. 

TThlon or merger 

(1) Judicatories of the same faith 
may unite and take their property in¬ 
to the consolidated body, where their 
constitutions permit it. 

Ala—^Morgan v, Gabard, 58 So. 902, 
176 Ala 568—^Harris v, Ccsby, 55 
So. 231, 173 Ala 81. 

Ga—Mack v. Kime, 58 S R 184, 129 
Ga. 1. 

Tex.—^Brown v. Clark, 116 S.W. 360, 
102 Tex. 323, 24 L.R.A.,N.S., 670. 

(2) Local church was without pow¬ 
er to impress Its property with an 
express trust by adoption of consti¬ 
tution, in absence of provision in con¬ 
stitution of general church with 
which It merged empowering local 
unit to Impress church property with 
express trust.—^Reformed Bethanlen 
Church V. Ochsner, 31 N'.W.2d 249, 72 
S.D. 150. 

(3) A congregation of a federated 
church, whether or not incorporated, 
is but a member thereof and holds 
all of its property, the title to which 
Is not expressly limited to other uses, 
for use and benefit of general church. 
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—Reformed Bethanlen Church v. 
Ochsner, supra 

60. Ill.—Little Grove Church v. 

Todd, 26 N.E.2d 4S5, 373 Ill. 387. 
Ky.—^Parker v. Harper, 175 S.W.2d 

361, 295 Ky. 686—Martin v. Ken¬ 
tucky Christian Conference, 73 S. 

W.2d 849, 255 Ky. 822. 

Smployme&t of pastor 

A majority of a congregational 
church cannot divert the property 
to a use inconsistent with the pur¬ 
poses of the church by employing a 
pastor whose teachings are inconsist¬ 
ent with those of the sect to which 
the church belongrs.—^Parker v. BLarp- 
er, 175 S.W.2d 361, 295 Ky. 686. 

Substantiality of changes diverting 
church property from uses specified 
in charter and deed depends on 
whether those adhering to old ways 
have reasonable right to object to 
changes.—First Reguleur Baptist 
Church of Indiana, Pa., t. Allison, 
154 A. 913, 804 Pa. 1. 

Zffattexs held not to oonstltate diver¬ 
sion 

(1) Dismissal of one minister and 
the employment of another.—^Padness 
V. Braunborg, 41 N.W. 84, 73 Wis. 
257. 

(2) Permitting a low-church Rpls- 
copaliato rector, degraded from the 
ministry by the high-church bishop, 
to continue in his office where it was 
shown that the property was held 
under no special trust, and that con¬ 
tributions had been made with the 
understanding that the church, which 
was low-church, should be Independ- 

j ent of the control of the high-church 
bishop.—Calkins v. Cheney, 92 Ill. 
463. 

(8) Mere change in the name of the 
church, especially where it appears 
that the name in the deed creating 
the trust was a mlsnomer.-^Church 
of Christ V. Hammond Christian 
Church, 61 N.R 1119, 193 HI. 144. 

(4) Incorporating into the confes¬ 
sion of faith of a church the doc¬ 
trines previously contained in its dis¬ 
cipline to which all members must 
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doctrine or discipline which result in a schism, 
division, or a secession is discussed infra § 71. 

Under authority of superior judicatory, A 
church which by trust obligation or by its consti¬ 
tution is subject to the ecclesiastical authority of 
a superior judicatory may accept such changes of 
faith and discipline as are made or authorized by 
the judicatory and continue to hold their property 
thereafter subject to the new faith and discipline.®^ 
No denomination, however, can exercise its share 
of control over a local congregation so as to re¬ 
quire the property of the latter to be used for propa¬ 
gation of doctrines in conflict with the fundamen¬ 
tal teachings of the denomination as accepted at 
the time the local congregation united with the 
denomination.®^ The unlawful change of the con¬ 
stitution and confession of faith by the superior 
judicatory does not authorize a new use of its prop¬ 
erty by the individual church. In such case those 
who adhere to the original constitution and confes¬ 
sion of faith are entitled to the use of the prop¬ 
erty.®® 

Right to claim diversion as ground of forfeiture. 
Even though a congregation has forfeited its rij^hts 
to trust property by a change of ecclesiastical con¬ 
nection, that fact cannot be taken advantage of by 
former members of the congregation who have 
abandoned their claim to the property, withdrawn, 
and built a new church for themselves.®^ A lessee 
of a religious society may not set up a change of 
doctrine as a defense in an action by the society 
against him to recover the rent®® Where a remain- 


I der in fee was devised to the rector and wardens 
j of a certain church and their successors and had 
vested in them, a stranger in possession may not 
take advantage of the fact that the church had 
changed its discipline and form of worship, when 
the church after the death of the life tenant brings 
an action to oust him.®® 

§ 71. Division, Schism, and Secession 

a. In general 

b. Effect of division, schism, or secession 
a. In General 

A factional d.vision of a religious body because of 
conflicting beliefs or doctrinal innovation Is a schism, on 
the occurrence of which the schisma'.ic faction may se¬ 
cede from the body adhering to the original creed and 
policy. 

A schism is a factional division of a congrega¬ 
tion because of conflicting beliefs or doctrinal 
innovations;®'^ a separation in a church or denom¬ 
ination occasioned usually by diversity of opinion 
on religious subjects;®® the splitting up of a 
church.®® If a particular church congregation is 
in association with an ecclesiastical system, and 
entertains an opinion or belief materially different 
from that accepted by the system, a schism neces¬ 
sarily results.*^® The organization of a denomina¬ 
tional body or church involves the adoption of a 
religious creed and an ecclesiastical ipolicy, and 
to abandon or repudiate either is to abandon or 
secede from the body whose authority is thus dis- 
regarded.*^! Where a congregation in association 


have subscribed before they became 
members.—^Philomath College v, Wy¬ 
att, 31 P. 206. 87 P. 1022, 27 Or. 390. 
26 Ii.R.A. 68. 

<5) Mere difference of opinion be¬ 
tween factions as to the manner in 
which confessions of sins should be 
made, where it appeared that both 
factions admitted that confession of 
sins is necessary as a condition pre¬ 
cedent to the reception of the sacra¬ 
ment of the Liord*s Supper.—Schradl 
V. Domfeld, 55 N.W. 49, 52 Minn. 465. 

(6) Teaching of ^'absolute predes¬ 
tination*' or of “limited predestina¬ 
tion*’ in a primitive Baptist church, 
where it appeared that those learned 
in the doctrine of the church dis¬ 
agreed as to whether God predestined 
all things which happen or only those 
things which come to pass with ref¬ 
erence to the salvation of souls.— 
Bennett v. Morgan, 86 S.W. 287, 112 
Ky. 612, 23 Ky.Ii. 1824. 

61. Mo.—Hayes v. Manning, 172 S. 

W. 897, 263 Mo. 1. 

54 C.jr. p 72 note 54. 

62, Pa.—Church of God at Mark- 
76 ai.S.--64 


leysburg v. Church of God at Mark- 
leysburg, 50 A.2d 357, 355 Pa. 478. 

63. Mich.—^Bear v. Heasley, 57 N.W. 
270. 98 Mich. 279, 24 L.ILA. 615, 
followed in Lemp v. Raven, 71 N. 
W, 627, 113 Mich. 375. 

64- Pa.—^Pine Hill Lutheran Cong, 
v. St. Michaers Evangelical 
Church, 48 Pa. 20. 

65. N.J.—Swedish Evangelical Lu¬ 
theran Church V. Shivers, 16 N.J. 
Eq. 453. 

66. Mass.—^King*s Chapel v. Pelham, 
9 Mass. 501. 

67. Ind.—^Ramsey v. Hicks, 91 N.R 
344, 351, 174 Ind. 428. 

66. HL—^Nelson v. Benson, 69 Ill. 
27, 30. 

Ky.—McKinney v. Griggs, 5 Bush 
401, 414, 96 Am.Dec. 360. 

MlniL —Lindstrom v. Tell, 154 N.W. 

969, 131 Minn. 203, 207. 

SzpiilsioB. ox exGonunxmloatloxL dls- 
ttngnlshed 

(1) “Separation by reason of a 
schism is not like expulsion or ex¬ 
communication. These terms neces¬ 
sarily involve Involuntary and com¬ 
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pulsory separation of members. A 
schism arises from voluntary seces¬ 
sion.'*—^Lindstrom v. Tell, supra 
(2) Exclusion of individuals from 
membership on charges of immorality 
does not constitute a schism or divi¬ 
sion.—^Poynter v. Phelps, 111 S.W. 
699, 129 Ky. 381, 33 Ky.L. 887--IgIe- 
hart V. Rowe, 47 S.W. 675, 20 Ky.L. 
821. 

Synonymous with ‘^vision” 

As used in some statutes “schism** 
in its leg^al signification is synony¬ 
mous with “division,’*—^McKinney v. 
G-riggs, 5 Bush, Ky.. 401, 415, 96 Am. 
D. 360. 

dissension’’ held not equivalent to 
“schism** or “division.**—^McKinney v, 
Griggs, 5 Bush, Ky., 401, 417, 96 Am. 
D. 360. 

69. Ind.—Ramsey v. Hicks, 89 N.E. 
597, 598, 44 IndA.pp. 490. 

70. Del.—Trustees of Pencader 

Presbyterian Church in Pencader 
Hundred v. Gibson, 22 A.2d 782, 26 
DeLCh. 376. 

71. Pa—Tsenoft v. Nakolt 192 A. 
873, 326 Pa 549—Krecker v. Shirey, 
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with an ecclesiastical system becomes schismatic 
it can secede from the system.73 Forcible exclusion 
of a majority by a mincrity is not secession, and 
members forcibly excluded from the church build¬ 
ing and meeting in some other place do not there¬ 
by relinquish their rights in the church property, 
especially where the excluded faction constitute 
the majority of the church members and still main¬ 
tain the church organization,*^* A religious corpo¬ 
ration having defaulted on formal charges of se¬ 
ceding and violating denominational regulations 
may not justly complain of its expulsion.^^ 

The same authority which founded a denomina¬ 
tion may divide it into separate independent ec¬ 
clesiastical organizations without such separate 
organizations being regarded as having seceded 
from the main body of the denomination.^* Where, 
under a statute so providing, ministerial land is 
vested in the minister and his successors for the 
use of the parish or society, it remains for what 
is left of the original ‘parish after its division into 
separate parishes, and is not in any manner trans¬ 
ferred or distributed by the separation or change 
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in members, or in the territorial limits of the cor- 
poration.76 

b. Effect of Division, Schism, or Secession 

On division schism, or secession the schismatic or 
seceding members forfeit ail rights in the church prop¬ 
erty, which will be awarded to those adhering to the doc¬ 
trine, tenets, and rules of the church as they existed 
before the division. Where the church is independent 
and self-governing and a trust does not prevent such 
action, a majority may control the property, but the 
majority cannot, as against a faithful minority, divert the 
property to another denomination or to the support of 
doctrines radically and fundamentally opposed to the 
characteristic doctrines of the society, even though the 
property Is subject to no express tru^ 

The separation or secession of some of the mem¬ 
bers from a church does not destroy the identity of 
the church or lessen the rights of those adhering 
to the organization,'^^ even though the minister^* 
and trustees'^* are among the seceders. 

On secession, whether by members from a church, 
or by a congregation from an ecclesiastical sys¬ 
tem with which it was associated, the seceding par¬ 
ties forfeit all rights to the church property*^^ even 
though they keep the name of the old society,*^ or 
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30 A. 440. 163 Pa. 534, 29 L.R.A. 
476—St. Mary*s Greek Catholic 
Church of Windber v. liova* Com. 
PI., 8 Som.Les.J. 326. 

72. DeL—Trustees of Pencader 
Presbyterian Church in Pencader 
Hundred v. Gibson. 22 A2d 782, 26 
Del.Ch. 375. 

73. U.S.—^Bouldln v. Alexander, D. 
C., 15 Wall. 131. 21 L.Ed. 69. 

74. N’.Y.—^Harlem Church of the 
Seventh Day Adventists v. Great¬ 
er New York Corporation of Sev¬ 
enth Day Adventists, 198 N.EL 615, 
269 N.Y. 18. 

75. U.S.—Smith v. Swormstedt, 
Ohio. 16 How. 288. 14 L-Ed. 942. 

76. Hass.—^Brown v. Porter, 10 
Mass. 93. 

77. Kan.— Corpus Juris quoted in 
Hushes V. Grossman. 201 P.2d 670, 
674, 166 Kan. 325. 

54 C.J. P 74 note 95. 

78. Kan.— Corpus Juris; quoted In 
Husrhes V. Grossman, 201 P.2d 670. 
674, 166 Kan. 325. 

Maas.—^Paje v. Crosby, 24 Pick. 211. 

79. Kan.— Corpus juris quoted In 
Hughes v. Grossman, 201 P.2d 670, 
674, 166 Kan. 325. 

99k U.S.—Watson v, Jones, Ky., IS 
Wall. 679, 20 l,.Bd. 666. 

Cal.—Maxwell v. Brougher, 222 P.2d 
910. 99 Oal.App.2d 872. 

Conn.—McAulUfe v. Hussian Greek 
catholic Church. 36 A.2d 53, 130 
Conn. 521, certiorari denied Rus¬ 
sian Greek Catholic Church of St 
John the BapUst v. McAnliffe. 65 
&Ct 60. 328 U.S. 726, 39 143d. 583. 


Del.—Trustees of Pencader Presby¬ 
terian Church in Pencader Hun¬ 
dred V. Gibson. 22 A.2d 782, 26 Del. 
Ch. 375—Gibson v. Trustees of Pen¬ 
cader Presbyterian Church in Pen¬ 
cader Hundred, 10 A.2d 332. 24 Del. 
Ch. 270. 

Ga.—Chatfleld v. Dennington. 58 S.E. 

2d 842, 206 Ga. 763. 

Kan.—Corpus Juris quoted In Hughes 
V. Grossman. 201 P.2d 670. 674. 166 
Kan. 325. 

Ky.—^Bray v. Moses. 202 S.W.2d 749, 
305 Ky. 24—Clay v. Crawford, 183 
S.W.2d 797, 298 Ky. 654. 

Mass.—^Baker v. Fales, 16 Masa 488. 
N.J.—^Trustees of Presbytery v. Trus¬ 
tees of Presbyterian Church of 
Weehawken, 78 A. 207, 80 N.J.l4aw 
572—American Primitive Society v. 
Pilling. 24 N.J.L.aw 653. 

Ohio.—^Kemp v. Lentz, 6 Ohio Supp. 

131. affirmed. App., 68 N.E.2d 339. 
Pa.—Appeal of McAuley. 77 Pa. 397. 

R. I.—St Michael’s Ukrainian Greek 
Catholic Church of Woonsocket v. 
Bohachewsky. 196 A. 796, 60 R.L 
1 . 

S. D.—^Presbytery of Huron v. Gordon. 
300 N.W. 33. 68 S.D. 228. 

54 C.J. p 72 notes 51. 52. p 75 note 98. 

Accounting and division of property 
In action against congregation of 
church, member of church was not 
entitled to accounting of church 
property and fellowship fund for the 
prospective allocation thereof be¬ 
tween expected two factions.—^Max¬ 
well V. Brougher. 222 P.2d 910, 99 CaL 
App.2d 872. 

Porfeiture of right of xuanagement 
Where trustees of church repudlat- 
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ed fundamental principles of church 
government required by customs and 
practice, any rights which such trus¬ 
tees may have had to management of 
church property by virtue of having 
been elected as trustees were forfeit¬ 
ed.—Hughes v. Grossman, 201 F.2d 
670, 166 Kan. 325. 

Faymeut of debts 
Payment by them of debts of 
church from which they withdrew 
does not grlve secessionists an inter¬ 
est in property entitling them to par¬ 
tition.—Stallings v. Finney, 122 N.B. 
369, 287 IIL 145. 

Who may complalu 
Where local religious society, in¬ 
corporated for purpose of promoting 
religious worship, according to dis¬ 
cipline of Presbyterian Church of the 
United States, acquired title to cer¬ 
tain realty, and members of congre- 
gratlon voted to withdraw from Pres- 
I bytenan Church but continued to use 
property, title to which was in local 
society for benefit of church, the 
presbytery, as subordinate body of 
church having general jurisdiction 
under church laws in all matters per¬ 
taining to church property in terri¬ 
tory in which local society was locat¬ 
ed. had an interest in property of so¬ 
ciety and could complain of congre¬ 
gation’s diversion of use of property 
from use to which it was dedicated. 
—^Presbytery of Huron v. Gordon. 300 
N.W. 83. 68 S.D. 228. 

81. Kan.—Corpus Jhzls quoted iu 
Hughes v. Grossman. 201 P.2d 670, 
674, 166 Kan. 825. 

Ohio.—Kemp v. Lentz, App., 68 N.E. 
2d 389, 
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even though they incorporate and take its name;*^ 
and they cannot, either on becoming independent, 
or on uniting with another denomination, take with 
them the church property.ss As against a schis¬ 
matic or seceding body, where the church holds 
its property or is entitled to its use as a denom¬ 


inational church, the courts, when called on, will 
award the property, and all rights pertaining there¬ 
to, to those who continue to adhere to the doctrine, 
tenets, and rules of the church as they existed be¬ 
fore division, or to those recognized as being the 
church or congregation by highest judicatory,*^ 


W.Va.—VenaJble v. Coffman, 2 W-Va. 
310. 

82. CaL—^Hooper v. Stone, 202 P. 
485, 54 Cal.App. 668. 

Kan.—Corpus juris anoted lu Hushes 

V. Grossman, 201 P.2d 670, 674, 166 
Kan. 325. 

Sights of individual memhers 
Central denomination, although 
holding title to church property pur¬ 
suant to denomination’s rule, could 
not deprive communicants who had 
been members of seceding congrrega- 
tion from aflUiating with new congrre- 
gation which would worship in prop¬ 
erty formerly used by seceding con¬ 
gregation, provided such members ob¬ 
served tenets of faith and rules of 
denomination, notwithstanding such 
members’ hostility during litigation 
whereby seceding congregation 
sought to acquire title from central 
denomination.—^Harlem Church of the 
Seventh Day Adventists v. Greater 
New York Corporation of Seventh 
I>ay Adventists, 198 N.E. 616, 269 N. 
T. 18. 

83. DeL—Trustees of Pencader 
Presbyterian Church in Pencader 
Hundred v. Gibson, 22 A.2d 782, 26 
Del.Ch. 376—^Bouchelle v. Trustees 
of Presbyterian Congregation at 
Head of Christiana in New Castle 
County, 194 A. 100, 22 Del.Ch. 58. 

Ky.—Clay v. Crawford, 183 S.W.2d 
797, 800, 298 Ky. 654. 

Mo.—^Trett v. Lambeth, App., 196 S. 

W. 2d 624. 

N.Y.—Harlem Church of Seventh Day 
Adventists v. Greater New York 
Corporation of Seventh Day Ad¬ 
ventists, 260 N.Y.S. 617, 145 Misc. 
608, reversed on other grounds 280 
N.Y.S. 828, 245 App.Div. 292, modi¬ 
fied on other grounds 198 N.E. €15, 
269 N.Y. is: 

N.D.—^Presbytery of Bismarck v. Al¬ 
len, 22 N.W.2d 625, 74 N.D. 400. 
Pa.—Church of God at Markleysburg 
V. Church of God at Markleysburg, 
50 A.2d 367, 355 Pa. 478—Canovaro 
V. Brothers of Order of Hermits of 
St Augustine, 191 A. 140, 326 Pa. 
76—^In re Dissolution of Busque- 
hanna Ave; Presbyterian Church of 
Philadelphia, 81 Pa,Di3t 4b Co. 697. 
B.L—St Michael’s Ukrainian Greek 
Catholic Church of Woonsocket v. 
Bohachewsky, 196 A. 796, 60 B.L 
L 

S.D.—Presbytery of Huron v. Gordon, 
300 N.W. 33, 68 S.D. 228. 

54'C.J. p 71 note 35. 


Separation, of local church from gen¬ 
eral church 

(1) When a local church has as¬ 
sociated itself with a general church 
to whose rule of matters, temporal 
and spiritual, it has submitted in con¬ 
formity with prescribed requirements 
for such affiliation, the members who 
sever relations with the general 
church, repudiate the higher author¬ 
ity, and establish an independent 
church are not entitled to take the 
church property with them, or use 
the church property in a manner for¬ 
eign to the principles, customs, or 
rules of the church even though a 
majority of, or the entire, congrega¬ 
tion approves. 

Conn.—Independent Methodist Epis¬ 
copal Church V. Davis, 74 A.2d 203, 
137 Conn. 1. 

Del.—^Trustees of Pencader Presby¬ 
terian Church In Pencader Hun¬ 
dred V. Gibson, 22 A.2d 782, 26 Del. 
Ch. 375—Gibson v. Trustees of Pen¬ 
cader Presbyterian Church in Pen¬ 
cader Hundred, 10 A.2d 332, 24 Del. 
iCh. 270. 

N.J.—^Trustees of Presbytery v. Trus¬ 
tees of Presbyterian Church of 
Weehawken, 78 A. 207, 80 N.J.Law 
672—American Primitive Society v. 
Pilling, 24 N.J.Law 663—Kelly v. 
Mclntire. 197 A. 736, 123 N.J.Bq. 
351. 

N.D.—^Presbytery of Bismarck v. Al¬ 
len, 22 N.W.2d 625, 74 N.D. 400. 
Pa.—^Pirst Church of Brethren of 
Lewistown v. Snider, 79 A.2d 422, 
367 Pa 78—Church of God at 
Markleysburg v. Church of God at 
Markleysburg, 50 A.2d 357, 355 Pa 
478—Canovaro v. Brothers of Or¬ 
der of Hermits of St. Augustine, 
191 A. 140, 326 pa 76—Novicky v. 
Krauczunas, 91 A. 657, 246 Pa 86— 
Krecker v. Shirey, 30 A. 440, 163 
Pa 534, 29 L.R.A. 476—-Stim v. Bez- 
inec, Com.Pl., 39 LaclcJur. 65. 

S.D.—^Presbytery of Huron v. Gordon, 
800 N.W. 33. 68 S.D. 228. 

(2) Local church corporation’s 
property conveyed to parent corpora¬ 
tion could be used only in accordance 
with discipline, rules, and usages of 
corporation and of ecdesiastlcal gov¬ 
erning body.—Harlem Church of Sev¬ 
enth Day Adventists v. Greater New 
York Corporation of Seventh Day Ad¬ 
ventists, 260 N.T.S. 517, 145 Misc. 508, 
reversed on other grounds 280 N.Y. 
S. 828, 245 App.Div. 292, modified on 
other grounds 198 N.E. 615, 269>N.Y. 
18. 


(3) Fact that congregation joined 
another denomination having identi¬ 
cal doctrines as denomination from 
which it was expelled or seceded did 
not entitle congregation to reconvey¬ 
ance of its property from original 
denomination.—^Harlem Church of 
Seventh Day Adventists v. Greater 
New York Corporation of Seventh 
Day Adventists, supra. 

Tolimtary withdrawal 

(1) One faction of local church 
could not voluntarily withdraw from 
voluntary association of which local 
church was a member and take 
church property with them into new 
organization or establish local church 
as an Independent congregational 
body.—Bray v, Moses, 202 S.W.2d 749, 
305 Ky. 24. 

(2) Where plaintiffs did not stand 
on whatever rights they had by rea¬ 
son of alleged improper action of the 
defendants but voluntarily left 
church and established another or¬ 
ganization, plaintiffs had no right to 
take church property with them into 
the new organization.—Bray v. Mos¬ 
es, supra. 

Legislative Intent 

Statute governing custody, control, 
and administration, of church proper^ 
ty was Intended to restrain diversion 
of church property from one sect to 
another, and a church acquiring its 
church property after passage of 
such law held its property subject to 
statuta—Crawford v. Fireman, 72 N. 
Y.S.2d 781, 189 Misc. 882. 

84^ Cal.—^Baker v. Ducker, 21 P. 764, 
79 Cal. 865 —First English Bvan- 
gellcaJ Lutheran Church of Los An¬ 
geles v. Dysinger, 6 P.2d 522, 120 
CalApp. 139. 

Colo.—^Baptist City Mission Soc. v. 
People’s Tabernacle Cong. Church, 
174 P. 1118, 64 Colo. 574. 

Conn.—Independent Methodist Epis¬ 
copal Church V. Davis, 74 A..2d 203, 
137 Conn. 1—^McAulilfe v. Russian 
Greek Catholic Church of St. John 
the Baptist, 86 A.2d 53, 130 Conn. 
521, certiorari denied Russian 
Greek Catholic Church of St John 
the Baptist V. McAuUffe, 65 S.Ct 
60, 823 U.S. 726, 89 L.Ed. 588^ 
- Russian Orthodox Greek Catholic 
All Saints Church v. Kedrovsky, 
156 A. 688, 113 Conn. 696. 

Fla—First Bom Church of The Liv¬ 
ing God V. The First Bom Church 
of The Living God» 32 6o.2d 452^ 
156 Fla 78. 
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acting within its authority,and recognition 
by the highest judicatory prevails over contrary rec¬ 
ognition by a committee of the judicatory acting 
without authority.86 Those who adhere and sub¬ 
mit to the regular order of the church, local and 
general, are the true congregation,87 or corpo¬ 
ration, if incorporated,88 even though they con¬ 
stitute only the minority,88 and even though lat¬ 
er they incorporate under a name differing from 
the original form and the secessionists also incor¬ 
porate and take over the original name.80 

There need be no express dedication of a church 


property to worship according to the doctrine and 
faith of a given church in order to aflix to it the 
c’^^aracter which its creation and the continued 
use made of it by its congregation would indicate 
as its purpose,®! at least with respect to the right 
of a faction to take charge of the church and di¬ 
vert its use to other and different purposes of re¬ 
ligious worship.82 The present allegiance to an 
associated church body of a faction of a divided 
congregation cannot be questioned by showing 
the past personal faults of its members or their in¬ 
consistencies in church relationship.®® On an at- 


Ga.—^Tucker v. Paulk, 96 S.E. 339, 14S 
Ga. 22S. 

Ill.—Little Grove Church v. Todd. 

26 N.E.2d 485. 373 Ill. 387. 

Ind.—^Ashman v. Studebaker. 56 N.E 
2d 674. 115 Ind.App. 73. 

TTftn ,—CoxpTUS Joris quoted la Hughes 
y. Grossman. 201 P.2d 670. 674. 106 
Kan. 325. 

Ky.—Ck>rptL8 Juris cited lu Clay v. 
Craurford, 183 S.W.2d 797. 800. 298 
Ky. 654. 

Mass.—Baker v. Pales, 16 Mass. 488. 
Mich.—United Armenian Brethren 
Evangelical Church v. Kazanjian. 
34 N.W.2d 510. 322 Mich. 651. 

Mo.—^Trett v. Lambeth, App., 195 S. 
W.2d 524—Corpus Juris dted in 
Stone V. Bogue, 181 S.W.2d 187, 192, 
238 Mo.App. 392. 

N.J.—Kelly v. Mclntire, 197 A. 736, 
123 N.JEq. 351—^Ryszko v. Kaima- 
kan, 153 A. 651. 108 N.J.Eq. 34. 

N.T.—Cadman Memorial Congrega¬ 
tional Soc. of Brooklyn v. Kenyon, 

95 N.T.S.2d 133, 197 Misc. 124. 

ND.—^Presbytery of Bismarck v. Al¬ 
len, 22 N.W.2d 625, 74 N.D. 400. 

Pa.—^Flrst Church of Brethren of 
Lewistown v. Snider, 79 A.2d 422, 
367 Pa. 78—Caligiuri v. Pennsyl¬ 
vania H. R. Relief Dept., Com.Fl., 

96 Plttsb.Leg.J. 227, 

RI.—St. Michael’s Ukrainian Greek 
Catholic Church of Woonsocket v. 
Bohachewski', 196 A. 796, 60 R.I. 1. 
Tenn.—^Bonham v. Harris, 145 S,W. 
169, 125 Tenn. 452. 

Wis.—^Lutheran Trefoldighed Cong. 
V. St. Paul’s English Evangelical 
Lutheran Cong., 150 N.W. 190, 159 
Wis. 66. 

54 C.J. p 75 notes 9, 19, P 76 note 22, 
p 71 note 35. 

Identity of organization 

<1) In an adjudication of rights 
with respect to division in a local 
society of the Methodist Church, the 
criterion is identity, not of Individu¬ 
als, but of organization.—Clay v, 
Crawford, 183 S.W.2d 797, 298 Ky. 
654. 

(2) Neither of two new societies, 
which bear no relation whatever to 
Che original society is entitled to the 
property of the old organization.— 
Cos V. Walker, 26 Me. 504. 


85. Ind.—Lamb v. Cain, 29 N.R 13. 
129 Ind. 486. 14 L.R.A. 518. 

54 C.J. p 76 note 23. 

86. Tenn.—Rodgers v. Burnett, 65 
S.W. 408. 108 Tenn. 173. 

87. K.C.—W’estern N. C. Conference 
V. Talley. 47 S.E.2d 467, 229 N.C. 1 
—Kerr v. Hicks. 70 S.E. 468. 154 
N.C. 265, 33 L.R.A..N.S., 629. 

Pa,—^Pirst Church of Brethren of 
Lewistown v. Snider, 79 A.2d 422, 
367 Pa 78—Appeal of Roshi, 69 Pa. 
462, 8 Am.R. 275. 

Setennlulng factor is the status 
of the church before the dispute be¬ 
gan, and not after.—^McAulifCe v. 
Russian Greek Catholic Church of St. 
John the Baptist. 36 A.2d 53, 130 
Conn. 521, certiorari denied Russian 
Greek Catholic Church of St. John 
the Baptist v. McAuliffe, 65 S.Ct. 60, 
323 U.S. 726, 89 L.Ed. 583. 

Constitution, by-laws, and docu^ 
ments of organization must be exam¬ 
ined In determining right of local 
church corporation and its congrrega- 
tion to church property, title to 
which it had conveyed to parent cor¬ 
poration.—^Harlem Church of Seventh 
Day Adventists v. Greater New York 
Corporation of Seventh Day Ad¬ 
ventists, 260 N.Y.S. 517, 145 Misc. 
508, reversed on other grounds 280 
N.T.S. 828. 245 App.Div. 292, modified 
on other grounds 198 N.E. 615, 269 
N.Y. 18. 

ITsages and customs of church 
throughout its existence may be 
looked to in determining what body 
or official is entitled to use, control, 
and custody of church property.— 
Stone v. Bogue, 181 S.W.2d 187, 238 
Mo.App. 392. 

Change of members 
Congregation is the same if it con¬ 
tinues essentially policies and prac¬ 
tices with which it has been identi¬ 
fied, notwithstanding entire compo¬ 
nent membership thereof has 
changed.—^Harlem Church of Seventh 
Day Adventists v. Greater New York 
Corporation of Seventh Day Adven¬ 
tists, 260 N.Y.S. 517, 145 Misa 608, re¬ 
versed on other grounds 280 N.Y.S. 
828. 245 App.Div. 292, modified on 
other grounds 198 N.E. 615, 268 N.Y. 
18. 


88. Pa.—^Flrst Church of Brethren 
of Lewistown v. Snider, 79 A 2d 
422, 367 Pa. 78. 

89. Ala.—Holt V. IScott, 42 So.2d 258, 
252 Ala. 679—Caples v. Nazareth 
Church of Hopewell Ass’n, 18 So. 2d 
383, 245 Ala. 656. 

Conn.—^Independent Methodist Epis¬ 
copal Church V. Davis, 74 A2d 203, 
137 Conn. 1. 

Kan.—Corpus Juris quoted In Hughes 
V. Grossman, 201 P.2d 670, 674, 166 
Kan. 325. 

N.C.—Western N. C. Conference v. 

Talley, 47 S.B.2d 467. 229 N.C. 1. 
Pa.—Stim V. Bezinec, Com.Pl., 89 
Lack.Jur. 65. 

54 C.J* p 76 note 20. 

Dissenting minority of one member 
of local or parish church or inter¬ 
vention of church generally can pre¬ 
vent any spoliation of uses of church 
property for church purposes.—Cano- 
varo V. Brothers of Order of Hermits 
of St. Augustine, 191 A. 140, 826 Pa. 
76. 

Where bhurdh bishops had custody 
and control of church’s finances and 
property, church faction. Including in 
its membership a majority of bish¬ 
ops, was not thereby entitled to cus¬ 
tody of church property, where two 
of bishops, belonging to minority 
group had actual physical custody 
of property, one was secretary-treas¬ 
urer of board of bishops and thereby 
custodian of funds and property, 
there was no evidence establishing 
that they were no longer entitled to 
custody, and there was evidence that 
three of bishops representing major¬ 
ity faction had been ^’silenced” and 
were not in office.—Stone v. Bogue. 
181 S.W.2d 187, 238 Mo.App. 392. 

90. DL—Sand Creek Christian 
Church V. Church of Christ, 76 N. 
E. 703, 219 BL 503. 

91. DeL—St, Nicholas Ruthenian 
Greek Catholic Church v. Bilanski, 
162 A 60, 19 Del.Ch. 49. 

99. DeL—St. Nicholas Ruthenian 
Greek Catholic Church v. Bilan¬ 
ski, supra. 

93. Conn.—^Russian Orthodox Greek 
Catholic All Saints. Church v. 
Kedrovsky, 156 A 688, 118 Conn. 
696. 
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tempted but ineffectual union between denomina¬ 
tions, a minority of the one denomination claim¬ 
ing to be the original church is not estopped to 
press its claim to church property by participating 
in worship with the majority, where it was led to 
believe that participation would be without preju¬ 
dice to its claim.®4 Although the title to land on 
which a church was built was in one faction, an 
estoppel operates against it where it stands by with¬ 
out protest while the other faction appropriates a 
part of the lot and builds a church thereon.^5 

Independent and self-governing churches. Where 
the church is independent and self-governing, and 
where the trust under which the property is held 
does not require the observance of any particular 
form of worship or the teaching of any particular 
doctrine, the control of the property belongs to the 
majority, regardless of any change of religious 


views or teachings.^® As an exception to this rule, 
the majority of each independent or congpregational 
society cannot, as against a faithful minority, di¬ 
vert the property to another denomination or to 
the support of doctrines radically and fundamental¬ 
ly opposed to the characteristic doctrines of the 
society, even though the property is subject to no 
express trust.®*^ Where there is attached to the 
property an express trust, that certain doctrines 
shall be taught or a particular form of worship 
observed, those who adhere to the purpose of the 
trust are entitled to the property, even though they 
constitute a minority and the church is independent 
in government.®® Where factional differences oc¬ 
cur, the courts will give effect to the will of that 
part of the organization acting in harmony with 
the ecclesiastical laws, principles, customs, and us¬ 
ages which were accepted among the factions be¬ 
fore the dispute arose.®® However, a mere change 


94. Tenn.—^Bonham v. Harris, 145 S. 
W. 169, 125 Tenn. 452. 

95. Pa.—St. Paul's Reformed Church 

V. Hower, 48 A. 221, 191 Pa. 306. 

96. Ala.—Guin v. Johnson, 161 So. 
810. 230 Ala. 427. 

B:y.—^Parker v. Harper, 175 S.‘W.2d 
361, 295 Ky. 686—^Martin v. Ken¬ 
tucky Christian Conference, 73 S. 

W. 2d 849, 255 Ky. 322. 

Mich—^Russian Orthodox All Saints 
Church V. Darin, 192 N.W. 697, 222 
Mich. 35. 

* Mo.—Stone v. Bosrue, 181 S.W.2d 187, 
238 Mo.App. 392. 

"Neb.—^Kenesaw OPree Baptist Church 
of Kenesaw v. Iiattimer, 174 N.W. 
296, 103 Neb. 755, 8 A.L.R. 98. 

Tex.—^Port Worth Primitive Baptist 
Church V. Fisher, Civ.App., 237 S. 
W.2d 377, error refused no re¬ 
versible error. 

:54 C.J. p 76 note 28. 

Afllllatloii with new assooiatloiL 
Where democratic church, by vote 
of majority of members, affiliated 
with new religious association, it 
was presumed that church property 
had not been diverted from the uses 
to which it was dedicated.—Ouin v. 
J'ohnson, 161 So. 810, 230 Ala. 427. 

‘97. Ala.—Odoms v. Woodall, 20 So. 
2d 849, 246 Ala. 427>-Skyline Mis¬ 
sionary Baptist Church v. Davis. 
17 So.2d 533, 245 Ala. 455—Mitchell 
V. Church of Christ at Mt. Olive, 
128 So. 781, 221 Ala. 315, 70 A.L.R. 
71—^Manning v. Yeager, 82 So. 435, 
203 Ala 185. 

JKy.—^Parker v. Harper, 175 S.W.2d 
361, 295 Ky. 686. 

N.T.-^adman Memorial Congrega¬ 
tional Soc. of Brooklyn v. Kenyon, 
95 N.T.S.2d 133, 197 Misc. 124. 
iN’.C.—^Wheeless v. Barrett, 49 S.K.2d 
629, 229 N.a 282. 

^Ohio.—^Kemp v. (Lentz, App., 68 N.E. 
2d 388. 


Pa—^Pirst Regular Baptist Church of 
Indiana Pa, v. Allison, 154 A. 913, 
304 Pa 1—Caligiuri v. Pennsylva¬ 
nia R. R. Relief Dept., Com.Pl., 96 
Pittsb.Leg.J. 227. 

Minority of one is sufficient.— 
Kemp V. Lentz, Ohio App., 68 N.E.2d 
339. 

Change of polity ' 

(1) If members of a church found¬ 
ed on the polity of local autonomy 
with respect to ecclesiastical or secu¬ 
lar affairs or both seek to join a 
denomination in which the polity is 
episcopal or presbyterian, they can¬ 
not take property of local church 
with them, at least against objection 
of minority.—^Independent Methodist 
Episcopal Church v. Davis, 74 A.2d 
203, 137 Conn. 1. 

(2) Where local diurch acquired 
property with understanding that 
control thereof should remain solely 
in local church independent of gen¬ 
eral church having an episcopal 
polity, to which local church adhered 
in doctrine and spiritucU matters, 
subsequent formation of a church 
corporation as a unit of the general 
church pursuant to two-thirds vote 
obtained without prior public notice 
to members, to which property of the 
old corporation was transferred, to¬ 
gether with pastor's efforts to bring 
church securely within hierarchy of 
general church, did not nullify au¬ 
tonomous status of local church.— 
Independent Methodist Episcopal 
Church V. Davis, supra. 

(3) Giving effect to true use to 
which members of local church in¬ 
tended property to be subject was 
not improper as involving collateral 
attack on corporation, formed as unit 
of general church with episcopal 
polity, to which the property was 
transferred.—^Independent Methodist 
> Episcopal Church v. Davis, supra. 
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(4) Where conduct of members of 
local church was continuously direct¬ 
ed toward self-government, land was 
purchased with understanding that 
control thereof would lie exclusively 
with local church, deeds thereto did 
not follow form prescribed by dis¬ 
cipline of general church having epis¬ 
copal polity, and no ceremony of ded¬ 
ication to general church was held, 
fact that local church accepted gen¬ 
eral church's dogma, followed its rit¬ 
uals, participated in its conferences, 
and contributed to its support did not 
preclude finding that property re¬ 
mained under control of local church 
exclusively.—^Independent Methodist 
Episcopal Church v. Davis, supra. 

Matters not constituting diversion 
(Fact that local Brethren Church 
gave official recognition to theologi¬ 
cal seminary, whose articles of in¬ 
corporation set forth doctrine not 
approved of by general conference, 
and supported church organizations 
I having similar views, did not show 
that local church subscribed to the 
seminary's doctrine or changed its 
denomination, creed, or doctrine, and, 
hence, property held by the church 
in trust was not diverted from its 
uses, and statutes governing sale of 
extinct religious body's property and 
descent of lands in trust were inap¬ 
plicable.—^Kemp V. Lentz, 6 Ohio 
Supp. 181, afiOrmed, App., 68 N.E.2d 
339. 

98. Ga.—Chatlleld v. Bennington, 68 
S.E.2d 842, 206 Ga. 762. 

Pa—First Regular Baptist Church of 
Indiana Pa*, v. Allison, 154 A. 913, 
304-Pa 1. 

Tena—Nance v. Busby, 18 S.W. 874, 
91 Tenn. 303, 15 L.R.A. 801. 

99. Ala—Skyline Missionary Bap¬ 
tist Church V. Davis, 17 So.2d 538, 
245 Ala 455. 
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in some articles of faith by a majority of mem¬ 
bers, while adhering to the fundamental principles 
on which the organization was founded, is not 
such a diversion.! An independent congregation 
can act 'with reference to its property independ¬ 
ently of control of the church judicatories, to which 
it had been subject, where, having the right to do 
so, it had withdrawn from its synodical connec- 
tions.2 Wliere the division of the church is made 
on what constitutes proper denominational doc¬ 
trine, the majority in an independent-jchurch has 
power to make the controlling declaration and to 
vote themselves to be the adherents and entitled 
under the trust,® even though a conference or asso¬ 
ciation of churches within the denomination, having 
no disciplinary power, advises them that they are 
not"^ Where the majority adheres to the old faith, 
a seceding minority cannot lawfully take pos¬ 
session of the property and exclude the majority.® 

Incorporation of faction. The faction first in¬ 
corporating, provided all members of the church are 
notified and have opportunity to participate, takes 
title to the church propert}',® even though it is the 
minority faction.^ An incorporation by a minority 
faction against the wishes of the majority creates 
merely a new society and has no effect on individual 
rights and interests in the old one.® 

§ 72, - Powers, Rights, and Duties of 

Trustees and Members after Separa¬ 
tion 

a. In general 

b. Under statute 

a. In General 

After a church or denomination has divided or sep¬ 
arated Into two or more groups there may be a division 
of the property by the courts, by higher ecclesiastical 
authorities, or by the agreement of the factions. 


In general the factions of a church are not en¬ 
titled to a partition and division of the property, 
where it is lawfully applied to the purpose of the 
trust and none of the members are prevented from 
participation in its use and enjoyment;® and, where 
the church maintains merely voluntary synodical 
connections, a minority faction is not entitled to a 
division of the church property against the 'will 
of the majority who has changed such connections 
where both factions still adhere to the constitution 
of the church.!® Where no difference in faith is 
involved a court may properly apportion the use 
of church property between the factions,!! or divide 
the property on petition of a faction where the 
differences between the factions are shown to be 
irreconcilable and both factions have adhered to 
the church constitution ;!2 and the court may make 
the division betvreen the parties in proportion to 
their nunfbers at the time of the separation.!® 
The fact that the church is incorporated does not 
present any obstacle.!^ Where the church is sub-, 
ject to the ecclesiastical control of a superior ju-l 
dicatory, it may be divided into two churches on pe-. 
tition of either faction,!® and, where such division 
is made by a judicatory having authority, a court 
of equity may then divide the funds and property 
between them on equitable principles.!® Where, 
however, a church organization has been divided 
into two churches by a judicatory having power 
to make the division, the members of the new- 
church may have no property rights in the old.!*^' 
Where property is owned by several churches in* 
common, free from trust obligations, and the un¬ 
ion of churches is voluntary, a church may with^L 
draw from the union and sue for its share in a 
partition of the property, where under the statute 
the rights of all the churches could be protected 
in the judgment.!® 


1. Fla.—Partin v. Tucker, 172 So. 
89, 126 Fla. 817. 

2. K.D.—Gudmundson v. Thlngvalla 
Lutheran Church, 150 N.W. 750, 29 
NJ>. 291. 

3. Ark.—Monk v. Little, 182 B.W. 
611, 122 Ark. 7. 

Mo.—Turpin v. Bagbv, 89 S.W. 456, 
138 Mo. 7. 

4 . Ark.—Monk v. Little, 182 S.W. 
611, 122 Ark. 7. 

Mo,—Turpin v. Ba«by. 39 S.W. 466, 
138 Mo. 7. 

5. Ga.—^Bates v. Houston, 86 Ga. 
198. 

6. Mich.—Russian Orthodox All 
Saints Church v. Darln^ 192 N.W. 
6»7, 222 Mich. 26 . 

54 CJ. p 75 note 16. 


7. N.Y.—St. Jacob's Lutheran Church 
V. Bly, 73 N.Y. 323. 

3- Ill.—^Happy v, Morton, 33 Ill. 398. 

Pa.—^Henry v. Deitrich, 84 Pa. 286, 

9. Ill.—German Evangelical Luther¬ 
an Trinity Cong. v. Deutsche, etc., 
Gemelnde, 92 N.EL 868, 246 Ill. 328, 
20 Ann.Cas. 404. 

Minn.—Schradi v. Dornfeld, 55 N.W. 
49. 52 Minn. 465. 

10. Iowa.—Dressen v. Brameier, 9 

I N.W, 193, 56 Iowa 766. 

11. Okl.—Huffhines v. Sheriff, 162 
P. 491. 65 Okl. 90. 

12. Elan.—Immanuel's Gemeinde v. 
Keil, 58 P. 973, 61 Kan. 65. 

IS. lU.—Niccolls V. Rugg, 47 HI. 47, 
95 Am.D. 462—F^rraria y, Vaacoo- 
ceUoa, 31 HI. 25. 
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M i nn .—^Lost River Norwegian Shran-. 
gelical Lutheran Cong. v. Thoen,^ 
183 N.W. 954, 149 Minn. 379, 

N.H.—Hale v. Everett, 58 N.H. 9, 
16 Am.R. 82. 

14. Cal.—Wheelock v. Los Angeles, 
F^rst Presby, Church, 61 P. 841,* 
119 Cal. 477. 

Kbxl —^Immanuel's Gemeinde v. l^eil, 
58 P. 973, 61 Kan. 66. 

15. Cal.—"Wheelock v. Los Angeles 

First Presby. Church, 61 P. 841, 119 * 
CaL 477. ' ' 

16. U.S.—Smith v. Sworzpstedt, 

Ohio, 16 How. 288, 14 HEd. 942. 

64 C.J. p 77 note 44. 

17. Pa.—In re St. Casimlr's^ Polish. 
Roman Catholic Churdh, 117 A 
219, 278 Pa. 494. 

18. Wls.—Munson v. Brl^S, 181 N, 
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By agreement. Where a division of the prop¬ 
erty is made by the factions under agreement and 
no breach of trust is involved, the court will not 
disturb the arrangement,^® especially where the 
factions have acquiesced in the arrangement over 
a long period of time;20 but a resolution of a 
church corporation dividing property of the corpo¬ 
ration and setting off to a part of its church mem¬ 
bership worshiping at another place cannot oper¬ 
ate where there was no grantee, or no individual 
named as gprantee and no corporation to take,2i 
and a resolution of a society having a church cor¬ 
poration in its charge, which afterwards sepa¬ 
rated dividing its property between them, will not 
authorize a division of a legacy which had been 
left to the original church corporation.®® An 
agreement for a division of property in case of 
schism will not entitle a faction to a division un¬ 
der the agreement in the absence of evidence that 
a schism existed.®® 

After a church has divided into factions, one 
faction may make a binding contract with the other 
for the purchase of the latter’s interest in the 
church property,®^ and it is not necessary to the 
validity of such contract that it should be aflErmed 
by a majority of the church members where Oipen 
conferences were held which all members were al¬ 
lowed to attend and there was no concealment ;®5 
but at any time before the negotiations for the 
contract of sale are completed, the church may 
stop the negotiations and declare against the di¬ 
vision and sale by majority vote of its members, 
where it has a congregational form of church gov¬ 
ernment®® 

Exclusion from property. On division, schism, or 
secession, one faction cannot exclude the other on 
ground of departure from doctrinal beliefs imposed 
on the church where the difference of opinion be¬ 
tween them has nothing to do with doctrinal be- 
liefs,®^ or is based on refined doctrinal distinctions 
which are not vital or substantial.®® Since, as 
stated supra § 71, the church property goes to 


§ 72 

that group which adheres to the original faith, be¬ 
fore one faction can restrain another from inter¬ 
fering with the church property, one or both fac¬ 
tions must have effected a church organization 
claiming to be the original.®® 

b. Under Statute 

Some statutes provide for a division of use of the 
church property between the factions proportionately to 
thdr numbers. 

While it may be that a religious corporation may 
be able under special legislative authority to di¬ 
vide its property between congregations worship¬ 
ing at different places in church buildings belong¬ 
ing to the corporation under circumstances where, 
without such authority, it could not do so,®® the 
legislature has no power by special act to divide 
a religious society and against its protest to give 
a part of the funds and property of the old so¬ 
ciety to the new society created thereby.®^ 

Under statutes which expressly provide that, in 
case of division or schism, the trustees shall permit 
each of the factions to have the use of the house of 
worship proportionately to the number belonging 
to each faction, where in an independent, self-gov¬ 
erning congregation there is a division within the 
meaning of the statute, either faction is entitled to 
have the use of the church apportioned according 
to the numbers in each faction,®® and the church 
records copied at the expense of both factions, 
each faction receiving a copy.®® On proof that the 
separation is a division or schism and not an ex¬ 
pulsion of one faction by the other on proper 
grounds, the faction alleged to have been expeUed 
is entitled to a use of the church-house under the 
terms of the statute;®^ and where the statute ex¬ 
cepts from its operation and benefits a faction ex¬ 
communicated by the other on charges of immoral¬ 
ity brought in good faith and established by proof, 
a charge of immorality against a single member of 
a faction will not justify the exclusion of the fac¬ 
tion from the benefits of the statute.®® Under the 
decisions, however, the statute has been very much 


W. 904, 146 IWis. 893, AnzLCas. 
1912C 325. 

19. Neb.—'Wicks v. Nedrow, 44 N.W. 
457, 28 Neb. 386. 

50. Neb.—Wicks v. Nedrow, supra. 

51. N.T.—Gallupvi 11 e Reformed 
ChurdL V. Schoolcraft, 65 N.Y. 134. 

52. Md.—^Methodist Slpiscopal Church 
Y. lAsbury Simday School Soc., 72 
A. 199, 109 Md. 670. 

53. HI.—Nelson v. Benson, 69 XU. 27. 
54 CJ. p 77 note 54. 


84. Tex.—Bottom v. Tinsley, Civ. 
App., 134 S.W. 888. 

25. Tex.—Bottom v. Tinsley, supra. 

26. Tex.—Bottom v. Tinsley, supra. 

27. Mich.—^Russian Orthodox All 
Saints Church v. Darin, 192 N.W. 
697, 222 Mich. 35. 

28. W.V€L—Woodrum v. Burton, 107 
S.B. 102, 88 W.Va. 322. 

29. Tex.—Stogner v, Laird, Civ.App., 
145 S.W. 644. 

30. N.T.—Gallup vllle Reformed 
Church V. Schoolcraft, 65 N.T. 134 

1 —Madison Ave. Baptist Church v. 
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Oliver St. Baptist Church, 46 N.T. 
131. 

31. Conn.—Portland Second Eccle¬ 
siastical Soc. V. Portland First 
Ecclesiastical Soc., 23 Conn. 255. 
38. Ky.—Hazelip v. Doyel, 102 S.W. 
2d 821, 267 Ky. 477—Poynter v. 
Phelps. Ill S.W. 699, 129 Ky. 881, 
33 Ky.L. 887. 24 L.R.A.N.S.. 729. 

83. Ky.—^Poynter v. Phelps, supra. 
34* Ky.—Ransom v. Rogrers. 12 Ky. 
Op. 739. 

35. B:y.—Cox v. Prewitt, 247 S4W. 
976, 197 Ky. 176. 
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restricted in its application. It applies only to trus¬ 
tees who have the legal title and the control of the 
church property,36 and only for the period of time 
during which a decision is pending as to which 
faction is the church and entitled to the full con¬ 
trol of its property.^" In churches having a con¬ 
gregational type of government, a vote of the ma¬ 
jority decides this question, and from that time 
on the majority faction is entitled to the use of 
the church exclusi\ely,33 except in cases where the 
issue between the factions does not afiect the status 
of the minority faction as a part of the church or- 
ganization.23 The faction claiming to have been 
improperly excluded must establish that it is the 
majority faction.^® The statute has been still fur¬ 


ther restricted to cases where, the original trus¬ 
tees having died, new trustees are appointed under 
other provisions of the statute.^i Where there has 
been a secession, those seceding and setting up a 
new organization are not entitled to the benefit 
of the statute providing for the use of the church 
property by both parties where there has been a 
division or schism,but they are entitled to reim¬ 
bursement for necessary repairs to the church made 
by them in good faith while in possession.^3 

A statute providing for apportionment of the 
use of a church building has been held to apply 
only where the church building is occupied by two 
societies of different denominations and when the 
petitioning society owns at least five pews therein.'*^ 


C. ACTIONS TO DETERMINE RIGHTS TO PROPERTY 


§ 73. Remedies and Defenses 

An action may be brought fn equity to secure the 
enforcement of a trust for religious purposes and to 
prevent a departure from the designated faith or doc¬ 
trine in contravention thereof, or to restrain a threaten¬ 
ed interference with worship or church management in 
accordance with the designated faith and doctrine. 

An action at law may be brought for the re¬ 
covery of the possession of church property.^5 
Ejectment is a proper remedy to determine the 
right to possession of property held or claimed by 
a religious corporation^® and to determine the right 
to possession of church property as between par¬ 
ties claiming to be trustees of the churdh.^*^ Under 
a statute providing for the disposition of the prop¬ 
erty of extinct churches, ejectment by a general 
conference to recover the property of an extinct 
church may not be maintained until the question 


whether or not it is extinct has been adjudicated."*® 
Where a petition combines a cause of action in 
ejectment and a cause of action to impose a trust 
on property for the use of the petitioners, an ad¬ 
judication of title under the alleged trust is a 
condition precedent to the maintenance of the 
action in ejectment*® The summary procedure 
of forcible detainer is not available to a faction 
of a church to deprive the trustees of possession of 
the property of the church society.®® 

Equity will aid, protect, and preserve religious 
trust properties.®^ An action may be brought in 
equity to secure the enforcement of a trust for 
religious purposes and to prevent a departure from 
the designated faith or doctrine in contravention 
thereof;®® to restrain a threatened interference 


38. Ky.—Jones v. Johnson, 175 S.W. 
2d 370. 235 Ky. 707—Thomas v. 
Lewis, 6 S.'W'.2d 266, 224 Ky. 307. 
CkinerrearatlosL ohtaininsr own. property 
In controversy between opposing 
parties of Baptist Church where con¬ 
gregation obtained its own property, 
trustees of church had no author¬ 
ity under statute to allot the time 
each faction should use the church.— 
Jones V. Johnson, 175 S.W.2d 870, 295 
Ky. 707. 

37. Ky.—Bray v. Moses, 202 S.'W.2d 
749, 305 Ky. 24—Jones y. Johnson, 
175 S.W.2d 370, 296 Ky. 707— 
Thomas v. Lewis, 6 S.W.2d 255, 224 
Ky. 307. 

38. Ky.—Thomas v. Lewis, supra. 

39. Ky.—^Bnnix v. Owens, 271 S.W. 
1091, 209 Ky. 19. 

4a Ky.—Jones v. Johnson* 175 S.W. 
2d 370, 296 Ky. 707. 

41. Ky.—Shannon v. Frost, 3 B. 
Mon. 253. 


42. Ky.—^McKinney v. Griggs, 5 
Bush 401, 96 Am.D. 360. 

43. Ky.—Hadden v. Chorn, 8 B.Mon. 
70. 

44. Me.—^Leeds First Baptist Soc. 
V. Grant, 59 Me. 245. 

45. Ind.—Smith v. Pedigo, 33 N.E. 
777, 44 N.E 363, 145 Ind. 361, 19 
L.R.A. 433, 32 L.R.A. 838. 

48. N.T,—BL Nicholas Cathedral of 
Russian Orthodox Church in North 
America v. FedchenkofC, 77 N.T.S. 
2d 333, 192 Mlsc. 827, affirmed 94 
N.T.S,2d 463, 276 App.Div. 309, re¬ 
versed on other grounds 96 N.E.2d 
66, 302 N.T. 1. 

47. Ind,—^Tanthis v, Kemp, 85 NJl. 
976, 86 N.R 451, 43 Ind.App. 203. 

48. Pa.—^Pittsburg Annual Confer¬ 
ence, etc., V. Cyphert, 112 A. 83, 268 
Pa. 322. 

Disposition of property of dissolved 
church see infra § 100. 

49. Ohio.—^BurtzlfUE v. Huge, 171 N. 
R 30, 122 Ohio St. 172. 
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sa Wash.—Bower v. Root, 14 P.2d. 
965, 169 Wash. 671- 

5L 'Ala.—^Vaughn v. Pansey Fri end- 
ship Primitive Baptist Church, 41 
So.2d 403, 252 Ala. 439. 

Pa,—^In re Craig's Estate, 56 PaDlst. 
& Co. 185. 

82. Ga.—Chatfleld v. Bennington, 68; 

S.R2d 842, 206 Ga. 762. 

Hawaii.—NakaJcunl v. Towse, 34 Ha¬ 
waii 897. 

Ind.—Ashman v. Studehaker, 56 NJB^ 
2d 674, 115 Ind.App. 73. 

Ky.—-Kidwell v. Crawford, 182 S.W.. 

2d 968, 298 Ky. 380. 

Pa-—^Flrst Regrular Baptist Church^ 
of Indiana, Pa. v. Alhson, 164 A-. 
913, 304 Pa. L 

Tenn.—Ward v. Crisp, 226 SjW.2d 
273, 189 Tenn. 513, rehearing denied 
234 S.W.2d 828, 191 Tenn. 406. 

54 C.J. p 73 note 73, p 78 note 78. 
Jurisdiction of civil courts as to. 
church matters generally see lnfra«. 
§ 86 . 
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with worship or church management in accordance 
with the designated faith and doctrine to re¬ 
strain the violation of a charter of the society by 
a majority of the corporation to enjoin the un¬ 
authorized interference with the church property 
by a faction which refuses to abide by proper ad¬ 
judications of the duly authorized church tribu¬ 
nals to restrain one of two congregations joint¬ 
ly using a church edifice from introducing a Sab¬ 
bath school into the church without the consent 
of the other congregation 6 to compel one no 
longer in office to account for and turn over 
church property or to secure the specific per¬ 
formance of a contract of sale of land to the so¬ 
ciety's or a reconveyance of church property to 
trustees of an unincorporated society by a cor¬ 
poration secretly and fraudulently organized to 
take over the property.5 9 

A court of equity will aid the lawfully elected 
trustees of a religious society in the administra¬ 
tion of their trust by compelling a conveyance to 
them of the legal title to the property,®® and by 
protecting them from threatened interference with 


§ 73 

the use of the church propertj',®^ provided the 
threatened interference would constitute a serious 
or irreparable injury.®^ 

WTiere a dispute between church factions in¬ 
volves only title to office, quo warranto and not 
an action in equity is the proper remedy,®3 but 
equity will adjudicate the rights of contending 
parties to the use of the church property,®^ and 
it has been held that injunction is a proper remedy 
to settle the rights of discordant factions with re¬ 
spect to the use and control of church property.®® 
Where a religious society holds land in fee, subject 
to no use except its general purposes, the majority 
may control the use of it at its pleasure, and no 
supposed error of doctrine will authorize the in¬ 
terference of a court of equity.®® In such case, 
the court will do no more than award the pos¬ 
session of the property to the legal board of trus¬ 
tees in whom the title is vested.®*^ 

Trespass against church edifices has been distin¬ 
guished from trespass on other property and it has 
been held that equity will protect such property 
from trespass,®® and this rule has been extended 


Basis of JurlsdlctloiL 

Equity courts have original and in¬ 
herent jurisdiction to prevent the 
abuse and peri’ersion of church prop¬ 
erty, as trust property, from the uses 
for which it was devoted and dedi¬ 
cated; such jurisdiction exists inde¬ 
pendently of the English statute of 
charitable uses ajid of any preroga¬ 
tive power of the court, on ground 
of the trust nature of the property, 
the charitable uses for which it is 
designed, and the inadequacy of legal 
remedies.—^Bailey v, Washington, 185 
So. 172, 286 Ala. 67>4, 

Bemedy by removal of trustees 

A statute which authorizes the 
members of churches to remove re¬ 
fractory trustees does not oust the 
jurisdiction of a court of equity.— 
Brunnenmeyer v. Buhre, 32 Ill. 183. 

Xt Is necessary to ahow the crea¬ 
tion of a valid trust to justify the 
court's Interposition.—IFbllett v. Ba- 
deau, 26 Hun, N.T., 253. 

A real and substantial departure 
from the purposes of the trust must 
be shown before equity will inter¬ 
fere.—Greek Catholic Church of 
Transfiguration of Christ v. Hunau, 
220 P. 981, 74 Colo. 262—54 C.J. P 
74 notes 79, 85. 

Where dlsoretioa is vested in trus¬ 
tees as to the distribution of a trust 
fund, or the income thereof, the court 
will not interfere so long as it Is 
honestly exercised. 

Mass.—^Hawes Place Cong. Soc. v. 

Hawes Fund, 5 Cush. 454. 

Pa.—^Pulpress v. African M. E. 

Church, 48 Pa. 204. 


53. Kan.—^Hughes v. Grossman, 201 
P.2d 670, 166 Kan. 325. 

N.T.—Crawford v. Freeman, 72 N.Y. 

S.2d 781, 189 Misc. 882. 

Pa.—Tsenoff v. Nakoff, 192 A.- 873, 
326 Pa. 549—^Powanda v. Pldo, 155 
A. 90, 304 Pa. 42. 

54 C,J. p 78 note 79. 

54. Pa.—Appeal of Sarver, *81 Pa. 
183, Leg.Int. 372. 

54 C.J. p 74 note 86. 

SB. Ohio.—Hike v. Floyd, 6 Ohio Cir. 

Ct. 80, 3 Ohio Clr.Dec. 359. 
sa Pa.—Appeal of Gass, 73 Pa 39, 
13 Am.R. 726, 

57. Md.—^Jackson v. Shaw, 69 A.2d 
265. 

Pa—J ones v. Bailey, Com.Pl., 33 Del. 
Co. 244. 

58. AIa—< 3ewln v. Mt. Pilgrim Bap¬ 
tist Church, 51 So. 947, 166 AIa 
345, 139 Am.S.R. 41. 

59. Cal.—^Bomar v. Mt. Olive Mis¬ 
sionary Baptist Church, 268 P. 665, 
92 CalA.pp. 618. 

60. Mass.—^Earle v. Wood, 8 Cush. 
430. 

54 C.J. p 78 note 70. 

61. Wls.—u t h e r a n Evangelical 
Church V. Grlstgau, 84 Wis. 328. 

54 C.J. p 73 note 71. 

62. N.J.—Miller v. English, 6 N.J. 
Eq. 304. 

54 C.J. p 73 note 72. 

63. Ga—^H arris v. Pounds, 64 Ga 

121 . 

Direct or collateral attctck on title 
to office see supra § 28, 

64. Pa—F irst Church of Brethren 
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of Lewistown v. Snider, 79 A.2d 
422, 367 Pa 78. 

54 C.J. p 74 note 83, p 78 note 31. 
Bivifdou of property 
Kan.—^Immanuel's Gemeinde v. Keil, 
54 P. 800, 8 Kan.App. 405. 

Minn.—^Lost River Norwegian Evan¬ 
gelical Lutheran Cong. v. Thoen, 
183 N.W. 954, 149 Minn. 379. 

65. Kan.—^Hughes v. Grossman, 201 
P.2d 670, 166 Kan. 325—Williams- 
town Baptist Church v. Henley, 

148 P.2d 269, 158 Kan. 324. 

Mo.—^Trett v. Lambeth, App., 195 S. 
W.2d 524—Clevenger v. McAfee 
170 S.W2d 424, 237 Mo.App. 1077. 
N.T.—Cadman Memorial Congrega¬ 
tional Soc. of Brooklyn v. Kenyon, 
95 N.T.S.2d 133, 197 Mlsc. 124, 

Past acts 

Injunction restraining minority 
group from entering on and taking 
possession of church property was 
properly granted as against conten¬ 
tion that Injunction will not issue 
to restrain doing of act already done. 
—Clevenger v. McAfee, 170 S.W.2d 
424, 287 Mo.App. 1077. 

66. Ohio.—^Keyser v. Stansifer, 6 
Ohio 363. 

Wis.—^Martin v. German Reformed 
Church of Peace, 134 N.W. 1126, 

149 Wis. 19. 

Control and use of property In gen¬ 
eral see supra S 60 et seq. 

67. Tex.—Fort v. Paris First Bap¬ 
tist Church, Clv.App., 55 S.W. 402. 

68. AIa— ^Vaughn v. Pansey Friend¬ 
ship Primitive Baptist Churchy 41 
So.2d 403, 252 AIa 439. 
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to church property adjacent to the church building 
and used in conjunction with church activities.®® 
The nature of an unincorporated religious asso¬ 
ciation has been held to be such as to render the 
remedy against it at law inadequate and to warrant 
an action in equity to enforce a purely legal liabil¬ 
ity.^® It has been held that a court of equity 
will not partition property owned by two religious 
societies as tenants in common, a petition at law 
for a partition being the proper remedy.The 
holder of a note executed by a Catholic priest has 
been held to have an adequate remedy at law, al¬ 
though the note may not be enforced against church 
property.^® Where trustees hold title to the prop¬ 
erty of an unincorporated religious society, the trust 
property may be subjected by proper proceedings 
to the debts for which the society is liable.^® 

Defenses, Delay in bringing a petition for equi¬ 
table relief, amounting to laches, is a defense to 
the action.^^ The fact that the only trespass is a 
past act and that no continuance of the trespass is 
threatened is a defense to an action for an injunc¬ 
tion against interference with church services.75 
Where there is a schism and a faction withdraws, 
abandoning its claim to the church property, its 
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successors after a long period of time and after 
the death of all the secessionists may not revive the 
claim to tihe church property.^® Illegality of the 
relief sought or the purpose of the petitioners to 
circumvent the law or a court decree enforcing 
it is a defense.'^^ Rescission of a contract for the 
sale of church property by one faction to another 
before any deed had been signed in pursuance there¬ 
of is a defense to an action brought for its specific 
performance."^® It is not a defense to an action 
brought by a Roman Catholic bishop against a sus¬ 
pended priest to recover possession of the church 
property that the bishop did not own the land 
on which the church was built7® A tenant’s at¬ 
tornment to the former oflBcers of a church after 
due notice of the election of new oflScers is not a 
defense to an action to di^ssess for nonpayment 
of rent.®® 

§ 74. Jurisdiction 

Jurisdiction to determine rights to church property 
Is subject to any statutory restrictions on the Jurisdic¬ 
tion of particular courts. 

Jurisdiction to determine rights to church prop¬ 
erty is subject to any statutory restrictions which 
may exist on the jurisdiction of particular courts.®^ 
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3>e8eoratloiL of Cbturch may be en- t 
Joined.—^Harris v. Bandy, 187 S.SI 
99, 182 Ga. 844. 

69. Ala.—Vaughn y. Pansey Pnend- 
ship Primitive Baptist Church, 41 
So.2d 403, 252 Ala. 439. 

70. U.S.—Pleasant Hill ShaJeers’Soc. 
V. Watson, Ky., 68 P. 730, 16 C.CLA. 
632, motion denied 77 P. 512, 23 
C.C.A 263, certiorari denied 16 S. 
CL 1206. 163 U.S. 704, 41 KHd. 318. 

Actions against unincorporated socie¬ 
ty in general see infra S 108. 

71- Pa.—Swoyer v. Schaeffer, 2 Pa. 

Dist 749, 18 Pa.CJo. 346. 

79. Ill.—Elkhart State Bank of Elk¬ 
hart V. Schlarman, 270 Ill.App. 440. 

73. Ga.—Smith v. Jarrett, S.B.2d 
626, 76 GaApp. 526. 

74L Colo.—Greek Catholic Church v. 
Boizdestvensky, 184 P. 295, 67 Colo. 
217. 

N.J.—Vargo v. Vajo, 78 A 644, 76 N. 
XEq. 161. 

Opes, adverse use | 

Where there Is no statute of limi¬ 
tations applicable to such action, the 
open and adverse use of church prop¬ 
erty for a form of worship other 
than that for wliich it Is held in 
trust for twenty years or more bars 
a suit In equity to enforce the trusL 
—Attorney Oezieral v. Pederal SL 
Heating House, 8 Gray, Mass., 1, 

A lOBg-oonifelBned aoqiHeseoiioe In 
the application of a trust fund to the 


support of certain religrious doctrines 
will not be interfered with unless 
the donor plainly expressed an in¬ 
tention that the fund should be ap¬ 
plied to the support of different doc¬ 
trines.—Hale V. EveretL 58 N.H. 9, 
16 Ain.R. 82—Attorney General v, 
Dublin, 38 N.H. 469. 

Pailuxe to prosecute suit after pre- 
.Umlnary inJunotlosL granted 

Where majority and minority mem¬ 
bers of church instituted separate 
suits to determine title to property, 
minority was not barred from seek¬ 
ing relief by laches in not pressing 
majority’s suit to final Judgment dur¬ 
ing eight years following affirmance 
of decree granting preliminary in¬ 
junction, since burden to press suit 
was on majority.—SL MichaeFs 
ITkrainian Greek Catholic Church of 
Woonsocket v. Bohachewsky, 196 A 
796, 60 R.I. 1. 

Bxonsahls delay 

Suit to set aside conveyance of 
church property purchased by volun¬ 
tary ecclesiastical etssociation to ec¬ 
clesiastical corporation not affiliated 
with national ecclesiastical organiza¬ 
tion of which association was a part 
was not barred by laches, where de¬ 
lay in commencing suit was due to 
concealment of facts from members 
of association generally and subse¬ 
quent resort to ecclesiastical reme¬ 
dies before invoking edd of courL— 
United Armenian Brethren Evangell- 
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cal Church v. Eazanjian, 84 H.W.2d 

510, 322 Mich. 651. 

Delay not prejudieial 

MonL—Smith v. SL John Baptist 
Church of Bozeman, 211 P.2d 975, 
123 MonL 264. 

Neb.—Geiss v. Trinity Lutheran 
Church Cong., 230 N.W. 668, 119 
Neb. 746. 

Due dUlgenoe shown 

Mo.—^Trett v. Lambeth, App., 196 S. 
W.2d 624. 

76. Cal.—Church of Christ v. Harper, 
256 P. 476, 83 CklApp. 41. 

Pa.—^Pido V. First Slavish Roman 
Catholic Greek Rite Church, 148 
A 100, 298 Pa. 231. 

76. Ky.—Predestinarian Baptist 
Church V. United Baptist Church, 
129 S.W. 646, 139 Ky. 110- 

77. Pa.—Novlckas v. EZrauezunas, 87 
A 686, 240 Pa. 248. 

78. Tex.—^Bottom v. Tinsley, Civ. 
App., 134 S.W. 833. 

79. Ark.—^Morris v. Griffin, 225 S.W. 
634, 146 Ark. 439. 

80. N.J.—^Ebenezer Baptist Church 
V. Barber, 183 A 469. 14 N.J.Misc. 
192. 

81. Philippine.—^Roman Catholic 
Apostolic Church Cebu, 11 Philip¬ 
pine 405. * 

Jurisdiction in respect of eqclesiais- 
tlcal matters generally see infra 9 
86 . 
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§ 75. Persons Entitled to Sue, and Parties 

A church corporation holding legal title to church 
property is a necessary party to a suit with respect to 
such property, and It has been held that a church, 
whether or not an Incorporated body, is a necessary par¬ 
ty to any proceedings affecting Its properties. 

General rules as to parties, particularly those ap¬ 
plicable to actions by or against corporations, as 
discussed in Corporations § 1287 et seq and to ac¬ 
tions by or against associations as discussed in 
Associations § 35 et seq, apply to actions with re¬ 
spect to church property.^^ Actions involving the 
title or control of church property are properly 
brought in the name of the church, if incorporat- 
ed,83 and must be brought in its name and not in 
the names of the trustees when the church, and 
not the trustees, is the incorporated body,®^ and 
an unincorporated religious society may be au¬ 
thorized by statute to sue in its own name *wuth 
respect to its property.35 It has been held that an 
action with respect to the property of an unin¬ 
corporated religious society may be maintained 'by 
its trustees,^® and an action is properly brought in 


the names of the trustees when the title to the 
property,or a moiety thereof,*® is vested in them 
in trust. Thus, where by statute the property of 
an tmincorporated religious society is vested in its 
trustees, they may maintain an action with respect 
to such property.83 It has been held that a suit 
may be maintained in behalf of a religious society, 
in respect of its property by its trustees, by a com¬ 
mittee appointed for that purpose by the congre¬ 
gation or by the members,®® but it has also been 
held that no right to sue in behalf of the church 
or society is vested in officers of the diurch other 
than the trustees,as, for example, in the minis- 
ter,®2 Qj. the session of the Presbyterian Church.^* 
It has been held that a bishop of the Catholic 
Church may sue in his name on behalf of the 
church.®* 

The members of a church may not sue in the 
name of the church corporation in the absence of 
a demand made on the officers authorized to act to 
do so, or of a showing that sudi demand would be 
unavailing,®5 but they may do so where the trus- 


82. Ind.—Ashman v. Studebaker, 56 
Tr.B.2d 674. 115 Ind.App. 73. 

Actions by and against religious so¬ 
cieties generally see infra S 102 et 
seq. 

Parties to actions by and against 
religious societies generally see 
infra '§ 105. 

Disposltioxi. of property of exttact 
Chur oh 

(1) Third persons claiming rights 
with respect to alleged church prop¬ 
erty are not proper parties to a stat¬ 
utory summary proceeding to deter¬ 
mine whether the church Is extinct 
and to transfer its property.—New 
Jersey Baptist Convention v. Fidel- 
ity-Philadelphla Trust Co., 20 A.2d 
67, 123 N.J.£lq. 525, affirmed 23 A.2d 
660, 180 N.J.Bq. 60S. 

(2) Dissolution of religious society 
by court generally see infra $99. 

83. N.Y.—^7ork First Reformed 
Presb. Church v. Bowden, 14 Abb. 
N.Cas. 356. 

54 C.J. p 79 note 9. 

VqydtMemie 

Religrlous corporation may sue, al¬ 
though it has an equitable, but not a 
legal, title to the property which it 
seeks to recover.—Van Deuzen v. 
Presb. Cong., 4 Abb.Dec., N.T., 465, 
3 Keyes 550, 3 Transcr.A. 89. 

84. N.T.—People v. Fulton, 11 N.T. 
94. 

85. Ala.—Hamner v. CarroU's Creek 
Baptist Church, 51 So.2d 164, 255 
Ala. 277—Davidson v. Church of 
Christ of Parrish, 16 So.2d 179, 245 
Ala. 208. 

Action by unincorporated religious 
society in general see Infira S 102 a. 


86. Ala.—Corpus Juris oited in Ash¬ 
worth V. Brown, 198 So. 136, 137, 
240 Ala. 164. 

54 C.J. p 80 notes 13, 14, 32. 

The dissent of one of two trustees 
does not invalidate an action brought 
in the name of both where the dis¬ 
senting trustee has been indemnffied 
for the costs.—Unangst v. Shortz, 5 
Whart., Pa., 506. 

Resigned trustee 

Where corporation, although or¬ 
ganized as stock corporation, was 
intended and conducted as nonprofit 
religious society, one of incorpora¬ 
tors who, having become stockholder 
and voting trustee, subsequently re¬ 
signed as trustee, ceased to con¬ 
tribute to support of organization, 
and adopted hostile attitude, was 
held without standing to maintain 
action to set aside transfer of prop¬ 
erty of organization, even if treated 
as voluntary association.—^Kittinger 
V. Churchill, 292 N.Y.S. 35, 161 Misc. 
3, affirmed 292 N.Y.S. 51, 249 App. 
Div. 703. 

87. Iowa.—^Presbyterian Church of 
Paralta, Linn County, v, Johnson, 
238 N.W. 456, 213 Iowa 49. 

54 C.J. p 80 notes 14, 15. 

Officer holding legal title to ohliga- 
tiou 

An officer of the association may 
sue in his own name to enforce an 
obligation, the legal title to which 
is vested in him for the benefit of 
the association. 

Iowa.—^McDonald v. Gray, 11 Iowa 
508, 79 Ain.D. 509. 

N.C.—Walker v. Fawcett, 29 N.C. 44. 

88. Ky.—Curd v. Wallace, 7 Dana 
190, 82 Am.D. 85. 
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89. W.Va.—Potts V. Longest, etc., 
Co., 103 S.E. 279, 86 W.Va. 157. 

9a Ky.—Justice v. Rollins, 106 S.W. 
2d 140, 269 Ky. 74—Humphrey v. 
Burnside, 4 Bush 215. 

9L Ark—Corpus Juris quoted in 
Rushing v. Thompson, 185 S.W.2d 
941, 943, 208 Ark 248. 

54 C.J. p 80 notes 20-24. 

92. Ark—Corpus Juris quoted la 
Rushing v. Thompson, 185 S.W.2d 
941, 943, 208 Ark 248. 

Masa—Clark v. Quincy Evangelical 
Soc., 12 Gray 17. 

N.J.—Skinner v. Holmes, 83 A2d 819, 
133 N.J.Eq. 593. 

93. Ark—Corpus Juris quoted in 
Rushing v. Thompson, 185 S.W.2d 
941, 943, 208 Ark 248. 

54 C.J. p 80 note 2L 

94. Puerto Rico.—Jones v. Torrel- 
las, 28 Puerto Rico 42—^Idarrero v. 
Skerret, 17 Puerto Rico 540. 

95. Ark—Rushing v. Thompson, 185 
S.W.2d 941, 208 Ark 248. 

Colo.—German Evangelical Emmaus 
Church V. Free Evangelical Em¬ 
maus Church, 287 P. 89, 87 Colo. 
237. 

N.J.—^Lewis V. Harris, 50 A.2d 859, 
139 N.J.Eq. 217. 

Rights of members generally see su¬ 
pra $ 12. 

Xhterventton 

In a suit between the board of di¬ 
rectors of a Christian Science church 
<uid trustees under a trust for the 
promotion of Christian Science, a 
motion by the members of the church 
to intervene is addressed to the 
court’s discretion and such discretion 
is not abused by a denial of the mo- 
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§ 75 

tees of the corporation refuse to bring suit.®® The 
members of an unincorporated church society may 
maintain an action with respect to its property.®^ 
Where property is held in trust for a church so¬ 
ciety, it is frequently held that the members have 
an interest in the property sufficient to support an 
action in their name with respect to an alleged di¬ 
version of the property.®® Where property is ac¬ 
quired for the support and maintenance of a church, 
every member of the association acquiring it, cor¬ 
porate or unincorporated, may resist the diversion 
of the property to other uses,®® but only the mem¬ 
bers of the congregation have a standing in a civil 
court to prevent a misuse of the property of the 
religious society.^ It has been held that an action 
by the members of an unincorporated society to 
recover church property is not an action in their 
individual capacities as tenants in common but is 
an action by them collectively for the use of the 
church.2 Since, as discussed supra § 15, the rights 
and beneficial interest of a member of a religious 
society in its property cease w'hen he ceases to be 
a member, he no longer has standing to sue in re¬ 
lation thereto.® Where the statute governing re¬ 
ligious corporations provides that a religious cor¬ 
poration may be required to account only on the 


application of the attorney general, the members of 
a religious corporation may not compel an account¬ 
ing.^ 

Where, under the church constitution, a superior 
church judicatory is given control over the church 
property, the judicatory is entitled to maintain an 
action with respect thereto.® It has been held that 
the members of a national church organization have 
sufficient interest in the property of a local church 
which is a member of the organization to maintain 
an action to confine the use of such property to 
worship according to the doctrines of the general 
church,® but it has also been held that, where there 
is a conveyance of property to the members of a 
local congregation, the general church of which the 
congregation is a member has no standing in court 
to complain of a diversion of the property to a dif¬ 
ferent faith.*^ 

W^ere the beneficial interest in a church building 
is in the pewholders, they may maintain an action 
with respect to such building.® It has been held 
that a suit to prevent a diversion of trust funds 
may be brought by contributors to such funds,® 
but it has also been held that one who granted prop¬ 
erty in trust for a church may not maintain an 


tlon where there Is no adversary re¬ 
lation between the members and the 
directors.—^Eustace v. Dickey, 132 N. 
E. S52, 240 Mass. 55. 

96. N.D.—^Bendewald v. LfOy, 168 N. 
W. 693, 39 N.D, 273. 

Befosal to ime not abuse of Oiscre- 
tion 

Representative suit to redress al¬ 
leged frauds and wrongs perpetrated 
on religious society was held not to 
show that present trustees, uncon¬ 
nected with acts complained of, 
abused discretion m refusing to sue. 
—Koch V. Estes, 262 N.Y.S, 23, 146 
Misc. 240, affirmed 266 N.T.S. 1008, 
240 App.Div. 829, affirmed 191 K.R 
525, 264 N.T. 480. 

97. Ala.—Corpus JotIb cited in Ash¬ 
worth V. Brown, 198 So. 135, 137, 
240 Ala. 164. 

54 C.J. p 80 notes 26, 33. 

Diversion by stranger 
A church member has a personal 
right in his place of worship, and a 
suit for the protection of that right 
by injunctive relief against diver¬ 
sion to other uses by a stranger may 
be brought by church officials or 
church members or both.—Ashworth 
V. Brown, 198 So. 135, 240 Ala. 164. 

98. N.a—Nash v. Sutton, 23 S.E. 
178, 117 N.C. 231. 

54 C.J. p 80 note 26. 

Members’ interest in church property 
,see supra S 56. 


Trust for members 
IMiere a corporation holds prop¬ 
erty in trust for the benefit of the 
members of an unincorporated church 
association, the members may en¬ 
force the trust in a proper action. 
—Rosicrucian Fellowship v. Rosi- 
cruclan Fellowship Non-Sectarian 
Church, Cal.App., 220 P.2d 66. 

99. Wis.—Kerler v. Evangelical 
Emanuel’s Church of Hales Cor¬ 
ners, 292 N.W. 887, 235 Wls. 209— 
Kerler v. Evangelical Emanuel’s 
Church of Hales Corners, 282 N.W. 
32, 229 Wis. 248—^Marten v. Evan¬ 
gelical Creed Congregation, 113 N. 
W. 66. 132 Wis. 650. 

1. N.J.—Skinner v. Holmes, 33 A. 

I 2d 819, 133 N.J.Bq. 598—Everett v. 

Trustees of First Presbyterian 
Church. 32 A. 747, 63 N.JJBq. 600. 
Minority of membership may en¬ 
join diversion of church property by 
majority.—Kelly v. Mclntire, 197 A. 
736, 123 Njr.EQ. 361. 

2. Ga.—Slaughter v. Land, 21 S.E. 
2d 72. 194 Ga. 156. 

3. Ala.—Caples v. Nazareth Church 
of Hopewell Ass’n, 18 So.2d 383, 
245 Ala. 656. 

Ga.—Stewart v. Jarriel, 69 S.R2d 
368, 206 Ga. 855. 

Ind.—Kompier v. Thegza, IS N.E.2d 
229, 213 Ind. 542. 

N.T.—^Kittinger v. Churchill, 292 N. 
Y.S. 35, 161 Misc. 3, affirmed 292 
N.Y.S. 61, 249 App.Div. 703. 

54 C.J. p 19 note 22, p 81 note 44. 
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Suppressed parish 
Effect of suppression of Roman 
Catholic parish being to cause lay 
members of parish church to lose 
their membership therein and become 
members of another parish, they may 
not maintain bill In equity to enforce 
their property rights as members of 
suppressed parish.—^Post v. Doughei> 
ty, 191 A. 151, 326 Pa. 97—Canovaro 
V. Brothers of Order of Hermits of 
St. Augustine, 191 A. 140, 826 Pa. 76. 

4. N.T.—Taylor v. Day Star Bap¬ 
tist Church, 92 N.Y.S.2d 206, 196 
Misc. 449. 

5. N.Y.—^New York Presbytery v. 
Westminster Presb. Church 127 
N.Y.'S. 861, 142 App.Dlv. 876. 

6. U.S.—^Barkley v. Hayes, D.C.Mo., 
208 F. 319, affirmed 222 F. 669, 138 
C.C.A. 217, affirmed 38 S.Ct 422, 
247 U.S. 1, 62 L.Ed. 939. 

Del.—Gibson v. Trustees of Pencader 
Presbyterian Church in Pencader 
Hundred, 10 A.2d 332, 24 Del.Ch. 
270. 

7- Ill.—^Illinois Classls of Reformed 
Church V. Holben, 122 N.E. 46, 286 
HI. 473. 

I 

8. Mass.—Small v. Cahoon, 98 N.E. 
588, 207 Mass. 359. 

9. N.J.— liUdlam v. Higbee, 11 N.J. 
Eq. 342. 

54 C.J. p 81 note 88. 
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action to enforce the trustio where he retained no 
reversionary interest in the property.ii Where 
the action is based on a contract, it must be brought 
either by persons who are subscribers thereto or 
by the successors or legal representatives of the 
society for whose benefit the contract was made.i- 

In a suit to subject church propertj% title to 
which is held by trustees, to the debts of the church, 
the trustees are the only necessary parties defend- 
ant.i^ A church corporation holding legal title 
to church property is a necessary party to a suit 
with respect to such property,!^ and it has been 
■held that a church, whether or not an incorporated 
body, is a necessary party to any proceedings af¬ 
fecting its properties,!® but it has been held that a 
dissolved religious corporation is not a necessary' 
party to an action to subject its property to the 
payment of its debt.!® One holding the legal title 
should be made a party to an action to establish 
a mechanic’s lien on church property.!^ An ac¬ 
tion to prevent the use of church property in vio¬ 
lation of the terms of a trust should be brought 
against the church in control of the property,!® 
and not against the rector preaching doctrine in 
violation of the trust terms, who has no individual 
right to the property.!® In an action by trustees 
of a church to have a trust on parsonage property 
in favor of preachers of the church declared void, 
the attorney general, as representing future preach¬ 
ers and future congregations, should be made a 


party.20 Trustees are necessary parties to an ac¬ 
tion brought to test the constitutionality of a stat¬ 
ute under which they claim authority to dispose 
of a fund belonging to the corporation for other 
than corporate purposes;®! but trustees involved 
only in a representative or collective capacity are 
not properly made parties to an action as individ¬ 
uals.®® Where the issue raised in the suit is be¬ 
tween trustees and particular officers, such officers 
are properly made parties.®® A separate and inde¬ 
pendent body within the church which has unlim¬ 
ited control of particular funds has been held to 
have the capacity of suing and being sued with re¬ 
spect thereto.®^ The town or selectmen are not 
necessary or proper parties to actions involving 
rights to church property after the parochial affairs 
of the town have been taken over by an organised 
parish.®® A sheriff with an execution for service 
has been held to be neither a proper nor a neces¬ 
sary party to a proceeding to enjoin execution 
against church property.®® In a suit to determine 
property rights between two incorporated church 
organizations, action should be brought against the 
corporation and not against its members.® ^ 

Representation. It is generally held, frequently 
by reason of statute, that one or more members of 
a church society may sue on behalf of all of the 
members where the action involves church prop- 
erty,®8 and, under such a statute, it has been held 


la Wls.—strong v. Doty, 32 Wls. 
381. 

11. Wis.—Strong’ v. Doty, supra. 
Appointment of sitbstltate trustee 

One conveying premises to church 
trustees without condition of rever¬ 
sion had no Interest entitling him to 
petition for vacation of substituted 
trustees’ appointment.—'Appeal of 
Norton. 167 A. 341, 312 Pa. 239. 

12. Mass.—Manning v. Gloucester 
Fifth Parish, 6 Pick. 6. 

13. Ga.—Smith v. Jarrett, 46 S.E. 
2d 626, 76 Ga.App. 525. 

Mortgage foreclosure 
Ga.—^Holmes v. Bankston, 101 S.E. 
792, 149 Ga. 668. 

14. Md.—Jackson v. Shaw, 69 A.2d 
265. 

Miss.—Conic v. Cobbins, 44 So.2d 52, 
208 Miss. 203. 

Tact that trustees constituting 
governing board of corporation are 
parties is not sufficient.—Jackson v. 
>Shaw, Md., 69 A.2d 265. 
intervention 

A church corporation holding the 
record title to church property is en¬ 
titled to intervene and defend an ac¬ 
tion of ejectment with respect to 
such property.—^Trustees of Presby¬ 


tery of West Jersey, v. West Pres¬ 
byterian Church of Bridgeton, 192 A. 
734, 15 N-J.Misc. 526. 

Bishop of Boman Catholic Church 
The bishop of a church in whom is 
the legal title, having possession and 
control of the property of the church 
which is being laid out for use as a 
cemetery, is the proper defendant to 
a suit to restrain the use of the land 
for such purpose as a nuisance.— 
Jung V. Neraz, 9 S.W. 844, 71 Tex. 
396. 

Trustees and officers proper parties 
Del.—Gibson v. Trustees of Pencader 
Presbyterian Church, in Pencader 
Hundred, 10 A.2d 332, 24 DeLCh. 
270. 

15. Ala.—Skyline Missionary Bap¬ 
tist Church V. Davis, 17 So.2d 533, 
245 Ala. 456—Bailey v. Washing¬ 
ton, 185 So. 172, 236 Ala. 674. 

Suit may he maintained on mak¬ 
ing the church a party defendant.— 
Skyline Missionary Baptist Church 
V. Davis, 17 So.2d 533, 245 Ala. 455. 

16. Ga.—^Pirst Christian Church of 
Dublin V. Jefferson Standard Life 
Ins. Co., 187 S.B. 729, 183 Ga. 167. 

17. Iowa.—Heller v. Tracy, 11 Iowa 
i 530. 


18. N.T.—Nemolovsky v. Rykhloff, 
175 N.T.S. 617, 187 App.Div. 290. 

19. N.Y.—Nemolovsky v. Rykhloff, 
supra. 

aa N.J.—Bernardsville M. B. 
Church v. Seney, 96 A. 388, 85 N. 
J.Eq. 271. 

21. N.Y.—^Davis v. Syracuse First 
Cong. Soc., 65 N.Y. 278. 

22. Md.—Jackson v. Shaw, 69 A.2d 
265. 

23. Mass.—^Raynham First Cong. 
Soc. V. Raynham Cong. Ministers 
Fund, 23 Pick. 148. 

54 O.J. p 80 note 30. 

24. N.Y.—Prattsville Reformed 
Dutch Church v. Brandow, 62 Barb. 
228. 

54 C.J. p 80 note 27. 

25. Mass.—Raynham First Cong. 
Soc. V. Raynham Cong. Ministers 
Fund, 23 Pick. 148. 

Vt.—Colchester v. Hill, Brayt. 65. 

26. Fla.—Willard v. Barry, 162 So. 
411, 113 Fla. 402. 

27. N.D.—^Bendewald v. Ley, 168 N. 
W. 693, 39 N.D. 272. 

Actions against religious corpora¬ 
tions generally see infra § 103. 

28. Kan.—^Hughes v. Grossman, 201 

1 £>.2d 670, 166 Kan. 326. 
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that church members may sue as representatives 
of one faction and join other members as defend¬ 
ants and as representing an opposing faction.29 It 
has been held that the officers or members of the 
governing body of a religious society are not neces¬ 
sary parties to a representative action brought by 
the members where the representation is adequate.^® 
Where the contributors to a trust fund may sue 
to prevent its diversion, the suit may be maintained 
by one or more contributors suing in behalf of 
all,31 it not being necessary that all should be joined 
as parties to the suites 

§ 76. Pleading 

A complaint or petition which alleges facts showing 
the right of the plaintiff to sue and to maintain or re¬ 
cover the possession and control of the church property 
in question, together with facts showing the wrongful 
possession or diversion of the defendants, is sufficient. 

A complaint or petition which sets up facts show¬ 
ing the right of plaintiff to sue and to maintain or 
recover the possession and control of the church 


property in question, together with facts showing 
the wrongful possession or diversion of defendants, 
is sufficient.38 A petition is insufficient where it 
fails to allege any interest of petitioner,^^ or any 
invasion of his property rights.35 A petition has 
been held insufficient as to a particular defendant 
where it fails to state a cause of action against him 
or to show any interest of his in the property.^® 
A petition for relief brought by members of an 
independent church having a congregational type of 
government which does not show that plaintiffs 
and those for whom they act constitute a majority 
of the membership has been held to be insufficient.®^ 
A petition by one religious corporation against an¬ 
other in an action brought to determine property 
rights based on forms of faith is not sufficient 
where it contains no allegations as to church poli¬ 
ty.® 3 Where the title to the property is admitted to 
be in third persons, a petition praying that plaintiffs 
be put in possession and that defendants be re¬ 
strained from interfering therewith is one for an 


Lia.—Rock Zion Baptist Church, v. 

Johnson* App., 47 So.2d 897. 

Mo.—^Trett v. Lambeth* App., 196 S. 

W.2d 524. 

64 C.J. p 80 note 33. 

Bole held to apply only to actlona 
In equity, and not to be applicable 
to an action of trover.—^McLendon v. 
Simmons, 148 S.R 626, 40 GaJVpp. 27. 
Part owners 

Under statutes providing that peti¬ 
tory action may be brouirht by one 
havinsT undivided part of estate, and 
that unincorporated association can 
acquire and possess estate and have 
common interests, and under rule 
that members of unincorporated as¬ 
sociation are entitled to their re¬ 
spective interests as codwners or pro¬ 
prietors in common in realty owned 
by such association, some of mem¬ 
bers of unincorporated church could 
brincT action to cancel sale of church 
property.—^Rock Zion Baptist Church 
T. Johnson, LaApp., 47 So.2d 397. 
WroniT committed prior to member¬ 
ship 

Members of religious society may 
maintain representative suit against 
trustees to redress wrongs to society 
prior to their membership.—Koch v. 
Estes, 262 N.T.S. 28, 146 Misc. 249, 
affirmed 266 N.T.S. 1008, 240 App,I>lv. 
829, affirmed 191 NJS. 525, 264 N.T. 
480. 

C e ss at i on , of membertfUp after suit 
institiLtea 

Representative suit by members of 
religious society to redx*ess wrongs to 
society is not affected by cessation 
of membership after filing suit.—• 
Koch T. Estes, supra. 

Paotional strife 

Where member alleged tha t he act¬ 


ed on behalf of entire congregation, 
but throughout complaint he referred 
to division of sentiment, one fsu^tlon 
sustaining pastor, other seeking his 
removal, member averred such a con¬ 
flict of interest that there could be 
no virtual representation by him¬ 
self for entire congregation.—Max¬ 
well V. Brougher, 222 P.2d 910, 99 
Cal.App.2d 824. 

29. Ky.—Cooper v. Bell, 106 S.W.2d 
124, 269 Ky. 63. 

30. U.S.—Sharp v. Bonham, D.CL 
Tenn., 213 P. 660. 

31. Neb.—Avery v. Baker, 43 N.W. 
174, 27 Neb. 888, 20 Am.S.R. 672. 

32. Neb .—Avery v. Baker, supra. 

33. —White v. Evans, 181 S.E 
153, 181 Ga. 16. 

Wis.—Kerler v. Evangelical Emanu¬ 
el's Church of Hales Corners, 282 
N.W. 32, 229 Wis. 248. 

54 C.J. p 81 note 46. 

Pleading in actions by or against 
church societies generally see in¬ 
fra 9 107. 

AUes^tlosui h^d not l]iooii8istea.t 
Wis.—Kerler v. Evangelical Emanu¬ 
el's Church of BEales Comers, su¬ 
pra. 

Btssipation or diTersio& 

An allegation that church funds 
are being dissipated or diverted for 
improper uses and purposes Is un¬ 
necessary in action by board of 
deacons against an alleged usurper 
of authority.—Carlson v. Pox, 31 S.E. 
2d 597, 198 Ga. 400. 

Pleading held snffioient as involv¬ 
ing property rights and not solely 
an ecclesiastical question. 

Ga.—Carlson v. Pox supra. 
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Tex.—Schumann v. Dally, CivA.pp., 
29 S.W.2d 422. 

Pleading held insnfllolent as rais¬ 
ing only an ecclesiastical question 
not within court's jurisdiction. 

Ga.—Stewart v, Jarriel, 59 S.B.2d 
368, 206 Ga. 855. 

Ind.—Shaw v. Harvey, 7 N,B.2d 615, 
103 ImlApp. 280. 

Ky.—Cooper v. Bell, 106 S,W.2d 124, 
269 Ky. 63. 

Bill held to state cause of action 
Ala.—Ashworth v. Brown, 198 So. 
136, 240 Ala. 164—McNeal v. Pat¬ 
terson, 180 So. 773, 236 Ala. 50. 

34. La.—^Bertoniere v. Savoure, 118 
So. 459, 163 La. 1078. 

35. Ter.—^Minton v. Leavell, Civ. 
App., 297 S.W. 615. 

36. N.T,—New York Presb 3 rtery v. 
Westminster Presbyterian Church, 
182 N.T.S. 703. affirmed 182 N.T.S. 
705, 192 App.Div. 163. 

Xodividual liability 
A bill against certain defendants, 
“as Trustees," to foreclose mortgage, 
a copy of which was attached to bill 
and showed that mortgage was exe¬ 
cuted by defendants as church offi¬ 
cers and ^trustees authorized by 
church members, acting at duly 
called meeting, was not demurrable 
on ground that it did not appear with 
sufficient certainty whether defend¬ 
ants were sued individually or solely 
as trustees.—McNeal ▼. Patterson, 
180 So. 778, 236 Ala. 50. 

37. Ky.—Hall v. Hall, 197 &W. 799, 
177 Ky. 430. 

38. N.D.—^Bendewald v. Ley, 168 N. 
W. 698, 39 N.D. 272. 



76 C.J.S. 


RELIGIOUS SOCIETIES 


§§ 76-77 


injunction, and not in ejectment.*^ A bill to en¬ 
join alleged trespasses should describe the property 
on which the trespasses were committed.^® Un¬ 
der a statute so providing, defendants may not set 
up in their answers that plaintiff trustees are hold¬ 
ing the church property in violation of their trust 
imtil they have tried out the issue of title in an in¬ 
dependent action.^1 

In determining whether there has been a depar¬ 
ture from the faith, the court will deal only with 
specific charges, the sufficiency thereof, and sub¬ 
stantiating proof, and will not entertain vague gen¬ 
eralities and accusations^^ 

§ 77. Evidence 

Th« burden of proving secession, diversion of trust 
property, or departure from the faith Is on the party 
alleging It. 

The burden of proving secession,^* or diversion 
of trust property,^^ or departure from the doctrines 
of the dliurch,^^ qj. Jack of authority to mortgage 
church property,^® or ownership of property,^^ 
or existence of the condition on which the claim of 
reverter of the church property to the grantor is 
based,** is on the party alleging it The burden 
of proving a better right to the property in ques¬ 
tion is on defendants where plaintiffs are members 
or trustees adhering to the established organiza¬ 


tion,** but it is on plaintiffs where defendants have 
been adjudged the duly elected trustees.®* In order 
to sustain an action for property as dedicated to 
religious uses, plaintiff must show a legal title or 
a possession of the use and a deprivation thereof.^i 
One who claims that a grant to a church is void 
because of a charter provision limiting its right 
to acquire property to an amount not exceeding 
a specified rental value has the burden of proving 
the rental value of the granted property.^* One 
claiming the property of a dissolved religious so¬ 
ciety must establish that it was the general or su¬ 
perior supervising body of such society and that 
such society has ceased to exist®* 

Presumptions. It has been presumed that a 
royal grant of land to a church is legal in all re¬ 
spects.®* There is a presumption that congrega¬ 
tions conduct themselves in an orderly manner and 
according to the rules and usages of deliberative 
bodies.®® Where there is no allegation to the con¬ 
trary, it may be assumed that a Baptist church has 
a congregational form of government®® 

Admissibility. It is error to exclude evidence 
which bears directly on the issues of the case and 
is otherwise tmobjectionable;®^ but irrelevant and 
immaterial evidence, such as the adherence of 
members to certain doctrines when that question is 
not in issue, should be excluded®* Records of an 


39. N.C.—Simmons v. Allison, 24 S. 
m 716, 118 N.C. 763. 

4a Ala.—^Bailey v. Washington, 185 
So. 172, 286 Ala. 674. 

41. Mo.—^Bredell v. Alexander, 8 Mo. 
App. 110. 

4S. Ala.—Caples v. Nazareth Church 
of HopeweU Ass*n, 18 So.2d 383, 245 
Ala 656. 

43. Pa—Appeal of McAuley, 77 Pa 
397. 

Burden of proof in actions by or 
against religious societies general¬ 
ly see infra $ 108. 

44. Ohio.—^Kovaliczhy v. Istvanlk, 4 
Ohio Supp. 245. 

Va—Chesire v. GUes, 132 S.B. 479, 
144 Va 253. 

45. m.—lAttle Grove Church v. 
Todd, 26 N.m2d 485, 373 Ill. 387. 

4a Wash.—Applequist v. Swedish 
Bvangellcal Lutheran Gethsemane 
Church, 282 P. 224, 154 Wash. 351. 

47. La—OQbenezer Baptist Church v. 
Banks, App., 140 So. 815. 

4a Ark.—Brookfield v. Beamon, 282 
S.W. 364, 170 Ark. 996. 

49. Ky.—^Igleheart v. Bowe, 47 S.W. 
575, 20 Ky.L. 821. 

Tex.—Clark v. Brown, GlvA^pp., 108 
S.W. 421, reversed on . other 


grounds 11$ S.W. 360, 102 Tex. 323, 
24 L.RJL,N.S., 670. 

50. Ky.—African Baptist Church v. 
White, 69 S.W. 757, 24 KyX. 646. 

51. Tex.—^Blair v. Odin, 3 Tex. 288. 
62. U.S.—^Edwards v. Hector, Church 

Wardens and Vestrymen of Trimty 
Church In City of New York, C.C. 
A.N.Y., 77 F.2d 884, certiorari de¬ 
nied 56 S.Ct. 151, 296 U.S. 628, 80 
LuEd. 446. 

sa Neb.—Application of Tyler, 283 
N.W. 612, 136 Neb. 667. 

54. U.S.—Edwards v. Rector, Church 
Wardens and Vestrjnnen of Trinity 
Church in City of New‘York, C.C. 
A.N.Y., 77 r.2d 884, certiorari de¬ 
nied 56 S.CL 151, 296 U.S. 628, 80 
L.Ed. 446. 

Sa Tex,—Gibson v. Morris, 83 B.W. 

226, 36 Tex.Civ.App. 693. 
sa Ga—Stewart v. Jarriel, 59 S.E. 

2d 863, 206 Ga 855. 

57. CaL—Baker v. Ducker, 21 P. 764, 
79 CaL 865. 

54 C. J. p 81 note 63. 

Admissibility of evidence in actions 
by or agalzist religious societies in 
general see infra 5 109. 

Subsequent deed 

In suit involving question whether 
warranty deed to church trustees, 
absolute .on its face, was Intended to 
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have been a mortgage, quitclaim deed 
subsequently executed by same trus¬ 
tees disclosing that trustees claimed 
only an equity to extent of funds do¬ 
nated by church members to con¬ 
struction of church buildings and 
right to purchase land by paying dif¬ 
ference between such donations ajid 
balance of construction price fur¬ 
nished by grantor in warranty deed 
was admissible on intent of parties 
at time warranty deed was made and 
in impeachment of testimony of trus¬ 
tees as to amount of donations and 
as to nature of claim of trustees.— 
Perry v. Long, Tex.Civ-App., 222 S. 
W.2d 460, error refused. 

58. NJ*.—Kelly V. Mclntire, 197 A. 

736, 123 N.JJSq. 35L 
54 C.J. p 81 note 64. 

GharaoterlsatloiL of mlliigB by gov. 
emlng body 

A declaration, subscribed to by 
some members of general denomina¬ 
tional church, that certain doctrinal 
deliverances of governing body of 
church were but mere theories was 
not admissible in absence of evidence 
that declaration was approved by 
governing body of general denomina¬ 
tional church.—^Trustees of Pencader 
Presbyterian Church in Pencader 
Hundred v. Gibson, 22 A2d 782, 26 
DeLCh. 375. 
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ex parte proceeding by a church judicatory having 
no jurisdiction are not admissible.s^ Canons and 
customs of a church are not admissible to contra¬ 
dict the terms of a deed.®^ The fact that property 
was paid for b\' contributions of members of an 
unincorporated religious society is admissible as 
tending to show that such society was the equita¬ 
ble owner of the property and entitled to its use 
as against an incorporated society holding the le¬ 
gal title.®^ 

Weight and sufficiency. General rules apply as to 
the weight and sufficiency of the evidence in actions 
with respect to church property.®^ Clear proof is 
required to justify the cancellation of a convey¬ 


ance on the ground of a departure from the faith 
for which the property was conveyed where sub¬ 
stantial sums have been expended in improving 
the property.®^ Facts must be established by evi¬ 
dence and not by speculation or assertion.®^ On a 
question of change or departure from faith, de¬ 
tached sentences from the sermon of the minister 
should not be given too much weight,®® and the 
opinion of an elder should not be allowed to over¬ 
weigh the decision of several ecclesiastical tribu¬ 
nals.®® The necessity of a s 3 modical connection is 
not established by proof of a trust to maintain mere¬ 
ly a spiritual connection.®*^ A finding of title in 
plaintiff may be justified by evidence showing the 


69. N.D.—Crudmundson v. Thin?val- 
la Lutheran Church, 150 N.W. 750, 
29 N.D. 291. 

60. Fla.—^Reid v. Barry, 112 So. 846, 
93 Fla. 819. 

61- N.T.—Chomkowitz v. Russian 
Greek Orthodox Xat. Assoc., 220 
N.Y.S. 260. 219 App-Div. 592, 

63. S.C.—Turbeville v. Morris, 26 S. 
E.2d 821, 203 S.C. 2S7. 

Weight and sufllciency of evidence in 
actions by or against religious so¬ 
cieties in general see infra § 110. 

Svidenoa held snfflcient 

(1) To support verdict, finding. 

Judgment, or decree. 

Ala.—Holt V, Scott, 42 So.2d 258, 252 
Ala. 679. 

Conn.—Independent Methodist Epis¬ 
copal Church y. Davis, 74 A.2d 203, 
137 Conn. 1. 

Elan.—Jackson v. Jones, 287 P. 603, 
130 Kan. 4SS. 

Ky.—Conley v. Caudill, 193 S.W,2d 
147, 301 Ky. 735—^Jones v. John¬ 
son. 175 S.\V.2d 370, 295 Ky. 707— 
Trustees of Oak Grove Missionary 
Baptist Church v. Ward, 86 S.W.2d 
1051. 261 Ky. 42. 

Mich.—Calvary Baptist Church of 
Port Huron v. Shay, 290 N.W, 890, 
292 Mich. 517. 

Mo.—Trett v. Lambeth, App., 195 S. 
W.2d 624—Clevenger v. McAfee, 
170 S.W.2d 424, 237 Mo.App. 1077. 

N.Y.—Saint Nicholas Cathedral of 
Russian Orthodox Church in North 
America v. Kedroff, 96 N.E.2d 56, 
302 N.Y. 1, motion granted 98 N. 
B.2d 485, 302 N.Y. 689. 

Pa,—^Plrst Church of Brethren of 
Lewistown v. Snider, 79 A.2d 422, 
367 Pa, 78—Malanchuk v. St. 
Mar 3 r*s Greek Catholic Church of 
McKees Rocks, 9 A.2d 350, 336 Pa. 
385. 

Tex.—^E7rst Baptist Church of San 
Marcos, Colored v. Giles, 219 S.W. 
2d 498, refused no reversible error. 

Wja.—^Bahr v. Evangelical Lutheran 
St. John's Soc. of Poynette, 295 N. 
W. 700. 236 WIs. 490—Kerler v. 
Evangelical Emanuel's Church of 


Hales Corners, 292 N.W. 887, 235 
Wis. 209. 

(2) To show departure from faith. 
—^Kerler v. Evangelical Emanuel's 
Church of Hales Corners, supra. 

(3) To show diversion of property. 
—Ashman v. Studebaker, 56 N.E.2d 
674, 115 Ind.App. 73. 

(4) To show authority to institute 
action.—^Davidson v. Church of Christ 
of Parrish, 16 So.2d 179, 245 Ala. 203. 

(5) To show other particular mat¬ 
ters. 

Ala.—Goodhope Colored Presbyterian 
■ Church V. Lee, 1 So.2d 911, 241 Ala, 
195. 

Ga.—^Williams v. Harris, 63 S.E.2d 
386, 207 Ga. 676. 

Mich.—United Armenian Brethren 
Evangelical Church v. EAzanJian, 
34 N.W.2d 510, 322 Mich. 651. 

Mo.—Stone v. Bogue, ISl S.W.2d 187, 
238 Mo.App. 392—iClevenger v. Mc- 
-Uee, 170 S.W.2d 424, 237 Mo.App. 
1077, 

Okl.—^Morgan v. Atkinson, 218 P.2d 
1049, 203 Okl. 111. 

R, I.—St. Michael’s Ukrainian Greek 
Catholic Church of Woonsocket v. 
Bohachewsky, 196 A. 796, 60 RL 3. 

S. C.—^Turbeville v. Morris, 26 S.E2d 
821, 203 S.C. 287. 

Tex.—Perry v. Long, Civ.App., 222 S. 
W.2d 460, error refused—^Methodist 
Episcopal Church v. Roadi, Civ. 
App., 61 S.W.2d 1100. 

Bvldence held InsufiLoieiit 

(1) To support Judgment or decree. 
Ky.—Parker v. Harper. 175 S.W.2d 
361, 295 Ky. 686. 

R.I.—St. Michael's Ukrainian Greek 
Catholic Church of Woonsocket v. 
Bohachewsky, 196 A. 796, 60 R.I. 3. 

<2) To show ownership of proper¬ 
ty.—^Rushing v. Thompson, 185 S.W. 
2d 941, 208 Ark. 248. 

(3) To show diversion of property. 
Ala.—Guin V. Johnson, 161 So. 810, 

230 Ala. 427. 

Ohio.—^Kovaliczky v. Xstvanik, 4 Ohio 
Supp. 245. 

(4) To show departure from faith. 
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Fla.—^Partin v. Tucker, 172 So. 89, 
126 Fla 817. 

Ohio.—^Kemp v. Lentz, App., 68 N.E. 
2d 339. 

(5) To show other particular mat¬ 
ters. 

Ala—Skyline Missionary Baptist 

Church V. Davis, 17 So 2d 583, 245 
Ala 455—^Bailey v. Washington, 
185 So. 172, 236 Ala 674. 

Conn.—Cohn v. ML Zion Baptist 
Church, 34 A.2d 129, 130 Conn. 362 
—^Russian Orthodox Greek Catho¬ 
lic All Saints Church v. Kedrovsky, 
156 A. 688, 118 Conn. 696. 

III.—^Little Grove Church v. Todd, 26 
N.B.2d 485, 373 Ill. 387—First Apo¬ 
stolic Church of New Haven, Ill., 

V. Holtzclaw, 84 N.B.2d 167, 836 Ill. 
App. 393. 

Ind.—Umbstead y. Preachers' Aid 
Soc. of Northwest Indiana Con¬ 
ference of M. E. Church, 58 N.E. 
2d 441, 223 Ind. 96. 

Neb—Application of Tyler, 283 N. 

W. 612, 136 Neb. 667. 

S.C.—Turbeville v. Morris. 26 SJB3.2d 
821, 203 S.a 287. 

Tex.—^Fort Worth Primitive Baptist 
Church V. Fisher, Civ.App., 287 S 
W.2d 377, error refused no reversi¬ 
ble error. 

63. Pa.—SL John the Baptist Rus¬ 
sian Orthodox Greek Catholic 
Church, Hungarian Congregation of 
Nanticoke, v. Fenno, 167 A. 330, 
312 Pa 46. 

64. Del.—^Trustees of Pencader Pres¬ 
byterian Church In Pencader Hun¬ 
dred V. Gibson, 22 A.2d 782, 26 DeL 
Ch. 375. 

Trust and atmse thereof 
Del.—^Trustees of Pencader Presby¬ 
terian Church in Pencader Hun¬ 
dred v. Gibson, supra 

65. Ill.—Happy Morton, 83 IlL 

398. 

66. Ind.—Smith v. Pedigo. 83 N.E. 
777, 44 ^Q-.B. 363. 146 Ind. 361, 19 
L.RA. 433, 32 L.R.A. 838. 

67. Pa—Suter v, Spangler, 4 Phila 
83L 
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acquisition of title l>y adverse possession.®^ A de¬ 
cree in favor of a minority faction of an independ¬ 
ent church is not justified in the absence of evi¬ 
dence that the majority faction had renounced 
the faith.®® The use of ribald, coarse, and scur¬ 
rilous language by a pastor with respect to a mis¬ 
sion board and college supported by the church is 
not in itself sufficient to show a diversion of prop- 
erty.70 Proof that the conveyance of church prop¬ 
erty was executed by de facto trustees of the 
church held out by the church as having authority 
to convey is sufficient to establish the conveyance 
as the act of the church^i 

§ 78. Trial in General 

The general rules governing the functions of the 
court and Jury in civil actions apply In actions with re¬ 
spect to church property. 

It has been held that an issue as to whether the 
officers or the pastor of a church is entitled to con¬ 
trol the use of the church should be determined 
by the taking of testimony and not on affidavits.'^^ 
In his argument to the jury, counsel may read ex¬ 
tracts from the writings of a person learned in the¬ 
ology which are merely argumentative, but not ex¬ 
tracts from opinions of scientific witnesses, which 
would be inadmissible as evidence.^^ The general 
rules governing the functions of the court and jury 
in civil actions apply in actions with respect to 
church property.74 Accordingly, where the evi¬ 
dence is conflicting, the issue is properly submit¬ 
ted to the jury.75 It has been held that it is for 
the court to determine whether a certain meeting of 
the church was a legal one,*^® and that it is for 
the jury to determine whether plaintiffs are the 
duly elected trustees so as to be entitled to sue, 
when that question is raised by answer and not by 


demurrerJT What constitutes secession is a ques¬ 
tion of law for the court,^® but 'whether in a par¬ 
ticular case there has been a secession,*^® or which 
faction were the adherents and which faction the 
secessionists,®® is a mixed question of law and 
fact. Wliere no departure from church doctrines 
is claimed and the only issue is which faction had 
a majority of the church members, the question is 
one of fact®t The refusal of the court to submit 
issues of fact to the jury is not error where the 
only issue in the case is on an ecclesiastical ques¬ 
tion on which there had been an adjudication by an 
ecclesiastical tribunal and an opportunity for re- 
*view by another church tribunal exists.®® 

§79. Instructions 

The failure of the court to name all the plaintiffs 
and defendants in his charge to the Jury has been held 
not to be prejudicial error. 

It has been held that the failure of the court 
to name all plaintiffs and defendants in his charge 
to the jury does not constitute prejudicial error.®® 

§ 80. Judgment, Relief, and Costs 

The Judgment or decree should be limited to the de¬ 
termination of civil or property rights and should not 
adjudicate matters which are solely for church deter¬ 
mination. 

The judgment or decree should be limited to the 
determination of civil and property rights®^ and 
should not adjudicate matters Avhidh are solely for 
church determination.®® An order directing the 
calling of a church meeting and making provision 
as to how it shall be conducted has been held an 
improper invasion of the internal affairs of a re¬ 
ligious society,®® but it has been held that the court 
may defer the granting of relief until there is a 
new election of church officers.®*^ Moreover, it 


68. U.S.—^Penny v. Central Coal, etc., 
Co., Ark., 138 P. 769, 71 C-CA. 135. 

69. Va.—-Cheslre v. Giles, 132 S.B. 
479, 144 Va. 253. 

70. Ala.—^Manninff v. Yeager, 82 So. 
435, 203 Ala. 185. 

71. Mo.—^Poplar Bluff First M. E. 
Church V. Berryman, 261 S.W. 73, 
303 Mo. 475. 

72. Ala.—Odoms v. Woodall, 20 So. 
2d 849, 246 Ala. 427. 

Trial In actions by or against reli¬ 
gious societies generally see infira 
§ 112 et seq. 

73. Ind.—^Jones v. Little Blue River 
Regular Baptist Church, Smith 47. 

74. Kan.—Jackson v. Jones, 287 P. 
603, 130 Kan. 488. 

76. K a n .—^Jackson v. Jones, supra. 
Tex.—Brown v. Warfield, CivJ^pp., 
234 S.W.2d 264, error refused— 

76 C. J.S.-66 


Magnolia Petroleum Co. v. Jackson, 
Civ.App., 82 S.W.2d 1011, error dis¬ 
missed. 

76. Tex.—Gibson v. Moms, 67 S.W. 
433, 28 Tex.Civ.App, 555. 

77. Ohio.—Gallipolis Tp. First 
Presb. Soc. v. Smithers, 12 Ohio 
St 248. 

78. N.C.—^Perry v. Tupper, 74 N.C. 
722. 

79. Ohio.—^Wlswell v. Cincinnati 
First Cong. Church, 14 Ohio St 31. 

54 C.J. P 82 note 73. 

80. Kan.—Jackson v. Jones, 287 P. 
603, 130 Kan. 488. 

81. Tex.—Gibson v. Morris, 67 S.W. 
433, 28 Tex.CIv:App. 555. 

82. Tex.—Cussen v. Lynch, Civ.App., 
245 S.W. 982. 

83. Tex.—Gibson v, Morris, 88 S.W. 
226, 36 Tex.Civ.App. 593. 
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84. Mich.—Calvary Baptist Church 
of Port Huron v. Shay, 290 N.W. 
890, 292 Mich. 517. 

Jurisdiction of court as to ecclesias¬ 
tical matters generally see Infra § 
86 . 

85. Ky.—^Kidwell v. Crawford, 182 S. 
W.2d 968, 298 Ky. 380. 

Sight to oust pastor 
Mich.—Mount Beulah Baptist Church 
V. Hubert 34 N.W.2d 499, 322 Mich. 
584. 

86. Mich.—^United Armenian Breth¬ 
ren Bvange'llcal Church v, Kazan- 
jlan, 30 N.W.2d 842, 320 Mich. 214 
—White V. Mount Beulah Baptist 
Church. 29 H.W.2d 774, 319 Mch. 
392—^Berry v. Bruce, 27 N.W.2d 67, 
817 Mich. 490. 

87- Mich.—^Russian Orthodox All 
Saints Church v. Darin, 192 N.W. 
697, 222 Mich. 35. 
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has been held that, while the court may* order an 
election where that is the relief sought,®* it abdi¬ 
cates its function where it orders an election and 
determines the case on the basis of the election 
instead of on the pleading and evidence presented 
by the parties,®^ 

The general rules governing judgments in civil 
actions have been applied in actions with respect 
to church propert}".®® Where relief is sought 
under a particular statute, the parties are limited to 
the statutory relief,and to the restrictions and 
conditions imposed by statute on the granting there¬ 
of.®^ The rule that, where tenants in common sue 
jointly in ejectment, all must recover or none 
is entitled to recover is not applicable to an action 
by the entire membership of a church to recover 
church lands.®* 

The court may, in general, grant such relief 
to either or both parties as the circumstances of 
the case require,®^ as, for example, restoration of 
possession of church property to those entitled and 
their protection from further interference,®* or 
an accounting by a church pastor of funds of the 
church held by 'him,®* subject to his right to apply 
such funds on mortgage notes of the church which 
he holds.®*^ Where the relief involves the adjust¬ 
ment of accounts between two religious corpora¬ 
tions, it will be brought, in point of time, down to 
the close of the litigation.®* The court will not 
make a decree as to disposition of property in vio¬ 


lation of the trust to which the property is sub¬ 
ject,®® nor will it make an order against trustees 
based on breach of trust in the absence of evidence 
of such breach,! but it may order the church prop¬ 
erty sold and proceeds divided among the church 
members where it appears that the church is about 
equally divided by irreconcilable differences,® and 
it may restrain officers of an independent church 
from making a sale where the evidence shows that 
the sale had not been consented to by a majority 
of the congregation.* It has been held that it is 
proper for the court to order that rival factions 
shall alternate in the use and possession of the 
church, pending the decision of the question of 
their rights by the church tribunals where neither 
faction is in possession to the exclusion of the 
othcr,^ but that, in the absence of agreement be¬ 
tween them dividing the use of the church building 
and one faction being in possession to the exclu¬ 
sion of the other, the court may not compel it to 
divide its possession with the other, pending an ad¬ 
judication by the civil court of the right to posses¬ 
sion.* The court will not allow to a faction, which 
has obtained a decree establishing its right to the 
possession of the church property, compensation to 
be paid by the unsuccessful faction for use and oc¬ 
cupation pending the trial* where no member of ei¬ 
ther faction was excluded from worshiping at the 
church.*^ 

A decree authorizing a faction to occupy the 
church for a part of the time for purposes of wor- 


88. Ark.—Sears v. Seott, 197 S.W.2d 
33, 210 Ark. 892—^Elston v. Wilbom, 
186 S.W.2d 664, 208 Ark. 377. 

89- Ark.—Sears v. Scott, 197 S.W.2d 
33, 210 Ark. 392—Elston v. Wil¬ 
bom, 186 S.W.2d 664, 208 Ark. 377. 
Pa.—^Afazaika v. Krauezunas, 77 A. 
1102, 229 Pa. 47, 31 L..R.A.,KS., 686. 

90. Mich.—Mount Beulah Baptist 
Church V. Hubert, 34 N.W.2d 499, 
322 Mich. 584. 

Wash.—^Hoffman v. Tieton View Com¬ 
munity M. R Church, 207 F.2d 699, 
33 Waah.2d 716. 

Sajnaotioa bold improper 
An injunction forbiddinsr members 
of unincorporated church from inters 
ferine with trustees in their care, 
custody, sad control of church prop¬ 
erty was error, where trustees were 
holders of bare legal title and had 
no authority to mortgage, control, or 
dispose of property, and use and con¬ 
trol of property under government of 
church were in the church member¬ 
ship.—Murr V. Marwell, MoApp., 282 
6.W.2d 219. 

JUdgmeiit held proper 
3Ey.—Grider v. Lapsley, 186 &W.2d 
m, 299 Ky. 683. 


Pact flndiiigs held to support coaoliu 

SiOSL 

Conn.—McAuliife v. Busslan Greek 
Catholic Church of St. John the 
Baptist, 36 A.2d 53, 130 Conn. 521, 
certiorari denied Russian Greek 
Catholic Church of St. John the 
Baptist V. McAuliffe, 65 S.Ct. 60, 
823 U.S. 726, 89 L>.Ed. 583. 

Harrow technical lines 
Controversies involving disputes 
between church congregation and offi¬ 
cers should not be decided on narrow 
technical lines.—^Powanda v. Pido, 
155 A. 90, 304 Pa. 42. 

91. Ky.—Curd v. Wallace, 7 Dana 
190, 32 Am.D. 85. 

Statute held inapplicable 

iCy.—Hadden v. Chom, 8 B.Mon. 70. 

92. Pa.—^In re Louther Memorial M. 
E. Church, 22 Pa.X)ist. 858, 40 Pa. 
Co. 611. 

54 aj. p 82 note 88. 

93. Ga.—Slaughter v. Land, 21 S.E. 
2d 72, 194 Ga. 166. 

94L Pa.—Rosenbaum v. Brucker, 31 
A.2d 117, 346 Pa. 434. 

95. Ohio.—^Bartholomew v. Lutheran 
Cong., 86 Ohio 567. 

Michael's pk^nlan Greek 

8C6 


Catholic Church v. Bohachewsky, 
126 A. 878, 48 RL 284. 

96. U.S.—^Bouldin v. Alexander, D. 
C., 103 U.S. 330, 26 L.Ed. 308. 

97. U.S.—^Bouldin v. Alexander, su¬ 
pra. 

98- N.T.—^Madison Ave. Baptist 
Church V. Oliver St. Baptist 
Church, 73 N.T. 82. 

99. Pa.—Bliem v. Schultz, 88 A. 337, 
170 Pa. 663. 

54 C.J. p 82 note 90. 

1. Iowa.—^United Brethren In Christ 
Church V. Gardner, 215 N.W. 970, 
204 Iowa 907. 

54 C.J. p 82 note 91. 

2. K a n .—^Immanuels Gemelnde v. 
Keil, 58 P. 973, 61 Kan. 65. 

3- La.—Covington B^rst Baptist 
Church V. Jackson, 120 So. 639, 10 
La.App. 170. 

4. N.T.—Bowden v. McLeod, 1 Edw. 
588. 

5. Pa.—-Newhart v. Sampsel, 2 Pa. 
. Dist. 647, 13 Pa.Co. 161. 

6. Tenn.—Rudolph v. Foust, 247 S. 
W. 987, 147 Tenn. 369. 

7. U.S.—Bouldln V. Alexander, D.C., 
103 U.S. 330, 26 L.Ed. 808. 
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ship is not a grant of power to place its own elected 
pastor and officers in authority over the entire 
church membership.^ A judgment against the trus¬ 
tees will not bind the real estate, or the proceeds 
of a sale thereof, where the statutes from which 
they derive their authority confer no power on them 
to alien or encumber the real estate of their own 
volition.^ An injunction restraining a church from 
joining a larger church organization does not re¬ 
strain the individual members of the church from 
joining the larger organization.^^ An order di¬ 
recting delivery of church property to members of 
a congregation means a delivery to them as rep¬ 
resentatives of the church.ii An order requir¬ 
ing the delivery of deeds to church property into 
the physical possession of the receiver and the ex¬ 
ecution of such other deeds as might thereafter be 


§§ 80-81 

required is not an adjudication of title to such 

propert>'.i2 

Tetnporary injunction. In an action to determine 
the right of a pastor in possession to continue to 
function as such, it is improper to grant a prelim¬ 
inary injunction closing the church and prohibiting 
the pastor and others from using A prima 

facie right to a temporary injunction is made out 
by a showing that a pastor retains possession of 
the church property in defiance of the governing 
body of the church.^^ 

'Costs. It has been held that a parish for whose 
benefit a suit is defended should defray the ex¬ 
penses of the suit,15 and that a trustee who has 
wrongfully refused to execute his trust is properly 
charged with the costs of the proceeding brought 
to compel him to do so.i® 
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IX. PEWS 


§ 81. Estate, Interest, and Eights of Pew- 
holder 

A pew fs qualified and conditional property and a 
grant of a pew in perpetuity operates merely as a con¬ 
veyance of the right to sit therein. 

A pew is not absolute but qualified and condition¬ 
al property,17 on which a grant in perpetuity oper¬ 
ates merely as a conveyance of the right to sit 
therein.i5 In some states it is regarded as real¬ 
ty;!® in others, as personalty.^® It is in the nature 
of a mere usufruct,21 an incorporeal heredita¬ 


ment,22 or incorporeal immovable.^® The pewhold- 
er has no title to the soil on which the edifice stands, 
or to the edifice itself,^^ but merely an easement 
therein.25 The pewholder does not own the space 
above the pew;28 he has merely a right to use the 
pew, subject to, and limited by, the rights and pow¬ 
ers of the corporation or trustees and all the con¬ 
ditions and limitations incident to such property, 
and subject to the superior title included in the 
ownership of the house.27 His right is limited 
to an exclusive occupancy of a certain part of the 


8. Miss.—^Roundtree v. Fletcher, 69 
So. 689, 109 Miss. 830. 

9. Va.—Globe Furniture Co. v. Jeru¬ 
salem Baptist Church, 49 S.F. 657, 
103 Va. 559. 

10. Tenn.—^Ward v. Crisp, 226 S.W. 
2d 273, 189 Tenn. 513, reheariner de¬ 
nied 234 S.W.2d 828, 191 Tenn. 406. 

11. Ind.—Greek Orthodox Church v. 
Alexander, 151 N.R 1, 156 N.B. 545, 
199 Ind. 528. 

12. N.T.—^Kedrovsky v. Russian 

Orthodox Greek Catholic Church, 
162 N.E. 588, 249 N.T. 75. 

13. La.—^McGhee v. Sharpe, 145 So. 
671, 176 La. 313. 

14h Ala.—Odoms v. Woodall, 20 So. 

2d $49, 246 Ala. 427. 

DissolutloxL of tempozary ioJuiLctioiL 
properly denied 

Where court, on Interlocutory hear- 
insTi entered order restrainingr plain¬ 
tiff and defendant from interfering 
with affairs of church and providing 
that, on regrular election of either as 
pastor, injunction as to him should 
be dissolved, court properly refused 
to dissolve injunction on cross pe¬ 
tition of defendant aUeging that 


plaintiff had been declared elected as 
pastor at purported meeting but that 
election was fl'audulent for various 
reasons.—White v. Evans, 181 S.B. 
153, 181 Ga. 16. 

15. Mass.—Dillingham v. Snow, 5 
Mass. 547. 

16. Pa.—Appeal of Newmyer, 72 Pa. 

121 . 

17. Mass.—Sohier v. Trinity Church, 
109 Mass. 1. 

54 C.J. p 83 note 6—50 CLJ. p 747 note 

18. 

“Pew*' defined see 70 C.J.S. p 696 
notes 8, 9. 

18. N.T.—^Hartford First Baptist 
Church V. Witherell, 8 Paige 296, 
24 Am.D. 223. 

54 C. J. p 83 note 7. 

19. N.T.—St. Paul’s Church v. Ford, 
34 Barb. 16. 

54 C.J. p 83 note 8—50 C.J. p 747 note 
17, p 750 note 75. 

Notes for rent thereof are person¬ 
alty.—Succession of Gamble, 23 La. 
Ann. 9. 

20. Mass.—Massachusetts Baptist 

Missionary Soc. v. Bowdoin Sqi^q 
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Baptist Soc., 98 N.R 1045, 212 Mass. 
198, Ann.Ca3.1913C 472. 

54 C.J. P 83 note 10. 

2L N.T.—Freligh v. Platt, 5 Cow. 
494. 

54 C.J. p 83 note 11. 

22. N.J.—Third Presb. Cong. v. An- 
druss, 21 N.J.Law 325. 

50 O.J. p 759 note 92. 

23. La.—Succession of Gamble, 28 
L(a.Ann. 9. 

54 C.J. p 83 note 12. 

24. Me.—Craig v, Franklin County, 
58 Me. 479. 

54 C.J. p 83 note 13. 

25. Me.—Hartland Union Meeting- 
House V. Rowell, 66 Me. 400. 

Pa.—Curry v. Brie First Presb. Cong., 
2 Plttsb. 40. 

26. Mass.—Gay v. Bsiker, 17 Mass. 
435, 9 Am.D. 159. 

27. Mass.—Massachusetts Baptist 
Missionary Soc. v. Bowdoin Square 
Baptist Soc., 98 N.SL 1045, 212 Mass. 
198, Ann.Cas.l913C 472. 

Pa.—Shecter v. Congregation Chevza 
ThiMm, 50 Pa-Dist. 4b Co, 883. 

, a V liQtO 18 . 
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meetinghouse for the purpose of attending public 
worship, for the time during w’hich the church is 
open for church purposes ,2 8 amounting in the case 
of a free church, where there is no renting of pews, 
merely to a license to occupy a seat therein.29 

The pewholder’s right to occupancy is subject to 
the right of the society to have the meetinghouse in 
such a place as will best accommodate the whole.^O 
The pewholder may not remove the pew,3i or con¬ 
vert it to other use, and may do nothing ^vhich 
may interfere with or impair the use of the build¬ 
ing for the purpose for which it is used .22 He may 
not change it,2^ or decorate it to his fancy,^^ or 
cut it down and carry it away.35 The right is lim¬ 
ited also as to time, for if the house is burnt or 
destroyed hy time the right is gone but the right 
extends as long as the pew remains or to the lim¬ 
it of the term of purchase, 2 7 and the pew owner 
may not be despoiled of his property, and in some 
respects his rights are superior to those of the 
church, which must exercise its general ownership 
in subordination to him, and be restricted to the 
general purposes for which the church w’as creat- 
ed.88 Withdrawal of the hand of fellowship has 
no effect on the pewholder’s right to attend divine 
service or to a seat in the edifice.2^ The pewhold- 
eris right to his pew is not affected by a sale of the 
building to another church of the same denomina¬ 
tion, although the church membership and right 
to vote in the old society which the ownership of 
his pew gave him may not have been carried over 
into the new society.^® 

Alteration, removal, or destruction of pew or 
church edifice, and compensation for pew. The 
church society may pull down and rebuild the meet¬ 


inghouse, make repairs, alterations, and improve¬ 
ments, and determine when it shall give place to a 
new one,^i or may remodel the pew and alter 
the internal structure of the building, or enlarge or 
remove it, or sell or abandon the edifice and rebuild 
elsewhere and, when these changes are neces- 
sary,43 or when the meetinghouse has become so 
old, decayed, or ruinous as to be unfit for use, and 
when in fact the pew has ceased to be of any use 
or value as a pew, and the pew is removed,the 
title is gone, and its owner is not entitled to com- 
•pensation.^^ A pewholder may not recover for a 
temporary interruption for necessary repairs 
nor may he recover possession of a pew formerly 
occupied but which has been removed during alter- 
ations.'^^ ^ pewholder is entitled to compensation 
for destruction of his pew if it is maliciously done 
by the society, or by a majority of its members,^^ 
or if it is done, not from necessity, but for a merely 
useful or convenient purpose.^® Under circum¬ 
stances justifying removal without compensation, 
the materials may be worked into a new house or 
may be sold and the proceeds put into the treas¬ 
ury to aid in rebuilding, and the individual pew- 
holders may not claim a share in the materials or 
proceeds;®® but it has been held that, where a 
religious edifice is sold, and a new one erected with 
the proceeds, it is the duty of the trustees to ten¬ 
der to a pew'holder a pew in the new edifice cor¬ 
responding in location to that which he owned in 
the old building, on the payment of such a sum 
as, in equity, he ought to pay, if the cost of the 
new structure exceeds the proceeds of the sale of 
the old property, together with the sums in the 
treasury of the society, and, if they fail to allot 
him a pew, he is entitled to damages for his loss 


28. N.H.—^Huntingrton v, Hamsden. 
92 A. 336, 77 N.H. 876. Ann.Cas. 
19150 949. 

64 C.J. p 84 note 19. 

29. N.T.—Sheldon v. Vail, 28 Hun 
354. 

30. N.H—^Antrim First Presb. Soc. 
y. Bass. 44 A. 485, 68 N.H. 333. 

54 C.J. p 84 note 21. 

81. N.H.—^ones v. Towns. 58 N.H. 
462, 42 Am.H. 602. 

32. Vt—Kellogg V. Dickinson, 18 Vt. 
266. 

54 C.J. p 84 note 24. 

38. Pa.—Church v. Wells. 24 Pa. 249. 
34, Pa.—Church v. Wells, supra. 

85. Pa.—Church v. Wells, supra. 

88. N.T.—Witthaus v. St. Thomas* 
Church, 146 N.X.S. 279, 161 App. 
Div. 208. 

54 CUT. p 84 note 28. 

87- N.T.—White v. Syracuse lit E. 
Church First Soc., 3 Lians. 477. 


38. Mass.—^Kimbfdl v. Rowley Sec¬ 
ond Cong. Parish, 24 Pick. 347. 

39. N.T.—Sheldon v. Vail, 28 Hun 
354 

4a Mass.—^Massachusetts Baptist 
Missionary Soc. v. Bowdoln Square 
Baptist Soc., 98 NB. 1045, 212 
Maas. 198, Ann,Cas.l913C 472. 

41. Mass.—Sohier v. Trinity Church, 
109 Mass. 1. 

54 tC.J. p 84 note 33. 

42. N.T.—Cooper v. Bandy Hill First 
Presb. Church, 32 Barb. 222. 

54 C.J. p 84 note 34. 

43. N.T.—White v. Syracuse M. B. 
Church First Soc., 3 Bans. 477— 
Voorhees v. Amsterdam Presb. 
Church, 8 Barb. 135, 5 How.Pr. 58, 
affirmed 17 Barb. 103. 

44. Mass.~-Gorton v. Hadsell, 9 
Cush. 508. 

54 C.J. p 84 note 36. 
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45. N.T.—^Voorhees v. Amsterdam 
Presb. Church, 17 Barb. 103. 

54 C.J. p 84 note 37. 

46. N.J.—^Van Houten v. Totowa 
First Reformed Dutch Church, J7 
N.JEq. 126. 

47. N.T.—^Voorhees v. Amsterdam 
Presb. Church, 8 Barb. 135, 6 IIow. 
Pr. 58, affirmed 17 Barb. 103. 

48. Mass.—^Wentworth v. Canton 
First Parish, 3 Pick. 344. 

N.T.—^Voorhees v. Amsterdam Presb. 
Church, 8 Barb. 135, 5 How.Pr. 58* 
affirmed 17 Barb. 103. 

49. Mass.—Aylward v. O'Brien, 85. 
N.E. 313, 160 Mass. 118, 22 Li.R.A. 
206. 

54 O.J. p 85 note 42. 

50. Mass.—Wentworth v. Canton 
First Parish, 3 Pick. 344. 

Vt.—Kellogg V. Dickinson, 18 Vt. 266. 

51. N.T.—Samuels v. Congregation 
i Kol Israel Anshi Poland, 65 N.T. 
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and where, with the assent of a religious sode^ 
owning a meetinghouse, repairs and alterations 
changing the location of the pews are made by the 
pewholders, an equitable assignment of the new 
pews among the pewholders by a committee of the 
pewholders, acting with their implied assent and in 
pursuance of a vote of the society, is valid.52 The 
action of church trustees in making repairs inter¬ 
fering with or destroying pews is presumed to ac¬ 
cord with the wishes of a majority of the society.53 

§ 82. Renting, Assignment, and Conveyance 

Religious societies may make such reasonable by¬ 
laws and regulations respecting the renting, sale, and 
purchase of pews as their Interests as a religious society 
may require. 

Religious sodeties may make such reasonable by¬ 
laws and regulations respecting the renting,54 sale, 
and purchase of pews as they think their interests 
as a religious society may require,5® so as to ex¬ 
dude persons holding obnoxious opinions, and thus 
prevent a change in the society by an influx of per¬ 
sons of a different faith,® 5 and the doctrine that 
conditions against alienation in a conveyance in 
fee simple are void has never been held applicable 
to conveyance of pews.®^ WTiere a pew is consid¬ 
ered real estate, as discussed supra § 81, an instru¬ 
ment conve 3 ring it must have the solemnities re¬ 
quired by law for the transfer of real estate by 
deed,®® and a contract for the sale of a pew stip¬ 
ulating for "a good and sufficient deed” is not per¬ 
formed by the offer of a perpetual lease, reserving 
rent,®® even though under the constitution of the 
church conveyances of pews are restricted to that 
form.®^ The levy of an execution on a pew as 
real estate will transfer a title which at law will 
prevail over a prior assignment of a certificate of 
the ownership of it of which the execution creditor 
was ignorant®^ Where the charter of a church 
declared that the purchasers of pews in fee sim¬ 
ple shall hold them forever, free from any liability 


for debts, and that they shall never be susceptible 
of any species of mortgage, the pews are a dis¬ 
tinct property, and, when owned by an individual, 
are not liable to be seized for his debts.®2 

§ 83. Taxes, Rents, and Forfeitures 

A religious society may adopt any mode of taxation 
not prohibited by law, or by its charter or constitution. 

Where no mode of taxation is prescribed by the 
act of incorporation, a religious society may adopt 
any mode which is not prohibited by law, and may, 
with the assent of all the proprietors, tax the pews 
in the meetinghouse and regulate the proceedings 
therefor by its by-laws,®® and may let or sell the 
pews in the meetinghouse on condition that the 
lessee or grantee should pay a certain sum yearly 
or such taxes as may be lawfully assessed there¬ 
on,®4 and that he should forfeit his right in the pew 
on failure to pay,®® or it may sell pews free of rent, 
in which case the pewholder is under no obligation 
to pay an assessment,®® unless a binding promise 
to pay is proved.®^ Where the constitution of the 
society regulates the matter, in order to justify the 
sale of a pew for nonpayment of an assessment laid 
by the society owning the church, it is requisite that 
the assessment and forfeiture or sale be in conform¬ 
ity with the provisions of the constitution and by¬ 
laws of the society,®® a forfeiture for nonpa 3 rment 
not resulting in the absence of express provision 
in the constitution therefor.®® The obligation of 
the pewholder to pay is not affected by his institu¬ 
tion of proceedings for the purchase of his pew by 
the society where later such proceedings were aban¬ 
doned and the pewholder retained his rights to his 
pew7® Executors of a pewholder are not bound to 
pay pew rent accruing after his death.*^! 

Limitation of power to tax, A statute which 
gives power to incorporated religious societies to 
tax pewholders for specifically enumerated purpos¬ 
es inferentially denies that power for purposes not 


S. 192, 52 App.IMv. 287—^Mayer v. 
Temple Beth El, 23 N.Y.S. 1018. 

52. N.H.—Colby v. Northfield, etc.. 
Cons. Soc., 63 N.H. 63. 

53. N.T.—Cooper v. Sandy Hill First 
Presb. Church, 32 Barb. 222. 

64. Pa.—Zemosky v. Eluchinsky, 
122 A. 262, 278 Pa. 99. 

55. Mass.—French v. Old South Soc., 
106 Mass. 479—Attorney General 
y. Federal St Meeting-House, 8 
Gray 1. 

66. Mass.—Attorney General v. Fed¬ 
eral St Meeting-House, supra. 

54 CJT. p 85 note 50. 


57. Mass.—^French v. Old South Soc., 
106 Mass. 479. 

54 C.J. p 86 note 51. 

58. Conn.—^Prlce v. Lyon, 14 Conn. 
279, 

54 C.J. p 86 note 53. 

59. N.T.—^Foote v. West 1 Den. 544. 
ea N.T.—Foote V. West supra, 

6L Vt—Barnard v. Whipple, 29 Vt 
401, 70 Am.D. 422. 

62. La.—^New Orleans City Bank v. 
McIntyre, 8 Rob. 467, 

63. Mass.—^Mussey v. Bulfinch St. 
Soc., 1 Cush. 148. 

N.T.—Abernethy v. Puritans* Church 
Soc., 3 Daly 1. 


64. Mass.—^Mussey v. Bulfinch St 
Soc., 1 Cush. 148. 

54 C.J. p 86 note 59. 

65. N.T.—Abernethy v. Puritans* 
Church Soc., 3 Daly 1. 

66. N.T.—Hebron First Presb. Cong. 
V. Quackenbush, 10 Johns. 217. 

67. N.T.—Hebron First Presb. Cong. 
V. Quackenbush, supra. 

68- Vt—Perrin v. Granger, 83 Vt 
101—^Perrin v. Granger, 80 Vt 595. 

69. Vt—Perrin v. Granger, 80 Vt 
595. 

70. Mass.—Curtis y. Quincy First 
Cong. Soc., 108 Mass. 147. 

71. Pa.—Church v. WellA 24 Pa. 249. 
54 C.J. P 86 note 66. 
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enumerated,'^® and a later statute which widens 
the power to include the purposes not enumerated 
under the earlier statute but restricting its appli¬ 
cation to meetinghouses thereafter erected has no 
application to a meetinghouse in existence at the 
time of the enactment,73 and a still later statute ex¬ 
tending the application of the second statute to 
churches in existence at the time of its enactment 
has no application to a church not complying with 
the conditions stipulated therein.^^ A tax assess¬ 
ed on a pew by a religious corporation in part for 
purposes not specifically named in a deed of the 
pew, which alone gives the power to make such 
assessment, and which strictly defines and limits 
such power, is invalid in totoj^s i>ut, where under 
the deed, granted when the societ}** was unincorpo¬ 
rated, the power to tax is unlimited, the pewhold- 
cr may not object if a charter power later granted 
in restricted terms is subsequently enlarged by stat¬ 
ute, where the legislative power to alter, amend, or 
repeal the charter had been reserved^® 

§ 84. Actions to Enforce Pewholder’s Rights 
and Liabilities 

A pewholder may maintain trespass, ejectment, writ 
of entry, or an action on the case against anyone who 
Improperly disturbs him In the legitimate exercise of 
his legal right to use the pew during divine service. 

A pewholder may maintain trespass, ejectment, 
writ of entry, or an action on the case against any¬ 
one who improperly disturbs him in the legitimate 
exercise of his legal right to use the pew during 
divine servnce,'^^ even against the society or per¬ 
son in whom the title to the land and building 
is vested,and, although others may have so far 
obtained possession of a meetinghouse as to oust 
the society, yet a pewholder may maintain trespass 
for the first invasion of his individual right to his 
pew after such ouster but trespass will not lie 
for a destruction of a pew by pulling down the 
meetinghouse, in order to rebuild it by order of 
the parish ;80 and a pewholder may not maintain 
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trespass for the mere breaking and entry of the 
meetinghouse in which his pew is situate; but he 
may for the destruction of his pew, although he 
sues for the entry with it, the destruction of the 
pew being the gist of the action,*81 and a collec¬ 
tor who makes a sale of a pew under an unauthor¬ 
ized assessment for repairs is jointly liable in an 
action of case with the purchaser under the sale 
who alone actually disturbs the owner, both being 
principals.®® In an action of assumpsit by the so¬ 
ciety to recover the price of a pew from a purchas¬ 
er at an auction sale, it is not necessary that the 
society should offer evidence of its right and title 
to the pew.®3 

Injunction. Equity may restrain a school district 
from converting a meetinghouse into a sdiool- 
house,®^ and it will enjoin an illegal sale of a pew 
under an attachment where it appears that the 
pewholder’s religious feelings would be outraged 
and that he would have no adequate remedy at 
law;®® but it will not enjoin the pulling down, re¬ 
building, or alteration of a church building where 
necessary, there being an adequate remedy at law.®® 
It will not enjoin the trustees from removing and 
changing the pews of the church where a statute ex¬ 
pressly gives them power to regulate and order the 
renting of pews;®^ nor will it enjoin the trustees 
selling the pew for failure of the holder to pay 
his assessment.®® 

Certiorari. Since the control of church officials 
over the pews of a church is discretionary, certio¬ 
rari will not lie to review their action in relation 
thereto,^ in the absence of any contract between 
the church and pewholder for the occupation of 
his pew.®® 

Defenses. In an action by a pewholder to re¬ 
cover for the unnecessary destruction of his pew, 
tender by the society of its value,®® or acceptance 
by the pewholder of a new pew at a higher price,®i 
is a defense. In an action by the pewholder against 
a stranger for trespass, it is no defense that the 
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72. Mass.—^Downs v. Bowdoin 

Square Baptist Soc., 21 NJE2. 294, 
149 Mass. 135. 

73 . Mass.—^Downs v. Bowdoin 

Square Baptist Soc., supra. 

74. Mass.—^Downs v. Bowdoin 

Square Baptist Soc., supra. 

781. Mass.—Fall River First TiiL F. 
Soc. V. Brayton, 9 Allen 248. 

78. RI.—^Bailey v. Power St M. F. 

Church, 6 R.I. 491. 

54 C. J. p 86 note 72. 

77. Vt—O'Hear v. De Qoesbriaad, 

33 Vt 593, 80 Ain.D. 653. 

54 C.J. p 96 note 74. 


78- Vt—^Howe V. Stevens, 47 Vt 
262—O'Hear v. De Goesbrland, 83 
Vt 693, 80 Am.D. 663. 

79. Vt—^Howe V. Stevens, 47 Vt 
262. 

80. Mass.—Daniel v. IWood, 1 Pick. 
102, 11 A 2 n.D. 151. 

81. Vt—^Howe ‘v. Stevens, 47 Vt 
262. 

82. Vt—Perrin v, Gran^rer, 83 Vt 
101 . 

83. Md.—Stoddert v* Port Tobacco 
Parish, 2 GUI & J, 227. 

84. Vt—Howe V. Jericho School 
Dist No. 8, 48 Vt 282. 
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85. Ohio.—^Deutsch v. Stone, 11 Ohio 
Dec., Reprint 436, 27 ClnaUBul. 
20 . 

86. 'N.J.—Van Horn v. Talmag’e, 8 
N.J.Bq. 108. 

54 C.J. p 87 note 88. 

87. N,T.—Solomon v. Consregratlon 
B'nai Jeshurun, 49 How.Pr. 263. 

88- N.T.—^Abemethy v. Puritans' 
Church Soc., 3 Daly 1. 

89. N.J.—'Liivlngston v. Trenton 
Trinity Church, 45 N.J.Law 280. 

80. Mass.—'Kimball v. Rowley Sec¬ 
ond ConfT. Parish, 24 Pick. 347. 

91. Pa.—Curry v. Brie First Presb. 

I Conff., 2 Pittsb. 40. 
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church had failed to keep the house in repair 
and that the pewholder’s right was of no value.®^ 
In an action on a note given in consideration of 
a sale of pews to defendant followed by possession, 
it is no defense that the vendor refused to con¬ 
vey,^3 or that the society had been ousted from 
the meetinghouse by the holder of a paramount 
title where the ouster occurred some time after 
the pewholder had gone into occupation of his 

pew.34 

In an action by a pewholder to recover his pew, 
title by levy of execution on the pew is no de¬ 
fense where the execution is not recorded on the 
parish books as required by statute.^5 jn an ac¬ 
tion to enforce liability of a pewholder for assess¬ 
ment made on his pew, it is no defense that the 
society had changed its name where it appeared 
that the pewholder had accepted a deed of the pew 
conditioned on his paying the annual assessment.^^ 
In an action to enforce a forfeiture for breach 
of condition on which a pew was held, waiver by 
the society of its right to declare a forfeiture is 


not established by its taxing the pewholder for a 
period of years after the breach, the breach be¬ 
ing continuous.^'^ 

Persons en tided to sue. One who occupies a 
loose seat or bench in a place assigned it by the 
trustees does not have the seizin or possession of 
a pewholder entitling him to maintain trespass for 
breaking and entering his close.^S a tenant in 
common with others of a meetinghouse may main¬ 
tain trespass for injuring one of the pews against 
one having no title or right either in the pew or 

in the house.®9 

Evidence, An offer by a church to pay plaintiff 
for his pews, unaccepted and later withdrawn, is 
not admissible as evidence of plaintiff’s ownership.^ 
Evidence of a church usage that a pewholder is 
not entitled to compensation for pews lost on 
sale of the church is admissible in an action of a 
pew'holder to recover, even though the witness can 
testify to only one or two instances in support of 
the custom.® 


X. CHURCH TRIBUNALS AND JUDICIAL OR LEGISLATIVE SUPERVISION 


§ 85. Ecclesiastical Jurisdiction of Church 
Tribunals in General 

When a person becomes a member of a church, he 
thereby submits to Its ecclesiastical Jurisdiction In ec¬ 
clesiastical matters and he has no legal right to invoke 
the supervisory power of a civil court as long as none 
of his civil rights Is involved. 

When a person becomes a mernjer of a church. 


he thereby submits to its ecclesiastical jurisdiction 
in ecclesiastical matters and he has no legal right 
to in\’oke the supervisory power of a civil court 
as long as none of his civil rights is involved,® 
and a church may create tribunals to decide con¬ 
troversies with respect to its internal affairs and 
ecclesiastical matters.^ Ecclesiastical questions are 


92. Vt—Howe v. Stevens, 47 Vt 
262. 

93. N.T.—'Ffellgh. V. Platt, 6 Cow. 
494. 

54 C.J. p 87 note 90. 

94. Me.—(Severance v. Whittier, 24 
Me. 120. 

54 C.X p 87 note 91. 

95. Mass.—Sargrent v. Peirce, 2 
Mete. 80. 

96. Mass.—^Mussey v. Bulfinch St 
Soc., 1 Cush. 148. 

97. Mass.—Crocker v. Old South 
Soc., 106 Mass. 489. 

98. Wis.—Niebuhr v. PiersdorfP, 24 
Wls. 316. 

99. Me.-^Murray v. Cargill, 32 Me. 
517. 

1. N.T.—-Witthaus v. St Thomas' 
Church, 146 N.Y.S. 279, 161 App. 
Div, 208. 

8. N.H.—Huntington v. Ramsden, 92 
A. 336, 77 N.H. 376, AmLCas.l915C 
949. 

3. CaL—OLilnke v. Church of Jesus 
Christ of Latter Lay Saints, 163 
P.2d 44. 71 OalAj>p.2d 667.. 


Ga.—Stewart v. Jarriel, 59 SJE<.2d 
368, 206 Ga. 855. 

Ind.—^Kompier v. Thegza, 13 N.B.2d 
229. 213 Ind. 542. 

Mo.—OorpiLS Juris dted in. Murr v. 
Maxwell. App., 232 S.W.2d 219, 234 
—Corpus Juris cited in Olear v. 
Haniak, 181 S.W.2d 376, 380, 235 
Mo.App 249. 

Tenn.—Cannon v. Hickman, 4 Tezm. 
App. 58$. 

54 C.J. p 87 note 98, 

Admission, expulsion, and rights of 
member generally see infra § 88. 
Xnoorporatioii 

Member was not entitled to rely 
on incorporation of church under 
state laws as basis for resort to the 
courts for redress of allegedly vio¬ 
lated rights.—^Kompier v. Thegza, 13 
N,E.2d 229, 213 Ind. 542. 

Uability in civil court no bar to so- 
olesdastlcal proceeding 
D.C.—Satterlee v. U. S., 20 App.B.C. 
393 

54 C.J. p 90 note 12 [bj. 

4. Cal.—Maxwell v. Brougher, 222 
P.2d 910, 99 CaIA.pp.2d 824. 

Minn.—Russian-Serbian Holy Trinity 
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Orthodox Church of St Paul v. 

Kullk, 279 N.W. 364, 202 Minn. 560. 
**Presbytery” defined see supra $ 1. 
“Scdeslastlcal oounoil” defined 

(1) An ecclesiastical council is 
well known in history and is recog¬ 
nized and regarded in Judicial deci¬ 
sions.—Stearns v. Bedford First Par¬ 
ish, 21 Pick., Mass., 114, 124. 

(2) It is a Judicial tribunal, whose 
province it is, on the proper presen¬ 
tation of charges, to try them on 
evidence admissible before such a 
tribunal.—Sheldon v. Easton Cong. 
Parish, 24 Pick., Mass., 281—^19 C.J. 
p 1009 note 46. 

(1) An ecumenical council is uni¬ 
versal council; a council of all, not 
a part—Groesbeeck v. Dunscomb, 41 
How.Pr., N.T., 302—^19 C.J. p 1010 
note 58. 

(2) A synod is improperly spoken 
of as an ^'ecumenical council.** The 
word “synod** signifies simply a 
meeting of the few adjoining presby- 
teriea—Groesbeeck v. Dunscomb, su¬ 
pra 

No power to affect dvU rights 

Although religious societies may 
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to be determined by the churches and their appro- binding, conclusive, and not reviewable by the 
priate tribunals,^ and their decisions thereon are civil courts,® regardless of whether the govern- 


form constitutions, enact canons, 
laws, or ordinances, establish courts, 
or make any decisions, or decrees of 
Judgrments, they can have only a 
voluntary obedience, cannot affect 
any civil rights, immunities, or con¬ 
tracts, or alter or dissolve any rela¬ 
tions, or obligations, arising from 
contracts.—Smith v. Nelson, 18 Vt. 
511—54 C.J. p 89 note 7. 

5. Cal.—^Maxwell v. Brougher, 222 
P.2d 910, 99 Cal.App.2d 824. 

Del.—Gibson v. Trustees of Pencader 
Presbyterian Church In Pencader 
Hundred. 20 A.2d 134, 25 Del.Ch. 
317, decree sustained Trustees of 
Pencader Presbyterian Church in 
Pencader Hundred v. Gibson, 22 A. 
2d 782, 26 Del.Ch. 427. 

Ga—Carlson v. Fox, 31 S.R2d 697, 
198 Ga 400. 

Kan.—^Hughes y. Grossman, 201 P.2d 
670, 166 Kan. 325. 

Ky.—^Kidwell v. Crawford, 182 S.W. 
2d 968, 298 Ky. 3S0—Parker v. 
Harper, 175 S.-W.2d 361, 295 Ky. 
686 . 

La—State ex rel. Johnson v. Tulane 
Ave. Baptist Church, App., 144 So. 
639. 

Hiss.—Grantham v. Humphries, 188 
So. 313, 185 Miss. 496. 

Mo .—^IVLTT V. Maxwell, App., 232 S. 
W.2d 219—^Longmeyer v. Payne, 
App.. 205 S.W.2d 263—^Briscoe v. 
Williams, App., 192 S.W.2d 643— 
CkKrpns Juris cited in Clear v. 
Haniak, 131 S.W.2d 375, 380, 235 
Mo.App. 249. 

S.C.—^Turbeville v. Morris, 26 S.K2d 
821, 203 S.C. 287. 

Tex.—^Hughes v. Keeling, Civ.App., 
198 SW.2d 779. 

64 C.J. p 88 note 2. 

lacclesiastioal matters and ques¬ 
tions 

(1) An ecclesiastical matter is one 
which concerns doctrine, creed, or 
form of worship of the church, or 
the adoption and enforcement within 
a religious association of needful 
laws and regulations for the govern¬ 
ment of membership, and the power 
of excluding from such associations 
those deemed unworthy of member¬ 
ship by the legally constituted au¬ 
thorities of the church; and all of 
such matters are within the province 
of church courts and their decisions 
will be respected by civil tribunals. 
Ho.—Corpus Juris died in Murr v. 
Maxwell, App., 232 S.W.2d 219, 
234— Corpus Juris cited la Marr v. 
Galbraith, 184 S.W.2d 190, 194, 238 
MoAlpp. 497— Corpus juris cited in 
Clear v. Haniak, 131 6.W.2d 375, 
88L 235 MoApp. 249. 

Tex.—Clark v. Brown, CivApp., 108 
S.W.2d 421. reversed on other 
grounds 116 S.W. 360, 102 Tex. 323, 
24 UEIA.,N.S., 670. 


(2) All questions relating to faith 
and practice of the church and its 
members belong to the church judi¬ 
catories to which the members have 
voluntarily subjected themselves. 
Ga.—Stewart v. Jarriel, 59 S.E.2d 

368, 206 Ga. 855. 

Ind-—Kompier v. Thegza, 13 N.R2d 

229. 213 Ind. 542. 

(3) Controversies over theological 
questions are within exclusive juris¬ 
diction of the ecclesiastical courts. 
Kan.—^Hughes v. Grossman, 201 P.2d 

670, 166 Kan. 825. 

Mo.—Murr v. Maxwell, App., 232 S. 

W.2d 219—^Trett v. Lambeth, App., 

195 S.W.2d 524—Stone v. Bogue, 

181 S.W.2d 187, 238 Mo.App. 392. 

(4) Controversies of a doctrinal 
or theological nature and disciplinary 
measures a^ecting individual mem¬ 
bership, selection of congregation's 
pastor and church oiRcers, what 
literature shall be used, hours of 
meeting, what persons shall be ad¬ 
mitted to membership, and all such 
kindred matters, lie exclusively with¬ 
in jurisdiction of properly consti¬ 
tuted authority of church Itself.— 
Kidwell v. Crawford, 182 S.W.2d 968, 
298 Ky. 380. 

(5) Division, dismembration, or 
suppression of church parishes is 
purely an ecclesiastical matter sub¬ 
ject to church rules and controlled 
by decisions of appropriate church 
tribunals in so far as they do not 
contravene law.—^Post v. Dougherty, 
191 A 161, 326 Pa. 97—Canovaro v. 
Brothers of Order of Hermits of St. 
Augustine, 191 A 140, 326 Pa. 76. 

(6) Accountability for property of 
suppressed Roman Catholic parish is 
ecclesiastical matter governed by 
church laws and not subject for civil 
tribunal's consideration.—^Post v. 
Dougherty, supra. 

(7) Whether pastor and deacons 
supporting him should be permitted 
the use of Baptist Church after they 
have been excluded at an election 
held by the membership was an "ec¬ 
clesiastical question.”—Grantham v. 
Humphries, 188 So. 818, 185 Miss. 
496. 

(8) Membership in church and 
church discipline as ecclesiastical 
matters see infra $ 88. 

<9) Pastoral relation as ecclesias¬ 
tical matter see infra § 89. 

Controversy between two ohiirch 
sodeties belonging to different reli¬ 
gious organizations as to title to, and 
possession of, church building is out¬ 
side jurisdiction of ecclesiastical 
courts.—Gelss v. Trinity Lutheran 
Church Congregation, 230 N.W. 658, 
119 Neb. 745. 

6. TJ.S.—Sims V. Green, D.C.Pa., 76 

F.Supp. 669. 
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Cal.—Maxwell v. Brougher. 222 P.2d 
910, 99 Cal.App.2d 824—First Eng¬ 
lish Evangelical Lutheran Church 
of Los Angeles v. Dyslnger, 6 P.2d 
622, 120 CaLApp. 139. 

Del.—^Bouchelle v. Trustees of Pres¬ 
byterian Congregation at Head of 
Christiana in New Castle County, 
194 A 100, 22 DeLCh. 68. 

IPla.—Corpus Juris cited iu First 
Free Will Baptist Church of 
Blountstown v. Franklin, 4 So.2d 
390, 393, 148 Fla. 277. 

Ky.—Jones v. Johnson, 176 S.W.2d 
370, 295 Ky. 707—Cooper v. Bell, 
106 S.W.2d 124, 269 Ky. 63—Trus¬ 
tees of Oak Grove Missionary Bap¬ 
tist Church V. Ward, 86 S.W. 2d 
1051, 261 Ky. 42—Marsh v. John¬ 
son, 82 S.W.2d 345, 259 Ky. 305. 
Mass.—Cohen v. Silver, 178 N.E. 608, 
277 Mass. 230—Snay v. Lovely, 176 
N.R 791, 276 Mass. 169. 

Minn.—^Russian-Serbian Holy Trinity 
Orthodox Church of St. Paul v. Ku- 
lik, 279 N.W. 364, 202 Minn. 660. 
Mo.—^Longmeyer v. Payne, App., 205 
S.W.2d 263—^Briscoe v. Williams, 
App., 192 S.W.2d 643—Corpus Juris 
cited iu Clear v. Haniak, 131 S.W. 
2d 375, 380, 235 MoApp. 249. 

N.Y.—Cadman Memorial Congregar 
tional Soc. of Brooklyn v. Kenyon, 
95 N.T.S.2d 188, 197 Misc. 124— 
Rector, Church Wardens and Ves¬ 
trymen of Church of Holy Trinity 
in City of Brooklyn v. Melish, 88 
N.T.S.2d 764, 194 Misc. 1006—S. S. 
& B. Live Poultry Corp. v. Kash- 
ruth Ass'n of Greater New York, 
285 N.Y.S. 879, 158 Misc. 358—In 
re Glasser, 268 N.Y.S. 624, 150 
Misc. 207, modified on other 
grounds 2S3 N.Y.S. 1009, 246 App. 
Div. 565. 

Pa.—Church of God at Markleysburg 
V. Church of God at Markleysburg, 
60 A2d 367, 855 Pa. 478—Post v. 
Dougherty, 191 A 151, 326 Pa. 97 
—^In re Homer’s Estate, Orph., 48 
Lanc.Rev. 305—St. Ma^s Greek 
Catholic Church of Windber ▼. 
Lova, Com.Pl., 8 Som.Leg.J. 226. 

54 C.J. p 88 note 3, p 91 note 30— 
34 C.J. p 880 note 28. 

Xn absence of a showing of firaud^ 
ooUusiou, or arbitrariness on part of 
church authorities having jurisdic¬ 
tion of a controversy, courts will not 
Interfere with determination of con¬ 
troversy by authorities.—First Free 
Will Baptist Church of Bloimtstown 
V. Franklin, 4 So.2d 390, 148 Fla. 277. 

Xaterprotatiou of own laws and pro¬ 
cedure 

An ecclesiastical body In making 
its decisions can interpret its own 
laws and pass on its own procedure 
without court interference.—Presby¬ 
tery of Bismarck v. Allen, 22 N.W.2d 
626, 74 N.D. 400. 
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ing authority is placed in one person or in a synod 
or conference,*^ but it has been held that this rule 
applies only where the decision is by a properly 
constituted ecclesiastical tribunal.* Although there 
is authority apparently to the contrary',* it is gen¬ 
erally held that a civil court will not review the 
acts of a religious organization relating exclusive¬ 
ly to an internal ecclesiastical affair to ascertain 
whether the acts are regular and in accordance 
with the -policy, discipline, and usages of the or- 
ganization^o unless a departure from the accepted 
faith and teachings, threatening to divert church 
property to a purpose radically different from that 
for which it was acquired, is unmistakable.^^ The 
courts will not review the exercise of discretion 
by a churchi2 but may inquire as to whether or 
not the church officer or tribunal had power to 
act.i* Ordinarily it is for the superior organiza¬ 


tion or judicatory with which a congregation is 
associated to determine which of two contending 
groups represent the true faith.^^ 

§ 86. Jurisdiction and Power of Civil Courts 
in General 

The courts have no Jurisdiction over, and no concern 
with, purely ecclesiastical questions and controversies, 
but they do have Jurisd-ction as to civil, contract, and 
property rights which are involved In, or arise from, a 
church controversy. 

In view of the doctrine of the separation of 
church and state, and the guarantees of religious 
freedom, the courts are reluctant to adjudicate mat¬ 
ters affecting religious societies.^® While the civil 
courts have no jurisdiction over, and no concern 
with, purely ecclesiastical questions and contro- 
versies,!* they do have jurisdiction as to civil, con- 


Snppresslon of parisli 
Existence and sufaciency of rea¬ 
sons for suppression of Roman Cath¬ 
olic national parish are for Holy See, 
whose decision in exercise of its final 
exclusive Jurisdiction, conferred by 
church canons through Sacred Con¬ 
gregation of the Council, must be 
accepted as binding on supreme 
court.—^Post v. Dougherty, 191 A. 
151, 326 Pa. 97. 

7. Neb.—^Bonacum v. Harrington, 91 
N,W. 886. 65 Neb. 831. 

8. Mo.—^Longmeyer v. Payne^ App., 
205 S.W.2d 263. 

Mo.—^Briscoe v. Williams, App., 192 
S.W.2d 643. 

9. Minn.—u s s i a n-Serblan Holy 
Trinity Orthodox Church of St. 
Paul V. Kulik, 279 N.W. 364, 202 
Minn. 560. 

10. U.S.—{First English Lutheran 
Church of Oklahoma City v. Evan¬ 
gelical Lutheran Synod of Kansas 
and Adjacent States, C.C.AOkl., 
135 F.2d 701, certiorari denied 64 
S.Ct 65, 820 U.S. 757, 88 L.Ed. 
451. 

Neb.—Deloisted v. Hilson, 286 N.W. 
840, 120 Neb. 788. 

Okl.—First English Lutheran Church 
of Oklahoma City v. Bloch, 159 P. 
2d 1006, 195 Okl. 579. 

11. Fa.—Church of God at Markleys- 
burg V. Church of Gk)d at Mark- 
leysburg, 50 A2d 857, 355 Pa. 478. 

12. N.T.—S. S. & B. Live Poultry 
Corp. V. Eashruth A8S*n of Greater 
New York, 285 N.Y.S. 879, 158 Misc. 
368—Harlem Church of Seventh 
Day Adventists v. Greater New 
York Corporation of Seventh Day 
Adventists, 260 N.Y.S. 617, 146 
Misc. 508, reversed on other 
grounds 280 N.Y.S. 828, 245 App. 
Dlv. 292, modified on other grounds 
198 N.E. 615, 269 N.Y. 18. 

13. N.Y.—S. e. & B. Live Poultry 
Corp. y. Kashruth Ass’n of Great¬ 


er New York, 2S5 N.Y.S. 879, 158 
Misc. 35S—Harlem Church of Sev¬ 
enth Day Adventists v. Greater 
New York Corporation of Seventh 
Day Adventists, 260 N.Y.S. 517, 145 
Misc. 508, reversed on other 
grounds 280 N.Y.S. 828, 245 App. 
Dlv. 292, modified on other grounds 
198 N.B. 615, 269 N.Y. 18. 

14. Cal.—First English Evangelical 
Lutheran Church of Los Angeles 
V. Dysinger, 6 P.2d 622, 120 Cal. 
App. 139. 

Del —Gibson v. Trustees of Pencader 
Presbyterian Church in Pencader 
Hundred, 20 A.2d 134, 26 Del.Ch. 
317, decree sustained Trustees of 
Pencader Presbyterian Church In 
Pencader Hundred v. Gibson, 22 A. 
2d 782, 26 Del.Ch. 376. 

Ga.—Carlson v. Fox, 31 S.K2d 597, 
198 Ga. 400. 

15. Ga.—Chatfteld v. Dennington, 58 
S.E.2d 842, 206 Ga. 762. 

N.D.—Presbytery of Bismarck v. Al¬ 
len, 22 N.W.2d 625, 74 N.D. 400. 
Ckl.—Church of Christ of Benning¬ 
ton V, tPlrst Christian Church of 
Bennington, 195 P.2d 276, 200 Okl. 
424—Cape v. Moore, 253 P. 506, 122 
Okl. 229. 

Trustees’ conduct of temporal affairs 
Courts are loath to Interfere with 
trustees’ conduct of temporal af¬ 
fairs of religious societies at in¬ 
stance of small minority, since ques¬ 
tions of church policy may be in¬ 
volved.—Koch V. Estes, 262 N.Y.S. 
23, 146 Misc. 249, affirmed 266 N.Y.S. 
1008, 240 App.Div. 829, affirmed 191 
N.E. 525, 264 N.Y. 480. 

16. U.S.—^Purcell v. Summers, D.C. 
S.C., 34 F.Supp. 421, reversed on 
other grounds, C.C.A, 126 F.2d 390, 
certiorari denied 63 S.Ct. 32, 317 
U.S. 640, 87 L.Ed. 516. 

Ala.—^Bailey v. Washington, 186 So. 
172, 236 Ala- 674—Guin v. John¬ 
son, 161 So. 810, 230 Ala. 427. 

873. 


Ark.—^Elston v. Wilborn, 186 S.W.2d 
662, 208 Ark. 377, 158 A.L.R. 179. 

Cal.—^Rosicrucian Fellowship v. Rosi- 
crucian Fellowship Non-Sectarian 
Church, App., 220 P.2d 66. 

Fla.—^Partin v. Tucker, 172 So. 89, 
126 Fla. 817. 

Ga.—Stewart v. Jarriel, 69 lS.E.2d 
368, 206 Ga. 855. 

Ill.—Coleman v. Swanson, 11 N.E.2d 
840, 293 IlLApp. 622. 

Ind.—^Kompier v. Thegza, 13 N.B.2d 
229, 213 Ind. 542—Ashman v. 

Studebaker, 56 N.E.2d 674, 114 Ind. 
App. 73. 

Ky.—Kidwell v. Crawford, 182 S.W. 
2d 968, 298 Ky. 380—Parker v. 
Harper, 176 S.W 2d 361, 295 Ky. 
686—Marsh v. Johnson, 82 S.W.2d 
345, 259 Ky. 305. 

La.—State ex rel. Johnson v. Tulane 
Ave. Baptist Church, App., 144 So. 
639. 

Md.—Guthrie v. Central Baptist 
Church of Baltimore City, 57 A2d 
310, 189 Md. 692. 

Mich.—^United Armenian Brethren 
Evangelical Church v. Kazanjlan, 
30 N.W.2d 842, 320 Mich. 214— 
Calvary Baptist Church of Port 
Huron v. Shay, 290 N.W. 890, 292 
Mich. 617—^Van 'Vliet v. Vander 
Naald, 287 N.W. 564, 290 Mich. 366. 

Minn,—^Application of Trinity Church 
of Infinite Science of Minneapolis, 
20 N.W.2d 534, 221 Minn. 16. 

Miss.—Conic v. Cobbins, 44 So.2d 62, 
208 Miss. 203—Grantham v. Hum¬ 
phries, 188 So. 313, 185 Hiss. 496. 

Mo.—^Murr v. Maxwell, App., 232 S. 
W.2d 219—Trett v. Lambeth, App., 
196 S.W.2d 624—Briscoe v. Wil¬ 
liams, App., 192 S.W.2d $43—Stone 
V. Bogue, 181 SW.2d 187, 238 Mo. 
App. 392. 

N.J.—^New Jersey Annual Conference 
of First Episcopal Dist of African 
M. E. Church v. Lattimore, 71 A. 
2d 387, 6 N.J.Super. 348. 

N.Y.—^HArlem Church of Seventh Day 



RELIGIOUS SOCIETIES 


76 C.J.S, 


§ S6 


tract, and property rights even though such rights 
are involved in, or arise from, a church contro- 
versy.i" Civil courts have no jurisdiction over a 
church or its members, as such, or over its officers 
or tribunals, except where temporal rights are 


involved,and will not interfere in the internal 
affairs of a religious organization except for the 
protection of civil or property rights;^® but the 
civil and property rights of religious societies may 
be the subject of litigation in a civil court, ^0 and 


Adx'entists v. Greater ICew York \ 
Corporation of Seventh Day Ad¬ 
ventists, 2C0 X.T.S. 517, 145 Misc. 
508, reversed on other grounds 280 
X.Y.S. 828, 215 App.Div. 292, modi¬ 
fied on other grounds 198 N.E. 615, 
269 N.Y. 18 

Pa.—Commonwealth v. Beiler, 79 ‘A. 
2d 134, 16S Pa.Super. 462—Call- 
giuri V. Pennsylvania H. R. Relief 
Dept., Com PL, 96 Pittsb.Leg,J. 227/ 
Tex.—^Hughes v. Keeling, CivA.pp., 
198 B.W.2d 779. 

54 C.J. p 79 note 99. 

Ecclesiastical matters and jurisdic¬ 
tion of church tribunals see supra 
S 85. 

Xf SLO dvil or property rights ore 
involved, there is no jurisdiction of 
the court to interfere in chur<fii mat¬ 
ters. 

Ala.—Odoms v. WoodaJL 20 So.2d 849. 
246 Ala. 427. 

Ky.—Connoley v. Smith, 76 S.W.2d 
223, 255 Ky. 630. 

Tex.—^Hughes v. Keeling, CivA.pp., 
198 S.W,2d 779, 

Truth or falsity of doctrines 
Courts may not inquire or decide 
what religious doctrines are true or 
what are false except where property 
rights or the administration of a 
trust is Involved,—CB^rst Church of 
Brethren of Liewistown v. Snider, 79 
A.2d 422. 367 Pa. 78—54 C.J. p 90 
note 12. 

Abuse of eodesiastioal authority 
Civil courts afford no remedies for 
any abuse of ecclesiastical authority 
which does not violate civil or prop¬ 
erty right. 

m.— Fussell V. Hall, 84 N-.B. 42, 233 
Ill. 73—^Kovar v. Bremer, 13 N.B, 
2d 656, 294 ni.App. 225. 

Ind.—Shaw v. Harvey, 7 N.E.2d 515, 
103 Ind.App. 280. 

17- tr.S.—Watson v. Jones, Ky., 13 
Wall. 679, 20 D.Ed. 666—First Eng¬ 
lish Lutheran Church of Oklahoma 
City V. Evangelical Lutheran 
Synod of Kansas and Adjacent 
States. C.C.AOkl., 135 P.2d 701, 
certiorari denied 64 S.Ct. 65, 320 
U.S. 757, 88 L.Ed. 451. 

Ark.—Elston v. Wilborn, 186 S.W.2d 
662, 208 Ark. 877. 158 A.L.R. 179. 
Kan.—^Hughes v. Grossman, 201 P.2d 
670. 166 Kan. 325. 

Ky.—^Parker v. Harper, 176 SW.2d 
361, 295 Ky. 686. 

Mich.—Calvary Baptist Church of 
Port Huron v. Shay, 290 N.W. 890, 
292 Mich. 517. 

IMQss.—Conic v. Cobbins, 44 So.2d 62, 
206 Miss. 203. 

Mo.—^Murr v. Maxwell, App., 232 S. 
W.2d 219. 


Okl.—Church of Christ'of Benning¬ 
ton v. First Christian Church of 
Bennington, 195 P.2d 276, 200 Okl. 
424. 

Pa.—Canovaro v. Brothers of Order 
of Hermits of St. Augustine, 191 
A. 140, 326 Pa. 76. 

S.C.—Turbeville v. Morris, 26 S.E.2d 
821. 203 S.a 287. 

Tenn.—Ward v. Crisp, 226 S.W.2d 
273. 189 Tenn. 513, rehearing de¬ 
nied 234 S.W.2d 828. 191 Tenn. 406. 
Tex.—^Hughes v. Keeling. CivA.pp., 
198 S.W.2d 779. 

Va.—Carr v. Union Church of Hope- 
well, 42 S.E.2d 840, 186 Ya. 411. 

54 C.J. p 89 note 10. 

Szclusive Jurisdiction 
Consideration of civil and temporal 
rights, not dependent on question of 
doctrine, discipline, or church gov¬ 
ernment, is subject of adjudication 
in civil tribunals exclusively.—Koch 
v. Wadsworth. 250 N.Y.S. 386, 232 
App.Div. 483, reversed on other 
grounds In re Koch, 178 K.E. 545, 
257 X.Y. 318—54 C.J. p 89 note 10. 
Arbitrary action of church tribunal 
State courts may and should pro¬ 
tect clerical and membership pre¬ 
rogatives involving some contract or 
property right from arbitrary action 
of those who may constitute church 
tribunals.—^Marsh v. Johnson, 82 S. 
W.2d 845, 269 Ky. 305. 

Future acts 

(1) Since civil courts interfere only 
in temporal affairs of a church to 
determine property rights on basis 
of facts existing at commencement 
of the action, it Is beyond judicial 
sphere of judicial court to say what 
should be done in the future by the 
two factions with respect to another 
congregational meeting of the local 
church.—^Bray v. Moses, 202 S.W.2d 
749. 305 Ky. 24. 

(2) Order directing the calling and 
conduct of a meeting or the holding 
of an election see supra $ 80. 

18, Tenn.—Cannon v. 4 

Tenn.App. 588. 

54 C.J. p 89 note 11. 

Xiegality of action of ohuroh con¬ 
gregation must be determined by 
congregation, and any error, mistake, 
or irregularity in its action must be 
corrected by membership of church; 
courts never Interfering unless some 
civil or property right is violated.— 
Connoley v. Smith, 76 S.W.2d 222, 
266 Ky. 630. 

19. Ga.—Stewart v. Jarrlel. 59 S.B. 
2d 368, 206 Ga. 855. 

Ky.—Cooper v. Bell, 106 S.W.2d 124, 
269 Ky. 68. 


Mich.—^Berry v. Bruce, 27 N.W.2d 67, 
317 Mich. 490. 

Neb.—^Deloisted v. Hilson, 235 N.W. 
340, 120 Neb. 788. 

Tex.—Jones v. Hilliard, CivA.pp., 63 
S.W.2d 909. 

Church, govammeut 

The civil courts ordinarily leave 
to church determination of questions 
of church government—^Hughes v. 
Keeling, Tex.Clv.App., 198 S.W.2d 
779. 

Unlawful infringement of property 
right 

Jurisdiction of court to Interfere 
in use of temporal church property 
by injunction depends on unlawful 
infringement of some property right 
of pecuniary value and of a character 
redressible in the civil courts.—New 
Jersey Annual Conference of First 
Episcopal Dist of African M. E. 
Church V. Lattimore, 71 A.2d 887, 
6 N.J.Super. 348. 

20. U.S.—Tulintseff v. Members of 
St Nicholas* Church at Juneau, 
D.O.Alaska, 93 F.Supp. 648. 

Ark.—^Elston v. iWilbom, 186 S.W.2d 
662, 208 Ark. 377, 168 A.L.R. 179. 
Fla.—^Partin v. Tucker, 172 So. 89, 
126 Fla. 817. 

Ga.—Carlson v. Fox, 31 S.El2d 697, 
198 Ga. 400. 

Md.—Guthrie v. Central Baptist 
Church of Baltimore City, 67 A.2d 
310, 189 Md. 692. 

Mich.—(United Armenian Brethren 
Evangelical Church v. Kazanjlan, 
30 N.W.2d 842, 320 Mich. 214. 

Neb.—Gelss v. Trinity (Lutheran 
Church Congregation, 280 N.W. 
658, 119 Neb. 745. 

N.J.—Mathis V. Holmes, 84 A.2d 645, 
134 N,JJE3q. 186, 

N.Y.—^Brown v. Father Divine, 298 
N.Y.S. 642, 163 Misc. 796, aflirmed 
4 N.Y.S.2d 989, 264 App.Div. 671— 
Harlem Church of Seventh Day 
Adventists v. Greater New York 
Corporation of Seventh Day Ad¬ 
ventists, 260 N.Y.6. 617, 146 Misc. 
508, reversed on other grounds 280 
N.Y.S. 828, 245 App.Div. 292, modi¬ 
fied on other grounds 198 N.E. 615, 
269 N.Y. 18. 

N.D.—Presbytery of Bismarck v. Al¬ 
len, 22 N.W.2d 625, 74 N.D. 400. 
Okl.—First English Lutheran Church 
of Oklahoma City v. Bloch, 159 P. 
2d 1006. 195 Okl. 579. 

Va.—Carr v. Union Church of Hope- 
well, 42 S.B.2d 840. 186 Va. 411. 
The underlyliig puzpose of court 
called on to decide who should use 
and control the temporalities cl 
church societies rent by dissension 
is to preserve the heritage of reli- 
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the courts have jurisdiction to determine con¬ 
troverted claims to the title, use, or possession of 
church property.2i 

The courts will intervene to prevent the diver¬ 
sion of church propert\',22 and will determine 
whether church property is being devoted to doc¬ 
trines radically opposed to the distinctive doctrines 
and practices of the society,23 but there is a limi¬ 
tation beyond which the courts do not go in pass¬ 
ing on questions peculiar to the church and only 
incidental to individual property interests and 
it has been held that a court will not determine 
whether or not a donation of property has been 
diverted to an improper purpose where the action 
is between contending factions within the church 
and not by the grantor to enforce the conditions 
of his deed.25 Any use of a religious corporation’s 


property not in violation of its duties as trustee for 
the members of the society has been held not to 
be subject to control by the courts.23 

The courts will not interfere with factional differ¬ 
ences in a religious society unless property rights 
are affected,2*7 nor even then, it has been held, if 
the basis of the schism is due merely to a disparate 
interpretation of doctrine ;23 and it has been held 
that in order to vrarrant interference by the courts 
in a factional dispute, it must clearly appear that 
the majority or governing body of the society in¬ 
tends to make a gratuitous transfer of the property 
of the society to another denomination, or to dis¬ 
avow and depart from its characteristic, distinc¬ 
tive doctrines and practices, and devote the use 
of the property to doctrines radically opposed idiere- 
to.23 However, it has also been held that where 


£rious liberty and maintain the com¬ 
plete separation of church and state. 
—Presbytery of Bismarck v. Allen, 
22 N.W.2d 626, 74 N.D. 400- 
Bellgioas societies have donble as¬ 
pect, the one spiritual, with which 
courts are unconcerned, and the other 
temporal, which is subject to judi¬ 
cial control.—QSIoch v- Estes, 262 N. 
7.S. 28, 146 Misc. 249. affirmed 266 
N.Y.S. 1008, 240 App.Div. 829, af¬ 
firmed 191 N-B. 525. 264 N.Y. 480. 
Same as other voluntary associations 
for charitable purposes 
Rellfirlous organizations come be¬ 
fore courts in the same attitude as 
other voluntary associations for 
benevolent or charitable purposes, 
and their rights of property or con¬ 
tract are equally under the protec¬ 
tion of the law, and actions of their 
members subject to its restraints.— 
Gibson V. Trustees of Pencader Pres¬ 
byterian Church in Pencader Hun¬ 
dred, 10 A.2d 332, 24 Del.Ch. 270. 
Civil and property rls^ts held la^ 
volved 

Va.—Carr v. Union Church of Hope- 
well, 42 S.B.2d 840, 186 Va. 411. 

21. U.S.—Smith V. Board of Pen¬ 
sions of the Methodist Church, 
Inc., in Missouri, D.C.Mo., 54 F. 
Supp. 224. 

Ky.—Hazelip v. Doyel, 102 S.W.2d 
821, 267 Ky. 477. 

Mich.—United Armenian Brethren 
- Bvangelical Church v. K a z anjian, 
84 N.W.2d 510, 322 Mich. 651. 

Mo.—Clevenger v. McAfee, 170 S.W. 

2d 424, 237 Mo.App. 1077. 

N.D.—^Presbytery of Bismarck v. Al¬ 
len, 22 N.W.2d 625, 74 N.D. 400. 

64 aJ. p 79 note 1. 

Controverf^ between two church 
aocietiea belonging to different re¬ 
ligious organizations as to title to, 
and possession of, church building 
is for determination of civil courts. 
-^Geiss V. Trinity Lutheran Church 
Cong., 230 N.W. 668, 119 Neb, 746. 


Sale of property 

Where land was held in trust for 
religious purposes, with no restraint 
on right to alienate, and property 
was sold, court will not interfere 
further than to see that proceeds are 
not diverted from use for religious 
purposes of faith or denomination to 
which property was dedicated.—Wil- 
keson v. Rector, etc., of St Luke's 
Parish of Tacoma^ 29 P.2d 748, 176 
Wash. 377. 

22. U.S,—Smith V. Board of Pen¬ 
sions of the Methodist Church, Inc., 
in Missouri, D.C.Mo., 54 F.Supp. 
224. 

Ala.—Guin v. Johnson, 161 So. 810, 
230 Ala. 427. 

Ga.—Chatfleld v. Dennington, 58 S.B. 

2d 842, 206 Ga. 762. 

Diversion of church property In gen¬ 
eral see supra § 68. 

23. Ala.—Caples v. Nazareth Church 
of Hopewell Ass'n, 18 So.2d 383, 
245 Ala. 666—Mitchell v. Church of 
Christ 128 So. 781, 221 Ala. 315, 
70 A.L.R. 71. 

N.D.—^Presbytery of Bismarck v. Al¬ 
len, 22 N.fW.2d 625, 74 N.D. 400. 

Pa.—^First Regular Baptist Church 
of Indiana, Pa., v. Allison, 154 A. 
913, 304 Pa. 1. 

Trust for specific doctrine 
Del.—^Trustees of Pencader Presby¬ 
terian Church in Pencader Hundred 
V. Gibson. 22 A.2d 782, 26 Del.Ch. 
376. 

24. U.S.—Smith v. Board of Pen-! 
sions of the Methodist Church, 
Inc., in Missouri, D.C.Mo., 54 F. 
Supp. 224. 

25. Neb.—^Moseman v. Heltchousen, 
69 N.W. 967, 60 Neb. 420. 

25. Cal.—^Rosicrucian IFellowship v. 
Rosicrucian Fellowship Non-Sec¬ 
tarian Church, App., 220 P.2d 66. 

27. Ala.—Mitchell . v. Church of 
Christ at Mt OUve. 128 So. 781. 
221 Ala. 315, 70 A.L.R. 71. 
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Cal.—^Rosicrucian Fellowship v. Rosi¬ 
crucian Fellowship Non-Sectarian 
Church, App., 220 P.2d 66. 

Del.—Gibson v. Trustees of Penca¬ 
der Presbyterian Church in Pencar 
der Hundred, 20 A.2d 134, 25 Del. 
Ch. 817, decree sustained Trustees 
of Pencader Presbyterian Church 
In Pencader Hundred, 22 A.2d 782, 
26 Del.Ch. 375—^Bouchelle v. Trus¬ 
tees of Presbyterian Congregation 
at Head of Christiana in New 
Castle County, 194 A. 100, 22 Del. 
Ch. 58. 

Ill.—Kovar v. Bremer, 13 N.B.2d 656, 
294 I11.APP. 225. 

Mo.—Stone v. Bogue, 181 S.W.2d 187, 
238 Mo.App. 392. 

Zutarpretation, of doctrines 
In order to Justify court interven¬ 
tion in a dispute between members 
of a religious society, it Is not 
enough that a schism has developed 
in the congregation merely on ac¬ 
count of interpretation of doctrines. 
—Holt V. Scott, 42 So.2d 258. 262 Ala 
679—^Mitchell v. Church of Christ at 
Mt. Olive, 128 So. 781, 221 Ala 316, 
70 A.L.R. 71. 

28. Ala—^Mount Olive Primitive 
Baptist Church v. Patrick, 42 So.2d 
617, 252 Ala 672. 

29. Ala—^Mount Olive Primitive 
Baptist Church v. Patrick, supra— 
Holt V. Scott, 42 So.2d 268, 262 
Ala 579—Skyline Missionary Bap¬ 
tist Church V. Davis, 17 So.2d 533, 
245 Ala 465—^Mitchell v. Church 
of Christ at Mt Olive. 128 So. 781, 
221 Ala 315, 70 A.L.R. 71. 

OpexL avowal or tmeguivocal conduct 
Ala—Skyline Missionary Baptist 
Church v. Davis, 17 So.2d 533, 245 
Ala 466—^Mitchell v. Church of 
Christ at Mt. Olive, 128 So. 781, 221 
Ala 315, 70 A.L.R. 71. 

Pastor not in fellowship 
Claim that majority of congrega¬ 
tion elected pastor not in fellowship 
with sister church was held not to 
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there is a division in a congregation, it is the duty 
of the courts to determine in which faction title 
to the church property vests.^® In a proper case, 
the courts may enforce a church decision.3i 

Gvil courts adjudicate ecclesiastical matters only 
when civil or property rights are involved,32 and 
then only when their determination is necessary^s 
and incidents^ to the adjudication of civil or prop¬ 


erty rights, and will go no further in considering 
ecclesiastical matters than is necessary for a deter¬ 
mination of the case before it.®5 "Where property 
rights are involved, ecclesiastical questions are to 
be determined in accordance with the laws, cus¬ 
toms, and usages of the church involved^® and de¬ 
cisions by authorized church tribunals will be ac¬ 
cepted by the courts as conclusive on such ques- 
tions,37 unless, it has been held, they clearly vio- 


warrant equitable interference as de¬ 
parture from established doctrine.— 
Mitchell V. Church of Christ at Mt. 
Olive. 128 So. 7S1. 221 Ala. 315, 70 
A.L..R. 71. 

30. Pa.—First Church of Brethren 
of Lewis town v. Snider, 79 A.2d 
422, 367 Pa. 78. 

81. U.S.—Sims V. Greene, C.C.A.Pa., 
160 F.2d 512. 

Ky.—Cooper v. Bell, 106 S.W.2d 124. 
269 Ky. 63. 

Pa.—Jones v. Bailey, Com.Pl., 33 Del. 
Co. 244. 

Trlhuial properly constiLtated 

On an application to a civil court 
for injunctive process to compel 
obedience to a decision of an eccles¬ 
iastical tribunal for removal of a 
pastor, civil court will first inquire 
whether ecclesiastical tribunal was 
properly constituted in accordance 
with the regrulations and usages of 
the church.—Briscoe v. Williams, 
Mo.App.. 192 S.W.2d 643. 

TThanthorized trlhtmal 

(1) A decision of a Baptist Church 
moderator and his presbytery, deter¬ 
mining that a minister and his fol¬ 
lowers were not entitled to posses¬ 
sion of, or title to, congregation 
property, could not be foundation for 
law action seeking to recover title to 
congregation’s property, where con¬ 
stitution of the church association 
did not provide for such proceeding 
as was taken by moderator and con¬ 
stitution had not been emended so 
as to provide for ecclesiastical form 
of church government.—Vaughan v. 
Maynard, 170 S.W.2d 897, 294 Ky. 
38. 

(2) Where a church society is an 
independent congregational body 
save that its by-laws provide that, 
in case of a division or dissolution, 
its property shall be disposed of in 
accordance with the instructions of 
the Bvangelical Synod of North 
America, a decree of a district court 
of the Nebraska Synod is ineffectual 
to bind the congregation and will not 
be enforced by the courts.—^Reichert 
v. Saremba, 213 N.W. 584, 115 Neb. 
404. 

32. U.S.—Purcell v. Summers, D.O. 
S,C., 34 F.Supp. 421, reversed on 
other grounds, C.C,A., 126 P.2d 
390, certiorari denied 63 S.Ct 82, 
317 U.S. 640. 87 L.Bd. 516. 

Ala.—United Baptist Church of 


Primitive Faith and Order at Pop¬ 
lar Springs v. Gautney, 34 So.2d 1, 
250 Ala. 216. 

N.J.—Mathis V. Holmes, 34 A.2d 645, 

134 N.J.Eq. 186. 

Ohio.—^Kemp v. Lentz, 6 Ohio Supp. 

131, affirmed, App., 68 N.E.2d 339. 
Pa.—^First Church of Brethren of 
Lewistown v. Snider, 79 A.2d 422, 
367 Pa. 78. 

S.D.—Presbytery of Huron v. Gor¬ 
don, 300 N.W. 33, 68 S.D. 228. 

33. Cal.—^Rosicrucian Fellowship v. 
Rosicrucian Fellowship Non-Sec¬ 
tarian Church, App., 220 P.2d 66. 

Pa.—^First Church of Brethren of 
Lewistown v. Snider, 79 A.2d 422, 
367 Pa. 78. 

34. U.S.—^First English Lutheran 
Church of Oklahoma City v. Evan¬ 
gelical Lutheran Ssniod of Kansas 
and Adjacent States, C.C.A.Okl., 

135 P.2d 701, certiorari denied 64 
S.Ct 65, 320 U.S. 757, 88 L.Bd. 451. 

Tenn.—^Ward v. Crisp, 226 S.W.2d 
273, 189 Tenn. 513, rehearing de¬ 
nied 234 S.W.2d 828, 191 Tenn. 406. 

35. Okl.—^First English Lutheran 
Church of Oklahoma City v. Bloch, 
159 P.2d 1006, 195 Okl. 579. 

Tex.—Davis v. Turner, Civ.App., 148 
S.W.2d 266. 

Courts fOLould not do more than 
the law requires in church oontro- 
versies, if action by the courts will 
widen existing breaches.—Jenkins v. 
New Shiloh Baptist Church of Bal¬ 
timore, Md., 56 A.2d 788, 189 Md. 
512—Jackson v. Hopkins, 78 A. 4, 
113 Md. 557. 

38. Pa.—Canovaro v. Brothers of 
Order of Hermits of St Augustine, 
191 A. 140, 326 Pa. 76. 

Tex.—Davis v. Turner, Civ.App., 148 
S.W.2d 256. 

54 C.J. p 79 note 4 . 

37. U.S.—Sims v. Green, D.C.Pa., 
76 F.Supp. 669—Smith v. Board of 
Pensions of the Methodist Church, 
Inc., in Missouri, D.C.Mo., 54 F. 
Supp. 224—^Evangelical Lutheran 
Simod of Kansas and Adjacent 
States V. First English Lutheran 
Church of Oklahoma City, D.O. 
Okl., 47 F.Supp. 954, reversed on 
other grounds, C.C.A., 136 P.2d 701, 
certiorari denied 64 S.Ct 65, 320 
U.S. 767, 88 L.Ed. 45L 
Cal.—Maxwell v. Brougher, 222 P.2d 
910, 99 Cal.App.2d 824. 

Del.—^Trustees of Pencader Presby- 
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terian Church in Pencador Hun¬ 
dred V. Gibson, 22 A.2d 782, 26 
DeLCh. 375—^Bouchelle v. Trustees 
of Presbyterian Congregation at 
Head of Christiana in New Castle 
County, 194 A. 100, 22 DekCh. 68. 
N.Y.—Cadman Memorial Congrega^ 
tional Soc. of Brooklyn v. Kenyon, 
95 N.Y.S.2d 183, 197 Misc. 124— 
St. Nicholas Cathedral of Russian 
Orthodox Church in North America 
V. Fedchenkoff, 77 N.Y.S.2d 333, 
192 Misc. 327, affirmed 94 N.Y.S.2d 
453, 276 App.Div. 309, reversed on 
other grounds 96 N.E.2d 56, 302 N. 
Y. 1, motion granted 98 N.E.2d 
486, 302 N.Y. 689—S. S. & B. Live 
Poultry Corporation v. Kashruth 
Ass’n of Greater New York, 285 
N.Y.S. 879, 168 Misc. 358. 

N.D.—Presbytery of Bismarck v. Al¬ 
len, 22 N.W.2d 626, 74 N.D. 400. 
Okl.—^First English Lutheran Church 
of Oklahoma City v. Bloch, 169 P. 
2d 1006, 195 Okl. 579. 

Pa.—Canovaro v. Brothers of Order 
of Hermits of St Augustine, 191 A 
140, 326 Pa. 76—Commonwealth v. 
Beiler, 79 A.2d 184, 168 Pa-Super. 
463. 

S.C.—^Turbevllle v. Morris, 26 S.E.2d 
821, 203 S.C. 287. 

S.D.—^Reformed Bethanlen Church v. 
Ochsner, 81 N.W.2d 249, 72 S.D. 
150. 

Wash.—Hoffman v. Tleton View 
Community M. E. Church, 207 P.2d 
699, 33 Wash.2d 716. 

54 C.J. p 79 note 4, p 90 note 13. 

Although property rights are IncL- 
dentally Involved, the civil courts 
will not Interfere with the judg¬ 
ment and decree of the highest ju¬ 
dicatories of the church with respect 
to church government or dogma. 
U.S.—Le Due V. Normal Park Pres¬ 
byterian Church, C.CJLI11., 142 P. 
2d 105, certiorari denied 65 S.Ct. 
65, 323 U.S. 729, 89 L.Ed. 585— 
Smith V. Board of Pensions of the 
Methodist Church, Inc., in Mis¬ 
souri, D.C.MO., 54 F.Supp. 224. 
Mo.—Hayes v. Manning, 172 S.W. 
897, 263 Mo. 1. 

N.J.—Kelly v. Meintire, 197 A. 786, 
123 N.J.Eq. 861. 

Pa.—Canovaro v. Brothers of Order 
of Hermits of St. Augustine, 191 
A. 140, 826 Pa. 76. 

Wash.—Wilkeson v. Rector, etc., of 
St. Luke’s Parish of TcLcoma, 29 P. 
2d 748, 176 Wash. 377. 
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late church law^S or arc in conflict with the law 
of the state.3® The courts will inquire only as 
to what are the rules and decisions of the church 
and its tribunals, and what parties or factions ad¬ 
here to them, without questioning their wisdom or 
propriety,^® but may consider whether the action 
is in fact “church” action, that is, whether the 
church body or officer acted within the scope of his 
authority.^! 

It has been held that constitutional questions af¬ 
fecting the organization and authority of the church 
tribunal, ^2 and wrhether its decision violates the 
constitution of the church, may be reviewed by 
the civil courts unless the precise question has it¬ 
self been adjudicated by the supreme tribunal of 


the church having jurisdiction thereof^^ If the 
authority of the church tribunal is doubtful, the 
court will be slow to interfere.^5 it has been held 
that until an ecclesiastical tribunal having final 
jurisdiction to decide an ecclesiastical question has 
determined it, the civil court will not assume to do 
soA^ Where a church has no ecclesiastical or¬ 
ganization or government and has not adopted rules 
and regulations governing the right to disseminate 
the church’s teachings, the courts may not set up 
an organization or determine who may or may not 
disseminate such teachings. 

The decisions of ecclesiastical tribunals as to 
civil or property matters are not binding on the 
courts.^8 Where the church tribunal has only ad- 


Sedslons taken as fouod 
Where a civil right or the right 
of property depends on some eccles¬ 
iastical matter, such as doctrine, 
discipline, or church government, the 
civil court, where the question may 
cu'ise, will take the ecclesiastical 
decisions, out of which the civil right 
has arisen, as it finds them, accept¬ 
ing those decisions as matters adju¬ 
dicated by another jurisdiction. 

Miss.—Cadman Memorial Congrega¬ 
tional Soc. of Brooklyn v. Kenyon, 
95 N,T.S.2d 133, 197 Misc. 124. 
Mo.—Corptui Jnzis dtad ±a Marr v. 
Galbraith. 184 S.W.2d 190. 194. 238 
Mo.App. 497—Corpus Jturls dted is 
Clear v. HaniaJs, 131 S.W.2d 375, 
381, 235 Mo.App. 249. 

Pa.—Canovaro v. Brothers of Order 
of Hermits of St. Augustine, 191 
A. 140, 326 Pa, 76. 

S.C.—Turbeville v. Morris, 26 S.B. 

2d 821, 203 S.C. 287, 

54 C.J. p 90 note 13. 

Good faith 

Decision of church tribunal pro¬ 
ceeding in good faith is binding on 
the civil courts In respect of matters 
■over which it has Jurisdiction.— 
Odoms V. Woodall, 20 So.2d 849. 
246 Ala. 427. 

Goope of Judicial inquiry 

The acceptance by the courts of 
law of a decision of a legally con- I 
stituted ecclesiastical tribimal hav¬ 
ing Jurisdiction is not a perfunctory 
one and, while not inquiring into the 
wisdom of the decision, the court 
will make sure that the civil right is 
in fact founded on the ecclesiastical 
matter, and will determine whether 
the ecclesiastical body has Jurisdic¬ 
tion, and will ascertain that the 
steps required by the society have 
been taken, and will inquire into any 
charges of fraud, collusion or arbi¬ 
trariness, but will go no further.— 
Turbeville v. Morris, 26 S.B.2d 821, 
202 S.C. 287. 

goshar food 

(1) MCember of Jewish, congrega¬ 
tion undertaking to conduct kosher 


meat business impliedly consented to 
be governed by decisions of church 
boards, and, if seeking to continue 
kosher meat business under religious 
sanction, must abide by decisions of 
church tribunals.—Cohen v. Silver, 
178 N.E. 508. 277 Mass. 230. 

(2) Such tribunals and subordi¬ 
nate officials may pursue the course 
marked out by their rules and reg¬ 
ulations to prevent anyone not au¬ 
thorized from entering or continuing 
in such business.—Cohen v. Silver, 
178 N.E. 508, 277 Mass. 230. 

(3) Church board’s decision with 
respect to member’s right to contin¬ 
ue kosher meat business was valid, 
although no hearing was granted to 
member and no direct notice given 
of final determination, provided ec¬ 
clesiastical rules were followed.— 
Cohen v. Silver, supra. 

(4) In action attacking validity of 
religious edict prohibiting orthodox 
Jews from buying, or dealers from 
selling, ritually slaughtered fowl 
without prescribed forms of super¬ 
vision and means of identification, 
supreme court will not go behind 
Jewish law, in absence of flagrant 
and obvious violation thereof; court 
^'ill not examine questions of policy 
of requiring prescribed supervision 
and means of Identification of kosher 
poultry, where edict establishing re¬ 
quirement has been validly adopted 
and promulgrated under Jewish law. 
—S. S. & B. liive Poultry Corpora¬ 
tion V. Kashruth Ass’n of Greater 
New York, 286 N.T.S. 879, 168 Misc. 
358. 

38. XJ.S.—Sims v. Green, D.C.Pa., 76 

F.Supp. 669. 

Pa.—^McDowell v. Wilson, 97 A. 100, 

252 Pa. 91, followed in Scott v. 

Wilson, 97 A. 101, 262 iPa, 95. 

Court not bound by findings 

Where civil rights are involved, 
civil courts are not bound by the 
findings of ecclesiastical bodies but 
will look into all of the facts to de¬ 
termine whether actions of such ec¬ 
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clesiastical bodies were in accord¬ 
ance with church government.—^Murr 
V. Maxwell, MoA.pp., 232 S.W.2d 
219. 

39. U.S.—Sims v. Green, D.C.Pa., 
76 F.Supp. 669. 

54 C.J. P 79 note 6. 

40. U.S.—Watson v. Jones, Ky., 18 
Wall. 679, 20 iUBd. 666. 

54 C.J. p 79 note 6. 

41. Mich.—Van Vliet v. Vander 
Naald, 287 N.W. 664, 290 Mich. 
365. 

42. Miss.—^Mason v. Lee, 50 So. 625, 
96 Miss. 186. 

Where a church Judicatory acts 
without Jurisdlotion, the court is 
not bound by such action.—^Presby¬ 
tery of Bismarck v. Allen, 22 N.W.2d 
625, 74 N.D. 400. 

43. U.S.—^Brundage v. I>eardorf, C. 
C.Ohio, 55 F. 839. 

54 C.J. p 90 note 16. 

44. Okl.—^Pirst English Lutheran 
Church of Oklahoma C3Ity v. Bloch, 
169 P.2d 1006, 195 Okl. 679. 

54 aj. p 90 note 17. 

45. Ky.—Gibson v. Armstrong, 7 B. 

I Mon. 481. 

! Decisions of ohnreih Judloatories 
as to their own Jurisdiction in ec¬ 
clesiastical matters should receive 
great weight in cases of doubt, where 
there is not clearly absence of juris¬ 
diction.—S. S. & B. Live Poultry 
Corporation v. Kashruth Ass’n of 
Greater New York, 285 N.Y.S. 879, 
158 Misc. 358. 

46. Mo.—Cknrpus Juris cited la 
Marr v. Galbraith, 184 S,W.2d 190, 
194, 238 Mo.App. 497—Corpus Jn* 
rls cited In Olear v. Haniak, 131 
S.W.2d 375, 381, 235 Mo.App. 249. 

Pa.—^In re Dissolution of Susquehan¬ 
na Ave. Presbyterian Church of 
Philadelphia, 31 Pa.Dist. & Co. 597. 
54 aJ. p 90 note 14. 

47. Cal.—^Rosicruclan Fellowship v. 
Rosicrucian Fellowship Non-Sec¬ 
tarian Church, App., 220 P.2d 66. 

48a U.S.—Smith V. Board of Pen- 
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visory powers, its decisions on matters referred 
to it, wdiile not conclusive on the courts/^ are en¬ 
titled to great weight.®® 

Exhaustion of remedies within church. It is gen- 
eralb’' held that a member, minister, or officer of 
a church aggrieved by a church decision or action 
must exhaust his remedies within the church before 
he may resort to the courts for relief,but this 
rule is inapplicable where there is no higher church 
body from whom redress may be obtained.®^ 

§ 87. Legislative Supervision in General 

Subject to constitutional guaranties as to religious 
liberty, regulatory legislation affecting the temporalities 
of a church may be sustained. 


Subject to constitutional guaranties as to reli¬ 
gious liberty, regulatory legislation affecting the 
temporalities of a church may be sustained.®® A 
domestic corporation engaged in religious pursuits 
is subject to control by the laws of the state.®^ 

§ 88. Admission, Expulsion, and Rights of 
Member 

Membership in a religious society Is an ecclesiastical 
matter outside the jurisdiction of the civil courts unless 
civil or property rights are involved. 

Membership in a religious society is an ecclesias¬ 
tical matter®® to be determined by the church and 
its tribunals®® and, since church membership is 


sions of the Methodist Church, 
Inc., in Missouri, D.C.Mo., 54 F. 
Supp. 224. 

Mo.—^Marr v. Galbraith, 184 S.W.2d 
190, 238 Mo.App. 497. 

N.T.—Cadman Memorial Congnrega- 
tional SoG. of Brooklsm v. Kenyon, 
95 lSr.Y.S.2d 133, 197 Misc. 124. 

34 C.J. p 880 note 23 [b]. 

49. Wis.—^Evangelical Lutheran St. 
Paul’s Cong. v. Hass, 187 N.W. 677, 
177 Wis. 23. 

54 C.J. p 91 note 19. 

50. Ind.—Smith v. Pedigo, 33 N.B. 
777, 44 X.E. 363. 145 Ind. 361, 19 
L..R.A, 483, 32 L.n.A. S88. 

61. Conn.—Whitney v. Brooklyn 
First Ecclesiastical Soc., 5 Conn. 
405. 

Del.—St, Nicholas Ruthenlan Greek 
Catholic Church v. Bilanski, 162 A. 
60. 19 Del.Ch. 49. 

Fla.—^First Free Will Baptist Church 
of Blountstown v. Franklin, 4 So. 
2d 390, 148 Fla. 277. 

Mich.—^Buettner v. Frazer, 58 N.W. 
S34, 100 Mich. 179. 

Mo.—^Briscoe v. Williams, App., 192 
S.W.2d 643— CozptLS Juris dtod in 
Olear v. Hamak, 131 S.W.2d 375, 
381, 235 Mo.App. 249. 

N.Y.—^Harosym v. St. John’s Greek 
Catholic Church of Syracuse, 267 
N.Y.S. 906. 239 App.Div. 663—Sims 
V. Ransom, 67 N.Y.S.2d 416, 188 
Misc. 1059. 

iPa.—^Takach v. Molchany, 177 A. 697, 
318 Pa. 65—Takach v. Kossey, 
Com.Pl., 55 Montg.Co. 168. 

Searing without attorney 
Where plaintiffs, after church 
meeting disfellowshiping them, by 
way of appeal, sought hearing before 
incorporated society of which unin¬ 
corporated local church organization 
was a constituent member, and hear¬ 
ing was granted on condition that 
attorney for plaintiffs should not be 
present aA, hearing in compliance 
with a church rule, plainUffs’ attor¬ 
ney could properly be excluded from 
the hearing, regardless of fact that 
he was a member of church, and. 


hence, plaintiffs* refusal to attend 
hearing without presence of their at¬ 
torney precluded them from taking 
court action on ground that they had 
failed to first exhaust all of their 
ecclesiastical remedies.—^Elnauss v. 
Seventh-Day Adventist Ass’n of 
Colo., 190 P.2d 590, 117 Colo. 640. 
Sffeotive remedy within organization 
Members of nonprofit corporation, 
holding lots within premises acquir¬ 
ed by corporation for religious camp 
meeting purposes under deeds from 
corporation containing stipulations 
that grantees would hold property 
subject to regulations of trustees 
elected by members of corporation, 
had an effective remedy within the 
corporation against regulations 
adopted by trustees restricting use 
of premises to summer months.—Cin¬ 
cinnati Camp Meeting Ass’n of Meth¬ 
odist EpiscopeJ Church v. Danby, 
56 N.E.2d 694, 74 Ohio Apt,. 116. 

52. Mass.—Kubilius v, Hawes Uni¬ 
tarian Congregational Church, 79 
N.E.2d 5, 322 Mass. 638. 

Mo.—^Murr v. Maxwell, App., 232 S. 
W.2d 219. 

Ohio.—True Vine Missionary Baptist 
Church V. Gilbert, 17 Ohio Supp. 
81. 

Tex.—David v. Carter, Civ.App., 222 
S.W.2d 900, refused no reversible 
error, 

53. N.J.—Grupe v. Rudisill, 136 A. 
911, 101 N.JJBq. 145. 

54 C.J. p 91 note 22. 

Police power 

Religious corporation under its 
charter was held entitled to be pro¬ 
tected against impairment of con¬ 
tract. but was subject to police pow¬ 
er of state, regardless of provisions 
of charter.-Moritz v. United Breth- 
rens Church on Staten Island, 199 N. 
B. 29. 269 N.Y. 126. 

Statute as to trust for chnxoh held 
valid.—Canovaro v. Brothers of Or¬ 
der of Hermits of St. Augustine, 1^1 
A. 140, 326 Fa. 76. 

54. N.Y.—Congregation Emanu-el of 
City of New York v. City of New 

878 


York, 270 N.Y.S. 6, 150 Misc. 667, 
affirmed 277 N.Y.S. 965, 243 App. 
Div, 692. 

Corporate activities 
The sphere of legal activity of a 
religious corporation in so far as 
its corporate activities can be sepa¬ 
rated from its ecclesiastical activi¬ 
ties is governed and limited by the 
Religious Corporations Law.—Walk¬ 
er Memorial Baptist Church v. Saun¬ 
ders, 35 N.E2d 42, 286 N.Y. 462, re- 
argument denied 35 N.E.2d 944, 286 
N.Y. 607, motion denied 37 N.B.2d 
147, 286 N.Y. 707, motion denied 39 
N.R2d 294, 287 N.Y. 679—Beulah 
Wesleyan Methodist Church v. Hen¬ 
ry, 62 N.Y.S.2d 297, 187 Misc. 602. 

Churches having a congregational 
form of government held not subject 
to the general provisions of Reli¬ 
gious Corporations Law that meet¬ 
ings for removal of a minister and 
matters with respect to worship are 
to be governed by practice, disci¬ 
pline, rules and usages of particular 
denomination.—Walker Memorial 
Baptist Church v. Saunders, 35 N. 
E.2d 42, 285 N.Y. 462, reargument 
denied 36 N.B.2d 944, 286 N.Y. 607, 
motion denied 37 N.R2d 147, 286 N.Y. 
707, motion denied 39 N.E.2d 294, 
287 N.Y. 679. 

65. Ind.—^Kompier v. Thegza, IS N. 

R2d 229, 218 Ind. 642. 

Md.—^Evans v. Shiloh Baptist Church, 
77 A.2d 160. 

Mo.—Murr v. Maxwell, App., 232 S. 
W.2d 219. 

N.Y.—Application of Kaminsky, 295 
N.Y.S. 989, 261 App.Div. 132, af¬ 
firmed IS N.E.2d 466, 277 N.Y. 524. 
Membership in religious society gen¬ 
erally see supra § 11 et seq. 

What are eccle8iasti<^ matters gen¬ 
erally see supra § 85. 

56. Fla.—First Free Will Baptist 
Church of Bloimtstown v. Frank¬ 
lin, 4 So.2d 890, 148 Fla.,277. 

Ind.—Kompier v. Thegza, 18 N.R2d 
229, 213 Ind. 542. 

Mo.—Murr v. Maxwell, App., 232 S. 
W.2d 219. 
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not normally a contractual relationship, and does 
not involve civil or property rights,^7 it is outside 
the jurisdiction of the civil courts.^^ It is not the 
province of a court to decide who is a member of 
a church,59 and the decision of a church and its 
tribunals on such question is binding on the courts.^® 

Church discipline is an ecclesiastical matter with 
which the courts are not concerned,®! since no 


I property interest ordinarily is involved in an ex¬ 
pulsion from membership®^ or other similar disci¬ 
pline short of expulsion.®® Gvil courts have no 
jurisdiction to review the action of competent 
I church authority in expelling or excommunicating 
' a member,®^ and will not determine whether mem¬ 
bership has been denied justly or unjustly,®® or 
regularly or irregularly;®® but it has been held 
that the court will grant members relief from dis- 


N.T.—Application of Kaminsky, 295 
N.Y.S. 989, 251 App.Div. 132, af¬ 
firmed 13 N.E.2d 456, 277 X.T. 524. 
Appeal to nisrhez ckurob tri’bnnal 
may lie.—^Merman v. St. Mary's 
Greek Catholic Church of Nesque- 
honlng, 176 A. 450. 317 iPa. 33—^64 
C.J. p 91 note 25. 

57. La.—State ex rel. Johnson v. 
Tulane Ave. Baptist Church, App., 
144 So. 639. 

Tenn.—Xance v. Busby, 18 S.W. 874, 
91 Tenn. 308, 15 L.R.A. 801. 

Rights and duties of member gen¬ 
erally see supra f 12. 

58. Ala.—Caples v. Xazareth Church 
of Hopewell Ass'n, 18 So.2d 383. 
245 Ala. 656—Guln v. Johnson. 161 
So. 810, 230 Ala. 427. 

Ind.—Kompler v. Thegza, 13 N.E.2d 
229. 213 Ind. 542. 

La.—State ex rel. Johnson v. Tulane 
Ave. Baptist Church, App.. 144 So. 
639. 

Md.—^Evans v. Shiloh Baptist Church, 
77 A.2d 160. 

Mo.—^Murr v. Maxwell, App.. 232 S. 
W.2d 219. 

N.H.—^Richardson v. Francestown 
Union Cong. Soc., 58 X.H. 187. 
Jurisdiction of civil courts as to 
ecclesiastical matters generally see 
supra § 86. { 

Use of ohtirch I 

Equity has no jurisdiction to com-1 
pel a faction of a religious body to 
cease worshiping in its church be¬ 
cause of 8kn abandonment of the 
faith, laws, usages, and customs of 
the church.—Smith v. Charles, Miss.. 
24 So. 968. 

Payment of one dollar into dhnrch 
treasury before voting 
To equitable petition against pas¬ 
tor of incorporated church to enjoin 
him from holding election for trus¬ 
tees thereof and from prescribing 
as a condition precedent that each 
member before casting his vote pay 
into church treasury one dollar, a 
demurrer was properly sustained not¬ 
withstanding disciplinary provision 
that every adult member in full com¬ 
munion might vote for three nom¬ 
inees. if present, and allegation that 
enforcement of requirement would 
disqualify many members from vot¬ 
ing. and would result in an illegal 
and fraudulent election, and be vio¬ 
lative of rules of church, and permit 
pastor to enforce his arbitrary will 


on members for his own private and 
personal purposes.—Gibson v. Smgle- 
ton, 101 S.K 178, 149 Ga. 502. 

59- Ala.—Caples v. Xazareth Church 
of Hopewell Ass'n, 18 So. 2d 383, 
245 Ala. 656—Gewin v. Mt. Pilgrim 
Baptist Church, 51 So. 947, 166 Ala. 
345. 139 Am.S.R. 41. 

Ind.—^Kompier v. Thegza, 13 N.B.2d 
229, 213 Ind. 542. 

Ky.—^Jones v. Johnson. 175 S.W.2d 
370. 295 Ky. 707. 

Mich.—^WTiite v. Mount Beulah Bap¬ 
tist Church, 29 X.W.2d 774, 319 
Mich. 392. 

Membership qualilLcations 

A court of equity has no power to 
disfranchise a member of a religious 
society by declaring that he does not 
possess the necessary qualifications. 
—^Robertson v. Bullions, 9 Barb. 64, 
aflirmed 11 N.Y. 243. 

60. N.Y.—Application of Kaminsky. 
295 N.Y.S. 989, 261 App.Div. 132, 
reargument denied In re Kaminsky, 
298 N,Y.S. 171, 251 App.Div. 795, 
affirmed 13 X.E.2d 456, 277 N.Y. 
524. 

61. Ala.—Caples v. Kazareth Church 
of Hopewell Ass'n. 18 So. 2d 383, 
245 Ala. 656. 

Ky.—^Parker v. BEarper, 176 S.W.2d 
361, 295 Ky. 686. 

Md.—Guthrie v. Central Baptist 
Church of Baltimore City, 57 A.2d 
310, 189 Md. 692. 

Mo.—^Briscoe v. Williams, App., 192 
S.W.2d 643. 

Tex.—^Hughes v. Keeling. Civ-App., 
198 S.W.2d 779. 

62. Md.-^enkins v. New Shiloh 
Baptist Church, 56 A.2d 791, 189 
Md. 518. 

Civil rights are xiot impaired or af. 
fected by a sentence of excommuni¬ 
cation.—^Fitzgerald v. Robinson, 112 
Mass. 871. 

63. Md.—Evans v. Shiloh Baptist 
Church. 77 A.2d 160. 

64. Fla.—Partin v. Tucker, 172 So. 
89, 126 Fla. 817. 

Ga.—Stewart v. Jarriel, 59 S.E.2d 
368. 206 Ga. 855. 

Ind.—Kompler' v. Thegza, 18 N.E.2d 
229, 213 Ind. 542. 

Md.—^Evans v. Shiloh Baptist Church. 
77 A-2d 160. 

Mo.—Murr v. Maxwell, App.. 232 S. 
W.2d 219—^Briscoe v. Williams, 
App., 192 S.W.2d 643. 
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Pa.—^Merman v. St. Mary's Greek 
Catholic Church of Xesquehoning, 
176 A. 450. 317 Pa. 33. 

54 C.J. p 91 note 24. p 19 note 15. 
Church dedsion. conclusive on courts 
Ga.—Stewart v. Jarriel. 59 S.E.2d 868, 
206 Ga, 855. 

Bestitution of membership 
The courts have no Jurisdiction 
over ecclesiastical processes to com¬ 
pel a restitution of membership priv¬ 
ileges to an expelled member inde¬ 
pendently of violation of his constitu¬ 
tional rights of property and con¬ 
tract.—(People V. Grerman United 
Evangelical St. Stephen's Church, 53 
N.Y. 103. 

^Excommunication’’ defined 

(1) A sentence of censure pro¬ 
nounced by one of the spiritual 
courts for offenses falling under ec¬ 
clesiastical cognizance.—^Black Li.D. 

(2) The term necessarily involves 
an involuntary and compulsory sep¬ 
aration of church members, as dis¬ 
tinguished from a voluntary seces¬ 
sion or from separation by reason of 
a schism.—^Lindstrom v. Tell, 154 
N.W. 969, 971, 131 Minn. 203. 

(3) “Schism” distinguished.—Lind- 
strom V. Tell, supra—23 C.J. p 276 
note 25. 

(4) “Anathema” distinguished see 
3 C.J.S. p 1063 note 50. 

65. Ind.—Kompler v. Thegza, 13 N. 

I E.2d 229. 218 Ind. 542. 

66. Ind.—Kompler v. Thegza, supra. 
La,—State ex rel. Johnson v. Tu¬ 
lane Ave. Baptist Church, App., 
144 So. 639. 

Md.—^Evans v. Shiloh Baptist 
Church, 77 AL.2d 160—Jenkins v. 
New Shiloh Baptist Church, 56 A. 
2d 791, 189 Md. 518. 

Mich.—Van Vliet v. Vander Naald, 
287 N.W. 664. 290 Mich. 865. 

Tenn.—Nance v. Busby. 18 S.W. 874, 
91 Tenn. 308. 16 L.RJL 801. 

54 C.J. p 91 note SO [bL 
Regularity of church proceedings see 
infra'! 92. 

Arbitraary expulsion is not subject 
to Judicial review.—State ex rel, 
Johnson v. Tulane Ave. Baptist 
Church, La.ALpp., 144 So. 639. 

Expulsion wiibout notice is not 
subject to Judicial review.—Mount 
Olive Primitive Baptist Church v. 
Patrick, 42 So.2d 617, 252 Ala. 672. 
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ciplinary action when the facts show a radical de¬ 
parture from the accepted customs and rules of 
the organization,®^ and the ecclesiastical tribunal 
of a denomination has been enjoined from ex¬ 
pelling a member of a local congregation for alleged 
spiritual offenses, when it appears that such trib¬ 
unal was not organized in conformity with the or¬ 
ganic law” of the church.®^ The civil courts will 
not review*- the judgments of the general assembly 
of a church, cutting off synods of the church,®® 
or the action of a synod rejecting a minister’s ap¬ 
plication for membership.^® 

The civil courts have jurisdiction of a member¬ 
ship question where property or civil rights are in¬ 
volved, as w’here the expulsion of some mem¬ 
bers is part of a fraudulent scheme by others to 
misappropriate or divert the church property 
and it has been held that civil rights, warranting 
judicial action, are involved where a member seeks 
to enjoin the application against him of a church 
rule providing for automatic cessation of member¬ 
ship on nonpayment of dues.73 Where an issue 


is presented as to the control or diversion of church 
property, the courts may inquire and determine who 
constitutes the church body entitled to hold the 
church property,74 and whether the proceedings 
as to membership were regular.^® Thus, it has 
been held that civil courts may inquire whether an 
expulsion was the act of the church or of persons 
who were not the church, and who consequently 
had no right to excommunicate anyone.7® 

§ 89. Deposition, Discharge, or Removal of 
Minister 

According to some authorities, the deposition or re¬ 
moval of a minister and the grounds therefor are ecclesi¬ 
astical matters, and the courts will not review the deci¬ 
sions of competent ecclesiastical tribunals with respect 
thereto. 

According to some authorities, the relationship 
of a minister to his congregation and the manner 
in which he discharges his duties are subjects of 
ecclesiastical jurisdiction,77 and it has been held 
that the deposition or removal of a minister,78 and 


67- D.O.—Taj’lor v. Jackson, 273 F. 

345. 60 AppJD.C. 881. 

Tex.—David v. Carter, Civ.App., 222 
S.W.2d 900, refused no reversible 
error. 

68. Ind.—^Hatfield v. De Long, 59 N. 

E. 488, 15$ Ind. 207. 

68. Pa.—Commonwealth v. Green, 4 
Whart 531. 

7a Iowa.—Helbig v. Hosenberg, 53 
N.W. Ill, 86 Iowa 159. 

7L Ky.—Clapp v. Krug, 22 S.'W',2d 
1025, 232 Ky. 303, 

Mo.—^Murr v. Maxwell, App., 232 S. 
'SV.2d 219. 

Exhaustion of remedies within 
church see supra 5 86. 

Bight of sepulture 

(1) An expelled member may not 
maintain a suit to compel restoration 
to church membership on the ground 
that such restoration is necessary to 
enable him to enjoy the right of 
sepulture, acquired by him as a 
member, such action being held by 
the court to be premature.—State v. 
Hebrew Cong., etc., 31 LaAnn. 205, 
33 Am.R. 217—54 C.J. p 19 note 32. 

(2) Court will not review the ac¬ 
tion of the ecclesiastical authorities 
determining whether a person died 
in the faith of the Roman Catholic 
Church entitling him to interment in 
the cemetezT of the church.—Mc¬ 
Guire V. St. Patrick’s Cathedral, 3 
H.T.S. 781, affirmed 7 N.T.S. 846, 54 
Hun 207. 

Bspulsion Tesnlting i& hreaoh of ooa- 
traot 

In trespass against bishops of a 
church for expelling plaintiff from 
membership, where damages were 


sought because such expulsion caus¬ 
ed plaintiff’s father-in-law to break 
a contract he had with plaintiff, the 
injury was not one for which redress 
could be had in a civil court.—^Elauff- 
man v. Plank, 214 Ill.App. 290. 

72. Mo —^Murr v. Maxwell, App., 282 
S.W.2d 219. 

Wash.—^Hendryx v. People’s United 
Church, 84 P. 1123, 42 Wash. 336, 
4 L.RA.,N,S., 1154. 

73. La—Slaughter v. New St John 
Missionary Baptist Church, 8 La 
App. 430. 

74. Ala—Guln v. Johnson, 161 So. 
810, 230 Ala 427. 

75. Mo.—^Murr v. Maxwell, App., 232 
S.W.2d 219. 

Meeting properly called a wtfl con¬ 
ducted 

Court could inquire into question 
of whether there was a meeting 
properly called and properly con¬ 
ducted at which the purported con¬ 
gregational action was takea—^Murr 
V. Maxwell, supra—^Trett v. Lambeth, 
Mo.App., 196 S.W.2d 524- 
Bue aotf ce and hearing 
Where a member of a religious 
society is expelled, and he deems 
himself aggrieved in his rights of 
property thereby, the courts will 
examine the judgment of expulsion 
to see If it has been regularly made 
on due notice and a hearing, and if 
not will disregard it and give proper 
relief.—Watson v. Garvin, 54 Mo. 
353—54 C.J. p 91 note 34. 

76. Ky.—^Trustees of Oak Grove 
Missionary Baptist Church v. 
Ward, 86 S.W.2d 1051, 261 Ky. 42. 

54 C.J. p 91 note 82. 
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77. N.Y.—Connitt v. Reformed Prot¬ 
estant Dutch Church of New Pros¬ 
pect, 54 N.Y. 651—^Rector, Church 
Wardens and Vestrymen of Church 
of Holy Trinity in City of Brook¬ 
lyn V. Melish, 88 N.Y.S.2d 764, 194 
Misc. 1006. 

Jurisdiction of church tribunals in 
general see supra $ 85. 

Ministers generally see supra i 89 
et seq. 

78. Mo.—Longmeyer v. Payne, App., 
206 S.W2d 263—Briscoe v. Wil¬ 
liams, App., 192 S.W.2d 643—Cor¬ 
pus goris oited in Clear v. Haniak, 
131 S.W.2d 375, 381, 236 Mo.App. 
249. 

64 C.J. p 92 note 36. 

What are ecclesiastical matters gen¬ 
erally see supra § 86. 

Removal of mimster generally see 
supra S 47. 

Bocal congregation hound hy suspen- 
Blon 

Where minister of local congrega¬ 
tion had been suspended by supreme 
judicatory of denomination for vio¬ 
lation of his ordination vows, such 
suspension was conclusive on local 
congregation.—Kelly v. Mclntlre, 197 
A. 736, 123 N.J.Eq. 351. 

Forfeiture of office 
Where there is an ecclesiastical 
judiciary vested with power to con¬ 
sider alleged grounds of forfeiture 
of the pastoral office, it is the proper 
forum for hearing and determining 
the matter, but if there is no judi¬ 
ciary of this nature, or if it should 
refuse to act, an inquiry might be 
made in a court of law.—Whitney v. 
Brooklyn First Ecclesiastical Soc., 
5 Conn. 405. 
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the gprounds therefor,are purely ecclesiastical 
matters, and that the civil courts will not review the 
decisions of competent ecclesiastical tribunals with 
respect thereto,so even where the powers of the 
tribtmal are merely advisory where it appears that 
its advice was followed by the ecclesiastical body 
competent to act;Si it has also been held that 
the court may determine whether a pastor was re¬ 
moved by the church at a meeting properly called 
and conducted.®2 It has been held that the courts 
may adjudicate questions relating to the effect of 
a deposition or removal on civil rights,s® except 
where the existence of the alleged civil rights is 
conditioned on the continued existence of the pas¬ 
toral relationship and it appears that such relation¬ 
ship has been terminated by the decision of a com¬ 
petent ecclesiastical tribunals^ 

Where property or civil rights are involved in 
the removal or <hsdharge of a minister, the courts 
have jurisdiction.^^ Thus, with respect to a min¬ 
ister serving under a contract providing for a stip¬ 
ulated salary, it has been held that the courts will 
review an order to determine if the course of pro¬ 
cedure prescribed by the canons of the church 
for dissolving a pastoral relationship was fol¬ 
lowed.® s Moreover, it has been held that the em¬ 
ployment of a minister rests in contract and is a 
temporal matter so that the courts have jurisdiction 
where a controversy arises as to his removal or 
discharge,®^ and that a priest has such property 
rights in the practice of his profession, even though 
its income consists of voluntary offerings, as to 


authorize a court to inquire into his removal.*® 

As discussed supra § 86, it is generally held 
that a minister aggrieved by a church action or 
decision must exhaust his remedies within the 
church before he may resort to the courts for re¬ 
lief, and it has been held that the civil courts will 
not take original jurisdiction of such matters where 
there are ecclesiastical tribunals competent to deal 
with them,®^ and that irregularities in the proceed¬ 
ings before the church tribunals, not objected to 
there, will not be considered by the courts.®* 

§ 90. Amendment of Church Constitution 

The decision of the general conference of a religious 
society on a proposed change of constitution or faith has 
been held to be binding on the civil courts. 

The decision of the general conference of a re¬ 
ligious society on a proposed revision, amendment, 
or change of constitution or faith has been held to 
be binding on the civil courts,®^ unless its decision 
is attacked on grounds of jurisdiction®^ or viola¬ 
tion of a trust;®® but the action of the general con¬ 
ference of the church in adopting the report of 
the committee that the amended constitution as 
submitted to vote had become the organic law of 
the church has been held to be merely legislative, 
and not an adjudication binding on civil courts.®^ 
On appeal from a decree of a court having juris¬ 
diction amending the charter of a church, where 
no breach of trust is involved, the only question 
reviewable is the regularity of the proceedings as 
shown by the record brought up by certiorari.®^ 


79. Mo.—^Liongmeyer v. Payne, App., 
206 S.W.2d 263—Briscoe v. Wil¬ 
liams. App., 192 S.W.2d 643—Cox- 
pris Juris cited In Clear v. Haniak, 
131 S.W.2d 375, 881, 235 Mo.App. 
249. 

64 C.J. p 92 note 87. 

80. Mo.—^Briscoe v. Williams, App., 
192 S.W.2d 643—>CorpTi8 Juris cited 
in Olear v. Haniak. 131 B.W.2d 375. 
381, 235 Mo.App. 249. 

64 O.J. p 92 notes 36, 37. 

Tribunal controlled by foreign gov¬ 
ernment 

In suit for injunction to prevent 
priest, who had been removed by 
church authorities in Bulgaria, from 
using church property or conducting 
services in church, defendant could 
not complain that Bulgarian gov¬ 
ernment had secular grasp on every 
minister of Bulgarian Orthodox 
Church in the United States, as de¬ 
fense to the suit, since the matter 
was entirely ecclesiastical.—^Tsenoff 
V. Nakoft, 192 A. 873, 326 Pa. 549. 

81. Conn.—Arthur v. Norfield Parish 
Cong. Church Soc., 49 A. 241, 73 
Conn. 718. 
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82. Mo.—^Longmeyer v. Payne, App., 
206 S.W.2d 263. 

83. N.Y.—^Robertson v. Bullions, 9 
Barb. 64, affirmed 11 N.Y. 243. 

84- N.Y,—Connitt v. Xew Prospect 
Reformed Protestant Dutch 
Church, 54 N.Y. 651. 

85. N.J.—Jennings v. Scarborough, 
28 A. 559, 56 N.J.Law 401. 

Regularity of church proceedings see 
Infra § 92. 

Bight to retain part of money raised 
Where bishops were permitted to 
retain percentage of all monies 
“raised by them*' In their respective 
dioceses, no property rights of de¬ 
posed bishop were involved because 
successor bishop retained percentage 
of the monies raised by him, and de¬ 
posed bishop was not entitled to in¬ 
voke Jurisdiction of civil court, on 
ground that property rights were 
involved,—Conic v. Cobbins, 44 So.2d 
52, 208 Miss. 203. 

86. N.J.—Jennings v. Scarborough, 
28 A. 559, 56 N.J.Law 401. 

87. Wis.—^Evangelical Lutheran St. 
Paul's Cong. v. Hass, 187 N.W. 
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677, 177 Wis. 23, fcHowed In Eran- 
gelical Lutheran St. Paul's Cong. 
V. Jaeger, 187 N.W. 581. 177 Wis. 
34. 

88. Pa.—O'Hara v. Stack, 90 Pa. 477. 

89. Mo.—Ckirpus JtLXis cited in Olear 
V. Haniak, 131 S.W.2d 375, 881, 
235 Mo.App. 249. 

54 C.J. p 92 note 41. 

90. Ohio.—Sampsell v. Escher, 11 
Ohio Dec., Reprint, 351, 26 Cinc.L. 
Bui. 156. 

91. Ind.—Lamb v. Cain, 29 N.E. 18, 
129 Ind. 486, 14 L.RJL 518. 

Mo.—Russle V. Brazzell, 30 S.W. 626, 
128 Mo. 93, 49 Am.S.R. 542. 

92- Mich.—Bear v. Heasley, 57 N.W. 

270, 98 Mich. 279, 24 L.R.A. 615. 

54 C.J. p 92 note 50. 

93. Minn.—^Mattson v. Saastamoinen, 
209 N.W. 648, 168 Minn. 178. 

94. Or.—^Philomath College v. Wy¬ 
att, 81 P. 206, 37 P. 1022, 27 Or. 
390, 26 L.R.A. 68. 

Iss. Pa.—In re African M. R Union 
‘ Church, 28 Pa.Super. 193. 



§1 91-92 

§ 91. Election and Removal of Officers 

Where no civil or property rights are Involved, the 
courts are without Jurisdiction of a controversy with 
respect to the election or removal of officers of a reli¬ 
gious society. 

Where no civil or property rights are involved, 
the courts are without jurisdiction of a controversy 
with respect to the election or removal of officers 
of a religious society,and civil courts will not 
review the decision of a competent ecclesiastical 
body on a question involving the election of offi¬ 
cers.®^ A statute to prevent fraudulent elections 
by incorporated companies does not confer on 
the civil courts power to determine the validity of 
an election of the trustees of an incorporated re¬ 
ligious society,®® or, if it does, it does not warrant 
action by the court in advance of an election be¬ 
ing held solely on an assumption, unsupported by 
evidence, that it will be conducted illegally or im¬ 
properly.®® 

Where civil or property rights are involved, the 
court maj' determine whether election or removal 
proceedings were regular and in accordance "^vith 
church lawi and not in violation of state laws,® 
but will not pass on questions of moral character or 
fitness for office.® Where an office carries with 
it a salary or other compensation, one claiming the 
office may resort to the courts to establish his 
right thereto.^ The fact that the officers of a 
religious society have the control and manage¬ 
ment of church property has been held to involve 
property rights so as to authorize the court to 
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take jurisdiction of a controversy between two op¬ 
posing sets of alleged officers.® 

The question who are the officers of a religious 
society is to be determined according to the disci¬ 
pline of that society,® and the decision of a higher 
church body to which a controversy with respect to 
the election of the officers of a local church has 
been submitted will not be disturbed by the courts 
wffiere the proceedings were pursuant to the laws, 
customs, and usages of the church.^ A court may 
not assume powers of removal delegated to an 
ecclesiastical board by a deed of trust,® but it has 
jurisdiction to review removal proceedings of the 
board to determine whether they conform to the 
trust requirements.® 

§ 92. Procedure 

Civil courts will inquire as to the regularity of church 
proceedings only where civil or property rights are in¬ 
volved. 

Civil courts will inquire as to the regularity of 
church proceedings only where civil or property 
rights are involved.^® The conduct of a trial before 
an ecclesiastical tribunal depends on the articles 
and by-laws of the society or congregation,H as 
does also the question whether one on trial is en¬ 
titled to counsel,^® although, in the absence of any 
provision in the by-laws on the matter, one is not 
entitled to counsel as a matter of law where no 
charges are made and no issue is to be tried.!® In 
the absence of provisions in articles or by-laws, one 
may not be deprived of his rights and privileges 
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96. Ala-—^Mount Olive Primitive 
Baptist Church v. Patrick, 42 So. 
2d 617, 252 Ala. 672. 

Tenn.—Cannon v. Hickman, 4 Tenn. 
App. 58 S. 

Tex.—^Davis v. Turner, CivA-pp., 148 

S.W.2d 256. 

Bxdndlng pexsoxu from office with, 
out notice held not subject to judi¬ 
cial review.—^Mount Olive Primitive 
Baptist Church v. Patrick, 42 So.2d 
617, 252 Ala. 672. 

97. Mo.—Corpiis Juris cited in Clear 
V. Haaiak. ISl lS.W.2d 876. 881, 
235 Mo.App. 248. 

N.J,—Day v. Bolton, 12 N.J.Law 206. 

98. N.J.—^In re Bethany Baptist 
Church, 36 A. 701, 60 N.J.Ijaw 88. 

99. N.T.—^In re Washlngrton Ave. 
Baptist Church, 214 N.Y.S. 258, 216 
App.Div. 528. 

1. T7.S.—Sims V. Greene, ac.A.Pa., 
166 F.2d 1010—Sims v. Greene, C.C. 
A.Pa., 160 F.2d 612. 

Tenn.—Cannon v. 4 Tenn. 

App. 688. 

Bxhanstion of remedy within church 
see supra S 86. 


8. U.S.—Sims V. Greene, C.CA.Pa., 
166 F.2d 1010. 

3. U.S.—Sims v. Greene, C.ClAPa., 
160 F.2d 512. 

4^ Tenn.—Crenshaw v. Barbour, 86 
S.W.2d 87, 162 Tenn. 235. 

5. Ky.—Pelley v. Hill, 184 S.W.2d 
352, 298 Hy. 184. 

N.Y.—^Rector, Church Wardens & 
Vestrymen of Church of Holy 
Trinity in City of Brooklyn v. 
Melish, 88 N.Y.S.2d 764, 194 Misc. 
1006. 

Temporary lajunotion. 

Where two distinct and opposlns: 
bodies claimed to be the ^overninsr 
body of a church corporation, court 
would grant temporary injunction, 
without antlcipatingr ultimate de¬ 
termination of questions involved, to 
maintain status quo until a de¬ 
termination of the merits could be 
had after a trial.—^Rector, Church 
Wardens and Vestrymen of Church 
of Holy Trinity in City of Brooklyn 
V. Melish, 91 (Nr.YjS.2d 717- 195 Misc. 
377. 


6. Mass.—Earle v. Wood, 8 Cush. 
430. 

Mo.—Corpus Juris dted In Clear v. 
Hanlak:, 131 S.W.2d 376, 381, 236 
Mo.App. 249. 

7. Mass.—Earle v. Wood, 8 Cush. 
430. 

Minn.—^Russlan-Serbian Holy Trinity 
Orthodox Church of St Paul v. 
Eulik, 279 N-W. 364, 202 Minn, 560. 

8. Mass.—Eustace v. Dickey, 182 N. 
E. 852, 240 Mass. 55. 

9. Mass.—^Eustace v. Dickey, supra. 

10. Mich.—Van Vllet v. Vander 
Naald, 287 N.W. 564, 290 Mich. 865. 

Okl.—First Engrllsh Lutheran Church 
of Oklahoma City v. Bloch, 159 P. 
2d 1006, 195 Okl. 579. 

IL Conn.—Gibbs v. Gilead Eccle¬ 
siastical Soc., 38 Conn. 158. 

K.J.—Jennings v. Scarborough, 28 A. 
558, 56 N.J.Law 401. 

18. Conn.—Gibbs v. Gilead Eccle¬ 
siastical Soc., 38 Conn. 153. 

13. Conn.—Gibbs v. Gilead Eccle¬ 
siastical Soc., supra. 


882 



76 C.J.S. 


REUGIOUS SOCIETIES 


§§ 92-94 


without a hearing or trial on adequate notice 
and the courts are unwilling to construe charters, 
by-laws, or rules as depriving persons of rights 
without a hearing, 15 but one may waive his right 
to a hearing or trial by refusing to submit to it^s 
Church tribunals are not required to conform to 
all the rules applicable to courts of public justice 
and are not governed by strict rules of legal evi¬ 
dence,!^ and evidence may be referred to a com¬ 
mittee for its findings, 18 and one hearing is not 
a bar to another hearing on the same charge,i® 
and while the constitution of the church may pro¬ 
vide that no one who participated in the trial shall 
sit in the appellate tribunal,®® and while the fact 
that some of the members of an ex parte council 
were members of a previous council which had de¬ 


cided adversely on the same issues may vitiate 
their findings in the second council,®! the fact that 
the church meeting which voted to accept the deci¬ 
sion of a mutual council as to the disqualifications 
of their minister, and to dismiss him, was com¬ 
posed almost entirely of the aggrieved members of 
the church, at whose request the mutual council 
had been called to investigate his conduct, did not 
disqualify them.®® Where civil or property rights 
are involved, the courts will determine whether 
there was a meeting properly called and conducted 
at which the purported congregational action was 
taken,®® but they will not pass on whether the 
supreme legislative body of a church violated its 
own rules of procedure.®^ 


XI. CONSOLIDATION 


§ 93. In General 

Religious societies have an Inherent right to consoli¬ 
date. 

Religious societies have an inherent right to con¬ 
solidate®® subject to such restrictions as may be 
imposed by their own constitution, charter, rules, 
and discipline, as discussed infra §§ 94, 9S, and by 
the trusts under which they may hold their prop¬ 
erty, as discussed infra § 96. 

Consolidation may be valid even though it in¬ 
volves the surrender of the name and organiza¬ 
tion of one of the merged churches®® and a transfer 
of trust’ property, if there is nothing in the terms 


of the trust to prohibit such a union.®*^ It is not 
essential to a valid union of two churches that ex¬ 
press provision be made for the transfer of their 
property to the united organization.®® 

§ 94. As Affected by Church Constitution, 
Rules, and Discipline 

Consolidation of churches, to be elTectlve, must con¬ 
form to the requirements of their constitutions, by-laws, 
and discipline. 

Consolidation of churches, to be effective, must 
conform to the requirements of their constitutions, 
by-laws, and discipline.®® The decision of a church 
tribunal having jurisdiction as to the validity of 


I4i Wls.—-West Koshkononir Cong. 

V. Ottesen. 49 N.W. 24, 80 Wls. 62. 
64 C.J. p 93 note 68. 

Aotnal notioe 

Where questions whether bishop 
was entitled to thirty days* notice of 
his trial at extra session of general 
conference and whether such notice 
was given involved technical inter¬ 
pretation of discipline, and bishop 
wan in fact given notice of his im¬ 
pending trial, court would not declare 
trlaJ of bishop void for want of no¬ 
tice.—Sims V. Green, D.CJ?a., 76 F. 
Supp. 669. 

15. ’ M€U5S.--Gray v. Christian Soc., 
137 Mass. 329, 50 Am.Il. 310. 

54 C.J. P 93 note 64. 

16. Ohio.—Sampsell v. Escher, 11 
Ohio Dec., Reprint, 351, 26 Cine. 
L.Bul. 156. 

54 C.J. p 93 note 65. 

17. Conn.—Arthur v. Norfield Parish 
Cong. Church Soc., 49 A. 241, 73 
Conn. 718. 

54 C.J. p 93 note 66. 

18. Conn.—Arthur v. Norfleld Parish 
Cong. Church Soc., supra. 


19. Conn.—Arthur v. Norlleld Par¬ 
ish Cong. Church Soc., supra. 

54 C.J. p 93 note 68. 

20. Ind.—^Hatfield v. De Long, 67 
N,B. 551, 31 Ind.App. 210. 

21. Mass.—Thompson v, Rehoboth 
Catholic Cong. Soc., 7 Pick. 160. 

22. Conn.—Arthur v, Norfield Par¬ 
ish Cong. Church Soc., 49 A. 241, 
73 Conn. 718. 

Judicial review of discharge or re¬ 
moval of minister see supra § 89. 

23. Mo.—^Longmeyer v. Payne, App., 
205 S,W,2d 263—Trett r. Lambeth, 
App., 195 S.W.2d 524. 

24. S.C.—Turbeville v. Morris, 26 
S.E.2d 821, 203 S.C. 287. 

25. Ark.—Jamison v. Henderson, 71 
S.W.2d 696, 189 Ark. 204. 

Tex.—Corpus Juris cited in Cren¬ 
shaw V. Muse, Clv.App., 118 S.W. 
2d 631, 634. 

54 C.J. p 93 note 72. 

TTsiou; merger; oousolida-aon 

Merger and consolidation are 

equally productive of-union, and un¬ 
ion may be had without either 

merger or eonsolidation.—Ramsey v. 
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Hicks, 87 N.B. 1091, 89 H.B. 697, 44 
IndJi^pp. 490—65 C.J. p 1243 note 94 
[a]. 

26. TT.’S.—^Barkley v. Hayes, D.C.Mo., 
208 F. 819, affirmed 222 F. 669, 138 
C.C.A. 217, affirmed 38 S.Ct. 422, 
247 U.S. 1, 62 L.Bd. 939. 

64 C.J. p 95 note 9. 

Right to prevent use of old name see 
infra § 97. 

27. Ill.—IFussell v. Hail. 134 IllAuPP. 
620, affirmed 84 N.B. 42. 233 111. 
73. 

28. Tex.—Crenshaw v. Muse, Civ. 
App., 118 S.W.2d 631. 

29. U.S.—Barkley v. Hayes, D.C.Mo., 
208 F. 319, affirmed 222 F. 669, 138 
C.C.A. 217, affirmed 38 S.Ct. 422, 
247 U.S. 1, 62 L.Bd. 939. 

54 C.J. p 94 note 80. 

Buies of procedure 

(1) Where no objection was made 
as to the parliamentary procedure ai 
the general conference at which th<^ 
question of union was voted on, civil 
court would not inquire whether the 
conference so voting had violated 
any of its own rules.—^Turbeville v 
Morris, 26 S.B.2d 821, 203 S.a 287. 
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proceedings for the unification of various divi¬ 
sions of a church will be accepted by the courts.-® 
A conference for uniting churches has been held 
not to be invalid on the ground that the delegates 
were elected by orders, clerical delegates by clerics, 
and lay delegates by the laity, where election by 
orders was the established practice of the church.3i 

Consolidation must be the act of the churches by 
the bodies having authority under their constitu¬ 
tions to act.32 Consolidation is the result of agree¬ 
ment entered into between the societies themselves 
where the societies follow the congregational type 
of church govemment,33 or between judicatories 
having power to act in the case of societies which 
have adopted the Presbyterial or Episcopal polity.^^ 
Where the consolidating churches have the Pres¬ 
byterial form of church government, and the power 
to amend the constitution and confession of faith 
rests in the supreme judicatory, a consolidation ef¬ 
fected by the judicatory in conformity with the 
constitution and confession of faith, as amended by 
it, is valid^s jn the absence of fraud,3® and, in such 
case, ratification by the church members is not 
necessarj’,37 unless, as discussed infra § 95, the 


church society is a corporation and ratification by 
the membership is required by statute; and where 
the su-preme judicatory has been held to have ju¬ 
risdiction to declare the validity of the union be¬ 
tween branches of the church, its declaration to that 
effect, being an ecclesiastical question, is binding on 
the civil courts but the validity of the union 
has been denied where the courts have taken the 
view that amendment of the constitution and con¬ 
fession of the faith was beyond the power of the 
judicatory.3 9 It has been held that the general 
council of the Congregational Christian churches 
has no authority on behalf of, or in the name of, 
separate member churches to merge with another 
denomination^® and has no authority to itself unite 
wdth another denomination or with any other body 
or organization,^! and it may not by its acts make 
member churches members of a new denomina- 

tion.43 

§ 95. As AflFected by Statutes and Charters 

ReUgious corporations may not consolidate without 
legislative authority to be found either In statute or 
charter, and without conforming thereto. 


(2) Judicial review of regularity 
of church proceedings generally see 
supra $ 92. 

‘Unlficatioxi held la. compUasica with 
church law 

S.C.—Turbeville v. Morris, supra. 

30. S.C.—Turbeville v. Morris, su¬ 
pra. 

Acceptance of decisions of ecclesias¬ 
tical tribunals by civll courts gen¬ 
erally see supra § 86. 

Iciplled ilnding 

Conclusion of the judicial council 
that the actions of the members of 
the several annual conferences of the 
church, in approving the plan of uni¬ 
fication was valid necessarily includ¬ 
ed a finding that the vote was prop¬ 
erly taien on the question of unifi¬ 
cation in a manner in accordance 
with ecclesiastical law.—^Turbeville 
V. Morris, supra. 

31. S.C.—^Turbeville v, Morris, su¬ 
pra. 

32. U.S.—^Helm v. Zarecor, D.C. 
Tenn., 213 F. 648. 

54 C.J. p 94 note 81. 

33. Md.—^Bennett v. St PauVs Evan¬ 
gelical Lutheran Church, 112 A. 
619, 137 Md. 341, 14 AL.R. 622. 

Church organization generally see 
supra § 35 et seq. 

J‘o2iLt meetiitg 

Wherto two Baptist churches 
sought to unite in one church, uni¬ 
fication could not be consummated 
except by a majority vote of the 
members of each church; but where, 
at joint meeting of two churches to 


consider question of uniting, vote 
was taken in which majority of mem¬ 
bers present from each church fa¬ 
vored unification, failure to take 
separate vote of each congregation 
was a mere Irregularity and did not 
affect the validity of the action.— 
Crenshaw v. Muse, TexCiv.App., 118 
S.W.2d 631. 

34, Ill.—^Lincoln First Presb. Church 
V. First Cumberland Presb. Church, 
91 NE. 761, 245 Ill. 74, 19 Ann. 
Cas. 275. 

54 C.J. p 93 note 77. 

1 35. m. —^Lincoln First Presb. Church 
V. First Cumberland Presb. Church, 
supra. 

54 C.J. p 94 note 82. 

36. Tex.—^Horton v. Smith, Clv.App., 
145 S.W. 1088. 

37. Pa.—Commonwealth v. Stauffer, 
137 A. 179, 289 Pa. 139. 

54 C.J. p 94 note 85. 

38. U.S.—^Helm v. Zarecor, D.C. 
Tenn., 213 F. 648. 

54 C.J. p 94 note 88. 

Jurisdiction and power of civil 
courts as to ecclesiastical ques¬ 
tions generally see supra 9 86. 

39. N.J.—Newburgh 'Associate Re¬ 
formed Church V. Princeton Theo¬ 
logical Seminary, 4 N.J.Eq. 77. 

40. N.T.—Cadman Memorial Congre¬ 
gational Soc. of Brooklyn v. DSIen- 
yon, 95 N.Y.S.2d 133, 197 Misa 124. 

Acts ineffeetive as to separate mem¬ 
ber churohes 

Acts taken by general council of 
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Congregational Christian churches in 
attempted consummation of proposed 
merger with another denomination 
would not affect the separate member 
churches, except In so far as indi¬ 
vidual churches shall, by independent 
action, unite with new church or re¬ 
ligious body attempted to be created 
under the proposed merger ajid could 
not control member churches with 
respect to their temporal or spiritual 
rights or possessions.—Cadman Me¬ 
morial Congregational Soc. of Brook¬ 
lyn V. Kenyon, supra. 

Vote or failure to vote 
Any act taken by a separate mem¬ 
ber church, in voting for or against 
proposals contained In instrument 
drafted by general council of the 
Congregational Christian churches 
proposing merger with another de¬ 
nomination, would not commit mem¬ 
ber church as a member or to become 
a member of new denomination con¬ 
templated by proposed merger and 
failure of any individual church to 
vote either for or against merger 
would not commit church as a mem¬ 
ber or to become a member of new 
denomination contemplated by the 
merger.—Cadman Memorial Congre¬ 
gational Soo. of Brooklyn v. Kenyon, 
supra. 

4L N.T.—Cadman Memorial Con¬ 
gregational S'oc. of Brooklyn v. 
Kenyon, supra. 

48. N.T.—Cadman Memorial Congre¬ 
gational Soc. of Brooklyn v. Ken¬ 
yon, supra. 
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Religious corporations may not consolidate with¬ 
out legislative authority to be found either in char¬ 
ter or statute,^3 and without conforming thereto 
but a consolidation of church corporations of the 
same faith into one chartered body in conformity 
with the rules and discipline of the church and the 
requirements of the statute, and within the char¬ 
tered powers of the churches affected, is valid.'^S 
Where the statutes of the state relating to corpo¬ 
rations are construed as permitting the consolidation 
only of corporations of a similar nature, a church 
corporation organized under a religious corpora¬ 
tions law may not consolidate with a benevolent, 
charitable, or missionary society organized under 
a membership corporations law>® A consolidation 
of two congregations, one incorporated and one un¬ 
incorporated, does not of itself effect an incorpo¬ 
rated consolidated church, not even de facto, where 
no attempt to incorporate the consolidated body 
has been made.^'^ It has been held that the incor¬ 
poration of a consolidated church composed of 
members of the separate churches named in the 
articles of association under a statute authorizing 
the incorporation of churches is not void on the 
ground that the statute provided only for the in¬ 
corporation of single churches taken separately 
but it has also been held that the incorporation of 
the congr^^tions of two churches as one church. 


§ 95 

each to retain its individual character with respect 
to its property, and the enforcement of the pay¬ 
ment of moneys due to it, the selection of pastors, 
and other administrative matters, is not allowed; 
the preservation of the autonomy of each church 
in the respects desired being inconsistent with the 
legal requisites of a corporation.^® 

Sanction of court. Where the statute requires 
the consent of the court to the consolidation, the 
court has discretionary power to permit or prohibit 
consolidation regardless of the consolidation agree¬ 
ment of the churches involved, and where the 
consent of the court is not secured, the consolidation 
is void,51 and the agreement of the churches to 
consolidate may be set aside at the instance of a 
single dissenting church member.®® Where the 
purpose of the consolidation is to evade certain 
obligations and restrictions of church polity and 
faith, the court is justified in withholding its 
consent.®® Even where the consent has been ob¬ 
tained, the consolidation will be declared void where 
shown to be the result of illegal conspiracy to de¬ 
prive one of the churches of its property.®^ 

A statute restricting alienations of property by 
a religious corporation has been held inapplicable 
to the transfers of title of church property effected 
by a merger in accordance with statutory provi¬ 
sions.®® 
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43. N.Y.—^Agoodash Achim of Ithaca 
V. Temple Beth-El, 263 N.Y.S. 81. 
147 Misc, 405, 

S4 C.J. p 94 note 94. 

‘,44. N.Y.—^Agoodash Achim of Ithaca 
V. Temple Beth-EIl, supra. 

54 C.J. P 94 note 95. 

‘Batifloatioa hy memhendilp reunired 
-Ohio.—^Flrst Presb. Soc. v, Markley, 
10 Ohio N.P.,N.S., 529. 

'Transfer of title 

(1) Where incorporated religious 1 
.societies agreeing to consolidate did 
not comply with statute, consolida¬ 
tion agreement did not transfer title 
to property of old society and did not 

-estop it to deny transfer of title, 
and transfer of title from old to con¬ 
solidated corporation would be un- 
'waxranted and ineiEective.—Agoodash 
Achim of Ithaca v. Temple Beth-El, 
263 N.Y.S. 81, 147 Misc. 405. 

(2) In the absence of legislative 
-authority, consolidation may not be 
-effected by the transfer of Its 

property by one corporation to the 
-ether.—Evangelische Lutherische St. 
Thomas Gemeinde v. German Evan¬ 
gelical Lutherische St. Matthews 
-Church, 210 N.W. 942, 191 Wis. 340, 
50 A.L.R. 113. 

(3) However, such authority may 
^6 granted by amendment of the 


charter of one of the corporations 
enlarging its powers so that it may 
take over the property of the other. 
—^Wheaton v. Cutler, 79 A. 1091, 84 
Vt 476. 

45. Md.—Bennett v. St Paurs Evan¬ 
gelical Lutheran Church, 112 A. 
619, 137 Md, 341, 14 A.L.R. 622. 

54 C.J. p 95 note 8. 

46. N.Y.—Chevra Bnai Israel v. 
Chevra Blkur Cholim, 52 N.Y.S. 
712, 24 Misc. 189. 

47. Minn.—Mabel First Lutheran j 
Church V. Cadwallader, 215 N.W. 
845, 172 Minn. 471. 

Incorporation of church society gen¬ 
erally see supra S 4 et sea. 

48. Md.—Neale v. St Paul's Church, 
8 Gill 116. 

54 C.J. p 94 note 97. 

49 . Pa.—^In re German Lutheran, 
etc., Church, 9 PaCo. 12. 

Wls.—Bvenson v. Elllngson, 39 N.W. 
330, 72 Wls. 242. 

50i N.Y.—Methodist Episcopal Soc. 

V. Perry, 4 N.Y.S. 723, 51 Hun 104. 
Fremattire resort to eauity 
Under a statute which provides 
that two religious corporations may 
consolidate by making an agreement 
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so to do, but in the case of Episcopal 
churches their agreement must be 
approved by the bishop and the 
standing committee of the diocese, 
and then by the supreme court, 
which may demand that all parties 
appear before it, the statute having 
provided a tribunal to pass on the 
agreement, an injunction will not lie 
to restrain proceedings by it on the 
ground that the agreement was made 
I unlawfully.—^MacLaury v. Hart, 24 
N.B. 1013, 121 N.Y. 636. 

5L N.Y.—^Methodist Episcopal Soc. 
V. Perry, 4 N.Y.S. 723, 51 Hun 104 
—Chevra Bnai Israel v. Chevra 
Kikur Cholim, 52 N.Y.S. 712, 24 
Idisc. 189. 

52. N.Y.—Eavls V. Congregation 
Beth Tephila Israel, 57 N.Y.S. 
1015, 40 App.Div. 424. 

53. N.Y.—^Methodist Episcopal Soc 
V. Perry. 4 N.Y.S. 723, 61 Hun 104, 
109. 

54 C.J. P 95 note 5. 

54. N.Y.—Stokes ▼. Phelps Mission, 
47 Hun 670. 

64 C.X p 95 note 6. 

55. N.J.—^Trinity Cathedral in Dio¬ 
cese of N. J. V. Etz, 44 A.2d 394, 
137 N.J.Ea. 261. 
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§ 96. As Affected by Trust Provisions 

The right to consolidate is not afTected by the fact 
that the churches hold property In trust where consol¬ 
idation serves and does not violate the trusts. 

The right to consolidate is not affected by the 
fact that the churches hold property granted to them 
specifically by name for their use, where it is shown 
that consolidation serves and does not violate the 
purposes of trust provisions under which it is 
held.56 The fact that the name is lost in consol¬ 
idation does not prove a breach of trust in the ab¬ 
sence of a trust requirement that the name should 
be retained.®'^ 

§ 97. E5ect of Consolidation 

The effect of consolidation depends on the nature of 
the consolidation agreement and the proceedings there¬ 
under. 

The effect of consolidation on the rights of the 
parties depends on the nature of the consolidation 
agreement and the proceedings thereunder.58 it 
has been held that in the absence of a specific tm- 
derstanding or agreement preserving a separate 
identity and expressing an intention to withhold 


its property, a church by merging in a larger body, 
is presumed to dedicate all of its property to the 
purposes of the larger body.®^ A consolidation un¬ 
der an agreement providing merely for joint meet¬ 
ings of the congregations under a single pastor 
does not of itself effect a transfer of title of the 
property belonging to the separate societies.® ^ A 
merger agreement between local Presbyterian and 
Congregational churches providing for sale of the 
former's church building and for the common use 
of the latter's church building has been held not 
to affect the title or beneficial ownership of such 
building®! and not to give the superior authorities 
of the Presbyterian Church any rights or control 
with respect to it.®2 Where the agreement pro¬ 
vides for a transfer of all the property rights of 
the separate churches to the consolidated church, 
title to property passes by the consolidation.®® On 
a consolidation of separate church corporations into 
one church corporation, the separate corporations 
cease to exist where the statute so provides,®4 and 
their property vests in the new or consolidated cor¬ 
poration without further act or deed.®® Under 
some statutes, the consolidation of two or more 


56. Cal.—'i^emianent Committee of 
Missions, etc., v. Pacific Synod 
Presb. Church, 106 P. 895, 167 Cal. 
105. 

57. Cal.—^Permanent Committee of 
Missions, etc., v. Pacific Synod 
Presb. Church, supra. 

58. T7.S.—^Master v. Second Parish 
of Portland, C.C.A.M 0 ., 124 P.2d 
622. 

Pa.—^In re Arnold’s Estate, 66 Pa. 

Dlst.&Co. 662, 47 Lack.Jur. 93. 

54 aJ. p 96 note 18. 

OonstmotioiL of agreement 

<1> An agreement for merger of 
Maine churches must be construed 
subject to the constitution of Maine, 
as much so as If stated in the in¬ 
strument.—^Master v. Second Parish 
of Portland, D.C.Me., 36 IP.Supp. 918, 
affirmed, C.C.A.. 124 P.2d 622. 

(2> A merger agreement between 
local Presbyterian and Congregation¬ 
al churches is not to be read through 
the eyeglasses of experts versed in 
the subtleties of Presbyterian church 
law, but should be interpreted from 
the viewpoint of the local people 
worshiping in neighboring churches 
who sought to get together to wor¬ 
ship God in one place.—^Master v. 
Second Parish of Portland, CLCXA. 
Me., 124 F.2d 622. 

PUghts ooxKtingeiLt on. dissolution. 

Under agreement for merger of 
local Presbyterian and Congregation¬ 
al churches, providing that church 
property should be divided between 
the denominations, in event of dis¬ 
solution of the new church, and 
Maine constitutional provision giving ; 


religious societies exclusive right of 
electing their public teachers, state 
Congregational organization could re¬ 
ceive nothing from the property until 
dissolution of holding corporation 
which held title and abandonment of 
its property.—^Master v. Second Par¬ 
ish of Portland, D.C.Me., 86 F.Supp. 
918, affirmed, C.C.A., 124 F.2d 622. 

Bight to prevent use of old name 

(1) Resolution adopted by the 
Methodist Episcopal Church, the 
Methodist Episcopal Church, South, 
and the Methodist Protestant Church, 
at umtlng conference, that the three 
churches did not surrender rights to 
respective names was sufficient to 
show names were not abandoned and 
majority members of Methodist Epis¬ 
copal Church, South, who accepted 
unification plan, had right to restrain 
continued use of church name by 
minority who rejected plan.—^Purcell 
V, Summers, C.CwAS.C., 146 P.2d 979. 

(2) Resolution adopted by the 
Methodist Episcopal Church, the 
Methodist Episcopal Church, South, 
and the Methodist Protestant Church, 
at the uniting conference, that the 
three churches did not surrender 
rights to respective names was be¬ 
yond the powers of the conference 
and was void, hence, neither the fac¬ 
tion of a congregation which seceded 
from the unification nop the faction 
which adhered thereto was entitled 
to the exclusive use of the name 
“Methodist Episcopal Church, South,*' 
and a denial of injunction to a fac¬ 
tion of a congregation representing 
the Unified Methodist Church against 
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the use by another faction, of the 
name “Methodist Episcopal Church, 
South’* was proper on the ground 
that the unified church ha d aban¬ 
doned that name and that the use 
thereof by other factions would not 
lead to confusion.—Turbevllle v. 
Morris, 26 S.E.2d 821, 203 S.C. 287. 

59. S.D.—^Reformed Bethanien Church 
v. Ochsner, 81 N.W.2d 249, 72 S.D. 
160. 

60. Ill.—Glader v. Schwlnge, 168 N. 
E. 668, 836 Ill. 551. 

61. U.S.—^Master v. Second Parish 
of Portland, C.C.A.M6., 124 F.2d 
622. 

62. U.S.—Master v. Second Parish 
of Portland. C.C.A.Ma, 124 F.2d 
622. 

Estoppel not shown 
U.S.—^Majster v. Second Parish of 
Portland, aCAL.Me., 124 F.2d 622. 

63. Tex.—Corpus Jraia cited in 
Crenshaw v. Muse, ClvJLpp., 118 S. 
■W.2d 631, 634. 

54 C.J. p 96 note 20. 

64. Ohio,—iWard v. Worthington, 162 
N.B. 714, 28 Ohio App. 326. 

Xn order to uphold the validity of 
a consolidation, it was held that the 
legal effect of the resolutions adopt¬ 
ed for consolidation was to dissolve 

the corporations Involved in it._ 

Jamison v. Henderson, 71 S.W.2d 
696, 189 Ark. 204. 

65. N.T.—Agoodash Achim of Ithaca 
V. Temple Beth-Sa, 263 N.T.S. 81, 
147 Misc. 405. 
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parishes of the same denomination operates to vest 
in the consolidated parish all the properties and 
temporalities of the parishes consolidated.®® Where 
so provided by the agreement of union, the con¬ 
trol of a corporation administering trust funds 
under the control of a church involved in the un¬ 
ion passes to the new organization.®^ 

Where a consolidation has been effected, there 
is no right of the merged congregation to secede 
and take back its property where no such right is 
reserved in the consolidation agreement or pro¬ 
vided for in the rules and discipline of the consoli¬ 
dated church.®® Where a consolidation agreement 
provides for a retention by each of the consolidat¬ 
ing churches of its own property until the hap¬ 
pening of a contingency which never happened, a 
dissolution of the consolidated church has no ef¬ 
fect on the title to the properties which remains 
with respect to each church as it was before the 

XU DISSOLUTION A 

§ 98. Dissolution 

While, as a general rule, a religious society may by 
its own act cause its own dissolution, it has been held 
that a religious corporation may be dissolved only in 
accordance with the procedure provided by statute. 

While, as a general rule, a religious society, hav¬ 
ing discharged all its liabilities, may by its own 
act cause its own dissolution,^3 as, for example, by 
the withdrawal of every individual member from 
it,*^^ or by a vote, at a meeting called on notice, 
declaring the society dissolved,"^® or by abandon- 


consolidation.®® Where the agreement provides 
for the building of a new church edifice for the 
consolidated congregations and that each should re¬ 
tain title to its old building, a dissolution of the 
consolidated organization into it component parts 
before the building of the new edifice does not op¬ 
erate to give to each congregation a share in one 
of the old buildings in which the consolidated con¬ 
gregation had worshiped.^® 

A consolidated church corporation, formed by 
the merger of two separate church corporations, is 
subject to the statute in force at the time of the 
consolidation obligating it to administer its tem¬ 
poralities according to denominational rules and 
discipline,^! and not to statutes in force when the 
separate churches were incorporated giving each the 
right to administer its temporalities irrespective of 
denominational considerations.*^^ 

D EEOEGANIZATION 

ment and nonuser,*^® a dissolution is not caused by 
the withdrawal of some, leaving others to carry 
on its activities,^^ or by a failure to elect officers,*^® 
or by the loss of its meetmghouse,^® or by with¬ 
drawal from a superior church body,®® or by an 
ineffective attempt to consolidate with another so¬ 
ciety.®! 

A church which is a member of a church organ¬ 
ization in which a superior church judicatory has 
the constitutional power to dissolve member church¬ 
es may be dissolved by such judicatory,®2 subject. 


66. N.J.—Trinity Cathedral in Dio¬ 
cese of N. J. V. Etz, 44 A.2d 394, 
137 N.J.Eq. 261. 

67. U.S.—Smith v. Board of Pen¬ 
sions of the Methodist Church. 
Inc., in Missouri, D.C.Mo., 54 F. 
Supp. 224. 

68. Pa.—Sutter v. First Reformed 
Dutch Chiirch, 42 Pa. 503. 

Secession grenerally see supra $S 71, 

72. 

69. Ark.—Bald IB:nob Slrst Baptist 
Church V. Central Baptist Church, 
3 B.W.2d 46. 176 Axk. 371. 

Dissolution of religious society gen¬ 
erally see infra § 98 et seg. 

Disposition of property of dissolved 
religious society see infra $ 100. 

70. Ark.—Bald Enob First Baptist 
Church V. Central Baptist Church, 
supra. 

71. N.T.—Westminster Presb. Church 
V. New York Presbytery, 105 N.B. 
199. 211 N.T. 214. 

7a. N.T.—Westminster Presb. 


Church V. New York Presbytery, 
supra. 

73. Mass.—Oakes v. BOll, 14 Pick. 
442. 

74. Mass.—Oakes v. Hill, supra. 

75. Mass.—^Easterbrooks v. Tilling- 
hast. 5 Gray 17. 

54 C.J. p 96 note 26. 

Insufllcle&t notiee 

Resolution to sell church property 
and dissolve corporation adopted by 
part of lay membership, other part 
not having notibe of meeting, since 
not recognized as members for im¬ 
proper reason, was held invalid.— 
Powanda v. Pldo, 155 A. 90, 304 Pa. 

76. Ill.—MUler v. Riddle, 81 N.Bl 
48, 227 Ill. 58. 

77. Mass.—Oakes v. Hill, 14 Pick. 
442. 

78. Mass.—^Tobey v, Wareham Bank, 
13 Mete. 440. 

54 C.J. p 96 note 29. 

79. Pa.—^In re Mt Calvary Metho- 
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dlst Protestant Church, 116 A. 319, 
272 Pa. 463. 

80. N.J.—American Primitive Soc. 
V. Pilling, 24 N.J.Law 663. 

81. N.T.—Chevra Bnai Israel Aushe 
Tanove und Motal v. Chevra Bikur 
Cholim Aushe Rodof Sholem, 62 
N.T.S. 712, 24 Mlsc. 189. 

82. N.T.—W estminster Presb. 
Church V. New York Presbytery, 
127 N.T.S. 836, 142 App.Div. 866. 
appeal dismissed 96 N.E. 1134, 202 
N.T. 681. 

Pa.—Canovaro v. Brothers of Order 
of Hermits of St. Augustine, 191 
A. 140, 326 Pa, 76—^In re Dissolu¬ 
tion of Susguehanna Ava Presby¬ 
terian Church of Philadelphia, 81 
Pa,Dlst.&Co. 697, 

Ghiirch extiaiot for all purposes 
Where a local church becomes ex¬ 
tinct under the law of the denomina¬ 
tion to which it belongs, its existence 
as a church ceases for all purposes. 

I —^Post V. Dougherty, 191 A. 161, 326 
IPa. 97. 
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however, to any statutory restrictions which may 
exist.SS Wliere an unincorporated religious so¬ 
ciety consists of annual meetings of delegates from 
its constituent members, the organization has been 
held to be dissolved on adjournment of such meet¬ 
ing into its individual elements until reassembled 
pursuant to common agreement.®** 

It has been held that a religious corporation may 
be dissolved only in accordance with the procedure 
provided by statute,®® and that such corporation is 
not dissolved by a nonuse of its powers,®® or by 
the transfer of all of its property.®"^ 

§ 99. - By Legislature or Court 

^ -eilglous ety may be dissolved by the court In 
proceedings Instituted by the state for forfeiture of its 
charter wnere grounds for forfeiture exist. 


An incorporated religious society may have its 
charter annulled and its existence as a civil body 
terminated by act of the legislature where the right 
to amend, alter, or repeal is reserved,®® but not 
otherwise.®® It may, however, be dissolved by the 
court in proceedings instituted by the state for for¬ 
feiture of its charter where grounds for forfei¬ 
ture exist,®® and the state will not be barred by 
laches in such proceedings.®^ 

Under some statutes, provision is made for the 
dissolution of religious societies by the court,®- 
and a statutory authorization to the court to do 
so on application of a majority of the trustees does 
not necessitate action by the board of trustees at 
a meeting duly called for the purpose.®® It has 
been held that the court acting under such statute 


83. N.T.—W estminster Presb. 
Church V. Xew York Presbytery, 
105 X.E. 199, 211 X.T. 214. 

54 C.J. p 96 note 34. 

84. K.C.—Kerr v. Hicks, 70 S.E. 408. 
154 X.C. 265. 33 L.R.A-,N.S., 529. 

85. Ho.—Sosna v. Fishman, App., 

154 S.W.2d 398—^Pearson v. First 
Congregational Church of Joplin, 
App., 106 S.A\.2d 941. | 

Sta'fcxi'ts invalid 'nrhera consent not re- I 

quired I 

Statute which authorized trustees 
to effect dissolution and to transfer 
property to new corporation was held 
unconstitutional in application to 
Ruthenian society organized under 
original act which made congregation 
a body corporate, where consent of 
congregation was not obtained on 
proper notice.—St John the Baptist 
Greek Catholic Church of Perth Am¬ 
boy Y. Gengor, 189 A. 113, 121 N.J.Ea. 
349. 

86. Mo.—Pearson y. First Congrega¬ 
tional Church of Joplin, App., 106 
S.W.2d 941. 

Oessatioxi of reUgions servioas 
The sale of real estate of religious 
corporation, eYon though resulting in 
cessation of holding of religious 
services by corporation, would leave 
corporation in existence as such and 
possessed of all its corporate pow¬ 
ers, until such time cls corporation 
was either dissolved by steps taken 
in compliance 'with method of disso¬ 
lution provided by statute, or its 
charter was forfeited in a quo war¬ 
ranto proceeding brought for pur¬ 
pose of inquiring into any alleged 
unlawful acts of corporation or mis¬ 
user or nonuser of its franchise.— 
Sosna V. Fishman, MoA.pp., 154 S.W. 
2d 398. 

87. Ma—^Pearson v. First Congrega¬ 
tional Church of Joplin, App., 106 
S.W,2d 941—Sosna v. Fishman, 
App.. 154 S.W.2d 398. 


Slsposltion of proceeds of sale 
The sale of real estate of religious 
corporation would not entitle mem¬ 
bers of corporation to immediate 
distribution of proceeds, but the pro¬ 
ceeds would remain property of cor¬ 
poration until dissolution thereof in 
a proper proceeding, in which event 
any surplus remaining after pay¬ 
ments of any debts of corporation 
would be distributed as the situation 
then existing might require.—Sosna 
V. Fishman, supra. 

88. U.S.—Church of Jesus Christ, 
etc. V. U. S., Utah, 10 S.Ct 792, 136 

U. S. 1, 34 L.Ed. 481. 

89. Mass.—^In re Opinion of Justices, 
131 N.E. 29, 237 Mass. 619. 

90- N.T.—^People v. Volunteer Res¬ 
cue Army, 28 N.Y.S.2d 994, 262 
App.Dlv. 237. 

Pa.—Commonweedth ex rel. Schnader 

V. Seventh Day Baptists of Ephra- 
ta^ 176 A, 17, 317 Pa. 358. 

S.D.—State v- Hutterische Bruder 
Gemeinde, 191 N.W. 635, 46 S.D. 
189. 

Prand on. public 

An attempt by incorporated Sun¬ 
day school union to carry on busi¬ 
ness of publishing religious litera¬ 
ture, after federal court ordered re¬ 
turn of all its property to church, 
constituted fraud on public and abuse 
of corporate authority, so as to re¬ 
quire forfeiture of charter and dis¬ 
solution of corporation by state 
courts, and was not a ‘‘public corpo¬ 
ration affected -with public interest” 
as regards forfeiture of its charter.— 
State ex rel. Legal Redress Commit¬ 
tee of African M. E. Church v. Sun¬ 
day School Union of African M. E. 
Church, 210 S.W.2d 687, 186 Tenn. 
419. 

The absence of statutory procedure 
for dissolutioiL of religious oorpora- 
tioa did not preclude state from 
seeking dissolution of religious cor¬ 
poration for abuse of corporate pow¬ 
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ers and violation of state laws, and 
an action in equity is the proper 
vehicle for the law’ful dissolution 
of a religious corporation for mis¬ 
user of franchise—^People v. Volun¬ 
teer Rescue Army, 28 N.T.S.2d 994, 
262 App.Div. 237. 

Pleading held sufficient 

To state a cause of action for dis¬ 
solution of the corporation.—^People 
V. Volunteer Rescue Army, supra. 

91. SD.—State v. Hutterische Bru¬ 
der Gemeinde, 191 N.W. 635, 46 S.D. 
189. 

92. Kan.—^In re Wimberly Chapel 
Baptist Church of Osage County^ 
228 P.2d 540, 170 Kan. 684. 

Pa.—^Petition of Presbytery of Phila¬ 
delphia of Presbyterian Church of 
U. S., 32 A.2d 196, 347 Pa. 263. 
R.I.—General Six Principle Baptist 
Conference v. Bennett, 83 A. 758. 
Adjudication of property rights 
On petition for dissolution of Pres¬ 
byterian Church, it was not function 
of court to adjudicate exact nature 
and extent of church's interest in 
various assets passing to the liqui¬ 
dating trustees, particularly where 
trustee titleholder to real estate was 
not before the court—^Petition of* 
Presbytery of Philadelphia of Pres¬ 
byterian Church in U. S., 32 A.2d 196,. 
347 Pa. 263. 

Bights of third persons 
A statute providing for a summary 
determination of whether a church 
is extinct, and providing for the- 
transfer of its property to a superior 
church body, does not authorize a 
determination of the rights of third 
persons with respect to property al¬ 
leged to belong to the church.—New 
Jersey Baptist Convention v. Fidel- 
ity-Philadelphla Trust Co., 20 A.2d 
67, 129 N.J.Eq. 525, affirmed 23 A.2d. 
560, 130 NJJBq. 603. 

93. N.T.—^Matter of Brooklyn Third; 

, M. E. Church, 21 N.T.S. 1105, 67: 
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has no power to dissolve a religious society incor- i 
porated under an earlier statute containing no such | 
provision,and, under a statute giving the court 
authority to declare societies that have been or 
shall be affiliated with a particular denominational 
conference extinct and to decree the disposition 
of their property, the court has no authority to de¬ 
clare extinct a society which was extinct before 
the conference itself had come into existence.^5 
Even where the power of the court to dissolve ex¬ 
ists, it will not be ex^ercised against the protest 
of a minority on the alleged ground that the so¬ 
ciety is in an unprosperous condition and that it 
is inexpedient to continue to occupy the present 
church edifice as a place of public worship.®® 

Receivership. Regardless of whether or not a 
court may take the property of a religious corpo¬ 
ration out of the hands of its trustees and place 
it in the hands of receivers as an incidental pro¬ 
ceeding in a suit by the state for the forfeiture of 
the corporation’s charter, it may not do so in ex 
parte proceedings on a petition unsworn to, brought 
by parties having no interest in the property, and 
on the production before the court of no evidence 
in support thereof;®*^ nor may it do so on a peti¬ 
tion alleging as unlawful certain acts which by its 
terms are shown to have been approved by trustees 
and members of the church.®® A minority may 
not force a dissolution and liquidation by receiver¬ 
ship proceedings on the ground that they are ten-^ 
ants in common and as such entitled to a sale and 
division of the property.®® Jurisdiction of the 
court to appoint a receiver of a religious corpora¬ 
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tion is not conferred by a statute giving it power 
to sanction sales of its real estate.^ 

§ 100. - Disposition of Property 

The property of a dissolved religious society ordi¬ 
narily is not subject to division among its members and 
does not revert to the grantors of the property; where 
the society was a member of a denominational or gen¬ 
eral church organization, its property passes to the ap¬ 
propriate authority in that organization. 

As a general rule the property of an extinct re 
ligious society is not subject to division among it* 
members^ and does not revert to the grantors of 
the property,® but, where it is determined that the 
property of a membership corporation is not 
held in trust for religious purposes, the holders of 
the membership stock have been held to be entitled 
to liquidation of the corporation and participation 
in the distribution of its property on the expiration 
of the term of its corporate existence.*^ On disso¬ 
lution of a church, trust funds belonging to it should 
be disposed of in the way best calculated to carry 
out the intentions of the founders of the trust,® 
and funds will not revert to the contributors or 
their heirs where given to the society on a con¬ 
sideration which the contributors received from the 
society at the time and continued to enjoy up to 
the time of the dissolution.® 

It is generally held, sometimes by reason of 
statute, that the property of a dissolved or extinct 
religious society which was a member of denomi¬ 
national or general church organization passes to 
the appropriate authority in that organization.^ 
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Hun 86. affirmed 37 H.E. 567, 142 
N.y. 638. 

94. Mass.—^In re New South Meet¬ 
ing-House, 13 Allen 497. 

95. R.I.—General Six Principle Bap¬ 
tist Conference v. Bennett, 83 A. 
768. 

96. Mass.—In re New South Meet¬ 
ing-House. 13 Allen 497. 

97. La.—State v. Immanuel Presb. 
Church, 27 So. 806, 52 LaA.nn. 
1311. 

98. D.C.—Schooley v. Dimmick, 13 
F.2d 966, 56 App.D.C. 350. 

99. La.—Miller v. St. Marks Bap¬ 
tist Church, 104 So. 121, 158 La. 
377. 

1. N.Y.—Wheaton v. Gates, 18 N.T. 
395. 

2. Pa.—Canovaro v. Brothers of Or¬ 
der of Hermits of St. Augustine, 
191 A. 140, 326 Pa. 76—^In re Evan¬ 
gelical Church of Lansford, 24 A. 
2a 42. 147 Pa.Super. 340. 

Dissolution of consolidated church 
see supra { 97. 


The final consummation of sale of 
real estate of religious corporation, 
in accordance with affirmative vote 
of majority of members at meeting 
duly called for consideration of sale, 
would not entitle members of corpo¬ 
ration to immediate distribution of 
proceeds, but the proceeds would re¬ 
main property of corporation until 
dissolution thereof in a proper pro¬ 
ceeding, in which event any surplus 
remaining after payments of any 
debts of corporation would be dis¬ 
tributed as the situation then exist¬ 
ing might require.—Sosna v. Fish¬ 
man, Mo.App., 164 S.W.2d 398. 

3. Pa—Canovaro v. Brothers of Or¬ 
der of Hermits of St. Augustine, 
191 A. 140, 326 Pa 76—^In re Evan¬ 
gelical Church of Lansford, 24 A. 
2d 42, 147 PaSuper. 340. 

4. Mich.—Terpenlng v. Gull Lake 
Assembly of Michigan Conference 
of Methodist Protestant Church, 
299 NJW. 165, 298 Mich. 510. 

5. N.T.—Matter of Union Village 
Orthodox Cong. Church, 6 Abb.N. 
Cas. 398. 


Pa—^In re iBTee Church of St. Barna¬ 
bas, Com.Pl., 41 Berks Co. 215. 

54 C.J. p 97 note 49. 

6. Ky.—^Easum v. Bohon, 202 S.W. 
901, 180 Ky. 461, L.R.A.1918D 1144. 

7. Ark.—Jamison v. Henderson, 71 
S.W.2d 696, 189 Ark. 204. 

Neb.—^Application of Tyler, 283 N.W. 
512, 135 Neb. 667. 

Pa—^Petition of Presbytery of Phila¬ 
delphia of Presbyterian Church in 
U. S., 32 A.2d 196, 347 Pa 263— 
Post V. Dougherty, 191 A. 151, 326 
Pa 97. 

Trustee 

Statute authorizing court of com¬ 
mon pleas to appoint ‘^trustees or 
body corporate” of superior judica¬ 
tory with which extinct church had 
been connected as trustees thereof 
empowers court to appoint trustees 
of superior judicatory, although not 
incorporated, word “or” being used 
in disjunctive sense; one given right 
of control and disposition of prop¬ 
erty of extinct or inactive subordi¬ 
nate body of religious denomination 
I by church rules and regulations pro- 
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Thus, subject to statutory restrictions, the property 
of a suppressed or dismembered parish of the Cath¬ 
olic Church is to be disposed of in accordance with 
the canons of that church.8 Where a church is or¬ 
ganized in subordination to an incorporated general 
conference, whose charter provides that property of 
a church member which should become extinct 
should vest in the conference, the conference is 
entitled to the proceeds of the property of any 
extinct church member,^ and, where, under the 
church discipline, a superior judicatory is entitled 
to the proceeds of the property of extinct churches, 
it may direct the disposition of such property.^® 
Under statutes restricting the power of the church 
judicatory tp the dissolution of the church as an 
ecclesiastical body, the trustees of the church cor¬ 
poration continue to hold title to the church prop¬ 
erty after the dissolution of the ecclesiastical body, 
although the superior judicatory under the terms of 
the statute may compel them to administer it 
for denominational purposes.!^ 

§ 101. Reorganization 

An independent religious society may not be reor¬ 
ganized without the consent or acquiescence of the con¬ 
gregation. 
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An independent religious society may not be re¬ 
organized without the consent or acquiescence of 
the congregation.!^ In the absence of specific pro¬ 
vision in the laws of the society, reasonably appro¬ 
priate notice must be given of proposed action 
entailing a basic change in the structure and prop¬ 
erty rights of a religious society.Formal disso¬ 
lution of the old church corporation is not a nec¬ 
essary condition precedent to reincorporation; a 
practical dissolution by neglect to elect trustees 
is sufficient.!^ The identity of a religious corpora¬ 
tion is not changed merely by reincorporation, but 
the question is one of intention.!^ Where a new 
corporation entirely independent of the old is 
formed, it has no right to declare the first extinct 
and to appropriate the property of the old.!® 
Where reorganization is carried out in good faith 
for the purpose of forming a new corporation, 
property subsequently acquired by the new corpo¬ 
ration is not liable for the debts of the old corpo- 
ration,!7 even though the property formerly belong¬ 
ing to the old corporation may be so liable.!® A 
court may, in its discretion, appoint a master to rec¬ 
oncile litigating factions and to effect under court 
auspices a reorganization of a divided church.!®' 
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vidingr for such contingency must be 
appointed trustee under statute pro¬ 
viding for appointment thereof, if in¬ 
voked; appointment of cardinal of 
Roman Catholic archdiocese, in 
which parish suppressed by him was 
located, as trustee of latter’s prop¬ 
erty, was held proper.—Post v. 
Dougherty, supra. 

Congregatioiial churoh 
New York Congregational confer¬ 
ence could not compel trustees of 
disbanded Congregational church to 
turn over property under section of 
Religious Corporations Law wherein 
conference was made governing body 
of disbanded Congregational church¬ 
es. since provision refers only to 
part of section dealing with volun¬ 
tary disposition of real estate and 
not to part dealing with compul¬ 
sory disposition, where church de¬ 
nominations are expressly specified. 
—Rollins V. Middlebrook, 289 N.T.S. 
9G8. 159 Misc. 816. 

8. iPa.—Canovaro v. Brothers of Or¬ 
der of Hermits of St. Augustine, 
191 A. 140, 326 Fa. 76. 

Purposes of do&oor 

(1> Property of Roman Catholic 
parish, dismembered by Ordinary, 
does not become property of any in¬ 
dividual empowered to divide it un¬ 
der church canons, but must be lused 
in furthorance of religious purposes 
for which donated.—Canovaro v. 
Brothers of Order of Hermits of St 
Augustine, supra. 


(2) Roman Catholic Church can¬ 
ons, regulating disposition of prop¬ 
erty of dismembered and suppressed 
parishes and providing for safe¬ 
guarding wishes o^ those who made 
donations or gifts of such property, 
must be construed in light of pur¬ 
poses actuating such gifts, unre¬ 
strained by donors.—Canovaro v. 
Brothers of Order of Hermits of St 
Augustine, supra. 

9. Pa.—^Appeal of Scranton First 
Methodist Protestant Church. 16 
WklyN.C. 245, 

10. Iowa.—Madison Tp. v. Rader, 
231 N.W. 329, 210 Iowa 482. 

Pa.—Petition of Presbytery of Phil¬ 
adelphia of Presbyterian Church in 
U. S., 32 A.2d 196, 847 Pa. 263. 
Transfer to liquidating trustee 
On petition for dissolution of Pres¬ 
byterian Church, presbytery was en¬ 
titled to decree transferring proper¬ 
ty to a corporation authorized to 
taJte title to property in trust for 
uses and purposes specified as liqui¬ 
dating trustee subject to lien of 
church’s just and legal debts, except 
certain reserved property.—^Petition 
of Presbytery of Philadelphia of 
Presbyterian Church in U. S., supra. 

11. N.T.—Westmlnster Presb. 
Church V. New York Presbytery, 
105 N.R 199, 211 N.Y. 214. 

12. N.J.—St. John the Baptist Greek 
Catholic Church of Perth Amboy 
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V. Gengor, 189 A. 113, 121 N.J.Bq. 
849. 

Fraud 

Where reorganization and reincor¬ 
poration of existing religious society 
were attempted through filing of cer¬ 
tificate under statutory authority, 
fraud was not shown so as to over¬ 
come presumption of bona fides, not¬ 
withstanding attempted reorganiza¬ 
tion was defective for lack of proper 
notice and charter of old society 
was adhered to for eight years after 
filing of certificate.—St John the 
Baptist Greek Catholic Church of 
Perth Amboy v. Gengor, supra. 

13. N.J.—St John the Baptist Greek 
Catholic Church of Perth Amboy 
V. Gengor. supra. 

14. N.Y.—^Irving M. E. Church First 
Soa V. Brownell. 5 Hun 464. 

15. N.Y.—^Irving M. B. Church First 
Soc. V. Brownell, supra. 

16. N.Y.—Ludlow V. Rector, etc., of 
St John’s Church, 130 N.Y.S. 679, 
144 App.Div. 207, reargument de¬ 
nied 130 N.Y.S. 1118, 145 App.Div. 
940. 

17. Iowa.—Allen v. North De» 

Moines M. B. Church, 102 N.W. 808, 
127 Iowa 96, 109 A 2 n.S.R. 366, 69 L. 
RJL 255. 

18. Iowa.—Allen v. North Des 

Moines M. B. Church, supra. 

19. N.J.—Grupe v. Rudisill, 186 A 
911, lOX NJ.Bq. 145. 
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XHL ACTIONS 


§ 102 


§ 102. By Society or Members in General 

a. Unincorporated society 

b. Quasi corporation 

c. Incorporated society 

a. TJnincorporated Society 

Unless authorized by statute, an unincorporated re¬ 
ligious society may not sue in its own name. 

In accordance with the rules applicable to unin¬ 
corporated associations generally, as discussed in 
Associations § 35, except where by statute suits 
in the name of an unincorporated association are 
allowed,20 a voluntary religious association which 
has never been incorporated has no legal existence 
and may not sue in its own name,2i but ordinarily 
must sue in the names of all of its members ,22 or in 
the names of one or more members for the benefit of 
all.23 It has been held, sometimes by reason of 
statute, that an unincorporated religious society 
may sue in the name of its trustees24 or in the 
name of an authorized agent, 2 5 even though he is 
not a member of the congregation.26 An action 
brought in the name of the society by its trustees 


may be regarded as a suit by the trustees in be¬ 
half of the society and as such may be maintained.27 
As stated supra § 75, officers and trustees holding 
legal title to church property may sue with re¬ 
spect thereto, but it has been held that officers 
without authority or title may not sue in their own 
names.23 

b. Quasi Corporation 

A religious society having a quasi-corporate exist¬ 
ence may sue In its own name. 

Where unincorporated religious societies are giv¬ 
en by statute limited corporate powers, a religious 
society having a quasi-corporate existence may sue 
in its own name .22 In such case, an information by 
the attorney general on relation of the trustees of 
the society is not the proper remedy.20 

c. Incorporated Society 

A religious corporation may ordinarily sue In Its 
own name, but under some statutes it must sue In the 
name of its trustees. 

An incorporated religious society may sue ,21 but 
it has been held that in order to give an organiza- 


20 . Ala.—^Hamner v. Carroirs Creek 
Baptist Church. 51 So.2d 164. 265 
Ala. 277—^Bailey v. Washington, 
185 So, 172, 236 Ala. 674—Mitchell 
V. Church of Christ, 122 So. 341, 
219 Ala. 322. 

Statute anthorlziaLg suits by unin- 
oozporated huslBess assodatioiis 
held inapplicable to unincorporated 
religious society.—Realty Trust Co, 
V. First Baptist Church of Haskell, 
Tex.Civ.App., 46 S.W.2d 1009. 

21. Fla.—Hunt v. Adams, 149 So. 
24, 111 Fla. 164—L W, Phillips & 
Co. y. Hall, 128 So. 635, 99 Fla. 
1206. 

Qa.—Smith v. Jarrett, 46 S.E.2d 626, 
76 Ga.App. 526. 

Iowa.—Osceola Fresh. Church v. Har¬ 
ken, 158 N.W. 692, 177 Iowa 195. 
t.€U—^Rock Zion Baptist Church v. 

Johnson, App., 47 So.2d 397. 

Ohio.—Congregation of St. Augustine 
Roman Catholic Church of Min¬ 
ster V. Metropolitan Bank of Lima, 
App., 82 H.E.2d 518. 

Tex.—American Ins. Co. v. Edwards, 
Ciy.App., 78 S.W.2d 1020, error dis¬ 
missed. 

Persons entitled to sue with respect 
to church property see supra $75. 

22. Iowa.—^Presbyterian Church of 
Paralta, Linn County v. Johnson, 
288 N*.W. 466, 213 Iowa 49. 

La.—^Rock Zion Baptist Church v. 
Johnson, App., 47 So.2d 397. 


AuthorizatloiL by all members 
A mandate signed by all members 
of unincorporated church authoriz¬ 
ing board of deacons to bring an ac¬ 
tion was sufficient to permit such 
action under statute providing that 
unincorporated association can ap¬ 
pear in court only in individual name 
of all members composing associa¬ 
tion.—Rock Zion Baptist Church v, 
Johnson, supra. 

23. Iowa.—^Presbyterian Church of 
Paralta, Linn County v. Johnson, 
238 N.W. 456, 213 Iowa 49. 

Ky.—Damron v. Clifton, 202 S.W.2d 
721, 305 Ky. 21. 

La—^Rock Zion Baptist Church v. 

Johnson, App., 47 So.2d 397. 

54 C.J. p 98 note 65. 

Appointment by membership 

Any group of church members may 
maintain such action, even though 
not appointed by the majority for 
such purpose.—^Damron v. Clifton, 
202 S.W.2d 721, 306 Ky. 21. 

The oSoears and agents of the so¬ 
ciety may bring an action in behalf 
of themselves and other members.— 
Lilly V. Tobbein. 13 SwW. 1060, re¬ 
heard 15 S.W. 618, 103 Mo. 477—64 
C.'J. p 98 note 67. 

24. Iowa.—-Presbyterian Church of 
Paralta, Linn County v. Johnson, 
238 N.W. 456, 213 Iowa 49. 

Ky.—^Damron v. Clifton, 202 S.W.2d 
721, 305 Ky. 21. 

64 C.J. p 98 note 68. 
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Preliminary objection 
Whether the action is properly 
brought by the trustees of an un¬ 
incorporated religious society may 
not be determined on a preliminary 
objection.—^Bunting v. Safe Building 
& Loan Ass'n, 20 PaDist. & Co. 662. 

25. Ky.—^Bennett v. Morgan, 66 S. 
W. 287, 112 Ky. 512, 23 Ky.L. 1824. 

54 C.J. p 98 note 68. 

26. Ky.—Humphrey v. Burnside, 4 
Bush 215. 

27. Iowa—Osceola Presb. Church v. 
Harken, 168 N.W. 692, 177 Iowa 
195. 

W.Va—^Potts V. Longest, etc., Co., 
103 S.B. 279, 86 W.Va 167. 

28. N.T.—^Bundy v. Birdsall. 29 
Barb. 31. 

29. U.S.—Sunday School Union of 
African M. E. Church v. Walden, 
C.C.A.Tenn., 121 F.2d 719. 

54 C.J. p 98 note 73. 

30i Mass.—^Attorney General v. 

Clark, 45 N.E. 183, 167 Masa 201. 
54 C.J. p 98 note 74. 

3L Conn.—^Tilden v. Metcalf, 2 Day 
259. 

N.T.—In re Conger, 184 N.T.S. 74, 
113 Miso. 129. 

The Boman CathoUo Chnreh in 
the Philippines is a Juridical entity 
and may maintain an action in the 
courts of the Philippine Islands, al¬ 
though not registered as a corpo¬ 
ration—^Harty v. Sandln, 11 Philip¬ 
pine 450« 
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tion for public worship legal rights, such as to sue, 
there must be either a special law declaring its 
existence, or an incorporation under the provisions 
of the general law relating to religious societies,^^ 
and that, in the absence of any statute authorizing 
actions in favor of a religious corporation, the pres¬ 
ident of such corporation may not maintain an ac¬ 
tion therefor in his wvn name.33 It has been held 
that the right of a religious corporation to sue is 
not affected by the fact that its officers are de facto, 
not having been legally elected,^^ or that there is 
a vacancy in an office,35 or that it has not caused 
certificates of incorporation to be filed in the of¬ 
fice of the secretary of state,36 or that it has lost 
its corporate existence by nonuser or failure to 
keep up its church organization,^^ or that it is 
holding real estate in excess of the amount allowed 
by law,38 or that it has altered its doctrines, wor¬ 
ship, or discip]ine,39 or that the action was not 
authorized by the trustees, the governing body of 
the corporation.^® 

Generally it is held that a suit by a religious cor¬ 
poration must be brought in its corporate name,^^ 


and not in the names of its members.^3 xhe officers 
and trustees may sue when they, and not the so¬ 
ciety, are the incorporated body,^3 and an action 
may be brought in their names on an obligation 
entered into between their predecessors as trustees 
for the society and third persons,without joining- 
their predecessors as parties plaintiff.^® 

Under some statutes it has been held that an in¬ 
corporated religious society must sue in the name 
of its trustees,^® and a suit by a religious corpo¬ 
ration may be instituted by its trustees,^^ and, if the 
trustees refuse to institute a proceeding which it is 
their.duty to institute, it may be instituted in the 
right of the church corporation by anyone who 
has sufficient interest to entitle him to do so,48 
but, in the absence of such request directed to the 
trustees, one may not be authorized to sue in the 
name of the church by the vote of a general con¬ 
gregational meeting.^® 

§ 103. Against Society or Members in Gen¬ 
eral 

a. Unincorporated society 


32. N.Y.—^Van Buren v. Gansevoort 
Reformed Church, 62 Barb. 495. 

64 C.J. p 9S note 75. 

33. N.T.—^LowenthaJl t. Wiseman, 
56 Barb. 490. 

3^ Wls.—^West Koshkonon^r Congr. 
V. Ottesen, 49 N.W. 24, 80 Wls. 
62. 

35. La.—St. Louis Church v. Blanc, 

8 Rob. 51. 

54 C.J. p 98 note 80. 

36. Cal.—’Mora v. Murphy, 23 P. 
63, S3 Cal. 12. 

N.M.—Probst V. Domestic Missions, 
5 P. 702, 3 N.M. 237, reversed on 
other grounds 9 S.Ct 263, 129 U.S. 
182, 32 L.Ed. 642. 

37. N.Y.—In re Cutchogue Cong. 
Church, eta, SO N.E. 43. 131 N.Y. 
1—Matter of Arden, 4 N.Y.S. 177, 
1 Conn.Surr. 159. 

38. W.Va.—Wheeling First English 
E\’angelical Lutheran Church v. 
Arkle, 38 S.B. 486, 49 W.Va. 92. 

39. Mass.—^King's Chapel v. Pelham, 

9 Mass. 501. 

40. Mo.—Second Baptist Church v. 
Beecham, App., 180 S.W. 1065. 

41. Mich.—^Holwerda v. Hoeksema, 
206 N.W. 564. 232 Mich. 648. 

54 C.J. p 99 note 87. 

42„ Mich.—^Holwerda v. Hoeksema, 
supra. 

43 . •Pa.---Franklin M. B. Church v. 
Equitable Surety Co., 112 A. 661, 
269 Pa. 411. 

Trustees or society las Incorporated 
body see supra S 9. 


44. Wls.—Skinner v. Richardson, 45 
N.W. 318. 76 Wis. 464. 

45. W’ls.—Skinner v. Richardson, 
supra. 

48. Ill.—Ada St M. R Church v. 

Gamsey, 66 Ill. 132. 

54 C.J. p 99 note 95. 

47. Ky.—^Damron v. Clifton, 202 S. 

W.2d 721, 305 Ky. 21. 

Md.—Guthrie v. Centred Baptist 
Church of Baltimore City, 67 A.2d 
310, 189 Md. 692. 

Snforcixiar bequest 

Trustees have been held to be 
proper parties plaintiff to bring suit 
to compel the enforcement of pro¬ 
visions in a will in favor of the 
church.—Cabe v. Vanhook, 87 S.B. 
464, 127 N.C. 424. 

Original trustees 

WTiere affidavit of Incorporation of 
a religious society named certain 
trustees and no corporate records 
were produced showing any change 
in the trustees, original trustees 
had right to maintain a suit on be¬ 
half of the church corporation.— 
First Apostolic Church of New Ha¬ 
ven, Ill., V. Holtzclaw, 84 N.R2d 
167, 336 I11.APP. 393. 

Trustees who have withdrawn 
from the church and abandoned their 
rights In the property may not in¬ 
stitute an action in the name of the 
corporation.—Saints of Spokane v. 
Bailey, 279 P. 750. 153 Wash. 294. 

An election subsequent to the fil¬ 
ing of suit is not sufficient to sus¬ 
tain the action.—Samuel Israelite 
Baptist Church v. Thomas, 2 La.A., 
Orleans, 178. 


.Authorization by vote of congrega¬ 
tion 

(1) A church corporation which 
has adopted the congregational form 
of church government may not sue 
in the absence of authority granted 
to it by the congregation for the in¬ 
stitution of the suit.—^Blount v. Six¬ 
teenth St. Baptist Church, 90 So. 602, 
206 Ala. 423. 

(2) A provision of church’s arti¬ 
cles of incorporation, imposing duty 
on its trustees to make all contracts, 
prosecute and defend suits, eta, for 
purpose of carrying out church’s in¬ 
tention as determined by majority 
of members thereof, did not author¬ 
ize trustees to prosecute suits, unless 
first directed by vote of majority of 
church members to do so.—^Honey 
Creek Regular Baptist Church v. 
Wilson, Ohio App., 92 N.R2d 419. 

(3) Officers of Baptist Church had 
authority to procure in church’s 
name injunction restraining disor¬ 
derly conduct by faction opposed to 
pastor without obtaining authoriza¬ 
tion from the congregation, although 
charter provided that trustees should 
act for church In general manage¬ 
ment of its business affairs under 
instruction of the church.—^McGhee 
V. Sharpe, 153 So. 840, 179 La. 279. 

48. Md.—Guthrie v. Central Baptist 
Church of Baltimore City, 67 A,2d 
810, 189 Md. 692. 

lUnozlty of board of trustees 
N.Y.—Saunders v. Armstead, 18 N.Y. 
S.2d 279, 2^9 App.Div. 119. 

49. Md.—Guthrie v. Central Bap- 
*tist Church of Baltimore City, 67 
A.2d 310, 189 Md. 692. 
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b. Quasi corporation 

c. Incorporated society 

a. Unincorporated Society 

Unless such suit is authorized by statute, an unin¬ 
corporated reilgious society may not be sued as such. 

In accordance with the rules applicable to unin¬ 
corporated associations generally, as discussed in 
Associations § 35, an unincorporated religious so¬ 
ciety may not be sued as such,50 except where such 
action is authorized by statute.5i If unincorporated, 
the individual members may be sued collectively, 
or, if too numerous to admit of all being brought 
before the court, one or more may be sued, and 
may defend for the whole.52 It has been held, 
sometimes by reason of statute, that a church may 
be sued in the name of its trustees,^^ and suit may 
be brought against the trustees on an obligation in¬ 
curred in their representative capacity.64 

b. Quasi Gorporatioii 

Where a religious society Is a quasi corporation. It 
may be sued. 

A religious society, endowed by statute with legal 
existence and vested with certain powers, although 
not incorporated, may be sued on the few obliga¬ 
tions which it is empowered to incur,55 but a suit 
against an unincorporated religious society by name, 
being a nullity, may not be changed by amendment 
into a suit against a quasi-incorporated body.® 6 


c. Incorporated Society 

A church, If incorporated, may be sued In Its cor¬ 
porate name. 

A church, if incorporated, may be sued by its 
corporate name.5< Suit should not be brought 
against the members individuaily,®^ or, it has been 
held, against the trustees,®^ unless the trustees 
constitute the incorporated body,®® although in the 
latter case it has been held that the trustees should 
be sued as a corporation and not as tnistees.®^ 

§ 104. Between Societies and Their Members 

An action may bo maintained between a church and 
Its members or officers. 

An action may be maintained between a church 
and its members or officers.®^ Thus, a member may 
maintain a tort action against the church for per¬ 
sonal injuries.®^ A trustee may sue other trustees 
of the same society to restrain their unlawful acts,®^ 
as, for example, a consolidation with another society 
in violation of the terms of the trust under which 
the property is held.®® Members of an unincorpo¬ 
rated association, by delegating to its board of ed¬ 
ucation, a corporation, power to supervise and con¬ 
duct the administration of its schools and colleges, 
do not thereby deprive themselves of the right and 
power to sue its colleges and their trustees to pre¬ 
vent violations of trust and for accountings of prop¬ 
erty wrongfully disposed of.®® A member may sue 
trustees of an incorporated religious society to en¬ 
join their wrongful interference with his member- 


50. Fla.—Hunt v. Adams, 149 So. 
24. Ill Fla. 164—L W. Phillips & 
Co. V. Hall, 128 So. 635, 99 Fla. 
1206. 

Qa.—Walker v. Ful-Kalb, Inc., 183 S. 
B. 776, 181 Ga. 574—Smith v. Jar- 
rett. 46 S.B.2d 626, 76 Ga.App. 525. 
Ohio.—Congregation of St. Augustine 
Roman Catholic Church of 3^Iin- 
ster V. Metropolitan Bank of Lima, 
App., 32 N.E.2d 518. 

Pa.—^Pyzdrowski v. Tarkowskl, 8 A. 

2d 458, 137 Pa.Super. 118. 

Tex.—-McCall v. Capers, Civ.App., 105 
S.W.2d 323—^American Ins. Co. v. 
Bdwards, Clv.App., 78 S.W.2d 1020. 
54 C.J. p 99 note 99. 

Quarterly conference of Methodist 
church could not be sued by name.— 
Boston Five Cents Sav. Bank v. 
Trustees of Methodist Religious Soc. 
tn Boston, 4 N.K2d 315, 295 Mass. 
480. 

6L Ala.—Hamner v. Carroirs Creek 
Baptist Church, 51 So.2d 164, 255 
Ala. 277—^Bailey v. Washington, 
185 Sq. 172, 236 Ala. 674. 

Statute authorizing suits against 
unincorporated business associations 
does not authorize suit against un¬ 


incorporated religious society.—^Real¬ 
ty Trust Co. V. First Baptist Church 
of Haskell, Tex.Civ.App., 46 S.W. 
2d 1009. 

52. lowcL—^Keller v. Tracy, 11 Iowa 
530. 

Pa.—^Pyzdrowski v. Tarkowskl, 8 A. 

2d 458, 137 Pa.Super. 118. 
Committee executing contract 
Pa,—^Pyzdrowski v. Tarkowskl, su¬ 
pra. 

Suit against minority of member- 
^p of church will not bind church 
property under judgment against in¬ 
dividuals who are members of 
church.—Walker v. Ful-Kalb, Inc., 
183 S.R 776, 181 Ga. 574. 

53. N.H.—Davis v. Bradford, 58 N. 
H. 476. 

N.T.—White V. Miller, 71 N.T. 118, 
27 Am.B. 13. 

54. Mo.—Moore v. Stemmons, 68 
S.W. 224, 94 Mo.App. 475. 

55. U.S.—Sunday School Union of 
African M. B. Church v. Walden, 
C.CJLTenn.. 121 F.2d 719. 

54 C.J. p 99 note 6. 

56. Ga.—^Lcmgford v. Mt Zion Bap¬ 
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tist Church, 97 S.B. 102, 22 Ga» 
App. 696. 

57. Iowa—^Keller v. Tracy, 11 Iowa 
530. 

54 C.J. p 99 note 9. 

58. N.Y.—Groesbeeck v- Dunscomb, 
41 How.Pr. 302. 

59. Md.—Tartar v. Gibbs, 24 Md. 
323. 

60. Pa—Wallace v. United Presb. 
Church Gen. Assembly, 45 A. 84, 
194 Pa 178. 

Trustees or society as incorporated 
body see supra % 9. 

61. W.Va—Staats v. McCiiskey, 126 
S.B. 337, 98 W.Va 26. 

62. N.Y.—^Anderson v. Christ Church 
of Bay Ridge, 287 N.Y.S. 403, 248 
App.Div. 684. 

63. N.Y.—^Anderson v. Christ Church 
of Bay Ridge, supra 

64. Md.—^Brown v. Scott, 118 A. 727, 
138 Md. 237. 

54 C.J. p 99 note 19. 

66. N.Y.—Stokes v. Phelps Mission, 
47 Hun 570. 

66. U.S.—Schell V. Leander Clark 
College, C.C.A.Iowa, 2 F.2d 17. 
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ship rights,®*^ but a member is not entitled to a per¬ 
sonal judgment against other members and to a 
lien on church property on a note signed by such 
other members and partly paid by the church in the 
absence of evidence as to the nature of the trans¬ 
action and in what proportion the members w'ere 
to contribute toward the payment if it were a church 
obligation.®* It has been held that a church cor¬ 
poration may not sue some of its former members 
to recover the value of property which belonged to 
the members of the church and which had been il¬ 
legally converted to other uses by defendants pri¬ 
or to the incorporation of the church.®* 

§ 105. Parties 

General rules as to parties have been applied in ac¬ 
tions involving religious societies; a church corporation 
is a necessary party to any action In which it has an in¬ 
terest. 

General rules as to parties have been applied in 
actions involving religious societies.^® All of the 
officers chosen at an election have been held to 
be necessary parties to an action to set the elec¬ 
tion aside,■‘1 and in an action to determine the right 
to office in a religious society between conflicting 
claimants, all claimants should be made parties 
thereto.^* A church corporation is a necessary 
party to any action in which it has an interest,^® 
but, where ffie only function of the church corpora¬ 
tion is to hold the legal title to the property of the 
church and it has no powers with respect to mem¬ 
bership, it is not a necessary party to a litigation 
with respect to membership.^^ The local church 
has been held to be a necessary party to an action 
to be restored to church membership and it is not 
sufficient that the larger organization of which the 
church was a member was a party.75 In an action 
against trustees to enjoin their ejecting a clergy¬ 
man, the church corporation should be made a 
party.^® The corporation is a proper, but not a 


necessary, party to an action by a member to en¬ 
join the trustees of a religious corporation from 
interference with his membership rights, where the 
acts of the trustees are alleged to be unauthorized.^*^ 
In an action by a trustee against other trustees to 
restrain their unlawful acts, it is not necessary 
that an annual conference of which the church 
is a member be made a party to the suit.*^* One 
sued by a religious corporation is not entitled to 
bring in other persons as parties on the ground 
that they and not the persons instituting the action 
are the proper officers of the corporation.*^* Where 
a suit to enforce a right of a religious corporation 
is instituted by a member, the corporation*® and its 
trustees*! must be made parties to the action. 

§ 106. Process and Appearance 

On whom process against religious corporations may 
be served depends on the statutes under which they are 
organized. 

On whom process against religious corporations 
may be served depends on the statutes under which 
they are organized; and under some statutes serv¬ 
ice must be made on the president personally, or at 
the office of the corporation, if it holds such in 
permanence, by delivery to one of its agents,*2 
but, where the service is at the office, it must ap¬ 
pear either in the petition or in the sheriffs return 
that the person served was an agent of the corpo¬ 
ration authorized to receive service.** Under oth¬ 
er statutes, service must be made on the trustees of 
the corporation or on the officers appointed by 
them.*^ Service on the last-aippointed treasurer 
and vestryman of an incorporated church with a 
dormant parish is sufficient to give the court ju¬ 
risdiction, even though the church defaults.*® 

A statute authorizing service of process on an un¬ 
incorporated business association by leaving a copy 
of the summons at its usual place of business has 
no application to unincorporated religious associa- 


67. TVis.—‘Masbruch v. Von Oehsen. 
157 N.W. 776. 16S Wis. 208. 

68. Ohio.—iMeyer v. Liipskl, 10 Ohio 
S. & aP. 95, 7 Ohio N.P. 36$. 

69. Ga.—^Mountain Top Missionary 
Baptist CSiurch v. Mcliarty, 66 S. 
EL 243. 133 Ga. 548. 

TO. N.T.—Saunders v. Armstead, 18 
K.T.S.2d 279. 269 App,Div. 119. 
Parties to actions with respect to 
church property see supra S 76. 

71. Tex.—Davis v. Turner, CivJLpp.. 
145 S.W.2d 258. 

72. NXL—Kerr v. Hicks. 70 S.R 468, 
154 N.e 265. 38 LuR.A.,N.S., 629. 

73 . N.J.—Iiewis v. Htola, 50 A.2d 

859, 189 217. 


74. Tex.—David v. Carter, Civ«A.pp.. 
222 S.W.2d 900, refused no revers¬ 
ible error. 

75. Colo.—Knauss v. Seventh-Day 
Adventist Ass'n of Colo., 190 P.2d 
590. 117 Colo. 640. 

76. N.T.—^Lawyer v, Cipperly, 7 
Paige 281. 

77. Wis.—^Masbruch v. Von Oehsen, 
157 N.W. 775, 168 Wis. 208, 

78. Md.—^Brown v. Scott, 118 A. 727, 
138 Md. 237. 

79. N,J.—^Ebenezer Baptist Church 
V. Barber, 183 A. 469, 14 N.J.Mlsc. 
192. 

80. N.T. —Saunders v. Armstead, IS 
N.T.a2d 279. 259 Appj:)lv, 119. 
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81. N.T.—Saunders v. Armstead, 
supreu 

82. La.—New Orleans v. Christ 
Church, 8 LaJUin. 453. 

Soman OathoUo archbishop of Bos¬ 
ton was held corporation on which 
service could be made on agent in 
charge of its business.—Zani v. 
Phandor Co., 188 N.B. 600, 281 Mass. 
139. 

83. La.—New Orleans v. Christ 
Church, 2 LaJ^nn. 458. 

84. N.T.—^Berrian v. New Tork 
Methodist Soc., 4 Abb.Pr. '424, 

54 C.J. p 100 note 42. 

85. S.C.—Protestant H.p 1 s cx> p a 1 
Church v. Church of !M666iah« 105 

I asL 414,115 aa 235^ 
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tions so as to permit service thereon by leaving a 
copy of summons at the church.^® Where the 
trustees of an unincorporated religious society hold 
the title to the property which is the subject of 
the suit, service of process on the chairman of the 
board of trustees is sufficient®*^ Under a statute 
so providing, an unincorporated religious associa¬ 
tion may be served by serving a trustee®® or offi- | 
cer,®® and it has been held that such service oper¬ 
ates to make all who were members of the socie¬ 
ty at the time the obligation sued on was incurred 
parties defendant®® 

A statement in a summons as to the capacity in 
which plaintiff sues may be amended to conform 
to the fact.®^ 

§ 107. Pleading 

The facts entitling the plaintiff to relief In an ac> 
tion by or against a religious society must be set forth 
In the complaint or petition. 

The facts entitling plaintiff to relief in an ac¬ 
tion by or against a religious societj^ must be set 
forth in the complaint or petition,®® as, for example, 
authorization to sue®® in an action brought by trus¬ 
tees of an incorporated®^ or unincorporated®® reli¬ 
gious society; authorization by defendants of the 
work done, in an action to recover for work and 
material on a church building;®® absolute convey¬ 


§§ 106-107 

ance to church authorities free of trust, in an ac¬ 
tion to remove alleged implied trusts as clouds on 
the title ;®'^ conformity by the minority and non¬ 
conformity by the majority to the rules and disci¬ 
pline of the church, in an action by a minority of 
church trustees to enjoin interference by the ma¬ 
jority;®® bad faith or conspiracy to injure, in an 
action by a church member seeking relief from 
disciplinary proceedings against him;®® right un¬ 
der church rules to a new trial on charges against 
a member after decision by conference on appeal, 
in an action to recover damages for refusal to- 
grant it;i a threat to oust the officers of a church 
from its management, in an action for an injunc¬ 
tion,*2 the civil rights and powers of a church with 
respect to certain rules and regulations on which 
plaintiff bases his right to recover, in an action 
by a pastor to recover his salary from the bishop 
of a Roman Catholic church;® and removal by the 
proper ecclesiastical authority, in an action to re¬ 
strain a rector acting as such for failure to com¬ 
ply with church tenets.^ A petition against the 
trustees of an unincorporated religious society has 
been held insufficient where its fails to contain a 
description of the church property sought to be sub¬ 
jected to the claim.® Trustees of a church, in¬ 
corporated or unincorporated, in declaring on their 
title need not set forth how the trust was created or 
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86. Ohio,—^Sticks v. Methodist 
Episcopal Church, 4 Ohio Dec., Re¬ 
print, 86, 1 Clev.li.Rep. 14. 

Sehtors 

Service may be made on the par¬ 
ties who are the debtors.—Hiclts v. 
Methodist Episcopal Church, supra. 

87. Okl.—^Board of Trustees of Full 
Gospel Temple v. City of Okla¬ 
homa ex rel. Rauch, 166 P.2d 91, 
196 Okl. 491. 

88. Okl.—Light of Truth Spiritual¬ 
ist Church of Tulsa v. Davis, 181 
P.2d 969, 198 Okl 694. 

B8. S.C.—^Elliott V. Oreer Presby¬ 
terian Church, 186 S.E. 651. 181 
S.C. 84. 

90. S.C.—Elliott V. Oreer Presby¬ 
terian Church, supra. 

91. Me.—Anderson v. Brock, 8 Me. 
243. 

54 CJ, p 100 note 44. 

92 . Ga.—^Pirst Oiristian Church of 
'Dublin V. JefCsrson Standard Life 

Ins. Co.. 187 S.B, 729. 183 Ga. 167. 
Tex,—^Davla v. Turner, Civ.App., 148 
S.W.2d 256. 

Wis.—^Bauhs V. St. James Congregar 
tlon, Madison, 37 N.W.2d 842, 266 
Wis. 108. 

Pleadings in actions with respect to 
church property see supra 6 76. 


Petition held snffleient 
Ga.—Hams v. Bandy, 187 S.B. 99, 
182 Ga. 844. 

Petition held iasui&eient 
Cal.—^Linke v. Church of Jesus 
Christ of Latter Day Saints, 163 
P.2d 44, 71 Ca!.App.2d 667. 

Wis.—^Bauhs v, St. James Congrega¬ 
tion. Madison, 37 lSr.W.2d 842, 255 
Wla 108. 

Pleading held to state cause of ac¬ 
tion in equity 

Ala.—-Vaughn v. Pansey Friendship 
Primitive Baptist Church, 41 So.2d 
403. 253 Ala. 439. 

Kan.—^Wllliaanstown Baptist Church 

V. Henley, 148 P.2d 269, 168 Kan. 
324. 

Pleading held not to state cause of 
action In equity 

Ark.—Hill v. Crater, 83 S.W.2d 371, 
182 Ark. 1007. 

N’.J.—Scott V. Cholmendeley, 18 A. 

2d 617,129 H.J.Eq. 152. 

93. Ky.—^Damron v. Clifton, 202 S. 

W. 2d 721, 305 Ky, 2L 

A snlt Instituted to enforce a right 
of a religions corporation by anyone 
other the trustees should al¬ 

lege that the trustees refused to in¬ 
stitute the proceeding, the facts 
showing their duty so to do, and 
plaintlfTs right to sue under the 
circumstances. 

Md.—Guthrie v. Central Baptist 
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Church of Baltimore City, 67 A.2d 
310,189 Md. 692. 

N.T.—Crawford v. Manning, 63 N.T. 
S.2d 641. 

Pleading held sufficient 
Ga.—-Harris v. Bandy, 187 S.E. 99, 
182 Qa. 844. 

Ky.—Cecil v. Meade. 202 S.W.2d 722, 
305 Ky. 22. 

94. HI.—^Evangelical Lutheran St. 
Matthew's Cong. v. Bethards, 202 
I11.APP. 87. 

95. Mo.—Tucker v. West Missouri 
Diocese. 264 S.W. 897. 

98. Pa.—^Frey v. Dougherty, 132 A. 
717, 286 Pa. 45. 

97. Fla,—Reid v. Barry, 112 So. 846, 
93 Fla. 849. 

98. Md.—^Brown v. Scott, 113 A. 727. 
138 Md. 237. 

99. Mass.—^Taylor v. Heal, 157 N.B. 
646, 260 Mass. 427. 

1. Kan.—^Linderholm v. Kansas Con¬ 
ference. etc., 155 P. 24, 97 Kan. 
212 . 

2. Tex.—Schumann v. Dally, Civ. 
App., 29 S.W.2d 422. 

3. N.T.—^Baxter v, McDonnell, 49 H. 
B. 667, 155 H.T. 83, 40 L.R.A. 670. 

4. N.T.—Nemolovsky v. RykhloflT, 
176 H.Y.S. 617, 187 App.Div. 290. 

5. G€l—S mith V. Jarrett, 46 SjE.2d 
625^ 76 G&*App. 625. 
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how their title accrued, it being sufficient to aver the 
fact of their property and the injury.® 

An answer filed by an unincorporated religious 
society has been held to inure to the benefit of its 
members." The officer of a religious congregation 
on whom process was served as alleged agent for 
the purpose of process on a religious society organ¬ 
ized as a legal entity under the statute may plead 
nul tiel corporation in his own name or in the name 
of the society.® In an action against a bishop as 
trustee for a religious congregation on a contract 
alleged to have been made by an officer of the con¬ 
gregation, an affidavit of defense stating that the 
congregation was incorporated and that the officer 
had no authority from the corporation to make the 
alleged contract was held sufficient to prevent sum¬ 
mary judgment.^ 

Incorporation of a religious society is not suffi¬ 
ciently alleged by a recital in the pleading that de¬ 
fendants were members of a religious society.^® 
An application for a writ of garnishment signed by 
a single church trustee has been held sufficient, 
the trustee’s authority to represent the church be¬ 
ing presumed whether the church was incorporated 
or unincorporated.^^ Where in an action to enjoin 
interference with the pastor of a church it was 
held that the court lacked jurisdiction because no 
one having a property interest was party to the 
action, an amendment of the pleading to add the 
trustees and members of the church as parties was 
held proper.i2 

Issues and proof. If the declaration against a 
church as a corporation is not traversed by a de¬ 


nial of the incorporation, proof of a de jure incor¬ 
poration is not required of plaintiff if a de facto 
incorporation is shown.!® It has been held that 
petitioners alleging that a religious corporation was 
organized under the Religious Corporations Law 
may not avail themselves of the provisions of the 
iMembership Corporations Law.!^ Evidence that de¬ 
fendant church is not a corporation is not admis¬ 
sible in the absence of a specification of defense tak¬ 
ing issue with the allegation in the writ that it 
was.!® Evidence that defendants were trustees of 
a religious society and so entitled to possession of 
its property is not admissible under a general denial 
in an action by the society and its trustees against 
certain individuals named as trespassers.!® 

§ 108. Presumptions and Burden of Proof 

The burden Is generally on the plaintiff in an action 

or against a religious society to prove the material 
facts of his cause of action. 

As in other actions, the burden is generally on 
plaintiff in an action by or against a religious so¬ 
ciety to prove the material facts of his cause of 
action.!*^ The burden is on plaintiff to prove that 
the acts of the church official on which he bases his 
right to recover were either authorized!® or rati¬ 
fied!® by tbe church. Prima facie, a church “unit¬ 
ed with Rome’’ is subject to the canon law and de¬ 
crees of the Roman Catholic Church and the bur¬ 
den of proof is on one claiming the contrary.®® 

Presumptions, A presumption of incorporation 
exists where a church is sued as an entity and an¬ 
swers to the merits without raising that issue.®! 
A presumption favors the regularity of proceedings 


6. Colo.—Shlpton v. Norrid, 1 Colo. 
404. 

7- S.C.—Elliott V. Greer Presbyteri¬ 
an Church, 1S6 S.E. 651, 181 S.C. 
84. 

8. Miss.—Gullett v. I^rst Christian 
Church. 122 So. 732, 154 Miss. 616. 

9. Pa.—McGlynn v. Hoban, 42 Pa. 
Super. 478. 

10. Mo.—^Riffe V. Proctor, 74 S.W. 
409, 99 Mo.App. 601. 

11. Tex—Queen Ins. Ca v. Keller. 
Civ.App., 186 S.W. 359. 

12. N.J,—New Jersey Annual Con¬ 
ference of First Episcopal Dist. of 
African Methodist Episcopal 
Church V. Lattimore, 78 A.2d 830, 
12 N.J.Super. 15. 

13. Mass.—Whitmore v. Plymouth 
Fourth Congr. Soc., 2 Gray 306. 

14. N.T.—^Taylor v. Day Star Bap¬ 
tist Church, 92 N.Y.S.2d 206, 196 
Misc. 449. 

15. Mass.—Towns end y. Lowell 


First Freewill Baptist Church, 6 
Cush. 279. 

16. La.—^Holmes v. Hall, 123 So. 
807, 168 La. 1133. 

17- N.D.—^Boozenny v. Desenko, 10 
N.W.2d 240. 72 N.D. 684. 

Ohio.—Honey Creek Regular Baptist 
Church V. Wilson, App., 92 N.E.2d 
419. 

Pa.—Sliwinski v. Bednarcik, Com.Pl., 
31 Luz.Leg.Reg. 319. 

Presumptions and burden of proof 
in actions with respect to church 
property see supra 9 77. 

Bemoval ftom oAce 
In injunction suit by duly elected 
members of parish council, defend¬ 
ants, claiming to be plaintiffs* suc¬ 
cessors in oflace, had burden of prov¬ 
ing contention that lawfully consti¬ 
tuted executive committee had re¬ 
moved plaintiffs pursuant to church 
constitution.—^Lulejian v. Hagoplan, 
177 A. 16, 317 Pa. 433. 

1^. N.T.—Columbia Bank v. Gospel 
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Tabernacle Church, 28 N.B. 29, 127 
N.T. 361. 

Pa.—^Diuguld V. Bethel African 
Methodist Episcopal Church of 
Pittsburgh, 180 A. 737, 119 Pa. 
Super. 493. 

Competent tribnnal 
Burden was on complainants, re¬ 
lying on findings of committee of 
persons who purported to try pas¬ 
tor as an adjudication of a compe¬ 
tent ecclesiastical tribunal, to es¬ 
tablish that the committee was a 
competent ecclesiastical tribunal.— 
Trustees of Delaware Annual Con¬ 
ference of Union American Meth¬ 
odist Episcopal Church v. Ennis, 29 
A.2d 374, 27 Del.Ch. 243. 

19. Pa.—Davidsvllle First Nat. Bank 
V. St. John’s Church, 146 A. 102, 
296 Pa. 467. 

64 C.J. p 101 note 76. 

20. Pa.—^Takach v. (Molchany, 177 
A. 697, 318 Pa. 66. 

21. Geu—^Zeigler v. Perry, 141 S.E. 
426, 37 QeuApp. 647. 
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brought in the name o£ all the trustees of a 
church,22 and the signing of the necessary appli¬ 
cations and affidavits by one is presumed to have 
been authorized by all.23 A presumption favors 
the authority of church trustees to incur indebted¬ 
ness for the repair and improvement of the church 
property in the absence of church regulations to 
the contrary.24 There is no presumption arising 
from the fact that notes, purporting to be corpo¬ 
rate notes, were signed by the president, secretary, 
and treasurer in their official character, that they 
were authorized, or that they were based on a legal 
consideration.25 No presumption as to powers of 
church judicatories arises from the mere name of 
the church ;26 nor will the power to remove a 
rector be presumed from the power of appointment 
and transfer.27 

§ 109. Admissibility of Evidence 

General rules as to the admissibility of evidence have 
t>een applied in actions J3y or against religious societies. 


The general rules as to the admissibility of evi¬ 
dence have been applied in actions by or against 
religious societies.28 Evidence that church mem¬ 
bers knew the facts on the basis of which an es¬ 
toppel against them is claimed is admissible on 
that issue.22 Connection with other so-called reli¬ 
gious associations proved to have followed immoral 
practices is admissible to prove familiarity with, 
and knowledge of, such practices on the part of 
the founder of an association which plaintiff alleges 
he was fraudulently induced to join and as bearing 
on the issue of fraud.20 

§ 110. Weight and Sufihciency of Evidence 

General rules as to the weight and sufficiency of evi¬ 
dence have been applied in actions by or against reli¬ 
gious societies. 

The general rules as to the weight and sufficien¬ 
cy of evidence have been applied in actions by or 
against religious societies.®! Hearsay evidence re¬ 
ceived without objection and uncontradicted, has 


22. Tex.—Queen Ina. Co. v. Keller, 
Civ.App., 186 S.W. 359. 

23. Tex.—Queen Ins. Co. v. Keller, 
supra. 

24. Tenn.—Wilson v, Clinton Chapel 
African M. E. Zion Church, 198 
S.W. 244, 138 Tenn. 398. 

25. N.Y.—People's Bank v. St, An¬ 
thony's Roman Catholic Church, 17 
N.E. 408, 109 N’.T. 512. 

26. N.T.—^Nemolovsky v. Rykhloff, 
175 N.Y.S. 617, 187 App.Div. 290. 

27. N.Y.—^Nemolovsky v. Rykhloff, 
supra. 

28. Note given by anotSier fox 
church debt 

Promissory note, given for reli¬ 
gious society's debt by another, who 
Is alone bound thereon, may be in¬ 
troduced in evidence on trial of ac¬ 
tion against society on original debt. 
—St. Louis Union Trust Co. v. Ore¬ 
gon Annual Conference of M. 
Church, D.C.Or., 14 F.Supp. 35. 

29. S.D.—Stableln v. Hutterische 
Gemelnde, 177 N.W. 810, 43 S.D. 54. 

•30. U.S.—^Hansel v. Purnell, C.C.A. 
Mich., 1 F.2d 266, certiorari denied 
45 S.Ct 98, 266 U.S. 617, 69 L.Ed. 
470. 

31. N.Y.—Nikulnlkoff v. Archbishop, 
etc., of Russian Orthodox Greek 
Catholic Church, 255 N.Y.S. 653, 142 
Misc. 894. 

Pa.—St. Michael's R. G. C. C. v. 
National Liberty Ins. Co., Com.Pl., 
38 Luz.Leg.Reg. 25, 12 SomXeg.J. 
130. 

Tex.—^Davis v. Turner, Civ.App., 148 
S.W.2d 266. 

Weight and sufficiency of -e'vidence 
in actions with respect to church 
property see supra $ 77. 
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Svidenca held snfficieiit 

(1) To support verdict, judgment, 
or findings. 

Ark.—McCarroll Agency v. Protect¬ 
ory for Boys under Care of Fran¬ 
ciscan Bros, of Cincinnati, Ohio, 
124 S.W.2d 816, 197 Ark. 534. 
Ky.—Yeary v. White, 105 S.W.2d 609, 
268 Ky. 471. 

Minn.—Parker College v. Minnesota 
Annual Conference, 235 N.W. 12, 
182 Minn. 501. 

Mo.—V^^eigel v. Reintjes, App., 154 
S.W.2d 412. 

N.Y.—W a 1 k e r Memorial Baptist 
Church V, Saunders, 17 N.Y.S.2d 
842, 173 Misc, 455, affirmed 21 N.Y. 
S.2d 512, 259 App.Div. 1010, appeal 
denied 22 N.Y,S.2d 462, 259 App. 
Div. 1077, reversed on other 
grounds 35 N,E.2d 42, 285 N.Y. 
462, reargument denied 35 N.E.2d 
944, 286 N.Y. 607, motion denied 37 
N.B.2d 147, 286 N.Y. 707, motion 
denied 39 N.B.2d 294. 285 N.Y. 462 
—S. S. & B. Live Poultry Corpora¬ 
tion V. ICashruth Ass'n of Greater 
New York, 285 N.Y.S. 879, 168 Misc. 
358. 

Pa.—^Diuguid v. Bethel African 
Methodist Episcopal Church of 
Pittsburgh, 180 A. 737, 119 Pa. 
Super. 493. 

Tex.—^David v. Carter, Civ.App., 222 
S.W.2d 900, refused no reversible 
error—^Flrst Baptist Church of 
Taft V. West, Civ.App., 120 S.W,2d 
628, error refused. 

(2) To show that removal of pas¬ 
tor was irregular and unlawful.— 
Slaughter v. Dempsey, 162 P.2d 843, 
71 Cal.App.2d 396. 

(8) To show other matters. 

N.Y.—^Application of Elaminsky, 295 
N.Y.S. 989, 251 App.Div. 132, re- 
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argument denied In re Kaminsky, 
298 N.Y.S. 171, 261 App.Div. 795, 
affirmed 13 N.E.2d 456, 277 N.Y. 
624—S. S. & B. Live Poultry Corpo¬ 
ration v. Kashruth Ass'n of Great¬ 
er New York, 285 N.Y.'S. 879, 168 
Misc. 358. 

Pa—Moneta v. Varnak, 15 A.2d 860, 
339 Pa 479. 

Wis.—^Zimmers v. St. Sebastian's 
Congregation, 46 N.W.2d 820, 268 
Wls. 496. 

Evidence held insufficient 

(1) To establish authority to act 
for church.—Randall Bros. v. Volp, 
61 S.E.2d 303, 83 GaApp. 427. 

(2) To establish ratification by 
church.—^Randall Bros. v. Volp, su¬ 
pra 

(3) To establish alleged church 
rule or regulation. 

Mo.—Longmeyer v. Payne, App., 206 
S.W.2d 263. 

Ohio.—^Honey Creek Regular Baptist 
Church V. Wilson, App., 92 N.E.2d 
419. 

(4) To show other matters. 

Ill.—^Taheny v. Catholic Bishop of 
Chicago, 26 N.E.2d 667, 304 IllJLpp. 
681. 

N.Y.—Nikulnlkoff v. Archibishop, 

etc., of Russian Orthodox Greek 
Catholic Church, 265 N.Y.S. 663, 
142 Misc. 894. 

N.D.—Boozenny v. Desenko, 10 N.W. 
2d 240, 72 N.D. 584. 

Ohio.—^Honey Creek Regular Baptist 
Church V. Wilson, supra 
Tex.—Davis v. Turner, Civ.App., 148 
S.W.2d 266. 

Wis.—'Kerler v. Evangelical Eman¬ 
uel's Church of Hales Corners, 292 
N.W. 887, 236 Wis. 209. 
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been held sufficient to support a finding of the ex¬ 
istence of the fact testified to therein.^s Church 
membership is sufficiently proved by admission con¬ 
tained in the pleading.33 The fact that a building 
contract was the contract of a religious corpora¬ 
tion executed by its duly authorized agent is suffi¬ 
ciently proved by an admission to that effect con¬ 
tained in the original answer of the corporation, 
even though the authority was denied in a later 
amended answer.^^ The authority of a rector to 
bind the church in the employment of an architect 
is not sufficiently established by proof that he was 
president of the vestry in the absence of evidence 
of church regulations giring the president that 
power.35 Authority of a rector to waive provisions 
of a building contract is not proved by evidence of 
his authority to make the contract.36 Authority by 
a board of church trustees to its president to sign 
a note is not sufficiently proved by evidence mere¬ 
ly of conversation between the trustees as to the 
need of money in the absence of evidence of any 
vote or resolution.37 Evidence that a note was 
signed by the president, secretary, and treasurer 
of a religious corporation is not sufficient to charge 
the corporation with liability thereon in the absence 
of evidence that the note was made with the author¬ 
ity of the trustees.58 Execution of a contract by 
a religious corporation is not proved by signature 
of an individual followed by initials indicating his 
membership in another religious order.3 9 Clear and 
convincing proof of fraud on the part of church 
trustees in securing a consolidation of churches 
and a conveyance of its property by the merged 
church is not necessarily established by the testi¬ 
mony of an equal number of wntnesses on both sides 


of that issue.^® 

§ 111. Dismissal and Nonsuit 

A dismissal or nonsuit is proper where there Is no 
evidence in support of the plaintiff's claim. 

Following general rules, a dismissal or nonsuit 
is proper where there is no evidence in the case 
in support of plaintiiFs claim,but not otherwise.42 
A suit brought by trustees of a church will not be 
dismissed at the instance of individual trustees act¬ 
ing in their private interests against the wishes 
of members and the other trustees.^^ 

§ 112. Questions of Law and Fact 

In actions by and against religious societies, issues 
as to which there is a conflict of evidence are for the 
jury. 

General rules governing questions of law and fact 
are applicable in actions by or against religious 
societies.'*^ The weight and sufficiency of the evi¬ 
dence are for the jury, and, if there is evidence in 
the case which fairly tends to support plaintiffs 
right to recover, it is error to direct a verdict for 
defendant.'*^ In actions involving a conflict of evi¬ 
dence on the issue, it has been held to be a ques¬ 
tion of fact for the jury whether a religious society 
was a corporation at a particular time,^® whether 
the book of discipline of the church had in effect 
been adopted in lieu of by-laws,whether defend¬ 
ant entered into the contract,48 whether a particular 
officer of a religious corporation had authority to 
make a contract,^ 9 whether an unauthorized con¬ 
tract had been ratified,^o whether a rector was au¬ 
thorized to bind the church by his acceptance of 
the architect's plans,whether a sale of building 


32. S.D.—Stablein v. Hutterische 
Gemeinde. 177 N.W. 810, 43 S.D. 
54. 

54 C.jr. p 102 note 88. 

33. “WIs.—Sheehy v. Blake, 46 N.W. 
637, 77 Wis. 394, 9 tuR.A. 664. 

34. N.T.—Kelly v. St. Michael’s Ro¬ 
man Catholic Church, 133 N.Y.S. 
S28, 148 App.Div. 767. 

35. Mo.—Cann v. Church of Re¬ 
deemer, 85 S.W. 994, 111 MoA.pp. 
164. 

36. N.T.—Kelly v. St. Michael’s Ro¬ 
man Catholic Church, 133 N.Y.S. 
328, 148 App.Div. 767. 

37. N.T.—Parucki v. Polish Nat. 
Catholic Church of Holy Mother 
of Rosary, 177 N.Y.S. 206. 

38. W.Y.—Parucki v. Polish Nat. 
CathoUo Church of Holy Mother 
of Rosary, 186 N.Y.S. 702. 114 
Misc. 6. 

89- HL—-Winefleld v. Congresration 
of Resurrection, 188 HlApp. 594. 


40- Ky.—Chiles v. Seventh-Day Ad¬ 
ventist Conference Assoc., 266 S. 
W. 1103, 201 Ky. 373. 

41. N.T.—^Anderson v. Christ Church 
of Bay Ridge, 287 N.Y.S. 403, 248 
App.Div. 584. 

54 C.J. p 102 note 1. 

Where complaSnaats failed to es- 
tahliSh any right to relief, the bill 
would be dismissed with costs 
against the complainants.—^Trustees 
of Delaware Annual Conference of 
Union American Methodist Episco¬ 
pal Church V. Ennis, 29 A.2d 374, 27 
Del.Ch. 243. 

42. N.Y,—^Anderson v. Christ Church 
of Bay Ridge, 287 N.Y.S. 403, 248 
AppJ^iv. 684. 

43. Okl.—Berry v. Stillwater Second 
Baptist Church, 130 P. 686, 37 OkL 
117, 

44. Tex.—Crenshaw v. Muse, Civ. 
App., 118 S,W.2d 681. 

Questions of law and fact in ac- 

89S 


tions with respect to church prop¬ 
erty see supra § 78. 

45. Iowa.—^Moore v. First Ruthven 
Cir. M. E. Church, 90 N.W. 492, 
117 Iowa 33. 

64 C.J. p 102 note 6. 

46. Mass.—^Packard v. Duxbury First 
Cong, Parish, 162 N.B. 921, 256 
Mass. 550. 

47- N.J.—Smith v. Bethel African 
M. E. Church, 99 A. 102, 89 N.J. 
Law 397. 

48. M i nn .—^Parker College v. Minne¬ 
sota Annual Conference, 235 N.W. 
12, 182 Minn. 501. 

49. S.D.—Stablein v. Hutterische 
,Gemeinde, 177 N.W. 810, 48 S.D. 

54. 

54 C.J. p 102 note 9. 

50. Mass.—C. A. Dodge Co. v. West¬ 
ern Ave. Tabernacle Baptist 
Church, 142 N.E. 64, 247 Mass. 330. 

51. Mo.—Cann v. Church of* Holy 
Redeemer, 98 S.W. 781, 121 Mo. 
App. 201. 
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materials by a contractor acting for a church which 
had abandoned its building contract was authorized 
by the church ;52 and in actions for personal inju¬ 
ries the negligence of the church^^ and the pastor^^ 
and the contributory negligence of the person in- 
jured^s have been held to be questions of fact for i 
the jury. 

§ 113. Instructions 

Th« instructions must present the Issues raised by 
the evidence. 

Following the rules as to instructions generally, 
it has been held in actions in which a religious so¬ 
ciety was a party that the instructions must pre¬ 
sent the issues raised by the evidence,and that 
requests for instructions not conforming to the 
evidence are •properly refused.^? 

§ 114. Verdict and Findings 

Findings must be responsive to the Issues. 

Findings in actions involving religious societies 
must be responsive to the issues made by the plead¬ 
ings; and a finding of court that the proceedings 
on appeal from one ecclesiastical court to another 
were so irregular as to be null and void is respon¬ 
sive to averments in the pleading where the com¬ 
plaint alleged that the action of the appellate trib¬ 
unal was without authority and the answer averred 
that it was in accordance with the procedure of the 
church courts.5* 


§ 115. Judgment and Enforcement 

The Judgment In an action involving a religious so- 
ciety must conform to, and be supported hy, the plead¬ 
ings in the case. 

In accordance with general rules, the judgment 
in an action involving a religious society must con¬ 
form to, and be supported by, the pleadings in the 
case.59 While a court may not render a per¬ 
sonal judgment against an unincorporated religious 
society,®® except where such a judgment is author¬ 
ized by statute,®^ it may enter a judgment estab¬ 
lishing the debt and providing for its payment out 
of the property of the religious society.®^ It has 
been held that, where suit is brought against trus¬ 
tees in their representative capacity, execution may 
be levied against the trust property,®® and that a 
judgment against the trustees of a religious com¬ 
munity, rendered in an action on contracts made in 
behalf of the community, may be satisfied out of 
property belonging to the community;®^ but it 
has also been held that a judgment against the trus¬ 
tees of an unincorporated church does not author¬ 
ize the issuance of an execution against the prop¬ 
erty of the church.®® Under a statute authorizing 
suit against an unincorporated religious society by 
service of process on its oflScers, judgment may be 
entered against all or any one of its members,®® 
but no liability arises against any member unless 
judgment is entered against such member.®'^ Where 
an action is properly maintained against named de¬ 
fendants indi\4dually and as representing a class of 
church members, judgment may be entered against 


52 . Va.—Lackey v. Price, 128 S.E. 
268, 142 Va. 789. 

53. !Nr.T. —Anderson v. Christ Church 
of Bay Rldffe, 287 N.Y.S. 403, 248 
App.Div. 584. 

Wis.—Zimmers v. St. Sebastian's 
Congrregation, 46 N.W.2d 820, 268 
Wis. 496. 

54. Mo.—Weigrel v. Reintjes, App., 
164 S.W.2d 412. 

55. Mo.—Weigel v. Reintjes, supra. 

56. Mo.—Second Baptist Church v. 
Beecham, App., ISO S.W. 1066. 

54 C.J. p 108 note 14. 

Instructions in actions with respect 
to church property see supra 3 79. 

57. Mass.—^Mady v. Holy Trinity 
Roman Catholic Polish Church, 111 
N.E. 413, 223 Mass. 23. 

54 C.J. p 103 note 15. ' 

58. Pa.—Wallace v. United Presb. 
Church Gen. Assembly, 60 A. 762, 
201 P€L 292. 

59. Tex.—Davis v. Turner, CivJl.pp., 
148 S.W.2d 256. 

Judgments in actions witb respect 
to church property see supra § 80. 

Xntervenors not trustees 

Where petition by interveners al¬ 


leged that they were trustees of 
church, truth of allegation became 
a proper subject of inquiry and de¬ 
cree holding that Interv’enors were 
not deacons and trustees was not 
improper as being broader than the 
pleadings.—^Longmeyer v. Payne, Mo. 
App., 206 S.W'.2d 263. 

6a Tex.—^Realty Trust Co. v. First 
Baptist Church of Haskell, Civ. 
App., 46 S.W.2d 1009. 

Judgment against minority of mem^ 
bers 

Judgment on note executed by un¬ 
incorporated church and minority of 
members .thereof sued in their in¬ 
dividual capacity was held void as 
against church or trustees thereof, 
and, hence, execution sale of church 
property under Judgment was invalid 
and transferee of purchaser at execu¬ 
tion sale was not entitled to enjoin 
I alleged trespasses on such property, 
although Judgment had not been set 
aside.—Walker v. Pul-Kalb, Inc., 183 
S.B. 776, 181 Ga. 674. 

61. Ark.—^Robins v. Blast Arkansas 
Builders Supply Co., 137 S.W.2d 
924, 199 Ark. 1174. 
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La.—^Monroe v. Krause & Managan 
Lumber Co., App., 24 So.2d 601. 

62. Tex.—Realty Trust Co. v. First 
Baptist Church of Haskell, Civ. 
App., 46 S.W'.2d 1009. 

63. Ga.—^Kelsey v. Jackson, 60 S.BI 
961, 123 Ga. 113. 

Mo.—Moore v. Stemmons, 68 S.W. 
224, 94 MoJVpp. 475. 

64. N.H.—Davis v. Bradford, 68 N. 
H. 476. 

65. Tex.—^McCall v. Capers, Civ. 
App., 105 B.W.2d 323. 

66. S.C.—^Elliott V. Greer Presby¬ 
terian Church, 186 S.R 651, 181 
S.C. 84. 

Disolosuxa of members 

In action on note of church, an 
unincorporated association, where 
plaintifls were given leave to enter 
up Judgment against all members of 
church, officers of church must ex¬ 
hibit to plaintiffs books and rec¬ 
ords of church disclosing names of 
members at date of execution of note. 
—^Elliott V. Greer Presbyterian 
Church, 186 S.E. 651, 181 S.a 84. 

67. S.C,—Elliott V. Greer Presby- 
1 terian Church, supra. 
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the members represented, although they were not 
named or served in the action. In an action 
against a religious corporation and its president 
jointly, a personal judgment against the president 
may not be had in the absence of evidence showing 
personal liability.®^ A judgment enjoining certain 
members of a church from taking possession and 
control of church property and assuming manage¬ 
ment thereof, but permitting them to attend serv¬ 
ices and participate in the church meetings, is suf¬ 
ficiently definite to preserve defendants’ rights as 
members.70 Sale of land under execution on judg¬ 
ment against an unincorporated church society, 
as if it were incorporated, does not convey a good 
title.^^ Execution against a church may not be sat¬ 
isfied out of a bank deposit in the name of the 
minister made up of general contributions given by 
church members to him but for no specific pur- 
pose.*^^ 

§ 116. Costs 

General rules as to costs have been applied tn actions 
by and against a religious society. 

General rules as to costs have been applied in ac- 
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tions by and against a religious society.*^* Costs- 
adjudged against a pastor in a dismissal suit may 
not be set off against salary due him where the 
amount due is not involved in the dismissal action 
and where the dismissal was not conditioned on 
pa 3 rment of arrears.*^^ 

§ 117. Insolvency and Receivers 

A receiver may be appointed for a religious society. 

A receiver may be appointed for a religious so¬ 
ciety, and the granting of such order ex parte 
rests in the discretion of the court.^® The courts 
are reluctant to appoint a receiver for a religious 
society,and may provide instead for a bond or 
injunction.78 When an action involving title to an 
archbishopric is never brought to trial because of 
the appointment of a receiver to take over the 
church property, and later on motion the receiv¬ 
ership is vacated, an order may not be made that 
the church property be delivered over to one of the 
competitors for the office, such an order amount¬ 
ing to a decision on the merits of the controversy 
without triaL79 
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EEUNQtnSH. To foresake or abandon; quit; 
leave with reluctance; desist from; renounce a 
claim to;^ to surrender or abandon;^ to abandon, 
to give up, to renounce some right or thing.^ 

As a word of conveyance "relinquish” does not 
import a conveyance of the fee, but rather the use 


of the land.^ 

"Relinquish” has been held to be synonymoua 
with "abandon” see 1 C J.S. p 3 note 63, and has 
been distinguished from "retain.”® 

RELINQXJISHMENT. A foraaking, abandoning,. 


68. Tex.—David v. Carter, Civ.App., 
222 S.W.2d 900, refused no re¬ 
versible error. 

69. N.Y.—^Kaplan v. Adash Israel 
Cong., 125 N.T.S. 305. 

70. Tex.—Schumann v. Dally, Civ. 
App., 29 S.W.2d 422. 

71. Miss.—^Paine's Chapel African 
M. B. Church v. Aberdeen Realty 
Co., 81 So. 650, 120 Miss. 12. 

78. N.Y.—^People's Bank v. St. 
Anthony’s Roman Catholic Church, 
38 Hun 330. 

73- Del.—^Trustees of Delaware An¬ 
nual Conference of Union Ameri¬ 
can Methodist Episcopal Church v. 
Ennis. 29 A.2d 374, 27 Del.Ch. 248. 

74. S.D.—^Morris St. Baptist Church 
V. Dart. 45 S.E. 753. 67 S.a 838. 
100 Am.S.B. 727. 

75- Cal.—People ex rel. Kenny v. 
Christ’s Church of the Golden 
Rule, 181 P.2d 49, 79 CalALPp.2d 
85$. 

N.Y.—^Brown v. Father Divine. 298 
* N.T.S. 642. 163 Misc. 796, amrrned 
4 N.Y.S.2d 989. 254 App.Div. 671. 


Bights of creditors 
A court can teike over affairs of 
church when rights of creditors be¬ 
come involved, and such action does 
not constitute an amalgamation of 
church and state forbidden by the 
constitution.—Storey v. Knapp, Ohio 
Gom.Pl., 93 N.E.2d 63. 

Beoaipt of property 
On motion for appointment of a 
receiver, amdavits and testimony 
presented were sufficient to establish 
receipt of property by religious lead¬ 
er notwithstanding his denial of re¬ 
ceipt thereof *‘as a person”; refusal 
of voluntary religious association’s 
leader to eiccept personal gifts of 
any nature rendered receipt of any¬ 
thing which he took in legal effect 
a receipt as representative of a 
movement as respects appointment 
of a receiver for property so ac¬ 
quired.—^Brown v. Father Divine, 298 
N.Y.S. 642, 163 Misc. 796, affirmed 4 
N.Y.S.2d 989, 254 App.Div. 671. 

76. Cal.—^People ex rel. Kenny v. 
Christ's Church of the Golden 
Rule. 181 P.2d 49, 79 Cal.App.2d 
858. 


77. N.Y.—^Brown v. Father Divine, 
298 N.Y.S. 642, 163 Misc. 796, af¬ 
firmed 4 N.Y.S.2d 989, 254 App. 
Div. 671. 

78. N.Y.—^Brown v. iB^ther Divine, 
supra. 

79. N.Y.—Kedrovsky v. Archbishop, 
etc., Greek Catholic Church, 217 N. 
Y.S. 873, 218 App.Div. 121. 

1. Tex.—^Wisconsin-Texas Oil Co. v. 
Clutter, Civ.App., 258 S.W. 266, 268. 
Phrases employing the words •'re¬ 
linquish” or “relinquishing,” and as 
to which more recent adjudications 
have not been found, see 54 C.J. pi 
103 notes 8. 9. 

2. Cal.—^Roy v. Salisbury, App.. 121 
P.2d 109, 117. 

3. Fla.—^Masser v. London Operat¬ 
ing Co., 146 So. 79, 84, 106 Fla, 474. 

4. Ky.—^Mitchell v. Bourbon Coun¬ 
ty, 76 SW. 16. 17, 26 Ky.L. 612. 

Tex.—Jeffrey v. Baldwin Motor Co.^ 
Civ.App., 32 S.W.2d 869, 870. 

5. Ga.—Kibler v. Hart, 28 S.B.2d 
824. 326. 70 Ga.App. 348. 
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RELINQVISH^ENT—REMAINDER 


renonncing, or giving over of a liglit.® It lias been 
held to be synonymous with ^'release” see Release 

§ 2, and “renunciation.”^ 

EELOAN. The act of lending money a second 
time, or oftener.8 

EELOGATE. To locate again;® locate that which 
was formerly located.^® 

RELOCATION. A second location.^^* 

The word “relocation” is employed in various con¬ 
nections throughout this work. The relocation of 
lost monuments is treated in Boundaries § 8, the 
relocation of lost comers in Boundaries § 13, and 
the relocation of lost lines in Boundaries § 15. The 
relocation of highways is discussed in Highways §§ 
112, 179 b (3), and the relocation of mining claims 
in Mines and Minerals §§ 84-89. 

EpELUOTANT. Disinclined to yield to some demand 
or requirement; unwillingstriving against; op¬ 
posed in desire; unwilling; disinclined; or dis¬ 
inclined to yield.i® 

EELY. To depend on someone or something as 
worthy of confidence; to re];)ose confidence; to 
trust; used with “on” or '^pon;”i^ to trust or to 
depend upon;i5 to have confidence.^® 

EEM. The accusative of “res.”!^ 


As the first word of a macrim as to which there 
have been no recent applications see 64 C.J. p 106 
note 15. 

EEMAIN. The word “remain” is defined as mean¬ 
ing to continue; to continue unchanged;!® to 
continue unchanged in place; to abide; to endure; 
to last;-® to stay;21 to stay behind after others 
have withdrawn;22 to be left; to be left after 
another or others are gone;22 to tarry.®^ The term 
implies the absence of motion,25 and presupposes 
and implies something which exists or continues 
after some other time or event.2® 

^Tlemain” has been held to be synonymous with, 
or equivalent to, ^T>e” see 10 C.J.S. p 215 note 98, 
and “reside.”27 

The word “remaining^’ involves the idea of con¬ 
tinuance in the same state or position.28 

EEMAINDEE. In the law affecting real property 
the word “remainderi’ has a technical meaning,®® 
and is defined in its technical sense in Estates § 
68. Remainders are also treated in Deeds §§ 113, 
114. 

The word is not, however, always given its strict 
l^al meaning,®® and as commonly used and under¬ 
stood it has a broader meaning,®! and in the law 
relating to personalty it has no technical significa¬ 
tion.®® It is derived from the Latin “remanere” 
which means to be left over,®® and is defined as 


6. Black L..D. 

7. Md.—^Whitcomb v. National Exch. 
Bank. 91 A. 689, 690, 123 Md. 612. 

8. Ind.—Spurgeon v. Smitha, 17 N. 
K 105, 114 Ind. 453, 455. 

9. Ga.—^Marks v. State Highway 
Dept, 146 S.E. 838, 839, 167 Ga. 
792. 

54 C.J. p 104 note 15. 

10. Alaska.—^Thompson v. Burk, 2 
Alaska 249. 

11. Webster New IntD. 

12. Ga.—Georgia Cent R. Co. v. 
Harden, 38 S.B. 949, 960, 113 Ga. 
453. 

13. Ga.—Georgia Cent R. Co. v. 
Harden, supra. 

14. Mont—Spencer v. Hersam, 77 P. 
418, 31 Mont 120. 

15. N.T.—Caclatore v. Transit 
Constr. Co., 132 N.T.S. 572, 673, 147 
App.Dlv. 676. 

10. Mo.—^Menke v. Rovin, 180 S.W. 
2d 24, 27, 352 Mo. 826. 

17. New Standard D. sub verbo 
“Res." 

18. Conn.—State ex reL Oakey v. 
Fowler, 82 A. 162, 164, 66 Conn. 294. 

54 C.J. p 104 note 25. 


19. N.C.—Harris v. Wright 24 S.B. 
751, 754, 118 N.C. 422. 

20. Tex.—Tinkle v. Sweeney, 77 S. 
W, 609, 610, 97 Tex. 190. 

21. Cal.—Corpus Juris cited in Peo¬ 
ple V. Walton, 161 P.2d 498, 601, 70 
Cal.App.2d Supp. 862. 

Conn.—State ex rel. Oakey v. Fowler, 
32 A. 162, 164, 66 Conn. 294. 

Tex.—Tinkle v. Sweeney, 77 S.W. 609, 
610, 97 Tex, 190. 

To enter and remain in a place 
means to enter therein, and, after 
having done so, to stay there for 
some indefinite length of time longer 
than is required for an immediate 
exit—^Haynes v. Haberzettle, Tex. 
C1V.APP., 152 S.W. 717, 721. 

Other phrases employing the word 
*^emain*’ and as to which more re¬ 
cent adjudications have not been 
found see 54 C.J. p 104 note 33-p 105 
note 54. 

22. Tex.—Tinkle v. Sweeney, 77 S. 
W. 609, 610, 97 Tex. 190. 

Similarly defined 

To stay behind while others with¬ 
draw.—Corpus Jtoris cited in People 
V. Walton, 161 P.2d 498, 601, 70 Cal. 
App.2d Supp. 862. 

23. Conn.—State ex ret Oakey v, 
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Fowler, 32 A. 162, 164, 66 Conn. 
294. 

24. Cal.—^People v. Walton, 161 P.2d 
498, 501, 70 Cal.App.2d Supp. 862. 

25. Mass.—Norcross v, B. L. Rob¬ 
erts Co., 132 N.E. 399, 400, 239 
Mass. 596. 

26. Wls.—Baldwin v. Ely. 28 N.W. 
392, 404, 66 Wis. 171. 

27. Cal.—^Bohn v. Better Biscuits, 78 
P.2d 1177, 1179, 26 Cal.App.2d 61. 

28. Md.—^Marbury v. Bouse, 48 A.2d 
582, 584, 187 Md. 106, 166 A.L.R. 
1272—^Henderson v. Henderson, 101 
A. 691, 692, 131 Md. 308. 

Phrases emplying the word ^'re- 

maining" and as to which more re¬ 
cent adjudications have not been 
found see 54 C.J. p 105 notes 56-74. 

29. R.I.—^Billings v. Gladding, 192 
A. 216, 219. 58 R,L 218. 

3a Ill.—Smith V. Bedell, 132 N.B. 
622, 624, 349 111. 523. 

31. Ill.—Smith V. Bedell, supra. 

32. R.I.—Billings v. Gladding, 192 
A. 216, 219, 58 R.L 218. 

33. Cal.—^In re Moorehouse*s Estate, 
148 P.2d 386, 387, 64 CalALpp.2d 
210 . 
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meaning something remaining or left over;^^ a 
portion of a thing remaining or left after the 
separation and removal of a part; remnant; resi¬ 
due that which remains; something left, as 
after subtraction ;36 whatever may be left;^^ what 
may remain;38 what is left of property, or that 
which has not been consumed or disposed of;®® 
also, the survivor.^o 

In a more specific sense, and in law, it means the 
residual interest of an estate remaining over after 
part has been taken away.^i 

^‘Remainder’^ has been held to be synonymous with 
*7)alance^ see 8 C.J.S. p 378 note 31, and "residue, 
and "remainder’' has also been distinguished from 
"residue.”^® 

The word "remainder” is commonly employed in 
residuary clauses of wills, and is construed as so 
used in the C.J.S. title T^ls §§ 796-801, also 69 
C. J. p 413 note 73-p 428 note 37. 

BEMAINBERMAN. Defined see Estates § 68. 

BEMAND. After a preliminary or partial hear¬ 
ing before a court or magistrate, to send a prisoner 
back to the custody, to be kept until the hearing is 
resumed or the trial comes on;^^ to remit or send 
back a cause to the court from which it was removed, 
appealed, or transferred into another court, in order 
that some further action may be taken on it in 
the original form.^® 

The word ‘demand” is treated at length in Appeal 
and Error and Criminal Law, and reference is made 
to the indexes to these titles. See also the index 
to Habeas Corpus, and the Descriptive-Word Index. 

BEMANBNT PBO DBPECTTT ElVIPTORUM. In 
practice, the retuni made by the sheriff to a writ 


of execution when he has not been able to sell the 
property seized, that the same remains unsold for 
want of buyers.^® 

REMANETS. The causes of which the trial is de¬ 
ferred from one term to another, or from one sit¬ 
ting to another.’*^ 

REMAETT. A manufacture of silk;^® a substance 
made from silk rags, some of which may contain an 
admixture of cotton and wool, the rags being placed 
in a large drum which is charged with various 
acids, the purposes being to destroy the cotton and 
wool by the process known as carbonization.^® 

REMARK. The mention of that which is worthy of 
notice or attention.^® It has been held to be 
equivalent to, or synonymous with, "comment” see 
15 CJ.S. p 250 note 61, and "deduction” see 26 
C.J.S. p 165 note 24 

REMATE JUDGMENT. In Spanish law, a main 
order or judgment of a very peculiar nature.®^ 

REMEDIAL. Affording a remedy; intended as a 
remedy, or for the removal or abatement of an 
evil.®® 

REMEDIUM EXTRAORDINARIUM. An extra¬ 
ordinary remedy; one out of the usual order of 
legal remedies, and not resorted to except in cases 
of great necessity, and where ordinary remedies 
cannot be resorted to.®® 

REMEDY. In Actions § 3 a (1) the word "remedy' 
is defined in its legal sense as the judicial means or 
method for enforcing a right or redressing a wrong, 
and in subsequent subdivisions of this section are 
defined such terms as "civil remedy,” "cumulative 


34. R.I—Billings V. Gla4dlng, 192 
A. 216, 219, 58 RI. 218. 

35. Iowa.—Carpenter v. Lothringer, 
275 N.W. 98, 108. 224 Iowa 439. 

Ky.—WeUer v. Dlnwiddie, 248 S,W, 
874. 875, 198 Ky. 360. 

Plixases employing the word '*re- 
mainder'* and as to which more re¬ 
cent adjudications have not been 
found see 54 C.J. p 105 notes 82, K3. 

36. Ky.—Weller v. Dinwiddle. 248 
e,W. 874, 875, 198 Ky. 360. 

37. N.T.—In re Herborn, 178 N.T.S. 
582, 584, 189 App.Dlv. 319. 

54 CJ. p 105 note 78. 

38. Ky.—Weller v. Dinwiddle. 248 
S.W. 874. 876. 198 Ky. 360. 

39. Ky.—^Taylor v. Taylor, 99 S.W. 
2d 201, 266 Ky. 375. 


40. Ky.—Weller v. Dinwiddle, 248 
S.W. 874, 875, 198 Ky. 360. 

54 C. J. p 105 note 80. 

41. Cal.—^In re Moorehouse’s Estate, 
148 P.2d 385, 387. 64 CaLApp.2d 
210 . 

48. Cal.—In re Moorehouse’s Estate, 
* supra. 

^ 43. Pa.—Jauretche v. Proctor, 48 Pa. 
466, 471, 

44. Black D.D. 

45. Black D.D. 

Tenn.—Gozpus Juris quoted in State 
ex rel. Norfleet v. Swafford, 198 
S.W.2d 1007, 1009, 184 TeniL 840. 

46. Black L.D. 

47. Black L.D. 

48. U.S.—Frank v. XT. S., C.C.N.T.. 
143 P. 702, 703. 
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49. XT.S.—IFrank v. U. 3^ supra. 

54 C.J. p 106 note 92. 

50. Philippine.—^U. S. v. Dorr, 3 
Philippine 269, 286. 

61. Eng.—^In re Henderson, 37 Ch.D. 
244, 253. 

54 C.J, p 105 note 96. 

52. Webster New Int.D. 

Phrases 

(1) ‘^Remedial action” defined see 
Actions § 1 a (25); and distinguished 
from “penal action” see Actions § 
59. 

(2) “Remedial law” see Adjective 
Law 1 aJ.S. p 1468 note 72-p 1469 
note 78. 

(8) 'Ttemedial statutes” see the 
C.J.S. title Statutes § 388, also 59 
C.J. p 1106 note 71-p 1110 note 4. 

53. Trayner Leg.Max. 

54 C.J. p 106 note 1. 
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REMEDY--REMISSIO:f 


remedy,” "judicial remedy,” ^^egal remedy,” "rem¬ 
edy at lav,” and "provisional remedy.” For the 
definition of the term "remedy over” see Over 67 
C.J.S. p 541 note 53. 

The word "remedy” is more commonly employed 
to mean that vhieh relieves or cures a disease;54 
any healing medicine or application;55 something 
used for the cure or relief of bodily disease or ail¬ 
ment ;56 that vhich is used in any vay for the cure 
or relief of bodily disease; a medicine; also, reme¬ 
dial treatment.57 It has been said that the tenn 
"remedy^ must at least imply a curative tendency, 
although not guaranteeing a cure.® 8 

lUBMEMBBANOEBS. In English lav, officers of 
the exchequer, vhose duty it is to put in remem¬ 
brance the lord treasurer and the justices of that 
court of such things as are to be called and dealt 
in for the benefit of the crown.® 9 

BEMIND. Eefresh the memory.®® 

REMISE. To discharge quitclaim release;®^ 
surrender by deed.®4 

REMISIT OUEIAM. He adjourned the court.®® 

REMISS. Negligent in the performance of one’s 
work, duty, or duties; cai’eless; slack; inatten¬ 


tive.®® It has been held to be synoii 3 rmous with 
"careless” see 12 C.J.S. p 1147 note 80.1. 

REMISSIO INJURL£. Forgiveness of the offense; 
condonation.®" 

REMISSION. The term implies for^veness®® or 
pardon;®® and means refraining from exacting, or 
enforcing, as the remission of a penaltj’,^® more 
si>ecifically, a release of a debt;7i a voluntary 
relinquishment of a claim or a part thereof^ ^ by 
one capable of asserting it,**® and without any con¬ 
sideration therefor.74 it does not refer to the ex¬ 
tinguishment of a debt by agreement of the parties 
or by judgment of the court."^® 

"Remission” has been distinguished from ‘par¬ 
don” see Pardons § 1 b. 

Remission of fines see Fines § 18, of forfeitures 
see Forfeitures § 7, and of penalties see Penalties § 
19 b. 

In the civil lav*, a "remission” is a release of a 
debt.*^® 

In Louisiana the Civil Code, Article 2130, express¬ 
ly provides that an obligation may be extinguished 
by voluntary remission.^'* Article 2199 of the Civil 
Code also provides that the remission may be either 
conventional or tacit.*^® It is conventional when it 


54 . U.S.—Sebrone Co. v. Federal 
Trade Commission, C,C.A.7, 135 F 
2d 676, 679—U, S. v. Natura Co„ 
B.C.Cal.. 260 P. 926, 926. 

Shat Whidh onres a disease 
XJ.S.—U. S. V. Natura Co., supra. 

55. lU.S.—Sebrone Co. v. Federal 
Trade Commission, C.C.A.7, 136 F. 
2d 676, 679. 

56. Mo.—^Beile y. Travelers* Protec¬ 
tive Assoc., 136 S.W. 497, 502, 165 
Mo.App. 629. 

67. U.S.—U. S. V. Natura Co., D.C. 
Cal., 250 P. 926, 926. 

58. U.S.—^Belmont Laboratories v. 
Federal Trade Commission, C.C. 
A. 3. 103 F.2d 538, 644. 

59. Black L.D. 

Bemembranott of the city of Xk>ii- 
don Is parliamentary solicitor to the 
corporation, and is bound to attend 
all courts of aldermen and common 
council when reoulred.—^Black L-D. 

60. TJ.S.—Putnam v. U. S., N.H., 16 
S.Ct. 92S, 928, 162 U.S. 687, 40 L. 
Ed. 1118. 

ei, s.D,—Sherman v. Sherman, 122 
N.W. 439, 443, 23 S.D. 486. 

6S. Neb.—^Bannard v. Duncan, 112 
N.W. 353, 365, 79 Neb. 189, 126 Am. 
S.R. 661. 

S.D.—Sherman v. Sherman, 122 N.W. 
439. 443, 23 S.D. 486. 


33. Neb.—Bannard v. Duncan, 112 
N.W. 353, 355, 79 Neb. 189, 126 Am. 
S.R. 661. 

S.D.—Sherman v. Sherman, 122 N.W. 
439. 443, 23 S.D. 486. 

64. Neb,—^Bannard v. Duncan, 112 
N.W. 353, 355, 79 Neb. 189, 126 Am. 
S.R. 661. 

65. Tayler L-Gloss. 

68. Webster New Int.D. 

67. Trayner Legr-Maz. 

68. Ark.—^Kilgore Lumber Co. v. 
Thomas. 128 S.W. 62, 64, 95 Ark. 
43. 

Cal.—Corpus Juris dted in San 
Bernardino County v. Way, 117 P. 
2d 354, 360, 18 Cal.2d 647. 

Mo.—Corpus Juris quoted in Gam- 
bell V. Irvine, App., 102 S.W.2d 784, 
790. 

Tex.—^McCombs v. Dallas County, 
Civ.App„ 136 ■S.W.2d 976, 982. 

69. rrtx,—^McCombs v. Dallas Coun¬ 
ty, supra. 

70. Tex.—McCombs v. Dallas Coun¬ 
ty, supra. 

71. Ariz.—^Rowlands v. State Loan 
Board, 207 P. 359, 360, 24 Ariz. 116. 

72. Ark.—Kilgore Lumber Co. v. 
Thomas, 128 S.W. 62, 64, 95 Ark. 
43. 

Cal.—Corpus Juris dted in ■ San 
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Bernardino County v. Way, 117 P. 
2d 354, 360, 18 Cal.2d 647. 

Mo.—Cosrpus Juris quoted in Gam- 
bell V. Irvine, App., 102 S.W.2d 
784, 790. 

73- Ark.—Kilgore Lumber Co. v. 
Thomas, 128 S.W. 62, 64, 95 Ark. 
43. 

Mo.—Corpus Juris quoted in Gam- 
bell V. Irvine, App., 102 S.W.2d 
784, 790. 

74. Cal.—San Bernardino County v. 
Way, 117 P.2d 354, 360, 18 Cal.2d 
647. 

75- Ark.—^Kilgore Lumber Co. v. 
Thomas, 128 S.W. 62, 64, 95 Ark. 
43. 

Mo.—Corpus Juris quoted in Gam- 
bell V. Irvine, App., 102 S.W.2d 
784, 790. 

76. La.—Converse v. Victor & Pre- 
vost, 22 So.2d 737, 738, 208 La. 47, 
160 A.L.R. 674—Hall v. Allen Mfg. 
Co., 68 So. 591, 592, 133 La. 1079. 

77. La.—^Payton v. Jones, App., 38 
!So.2d 631, 635. 

78. La.—Converse v. Victor & Pre- 
vost 22 So.2d 787, 738, 208 Lsu 47, 
160 A.L.R. 674—^Hicks v. Hicks, 82 
So. 415. 416. 145 La. 465—Hall v. 
Allen Mfg. Co., 63 So. 691, 692. 138 
La. 1079—Payton v. Jones, App., 
38 So.2d 631, 636—Succession of 
Mathews, App., 158 So. 233, 234. 
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is expressly granted to the debtor by a creditor 
having a capacity to alienate,and it is tacit when 
the creditor voluntarily surrenders to his debtor the 
original title under private signature which estab¬ 
lishes the obligations*^ In applying and construing 
Article 2199 it has been held that a gratuitous remis¬ 
sion of a debt is as valid as a release for a valuable 
consideration,51 and that there is no reason why a 
remission may not be conditional, 5^ and that no 
particular form is prescribed for the remission of 
a debt,53 and that it may be either express or im- 
plied.54 However, a remission may fall within the 
category of a donatio mortis causa, as where it is 
conditioned on the death of the creditor, and where 
such is the ease, if any of the requirements as to 
form are lacking, the purported remission is null 
and void.85 

The Civil Code of Louisiana, Article 2201, pro¬ 
vides that the remission of a debt is presumed al¬ 
ways to have been accepted by the debtor, and it 
cannot be revoked hy the creditor, and in applying 
this provision it has been held that there may be 
remission of a debt without the knowledge of the 
debtor, and without notice to him.56 A remission 
which has been accomplished is irrevocable,57 and 
if the original title under private signature which 
establishes the obligation is surrendered to the 
debtor for purposes of remission the remission then 
becomes complete, and a subsequent indorsement on 
the instrument which created the obligation is ir¬ 
relevant in so far as the remission is concerned, and 
has no bearing on the remission of the debt.58 


The Louisiana Civil Code, Article 2203, provides 
that the remission or conventional discharge in 
favor of one of the codebtors in solido discharges all 
the others unless the creditor has expressly re¬ 
served his right against the latter; and in this con¬ 
nection the terms “remission^ and ‘‘conventional 
discharge” are used as synonyins.53 In constru¬ 
ing Article 2203 it has been held that there is 
nothing sacramental about the form in which the 
reservation against a solidary obligor shall be 
made,and that one is not presumed to waive his 
rights against the other in solido obligors unless it 
clearly appears that he intended to do so.^^ Article 
2203 of the Civil Code has been held to apply to 
obligations ex delicto as well as to obligations ex 

contractu.33 

Articles 2199 and 2203 have been considered in a 
number of cases, and it is well recognized that the 
underlying principle is that there is but one debt, 
and hence there can be but one satisfaction of 
it.®3 In other words, the debt is what is con¬ 
templated in these articles and not the judgment 
which evidences the debt,3^ and thus the civil code 
provisions relating to remission of debt are not 
applicable to a judgment.35 

It has been said that, while a contextual study of 
Articles 2199-2206 which deal with remission of 
debt would indicate the use of terms in general 
composition which might restrict the application of 
these articles to debt as represented by negotiable 
instruments, from the fact that these articles are to 
be found in Title IV of the Civil Code which deals 


79. La.—Converse v. Victor & Pre- 
vost. 22 So.2d 737, 738, 208 La. 
47, 160 A.L R. 674—Hicks v. Hicks, 
82 So. 415, 416, 145 La. 465—Pay- 
ton V. Jones, App., 38 So 2d 631, 
635—Succession of Mathews, App., 
158 So. 233, 234. 

80. La.—Converse v. Victor & Pre- 
vost, 22 'So.2d 737, 738, 208 La. 47, 
160 A.L.R. 674—Hicks v. Hicks, 82 
So. 415, 416, 145 La. 465—Hall v. 
Allen Mfg. Co., 63 So. 691, 692, 
133 La. 1079—^Payton v. Jones. 
App., 38 So.2d 631, 635—Succession 
of Mathews, App., 158 So. 233, 234. 

8L La.—^Mouton v. Noble, 1 La.Ann. 
192, 194. 

Requirement that release be sup¬ 
ported by consideration see Re¬ 
lease S 10. 

82. La.—Succession of Mathews, 
App,. 158 So. 233, 234. 

83. La.—^Hicks v. Hicks, 82 So. 415, 
416, 146 La. 465—Succession of 
Mathews, App., 158 So. 233, 234. 

84. lA. —^Mouton V. Noble. 1 La.Ann. 
192, 194. 

85. La.—Succession of Mathews, 
App., 158 So. 233, 284. 


86. La.—Succession of Poerster, 9 
So. 17, 18, 43 La.Ann. 190. 

No counterpart in Code Napoleon 
“The Article £22013 has no counter¬ 
part In the Code Napoleon of 1804, 
does not appear In our Civil Code 
of 1808, first appears in our Code of 
1825, and is found unchanged in our 
present code of 1870. Louisiana Le¬ 
gal Archives, Vol. 3, Part II, pages 
1203, 1204. Its definitely mandatory 
language has been given full recog¬ 
nition and force by the Louisiana 
Supreme Court.”—Coastal Club v. 
Shell Oil Co., D.C.La., 56 F.Supp. 
641, 645. 

87. La.—^Hicks v. Hicks, 82 So. 416, 
416, 145 La. 465. 

83. La.—^Hicks v. Hicks, su^ra« 

89. La.—Converse v. Victor & Pre- 
vost, 22 So.2d 737, 738, 208 La. 47, 
160 AL.R, 674—Hall v. Allen Mfg. 
Co., 63 So. 591, 592, 133 La. 1079. 

90. La.—Converse v. Victor & Pre- 
vost, 22 So.2d 737, 738, 208 La. 47. 
160 AL,R.* 674—^Reid v. Lowden, 
189 So. 286, 287, 288, 192 La. 811— 
Williams v. De Soto Bank & Trust 
Co., 179 So. 303, 305, 139 La. 245— 
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Landry v. New Orleans Public 
Service, 147 So. 698, 700, 177 La. 
105—Cusimano v. Ferrara, 129 So. 
630, 632, 170 La. 1044. 

9L La.—Converse v. Victor & Pre- 
vost, 22 So.2d 737, 739, 208 La. 47, 
160 AL.R. 674—Williams v. De 
Soto Bank & Trust Co., 179 So. 308, 
306, 189 La. 245—^Landry v. New 
Orleans Public Service, 147 So. 698, 
700, 177 La. 106—Cusimano v. Fer¬ 
rara, 129 So. 630, 632, 170 La. 1044. 

93. La.—^Reld v. Lowden, 189 Bo. 
286, 287, 288, 192 La. 811—Orr & 
Lindsley v, Hamilton, 36 La.Ann. 
790, 791—^Irwin v. Scribner, 15 La. 
Ann. 583, 584. 

93. La.—Converse v. Victor & Pre- 
vost, 22 So.2d 737, 739, 208 La. 47, 
160 A.L.R. 674—^Reid v. Lowden. 
189 So. 286. 287, 288, 192 La. 811 
—^Irwin V. Scribner, 15 LaAjm. 583, 
584. 

94. La.—Converse v. Victor & Pre- 
vost, 22 So.2d 737, 739, 208 La. 47, 
160 AL.R. 674. 

95. La.—Converse v. Victor A Pre- 
vost, supra. 
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with conventional obligations, and appear under 
Chapter 5 of Title which is entitled, ‘‘Of the 
Manner in Which Obligations May Be Extin¬ 
guished,” it must be concluded that these articles 
are applicable to debts which are not necessarily 
represented by negotiable instruments.^® 

REMISSIUS IMPERAirri MELIUS PAEETUE. 
See 54 C.J. p 107 note 31. 

EEMISSNESS. Quality or state of being remiss.^"* 
It has been held to be synonymous with “laches” 
see Equity § 112, and “negligence” see Negligence 
§la(7). 

REMI T. In one sense the word “remit” is defined as 
meaning to forgive; to paardon; to absolve; to 
release from punishment or penalty; to annul a fine 
or forfeiture; to refrain from exacting or enforcing; 
to refrain from exacting as a penalty; to abate; to 
defer or put off; to postpone; to relax; to release; 
to relinquish; to remove; to discharge from.®® 

In a somewhat different sense “remit” is defined 
as meaning to send back;®® to forward,^ transmit, or 
send,® especially to a distance, as money in payment 
of a demand, account, draft, etc.® 

“Remit” is also sometimes used in the sense of 
return or restoration,^ although in this sense it is 
said to be obsolete.® 

“Remit” has been distinguished from “pardon” see 
Pardons § 1 b, 

“Remitted,” as applied to a crime, means par¬ 
doned.® “Remitted” has been held to be a con¬ 
vertible term with “extinguished” and “released” 
see 35 O.J.S. p 293 note 23. 

REMITMENT. The act of sending back to custody; 
an annulment.^ 


BE MI T TANGE. A payment, as money by check.® 

REMITTEE. A person to whom a remittance is 
made.® 

REMITTER. A word which, when technically used, 
refers to a person procming a foreign bill of ex- 
change.i® 

In the law of real property “remitter” is defined 
to be “where he who hath the true property or jus 
proprietatis in lands, but is out of possession there¬ 
of, and hath no right to enter without recovering 
possession in an action, hath afterwards the free¬ 
hold cast upon him by some subsequent, and of 
course defective, title; in this case he is remitted, 
or sent back by operation of law, to his ancient 
and more certain title.^^ 

REMITTITUR. The word “remittitur^^ is used in 
the title Appeal and Error interchangeably with 
“mandate” and “procedendo” to denote the order 
issued by an appellate court on the decision of a 
cause on appeal or writ of error, directing the ac¬ 
tion to be taken or the disposition to be made of 
the cause by the lower court, as stated in Appeal 
and Error § 1958. 

The word “remittitur,” sometimes expressed “re¬ 
mittitur damna,” also denotes a final relinquishment 
or surrender of damages awarded; a temporary 
waiver; a writing off of so much of the verdict; an 
agreement not to proceed further for a particular 
item in a particular suit.i® The first application 
of the term in this sense was to cases where the 
jury awarded greater damages than were declared 
for,i® and anciently a remittitur had the force of a 
retraxit, and was the final abandonment of a claim, 
but in recent times its use has been much extended 
and its effect modified,and it is now of the same 
nature as a discontinuance, and is governed by 
the same rules.i® 


96. U.S.—Coastal Club v. Shell Oil 
Co., D.C.La., 66 F.Supp. 641, 645. 

97- Webster New InUD. 

98. Ariz.—^Rowlands v. State Lioan 
Board, 207 P. 359, 860, 24 Ariz. 
116. 

To forgive 

N.J.—Cook v. Middlesex County, 26 
N.J.Law 326, 828. 

99. N.T.—Colvin v. TJ. S. Mutual 
Acc. Assoc., 21 N.T.S. 734, 735, 66 
Hun 543. 

54 C.J. p 107 note 52. 

1. N.C.—^Roxboro First Nat. Bank 
V. People's Bank, 140 B-E. 705, 706, 
194 N.C. 720. 

54 C.J. p 107 note 58. 


2. Tenn.—State v. Oliver, 136 S.W. 
2d 722, 724, 175 Tenn. 624. 

54 C.J. p 107 note 53. 

3. Tenn.—State v. Oliver, supra. 

54 C.J. p 107 note 54. 

4. N.J.—Cook V. Middlesex County, 
26 N.J.Law 326, 328. 

5. N.J.—Cook V. Middlesex County, 
supra. 

6. N.Y.—Gibson v. People, 5 Hun 
542, 543. 

Phrases employing the word “re¬ 
mitted” and as to which more recent 
adjudications have not been found 
see 54 C.J. p 107 notes 58, 60. 

7. Black L.D. 

8. Tex.—^Postal Indemnity Co. v. 
Rutherford, Civ.App., 49 S.W.2d 
1116, 1116. 


9. Black Li.D. 

10. Mass.—^Boston Steel & Iron Co. 
V. Steuer, 66 N.B. 646, 648, 183 
Mass. 140, 97 Am.S.R. 426. 

11- Ala.—^Draughon v. French, 4 
Port 352, 364. 

12. Vt—^Holbrook v. Quinlan, 80 A, 
339, 342, 343, 344, 84 Vt 411. 

54 C.J. p 108 notes 78, 74. 

13. Vt—Holbrook v. Quinlan, su¬ 
pra. 

54 C.J. p 108 notes 73, 74. 

14. Vt—^Holbrook v. Quinlan, su¬ 
pra. 

54 C.J. p 108 notes 73, 74. 

“Retraxit” defined see Dismissal and 
Nonsuit § 5. 

16. La.—Gayden v. Louisville, N. O. 
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REMNANT RULE. See Boundaries § 12A 

REMNANTS AND SURPLUSES. A technical 
term, said to mean the remainder of the proceeds 
from the sale of ships to satisfy claims for seamen’s 
wages, for bottomry bonds, for salvage services, and 
for supplies of materialmen, after the satisfaction 
of such claims.!® 

REMODEL. A word of broad signification,!^ vari¬ 
ously defined as meaning to model anew;!® to re¬ 
form, reshape,!® reconstruct to make over in a 
somewhat different way;®! to model, shape, form, 
fashion, afresh; to recast.®® 

The words “remodel” and “repair” are frequently 
used interchangeably,®® although it has been said 
that “remodel” is a word of larger signification,®^ 
and the terms have also been distinguished.®® 

Remodeling of a building is more than repairing 
it or making minor changes therein. The ordinary 
significance of the term imports a change in the 
remodeled building practically equivalent to a new 
one.®® 

‘TElemodeling” has been held to be equivalent to, or 
synonymous with, “erecting” and “erection” see 
30 C.J.S. p 1134 note 55, p 1135 note 63, and has 
been held not ^onymous with “repairing.”®^ 

REMONSTRANCE. Expostulation; showing of 
reasons against something proposed.®® More par¬ 
ticularly, a petition to a court or deliberative body 


in which those who have signed it request that some¬ 
thing which is in contemplation to perform shall not 
be done;®® a representation made to a court or 
legislative body wherein certain persons unite in 
urging that a contemplated measure be not adopted 
or passed.®® 

The right of property owners to file remonstrances 
against a municipality making improvements is 
treated in Municipal Corporations § 1097. 

REMONSTRATE. To present and urge -reasons in 
opposition to an act, measure, or any course of 
proceeding.®! 

REMOTE. Removed;®® and, in another sense, in¬ 
considerable; slight.®® It is a very flexible term, 
which in the abstract conveys no definite idea.®^ 

“Remote” has been compared with, or distin¬ 
guished from, “direct” see 26 C.J.S. p 1317 note 24, 
and “proximate,” see 73 C.J.S. p 272 note 6, and 
has been held to be an antonym of “immediate” see 
42 C.J.S. p 389 note 48.2. 

REMOTENESS OF EVIDENCE. See Evidence § 
159 and Criminal Law § 638. 

REMOTO IMPEDIMENTO, ACTIO EMERCIT. 
See 54 C. J. p 110 note 14. 

REMOVABLE. Admitting o% liable to, or intended 
for, removal.®® 


& T. R. Co.. 1 So. 792, 793, 39 La. 
Ann. 269. 

''Discontinuance'* defined see Dis¬ 
missal and Nonsuit § 2. 

16. N.Y.—China Mut. Ins. Co. v. 
Force, 36 N.E. 874, 876, 142 N.T. 
90, 99, 40 Am.S.R. 576. 

17. N.M.—Corpns Jnris quoted la 
Board of Com*rs of Guadalupe 
County V. State, 94 P.2d 616, 618, 
43 N.M. 409. 

Tex.—^Dallas v. Davis, Clv.App., 266 
S.W. 544, 547. 

18. N.M.—^Board of Com'rs of Guada¬ 
lupe County V. State, 94 P.2d 515, 
518, 522, 43 N.M. 409. 

N.Y.—De Angelis v. Laino. 262 N.Y.S. 
871, 887, 141 Misc. 518. 

19. N.M.—Ooxpns Juris quoted in 
Board of Com'rs of Guadalupe 
County V. State, 94 P.2d 515, 518, 
48 N.M. 409. 

Tex.—^Dallas v. Davis, Civ.App., 266 
S.W. 644, 647. 

80. Mo.—^Beauchamp v. Livingston 
County Cons. School Dlst. No. 4, 
247 S.W. 1004, 1006, 297 Mo. 64. 
N.M.—Ctorpns Juris quoted in Board 
of Oom’rs of Guadalupe County v. 
State, 94 P.3d 515, 518, 43 N.M. 409. 


N.Y.—^De Angelis v. Laino, 252 N.Y.S. 
871, 887, 141 Misc. 518. 

21. N.M.—Corpus Juris quoted in 
Board of Com'rs of Guadalupe 
County V. State, 94 P.2d 515, 618, 
43 N.M. 409. 

Tex.—^Dallas v. Davis, Civ.App., 266 
S.W. 644, 647. 

22. N.M.—^Board of Com'rs of Guad¬ 
alupe County V. State, 94 P.2d 515, 
618, 43 N.M. 409. 

23. N.M.—Board of Com’rs of Guad¬ 
alupe County V. State, supra. 

24u N.M.—^Board of Com’rs of Guad¬ 
alupe County V. State, supra. 

25. N.D.—^Mayville v. Rosing, 123 
N.W. 393, 396, 19 N.D. 98, 26 L.R.A., 
N.S., 120. 

54 C.J. p 400 note 70. 

28. N.M.—Corpus Juris quoted in 
Board of Com*rs of Guadalupe 
County v. State, 94 P.2d 615, 618, 
43 N.M. 409. 

Wls.—Cotter v. Joint School Dist 
No. 3, 158 N.W. 80. 81, 164 Wis. 13. 

27. N.D.—^Mayville v. Rosing, 128 
N.W. 398, 395, 19 NJD. 98, 26 L.RJL, 
N.S., 120. 

28. Black L J). 


29. Ind.—Noble v. Vincennes, 42 
Ind. 125, 130. 
sa Black L.D. 

31. Cal.—Girvin v. Simon, 69 P. 946, 
947, 127 CaL 491. 

32. Pa.—^Pennsylvania R. Co. v. 
Rerr, 62 Pa. 368, 366, 1 Am.R. 431. 

Phrases 

(1) "Remote cause*’ defined gen¬ 
erally see 14 C.J.S. p 47 notes 7-14; 
and in the law of negligence see 
Negligence 5 103. 

(2) "Remote damages" see Dam¬ 
ages § 2. 

(3) Other phrases as to which 
more recent adjudications have not 
been found see 64 C.J. p 109 notes 
93-1. 

33. Ala.—Newsome v. Louisville & 
N. R. Co., 102 So. 61, 64, 20 Ala. 
App. 349. 

34. La.;;—S^te V. Burton, 118 So. 
40, 42, 166 La. 842. 

Relative term" 

Va.—^Lawrence v. Commonwealth, 81 
Va. 484, 485. 

64 C.J. p 109 note 92. 

35. New Standard D. 

Phrases emplosrlng the word and 
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EEMOVAL. In a broad sense, the transfer of a 
person or thing from one place to another 6 a 
change of place,37 especially of habitation ;3S a 
transference; change of residence.^® 

The word "removal” connotes something more 
than a mere change of location; some reestablish¬ 
ment is siiggested,40 and the term contemplates some 
change in situs.^! It consists of various acts, and 
is not altogether and alone movement.^3 

“Removal” sometimes means a dismissal from of¬ 
fice,^ 3 Qr it may mean a transference to another 
office.^^ The removal of a public officer from office 
is treated generally in Officers §§ 59-71. 

When used with reference to a legal proceeding, 
suit, or cause, in legal phraseology “removal” means 
not the dismissal of the cause, but its transfer from 
one court to another.^5 The removal of a cause from 


one court to another court of a state is treated in 
Courts §§ 502-521, and the removal of a cause from 
one federal court to another federal court is dis¬ 
cussed in Federal Courts § 360. The removal of a 
cause from a state court to a federal court is 
treated in Removal of Causes § 1 et seq. 

It has been held that the word “removal” is some¬ 
times equivalent to “construction” see 16 C.J.S. p 
1511 note 96, and “erection” see 30 C.J.S. p 1135 
note 64, and is equivalent to “demotion” see 26 
C.J.S. p 709 note 1. 

'Removal” has been compared with, or distin¬ 
guished from, “absence” see 1 C.J.S. p 350 note 52, 
“construction” see 16 C.J.S. p 1511 note 2, “demoli¬ 
tion” see 26 C.J.S. p 708 note 68, “discharge” see 
26 C.J.S. p 1330 note 41, and “erection” see BO 
C.J.S. p 1135 note 67. 


as to which more recent adjudica¬ 
tions have not been found see 54 C.J. 
p 110 notes 17, 18. 

36. N.T.—^Novak & Rehner v. State, 
78 ]Sr.Y.S.2d 677, 580, 192 Mlsc. 66. 

Phrases 

(1) "'Removal of the record;” a 
term held to mean removal of the 
cause.—^Hug^hes v. Mine Hill, etc., R. 
Co., 30 Pa. 617, 618—64 C.J. p 110 
note 27. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 54 C.J. p 110 note 
28-p 111-199 note 39. 

37. Ohio.—State v. Paulson, 162 N. 
R 658, 29 Ohio App. 121. 


Transfer f^om partienlar specified 
places 

U S —U. S. V. Mangano, C.C.A.Xeb., 
299 P. 492, 493. 

38. Ohio.—State v. Paulson, 162 X.E. 
653, 29 Ohio App. 121. 

64 C.J. p 110 note 21. 

39. Tenn.—^Bankers* Finance Corpo¬ 
ration V. Locke & Massey Motor 
Co., 91 S.W.2d 297, 300. 170 Tenn. 
28. 

40. Mo.—^Yellow Mfg. Acceptance 
Corporation v. Rogers, 142 S.Vr.2d 
888, 892, 235 Mo.App. 96. 

Va.—^P. R. Smith Motor Sales v. Lay, 
3 S.B,2d 190, 191, 173 Va. 117. 

41. Mo.—^Yellow Mfg. Acceptance 


Corporation v. Rogers, 142 S.W.2d 
888, 892, 235 Mo.App. 96. 

42. U.S.—TJ. S. V. One Durant Tour¬ 
ing Car, D.C.Tex.. 2 P.2d 478, 479. 

43. N.J.—^Murley v. Township of 
Raritan. 188 A. 739, 740, 117 N.J. 
Law 357. 

44. Lia.—State ex rel. McNeal v. 
Avoyelles Parish School Board, 7 
So.2d 165, 167, 199 La. 859. 

Pa.—Simmler v. City of Philadelphia, 
198 A. 1, 3, 329 Pa. 197. 

45- La.—^McNeal v. Avoyelles Parish 
School Board, 7 So.2d 165, 167, 199 
La. 859. 

Pa.—Simmler v. City of Philadelphia, 
198 A. 1, 3, 329 Pa. 197. 
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REMOVAL OF CAUSES 

This Title includes transfer of causes brought in state courts to courts of the United States; nature 
and scope of power to require such transfers in general; constitutional and statutory provisions relating 
thereto; grounds for such transfers; jurisdiction to make and proceedings to obtain removal of causes; 
effect of removal; and remand of or proceedings in cause after removal. 

Matters not in this Titles treated elsewhere in this work, see Descriptive-Word Index 

Analysis 

I EIGHT OP EBMOVAL IN GENEEtAL, §§ 1-8 
n. NATUEE OP CAUSES EEMOVABLE, §§ 9-27 
m. AMOUNT OE VALUE IN CONTEOVEESY, §§ 28-44 

IV. SXHTS AEISING UNBEB CONSTITUTION, LAWS, AND TEEATIES OP UNITED STATES, 
§§ 46-77 

A. In General, §§ 45-52 

B. Removability of Suits Involving Particular Matters or Persons, §§ 53-73 

C. Pleading Affecting Removability, §§ 74-77 

V. SUITS AND PROSECUTIONS AGAINST CERTAIN OPPICEES OE PERSONS ACTING OR 
CLAIMING UNDER SUCH OPPICEES; PERSONS IN MILITARY SERVICE, §§ 78-91 

VL DENIAL OP, OR TOABILITY TO ENPOROE, CIVIL RIGHTS, §§ 92-98 

VTL SUITS INVOLVING LAND CLAIMED UNDER GRANTS PROM DIPPERENT STATES, §§ 99^ 
100 

vm DIVERSITY OP CITIZENSHIP OR ALLEGIANCE AND CHARACTER OP PARTIES, §§ 
101-153 

A. In General, §§ 101-106 

B. Who are or May be Considered Citizens, §§ 107-116 

C. What Constitutes Citizenship and Determination as to Place of Citizenship or Al¬ 

legiance, §§ 117-125 

D. What Constitutes Diversity and What Parties or Persons Considered, §§ 126-151 

1. In General, §§ 126-129 

2. Real, Necessary, and Formal or Nominal Parties, §§ 130-151 

E. Pleading or Record as Affecting Removability, §§ 152-153 

IX. SEPARATE ASTD INDEPENDENT CLAIMS; SEPARABLE CONTROVERSIES, §§ 164-170 
X. PREJUDICE OR LOCAL INPLUENCE, §§ 171-181 
XL TIME OP REMOVAI^ §§ 182-188 

Xn. WHO MAY REMOVE IN GENERAL, §§ 189-2U. 

A. In General, §§ 189-203 

B. Joinder of Parties in Removal, §§ 204-211 

See also descriptiye word index in the back of this Volume 
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XHL PEOCEEDING-S TO PEOCTTRE, AND EFFECT OF.EEMOVAIi, §§ 21S-241 

A. In General, §§ 212-213 

B. Causes Formerly Removable on Application to State Court, §§ 214-223 

1. Mode of Application, §§ 214-220 

2. Determination of Right to Remove and Effectuation of Removal, §§ 221—223 

C. Causes Removable on Application to Federal Court, §§ 224-234 

D. Federal Court to Which Cause Removed, §§ 235—236 

E. Operation and Effect of Removal, §§ 237-241 

XEV. TEANSOEIPT OF EECOED OF STATE COTJET, §§ 242-246 

XV. PROCEEDING'S IN, AND DISPOSITION OP, CAUSE AFTER REMOVAL, §§ 247-272 

XVI. REMAND, §§ 273-310 

A. Necessity or Ppropriety, and Effect, §§ 273-298 

B. Proceeding for Remand and Review Thereof, §§ 299-310 

XVIL PROCEEDINGS IN STATE COURT AFTER DISCONTINUANCE IN, OR REMAND BY, FED- 
ERAL COURT, §§ 311-314 

Sub-Analysis 

L RIGHT OF REMOVAL IN GENERAL—p 917 
§ 1. History and purpose—p 917 

2. Nature and source—^p 917 

3. - Constitutionality of statutes—918 

4. Impairment, deprivation, or waiver of right—p 919 

5. «- Restriction or impairment by state—^p 919 

6. • -Waiver of right—^p 919 

7. As dependent on plaintiff s pleadings—^p 922 

8. Second removal—^p 923 

n. NATURE OP CAUSES REMOVABLE—p 923 
§ 9. In general—^p 923 

10. Statutory provisions—^p 923 

11. As dependent on original jurisdiction of federal courts—^p 923 v 

12. Character of action or proceeding—^p 925 

13. - Criminal proceeding or proceeding of criminal nature—927 

14. - Quo warranto—p 928 

15. -Mandamus—^p928 

16. - Injunction—^p 928 

17. - Probate proceeding—^p929 

18. - Suit for divorce—p 9^ 

19. - Condemnation proceeding—^p929 

20. -Action arising under Federal Employers" Liability Act—^p 930 

21. —— Proceeding for assessment or collection of tax—^p 931 

22. - Suit to dissolve corporation—^p 931 

23. - Creditor*s suit or similar proceeding—^p932 

24. -Ancillary proceeding—^p932 

25. -Other actions or proceedings—^p 933 

26. Cause subsequently becoming removable—p 935 

27. Where state court without jurisdiction—p 935 

HL AMOUNT OR VALUE IN CONTROVERSY—p 937 
§ 28. In general—^p937 
29. Basis of estimate or determination—^p 938 


See also descriptive word index in the back of this Volume 
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nL AMOUNT OE VALUE IN CONTEOVEESY—Continued 
§ 30. - Pecuniary standard—940 

31. - Contingent loss or damage—^p941 

32. -Interest—p 941 

33. - Costs—p 941 

34. - Counterclaim—942 

35. -Defenses apparent in plaintiffs pleading—p 942 

36. -Actions by or against multiple parties—942 

37. -Amendment of pleadings-^p 943 

38. - Consolidation of causes—^p 944 

39. Particular actions or proceedings—^p 945 

40. -Action for damages—p 946 

41. - Suit involving right or title to property—^p 947 

42. -Foreclosure suit—^p 948 

43. - Suit for injunction—948 

44. -Attachment proceeding or creditor’s suit—p 948 


IV. SUITS AEISING UNDEE CONSTITUTION, LAWS, AND TEEATIES OF UNITED STATES 
—p 948 


A, In General— ^p 948 

§ 45. In general—^p 948 

46. What constitutes such suit—p 949 

47. - Decision dependent on construction of constitution, law, or treaty—^p 951 

48. - Controversy as to construction; question previously decided—^p 951 

49. - Claim of plaintiff and defense—^p953 

50. - Suits involving state constitution or statute—p 953 

51. - Presence of questions in addition to federal question—^p 954 

52. Removability of suits by state in general—p 954 


B. Removability of Suits Involving Particular Matters or Persons —^p 955 
§ 53. Patents, copyrights, and trade-marks—^p 955 

54. Public lands, mining, and water rights—^p 955 

55. Commerce or trade and navigable waters—p 956 - 

56. -Monopolies—^p 957 

57. - Shipments of goods—p957 

58. -Personal injuries—^p957 

59. -Obstruction and use of navigable waters—^p 958 

60. Revenue and taxation—^p 958 

61. Postal laws—^p 959 

62. Indians—^p 959 

63. Officers or agents of United States, and persons claiming under such officers or 

agents—^p 960 

64. -Director general of, or government agent for, railroads—p 960 

65. -Receivers for, or agents for stockholders of, national banks—p 961 

66. Receivers appointed by federal courts—^p962 . . 

67. Trustees in bankruptcy—^p 962 

68. Corporations organized under laws of United States, officers of such corpora¬ 

tions, and persons claiming under such corporations—p 962 

69. -National banking associations—^p963 

70. -Federal reserve banks—^p965 

71. -Emergency fleet corporation—p 965 

72. Judicial and official bonds—p 965 

73 Suits involving litigation in federal coufts—^p 965 

^ See also descriptive word index In the babk of this Yolnxae 
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rv. SUITS AfilSING UNUEK CONSTITUTION, LAWS, AND T1U5AT1ES OP UNITED STATES— 

Continued 

C Pleading Affecting Removability— p 966 
§ 74. In general—966 

75. Form and sufficiency, matters considered, and construction of pleading —p 968 

76. Amendments—^p 969 

77. Pleadings in suits involving particular matters or persons—^p 969 

V. SUITS AND PEOSECUTIONS AGAINST CERTAIN OFFICERS OR PERSONS ACTING OR 
CLAIMING UNDER SUCH OFFICERS; PERSONS IN MILITARY SERVICR-p 972 

§ 78. Revenue or other officers, and persons acting or claiming under such officers— 
p 972 

79. -Validity, construction, and operation of statute in general—^p 973 

80. -What are revenue laws—^p 973 

81. -What acts included—^p 974 

82. -Proceedings removable—p 976 

83. -Persons within, or entitled to benefit of, statute—^p 977 

84. -Pleading or indictment as affecting removability—978 

85. Officers of federal courts—^p 979 

86. -Validity of statute—^p979 

87. -Acts included—^p 979 

88. -Proceedings removable—^p980 

, 89. -Who may remove—^p 981 

90. Officers of either house of congress—^p 982 

91. Persons dn military service of United States—^p 982 

VI. DENIAL OP, OR INABILITY TO ENFORCE, CIVIL RIGHTG—p 982 
§ 92. In general—^p 982 

93. Validity of statute—^p 982 

94. Equal civil rights protected, and denial of, or inability to protect, such rights 

—p982 

95. -5— Particular state or local statutes—p 984 

96. -Particular acts—^p984 

97. Persons or parties entitled to benefit of statute—^p 986 

98. Proceedings removable—^p 986 

Vn. SUITS INVOLVING LAND CLAIMED UNDER GRANTS FROM DIFFERENT STATES—p 986 
§ 99. In general—^p 986 
100. Who may remove—^p 986 

Vm. DIVERSITY OF CITIZENSHIP OR ALLEGIANCE AND CHARACTER OF PARTIES—p 986 

A. In General —986 

§ 101. In general—^p 986 

102. Suits between citizens of different states in general—^p 987 

103. Suits to which alien party in general—^p 988 

104. Removability of suits to which United States party 4n general—^p 989 

105. Removability of suits to federal court in Puerto. Rico in general—^p 989 

106. Time of existence of ground for removal—p 989 * - 

B. Who Are or May Be Considered Citizens —^p 990 

§ 107. In general—^p990 

108. United States and officers representing United States—p 990 

109. State—p 991 
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§ 110. Political subdivision of state—991 

111. Corporation—991 

112. Unincorporated association—^p 991 

113. Partnership—p 991 

114. Resident or citizen of District of Columbia and territories—^p 992 

115. Alien and Indian—^p 992 

116. Infant—p 992 
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legiance—^ p 992 
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125. Partnership—^p 997 
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§ 130. In general—^plOOO 

131. Disclaimer or release of interest and default—^p 1001 

132. United States and United States officer—^p 1002 

133. State and officer in state—^p 1002 

134. Political subdivision of state, and officer of such subdivision—^p 1003 
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136. Joint-stock association, and officer of such association—p 1005 

137. Stakeholder or depositary, and person summoned by trustee or garnishee proc¬ 

ess—^p 1005 

138. Representative or fiduciary, and person represented or beneficiary—^p 1006 

139. Landlord and tenant—^p 1008 

140. Insurer and insured—^p 1009 

141. Principal and surety—^p 1009 

142. Mortgagor or pledgor—^p 1010 

143. Use-party—^p 1010 

144. JParties designated by fictitious names—^p 1010 
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150. -Elimination of defendant by plaintiff or court—^p 1018 

151. Suits on assigned chose in action—p 1020 
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§ 154. In general—^p 1023 

155. Claims separate and independent, or controversies separable, in general— 

1025 
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157. Particular suits or proceedings—^p 1033 
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XI. TIME OF REMOVAL—p 1045 

§ 182. In general—1045 
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—p 1053 
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§ 189. In general—^p 1056 

190. Capacity—p 1056 
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§ 192. Who is defendant—1057 

193. -Cross bills, cross complaints, or counterclaims against original parties— 

p 1057 

194. - Condemnation proceeding—p 1058 

195. -Proceeding to assess benefits and damages resulting from local improve- 

ment—1058 

196. - Proceeding’ to enforce claim against political entity ^p 1059 

197. - Probate proceeding—^p 1059 

198. - Proceeding to determine conflicting claims for use of water—p 1059 
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200. - Garnishee proceeding—p 1059 

201. Residence or nonresidence of defendant—^p 1059 

202. Intervener—^p 1061 
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B. Joinder of Parties in Removal—^ p 1063 

§ 204. In general—^p 1063 

205. Proceedings against persons denied rights secured by, or having defenses un¬ 

der, civil rights laws—^p 1063 

206. Suit between citizens of same state claiming land under grants of different 

states—p 1063 

207. Suit arising under constitution or law or treaties of United States—p 1063 

208. Diversity of citizenship or allegiance—^p 1064 

209. -Suits in which aliens are parties in general—^p 1064 

210. -Party not served with process and not brought into court—p 1064 

211. -Nominal or formal, improper, and unknown parties—^p 1065 

znr. PROOEEDINaS to PROOXTRE, and EFPEOT of, removal—p 1065 
A In General— ^p 1065 

§ 212. In general—^p 1065 
213i Second application—^p 1066 

B. Causes Formerly Removable on Application to State Court—^ p 1066 

1. Mode of Application —^p 1066 

§ 214. Suits arising under federal Constitution, laws, or treaties, or involving divers¬ 
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215. -Petition—^p 1066 

216. -Bond—p 1077 
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218. - Presentment and filing of petition and bond—^p 1083 
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—p 1084 
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222. Effectuation of removal—^p 1090 
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§ 224. In general—^p 1094 
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xm PROOEEBmaS to procure, and EFPECT op, REM0VAI»—continued 

C. Causes Removable on Application to Federal Court —Continued 

§ 226. -Notice of application—^p 1097 

227. -Filing and presentment of petition and proof—^p 1097 

228. -Hearing and determination—p 1097 

229. -Order for removal—^p 1098 

230. Suits and prosecutions against officers and others—^p 1098 

231. - Effectuation of removal—^p 1100 

232. -Writ of certiorari or habeas corpus—llOl 

233. Actions by aliens against civil officers of United States—^p 1101 

234. Proceedings against persons in military service—1101 

D. Federal Court to Which Cause Removed —1102 

§ 235. In general—^p 1102 

236. As between different divisions of same district—p 1102 

E. Operation and Effect of Removal —^p 1102 

§ 237. As to state court—^p 1102 

238. - Cause properly removed—p 1103 ' 

239. - Cause subsequently remanded for want of jurisdiction—^p 1104 

240. As to federal court—^p 1105 

241. As abandonment of appeal from interlocutory orders—^p 1107 

XIV, TRANSCRIPT OF RECORD OF STATE COURT—p 1107 
§ 242. In general—^pll07 

243. Form and contents—p 1108 

244. By whom transcript should be filed—^p 1108 

245. Time for filing—^p 1108 

246. Proceedings to compel furnishing of transcript or to supply record—^p 1109 

XV. PROCEEDINGS IN, AND DISPOSITION OF, CAUSE AFTER REMOVAL—p 1110 
§ 247. In general—^p 1110 

248. Proceedings pending expiration of time for perfecting removal—^p 1112 

249. Time to plead and proceed—^p 1112 

250. Proceeding on law or equity side of court—^p 1114 

251. Repleader and recasting of cause—^p 1114 

252. Waiver of objections to jurisdiction or service of process of state court—p 

1115 

253. Effect of acts of, and proceedings in, state court before removal—^p 1116 

254. -Orders and decisions—^plll7 

255. -Attachments, delivery bonds, and security given or taken—1118 

256. -Injunctions—^p 1119 

257. -Receiverships—^p 1119 

258. -Contempt proceedings—plll9 

. 259. — Depositions—^p 1120 

260. -Motions pending and undetermined—^p 1120 

261. Service or perfection of process or notices—^p 1120 
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267. Consolidation of causes—^p 11^ 

268. Evidence admissible tinder pleatfings—p 1126 

269. Trial and determination—^p 1126 
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271. Enforcement of sentence in criminal prosecution—p 1129 
2/2. Costs—p 1130 

XVI. REMAND—p 1131 
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§ 273. In general—p 1131 
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286. -Joinder of new parties—^p 1137 
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288. -Interposition of defense not cognizable in state court—^p 1138 
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295. Severance of cause and remand of part—^p 1140 

296. -Cause removed because of prejudice or local influence—^p 1141 

297. - Cause involving separable controversies—p 1141 

298. Operation and effect of remand—^p 1141 

B. Proceeding for Remand and Review Thereof—^ p 1142 

§ 299. Remand by court sua sponte—p 1142 

300. Remand on motion—^p 1143 

301. -Who may move for remand—^p 1144 

302. -Time of motion—^p 1144 
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306. -Order—p 1153 

307. -Costs—^p 1154 
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REMOYAL OF CAUSES 
I SIGHT OF SEMOYAL INf GSNHSAl^ 


§§ 1-2 


§ 1. History and Purpose 

Various federal statutes have been enacted from time 
to time to enable a defendant to remove to a federal 
court certain typcs of claims asserted against him In the 
state courts. 

The purpose of the creation of the right to re¬ 
move a case from a state to a federal court was to 
enable a defendant to have claims against him under 
the federal Constitution or federal statutes ad¬ 
judicated in the first instance by a federal tribunal, 
and, under statutes providing therefor, to enable 
him, when sued in the courts of a state of which 
he is not a citizen, to obtain freedom from local 
prejudice or influence.^ Various federal statutes 
have been enacted from time to time to accomplish 
this purpose.^ 

I 2. Nature and Source 

The right to remove a cause from a state to a fed¬ 


eral court is purely statutory, existing only In those 
cases provided by congress, and the general removal 
statute Is to be given a strict construction. 

The right of removal of causes from a state court 
to a federal court is purely statutory,^ existing in 
such cases, and only in such cases, as congress has 
seen fit to provide for such right is not necessarily 
as broad as the judicial power of the United 
States,® and it cannot be created or conferred by 
consent® or waiver.*^ Cases are not removable be¬ 
cause the state court lacks jurisdiction, but because 
of a right vouchsafed to the removing party by the 
Constitution and laws of the United States.® While 
the right has been said to be a substantial,^ sub¬ 
stantive,^® and valuable!^ one, it is not a consti¬ 
tutional right^^ except in the sense that statutes 
conferring it are authorized by the Constitution,^® 
nor is it a vested right of property.^^ 

While a defendant's right of removal, where he 


I. U.S.—Gaines v. Puentes, La., 92 

U. S. 10. 23 L.Ed. 524. 

54 C.J. p 208 note 1. 

Prejudice or local Influence as grround 
for removal see infra S§ 171-181. 

S. Xiearlslativa deslffiL by statute re¬ 
lating: to removal of causes was to 
<5ontract the Jurisdiction of federal 
courts, enlargred by intermediate en¬ 
actments beyond that conferred by 
the act of 1789, and to restrict it 
more nearly within limits of earliest 
.statute.—^Brooks-Wright, Inc., v. 
Maryland Gas. Co., 17 A.2d 51, 126 N. 

J. Law 32. 

Xiegrlslative history see 54 C.J. p 208 
notes 2-22. 

3. XJ.S.—^Edwards v. E. L Du Pont 
De Nemours & Co., C.A.Ga., 183 F. 
2d 165—^Rosecrans v. William S. 
Lozier, Inc., C.C.A.M 0 ., 142 P.2d 118 
—^Brown v. Hecht Co., D.C.Md., 78 
F.Supp. 540—^Reeves v. American 
Brake Shoe Co., D.C.Mo., 74 F.Supp. 
897—^Wheatley v. Martin, D.C.Ark., 
62 F.Supp. 109—Gates v. Union 
Central Life Ins. Co., D.C.N.Y., 56 

F. Supp. 149—Coco V. Altheimer, D. 

G. La., 46 F.Supp. 321—Williamson 

V. E. R. Squibb & Sons, D.C.S.C., 30 
F.Supp. 629—^Partridge v. Bond, D. 
C.Va., 17 F.Supp. 257—Belcher v. 
.Sitna Life Ins. Co., D.C.Tex., 3 F. 
Supp. 809—^Daugherty v. Western 
Union Tel. Co., CXJ-Ind., 61 F. 138. 

^Cal.—^Nichols V. Southern Pac. Co., 
136 P.2d 332, 58 Cal.App.2d 91. 
Mich.—^Federal Land Bank of St. Paul 
V. Von Zellen, 275 N.W. 818, 282 
Mich. 199. 

"N.J.—^Eckel V. Shell Eastern Petrole¬ 
um Products. 167 A. 869, 118 N.J. 
Eq. 498. 

;S.C.—^Beaty y. Massachusetts Protec¬ 


tive Ass*n, 158 S.E. 206, 160 S.C. 
205. 

54 C.J. p 208 note 23. 

4, U.S.—Stoll V. Hawkeye Cas. Co. 
of Des Moines, Iowa, C.A.SD., 185 
F.2d 96—^Edwards v. E. I. Du Pont 
De Nemours & Co., C.A.Ga., 183 F. 
2d 165—Woulfe v. Atlantic City 
Steel Pier Co., C.C.A.N.J., 124 P.2d 
322—^Doyle v. Northern Pac. Ry. 
Co., D.C.Minn., 55 P.2d 708—Gates 
V. Union Central Life Ins. Co., D.C. 
N.T., 56 F.Supp. 149—^Reed v. 

Bloom, D.C.Okl., 15 F.Supp. 7— 
People of State of California v. 
Lamson, D.C.Cal., 12 F.Supp. 813, 
appeal denied, C.C.A., 80 F.2d 388. 
Cal.—Nichols v. Southern Pac. Co., 
136 P.2d 332, 58 Cal.App.2d 91. 

Mass.—^Atlantic Nat. Bank of Boston 
v. Hupp Motor Car Corp., 14 N.E.2d 
167, 300 Mass. 198. 

N.J.—George Weston, Limited, v. 
New York Cent. R. Co., 181 A. 18, 
115 N.J.Law 564. 

Ohio.—Shunk v. Shunk Mfg. CO., 61 
N.B,2d 896, 75 Ohio App. 253. 

Pa.—Commonwealth v. Twenty-nine 
Cases of Whiskey, Com.Pl., 21 Leh. 
L.J. 177, 

I 54 C.J. p 209 note 24. 

JozisdlctioxL 

Federal courts have no jurisdiction, 
and cannot exercise any on removal 
of a cause, except such as congress 
by legislative acts, warranted by 
Constitution, has conferred on them. 
—Williamson v. E. lEL Squibb & Sons, 
D.C.S.C., 30 F.Supp. 629—City of Cor¬ 
bin V. Varden, D.C.Ky., 18 F.Supp. 
531. 

Necessity of xepleadingr 
Fact that suit must be carved and 
repleaded in federal court is imma¬ 
terial on question of removability.— 

917. 


Murphy v. Johnson, D.C.Tex., 49 F.2d 
410. 

5. Mass.—^Atlantic Nat. Bank of 
Boston v. Hupp Motor Car Corp., 14 
N.B.2d 167, 300 Mass. 196. 

6. U.S.—Athan v. Hartford Fire Ins. 
Co., C.C.A.N.Y., 73 P.2d 66—Lei- 
decker Tool Co. v. Laster, CjC.A. 
Okl, 39 P.2d 615. 

54 C.J. p 209 note 25. 

Consent to federal jurisdiction as 
rendering cause removable see in¬ 
fra § 11. 

7. U.S.—Meyer Bros. Drug Co. v. 
Dollar S. S. Line, D.C.N.Y., 44 P.2d 
57. 

8. U.S.—S. Patti Const. Co. v. Union 
Pac. R. Co., D.C.MO., 72 F.Supp. 101. 

Removal where state court without 
Jurisdiction see infra § 27. 

9. U.-S.—^Young V. Southern Pac. Co., 

C. aA.N.Y.. 15 P.2d 280—Le Man- 
quals V. Glick, D.C.Tex., 17 F.Supp. 
347. 

10. U.S.—Houlton Sav. Bank v. 
American Laundry Machinery Co., 

D. C.Me., 7 F.Supp. 858. 

11- U.S.—Harr v. Pioneer Mechani¬ 
cal Corporation, D.C.N.Y., 1 F.Supp. 
294. 

12. U.S.—Pabst v. Roxana Petrole¬ 
um Co., D.C.Tex., 30 F.2d 953— 
Wheatley v. Martin, D.C.Ark., 62 F. 
Supp. 109. 

13. U.S.—^Rodich v. American Barge 
Lines, D.C.M 0 ., 71 F.Supp. 549— 
Le Manquals v. Glick, D.C.Tex., 17 
F.Supp. 347. 

14. U.S.—^Teel v. Chesapeake & 0. R. 
Co. of Virginia, Ky., 204 F. 918, 
123 C.C.A. 240, 47 L.R.A.,N.S., 2L 

54 C.J. p 209 note 29. 



§§ 2-3 

comes within the scope of the federal removal stat¬ 
ute, has been said to be absolute, nevertheless, as 
far as concerns congressional powder, the right of 
removal is qualified, not absolute,^® and it may be 
restricted^^ or taken away^® by statute. In this 

connection, the law in effect at the time of the ap¬ 
plication to remove controls,^® and if the right of 
removal has not been exercised it is taken away by 
the repeal of the statute conferring the right.^® 
Congress may, if it sees fit, provide that the privilege 
of removal shall extend to cases pending in the state 
courts at the time when the statute permitting re¬ 
moval is enacted.2i The repeal of a statute ex¬ 
pressly prohibiting removal of the causes provided 
for therein and the substitution of another statute 
therefor does not authorize removal of such 

causes.22 

In determining whether the case is within the 
jurisdiction of a federal court as a removable cause, 
the court should scrupulously confine its own juris¬ 
diction to the limits specified by statute.23 While 
the federal courts must be astute to guard the right 
of removal,24 they should be equally as careful to 
avoid encroachment on the proper jurisdiction of 
the state courts as they are vigilant in protecting 
their own jurisdiction ;25 and the jurisdiction of a 
state court should not be permitted to be frittered 
away by any conduct of the parties to an action, 
who are amenable to such jurisdiction, without the 
consent or affirmative action on the part of the 
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state court2® In doubtful cases removal to the 
federal courts should be denied.27 

It has been said to be the acknowledged policy 
of congress and the courts to restrict, rather than to 
amplify, the jurisdiction of the federal district 
courts under the general removal statute hence, 
as frequently held, the removal statute is to be 
given a strict construction.^^ On the other hand, 
a construction which would result in a repeal of 
removal provisions by implication is not to be 
favored.2® Where a cause is removable under the 
general statutory provisions relating thereto, an 
intention on the part of congress to take away the 
right of removal by provisions of a particular statute 
will not be presumed, but must clearly appear;®^ 
and statutes enacted subsequently to a general re¬ 
moval act, which make express provision for re¬ 
movals in specified exceptional cases, have been held 
not to limit the ambit of the general removal act.®^ 

§ 3. - Constitutionality of Statutes 

Statutes providing for or restricting the removal of 
causes from a state to a federal court, If enacted In 
conformity to the Judiciary articles of the federal Con¬ 
stitution, are valid. 

The power reserved to the states to provide for 
the determination of controversies in their courts 
may be restricted only by action of congress in con¬ 
formity to the judiciary articles of the federal 
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15. U.S.—^Levy v, Jos. S. Finch & 
Co., D.C.N,T., 9 P.Supp. 255. 

N.Y.—Cook V. Nelson, 62 N.T.S.2d 
875, 186 Misc. 1018. 

16. Conn.—^Hartford Accident & In¬ 
demnity Co. V. Bernblum, 191 A. 
542, 122 Conn. 583. 

17. U.S.—^Pabst V. Roxana Petrole¬ 
um Co„ D.C.Tex., 30 P.2d 953— 
Rodich V. American Barge Lines, 
D.CMo., 71 P.Supp. 549. 

18. U.S.—^Rodich V. American Barge 
Lines, supra. 

Conn.—^Hartford Accident & Indem¬ 
nity Co. V. Bernblum, 191 A. 542, 
122 Conn. 583. 

54 CJ. p 209 note 31. 

19. U.S.—^Foumet v. De VUbUss, D. 
C.La., 24 P.Supp. 60. 

20. U.S.»Birdseye v. ShaelCer, C.C. 
Teg., 37 F. 821, error dismissed 11 
S.Ct. 1017, 140 U.S. 672, 35 L.Ed. 
403—Manley v. Olney, C.C.Mich.. 32 
P. 708. 

21. U.S.—^Richard v. National City 
Bank of New York, 0.C.N.Y,, 6 P. 
Supp. 166. 

22. N.C.r-Mizell V. Atlantic Coast 
Line R. Co„ 106 S.EI 133, 181 N.a 
3f 

23. U.S, —^Young.v. Arbyrd Compress 


Co., D.C.MO., 66 P.Supp. 241— 
Stangard Dickerson Corporation v. 
United Electrical Radio & Machine 
Workers of America, Local 1218, 
D.C.N.J., 33 P.Supp. 449. 

24. U.S,—^Harr v. Pioneer Mechani¬ 
cal Corporation, 0.C.N.Y., 1 P.Supp. 
294. 

25. U.S.—^McGuire v. North Am. 
Aviation of Kan., D.C.Mo., 69 P. 
Supp. 917—^Lee v. Ford Motor Co., 

D. C.Mo., 38 P.Supp. 852—Siler v. 
Morgan Motor Co., D.C.Ky., 15 P. 
Supp. 468. 

26. U.S.—^McGuire v. North Am. 
Aviation of Kan., D.C.Mo., 69 P. 
Supp. 917. 

27. U.S.—^Merchants Pood Distribu¬ 
tors V. Clinton Poods, D.C.N.Y., 92 
P.Supp. 941. 

Va.—^Rltholz V. Commonwealth, 35 S. 

E. 2d 210, 184 Va. 839. 

Determination of doubtful cases on 

motion to remand see infra § 305. 

28. U.S.—^Ransom v. Sipple Truck 
Lines, D.C.Iowa, 52 P.Supp. 521. 

29. U.S.—Shamrock Oil & Gas Oorn 
V. Sheets, Tex., 61 S.Ct 868, 318 U. 
S. 100, 86 L.Bd. 1214—Hoyt v. 
Sears, Roebuck & Co., C.C.ACal., 
130 F.2d 636, certiorari denied 
Sears, Roebuck & Co. v. Etoyt, 63 
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S.Ct 267, 317 U.S. 687, 87 L.Ed. 650 
— ^Merz V. Dixon, D.C.Kan., 96 P. 
Supp. 193—^Reeves v. American 
Brake Shoe Co., D.C.Mo., 74 P.Supp. 
897—^Young v. Arbyrd Compress 
Co., D.CMo., 66 P.Supp. 241— 
Weatherford v. Radcliffe, D.C.S.C., 
68 P.Supp. 107-^ates v. Union 
Central Life Ins. Co., D.C.N.Y., 56 
P.Supp. 149—^Barwick v. Piatt, D. 
CS.C., 62 P.Supp. 262—Greif v. 
Sears, Roebuck & Co., D.C.Idaho, 
48 P.Supp. 242—Saldibar v. Heiland 
Research Corp., D.C.Tex., $2 P. 
Supp. 248. 

Nev.—Golden v. Sixth Judicial Dlst. 
Ct in and for Pershing County, 58 
P.2d 1042. 67 Nev. 114. 

30. U.S.—^Yeung v. Territory of Ha¬ 
waii, C.CA.Hawail, 132 P.2d 874— 
Larkin v. Roseberry, D.C.Ky., 54 
P.Supp. 378—Garner v. Mengel Co., 
D.aKy., 50 P.Supp. 794. 

31. U.S.—^Young & Jones v. Hia¬ 

watha Gin Sc Mfg. Co., D.aMlss., 
17 P.2d 193—Owens v. Greenville 
News-Piedmont, *D.C.S,.C., 43 P. 

Supp. 786. 

32. U,S.—Barber v. Powell, .GLC.AN. 
C., 136 F.2d 728, certiorari denied 
64 S.Ct 66, 820 U.S. 762, 88 L.Ed. 

. 447. 
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Constitution.^^ general, however, statutes which 
provide for or restrict the removal of causes from 
a state to a federal court have been held to be 
within the authority conferred on congress by the 
Constitution of the United States, and so not un- 
constitutional.34 

§ 4. Impairment, Deprivation, or Waiver of 
Right 

blatters concerning the restriction or impairment 
by the states of the right of removal are considered 
infra § 5; and the rules as to a waiver of the 
right infra § 6. 

Examine Pocket Parts for later cases. 

§ 5. -Restriction or Impairment by State 

A state has no right, either by legislative enactment 
or by action of Its courts, to restrict or impair a right 
of removal granted by the federal statutes. 

Removal statutes, which are nationwide in their 
operation, were intended to be uniform in their ap¬ 
plication, unaffected by local law definition or 
characterization of the subject matter to which the^’ 
-are to be applied,^^ and they must be construed as 
setting up their own criteria, irrespective of local 
law, for determining in what instances suits are 
.to be removed from a state to a federal court.^® A 


state has no power to restrict or impair, directly or 
indirectly, a right granted by federal statutes to 
remove a cause from a court of the state to a 
federal court.^” So a legislative enactment by a 
state which takes away a right of removal, or pro¬ 
hibits its exercise, is unconstitutional and a 
state statute creating a cause of action, and provid¬ 
ing that it shall be enforced only in the state courts 
or in a designated state court, will not prevent the 
removal of such an action to a court of the United 
States.^® Accordingly, a corporation is not pre¬ 
cluded from removing a cause to the federal courts 
by state statutes which attempt to compel a foreign 
corporation, as a condition to doing business in the 
state, to forego its right of removal.^® 

The right of removal, in cases where it properly 
exists, cannot be abridged by the action of the state 
courts.^^ Thus a state court cannot enjoin the 
removal of a cause which is removable under the 
acts of congress.^^ 

§ 5. -Waiver of Right 

While the right of removal may be waived by agree-* 
ment or conduct, a defendant will not be held to have 
waived such right unless his intention so to do clearly 
appears. 

The privilege of removing a case from a state 
court to a federal court may be waived^^ by agree- 


.33. U.S.—Shamrock Oil & Gas Corp. 

V. Sheets, Tex.. €1 S,Ct 868, 3X3 U. | 
S. 100, 85 KEd. 1214—Barwick v. i 
Platt, D.C.S.C., 52 F.Supp. 262—! 
Greif v. Sears, Roebuck & Co., D.C. 
Idaho, 48 F.Supp. 242. 

Nev.—Golden v. Sixth Judicial Dist. 
Ct in and for Pershing County, 58 
P.2d 1042, 57 Nev. 114. 

'34. U.S.—Strauder v. West Virginia, 

W. Va., 100 U.S. 303, 26 Ii.Bd. 664, 

54 C.J. p 209 note 35. 

35. U.S.—Shamrock Oil & Gas Corp. 
V. Sheets, Tex., 61 S.Ct. 868, 313 

U. S. 100, 86 L.Bd. 1214—Wheatley 

V. Martin, D.C.Ark., 62 F.Supp, 109. 
Character of proceeding under state 

law 

Right of removal cannot he defeat¬ 
ed by character of proceedings nnder 
state law.—^Tensas Parish School 
Board v. Pcuinell, D.C.Iia., 26 F.2d 
495. 

36. U.S.-<Ghamrock Oil & Gas Cdrp. 
V. Sheets, Tex., 61 S.Ct. 868, 313 

*U.S. 100, 86 L.Ed. 1214—Wheatley 
V. Martin, D.C.Ark.. 62 F.Supp. 109. 
State law not controlling 
Whether a civil action is removable 
- and has been properly removed is one 
for consideration of the federal court 
and is not controlled by state law.— 
Stoll V. Biawkeye Cas. Co. of Des 
Moines, Iowa, C.A.S.D., 185 F.2d 96. 

: 37. U.S.—Stewaii v. Ferer, C.C.A. 


Okl., 163 F.2d 183—State of ISTeh. v. 
Northwestern Engineering Co., D. 
C.Neb., 69 F.Supp. 347-r-Lawley v. 
Whiteis, D.C.Okl., 24 F.Supp. 698 
—^Le Manquals v. Glick, D.C.Tex., 
17 F.Supp. 347—Newberry v. Mead¬ 
ows Fertilizer Co., D.C.N.C., 1 F. 
Supp. 665. 

Tex.—^American Sur. Co. of N. T. v. 
Ritchie, Civ,App,. 191 S.W.2d 137, 
error granted. 

54 C.J. p 209 note 38. 

Statutes or rules 

State can do nothing through its 
statutes or rules to defeat right giv¬ 
en by congress to remove cause to 
national court.—^Perry Motors v. 
Chrysler Corp., D.C.Tex., 13 F.Supp, 
845. 

38. Ill.—^People ex rel. Halcanson v. 
Palmer, 11 N.E.2d 931, 367 lU. 513, 
certiorari denied People of State of 
Illinois ex rel. Hakanson v. Palmer, 
58 S.Ct 942, 364 U.S. 561, 82 Lr.Ed. 
1528. 

54 C.J. p 209 note 39. 

39. U.S.—Clark v. Bever, Iowa, 11 S. 
Ct 468, 139 U.S. 96. 35 D.Ed. 88 . 

54 C.J. p 209 note 40. 

40. U.S.—^Terral v. Burke Const Co., 
Ark., 42 S.Ct 188, 257 U.S. 529, 66 
L..Ed. 362, 21 A.I 1 .R. 188—Qulnette 
V. Pullman Co., Okl., 233 F. 980, 147 
C.C.A. 654—Judson v. Knights of 
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the Maccabees of the World, D.C. 
N.T., 220 F. 1004. 

Ill.—^People ex rel. Hakanson v. 
Palmer, 11 N.EL2d 931, 367 Ill. 613. 
certiorari denied People of State of 
Illinois ex rel. Hakanson v. Palmer, 
68 S.Ct. 942, 304 U.S. 661, 82 L.Ed. 
1528. 

Minn.—State v. WeUs, 199 N.W. 753. 
160 Minn. 285. 

N.C.—^Rhodes v. New York Life Ins. 

Co., 148 B-E. 439, 197 N.C. 337. 

S.C.—^De Treville v. McMahan, 135 S. 

E. 356, 137 S.C. 388. 

14A C.J. p 1266 note 48 [b]. 

Waiver of right to litigate in federal 
courts as condition to privilege of 
foreign corporation to do business 
in state see Federal Courts S 7. 

41. U.S.—Le Manquals v. Glick. D.C. 
Tex., 17 F.Supp. 347—Newberry v. 
Meadows Fertilizer Co., D.C.N.C., 1 

F. Supp. 665. 

Tex.—American Sur. Co. of N. T. v. 
Ritchie. Civ.App., 191 S.W.2d 137 
error granted. 

54 C.J. p 209 note 38 [al. 

42. U.S.—^Blydensteln v. New York 
Security & Trust Oo., C.C.N.Y., 59 
P. 12, aJOarmed 67 P. 469, 16 C.C.A. 
14. 

43. U.S.—General Phoenix Corp. v, 
Malyon, D.C.N.Y., 88 F.Supp. 502. 

N.J.—Eckel V. Shell Eastern Petro- 
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ment,^^ or by the conduct of the party seeking re- 
moval,^5 or by failing to apply for removal within 
the time limited therefor by law.^® A waiver, it 
has been said, is always spelled out from occurrences 
after the commencement of the suit and a gen¬ 
eral engagement or agreement, made in advance of 
the existence of any controversy, not to remove into 
a court of the United States any suit or action which 
may be brought against the contracting party in 
the courts of a state is void.^* However, a stipula¬ 
tion by a defendant in a particular suit not to re¬ 


move such suit is valid.^® 

Waiver of a right of removal is a question of 
intent,50 and may occur in numerous w’ays,®! as 
where, in a cause the removability of which is then 
existing and apparent, a party proceeds with a trial 
on the merits without applying for a removal, 5^ 
or invokes or accepts the jurisdiction of the state 
court for affirmative relief®^ or relief beyond his 
strict legal rights.^^ The right is waived or sus¬ 
pended during the pendency of an appeal by de¬ 
fendant to a state appellate court, since the cause 


leuxn Products, 167 A. 869, 113 N.J. 
Eq. 498. 

Waiver by plaintiff of objection to 
tardy removal see infra § 182. 

44. X.J.—Eckel v. Shell Eastern Pe¬ 
troleum Products, 167 A. 869, 113 N. 
J.Eq. 498. 

45. U.S.—^Houlton Sav. Bank v. 
American Laundry Machinery Co., 
D.C.Me., 7 F.Supp. 858. 

64 C.J. p 210 note 43. 

'"Defendant’s right to remove a 
cause from a state to a federal court 
may be waived by estoppel through 
conduct unequivocally evincing elec¬ 
tion to proceed in the state court.*'— 
Eckel v. Shell Eastern Petroleum 
Products. 167 A 869, 870, 113 N.J.Eq. 
498. 

Xiitlgating part of causa 
Nonresident defendant could not 
litigate part of cause in state court 
and then remove to litigate another 
part.—^Miller v. Troy Laundry Ma¬ 
chinery Co., D.C.Okl., 2 F.Supp. 182. 

46. U.S.—General Phoenix Corp. v. 
Malyon, D.C.N.T.. 88 F.Supp. 502— 
Le Manqucus v. Glick, D.C.Tex., 17 
F.Supp. 347. 

Cal.—^Mirabito v. San Francisco 
Dairy Co., 47 P.2d 530, 8 Cal.App.2d 
54. 

54 C.J. p 210 note 50. 

Time for removal see infra §S 182- 
188. 

Bight held 2LOt revived 
Where defendant's right of remov¬ 
al was waived by falling to apply 
therefor before expiration of time to ; 
answer complaint, right to petition 
for removal was not revived by the 
filing of amended complaint which 
added nothing to the original com¬ 
plaint other than including trustees 
as defendants.—^Panica v. New York, 
N. H. & H. R. Co., 53 N.Y.S.2d 323, 
184 Misc. 123. 

47. U.S.—General Phoenix Corp. v. 
Malyon, D.CJ^.Y., 88 F.Supp. 502. 

48. U.S.—^Barron v. Burnside, Iowa, 
7 S.Ct 931, 121 U.S. 186, 30 L.Ed. 
95. 

54 C.X p 210 note 43. 

BMrtzlctlon to initial court 
An agreement which restricts a 
party to the court in which suit 
should, be first begun against him. 


whether the court is a federal or a 
state court, has been held not to fall 
within the condemnation of the rule 
set forth in the text.—General Phoen¬ 
ix Corp. V. Malyon, D.C.N.Y., 88 F. 
Supp. 502. 

49. Ga.—^Barlow v. Carroll, 189 S.B. 

72, 54 Ga.App. 737. 

54 C.J. p 210 note 44. 

Bnress 

Fact that nonresident defendant 
filed waiver of right to remove cause 
to federal court because of plaintiff's 
agreement not to prosecute defend¬ 
ant, who had been arrested in con¬ 
nection with accident on which action 
was based, was held not duress ren¬ 
dering waiver Invalid, in absence of 
showmg that warrant and arrest 
were not legal, or, being legal, were 
in execution of an illegal purpose of 
coercing defendant to sign waiver,— 
Barlow v. Carroll, supra. 

50. U.S.—^Houlton Sav. Bank v. 

American Laundry Machinery Co., 

D,C.Me., 7 F.Supp. 858. 

51- U.S.—General Phcenix Corp. v. 

Malyon, D.C.N.Y., 88 F.Supp. 602. 
droomstaiLces held to constitate 
waiver 

(1) In general.—^Texas Wool & Mo¬ 
hair Marketing Ass'n v. Standard 
Acc. Ins. Co., C-ATex., 175 F.2d 836 
—^Vanderwater v. City Nat Bank of 
Elankakee, D.C.IU., 28 F.Supp. 89. 

(2) Where orders were issued re¬ 
quiring defendant to show cause why 
ad interim relief should not be grant¬ 
ed, and defendant's solicitor reque«it- 
ed complainant's solicitor to continue 
orders for hearing and agreed to ac¬ 
knowledge service of subpoenas, but 
refused to sign stipulation, conduct 
of defendant's solicitor, was held 
waiver of defendant's right to remove 
to federal court—^Eckel v. Shell East¬ 
ern Petroleum products, 167 A 869, 
113 N.J.Bq. 498, 

(3) Federal court had no jurisdic¬ 
tion where stipulation was entered 
into, prior to removal of cases to 
federal court, that claims should be 
controlled by decision of higher state 
court in original action between same 
parties.—^Beasley v. General Ameri¬ 
can Life Ins. Co., D.C.S.C., 12 F.Supp. 
504. 


(4) Defendant, asking leave by en¬ 
try of appearance to plead to infor¬ 
mation in nature of quo warranto, 
filed in state supreme court, waived 
right to apply for removal of cause. 
—State, on Inf. of McKlttrlck, ex 
rel. City of Trenton v. Missouri Pub^ 
he Service Corp., D.C.Mo., 25 F.Supp.. 
690. 

52. U.S.—Swartz v. Cleveland Worm 
& Gear Co., D.C.Mo., 85 F.Supp. 
29. 

N.J.—Piper v. Erie R. Co.. 162 A 643. 
9 N.J.Misc. 40. 

N.Y.—Bedell v. Dictograph Products 
Co, 296 N.Y.S. 25, 261 App Div. 243, 
affirmed 13 N.E.2d 48, 276 N.Y. 657,. 
reargument denied 14 N.E.2d 203,. 
277 NY. 661. 

64 C.J.JP 210 note 47. 

Cause subsequently becoming remov¬ 
able see infra § 26. 

53. U.S.—Schell v. Food Machinery 
Corp., C.C.AFla., 87 F.2d 386, cer¬ 
tiorari denied Food Machinery 
Corp. V. Schell, 67 S.Ct. 670, 300 U. 
5. 679, 81 L.Ed. 883—^Houlton Sav. 
Bank v. American Laundry Ma¬ 
chinery Co., D.C.Me., 7 F.Supp. 868. 

Fla.—^International Shoe Co. v. Hew¬ 
itt, 167 So 7, 123 Fla. 587. 

Kan.—Juznik v. Kansas City South¬ 
ern R. Co., 199 P. 90, 109 Kan. 359. 
Mo.—Bolin v. Swift & Co., 73 S.W.2d. 
774, 335 Mo. 732—McFall v. Bar- 
ton-Mansfield Co., 61 S.W.2d 911, 
333 Mo. no. 

54 C.J. p 210 note 48. 

Answer containing oonnterclaim 
The right of removal may be deem¬ 
ed waived where defendant interpos¬ 
es an answer containing a counter¬ 
claim.—^Baron v. Brown, D.C.N.Y., 83 
F.Supp. 620—Wheatley v. Martin, D. 
C.Ark., 62 F.Supp. 109. 

Additiona l pleadings or motions 
Defendant who Invoked jurisdic¬ 
tion of state court and sought its in¬ 
dulgence in the matter of filing addi¬ 
tional pleadings or motions was in no 
position to insist on a removal of the 
cause to the federal court.—First 
Sec. Trust Co. v. Henderson, 39 S.E. 
2d 804, 226 N.C. 649. 

54. Mo.—^McFall v. Barton-Mans- 
field Co., 61 S.W.2d 911, 333 Mo, 
110 . 

54 C.J. p 210 note 49. 
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cannot be pending' in courts at the same tlme.55 

A defendant should not be deemed to have 
waived his right or be deprived thereof unless his 
intention to waive clearl}- appears,56 the question of 
waiver depending on whether the action taken by 
■defendant exhibits such a purpose to abide by the 
state jurisdiction as to estop him afterward to as¬ 
sert the contrary.57 The action relied on as con¬ 
stituting a waiver must clearly indicate an intention 
to submit to the jurisdiction of the state court,®6 
and this cannot be the result of an act which is 
not inconsistent with an intent to apply for re- 

niovaL®^ 

Particular acts not constituting waiver. Various 
acts have been held, under the circumstances, not 
to constitute a waiver of the right to remove a 
cause from a state court to a federal court.60 Thus 
the right has been held not waived by a previous 


objection to the jurisdiction of the state court or by 
proceedings founded on such objection,®^ such as 
the trial of a plea in abatements^ or a motion to 
I quash service of process by an appeal from 
an order denpng a motion to set aside the service 
of the summons, and a motion to stay proceedings 
pending such appeal;®'* by appointing an agent in 
the state for the sendee of process in the case 
of condemnation proceedings, by filing exceptions to 
the report of the jury appointed to assess damages, 
before the docketing of the proceeding in the state 
court from which removal is sought by opposi¬ 
tion to an application for any interlocutory remedy, 
or a proceeding to dissolve such a remedy,6^ as an 
attachment,® 8 an injunction,®® or a receivership 
by an application to set aside a default by a 
special appearance;^® or by a voluntary general ap¬ 
pearance in the state court or mere submission to 
its jurisdiction.^® 


55, U.S.—Chicago, L N. & P. R. Co 
V. Minnesota & N. W. R. Co., C.C 
Iowa, 29 P. 337. 

54 C.J. p 210 note 51. 

66. U.S.—McMillen v. Indemnity Ins 
Co. of North America, I).C,Mo., S 
P.2d 881—Town of Edenton v. Her- 
vey Foundation, D.C.N.C., 71 F. 
Supp. 998—Stuart v. United Ben. 
Life Ins. Co., D.C.N.C., 2 P.Supp. 
641. 

Tnaequlvocal conduct 
Conduct must be such as uneauivo- 
cally to show election to proceed in 
state court.—^Houlton Sav. Bank v. 
American Laundry Machinery Co., D. 
C.Me., 7 F.Supp. 858. 

Conduct in second action 
What defendant did in second state 
court ax:tion was not important on 
removal question in first state court 
action.—W’ise v. Bolster, D.C.Wash., 
31 F.Supp. 856. 

67. U.S.—Duvall v. Wabash R. Co., 
D.C.MO., 9 F.2d 83. 

68. U.S.—State, on Inf. of McKit- 
trick, ex rel. City of Trenton v. 
Missouri Public Service Corp., D.C. 
Mo., 25 F.Supp. 690. 

69. U.S.—Wise V. Bolster, IXC. 
Wash., 31 F.Supp. 856—State, on 
Inf. of McKtttrick, ex rel. City of 
Trenton v. Missouri Public Serv¬ 
ice Corp., D.C.MO., 25 F.Supp. 690. 

60. Particnlar acts not oonstLtnting 
waiver 

(1) In general 

U.S.—Conners v. Federal Deposit 
Ins. Corp., D.C.Pa., 39 F.Supp. 812 
—Wise V. Bolster, D.C.Wash., 31 
F.Supp. 866—Houlton Sav. Bank v. 
American Laundry Machinery Co., 
D.C.Me., 7 F.Supp. 858. 

Ga.—^Robinson v. Attapulgus Clay 
Co., 189 S.E. 555, 55 aa.App. 141 

(2) Defendant by moving to dis¬ 


miss certain causes of action and to 
make others more definite, where mo¬ 
tion was withdrawn.—Segal v. Enam¬ 
el Products Co., 245 N.Y.S. 317, 13S 
Misc. 280. 

(3) Fact that defendants* counsel 
participated in plaintilTs examina¬ 
tion of defendants* manager to ob¬ 
tain facts for complaint and extend¬ 
ed time for filing complaint.—Stuart 
V. United Ben, Life Ins. Co., D.C.N.C., 
2 F.Supp. 641. 

(4) Filing of stipulation in state 
court for time to plead after denial 
of motion to remove.—Bank of Amer¬ 
ica Nat. Trust & Savings Ass*n v. U. 
S. Nat. Bank of Los Angeles, D.C. 
CaL, 3 F.Supp. 990. 

(6) By moving for, and enjoying 
benefits of, consolidation In state 
court, and filing answer to plaintiffs 
claim €Lfter moving for consolidation 
and petitioning for removal to fed¬ 
eral court.—^Bley v. Travelers Ins. 
Co., D.C.Ala., 27 F.Supp. 35L 

(6) Facts that defendant entered 
into stipulation in state court that 
corporate stock was to be held pend¬ 
ing determination of action to en¬ 
force plaintiffs’ lien and that order 
of state court contained provision 
that final disposition of stock was to 
be subject to further order of court. 
—Taylor v. Scarborough, D.C.N.Y., 
56 F.2d 281. 

8L U.S.—^Remington v. Central Pac. 

R. Co., N.Y.. 25 S.Ct 577, 198 U. 

S. 95, 49 L.Ed. 959. 

54 C.J. p 211 note 65. 

82. U.S.—^Lockhart v. Memphis & L. 
R. Co., C.C.Tenn., 38 F. 274. 

63. U.S.—^Phillips v. Manufacturers 
Trust Co., C.C.A.Idaho, 101 P.2d 
723. 

64. U.S.—Remington v. Central Pac 

R. Co., N.Y., 26 S.Ct. 577, 198 U 

S. 95, 49 L.Ed. 959. 
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35. U.S.—Polito v. Molasky, C.C.A. 
Mo., 123 F.2d 258, certiorari denied 
62 S.Ct. 632, 315 U.S. 804, 86 L.Ed. 
1204. 

66. N.C.—Waynesville v. Smathers, 
138 SJB. 613, 194 N.C. 131. 

67. Ga.—Overstreet v. Shulman, 39 
S.R2d 688, 201 Ga. 278. 

54 C.J. p 211 note 59. 

68. U.S.—Oalderhead v. Downing, C. 

C. Wash., 103 F. 27. 

54 C.J. p 211 note 60. 

69. U.S.—Houlton Sav. Bank v. 
American Laundry Machinery Co., 

D. CLMe., 7 P.Supp. 858. 

Ga.—Overstreet v. Shulman, 39 S.B. 

2d 688, 201 Ga. 278. 

54 C.J. p 211 note 61. 

70. Ga.—Overstreet v. Shulman, su¬ 
pra. 

54 C.J. p 211 note 62. 

71. N.C.—Burton v. Smith, 132 S. 
B. 606, 191 N.C. 699. 

72. U.S.—Todd v. a A. Healy Co., 
D.C.Ky., 49 P.Supp. 584. 

73. U.S.—CoxpiLS Juris cited in 
Wise V. Bolster, D.C.Wash., 31 F. 
Supp. 866, 858—^Levy v. Jos. S. 
Finch & Co., D.C,N.Y., 9 P.Supp. 
255—^Houlton Sav. Bank v. Amer¬ 
ican Laundry Machinery Co., D.C. 
Me., 7 F.Supp. 858. 

N.Y.—Segal v. Enamel Products Co., 
246 N.Y.S. 817, 138 Mlsc. 280. 

54 C.J. p 211 note 64. 

Delay 

Right to file petition for removal 
of cause to federal court is not lost 
by appearance unless, after a full 
and unrestricted appearance, in first 
instance, without due service of 
process, defendant delays petitioning 
for removal beyond time equivalent 
to that allowed by law for answer¬ 
ing.—^Todd V. S. A. Healy Co.. D.C 
iKy,, 49 F.Supp. 584. 



§§ 6-7 

The right of removal has also been held not 
waived by the filing of a demurrer,aai answer, 
or a plea in abatement,76 or by argument in op¬ 
position to a motion to strike a pleading filed,7" 
at least Vvhere it does not affect the merits of the 
controversy ;78 by taking depositions by consent 
to the appointment of an audito-r^^ or of arbitra¬ 
tors Vv'here removal has been granted, by argu¬ 
ment in opposition to an appeal from the order of 
removal,82 or by contesting the case in the state 
court where such court proceeds with the trial not¬ 
withstanding the proceedings for removal by 
defendant’s defaulting on plaintiff’s motion for leave 
to amend the complaint;®^ by appealing to a higher 
state court from an order refusing a removal 
or by any subsequent proceedings taken in the state 
court after the right of removal has been denied,86 
such as a motion for a continuance*^ or a cost 
bond,** or the filing of an answer,** or a stipula¬ 
tion to plead and try the case at a subsequent time 
or term,** or by defending on a trial,*i or by in¬ 
sisting, on appeal from a judgment in his favor, 
on its affirmance.*^ 
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§ 7. As Dependent on Plaintiff^s Pleadings 

In general, th« right of removal depends on whether 
or not the allegations of the plaintiff’s complaint bring 
the case within the removal statutes. 

In general, the right to remove a cause from a 
court of a state to a federal court depends on 
whether or not the allegations of plaintilTs peti¬ 
tion or complaint bring it within the removal stat¬ 
utes,** except where there is a fraudulent joinder 
of defendants for the purpose of preventing re¬ 
moval, as discussed infra '§ 147, and except as a suit 
not originally appearing to be removable may sub¬ 
sequently become or be shown to be so, as discussed 
infra § 26. Where plaintiff by his pleading has 
brought the case within the purview of the removal 
statute, the fact that he might have preserved his 
choice of courts by doing otherwise is immaterial 
and affords no basis for denying removal.*^ 

The right of removal must be determined from 
the facts as they appear from the pleadings at the 
time removal is sought,*® and nothing occurring 
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Siilmilssioii to jnxisdiotioiL to obtain 
removal 

Nonresident defendant submitting: 
to state court’s Jurisdiction only for 
purpose of presenting: question of re¬ 
moval was held not to have waived 
right to removal.—Newberry v. Mea¬ 
dows Fertilizer Co., D.C.N.C., 1 P. 
Supp. 66a. 

74. U.S.—State Impr.-Dev, Co. v. 
Lreininger, D.C.Cal., 226 F. 884. 

54 C.jr. p 211 note 65. 

75. XJ.S.—Corpus Juris dtad in 
Wise V. Bolster, D.C.Wash., 31 P. 
Supp. 856, 858. 

Ga.—Overstreet v. Shulman, 39 S,E. 

2d 688, 201 Ga. 278. 

54 C.J. p 211 note 66. 

76. U.S.—^Lockhart v. Memphis & 
L. R. Co., C.C.Tenn., 38 P. 274. 

54 C.J. p 211 note 67. 

77. U.S.—^Richards v. Town of Rock 
Rapids, C.CJ[owa, SI P. 505. 

78. U.S.—^Richards v. Town of Rock 
Rapids, supra. 

79- U.S.—^Evetts V. People’s tu Ins. 

Co., D.C.Tex., 36 P.2d 832. 

54 ax p 211 note 70. 

80. Mass.—Stone v. Sargent, 129 
Mass. 503. 

81- U.S.—Thome v. Tonawanda 
Tanning Co., C.aPa., 15 P. 289. 

88- U.S.—Mecke v. Valley Town 
Mineral Co., C.C.N.C., 89 P. 209. 

83- U.S.—Nelms, Kehoe & Nelms 
V. Uavis, D.C.Tex., 277 P. 982. 
Tex.—Maryland Cas. Co. v. Dyer, Civ. 
^AlPP., 126 S.W.2d 622. 

64. U.S.—Perris v. Farnsworth Tel¬ 


evision & Radio Corp., D.C.N.Y., 8 
P.R.D. 489. 

85. U.S.—^Richards v. Town of Rock 
Rapids, C.C.Iowa, 31 P. 505. 

86. U.S.—Cox V. Gatlilf Coal Co., D. 
C.Ky., 62 P.Supp. 482. 

54 C.X p 211 note 76. 

87. U.S.—^Baltimore & O. R. Co. v. 
Ford, C.C.W.Va., 85 P. 170. 

54 C.X p 211 note 77. 

88. Okl.—-Western Coal, etc., Co. v. 
Osborne, 119 P. 973, 80 Okl. 235. 

89. U.S.—Avent v. Deep River Lum¬ 
ber Co., C.C,N.C., 174 P. 298. 

54 C.X p 212 note 79. 

90. U.S.—-Waite V. Phoenix Ins. Co., 
C.C.Tenn., 62 P. 769. 

Mont.—^Murphy v. Stone, etc., Engi¬ 
neering Corp., 119 P. 717, 44 Mont. 
146, Ann.Cas.l91SA 1334. 

91. Miss.—^Montgomery & Atlanta 
Motor Freight Lines v. Morris, 8 
So.2d 502, 193 Miss. 211. 

N.X—Woulfe V. Atlantic City Steel 
Pier Co., 20 A.2d 45, 129 N.XEq. 
610. 

54 C.X p 212 note 81. 

92. Tex.—^Texas, eta, R. Co. v. Da¬ 
vis, 54 S.W. 381, 66 S.W. 662, 93 
Tex. 378—^Llanez v. Chisos Min. 
Co., CivJ^pp., 286 S.W. 646. 

93. U.S.—Jewell V, Cleveland 
Wrecking Co. of Cincinnati, C.C.A. 
Mo., Ill P.2d 305—Armour & Ca 
v. Kloeb, aaA.6, 109 P.2d 72, re¬ 
versed on other grounds 61 S.Ct. 
213, hi U.S. 199, 86 L.Ed. 124— 
Scott-MacGeorge Bldg. Co. v. City 

I of Seattle, D.C.Wash., 56 P.2d 414 
—Low King Tong v. Pan Am. Air- 
1 ways, D.C.Hawail, 74 P.Supp. 667— 
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Delaware, L. & W. R. Co. v. Slo¬ 
cum, D.C.N.Y., 56 P.Supp. 634— 
Griffith V. Enochs, D.C.La., 48 P. 
Supp. 362—National Lock Co. v. 
Chicago Regional Labor Board, D. 
C.I11., 8 P.Supp. 820—City of Hat¬ 
tiesburg V. First Nat Bank, D.C. 
Miss., 8 P.Supp. 157, reheard 9 P. 
Supp. 519. 

Ky.—Corpus Juris oltad in Federal 
Life Ins. Co. v. Rhymer, 82 S.W.2d 
788, 789, 269 Ky. 620. 

54 C.J. p 212 note 83. 

Character of cause of action 

(1) In determming whether the 
subject matter of a controversy Is 
such as to entitle defendant to a re¬ 
moval of cause to federal court, 
cause of action, which is subject 
matter of controversy, is whatever 
plaintlfC declares it to be.—^Jensen v. 
Safeway Stores, D.CJdont, 24 P. 
Supp. 585. 

(2) Defendant could not assert, 
for purposes of removal to federal 
court, different cause of action from 
that pleaded by plaintiff.—^Benson v- 
Travelers’ Ins. Co.. Tex.Civ,App., 40* 
S.W. 2d 966, error dismissed. 

Fraud in obtaining patent 
Allegation that patent was obtain¬ 
ed from United States land commis¬ 
sioner by gross fraud, without set¬ 
ting out manner thereof,' was too* 
general to constitute ground for re¬ 
moval to federal court of suit to 
quiet title.—Robeson v. Kempner, 32 
S.W.2d 616, 182 Ark. 746. - 

94. U.S.—Larkin v. Roseberry, DJC. 

Ky., 54 P.Supp. 373. 

96- U.S.—Southern Paa Co. v. 
Haight, G.O.A.Cal., 126 P.2d 900, 
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thereafter can add to or subtract from the right,®® 
except, it has been held, that if plaintiff files an an¬ 
swer to a petition for removal admitting allegations 
therein contained or alleging additional facts ma¬ 
terial to the question of removability, the facts so 
admitted or alleged are material.®^ 

§ 8. Second Removal 

A suit which has been remanded to the state court 


after having been removed therefrom cannot again be 
removed to the federal court except on a ground appear¬ 
ing since the time of the first removal. 

WTiere a suit removed from a state court to a 
federal court has been remanded thereby, it cannot 
again be removed either on the same®® or a dif¬ 
ferent®® ground, unless the right to remove on such 
ground has appeared only since the time of the first 
removal.^ 


n. NATURE OP CAUSES REMOVABLE 


§ 9. In General 

A cause, in order to be removable, must be within 
one of the classes specified In the removal statutes. 

It is a jurisdictional prerequisite to the removal 
of a cause from a state to a federal court that the 
cause be within one of the classes subject to re¬ 
moval under the statutes;® and the character of 
a case is always open to examination to determine 
whether the courts of the United States are compe¬ 
tent to take jurisdiction or whether the relief sought 
by the removal is merely incidental.® The fact that 
a state is a party-plaintiff does not prevent removal 
to a federal court in an otherwise proper case.'* 


§ 10. Statutory Provisions 

A new removal act should be construed the same as 
a previous similar one. 

Provisions of a new removal act should be given 
the same construction and application as a previous 
removal act in so far as the two acts are the 
same.® 

§11. As Dependent on Original Jurisdiction 
of Federal Courts 

Only an action over which the federal courts could 
have exercised Jurisdiction if it had originally been 
brought therein can be removed thereto from a state 
court; but It is not essential that the federal courts be 


certiorari denied 63 S.Ct. 164, 317 
US. 676, 87 L,Ed, 642—Del Pungo 
Giera v. Rockland Light & Power 
Co., D.C.N.Y., 46 P.2d 652—Harper 
V. Illinois Cent. R. Co., D.C.Ky., 
66 P.Supp. 751—Woodward v. Mu¬ 
tual Life Ins. Co. of N. T., D.C 
La., 69 F.Supp. 452—Daland v. He¬ 
witt Soap Co., D.C.N.Y., 27 P.Supp. 
482—^Balllie v. Backus, D.C.Or., 230 
P. 711. 

Tex.—Sun Oil Co. v. Bennett, Civ. 
App.* 77 S.W.2d 1086, modified on 
other grounds 84 S.W.2d 447. 125 
Tex. 540. 

S4 C.J. p. 212 note 86. 

S6. US.—^Kelly v. Alabapia-Quenel- 
da Graphite Co.. D.C.Ala., 34 P.2d 
790. 

Xatar developments in suit 
Where case has been properly re¬ 
moved, Jurisdiction over It will not 
be defeated by later developments In 
the suit, such as changes in citizen¬ 
ship, in parties, in amount involved 
or in cause of action pleaded.—South¬ 
ern Pac. Co. v. Haight, C.C.A.Cal., 
126 P.2d 900, certiorari denied 63 
S.Ct. 164, 317 US. 676. 87 L.Ed. 542 
—^Daland v. Hewitt Soap Co., D.C 
N.T., 27 F.Supp. 482. 

* 

Snbsegnent amendment 

(1) Where facts set forth in com¬ 
plaint ane such as to make cause 
removable, and petition and bond for 
removal are filed, state court can¬ 
not thereafter permit amendment of 
complaint to delete facts making 


cause removable.—^Bgan v. Preferred 
Accident Ins. Co. of New York, 269 
N.W. 667, 223 Wis. 129, 107 A.L.R. 
1107. 

(2) Where petition filed in state 
court by employee of railroad com¬ 
pany did not show’ that at time of 
Injury employee was engaged in in¬ 
terstate commerce, and action was 
removed to federal court by employ¬ 
er which was citizen of another 
state. Jurisdiction of federal court 
was not divested by subsequent 
amendment in federal court setting 
up that at time of Injury employee 
was engaged m interstate commerce. 
—Harper v. Illinois Cent. R. Co., D. 
C.Ky., 66 P.Supp. 751. 

97. Ga.—^Lee v. Standard Motors Fi¬ 
nance Co., 142 S.E. 541, 166 GA. 
54. 

Answer to removal petition see in¬ 
fra § 304. 

98. US.—St. Paul & C. R. Co, v. 
McLean, N.Y., 2 S.Ct. 498, 108 US. 
212, 27 L.Bd. 703. 

54 C.J. p 212 note 92. 

Remand in general see infra S5 273- 
310. 

Dismissal without prejudice 
Where action was dismissed with¬ 
out prejudice, after being removed to 
federal court and remanded, decision 
of federal court grantmg petition for 
remandment, from which no appeal 
was taken, was res judicata of mo- 
tiozi to remove to federal court a 
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subsequent action for the same pur¬ 
pose, involving the same parties and 
essentially the same pleadings.— 
State ex rel. Bremerton Bridge Co. v. 
Superior Court for Kitsap County, 
76 P.2d 990, 194 Wash. 7. 

99. US.—Pope V. Cheney, C,C.Iowa, 
22 F. 177. 

1 . US.—Fritzlen v. Boatmen's Bank, 
Kan., 29 S.Ct. 366, 212 US. 364, 53 
L.Ed. 551. 

54 C.J. p 212 note 94. 

Cause subsequently becoming remov¬ 
able see infra S 26. 

2 . N.J.—George Weston, Limited, v. 
New York Cent. R. Co., 181 A. 18, 
115 N.J.Law 564. 

Character of action or proceedings 
see infra S§ 12-25. 

3. US.—Connors v. Federal Depos¬ 
it Ins. Corp., D.C,Pa., 39 P.Supp. 
812. 

4. V€L —^Rltholz V, Commonwealth, 
85 S.B.2d 210, 184 Va. 339. 

Removability of suit by state aris¬ 
ing under constitution, laws, or 
treaties of United States see in¬ 
fra § 52. 

State as citizen within provisions re¬ 
quiring diversity of citizenship see 
infra 9 109. 

5. US,—New York Constr. Co. v. 
Simon, C.C.Ohlo, 53 F. L 

54 CJ. p 213 note 98 [a]. 
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§ 11 

able to acquire original Jurisdiction In the precise manner 
in which jurisdiction was acquired by the state court. 

In order to be removable from a court of a state 
to a federal court because arising under the Con¬ 
stitution or a law or treaty of the United States 
or because of diversity of citizenship, an action or 
proceeding must in nature and substance be one over 
which the federal courts could have exercised ju¬ 
risdiction if it had originally been brought there¬ 
in and, where the federal courts could not have 
taken jurisdiction of a cause originally, they can¬ 
not acquire jurisdiction on such grounds by waiver, 
estoppel, agreement, or consent of the parties.^ 
Thus a federal statute providing that the courts of 
the United States shall not have jurisdiction of 
particular actions or proceedings necessarily implies 
that such a suit brought in a state court cannot be 
removed to a federal court^ In this connection the 
jurisdiction of federal courts cannot be enlarged 
by state legislation,^ or by the equitable power in¬ 


herent in the state court, solely because it was the 
court in which a particular judgment was entered,^®* 
or by a state practice affecting a state court 
alone.^1 

In matters of form and procedure the suit need 
not be such that the fedeal court could have taken 
original jurisdiction of it,^^ nor is it essential that 
the federal court shall be able to acquire original 
jurisdiction of a cause in the manner in which 
jurisdiction thereof was acquired by the state 
court and it is no objection to removal that the 
case involves claims and defenses in both law and 
equity, which could not have been united in a suit 
in the federal court.^^ The fact that plaintiff would 
have an adequate remedy at law does not prevent the 
removal of a suit in equity which is otherwise re¬ 
movable if no objection on that ground is made,, 
although the equity suit would not originally have 
been maintainable in the federal court if the objec- 


6. U.S.—^Kavourgias v. Nicholaou 
Co., C.C.A.Cal.. 148 P.2d 96—Sabin 
V. Home Owners* Loan Corp., C.C. 
A.Okl.. 147 P.2d 653, certiorari de¬ 
nied 66 S.Ct 96, 326 U.S. 759, 90 
L.Ed. 456. rehearing denied 66 S. 
Ct 483. 826 U.S. 812, 90 L.Ed. 496, 
motion denied 67 S.Ct. 107, 329 U.S. 
823, 91 L.Ed. 700, motion denied 67 
S.Ct 1076, 330 U.S. 865, 91 L.Ed. 
1297—^Armstrong v. Alliance Trust 
Co., C.C.A^Miss., 126 F.2d 164— 
Lopata V. Handler, C.C.A.Okl., 121 
R2d 938—^Booth v. Merchants Nat. 
Bank of Brownsville, CC.A.Tex., 
100 P.2d 478—^Tennessee Val. Au¬ 
thority V. Tennessee Elec. Power 
Co., C.C.A.Tenn., 90 P.2d 885, certio¬ 
rari denied 67 S.Ct. 945, 301 U.S. 
710, 81 L.Ed. 1363—Connolly v. 
First Nat. Bank-Detroit, C.C.A. 
Mich., 86 P.2d 683, certiorari denied 
First Nat. Bank, Detroit v. Connol¬ 
ly. 57 S.Ct. 796, 301 U.S. 692, 81 L. 
Ed. 1348—Southern Pac. Co. v. Mc- 
Adoo, C.C.A.Cal., 82 P.2d 121 —Ev¬ 
erglades Drainage & Development 
Corporation v. Fairbanks, Morse 
& Co., C.C.A.Fla.. 75 P.2d 794— 
Brown v. Hecht Co., D.C.Md., 78 P. 
Supp. 540—^Low King Young v. Pan 
Am. Airways, D.C.Hawail. 74 F. 
Supp. 657—Whitman v. Chicago & 
N. W. Ry. Co., D.C.Minn., 70 P. 
Supp. 9—Prescott v. Richards, D.C. 
Mass., 68 P.Supp. 10—^Baker v. Cal¬ 
houn, D.C.Ky., 66 P.Supp. 885— 
Sonnesyn v. Federal Cartridge Co., 
D.C.Minn., 54 F.Supp. 29—In re 
Commercial Nat. Bank, D.C.Pa., 
45 F.Supp. 482, affirmed, C.C.A., In 
re Reed, 134 P.2d 172—Grant v. 
Tennessee Val. Authority, D.C. 
Tenn., 44 P.Supp. 689—Kullgowski 
v. Hart D.aOhlo, 43 P.Supp. 207 
—Solanics v. Republiq Steel Corp., 
D.aOhio, 84 P.Supp. 951—Moon v.i 


I Pacific Mut Life Ins. Co., D.C.W. 

Va., 28 P.Supp. 199—^Batezell v. 
I Consolidated Indemnity & Insur¬ 
ance Co., D.C.N.X, 10 P.Supp. 904 
—^Essenkay Corporation v. Mangel 
Stores Corporation, D.C.N.Y., 10 

P.Supp. 60—^People ex rel. Charles 
v. Blackchlef, D.C.N.T., 8 P.Supp. 
296—^La Vecchia v. Connecticut 
Mut Life Ins. Co. of Hartford, 
Conn., D.C.N.Y., 1 P.Supp. 688 . 
Del.—Miles v. Layton, 193 A. 567, 8 
W.W.Harr. 411, 112 A.L.R. 786. 
CJa.—^Pacolet Mfg. Co. v. Weiss, 194 

5. B. 568, 186 Ga, 287. 

N.J.—^Wucker Furniture Co. v. Fur¬ 
niture Salesmen’s Union, C.I.O. Lo¬ 
cal 853, 8 A.2d 276, 126 N.J.Eq. 145. 
Tex.—American Sur. Co. of N. Y. 
v. Ritchie, Civ.App., 191 S.W.2d 
137, error granted. 

Wis.—Egan v. Preferred Accident 
Ins. Co. of New York, 269 N.W. 
667, 223 Wis. 129, 107 AXi.R. 1107. 
54 C.J. p 213 note 7. 

Action to set aside a deed for 
fraud and for incidental relief to ac¬ 
complish that end brought by a citi¬ 
zen of one state against a citizen of 
another was a suit of which federal 
district court would have had juris¬ 
diction if originally brought in such 
court, and was therefore removable 
to such court.—Popovitch v. EAsper- 
lik, D.C.Pa., 69 P.Supp. 993. 

7« U.S.—^American Fire & Cas. Co. 
V. Finn, Tex., 71 S.Ct. 534, 341 U.S. 

6 , 95 L.Ed. 702, 19 A.L.R.2d 738— 
St. Paul Mercury Indemnity Co. v. 
Red Cab Co., 90 F.2d 229, reversed 
on other grounds 58 S.CL 686 , 303 
U.S. 283, 82 L.Ed. 846—iMcGuire v. 
North Am. Aviation of Kan., b.C. 
Mo., 69 P.Supp. 917—Shlrer v. Da¬ 
vis, C.C.A.S.C., 295 P. 817. 

Creating or conferring right of re¬ 
moval by consent see supra { 2 . 
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8 . U.S.—^Leather Mfrs. Nat. Bank v.. 
Cooper, N.Y., 7 S.Ct. 777, 120 U.S. 
778, 30 L.Ed. 816. 

9. Del.—^Miles v. Layton, 193 A. 667, 
8 W.W.Harr. 411, 112 A.L.R. 786. 

10 . Del.—^Miles v. Layton, supra. 

A petltioa to open Judgment, ob¬ 
tained by holder of notes under war¬ 
rant of attorney on ground that al¬ 
leged maker did not sign notes or au¬ 
thorize any one to do so for hinu. 
could not be removed from state law 
court to equity side of federal court 
on theory tliat such petition was 
tantamount to bill in equity.—^Miles 
V. Layton, supra. 

11 . Del.—^Miles v. Layton, supra. 

12 . U.S.—^McLaughlin v. Western 
Union Tel. Co., D.CLa., 7 P.2a 
177—Southern Harlan Coal Co. v. 
Alabama Fuel & Iron Co., D.C.Ky.» 
68 P.Supp. 600—State ex rel. Glas- 
sell V. Shell Petroleum Corp., D.C. 
La., 20 P.Supp. 796—^Harr v. Pio¬ 
neer Mechanical Corporation, D.C. 
N.Y., 1 P.Supp. 294. 

N’.Y.—^People ex rel. Donner-Hanna 
Coke Corporation v. Burke, 254 N. 
Y.S. 22, 141 Mlsc. 663. 

54 C.J. p 214 note 10. 

13. U.S.—Missouri Valley Bridge & 
Iron Co. V. Blake^ Va., 231 P. 417, 
146 C.C.A. 411. 

64 C.J. p 214 note 11. 

Declaratory Judgment suit 
U.S.—^Harr v. iPioneer Mechanical 
Corporation, D.C.N.Y., 1 P.Supp. 
294. 

14. U.S.—Ketchum v. Black River 
Lumber Co., aC.Wis., 4 P. 139. 

Ga.—^Tarver v. Ficklin, 60 Ga 373. 
Repleader and recasting of cause 
after removal see infra S 251. 
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tion had been raised.^® ^ judgment rendered by 
the federal court may be upheld where such court 
would have had original jurisdiction of the con¬ 
troversy had it been brought there in the posture 
it had at the time of the actual trial of the cause 
or of the entry of the judgment,since defendant 
who had the action removed is estopped to protest 
that there was no right to removal.^^ 

Concurrent original jurisdiction. From the rule 
that a cause may be removed to a federal court 
on the grounds specified only if it could originally 
have been brought there, considered in connection 
with the further rule prohibiting removal of causes 
of which the state court is without jurisdiction, it 
necessarily results that the original jurisdiction of 
the federal courts must be concurrent with that 
of the state courts, and not exclusive thereof, in 
order to render the cause removable because in¬ 
volving a federal question or diversity of citizen- 

ship.18 

Jurisdiction and venue distinguished. It was 
formerly held by some courts that, in order to be 
removable, the cause must have been one of which 
original jurisdiction in invitum could have been 
taken by the particular federal district court to 
which removal was sought^^ unless plaintiff con¬ 
sented and waived objection, in which case the dis¬ 
trict court to which the cause had actually been re¬ 
moved was treated as having jurisdiction and 
the conclusion has also been reached that where the 
suit could not originally have been brought in such 
district, because of the nonresidence therein of 
plaintiff or defendant, it was not removable at all. 


notwithstanding the existence of all the facts other¬ 
wise sufficient to render the cause removable.-^ It 
has been pointed out, however, that this view con¬ 
fuses jurisdiction with venue,^^ and that the rule 
restricting removability to those causes of which 
federal jurisdiction might originally have been taken 
refers only to the jurisdiction of the federal district 
courts generally, and not to the particular district 
court by which the jurisdiction may be exercised, 
as affected by the residence of the parties.23 Hence 
it appears now to be settled that the provisions of 
the statutes relating to the place of bring¬ 
ing suit in the federal courts, as affected by 
the residences of the parties, have no bearing on 
the question of the removability of a suit,24 and that, 
where on its facts a cause is shown to be within the 
removal statutes, it may be removed to the court 
of the proper district, regardless of the residences 
of the parties and regardless of whether or not the 
suit could originally have been brought in that dis¬ 
trict's 

§ 12. Character of Action or Proceeding 

Broadly speaking, any suit at law or in equity is re¬ 
movable where the requisite jurisdictional facts appear; 
but it is essential that the cause be a suit or action, as 
distinguished from a mere administrative or other non- 
judicial proceeding. 

Broadly speaking, any suit at law or in equity 
is removable from a state court to a federal court 
when the requisite jurisdictional facts appear, 
whether it is an ordinary action or suit, or any oth¬ 
er proceeding carried on in the ordinary judicial 
tribunals of the state by which an individual pur¬ 
sues a remedy which the law affords,26 provided 


15. U.S.—^Finney v. Continental 
Bakinfir & Milling Corp., D.C.Ind., 
17 F.2d 107. 

16. U.S.—^American Fire & Cas. Co. 
V. Finn, Tex., 71 S.Ct. 634, 841 U. 
S. 6. 95 LuBd. 702, 19 A.L.R.2d 
738. 

17. U.S.—American Fire & Cas. Co. 
y. Finn, supra. 

18. Ky.—^Nicholas v. Chesapeake, 
etc., R. Co., 105 S.W. 481, 127 Ky. 
810, 32 Ky.Ii. 270, 17 L.R.A.,N.S., 
861. 

Removal where state court without 
jurisdiction see infra § 27. 

19. U.S.—-Nickels v. Pullman Co., D. 

C. Va., 268 P. 610. 

54 C.J. p 214 note 18. 

20 . U.S.—^Fitzhugh v. Reid, D.C. 
Ark., 262 P. 234. 

54 C.J. p 215 note 19. 

21 . U.S.—^Pairvlew Fluorspar & 
Lead Co. v. Bethlehem Steel Co., 

D. C.Pa., 258 P. 681. 

54 C.J. p 215 note, 22. 


22. U.S.—In re Moore, Mo., 28 S. 
Ct. 585, 706, 209 U.S. 490, 52 L.Ed. 
904. 

54 C.J. p 215 note 23. 

23. U.S.—Tennessee VaJ. Authority 
V. Tennessee Elec. Power Co., C.C. 
A.Tenn., 90 P.2d 885, certiorari de¬ 
nied 57 S.Ct 945, 301 U.S. 710, 81 
L.Ed. 1363—Peeples v. Ramspach- 
er, D.C.S,C., 29 P.Supp. 632. 

N.J.—George Weston, Limited, v. 
New York Cent R. Co., 181 A. 18, 
116 N.J.Law 564. 

54 C.J. p 215 note 24. 

24. U.S.—Endlcott v. Phillips Petro¬ 
leum Co., O.A.Kaii., 172 F.2d 372 
—^Moss V. Atlantic Coast Line R. 
Co., C.C.A.N.Y., 157 P.2d 1005, cer¬ 
tiorari denied 67 S.Ct 980, 330 

U. S. 839, 91 LuEd. 1286—Hurley v. 
Wells-Newton Nat Corporation, 
D.C.Conn., 49 P.2d 914—^Buifiingtoii 

V. Vulcan Furniture Mfg. Corp., D. 
C.Ark., 94 F.Supp. 13—^Peeples v. 
Ramspacher, D.C^.C., 29 F.Supp. 
632. 

N.J.—George Weston, Limited, v. 
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New York Cent R. Co., 181 A. 18, 
115 N.J.Law 664. 

54 C.J. p 215 note 25. 

25. U.S.—^Moss V. Atlantic Coast 
Line It Co.. C.C.A.N.T.. 157 F.2d 
1005, certiorari denied 67 S.Ct 980, 
330 U.S. 839, 91 L.Ed. 1286—Ten¬ 
nessee Val. Authority v. Tennessee 
Electric Power Co., C.C.A.Tenn., 90 
P.2d 885, certiorari denied 67 S.Ct 
945, 301 U.S. 710, 81 L.Ed. 1363— 
Buffingrton v. Vulcan Furniture 
Mfg. Corp., U.C-Ark., 94 F.Supp. 13 
—^Peeples v. Ramspacher, D.C.S.C., 
29 F.Supp. 632. 

N.J.—^Arzhelmer, for Use of Karoly, 
V. Fireman's Fund Indemnity Co., 
174 A. 240. 113 N.JXtfLW 269. 

54 C.J. p 215 note 26. 

26. U.S.—In re Silvies River, D.a 
Or., 199 P. 496. 

54 C.J. p 216 note 27. 

«ClvU actiLou” 

The term “civil action" as used in 
28 U.S.C.A. § 1441 (a), providing that 
any civil action of which the dis¬ 
trict courts of the United States 
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it has actually been brought^^ and has not been 
dismissed^S or the issues finally disposed of and 
final judgment rendered.29 As sometimes stated, any 
civil action brought in a state court of which the 
district courts of the United States have original 
jurisdiction may be removed by the defendant or 
defendants.^® 

On the other hand, it is essential to the removal 
of a cause other than a criminal prosecution that 
it be a suit or action, within the meaning of the 
law of the state in the courts of which it is 
brought, as distinguished from a mere administrative 
or other non judicial proceeding.^! Thus a proceed¬ 
ing pending not in a court of justice, but before an 
administrative board or commission, is not a suit, 
so as to be removable as such,2 2 although if the 
finding or decision of such board or commission 
is filed in or reported to a court having power to 
determine questions of law and fact, and in which 
there are parties litigant to contest the case on 
the one side and the other,^^ or an appeal is taken 
thereto,24 it becomes a suit within the meaning of 


the removal statutes; and it has been held that a 
petition of intervention merely filed in a pending ac¬ 
tion, under the practice prevailing in the state court, 
without service of notice or process, does not con¬ 
stitute a suit so as to render the matter remova- 

ble.25 

In determining whether a proceeding is a suit so 
as to be removable to the federal court, the name 
given to a court or board is not binding on the 
federal courts nor is a decision of the state 
court that a statutory proceeding is not a suit or 
action controlling on the federal court.27 

In what court brought Since the statutes pro¬ 
viding for the removal of causes from a state to a 
federal court make no distinction between superior 
and inferior courts, or between courts of record and 
not of record, or between courts of general and of 
limited jurisdiction, an action instituted before a 
justice of the peace, clothed with judicial power to 
hear and determine cases and render judgments, is 
removable where the proper elements of federal ju¬ 
risdiction are present.^® 'A cause can be removed 


have original jurisdiction may be 
removed, was used as a substitute 
for “suit of a civil nature” and equiv¬ 
alent terms found in former remov- 
aJ statutes; a civil action is a civil 
suit.—Stoll V. Hawkeye Cas. Co, of 
Des Moines, Iowa, O.A.S.I)., 185 F.2d 
96, 9S. 

“Suit*' 

The word “suit,” as used in for¬ 
mer removal statutes, was held to 
be a comprehensive one, applying to 
any proceeding in a court of justice 
whereby a remedy given by law for 
the enforcement of a claim or de¬ 
mand was sought.—Dulion v. S. A. 
Lynch Enterprise Finance Corpora¬ 
tion, C.C.A.Ga., 53 F.2d 568, 569. 82 
A.L.H. 509, certiorari denied 52 S. 
Ct. 312, 285 U.S. 540. 76 L.Ed, 933 
—1 C.J. p 951 note 22 [a] (2). 
Theory of suit 

Defendant could not claim that 
plaintiff’s suit was for cancellation 
of agreement settling compensation 
claim for purposes of venue and ask 
removal to federal court for diversi¬ 
ty of citizenship on theory that it 
was compensation suit.—Benson v. 
Travelers* Ins. Co., Tex.Civ.App., 40 
8.'W.2d 966, error dismissed. 

27. U.S.—^English v. Supreme Con¬ 
clave I. O. H., D.CJ^.J., 236 F. 630. 
54 C.J. p 216 note 28. 

Suit not Institated 

Filing of complainants* bills and 
Issuance of orders to show cause why 
injunction should not issue did not 
constitute institution of suit pre¬ 
requisite to filing of valid petition 
for removal of cause.—^Bckel v. Shell 
Eastern 'Petroleum Products, 167 A. 
389, 113 N.JJSq. 498. 


28. Xeb.—^New England Mortg. Se¬ 
curity Co. V. Aughe, 11 N.W. 753, 
12 Xeb. 504. 

29. Tex.—Cooney v. Isaacks, Civ. 
App., 173 S.W. 901. 

30. XJ.S.—^Robinson v. Missouri Pac. 
Transp. Co., D.C.Ark., 85 F.Supp. 
235. 

31. XJ.S.—‘McDonough v. Pacific 
States Life Ina Co.. D.C.I11., 1_P. 
Supp. 1020. 

54 C.J. p 216 note 31. 

Deterxninatioxi of character of body 
While the statutory designation of 
the action of a body as a judgrment, 
or the phrasing of its finding and 
conclusion in the usual formula of 
a judicial order, is not conclusive of 
the character in which it is acting, 
when a proceeding before a con¬ 
stitutional court has all the ele¬ 
ments of a judicial controversy, 
there being adversary i^rties and an 
issue, in which the claim of one of 
the parties against the other, capa¬ 
ble of pecuniary estimation, is stat¬ 
ed and answered in some form of 
pleading, and is to be determined, the 
court must be regarded as function¬ 
ing as a constitutional court within 
the law relating to removal of caus¬ 
es.—Commissioners of Road Im¬ 
provement District Xo. 2 of Lafay¬ 
ette County, Ark., v. St Louis South¬ 
western R. Co., Ark., 42 S.Ct 250, 
257 U.S. 547, 66 L.Ed. 364. 
l^Celd aot xexnovable 

(1) Proceeding to appoint county 
collector receiver of real property on 
which taxes were delinquent was 
held not a suit of a civil nature at 
law or in equity.—McDonough v. Pa- 
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ciflc States Life Ins. Co., D.C.I11., 6 
F.Supp. 1020. 

(2) Proceeding to have order au¬ 
thorizing guardian to mortgage land 
set aside and mortgage canceled, on 
ground that statute under which or¬ 
der was obtained was not strictly 
complied with, was held neither ac¬ 
tion at law nor suit in equity.—^In re 
Quick, 176 S.E. 119, 206 N.C. 627. 

32. U.S.—U. S. ex rel. Curtiss v. 
Haviland, C.C.AConn., 297 F. 431. 

54 CJ. p 216 note 33. 

33. U.S.—Commissioners of Road 
Improvement District No. 2 of La¬ 
fayette County, Ark., v. St. Louis 
South\vestem R. Co., Ark., 42 S. 
Ct 250, 267 U.S. 547, 66 L.Ed. 364. 

54 C.J. p 216 note 34. 

34L U.S.—^In re Chicago, M., St P. 
& P. R. Co., D.aMinn., 50 F.2d 
430—-In re Judicial Ditch Xo. 24 in 
Freeborn and Mower Counties, D.C. 
Minn., 87 F.Supp. 198—City of Hat-' 
tlesburg v. First Nat Bank, D.C. 
Miss., 8 F.Supp. 167, reheard 9 F. 
Supp. 519. 

54 C.J. p 216 note 36. 

35. U.S.—In re Receivership of Iowa 
& Minnesota Construction Co., 6 F. 
799. 

38. U.S.—City of Hattiesburg v. 
First Nat Bank, D.C.MIss., 8 F. 
Supp. 167, reheard 9 F.Supp. 619. 

37. U.S.—In re The Jarnedce Ditch, 
C.C.Ind., 69 F. 161. 

38. U.S.—Cappetta y. Atlantic’ Re¬ 
fining Co., D.CJOonn., 12 F.Supp. 
89—Katz V. Herschel Mfg. Co., aC 
Neb., 160 F. 684. 
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only from the court of original jurisdiction, and not 
from an appellate court.^® A cause may be removed 
from a territorial court in a proper case.^® 

Jurisdiction of res. Controversies arising in a 
proceeding in rem in a state court are not removable 
where the removal would interfere wuth the state 
court’s exclusive jurisdiction of the res and the 
mere fact that the federal court acquired jurisdic¬ 
tion of the res before the state court, by reason of 
the commencement of a suit in the former court 
before the suit in the latter court was instituted, does 
not render removable the cause pending in the state 

court.^2 

§13. -Criminal Proceeding or Proceed¬ 

ing of Criminal Nature 

A criminal prosecution may be removed in the cases 
provided for by the removal statutes; but, manifestly, 
such a prosecution is not removable under the provisions 
referring only to civil suits and actions. 

A criminal prosecution may be removed from a 
court of a state to a federal court in the cases pro¬ 
vided for by the removal statutes.^3 Obviously, 
however, criminal prosecutions are not removable 


j under those provisions of such statutes referring on- 
1 ly to civil suits and actions.^^ In determining 
whether the suit is of a civil or a criminal nature 
i the court is concerned with the essential nature of 
the suit, rather than its fonn,'t5 and, hence, a 
^ proceeding, although civil in form,^® and even if 
declared by state statute to be a civil proceed¬ 
ing,^^ is not removable under the statutes relating 
to the removal of civil suits where it is in fact 
criminal in its nature,^s as in the case of an action 
by a state or municipality or a public ofiicer for 
the imposition or collection of a penalty,^^ an in¬ 
formation in equity by a state attorney general to 
enjoin the violation of an anti-trust law,5® or an ac¬ 
tion on a recognizance for good behavior and 
the fact that it is joined with a count for damages 
will not render such a cause removable.52 

On the other hand, not every proceeding founded 
on a wrongful act or in which a penalty may be ad¬ 
judged against defendant is for that reason un¬ 
removable imder the statutory provisions applicable 
to civil suits.5^ Thus, a proceeding to recover 
punitive damages for a private wrong, under a 
statute providing for such recovery, is not un- 


39. tr.S. —Katz V. Herschel Mfgr. Co., 
supra. 

64 C.J. p 217 note 40. 

40. U.S.—^Yeung- v. Territory of Ha¬ 
waii, C.C,A.Hawaii, 132 F.2d 374. 

41. U.S.—Conners v. Federal Depos¬ 
it Ins. Corp., D.C.Pa., 39 F.Supp. 
812. 

Pa.—Commonwealth v. Twenty-nine 
Cases of Whiskey, Com.Pl., 21 Leh. 
LuJ. 177. 

Aetioiis held not in zem 

(1) Action to have deed declared 
fraudulent and void, to require de¬ 
fendant to execute a deed of recon¬ 
veyance, to enjoin defendant from 
conveying* property to a third person, 
and to require defendant to pay to 
plaintiff the consideration received if 
property has been conveyed to a 
third person was an action in per¬ 
sonam, and not an action in rem 
with respect to removal.—Popovitch 
V. Kasperlik, D.C.Pa., 59 F.Supp. 993. 

<2> Where plaintiff was an ordina¬ 
ry creditor having no inherent privi¬ 
lege and writ of attachment which 
formed basis of state court's Juris¬ 
diction was purely ancillary to suit, | 
under which no privilege would arise 
until after plaintiff had proved its 
case, and plaintiff obtained a money 
judgment, action was not in rem, but 
was a personal action seeking a mon¬ 
ey judgment and was removable.— 
Sabine State Bank & Trust Co. v. 
Schoonmaker, D.C.LA., 63 F.Supp. 
441. 

42. U.S.—^Hace v. jllayfleld, D.C.S.C.. 
10 F.2d 231. 


43- U.S.—^Tennessee v. Davis, Tenn., 
100 U.S. 257, 25 L-Ed. 648—New 
Hampshire v. Crand Trunk R. Co., 
C.C.N.H, 3 F. 887. 

Prosecution of federal customs guard 
Under statute providing for re¬ 
moval of criminal prosecutions 
against federal revenue officers from 
"state court” to federal court, the 
district court for the Territory of 
Hawaii properly entertained an ap-j 
plication by a United States customs 
guard for removal of murder prose¬ 
cution from the territorial court of 
Hawaii, since the designation "state” 
embraces "territory.”—^Yeung v. Ter¬ 
ritory of Hawaii. C.C.A.Hawali, 132 
F.2d 374. 

44. U.S.—^Mulligan v. Western Un¬ 
ion Tel. Co., D.C.N.X, 20 F.Supp. 
953. 

64 C,J. p 217 note 43, 

45. U.S.—State ex rel. Warren v. F. 
W, Woolworth Co., D.C.Mo., 30 F. 
Supp. 410. 

54 C.J, p 217 note 46 [a]. 

48. US.—State ex rel. Warren v. 
F. W. Woolworth Co., supra—^Ar¬ 
kansas V. St. Louis, etc., R. Co., 
C.C.Ark.. 173 F. 672. 

47. US.—^Indiana v. Alleghany Oil 
Co., aaind., 85 F. 870. 

48. US.—Montgomery v. Postal Tel¬ 
egraph-Cable Co.. D.C.Ala.. 218 F. 
471. 

64 C.X p 217 note 46. 


W. Woolworth Co., D.C.Mo., 30 F. 
Supp. 410—^Mulligan v. Western 
Union Tel. Cd, D.aN.J., 20 F. 
Supp. 953. 

54 C.J. p 217 note 47. 

ForUou of recovery payable *30 in¬ 
former 

Where the object of an action was 
to recover a penalty for the use of 
the state, an application for remov¬ 
al was refused, notwithstanding a 
portion of the recovery, if any, would 
go to plaintiff as informer.—Pacolet 
Mfg. Co. V. Weiss, 194 S.E, 668, 185 
Ga 287. 

Statutory damages under taxing 
statute 

A suit to collect statutory damag¬ 
es based on the amount of tax on 
merchants found to be due for the 
year, for forfeiture of bond resulting 
from filing of false statement of 
goods sold, was not removable to 
federal court as a suit of a civil na¬ 
ture, but was criminal' in nature.— 
State ex rel. Warren v. F. W. Wool- 
worth Co., D.C.MO., 30 F.Supp. 410. 

50. US.—^Moloney v. American To¬ 
bacco Co., C.C.I11., 72 P. 801. 

54 C.J. p 217 note 48. 

61. US.—^Respublica v. Gobbet. Pa.. 
3 Dali. 467, 1 L.Ed. 683. 

52. US.—^Texas V. Day Land, etc.. 
Co., C.C.Tex., 49 F. 693.‘ 

53. US.—Idlssouri, etc.. R. Co. v, 
Hickman, Mo.. 22 S.Ct. 18, 183 U. 
S. 53, 46 L.Bd. 78. 

54 C.J. p 217 note 6L 


49. US.—State ex rel. Warren v. F. 
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removable as being: .penal in its nature nor is 
an action for damages for wrongful death,55 even 
though the state statute creating the cause of ac¬ 
tion therefor provides also for the payment of a 
fine to decedent’s estate if the wrongdoer is con¬ 
victed of crime in causing the death.®® 

Commencement, Until an indictment has been 
found or an information has been filed against a 
defendant, no criminal prosecution can be said to 
have been commenced, so as to be removable,®'^ 
and so one merely arrested and held to await the 
action of the grand jury,®® or held pending a 
hearing to determine whether an information should 
issue,®® cannot remove the proceeding at that stage. 

§ 14. - Quo Warranto 

An action In the nature of a quo warranto may be 
removed from a state to a federal court in a proper case. 

An action in the nature of a quo warranto, even 
if it is begun by information, is to be regarded as 
a civil suit and may be removed from a state court 
to a federal court where it arises under the Con¬ 
stitution or laws of the United States.®® 

§ 15. -Mandamus 

An original and independent action for mandamua Is 
not removable as a suit of a civil nature at law or In 
equity; but, when a proceeding Is In fact equitable, the 
circumstance that it is in form an action for mandamus 
will not preclude removal. 

An original and independent action for a writ of 


mandamus, brought for the purpose of securing 
relief by such writ, is not a suit of a civil nature 
at law or in equity, within the meaning of the 
statutes authorizing the removal of such suits from 
a court of a state to a federal court.®^ Moreover, 
inasmuch as the inferior federal courts have no 
jurisdiction to issue the writ in an independent ac¬ 
tion, such an action when brought in a state court 
is for that reason also not removable, notwithstand¬ 
ing diversity of citizenship or the existence of a 
federal question.®^ The form of the action is not 
controlling, however, as to its removability, but the 
court must look beyond to its purpose,®® and, when 
a proceeding is in fact equitable, the circumstance 
that it is in form an action for mandamus will not 
prevent it from being removed;®^ but a mandamus 
action is not rendered removable because plaintiff 
applies therein for a temporary injunction as an 
ancillary remedy,®® or applies for the appointment 
of a receiver in case the writ shall be violated.®® 

§16. —- Injunction 

A suit for an Injunction Is generally removable from 
a state to a federal court as a civil suit In equity, where 
the Jurisdictional requisites are present. 

A suit for a mandatory injunction is one which 
is removable from a state court to a federal court, 
under the statutes providing for the removal of 
civil suits in equity, where the jurisdictional requi¬ 
sites are present.®*^ However, where the injunction 
is sought in a type of dispute in which the federal 


54. TJ.S.—Gruetter v. Cumberland 
Tel., etc., Co., C.C.Tenn., 181 P. 
248. 

54 C.J. p 217 note 52. 

56. tJ.S.—^Brisenden v. Chamberlain, 
C.C.S.C., 53 P. 307. 

56. TJ.S.—^Malloy v. American Hide, 
etc., Co, C.C.Mass., 148 P. 482— 
Boston, etc., R. Co. v. Hurd, HJEI.. 
108 F. 116, 47 C.C.A. 615, 66 1..R.A. 
103, certiorari denied 22 S.Ct. 939, 
184 U.S. 700, 46 L.Ed. 765. 

57. U.S.—Virginia v. Paul. Va., 13 
S.Ct 636, 148 U.S. 107, 36 L.Bd, 
386. 

54 C.J. p 217 note 56. 

58. U.S.—Virginia v. Paul, supra. ^ 
S4 C.J. p 218 note 56. 

Time for removal in general see in¬ 
fra S9 182>188. 

59. U.S.—People of State of Michi¬ 
gan V. Banning, D.C.Mich., 88 P. 
Supp. 449. 

60. U.S.—^Ames v. Kansas, Kan., 4 
SJCt, 437, 111 U.S. 449, 28 KEd. 
482. 

54 aj. p 218 note 58. 

61. U.S.—Consumers* Lrignlte Co. v. 
Lumberman's Mut. Casualty Co., 
p.C.Tex., 6 P.Supp. 794—State of 


Washington ex rel. Ellis v. General 
Prult Corporation, D.C.Wash., 4 P. 
Supp. 541—Mystic Milling Co. v. 
Chicago, M. & St. P. Ry. Co., C.C. 
Iowa, 132 P. 289. 

Wash.—State ex rel. Department of 
Public Works v. Northern Pac. 
Ry. Co., 19 P.2d 128, 172 Wash. 37. 
54 C.J. p 21S note 59. 

62. U.S.—North Carolina Public 
Serv. Co. v. Southern Power Co., 

C. C,AN.C., 282 F. 837, certiorari 
dismissed 44 SjCt 164, 263 U.S. 
608, 68 L.Ed. 413. 

54 C.J. p 218 note 61. 

Removability as depending on orig¬ 
inal Jurisdiction of federal court 
in general see supra § 11. 

63. U.S.—Washington v. Pacific 
Tel., etc., Co., D.C.Wash., 1 P.2d 
327—State of Washington ex rel. 
Ellis V. General Fruit Corporation, 

D. C,Wash., 4 P.Supp. 541, 

AotioD. fox xnoney due 

Where defendant could have re¬ 
moved to federal court ordinary ac¬ 
tion In state court for money due for 
oil, fact that action was brought in 
form of mandamus under statute au¬ 
thorizing mandamus to compel pay¬ 
ment of such money did not preclude 
removal to federal court, notwlth- 
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Standing defendant did not deny debt 
or make any defense.—State ex rel. 
Glassell v. Shell Petroleum Corp., D. 
C.La., 20 P.Supp. 795. 

64, U.S.—Washington v. Pacific 
Tel., etc., Co., D.C.Wash., 1 P.2d 
327. 

54 C.J. p 218 note 64. 

Proceeding to enforce freight rate 
Proceeding against carriers to 
enforce freight rate order was held 
removable notwithstanding it was 
mandamus proceeding, where sub¬ 
stantial object thereof was to nul¬ 
lify interstate commerce commis¬ 
sion's order or temporarily malce ef¬ 
fective state department's order at 
variance therewith.—State ex rel. De¬ 
partment of Public Works v. North¬ 
ern Pac. Ry. Co., 19 P.2d 128, 172 
Wash. 37. 

65, N.C.—^North Carolina Public 
Serv. Co. v. Southern Power Co., 
107 S.E. 226, 181 N.C. 356. 

66. U.S.—Washington v. Puget Sound 
Tract., etc., Co., D.C.WajBh., 243 
P. 748. 

67. U.S.—U. S. V. Phillips, D.aOkl., 
33 P.Supp. 261, vacated on other 
grounds Phillips v., U. S., 61 S.Ct. 
480, 312 U.S. 246, 85 L.Ed. 800. 
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courts are prohibited by statute from issuing- in¬ 
junctions, the suit may not be removed to the 
federal court.® ^ 

§ 17. -Probate Proceeding 

Proceedings for the probate of a will, op for the 
general administration of a decedent's estate, are not 
removable to the federal courts under the provisions per¬ 
mitting the removal of suits of a civil nature. 

An application for, or resistance to, the probate 
of a wdll is not a suit of a civil nature at law or 
in equity within the meaning of the statutes provid¬ 
ing for the removal of such suits from a state court 
to a federal court, and so is not removable, either 
originally®^ or on appeal.^® Similarly, a proceed¬ 
ing in the court by which a will was admitted to pro¬ 
bate, to set aside the probate thereof, cannot be 
removed.'^i A bill in equity, however, to establish 
a lost will,72 or to annul a will as a muniment of title 
and to limit the operation of the decree admitting 
it to probate,is a suit which may be removed 
where the jurisdictional facts exist. 

Administration of decedenfs estate. Inasmuch as 
the federal courts have no jurisdiction to under¬ 
take the general administration of a decedent’s es¬ 
tate, a proceeding therefor cannot be removed from 
a state court to a federal court,^4 in view of the 
rule, discussed supra § 11, that a cause, in order 
to be removable, must be one of which the federal 
court^ could have taken original jurisdiction. How¬ 
ever, an adversary proceeding which is otherwise 
within the scope of the statutes providing for re¬ 
moval is not rendered unremovable by reason of the 
fact that it is initiated in a probate court or is based 
on rights in, or claims against, the estate of a 


decedent 5 and a suit in equity to compel an 
executor to assent to a legacy to plaintiff is in¬ 
dependent of, and distinct from, the administration 
of the estate and so is removable where the juris¬ 
dictional facts exist.*® 

§ 18. - Suit for Divorce 

A suit for divorce cannot be removed to a federal 
court from a state court since the federal courts have 
no Jurisdiction of such suits. 

Inasmuch as the federal courts have no jurisdic¬ 
tion of suits for divorce, as discussed in Divorce 
§ 69, such a suit cannot be removed from a state 
court to a federal court under the statutory' provision 
authorizing the removal in certain cases of civil 
suits of which the federal courts are given juris¬ 
diction.^^ 

§ 19. -Condemnation Proceeding 

A Judicial proceeding for the condemnation of land 
is removable to a federal court in a proper case; but 
a mere atiministrative proceeding for the appraisal and 
assessment of damages is not removable. 

A judicial proceeding for the condemnation of 
land, instituted on notice and in which interested 
parties are given an opportimity to oppose the 
taking, is removable from a state court to a fed¬ 
eral court -where the requisite difference of citizen¬ 
ship exists between the corporation or public agency 
for whose benefit the property is to be condemned 
and respondent,'^® or where the proceeding arises 
under the Constitution or laws of the United 
States and the existence of a controversy as to 
the right to condemn the lands, distinct from that 
as to the amount of damages to be awarded, does not 
prevent a removal,®® nor does the fact that the 


S.C.—state V. Southern Ry,, Carolina 
Division, 167 S.E. 228, 168 S.a 183. 
54 C.J. p 218 note 67. 

68. U.S.—Home Building: Corp. v. 
Carpenters Dist Council, D.C.Mo., 
63 RSupp. 804. 

N.J.—Wucker Furniture C6. v. Fur¬ 
niture Salesmen's Union, C.I.O. Lo¬ 
cal 853. 8 A.2d 275, 126 N.J.Bq. 
145. 

€9. U.S.—^Berry v. Brokeshoulder, C. 
C.A.Okl., 162 F.2d 651—Caesar v. 
Burgess, C.O.A.Okl., 103 F.2d 503. 

54 C.J. p 218 note 69. 

A CLuestloii of probate juxlsdlctioiL 
referring to a purely probate matter 
should be determined by the state 
court and not by federal district 
court to which the case is removed. 
—^Booth V. Merchants Nat. Bank of 
Brownsville, C.C.A.Te3c., 100 F.2d 478. 

7(^ U.S.—Wahl V. Franz, Ark., 100 
F. 680, 40 aC-A. 638. 49 LuBA- 62. 
54 C.J. p 218 note 70. 
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7L U.S.—^Reed v. Reed, C.C.Ohio, 
31 F. 49. 

72. U.S.—Southworth v. Adams, C.C. 
Wis., 4 F. 1, 9 Biss. 521. 

73. U.S.—Gaines v. Fuentes, La., 92 
U.S, 10. 23 L.Ed. 624. 

54 C.J. p 218 note 73. 

74. U.S ,—Berry v. Brokeshoulder, C. 
C.A.Okl., 162 P.2d 651—Caesar v. 
Burgess, C.C.A.Okl., 103 F.2d 503 
—Booth V. Merchants Nat Bank of 
Brownsville, C.C.A.Tex., 100 F.2d 
478— Oozptis Juris dted iu Peter¬ 
son V. Demmer, D.C.Tex., 34 F. 
Supp. 697, 699. 

54 CJr. p 218 note 75. 

7B. U.S.—Application of Kosch, 
Lewis & Reuben, D.C.N.T., 20 F. 
Supp. 359. 

54 C.J. p 219 note 77. 

76. U.S.—Camp v. Field, C.C.Ga., 189 
F. 286. 

77. Tex.—Turman v. Turman, Civ. 
App., 99 S.W.2d 947, error dis- 
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missed, certiorari denied 57 S.Ct 

‘ 933, 301 U.S. 698, 81 LuEd. 1353, re¬ 
hearing denied 58 S.Ct 7. 302 U.S. 
774, 82 L.Ed. 600. 

54 C.J. p 219 note 81. 

Removal of divorce suit as preclud¬ 
ed by nonpecuniary standard for 
matter in controversy see infra S 
30. 

78. U.S.—Village of Shoshone v. 
Oregon Short Line R. Co., D.C.Ida- 
ho, 1 F.Supp. 661. 

N.J.—In re Law, 186 A. 628, 14 N.J. 
Misc. 593. 

54 C.J. p 219 note 82. 

79. U.S.—^Texas, etc., R. Co. v. Elirk, 
Tex., 5 S.Ct 1113, 115 U.S. 1, 29 
L.Ed. 819—^Helena Power Trans¬ 
mission Co. V. Spratt, C.C.Mont, 
146 F. 310. 

80. U.S.—^Madisonville Traction Co. 
v. St Bernard Min. Co., Ky., 26 S. 
Ct 251, 196 U.S. 239. 49 L.Ed. 462 
—Searl v. Lake County Schod 
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removal of the condemnation suit and its trial in 
the federal court may have an indirect effect on 
the proceedings as to other parties in the state 
court^i A condemnation proceeding brought by a 
state for its own benefit, however, is not removable 
on the ground of diversity of citizenship,^2 since, 
as discussed infra § 109, a state is not a citizen 
within the meaning of the removal statutes. 

Appraisal and assesstnent of damages, A pro¬ 
ceeding for the appointment of commissioners to 
appraise property to be taken by right of eminent 
domain, and to assess damages for the taking, is 
ordinarily a mere administrative proceeding and 
not a suit, and, therefore, not removable and, 
similarly, proceedings on an application made to a 
state railroad or public utility commission for its 
consent to the condemnation of property are not 
removable.24 however, the appointment of 

commissioners is made on notice, and an opportunity 
is given interested parties to oppose the condemna¬ 
tion, the proceeding is removable where the jurisdic¬ 
tional facts exist ;85 and where, after appraisal has 
been made, process is issued by the court which 
appointed the commissioners directing the owner to 
show cause why their report should not be con¬ 
firmed,^® or a trial of fact issues may be had, ei¬ 


ther in that court®7 or in another court after appeal 
taken,®® the proceeding is such a suit as to be 
removable in a proper case. 

§ 20. -Action Arising under Federal 

Employers^ Liability Act 

Actions brought in a state court under the Federal 
Employers' Liability Act are not removable to a federal 
court. 

Under the express provisions of the statutes relat¬ 
ing to the removal of causes from a state court 
to a federal court, and of the Federal Employers' 
Liability Act, no action arising under that act and 
brought in a state court of competent jurisdiction is 
removable to a federal court®® on any ground.®® Al¬ 
though it has been held that the nonremovability of 
such actions is a privilege extended to plaintiff and 
so may be waived by him,®^ other authority is to 
the effect that it is a positive prohibition or restric¬ 
tion on the jurisdiction of the federal courts as a 
class, which cannot be waived by the parties.®® 

Whether an action arises under the Federal Em¬ 
ployers' Liability Act so as to preclude its removal 
from a state to a federal court depends on the 
facts alleged.®® Where the petition in an action 
by a railroad employee against the railroad does 


Dist. No. 2 . Colo., 8 S.CL 460, 124 

U. S. 197, 31 l.,Ed. 415. 

54 CJ. p 219 note 84. 

81. U.S.—tUnlon Paxj, R. Co. v. Myers, 
Kan., 6 S.CL 1113, 116 U.S. 1, 29 
L..£3d. 319. 

54 C.J. p 219 note 85. 

88. U.S.—^Madisonville Traction Co. 

V. SL Bernard Min. Co., C.C.Ky., 
180 !F. 789. 

83. U.S.—Texas, etc., R. Co. r. Kirk, 
Tex., 5 SCL 1118, 115 U.S. 1, 29 
L.Ed, 319. 

54 C.J. p 219 note 88. 

Removability of administrative pro¬ 
ceedings srenerally see supra $ 12. 

84. U.S.—New York, etc., R. Co, v. 
Cockcroft, CC.Conn., 46 P. 881. 

85. U.S.—Searl v. Lake County 

School DisL No. 2, Colo., 8 S.CL 
460. 124 U.S. 197, 31 L.Ed. 415, 

54 C.J. p 220 note 90. 

88. U.S.—^Madisonville Traction Co. 
V. SL Bernard Min. Co., Ky., 25 S. 
CL 251, 196 U.S. 239, 49 L.Ed. 462. 

87. U.S.—^Minneapolis, etc., R. Co. v. 
Nestor, C.CJ^.D., 50 P. 1, 

88. U.S.—Searl v. Lake County 

School DisL No. 2, Colo., 8 S.CL 
460. 124 U.S. 197, 81 L.Bd. 415. 

54 aJ. p 220 note 93* 

Removability of administrative pro- 
ceedinsT after appeal In general see 
supra 9 12. 

88. U.S.—Jacobson v. Chicago, M., 
St P. & P. R. Co., C.CJLMinn., 66 


P.2d 688—Summers v, Louisville 
& N. R. Co., D.C.Ky., 4 P.Supp. 
410, 

Ga.—Southern Ry. Co. v. Highsmith, 
2 S.R2d 211, 59 Ga.App. 659. 
m. —^Taylor v. Southern Ry. Co., 182 
N.B. 805, 860 Ill. 139. 

54 CJ. p 220 note 97. 

Actions by seamen see Inffa 5 25. 
VlolatioiL of Safety Appliance Act 
An axstion is not removable where 
it is brought under the Federal Em¬ 
ployers* Liability Act, even though 
the cause may be based on a viola^ 
tion of the Federal Safety Appliance 
AcL—Summers v. Louisville & N. R. 
Co., D.CJEy., 4 P-Supp. 410—64 C.J. 
p 220 note 97 [b]. 

90. U.S.—^De Atley v, Chesapeake, 
etc., R. Co., D.C.!)^., 201 P. 691. 

64 C.J. p 220 note 97. 

9L U.S.—Stephens v. Chicago, etc., 
R. Co.. D.aidaho, 206 P. 864. 

54 CJ. p 221 note 99. 

92. U.S.—Mitchell v. Southern R. 
Co., D.C.Ga., 247 P. 819—^Patton v. 
Cincinnati, etc., R, Co., D.C.Tenn., 
208 P. 29. 

Consent or waiver as coiiferring ju¬ 
risdiction on removal see supra 
I 2 . 

93. U.S.—Summers v. Louisville A 
N. R. Co., D.UKy., 4 PJSupp. 410. 

64 C.J. p 220 note 97 [c]. 
Allegations held to preclude removal 
(1) Action for injuries sustained 
by car inspector after proceeding to 
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another town in same state to in¬ 
spect cars used in interstate com¬ 
merce was within (Federal Employ¬ 
ers* Liability Act and therefore not 
removable.—Thompson v. SL 'Louis- 
San Francisco Ry. Co., D.C.Okl., 5 F. 
Supp. 785. 

(2) In employee*s action against 
interstate railroad for Injuries al¬ 
legedly caused by negligence of fel¬ 
low servants, wherein first count was 
expressly brought under Federal Em¬ 
ployers* Liability Act but was aban¬ 
doned, and second count was under 
such statutes and laws as may be 
applicable thereto, and showed right 
to recover under Federal Employers* 
Liability AcL petition to remove to 
federal court on ground of diversity 
of citizenship was properly denied. 
—Southern Ry. Co. v. Heaton, 6 S.E, 
2d 339, 61 GaJlpp. 386. 

Joinder of counts or causes 

(1) It has been held that a case 
is not removable merely because 
plaintiff joins with a count or cause 
of action under the Federal Employ¬ 
ers’ Liability Act a count or cause 
under state law.—^Hoepfner v. North¬ 
ern Pac. Ry. Co., D.CMonL, 61 P. 
Supp. 819—Thompson v. SL Louis- 
San Francisco Ry. Co., D.C.Okl., 5 
P.Supp. 785—54 C.J. p 220 note 97 
Cd]. 

(2) On the other hand, it has also 
been held that, if a cause of action 
is coupled with one arising under a 
state statute or common Jaw, de- 
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not show that the employee at the time of the injury 
was engaged in interstate commerce, the action is 
removable to the federal court if the other es¬ 
sential conditions for removability exist.^^ Since 
the federal act is applicable only to common carriers 
by railroad, it does not prevent the removal of ac¬ 
tions by, or in behalf of, emplo^’ees of other per¬ 
sons or corporations, although founded on the negli¬ 
gence of a carrier.95 If the action in the state 
court is commenced after the time to maintain an 
action tmder the Federal Employers’ Liability Act, 
so that there can be no liability under that statute, 
plaintiff cannot prevent removal to the federal 
court.®® 

Strict construction. The provision against re¬ 
moval of an action brought under the Federal Em¬ 
ployers’ Liability Act in a state court is in deroga¬ 
tion of a general right, where proper jurisdiction 
exists, and must be strictly construed.®*^ 

Constitutionality of statutes. Inasmuch as the 
right of removal is purely statutory^ and exists only 
where it has been conferred by congress, as dis¬ 
cussed supra § 2, there can be no question of the 
constitutionality of the provisions prohibiting the re¬ 
moval of actions arising under the Employers’ Lia¬ 
bility Act®® 

§ 21. —— Proceeding for Assessment or 
Collection of Tax 

A Judicial proceeding for the collection of a tax or 
assessment is removable from a state to a federal court 
in a proper case; but mere administrative proceedings 
for this purpose are not removable. 

A judicial proceeding for the collection of a 


delinquent tax or assessment is a suit, and remova¬ 
ble as such, under the statutes authorizing the re¬ 
moval of causes from a state court to a federal 
court, where the jurisdictional requisites appear.®® 
It has been held that a statutory proceeding in a 
state court, instituted by a municipal corporation for 
the assessment of the cost of a public improvement 
on the benefited property, is a mere administrative 
proceeding and not a suit, and so not removable;^ 
but there is also authority for the contrary view, 
where interested parties are given an opporttmity to 
resist or remonstrate against the proposed assess¬ 
ment and to have a trial on the issues.^ A proceed¬ 
ing inter partes in a court to which an assessment 
or determination of benefits has been reported by an 
administrative board or commission,® or to which 
an appeal from such determination has been taken 
and in which the matter is triable de novo,^ is such 
a suit or judicial proceeding as to render the cause 
removable where the other elements of removability 
exist. A suit to recover a privilege tax imposed 
on the operator of a steamer, constituting a con- 
mon-law action not cognizable in admiralty, and not 
asserting any fright under the Constitution and laws 
of the United States, has been held not removable.® 

§ 22. -Suit to Dissolve Corporation 

A civil suit to procure the dissolution of a corpora¬ 
tion is removable where the jurisdictional elenrients are 
present. 

A suit by a stockholder to procure the dissolution 
of a corporation is a civil suit and removable as 
such from a state court to a federal court where 
the other jurisdictional elements are present® 


fendant may remove the cause of 
action arising; under the state law 
and this will carry the entire case 
to the federal court—Jacobson v. 
Chica.SO, M., St P. & P. R. Co., C.C.A. 
Minn., 66 F.2d 688—Givens v. Wlgrht, 
I>.C.Tex., 247 P. 233—^Plas v. Illinois 
Cent R. Co.. D.ONeb., 229 P. 319— 
Strother v. Union Pacific Ry. Co., D. 
C.Mo., 220 P. 781. 

Pact that plaintiff sought punitive 
damages for injuries in addition to 
recovery under IB^deral Employers' 
Xiiabillty Act did not render cause 
removable for diversity of citizen¬ 
ship.—Thompson v. St Louis-San 
Pranclsco Ry. Co., D.C.Okl., 5 P.Supp. 
785. 

94. U.S.—Harper v. Illinois Cent R. 

Co., D.C.Ky., 66 P.Supp. 751. 
Removal held permissible 

Petition of employee against rail¬ 
road whlcdi alleged that the employ¬ 
er was at all times engraged in inters 
state commerce, and that at the time 
of plaintiffs ixijurles "they were so 
engaged,” could not be construed as 


an allegation that plaintiff at the 
time of Injury was engraged in in¬ 
terstate commerce, so as to prevent 
removal.—^Harper v. Illinois Cent. R. 
Co., supra. 

95. U.S.—^Martin v. New York, etc., 
R. Co., D.CN.T.. 241 P. 696. 

54 C.J, p 221 note 2. 

96. U.S.—^Bell V. Wabash Ry. Co., 
C.C.AMO., 68 P.2d 569. 

97. U.S.—Jacobs v. North Louisiana 
& G. R. Co., D.C.Ija.. 69 P.Supp. 5. 

98. U.S.—Teel v. Chesapeake, etc., 
R. Co., Ky,, 204 P. 918, 123 C.C.A. 

I 240, 47 LuR.A,NS., 21. 

Ark.—^Kansas City Southern R. Co. 
V. Cook, 140 S.W. 679, 100 Ark. 
467, 

Constitutionality of statutes grant¬ 
ing or restricting right of removal 
in general see supra 5 3. 

99. U.S.—^In re Stutsman County, 
C.CN.D.. 88 P. 387. 

1. U.S.—^In re Chicago, C.C.R1., 64 
P. 897, criticized in In re Stuts¬ 
man County, C.C.N.D., 88 P. 337, 
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2. U.S.—City of Hattiesburg ▼. 
Pirst Nat. Bank, D.G.]Uiss., 8 P. 
Supp. 157, affirmed, C.CA., 9 IF. 
Supp. 519—^In re Jamecke Bitch, 
C.C.Ind., 69 P. 161. 

3. U.S.—^Lafayette County Road 
Impr. Dist No. 2 v. St. Louis 
Southwestern R. Co., Ark., 42 S.Ct. 
250, 257 U.S. 547, 66 L.Ed. 864. 
Certiozaari to review assessment in¬ 
volving right to Impose any tax 
based on dispute with respect to 
construction of Federal Constitu¬ 
tion and laws has been held to be a 
suit within removal statute.—Peo¬ 
ple ex rel. Donner-HAnna Coke Cor¬ 
poration V. Burke, 254 N.T.S. 22, 141 
Misc. 663. 

4. U.S.—^In re Chicago, etc., R, Co., 
P.CJEan., 28 P.2d 66. 

5. Miss.—Streckfus Steamers v. 
Kiersky, 163 So. 830, t74 Miss. 125. 

6. U.S.—Klein v. Wilson, B.aN.J., 
7 P.2d 772, affirmed. aCA-, 7 P.2d 
777. 
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§§ 23-24 

§ 23. -Creditor’s Suit or Similar Pro¬ 

ceeding 

A creditor’s suit founded on a Judgment may be re¬ 
moved from a state court to a federal court where the 
requisite jurisdictional facts exist. 

A creditor’s suit, founded on a judgment of a 
state or federal court, is such a suit as may be re¬ 
moved from a state court to a federal court where 
the requisite jurisdictional facts exist but a suit 
on a claim which has not been reduced to judg¬ 
ment, although authorized by the state practice, 
ordinarily is not removable, since the federal court 
could not take original jurisdiction of such a suit, in 
view of the general rule making a judgment essential 
to the maintenance of a creditors’ bill.^ A bill in 
equity to enforce the lien of an attachment is re¬ 
movable, however, although plaintiff has merely a 
simple contract debt or a claim for unliquidated 
damages.® 

§ 24. -Ancillary Proceeding 

There can be no removal to the federal court of a 
suit in a state court which Is merely ancillary and sup¬ 
plemental to one previously brought In the state court, 
and which Is an Incident to, or substantially a continua¬ 
tion of, the original suit, unless the original suit has been 
previously or Is simultaneously removed. 

A suit which is merely ancillary and supplemental 
to one previously brought in a state court, and 
which is so connected with the original suit as to 


be an incident thereto or substantially a continua¬ 
tion thereof, cannot be removed from a court of a 
state to a federal court, unless the original suit has 
been previously or is simultaneously removed. 
Where the supplemental proceeding is in its char¬ 
acter a mere mode of execution or relief, inseparably 
connected with the original judgment or decree, it 
cannot be removed, notwithstanding some new con¬ 
troversy or issue between plaintiff in the original 
action and a new party may arise out of the pro- 
ceeding.il The i>rinciple is inapplicable, however, 
to proceedings which are not strictly ancillary to 
other suits,i2 as where the supplemental proceeding 
is not merely a mode of execution or relief, but in 
fact involves an independent controversy with some 
new and different party.l® Subsequent proceedings 
which become a separate and distinct proceeding, or 
tantamount to a bill in equity whereby the former 
plaintiff becomes a new defendant, may be remova- 
hltM 

Attachment or garnishment proceedings, at least 
where they do not imder the state law partake of 
the nature of an independent litigation but are 
merely auxiliary to the main action and a means 
of securing satisfaction of a judgment therein, are 
not removable to the federal court.i5 However, 
where such proceedings are deemed to constitute 
in effect an independent and original action, they 
are removable.!®' 


7. U.S.—^KaJamazoo Wagron Co. v. 

'Snavely, C.C.Kan., 84 F. 823. 

& U.S.—Cates v. Allen, Miss., 13 

S.Ct 883, 149 U.S. 451. 87 L.Ed. 
804—Paxkersburgr First Nat. Bank 

V. Prager, W.Va., 91 F. 689, 34 a 
CJL 51. 

Wtdver of f ailwre to obtain Judgment I 
Suit by contract creditor, who had 
not obtained Judgment agcunst debt¬ 
or, for equitable relief against fraud¬ 
ulent conveyance was within juris¬ 
diction of federal court, precluding 
remand to state court, where debtor 
and his grantee expressly waived in 
their brief creditor's failure to ob¬ 
tain Judgment—^Essenkay Corpora¬ 
tion V. Mangel Stores Corporation, B. 
CN.T.. 10 P.Supp. 60. 

9. U.S.—Craddock v. Fulton, CC.W. 
Va., 140 F. 426. 

10, U.S.—^Toney v. Maryland Cas¬ 
ualty Co., D.C.Va., 29 F.Supp. 785— 
Joski V. Short B.C.Wash., 28 IF. 
Supp. 821—Finn v. Kotatmg Valve 
Corp., D.C.N.T.. 26 FJSupp. 206. 

Delp—Miles v. Layton, 193 A. 667, 8 

W. W.Harr. 411, 112 A.L.R 786. 

64 C.J< p 222 note 23. 

Petition to open Judgment ob¬ 
tained by holder under warrant of 
attorney and for trial of feigned is¬ 
sue by jury to determine validity of 


maker's signature to notes and war¬ 
rant of attorney, did not constitute 
new or Independent proceeding, but 
supplementary proceeding to existing 
Judgment, and was not removable.— 
Miles V. Layton, supra. 

11- UJS.—^Toney v, Maryland Casual¬ 
ty Co., D.C.Va, 29 F.Supp. 785—^Bu¬ 
ford & Co. V. Strother, C.C.Iowa, 
10 F. 406. 

12. U.S.—Joski V. Short, D.C.Wash., 
28 F.Supp. 821. 

54 C.J. p 222 note 24. 

Suit fox award of water priority 
Equity suit in state court for 
award of water priority was held not 
merely supplemental to main action, 
so as to preclude removal to fed¬ 
eral court.—^Holbrook Irr. Dist. v, 
Arkansas Valley Sugar Beet & Irri¬ 
gated Land Co., C.C.A.C 0 I 0 ., 54 F.2d 
840. 

13. U.S.—^Toney v. Maryland Casual¬ 
ty Co., D.aVa., 29 F.Supp, 785— 
Buford & Co. V. Strother, C.C.Iowa, 
10 F. 406. 

14. Del.—^Miles v. Las^on, 193 A. 
567. 8 W.WJEIarr. 411, 112 A,L.R, 
786. 

15. U.S.—'American Automobile Ins. 
Co. V. Freundt, C.C.A.I11., 103 F.2d 
618—Lahman v. Supernaw, D.C. 
Okl., 47 F.2d 610—Toney v. Mary¬ 
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land Casualty Co., D.C.Va., 29 P. 
Supp. 786—.Finn v. Hotatlng Valve 
Corp., D.C.N.Y., 25 F.Supp. 206— 
Lawley v. Whlteis, D.aOkL, 24 P. 
Supp. 698. 

Ill.—^HinchcliS v. Insurance Co. of 
North America, 277 IlLApp. 109. 

54 C.J. p 222 note 23 [a] (3). 

Actual, not possible^ procedure 
Whether a garnishment proceed¬ 
ing on a Judgment obtained in a state 
court could be removed to federal 
district court was to be determined 
in light of what plaintiff had actual¬ 
ly done rather than what he might 
have done under a state statute 
which, it was claimed, would have 
permitted plaintiff to have resorted 
to an independent action against 
garnishee.—Toney v. Maryland Cas. 
Co., D,C.Va, 29 F.Supp. 785. 

18. U.S.—Stoll V. Hawkeye Casual¬ 
ty Co. of Des Moines, Iowa, CAl. 
^S.D., 185 F.2d 96~—London & Lan¬ 
cashire Indemnity Co. of America 
V. Courtney, C.C.A.Okl., 106 F.2d 
277—^Dulion v. S. A. Lynch Enter¬ 
prise Finance Corporation, G.C.A. 
Ga, 53 F.2d 568, 82 A.L.R 509, 
certiorari denied 52 S.Ct. 812, 285 
U.S. 640, 76 L.Ed. 933-^oskl v. 
Short, D.C.Wash., 28 F.Supp. 821— 
Lawlay v. Whitels, D.C.Okl., 24 
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Proceeding ancillary to suit in federal court. A 
proceeding brought and pending in a state court is 
not removable to a federal court merely on the 
ground that it is ancillary to a suit already pend¬ 
ing there.i7 

§ 25, -Other Actions or Proceedings 

The removability of actions under the Fair Labor 
Standards Act, actions by seamen, and various otfier 
actions or proceedings has been adjudicated. 

The removability from the state courts to the 
federal courts of other actions or proceedings in 
addition to those already considered supra §§ 12-24 
has been adjudicated.^^ 


Fair Labor Standards Act. It has been pointed 
out that the right of removal in an action to recover 
wages, damages, and attorney’s fees under the 
Fair L^bor Standards Act has been subject to much 
contrariety of judicial opinion,!^ and that the 
determination of the question depends on the mean¬ 
ing of the word “maintain,” within the provision 
of the Fair Labor Standards Act to the effect that 
an action thereunder may be “maintained in any 
court of competent jurisdiction.”20 According to 
some authorities, the right given to “maintain” the 
action in a state court permits the action to be 
prosecuted to final judgment in the court in which 
it was commenced^! and precludes removal of the 
action from a state court to a federal court,22 on 


P.Supp. 698—^Reed v. Bloom, D.C. 
Okl., 15 F.Supp. 7. 

Pa.—^Pennsylvania Co. v. Olson, 36 
Pa.Dist. & Co. 221. 

54 C.J. p 222 note 24 [a] (18). 

17. U.S.—Glllmore v. Herrick, C.C. 
Ohio, 93 F. 525. 

54 C.J. p 223 note 25. 

18. Held removahlo 

(1) Ciauses brought under the 
Emergency Price Control Act—Cax- 
ter V, Bramlett, D.CTex., 51 F.Supp. 
647. 

(2) Clause arising under the Wage 
and Hour Act.—Ricciardi v. Lazzara 
Baking Corp., D.C.N.J., 32 F.Supp. 
956. 

(3) Action or summary proceeding 
by landlord against tenant to recover 
possession of realty and for rents 
alleged due.—^Famous Realty v. Flo- 
ta Mercante Orancolombiana^ S. A., 
D.C.N.T., 81 P.Supp. 563. 

(4) Suit to cancel oil lease as con¬ 
stituting cloud on title.—^Meeks v. 
Adams Louisiana Co., 19 S.E.2d 526, 
193 Ga. 680. 

(5) Action in a state court under 
a slate death statute.—St Louis, etc., 
R. Co. V. Conley, Ark., 187 P. 949. 
110 C.C.A 97. 

(6) Proceeding by administrator of 
estate to expunge claim against es¬ 
tate.—^Roach V, First Nat Bank, C.C. 
A.Miss.. 84 F.2d 969. 

(7) Controversy cus to water prior¬ 
ity involving substantive property 
rights.—^Holbrook Irr. Dlst. v. Arkan¬ 
sas Valley Sugar Beet & Irrigated 
Land Co., C.CA.C 0 I 0 ., 54 P.2d 840. 

(8) Action against Home Owners* 
Loan Corporation and others who 
acted on behalf of corporation in 
mortgage foreclosure proceedings for 
conversion of personal property.— 
Sabin V. Home Owners* Loan Corp., 
C.C.AOkl., 147 P.2d 663, certiorari 
denied 66 S.Ct 96, 326 XT.S. 759, 90 
L.Ed. 456, rehearing denied 66 S.Ct 
483, 326 U.S. 812, 90 L.Ed. 496, mo¬ 
tion denied 67 S.Ct 107, 329 U.IS. 823, 


91 L.Ed. 700, motion denied 67 S.Ct 
1076, 300 U.S. 855. 91 L.Ed. 1297. 

(9) Suit to review decision of lo¬ 
cal review committee denying appli¬ 
cation for Increase in tobacco mar¬ 
keting quota.—^Larkin v, Roseberry, 
D.CKy., 54 P.Supp. 373. 

(10) Independent action to collect 
overcharges from carrier ordered to 
be paid by state regulatory body — 
Sauk River Lumber Co. v. Nortbem 
Pac. Ry. Co., D.aWash., 66 P.2d 656. 

(11) Action by automobile passen¬ 
ger against surety on liability in¬ 
surance policy for bus company, for 
damages for personal injuries al¬ 
legedly sustained when automobile 
collided with bus.—Pail v. American 
Fidelity & Cas. Co. of Richmond, Va., 
D.C.S.C.. 74 P.Supp. 904. 

(12) Action against the United 
States Spruce Production Corpora¬ 
tion, an Oregon corporation organ¬ 
ized by the United States, for dam¬ 
ages in consequence of government 
requisition of equipment for produc¬ 
tion of airplane timber.—Olson v. U. 
S, Spruce Production Corporation, 
Or,, 46 act. 357. 267 U.S. 462. 69 L. 
Ed. 738. 

(13) Action to set aside a deed for 
fraud and for incidental relief to 
accomplish that end.—^Popovitch v. 
Kasperlik. D.C.Pa., 59 F.Supp. 993. 

(14) Other actions or proceedings. 
—CuraccLO Trading Co. v. Federal Ins. 
Co., D.C.N.T., 40 P.Supp. 846—54 
C.X p 216 note 31 [aj. 

Bights of railway oondnotors 

In absence of any exclusive Juris¬ 
diction conferred by the Railway La¬ 
bor Act, an action involving railway 
conductors' rights, under employment 
contract with railroad, may be 
brought in a state court, subject to 
removal to a federal court on ground 
of diversity of citizenship, provided 
the essential elements are shown; 
but in the particular case the essen¬ 
tial elements were not present.— 
Southern Ry. Co, v. Order of Ry. 
Conductors of America, D.CJ5.C., 63 
F.Supp. 306. 


19. U.S.—^Tobin v. Hercules Powder 
Co., D.C.Del., 63 P.Supp. 434. 

20. U.S.—^Haloy v. Friedman, D.C. 
Ohio, 80 F.Supp. 290—Steiner v. 
Pleasantville Constructors, D.C.iN. 
Y., 59 P.Supp. 1011. 

“Maintain** defined see 64 C.J.S. p 
897 note 79 et seq. 

21. U.S.—Johnson v. Butler Bros., 
aCAMinn., 162 F.2d 87. 172 AL.R. 
1157—^Dando v. Stonhard Co., D.C. 
Mo., 98 P.Supp. 270—^Maloy v. 
Friedman, D.C. Ohio, 80 F.Supp. 
290—Apple V. Shulman Publican 
tions, D.CJN.J., 65 F.Supp. 677— 
Steiner v. Pleasantville Construc¬ 
tors, D.C.N.Y., 69 P.Supp. 1011— 
Fredman v. Foley Bros., D.C.M 0 ., 
50 P.Supp. 161. 

22. U.S.—Johnson v. Butler Bros., 

C. C.AMinn., 162 F.2d 87, 172 AL.R. 
1157—^Dando v. Stonhard Co., D.C. 
Mo., 93 P.Supp. 270—^Maloy v. 
Friedman, D.C.Ohlo, 80 F.Supp. 290 
—Crouse v. North American Aviar 
tion of Han., D.CMo., 68 F.Supp. 
934—Young v. Arbyrd Compress 
Co., D.C.Mo., 66 P.Supp. 241— Ap¬ 
ple V. Shulman Publications, D.C. 
N.J., 65 P.Supp, 677—Smith v. Day 
& Zimmerman, D.C.Iowa, 65 F. 
Supp. 209—^Tobln v. Hercules Pow¬ 
der Co., D.C.Del., 63 F.Supp. 434— 
Steiner v. Pleasantville Construc¬ 
tors, D.C.N.Y., 59 P.Supp. 1011— 
Sheridan v. Leitner, D.C.N.Y., 69 
F.Supp. 1011—^Brockway v. Long, 

D. C.MO., 55 F.Supp. 79—^Brantley v. 
Augusta Ice & Coal Co., D.C.Ga., 52 
P.Supp. 168—Duval v. Protes, D.C. 
N.Y., 61 F.Supp. 967—Fredman v. 
Foley Bros., D.C.M 0 ., 50 P.Supp. 
161—^Booth V. Montgomery Ward & 
Co., D.CJNeb., 44 F.Supp. 451—Kull- 
gowski V. Hart, D.C.Ohlo, 48 F. 
Supp. 207—Wingate v. General 
Auto Parts Co., D.C.M 0 ., 40 F.Suppw 
364. 

Ga.—Bell Aircraft Corp. v. Andex^ 
son, 88 S.E.2d 66, 73 Ga.App. 633. 
j|gr«eniaB.t of partUs 

(1) It has been held that an action 
under Fair Labor Standards Act to 
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the ground that the provision constitutes an implied 
reipeal of, or exception to, the removal statute.23 

On the other hand, there is authority holding that 
the provision of the Fair Labor Standards Act to 
the effect that an action thereunder may be “main¬ 
tained in any court of competent jurisdiction” does 
not require that'the action permanently remain in 
the state court where it is filed,and, according to 
these authorities, removal of such an action from 
a state to a federal court, in a case where the re¬ 
quirements of the general removal statute are other¬ 
wise met, is permissible.26 As noted by this line of 
authorities, the Fair Labor Standards Act does not 
expressly amend the removal act or expressly ex¬ 
cept therefrom cases arising under the Fair Labor 
Standards Act,26 and an implied amendment or 
repeal of the general removal statute is not deemed 


to have been effected.27 

Actions by seamen. It appears to be well settled 
that an action for personal injuries, brought by a 
seaman or his representative against his employer 
under the statute permitting the bringing of such 
actions at law and providing that all statutes modify¬ 
ing or extending the common-law right or remedy 
in cases of personal injury to railway employees 
shall apply, cannot be removed from a state court 
to a federal court, in view of the statutory provisions 
prohibiting the removal of actions arising under the 
Federal Employers’ Liability Act;28 but there is 
also some authority to the contrary.29 Such pro¬ 
visions, however, do not preclude the removal of 
an action which is not founded on negligence,20 
or, in general, which is not brought under the 
statute ;2i nor do they preclude removal of an action 


recover overtime compensation Is 
maintainable in either state court or 
federal court, and parties may by 
agrreement transfer the case from 
one court to the other.—^Brockway v. 
Loner. D.C.MO.. 55 F.'Supp. 79. 

(2) However, it has also been held 
that such an action is not removable 
from state court to federal court, 
regrardless of parties* agrreement.— 
McGuire v. North American Aviation 
of Kan., D.C.Mo., 69 F.Supp. 917. 

23, U.S.—Youngr V. Arbyrd Compress 
Go., D.C.Mo., 66 F.Supp. 241—^Apple 
V. Shulman Publications, D.C.N.J., 
65 F.Supp. 677—Wright v. Long, 
D.C.MO., 65 F.Supp. 279—Smith v. 
Day & Zimmerman, D.C.Iowa, 65 
F.Supp. 209—Steiner v. Pleasant- 
ville Constructors, D.C.N,T., 69 F. 
Supp. 1011—^Brantley v. Augusta 
Ice & Coal Co., D.CGa., 52 F.Supp. 
158—^Booth V. Montgomery Ward & 
Co.. D.aNeb., 44 F.'Supp. 461. 

Ho geiieral impairment or repeal 
^he removal statute is neither im¬ 
paired nor repealed by the Fair La¬ 
bor Standards Act with respect to 
cases which properly come within the 
purview of the removal statute.— 
Johnson v. Butler Bros., C.CJLMinn., 
162 F.2d 87. 172 A.L.R. 1167—Maloy 
V. (Friedman. D.aOhlo, 80 F.Supp. 
290. 

Mi U.S.—Sonnesyn v. Federal Car¬ 
tridge Co.. D.C.Minn., 54 F.Supp. 

29. 

M TT.S.—Asker v. Kaiser Co.. D.C. 
Or., 74 F.Supp. 55—Swettman v. 
Remington Rand. D,C.I11., 65 F. 
Supp. 940—^ESUems v. Nick F. 
Helmers, Inc., D.CJ^.T., 65 F.Supp. 
566—Koskala v. Butler Bros.. D.C. 
, Minn,, 65 «P.Supp. 276—Sonnesyn 
V. Federal Cartridge Co.. D.C 
Minn.. 54 F.Supp. 29—Coz v. Gat- 
liif Coal Co.. D.CJECy., 52 F.Supp. 
482^Harri8 v. Reno OH Co., D.C. 
4a F.'Supp. 908—Owens v. 


Greenville News-Piedmont. D.C.S. 

C. , 43 F.Supp. 785. 

Miss.—^Mengel Co. v. Ishee. 4 So.2d 
878, 192 Miss. 366. 

N.T.—Sheridan v. Leitner, 44 N.Y.S. 

2d 570, 181 Misc. 790. 

Contrary mle oritioiBed 

U.S.—Swettman v. Remington Rand. 

D. C.I11.. 65 1F.SUPP. 940. 

26. U.S.—Swettman v. Remington 
Rand, supra. 

27. U.S.—Aaker v. Kaiser Co., D.C. 
Or., 74 F.Supp. 55—Swettman v. 
Remington Rand. D.C Ill., 65 F. 
Supp. 940—Sonnesyn v. Federal 
Cartridge Co., D.CMizm., 54 F. 
Supp. 29. 

28. U.S.—Gk>etz V. Interlake S.. S. 

Co., D.C.N.T., 47 F.2d 753—Mik- 
kelson v. Pacific S, S. Co., D.C. 
Wash., 46 F.2d 124—Anderson v. 
American & Cuban S. S. Co., D.C. 
Md., 41 F.2d 950—^Petterson v. 
Standard Oil Co, of New Jersey, 
D.C.N.T., 41 F.2d ,219—Moe v. 

Eagle Ocean Transp. Co., D.C.Tex., 
91 F.Supp, 910—Moltke v. Inter¬ 
continental Shipping Corp., D.C.N. 
T., 86 F.Supp. 662—Greene v. Unit¬ 
ed Fruit Co., D.C.N.T., 85 F.Supp. 
81—Gutierrez v. Pacific Tankers, 
IXC.Tex,, 81 F.Supp, 278—^Rodich v. 
'American Barge Lines, D.C.Mo., 71 
F.Supp. 549—^Beckwith v.' Ameri¬ 
can President Lines, D.C.CaJ., 68 
F.Supp. 353—Fiolat v. Minnesota^ 
Atlantic Transit Co., D.C.Minn., 31 
F.Supp. 219—Cameron v, American 
Mail Line, D.C.Wash., 5 F.Supp. 
939—^The Arizona, D.C.Wash., 5 F. 
Supp. 831—^Kristiansen v. Nation¬ 
al Dredging Co., D.C.N.T.. 4 F. 
Supp. 925. 

La.—^Macomber v. De Bardleben Coal 
Co., App., 4 So.2d 483, vacated on 
other grounds 8 So.2d 624, 200 La. 
633, certiorari denied De Bardele- 
ben Coal Co. v. Macomber, 63 S.Ct. 
61, 317 U.S. 661, 87 L.Ed. 632. 
Wash.—Schotis v. North Coast Steve¬ 
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doring Co.. 1 P.2d 221. 163 Wash. 
305. 78 A.L.R. 1427. 

54 C.J. p 221 notes 5. 6. 
Removability of actions arising un¬ 
der Employers* Liability Act in 
general see supra § 20. 

Additional ground for recovery 
Fact that complaint stated an¬ 
other ground for recovery in addition 
to one under the Jones Act against 
same defendant did not affect non¬ 
removable nature of the case.—Pear¬ 
son V. Tide Water Associated Oil Co., 
CaLApp., 223 P.2d 669. 

29. U.S.—^Malia v. Southern Pac. 
Co., D.C.N.Y., 293 F. 902. 

54 C.J. p 221 note 8. 

30. U.S.—Anderson v. Grace, D.C. 
N.Y., 38 F.2d 889. 

54 C.J. p 221 note 9. 

31. U.S.—^Baker v. Moore-McCor- 
mack Lines, D.C.Cal., 67 F.Supp. 
207. 

54 C.J. p 221 note 9 [a]. 

Actions held removable 

(1) Where defendant company was 
acting under a service agreement 
with United States whereunder It 
was a general agent to procure mas¬ 
ter and members of vessel, and the 
master and members so secured were 
to be employees of United States, so 
that action by injured seaman 
against defendant company could not 
be maintained under the Jones Act 
inasmuch as defendant company was 
not seaman’s employer, the prohibi¬ 
tion against removal of an action 
brought in state court under the 
Jones Act did not apply.—^Baker v. 
Moore-McCoimack Lines, supreu 

(2) Complaint, alleging that plain¬ 
tiff was aboard a vessel of defend¬ 
ant as a seaman in the capacity of 
a longshoreman, that defendant was 
negligent in failing to furnish plain¬ 
tiff a safe place to work, that plain- 
tift was injured because of unsea¬ 
worthy condition of vessel, and that 
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for injuries to one who is not a seaman, even though 
his employment has maritime reIation.S2 

Proceedings under workmen's compensation lazv 
may be removable's unless the right created is so 
united with the administrative remedy provided as 
to make necessary its enforcement in the particular 
tribunals prescribed in the statute.S^ 

§ 26. Cause Subsequently Becoming Remov¬ 
able 

A cause which does not appear to be removable when 
It is brought may thereafter be removed when It is made 
to appear that facts authorizing a removai existed at 
the commencement of the suit. 

It has sometimes been stated as a general rule 
that a cause which when commenced is not remova¬ 
ble from a state court to a federal court, under the 
statutes providing for such removals, may after¬ 
ward become so;35 but this means only that a cause 
not removable at the time it is brought because of 
the failure of jurisdictional facts to appear may 
thereafter be removed whenever it is made to ap¬ 
pear that facts authorizing a removal existed at 
the commencement of the suit.®® Thus, a suit 
apparently not removable when commenced, under 
the rule, discussed supra § 7, that the removability 
of a cause at its commencement depends on the 
allegations of the petition or complaint, will become 


removable, where the requisite jurisdictional facts 
exist, if plaintiff fails to prove allegations which, 
if true, would force the retention of the cause in 
the state court or render it unremovable,^7 or aban¬ 
dons a theory of the cause under which it would 
be unremovable,-s or by amendment of his pleadings 
brings the cause within one of the clauses specified 
by the removal statutes,29 or if the proof discloses 
that the cause is in fact w’ithin such statutes.^® A 
change in extrinsic circumstances, however, after 
the institution of a suit, will not make it remova¬ 
ble and no proof offered or defense made by 
defendant,^2 even though upheld by the state supreme 
courtj^s and no order or decision of the state court 
on any issue tried on the merits,^^ can render a 
cause removable where it was not so originally. 

§ 27. Where State Court without Jurisdic¬ 
tion 

Jurisdiction of a federal court, on removal of a cause 
from a state court, is derivative> in a limited sense, and, 
if the state court had no Jurisdiction, the federal court 
acquires none by the removal. 

The jurisdiction of a federal court, on removal 
of a cause from a state court, is derivativc,^^ in a 
limited sense,^® and must rest on that of the court 
from which the suit is removed.^7 $0, a federal 
court cannot acquire jurisdictio-n, by removal of 


plaintiff was without any fault and 
contributory negrligrence, asserted a 
cause of action in negrligence under 
state law, and, diversity being pres¬ 
ent, cause was properly removed to 
federal district court, over objection 
of plaintiff that the action was a 
Jones Act case and not subject to 
removal.—iKosek v. Pan-Atlautic S. 
b. Corp., D.C.N.T., 94 F.Supp. 132. 

32. U.S.—Johnson v. American-Ha- 
waiian SS. Co., D.C.Wash., 14 F.2d 
534. 

64 CJ. p 221 note 10. 

33. U.S.—^Barrett v. Consolidated 
Coal Co., D.C.A1CU, 65 F.Supp. 291. 

34. U.S.—Snook v. Industrial Com¬ 
mission of Illinois, D.C.I11., 9 F. 
Supp. 26. 

35. U.S.—^Halsey v. Minnesota-South 
Carolina Land & Timber Co., D.C. 
S.C., 54 F.2d 933. 

54 C.J. p 228 note 26. 

36. U.S.—Baker v. Keebler, D.C. 
Tenn., 29 F.Supp. 655. 

64 C.J. p 223 note 27. 

Change in personnel of parties as 
affecting right to remove because 
- of diversity of citizenship see in¬ 
fra §§ 148-160. 

Removal by intervener or substituted 
party see infra S§ 202, 203. 

37. U.S.—^Rice v. Boston, etc., R. 
Co.. D.C.N.T.. 203 F, 680. 

64 CU. p 223 note 29. 


3& U.S.—Rice V. Boston, etc., R. 
Co., supra. 

39. U.S.—Halsey v. Minnesota-South 
Carolina Land & Timber Co., D.C. 
S.C., 54 F.2d 933—Conners v. Fed¬ 
eral Deposit Ins. Corp., D.C.Pa., 39 
F.Supp. 812. 

54 C.J. p 223 note 31. 

Amendment increasing or decreasing 
amount in controversy see infra 
*5 37. 

40. U.S.—^B*ielding v. Toledo, etc., 
R. Co., D.aOhio, 33 F.2d 994. 

41. U.S,—^Anaconda Copper Min. Co. 
V. Butte-Balaklava Copper Co., D.C. 
Mont., 200 F. 808. 

54 C.J. p 223 note 33. 

43. Mich.—Oorprui OTuzlE dted in 
Nelson & Witt, Inc., v. Texas Co., 
239 N.W, 289, 291, 256 Mich. 65. 

64 C.J. p 223 note 34. 

Answer or plea showing that cause 
arises under Federal Constitution, 
laws, or treaties see infra § 74. 

43. U.S.—Great Northern R. Co. v. j 
Alexander, Mont., 38 S.Ct. 237, 246 
U.S. 276, 62 L.Bd, 713. 

54 C.J. p 223 note 35. 

44. Wash.—Chelan Flectric Co. v. 
Wick, 269 P. 827, 148 Wash. 479. 

45. U.S.—Western Smelting & Re¬ 
fining Co. V. Pennsylvania R. Co., 
D.C.Neb., 81 F.Supp. 494—Common¬ 
wealth of Massachusetts v. Mc¬ 
Hugh, D.C.Mass., 71 F.Supp. 516— 
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Jewell V. Cleveland Wrecking Co-, 
D.C.MO., 28 F.Supp. 364—Carroll v. 
Warner Bros. Pictures, D.C.N.T., 20 
F.Supp. 406—^Noma Elec. Corp. v. 
Polaroid Corp., D.aN.T., 2 F.R.D. 
454. 

43. U.S.—Freeman v. Bee Mach Co., 
Mass., 68 S.Ct 1146, 319 U.S. 448. 
87 L.Ed. 1509, afiarming 131 F.2d 
190, rehearing denied 64 S.Ct. 27, 
320 U.S. 809, 88 L.Ed. 489—State 
of Minnesota v. U. S., Minn., 59 
S.Ct. 292, 305 U.S. 382, 83 L.Ed. 
236—^Henderson v. Shell Oil Co., 

C. A.MO., 173 P.2d 840—Danielson 
V. Donmopray, D.C.Wyo., 67 F.2d 
665—^Buffington v. Vulcan Furni¬ 
ture Mfg. Corp., D.C.Ark,, 94 F. 
Supp. 13—^Laffoon v. J. M. Farrln 
& Co., D.C.MO., 57 F.Supp. 908— 
Marking v. New St. Louis & Cal¬ 
houn Packet Co., D.C.Ky., 48 IF. 
Supp. 680—^Hargrave v. Mid-Con¬ 
tinent Petroleum Corp., D.C.Okl., 
36 F.Supp. 233—^Abraham Land & 
Mineral Co. v. Marble Sav. Bank, 

D. C.La., 35 F.Supp. 500—Southern 
States Oil Co. v. Standard Oil Co. 
of New Jersey, D.C.S.C., 26 F. 
Supp. 633—Panhandle Eastern Pipe 
Line Co. v. Parish, D.CLEIan., 6 

W W 

54 C.J. p 223 note 38 [aj. 

47. U.S.—Henderson v. Shell Oil Co., 
j C.A.MO.. 173 F.2d 840—U. a v. 

I Anglin & Stevenson, C.CA..Okl., 145 
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proceedings of which the state court had no juris¬ 
diction,of the subject matter^® or the parties, 
as where the cause is one of which the federal 
courts arc given exclusive jurisdiction,or one 
which is not w’lthin the limited jurisdiction of the 
state court in which it was brought,^2 or where after 


the institution of the suit it was held that the court 
in which it was brought had no legal existence 
and this is true, even though the suit is one which 
might originally have been brought in the federal 
court®^ 

On the other hand, if the state court has jurisdic- 


F2d 622, certjorarl derJed 65 S.Ct. 
678. 324 U.S '344, 89 L.Ed. 1405— 
Kunz V. Lor. fen, CC.A.Kan., 124 
P.2d 911—^Hisel v. Chrvsler Corp., 
D.C.MO., 90 FSupp. 655—Oldmixon 
V. Pennsylvania n. Co, D.CN.Y., 
1 F.Supp. 101—^Panhandle Eastern 
Pipe Line Co. v. Parish, D.C. K an., 
$ F.R.D. 340. 

54 C.J. p 223 note 38. 

Issnaace and service of sahpoenas 
Where bills were fl’ed, but no sub¬ 
poenas issued and served, there were 
no suits pending in state chancery 
court, so that defendant’s filing of 
petition for removal was ineffective. 
—Eckel V. Shell Eastern Petroleum 
Products, 167 A. 8G9, 113 N.J Eq. 498. 
Xntemal affairs of foreign corpora¬ 
tion 

"Where the state court in which the 
action was originally brought, al¬ 
though having jurisdiction over the 
action, should not have asserted that 
jurisdiction because the case involved 
the internal oftalrs of a foreign cor¬ 
poration, the federal court should not 
exercise jurisdiction on removal.— 
Weiss V. Routh. C.C.A.N.T., 149 F.2d 
193, 159 A.L.R. 658. 

48. U.S.—^Freeman v. Bee Machine 
Co., Mass, 63 SCt. 1146, 319 U.S. 
448, 87 L.Ed. 1509, rehearing denied 
64 S.Ct 27, 320 U.S. 809, 88 L.Ed. 
489—^Booth V. Merchants Nat. Bank 
of Brownsville, C.C.A.Tex., 100 (F. 
2d 478—^Hogue v. Strieker Land & 
Timber Co., C.aA.Miss., 69 F.2d 
167, rehearing denied 70 F.2d 722, 
certiorari denied 55 S.Ct. 106, 293 U. 
S. 591, 79 L.Bd. 686—^Danielson v. 
Donmopray, D.C.Wyo., 57 F.2d 565 
—Ware v. Huff man-Wolfe Co., D.C, 
Ala., 93 F.Supp. 273—S. Patti Const 
Co. V. Union Pac. R. Co., D,C.Mo., 72 
F.Supp. 101—Knoop v. Anderson, D. 
C.Iowa, 71 F.Supp. 832—Common¬ 
wealth of Massachusetts v. Mc¬ 
Hugh, D.C.Mass., 71 F.Supp. 516— 
Owens Y. Greenville News-Pied¬ 
mont D.CS.C., 43 F.Supp. 785— 
Grand River Dam Authority v. 
Parker, DC.Okl., 40 F.Supp. 82— 
Hargrave v. Mid-Continent Petro¬ 
leum Corp., D.C.Okl., 36 F.Supp. 
233—^Lazenby v. Codman, D.C.N.Y., 
28 F.Supp. 949—Jewell v. Cleve¬ 
land Wrecking Co., D.C.Mo., 28 F. 
Supp. 864—^The Arizona, D.C. 
Wash., 5 F.Supp. 831—Sullivan v. 
Missouri Pac. Lines, D.C.Tex., 1 
F.Supp. 803—^Panhandle Eastern 
Pipe Line Co. v. Parish, D.C.Kan., 
6 F,R.D. 340. 

$4 CJ. p 224 note 39. 


Void attachment pxooeedings 

UTiere the jurisdiction of the state 
court and federal court to which a 
case is removed depends exclusively 
on attachment proceedings had be¬ 
fore removal and those proceedings 
are void, there is nothing left on 
which to base further proceedings in 
the federal court.—^Hisel v. Chrysler 
Corp., D.C.MO., 90 F.Supp. 655. 

49. U.S.—State of Minnesota v. U. 

S., Minn., 69 S.Ct. 292, 305 U.S. 382, 
83 L.Ed. 235—^Henderson v. Shell 
Oil Co., C.A.MO.. 173 F.2d 840— 
Danielson v. Donmopray, D.C.Wyo., 
57 P.2d 565—Buffington v. Vulcan 
Furniture Mfg. Corp., D.C Ark., 94 
F.Supp. 13—Western Smelting & 
Refining Co. v. Pennsylvania R. 
Co., D.CNeb., 81 F.Supp. 494—Laf- 
foon V. J. M. Farrin & Co.. D.C. 
Mo., 57 F.Supp. 908—Neel v. South¬ 
ern Bell Tel. & Tel. Co., D.C.Fla., 
52 F.Supp. 416—^Marking v. New 
St. Louis & Calhoun Packet Co., 
D.C.!Ky., 48 F.Supp. 680—^Howe v. 
Atwood, D.C.Mich., 47 F.Supp. 979 
—Griffith V. Enochs, D.C.La., 43 F. 
Supp. 362—Abraham Land & Min¬ 
eral Co, V. Marble Sav. Bank, D.C. 
La., 35 F.Supp. 600—Southern 

States Oil Co. v. Standard Oil Co. 
of New Jersey, D.C.S.C., 26 F.Supp. 
633—Carroll v. Warner Bros. Pic¬ 
tures, D.C.N.T., 20 F.Supp. 405— 
Village of Mantorville v. Chicago 
Great Western R. Co., D.C.Mlnn., 
8 F.Supp. 791—Noma Elec. Corp. v. 
Polaroid Corp., D.C.N.Y., 2 P.R.D. 
454. 

&4 O.J. p 223 note 38 fa]. 

50. U.S.—State of Minnesota v. U. 

«., Minn., 59 S.Ct. 292, 305 U.S. 
382, 83 Li.Ed. 235—^Danielson v. 

Donmopray, D.C.Wyo., 57 P.2d 566 
—^Buffington v. Vulcan Furniture 
Mfg. Corp., D.C.Ark., 94 F.Supp. 13 
—^Western Smelting & Refining Co. 
v. Pennsylvania R. Co., D.C.Neb., 81 
F.Supp. 494—^Knoop v. Anderson, 
D.C.Iowa, 71 F.Supp. 832—^Lalfoon 
V. J. M. IBVuTln & Co., D.C.MO., 57 
F.Supp. 908—^Neel v. Southern Bell 
Tel. & Tel. Co., D.C.Fla., 62 F. 
Supp. 415—^Marking v. New St. 
Louis & Calhoun Packet Co., D.C. 
Ky., 48 F.Supp. 680—Panzram v. 
O’Donnell, D.C.Minn., 48 F.Supp. 
74—^Abraham Land & Mineral Co. 
Y. Marble Sav. Bank, D.C.La., 35 
F.'Supp. 500—(LiCLzenby v. Codman, 
D.C.N.Y., 28 F.Supp. 949—Southern 
States Oil Co. v. Standard Oil Co. 
of New Jersey, D.C.S.C., 26 F.Supp. 
633—^Village of Mantorville v. Chi¬ 

936 


cago Great Western R. Co., D.C. 
Minn., 8 F.Supp. 791. 

54 C.J. p 223 note 38 [a]. 

Where United States was neces¬ 
sary party to suit, and, therefore, 
state court had no jurisdiction since 
United Stotes cannot be sued in state 
court, federal court acquired none on 
its removal.—^Torquay Corporation v. 
Radio Corporation of America, D.C. 
N.Y., 2 F.Supp. 841. 
llffode of acquiring Jurisdiction 
Where a state court acquired juris¬ 
diction by ser'i^s under Nonresident 
Motorist Service Act, defendant’s 
right of removal to federal court is 
the same as in cases where jurisdic¬ 
tion is acquired in any other man¬ 
ner.—Knoop V. Anderson, D.C.Iowa, 
71 RSupp. 832. 

51. U.S.—^Harper v. Southern Coal 
& Coke Co.. C.C.AAla.. 73 F.2d 792 
—Southern Pac. Co. v. City of Wil¬ 
low Glen, C.C.A.Cal.. 49 F.2d 1006, 
certiorari denied City of Willow 
Glen V, Southern Pac. Co., 62 S.Ct. 
39, 284 U.S. 666, 76 L.Ed. 664— 
Marking v. New St Louis & Cal¬ 
houn Packet Co., D.CKy., 43 F. 
Supp. 680—Steingut v. National 
City Bank of New York, D.C.N.Y., 
36 F.Supp. 486. 

Miss.—Mengel Co. v. Ishee, 4 So.2d 
878, 192 Miss. 366. 

54 C.J. p 224 note 40. 

Acknowledgment of jurisdiction. 

Where defendant in suit com¬ 
menced in state court claimed that 
sole and exclusive jurisdiction was 
in federal court, his remedy, if any, 
would be to challenge the jurisdic¬ 
tion of the state court and not to 
remove the case to federal court, 
since a removal proceeding acknowl¬ 
edges jurisdiction of the state court. 
—Jewell V. Cleveland Wrecking Co., 
D.C.MO., 28 P.iSupp. 364. 

52. U.S.—^Fidelity Trust Co. v. Gill 
Car Co., C.C.Ohlo, 25 F. 737. 

53. U.S.—Crowley v. Southern R. 
Co.. C.C.A.Ala., 139 F. 851. 

54. U.S.—^Freeman v. Bee Mach. Co., 
Mass., 68 S.Ct 1146, 319 U.S. 448, 
87 L.Ed. 1509, rehearing denied 64 
S.Ct. 27, 320 U.S. 809, 88 L.Ed. 489 
—State of Minnesota v. U.^ S., 
Minn., 59 S.Ct 292, 305 UJS. 382, 83 
L.Ed. 235—Danielson v. Donmo¬ 
pray, D.C.Wyo., 67 F.2d 565—^Buf¬ 
fington v. Vulcan Furniture Mfg. 
Corp., D.OArk., 94 F.Supp. 13— 
Hisel V. Chrysler Corp., D.C.M:o., 90 
F.Supp. 655—^Laffoon v. J. M. Fai> 
rin & Co., D.C.Mo., 57 (F.Supp. 908— 



76 C.J.S. 


REMOVAL OF CAUSES 


§§ 27-28 


tion and removal requirements are satisfied, the * valid process might issue from the state court.^® 
elements of federal jurisdiction otherwise existing, ! The state court may have jurisdiction, so as to 
jurisdiction attaches on removal.55 The fact that ‘ permit removal to the federal court, notwithstanding 
defendant has not been served with process does | the venue as laid in the state court proceedings was 
not prevent the removal of the cause by him, where ^ improper. 57 


ni. AMOUNT OE VAlxTTB IN CDNTEOVSRSY 


§ 28. In General 

Unless the matter In dispute exceeds the sum or 
value specified by statute, certain types and classes of 
cases are not removable from a court of a state to a 
federal court. 

Under the statute relating to the removal of civil 
suits from a court of a state to a federal court which 
authorizes such removal only where the federal 
court could have taken original jurisdiction of the 


I cause, and in view of the rule discussed in Federal 
j Courts § 310 to the effect that the federal district 
I courts have, in general, jurisdiction of certain types 
and classes of cases only where the matter in con¬ 
troversy exceeds a specified sum or value, unless 
the matter in dispute exceeds the sum or value 
specified b}’’ statute, no cause is removable on the 
ground of diversitj" of citizenship,58 or because 
arising under the Constitution, laws, or treaties of 


Milburn v. Proctor Trust Co., D.C. 
La., 54 P.Supp. 989—Neel v. South¬ 
ern Bell Tel. & Tel. Co., D.C.PIa., 
62 F.Supp. 415—^Howe v. Atwood, 
D.C.M 1 CI 1 ., 47 PSupp. 979—Marking 
V. New St. Louis & Calhoun Packet 
Co., D.C.Ky., 48 P.Supp. 680—Grand 
River Dam Authority v. Parker, 
D.C.Okl., 40 P.Supp. 82—^Hargrave 
V. Mid-Continent Petroleum Corp., 
D.O.Okl., 36 P.Supp. 233—Abraham 
Land & Mineral Co. v. Marble Sav. 
Bank, D.C.La., 36 P.Supp. 600— 
Southern States Oil Co. v. Standard 
Oil Co. of New Jersey, D,C.S.C., 26 
P.Supp. 633—Carroll v. Warner 
Bros. Pictures, D.C.N.T., 20 F. 
Supp. 406—Noma Elec. Corp. v. 
Polaroid Corp., D.C.N.T., 2 P.R.D. 
454. 

64 C.J. p 223 note 38 [a], p 224 note 
43. 

Removability as affected by original 
jurisdiction of federal court in 
general see supra § 11. 

55. n.S.—Panhandle Eastern Pipe 
Line Co. v. Parish, D.C.Kan., 6 
P.R.D. 340. 

Denial of motioii raising Jurisdic¬ 
tional q.nestlonL 

The denial by state court of mo¬ 
tion to strike out defense raising 
question of jurisdiction by cdlega- 
tions that the United States had an 
Interest in the subject matter did not 
constitute a trial or determination 
that state court had no jurisdiction, 
so as to preclude removal to federal 
court—Steingut v. National City 
Bank of New York, D.C.N.T., 36 P. 
Supp. 436. 

State courts held to have jurisdic¬ 
tion 

(1) In general. 

n.S.—Sabine State Bank & Trust Co. 
V. Schoonmaker, D.C.La., 63 F.Supp. 
441—Encherman v. Canada S. S. 
Lines, D.C.N.Y., 57 F.Supp. 275— 
Cohn V. Pennsylvania R. Co., D.C. 
N.Yn 45 P.Supp. 243-^Southeru 


States Oil Co. v. Standard Oil Co. 
of New Jersey, D.C.S.C.. 26 P.Supp. 
633. 

Mich—Second Nat Bank & Trust Co. 
of Saginaw v. Reid, 8 N.W.2d 104, 
304 Mich. 376, certiorari denied 
Reid V. Second Nat. Bank & Trust 
Co. of Saginaw, Mich., 64 S.Ct 48, 
320 U.S. 745. 88 L.Ed. 443. 

(2) Action under Fair Labor Stand¬ 
ards Act—^Hargrave v. Mid-Continent 
Petroleum Corp., D.C.Okl.. 36 P.Supp. 
233. 

(3) Action based on patent license 
contract—^National Clay Products 
Co. V. Heath Unit Tile Co., C.C.A. 
Iowa, 40 F.2d 617. 

(4) Action by attorney against 
corporation and his client to fore¬ 
close lien on proceeds of settlement 
made without attorney’s knowledge. 
—Oldmixon v. Pennsylvania R. Co., 
D.C.N.Y., 1 P.Supp. 101. 

(5) Action for conspiracy, where¬ 
in slander and violation of federal 
anti-trust statutes were alleged.— 
Southern States Oil Co. v. Standard 
Oil Co. of New Jersey, D.C.S.C., 26 
PSupp, 633. 

(6) Action by chairman of board 
of directors of company against di¬ 
rectors of such company for dam¬ 
ages for directors’ allegedly negli¬ 
gent and imprudent purchases.—^Ke- 
haya v, Axton, D.C.N.Y., SO F.Supp. 
838. 

(7) Suit for removal of trustee and 
accounting under trust, created out 
of restricted funds by Indian ward 
for his benefit, with approval of 
secretary of interior, instituted be¬ 
fore approval of act giving federal 
courts exclusive jurisdiction of ac¬ 
tions involving such trusts.—Nail v. 
American Nat. Bank of Bristow, D.C. 
Okl., 22 P.Supp. 977, affirmed C.C.A., 
Burgess v. Nail, 103 P.2d 37. 

56. U.S.—^Yellowstone-Merchants’ 
Nat Bank v. Rosenbaum Bros., D. 
C.Mont, 277 P. 69. 
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Service or perfection of process aft¬ 
er removal see infra § 261. 
JnrisdictioxL of adOitioxial parties 
Where federal court and state 
court have concurrent jurisdiction 
of the subject matter, action may be 
removed to federal court even 
though state court may be unable 
to obtain jurisdiction of the person 
of certain additional parties.—Stein¬ 
gut V. National City Bank of New 
York, D.C.N.Y., 36 P.Supp. 486. 

57. U.S.—^Flowers v. .®tna Casualty 
& Surety Co., C.C.A.Tenn., 163 P. 
2d 411—Ware v. Huffman-Wolfe 
Co., D.C. Ala, 93 P.Supp. 273— 
Panzram v. O’Donnell, D.C.Minn., 
48 P.Supp. 74. 

53. U.S.—Johnson v. Equitable Life 
Assur. Soc. of U. S, C.C.A.Ky., 127 
P.2d 77—New York Life Ins. Co. 
V. Stoner, C.C.A.M 0 ., 92 P.2d 845— 
Southern Pac. Co. v. McAdoo, C.C. 
A,Cal., 82 P.2d 121—Campbell v. 
Jordan, D.C.S.C., 73 P.Supp. 818— 
Gates V. Union Central Life Ins. 
Co., D.C.N.Y., 56 P.Supp. 149—^Moon 

V. Pacific Mut. Life Ins. Co., D.C. 

W. Ta, 28 F.Supp. 199—Daland v. 
Hewitt Soap Co, D.C.N.y., 27 P. 
Supp. 482—Cogswell v. Tribune 
Co., D.C.N.Y., 16 P.Supp. 631—^Na¬ 
tional Union Fire Ins. Co. v. Chesa^- 
peake & O. Ry. Co., I>.C,Ky., 4 P. 
Supp. 25. 

Ga—^Belt v. Western Union Tele¬ 
graph Co., 11 S.E.2d 609, 63 Ga 
App. 469. 

Okl.—^Fleming v. Perkins, 212 P.2d 
122, 202 Okl. 217, 

Tex.—^Pacific Indem. Co. v, Blessltt, 
Civ.App., 191 S.W.2d 904, refused 
no reversible error—^Zurich Gener¬ 
al Acc. & Liability Ins. Co. v, 
Thomas, Clv.App., 187 SW.2d 689 
—U. S. Fidelity & Gucu^anty Co. v. 
Baker, CivjLpp., 65 S.W.2d 344. 

54 C.J. p 224 note 47. 

Diversity of citizenship in general 
see infra Si 101-153. 
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the United States and a similar nile was applied 
under former statutes authorizing removal in cases 
involving prejudice or local influence,®® or grants of 
land from different states.®^ Where, however, a 
suit arising under the federal Constitution or laws 
is one of which the federal courts are given ju¬ 
risdiction without regard to the amount in con¬ 
troversy, and the removal statutes contain no pro¬ 
vision as to such amount with respect thereto, 
it may be removed regardless of the sum or value 

involved.®^ 

Statutory amount must be exceeded. Where the 
removability of a cause depends on the amount in 
controversy, it must involve a sum or value in 
excess of the amount specified by the statute,®® and 
a cause involving only the amount so specified is 
not removable.®^ 

Preventing removal by limiting recovery prayed. 
It has been held that by praying judgment or decree 
for a sum less than the jurisdictional amount, in a 
suit the removability of which depends on the 
amount in controversy, plaintiff can prevent the re¬ 


moval of the suit even though the facts would sup¬ 
port a prayer for a larger recovery,®® although there 
is some authority to the effect that notwithstanding a 
prayer for a lesser sum, the cause is removable 
where ad damnum averments show damages within 
the jurisdiction of the federal court and the ad 
damnum averments control the prayer for judg¬ 
ment.®® 

§ 29. Basis of Estimate or Determination 

On the question whether or not a cause Is removable, 
the amount or value In dispute must be determined 
from the pleadings filed In the cause as they stand at 
the time of the application for removal; Jurisdiction 
is governed by the whole matter in controversy and 
the test is the pecuniary result to either party which 
the Judgment would directly produce. 

On the question whether or not a cause is re¬ 
movable from a court of a state to a federal 
court, in determining whether the federal jurisdic¬ 
tional amount is involved, the problem is essentially 
the same as for the purpose of original jurisdic¬ 
tion.®'^ The amount or value in dispute must be 
determined from the pleadings filed in the cause®® 


59. U.S.—Southern Pac. Co. v. Mc- 
Adoo, C.C.ACal., 82 F.2d 121— 
Adams V. Long*, I>.C.Mo., 65 F.Supp. 
310—iWright v. Liong, D.C.M 0 ., 65 
F.Supp. 279—^Baker v. Calhoun, D, 

C. Ky., 56 F.Supp. 885—Jewell v. 
Cleveland Wrecking Co., D.C.M 0 ., 
28 F.Supp. 364—^National Lock Co. 
V. Chicago Regional Labor Board, 

D. C.I11., 8 F.Supp. 820. 

54 C.J. p 224 note 49. 

Causes arising under federal con¬ 
stitution, laws, and treaties in gen¬ 
eral see infra S9 45-77. 

60u U.S.—^Ex parte Pennsylvania Co., 
Conn., 11 S.Ct. 141, 187 U.S. 451, 34 
L-Ed. 738. 

Prejudice or local influence in gen¬ 
eral see infra S9 171-181. 

61. Tenn.—Thompson v. Kendrick, 5 
Hayw. 118. 

Causes wherein parties claim land 
under grants from different states 
see infra 99 99-100. 

62. U.S.—Daland v. Hewitt Soap Co., 
D.C.N.r., 27 F.SUPP. 482. 

54 C.J. p 225 note 52. 

Anxoimt in controversy not oontrol- 
ling 

Where no amount is stated in bill 
and plaintiffs do not seek money 
damages, district court, in determin¬ 
ing its jurisdiction, is not concerned 
with amount in controversy as con¬ 
trolling jurisdiction.—Consagra Coal 
Co. V. Borough of Blakely, D.C.Pa., 

55 iF.Supp. 76. 

regulating omnmaroe 
Under statute giving federal dis¬ 
trict court original jurisdiction of 
suits arising under any law regulat¬ 
ing commerce, -no jurisdictional 


amount of three thousand dollars is! 
required to give such courts juris-1 
diction or to authorize removal of 
cause thereto from state court.—Pri- 
makow v. Railway Express Agency, 
D,C.Wis., 67 F.6upp. 933—Sonnesyn 
V. Federal Cartridge Co., I>.C.Mlnn., 
54 F.Supp. 29. 

54 C.J. p 226 note 62 [cj. 

Winding up affairs of national bank 
U.S,—^Bank of America Nat. Trust & 
Savings Ass'n v. U. S. Nat. Bank of 
Los Angeles, D.C.Oal., 3 F.Supp. 
990. 

54 C.J. p 225 note 52 [bj. 

63. U.S.—'Athan v. Hartford Fire 
Ins. Co., C.C.AN.T., 73 F.2d 66. 

54 C.J. p 225 note 53. 

Cause held properly removed 
U.S.—Griffith v. Enochs, D.C.La., 43 
F.Supp. 362—^Trower v. Stone- 
braker-Zea Live Stock Co., D.C. 
Okl., 17 F.Supp. 687. 

N.T.—^Loew’s, Inc. v. Cross Bay 
Amusement Co., 59 N.T.IS.2d 764, 
186 Misc. 504. 

64. U.S,—Athan v. Hartford Fire 
Ins. Co., C,C.AN.Y., 78 F.2d 66. 

54 C.J. p 225 note 54. 

65. U.S.—St. Paul Mercury Indem¬ 
nity Co. V. Red Cab Co., Ind., 58 
S.Ct. 586, 303 U.S. 283, 82 L.Ed. 845 
—Brady v. Indemnity Ins. Co, of 
North America, C.CA.Ky., 68 P.2d 
302—Stuart v. Creel, B.C.N.T., 90 
F.Supp. 392—Capps v. New Jellico 
Coal Co., D.C.Tenn., 87 IF.Supp. 369. 

Ean.—Clogston v. White, 273 P. 458, 
127 Kan- 399, modified on other 
grounds 274 P. 746, 127 Kan 668. 
Old.—Corpus Juris quoted la Flem- 

938 


ing V. Perkins, 212 P.2d 122, 127, 
202 Okl. 217. 

S.C.—^Beaty v. Massachusetts Pro¬ 
tective Ass'n, 158 S.E. 206, 160 S.C. 
205. 

Tex.—^Pacific Indem. Co. v. Blessltt. 
CivJiLpp., 191 B.W.2d 904, refused 
no reversible error—American Em¬ 
ployers Ins. Co. V. Due, Civ.App., 
166 S.W.2d 160, error reused. 

54 C.J. p 225 note 55. 

Split cause of actioa 
Two actions against same defend¬ 
ant, each for less than jurisdictional 
amount, were not removable al¬ 
though single cause of action was 
split to avoid removal.—National (Un¬ 
ion Fire Ins. Co. v. Chesapeake & O. 
Ry. Co., D.CKy., 4 F.Supp. 26— 
Patrick V. Equitable Life Ins. Soc. 
of U. S,, D.C.Ky., 2 F.Supp. 762. 

66. U.S.—Capps V. New Jellico Coal 
Co., D.C.Tenn., 87 F.Supp. 869— 
Lynch v. Yellow Cab Co. of Mis¬ 
souri, D.C.M 0 ., 12 F.Supp. 926. 

Tex.—American Employers Ins. Co. 
V. Due, CivApp., 166 S.W.2d 160, 
error refused. 

67. U.S.—Woodard v. Mutual Life 
Ins. Co. of N. Y., D.C.La., 59 F. 
Bupp. 452. 

68. U.S.—Woerter v. Orr, C.C.A.Okl., 
127 F.2d 969—Doggett v. Hunt, D. 
C.Ala., 93 F.Supp. 426—Gates v. 
Union Central Life Ins. Co., D.C. 
N.Y., 56 F.Supp. 149. 

Ky.—Corpus Juris dted in Federal 
Life Ins. Co. v. Rhymer, 82 S.W. 
2d 788, 789, 259 Ky. 520. 

54 C.J. p 225 note 57. 

Amendment Increasing or decreasing 
amount see lnf!:a 9 37. 
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as they stand at the time of the application for re¬ 
moval,69 the question being controlled by the status 
of the case as disclosed by the complaint^® WTiere 
the existence of the requisite amount or value does 
not appear from the pleadings, it cannot be supplied 
by averments in the petition for removal^i or by any 
pleadings filed after removal, *^2 although there is 
authority to the effect that the allegations of the 
bill and of the petition for removal must be con- 
sidered,73 and that, where the complaint has no 
direct allegation as to the amount involved, the 
statement in the petition for removal that the 
matter involves more than the jurisdictional mini¬ 


mum, when supported by necessary inferences from 
the complaint, is controlling.^^ The fact that plain¬ 
tiff has alleged no value does not prevent defendant 
from setting up the true value as more than the 
statutory minimum required to obtain a removal, 
but this he must do at the time fixed by statute.*® 
When plaintiff’s bill or complaint indicates that the 
amoimt or value in dispute exceeds the jurisdic¬ 
tional amount the right of removal cannot be taken 
away by any showing on the .part of defendant 
that a lesser amount is involved.^® The jurisdic¬ 
tion is governed by the whole matter in contro¬ 
versy and all sums forming a part of the matter 


Aotioa. held removaTsle 
U.S.—^American United Life Ins. Oo. 
of Indianapolis* Ind., v. Franklin, 
O.C.A.Ark., 97 !F.2d 76—Travelers’ 
Protective Ass’n of America v. 
Smith, aC.A.N.C., 71 F.2d 511— 
Merz V. Diicon, D.C.Kan., 95 P.Supp. 
193. 

69- U.S.—-Woerter v. Orr, C.C.A.Okl., 
127 P.2d 969—Colorado Life Co. v. 
Steele. C.C.A.Ark., 95 P.2d 535— 
Doggett V. Hunt, D.C.Ala., 93 P. 
Supp. 426—Grader v. Edwards 
Dental Supply Co., D.CCal., 86 F. 
Supp. 966—Johnson v. Walsh, D.C. 
Mo., 65 P.Supp. 157—Woodard v. 
Mutual Life Ins. Co. of K Y., D.C. 
La., 69 F.Supp. 452—Sink v. Mutual 
Life Ins. Co. of New York, D.C. 
Ind., 66 F.Supp. 306—Scarborough 
V. Mountain States Telephone & 
Telegraph Co., D.C.Tex., 45 P.Supp. 
176—Harrison v. Grandison Co., 
D.C.La., 34 P.Supp. 356. 

Ky.—Federal Life Ins. Co. v. Rhy¬ 
mer, 82 S.W.2d 788, 259 Ey. 620. 
N.J.—George Weston, Limited, v. 
New York Cent. R. Co., 181 A. 18, 
116 N.J.Law 664. 

Pa,—Wentz v. Atlantic Greyhound 
Corp., Com.Pl., 24 Wash.Co. 14— 
Speasmaker v. McDonald, Com.Pl., 
18 Wash. 168. 

Tex.—'American Employers Ins. Co. 
V. Due, Clv.App.. 166 S.W.2d 160, 
error refused. 

64'C.J. p 226 note 58. 

Pleadings as determining right to 
remove in general see supra § 7. 
Reduction of amount after removal 
. as ground for remand see infra § 
284. 

Bffeot of testimony during trial 
An action which was not removable 
to federal court, because prayer for 
relief sought damages in an amount 
not to exceed three thousand dollars, 
could not be converted into a remov¬ 
able action during the trial because 
of the testimony of one of the plain¬ 
tiffs that he was asking or clcdming 
Judgment for damages in the sum 
of three thousand eight hundred 
fifty dollars.—^Fleming v. Perkins, 
212 P.2d 122, 202 Okl. 217. 

7a U.e.—Trainer v. Mutual Life 


Ins. Co. of New York, C.C.A.Wis., 
131 F.2d 895—^Indian Refining Co. 
v. Valvoline Oil Co., C.C.A.I11., 76 
P.2d 797—^Leidecker Tool Co. v. 
Laster, C.CA.Okl.. 39 P.2d 615— 
Stuart V. Creel, D.C.N.Y., 90 P. 
Supp. 392—Cummmgs v. Universal 
Pictures Co., D.C.Cal., 62 P.Supp. 
611—^Vrheatley v. Martin, D.CArk., 
62 P.Supp. 109—Gates v. Union 
Central Life Ins. Co., D.C.N.T., 56 
P.Supp. 149—Crockett v. 0\'erfleld. 
D.C.Idaho, 22 P.Supp. 915—^Berlin 
v. Travelers Ins. Co. of EEartford, 
Conn., D.C.Md., 18 P.Supp. 126— 
National Lock Co. v. Chicago Re¬ 
gional Labor Board, D.C.I11., 8 F. 
Supp. 820—^Sklannheimer v. Neder- 
landsche Amerikaansche Stoom- 
vaart Maatschappij, D.C.N.Y., 6 F. 
Supp. 664. 

Ark.—^Equitable Life Assur. Soc. of 
U. S. V. Dyess, 109 S.W.2d 1263, 194 
Ark. 1023. 

Ga.—Central Telephone Co. of Geor¬ 
gia V. Floyd, 170 S.B. 305, 47 Ga. 
App. 270. 

Pa.—^Hannum v. New Amsterdam 
Cas. Co., 31 Pa.Dist. & Co. 533, ap¬ 
peal quashed 199 A. 031, 330 Pa. 
353. 

S.C.—^Beaty v. Massachusetts Protec¬ 
tive Ass’n, 158 S.E. 206, 160 S.C. I 
205. I 

Tex.—^Ritchie v. American Sur. Co. of 
N. Y., 198 SW.2d 85, 145 Tex, 422 
—National Sur. Co. v. Roberts, Civ. 
App., 217 S.W.2d 894—American 
Sur. Co. of N. Y. v. Ritchie, Civ. 
App., 191 S.W.2d 137, reversed on 
other grounds 198 S.W.2d 85, 145 
Tex. 422—American Employers Ins. 
Co. V. Due, Civ.App., 166 6.W.2d 
160, error refused. 

Plaintiff’s claim whether well or 
ill founded in fact fixes defendant’s 
right to remove cause from state to 
federal court because of amount in¬ 
volved.—St Paul Mercury Indemnity 
Co. V. Red Cab Co., Ind., 58 S.Ct 686, 
303 U.S. 283, 82 L.Ed. 846. 

Amount sought is to be regarded 
as sum in controversy and as con¬ 
trolling.—Federal Life Ins. Co. v. 
Rhymer, 82 S.W,2d 788, 259 Ely. 620. 

73- U.S.—National Lock Co, v. Chi- 
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cago Regional Labor Board, D.C. 
Ill., 8 P.Supp. 820. 

64 C.J. p 225 note 59. 

Averment in petition for removal of 
amount or value in dispute see in¬ 
fra § 215. 

72. U.S.—Sturgeon River Boom Co. 
v. W. H. Sawy^er Lumber Co., C.C. 
Mich., 89 P. 113. 

73. N.J.—Schlenk v. Lehigh Val. R. 
Co.. 47 A.2d 333, 138 N.J.Bq. 130. 

74. U.S.—Seber v. Spring Oil Co., 
D.C.Okl., 33 F.Supp. 805—^Daland 
V. Hewitt Soap Co., D.C.N.Y., 27 P. 
Supp. 482—Crockett v. Overfield, D. 

C. Idaho, 22 P.Supp. 916—^Berlin v. 
Travelers Ins. Co. of Hartford, 
Conn.. D.C.Md, IS P.Supp. 126— 
Thorkelson v. iStna Life Ins. Co., 

D. C.Minn., 9 P.Supp. 670. 

54 C.J. p 225 note 59. 

Cause held removable 

IVhere complaint in action to re¬ 
strain infringement of trade-mark 
and for accounting of profits and 
damages did not set any specific 
figure as amount in controversy, but 
petition for removal of cause from 
state to federal court contained aver¬ 
ment that matter in controversy ex¬ 
ceeded three thousand dollars exclu¬ 
sive of interest and costs and aver¬ 
ment was not contradicted by con¬ 
tents of complaint which alleged that 
trade-mark was of great value and 
that defendant's infringement had 
caused irreparable damage and dis¬ 
closed existence of diversity of citi¬ 
zenship.—^Daland v. Hewitt Soap Co., 
D.C.N.Y., 27 P.Supp. 482. 

75. U.S.—Saul V. Metropolitan Life 
Ins. Co., D.C.Ga., 19 P.Supp. lQ15v 

78. U.S.—St. Paul Mercury Indem¬ 
nity Co. V. Red Cab Co., Ind,, 58 
S.Ct 586, 303 U.S. 288. 82 L.Ed. 
845—^Doggett v. Hunt, D.C^Ala., 93 
F.Supp. 426. 

54 C.J. p 226 note 61. 

77. U.S.—Harrison v. Grandison Co., 
D,C.La., 34 F.Supp. 366. 

54 C.J. p 226 note 62. 

Aggxegate of all counts 
Where complaint in action for 
penalties and damages under anti¬ 
trust laws contained, at time of fil- 



§§ 29-30 

in dispute are to be consideredJS 

The test for determining the amount in con¬ 
troversy is the pecuniary result to either party 
which the judgment would directly produce the 
collateral effect of the judgpnent is not the test^® 
The question of jurisdiction of the federal court 
on removal is determined by the amount or value 
of that which plaintiff seeks to recover,^^ or the 
amount or value which defendant will lose if plain¬ 
tiff obtains the recovery that he seeks.^2 Where 
reQief is prayed in the alternative, it appears that 
that which involves the larger amount is the test 
of jurisdiction.83 In accordance, however, with the 
general rule, stated supra § 27, that removal cannot 
confer jurisdiction on a federal court where the 
state court had none, the fact that the pleadings in¬ 
dicate that the controversy involves a sum or amount 
exceeding that required statute will not authorize 
removal of the cause where the jurisdiction of the 
state court is limited to an amount less than the 
statutory minimum and a cause of action of 
'which such a state court has jurisdiction cannot be 
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removed to the federal court*® 

Time cf eval%icUion. In order to render a suit 
removable the sum or value in dispute must exceed 
the jurisdictional amount at the commencement of 
the suit,*® or at or before the time the nonresident 
defendant is required to answer.*^ 

Value alleged hy plaintiff*s pleadings is ordinarily 
conclusive, in the absence of any contrary showing 
or any showing of fraud, where such value is not 
liquidated by law.** * 

§ 30. — Pecuniary Standard 

Where removability depends on the existence of a 
matter In dispute exceeding a specified sum or value, a 
suit cannot be removed unless It Involves a right or 
claim capable of pecuniary estimation or determination. 

No suit or action, the removability of which from 
a state court to a federal court depends on the ex¬ 
istence of a matter in dispute exceeding the sum 
or value specified by the statutes, can be removed 
unless it involves a right or claim capable of pecuni¬ 
ary estimation or determination;** and in determin- 


REMOVAL OF CAUSES 


inST petition for removal to federal 
court, seven counts each claiming 
five hundred dollars against each of 
the defendants, and, hence, plaintiff 
sought and might have recovered the 
aggregate of all counts, Jurisdiction¬ 
al amount warranting removal was 
involved.—'Nickelson v. Nestles Milk 
Products Corp., C.CwA^Ala., 107 P.2d 
17. 

78- U.S.—Harrison v. Grandison Co., 
D.C.La., 34 'P.Supp. 356—Coolidge 

V. Ray, C.aGa., 75 P. 39. 

54 C.J. p 226 note 63. 

Interest see infra $ 32. 

79. U.S.—Ronzlo v. Denver & R. G. 

W. R. Co.. C.C.A.Utah, 116 P.2d 604 i 
—^Doggett V. Hunt, D.C.Ala., 93 F. 
Supp. 426. 

Nev.—Golden v. Sixth Judicial Dist. 
CL in and for Pershing County, 
58 P.2d 1042, 57 Nev. 114. j 

^scatter in dispute,” within statute 
authorizing removal of suits from 
state courts to federal courts, means 
subject of litigation or matter on 
which action is brought and issue is 
Joined, and in relation to which, if 
issue be one of fact testimony is 
taken; and pecuniary value thereof 
may be determined not only by mon¬ 
ey Judgment prayed, but in some cas¬ 
es by increased or diminished value 
of property directly affected by re¬ 
lief prayed, or by pecuniary result 
to one of parties immediately from 
iudgmenL—National Linen Service 
Corp. V, Parks, 185 S.B. 349. 182 Ga. 
350. 

Fan aanoimt recoverable under 
complaint is amount in controversy 
for purpose of determining right of 
removal to federal court—Smith v. 


Travellers' Protective Ass'n of Amer¬ 
ica, 158 S.E. 402, 200 N.C. 740. 
ISzpense of drilling oil wells 
Where it appeared from plaintiffs* 
complaint that matter In controversy 
was drilling of two oil wells on real¬ 
ty in which plaintiffs alleged an un¬ 
divided one-half Interest and in 
which defendant allegedly held lease- j 
hold interest, and that direct pecuni- i 
ary consequence to defendant quite 
possibly would be expense of drilling 
two oil wells which, according to de¬ 
fendant's affldavlL would approxi¬ 
mate forty thousand dollars, plain¬ 
tiffs' motion to remand case to state 
court would be denied.—^Doggett v. 
Hunt, D.C.Aleu, 93 P.Supp. 426. 

80. U.S.—Gates v. Union Central 
Life Ins. Co., D.C.N.T., 56 F.Supp. 
149—Nelson v. Camp Mfg. Co., D.C. 
S.C., 44 F.Supp. 554. 

Ark.—Guardian Life Ins. Co. v. John¬ 
son. 57 S.W.2d 566, 186 Ark. 1019. 
Contingent loss or damage see infra 
S 31. 

81. U.S.—Harrison v. Grandison Co., 
D.C.La., 34 F.Supp. 356. 

Nev.—Golden v. Sixth Judicial DisL 
CL, in and for Pershing County, 58 
J>.2d 1042, 57 Nev. 114. 

82. U.S.—^Harrison v. Grandison Co., 
D.C.La., 34 F.Supp. 356. 

Nev.—Golden v. Sixth Judicial DisL 
CL in and for Pershing County, 58 
P.2d 1042, 57 Nev. 114. 

N.C.—Smith v. New York Life Ins. 
Co., 171 S.E. 330, 205 N.C. 348— 

Fields V. Equitable Life Ins. Co., 
154 S.E. 738, 199 N.C. 454. 

Where petition Showed no value, 
the value of that which defendant 

940 


would lose, should plaintiffs prevail, 
was the test of the amount in con¬ 
troversy with respect to removal of 
case to federal courL—Overstreet v. 
Shulman, 39 S.E.2d 688, 201 Ga. 278 
—^Meeks v. Adams Louisiana Co., 19 
S.E.2d 526, 193 Ga. 680. 

83. U.S.— Corpus Juris dted In Dog- 
gett v. Hunt, D.C.Ala., 93 FJSupp. 
426, 431. 

Ky.— Corpus Juris dted In Federal 
Life Ins. Co. v. Rhymer, 82 S.W.2d 
788, 790, 259 520. 

54 C.J. p 226 note 64. 

84. U.S.—^Bennett v. iForresL D.C. 
Alaska., 69 F. 421—New York, etc., 
Co. V, Milburn Gin, etc., Co., C.C. 
Tenn., 35 F. 225. 

85. N.Y.—Plunkett v. Bain, 259 N.Y. 
S. 918, 144 Misc. 928. 

Cause subsequently becoming remov¬ 
able generally see supra S 26. 

86. U.S.—Saul V. Metropolitan Life 
Ins. Co., D.C.Ga., 19 F.Supp. 1015— 
Back V. Sierra Nevada Cons. Min. 
Co., C.C.Idaho, 46 P. 673. 

Tex.—Ritchie v. American Sur. Co. 
of N. Y.. 198 S.W.2d 85, 146 Tex. 
422. 

54 C.J. p 226 note 68. 

87. Tex.—Ritchie v. American Sur. 
Co. of N. Y., supra. 

88. U.S.—Nickelson v. Nestles Milk 
Products Corporation, C.CJLAla., 
107 P.2d 17. 

54 C.J. p 226 note 69. 

89. U.S.—Gracier v. Edwards Dental 
Supply Co., D.C.Cal., 80 F.Supp. 960 
—Stangard Dickerson Corp. v. 
United Electrical Radio & Machine 
Workers of America, Local 1218, 
D.O.N.J., 83 F.Supp. 449—National 
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ing the matter in controversy, the court looks to the 
object sought to be accomplished by plaintiffs com¬ 
plaint®® Thus, a proceeding for a writ of habeas 
corpus,an inquisition of lunac>’,®2 or a suit to 
enforce an arbitration agreement®^ is not remova¬ 
ble; nor is a suit for divorce,®^ or a suit to set 
aside a decree of divorce,®5 even though plaintiff de¬ 
mands alimony and counsel fees, since the proceed¬ 
ings therefor are ancillary to the principal suit®® 

§ 31. -Contingent Loss or Damage 

Contingent loss or damage which one of the parties 
may sustain by a decision against him Is not to be tak- 
en into consideration in the estimate of the value of the 
matter in dispute, as affecting removability of a cause. 

No contingent loss or damage which one of the 
parties may sustain by a decision against him is to 
be taken into consideration in the estimate of the 
value of the matter in dispute in a cause, as affect¬ 
ing its removability from a court of a state to a 
federal court.®^ Thus, the sum or value in con¬ 
troversy is not increased by the fact that, because 
of its probative force, the judgment to be rendered 
may operate as an estoppel in a subsequent proceed¬ 
ing,®® or that it may affect a party’s rights against 
a stranger to the litigation;®® nor can it include the 
cost of construction work which would protect 
defendant against future damages.^ Prospective 
damages which may be recoverable in the action, 
however, should be considered,® provided they are 
alleged with sufficient certainty.® 


§ 32. -Interest 

In determining the sum or value prescribed by the 
statutes authorizing the removal of causes, interest ac¬ 
crued on the demand, and which is collectible only as 
an incident of the principal, is to be excluded from the 
estimate or computation, but interest which is the sub¬ 
ject of a separate contract* and which might be the 
subject of a separate suit. Is properly included. 

As a general rule, in determining the sum or 
value prescribed by the statutes authorizing the re¬ 
moval of causes from a court of a state to a federal 
court, interest accrued on the demand, and which is 
collectible only as an incident of the principal, is to 
be excluded from the estimate or computation,^ 
but interest which is the subject of a separate con¬ 
tract, such as a coupon, and which might be the 
subject of a separate suit, is properly included.® So 
d:he face value of coupons due before the suit may 
be added to the principal named in the bond, in 
determining the jurisdictional amount,® except in the 
case of a coupon, the nonpayment of which is the 
basis of a demand, under an acceleration clause, for 
the payment of a principal sum otherwise not yet 
matured.^ Similarly, where the relief sought does 
not include interest as such, but a calculation of in¬ 
terest is used in ascertaining the amount of the de¬ 
mand, as in the case of damages for breach of 
warranty, such interest is a part of the jurisdictional 
amount.® 

§ 33. - Costs 

Costs are not to be considered In estimating or com¬ 
puting the amount or value In controversy with respect 


liOck Co. V. Chlcagro Regional La¬ 
bor Board, D.C Ill., 8 F.Supp. 820. 

54 C.J. p 226 note 70. 

90. U.S.—^Ronzio v, Denver & R. Q. | 
W. R. Co., C.C.A.Utah, 116 F.2d 
604—^Doggett V. Hunt, D.C^Aia., 93 
F.Supp. 426. 

91. U.S.—Kurtz V. Moffltt, CaJ., 6 
S.Ct 148, 116 U.S. 487, 29 KEd. 
458. 

64 C.J. p 226 note 71. 

92. U.S.—fU. S. V. Havlland, CC.A. 
Conn., 297 F. 431. 

93. U.S.—^In re Red Cross Line, D.C. 
N.Y., 277 F. 853. 

94. U.S.—Bowman v. Bowman, C.C. 
Ill., 30 IP. 849. 

Md.—ChappeU v. Chappell, 39 A. 984, 
86 Md. 532. 

Removability of ancillary proceed¬ 
ings see supra § 24. 

Removal of divorce suit as precluded 
by lack of original Jurisdiction of 
federal courts see supra § 18. 

9B. HI.—Caswell v. Caswell, 11 N.R 
342, 120 111. 377. 

96. U.S.—^Bowman v. Bowman, C.C. 
Ill., so P. 849. 

' Md.—Chappell v. Chappell, 89 A. 984, 
86 Md. 532. 


97. U.S.—Xortham v. Aetna Life 
Ins. Co., D.C.Mont., 85 F.Supp. 800 
—^Wheatley v, Martin, D.C.Ark., 62 
F.Supp, 109. 

Ark.—^Equitable Life Assur. Soc. of 
U. S. V. Dyess, 109 S.W.2d 1263, 
194 Ark. 1023—Guardian Life Ins. 
Co. V. Johnson, 67 S.W.2d 555, 186 
Ark. 1019. 

Ga.—^Meeks v. Adams Louisiana Co., 
19 S.E.2d 526, 193 Ga. 680. 

Nev,—Golden v. Sixth Judicial Dist. 
Ot. in and for Pershing County, 
68 P.2d 1042, 67 Nev. 114. 

54 CJ. p 226 notes 78, 79. 

98. U.S.—^Wabash Ry. Co. v. Van- 
landingham, aC.A.Mo., 63 F.2d 61 
—Nelson v. Camp Mfg. Co., D.C. 
S.C., 44 F.Supp. 654. 

Ark.—^Equitable Life Assur. Soc. of 

U. S. V, Dyess, 109 S.W.2d 1263, 
194 Ark. 1023—^Pacific Mut. Life 
Ina Co. y. McCombs, 64 S.W.2d 338, 
188 Ark. 52, certiorari denied Paci¬ 
fic Mut. Life Ins. Co. of California 

V. McCombs, 64 S.Ct. 628, 292 U.S. 
624. 78 L.Ed. 1479. 

64 C.J. p 226 note 78. 

99. U.S.—Smith V. Adams, Dak., 9 
I S.Ct 566, 130 U.S. 167, 32 L.Ed. 

> 895. 


1. U.S.—Wabash Ry. Co. v. Van- 
landingham, C.C.A.M 0 ., 63 F.2d 51. 

2. U.S.—Draper v. Skerrett, C.C.Pa., 
116 F. 206. 

Actions for damages in general see 
infra $ 40. 

3. U.S.—Oregon R., etc., Co. y. Shell, 
C.aWash., 126 P. 979, reheard 143 
F. 1004. 

4. U.S.— Cor 3 ^ Jhzls quoted iu U. 

S. Fidelity & Guaranty Co. y. 
Hamilton, 188 S.E. 583, 584, 64 Ga 
App. 700. 

54 OJ. p 227 note 82. 

5. U.S.—^Eidwards v. Bates County, 
Mo., 16 S.Ct 967, 163 U.S. 269, 41 
L.Ed. 155, overruling Howard v. 
Bates County, C.C.M 0 ., 43 F. 276. 

6. U.S.—^Edwards v. Bates County, 
Mo., 16 S.Ct 967, 163 U.S. 269, 41 
L.Ed. 155. 

7- U.S.—^Home, etc., Inv. etc., Co. y. 

Ray, C.C.Ga, 69 P. 667. 

54 C.J. p 227 note 85. 

8. U.S.—^Brown v. Webster, Net, 
16 S.Ct 377, 166 U.S. 828, 89 L.Bd. 
440. 
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to removability. A penalty or attorney's fees may some 
times be included In computing the amount. 

WTiere the removability of a suit from a court 
of a state to a federal court depends on the amount 
or value in controversy, costs are not to be con¬ 
sidered in estimating or computing such amount.® 
Thus notarial fees for the presentment and protest 
of a note in suit, being costs and not damages, al¬ 
though paid before the commencement of the ac¬ 
tion, are to be excluded from the computation of the 
jurisdictional amount.^® Where an attorney’s fee 
is provided for by statute, or is stipulated for 
in a contract or note, it is not costs but a part of the 
amount in controversy, and is properly included in 
the estimate thereof,^^ even though the statute di¬ 
rects that such fees should be taxed as costs and 
a penalty provided for by statute which does ndt 
require that it be taxed as costs is properly in¬ 
cluded as part of the amount in controversy.^® 

§ 34. — Counterclaim 

According to some decisions, a counterclaim pleaded 
by defendant should be included In the estimate or com- 
putatlon of the amount or value in controversy, especial- 
!y where it would be barred unless pleaded In the suit, 
but others hold that it should not be so included. 

Whether the amount of a counterclaim pleaded by 
defendant should be added to that of plaintiffs 
claim, to determine the amount or value in con¬ 
troversy in the suit, within the meaning of the 
statutes relating to the removal of causes from a 
state court to a federal court, has been the subject 
of conflicting adjudications,some decisions being 
to the effect that a counterclaim should be included 
in the estimate or computation,^® especially where, 
under the state statute, it would be barred unless 
pleaded in the suit,i® and others that it should not 
be so included therein.!^ 


§ 35. -Defenses Apparent in PlaintiflF's 

Pleading 

The fact that plaintiff's own pleading shows a sufB- 
clent defense to part of his claim so as to reduce It be¬ 
low the statutory minimum for removal does not pre¬ 
vent the removal of the action. 

The fact that plaintiffs own pleading shows a 
sufficient defense to part of his claim to reduce it 
below the amount prescribed by the statutes relat¬ 
ing to the removal of causes from a court of a 
state to a federal court does not, in the absence of 
bad faith and where the claim is not purely fictitious, 
prevent the removal of the action.^® 

§ 36. -Actions by or against Multiple 

Parties 

Where two or more plaintiffs or two or more de¬ 
fendants are Joined In one suit, the removability there¬ 
of, so far as It depends on the amount or value In con. 
troversy Is ordinarily determined by the joint or sev¬ 
eral character of the plaintiffs’ cause or causes of ac¬ 
tion In the one case, or by the joint or several character 
of the defendants* liability in the other. 

Where a number of plaintiffs, claiming under the 
same title, and having a joint or a common and un¬ 
divided interest in the relief sought, unite in a 
suit, the adverse party having no interest in the 
apportionment or distribution of the amount re¬ 
covered among them, the value of the matter in 
dispute, within the meaning of the statutes relating 
to the removal of causes from a state court to a 
federal court, is ordinarily to be regarded as the 
value of their united interests.^® Similarly, where a 
suit is brought by one or more plaintiffs for them¬ 
selves and all others of a class jointly interested 
in the relief soifght, the aggregate interest of tlie 
whole class constitutes the mteitter in dispute.®® 


9. IT.S.—^Baker v. Howell, CC.Neb., 
44 tr. 113. 

DlsbnrsemeiLts as costs 
Amount In controversy in action 
demanding: Judgrment in sum of two 
thousand nine hundred ninety-nine, 
dollars, togrether with costs and dis¬ 
bursements of action, was held not to 
exceed three thousand dollars so as to 
justify removal to federal court, 
where “disbursements” by state stat¬ 
ute could be made part of bill of 
costs and, hence, were not part of 
matter put in controversy by com¬ 
plaint.—Cogswell V. Tribune Co., D.C. 
N.T., 16 F.Supp. 631. 

la U.S.—Baker v. Howell, CCNeh., 
44 F. 113. 

11. 17.8.—Conner v. Connecticut F. 
Ins. Co., B.CPla, 232 F. 767— 
Hogecs V. Riley^ CC.B:y., 86 F. 759. 

12. n.S.—^Missouri State Life Tng, 


Co. V. Jones, Ark., 54 S.Ct. 133, 290 

U. S. 199, 78 L.Ed. 267. 

Ark,—^Pacific Mut. Life Ins. Co. v. 
Bierman, 67 S.W.2d 577, 188 Ark. 
703. 

Contra Hutual Life Ins. Co. of New 
York V. Marsh, 56 S.W.2d 433, 186 
Ark. 861. 

13- Ark.—^Pacific Mut. Life Ins. Co. 

V. Bierman, 67 S.W.2d 577, 188 Ark. 
703—^Mutual Life Ins. Co. of New 
York V. Marsh, 47 S.W.2d 586. 185 
Ark. 332. 

14i U.S.—Lee v. Continental Ins. 

Co.. aC.Utah, 74 F. 424. 

Plaintiff as party entitled to remove 
where counterclaim is filed see in¬ 
fra § 193. 

15. U.S.—^Lee v. Continental Ins. 
Co., supra. 

54 C.J. p 227 note 92. 

16, U.S.—^McLean Trucking Co. v. 
Carolina Scenic Stages, D.C.N.C., 95 
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F.Supp. 437—Lee v. Continental 
Ins. Co., aautah, 74 F. 424. 

17. U.S.—Stuart v. Creel, D.C.N.Y., 
90 F.Supp. 892—Wheatley v. Mar¬ 
tin, l>.C.Ark., 62 F.Supp. 109—Gates 
V. Umon Central Life Ins. Co., D.C. 
N.Y., 56 F.Supp. 149. 

54 C.J. p 227 note 94. 

Amount or value in dispute con¬ 
trolled by status of case as dis¬ 
closed by complaint see supra § 
29. 

18- U.S.—St. Paul Mercury Indem¬ 
nity Co. V. Red Cab Co., Ind., 58 
S.Ct. 586, 303 U.S. 283, 82 L.Ed. 845. 

54 C.J. p 227 note 95. 

19. U.S.—Lovett V. Prentice, CC. 
Minn., 44 IF. 459. 

54 C.J, p 227 note 97. 

Consolidation of causes see infra 9 
38. 

2a U.S.—^Brown v. Trousdale, Fla., 
11 S.Ct 808, 138 U.S. 889, 34 L.Ed. 



C.J.S. REMOVAL 

Where, however, suit is brought by one on be¬ 
half of himself and of all others who may become 
plaintifis, the cause is not removable where the 
amount or value of the relief sought by him does 
not exceed the jurisdictional amount and no other 
persons become plaintiffs, although the aggregate 
value of the relief to whidi all those similarly 
situated would be entitled is in excess of the amoiuit 
specified by the statute and a suit is not remova¬ 
ble except as to those parties whose claims, con¬ 
sidered apart from the claims of others, exceed the 
amount prescribed by statute where, for convenience 
of litigation, two or more plaintiffs, having several 
and independent interests, unite in a single suit,^^ or 
one or more claimants having several and independ¬ 
ent causes of action assign them to the holder of a 
similar claim to be sued on in their behalf,23 

Multiple defendants. Where two or more defend¬ 
ants are joined in one suit, the removability there¬ 
of, so far as it depends on the amount or value in 
controversy, within the statutory provisions relating 
to the removal of causes from a court of a state to 
a federal court, is ordinarily determined by the 
joint or several character of the defendants* lia¬ 
bility. If their liability is joint, the value of the 
matters in controversy between plaintiff and all the 
defendants is to be regarded as the matter in 
dispute but if their liability is several, the cause 
is ordinarily not removable except as to those de¬ 
fendants whose several liabilities or claims separate¬ 
ly exceed the amount prescribed by the statute.25 


OF CAVSES §§ 36-37 

§ 37. -Amendment of Pleadings 

Where plaintlir, In a suit not originally removabie 
from a state court to a federal court because of the 
amount or value in controversy, amends his pleadings 
so as to increase such amount or value to a sum In excess 
of the statutory requirement, the cause thereupon be¬ 
comes removable; and, conversely, a cause originally re¬ 
movable becomes unremovable where, before defendant’s 
right to remove has been exercised, plaintiff by amend¬ 
ment of his pleadings reduces the amount or value be¬ 
low the sum specified by statute. 

WTiere plaintiff, in a suit not originally removable 
from a state court to a federal court because the 
amount of or value in controversy does not exceed 
the sum prescribed by statute, so amends his plead¬ 
ings as to increase such amount or value to a sum 
in excess of that specified by the statute, the cause 
thereupon becomes removable if the other jurisdic¬ 
tional requisites are present,^^ at least if the sum 
finally demanded accrued before commencement 
of the action and the general rule has been ap¬ 
plied to authorize removal in an action for in¬ 
stallments due under a contract where the amount 
due at the time of the institution of the suit was 
less than the statutory minimum for removal, but 
plaintiff subsequently by amended or supplemental 
petition, to include installments accruing since the 
suit was filed, increased the amount sued for to an 
amount in excess of that authorizing removal,28 al¬ 
though there is authority holding the case not re¬ 
movable tmder such circumstances.^^ 

A suit originally subject to removal becomes un¬ 
removable, so far as its removability depends on the 


987—Ackman v. Northern States 
Contracting Co., C.C.A.B:y., 110 F.2d 
774. 

21. U.S.—Massa v. Cutting, aCN.T., 
30 F. 1. 

22, XJ.S.—Woerter v. Orr, C.C.A.Okl., 
127 F.2d 969—Scarborough v. 
Mountain States Telephone & Tele¬ 
graph Co., D.C.Tez., 45 F.Supp. 176 
—^Batezell v. Consolidated Indem¬ 
nity & Insurance Co., D.C.N.J., 10 
F.Supp. 904. 

N.J.—^Blanken v. Braslow, 88 A.2d 
742, 130 N.J.Law 475. 

Pa.—Speasmaker v. McDonald, Cbm. 

PI., 18 Wash.Co. 168. 

54 C.J. p 228 note 1. 

NonzemovablUty as to some bo de¬ 
fense 

Where thirty-two plaintiffs as mat¬ 
ter of convenience joined in suit 
against single defendant, plaintiffs 
whose causes of action were in ex¬ 
cess of three thousand dollars could 
not defeat right of defendant to have 
causes of action as to such plaintiffs 
removed to federal district court, 
other requisites of federal jurisdic¬ 
tion on removal being present, not¬ 
withstanding cause of actions of ma^ 


jority of plaintiffs did not Involve 
three thousand dollars each.—^Ham¬ 
mer V. British Type Investors, D.C. 
N.T., 15 F.Supp. 497. 

23. IT.S.—^Mutual Adjustment Co. v. 
Pacific Tel., etc., Co., D.C.W’ash., 
288 F. 198. 

Idaho.—State v. Title Guaranty, etc., 
Co., 152 P. 189, 27 Idaho 752, ap¬ 
peal dismissed 36 S.Ct. 345, 240 
U.S. 136, 60 L..Bd. 566. 

24. U.S.—^Marshall v. Holmes, Tau, 
12 S.Ct 62, 141 U.S. 589, 35 L.Bd. 
870. 

25. m.—^Trotier v. St. Liouis, etc., 
R. Co., 54 N.B. 487, 180 HI. 471. 

54 C.J. p 228 note 6. 

Bank’s shaseboldacs severally liable 
held not parties to suit 
Proceeding on appeal by national 
bank to state court from city’s order 
assessing tax on surplus of bank was 
held removable to federal court, 
where total amount of tax exceeded 
jurisdictional amount of federal 
court, as fbgainst contention that real 
defendants were bank's shareholders 
whose several liability did not ex- 
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f ceed jurisdictional amount, where as¬ 
sets were by statute impressed with 
lien to secure payment of tax, and 
shareholders were not necessary par¬ 
ties.—City of Hattiesburg v. First 
Nat. Bank, D.C,Miss., 9 F.Supp. 619. 

26. UjS.—F leetwood v. Milwaukee 
Mechanics Ins. Co., D.C.Mo., 87 F. 
Supp. 353. 

54 C.J. p 228 note 8. 

Amendment reducing amount in con¬ 
troversy after removal as neces¬ 
sitating remand see infra § 284. 
Amendments as rendering cause re¬ 
movable in general see supra S 26. 

27. Wis.—^Egan v. Preferred Acci¬ 
dent Ins. Co. of New York, 269 
N.W. 667. 223 Wis. 129, 107 A.L.R. 
1107. 

28. U.S.—Sink V, Mutual Life Ins. 
Co. of New York, D.aind., 66 F. 
Supp. 306. 

29. Ga.—Metropolitan Life Ins. Co. 
y. Johnson, 5 S.E.2d 920, 61 G-aALpp. 
282. 

Wis.—Egan v. Preferred Accident 
Ins. Co. of New York, 269 N.W. 
667, 228 Wis. 129, 107 A.L.R. 1107. 
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amount or value in controversy, where, before de¬ 
fendant’s right to remove has been exercised, plain¬ 
tiff, by amendment of his pleadings, reduces such 
amount or value below the sum specified by stat- 
ute,2® but this rule does not apply, and the suit is 
removable, where such amendment is made after 
the filing of the petition and bond for removal, 
even though the amendment is allowed by the state 
court.32 Where defendant alleged damages in ex¬ 
cess of the jurisdictional amount but prayed for 
judgment only in a sum less than such amount, it 
was held not an abuse of the state court’s dis¬ 
cretion, after the filing of a petition for removal, to 
permit plaintiff to amend his complaint so as to 
conform the allegations to the demand for dam- 
ages.23 

Where plaintiff brings action in a state court and, 
in order to prevent an application for its removal 
to the federal court, sues for an amount not in 
excess of the statutory minimum for removal, but 
the jury awards damages for more than the amount 
asked, plaintiff cannot be required to amend his 
pleading to conform to the verdict.^^ 

§ 38. -Consolidation of Causes 

Consolidation of two or more suits, neither of which 
is removable to the federal courts because the matter 
in dispute does not exceed the prescribed amount or 
value, generally will not authorize removal even though 
the aggregate amount Involved In the consolidated suit 
Is In excess of that specified by statute, at least where 
the consolidation Is for proof and hearing or to avoid 
Inconvenience, as opposed to a consolidation resulting 
in the merging of the two cases into one. 


Where neither of two or more suits pending in a 
state court between the same parties is removable 
to a federal court because the matter in dispute does 
not exceed the amount or value prescribed by the 
removal statutes, the consolidation of such suits, 
so that the aggregate amount involved in the con¬ 
solidated cause is in excess of that specified by 
the statutes, will not authorize removal;^® at least 
where the consolidation is for proof and hearing 
or to avoid inconvenience, as opposed to a con¬ 
solidation resulting in the merging of the two 
cases into one;*® and it has been held that where 
plaintiff seeks to enforce separate rights which he 
could join in a single action at his option, he can¬ 
not be compelled by defendant to join them for 
the purpose of bringing the amount in controversy 
within the jurisdictional minimum of the federal 
court*^ 

On the other hand, although there is authority to 
the contrary,** it has been held that -where the 
consolidation is ordered by the state court under a 
state law which contemplates the merging of the two 
cases into one thereby bringing the amount in con¬ 
troversy within the jurisdictional requirement, the 
consolidated action is removable** even though the 
consolidation was moved by defendant and was in¬ 
voluntary as to plaintiff.^* In such case the amount 
sued for is held to be determined by the aggregate 
of the sums claimed in each suit,^i and, where such 
aggregate is less than the jurisdictional requirement, 
consolidation could be of no avail.^* Whatever 
doubt may arise as to the effect of a consolidation 


30. TJ.S.—Johnson v. Walsh, D.C. 
Mo., 65 RSupp. 167. 

Miss.—^Mississippi Power & Light Co. 

V. Pitts, 179 So. 363,' 181 Miss. 344. 
Pa.—-Wentz v. Atlantic Greyhound 
Corp., Com.Pl., 24 Wash.Co. 14— 
Speasmaker v. McDonald, Cona..Pl.. 
18 Wash.Co. 168. 

Tex.—Maryland Cas. Co. v. Dyer, 
CivApp., 126 S.W.2d 622. 

64 C.J. p 228 note 9. 

ll^otive of in Twftiriwg 

ductiosL is of no conseguence and im¬ 
material. 

U.S.—Johnson v. Walsh, D.C.Mo., 66 
P.Supp. 157. 

Ohio.—U. S. Ins. Agency Co. v. Amer- 
icajx Bankers Ins. Co., 31 Ohio N.P., 
N.S.. 363. 

54 aj. p 228 note 9 [b]. 

31. Tex.—^Marylajid Cas. Co. v. Dyer, 
CivApp., 125 S.W.2d 622. 

54 C.J. p 228 note 9. 

Beasoa for rule 

Jurisdiction of federal district 
court, if it existed, attached on fil¬ 
ing of petition for removal.—George 
Weston, Limited, v. New York Cent. 
XL Co., 181 A 18, 115 N.J.Law 564. 


Proffered aanendsueut not becoming 
part of petition 

Order directing that amendment, 
which reduced amount sued for be¬ 
low three thousand dollars, be filed, 
subject to demurrer, did not make 
amendment part of petition, but such 
amendment, pending determination 
of its propriety by court, retained 
status of proffered amendment 
merely, and did not prevent removal 
of cause to federal court—^Evans v. 
Sears, Roebuck & Co., 160 S.B. 702, 
44 Ga.App. 216. 

32. Wis.—^Egan v. Preferred Acci¬ 
dent Ins. Co, of New York, 269 

N. W. 667, 228 Wis. 129, 107 AL.R. 
1107. 

33. Wash.—Stark v. Port Blakely 
Mill Co., 87 P. 339, 44 Wash. 309. 

34. Pa.—De Marino v, Baltimore & 

O. R. Co., 36 A2d 784, 349 Pa. 314. 
Compelling remittitur as condition 

for denial of new trial see New 
Trial S 209 a. 

35. US.—Pried v. State Life Ins. 
Co. of Indianapolis, Ind., D.C.La., 
10 P.Supp. 369. 

54 C.J. p 228 note 10. 
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33. U.S.—^Bley v. Travelers Ins. Co., 
D.C.Ala., 27 P.Supp. 351. 

Ark,—American United Life Ins. Co. 
v. Goodman, 146 S.W.2d 907, 201 
Ark. 634—^New York Life Ins. Co. v. 
Parrell, 68 S.W.2d 620, 187 Ark. 
984. 

37. U.S.—Northam v. Aetna Life 
Ins. Co., D.C.Mont, 85 P.Supp. 800 
—^Pried V. State Life Ins. Co. of 
Indianapolis, Ind., D.C.La., 10 P. 
Supp. 369. 

54 C.J. p 228 note 10. 

38. U.S.—^Prled V. State Life Ins. Co. 
of Indianapolis, supra. 

39. U.S.—^Bley v. Travelers Ins. Co., 
D.C.Ala., 27 P.Supp. 351—National 
Union Pire Ins. Co. v. Chesapeake 
& O. Ry. Co., D.G.Ky., 4 tP.Supp. 25. 

40. U.S.—^Bley v. Travelers Ins. Co., 
D.C.Ala., 27 P.Supp. 861 

4L U.S.—^Bley v. Travelers Ins. Co., 
supra. 

42. U.S.—Gates v. Union Central 
Life Ins. Co., D.C.N»Y.» 56 P.Supp. 
149. 
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order of the state court should not be resolved 
against a party seeking to exercise the right of re¬ 
moval to the federal court.^^ 

§ 39. Particular Actions or Proceedings 

The general rules relating to the amount or value In 
controversy as affecting the right of removal have been 
applied in actions for separate maintenance and sup¬ 
port, stockholder's suits to secure the appointment of a 
receiver, actions on Insurance policies, and workmen’s 
compensation proceedings. 

The general rules relating to the amount or value 
in controversy as affecting the right of removal of 
a cause of action from the court of a state to a 
federal court, which have been discussed supra 
§§ 28-38, have been applied in actions for separate 
maintenance and support,proceedings to deter¬ 
mine the benefits derived from the construction of 
a judicial ditch,^5 and a stockholder’s suit to se¬ 
cure the appointment of a receiver for the corpora¬ 
tion.^® 

Action on insurance policy. Where a suit chal¬ 
lenges the validity in toto of a life insurance policy 
in face amount more than the jurisdictional amount, 


the requisite amount in controversy exists.^*^ In 
an action to recover disability payments due on an 
insurance policy and premiums paid after the al¬ 
leged disability, the total amount of which does 
not involve the amount necessary for federal court 
jurisdiction, removal to the federal court is not 
justified by the fact that if plaintiff prevails in the 
action, defendant will be required by operation 
of law and sound actuarial principles to set up a 
reserve exceeding the jurisdictional minimum to meet 
future liability.'*® While there are expressions in 
some cases which tend to support the proposition 
that the requirement as to reserve is sufficient to 
establish jurisdiction as to the required amount in 
controversy,^® it has been said that such expressions 
were given merely as additional reasons in support 
of the jurisdiction, the face amounts of the policy 
under attack as a whole being in excess of the ju¬ 
risdictional minimum;®® but in a suit to recover 
only the amount of monthly pa3Tnents due under the 
policy, the full value of the policy is not the amount 
in controversy.®^ Furthermore, future disability 
pajunents which might become due cannot be in¬ 
cluded for jurisdictional purposes.®^ In order to 


43. U.S.—^Bley v. Travelers Ins. Co., 
D.CJUa., 27 P.Supp. 351. 

44. U.S.—Oarberson v. Garberson, 
DC.Iowa, 82 P.Supp, 706. 

Kemovability of suit for divorce see 
supra §$ 18, 30. 

Wliere plaintiff did not specify any 
certain amount for plaintiifs sepa¬ 
rate maintenance and support of her 
minor son but asked for permanent 
monthly sum for life consistent with 
property holdings of defendant and 
alleged that defendant was a mil¬ 
lionaire with income reported to be 
three hundred thousand dollars an¬ 
nually and defendant In petition for 
removal of action from state to fed¬ 
eral court alleged that more than 
three thousand dollars exclusive of 
interest and cost was involved, the 
action Involved federal jurisdictional 
amount.—Garberson v. Garberson, D. 
C.Iowa, 82 P.Supp. 706. 

45. U.S.—^In re Judicial Ditch No. 
24 in Freeborn and Mower Coun¬ 
ties, D.C.Minn., 87 P.Supp. 198. 

46. Valiie of entire assets of coipo- 
ration 

Where object of bill by stockholder 
for himself and all other stockhold¬ 
ers was to secure appointment of a 
receiver to gain control of corpora¬ 
tion's entire assets which admittedly 
amounted to about five thousand dol¬ 
lars, the jurisdictional amount in¬ 
volved was value of entire assets 
rather than possible recovery which 
complainant individually might re¬ 
ceive, and, hence, federal court had 
jurisdiction as against motion to re¬ 
mand to state court.—^Taylor 

76 C.J.S.—60 


Gottschalk & Co., D.C.Pa., 39 P.Supp. 
619. 

47. U.S.—^Berlin v. Travelers Ins. 
Co. of Hartford. Conn., D.C.Md., IS 
P.Supp. 126. 

48. U.S.—^Northam v. Aetna Life 
Ins. Co., D.C.Mont., 85 P.Supp. 800 
—^Huey V. Prudential Ins. Co. of 
America, D.C.Ala., 23 P.Supp. 708 
—^Edelmann v. 'Travelers Ins. Co. of 
Hartford, Conn., D.C.Md., 21 !P. 
Supp. 209-^Berlin v. Travelers Ins. 
Co, of Hartford, Conn., D.C.Md., 18 
P.Supp. 126. 

Determination of amount or value 
with respect to Jurisdiction of fed¬ 
eral district court in actions in¬ 
volving insurance, pensions, work¬ 
men's compensation, etc., see Fed¬ 
eral Courts § 310 c (4) (c). 
Beason for nxle 

A reserve established by an insurer 
in connection with an action on pol¬ 
icy is merely collateral to claim sued 
on.—Gates v. Union Central Life Ins. 
Co., D.aKy., 56 P.Supp. 149. 

49. U.S.—^Ross V. Travelers Ins. Co., 
D.C.S.C., 18 P.Supp. 819—Hnzor v. 
Jefferson Standard Life Ins. Co., 
D.C,S.C.. 14 P.Supp. 677. 

Action to have pdlioy de^ared in full 
force 

(1) Action to have declared in full 
force and effect life policy providing 
for live thousand dollars death bene¬ 
fit and (fifty dollars monthly total and 
permanent disability benefit, which 
insurer claimed had lapsed, where 
insurer would be required to set up 
reserve exceeding three thousand 
dollars and waive one hundred fifty- 

945 


six dollars and fifty cents annual 
premiums In event policy remained in 
force, was held within three thou¬ 
sand dollars minimum jurisdiction 
of federal district court—^Thorkelson 
V. JStna Life Ins. Co., D.C.Mlnn., 9 
P.Supp. 570. 

(2) Amount in controversy is not 
accrued indemnity benefits, but ei¬ 
ther face of policy or amount of re¬ 
serve which insurer will be required 
to set up in event policy remains In 
force.—Thorkelson v. .ffitna Life Ins. 
Co., supra 

60. U.S,—^Berlin v. Travelers Ins. 
Co. of Hartford, Conn., D.C.Md., 18 
P.Supp. 126. 

AotioxLS at law and Ixt equity dlstliu 
gnlshed 

Under rule that matter in contro¬ 
versy must be measured by judgment 
demanded in complaint, the reserve 
set up by insurer by reason of an 
action on a policy may be made basis 
of federal jurisdiction with respect 
to removal of causes in an action in 
equity, since it is policy Itself which 
is In controversy as distinguished 
from action at law where it is 
amount sued for that is in contro¬ 
versy.—Gates V. Union Central Life 
Ins. Co., D.CJT.T,, 66 P.Supp. 149. 

61. U.S.—^Moon V. Pacific Mut Life 
Ins. Co., D.C.W.Va., 28 P.Supp. 199. 

N.C.—Smith v. New York Life Ins. 
Co., 171 S.B. 330, 205 N.C. 348— 
Fields V. Equitable Life Ins. Co., 
154 S.B. 738, 199 N.C. 454. 

52. U.S.—Woodard v. Mutual Life 
Ins. Co. of N. Y., D.C.La., 69 P. 
Supp. 452—^Moon v. Pacific Mut. 
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increase the amount in controversy, the insurer is 
not entitled to rely on an amendment to his applica¬ 
tion for insurance by which he agreed to accept an 
additional policy, where such amendment vras not 
attached to the policy as required by law.53 The fact 
that an employee, holding two separate certificates 
under a group insurance policy, which certificates 
are for an amount individually less, but aggregating 
more, than the jurisdictional amount, brings separate 
suits on them in the state court does not render ei¬ 
ther suit removable even though he had no right 
to bring separate suits and did so to prevent re- 
moval.5^ 

Workmen's compensation proceedings. In a suit 
under the workmen’s compensation law, as affects 
removability, the value of the matter in controversy 
is what the compensation statute allows.55 The 
cause is removable where the petition is broad 
enough to admit proof of an actual compensation 
rate entitling plaintiff to recover more than the 
jurisdictional minimum of the federal court 6 and, 
where the compensation act expressly forbids any 
employee to waive his right to compensation, an 
alleged waiver of compensation exceeding a speci¬ 
fied sum less than the amount of the federal court’s 
jurisdiction is void,^^ and a statement in the prayer 
of his petition that he did not seek to recover more 


than such sum in any event did not fix the amount 
in controversy.5 8 The federal jurisdictional amount 
is not lacking in a proceeding for workmen’s com¬ 
pensation benefits under state law because an award 
to plaintiff would be payable in installments, and by 
operation of conditions subsequent the total pay¬ 
ments might never reach the jurisdictional amoxmt, 
where the statute creating liability for the award 
contemplates a single action for determination of 
claimant’s right and a single judgment for the 
award in excess of the jurisdictional amount is 
granted and a possibility that the payments will 
terminate before the total reaches the federal ju¬ 
risdictional minimum is immaterial in determining 
the jurisdiction of the federal court, the right to all 
payments being in issue.®® In such case the future 
payments under the award are not contingent, al¬ 
though they may be decreased or cut off altogether 
operation of conditions subsequent.®^ 

§ 40. -Action for Damages 

In an action for liquidated damages, the amount 
thereof Is the value of the matter in dispute within the 
meaning of the statutes relating to the removal of causes; 
but In other actions for damages the amount for which 
plaintiff demands Judgment is generally regarded as the 
sum or value In dispute. 

Where suit is brought on a demand on which the 
law liquidates the damages for a default, the amount 


Life Ins. Co., D.C.W.Va., 28 F.Supp. 

199. 

N.C.—IPielda v. Bquitable Life Ins. 

Co., 154 S.K 738. 199 N.C. 454. 
Beason for rule 

A judgment for accrued install¬ 
ments of disability benefits due under 
life policy would not adjudicate liti- 
gration as to future installments on 
the question of continuance of the in¬ 
sured's disability, with respect to 
Jurisdiction of federal court on re¬ 
moval of suit.—Huey v. Prudential 
Ins. Co. of America, D.C.Ala., 23 F. 
Supp. 708. 

Prayer for contjutdag judgment 

Where Insured sought refund of 
premiums and recovery of disability 
payments but amount immediately 
recoverable under allegations of com¬ 
plaint was less than amount required 
to give federal court jurisdiction, 
future and contingent liability of in¬ 
surer did not constitute justiciable 
controversy and could not be consid¬ 
ered in determining existence of 
jurisdictional amount, although in¬ 
sured prayed for a continuing judg¬ 
ment.—Hortham v. Aetna Life Twa. 
Co., Z>.C.Mont., 85 F.Supp. 800. 

Plea of estoppel 

Where plaintllTs plea of estoppel, 
in action brought in state court to 
recover total and permanent disabil¬ 
ity benefits under insurance policy, 
was intended to refer to payments 


which had actually been made by de¬ 
fendant, and not to future payments 
under policy, plaintiff’s plea of es¬ 
toppel did not authorize inclusion of 
future disability payments for pur¬ 
pose of determining whether mini¬ 
mum federal jurisdictloyal amount 
was involved.—Woodard v. Mutual 
Life Ins. Co. of N. T., D.aLa., 69 
F.Supp. 452. 

53. U.S.—Gates v. Union Central 
Life Ins. Co., D.C,N.T., 56 F.Supp. 
149. 

54. U.S.—Patrick v. Equitable Life 
Ins. Soc, of U. S., D.aKy., 2 F. 
Supp. 762. 

56. U.S.—Capps V. New Jelllco Coal 
Go., D.C.Tenn., 87 F.Supp. 369. 
Cause held not removable 
A workman’s compensation peti¬ 
tion, alleging that petitioner suffered 
no disability from injury complained 
of until specified date and praying 
compensation of twenty dollars per 
week for one hundred forty-five 
weeks from such date showed that 
amount in controversy was less tbnn 
three thousand dollars, exclusive of 
Interest and costs, so that court 
properly denied petition of employ¬ 
er’s insurer for removal of cause to 
federal court—National Sur. Co. v. 
Koberts, Tex.CivA.pp., 217 S.W.2d 
884. 

66. Tex.—American Employers 
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Co. V. Due, Civ.lApp., 166 S..W.2d 
160, error reused. 

Allegations held Insufflcfient to sup¬ 
port Judgment for plaintiff in amount 
exceeding minimum required to au¬ 
thorize removal of cause to federal 
court—Pacific Indem. Co. v. Blessitt. 
Tex.Clv.App., 191 S.W.2d 904, refused 
no reversible error—^Zurich General 
Acc, & Liability Ins. Co. v. Thomas, 
Tex.Clv.App., 187 S.W.2d 689—^U. S. 
Fidelity St Guaranty Co. v. Baker, 
Tex.Civ.App., 65 S.W.2d 344. 

57. Tex,—American Sur. Cow of N. 

T. V. Ritchie, Civ.App., 191 S.W.2d 
137, reversed on other grounds 198 
S,'W'.2d 85, 145 Tex. 422—American 
Employers Ins. Co. v. Due, Civ. 
App., 166 S.W,2d 160, error refused. 

68. Tex.—^Pacific Indem. Co. v. Bles¬ 
sitt ClvApp.. 191 S.W.2d 904, re¬ 
fused no reversible error—Ameri¬ 
can Employers ins. Co. v. Due, Civ. 
App.t 166 S.W.2d 160, error refused. 

59. U.S.—‘Aetna Cas. & Sur. Co. v. 
Flowers, Tenn., 67 S.Ct 798, 330 

U. S. 464, 91 L.Bd. 1024. 

60. U.S.—Aetna Cas. & Sur. Co, v. 
Flowers, supra—Capps v. New Jel- 
llco Coal Co., D.aTenn., 87 F.Supp. 
369. 

6L U.S.—Aetna Cas. & Sur. Co. v. 
Flowers, Tenn., 67 S.Ct 798,* 330 
. U.S. 464, 91 L.Ed. 1024. 
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of the damages as liquidated by the law is the 
value of the matter in dispute, within the meaning 
of the statutes relating to the removal of causes 
from a state court to a federal court, regardless of 
the amount named in plaintiffs declaration or peti- 
tion.®2 In other actions for damages, however, 
the amount for which plaintiff demands judgment 
is to be regarded as the sum or value in dispute,^3 
unless it clearly appears that the amount named is 
merely colorable, and beyond the amount of a rea¬ 
sonable expectation of recovery,®^ or unless the 
allegations of the complaint show aflSrmatively that 
plaintiff is entitled to recover a lesser sum only than 
that for which judgment is prayed and so, where 
the complaint or declaration contains several counts 
or causes of action, the aggregate amount of the 
damages claimed is the value of the matter in dis¬ 
pute,®® unless it appears that each is founded upon 
the same state of fa'cts.®^ The ad damnum aver¬ 
ments of the complaint rather than the prayer for 
relief must be looked to, however, where, under the 
state law, the prayer is not controlling.®® In an 
action to recover damages for trespass to realty, the 
value of the land alleged to have been trespassed on 
should not be added to the sum claimed by plaintiff 
as damages,®® even though the question of title to 
the real estate may be brought into the case in- 
cidentally.7® 


§§ 40-41 

§ 41. -Suit Involving Right or Title to 

Property 

In suits Involving the right or title to property, the 
value of the right is the amount in controversy within 
the meaning of the statutes relating to the removal of 
causes from a state court to a federal court. 

WTien a property right is to be asserted by 
specific performance or protected by injunction, 
the value of that right is the amount in controversy 
wdthin the meaning of the statutes relating to the 
removal of causes from a state court to a federal 
court.^^ So in a suit in w'hich plaintifTs title to 
real estate is in issue, or in which he seeks to 
quiet his title or remove a cloud therefrom, the value 
of such title, and not the value of the right or in¬ 
terest claimed by defendant, is the amount or value 
in controversy and, similarly, in an action or 
proceeding to recover personal property, the amount 
or value in controversy is the value of such prop¬ 
erty.*^® The whole value of the property, the en¬ 
joyment of which is in issue, is the measure of the 
value of the matter in controversy for the purpose 
of determining the jurisdictional amount.It has 
been held that where land has been put to a spe¬ 
cial use by defendant, its value to him as so used 
should control.^® 

In a condemnation suit the amount in controversy 


62. IJ.S.—Flowers v. Aetna Cas. & 
Sur. Co., 154 F.2d 881, reversed on 
other grounds 67 S.Ct. 798, 880 U.S. 
464, 91 KEd. 610. 

01d.--<k>rpiiB Juris guoted in Flem¬ 
ing V. Perkins, 212 P.2d 122, 127, 
202 Okl. 217. 

54 C.J. p 228 note 11. 

63. IT.S.—Wahash Ry. Co, v. Van- 
landinghazn, C.C.A.MO., 58 F.2d 51 
—^Nelson v. Camp Mfg. Co., D.C 
S.C., 44 F.Supp. 554. 

Okl.—Corpus Juris quoted in Fleming 
V. Perkins. 212 P.2d 122, 127, 202 
Okl. 217. 

S.C.—^Beaty v. Massachusetts Pro¬ 
tective Ass'n, 158 S.B. 206, 160 6.C. 
205. 

54 C.J. p 228 note 12. 

64. U.S.—^Thompson v. Mutual Ben. 
Health & Acc. Ass’n of Omaha, 
Neb., D.aiowa, 83 F.Supp. 656. 

Okl.—Corpus Juris quoted in Flem¬ 
ing V. Perkins, 212 P.2d 122, 127, 
202 OkU 217. 

54 G.J. P 229 note 13. 

65. U.S.-^Martin v. W. U. Tel. Co., 
D.C.’Wis., 57 F.Supp. 521—Sadler v. 
Pennsylvania Refining Co., D.C. 
S.C., 81 F.Supp. 1—Edelmann v. 
Travelers Ins. Co. of Hartford, 
Conn., D.C.Md., 21 F.Supp. 209. 

Ga^Barber v. AUantic Coast Dine 
R. Co., 94 S.E. 280, 21 GaApp. 257. 

Okl.—Corpus Juris quoted in Flem¬ 


ing V. Perkins, 212 P.2d 122, 127, 
202 Okl. 217. 

66. U.S.—Nickelson v. Nestles Milk 
Products Corp., C.C.A.Ala., 107 P.2d 
17—Cashmere Valley Bank v. Paci¬ 
fic Fruit & Produce Co., D.C.Wash., 
38 F.Supp. 946. 

54 C.J. p 229 note 15. 

67. U.S.—^Pooser v. Western Union 
Tel. Co., C.C.S.C., 137 F. 1001. 

Ind.—^Baltimore, etc., R. Co. v. Ryan, 
68 N.E. 923, 31 lnd.App. 597. 

54 C.J. p 229 note 16. 

68. U.S.—Swartz v. Cleveland Worm 
& Ge&r Co., D.C.Mo., 85 F.Supp. 29. 

Ga.—Central Telephone Co. of Geor¬ 
gia V. Floyd, 170 S.E. 305. 47 Ga. 
App. 270. 

N.C.—Smith V. Travellers' Protective 
Ass’n of America, 158 S.E. 402, 200 
I N.a 740. 

Question controUed by state law 
Question whether ad damnum 
averments are controlling as against 
prayers for judgments as test of 
jurisdiction of federal court must be 
determined firom statutes and deci¬ 
sions of state in which actions were 
instituted,—^Lynch v. Yellow Cab Co. 
of Missouri, D.C.Mo., 12 F.Supp. 926. 

69. U.S.—Nelson v. Camp Mfg. Co., 
D.C.S.C.; 44 F.SUPP. 554. 

70. U.S.—Nelson v. Camp Mfg. Co., 
supra. 


Suit involving right or title to prop¬ 
erty generally see infra $ 41. 

71. U.S.—Saul V. Metropolitan Life 
Ins. Co., D.C.Ga., 19 F.Supp. 1015. 

Suits for injunction generally see 
infra § 43. 

72. U.S.—Corpus Jozls oited la 
Crockett v. Overfield, D.C.Idaho, 22 
F.Supp. 915, 917. 

64 C.J. p 229 note 17. 

XU aotiou by lessor to recover pos- 
sessiou from lessee, amount in con¬ 
troversy is measured by dlfl^rence 
between value to lessor of property 
unencumbered and its value if sub¬ 
jected to encumbrance of lease, rath¬ 
er than grross rentals reasonably to 
be expected by lessor under lease — 
Cappetta' v. Atlantic Refining Co., 
D.CXConn., 12 F.Supp. 89. 

73. U.S.—Hoover v. Columbia Straw- 
Paper Co., C.C.Ohlo, 68 F. 945. 

N.C.—Fields v. Equitable L. Ins. Co., 
154 S.E. 738, 199 N.a 464. 

54 CJ. p 229 note 18. 

74. U.S.—Harrison v. Grandlson Co., 
D.C.Lia., 34 F.Supp. 356—Croclcett 
V. Overfield, D.C.Idaho, 22 F.Supp. 
915. 

75. U.S.—King v. Southern B. Co.^ 
C.C.Gia.; 119 P. 1016. 

54 C.J. p 229 note 19. 
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is the compensation to be allowed to defendant 
whose property is taken.^* 

§ 42. -Foreclosure Suit 

The amount tn dispute in a suit to foreclose a mort¬ 
gage or other lien is the amount sought to be recovered 
through the lien. 

In a suit to foreclose a mortgage or other lien, 
the amount in dispute, within the meaning of the 
statutes authorizing the removal of causes from a 
state court to a federal court where the amount or 
value in dispute exceeds a specified sum, is the 
amount sought to be recovered through the lien.^7 

§ 43. -Suit for Injunction 

In a suit for an injunction, the amount or value in 
controversy is the value to plaintiff of the right for which 
he prays protection, or the value to defendant of the 
acts which plaintiff seeks to restrain or .prevent. 

In a suit for an injunction, the amount or value in 
controversy, within the meaning of the statutes 
relating to the removal of causes from a state 
court to a federal court, is the value to plaintiff 
of the right for which he prays protection,'^^ the 
value to defendant of the acts which plaintiff seeks • 
to restrain or prevent,and not the amount of 
damage done to plaintiff and the absence of any 
statement that .plaintiffs seek a stated sum of money 
is not jurisdictionally fatal.^l 

In action for damages and for injunction, the 

IV. SUITS ARISING UNDER CONSTITUTION, 


amount of damages claimed and the value of the 
right involved in the injunction are to be added to¬ 
gether in estimating or determining the amount or 
value in controversy.®^ 

Suit to restrain municipality from issuing bonds. 
Apparently, in accordance with the general rule 
that the value to defendant of the acts which plain¬ 
tiff in an injunction suit seeks to restrain or prevent 
is the amount or value in controversy, so far as 
concerns the right to remove the suit from a court 
of a state to a federal court, it has been held that, 
in a suit to enjoin a municipal corporation from 
issuing bonds, the amount in dispute is the total 
value or amount of the bonds proposed to be issued, 
and not the amount of the tax which might be 
assessed against plaintiff for the payment thereof.83 

§ 44. -Attachment Proceeding or Credi¬ 

tor's Suit 

In a proceeding for attachment or « creditor's suit, 
the amount or value in controversy within the removal 
statutes Is the amount of plaintifPs claim, rather than 
the value of the property sought to be reached. 

In a proceeding for an attachments^ or a creditor's 
suit,S5 the amount or value in controversy, within 
the meaning of the statutes relating to the removal 
of causes from a state court to a federal court, 
is the amount of plaintiff's claim, rather than the 
value of the property sought to be reached. 

LAWS, AND TREATIES OF UNITED STATES 


A. IN GENERAL 


Jurisdiction; and the right of removal Is not dependent 
on diversity of citizenship. 

In accordance with the provisions of the Judicial 
Code, a civil action arising under the Constitution, 


76. TJ.S.—^Postal Telegraph Cable 
Co. V. Southern R. Co., C.C.N.C., 88 
P. 803, 

Removability of condemnation pro¬ 
ceedings in general see supra S 19. 
Value of realty and Improvemeiits 
Pact that railroad laid tracks 
within corporate limits of village 
did not limit it to nominal damages 
on condemnation of easement across 
railroad's right of way for street, 
with respect to right of removal, but 
railroad would be entitled to have 
considered value of realty Involved 
and the improvements thereon.—^Vil¬ 
lage of Shoshone v, Oregon Short 
Line R. Co., D.C.Idaho, 1 P.Supp. 661. 

77. TJ.S.—Wakeman v. Throckmor¬ 
ton, aC.Conn., 124 P. 1010—Cool- 
idge V. Ray. C.C.Ga., 75 F, 39. 

54 C.J. p 230 note 22. 


U.S.—Stajigard Dickerson Corp, 
V. United Dlectrical Radio & Ma¬ 
chine Workers of America, Local 
1218, D.C.N.J,, 33 P.Supp. 449—Saul 
V. Metropolitan Life Ins. Co., D.a 
Ga., 19 P.Supp. 1015—National 
Lock Co. V. Chicago Regional La¬ 
bor Board, D.C.I11., 8 P.Supp. 820. 

N.T.—•Loew's, Ina v. Cross Bay 
Amusement Co., 59 N.T.S.2d 764, 
186 Misc. 504. 

54 C.J. p 230 note 23. 

79. U.S.—National Lock Co. v. Chi¬ 
cago Regional Labor Board, D.C. 
111., 8 P.Supp. 820, 

54 CJ. p 230 note 24. 

81^ N.T.—Loew's, Inc, v. Cross Bay 
Amusement Co., 59 N.Y.S.2d 764, 
186 Misc. 504. 

54 C.J. p 230 note 25. 


81. N.T.—^Loew’s, Inc. v. Cross Bay 
Ajnusement Co., supra. 

82. U.S.—^Miller v. Southern Bell 
Tel., etc., Co., C.CJLS.C., 279 F. 806. 

N.C.—Harbison v. Allen, 68 S.B. 207, 
162 N.C. 720. 

Amount in controversy In action for 
damages in general see supra § 40. 

83. U. S.—^Brown v. Trousdale, Bla., 
11 S.Ct 308, 138 U.S. 389, 34 L.Ed. 
987. 

84. U.S.—Gershowitz v. Lane Cotton 
Mills, D.C.Tex., 21 P.Supp. 679. 

54 C.J. p 230 note 30. 

85. U.S.—Casey v. Baker, D.C.N.T., 
212 P. 247—Cowell v. City Water 
Supply Co., Iowa, 121 P. 68, 67 
C-CA. 393. 


§ 45. In General 

A civil action arising under the Constitution, treaties, 
or laws of the United States is removable from a state 
court to a district court of the United States If the ac¬ 
tion is one of which the district courts have original 

78. 
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treaties, or laws of tlie United States is removable 
from a state court in which it is brought to a 
-district court of the United States if the action is 
one of which the district courts have original ju¬ 
risdiction and the right of removal is not 
dependent on diversity of citizenship between the 
parties.^^ When the existence of a federal question 
through a claim of unconstitutionality determines 
the jurisdiction of the federal court, the same 
principles apply, whether the jurisdiction is invoked ■ 
by original pleading or by removal petition.S8 ^ 

Decision as to all issues. Where the jurisdiction 
of the federal court properly attaches by removal, it 
extends to the whole case and to all the issues 
raised, whether federal or nonfederal,^® and the 
federal court has power to decide all questions,^® 
and may interpret state statutes that may be in¬ 
cidentally involved in the case.®i 

Validity of statute. The constitutionalit)’’ of stat¬ 
utes providing for the removal of suits arising under 
the Constitution and laws of the United States has 
been upheld.^^ 

Suit involving interests, property, rights, or au¬ 
thority of the United States. A suit against the 
United States raises a federal question, and is re¬ 


movable jLn(j where the interests, the property, 
the rights, or the authority of the federal govern¬ 
ment may come in question in a case arising in 
a state court, it is removable at the option of the 
parties representing the United States.^^ Removal 
sought solely because the United States was a party 
has been denied, however, on the ground that in 
the particular case the United States was merely a 
formal party.^5 

§ 46. What Constitutes Such Suit 

a. In general 

b. What constitutes laws of United 

States 

a. In Gleneral 

A suit Is not removable as arising under the Con¬ 
stitution, treaties, or laws of the United States where 
the decision depends entirely on a determination as to 
the facts or as to general law; and not every question 
of federal law emerging in a suit is proof that a federal 
law Is the basis of the suit, but the federal question 
must be a vital or essential element of the action. 

A suit is not removable as arising under the Con¬ 
stitution, treaties, or laws of the United States 
where the decision depends entirely on a determina¬ 
tion as to the facts^® or as to general law,97 as where 


JBB. U,8. —Delaware, L. & W. R. Co. 
V. Slocum, D.C.N.Y., 56 F.Supp. 634 
—Sonnesyn v. Federal Cartridge 
■Co., D.C.Minn., 54 F.Supp, 29— 
Stewart v. Hickman, D.C.Mo, 36 F. 
Supp. 861—^Baltimore & O. R. Co. 
V. Board of Public Works of West 
Virginia, D.C.W.Va., 17 F.Supp. 170. 
-Miss.—^Mengel Co. v. Ishee, 4 So.2d 
878. 192 Miss. 366. 

Provision in Fair Labor Stcmdards 
Act that action thereunder may be 
maintained in any court, etc., as 
precluding removal see supra § 
25. 

:87. U.S.—Rosecrans v. William S. 
Lozier, Inc., C.CA.M 0 ., 142 F.2d 
118—^Bailen v. Deitrick, C.C.A. 
Mass., 84 F.2d 375, certiorari de¬ 
nied Deitrick v. Bailen, 57 S.Ct. 44, 
299 U.S. 679, 81 L.Ed. 427—Pnma- 
kow V. Railway Exp. Agency, D.C. 
Wis., 57 F.Supp. 933—Sonnesyn v. 
Federal Cartridge Co., D.C.Minn., 64 
'F.Supp. 29—State of Missouri v. 
Homesteaders* Life Ass'n, D.C.M 0 ., 
16 F.Supp. 69—^Bank of America 
Nat. Trust & Savings 'Ass*n v. U. 
S. Nat. Bank of Los Angeles, D.C. 
Cal., 3 F.Supp. 990. 

iMiss.—^Mengel Co. v. Ishee, 4 So. 2d 
878, 192 Miss. 366. 

Plemoval on ground of diversity of 
citizenship see infra §5 101-153. 
988. U.S.—Ohio V. Swift, C.C.A.Ohio, 
270 F. 141, certiorari denied 42 S. 
Ct. 47, 257 U.S. 638, 66 L.Bd. 407. 
appeal dismissed 43 S.Ct 22, 260 
.U.S. 146, 67 L.Bd. 176. i 


89. U.S.—Wichita Royalty Co. v. 
City Nat Bank of Wichita Falls, 
C,C.A,Tex., 95 F.2d 671, rehearing 
denied 97 P.2d 249, affirmed 69 S.Ct 
420, 306 U.S. 103, 83 L..Bd. 515— 
Ohio V. Swift C.C.A.Ohio, 270 F. 
141, certiorari denied 42 S.Ct 47, 
257 U.S. 633, 66 L.Ed. 407, appeal 
dismissed 43 S.Ct 22, 260 U.S. 146, 
67 L.Ed. 176. 

54 C.J. p 231 note 45. 

Presence of questions in addition to | 
federal questions as not defeating 
right to removal see infra § 51. 

90. U.S.—Jones v. Elliott, D.C.Va., 
94 F.Supp. 567—Nashville, etc., R. 
Co. v. Taylor, C.C.Tenn., 86 F. 168, 
modified on other grounds 88 F. 
350, 31 C.C.A. 537, certiorari denied 
19 S.Ct 887. 172 U.S. 647, 43 UEd. 
1182. 

91. U.S.—Sprowls V. Johnston, D.C. 
Okl., 23 F.Supp. 63. 

92. U.S.—Nashville v. Cooper, Tenn., 
6 Walt 247, 18 L,Ed. 861. 

54 C.J. p 231 note 47. 

93. U.S.—Torquay Corporation v. 
Radio Corporation of America, D.C. 
N.Y., 2 F.Supp. 84L 

Suits involving officers or agents of 
United States, and persons claim¬ 
ing under such officers and agents 
as raising federal question under 
removal statutes see infra §S 63- 
65. 

94. U.S.—Lester v. O. L. Tarlton 
Contractor, 45 F.Supp. 994, appeal 

I dismissed Maness v. Q. L. Tarl- 
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ton Contractor In&, D.C.M 0 ., 144 
F.2d 991. 

Suits against private contractors 
by owners and lessee of lands on 
which declarations of taking had 
been filed by United States govern¬ 
ment for damages resulting from en¬ 
try on such lands by contractors for 
the construction under supervision of 
the war department of facilities for 
military purposes, as part of the 
government's war effort. Involved 
federal questions warranting remov¬ 
al to federal court.—Lester v. O. L. 
Tarlton Contractor, D.C.M 0 ., 45 F. 
Supp. 994, appeal dismissed Maness 
V. G. L. Tarlton Contractor, Inc., 144 
P.2d 991. 

96. N.C.—U. S. V. Douglas, 18 S.E. 

202, 113 N.C. 190. 

54 C.J. p 262 note 95. 

96. U.S.—^In re Vadner, D.C.Nev., 
259 P. 614. 

54 C.J. p 232 note 65. 

97. U.S.—Driscoll v. Burlington-Bris- 
tol Bridge Co., D.C.N.T., 82 F.Supp. 
975—Nelson v. Leighton, D.C.N.T., 
82 F.Supp. 661—^Lowry v. Chicago, 
etc., R. Co., aCNeb.. 46 F. 83. 

Belease, by oaxxier, of alien on bond 
Airline company which had brought 
alien from foreign country, and to 
which government had returned alien 
pending determination of alien’s 
right to re-enter United States, was 
not an agent of the government and 
legality of company’s release of alien 
on bond given by alien to company. 
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the suit seeks enforcement of a covenant to pay an¬ 
other’s debts, valid without reference to a federal 
law;S8 but, as shown infra §§ 47-48, the correct 
decision of the suit must depend on the construction 
of the Constitution or laws of the United States, and 
there must be a real and substantial controversy as 
to such construction. So a cause is not removable 
where the relief demanded may be obtained by refer¬ 
ence to the common law of the state in the court of 
which the action is instituted,^® and it is immaterial 
that plaintiff could have proceeded under one or 
more of the federal lavrs or .provisions of the United 
States Constitution, where he has not done so.^ 

Not every question of federal law emerging in a 
suit is proof that a federal law is the basis of the 
suit;® the federal question must be a vital or es¬ 
sential element of the action in order that it may 
be removable.® A federal question merely incidental 
or collateral to the main controversy is not the basis 
of the suit and is not enough to deprive the state 
court of jurisdiction on the petition for removal.^ 
No federal law is involved in the making of a 
contract between two private parties, even though 


the subject matter may be such diat the laws of 
the United States become a part of the contract^ 

A suit does not arise under a law renouncing a 
defense,® e\-en though the result of the renunciation 
is an extension of the area of legislative power 
which will cause the suitor to prevail.'^ There is 
authority for the view, however, that whenever a 
federal law grants a right of property or of action 
and a suit is brought to enforce that right, such a 
suit arises under the law creating the right within 
the meaning of the Removal Act,® even though the 
particular suit may turn on questions of fact® The 
right of removal does not depend on the validity 
of the claim set up under the Constitution or laws of 
the United States.^® 

b. What Oonstitates Laws of UnJited States 

The phrase *‘laws of the United States” as used In 
the Removal Act means acts of congress. 

The phrase “laws of the United States,” as used 
in the Removal Act, has been construed as meaning 
acts of congpress^i and as not including a presidential 
proclamation, which is not authorized by con- 


was purely a private matter of con¬ 
tract law as between them and did 
not involve the United States, and. 
therefore, alien's suit against com¬ 
pany to cancel bond did not arise 
under immigration laws, and federal 
court lacked Jurisdiction with respect 
to removability.—^Low King Yong v. 
Pan Am. Airways, D.C.Hawail, 74 F. 
Supp. 657. 

98. U.S.—Gully V. First Nat. Bank. 
Miss., 57 S.Ct. 96. 299 U.S. 109, 81 
L..Ed. 70. 

99. U.S.—Abrams v. Hart Cotton 
MlUs, D.C.N.C., 85 F.Supp. 664—H. 
N. Thayer Co. v. Binnall, D.C. 
Mass., 82 F.Supp. 566. 

1. U.S.—Abrams v. Hart Cotton 
Mills, D.C.N.C.. 85 F.Supp. 664. 

2. U.S.—Gully V. IF^rst Nat Bank. 
Miss., 57 S.Ct. 96, 299 U S. 109, 81 
Li.Ed. 70—^Rosecrans v. William S. 
Itozier, Inc., C.C.A.M 0 ., 142 F.2d 
118—Armstrong v. Alliance Trust 
Co., C.CJLM1SS., 126 F.2d 164. 

N.T.—^Transit Commission v. liong 
Island R. Co., 98 N.Y.S.2d 627, 178 
Misc. 175. 

3. U.S.—Armstrong v. Alliance 

Trust Co., aaA.Miss., 126 F.2d 164 | 
—Nelson v. Leighton, D.C.N.T., 82 
F.Supp. $61. I 

Psesence of questions in addition to 
. federal question as not defeating 
right to removal see infra | 5L 

4. U.S.—Robecrans ' v. William S. 
Lozier, Inc., C.C.A.M 0 ., 142 F.2d 
118—Armstrong v. Alliance Trust 
Ck)., aCJLMiss., 126 F.2d 164— 
Adams V. Long, D.ClMo., 65 F.Supp. 
810^Home Building Corp, v. Car¬ 


penters Dist. Council, B.C.M 0 ., 53 
F.Supp. 804—City of Corbin v. Vax- 
den, D.C.Ky., 18 F.Supp. 531— 
State of Washington ex rel. Hamil¬ 
ton V. American Soc. of Compos¬ 
ers. Authors and Publishers, B.C. 
Wash., 13 F.Supp. 141. 

N.Y.—Transit Commission v. Long 
Island R. Co., 33 N.Y.S.2d 627, 178 
hUsc. 175. 

AppUcaHon, of federal law 
Right of removal does not exist 
where merely application of law of 
United States is Involved.—^People ex 
rel. Donner-Hanna Coke Corporation 
V. Burke, 254 N.Y.S. 22, 141 Misc. 
663. 

5- U.S.—^Rosecrans v. William S. 
Lozier, Inc., C.CA.M 0 ., 142 F.2d 
118. 

6. U.S.—Gully V. First Nat. Bank, 
Miss., 67 S.Ct. 96. 299 U.S. 109, 81 
L.Ed. 70. 

7. U.S.—Gully V. First Nat. Bank, 
Miss., supra. 

8. U.S.—^Hartford F. Ins. Co. v. 
Kansas City, etc., R. Co., D.C.Tex., 
261 F. 332—McGoon v. Northern 
Pac. R. Co., D.C.N.D., 204 F. 998. 

9. U.S.—^McGoon v. Northern Pao. 
R. Co., supra. 

10. U.S.—City of Hattiesburg v. 
First Nat. Bank, D.C.Miss., 8 F. 
Supp. 157, reheard 9 £*.Supp. 519. 

64 aj. p 232 note 59. 

The test of whether a case is re¬ 
movable to federal court is whether 
the federal law applies to and con¬ 
trols the case by its provisions, as 
brought into operation by the com¬ 
plaint, and not what federal court 
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must ultimately do with the case 
under federal law.—^Pocahontas Ter¬ 
minal Corp. V. Portland Bldg. & 
Const Trade Council, D.C.Me., 93 F. 
Supp. 217. 

11. U.S.—Beck V. Johnson, C.C.Ky., 

169 F. 154. 

Aot applying only to District of 
Columbia 

Action in tort for wrongful death 
under aot of congress applying only 
to District of Columbia is removable 
to federal district court as arising 
under “laws of the United States.”— 
Rogge V. Michael Del Balso, Inc., 
D.C.N.Y., 15 F.Supp. 499. 

Xojury on land owned by ITnltad 
States 

(1) It has been held that an action 
based on violation of state statute 
and state common-law duty, which 
resulted in injury to an employee 
while assisting in razing a federal 
building in the state which stood on 
land owned by the United States, 
did not arise under laws of the Unit¬ 
ed States so as to authorize removal 
of the action from state to federal 
court, notwithstanding the laws of 
the state were by federal statute 
made applicable to the action.— 
Jewell V, Cleveland Wrecking Co., D. 
C.Mo., 28 F.Supp. 864—^Misner v. 
Cleveland Wrecking Co. of Cincin¬ 
nati, D.C.M 0 ., 25 F.Supp. 763. 

(2) But there is authority directly 
to the contrary.—Jewell v. Cleveland 
Wredkiag Co. of Cincinnati, D.C.M 0 ., 
28 F.Supp, 866, reversed on other 
grounds, C.C.A, 111 F.2d 3Q5—Cofl- 
maq v. Cleveland Wrecking Co. of 
Cincinnati, D,C.Mo., H F.Supp. 581. 
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gress,i2 or executive rules and regulations,unless 
a recovery of damages is expressly authorized by 
statute because of a disregard of such regulations.^^ 
There is authority for the view that where territory 
is ceded to the United States and the municipal 
law of the old sovereignty is continued in effect, 
a case arising under such law arises under a law of 
the United States.^^ 

§ -Decision Dependent on Construc¬ 

tion of Constitution, Law, or Treaty 

A suit arises under the Constitution or a law of 
the United States or raises a federal question whenever 
its correct decision depends on the construction of such 
Constitution or law or If it appears that some title, right, 
privilege, or immunity, on which recovery depends will 
he defeated by one construction of the Constitution or 
law or sustained by the opposite construction; and. It 
the decision does not depend on the construction of the 
Constitution or a law or treaty of the United States, 
the suit Is not removable on that ground. 

It is generally recognized that a suit arises under 
the Constitution, or a law, of the United States, or. 


as sometimes expressed, raises a federal question, 
whenever its correct decision depends on the con¬ 
struction of such Constitution or law,t® or if, from 
the questions involved in a suit, it appears that some 
title, right, privilege, or immunity, on which the re¬ 
covery depends, will be defeated by one construction 
of the Constitution or a law of the United States, 
or sustained by the opposite construction.^'^ If the 
decision does not depend on the construction of 
the Constitution, a law, or a treaty of the United 
States, the suit is not removable on the ground here 
discussed,^® merely because in the progess of the 
litigation it may be necessary to gpve a construction 
to the Constitution or laws of the United States.!^ 

§ 48. -Controversy as to Construction; 

Question Previously Decided 

In order that a suit or a claim or right on which a 
suit is founded may arise under the Constitution, laws, 
or a treaty of the United States there must be a real and 
substantial dispute or controversy as to the construction 
or effect of such Constitution, laws, or treaty, and not 
merely a possible or conjectural one. 


12. U.S.—^Muir V. Louisville, etc., H, 
Co., D.C.Ky., 247 F. 888, 

S4 C.J. p 231 note 51. 

*13- XJ.S.—^Beck v. Johnson, C.C.!E^., 
169 F. 164. 

14. XJ.S.—^Beck v. Johnson, supra. 

15. U.S.—Steele v. HalUgan, B.C 
Wash,, 229 F. 1011. 

16. XJ.S.—^People of Puerto Rico v. 
Bussell & Co., Sucesores, S. en. C., 
Puerto Rico, 53 S.Ct, 447, 288 U.S. 
476, 77 L.Ed. 908—Rosecrans v. 
William S. Lozier, Inc., C.C.A.M 0 ., 
142 F.2d 118—^Blease v. Safety- 
Transit Co., C.C.A.S.C., 50 P.2d 852 
—^North Arlingrton Nat. Bank v, 
TCeamy Federal Sav. & Loan Ass'n, 
D.C.N.J., 92 F.Supp. 481, affirmed, 
CAu, 187 P.2d 564—^Braswell v. Mc¬ 
Gowan, D.C.Tex., 82 F.Supp. 678— 
City of Hattiesburg: v. First Nat. 
Bank, D.C.Miss., 8 F.Supp. 157, re¬ 
heard 0 F.Supp. 519. 

Ala.—Corpus Jtirls cited in Kittrell 
V. Hatter, 10 So.2d 827, 831, 243 
Ala. 472. 

La.—Corpus Juris oited la Whatley 
V. Love, App., 13 So.2d 719, 724. 

54 C.J. p 231 note 55. 

Bent control 

(1) Proceeding: to prohibit city 
council ftom determining: that a 
shortage of rental housing accom¬ 
modations existed which required the 
continuance of rent control in the 
city was properly removed to fed¬ 
eral district court, since the question 
of councirs power thus to extend 
rent control involved construction of 
a law of the United States under 
which such power arose.—Gates v. 
Council of City of Huntington, U.C. 
W.Va., 98 P.Suppw 767. 


(2) Where plaintifTs action for 
damages alleged to have been suf¬ 
fered by him as result of forcible 
removal of himself and his furnish¬ 
ings from an apartment was based 
on belief that he was protected from 
removal by rules of Office of Price 
Administration promulgated, the case 
was one arising under a law of the 
United States and was removable to 
federal district court.—Carter v. 
Bramlett, D.C.Tex., 51 F.Supp, 547. 

17. U.S.—Gully V. First Nat Bank, 
Miss., 57 S.Ct 96, 299 U.S. 109, 81 

' L.Hd. 70—(Andersen v. Bingham & 
G, By. Co., C.A.Utah, 169 F.2d 328 
—^Blease v. Safety Transit Co., C.C. 
A.S.C., 50 F.2d 852—^International 
Refugee Organization v. Republic 
S, S. Corp., D.C.Md., 92 F.Supp. 
674, reversed on other grounds, C. 
A., 189 F.2d 858—BUI v. Carr, D.a 
Conn., 88 F.Supp. 678—^Abrams v. 
Hart Cotton Mills, D.C.N.C., 85 F. 
Supp. 664—^Driscoll v. Burlingrton- 
Bristol Bridge Co., D.C.N.J., 82 P. 
Supp. 975—Nelson v. Leighton, D. 
C.N.Y., 82 F.Supp. 661—^Adams v. 
Long, D.C.MO., 65 F.Supp. 310— 
Booth V. Montgomery Ward & Co., 
I>.C.Neb., 44 F.Supp. 451—Phillips 
V. Pucci, D.C.M 0 ., 48 F.Supp. 253— 
Downey v, Geary-Wright Tobacco 
Co., D.C.3S:y., 89 F.Supp. 33—Oorpiu 
Juris died in State of Missouri v. 
Homesteaders Life Ass’n, D.C.M 0 ., 
16 F.Supp. 69, 73. 

54 G.J. p 231 note 56. 

18. U.S.—People of Puerto Rico v. 
Russell & Co., Sucesores. S. en. C.. 
Puerto Rico, 53 S.Ct 447, 288 U.S. 
476, 77 L.Ed. 903—Zaleski v. Local 
401 of United Elec. Radio & Mach. 
Workers of America, D.CJNT.J., 91 
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F.Supp. 552—^Driscoll v. Burling- 
ton-Bnstol Bridge Co., B.C-NJ*., 82 
F.Supp. 975—City of Buffalo v. 
Spann Realty Corp., D.C.N.T., 81 
F.Supp. 507—^Phillips V. Pucci, D.C. 
Mo., 43 F.Supp. 253—Seufert v. 
Commercial Nat. Bank in Shreve¬ 
port, D.C.La., 16 F.Supp. 871— 
Clarence Straits Salmon Co. v. 
Alaska Pacific Salmon Corporation, 
D.C.Wash., 3 F.Supp, 484. 

N.T.—Transit Commission v. Long 
Island R. Co., S3 N.T.S.2d 627, L78 
Mlsc. 175—^People ex reL Donner- 
Hanna Coke Corporation v. Burke, 
254 N.Y.S. 22, 141 Misc. 663. 

54 aj. p 231 note 57. 

A.otion. for coxuitmotioA of contraots 
Action for declaratory Judgment 
as to which of two collective bar¬ 
gaining contracts with different la¬ 
bor unions covered certain groups of 
railroad employees did not Involve 
the determination of rights arising 
under any federal law regulating 
commerce or under the Railway La¬ 
bor Act 80 as to warrant removal 
of action to federal court—Dela¬ 
ware, L, & W. R. Co. V. Slocum, 60 
N.Y.S.2d 813, 183 Misc, 454. 

19- U.S.—^People of Puerto Rico v. 
Russell & Co., Sucesores, S. en. 
C., Puerto Rico, 53 S.Ct 447, 288 

U. S. 476, 77 L.Ed. 90S—^Rosecrans 

V. William S. Lozier, Inc., C.C.A. 

Mo., 142 F.2d 118—Driscoll v. 
Burlington-Bristol Bridge Co., D.C. 
N.J., 82 F.Supp. 975—Clarence 

Straits Salmon Co. v. Alaska Paci¬ 
fic Salmon Corporation, D.C.Wa8h., 
3 F.Supp. 484. 

Pa.—Hannum v- New Amsterdam 
Casualty Co., 199 A. 331, 330 Pa. 
353. 

54 aJ. p 231 note 58. 
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§ 48 


It has been frequently held or asserted that in 
order that a suit or a claim or right on which a 
suit is founded may arise under the Constitution, 
laws, or a treaty of the United States there must 
be a real and substantiapo dispute or controversy^^ 
as to the construction or effect of such Constitu¬ 
tion, laws, or treaty, and not merely a possible 
or conjectural one.-- In view of the facts, how¬ 
ever, that the question as to whether the suit aris¬ 
es under the Constitution or law of the United 
States is to be determined from the plaintiff’s plead¬ 
ing alone, as shown infra §§ 74-77, and that the 
question whether the case will actually involve such 
controversy is not determinable from such plead¬ 
ing alone, the view has been expressed that the 
jurisdiction of the federal court on removal does 
not depend on whecher, on the trial of the case, a 
controversy will actually arise as to the effect or 
construction of the Constitution or a law of the 
United Statcs.23 Moreover, it has been asserted 
that the statement as to the necessity for a real 
and substantial controversy has usually been made 
in cases in w’hich the right asserted in plaiiitifTs 
pleading was not a right created by a federal law.^-* 
In any event there have been cases in which the su¬ 


preme court of the United States has recognized 
the right to remove, although apparently a con¬ 
troversy as to the construction or effect of the 
federal statute on which plaintiff^s action was based 
was not necessarily involved.25 

Question previously decided. The view has fre¬ 
quently been expressed that where a question has 
once been determined by the supreme court of the 
United States it ceases to be a federal question,^ 3 
since there is no longer a substantial controversy 
as to the statute involved,^? and that a suit, the de¬ 
cision in which depends on the answer to such ques¬ 
tion is not removable on the ground here consid- 
ered.28 This view has not, however, been accepted 
without reservation,^® and it has been held that 
in any event the right of removal of a suit involving 
a federal question is not affected by the fact that 
the supreme court has laid down in previous deci¬ 
sions on entirely different states of facts general 
principles which wull probably control the deci¬ 
sion.®® A suit does not arise under the laws of 
the United States simply because the supreme court, 
or any other court, has decided in another suit 
the questions of law w’hich are involved.®^ 


20» U.S.—^Andersen v. Bingham & 
G. Ry, Co., C.A-Utah, 169 F.2d 328 
—^Armstrong v. Alliance Trust Co„ 

C. C.A.M 1 SS.. 126 F.2d 164—Booth v. 
Montgomery Ward & Co., D.C.Neb., 
44 P.Supp. 451—^Phillips v. Pucci, 

D. C.MO., 43 P Supp. 263—Stewart 
V. Hickman. D.C.Mo., 36 F.Supp. 
861—^Braswell v. McGowan, P.C. 
Tex., 32 P.Supp. 678—State of 
Georgia v. Southern Ry. Co., D.C. 
Ga., 25 P.Supp. 630—City of Cor¬ 
bin V. Varden, D.C.Ky., 18 P.Supp. 
531. 

54 C.J. D 232 note 63. 

21. TJ.S.—Gully V. First Nat. Bank, 
Miss., 57 S.Ct 96. 299 U.S. 109, 
81 L.Ed. 70—^Rosecrans v. William 
S. Lozier, Inc., C.C.A.Mo., 142 P.2d 
118—^Armstrong v. Alliance Trust 
Co., CC.A.M 1 SS., 126 P.2d 164—In¬ 
ternational Refugee Orgamzation 
V. Republic S. S. Corp., D.C.Md., 92 
IP.Supp. 674, reversed on other 
grounds, C.A., 189 P.2d 858—^Bill 
V. Carr, D.C.Conn.. 88 P.Supp. 578 
—^Abrams v. Hart Cotton Mills, 
D.C.N.C., 85 P.Supp. 664—Nelson 
V. Leighton, D.GN.T., 82 P.Supp. 
661—^Adams v. Long, D.C.Mo., 65 
P.Supp. 310—Phillips V. Pucci, D.C. 
Mo., 43 P.Supp. 253—^Downey v. 
Geary-Wnght Tobacco Co., D.C. 
Ky., 39 P.Supp. S3—Stewart v. 
Hickman, D.C.Mo., 36 P.Supp. 861 
—^Transit Commission v. Long Is¬ 
land R. Co., 33 N.Y.S.2d 627, 178 
Mlsc. 175—City of Corbin v, Var¬ 
den, D.C,Ky., 18 F.Supp. 531. 

54 C.J. p 232 note 64. 


Scope of statute 

A suit which involves a contro¬ 
versy about the scope of federal 
statute IS one arising under federal 
law within removal statute.—^Larkin 
V. Roseberry, D.CJKy., 64 P.Supp. 373. 
Oonstruotion or oonstitationallty of 
statute 

If determination rests on disputed 
construction or constitutionality of 
federal statute, federal question is 
involved, justifying removal.—^People 
ex rel. Donner-Hanna Coke Corpora¬ 
tion V. Burke, 264 N.Y.S. 22, 141 Misc. 
663. 

22. U.S.—Gully V. First Nat Bank. 
Miss., 57 S.Ct 96, 299 U.S. 109, 81 
L.Ed. 70—^Rosecrans v. William S. 
Lozier, Inc., C.C.AMo, 142 P.2d 118 
—^International Refugee Organiza¬ 
tion v. Republic S. S. Corp., D.C. 
Md., 92 P.Supp. 674, reversed on 
other grounds, C.A, 189 P.2d 80 S— 
Bill V. Carr, D.C.Conn., 88 P.Supp. 
578—^Abrams v. Hart Cotton Mills, 
D.C.N.C., 85 F.Supp. 664—Driscoll v. 
Burlington-Bristol Bridge Co., D.C. 
N.J., 82 P.Supp. 976—Nelson v. 
Leighton, D.C.N.Y., 82 P.Supp. 661 
—^H. N. Thayer Co. v. Binnall, D.C. 
Mass., 82 P.Supp. 566—^Adams v. 
Long, D.C.M 0 ., 65 P.Supp. 310— 
Booth V. Montgomery Ward & Co., 
D.CNeb., 44 F.Supp. 451—Phillips 
V. Pucci, D.C.M 0 ., 43 P.Supp. 258— 
Downey v. Geary-Wright Tobacco 
Co., D.C.Ky., 39 P.Supp. 33—Stan- 
gard Dickerson Corporation v. 
United Electrical Radio & Machine 
Workers of America^ Local 1218, 
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D.C.N.J., 33 P.Supp. 449—Motor 
Truck Ass'n of Western Massachu¬ 
setts V. Dailey* D.C.Mass., 8 P. 
Supp. 672. 

23. U.S.—^McGoon v. Northern Pac^ 
R. Co., D.C.N.D., 204 tP. 998. 

24. U.S.—^McGoon v. Northern Pac. 
H. Co., supra. 

25. U.S.—Great Northern R. Co. v.. 
Galbreath Cattle Co., Mont, 46 S. 
Ct 439, 271 US. 99, 70 L.Ed. 854— 
Southern Pac. Co. v. Stewart, Ariz., 
38 S.Ct 130, 203, 245 U.S. 359, 562, 
62 L.Ed. 345, 472. 

26. U.S.—^In re Vadner, D.C.Nev.,. 
259 P. 614. 

54 C.J. p 232 note 74. 

27. U.S.—^Bowers v. First Nat. Bank, 
C.C.Idaho, 190 P. 676. 

54 C.J. p 232 note 75. 

28. U.S.—^In re Vadner, D.C.Nev.., 
259 F. 614. 

64 C.J. p 232 notes 74, 75. 

29. U.S.—^Nelms v. Davis, D.C.Tex.,, 
277 P. 982—Alabama Great South¬ 
ern R. Co. V. American Cotton Oil 
Co., Miss., 229 F. 11, 143 C.C.A. 313. 

30. U.S.—Alabama Great Southern> 
R. Co. V. American Cotton Oil Co., 
supra—^Mallon v. Hyde, C.C.Wash., 
76 P. 388. 

31. U.S.—^L 6 a t h e r Manufacturers*’ 
Nat Bank v. Cooper, N.Y., 7 S.Ct, 
777, 120 U.S. 778, 30 L.Bd. 816. 

64 C.J. p 232 note 79. 
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§ 49. -Claim of Plaintiff and Defense 

A suit to enforce a r'ght which finds Its origin In the 
laws of the United States Is not necessarily one arising 
■under such laws; in order that a suit may be removable 
«s arising under the Constitution, laws, or a treaty of 
the United States, It must appear that plaintiff seeks 
to enforce a right, title, privilege, or immunity given 
him by such Constitution, laws, or treaty, or that his 
•cause of action is based thereon; and the right to re¬ 
move cannot be based on any defense which defendant 
may interpose. 

The view has been expressed that in order that 
a suit may be removable as arising under the Con¬ 
stitution, laws, or a treaty of the United States, 
it must appear that plaintiff seeks to enforce a 
right,32 title,33 privilege,34 or immunity36 given him 
by such Constitution, laws, or treaty, or that his 
cause of action is based on such Constitution, laws, 
or a treaty.3S A suit to enforce a right which finds 
its origin in the laws of the United States is not 
necessarily, and for that reason alone, one arising 
under such laws,3 7 but, as shown supra §§ 47-48, 
the correct decision of the suit must depend on 
the construction of the Constitution or law of the 
United States, and there must be a real and sub¬ 
stantial controversy as to such construction. 


The federal nature of the right to be established 
is decisive,38 and not the source of the authority 
to establish it;39 and federal jurisdiction may not 
be invoked in removal proceedings, \vhere the right 
asserted is nonfederal, merely because the plain¬ 
tiffs right to sue is derived from federal Iaw40 or 
because the property involved was obtained under 
a federal statute.4i In any event in view of the 
rule, stated infra § 74, that the ground for removal 
here discussed must appear from the allegations 
of plaintiffs pleading, the right to remove cannot 
be based on any defense which defendant may in- 

terpose.^3 

§ 50. - Suits Involving State Constitu¬ 

tion or Statute 

A suit is not removable on the ground that a federal 
question is involved if plaintiff's cause of action is based 
solely on a constitutional or statutory provision of a 
state or Jf the decision is dependent on the construction 
of such a provision. 

A suit is not removable on the ground that a fed¬ 
eral question is involved if plaintiff^s cause of ac¬ 
tion is based solely on a constimtional or statu¬ 
tory provision of a state,^3 or, if the decision is de- 


32. U.S.—Gully V. First Nat. Bank, 
Miss., 57 act 96. 299 U.a 109, 81 
L.Ed. 70—Rosecrans v. William S. 
Lozier, Inc., C.C.A.M 0 ., 142 P.2d 
118—^Booth V. Montgomery Ward 
& Co., D.C.Neb., 44 F.Supp. 461— 
Downey v. Geary-Wright Tobacco 
Co., D.C.Ky., 39 F.Supp. 33—State 
of Georgia v. Southern Ry, Co., D. 
C.Ga., 25 F.Supp. 630. 

54 C.J, p 233 note 81. 

33. U.S.—^Dalles, etc., Ferry Co. v. 
Hendry^ C.C.Or., 189 F. 266. 

54 C.J. p 233 note 82. 

34. U.S.—^Dalles, etc.. Ferry Co. v. 
Hendry^c, supra. 

54 C.J. p 233 note 82. 

35. U.S.—Gully v. First Nat. Bank, 
Miss., 67 act 96, 299 U.S. 109, 81 
L.Ed. 70—Rosecrans v. William S. 
Lozier, Inc., C.C.A.M 0 , 142 F.2d 
118—^Downey v. Geary-Wright To¬ 
bacco Co., D.C.Ky., 39 F.Supp. 33— 
State of Georgia v. Southern Ry. 
Co., D.C.Ga., 25 F.Supp. 630—Dal¬ 
les, etc.. Ferry Co. v. Hendryz, 
C.C.Or., 189 F. 266. 

54 C.J. p 233 note 82. 

36. U.S.—^Baltimore & O. R. Co. v. 
Board of Public Works of West 
Virginia, D.C.W.Va., 17 F.Supp. 170. 

64 C.J. p 233 note 83. 

37. U.S.—^Andersen v. Bingham & 
G. Ry. Co., C.A.Utah, 169 F.2d 328 
—^Rosecrans v. William S. Lozier, 
Inc., C.C.A.MO., 142 F.2d 118— 
Home Building Corp. v. Carpenters 
Dist Council, D.C.M 0 ., 53 F.Supp. 
804—^Phillips V. Pucci, D.C.Mo., 43 
F.Supp. 253—State of Georgia v. 


Southern Ry. Co., D.CXGa., 25 F. 
Supp. 630. 

3a U.S.—Gully V. First Nat. Bank, 
Miss., 67 act 96, 299 U.S. 109, 81 
L.Ed. 70—tPeople of Puerto Rico v 
Russell & Co., Sucesores, S. en. C., 
Puerto Rico. 53 S.Ct 447, 288 U. 
S. 476, 77 L.Bd. 903—^Rosecrans v. 
William S. Lozier, Inc., C.C.A.M 0 ., 
142 P.2d 118—Driscoll v. Burllng- 
ton-Bristol Bridge Co., D.C.N.J., 82 
F.Supp. 975. 

39. U.S,—Gully V. First Nat Bank, 
Miss., 57 S.Ct 96, 299 U.S. 109, 81 
L.Ed. 70—^People of Puerto Rico v. 
Russell & Co., Sucesores, S. en. 
C,. Puerto Rico, 53 aCt. 447, 288 

U. S, 476, 77 LuEd. 903—^Rosecrans 

V. William S. Lozier, Inc., C.CJV,. 
Mo,, 142 P.2d 118. 

Congressional approval of compact 
between states 

The fact that compact between the 
state of New Jersey and Common¬ 
wealth of Pennsylvania creating the 
Delaware River Joint commission was 
approved by resolution of congress 
did not require that questions con¬ 
cerning the compact be litigated only 
in federal court.—Driscoll v. Bur- 
lington-Bristol Bridge Ca, D.C.N.J., 
82 F.Supp. 975. 

40. U.S.—People of (Puerto Rico v. 
Russell & Co., Sucesores, S. en. C., 
Puerto Rico. 63 aCt 447, 288 U.S. 
476, 77 L.Ed. 903—^Rosecrans v. 
William S. Lozier, Inc., C.C.A.M 0 ., 
142 P.2d 118—Driscoll v. Burling- 
ton-Bristol Bridge Co., D.C.N.J., 
82 F.Supp. 975. 
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Plaintiff’s claim based on federal 
siatnte 

U.S.—^Leggett v. Great Northern R. 

Co., C.C.Mirm., 180 P. 314. 

54 C.J. p 232 note 67. 

41. U.S.—^People of Puerto Rico v. 
Russell & Co., Sucesores, S. en. C., 
(Puerto Rico. 53 S.Ct. 447, 288 U.S. 
476, 77 L.Ed. 903—Driscoll v. Bur- 
lington-Bristol Bridge Co., D-C-NT. 
J., 82 F.Supp. 975. 

42. U.S.—Gully V. First Nat. Bank, 
C.C.A-Miss., 57 S.Ct. 96, 299 U.S. 

[ 109, 81 L.Ed. 70—^Thompson v. 

Standard Oil Co. of New Jersey, 
C.C.A.S.C., 67 P.2d 644, certiorari 
denied Standard Oil Co. of New 
Jersey v. Thompson, 54 S.Ct. 640, 
292 U.S. 631, 78 L.Ed. 1485—Blease 
V. Safety Transit Co., C-CjV^aC., 60 
F.2d 852—State of Georgia v. 
Southern Ry. Co., D.C.Ga., 25 P. 
Supp. 630—Baltimore & O. R. Co 
V. Board of Public Works of West 
Virginia, D.CW.Va., 17 F.Supp. 
170—State of Oklahoma ez rel. 
Jennings v. Ray, D.C.Okl., 7 P. 
Supp. 417. 

54 C.J. p 233 note 86. 

Under the Removal Act of 1875 the 
rule was otherwise.—Southern Pac. 
R. Co. V. California. Cal., 6 SjCL 993, 
118 U.S. 109, 30 L.Ed. 103, 

54 C.J. p 233 note 85. 

43. U.S.—Gully v. First Nat Bank, 
Miss., 57 S.Ct 96, 299 U.S. 109, 81 
L.Ed. 70—^Thompson v. Standard 
Oil Co. of New Jersey. C.C.A.S.C., 67 
F.2d 644, certiorari denied Stand¬ 
ard Oil Co. of New Jersey v. 



§§ 50-52 


REMOVAL OF CAUSES 


76 C..J.S, 


pendent on the construction of such a provision, 
as, for example, a suit based on the alleged vio¬ 
lation of a constitutional or statutory provision of 
a state.^5 \^^here, however, the federal law has 
comprehensively entered the field involved and ap¬ 
plies to all aspects in which defendants* act is 
claimed illegal, the case is removable although such 
acts were also illegal under state law.^® A suit 
brought on a state statute does not arise under an 
act of congress or the Constitution of the United 
States because prohibited^*^ or permitted^^ thereby. 
So the fact that the state statute sued on may have 
been annulled or rendered ineffective by federal ac¬ 
tion'^ ^ or that the state statute by its terms violates 
the Constitution of the United States^o does not es¬ 
tablish that a federal question justifying removal 
is involved 

§ 51. -Presence of Questions in Addition 

to Federal Question 

The presence of questions In addition to the federal 
question does not defeat the right of removal. 

The existence in the case of questions other than 
that arising under the Constitution or laws of the 
United States does not defeat the right of remov¬ 
al,5^ and, as shown supra § 45, where the jurisdic¬ 


tion of the federal court does properly attach by 
removal, it extends to the whole case and to all of 
the issues raised, whether federal or nonfederal. 
The local practice in a state of permitting numer¬ 
ous unrelated causes of actions between the same 
parties to be tried together cannot enlarge the 
removal jurisdiction of the federal courts, however, 
on the ground of a federal question and if sep¬ 
arate and unrelated nonfederal controversies are 
joined in the same complaint, they should not be 
removed.53 

§ 52. Removability of Suits by State in Gen¬ 
eral 

An action by the state In one of its own courts Is 
removable in a proper case if it arises under the Con¬ 
stitution, a law, or a treaty of the United States. 

The Federal Constitution does not exempt the 
state as plaintiff from the operation of the provi¬ 
sion of the Removal Act under consideration^^ 
and an action by the state in one of its own courts 
is removable in a proper case if it arises under the 
Constitution, a law, or a treaty of the United 
States but a suit does not arise under the Con¬ 
stitution or laws of the United States merely be¬ 
cause a state is the plaintiff, and the state derives 
its authority to maintain the suit from the Federal 


Thompson, 54 S.Ct. 640, 292 U.S. 
631, 78 I/.Ed. 1486—Lavenburg v. 
Universal Sportwear, D.C.N.T., 92 
F.Supp. 478—^Braswell v. McGow¬ 
an, D.C.Tex., 32 P.Supp. 678—Jew¬ 
ell V. Cleveland Wrecking Co., D.C. 
Mo., 28 F.Supp. 364—Mlsner v. 
Cleveland Wrecking Co. of Cincin¬ 
nati, D.CMo., 25 F.Supp. 763— 
State of Georgia v. Southern Ry. 
Co., P.C.Ga., 25 F.Supp. 630—State 
of Oklahoma ex rel. Jennings v. 
Ray, D.aOkL, 7 F.Supp. 417. 

Ill.—Old Fort Dearborn Wine & Diq- 
uor Co. V. Old Dearborn Distribut- 
InK Co.. 4 K.B.2a 764, 287 Ill.App. 
617. 

54 C.J. p 233 note 88. 

Aotion to detexmlne status of ir¬ 
revocable authorization, does not take 
its origin in laws of United States 
but has its genesis and regulation in 
laws of state.—John Hancock Mut. 
Life Ins. Co. v. United Office & 
Professional Workers of America, D. 
C.N.J., 93 F.Supp. 296. 

44, U.S.—^Arkansas v. Choctaw, eta, 
R. Co., C.CJU*k., 184 F. 106. 

54 C.J. p 234 note 89. 

45. U.S.—Galveston, eta, R- Co. v. 

Texas, Tex., 18 S.Ct. 603, 170 U.S. 
226, 42 1017—People v. 

Bleecker, eta, R. Co., C.GJ^.T., 178 
F, 156. 

4B. U.S. — ^Pocahontas Terminal Corp. 
V. Portland Bldg. 8b Const. Trade 
OonacU, D.C.Me., 93 F.Supp, 217. 


What constitutes laws of United 
States within removal statute see 
supra § 46. 

47. U.S.—Gully v. First Hat. Bank, 
Miss., 57 S.Ct. 96. 299 U.S. 109, 
81 UEd. 70. 

48. U.S.—Gully v. First Nat Bank, 
supra—State of Georgia v. South¬ 
ern Ry. Co., D.C.Ga., 25 P.Supp. 
630. 

49. U.S.—State of Georgia v. South¬ 
ern Ry, Co., supra. 

sa U.S.—Snypp v. State of Ohio, 
* C.C.A.Ohio, 70 F,2d 535, certiorari 
denied 55 S.Ct. 74, 293 U.S. 563, 
79 L.FcL 663. 

Besson, for mle 

Comity requires that question 
whether state criminal statutes vio¬ 
late Federal Constitution be first de¬ 
cided by state courts,—Sn 3 rpp v. 
State of Ohio, supra. 

51. U.S.—City Nat. Bank of Wichita 
Falls V. Wichita Royalty Co., D. 
C. Tex., 18 F.Supp. 609. 

54 C.J. p 234 note 92. 

Necessity that federal question be vi¬ 
tal or essential element of action 
see supra § 46. 

Pederal insurance of deposits in 
state bank 

An action against state bank com¬ 
missioner and Federal Deposit In¬ 
surance Corporation which assumed 
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duties of receiver of failed state 
bank, pursuant to request of state 
bank commissioner acting under 
state statute authorizing appoint¬ 
ment of corporation as liquidating 
agent for closed state banks whose 
funds were insured by corporation, 
was properly removed to federal dis¬ 
trict court, where interpretation of 
Federal Deposit Insurance Act was 
involved, notwithstanding interpreta¬ 
tion of state acts was incidentally 
involved,—Sprowls v. Johnston, D.C. 
Okl., 23 F.Supp. 63. 

asisjoinder of distinct causes of ac¬ 
tion 

U.S.—^Booth V. Merchants Nat Bank 
of Brownsville, C.C.A.Tex., 100 F. 
2d 478. 

52. U.S.—^Armstrong v. Alliance 
Trust Co., C.C.A.Miss., 126 P.2d 
164. 

53. U.S.—Armstrong v. Alliance 
Trust Co., supra. 

54. U.S.—^Ames v. Kansas, Kan., 4 
Ct 437, 111 U.S. 449, 28 KEd. 
482—^New Orleans, eta, R. Co. v. 
Mississippi, Miss., 102 U.S. 135, 
26 L.Ed. 96. 

Removability -for diversity of citi¬ 
zenship of action by state see in¬ 
fra 9 109. 

55. U.S.-^Blease v. Safety Transit 
Co., C.C.A.S.a, 50 F.2d 852. 

54 C.J. p 234 note 96. 
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Constitution,56 and the same rule applies with re- i States the status of which, as a political entity, rests 
spect to a suit brought by a territory of the United | on an act of cong^ess.®^ 

B. REMOYABILITY OP SUITS INVOLVING PARTICULAR MATTERS OR PERSONS 


§ 53, Patents, Copjnrights, and Trade-Marks 

While there is authority for the view that a federal 
court cannot acquire Jurisdiction by removal from a 
state court of a suit arising under the patent or copy¬ 
right laws of the United States, jurisdiction of some suits 
has been retained after removal in particular cases; and, 
where the action or suit Involving in some respects a 
patent or copyright raises no question as to the validity 
or infringement thereof, It is not ordinarily removable as 
arising under the laws of the United States. 

In view of the statutory provision making the 
jurisdiction of the courts of the United States in 
all cases arising under the patent and copyright 
laws exclusive of the courts of the several states, 
and the rule that a federal court cannot acquire 
jurisdiction by removal of a proceeding of which 
the state court had no jurisdiction, there is author¬ 
ity for the view that a federal court cannot ac¬ 
quire jurisdiction by removal of a particular suit, 
on the ground that it arises under the patent or 
copyright laws of the United States.56 The federal 
court has, however, retained jurisdiction, after re¬ 
moval, of a complaint setting up several causes 
of action where one of such causes is one arising 
under the patent laws,59 as, for example, a suit 
treated as one for the infringement of a patent;®® 
and a suit for infringement of a trade-mark reg¬ 
istered under the United States Trade-Mark Act 
has been held removable irrespective of the amount 
involved.6i 

Further, a suit to enjoin defendant from making 
the allegedly false assertion that plaintiff is selling 
an article which is in infringement of defendant’s 
patented article has been retained where by such 
suit it is evidently the purpose to obtain an ad- 

56. U.S.—People of Puerto Rico v. 

Russell & Co., Sucesores, S. en. 

C.. Puerto Rico, 63 S.Ct 447. 288 
U.S. 476, 77 L..Ed. 903. 

57. U.S.—^People of Puerto Rico v. 

Russell & Co.. Sucesores. S. en. C. 
supra. I 

58. U.S.—Hoyt v. Bates. G.O.Mass.. 

81 P. 641. 

64 C.J. p 234 note 4. 

Original jurisdiction of federal court 
in actions arising under patent and 
copyright laws or relating to trade¬ 
marks see Federal Courts §§ 32-34. 

Removal of proceeding of which 
state court has no jurisdiction see 
supra S 27. 

59. U.S.—Lowry v. Hert. D.C.Ky., 

273 F. 698, reversed on other 
grounds, C.C.A., 290 F. 876. 

64 C.J. p 234 note 5. 


judication of the respective rights of the parties 
and a like rule has been recognized in respect of 
a suit to enjoin the infringement of a registered 
trade-mark and for an accounting.®® In any event, 
where the action or suit, involving in some respects 
a patent or copyright, raises no question as to the 
validity or infringement of the patent or copyright, 
ordinarily it is not removable as arising under the 
laws of the United States,®^ as, for example, a 
suit to compel the assignment of a copyright on 
the ground that it was wrongfully taken out in 
defendant’s name,®® an action on a contract for 
the use of a patent,®® a suit to enjoin a conspiracy 
to restrain commerce and trade in copyrighted 
musical compositions,®'^ and an action for damages 
for an alleged conspiracy to injure plaintiff’s busi¬ 
ness vrhich business was based on a .patent mon¬ 
opoly.®® 

§ 54. Public Lands, Mining, and Water 
Rights 

A suit Involving federal laws relating to public land 
or mining may be removable as a suit arising under the 
laws of the United States, but the case is not removable 
on such ground where there is no dispute or controversy 
as to the effect or construction of the Constitution, laws, 
or a treaty of the United States. 

A suit may be removable as one arising under 
the laws of the United States where it involves fed¬ 
eral laws relating to public land®® or mining.^® 
Where, however, there is no dispute or controversy 
as to the effect or construction of the Constitution, 
laws, or a treaty of the United States, the case is 
not removable on the ground under consideration,^! 

67. U.S.—state of Washlngrton ex 
rel. Hamilton v. American Soc. of 
Composers, Authors and Publish¬ 
ers, D.C.Wash., 13 F.Supp. 141. 

68. U.S.—Charroln v. Romort Mfg. 
Co., D.C.Wash., 236 F. 1011. 

69. U.S.—Spokane Falls, etc., R.. Co. 
V. Ziegler, Wash.. 17 S.Ct 728, 
167 U.S. 65, 42 L.Ed. 79. 

54 aJ. p 235 note 15. 

70. U.S.—Ter Haar v. Kettleman 
North Dome Ass'n, D.C.Cal., 34 F. 
Supp. 823—Evans v. Durango Land, 
etc., Co., Colo., 80 F. 433, 25 C,C.A 
531, appeal dismissed 19 S.Ct 875, 
43 L.Bd. 1178, 

40 aJ. p 878 note 74. 

71. U.S.—^Rosecrans v. William S. 
Lozier, Inc., C.O.AM 0 ., 142 F.2d 
118. 

54 C.J. p 235 note 17. 


60. U.S.—^Lowry v. Hert, supra. 

61. U.S.—^Daland v. Hewitt Soap 
Co., D.C.N.T., 27 F.Supp. 482. 

Removability as affected by amount 
or value in controversy generally 
see supra S 28. 

62. U.S.—^Moyes v. Stirling Co., C.C. 
Pa., 71 F. 433. 

63. U.S.—^Rubber, etc.. Harness 
Trimming Co. v. Whltlng^J. J. Ad- 
euns Co., D.C.Ma8s., 210 F, 393. 

64. U.S.—^Hoyt v. Bates, C.C.Mass., 
81 F. 641. 

54 C.J. p 234 note 9. 

65. U.S.—Hoyt v. Bates, supra. 

66. U.S.—Albright v. Teas, N.J., 1 
S.Ct. 550, 106 U.S. 613, 27 L.Ed. 
295—Aimerican Solid Leather But¬ 
ton Co. V. Empire State Nail Co., 
C.C.N.Y., 47 F. 741. 

54 C.J. p 235 note IL 

955 



§§ 54-55 


REMOVAL OF CAUSES 


76 C.J.S, 


even though plaintiff sets up title based on a patent 
from the United States.^^ Thus, it has been held 
or recognized that a suit is not removable where 
the decision depends only on the construction or 
effect of a state statute or other local enactment, 
custom,or decision of court,75 or on the loca¬ 
tion of boundary lines described in a federal land 
grant or patentee 

§ 55. Commerce or Trade and Navigable 
Waters 

As a general rule, a suit may be removable from a 
state court to a federal court where It Involves a fed¬ 
eral statute regulating commerce. 

Under general rules and subject to qualifications 
and limitations discussed supra §§ 45-52, a suit 
may be removable where it involves a federal stat¬ 
ute regulating commerce,77 and the fact that plain¬ 
tiff does not rely on a law regulating commerce does 


not preclude removal if, as a matter of law, his 
case must stand or fall, or its correct determination 
depends, on the effect or validity of congressional 
legislation enacted imder the commerce clause of 
the Constitution,*78 -but a case is not removable 
on the ground in question if it did not arise under 
any federal laws, the Federal Constitution, or trea- 
ties,78 even though brought by a common carrier 
operating under the rules of the interstate comv 
^ merce commission and engaged in hauling inter¬ 
state shipments.^® 

A suit asserting a state’s right to regulate in¬ 
terstate commerce raises a question under the Con¬ 
stitution of the United States, since the exclusive 
power to regulate such commerce is vested by the 
Constitution in congress.^l An action, however, 
against an interstate carrier based solely on a state 
statute is not removable.®^ It is not of itself 


72. U.S.—Bonin v. Gulf Co., La., 25 
set. 608. 198 U.S. 116, 49 L.Ed. 
970. 

54 C.J. p 235 note 18. 

73. XJ.S.—Galveston, etc., R. Co. v. 
Texas, Tex., 18 S.Ct. 603, 170 U. 
S. 226, 42 L.Ed. 1017. 

54 C.J. p 235 note 19. 

74. XJ.S.—In re Helena, etc., Smelt- 
ingr, etc., Co., CLC.Mont., 48 F. 609 
—^Trafton v. Nougrues, C.C.CaL, 24 
P.Cas.Ko.14,134, 4 Sawy. 178. 

54 C.J. p 235 note 20. 

75. XJ.S.—^In re Helena, etc.. Smelt¬ 
ing, etc., Co., C.C.Cal., 48 F« 609. 

76. XJ.S.—^Los Angeles Farming, eta, 
Co. V. Hoff, aC.Cal., 48 F. 340. 

54 C.J. p 235 note 22. 

77. XJ.S.—^Larkin v. Roseberry, !D.C. 
Ky., 54 F.Supp. 373. 

54 O.J. p 235 note 25. 

Tennessee Valley Authority Act 

(1) The Tennessee Valley Author¬ 
ity Act is a law regulatmg com¬ 
merce, so as to authorize removal of 
state court suits against such au¬ 
thority to federal court.—Grant v. 
Tennessee Valley Authority, BJC. 
Tenn., 44 F.Supp. 589. 

(2) Actions against the Tennessee 
Valley Authority, incorporated by act 
of congress, to recover damages for 
destruction of crops by flood wa¬ 
ters, are properly triable in federal 
district court as arising under law 
regulating commerce, especially 
where wrongs charged concern reg¬ 
ulation of water in Tennessee Riv¬ 
er, an important charter right con¬ 
ferred by such act.—Grant v. Ten¬ 
nessee Valley Authority, supra. 
Bailway 3^bor Act 

An action against railway express 
agency by employee to establish her 
seniority status superior to that of 
another employee under Railway La¬ 
bor Act was removable to federal 


district court as a suit under a law 
regulating interstate commerce.— 
Primakow v. Railway Exp. Agency, 
D.aWis., 57 F.Supp. 938. 

Labor Management Belations Act 

(1) VTiether suit commenced in 
state court to enjoin picketing was 
removable to federal court on ground 
that it arose out of Labor Manage¬ 
ment Relations Act, commonly known 
as the Taft-Hartley Act, regulating 
commerce, depended on whether com¬ 
plaint showed a controversy affect¬ 
ing interstate commerce within 
meaning of such act and whether al¬ 
leged illegality of defendants* acts, 
as set forth in complaint, necessari¬ 
ly stemmed from such act—^Poca- 
hoirtas Terminal Corp. v, Portland 
Bldg. & Const. Trade Council, D.C. 
Me., 93 F.Supp. 217. 

(2) Where employee seeking in¬ 
junction alleged that he had author¬ 
ized his employer to deduct from his 
wages his union dues, and turn them 
over to local union, but that local 
umon had been expelled from inter¬ 
national union, and, therefore, em¬ 
ployee’s rights were threatened, is¬ 
sue raised was not cognizable in, 
and not removable to, XJnited States 
district court, in absence of diversity 
of citizenship, since plaintiff was 
neither a labor organization nor cm 
employer nor did an assignment of 
wages arise under any act of con¬ 
gress regulating commerce.—^Zaleski 
V. Local 401 of XJnited Elec., Radio & 
Mach. Workers of America, D.C.N.J., 
91 F.Supp. 552. 

Katioiial 3^bor Belations Act 

An action by the state, on rela¬ 
tion of the attorney general, seeking 
to enjoin defendants from proceed¬ 
ing as agents of national labor rela¬ 
tions board with a hearing in a rep¬ 
resentation proceeding which the 
board was eonducting, which action 
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was filed in a state court, was prop¬ 
erly removed to federal court as a 
suit arising under a federal law reg¬ 
ulating commerce.—State of Florida 
ex rel. Watson v. Bellman, C.C.A. 
Fla., 149 F.2d 890. 

Fair Labor Standards Act 

(1) Suit under Pair Labor Stand¬ 
ards Act is removable from state 
court to federal district court re¬ 
gardless of diversity of citizenship, 
as a suit arising under laws of XJnit¬ 
ed States within Removal Act—Son- 
nesyn v. Federal Cartridge Co., DXJ. 
Minn., 54 F.Supp. 29—McGarrigle v. 
11 West Forty-Second Street Corp., 
D.C.N.T., 48 F.Supp. 710. 

N.T.—Majewski v. Johanson Glove 
Co., 45 N.T.S.2d 419. 

(2) It has been held, however, that 
cm action to recover unpaid mini¬ 
mum wages cmd overtime compensa¬ 
tion allegedly due under the act wcus- 
not cm emtion arising under the Con¬ 
stitution or laws of the XJnited 
States, and removal of the CLction. 
from state to federal court was not 
authorized.—^Phillips v. Pucci, B.C. 
Mo., 43 F.Supp. 253. 

(3) Provision in the act that ac¬ 
tion thereunder may be maintained 
in any court of competent jurisdic¬ 
tion as precluding removal from 
state court to federal court see su¬ 
pra S 25. 

78. XJ.S.—Downey v. Geary-Wrlght 
Tobacco Co., D.C.Ky., 39 F.Supp. 
33. 

79. U.S.—National Lock Co. v. Chi¬ 
cago Regional Labor Board, D.O. 
HI., 8 F.Supp. 820. 

80. XJ.S.—^Braswell v. McGowan, D. 
C.Tex., 82 F.Supp. 678. 

8L XJ.S.—^Blease v. Safety Transit 
Co., C.C.A.S.C., 60 P.2d 862. 

82. XJ.S.—^Brashecu* v. Louisville, 
etc., R. Co., D.C.Ey., 82 F.2d 378—^ 
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sufficient ground for removal that there may be a 
defense under the commerce clause of the Federal 
Constitution,under statutes regulating interstate 
commerce,84 or under other statutes regulating 
commerce.85 

§ 56. -Monopolies 

The removability of certain suits based on, or to en¬ 
force, the federal anti-trust statutes has been recognized, 
but a suit brought to declare a contract void on the 
ground that it violated the statute has been held not re¬ 
movable, that not being one of the methods specified In 
the federal act for Its enforcement. 

The removability, on the ground that laws of the 
United States are involved, of certain suits based 
on, or to enforce, the federal anti-trust statute has 
been recognized,86 even where the state court did 
not have jurisdiction of the suit,87 or where the 
question as to the right of plaintiff to maintain 
the action was involved.88 It has been held, how¬ 
ever, that the federal court should not have re¬ 
tained, after removal, jurisdiction of a suit brought 
by a state to declare void a contract on the ground 
that it violated the federal anti-trust law,8® as the 
suit was not maintainable, since it vras not one of 
the methods specified in such federal act, for its 
enforcement^o 

State statutes. The removability, on the ground 
here under consideration, of a suit to recover 
penalties under a state anti-monopoly statute, 
or otherwise to enforce such a statute,82 has been 
denied. 

§ 57. - Shipments of Goods 

The right to remove, as arising under laws of the 


United States, has been recognized or upheld in the 
case of actions against railroad companies arising qut 
of the shipment of goods in interstate commerce. 

The right to remove, as arising under laws of the 
United States, has been recognized or upheld in 
the case of actions against railroad companies for 
injury to, or loss of, property shipped by rail in in¬ 
terstate commerce,83 of actions based on excess 
freight charges for interstate shipments,84 of ac¬ 
tions based on delay in furnishing cars for inter¬ 
state shipments,^® and of actions in which recovery 
of attorney’s fees in connection with the violation 
of duty by an interstate carrier by railroad is 
sought36 The right to remove on the ground here 
under consideration has been denied, however, in 
the case of an action based on a contract between 
a railroad company and defendant by which de¬ 
fendant assumed liability for the damage involved, 
notwithstanding the railroad company’s liability 
was fixed by a federal statute,®^ and also in the 
case of an action for damages brought under a 
state statute.38 

§ 58. -Personal Injuries 

Actions aga'nst interstate carriers for personal inju¬ 
ries, whether based on common.law liability, state stat¬ 
utes, or the Federal Safety Appliance Act, are generally 
held not removable as arising out of the Constitution, 
laws, or any treaty of the United States. 

An action at common law for injury or death 
resulting from a collision with an interstate car¬ 
rier at a railroad crossing is not removable as 
arising under the Constitution or laws of the Unit¬ 
ed States or any treaty.® 8 So, it has been held 
that an action for damages growing out of the 
failure of a carrier to comply with the provisions 


Venner v. New York Cent. R. Co., 
C.C.A.Ohio, 293 F, 373. 

Pa.—Commonwealth v. Twenty-nine 
Cases of Whiskey, Com.Pl., 21 Leh. 
CO.L..J. 177. 

64 O.J. p 235 note 26. 

83. Miss.—State v. Louisville, etc., 
R. Co., 61 So. 425, 104 Miss. 413. 

54 C.J. p 236 note 27. 

84. U.S.—Smith v. Barnett, D.C.N. 
T.. 242 F. 83. 

54 C.J. p 236 note 28. 

85. U.S.—VIsayan Refiningr Co. v. 
Standard Transp. Co., D.C.N.T., 17 
F.2d 642—Monroe v. Detroit, etc., 
R. Co., D.C.Mich., 257 P. 782. 

86. U.S.—Chalmers Chemical Co. v. 
Ohadeloid Chemical Co., C.C.W.Va., 
175 P. 995. ^ 

54 C.X p 236 note 31. 

87. U.S.—General Inv. Co. v. Lake 
Shore, etc., R. Co., Ohio, 43 S.Ct 
106, 260 U.S. 261, 67 L.Ed. 244. 

54 C.J. p 236 note 32. 


Removability as depending on juris¬ 
diction of state court generally see 
supra S 27. 

88. Mich.—^Attorney General v. 
•Michigan Bell Tel. Co., 209 N.W. 
200, 235 Mich. 416. 

54 C.J. p 236 note 33. 

89. U.S.—-Minnesota v. Northern 
Securities Co., Minn., 24 S.Ct. 598, 
194 U.S. 48, 48 L.Ed. 870. 

54 C.J. p 236 note 34. 

90. U.S.—^Minnesota v. Northern Se¬ 
curities Co., supra. 

91. U.S.—South Carolina v. Virgin- 
ia-Carolina (Chemical Co., C.C.S.C., 
117 P. 727. 

92. U.S.—Minnesota v. Northern Se¬ 
curities Co., Minn., 24 S.Ct. 598, 
194 U.S. 48, 48 L.Ed. 870—Ohio v. 
Swift, C.C.A.Ohio, 270 P. 141, cer¬ 
tiorari denied 42 S.Ct. 47, 257 U. 
S. 633, 66 L.Ed. 407, appeal dis¬ 
missed 43 S.Ct. 22, 260 U.S. 145. 
67 L.Ed. 176—Commonwealth of 
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Massachusetts v. McHugh, D.C. 
Mass., 71 F.Supp. 516. 

54 C.J. p 236 note 37. 

93. U.S.—Great Northern R. Co. v. 
GaJbreath Cattle Co., Mont., 46 
S.CL 439, 271 U.S. 99, 70 L.Ed. 854. 

54 C.J. p 236 note 40. 

94. U.S.—Wieland v. New York 
Cent. R. Co., D.C.N.T., 9 P.Supp. 
572. 

54 C.J. p 237 note 41. 

95. U.S.—Williams v. New York, 
etc., R. Co., C.C.A.Va., 11 P.2d 368, 
45 A.L.R. 437. 

96. U.S.—Smith v. Atchison, etc., R. 
Co., D.C.Kan., 210 P. 988. 

97. U.S.—^Emery v. American Re¬ 
frigerator Transit Co., Iowa, 38 
S.Ct. 414, 246 U.S. 634, 62 L<.Ed. 
912. 

98. U.S.—^Brashear v. Louisville, 
etc., R. Co., D.C.Ey., 32 P.2d 373. 

99. U.S.—Cheyne v. Atchison, T. & 
S. P. Ry. Co., C.C.A.Cal., 125 P.2d 
49. 
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of the Federal Safety Appliance Act does not take 
its origin in the laws of the United States in the 
sense of the Removal Act,^ and that the action is 
not removable where there is no controversy as 
to the validity, construction, or effect of the act 
in question,2 or as to what law was applicable to 
the case,3 although there is some authority up¬ 
holding the right of removal.'* Furthermore, the 
cause is not removable on the ground here under 
consideration where an action for an injury to the 
employee of a railroad company is one at common 
law,5 or is based on a state statute,® or where a 
proceeding for an injury to a person working on 
a floating dry dock is brought under a state work¬ 
men's compensation act^ 

Actions under Federal Employers^ Liability Act, 
As discussed supra § 20, under express statutory 
provisions no action arising under the Federal Em¬ 
ployers’ Liability Act brought in a state court of 
competent jurisdiction is removable to a federal 
court on any ground except when brought against a 
receiver appointed by a federal court. Prior to the 
enactment of the amendment prohibiting the re¬ 
moval of such cases, the removability on the ground 
here under consideration was recognized or upheld 
in several cases® and denied in others.® 

§ 59. - Obstruction and Use of Navigable 

V/aters 

A suit involving navigable waters may be removable 
as one involving the Constitution or laws of the United 
States, but not merely because it is subject to a defense 
based on such Constitution or law or where based solely 
on a colonial charter confirmed by the state, or on a state 
law. 

A suit by a state to compel the removal of an 
obstruction on a navigable stream, on the theory 
that the obstruction was maintained in violation of 


a provision of the enabling act of the state, may 
be removable as one arising under the Constitution 
or laws of the United States,^® and a suit by the 
people of a state to enforce an alleged right, based 
ultimately on federal statutes, to have a sufficient 
flow of water to maintain the waters of a canal 
at a certain level has also been held to be remov- 
able.ii A suit involving navigable waters is not 
removable, however, on the ground under consider¬ 
ation merely because it is subject to a defense based 
on such Constitution or law,i2 or where plaintiff’s 
claim is based solely on a colonial charter which 
was confirmed by the state,^3 or on state law,i^ 
as in the case of proceedings brought by the state 
in accordance with state law to condemn a bridge 
over navigable waters, as authorized by the special 
federal statute permitting the erection of the bridge 
and providing for its purchase or condemnation by 
the state.i5 

§ 60. Revenue and Taxation 

The removability of a suit arising under a federal 
statute providing for Internal revenue has been recog. 
nized, but a suit by a state to recover taxes or penalties 
levied under Its own revenue laws or by county author!* 
ties to collect taxes levied under a state statute is not 
removable on the ground that federal laws are involved. 

The removability of a suit arising under a fed¬ 
eral statute providing for internal revenue has 
been recognized.^® So, a construction of the laws 
of the United States is involved, rendering the cause 
removable, in certiorari proceedings to review an 
assessment on claim of exemption because of a con¬ 
tract with the United States.i'^ In view of the rule, 
that the fact that the suit arises under the Con¬ 
stitution or laws’ of the United States must appear 
from the allegations of plaintiffs pleading, however, 
a suit by a state to recover taxes^® or penalties^® 


1. U.S.—Andersen v. Bingrham & G. 
Ry. Co., C.A.Utah. 169 F,2d 328— 
Leggrett v. Great Northern R. Co., 
C.C.Mlnn., 180 P. 314. 

S. Utah.—^Andersen v. Bingham & 
G. Ry. Co., C.A.Utah, 169 F.2d 328. 
54 C.<T. p 237 note 51. 

a> U.S.—^Leggett v. Great North¬ 
ern R. Ca, C.C.Minn., 180 F. 314. 

4. Ky.—Nicholas v. Chesapeake, 
etc., R. Co., 105 S.W. 481, 127 Ky. 
310, 32 Ky.Lu 270, 17 L..R.A.,N.S., 
861. 

& Mo.—Shohoney v. Quincy, etc., R. 
Co., 122 S.W. 1025, 223 Mo. 649. 

Si U.S.—^Thompson v. Wabash R. 

Co., C.aMo., 184 F. 554. 

54 C.J. p 237 note 54. 

7. tJ.S.—^Berton v. Tietjen, .etc.. Dry 
Dock Co., D.GN.J., 219 P. 763. 


8- U.S.—dark v. Southern Pac. Co., 
C.C.Tex, 175 F 122, 

54 C.J. p 237 note 48. 

9. U.S.—^Leggett v. Great Northern 
R, Co., C.C.Minn., 180 P. 314. 

10. U.S,—New Orleans, etc., R. Co. 
v. Mississippi, Miss., 102 U.S. 135, 
26 L.Ed, 96. 

54 C.J. p 237 note 59. 

11. U.S.—^Illinois V. Chicago Sani¬ 
tary Dist., C.C.I11., 98 F. 150. 

Removability of suits by state in 
general see supra § 52. 

12. U.S.—^Beaumont v. Texas, etc., 
R. Co., D.C.Tex., 296 F. 523. 

54 C.J. p 238 note 61. 

13. U.S.—Staxin v. New Tork, N.T., 
6 S.Ct 28, 115 U.S. 248, 29 L.Ed. 
248. 

54 C.J. p 238 note 63. 

14. U.S.—^Dalles, etc,. Perry Co. v. 
Hendryx, aC.Or.,. 189 P. 266. 


15. Wash.—State ex rel. Bremerton 
Bridge Co. v. Superior Court for 
Kitsap County, 76 P.2d 990, 194 
Wash. 7. 

16- U.S.—Crawford v. Hubbell, C.C. 

N.T.. 89 F 1. 

54 C.J. p 238 note 65. 

Under Bemoval Act of 1875 
Iowa.—^Richards v. Rock Rapids, 33 
N.W. 372, 72 Iowa 77. 

54 aj. p 238 note 72. 

17. N.T.—^People ex rel. Donner- 
Hanna Coke Corporation v. 3urke, 
254 N.Y.S. 22, 141 Misc. 663. ‘ 

1& Ind.—Darnell v. State, 90 N.B. 
769, 174 Ind. 143, aflEIrmed 33 S.Ct. 
120, 226 U.S. 390, 67’L.Bd. 267. 

54 C.J. p 238 note 67. 

19. U.S.—-Postal TeL Cable Co. v. 
' Alabama, Ala., 15 S.Ct, 192, 165 U- 
S. 482, 39 LuEd. 231- 
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levied under its own revenue laws, or a suit by | 
county authorities to collect taxes levied under a | 
state statute,20 is not removable on the ground j 
here under consideration, notwithstanding defend¬ 
ant interposes a defense based on the Constitution 
or laws of the United States and an action for 
conversion of collateral deposited with the surety 
on a bond filed with the collector of internal reve¬ 
nue is not removable, even though the bond was 
given pursuant to provisions of the federal inter¬ 
nal revenue act2 2 Where, however, the right to 
assess a national bank’s surplus is claimed by a 
city, in good faith, to be granted by federal and 
state statutes, the latter depending on the former 
for its validity, an appeal by the bank to the state 
court from an order of the board of mayor and 
commissioners of the city approving a tax assess¬ 


ment is a removable suit arising substantially out 
of a law* of the United States.23 

§ 61. Postal Laws 

The removab.Iity of actions arising under the postal 
laws has been recognized. 

The removability of actions arising under the 
postal laws has been recognized.** 

§ 62. Indians 

The removability of suits applicable to the status 
and rights of Indians has been recognized. 

The removability of a suit arising under federal 
lavs applicable to the status and rights of Indians 
has been recognized,*® and statutes providing there¬ 
for, being remedial statutes,*® must be given a 
broad meaning;** but an action in the nature of 


20. U.S.—Sawyer v. Kochersperger. 
Ill., 18 S.Ct 946. 170 U.S. 303. 42 
LuEd. 1046. 

21. U.S.—Kentucky v. Chicago, etc., 

R. Co.. C.C.Ky., 123 P. 457. 

54 O-J. p 238 note 70. 

22. Pa.—^Hannum v. New Amster¬ 
dam Casualty Co.. 199 A. 331. 330 
tPa. 353. 

23. U.S.—City of Hattiesburg v. 
First Nat Bank. D.C.Miss., 8 P. 
Supp. 157, reheard 9 P.Supp. 619. 

24. U.S.—-Porter v. Coble. Neb., 246 
P. 244, 168 C.CJL 404. 

54 C.J. p 238 note 74. 

25. U.S,—-Walker v, Spencer, C.C.A. 
Okl., 123 P.2d 347. certiorari do¬ 
med 62 S.Ct 1296. 316 U.S. 692. 86 
Li.Ed. 1763—^McKay v. Rogers, C.C. 
A-Okl., 82 P.2d 795—U. S. v. Mid- 
Continent Petroleum Corporation, 

C. C.A.Okl., 67 P.2d 87, certiorari 
denied Hosey v. Mid-Continent Pe¬ 
troleum Corporation, 64 S.Ct 846, 
290 U.S. 702, 78 KEd. 603—Kirby 
V. Parker, D.aOkl., 68 P.Supp. 309 
—City of Salamanca v. Seneca Na¬ 
tion of Indians, D.C.N.T., 47 P. 
Supp. 939—Seber v. Spring Oil Co., 

D. C.Okl., 38 P.Supp. 805—Howell v. 
Porter, D.C.Okl., 29 P.Supp. 935- 
Brann v. McBurnett, D.C~ALrk., 29 
P.Supp. 188—^Bond v. Tom, DXJ. 
Okl., 25 P.Supp. 157, aflarmed, C.C. 
A., U. S. V. Bond, 108 P.2d 504— 
Jackson v. Gates OH Co., C.C.A. 
Okl., 297 P. 649. 

54 C.J. p 238 note 76, p 315 note 67. 

26. U.S.—U. S. V. Thompson, C.C.A. 
Okl., 128 P.2d 173—^In re Micco*s 
Estate, D.aOkL, 59 P.Supp. 434, 
appeal dismissed GLCLA., 157 F.2d 

62. I 

ar. U.S.—Howell V. Porter, B.C. 

Okl., 29 P.Supp. 935. 

Freswnptions as to language used 

(1) Congress must be presumed to 
have used the word “suit” la its or¬ 
dinary end accepted meaning as not 


including a probate proceeding.—^In 
re Micco’s Estate, D.C.Okl., 59 F. 
Supp. 434, appeal dismissed, C.C.A., 
157 P.2d 62. 

(2) Presumption existed that con¬ 
gress chose broad language with de¬ 
liberation.—^U. S. V. Pixico, C.C.A- 
Okl., 116 P.2d 389, followed in U. S. 

V. Brown. 116 P2d 501, U. S. v. 
Gipson, 116 P.2d 601, and U. S. v. 
Johnson, 116 P.2d 601. 

<3) It would be presumed that con¬ 
gress in passing the act was aware | 
of limitation on jurisdiction of pro¬ 
bate courts or county courts of Okla¬ 
homa under Oklahoma constitution. 
—In re Micco's Estate, supra. 

*<Partiei^ 

In determining whether action 
against full-blood Creek Indian was 
removable to the federal court, In- 
dian*s restricted heirs, although not 
formally named as paa^es to the ac¬ 
tion, were constructively “parties” 
through the administrator in sense 
that their interests in the estate 
would be bound by any judgment 
rendered in favor of plaintiff.—Walk¬ 
er V. Spencer, C.C.A.Okl., 123 P.2d 
847, certiorari denied 62 S.Ct. 1296, 
816 U.S. 692. 86 LuBd. 1763. 

Statute complete within itself 

The act providing for removal of 
causes to federal court, where a 
member of the Five Civilized Tribes 
or the restricted heirs or grantees of 
su<^ Indian are parties claiming ti¬ 
tle to allotted land or proceeds there¬ 
from, is complete within itself and 
authorizes the removal of a cause 
or proceeding coming fairly within 
I the range of its provision, even 
though other independent grounds of 
federal Jurisdiction are not present. 

—^Butler V. Denton, C.C.A-Okl., 
160 P-2d 687—U. S. V. Pixico, C.C 
A-Okl., 115 P.2d 389, followed in 
U. S. V. Brown, 116 P.2d 501, U. 
S. V. Gipson, 116 P.2d 601, and U. 
S. V. Johnson, 116 P.2d 501—-Caesar 
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V. Burgess, CCA-Okl.. 103 F.2d 
503. 

Okl.—^Holmes v. Sinclair Prairie Oil 
Co., 218 P.2d 382, 203 Okl. 66. 

Bight of tmited States imder stat¬ 
utes 

(1) Under statute relating to state 
court actions involving allotted In- 
, dian lands and the proceeds thereof. 

government has a right of removal 
when a notice is served on it show¬ 
ing that an interest of one of Its 
Indian wards is involved in action.— 
House V. U. S.. C.C.A.Okl., 144 P.2d 
555, certiorari denied 65 S.Ct. 270. 323 
U.S. 781, 89 L..Ed. 624. 

(2) The test of right of United 
States to remove case Is not the ca¬ 
pacity of United States successfully 
to maintain the suit—^Howell v. Por¬ 
ter, D.C.Okl., 29 P.Supp. 936. 

(3) The statute does not reoiuire 
United States to pcurtlcipate in such 
cases, but merely affords United 
States the right to select the forum 
for the trial of such cases.—^Howell 

|v. Porter, supra. 

(4) It is not necessary that Unit¬ 
ed States file pleading or participate 
in trial after removal of case to fed¬ 
eral court—^Howell v. Porter, su¬ 
pra. 

Frooeedlngs removable uuder statute 

(1) The effect and force of stat¬ 
ute providing that cases affecting 
lands or members of Five Civilized 
Tribes could be removed to federal 
couirt and that judgments in such 
cases would be binding on United 
States, were not limited to suits in¬ 
volving lands encumbered by restric¬ 
tions against alienation, or in which 
United States could prevail. Act 
AprU 13. 1926, 44 Stat. 339.—Howell 
V. Porter, supra. 

(2) Any cause fairly coming with¬ 
in reach of statute may be removed 
under provisions of such statute.— 
U. S. V. Pixico. C.C.A.Okl.. 115 P.2d 
389, followed in U. S. v. Brown, 116 
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ejectment brought by an Indian was not removable 
merely because a defense arising under a federal 
law might be interposed-^ 

§ 63. Officers or Agents of United States, and 
Persons Claiming under Such Offi¬ 
cers or Agents 

In the absence of special authorf 2 ation, the mere 
fact that defendant is an officer of the United States, 
or that the action is between such officer and his deputy, 
or by a corporation being managed by a federal operat¬ 
ing manager, Is not ground for removal, although the 
suit is removable if the suit arises under the laws of 
the United States. 

In the absence of special authorization the mere 
fact that defendant is an oflScer of the United 
States,29 or that the action is between such an offi¬ 
cer and his deputy 90 or that the action is by a cor¬ 
poration which was being managed by a federal 
operating manager,91 is not ground for removal. 
It has, however, been held or recognized that suits 
against officers of the United States based on acts 
done by virtue of or under color of their office 
arise under the laws of the United States and may 
be removed,92 as, for example, suits or actions 
for damages99 or to enjoin the performance of 
certain acts connected with the office.94 In any 


event, in order that a suit against an officer of 
the United States may be removable on the ground 
here under consideration, the fact that it arises 
under the Constitution or laws of the United States 
must appear on the face of plaintiff’s pleading, in 
accordance with the rules discussed infra § 77e, 
and the right to remove may not be based on a 
defense so arising.35 

Actions against private persons. The mere fact 
that a private person has acquired property through 
an act of an officer of the United States does not 
render removable an action against such person, 
in which plaintiff seeks to establish certain rights 
in respect of such property,*^ but it has been 
held that an action based on the alleged fact that 
defendant wrongfully caused a United States mar¬ 
shal to levy execution on plaintiff’s property was 
held one arising under the Constitution or laws of 
the United States.97 

§ 64. —- Director General of, or Govern¬ 
ment Agent for, Railroads 

Under the prohibition of the act under which rail¬ 
roads were taken under federal control, the removability 
of certain actions against the director general of, or 
government agent for, the railroads was denied, although 
the removability of actions for injury to live stock dur- 


P.2d 501. U. S. V. Gipson, 116 P.2d 
501, and U. S. v. Johnson, 116 F.2d 
601. 

(3) The statute is broad enough to 
authorize removal of contested pro¬ 
ceeding for probate of will of full- 
blood restricted Indian whose estate 
consists exclusively of restricted 
lands and restricted moneys and who 
was survived by Indian heirs.—^Berry 
V. Brokeshoulder, C.C.A.Okl., 162 F. 
2d 651—Caesar v. Burgess, G.C.A. 
Okl., 103 F.2d 503. 

(4) Proceeding to probate and to 
determine validity of will of restrict¬ 
ed full-blood, enrolled Choctaw In¬ 
dian alienating his restricted, allot¬ 
ted, and inherited lands and restrict¬ 
ed proceeds derived therefrom, which 
lands and proceeds were claimed by 
Indian's full brother and only heir, 
was held removable flrom state to 
federal court.—In re Palmer’s Will, 
D.C.Ofcl., 11 F.Supp. 301. 

(6) But the government was not 
entitled to have question of heir¬ 
ship determined by federal district 
court, since probate proceeding is 
not removable under act pertaining 
to actions involving restricted In¬ 
dian lands or the proceeds therefrom. 
—^In re Micco’s Estate, DX;.Okl., 59 
F.Supp, 434, appeal dismissed, C.C.A., 
167 F.2d 62. 

(3) An action in which unenrolled 
Creek Indians presented rival claims 
of ownership to proceeds of oil and 


gas produced on land allotted to a 
full-blood Creek Indian, and which 
fund was in the custody of the sec¬ 
retary of Interior, was properly re¬ 
moved to federal court under statute 
—^Butler V. Denton, C.C.A.Okl., 150 
P.2d 687. 

(7) An action for recovery of dam¬ 
ages for permanent injury by pollu¬ 
tion to restricted land of a mem¬ 
ber of the Five Civilized Tribes in¬ 
volves an “interest in land” within 
statute.— li. S. V. Fixico, C.C.A.Okl., 

115 F.2d 389, followed in U. S. v. 
Brown. 116 F.2d 601, U. S. v. Gipson, 

116 F.2d 501, and U. S. v. Johnson, 
116 F.2d 501. 

(8) Action by heirs of deceased In¬ 
dian for accoimting agrainst dece¬ 
dent's business manager where no¬ 
tice served on superintendent of 
Five Civilized Tribes specifically set 
out that plaintilEs were restricted In¬ 
dians and that suit involved right 
to inherit allotted lands and money 
of deceased restricted Indians was 
removable notwithstanding the peti¬ 
tion on its face failed to allege facts 
showing that action was removable. 
—House V. U. S., C.C.A.Okl., 144 F. 
2d 555, certiorari denied €5 S.Ct. 270, 
323 U.S. 781, 89 Ii.Ed. 624. 

28. Okl.—Shellenbarger v. Fewel, 
124 P. 617, 34 Okl. 79. 

29- ICan.—Walker v. Coleman, 40 P 
640, 55 Ean. 381, 49 Am.S.B. 254. 
. 54 C.J. p 238 note 80. 
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Hemoval under special statutes ap¬ 
plicable to suits against partic¬ 
ular officers or persons: 
Appointed or acting under revenue 
law see infra §§ 78-84. 

Court officers see infra §§ 85-89. 
Officers of congress see infra S 90. 

30. Ark.—^Upham v. Scovllle, 40 
Ark. 170. 

N.C.—Setzer v. Douglass, 91 N.C. 426. 
54 C.J. p 239 note 81. 

31. TJ.S.—Consagra Coal Co. v. Bor¬ 
ough of Blakely, D.CJPa., 66 F. 
Supp. 76. 

32. U.S.—^Worth Side Canal Co. v. 
Twin Palls Canal Co., D.C.IdaJho, 
12 F.2d 311. 

54 C.J. p 239 note 82. 

33. U.S.—Steele v. Halligan, D.C. 
Wash., 229 F. 1011. 

54 C.J. p 239 note 83. 

34. U.S.—^Frank v. Leopold, etc., Co., 
C.C.Cal., 169 P. 922. 

54 C.J. p 239 note 84. 

35. U.S.—Walker v. Collins, Kan., 
17 S.Ct. 738, 167 U.S. 67, 42 L.Ed. 
76—Stanfield v. Umatilla Water 
Users' Assoc., C.C.Or., 192 F. 696. 

36. U.S.—Coyle v. Stern, La., 193 
P. 682, 113 C.C.A. 450. 

54 C.J. p 239 note 87. 

37. U.S.—Hurst V. Cobb, C.C.Tex., 
61 P. 1. 



76 C.J.S. BEMOYAL 

Ing transportation In interstate commerce was recog¬ 
nized. 

Where the act, under which the government took 
over the operation of the railroads during World 
War I provided that there should not be trans¬ 
ferred to a federal court any action which was 
not transferable prior to federal control, the remov¬ 
ability of certain actions against the director gen¬ 
eral of railroads^s and against the agent subse¬ 
quently designated by the president to be sued in re¬ 
spect of causes of action arising during operation 
by the government,^® including certain actions for 
personal injuries against the director general^® 
or against the designated agent,^i was denied. The 
removability of an action against the director gen¬ 
eral for injury to live stock during transportation 
in interstate commerce was, however, apparently 
recognized.^2 


OF CAUSES §§ 64-65 

§ 65. -Receivers for, or Agents for 

Stockholders of. National Banks 

Although there is authority for a different view, It Is 
usually recognized that a suit by or against the receiver 
or liquidating agent of a national bank arises under the 
laws of the United States and Is removable. 

Although there is authority for a different view,^® 
it is usually recognized that a suit by^^ or against^® 
the receiver of a national bank appointed by the 
controller of the currency arises under the laws of 
the United States and may be removed by defend¬ 
ant; and some of the cases rely on the statute giv¬ 
ing jurisdiction to federal courts of cases for wind¬ 
ing up the affairs of the bank as ground for removal 
of cases by receivers,^® or against receivers^^ or 
liquidating agents,^® and also against agents ap¬ 
pointed by shareholders of the bank in pursuance 
of federal statutes.**® 


as. U.S.—^Davis v. Slocomb, Wash., 
44 S.Ct. 59. 263 U.S. 158, 68 L.Ed. 
226. 

59. U.S.—^Davis v. Slocomb, supra— 
Shirer v. Davis, C.C.A.S.C., 295 F. 
317. 

54 C.J. p 239 note 91. 

40. U.S.—^Davis v. Slocomb, Wash., 
44 S.Ct 59, 263 U.S. 158, 68 L.Ed. 
226—^Loughnan v. Hines, D.C. 
Wash., 261 F. 218. 

64 C.J. p 239 note 92. 

41. U.S.—Davis v. Slocomb, Wash., 
44 S.Ct. 59, 263 U.S. 158, 68 L.Ed. 
226—Schroeder v. Davis, C.C.A.MO., 
82 F.2d 454. 

42. U S.—Hall V. Hayne, D.C.Mont., 
274 P. 237. 

Kemovabllity of actions against rail¬ 
road companies for injury to prop¬ 
erty in interstate commerce see 
supra § 57. 

43. U.S.—City of Corbin v. Varden, 
D.C.Ky., 18 P.Supp. 531, 533. 

“I am unable to concur in the view 
that as a matter of law, without 
regard to the questions actually and 
substantially Involved, every action 
brought in a state court against a 
receiver of a national bank, in his 
official capacity, ^arises under the 
laws of the United States.* *’—City 
of Corbin v. Varden, supra. 

Simple foreOlosiire prooeedi&g 
City*s suit to enforce state statu¬ 
tory liens of street improvement 
bonds wherein receiver of national 
bank in liquidation, which held a 
mortgage against property to which 
city's lien attached, was made a de¬ 
fendant in his official capacity, was 
lield not removable to federal dis¬ 
trict court on receiver's petition.— 
•City of Cbrbin v. Varden, supra. 
‘Suit to recover trust funds 

It has been held that a suit against 
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the receiver to recover certain mon¬ 
eys on the theory that they consti¬ 
tute a trust fund for plaintiff is 
not removable.—^Poweshiek County v. 
Merchants' Nat. Bank. 220 N.W. 63, 
opinion withdrawn 228 N.W. 32, 209 
Iowa 467. 

44. Tex.—Johnson v. Rankin, Civ. 
App., 95 SW. 665. 

Suits by or against national bank¬ 
ing associations see infra 3 69. 

45. U.S.—In re Commercial Nat. 
Bank, D.C.Pa., 45 P.Supp. 482. af¬ 
firmed, CC.A., In re Reed, 134 P. 
2d 172—^Luella Hannan Memorial 
Home V. First Nat. Bank, D.C. 
Mich., 31 P.Supp. 276—^Bank of 
America Nat. Trust & Savings 
Ass’n V. U. S. Nat. Bank of Los 
Angeles, D.C.Cal., 3 P.Supp. 990. 

54 C.J, p 240 note 99. 

46. U.S.—City Nat. Bank of Wichi¬ 
ta Falls V, Wichita Royalty Co.. D, 
C.Tex., 18 P.Supp. 609. 

47. U.S.—^Fash v. First Nat. Bank, 
C.C.A.Okl„ 89 P.2d 110—Bailen v. 
Deltrick, C.C.A.Mass., 84 P.2d 376, 
certiorari denied Deitrick v. Bai¬ 
len. 57 S.Ct. 44. 299 U.S. 679, 81 
L.Ed. 427—Neely v. Planters' Nat. 
Bank of Clarksdale, D.C.Mlss., 48 
F.2d 266, 

54 C.J. p 240 note 2. 

Action to establiflh priority to as- 
sets of national bank in receiver's 
hands involved caae for winding up 
of affairs of such bank, of which 
federal district court had original 
jurisdiction as repects right of re¬ 
moval.—^Bank of America Nat. Trust 
& Savings Ass'n v. U. S. Nat. Bank 
of Los Angeles, D.C.Cal., 8 P.Supp. 
990. 

Esohest proceeding under state 
statute against national bank's re¬ 
ceiver is a suit involving the wind¬ 
ing up of affairs of a national bank 
and as such is a suit arising under 
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^aws of the United States of which 
federal district courts are given 
original jurisdiction, and, hence, is 
removable to district court from state 
court.—^In re Commercial Nat. Bank, 
D.C.Pa., 45 F.Supp. 482. affirmed, G. 
C.A.. In re Reed. 134 F.2d 172. 

48. Crossbill 

(1) In national bank's suit on note 
and on indorsement of another note, 
where two defendants, one of whom 
was a stockholder of bank, filed a 
cross bill alleging bank's insolven¬ 
cy and praying for collection and 
restoration of all of bank’s assets 
vrhich had been bought by new bank 
and for distribution of assets to all 
creditors, suit was removable to fed¬ 
eral district court as a suit to wind 
up bank's affairs arising under the 
laws of the United States.—^Vichlta 
Royalty Co. v. City Nat. Bank of 
Wichita Falls, C.C.A.Tex., 95 P.2d 
671, rehearing denied 97 F.2d 249, af¬ 
firmed 59 S.Ct 420, 306 U.S. 103, 83 
L.Ed. 515. 

(2) In national bank's suit for ap¬ 
pointment of receiver for corpora¬ 
tion, cross complaint seeking to void 
transfer of bank's assets to successor 
bank because of insolvency and vol¬ 
untary liquidation, and seeking ac¬ 
counting, share in assets that hank's 
liquidating agent was administering, 
and ratable distribution among cred¬ 
itors of such assets, was held re¬ 
movable to federal court on petition 
of defendants in cross action, under 
statute relating to suits for winding 
up affairs of national banks.—City 
Nat. Bank of Wichita Falls v. Wichi¬ 
ta Royalty Co., D.C.Tex., 18 F.Supp. 
609. 

49, U.S.—North Dakota Guarantee 

Co. V. Hanway, N.D., 104 P. 369, 44 

C.C.A. 312—Snohomish County v. 

Puget Sound Nat Bank, CC.WaslL, 

81 P. 518. 

^ 54 C.J. p 240 note 8* 
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§ 66. Receivers Appointed by Federal Courts 

The fact that appointment of a receiver for a cor¬ 
poration was made by a federal court does not of It¬ 
self make all actions by or against such receiver a suit 
arising under the Constitution or laws of the United 
States as affects the right of removal, although the suit 
is removable where the validity of the order under which 
the receiver Is acting is brought in question. 

The fact that the appointment of a receiver for 
a corporation was made by a federal court does not 
of itself make all actions byor against^i such a 
receiver a suit arising under the Constitution or 
laws of the United States when the appointment 
was made under the general equity powders of the 
court; nor does the rule discussed supra § 63 which 
permits the removal of actions against oflScers of 
the United States because of acts performed under 
color of office or in the performance of their duties 
apply.52 It has been held, however, that, where the 
validity of an order under which the defendant re¬ 
ceiver was acting is brought in question, the suit is 

removable.53 

§ 67. Trustees in Bankruptcy 

In the absence of statute^ a suit by or against a 
trustee In bankruptcy Is not removable merely because 
of his status as trustee. 

In the absence of statute, a suit by^^ or against^s 
a trustee in bankruptcy is not removable merely 
because of his status as trustee; nor, it seems, 
is an action against him removable under the rule 
discussed supra § 63, permitting the removal of 
certain actions against officers of the United 
States.^® 


§ 68. Corporations Organized under Laws of 
United States, Officers of Such Cor¬ 
porations, and Persons Claiming un¬ 
der Such Corporations 

While, In the absence of statutesi It would seem that 
an action by or against a corporation organized under an 
act of congress would be removable as arising under the 
Constitution or laws of the United States, most actions 
of this character are not removable in view of the stat¬ 
ute limiting the original Jurisdiction of the federal dis¬ 
trict courts by providing that such courts shall not have 
jurisdiction of any suit by or against a corporation on 
the ground that it was Incorporated by or under an act 
of congress unless the United States is the owner of 
more than one half of its capital stock. 

While, in the absence of any statutory provision 
to the contrary, it would seem that an action by or 
against a corporation organized under an act of 
congress would be removable under the provision 
of the Removal Act authorizing the removal of suits 
arising under the Constitution or laws of the 
United States,®*^ particularly where the act which 
creates the corporation provides that all suits of 
a civil nature to which the corporation shall be 
a party shall be deemed to arise tinder the laws 
of the United States,®® it seems that at the present 
time most suits by or against a corporation or¬ 
ganized imder laws of the United States are not 
removable on the ground of such organization be¬ 
cause of the statute limiting the original juris¬ 
diction of federal district courts by providing that 
no such court shall have jurisdiction of any action 
or suit by or against any corporation on the ground 
that it was incorporated by or under an act of con¬ 
gress, unless the United States is the owner of 


50. tJ-S.—iPepp«r v. Roarers, C.C. 
Mass.. 128 F. 987. 

Removability of ancillary UtUration 
in general see supra S 24. 

51. U.S.—Gay v. Ruff, Ga., 64 S.Ct. 
608, 292 TJ.S. 25, 78 UBcL 1099. 
92 A.Ii.R. 970. 

54 C.J. p 240 note 7. 

Removability of actions agrainst fed¬ 
eral court receivers under statute 
relating to removal of actions 
against any officer appointed by 
federal courts see infra § 89. 
Removability of suits and prosecu¬ 
tions against officers of federal 
courts generally see infra S§ 85- 
89. 

62. XJ.S.—Gableman v. Peoria* etc., 
* R. Co.. Ind., 21 S.Ct. 171, 179 TJ.S. 
835, 45 luRd. 220. 

Rveservlng a,UMrtloa for appellate 
court 

If plaintiffs whose action against 
receiver appointed by federal court 
was removed to federal court ap- 
PiBaled from judgment rendered there- 
iiki right of qircult court of appeals 
to review action in removing cause 
on ouestioiL of jurisdiction would 


have been preserved whether or not 
question was expressly presented by 
appeal.—Windholz v. Everett, C.C.A. 
K.a, 74 P.2d 834. followed in Black¬ 
ley V. Powell, 74 F.2d 1009. 

63. Wls.—State v. Frost, 88 N.W. 

912, 89 N.W. 915, 118 Wls. ^28. 

64 C.J. p 240 note 10. 

54. TJ.S.—Spencer v. Puplan Silk 
Co.. Pa., 24 act. 174, 191 U.a 526, 
48 I/.Ed. 287. 

Am affected by oziginal jurisdiction 
of federal court 

Where action by trustees In bank¬ 
ruptcy for breach of contract was 
properly brought in state court by 
virtue of jurisdictional statutes of 
the state, on removal to the fed¬ 
eral court, the Bankruptcy Act relat¬ 
ing to the jurisdiction of controver¬ 
sies between trustees and others be¬ 
came material to the federal court's 
jurisdiction, and the section of 
Bankruptcy Act giving federal court 
jurisdiction over cases at law and 
equity as distinguished f^m bank¬ 
ruptcy between the trustee and ad¬ 
verse party, even if the required di¬ 
versity does not exist when the ao 
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tion is commenced In the federal 
court and defendant consents to the 
court's taking jurisdiction, did not 
apply to action begim by trustees in 
state court and removed by defend¬ 
ant to the federal coiirt on ground 
that defendant had thereby consent¬ 
ed to taking of Jurisdiction by the 
federal court.—Whitman v. Chicago 
& N. W. Ry. Co., D.aMinn., 70 P. 
Supp. 9. 

5B. TJ.S.—^Pord Motor Co. v. Auto¬ 
mobile Ins. Co., B.CMich., 18 P.2d 
415. 

64 C.J. p'241 note 14. 

Effect of statute permitting removal 
of acUons against officers of court 
see infra SS 85-89. 

56. TJ.S.—^Pord Motor Co. t. Auto¬ 
mobile Ins. Co., supra. 

57. TJ.S.—Grant v. Tennessee Valley 
Authority, D.C.Tenn., 44 P.Supp. 
589. 

54 C.J. p 241 note 18. 

58. TJ.S.—Conners v. Pederal Depos¬ 
it Ins. Corp., D.CPa., 89 P.Supp. 
8U, 
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more than one half of its capital stock,®® and even 
in respect of such corporations the act does not 
confer an absolute federal jurisdiction.®® Under 
the statutory exception an action against a cor¬ 
poration whose stock is technically wholly owned 
by another government-owned instrumentality in¬ 
stead of directly by the government is removable.®^ 
The purchaser at a foreclosure sale of the prop¬ 
erty of a railroad company organized under the 
laws of the United States, who assumes as part 
of the purchase price all liabilities incurred by 
the receivers in the foreclosure proceedings, does 
not represent such railroad company or the re¬ 
ceivers so as to be entitled to assert a right of re¬ 
moval which such company and its receivers might 
have had because of their status.®® 

§ 69. -National Banking Associations 

Actions by or against national banks are not remov- 

59. Ala.—Corpaa Juris cited in 
Kinney v. Federal Land Bank of 
New Orleans, 162 So. 30, 31, 228 
Ala. 25. 

54 C.J. p 241 note 20. 

National bankingr associations see in¬ 
fra § 69. 

Federal £and Bank 
Ala.—^Kinney v. Federal Land Bank 
of New Orleans, 162 So. 30, 228 
Ala. 25. 

Federal Depoadt Suraranoe Oorpora- 
tion 

U.S.—Conners v. Federal Deposit Ins. 

Corp., D.O.Pa„ 39 F.Supp. 812. 
ea U.S.—Belcher v. ^tna Life Ins. 

Co., D.C.Tez., 3 F.Supp. 809. 
ei. N.T,—Lew Morris Demolition 
CO. V. Metals Reserve Co., 61 N.T. 

S.2d 297, 183 Misc. 237. 

62. U.S.—^Reed v. Northern DPac. R. 

Co., C.C.Minn., 86 F. 817. 

63. Wash.—^National Bank of Com¬ 
merce V. GkiUand, 45 P. 35, 14 
Wash. 502. 

Suits by or against receivers of na¬ 
tional banks see supra 3 65. 

64. U.S.—GuUy v. First Nat. Bank. 

Miss., 57 S.Ct. 96. 299 U.S. 109. 81 
L.Ed. 70—^Neely v. Planters* Nat. 

Bank of Clarksdale. D.C.Mlss., 48 
F.2d 266—Luella Hannan Memorial 
Home y. First Nat. Bank, D.C.Mich., 

31 F.Supp. 276. 

64 C.J. P 242 note 27. 

6& U.S.—Gully V. First Nat Bank, 

Miss., 67 S.Ct 96, 299 U.S. 109, 81 
LtEd. 70—^Neely v. Planters* Nat 
Bank of Clarksdale. D.C.Mi8s., 48 
F.2d 266—^Moulton v. National 
Farmers* Bank, D.C.Mlnn., 27 F.2d 
403, appeal dismissed. C.C.A., 31 F. 

2d 1018 and 32 F.2d 78. 

Oa.—^Askins v. First Nat Bank, 188 
S.B. 574, 54 Ga.App. 596. 

N.T.—Bryce v. National City Bank 
of New Rochelle. 282 N.T.S. 913, 


able merely on the ground of federal Incorporation, but, 
where the action is clearly a case of winding>up the 
affairs of the association. It Is removable. 

By virtue of the statute providing that nation¬ 
al banking associations shall, for the purposes 
of actions by or against them, other than actions 
enumerated, be deemed citizens of the state in 
which they are located, actions by®® or against®^ 
national banks are not removable merely on the 
ground of federal incorporation. The provision 
of such statute which gives jurisdiction to federal 
district courts of cases for the winding-up of 
the affairs of national banks does not render re¬ 
movable an action against the bank alone to es¬ 
tablish the existence and validity of a claim against 
it,®® to compel liquidators to permit stockholders 
to inspect the bank records,®® to obtain an order 
appro\ung a trustee's account and relieving him 
of his trust,®*^ or to compel a reconveyance of real 

and no relief was asked which direct¬ 
ly affected the receiver, the action 
could not be removed to the federal 
court on ground that it was one for 
winding-up the affairs of a bank, 
since the receiver was not a neces¬ 
sary party.—^Luella Hannan Memori¬ 
al Home v. First Nat. Bank, supra. 

(4) The rejection of contract by 
the receiver is not an act which af-. 
fords the opposite party an action 
against the receiver for an admin¬ 
istration claim, as respects whether 
receiver is a necessary party,—^Luella 
Hannan Memorial Home v. First Nat. 
Bank, supra. 

(5> Receiver was not a necessary 
party, notwithstanding the lessor in¬ 
tended eventually to obtain payment 
of its claim from the receiver.-^ 
Luella Hannan Memorial Home y. 
First Nat. Bank, supra. 

(6) Even if the receiver was a 
necessary party to the action, where 
the action was against the bank alone 
and the receiver appeared not in the 
capacity of a party but only as agent 
of the bank, the action was not re¬ 
movable by the bank from state to 
federal court, since the bank and its 
receiver are distinct parties with dis¬ 
tinct rights regarding Jurisdiction.— 
Luella Hannan Memorial Home v. 
First Nat. Bank, supra. 

66- U.S.—Seufert v. Commercial 

Nat. Bank in Shreveport, D.C.La, 
16 F.Supp. 871. 

67- N.J.—^In re Ffreeman, 27 A.2d 
201, 132 N.J.Bkl. 136, 

Wlimre receiver was an. unnecessary 

party and was not Joined in proceed¬ 
ing brought by trustee holding title 
to land in trust for benefit of defunct 
' national bank and predicated on a 
trusteeship that came Into-being pri¬ 
or to receiver's appointment, proceed¬ 
ing could not, at receiver's instance. 


246 App.Div. 608—Bryce v. Nation- j 

al City Bank of New Rochelle. 282 

N.T.S. 915. 246 App.Div. 608. 

54 C.J. p 242 note 29. 

DiscontlnTLanoe of a suit against 
the receiver of a national bank, and 
subsequent failure to mention in the i 
declaration that the bank was insol¬ 
vent and in control of a federal re- | 
ceiver do not authorize removal from j 
the state to a federal court of a cause 
of action by common creditors to es¬ 
tablish the validity of claims against 
the bank by suit in state court.—Con¬ 
nolly V. First Nat. Bank-Detroit, C. 

C. A.Mlch.. 86 F.2d 683. certiorari de¬ 
nied First Nat. Bank. Detroit v. Con¬ 
nolly, 57 S.Ct. 795, 301 U.S. 692, 81 
L.Ed. 1348. 

Action against bank for receiver’s 
breach of lease 

(1) It has been held that an action 
by the lessor against an insolvent 
national bank in the hands of a re¬ 
ceiver for the receiver's breach of 
the terms of a lease by abandonment 
of the leased premises and refusal to 
pay rental installments is not re¬ 
movable by the bank from the state 
to the federal court.—^Luella Hannan 
Memorial Home v. First Nat. Bank, 

D. C.Mich.. 31 F.SUPP. 276. 

(2) On identical facts in the same 
court, however, a different Judge 
came to exactly the opposite conclu¬ 
sion, holding that the case was re¬ 
movable as one winding-up the affairs 
of a national banking association.— 
General Electric Realty Corp. v. First 
Nat. Bank-Detroit, D,C.Mlch., 28 F. 
Supp. 664. 

(3) In support of the decision 
holding the case not removable, it 
was said that, even If the lessor^s 
cause of action did not ripen until 
rejection of the lease by the bank's 
receiver, where the action was one 
for money Judgment against the bank 
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estate but the rule is otherwise where the bank 
and its receiver are joined as parties defendant,®^ 
or where the action is clearly a case of winding-up 
the affairs of a national banking association.^® 
There is authority for the view that an action to 
set aside a proceeding by which it was sought to 
liquidate and dissolve a national bank is based on 
federal laws and is, therefore, removable.^1 

A suit to recover a state tax on national bank 
shares is an action on an obligation imposed by 
authority of a state statute,'^^ and the existence 
of a federal statute permitting such taxation does 
not change the basis of the suit,^^ even though 
the federal law is evidence to prove the state stat¬ 
ute valid.7^ A state tax collector’s suit against a 
new bank for taxes against a national bank, the 
liabilities of which were assumed by defendant 
on taking over its assets, is not removable on the 
theory that it was a suit to wind-up the affairs 
of a national bank, since it was merely a suit 
against the new bank on its contract^® 

Suit arising out of transactions involving inter- 
national or foreign banking, etc. A statute provid¬ 
ing that all suits of a civil nature to which any 


corporation organized under the laws of the Unit¬ 
ed States shall be a party, arising out of transac¬ 
tions involving international or foreign banking^ 
or banking in a dependency or insular possession of 
the United States, or Out of other international or 
foreign financial operations, shall be deemed to 
arise under the laws of the United States, and au¬ 
thorizing removal thereof from a state court into 
the district court of the United States, relates to 
remedies, and not to substantive rights,^® and has 
been held inapplicable to actions pending in a state 
court when the statute was enacted,'^^ although it 
is applicable to a suit not commenced when the stat¬ 
ute took effect, even though the cause of action ac¬ 
crued prior to the act permitting removal.*^® 

Suits against officers and directors. An action 
against the officers and directors of a national bank 
by one who has had dealings with the bank based 
on the acts or representations of defendants in con¬ 
nection with the affairs of the bank has been re¬ 
garded as a suit arising under the banking laws on 
the theory that plaintiff sought to enforce the lia¬ 
bility of defendants under a specific provision of 
such laws.*^® 


b« removed to the fedez^ court.— 
In re Freeman, supra. 

Bight of haUk not governed hy right 
of receiver 

The fact that receiver appointed hy 
United States district court for de¬ 
funct national bank would be enti¬ 
tled to removal from state to federal 
court of a proceeding to which he was 
made a party would not vest the de¬ 
funct bank with such right of re¬ 
moval, since the bank and its receiv¬ 
er are separate and distinct parties 
with separate and distinct rights re¬ 
garding federal jurisdiction.—^In re 
Freeman, supra. 

68. U.S.—^Barons v. Plainville First 
Nat. Bank, D.CKan., 28 F.2d 615. 

69. U.S.—^Neely v. Planters* Nat. 
Bank of Clarksdale, D C.Mlss., 48 
F.2d 266—^Bank of America Nat. 
Trust & Savings Ass'n v. U. S. 
Nat. Bank of Los Angeles, D.C.Cal., 
8 P.Supp. 990. 

54 aJ. P 242 note 31. 

70. U.S.—^Fash v. First Nat Bank, 
aCJLOkl., 89 P.2d 110—Bailen v. 
Deitrick, C.C.A.Mass., 84 F.2d 375, 
certiorari denied Deitrlck v. Bailen, 
57 S.Ct 44, 299 U.S. 679, 81 L.Fd. 
427—General Electric Realty Corp. 
V. First Nat Bank-Detrolt D.C. 
Hich., 23 F.Supp. 664—City Nat 
Bank of Wichita Falls v. Wichita 
Royalty Co., D.O.Te3c., 18 F.Supp. 
609. 

Xmptoper joinder with nonremovahle 
proceeding 

A suit involving more than three 


thousand dollars and directly affect¬ 
ing the winding-up of the affairs of 
an Insolvent national bank was with¬ 
in original jurisdiction of federal 
district court and was removable 
from state court to federal district 
court, notwithstanding suit was im¬ 
properly joined with nonremovable 
proceeding to revise and correct an 
order of state probate court fixing 
the compensation of, smd approving 
the accounts of, and discharging, an 
executor.—^Booth v. Merchants Nat. 
Bank of Brownsville, CC.A.Tex., 100 
F.2d 478. 

Actton to set aside fraudulent assign¬ 
ment of mortgage 
Actions against insolvent national 
banking asociation and its receiver to 
set aside as fraudulent assignment 
of mortgage to bank and judgment of 
foreclosure and sale in favor of bank 
and receiver were held to require re¬ 
moval to federal court as cases for 
winding-up affairs of national bank. 
—^Bryce v. National City Bank of 
New Rochelle, 282 N.T.S. 913, 246 
App.Div. 608. 

71. N.T.—^Masters v. National Bank 
of Commerce, 220 N.Y.S. 523, 129 
Misc. 131. 

54 C.J. p 242 note 32. 

72. U.S.—Gully v. First Nat. Bank, 
Miss., 57 act. 96, 299 U.S. 109, 81 
L.Bd. 70. 

73. U.a— Gully V. First Nat Bank, 
supra. 

74. U.S.—Gully v. First Nat Bank, 
supra. 
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75. U.S.—Gully V. 3B'irst Nat Bank, 
C.O.A.Miss., 81 F.2d 502, reversed 
on other grounds 57 S.Ct 96, 299* 
U.S. 109, 81 L.Bd. 70. 

7a US.—^Richard v. National Citv 
Bank of New York, D.C.N.Y.. 6 P. 
Supp. 156. 

ZUtemational financial operatioa 
A German corporation’s creation of 
trust indenture for issuance and sale 
of large bond issue to American hold¬ 
ers, the trust res of which was realty 
located in Germany, and trustees ot 
which were a German corporation 
and an American national bank, was 
an international financial operation 
within terms of statute governing 
jurisdiction of federal courts in cas¬ 
es arising out of foreign banking, 
and, hence, bondholders* action 
against American bank, for alleged 
breach of its duty as trustee, was 
properly removed to federal court.— 
Travis v. National City Bank of New 
York, D.C.N.Y., 23 P.Supp. 863. 

77. U.S.—^Richard v. National City- 
Bank of New York, D.C.N.Y., 6 F. 
Supp. 156. 

N.Y.—^Dougherty v. National City 
Bank of New York. 285 N.Y.S. 491, 
157 Misc. 849—Tilly v. National' 
City Bank of New York, 267 N.Y.S. 
667, 149 Misc. 519. 

78. U.S.—^Richard v. National City- 
Bank of New York, D.C.N.Y., 6 P. 
Supp. 156. 

79. U.S.—Bailey v. Mosher, Neb., 68. 
P. 488, 11 C.C.A. 804. 

54 aJ. P 242 note 33. 
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§ 70. -Federal Reserve Banks 

Actions against federal reserve banks are remov¬ 
able. 

The statute limiting the right of removal of ac¬ 
tions to which national banking associations are 
parties does not apply to federal reserve banks, 
and actions against such banks are removable.®^ 

§71. -Emergency Fleet Corporation 

The removability of suits against the Shipping Board 
Emergency Fleet Corporation has been recognized. 

The removability of suits against the Shipping 
Board Emergency Fleet Corporation has been rec- 
ognized.82 So, while it has been held that various 
actions against such corporation are removable on 
the ground that they arose under a law regulating 
commerce, there is authority for the view that 
an action for a personal tort against such corpo¬ 
ration does not arise under any law regulating 
commerce so as to render it removable on that 
ground.®* 

§ 72. Judicial and OfiBcial Bonds 

A suit wherein claim is made under a bond furnished 
pursuant to a law of the United States Is removable. 

A suit wherein claim is made under a bond fur¬ 
nished pursuant to a law of the United States aris¬ 
es under a law of the United States and is remov¬ 
able,®® as where the suit is on a bond required by 
the federal court pursuant to a federal statute,®® 
on a bond required by federal statute of certain offi¬ 
cers as a qualification for ofiice,®^ or on a perform¬ 
ance bond given to the District of Columbia to 
guarantee completion of a public improvement pur¬ 
suant to an act of congress.®® On the other 


hand, the right of sureties on the bond of a receiv¬ 
er appointed by a federal court to remove, on the 
ground under consideration, an action against them, 
to which the receiver was not a party has been de¬ 
nied, w’here the receiver’s liability had already been 
determined in the federal court.®® 

§ 73. Suits Involving Litigation in Federal 
Courts 

A suit In a state court is not removable on the ground 
that it arises under the laws of the United States merely 
because it involves litigation in the federal courts, al¬ 
though such a suit may be removed If It constitutes an 
attack on a decree or judgment of a federal court, on 
the proceedings for the enforcement of such decree, or 
on a title acquired under such decree. 

It has been held or recognized that a suit does 
not arise under the laws of the United States mere¬ 
ly because it is brought on a judgment of a federal 
court;®® because it becomes necessary to construe 
orders and decrees of a federal court according to 
their plain meaning ;®1 because a party claims title 
under a sale made under an order, judgment, or 
decree of a federal court, when the validity and 
construction of that order, judgment, or decree are 
not in question;®® because the subject matter of 
the suit is a pleading in a federal court;®® or, as 
discussed supra § 48, because a federal court has de¬ 
cided in another suit the questions of law which 
are involved. A like rule has been applied where 
the alleged federal question arises out of what 
is in effect a plea of res judicata by defendant,®* 
or where the decision depends on state laws.®® 
In some cases, however, it has been held that a 
question under the laws or Constitution of the 
United States may be raised, within the meaning 
of the Removal Act, by a suit in which there is 


80w U.S.—American Bank, etc., Co. v. 
Federal Reserve Bank, Ga., 41 S.Ct. 
499, 256 U.Sw 850, 65 L.Ed. 983, 25 
A.L..R 971. 

81. U.-S.—American Bank, etc., Co. v. 

Federal Reserve Bank, supra. 

88. U.S.—^Atlantic Corp. v. U. S. 
Shipping- Board Emergency Fleet 
Corp., D.*aN.H., 286 F. 222. 

54 C.J'. p 242 note 40, p 243 note 43. 

83. U.S.-^ames v. U. S. Shipping 
Board Emergency Fleet Corp., D. 
C-Pa., 12 F.2d 89. 

54 C.J. P 243 note 44. 

84. U.S.—Delpit V. U. S. Shipping 
Board Emergency Fleet Corp., C.C. 
A.Cal., 19 F.2d 60. 

85. U.S.—Rogge V. Michael Del Bal- 
so, Inc., D.C.N.T., 15 F.Supp. 499. 

54 G.J. p 243 notes 46, 47. 

88. U.S.—Crane v. Buckley, C.C.Cal., 
105 F. 401. 

54 CJr. p 243 note 44. 


87. U.S.—^Feibelman v. Packard, La., 
3 S.Ct 289, 109 U.S. 421, 27 L.Ed. 
984. 

54 CJ. p 243 note 47. 

88. U.S.—Rogge v. Michael Del Bal- 
so, Inc., D.C.N’.Y., 15 F.Supp. 499. 

89. N.C.—^U. S. V. Douglas, 18 8.B. 
202, 113 N.C. 190. 

90. U.S.—^Provident Sav. Life Assur. 
Soc. v, Ford, N.T., 5 S.Ct 1104, 114 
U.S. 635, 29 L.Ed. 26L 

91. N.C.—-U. S. V. Douglas, 18 S.B. 
202, 118 N.C. 190. 

92. U.S.—Carson v. Dunham, S.C., 
7 S.Ct 1030, 121 U.S. 421, 30 L.Ed. 
992—Gay v. Lyons, C.C.La., 10 F. 
Cas.No.5.281, 8 Woods 56. 

93. U.S.—Thompson v. Standard Oil 
Co. of New Jersey, C.C.AJS.C., €7 
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F.2d 644, certiorari denied Standard 
Oil Co. of New Jersey v. Thompson, 
54 S.Ct 640, 292 U.S. 631, 78 L.Ed. 
1485. 

Salt for libel, based on allegations 
made by defendants in answer filed 
in previous suit in federal court, is 
not removable as suit arising under 
Constitution or laws of United 
States.—Thompson v. Standard Oil 
Co. of New Jersey, C.C.A.S.C., 67 F.2d 
644, certiorari denied Standard Oil 
Co. of New Jersey v. Thompson, 54 
S.Ct 640, 292 U.S. 631, 78 L.Ed. 1485. 

94. U.S.—^Reflor v. Lansing Drop 
Forge Co., C.C.A.Mich., 134 F.2d 
894. 

Mass.—XiOng v. Quinn, 102 N.E. 348, 
215 Mass. 85. 

95. U.S.—King ▼. Neill. CUGa., 28 
F. 721. 

54 CJ. p 243 note 54. 
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an attack on a decree or judgment of a federal | forcement of, such decree,or on a title acquired 
court,^® on the proceedings under, or for the en- 1 under such decree or judgment.®® 

C. PLEADING AFFECTING REMOVABILITY 


§ 74. In General 

The question as to whether a suit arises under the 
Constitution, laws, or a treaty of the United States, with¬ 
in the meaning of the Removal Act, is determinabie from 
plaintiff's statement of his own claim or cause of ac¬ 
tion unaided by subsequent pleadings, the petition for 
removal, evidence of defendant, or an order ^ the court 
on any issue tried on the merits. 

The question as to whether a suit arises under 
the Constitution, laws, or a treaty of the United 


States, within the meaning of the Removal Act, is 
determinable from the allegations of plaintiff’s 
initial pleading,®® or, as usually stated, from plain¬ 
tiff’s statement of his own claim or cause of action,^ 
regardless of the plea or answer of defendant.^ 
If it does not appear from plaintifFs pleading that 
the suit arises as aforesaid,® or, as generally stated, 
if plaintiff’s statement of his own claim or cause 
of action does not show that it so arises,^ it is not 


96. U.S.—^Deauville Associates v. 
Liojoy Corp„ C.A.Fla., 181 F.2d 6, 
certiorari denied 71 Act. 281, 340 

U. S. 905, 95 L..Fd. 655. 

64 C.J. p 243 note 55. 

Beoxgaalzatioa proeeedlBffs In baak- 

rnptcy 

U.S.—Odum V. National Carbon Co., 

D.C.N.T., 21 P.Supp. 382. 

Attack on federal court decree not 
shown 

U.S.—^Missouri-Kansas Pipe Line Co. 

V. Columbia Oil & Gasoline Corp., 
D.C.I>el.. 38 F.Supp. 401, appeal 
dismissed Mlssouri-Kansas Pipe 
Line Co. v. V. S., 63 S.Ct 1034, 319 
U.S. 777, 87 L.Ed. 1723. 

97. U.S.—Ceredo First Nat Bank v. 
Savings Socv W.Va., 80 F. 581, 25 
C.aA. 466. 

La.—Johnson v. New Orleans Nat 
Banking Assoc., 33 La.Ann. 479. 

64 C.J. p 243 note 56. 

Suits obstmctins enforcement of 
Judgment 

Suits in equity in a state court 
the effect of which, as disclosed on 
the face of the bills, is to delay and 
obstruct and perhaps defeat the en¬ 
forcement of a Judgment of a federal 
court may be removable.—Torquay 
Corporation v. Radio Corporation of 
America, D.C.N.T., 2 P.Supp. 841— 
Comue V. Ingersoll, C.C.Mass., 174 
P. 666, affirmed 176 F. 194, 99 C.C.A. 
648. 

88. U.S.—^Deauville Associates v. 
Lojoy Corp., aA.Fla., 181 P.2d 6, 
certiorari denied 71 S.Ct 281, 340 

U. S. 906, 95 L.Ed. 655—^Torquay 
Corporation v. Radio Corporation of 
America. D,C.N.T., 2 P.Supp. 84L 

64 C.J. p 243 note 67. 

89. U.S.—Brown v. Eastern States 
Corp., C.A.Md., 181 F.2d 26, certio¬ 
rari denied 71 S.Ct 88, 340 U.S. 
864, 96 I*.Ed. 631—Armstrong v. 
Alliance Trust Co., C.C.A.Mis8., 126 
F.2dr 164—Blease v. Safety Transit 
Co., CC.A.S.C., 60 F.2d 852—Boyle 

V. Chicago, R. I. & P. Ry. Co., C.C. 
^^Mo., 42 TM 633—New Broad¬ 
casting Co. V. Kehoe, D.C.N.T., 94 
F.Supp. 113—United Artists Corp, 


V. Ancore Amusement Corp., D.C. 

N.T., 91 F.Supp. 132—Bill v. Carr, 

D. C.Conn., 88 P.Supp. 678—Clar¬ 
ence Straits Salmon Co. v. Alaska 

Pacific Salmon Corporation, D.C. 

Wash., 3 P.Supp. 484. 

Ga.—Mattox v. Southern Ry. Co., 187 

S.E. 29, 182 Ga. 779. 

Va.—^Ritholz V. Commonwealth, 35 S. 

E. 2d 210, 184 Ya. 339. 

54 C.J. p 244 note 66. 
aistoxical note 

(1) Under former removal statutes 
there was no requirement that the 
case be within the original jurisdic¬ 
tion of the district court, and a fed¬ 
eral question was properly raised if 
at the time of the removal, the rec¬ 
ord, including defendant’s petition 
for removal, showed that either par¬ 
ty claimed a right under the Consti¬ 
tution or laws of the United States. 
Since the Judiciary Act of 1887 and 
1888, it has been uniformly held that 
no case may be removed from a state 
to a federal court on the ground that 
it arises under the Constitution or 
laws of the United States unless it 
might have been originally brought 
in a federal court on that ground. 
Therefore, a case is not now remova¬ 
ble unless plaintiff’s declaration or 
bill shows by distinct averments that 
his cause of action, as distingruished 
from the defense thereto, is based 
on right arising under the Constitu¬ 
tion or laws of the United States or 
treaties made under their authority. 
—^Thompson v. Standard Oil Co. of 
New Jersey, C.C.A.S.C., 67 P.2d 644, 
certiorari denied Standard Oil Co. of 
New Jersey v, Thompson, 54 S.Ct. 
640, 292 U.S. 631, 78 L.Ed. 1486— 
54 C.J. p 243 notes 59—61, p 244 notes 
62-65. 

(2) The general policy and effect of 
the Act of 1887-1888 were to contract 
the Jurisdiction of the federal courts 
of first resort—Arkansas v. Kansas, 
etc.. Coal Go., Ark., 22 S.Ct 47, 183 
U.S. 185, 46 L.Ed. 144—^Tennessee v. 
Union, etc.. Bank, Tenm, 14 S.Ct 664, 
152 U.S. 454, 88 L.Ed. 611. 

Bubstanee, and not foxm^ of ooan- 
Plaint determines whether a right or 
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immunity created by Constitution or 
laws of the United States constitutes 
an essential element of plaintiff’s 
cause of action.—Strauss v. Schwei- 
zerische Kreditanstalt D.C.N.Y., 45 

F.Supp. 449. 

1. U.Sw—Gully V. First Nat Bank, 
Miss., 57 S.Ct 96, 299 U.S. 109, 81 
L.Bd. 70—Stauffer v. Exley, C.A. 
Cal., 184 P.2d 962—Jewell v. Cleve¬ 
land Wrecking Co. of Cincinnati, 
C.C.A.MO., Ill P.2d 305—Pocahon¬ 
tas Terminal Corp. v. Portland 
Bldg. & Const. Trade Council, D.C. 
He., 93 F.Supp. 217—^International 
Refugee Organization v. Republic 
S. S. Corp., D.C.Md., 92 P.Supp. 674, 
reversed on other grounds, C.A., 
189 P.2d 858—Home Building Corp. 
v. Carpenters Dist Council, D.C. 
Mo., 53 F.Supp. 804—Strauss v. 
Schweizerische Kreditanstalt, D.C. 
N.T., 46 P.Supp. 449—^Braswell v. 
McGtowan, D.C.Tex., 32 F.Supp. 678. 

N.J.—^McCarter v. American Newspa/- 
per Guild, 177 A. 835, 118 N.J.Bq. 
102 . 

54 C.J. p 244 note 67. 

2. U.S.—^Lowry v. Hert D.C.Ky., 273 
P. 698, reversed on other grounds, 

C. C.A., 290 P. 876—^McGoon v.. 

Northern Pac. R. Co., D.C.N.D., 204 
P. 998. 

3. U.S.—Rosecrans v. William S. 
Lozier, C.C.A.M 0 ., 142 P.2d 118— 
Armstrong v. Alliance Trust Co., C. 
CAuMiss., 126 P.2d 164—New 
Broadcasting Co. v. Kehoe, D.C.N. 
Y., 94 P.Supp. 113—^United Artists 
Corp. V. Ancore Amusement Corp., 

D. C.N.Y., 91 P.Supp. 132. 

Mich.—Federal Land Bank of St. 
Paul V. Von 'Zellen. 276 N.W, 818, 
282 Mich. 199. 

N.T.—C. B. Shane Corp. v. Lou 
Schneider, Inc., 46 N.Y.S.2d 204. 
Wash.—Corpus Jtixis cited la State 
ex rel. Department of Public Works 
V. Northern Pac. Ry. Co., 19 P.2d 
128, 132, 172 Wash. 37. 

54 CJ. P 244 note 69. ^ 

4. U.S.—Andersen v. Bingham & G. 
Ry. Co., aA.Utah, 169 F.2d 828— 
Abrams v. Btert Cotton Mills, D.CL 
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removable on the ground here imder consideration, 
even though plaintiff intentionally omits certain al¬ 
legations for the purpose of preventing removal 
plaintiff may make his owti selection of the court 
or forum in which to file his suit, if such court 
has jurisdiction of his cause of action, and in his 
pleadings may join such persons or parties as he 
may choose, and aver his action as he may elect.® 
However, the allegations of the complaint do not 
control where there is a fraudulent purpose to de¬ 
feat removal,^ and, conversely, in order to au¬ 
thorize removal it must appear that the federal 
question is set up in good faith.® 

If plaintiff’s pleading does not disclose a removable 
suit, the suit may not be rendered removable by al¬ 


§ 74 

legations in subsequent pleadings,® including the an¬ 
swer or plea,i® demurrer of defendant,!^ or a 
reply by the allegations of the petition for re¬ 
moval by evidence of defendant or by an 
order of the court on any issue tried on the merits.^® 

Several causes of action. If one of several caus¬ 
es of action set up by plaintiff arises under the 
Constitution or laws of the United States, the fact 
that other causes do not so arise will not prevent 
removal.!® 

Complaint subject to motion to dismiss. Where 
plaintiff in his complaint has grounded his claim 
for relief explicitly under a federal statute, the 
cause is removable, even though the complaint 
would be subject to a motion to dismiss.!*^ 


N.-C., 85 P.Supp. 664—Nelson v. 
Leighton, DC.N.T., 82 P.Supp. 661 
—H. N. Thayer Co. v. Binnall, D.C. 
Mass., 82 F.Supp. 566—Adams v. 
Long, D.C.MO., 65 PSupp. 310— 
Phillips V. Pucci, D.C.MO., 43 F. 
Supp. 253—^Downey v. Geary- 
Wright Tobacco Co., D.C.Ky., 39 F. 
Supp. 33—Seber v. Spring Oil Co., 
D.C.Okl., 33 F.Supp. 805—State of 
Georgia v. Southern Ry. Co., D.C. 
Ga., 25 F.Supp. 630—^Philipbar v. 
Derby, DCNT., 11 F.Supp. 709, 
aifirmed, O.C.A., 85 F.2d 27—^Motor 
Truck Ass’n of Western Massa¬ 
chusetts V. Dailey, D.C.Mass., 8 F. 
Supp. 672. 

54 aj. p 244 note 70. 

5. XJ.S.—^Bundick v. New York, etc., 
R Co., D.aVa., 17 F.2d 487. 

54 aj. p 244 note 71. 

6. U.S.—^Braswell v, McGowan, D.C, 
Tex., 32 F.Supp. 678. 

7. U.S.—^Boyle v. Chicago, R. L & P. 
Ry. Co., C.C.A.MO., 42 P.2d 638. 

Wash.—State ex rel. Department of 
Public Works v. Northern Pac. Ry. 
Co., 19 P.2d 128, 172 Wash. 87. 

8. Va.—Rlthplz V. Commonwealth, 
35 S.D.2d 210, 184 Ya. 339. 

9. U.S.—^Pocahontas Terminal Corp. 
V. Portland Bldg. & Const. Trade 
Council, D.C.Me., 93 F.Supp. 217— 
Home Building Corp. v. Carpenters 
Dist. Council, D.C.Mo., 53 P.Supp. 
804—Seber v. Spring Oil Co., D,C. 
Okl., 38 P.Supp. 805—^Motor Truck 
Ass'n of Western Massachusetts v. 
Dailey, D.C.Mass., 8 F.Supp. 672. 

Ga.—^Mattox v. Southern Ry. Co., 187 
S.E. 29, 182 Ga. 779. 

Wash.—Corpus Juris died In State 
ex reL Department of Public 
Works V. Northern Pac. Ry. Co., 
19 P.2d 128, 132, 172 Wash. 37. 

54 O.J. P 245 note 72. 

10. U.S.—Gully V. First Nat Bank. 
Miss., 57 S.Ct 96, 299 U.S. 109, 81 
L.Ed. 70—Stauffer v. Bxley, C.A 
Cal., 184 P.2d 962—Andersen v. 
Bingham & G. Ry. Co., C.A.Utah. 


169 P.2d 328—^Rosecrans v. Wil¬ 
liam S. Lozier, lac, C.CA-MO., 142 
P.2d 118—^Armstrong v. Alliance 
Trust Co.. C.C.AM 1 SS.. 126 P.2d 
164—^International Refugee Or¬ 
ganization V. Republic S. S. Corp., 
D.C.Md., 92 P.Supp. 674, reveroed 
on other grounds, C.A, 189 F.2d 858 
—^United Artists Corp. v. Ancore 
Amusement Corp., D.C.N.Y., 91 F. 
Supp. 132—Bill V. Carr, D.C.Conn., 
88 P.Supp. 578—^Abrams v. Hart 
Cotton Mills, DC.N.C., 85 F.Supp. 
664—^Nelson v. Leighton, D.C.N.Y., 
82 P.Supp. 661—H. N. Thayer Co. 
V. Binnall, D.C.Mass., 82 F.Supp. 
566—^Adams v. Long, D.C.Mo., 65 
P.Supp, 310—Strauss v. Schwel- 
zerische Kreditanstalt D.C.N.Y., 45 
F.Supp. 449—^Downey v. Geary- 
Wright Tobacco Co., D.C.Ky., 39 P. 
Supp. 33—State of Georgia v. 
Southern Ry. Co., D.C.Ga., 25 P. 
Supp. 630—Oklahoma Gas & Elec¬ 
tric Co. V. Oklahoma Packing Co., 
D.C.Okl., 6 P.Supp, 893, vacated on 
other grounds 54 S.Ct 782, 292 U. 
S. 386, 78 L.Ed. 1318. 

54 C,J. p 245 note 73, 

11. U.S,—Tennessee v. Union & 
Planters* Bank, Tenn., 14 S.Ct 654, 
152 U.S. 454, 38 L.Ed. 511. 

54 CJr. p 245 note 74. 

18. U.S,—^Rosecrans v. William S. 
Lozier, Inc., C.C,AMo., 142 F.2d 
118. 

54 C.J. P 245 note 75. 

13. U.S.—Gully V. First Nat. Bank, 
Miss., 57 S.Ct 96, 299 U.S. 109, 81 
LuEd. 70—Stauffer v. Exley, C.A. 
Cal., 184 P.2d 962—^Andersen v. 
Bingham & G. Ry. Co., C.AUtah, 
169 P.2d 328—^Rosecrans v, William 
■ S. Lozier, C,C.AMo., 142 F.2d 118 
—^Armstrong v. Alliance Trust Co., 

C. CXAMISS., 126 P.2d 164—Jewell v. 
Cleveland Wrecking Co. of Cincin¬ 
nati, CCJLMo,, 111 P.2d 305—Po¬ 
cahontas Terminal Corp. v, Port¬ 
land Bldg. & Const. Trade Council, 

D. C.Me., $3 F.Supp. 217—^Interna¬ 
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tional Refugee Organization v. Re¬ 
public S. S. Corp., D.C.Md., 92 F. 
Supp. 674, reversed on other 
grounds, C.A. 189 P.2d 858—^Bill v. 
Carr, D.C,Conn., 88 F.Supp. 578— 
Abrams v. Hart Cotton Mills, D.C. 
N.C., 85 F.Supp. 664—^Nelson v, 
Leighton, D.C.N.Y., 82 F.Supp. 661 
—N. Thayer Co. v. Binnall, D.C. 
Mass., 82 F.Supp. 566—Common¬ 
wealth of Massachusetts v. Mc¬ 
Hugh, D.CMass., 71 F.Supp. 516— 
Adams v. Long, D.C.Mo., 65 P.Supp. 
3It)—^Home Building Corp. v. Car¬ 
penters Dist Council, D.C.MO., S3 
P.Supp. 804—Strauss v. Schwel- 
zerische Kreditanstalt, D.C.N.Y., 46 
P.Supp. 449—^Downey v. Geary- 
Wnght Tobacco Co., D.CKy., 39 P. 
Supp. 33—Seber v. Spring Oil Co., 

D. aOkl., S3 F.Supp. 805—State of 
Georgia v. Southern By. Co., D.C. 
Ga., 25 F.Supp. 630. 

Qa.—^Mattox v. Southern Ry, Co., 187 
S.R 29, 192 Ga. 779. 

Mass.—Gommonwealth v. McHugh. 

93 N.E.2d 751, 326 Mass. 249. 

Ya.—^Rltholz V. Commonwealth. 35 S. 

E. 2d 210, 184 Ya. 539. 

Wash.—Ckirpus Juris cited in State 
ex reL Department of Public Works 
V. Northern Pac. Ry. Co., 19 P.2d 
128, 132, 172 Wash. 37. 

54 C.J. p 245 note 76. 

14. U.S.—Great Northern R. Co. v. 
Alexander, Mont., 88 S.Ct. 237, 246 
U.S. 276, 62 L.Ed. 713—Halsey v. 
Minnesota-South Carolina Land & 
Timber Co., D.C.S.C., 64 P.2d 933. 

15. U.S.—Great Northern R. Co. v. 

I Alexander, Mont., 38 S.Ct 237. 246 

U.S. 276. 62 UEd. 713—Halsey r. 
Minnesota-South Carolina Land & 
Timber Co., D.C.S.C.. 54 P.2d 933. 

16. U.S.—^Lowry v. Hert, D.C.Ky., 
273 P. 698,’ reversed on other 
grounds, C.CA., 290 P. 876. 

54 C.J. p 245 note 79. 

17. U.S.—New Broadcasting Co. v. 
Kehoe, D.C.N.Y., 94 F.Supp. -113. 



76 C.J.S. 


BEMOYAL OF CAUSES 


§75 

§ 75. Form and Sxiffidency, Matters Consid¬ 
ered, and Construction of Pleading 

In order to permit a removal on the ground under 
consideration, pialntifT’s pleading must disclose by a 
clear, distinct, direct, and positive averment of facts In 
legal and logical form that the suit arises under the 
Constitution, laws, or a treaty of the United States. 

Plaintiff's pleading must disclose by a statement 
of facts in legal and logical form, such as is re¬ 
quired in good pleading, that the suit arises under 
the Constitution, laws, or a treaty of the United 
States, in order to permit a removal on the ground 
here under consideration.^* Thus, it has been laid 
down that the fact that the suit so arises must be 
disclosed by plaintiffs pleading clearly and dis- 
tinctly,!* by direct and positive averment,*® and 
that it is not sufficient if the fact that the suit so 
arises appears only by inference.*^ So, the view 
has been expressed that the question is to be deter¬ 
mined from the material or necessary allegations of 
the complaint** without regard to statements which 
are merely surplusage in so far as the cause of 
action is concerned,** as, for example, conclusions 
of law.*^ The question whether plaintiff claims a 
right under the Constitution or laws of the United 
States is to be ascertained by the legal construction 
of his own allegations and not by the effect at¬ 
tributed to such allegations by the adverse party.** 


Reference to particular law. The omission from 
plaintiffs pleading of a specific reference to any 
law of the United States does not prevent removal 
where the allegations of such pleading show that the 
suit arises under a law of the United States.** 
On the other hand, a statement in the complaint 
that plaintiff elects to bring the action under a stat¬ 
ute which forbids removal is not controlling, since 
the stated facts control.*^ No federal question is 
presented by a reference to a federal statute which 
adds nothing to the complaint and on which plain¬ 
tiffs cause of action does not depend.** 

Controversy as to construction or effect of Con¬ 
stitution, law, or treaty. It has been laid down in 
cases in which plaintiffs pleading was imder con¬ 
sideration that it must appear that the suit does 
really and substantially involve a dispute or con¬ 
troversy as to a right which depends on the con¬ 
struction of the Constitution, a law, or a treaty of 
the United States,** but this rule has been criticized 
in so far as it requires a disclosure by plaintiffs 
pleading of a dispute or controversy as to the con¬ 
struction of the Constitution, law, or treaty,*® and 
there are cases in Ihe United States supreme court, 
in which the right to remove is recognized, although 
apparently plaintiffs pleading did not necessarily dis¬ 
close that there was such a dispute or controversy.*^ 


18. y.S,—Home Building Corp. v. 
Carpenters Bist. Council, D.O.M 0 ., 
63 F.Supp. 804. 

64 C.J. P 246 note 80. 

19. U.S.—^Braswell v. McGowcui, D. 
C.Tez., 82 F.Supp. 678—Argonaut 
Min. Co. V. Kennedy Min., eta, Co., 
C.C.Cal.. 84 F. 1, 

Va.—^Hitholz V. Commonwealth, 85 S. 
R2d 210, 184 Va. 339. 

90. T7.S.—Visayan Hefining Co. v. 
Standard Transp. Co., D.C.N.T., 17 
F.2d 642—Venner v. New York 
Cent. R. Co., aCJLOhio, 293 F. 873. 

91. U.S.—Venner v. New York Cent. 
R. Co., supra. 

54 C.J. p 245 note 83. 

82. U.S.—Strauss v. Schweizerische 
Kreditanstalt, D.CJN.Y., 45 F.Supp. 
449. 

54 CXJ. p 245 note 84. 

93. N.Y.—Masters v. Traders* Nat. 
Bank, 220 N.Y.S. 499, 129 Misa 133, 
affirmed 223 N.Y.S. 889, 221 App. 
Biv. 786. 

OkL—<Shellenbarger v. Fewel, 124 P. 
617, 34 OkL 79. 

94. N.Y.—^Masters v. Traders* Nat. 
Bank, 220 N.Y.S. 499, 129 Misa 133, 
affirmed 223 N.Y.S. 889, 221 App. 
Biv. 786. 

98. U.S.—^Tennessee v. Union & 
Planters* Bttxik, Tenn., 14 S.Ct. 654, 
152 U.S. 454, 38 L.Ed. 511--New 


Jersey Cent R. Co. v. Mills, N.J., 6 
S.Gt 466, 113 U.S. 249, 28 L.Ed. 949. 
96. U.S.—New Broadcasting Co. v. 
Kehoe, D.C.N.Y., 94 F.Supp. 118— 
Downey v, Geary-Wright Tobacco 
Co., B.dKy., 89 F.Supp. 33—Kolkin 
V. Gotham Sportswear, B.C.N.Y., 10 
F.Supp. 682—City of Hattiesburg 
V. First Nat Baxik, B.dMlss., 8 F. 
Supp. 157, reheard 9 F.Supp. 519. 
64 C.J. p 245 note 88. 

27. U.S.—^Keefe v. Matson Nav. Co., 
D.-aWash., 46 F.2d 123. 

Under Pedezal Employers’ ZdabiUty 
Act 

(1) Railroad employee suing for 
personal injuries under Federal Em¬ 
ployers’ Liability Act could not pre¬ 
vent removal of case to federal court 
because of diversity of citizenship 
merely by showing that railroad 
alone was engaged in Interstate com¬ 
merce, but had to show that inju¬ 
ries were sustained while employed 
in interstate commerce.—^Mattox v. 
Southern Ry. Co., 187 S.B. 29, 182 Ga. 
779. 

(2) Facts necessary to bring action 
under act must be alleged in declara¬ 
tion, and parties’ rights are to be 
determined eis of time first motion to 
remove case Is made.—^Mattox v. 
Southern Ry. Co., supra. 

(3) Petition wiU not be accepted as 
showing that case was brought under 
federal act, if allegations are fraud¬ 
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ulently made to defeat removal.— 
Boyle V. Chicago, R. I. & P. Ry. Co., 
C.C.AM 0 ., 42 F.2d 688. 

(4) Determination of federal court, 
for Jurisdictional purposes, that alle¬ 
gations as to injury in interstate 
commerce were fraudulent makes pe¬ 
tition one for common-law liability.— 
Boyle V. Chicago, R. L A P. Ry. Co., 
supra. 

(5) Fact that allegations as to 
employee’s injuries in Interstate com¬ 
merce were fraudulently Inserted to 
prevent removal was held not suffi¬ 
ciently established to give federal 
court Jurisdiction.—Boyle v. Chicago, 
R. I. & P. Ry. Co., 42 F.2d 633. 

28. U.S.—Strauss v. Schweizerische 
Kreditanstalt, B.C.N.Y., 45 F.Supp. 
449. 

29. U.S.—^Home Building Corp. v. 
Carpenters Bist. Council, B.C.M 0 ., 
68 F.Supp. 804—^Booth v. Montgom¬ 
ery Ward & Co., B.C.Neb., 44 F. 
Supp. 461. 

54 C.J. p 246 note 90. 

Necessity for existence of dispute 
or controversy as to construction 
of Constitution, law, or treaty in 
general see supra § 48. 

30. U.S.—^McGoon v. Northern Paa 
R. Co.. B.C.N.B.. 204 F. 998. 

54 C.J. p 246 note 91. 

31. U.S.—Great Northern R. Co. v. 
Galbreath Cattle Co., Mont, 46 & 
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Anticipating defense based on Constitution, law, 
or treaty. The suit is not rendered removable by 
allegations in plaintiffs initial pleading in anticipa¬ 
tion,32 or denial or avoidance,33 of a defense based 
on the Constitution, a law, or a treaty of the United 
States. Conversely, plaintiffs anticipatory attempt 
to meet a possible defense will not defeat the right 
to remove.34 

Whole pleading and attached documents consid¬ 
ered, In determining whether a suit arises under 
the laws of the United States plaintiffs pleading is 
to be considered as a whole, 3 5 including attached 
documents and exhibits where they constitute a 
part of such pleading.36 

Prayer for relief. While the prayer for relief 
may be considered in determining whether or not 
the suit arises under the Constitution or laws of 
the United States^? it has been held that a praj^er, 
which, when considered alone, may be broader in 
its demands than is warranted by allegations in the 
body of the bill or complaint, must be construed in 
connection with, and must be limited by, such al- 

legations.33 

Judicial notice. The omission from the complaint 
of matters of whi'ch judicial notice must be taken 
does not prevent the removal, even though such 
matters are a necessary element’ of a showing that 
the case arises under the Constitution, laws, or 
treaty of the United States,33 but it seems that the 
court c^not take judicial notice of matters on 
which plaintiff does not choose to rely in the 
statement of his claim in his pleading, in order to 


work out the right to remove;^® nor can such 
right be worked out by judicial knowledge of what 
the finally controlling la\vs may be.^^ 

§ 76. Amendments 

A case not removable under the original complaint 
may become removable as the result of amendments to 
the complaint. 

A case not removable under the original complaint 
may subsequently become removable where by 
amendment the complaint presents a case arising 
under the Constitution or laws of the United 
States,^2 but there is authority for the view that an 
amendment made in the federal court cannot be 

given effect.^3 

§ 77. Pleadings in Suits Involving Particular 
Matters or Persons 

a. Patents, copyrights, and trade-marks 

b. Public lands, mining, and water rights 

c. Commerce or trade and navigable 

"waters 

d. Revenue and taxation 

e. Officers or agents of United States 

f. Corporations organized under laws of 

United States, and officers of such 
corporations 

g. Miscellaneous other matters or per¬ 

sons 

a. Patents, Oopyiights, and Trade-Marks 

Whether a suit arises under the copyright or patent 
laws or is one for the infringement of a patent Is de¬ 
terminable from the allegations of plaintiffs pleading. 


Ct. 489, 271 XJ.>S. 99, 70 L.Bd. 854 
—Southern Pac. Co. v. Stewart. 
Ariz., 38 S.Ct. 130, 203, 245 U.S. 859, 
662, 62 li.Ed. 345, 472. 

82. U.S.—Gully V. First Nat. Bank, 
Miss., 57 S.Ct. 96, 299 U.S. 109, 81 
Ij.FcL 70— Armstrong v. Alliance 
Trust Co., C.CA^MiS8., 126 F.2d 164 
—Home Building Corp. v. Carpen¬ 
ters Dist. Council, D.C.MO., 53 F. 
Supp. 804—Strauss v. Schwei- 
zerische Kreditanstalt, D.C.N.T., 45 
F.Supp. 449—Downey v. Geary- 
Wright Tobacco Co., D.C.Ky.. 39 F, 
Supp. 88—State of Georgia v. 
Southern Ky. Co., D.C.Ga., 25 F. 
Supp. 630. 

NJr.—McCarter v. American Newspa¬ 
per Guild, 177 A. 835. 118 N.J.Bq. 
102 . 

N.T.—Transit Commission v. Long 
Island R. Co., 33 N.T.«.2d 627, 178 
Misc. 175. 

Va.—Rltholz V. Commonwealth, 36 S. 

B.2d 210, 184 Va. 839. 

54 GmT. p 246 note 94. 

88. K.Jd —^McCarter t. American 


Newspaper Guild, 177 A« 835, 118 
N.J.BQ. 102. 

54 CJ. p 246 note 95. 

34. U.S.—^Lowry v. Hert, D.CJCy., 
273 F. 698. reversed on other 
grounds, CCA.., 290 F. 876. 

35. U.S.—Lowry v. Hert, supra. 

38. U.S.—Louisiana v. Morgan's 
Louisiana & T. H. & S. S. Co., D.C. 
La., 18 F.2d 645. 

54 C.J. p 246 note 98. 
rindiJigs incorporated by reference 
Where state’s public works depart¬ 
ment, in mandamus proceeding 
against rail carriers, made affirma¬ 
tive claim of right under depart¬ 
ment's rate order based on depart¬ 
ment’s findings, findings must be con¬ 
sidered part of complaint in deter¬ 
mining whether cause was removable 
to federal court—State ex rel. De¬ 
partment of Public Works v. North¬ 
ern Pac, By. Co., 19 P.2d 128, 172 
Wash. 37. 

37. U.S.—^Lo'wry v. Hert, D.CJgy., 
273 F. 698, reversed on other 
grounds, CC.A., 290 F. 876. 
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38. U.S.—Starin v. New York, N.T., 
6 S.Ct 28, 115 U.S. 248, 29 L.Ed. 
388. 

54 CJ. p 246 note 1. 

39. U.S.—Re Dunn, Tex.. 29 S.Ct. 
299, 212 U.S. 374, 53 LJBd. 558— 
Texas, etc., R. Co. v. Cody, Tex, 
17 S.Ct 703, 166 U.S. 606, 41 L.Bd. 
1132. 

54 C.J. p 246 note 3. 

40. U.S.—^Arkansas v. Kansas & 
Texas Coal Co., Ark., 22 S.Ct 47, 
183 U.S. 185, 46 L.Bd. 144. 

54 C.J. P 246 note 4. 

4L U.S.—Venner v. New York Cent 
R. Co., CCJLOhio, 293 F. 373. 

48. U.S.—Jewell V. Cleveland 

Wrecking Co. of Cincinnati, C.CA. 
Mo., Ill F.2d 306. 

54 CJ. P 246 note 6. 

43. U.S.—Caples v. Texas, etc., R. 

Co., CC.Tex, 67 P. 9. 

Tex—^Texas, etc., R. Co. v. Caples, 
Clv.App., 86 S.W. 616. 

Time for removal in general see in¬ 
fra H 182-188. 
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In accordance with the general rule discussed supra 
§ 74, the question as to whether a suit arises under 
the copyright or patent laws^^ or whether it is 
one for the infringement of a trade-mark^5 is deter¬ 
minable from the allegations of plaintiffs pleadings. 

b. Public Lands, Mining, and Water Bights 

The rule that the question as to whether a suit 
arises under the Constitution, laws, or treaties of the 
United States is determinable from the allegations of 
plaintiff's pleading has been applied In cases involving 
public lands of the United States, Including mineral 
lands. 

The .general rule discussed supra ■§ 74 that the 
question as to whether a suit arises imder the Con¬ 
stitution, laws, or treaties of the United States is 
determinable from the allegations of plaintiffs 
pleading has been applied in cases involving public 
lands, or what were public lands, of the United 
States,^® including mineral lands.**"^ In determining 
that a suit was removable, the court has taken ju¬ 
dicial notice of certain matters not pleaded by 
plaintiff,^® but an action in support of an adverse 
claim to an application for a patent to a mining 
claim may not be rendered removable by judicial 
notice of facts which plaintiff did not choose to 
rely on in his pleading to support his claim.^® 

c. Commerce or Trade and Navigable Waters 

Whether a suit is one arising under the provisions of 
the Constitution or laws of the United States In respect 
of commorce or trade or the obstruction and use of nav¬ 
igable waters Is determinable from the allegations of 
plaintiff’s pleading, and, where such pleading does not 


disclose a case so arising, it Is not removable on that 
ground. 

In accordance with the general rule discussed 
supra § 74, whether a suit is one arising under 
the provisions of the Constitution or laws of the 
United States in respect of commerce or trade is 
determinable from the allegations of plaintiffs plead¬ 
ing,®® and, where such pleading does not disclose a 
case so arising, it is not removable on the ground 
here considered,even though, for the purpose of 
preventing removal, plaintiff omits from his plead¬ 
ing a reference to interstate commerce.®^ The mere 
fact that plaintiffs complaint shows that defendant 
is engaged in interstate commerce is not sufficient 
to show that the suit arises under the Constitution 
or laws of the United States.®® The omission from 
plaintiffs pleading, however, of a reference to a 
specific federal statute applicable to commerce or 
trade does not prevent a removal where the allega¬ 
tions contained in such pleading show that the suit 
arises under such a statute.®^ Where the petition 
discloses that the action arose under the law of the 
United States regulating commerce, the action is 
removable from the state court to the federal 
court,®® and it is immaterial that the case might be 
ultimately decided on some other issue,®® or that 
plaintiff could have stated a cause of action vnih 
no federal aspects.®^ 

The rule making the determination of the ques¬ 
tion dependent on the allegations of plaintiffs plead¬ 
ing has been applied in suits to recover <iamages 
based on the loss of, or injury to, property'shipped 


^ U.S.—Lowry v. Hert, D.C.Ky., 
273 F. 698, reversed on other 
grounds, C.C.A., 290 F. 876—Hoyt 
y. Bates, C.C.Mass., 81 F. 641. 

54 C.J. p 247 note 10. 

Removability of suits arising under 
copyright or patent laws in general 
see supra § 53. 

45. N.Y.—C. B. Shane dorp. v. Lou 
Schneider, Inc., 46 N.Y.S.2d 204. 

Removability of suits relating- to 
trade-marks generally see supra $ 
53. 

4& U.S.—Bast Lake Land Co. v. 
Brown, Ala, 16 S.Ct. 357, 156 U.S. 
488, 39 LwBd. 233—^Florida v. Char¬ 
lotte Harbor Phosphate Co., Fla, 
74 F. 678, 20 C.C.A. 638. 

54 CJ. P 247 note 13. 

Removability of suits involving pub¬ 
lic lands, mining, and water rights 
In general see supra § 54. 

47. U.S.-—Mountain View Min., etc^ 
Co. V. McFadden, Wash,, 21 S.Ct. 
488, 180 U.S. 533. 45 L.Bd. 666. 

64C.jr. p'247 note 14. 

48. U.6.—Spokane Falls, etc., R. Co, 
V. Ziegler, Wash., 17 S.Ct 728, 167 
U.S, 45, 42 LJSd, 72. 

54 O. J. p 347 note 15. 


49. U.S.—^Mountain View Min., etc., 
Co. V. McFadden, Wash., 21 S.Ct. 
488, 180 U.S. 533. 45 L-Sd. 656. 

50. U.S.—^Boyle v. Chicago, R. L & 
P. Ry. Co., aC.A.Mo., 42 F.2d 683 
—^Pocahontas Terminal Corp. v. 
Portland Bldg. & Const. Trade 
Council. D.C.Me.. 98 F.Supp. 317 
—Stewart v. Hickman, l>.C.Ma, 36 
F.Supp. 861. 

54 CJ-. p 247 note 19. 

Removability of suits involving com¬ 
merce and navigable waters In gen¬ 
eral see supra §§ 55-59. 

51. U.S.—New Broadcasting Co. v. 
Kehoe, D.C.N.Y., 04 F.Supp. 113— 
Commonwealth of Massachusetts 
V. McHugh, I>.C.Mass., 71 F.Supp. 
616—^Adams v. Long, U.C.M 0 ., 65 
F.Supp. 310—Home Building Corp. 
V. Carpenters List Council. U.a 
Mo., 53 F.<Supp. 804. 

Mass.—Commonwealth v. McHugh, 93 
N.E.2d 751, 826 Mass. 249. 

N.Y.—Transit Commission v. Long 
Island R. Co,. 33 N.Y,S.2d 627, 178 
Misc. 175. 

54 C.J. p 247 note 20. 
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58. U.S.—^Bundlck v. New York, etc., 
R. Co., U.aVa, 17 F.2d 487. 

54 C.J. p 247 note 21. 

63. U.S.—-Myrtle v. Nevada, etc., R. 
Co., aC.Nev., 187 F. 193. 

64. U.S.—New Broadcasting Co. v. 
Kehoe. D.C.N.Y.. 94 F.Supp. 113— 
Pocahontas Terminal Corp. v. Port¬ 
land Bldg. & Const. TradO Council, 
D.C.Me., 93 F.Supp. 217—Kolkin v. 
Gotham Sportswear, U.CN.Y., 10 
F.Supp. 682. 

64 CJ. p 248 note 28. 

65. U.S.—Blease v. Safety Tramslt 
Co., C.C.A.S.C., 50 F.2d 862—Poca¬ 
hontas Terminal Corp. v. Portland 
Bldg. & Const Trade Council, D.C. 
Me., 93 F.Supp. 217-^Downey v, 
Geary-Wrlght Tobacco Co., jy.CJSy., 
89 F.Supp. 33—^Kolkin v. -Gotham 
Sportswear, U.C.N.Y., 10 F.Supp. 
682. 

Wash.—State ex ret department of 
Public Works v. Northern Pac. Ry. 
Co., 19 P.2d 128, 172 Wash. 37. 

6®. U.S.—Downey v. Geary-Wrlght' 
Tobacco Co., U.CKy., 89 F.Supp, 
38. , , 

67. .U.S.—^KoUdn v. Gotham Sports¬ 
wear, D.C.N.T., 10 F.Supp. 682. ' " 
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by railroad in interstate commerce to recover 
for excess charges on shipments in interstate com¬ 
merce to recover for injuries to servants or 
employees of defendant;^® and to enforce or to 
assert rights under the federal statutes aimed at 
restraint of trade.®l 

Obstruction and use of navigable waters. The 
general rule that the question as to whether a suit 
arises under the Constitution, laws, or treaties of 
the United States is determinable from the allega¬ 
tions of plaintifFs pleading applies in cases in¬ 
volving the obstruction or use of navigable wa- 
ters.®2 In determining that a suit to enforce cer¬ 
tain claims as to navigable waters was not removable 
on the allegations of plaintiffs pleading, the prayer 
for relief was considered in connection with the 
allegations in the body of the pleading and was lim¬ 
ited accordingly.63 

d. Bevenne and Taxation 

The rule that the question as to whether a suit 
arises under the Constitution, laws, or treaties of the 
United States Is determinable from the allegations of 
plaintiff’s pleading has been applied In determining that 
actions to enforce the collection of taxes or penalties 
imposed by state laws were not removable. 

The general rule ccmsidered supra § 74, that 
the question as to whether a suit arises under the 
Constitution, laws, or treaties of the United States 
is determinable from the allegations of plaintiff’s 
pleading, has been applied in determining that an 
action by a state,®^ or by officers of a cotmty,®® to en¬ 
force the collection of taxes or to recover penalties, 
imposed by state laws, was not removable on the 
groimd under consideration. 

e. Officers or .Agents of United States 

Actions against officers or agents of the United States 
are not removable on the grountf under consideration 


§ 77 

where on the face of the complaint there is nothing to 
show that the controversy was one arising under the 
laws of the United States. 

Under the general rule considered supra § 74, ac¬ 
tions against officers or agents of the United States 
are not removable on the ground here under con¬ 
sideration where on the face of the complaint there 
is nothing to show that the controversy was one 
arising under the laws of the United States,as, 
for example, where, in an action based on a tort, 
there is nothing to show that defendant is an officer 
of the United States or that, in respect of the mat¬ 
ters complained of, he had acted as such officer or 
under color of office.®* Where, however, the com¬ 
plaint contained an allegation that defendant oc¬ 
cupied a certain office of the United States during 
the time covered by the complaint, the right to 
remove was upheld.®® 

f. Corporations Orgaidzed under Laws of 
United States, and Officers of Such Cor¬ 
porations 

Where the right to remove depends on the fact that 
defendant was a corporation organized under the taws 
of the United States, the general rule requiring that the 
fact that the suit arises under the Constitution, laws, or 
a treaty of the United States must appear from plain¬ 
tiff’s statement of his case is in certain aspects regarded 
as qualified. 

Where the right to remove depends on the fact 
that defendant was a corporation organized under 
the laws of the United States, which right is now 
considerably curtailed, as discussed supra § 68, 
the general rule, considered supra § 74, requiring 
that the fact that the suit arises under the Consti¬ 
tution, laws, or a treaty of the United States must 
appear from plaintifFs statement of his case, may 
in certain aspects be regarded as qualified;®® in 
any event the omission from plaintifFs pleading 
of an averment of the fact of federal incorpora- 


58. U.S.—Great Northern R. Co. v. 
Galbreath Cattle Cow, Mont, 46 S.Ct 
439, 271 U.S. 99, 70 I^EJd. 854. 

54 C.J. p 248 note 24. 

59- U.S.—Allen v. New York, etc., R. 
Co„ C.C.A.Va., 15 F.2d 582. certio¬ 
rari denied 47 S.Ct 459, 273 U.S. 
766, 71 Ii.Bd. 876. 

54 C.J. p 248 note 25. 

60. Ga.—Mattox v. Southern Ry. Co., 
187 S.R 29, 182 Go. 779. 

54 C.J. P 248 note 26. 

Amendment prohibiting removal of 
actk>ns under Federal Bmployers’ 
Liability Act see supra S 20. 

51. U.S.—KoUdn V. Gotham Sports¬ 
wear. D.C.N.T., 10 P.Supp. 682. 

54 C.J. pr 248 mote 27. 


PleadlttfiT not disclosing federal gues- 
tion. within Jurisdiction of federal 
court 

U.S.—^Minnesota v. Northern Securi¬ 
ties Co., Minn., 24 S.Ct 598, 194 U. 
S. 48, 48 L.£d. 870—New Broad¬ 
casting Co. V. Kehoe, D.C.N.T., 94 
F.Supp. 113. 

6S. U.S.—^Beaumont v. Texas, etc., R. 

Co., D.C.Tex,, 296 F. 523. 

54 G.J. p 248 note 29. 

63- U.S.—Starln v. New York, N.Y.. 
6 S.Ct 28, 116 U.S. 248, 29 L.Ed. 
388. 

6^ U.S.—Postal Tel. Cable Co. v. 
Alabama* Ala., 15 S.Ct 192, 155 U. 
S. 482, 39 L.£!d. 231. 

54 C.J. p 248 note 33. 

Removability of suits involving rev¬ 
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enue and taxation In general see 
supra § 60. 

65- U.S.—Sawyer v. Kochersperger, 
Ill, 18 S.Ct 946, 170 U.S. 303, 42 
L.Bd. 1046. 

54 C.J. p 248 note 34. 

66- U.S.—^Walker v. Collins, Kan., 17 
S.Ct 738, 167 U.S. 67. 42 L.Bd. 76 
—Consagra Coal Co. v. Borough of 
Blalcely, D.C.Pa., 55 F.Supp. 76. 

54 C.J. p 249 note 43. 

67. U.S.—People’s U. S. Bank ▼, 
Goodwin, C.C.MO., 160 F. 727. 

54 C.jr. p 249 note 44. 

68. U.S,—^Eighmy v. Poucher, C.C.N. 
Y., 83 F. 855. 

54 C-J. P 249 note 45. 

69. U.S.—Texas & P. R. Co. v. Cody, 
Tex., 17 S.Ct 703, 166 U.S. 606, 41 

' RBd. 1132. 
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tion,'^<> or an erroneous statement of incorporation 
under state laws,*^! does not defeat the right to 
remove, since the court will take judicial notice of 
the fact of federal incorporation,'^^ and, in this con¬ 
nection, consideration has even been given to de¬ 
fendant's petition for removal.73 

National hanking associations. As already point¬ 
ed out supra § 69, the mere fact that a suit is by 
or against a national banking association does not 
render such suit removable as arising under the 
Constitution or laws of the United States, and the 
general rule that the question as to whether a suit 
arises under the Constitution, laws, or a treaty of 
the United States is determinable from the allega¬ 
tions of plaintifFs pleading, has been applied in ac¬ 
tions to which national banks^^ or directors or 
officers of national banks^B were parties. 


g. Miscellaneous Other Matters or Persons 

The rule that the question as to whether a suit 
arises under the Constitution, laws, or treaties of the 
United States Is determinable from the allegations of 
plaintiff's pleadings has been applied In determining the 
removability of suits Involving the postal laws, litiga¬ 
tion in federal courts, Indians, receivers appointed by 
federal courts, and trustees In bankruptcy. 

The general rule, discussed supra § 74, that the 
question as to whether a suit arises under the Con¬ 
stitution, laws, or treaties of the United States is 
determinable from the allegations of plaintifFs 
pleading has been applied in determining the remov¬ 
ability on this ground of actions involving the postal 
laws,7^ suits involving, or growing out of, litiga¬ 
tion in federal courts,actions brought by Indi¬ 
ans, actions against receivers appointed by fed¬ 
eral courts,*^ ^ and actions to which trustees in bank¬ 
ruptcy were parties.^® 


V. SUITS AND PROSECUTIONS AGAINST CERTAIN OFPICERS OB PERSONS ACTING 
OR CLAIMING UNDER SUCH OPFICERS; PERSONS IN MILITARY SERVICE 


§ 78. Revenue or Other Officers, and Persons 
Acting or Claiming under Such Offi¬ 
cers 

The right tc remove to the federal courts dvil suits 
and criminal prosecutions comrnenced in a state court 
against any officer of the United States or any agency 
thereof, or person acting under him, for any act under 
color of such office or on account of any right, title, or 
authority claimed under any act of congress for the 
apprehension or punishment of criminals or the collec¬ 
tion of the revenue Is expressly granted by federal 
statute. 

Under the terms of the Federal Judicial Code, 28 


U.S.C.A. § 1442 (a) (1), so providing, the right 
is granted to remove to the federal courts civil suits 
and criminal prosecutions commenced in a state 
court against any officer of the United States or 
any agency thereof, or person acting under him, 
for any act under color of such office or on ac¬ 
count of any right, title, or authority claimed under 
any act of congress for the apprehension or punish¬ 
ment of criminals or the collection of the revenue. 
The purpose of this statute is to maintain the su¬ 
premacy of the laws of the United States by safe¬ 
guarding officers and others acting under federal 


70. U.S.—^Tezas & P. R. Co. v. Bar¬ 
rett. Tex., 17 S.Ct 707. 166 U.S. 
617, 41 L.Ed. 1136. 

64 O.J. P 249 note 5$. 

71. U.S.—^Texas & P. R. Co. v. Cody, 
Tex.. 17 act. 703, 166 U.S. 606, 41 
L-Ed. 1132. 

Tex.—Greer v. Texas, etc., R. Co., 
42 S.W. 1038, 17 Tex.Civ.App. 356, 
70. U.S.—^Re Dunn, Tex., 29 S.Ct. 
299, 212 U.S. 374, 53 L-Ed. 558— 
Texas & P. R. Co. v. Cody, Tex., 17 
S.Ct. 70S, 166 U.S. 606, 41 UEd. 
1132. 

54 C.J. p 249 note 58. 

78. U.S.—Texas & P. R. Co. v. Cody. 
Tex., 17 act. 703, 166 U.S. 606, 41 
L.Ed. 1132. 

64 aJ. P 249 note 59. 

74. U.S.—Connolly v. First Nat. 
Bank-Detroit. C.C.A.Mlch.. 86 P.2d 
683. certiorari denied First Nat. 
Bank, l>etroit v. Connolly, 57 S.Ct. 
795. 301 U.S. 692, 81 L.Ed. 1348— 
Wichita Nat. Bank v. Smith, Kan., 
72 F. 668, 19 C.GA. 42, error dis¬ 
missed 18 act 946, 42 LuEd. 1214 


—^Bowers v. First Nat. Bank, C.C. 
Idaho, 190 F. 676. 

54 C.J. p 249 note 62. 

75. U.S.—Prescott v. Haughey, C.C. 
IncL. 65 F. 653—^Bailey v. Mosher, 
Neb., 63 F. 488, 11 C.CJL 304. 

54 C.J. P 249 note 63. 

76. U.S.—^Lewis Pub. Co. v. Wyman, 
C.C.MO.. 152 F. 200. 

54 C.J. p 248 note 37. 

Removability of suits Involving post¬ 
al laws in general see supra § 61. 

77. U.S.—Coyle v. Stern, La., 193 F. 
582. 113 CC.A. 450. 

Mass.—^Long v. Quinn Bros., 102 N.R 
348, 216 Mass. 85. 

64 C.J. p 250 note 65. 

78. U.S.—Jackson v. Gates Oil Co., 
C.C.A.Okl., 297 F. 549. 

54 C.J. p 248 note 40. 

Removability of suit to which Indian 
party in general see supra 5 62. 

79. U.S.—^Rural Home TeL Co. v. 
Powers, C.C.Ky., 176 F. 986—^Lin¬ 
coln V. Lincoln St. R. Co., C.C.Neb , 
77 F. 668. 

54 C.J. p 249 note 48. 
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Removability of suit to which receiv¬ 
er appointed by federal court a par¬ 
ty in general see supra 5 66. 

80. U.S.—^Ford Motor Co. v. Automo¬ 
bile Ins. Co., D.OMich., 13 F.2a 
415. 

64 C.J. p 249 note 61. 

Removability of suit to which trus¬ 
tees in bankruptcy are parties in 
general see supra $ 67. 

81. U.S.—State of Texas v. Heaton* 
D.C.Tex.. 68 F.2d 656—^Ex parte 
Dierks, D.C.C 0 I 0 ., 56 F.2d 371— 
People of State of Michigan v. 
Banning. D.C.Mich.. 88 F.Supp. 449 
—Logemann v. Stock, D.C.Neb., 81 
F.Supp. 337. 

54 C.J. p 250 note 67. 

Federal court to which cause removed 
see infra §§ 236-236. 

Method of removal see infra S9 230- 
232. 

Removal of suits against officer of 
United States as arising under Con¬ 
stitution or laws of United States 
in general see supra 99 63-66* 
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authority against peril of punishment for violation 
of state law or obstruction or embarrassment by 
reason of opposing policy on the part of those ex¬ 
erting or controlling state power.®2 The earlier 
statute from which this statute is derived was en¬ 
acted because of interference by some of the states 
with the collection of the customs of the United 
States and their attempted nullification of a national 
tariff act ;83 but as amended and extended by later 
enactments its coverage has been broadened,®^ and 
it is not limited to the removal of cases arising out 
of attempts by state legislatures to nullify laws 
of the United States.^s Under this statute the re¬ 
moval jurisdiction of the federal court has been 
held to be broader than its original jurisdiction.*® 

Discretion of federal court as to taking jurisdic¬ 
tion. The federal court has no discretion to refuse 
to take jurisdiction where the facts found bring the 
matter within the terms of the statute.®^ 

§ 79. -Validity, Construction, and Oper¬ 

ation of Statute in General 

The statute authorizing the removal to a federal 
court of suits and prosecutions commenced in a state 
court against any officer of the United States or any 
agency thereof, or person acting under him, for any 
act under color of such office or on account of any right, 
title, or authority claimed under any act of congress for 
the apprehension or punishment of criminals or the col¬ 
lection of the revenue is constitutional, and It should be 
liberally construed to give effect to the purposes for 
which It was enacted. 

The constitutionality of the removal statute here 
under consideration, 28 U.S.C.A. § 1442 (a) (1),*® 
including the provision for removal of criminal 
prosecutions,*® has been recognized or upheld under 
the constitutional provision that the judicial power 
of the United States shall extend to all cases in 


law and equity arising under the Constitution, the 
laws of the United States, and treaties made or 
•which shall be made under their authority.®® The 
removal of a criminal prosecution to a federal court 
does not violate the sovereignty of the state.®^ 

The statute should be liberally construed to gi^^e 
effect to the purposes for which it was enacted, 
but it should not be extended to give jurisdiction 
•where jurisdiction does not appear to have been 
intended.®® Liberal construction is extended only 
to those within the classes to which the statute 
applies.®^ It should be construed with the highest 
regard for the equality of right of a state and the 
federal government to make and enforce their own 
laws and to exert exclusive and supreme power 
in the fields which belong to them;®® and it has 
been asserted that where the question as to jurisdic¬ 
tion is doubtful the doubt should be resolved against 
the jurisdiction of the federal court.®® 

The removal merely changes the forum; the case 
remains a state case and does not become one 
charging a ■violation of a federal law.®^ 

§ 80. -What Are Revenue Laws 

A “revenue law,” as the term Is used in the remov- 
al statute, is a law for the direct object of Imposing and 
collecting taxes, dues. Imposts, and excises for the gov¬ 
ernment and Its purposes, but the mere fact that some 
incidental pecuniary benefit may or does accrue to the 
government In the administration of a law does not 
constitute It a revenue law. 

As the term is used in the removal statute, 28 
U.S.C.A. § 1442 (a) (1), a “revenue law” is a law 
for the direct object of imposing and collecting 
taxes, dues, imposts, and excises for the govern¬ 
ment and its purposes.®® It is comprehensive,®® 
and has been said to include any law under which 
the government may derive from any source funds 


82. U.S.—state of Colorado v. i 

Symes, 52 S.Ct. 635. 286 U.S. 510. 76 | 
L.Ed. 1253—Younar v. Territory of i 
Hawaii, C.C.A.Hawaii. 132 F.2d 374. j 

83. U.S.—^Logemann v. Stock, B.C. 
Neb., 81 P.Supp. 337—^In re Men¬ 
denhall, B.dMont., 10 F.Supp. 122. 

54 C.J. p 251 note 91. 

Blstozy of statute 

U.S.—Gay v. Ruff, Ga.. 54 S.Ct 608, 
292 U.S. 25, 78 L.Ed. 1099, 92 A.L.. 
R. 970. 

64 aj. p 250 note 67 [a], [b]. 

84. U.S.—^People of State of Michi¬ 
gan V. Banning. D.C.Mich., 88 F. 
Supp. 449—^Logemann v. Stock, B. 
C.Neb„ 81 P.Supp. 337. 

88. U.S.—Gay v. Ruff, Ga., 64 S.Ct 
608, 292 U.!S. 25. 78 Xi.Ed. 1099. 92 
A.L.R. 970—^Findley v. Satterfield, 
C.C.Ga., 9 ffi'.Cas.No.4,792, 3 Woods 

604. 


86. U.S.—^Pendleton v. Bussey, B.C. 
Va., 30 F.Supp. 211. 

87. U.S.—^Ex paj*te Bierks, B.C.C 0 I 0 ., 
55 F.2d 371. 

54 C.J. p 250 note 81. 

88. U.S.—State of Texas v. Heaton, 
B.C.Tex.. 58 F.2d 656. 

54 CJ. p 250 note 82. 

89. U.S.—State of Texas v. Heaton, 
supra. 

54 C.J. p 250 notes 83-84. 

90. U.S.—State of Tennessee v. Ba- 
vis, Tenn., 100 U.S. 257, 25 BEd. 
648. 

54 C.J. p 250 note 86. 

91. U.S.—^Ex parte Bierks, B.C.C 0 I 0 ., 
55 F.2d 371. 

92. U.S.—State of Colorado v. Sy- 
mes, 52 S.Ct. 635, 286 U.S. 510, 76 
LkEd. 1253—^Young v. Territory of 
Hawaii. C.C.A.Hawaii, 132 P.2d 374. 

54 C.J. p 250 note 87. 
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93. U.S.—Johnson v. Wells, Fargo 
& Co.. C.C.Cal.. 98 F. 8. 

54 C.J. p 250 note 88. 

94. U.S.—^In re Mendenhall, B.C. 
Mont., 10 F.Supp. 122. 

95. U.S.—State of Colorado v. By¬ 
rnes, 52 S.Ct. 636. 286 U.S. 510, 76 
L.Ed. 1253. 

96b U.S.—Johnson v. Wells, Fargo & 
Co., C.C.Cal., 98 F. 3. 
t 97. U.S.—Smith v. U. S.. C.C.A.Tex.. 
58 F.2d 735. certiorari denied 53 
S.Ct. 82, 287 U.S. 631, 77 LuBd. 
647. 

Sentence to state penitentiary re¬ 
quired for one convicted in federal 
court of violation of state law see 
Criminal Law 5 2000 a. 

98. U.S.—^In re Mendenhall, B.C. 
Mont., 10 F.Supp. 122. 

99. U.S.—West v, Prudential Ins. 
Co. of America, B.C.M 0 ., 34 lF.2d 
449. 
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to carry on its activities.^ However, the mere fact 
that some incidental pecuniary benefit may or does 
accrue to the government in the administration 
of a law does not constitute it a revenue law with¬ 
in the meaning of the removal statute it does 
not include all laws appropriating money for the 
expenditure of revenue.^ 

Particular laws. Among other laws which have 
been regarded as revenue laws within the pur¬ 
view of the statute are a statute imposing a direct 
tax on the stated and a statute forbidding the fer¬ 
menting of mash or wort or the making of spirits 
therefrom in any other than a distillery author¬ 
ized by law, or by a duly authorized distiller.® So 
too, postal laws have been regarded as within the 
purview of the statute,® although there is appar¬ 
ently authority for the view that every statute reg¬ 
ulating the postal service is not necessarily a reve¬ 
nue lawJ Among other laws which, it has been 
held or recognized, are not revenue laws within 
the meaning of the statute are reclamation acts,® 
federal forestry statutes and regulations,^ a naval 
appropriation act,i® and the statute prohibiting the 
importation of opium for other than medicinal pur- 
poses.ii 

Prior to its repeal it was held or recognized that 
the National Prohibition Act was not a ‘‘revenue 
act” %vithin the meaning of the removal statute 
but there was also authority to the contrary,and, 
as discussed infra § 83, by virtue of a provision in 
the act, prohibition ofiScers and agents were entitled, 
in any event, to the benefit of the removal statute. 

§ 81. -What Acts Included 

a. In general 

b. Particular acts 


a. In General 

In order that a civil suit or criminal prosecution 
may be removed as having been instituted *‘on ac¬ 
count of' acts done by the defendant as a federal offi¬ 
cer or as a person acting under the direction and au¬ 
thority of a federal officer, the acts must have been 
done in the performance of his official duties or under 
color of his office. 

The statute, 28 U.S.C.A. § 1442 (a) (1), does 
not include an act of an officer which is not done 
in the performance of his official duties, or under 
the color of his office.^^ In order that a prosecution 
may be removed as having been instituted “on ac¬ 
count of” acts done by defendant as a federal 
officer under color, of his office or of the law, there 
must be causal connection between what the offi¬ 
cer has done under asserted official authority and 
the state prosecution it must appear that the 
prosecution has arisen out of the acts done by him 
under color of federal authority and in enforce¬ 
ment of federal law.^® It is only necessary, how¬ 
ever, to show that the act on which the prosecu¬ 
tion is grounded was done by the officer in the 
probable pursuance of his duties, and within the 
apparent scope of his authority,!^ and a mere 
claim by a federal officer that the acts complained 
of were done in the discharge of his duties as an 
officer has been held sufficient as a basis of federal 
jurisdiction, at least until the claim proves to be 
unfounded.^® While an act of a federal officer, not 
expressly authorized by a federal statute, may be 
such an inevitable outgrowth of such officer's dis¬ 
charge of -his federal duty and so closely interre¬ 
lated with it as to bring such act within the re¬ 
moval statute,certain acts not a part of his offi¬ 
cial duty, although having some relation to such 


1. tJ.S.—West V. Prudential Ins. Co. 

of America, supra. 

TTnder ozisfinal act 
. The general term "revenue laws 
of the United ■States," as used in Act 
March 2, 1S33, providing for removal 
of causes, was in an act entitled "An 
act further to provide for the col¬ 
lection of duties on imports," and 
hence was considered as not Intended 
to Include laws for the collection of 
internal revenue.—Stevens v. Mack, 
* C.aN.T., 23 Fed.Cas.No.13,404, 5 

Blatchf. 514. 

S. U.S.—^In re Mendenhall, D.C. 

Mont., 10 F.Supp. 122. 

8. U.S.—Underwood v. Uismukes, 
I).aR,I., 266 P. 569. 

4. U.S.—Peyton v. Bliss, C.C.Ark., 
19 P.Cas.No.11,065, Woolw. 170. * 

54 CLJ. p 251 note 96. 

5. TT.S.*—State of Maryland v. So- 
W, 4g S.Ct. 185, 270 U.S. 9, 70 
IhEd. 449. 


S. U.S.—West V. Prudential Ins. Co. 

of America, D.CMo., 34 F.2d 449. 

54 O.J. p 251 note 98. 

7. U.S.—People’s U. S. Bank v. 
Goodwin, aC.Mo., 162 P. 937. 

8. U.S.—City of Stanfield v. Uma¬ 
tilla River Water Users’ Assoc., C. 

C. Or., 192 P. 596—Twin Palls Canal 
Co. v. Pbote, C.C.Idaho, 192 P. 683. 

9. U.S.—In re Mendenhall, D.C. 
Mont., 10 P.Supp. 122, 

10. U.S.—Underwood v. Dismukes, 

D. C.R.I., 266 P. 659. 

11. Hawaii.—Chock Sing v. Brec- 
kons, 3 Hawaii ped. 630. 

54 C.J. p 251 note 3. 

la. U.S.—Wolkin V. Gidney, D.CIN. 

T., 3 P.2d 960. 

54 C.J. p 251 note 4. 

13. U.S.—State of Oregon v. Wood, 
D.C.Or., 268 P. 975. 

I4i U.S.—People of State of 
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V. Banning, D.C.Mich., 88 P.Supp. 
449. 

54 C.J. p 251 note 7. 

15. U.S.—State of Maryland v. So¬ 
per, 46 S.Ct 186, 270 U.S. 9, 70 D. 
Ed. 449. 

16. U.S.—State of Maryland v. So¬ 
per, supra. 

17. U.S.—Ex parte Dlerks, D.C. 
Colo., 65 P.2d 371. 

Frima fade Showing soffloient 
All that is necessary is a prlma 
facie showing that the act on which 
the prosecution is grounded was done 
under the color of offlce.>^Hs parte 
Dierks, supra. 

18. U.S.—State of Tennessee v. Da¬ 
vis, Tenn., 100 U.6. 267, 26 Ii.Ed. 
648. 

19. U.S.—State of Maryland -v.' So¬ 
per, 46 S.Ct 185, 270 U.S. 9, 70 
L.Ed. 449—Commonwealth of Vlr- 
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duty, may be too remote to come within the pur¬ 
view of the removal statute in question.^® 

It is not required that the proceeding against 
the ofiicer must be for the very acts which he 
admits to have been done by him under federal au¬ 
thority,and it is enough that his acts or his 
presence at the place in performance of his ofn- 
cial duty constitute the basis, although mistaken 
or false, of such proceeding .22 Accordingly, it is 
not necessary, in order that he may remove, that 
the officer should admit that he performed the act 
for which he is prosecuted,^3 and a like rule ap¬ 
plies to the removal of a civil suit against an offi¬ 
cer who denies the performance of the act 

charged.^^ 

The phrase “color of office*' may cover a claim 
which later turns out to be groundless or mistaken, 
as well as a claim which on full investigation is 
shown to be well founded.^^ it is not necessary, 
in order that the case may be removed, that the 
conduct of the officer have been blameless,and 
cases may be removed in which it may ultimately 
be determined that misconduct was involved.^? 

In general the acts which are within the pur^dew 
of the removal statute in question if performed by 
a federal officer are also within it if performed by 
a person acting under such officer's authority and 

direction.28 

b. Particular Acts 

Particular acts reflarded aa within the purview of the 
removal statute are acts done in self defense against 
an assault which would have Interfered with the per¬ 
formance of official duty, acts in connection with an 


§ 81 

arrest for a violation of law, exaction of revenue du¬ 
ties, and abusive conduct or the uttering of defamatory 
matter In connection with official duties. 

Particular acts by an officer or a person acting 
under or by his authority which have been regarded 
as within the purview of the removal statute are 
acts done in self defense against an assault which 
would have interfered with the performance by the 
officer or person of his official duty acts in con¬ 
nection with the seirt-ice of process of arrest for 
violation of a revenue law’;30 shooting a person 
while the latter was fleeing from arrest for a vio¬ 
lation of law;3i acts done by an officer or agent 
while guarding a truck containing articles seized 
in the performance of his duty;^^ exaction of rev¬ 
enue duties allegedly abusive conduct of a dep¬ 
uty collector of internal revenue in the course of 
the examination and verification of tax returns and 
the making of maliciously untrue reports by the 
deputy to his superior and uttering allegedly de¬ 
famatory matter in connection with official duties.^® 

Among other acts which, it has been held or 
recognized, are not within the purview of the stat¬ 
ute are allegedly illegal exactment by a United 
States commissioner of money as costs and fees 
in a case arising under a revenue law, in which 
such commissioner acted as magistrate;®® an act 
committed while searching for opium imported 
for other than medicinal purposes in violation of 
law;®^ and giving allegedly false testimony in an 
investigation by local authorities of a transaction 
with which the officer giving the testimony was offi¬ 
cially connected, where such testimony was given 
voluntarily and not under the compulsion of any 
state or federal law.®® 


glnia V. De Hart, C.C.Va., 119 F. 
626. 

ao. TT.S.—State of Florida v, Hus¬ 
ton. D.C.Fla.. 283 F. 687. 

54 C.^. P 251 note 16. 

21. U.S.—State of Maryland v. 
Soper, 46 S.Ct 185, 270 UjS. 9. 70 
L..£d. 449. 

54 ChT. p 261 note 10. 

22. U.S.—State of Maryland v. 
Soper, aupra—Ex parte Dlerks, D. 
aColo., 66 F.2d 371. 

23. TJ.S.—State of Maryland v. 
Soper, 46 S.CL 185, 270 U.S. 9, 70 
LuEd. 449—State of Oregon v, 
Wood, D.C.Or.. 268 F. 975. 

24. XTjS.—C leveland, C., O. & L H. 
Co. v. McClung, Ohio, 7 S.Ct. 262, 
119 XT.S. 454, SO KBd. 465. 

25. U.S.—^Bx parte Dlerks, D.C. 
Oolo., 55 F.2d 871 —^Logemann v. 
Stoc^ D.CNeb., 81 F.Supp. 337— 
Potts v. Elliott, D.CKy., 61 F. 
Supp. 378. 


25. U.S.—^Logeinann v. Stock, D.C. 

Neb., 81 F.Supp. 337. 

Ahsolutloa of ollloial 

The statute authorizes the removal 
of actions, not necessarily or invari¬ 
ably for absolution from fault or 
liability of defendant in the state 
court, but rather for the trial on its 
merits of'that very question in the 
federal court free from the Impact of 
local interest or prejudlca—Doge- 
mann v. Stock, supra. 

27. U.S.—^Logemann v. Stock, supra, j 

28. U.S.—^Davis v. State of South 
Carolina, S.C., 2 S.Ct. 636. 107 U.S. 
597, 27 L.Ed. 574. 

29. U.S.—Commonwealth of Massa¬ 
chusetts V. Bogan, D.C.Mass., 286 
F. 668. 

54 C.J. p 252 notes 19, 20. 

30- U.S.—^Davis v. State of South 
Carolina, S.C., 2 S.Ct *636, 107 U.S. 
697, 27 L.E<L 574—Commonwealth 
of Virginia v. De Hart, aC.Va., 
119 P. 626. 


31. U.S.—Wynn v. Baker, D.C.Ala., 
23 F.2d 530. 

32. U.S.—People of State of New 
York V. Walsh, D.C.N.Y., 40 P.2d 
58. 

33. U.S.—Venable v. Richards, Va-, 
105 U.a 636, 26 L.Ed. 1196. 

; 54 C.J. p 252 note 24. 

13^ U.S.—Logemann v. Stock, D.C. 
Neb., 81 F.Supp. 337. 

35. U.S.—^Buttner v. Miller, C.C.Ala., 
4 F.Cas.No.2,254, 1 Woods 620. 

54 C.J. p 252 note 25. 

36. U.S.—^Benchley v. Gilbert, C.G. 
N.Y., 3 P.CasJNo.1,291, 9 Blatchf. 
147. 

54 0.jr. p 252 note 26. 

37. Hawaii.—<Jhock Sing v. Brec- 
kons, 3 Hawaii Fed. 630. 

54 C.J. P 252 note 27. 

38. U.S.—State of Maryland v. 

Soper, 46 S-Ct 194, 270 U.S. 44. 70 
L.Ed. 462. 
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§ 82. —— Proceedings Removable 

a. In general 

b. Criminal prosecutions 

a. ]bi General 

Civil suits are removable under the statute provid¬ 
ing for the removal of proceedings commenced In a 
state court against revenue and other federal officers 
for any act done under color of their office or on ac¬ 
count of any right, title, or authority claimed under an 
act of congress. 

The removal statute here considered express¬ 
ly applies to, and has frequently been applied in 
permitting the removal of, civil suits.^^ 

Subject to rules and qualifications in respect of 
what are revenue laws, and what acts are within 
the removal statute in question, as considered su¬ 
pra §§ 80-81, and as to what officers or persons 
are within, or entitled to the benefit of, such stat¬ 
ute, as discussed infra § 83, and in accordance with 
the general rule herein stated, it has been held or 
recognized that, among others, the following suits 
or actions are within the purview of such removal 
statute: An action against a collector of internal 
revenue to recover back moneys alleged to have 
been illegally exacted as internal revenue duties;^® 
an action against a collector of customs by a car¬ 
rier to recover freight charges which, it was al¬ 
leged, the collector had received in the performance 
of his official duties an action by an informer 
to recover from a collector of customs part of 
the proceeds of forfeited goods an action 
against a postmaster for refusal to deliver a let¬ 
ter an action for slander against a collector 
of customs^^ and an action against a surveyor of 
a port^s based on statements in connection with 
official duties; a summary proceeding by a land¬ 
lord to recover from a lessee possession of premis¬ 


es used as a bonded warehouse, to which proceeding 
a collector of internal revenue and a United States 
storekeeper are made parties defendant;^® a pro¬ 
ceeding under a writ of foreign attachment issued 
in a suit between private individuals, on the prop¬ 
erty of defendant which was in the possession of a 
collector of customs a proceeding to pimish a 
collector of internal revenue for contempt in re¬ 
fusing to permit the sheriff to enter a warehouse 
an action for acts done by defendant under au¬ 
thority of post office inspectors;^® an action for 
assault against a state officer who, at the time of 
the alleged assault, was assisting a federal prohibi¬ 
tion officer;®® and a suit to enjoin a contractor 
from proceeding with the construction of a post 
office under contract with the secretary of the treas- 
ury.®i 

Among other suits which, it has been held, were 
not removable under the removal statute prior to 
the 1948 enactment, 28 U.S.CA. § 1442 (a) (1), 
which broadened its coverage are: An action 
against an assistant treasurer of the United States 
to recover the value of United States bonds, the 
possession of which plaintiff had permitted defend¬ 
ant to take, and which defendant had retained on 
the ground that they were the property of a state;®® 
a suit to enjoin a naval officer from interfering 
with certain land which, defendant claimed, was 
purchased for military purposes imder a naval ap¬ 
propriation act;®® an action to recover back from 
a United States commissioner moneys received by 
him as costs and fees in a case arising under a 
revenue law in which he acted as a magistrate;®^ 
an action against a United States district attorney 
for trespass, alleged to have been committed while 
he was searching for opium imported for other 
than medicinal purposes in violation of law;®® and 
an action against a common carrier for refusal to 


39. U.S.—Cleveland, C., C. & L R. 
CJo. V. McCIungr, Ohio, 7 S.Ct 262, 
119 U.S. 454, 30 L.£:d. 465. 

Removability as dependent on exist¬ 
ence of original jurisdiction of 
federal court see supra § 11. 
Prohibitioii agent 

Prior to the repeal of the National 
Prohibition Act, an action against a 
prohibition agent was within the 
purview of the removal statute.—^In 
re Higgins, D.C.N.H., 273 F. 832. 

40. TJ.S.—Venable v. Richards, Va., 
105 U.S. 636, 26 L..Ed. 1196. 

54 aj. p 252 note 34—33 C.J. p 368 
note 27 [a]. 

41. Tr.S.—Cleveland, C., C. & I. R. 
Co. V. McClung, Ohio, 7 S.Ct 262, 
119 tr.S. 454, 30 L..Bd. 465. 

43. U.S.—Van Zandt v. Maxwell. 


C.C.N.Y., 28 tF.CasJTo.16,884, 2 

Blatchf. 421. 

43. U.S.—Warner v. Fowler, aC.N. 
T-, 29 F.C€ls.No. 17,182, 4 Blatchf. 
311. 

54 C.J. p 252 note 37. 

44. U.S.—^Buttner v. Miller, C.C. 
Ala., 4 F.Cas.No.2,254, 1 Woods 
620. 

54 CJ. p 252 note 39. 

45. Hawaii.—Corn v. Wardell, 4 
Hawaii Fed. 601. 

46. U.S.—Gallatin v. Sherman, C.C. 
N.T., 77 F. 337. 

47. U.S.—Fischer v. Daudistal, C.C. 
Pa., 9 F. 145. 

48. U.S.—^McCullough v. Large, C.C. 
Pa., 20 F. 309. 
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49. U.S.—West V. Prudential Ins. 
Co. of America, D.C.Mo., 34 P.2d 
449. 

60. U.S.—Wsmn V. Baker, D.C.Ala, 
23 F.2d 530. 

51- U.S.—Ward v. Congress Constr. 
Co., Ill., 99 F. 598, 39 C.C.A. 669. 

62. U.S.—Victor v. Cisco. C.C.N.T., 
28 F.Cas.No.16,934, 5 Blatchf. 128. 

54 C.J. p 252 note 47. 

63. U.S.—Underwood v. Dismukes. 
D.C.R.L, 266 F. 559. 

64. U.S.—Benchley v. Gilbert, C.C. 
N.T., 3 F.Cas.No.1,291. 8 Blatchf. 
147. 

54 C.J. p 252 note 49. 

65- Hawaii.—Chock Sing v, Brec- 
kons, 3 Hawaii Fed. 630. 

54 C.J. p 253 note 50. 
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accept goods for transportation because of non¬ 
payment of a stamp tax by the shipper.56 

b. Criminal Prosecutions 

The statute authorizing removal of criminal prose¬ 
cutions commenced in a state court against revenue 
and other federal officers for acts done under color of 
their office or on account of any right, title, or au¬ 
thority claimed under an act of congress apply to 
Criminal prosecutions instituted for the alleged viola¬ 
tion of state laws tn which defenses are set up or 
Claimed under United States laws or authority. 

The removal statute, 28 U.S.CA. § 1442 (a) 
(1), subject to general rules as to what are revenue 
laws, and what acts are, within the statute, as con¬ 
sidered supra §§ 80-81, and as to what officers or 
persons are within, or entitled to the benefit of, 
such statute, as discussed infra § 83, expressly ap¬ 
plies to, and has frequently been applied in permit¬ 
ting, the removal of criminal prosecutions,^7 in¬ 
cluding a prosecution for a misdemeanor which may 
be prosecuted without indictment.58 The prosecu¬ 
tions which are removable under the statute in 
question are those instituted for alleged violations 
of state laws,5^ in which defenses are set up or 
claimed under United States laws or authority.®® 

Among other prosecutions which, it has been 
held or recognized, are removable, are prosecutions 
against a federal officer for assault,for man- 
slaughter,®2 for murder,®* for transporting intoxi¬ 
cating liquor in violation of a state statute,®^ and 
for conspiracy to extort money.®® 

On the other hand, among other prosecutions 
which, it has been held or recognized, are not 
removable under the removal statute in ques¬ 
tion are prosecutions against a federal officer for 
reckless driving while not engaged in the perform¬ 
ance of his duty,®® for obstructing justice by giv¬ 


ing false testimony before a coroner,®’^ and for 
perjury alleged to have been committed in a pro¬ 
ceeding before a coroner,®® and a prosecution for 
selling liquor in violation of a state law against a 
person holding a license from the United States,®® 
against a person who sold liquor on which the in¬ 
ternal revenue tax had been paid,"® and against a 
person who sold liquor, the formula for which was 
approved by the federal prohibition commissioner. 

§ 83* -Persons within, or Entitled to 

Benefit of. Statute 

a. In general 

b. Persons other than federal officers 

a. In G^eral 

The statute authorizing the removal of civil suits 
and criminal prosecutions commenced In state courts 
against revenue and other federal officers for acts done 
under color of their office or on account of any right, 
title, or authority claimed under an act of congress ap¬ 
plies to all officers and employees of the United States 
or any agency thereof. 

Federal officers and employees are not, merely 
because they are such, granted immunity from pros¬ 
ecution in state courts for crimes against state 
law."** Prior to the enactment of Jime 25, 1948, 
vrhen the removal statute, 28 U.S.CA. § 1442 (a) 
(1), w’hich authorizes the removal of civil suits 
and criminal prosecutions commenced in state 
courts against revenue and other federal officers 
for acts done under color of their office or on ac¬ 
count of any right, title, or authority claimed un¬ 
der an act of congress, was extended to apply 
to all officers and employees of the United States 
or any agency thereof, its benefit did not extend 
to all officers of the United States.73 A collector 
of customs,a surveyor of a port,75 and other cus¬ 
toms officers,^® a collector of internal revenue^^ 


56. U.S.—Johnson v. Wells, Fargo & 
Co., C.C.Cal., 98 P. 3. 

57. U.S.—State of Texas v. Heaton, 
D.C.Tex., 68 F.2d 656—^People of 
State of Illinois v. Moody, D.C.I1L, 
9 F.2d 628. 

64 C.J. P 263 note 65. 

58. U.S.—Commonwealth of Virginia 
V. Bingham, C.C.Va., 88 F. 661. 

59. U.S.—State of Tennessee v. Da¬ 
vis, Tenn., 100 U.S. 267, 26 L.Ed. 
648. 

60. U.S.—State of Tennessee v. Da¬ 
vis, supra. 

61. U.S.—Commonwealth of Virginia 
V. De Hart, C.C.Va.. 119 P. 626. 

54 CJ*. p 253 notes 60, 65. 

62. U.S.—State of Oregon v. Wood, 
D.C.Or., 268 P. 976. 

63. U.S.—State of Texas v. Heaton, 
D.C.Tex., 68 F.2d 656. 

54 aJ. p 263 notes 61, 68, 66, 68. 
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64. U.S.—Smith v. U. S., C.C.A,Tex.. 
68 F.2d 736, certiorari denied 53 
S.Ct. 82, 287 U.S. 631, 77 L.Ed. 547. 

65. N.C.—State v. Deaver, 77 N.C. 
655. 

66- U.S.—State of Florida v. Hus¬ 
ton, D.C.IFla., 283 F. 687. 

67. U.S.—State of Maryland v. 
Soper, 46 S.Ct. 192, 270 U.S. 36, 70 
L.Ed. 459. 

68. U.S.—State of Maryland v, 
Soper, supra. 

69. Me.—State v. Elder, 54 Me. 381. 
64 C.J. p 263 note 72. 

70. Iowa.—Stommel v. Timbrel, 61 
N.W. 159, 84 Iowa 336. 

71. U.S.—Application of Shumpka, 
D.C.M.Y., 268 P. 686. 

72. U.S.—State of Colorado v. Sy- 
; mes, 62 S.Ct. 636. 286 U.S. 510, 76 

977 


L.Bd. 1253—^People of State of 
Michigan v. Banning, D.C.MiGh., 88 
P.Supp. 449. 

73. U.S.—West V. Prudential Ins. 
Co. of America, D.C.Mo., 34 F.2d 
449—^Twin Palls Canal Co. v.. 
Foote, C.C.Idaho, 192 F. 583. 

7^ U.S.—Cleveland, C., C. & L IL 
Co. V. McClung, Ohio, 7 S.Ct. 262, 
119 U.S. 454, 30 L.Ed. 465. 

54 C.J. p 268 note 79. 

75. Hawaii.—Corn v. Warden, 4 Ha¬ 
waii Fed. 601. 

54 C.J. p 253 note 80. 

76. U.S.—^Ex parte Dickson, D.C. 
JSr.Y., 14 P.2d 609. 

54 C.J. p 263 note 81. 

77. U.S.—Collector of Internal Reve¬ 
nue V, Hubbard, Conn., 12 Wall 
1. 20 L.Ed. 272. 

64 C.J. p 253 note 82. 
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and a deputy collector of internal revenue,*^® a 
United States marshal"^ and a deputy United States 
marshal^® while acting under, or engaged in at¬ 
tempts to enforce, a revenue law, a post office in¬ 
spector,a postmaster,and the secretary of 
the treasury in administering a law for the con¬ 
struction of a post ofnceSS have been held to be 
within the purview of the statute. Prior to the 
repeal of the National Prohibition Act prohibition 
oflScers and agents were held entitled to the bene¬ 
fit of the removal statute.^^ 

On the other hand, it has been held or recognized 
that the secretary of the interior,^5 an assistant 
manager of a national wildlife refuge appointed un¬ 
der rules of the interior department,8® an engineer 
appointed and acting under a reclamation act,87 
a United States commissioner while acting as an 
examining and committing magistrate in a case aris¬ 
ing out of a revenue law,88 and a United States dis¬ 
trict attorney when not acting under a revenue 
law88 were not within the purview of the statute 
as it existed prior to the enlargement of its scope 
in 19-^6. 

b. Persons Other than Federal Officers 

Where the case is otherwise within the purview of 
the removal statute in question, all who lawfully assist 
a federal officer in the performance of his tiutles are 
entitled to remove the proceedings under such statute. 

In general, where the case is otherwise within 
the purview of the removal statute in question, 
all who lawfully assist a federal officer in the 
performance of his duties are entitled to remove 
the proceeding under such statute,80 but, in respect 


of persons other than federal officers, it has been 
held that the statute applies only to persons who 
so assist federal officers or act under or by the 
authority of such officers,8i and does not include 
other persons who merely claim rights or author¬ 
ity under revenue laws.82 It has been held or rec¬ 
ognized that, among others, the following persons, 
not federal officers, are entitled to remove under 
such statute: A member of a ppsse comitatus of 
a deputy internal revenue collector88 and of a Unit¬ 
ed States marshal acting under a revenue law,84 
a local police officer assigned to assist post office 
inspectors,85 and a corporation constructing a 
post office under the authority of the secretary of 

the treasury.86 

Among others to whom the right to remove imder 
the removal statute in question has been denied are 
a person, prosecuted under a state liquor law, who 
holds a license from the United States to keep and 
sell liquor,87 or who sells a preparation the formula 
for which has been approved by the federal prohibi¬ 
tion commissioiier,88 and a carrier which claimed 
to be acting under a revenue law in refusing to ac¬ 
cept a shipment for transportation.88 

I 84* -Pleading or Indictment as Affect¬ 

ing Removability 

The facts showing the right to remove a civil suit 
or criminal prosecution may appear in the pleadings or 
Indictment thereof, but it is not essential that they 
should so appear. 

In a civil suit, the fact that the act complained 
of is one within the removal statute in question 
may appear either from plaintiff's pleading^ or in 


78. U.S.—^Loiremann v. Stock, D.C. 
Neb., 81 F.Supp. 337. 

54 C.J. p 253 note 83. 

79. U.S.—Davis v. State of South 
Carolina, S.C.. 2 S.Ct. 63$, 107 U.S. 
597, 27 LuEd. 574. 

50. U.S.—Davis v. State of South 
Carolina, supra. 

54 C.J. p 253 note 85. 

51. U.S.—West V. Prudential Tns. 
Co. of America, D.C.Mo., 34 F.2d 
449. 

32. U.S.—Warner v. Fowler, C.CN. 
T., 29 P.Cas.No.17,182. 4 Blatchf. 
311. 

54 C.J. p 254 note 88. 

S8. U.S.—Ward v. Consrress Constr. 
Co.. IlL, 99 flS*. 598, 39 C.CJL 669. 

Sft. U.S.—Smith v. U. S., c:C.A,Tex. 
58 F.2d 735, certiorari denied 53 S. 
Ct 82. 287 U.S. 631. 77 LuEd. 547— 
State of Texas v. Heaton, D.CTex., 
58 ^.2d 656. 

54 O.J. p 254 notes 89-91. 

SSa U.S.—North Side Canal Co. v. 


Twin Falls Canal Co., D.C.Ohio, 12 
F.2d 311. 

86. U.S.—^Balser v. Calhoun, D.C.Ky., 
56 F.Supp. 885. 

87. U.S.—City of Stanfield v. Uma¬ 
tilla River Water Users' Assoc., 
C.C.Or., 192 F. 696. 

88. U.S.—Benchley v. Gilbert CC 
N.Y., 3 F.Cas.No.1.291. 8 Blatchf. 
147, 

54 C.J. p 254 note 94. 

89. Hawaii.—Chock Sing- v. Brec- 
kons, 3 Hawaii Fed. 630. 

64 C.J. p 254 note 95. 

9a U.S.—Davis v. State of South 
Carolina^ tS.C., 2 S.Ct 636, 107 U.S. 
697, 27 L.Bd. 574. 

54 O.J. p 254 note 96. 

Persons acting under authority of 
prohibition officers 
Prior to the repeal of the National 
Prohibition Act persons acting under 
the authority and direction of pro¬ 
hibition officers or agents in the en¬ 
forcement of that act or of a reve¬ 
nue law were held entitled to the 
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benefit of the removal statute.—State 
of Texas v. Heaton, D.C.Tex., 58 P.2d 
666—64 C.J. p 254 notes 6, 7. 

91. U.S.—Johnson v. Wells, Fargo & 
Co.. aaOal., 98 F. 3. 

92. U.S.—Johnson v. Wells, Fargo 
& Co., supra. 

98. U.S.—Commonwealth of Virginia 
V. Bingham, C.C.Va., 88 F. 661. 

94. U.S.—^Davls v. State of South 
Carolina, S.C., 2 S.Ct. 686, 107 U.S. 
697, 27 L.Ed. 574. 

54 C.J. p 254 note 2. 

95. U.S.—West V. Prudential Ins. 
Co. of America, D.C.Mo., 34 lF.2d 
449. 

96. U.S.—Ward v. Congress Constr. 
Co., lU.. 99 F. 698, 39 C.CJL 669. 

97. Me.—State v. Elder, 54 Me, 381. 
54 C.J. p 254 note 9. 

98. U.S.—Application of Shumpka. 
D.C.N.T.. 268 P. 686. 

99. U.S,—Johnson v. Wells, Fargo & 
Co., aaCal., 98 P. 3. 

1. U.S.—aeveland, a, C. & I. R. Co. 
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the petition for removal.^ In the case of a crim¬ 
inal prosecution, the right to remove may not be de¬ 
feated by the brevity, permissible under state prac¬ 
tice, of a charge in an indictment which renders 
difficult a determination as to whether the accused 
officer was acting under color of his office in per¬ 
forming the act on which the indictment is based.^ 

§ 85. Officers of Federal Courts 

The right to remove to the federal courts civil ac¬ 
tions and Criminal prosecutions commenced In state 
courts against offlce'^s of the United States for acts com¬ 
mitted under color of office or In the performance of 
their duties Is granted by statute. 

The right is expressly granted by federal statute, 
28 U.S.C.A. § 1442 (a) (3), to remove to the fed¬ 
eral courts civil actions and criminal prosecutions 
commenced in state courts against officers of the 
courts of the United States for acts committed un¬ 
der color of office or in the performance of their 
duties.^ This statute, it has been held, is highly 
remedial,^ and it should be liberally construed;® 
but it has also been held that it should be con¬ 
strued with an appreciation of its exceptional char¬ 
acter and not given a liberal construction.^ In 
construing this provision of the removal statute it 
may not be isolated from its context, but it must 
be read in the light of other statutory provisions 
for removal of causes, existing at the time it was 
enacted, and of statutory restrictions on federal 
jurisdiction.® It is not a usurpation of authority in 
disregard of the rights of the states.® 

§ 86. -Validity of Statute 

The statute authorizing removal to the federal courts 


of civil actions and criminal prosecutions commenced 
in state courts against officers of the courts of the 
United States is constitutional. 

The statute authorizing removal to the federal 
courts of civil actions and criminal prosecutions 
commenced in state courts against officers of the 
courts of the United States, 28 U.S.C.A. § 1442 
fa) (3), is constitutional,and its validity has been 
upheld in cases in which it was applied to receiv* 
ers of federal courts.^i 

§ 87. -Acts Included 

Civil actions and criminal prosecutions commenced 
in state courts against officers of the courts of the Unit¬ 
ed States may be removed to the federal courts where 
the action or prosecution is for or on account of any 
act done under color of the cfflcer’s office or in the 
performance of his duties as such. 

The statute authorizing removal to the federal 
courts of civil actions and criminal prosecutions 
commenced in state courts against officers of the 
courts of the United States, 28 U.S.C.A. § 1442 
(a) (3), authorizes such removal where the action 
or prosecution is commenced for or on account of 
any act done under color of the officer’s office or 
in the performance of his duties as such.i® This 
requirement has been construed to apply only to 
actions and prosecutions based on the action of an 
officer of a federal court in executing its judgments 
or orders,^® and it must appear that the officer’s 
defense is that in doing the acts charged he was 
doing no more than his duty as such officer.^^ 

Acts in connection with service of process by a 
deputy United States marshal have been regarded as 


V. McClung, Ohio, 7 S.Ct. 262, 119 
U.S. 454, 80 LuEd. 465. 

&4 C.J. p 255 note 18. 

Acts within statutes see supra § 81. 
Need not appear 

The facts showing that the civil 
suit is of a removable class need not 
appear by the complaint in the state 
court.—Oay v. Buff, Ga., 54 S.CL 608, 
292 U.S. 26, 78 L-Ed. 1099, 92 A.L.R. 
970. 

2. Hawaii.—Com v. Warden, 4 Ha/- 
waii Fed. 601. 

54 C.J. p 265 note 14. 

Beauisites of petition for removal 
see infra § 230, 

3. U.S.—Bhode Island v. Bichard- 
son, D.C.B.I., 82 F.2d SOI. 

54 CJr. p 255 note 15. 

4. U.S.—'Atapey v. Thornton, D.C. 
Minn., 65 PjSupp. 216—^Brann v. 
McBumett, D.O.Ark., 29 F.Supp. 
188—Thompson v. St. Louis-San 
Francisco By. Co., D.C.Okl., 6 P. 
Supp. 786—Home v. Aderhold, J>. 
C.Ga., 1 F.Sdpp. 690. 

Court to which proceedings remov¬ 


able in general see Infra §S 285- 
236. 

History of statnte 

U.S.—Gay v. Buff, Ga., 64 S.C?t 608, 
292 U.S. 25, 78 KEd. 1099, 92 A. 
L-R 970. 

54 C.J. p 255 note 16 CaL 

5. US.—Potts V. Elliott, D.C.Ky., 61 
F.Supp. 378—Brann v. McBumett, 
D.CArk., 29 F.Supp. 188. 

6. U^.—Potts V. Elliott, D.CJKy., 
61 P Supp. 378—Brann v. Mc¬ 
Bumett, D.CArk., 29 F.Supp. 188. 

Broad view 

U.S.—Elliott V. Wheelock. D.aMo.. 34 
P.2d 213. 

7- U.S,—Ampey v. Thornton, D.C. 
Minn., 65 F.Supp. 216. 

8. U.S.-^ay v. Buff, Ga., 64 S.Ct 
608, 292 U.S. 26, 78 L.Ed. 1099, 92 
A.LJR 970. 

9. U.S.—Potts V. felliott, D.C.Ky., 61 
F.Supp. 378—Brann v. McBumett, 
D.CArk., 29 F.Supp. 188. 
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10. U.S.—Home v. Aderhold, D.C. 
Ga., 1 F.Supp. 690. 

54 C.j. p 255 note 26. 

11. U.S.—^Berens v. Byram, D.C.S.D., 
26 F.2d 953. 

54 C.J. p 255 note 27. 

Bight of receiver to claim benefit of 
statute in general see infra § 89. 

12. U.S.^ones v. McGill, D.C.N.H., 
46 F.2d 834. 

13. U.S.—Gay v. Buff, Ga.. 54 S.Ct. 
608. 292 U.S. 25, 78 L.Ed. 1099, 92 
A.L.R 970. 

Aet held not to authorize removal 
Act of federal investigator investi¬ 
gating the whereabouts of a fugitive 
in calling a person Interviewed a 
slanderous name was held outside 
the investigator's official duty and 
not justified by the nature of his 
duties, and hence the cause was not 
removable to the federal court on the 
ground that the ant was done under 
“color of or in performance of in¬ 
vestigator's duty as an officer of the 
court."—Ampey v. Thornton, 65 F. 
Supp. 216. 

14. U.S,—Ampey v. Thornton, suprsu 
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acts within the statute,^5 as has also the negligent 
operation of an automobile by a deputy United 
States marshal engaged in the duty of transport¬ 
ing federal prisoners and acting therein under the 
authority and direction of a federal court.^® 

In determining the removability of a suit against 
a trustee in bankruptcy the statute includes only 
acts of a court ofScer as distinguished from mere 
claims of title or other legal rights.^® 

In cases involving receivers appointed by the 
federal courts it would seem that the statute is 
not applicable to actions based on the negligent op¬ 
eration of the receivership business,and a suit 
against a receiver of a railroad for damages for 
an injury resulting from negligent operation of a 
train is not, within the meaning of the statute, a 
suit for or on account of any act done under color 
•of his ofttce.20 However, in a number of cases 
decided in the lower courts the statute was con¬ 
strued to include practically an^^ act performed 
hy such a receiver in connection with his trust,^! 
as, for example, acts performed by him in the op¬ 
eration or management of property intrusted to him 
under his appointment.^^ 

§ 88. -Proceedings Removable 

civil actions and criminal prosecutions commenced In 
state courts against officers of the courts of the United 
States may be removed to the federal courts. 

The statute granting the right to remove to the 
federal courts proceedings commenced in state 


courts against officers of the courts of the United 
States, 28 U.S.CA. § 1442 (a) (3), expressly ex¬ 
tends to and has been applied in civil actions^s 
and criminal prosecutions.^^ Actions otherwise re¬ 
movable under this statute are removable regard¬ 
less of the citizenship, allegiance, or residence of 
the parties.25 

In cases involving receivers appointed by federal 
courts the provision for removal of suits against 
officers of federal courts has 'been construed to ap¬ 
ply only to actions and proceedings to hold receiv¬ 
ers responsible in their own person or property, and 
not to actions brought against them in their repre¬ 
sentative or official capacity.^® An action com¬ 
menced in a state court against a corporation after 
a federal receiver has been appointed for it and 
based on a cause of action which arose prior to 
the receiver’s appointment is not removable to the 
federal court under the statute here considered 
on the petition of the receiver but it has been 
held removable thereunder if the action is brought 
against the receiver, or if the receiver is joined 
as defendant with the corporation.^® 

The statute has been held to apply to a libel suit 
against a referee in bankruptcy in which the referee 
is charged with contempt because of !his failure to 
obey certain orders of the bankruptcy court.2® In 
determining the removability of a suit against a 
trustee in bankruptcy, it has been held that the 
statute does not apply to a suit to establish a lien 
in which such trustee merely sets up a claim of 


15. U.S.—^People of State of Illinois i 
V. Moody, D.C.Ill, 9 F.2d 628. 

16. U.S.—^Brann v. McBurnett, D.C. 
Ark., 29 F.Supp. 188. 

17. U.S.—^Ford Motor Co. v. Automo¬ 
bile Ins. Co., D.C.Mich,, 13 F.2d 
413. 

18. U.S.—IPord Motor Co. v. Auto¬ 
mobile Ins. Co., supra. 

19. U.S.—Gay v. Ruff, Ga., 64 S.Ct 
608, 292 U.S. 25, 78 KEd 1099, 
92 A.L..R. 970—Caddell v. Powell, 
C.C.A.N.C., 70 F.2d 123. 

•20. U.S.—Gay v. Ruff, Ga., 64 S.Ct 
608, 292 U.S. 25, 78 LEd. 1099, 92 A. 
L,.R. 970. 

Basis for rule 

A suit for damasres for an injury 
resulting from neglisrent operation 
of a train is not a suit for or on 
account of any act done under color 
.of the receiver’s office. The receiver, 
although an officer of the court op- 
eratlnsr the railroad pursuant to the 
order appointing him, is not an of¬ 
ficer engaged in enforcing an order 
4>f a court; the operation of trains 
through his employees is a duty im¬ 


posed on the receiver, but he is not 
intrusted in his capacity as receiver 
with the service or execution of any 
process of the court; nor is there 
reason to assume that he will rest 
his defense on his duty to cause the 
tram to be operated.—Gay v. Ruff, 
supreu 

21. U.S.—Elliott V. Wheelock, D.C. 
Mo., 3'4 F.2d 213. 

64 C.J. p 255 note 41. 

Suits and prosecutions removable see 
infra $ 88. 

22. U.S,—Thompson v. St. Louis- 
San Francisco By. Co., D.C.Okl., 6 
F.Supp. 785. 

54 C.J. p 266 notes 30, 42. 

23. U.S.—Gay v. Ruff, Ga,, 64 ®.CL 
608, 292 U.S. 26, 78 L.Ed. 1099, 92 
A.L.R. 970—^Horne v. Aderhold, D. 
C.Ga, 1 F.Supp. 690. 

All aotions 

The statute has been held to com¬ 
prehend and include all actions, 
whether arising at common law, state 
statutes, or under the Federal Em¬ 
ployers’ Liability Act.—Thompson v. 
St. Louis-San Francisco Ry. Co., D. 
C.OkL, 6 F.Supp. 786. 
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24. U.S.—Gay v. Ruff, Ga., 64 S.Ct. 
608, 292 U.S. 26, 78 L.Ed. 1099, 92 
A.L.R. 970. 

FarUonlar prosecution 
The statute applies to a criminal 
prosecution against a deputy United 
States marshal.—People of State of 
Illinois V. Moody, D.C.I11., 9 P.2d 628. 

25. U.S.—^Horne v. Aderhold, D.C. 
Ga, 1 F.Supp. 690. 

64 C.J. p 255 note 38. 

26. U.S.—Ruff V. Gay, C.CJLGa, 67 
P.2d 684, affirmed Gay v. Ruff, 64 
S.Ct 608, 292 U.S. 26, 78 L.Ed. 
1099, 92 A.L.R. 970—Slover v. Chi¬ 
cago, M. & St P. Ry. Co., D.C.MO.. 
16 F.2d 609. 

Mo.—Hartman v. (Fleming, 264 S.W. 
873. 

Right of receiver to remove in gen¬ 
eral see infra 9 89. 

27. U.S.—^Thompson v. St Louis- 
San Francisco Ry. Co., D.C.Okl., 6 
F.Supp. 786. 

28. U.S.—Thompson ▼. St Louis- 
San Francisco Ry. Co., D.C.Okl., 5 
F.Supp. 786. 

29. U.S.—Potts V. BUiott, D.C.Ky., 
61 F.Supp. 878. 
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title acquired by operation of law, and not by any 
of the trustee’s own acts, from the bankrupt.^® 
Action under Federal Employers* Liability Act 
Notwithstanding the statutory provisions forbidding 
the removal of suits under the Federal Employers* 
Liability Act, as considered supra § 20, prior to the 
amendment of June 25, 1948, c. 646, 28 U.S.C.A. § 
1445, it was held or recognized that an action un¬ 
der such act against a receiver was removable im- 
der the statute,regardless of the citizenship of 
the parties,22 on the theory that the removal stat¬ 
ute and the statutory provision forbidding removal 
were inconsistent and that the removal statute, 
being the later statute and clearly including the 
removal in question, should be given effect.23 
Extradition Proceedings, Proceedings for the 
•extradition of a person wanted in a foreign coun¬ 
try, brought before a state court judge as a mag¬ 
istrate of the United States under treaties and 
laws of the United States, have been held not re¬ 
movable to a federal court because the person want- 
«cd was an officer of that court.2^ 

Pleading or indictment as affecting removability. 
The right of removal of a civil action is not de¬ 
pendent on the allegations of plaintiffs complaint,25 
and need not appear by the complaint in the state 
court.2fi 

^ 89. -Who May Remove 

The right to remove to a federal court a civil action 


or criminal prosecution commenced In a state court 
extends to any officer of the courts of the United States. 

The statutor}' right to remove to a federal court 
a civil action or criminal prosecution commenced 
in a state court expressly extends to, and has been 
applied in favor of, any officer of the courts of 
the United States.^* However, the mere fact that 
defendant is an officer of a federal court does not 
render a suit against him removable under the re¬ 
moval statute here considered.28 

Particular officers. It has been held or recog¬ 
nized that the statute gives the right to remove 
to a receiver appointed by a federal court,29 to a 
referee in bankruptcy,'*® to United States commis¬ 
sioners appointed by the federal courts,* t to a 
United States marshal,*^ to a deputy United States 
marshal,*2 to the keeper of a county jail hav¬ 
ing the custody and control of federal prisoners 
confined therein,** and to the warden of a federal 
penitentiary.*® 

On the other hand, the statute does not include 
the secretary of the interior.*® 

Effect of joinder of another defendant. The 
right of an officer of a federal court to remove to 
a federal court an action commenced in a state 
court against him is not affected by the joinder of 
other defendants in the action,*^ and in such case 
the entire action, not merely that part affecting 
the officer, is removable.*® 


30. XJ.S.—Ford Motor Co. v. Auto¬ 
mobile Ins. Co., D.C.Mich., 13 F.2d 
415. 

S4 C.J. p 255 note 43. 

31. IT.S.—Thompson v. St. Louis- 
San Francisco Hy. Co., D.C.Okl., 5 
F.Supp. 785. 

34 C.J. p 256 note 45. 

32. U.S.—^Thompson v. St. Liouis- 
San Francisco Ry. Co., supra. 

34 C.J. p 256 note 47. 

33. U.S.—Thompson v. SL Louis- 
San Francisco Ry. Co., supra. 

64 C.J. p 256 note 48. 

34. U.S.—^In re Keene's Extradition, 
D.C.Tex., 6 F.Supp. 308. 

arndsre’s use of state offloers immate¬ 
rial 

The fact that the judge called to 
ftiis assistance the clerk of the state 
court to keep a record of the proceed¬ 
ing and issue process, and the sher¬ 
iff who was an officer of his court 
to execute the process and have cus¬ 
tody of the person sought, does not 
change the rule.—^In re Keene's Ex¬ 
tradition, supra. 

3 & U.S.—^Brann v. McBurnett, D.C. 
Ark., 29 F.Supp. 188. 

33. U.S.—Gay v. Ruff, Ga., 54 S.Ct 
608, 292 n.S. 25. 78 UEd. 1099, 92 
AU^ 979. 


37. U.S.—Potts V. Elliott, D.C.Ky., 
61 F.Supp. 378. 

Removal statutes as not permitting 
removal by plaintiff generally see 
infra f 191. 

38. U.S.—Gay v. Ruff. Ga., 54 S.Ct. 
608, 292 U.S. 25, 78 L.Ed. 1099, 92 
A.L.R. 970—^Ford Motor Co. v. Au¬ 
tomobile Ins. Co., D.C.Mich., 13 F. 
2d 415. 

Beceiver 

The mere fact that defendant is a 
receiver appointed by a court of the 
United States and hence is an officer 
of that court is not alone sufficient 
ground to authorize removal of a 
case from a state court to a federal 
court—Caddell v. Powell, C,CAl.N.C., 
70 F.2d 123. 

39- U.S.—Ruff V, Gay, C.C,A Ga., 67 
F.2d 684. affirmed Gay v. Ruff, 54 
S.Ct 608, 292 U.S. 25, 78 L.Ed. 
1099, 92 A.L.R. 970—Potts v. El¬ 
liott, D.C.Ky., 61 F.Supp. 378— 
Thompson v. St Louis-San Fran¬ 
cisco Ry. Co.. D.C.Okl., 5 F.Supp. 
785. 

54 C.J. p 256 note 52. 

Removability of suits against re¬ 
ceivers of federal courts as arising 
under constitution or laws of Unit¬ 
ed States In general see supra S 66. 
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40. U.S.—Potts V. Elliott, D.C.Ky., 
61 F.Supp. 378. 

41. U.S.—^Potts V. Elliott, supra. 

54 C.J. p 256 note 53. 

Removal of suits against United 

States commissioner under revenue 

officers' statute see supra S 83. 

42. U.S.—^Matarazzo v. Hustis, D.C. 
N.Y., 256 F. 882. 

Removal of suit against United 

States marshal under revenue of¬ 
ficer's statute see supra S 83. 

43. U.S.—People of State of Illinois 
V. Moody, D.C.I11., 9 P.2d 628. 

Removal of suit against deputy 

United States marshal under reve¬ 
nue officers' statute see supra § 83. 

44. U.S.—Jones v. McGill, D.C.N.H.. 
46 F.2d 334. 

45. U.S.—Home v. Aderhold, D.C. 
Ga., 1 F.Supp. 690. 

46. U.S.—North Side Canal Co. v. 
Twin Falls Canal Co., D.C.Idaho, 
12 F.2d 811. 

47- U.S.—Newell v. Byram, D.C. 
Minn., 18 F.2d 657, affirmed, C.C.A., 
26 F.2d 200. 

54 CJ. p 256 note 52 [bL 

48. U.S.—Horne v. Aderhold, D.a 
Ga., 1 F.Supp. 690. 



§§ 90-94 


EEUOyAL OF CAUSES 


76 C.J.S. 


§ 90. Officers of Either House of Congress 

The right to remove to a federal court a civil action 
or criminal prosecution commenced In a state court 
against any officer of either house of congress for any 
act m the discharge of his official duty under an order 
of such house Is granted by statute. 

Within the meaning of federal statute, 28 U.S.C 
A. § 1442 (a) (4), granting to any officer of either 
house of congress the right to remove to a fed¬ 
eral court a civil action or criminal prosecution 
commenced in a state court against him for any 
act in the discharge of his official duty under an 
order of such house, the secretary of the interior, 
when acting under a reclamation statute, is not an 
officer of either house of congress.^^ 

§ 91. Persons in Military Service of United 
States 

Prior to the repeal of the authorizing statute, the 
right was granted to any officer, soldier, or other per¬ 
son in the military service of the United States to re¬ 
move to a federal court any civil or criminal prosecu¬ 
tion commenced in a state court against him on account 


of any apt done under color of his office or status, or 
in respect of which he claimed any right, title, or au¬ 
thority under any law of the United States respecting 
the military forces thereof, or under the law of war. 

Prior to its repeal, effective in 1951, the right 
was granted by federal statute, 10 U.S.C A. § 1589, 
to remove to a federal court any civil or criminal 
prosecution commenced in a state court against any 
officer, soldier, or other person in the military serv¬ 
ice of the United States on account of any act done 
under color of his office or status, or in respect of 
which he claimed any right, title, or authority un¬ 
der any law of the United States respecting the 
military forces thereof, or under the law of war.^o 
The right or privilege gpranted under this statute 
was one which the military person could exercise 
or not, at his election but the statute had no ap¬ 
plication where defendant at the time when the oc¬ 
currence complained of occurred was not engaged 
in an enterprise in any way connected with, or in¬ 
cident to, his duties as a soldier.^^ Under this 
Statute the removal jurisdiction of a federal court 
was broader than its original jurisdiction.®^ 


VI. DElflAL OF, OB INABILITY TO ENFOECB, CIVIL BIGHTS 


§ 92. In General 

The right of a party to remove a civil action or crim¬ 
inal prosecution from a state court to a federal court 
because of the denial of, or Inability to enforce, a right 
under any law providing for equal civil rights is granted 
by federal statute. 

The right is expressly granted by federal statute, 
28 U.S.CA. § 1443, to remove to the federal courts 
civil actions and criminal prosecutions, commenced 
in a state court against any person who is denied 
or cannot enforce in the courts of such state a 
right under any law providing for the equal civil 
rights of citizens of the United States, or of all 
persons within the jurisdiction thereof, or for any 
act under color of authority derived from any 
law providing for equal rights, or for refusing to 
do any act on the ground that it would be inconsist¬ 
ent with such law.54 This statute is based on the 
equal civil rights secured to citizens by the Four¬ 
teenth Amendment to the Constitution of the Unit¬ 


ed States.®® Under this statute the removal juris¬ 
diction of the federal court is broader than its orig¬ 
inal jurisdiction.^® 

§ 93. Validity of Statute 

The statute authorizing removal of a case from a 
state court to a federal court on the ground of denial 
of, or Inability to enforce, equal civil rights Is consti¬ 
tutional. 

The statute authorizing removal of a case from 
a state court to a federal court on the ground of 
denial of, or inability to enforce, equal civil rights, 
28 U.S.C.A. § 1443, is constitutional,®7 authority 
for its enactment being found in the Fourteenth 
Amendment to the Federal Constitution.®® 

§ 94. Equal Civil Rights Protected, and De¬ 
nial of, or Inability to Protect, Such 
Rights 

The statute authorizing removal of a case from a 
state court to a federal court on the ground of denial 


49. U.S.—North Side Canal Co. v. 
Twin Falls Canal Co., l>.C.ldalio, 12 
P.2d 311. 

50. U.S.—^Keppleman v. Upston, D.C. 
Oal., 84 F.Supp. 478—Pendleton v. 
Bussey, D.C.Va., 80 F.Supp. 211. 

51. U.S.—^Pendleton v. Bussey, su¬ 
pra. 

52. Tex.—^Funk v. State, 208 S.W. 
608. 84 Tex.Cr. 402. 

53. U.S.—Pendleton v. Bussey, D.C 
Ta., 80 F.Supp. 211, 


54, U.S.—Hull V, Jackson County 
Circuit Court, C.C.A.Mich:, 188 F. 
2d 820—People of State of Cali¬ 
fornia v, Lamson, D.C.Cal., 12 IP. 
Supp. 813, appeal denied 80 F.2d 
388. 

Ala.—Patterson v. State, 176 So. 871, 
234 Ala. 842, certiorari denied Pat¬ 
terson V. State of Alabama^ 68 S. 
Ct. 121, 302 U.S. 733, 82 UEd. 667. 
64 dJ. p 256 note 68. 

55. U.S.—^Bennett v. Hoberts, D.C. 
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N.T., 81 F.Supp. 825—People of 
State of California v. Lamson,. D.C. 
Cal., 12 F.Supp. 818, appeal denied 
80 F.2d 888. 

56. U.S.—Pendleton v. Bussey, D.C. 

Va., 80 F.Supp. 211. 

57- U.S.—Strauder v. West Vlrgrlnia^ 
W.Va., 100 U.S. 308, 26 L.Bd. 664. 
64 C.J. p 257 note 83. 

63. U.S.—Strauder v. West Yir^rinia, 
supra. 

64 O.J. p 267 note 84. 
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of, or Inability to enforce, equal civil rights extends to 
and Includes equal civil rights secured by the Fourteenth 
Amendment and the Civjl Rights Act, where the con¬ 
stitution or laws of a state deny or prevent their en¬ 
forcement; but the statute does not extend to situa¬ 
tions where the deprivation of such rights is by reason 
of the acts of Individuals or Judicial or administrative 
officers. 

The statute here considered, which authorizes the 
removal of a cause from a state court to a federal 
court on the groimd of denial of, or inability to en¬ 
force, equal ci\’il rights is intended to protect cer¬ 
tain rights and immunities secured hy the Four¬ 
teenth Amendment to the federal Constitution,59 
and extends to and includes equal civil rights se¬ 
cured by the Civil Rights Act, 8 U.S.C.A. §§ 41- 
56, which enumerates rights and immunities in¬ 
tended to be guaranteed by the Constitution, includ¬ 
ing equal rights in respect of person, property, con¬ 
tracts, litigation, prosecution, and punishment.®® 
In order to authorize a removal under this statute, 
however, a violation of the equal protection clause 
of the Fourteenth Amendment must be shown; 
some equal civil right must be denied, such as a 
discrimination against a particular race, and the 
fact that rights guaranteed by the Fourteenth 
Amendment are violated will not authorize a re¬ 
moval where the procedure adopted by the state 
authorities is applied equally to all citizens of the 
United States.®^ 


§ 94 

The statute in question is directed, and has ref¬ 
erence, to a legislative denial of equal civil rights 
or an inability resulting therefrom,®^ and hence a 
state statute which denies to defendant an equal 
civil right which is within the purview of the re¬ 
moval statute may be made the basis of removal.®® 
The removal statute, however, authorizes removal 
of a cause from a state court to a federal court 
only when the constitution or laws of the state deny 
or prevent the enforcement of equal rights secured 
to a party by the Constitution or laws of the 
United States,®^ and not where the equal civil rights 
of citizens are recognized or are not denied by 
the constitution or laws of the state.®^ Where a 
statute which would constitute a denial of equal 
rights within the meaning of the removal statute 
has been declared unconstitutional by the highest 
court of the state, a right to remove cannot there¬ 
after be based on such invalid statute.®® 

Any deprivation of equal civil rights by reason 
of discrimination or illegal, corrupt, or other im¬ 
proper acts of individuals or judicial or adminis¬ 
trative officers, not authorized by the constitution 
or laws of the state as interpreted by its highest 
court, will not constitute ground for removal under 
this statute;®*^ the statute does not include the 
possibility of an administration of a state law 


59. U.S.—Bennett v. Roberts, D.C 
N.T., 81 F.'Supp. 825—^People of 
State of California v. Lamson, D. 
C.Cal., 12 F.Supp. 813, appeal de¬ 
nied 80 F.2d 388. 

54 C.J. p 267 note 87. 

Appropriate method 

One very efficient and appropriate I 
mode of protectin^r and securinsr to 
a party the enjoyment of the rlsrhts 
and immunities secured by the Four¬ 
teenth Amendment is a law provid¬ 
ing for the removal of his case from 
a state court, in which the right is 
denied by the state law, into a fed¬ 
eral court, where it will be upheld.— 
Strauder v. West Virginia, W.Va., 
100 IT.S. 303, 25 KEd. 604. 

6a U.S.—Strauder v. West Virginia, 
supra. 

61. TT.S.—Steele v. Superior Court of 
California in and for City and 
County of San Francisco, C.C.'A. 
Cal., 164 F,2d 781, certiorari denied 
68 S.Ct 739, 333 U.S. 861, 92 Um. 
1140. 

Amandment hroadex than statute 
It has been held or recognized that 
the Fourteenth Amendment is broad¬ 
er than the removal statute and that 
the statute does not necessarily 
authorize the removal of a cause 
because of a denial of a right un¬ 
der such amendment.—Patterson v. 
Stat^ 176 So. 371, 234 Ala. 342. cer¬ 


tiorari denied Patterson v. State of 
Alabama, 58 S.Ct. 121. 302 U.S. 733, 
82 L.Ed. 667—64 C.J. p 257 note 88. 

Xu Puerto Bloo 

In Puerto Rico there is authority 
for the view that, even though a local 
law violates a right, it may not be 
made a basis of removal under the 
removal statute here considered if it 
is applicable to all alike and is in 
no sense discriminatory.—^People v. 
Cardona, 8 Porto Rico IFed. 277. 

62. U.S.—Virginia v. Rives, Va., 100 | 
U.S. 313, 25 LuEd. 667—People of 
State of California v. Lamson, D.C. 
Cal., 12 F.Supp. 813. Appeal denied 
80 F.2d 388. 

63. U.S.—Strauder v. West Virginia, 
W.Va., 100 U.S. 303, 25 L..Ed, 664. 

64i. U.S.—Hull V. Jackson County 
Circuit Court, C.C.A.BiIich., 138 
F,2d 820—^Bennett v. Roberts, D.C. 
N.Y., 31 F.Supp, 826—^People of 
State of California v. Lamson, D.C. 
Cal., 12 F.Supp. 813, appeal denied 
80 F.2d 388. 

Ala.—Patterson v. State, 175 So. 371, 
234 Ala. 342, certiorari denied Pat¬ 
terson V. State of Alabama, 58 S. 
CL 121, 302 .U.S. 733, 82 L.Bd. 667, 
Me.—State v. Bobb, 25 A.2d 229, 138 
Me. 242. 

Mass.—Commonwealth v. Mlllen, 194 
N.E. 463, 289 Mass. 441. 

N.G.-^tate v. Walls, 191 SJEL 232. 
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211 N.C. 487, appeal dismissed 
Walls V. State of ICorth Carolina, 
58 S.CL 18, 802 U.S. 635, 82 L.Ed. 
494. 

54 C.J. p 257 note 90. 

65. U.S.—Commonwealth of Ken¬ 
tucky V. Powers, Ky., 26 S.Ct 887, 
201 U.S. 1, 50 L.Ed. 633, 5 AnmCas. 
692—People of State of California 
V. Lamson, D.C.Cal., 12 F.Supp. 
313, appeal denied 80 F.2d 388. 

Me.—State v. Bobb, 25 A.2d 229, 138 
Me. 242. 

66, U.S.—^Bush V. Commonwealth of 
Kentucky, Ky., 1 S.Ct 625, 107 U.S. 
110, 27 L.Ed. 354. 

67- U.S.—^Bennett v. Roberts, D.C. 

K.T., 31 F.Supp. 825. 

Ala.—^N’orris v. State, 182 So. 69, 236 
Ala. 281—Patterson v. State, 176 
So.' 371, 234 uAla. 342, certiorari 
denied Patterson v. State of Ala¬ 
bama, 58 S.Ct 121, 802 U.S. 733, 
82 L.Ed. 567. 

54 C.J. p 257 note 93. 

Remedy 

If the alleged wrongs are commit¬ 
ted by officers or individuals, the 
remedy is the prosecution of the case 
to the highest court of the state and 
then to the supreme court of the 
United States as the laws of the 
United States authorize. 

U.S.—Hull V. Jackson County Circuit 
Court, C.O.A.Mich., 138 F.2d 620— 
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which would be discriminatory®8 or an actually 
wrongful administration of a state law.®® Thus, 
where the denial claimed does not result from the 
constitution or laws of the state, the statute does 
not apply to a denial or possibility or apprehen¬ 
sion of a denial by judicial action during the trial,^® 
in the sentence,or in the execution of the sen- 

tence.^2 

§ 95. -Particular State or Local Statutes 

In various instances particular state or local statutes 
have been connldered and construed to deny, or not to 
deny, equal civil rights. 

The exclusion of negroes from a gp*and or petit 
jury under authority of a state statute is such a 
denial of an equal civil right as will permit re¬ 
moval of a prosecution by a negro defendant.^® 
Among other state statutes which, it has been held 
or recognized, did not deny an equal civil right or 
were not discriminatory, and, therefore, did not fur¬ 
nish a ground for removal under the removal stat¬ 
ute in question are certain statutes governing the 
qualifications and selection of jurors,a statute 
providing that there shall be only one change of 
venue,a statute which permits a waiver of a jury 
in noncapital cases, with some exceptions, and re¬ 
quires a jury in capital cases,'^® a statute prohibit¬ 
ing the sale of intoxicating liquors,statutes 
aimed at gambling, betting, or lotteries,^® and a 
statute which permits the state to sue in its own 
name without gpving bond or other security or caus¬ 
ing affidavit to be made, which is applicable to all 
suits by the state.*^® It has been held that an im¬ 


munity statute applicable to testimony before a 
legislative committee is not a denial of a civil right 
within the meaning of the removal statute in ques¬ 
tion.®® The fact that a state statute permits a 
judge challenged because of alleged disqualifica¬ 
tion to pass on the challenge does not furnish a 
ground for removal where in the particular case 
the judge is not within the provisions of the stat¬ 
ute defining the grounds of disqualification.®^ Al¬ 
so, it has been held that there was no ground for 
the removal of a prosecution of an alien, sought on 
the theory that under the state statute he could not 
obtain a jury de medietate linguae, where, although 
one statutory provision made citizenship a qualifi¬ 
cation of jurors, another provided for juries de 
medietate linguae, and there had been neither a de¬ 
mand by accused for a jury de medietate linguae nor 
a refusal by the state courts to direct such a jury.®®* 

In Puerto Rico it has been held that a statute 
which makes provision for a change of venue on the 
application of the prosecuting ofiicer for cause 
shown may not be the basis of a removal from an 
insular court to the federal district court under the 
removal act here considered, where the venue stat¬ 
ute applies to all alike and is in no sense discrimina¬ 
tory.®® 

I 96 . -Particular Acts 

Removal of a case under the statute authorizing re¬ 
moval on the ground of denial of, or Inability to enforce, 
equal civil rights Is authorized because of the rejection 
of members of the defendant’s race as jurors, where* 
such rejection is authorized by a state statute; but dis¬ 
criminations made in the selection of the jury or Im 


People of State of California v. 
Lamson, D.C.Cal., 12 F.Supp. 813, 
appeal denied 80 F.2d 388. 

N.C.—State v. Walls, 191 S.E. 282, 
211 N.C. 487, appeal dismissed 
Walls V. State of North Carolina, 
58 S.Ct. 18, 302 U.S. 635, 82 L..Ed. 
494. 

68. U.S.—^Hull V. Jackson County 
Circuit Court, C.C.A.Mich., 138 IP. 
2d 820—^Bennett v. Roberts, D.C. 
N.T., 31 P.Supp. 825. 

64 C.J. p 257 note 91. 

69. U.S.—Hull V. Jackson County 
Circuit Court, C.C.A.Micli., 138 P. 
2d 820. 

54 C.J. p 267 note 92. 

70- U.S.—Hull V. Jackson County 
Circuit Court, supra—^Bennett v. 
Roberts, D.C.N.Y., 31 F.Supp. 825— 
People of State of California v. 
Ltamson, D.C.Cal., 12 F.Supp. 813, 
appeal denied 80 F.2d 388. 

54 OJ. p 257 note 94. 

CoBtemplatioii of statate 
Removal act authorizing: removal 
in case of denial of equal civil rlg:hts 
contemplates that during; trial of 


a particular case state court will re¬ 
spect and enforce defendant's right 
to equal protection of the laws of the 
states or Constitution or laws of the 
United States.—Hull v. Jackson 
County Circuit Court, C,C.A.Mich., 
138 F.2d 820. 

71- U.S.—Virgrlnia v. Rives, Va., 100 
U.S. 313, 25 L.Ed. 667. 

72- U.S.—^Virginia v. Rives, supra. 

73- U.S.—Strauder v. West Virgrinia, 
W.Va., 100 U.S. 303, 25 L..Ed. 664. 

74- U.S.—Lamson v. Superior Court 
of California in and for Santa 
Clara County, D.C.Cal., 12 P.Supp. 
812. 

54 C.J. p 258 note 2. 

Statute held not to authorize remov. 
al 

Fhct that state statute did not 
mention, as ground of challenge or 
excuse for cause in murder prose¬ 
cution, fact that prospective juror 
had been examined and excused at 
prior trial for same alleged offense, 
was held not to constitute ground 
for removal.—Lamson v. Superior 
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Court of California in and for Santa 
Clara County, supra. 

75. Ala.—^Patterson v. State, 176 So. 
371, 234 Ala. 342, certiorari denied’ 
Patterson v. State of Alabama, 58 
S.Ct 121, 302 U.S. 783, 82 LEd. 
667. 

76- Mass.—Commonwealth v. Millen,. 
194 N.E. 463, 289 Mass. 441. 

77. Iowa.—Stommel v. Timbrel, 61 
N.W. 169, 84 Iowa 336. 

54 C.J. p 258 note 3. 

78. U.S.—^People of State of New 
York V. Bennett, C.C.N.Y., 113 P. 
515. 

54 C.J. p 258 note 4. 

79. U.S.—State of Alabama vl 
W olffe, C.C.Ala., 18 F. 86. 

80. U.S.—State of New Jersey v. 
Weinberger, D.C.N.J., 38 P.2d 298. 

81. U.S.—State of New Jersey v^ 
Weinberger, supra. 

82. U.S.—Commonwealth of Ken** 
tucky V. Wendling, C.C.Ky., 182 Fi 
140. 

83. Puerto Rico.—^People v. Car¬ 
dona, 8 Puerto Rico Fed. 277. 
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Other proceedings in the case do not authorize its re¬ 
moval where they are not authorized by state consti¬ 
tutional or statutory provisions. 

The Civil Rights Act and the Fourteenth Amend¬ 
ment to the federal Constitution secure to a negro 
the right to immimity from discrimination against 
him by the rejection of negroes as jurors because 
of their color, and such rejection may be made the 
basis of removal.*^ In accordance with the rule, 
however, that the statute, 28 U.S.C.A. § 1443, au¬ 
thorizing removal because of the denial of, or ina¬ 
bility to enforce, equal civil rights has reference 
to a legislative denial of civil rights, as considered 
supra § 94, it has been held that, where the denial 
of, or inability to enforce, equal civil rights is 
not based on the state constitution or law, a right 
to remove cannot successfully be claimed because 
of alleged irregularities in respect of the selection 
of a jury;85 the wrongful exclusion from the 
grand jury or petit jury of a certain class of per¬ 
sons the conduct of a judge^^ or the foreman 
of a grand jurySS with respect to proceedings of the 
grand jury; the alleged bias of a judgeadverse 
decisions made and anticipated in the case;^o the 
conduct of a prosecuting officer the insertion 
in a suit by the state to enjoin a conspiracy to re¬ 
strain commerce and trade in the state in copyright¬ 
ed materials of the claims of certain users of the 
copyrighted material against defendant, where there 
was nothing to show a purpose other than that of 
protecting the public in the bringing of the suit;^^ 
postponements of the trial against the protest of 
defendant inability of defendant to obtain an 
attorney denial of bail to accused in a homicide 


§ 96 

case;®® alleged prevention of attendance of a wit¬ 
ness because of threatened service of process on 
such witness;®® the refusal of the state courts to 
recognize a pardon given to defendant and deci¬ 
sions of the highest court of the state which give 
a different effect, as between the right of sale under 
a mortgage and the right of sale under a deed of 
trust, to a state statute of limitations which has 
effected a bar of the debt.®® So too, it has been 
held that the right to remove may not be based on 
the mere fact that there is no appeal to the high¬ 
est court in the state from the refusal of a mo¬ 
tion to quash an indictment®® or the jury panel.^ 

The fact that the grand jury which returned the 
indictment against accused was organized under 
a statute not applicable to the case because en¬ 
acted after the offense charged was committed is 
not a ground for removal if such statute does not 
deny a right within the rules as to what constitutes 
a demal.2 jhe mere fact that the suit is by a state 
in one of its own courts against a citizen of another 
state is not such a denial of the equal protection 
of the laws, within the meaning of the Fourteenth 
Amendment to the Constitution of the United 
States, as to furnish ground for removal.® The fact 
that illegally obtained evidence wull be used on the 
trial in the state court is not groimd for removal.^ 

Removal of a cause is not authorized under the 
statute here considered on the ground of conspiracy 
and adverse publicity against accused,® or on the 
ground of prejudice against him,® as, for exam¬ 
ple, prejudice because of defendant’s color, which 
might prevent a fair triaU 


84. U.S.—Strauder v. West Virginia, 
W.Va., 100 U.S. 303, 25 KEd. 664. 

85. U.S.—People of State of Califor¬ 
nia y. Lamson, D.C.Cal., 12 F. 
Supp. 818, appeal denied 80 F.2d 
388. 

54 C.J. p 258 note 14. 

Snlizigs as to competency 

Trial Judge's rulings adverse to 
objections to Jurors' competency on 
ground that Jurors had been exam¬ 
ined and excused at prior trials are 
administrative, and therefore not 
within statute authorizing removal I 
to federal court in case of denial of j 
equal civil rights.—^People of State 
of California v. Lamson, supra. 

86. U.S.—Commonwealth of Ken¬ 
tucky V. Powers, Ky., 26 S.Ct. 387, 
201 U.S. 1, 50 L.Ed. 633, 5 Ann. 
Cas. 692. 

64 C.J. p 258 note 15. 

87. U.S.—State of New Jersey v. 
Weinberger, D.C.N.J., 88 F.2d 298. 

88. U.S.—State of New Jersey v. 
Weinberger, supra. 


89. U.S.—State of New Jersey v. 
Weinberger, supra. 

90. U.S.—^Bennett v. Roberts, D.C. 
N.T., 31 F.Supp. 826. 

91. U.S.—State of New Jersey v. 
Weinberger, D.C.N.J., 38 P.2d 298. 

92. U.S.—State of Washington ex 
rel. Hamilton v. American Soc. of 
Composers, Authors and Publish¬ 
ers, D.C.Wash., 13 F.Supp. 141. 

93. U.S.~Scott V. R. D. Kinney & 
Co., C.C.Pa., 187 F. 1009. 

94. U.S.—Scott V. R. D. Kinney & 
Co., supra. 

95. Ky.—Pool V. Commonwealth, 213 

S.W.2d 608, 308 Ky. 107. 

96. Md.—Chappell v. Baltimore 
Real-Estate Pooling Co., 42 A. 936, 
89 Md. 258. 

97- U.S.—Commonwealth of Ken¬ 
tucky V. Powers, Ky., 26 S.Ct 387, 
201 U.S. 1. 50 LuEd. 633, 5 AnmCas. 
692. 

54 CJ. p 259 note 23. 

98. Cal.—Central Sav. Bank v. Lake, 
257 P. 621, 201 Cal. 438. 
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99. U.S.—Commonwealth of Ken¬ 
tucky V. Powers, Ky., 26 S.Ct. 387, 
201 U.S. 1, 50 L.Ed. 633. 

1. U.S.—Commonwealth of Kentuc¬ 
ky V. Powers, supra. 

2. U.S.—Gibson v. State of Missis¬ 
sippi. Miss., 16 S.Ct 904, 162 U. 
S. 565, 40 LuEd. 1075. 

3. U.S.—State of Alabama v. Wolffe, 
aCJUa., 18 F. 886. 

4. U.S.—Steele v. Superior Court of 
Cal., in and for City and County 
of San Francisco, C.C.A.Cal., 164 F. 
2d 781, certiorari denied 68 S.Ct 
739, 333 U.S. 861, 92 L.Ed. 1140. 

5- Me.—State v. Bobb, 25 A.2d 229, 
138 Me. 242. 

6. U.S.—State of New Jersey v. 
Weinberger. D,C.N.J., 38 F.2d 298— 
Lamson v. Superior Court of Cali¬ 
fornia in and for Santa Clara 
County, D.C.Cal., 12 F.Supp. 812. 

Me.—State v. Bobb, 25 A.2d 229, 188 
Me. 242. 

Mass.—Commonwealth v. Millen, 194 
N.E. 463, 289 Mass. 441. 

7. U.S.—Gibson v. State of Missis- 
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A defendant has been held not entitled to remov¬ 
al of his case to a federal court on the ground of 
lack of mental capacity where he did not request 
a sanity hearing and did not defend at his trial 
on the ground of mental irresponsibility,^ or on 
the ground that he was a victim of racial prejudice 
where he made no motion for a change of venue 
and did not make any sort of afnrmative showing 
in support of his contention of racial prejudice.^ 

§ 97. Persons or Parties Entitled to Benefit 
of Statute 

The right to remove a case from a state court to a 
federal court because of denial of, or Inability to en¬ 
force, civil rights ;s limited to defendants, but any de¬ 
fendant, regardless of his race, can claim the benefit of 
the statute In a proper case. 

The right granted by federal statute, 28 U.S.CA. 
§ 1443, to remove a case from a state court to a 
federal court because of denial of, or inability to 
enforce, equal civil rights is limited to defendants.^® 

VIL SUITS mVOLVmG LAND CLAIMED 1 
§ 99, In General 

Under a statute providing therefor, suits in which 
plaintiffs and defendants claimed land under grants from 
different states could be removed from a state court 
to a federal court. 

Under a removal statute, now obsolete, which 
provided for the removal from a state court to a 
federal court of suits in which plaintiffs and de¬ 
fendants claimed land under grants from differ¬ 
ent states, it was held that such a suit was remov¬ 
able although both grants were founded on war¬ 
rants issued by one of the states which at the time 
comprehended the entire territory afterward divid- 


Subject to the above rules as to vrhat equal civil 
rights are protected and as to what constitutes a 
denial of, or inability to enforce, such rights, as 
considered supra §§ 9*1-96, a member of the ne¬ 
gro or black race is entitled to the benefit of the 
removal statute here considered,but the oper¬ 
ation of the statute is not confined to negroes,^^ 
and a member of the white, or any other, race can 
claim the benefit in a proper case.^^ 

§ 98. Proceedings Removable 

The statute authorizing removal of a cause from a 
state court to a federal court on the ground of denial of, 
or Inability to enforce, civil rights applies to civil ac¬ 
tions and criminal prosecutions. 

The statute authorizing removal of a cause from 
a state court to a federal court on the ground of 
denial of, or inability to enforce, equal civil rights, 
28 U.S.CA. § 1443, expressly applies to civil ac¬ 
tions and criminal prosecutions.^^ 

jn>EB GRAOTS PROM DIPPERENT STATES 

ed between the two on the creation of the second 
state but a suit was not removable where the 
second grant was made by the one state under pow¬ 
er delegated by the other, from which its terri¬ 
tory had been separated on its creation.^® 

§ 100. Who May Remove 

The general rules as to persons who may secure 
a removal of cases from state courts to federal 
courts are discussed infra §§ 189-211. 

Examine Pocket Parts for later cases. 


VIIL DIVERSITY OP CITIZENSHIP OR ALLEGIANCE AND CHARACTER OP PARTIES 


A, IN GENERAL 


§ 101. In General 

The right to remove a cause from a state court to 
a federal court on the ground of diversity of citizenship 
Is purely statutory. A suit by op against a state cannot 
be removed to a federal court on the ground of diversity 
of citizenship. 


The right to remove a cause from a state court 
to a federal court on the ground of diversity of 
citizenship is purely statutory.!*^ The statutes gov^ 
eming removal of causes from state to federal 
courts have been changed from time to time, but 


sippi, Hiss., 16 act. 904, 162 T 7 .S. 
566. 40 KEd. 1075. 

54,O.J. p 269 note 29. 
a Ky.—Pool V. Commonwealth, 213 
aw.2d 603. 808 Ky. 107. 

a Ky.—Pool V. Commonwealth, au- 
ppa, 

U.S.’—Shotkin v. Perkins. CJL 
CoIOm 172 P,2d 377—Hull v. Jack- 
son County Circuit Court, aC.A. 
Mldh., 188 P.2d 820--Cole v. Gar¬ 


land, Wis., 107 P. 759. 46 C.C.A. 
626, error dismissed 22 S.Ct. 933, 
188 U.S. 693, 46 LuEd. 393. 


11 « U.S.—Commonwealth 

of 

Ken- 

tucky V. Powers, Ky„ 26 S.Ct 387. 
201 U.S. 1, 60 Li.Ed. 633. 

12 m U.S.—Commonwealth 
tucky V. Powers, supra.* 

of 

Ken- 

13. U. a—Commonwealth 
tucky V. Powers, supra. 

of 

Ken- 
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14. U.S.—Strauder v. West Virginia, 
W.Va., 100 U.S. 303. 26 L.Bd. 664. 

54 C.J. p 259 notes 86-39. 

15. U.S.—Colson V. LieWis, Ky., 2 
Wheat 377, 4 L.Bd, 266. 

18. Tenn.—^Thompson v. Kendrick, 
6 Hayw. 113. . 

17. N.C.—Barber v, Powell, 22 S,5L 
2d 214, 222 133, 148 AJL.R. 

800. 
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Tinder the Act of June 25, 1948, it is provided that | 
federal district courts shall have original jurisdic- l 
tion of civil actions wherein the amount in con¬ 
troversy exceeds a specified sum and where the ac¬ 
tion is between citizens of different states, 28 U.S. 
C.A. § 1332, and that civil actions of Tvhich such 
courts have original jurisdiction may be removed 
from state to federal courts; 28 U.S.C.A. § 1441. 

The validity of statutory provisions for removal 
on the ground of diversity of citizenship has been 
recognized or upheld,^® but the tendency is against 
a construction which will enlarge the right to re¬ 
move,!^ although this rule does not permit denial 
of the right to remove as against statutory pron- 
sions which are definite and free from ambiguity.^® 

Necessity for controversy. The right to remove 
does not depend on whether defendant is actually 
controverting or disputing the relief sought pro¬ 
vided plaintiffs pleading shows a case justifying 
relief.2i 

Suit involving state. Since a state is not a citi¬ 
zen, as discussed infra § 109, a suit by or against a 
state cannot be removed to the federal courts on 
the ground of diversity of citizenship,^^ and remov¬ 
al on such ground will be denied where the suit is 
between a state and a citizen of another state,^3 
or between a state and an alien, as considered in¬ 
fra § 103, and, as discussed infra § 133, these rules 


apply where the state is the real party in interest 
rather than a mere nominal party. 

Effect of removal. Statutes providing means for 
acquiring jurisdiction of nonresidents without per¬ 
sonal service are not impaired or nullified in their 
effect by the grant of an application to remove the 
action from a state to a federal court for diversity 

of citizenship.24 

§ 102. Suits between Citizens of Different 
States in General 

In an otherwise proper case diversity of state citizen¬ 
ship is ground for removal. 

In an otherwise proper case, diversity of state 
citizenship between plaintiff and defendant is 
ground for removal,25 and, where removal is 
sought on the ground of diversity of citizenship, 
it must be showm that the controversy is between 
citizens of different states.-® 

Corporations. Since a corporation is a citizen 
within rules governing removability of suits, as dis¬ 
cussed infra § 111, a suit to which a corporation 
is party may, in an otherwise proper case, be re¬ 
moved on the ground of diversity of citizenship 
where the corporation and its adversary are citi¬ 
zens of different states,^^ and in this connection, as 
discussed infra § 120, it is ordinarily held that a 


18. U.S.—^Kithcart v. Metropolitan 
Life Ins. Co., C.C.A.M 0 ., 150 F.2d 
997. certiorari denied 66 S.Ct. 267, 
326 U.S. 777, 90 LBd. 470, re- 
hearinsT denied *66 S.Ct. 469, 326 
U.S. 812, 90 L.Ed. 496, rehearing 
denied 66 S.Ct 620, 327 U.S. 813, 
90 L.Ed. 1038—^Kithcart v. Metro¬ 
politan Life Ins. Co., D.C.M 0 ., 65 
F.Supp. 200. 

The Federal Con8titutio& imposes 
aio limLitatioxi on class of cases in¬ 
volving controversies between citi¬ 
zens of different states to which Ju¬ 
dicial power of United States may 
he extended, and, hence, congress 
may lawfully provide for bringing 
at option of either of the parties all 
such controversies within Jurisdic¬ 
tion of federal Judiciary.—Kithcart v. 
Metropolitan Life Ins. Co., C.CLAuMo., 
150 F.2d 997, certiorari denied 66 S. 
Ct 267, 326 U.S. 777, 90 L.Ed. 470, 
rehearing denied 66 SjCt 469, 326 
U.S. 812, 90 L.Ed. 496, rehearing de¬ 
nied 66 ‘S.Ct 520, 327 U.S. 813, 90 L. 
Bd. 1038—54 aJ. P 260 note 50., 

19- U.S.—McCaffrey v. Wilson, D.C. 

Mass., 10 F.2d 368. 

20 , U.S.—Lee v. Chesapeake, etc., H. 

Co., Ky., 43 S.Ct 230, 260 U.S. 

653, 67 L.Ed. 443. 

81. U.S.—Memphis Sav. Bank v. 


Houchens, Ark., 115 F. 96, 62 C.C. 

A. 176. 

22. U.S.—Langlie v. United Fire¬ 
man's Ins. Co., D.C.Wash., 40 F. 
Supp. 24. 

Va,—^Ritholz V. Commonwealth, 35 S. 

B, 2d 210. 184 Va. 339. 

54 C.J. p 273 notes 3, 4. 

23. U.S,—^Lee County, Ark., v. Hold¬ 
en, D.C.Ark., 82 F.Supp. 353—^Ar¬ 
kansas State Game & Fish Com¬ 
mission V. W. R. Wrane Stave Co., 
D.C.Ark., 76 F.Supp. 323—State of 
Louisiana v. Texas Co., D.C.La., 38 
F.Supp. 860. 

N.J.—^Board of Health of Township 
of Hillside v. Mundet Cork Corp., 
8 A-2d 105, 126 N.J.Eq. 100, affirm¬ 
ed 11 A.2d 260, 127 N.J.Eq. 61— 
In re Law, 186 A- 628, 14 N.J.Misc. 
593. 

24. N.T.—Cook V. Nelson, 62 N.T.S. 
2d 875, 180 Misc. 1018. 

25. U.S.—Holbrook Irr. Dist. v. Ar¬ 
kansas Valley Sugar Beet & Irri¬ 
gated Land Co., C.CJLColo., 54 F. 
2d 840—^Merz v. Dixon, D.C.EAn., 

.95 F.Supp. 193—Sonnesyn v. Fed¬ 
eral Cartridge Co., D.C.Minn., 54 F. 
Supp. 29—Stewart v. Hickman, D. 
CM.O., 36 FBupp. 861. 

N’.C.—^Barber v. Powell, 22 B.El2d 
214. 222 N.a 133, 148 A.L.R. 800. 
64 cJr. p 260 note 65. 
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Suits agaluBt federal receiver 

Suits against a receiver appointed 
by a court of the United States 
brought in a state court may be re¬ 
moved for trial to the United States 
district court of the district where 
pending where diversity of citizen¬ 
ship and requisite amount in con¬ 
troversy exist.—^Barber v. Powell, C. 
C.A.N.C.. 136 P.2d 728. certiorari de¬ 
nied 64 S.Ct. 56. 320 U.S. 752, 88 L. 
Ed. 447—Matarazzo v. Hustis, D.C.N. 
T.. 256 F. 882. 

26. U.S.—American Fire & Casual¬ 
ty Co. V. Finn. 71 S.Ct. 634, 841 
U.S. 6, 95 L.Bd. 702, 19 A.L.R.2d 
738—^Jensen v. Safeway Stores, D. 
C.Mont., 24 F.Supp. 686. 

64 lOJ. p 261 note 74. 

27. U.S.—^Bee Mach. Co. ▼. Free¬ 
man. C.C.A.Mass.. 131 P.2d 190, af¬ 
firmed Freeman v. Bee Mach. Co., 
63 S.Ct 1146, 319 U.S. 448. 87 L. 
Ed. 1509, rehearing denied 64 S.Ct. 
27, 320 U.S. 809, 88 L.Bd. 489— 
Cole V. Loew's, Inc., D.C.Cal., 76 P. 
Supp. 872—^Kelly v. Loew*s, Inc., J>. 
C.Mass., 76 F.Supp. 473—Owens v. 
Atlantic Coast Line R- Co., DXS.S. 
C., 70 F.Supp. 399—Mehr v. G. C. 
Murphy Co., D.C.Ohio, 60 F.Supp. 
947 —^Irvin V. Brown Paper Mills 
Co., D.C.Ark-, 62 F.Supp. 43, ye- 
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REMOVAL OF CAUSES 


corporation is a citizen of the state of its incor- 
poration. 

Partnership, Since citizenship cannot be predi¬ 
cated of a partnership as such, as considered infra 
§ 113, federal jurisdiction on removal of a suit by 
or against a partnership must be determined by the 
citizenship of the individual members of the firm, 
as discussed infra § 125. Where all members of a 
plaintiff partnership are citizens of a state differ¬ 
ent from that of defendant's citizenship, defendant 
may in an otherwise proper case secure removal 
of the cause for diversity of citizenship.^® 

Plaintiffs citizenship or residence in state in 
which suit brought. Although a different rule pre¬ 
vailed under earlier statutes,under the Removal 
Act, as subsequently enacted, it has been held that, 
where a suit is otherwise removable because of di¬ 
versity of citizenship in general, the fact that plain¬ 
tiff is not a citizen and resident of the state in 
which the suit is brought does not prevent remov¬ 
al,notwithstanding the statutory provisions reg¬ 
ulating venue as between federal districts, as dis¬ 
cussed supra § 11, and the statutory provisions as 
to the district to which the suit is removable, as con¬ 
sidered infra §§ 235, 236. 

§ 103. Suits to Which AUen Party in Gen¬ 
eral 

White a suit between an alien and a citizen may not 
be removed under provisions of the federal statutes re¬ 
lating to suits between citizens of different states, it may 
In an otherwise proper case be removed under provi¬ 
sions relating to suits between citizens of a state and 
citizens or subjects of foreign nations. 

Where an alien brings an action in a state court, 


it is not removable by defendant unless authority 
for such removal is found in some federal statute.®^ 
Since an alien is not a citizen of any state of 
the United States, an action between an alien and 
a citizen may not be removed for diversity of citi¬ 
zenship as between citizens of different states.®^: 
The right to remove, within certain limitations, suits 
to which aliens are parties has, however, been con¬ 
ferred by congress,®® and an action between an 
alien and a citizen may be removed under pro¬ 
visions of the federal statutes conferring on the 
federal courts original jurisdiction of a suit be¬ 
tween citizens of a state and foreign citizens or 
subjects, and other provisions granting the right 
of removal by a nonresident defendant of any 
suit of which the federal district courts have orig¬ 
inal jurisdiction.®^ Venue provisions of the fed¬ 
eral statutes do not qualify the right of removal, 
and, therefore, the fact that plaintiff could not orig¬ 
inally have brought his suit in the particular federal 
district court to which removal is sought will not 
militate against removal of a suit between an alien 
and a citizen in an otherwise proper case.®^ The 
courts of the United States cannot, however, ob¬ 
tain jurisdiction by removal because of the citizen¬ 
ship or allegiance of the parties where the contro¬ 
versy is between two aliens,®® or where the suit 
is by a state against an alien.® 

A member of an Indian tribe'who is not a citi¬ 
zen of the United States is not a citizen or subject 
of a foreign state within the meaning of the stat¬ 
utory provisions for removal.®® 

A stateless person is not a citizen or subject of 
a foreign state so as to make an action brought 
by him against a citizen removable as one within 


versed on other grounds, C.C.A., 
146 F.2d 232. 

28. U.S.—^Bruett & Co. v. F, C. Aus¬ 
tin Drainage Excavator Co., C.C. 
Iowa, 174 F. 668. 

29. U.S.—Sewing Mach. Cos.* Case, 
Mass.. 18 Wall. 553, 21 L.Ed. 914. 

54 C.J. p 261 note 75 [b]. 

30. U.S.—^Lee v. Chesapeake, etc., R. 
Co., Ky., 43 S.Ct 230. 260 U.S. 663, 
67 L.Ed. 443. 

54 C.J. p 261 note 75. 

31. Mass.—(Pringle v. Storrow, 153 
N.E. 26, 256 Mass. 561, 49 A.L.H. 
1222. 

32. Tex.—^Turman v. Turman. Civ. 
App., 99 S.W.2d 947, error dismiss¬ 
ed, certiorari denied 57 S.Ct. 93, 
301 U.S. 698, 81 D.Ed. 1353, rehear¬ 
ing denied 58 S.Ct. 7, 302 U.S. 774, 
82 KEd. 600. 

Alien as not citizen within meaning 
of removal regulations see infra $ 
115. 


Bivorce cause 

Tex.—^Turman v, Turman, supra. 

33. U.S.—Hall V. Great Northern R. 

Co., D.C.Mont., 197 F. 488. 

54 C.J. p 261 note 80. 

Alien corporation 

(1) Allen corporation Is regarded 
as nonresident for purpose of re¬ 
moval of cause to federal court, al¬ 
though it has branch office within 
state for transaction of its business. 
—George Weston, Liimited v. New 
York Cent. R. Co., 181 A. 18, 115 N. 
J.Law 664. 

(2) Action against corporation 
domiciled in foreign country, but do¬ 
ing business within state, was re¬ 
movable as action within jurisdic¬ 
tion of federal court.—Hayat Carpet 
Cleaning Co. v. Northern Assur. Co., 
liimited, of London, D.C.N.Y., 2 F. 
Supp. 469. 


dent & Indemnity Co., D.C.Idaho, 
3 F.Supp. 672—^Matarazzo v. Hus- 
tis, D.C.N.Y., 266 F. 882. 

N.J.—George Weston, Limited, v. 
New York Cent. R. Co., 181 A. 18, 
115 N.J.Law 564. 

54 C.J*. p 261 notes 82, 83. 

35. N.J.—George Weston, Limited, 
V. New York Cent. R. Co., supra. 

36. U.S.—^Kavourgias v. Nicholaou 
Co., C.C.ACal.. 148 P.2d 96— 
Strauss v. Schweizerische Kredi- 
tanstalt, D.C.N.Y., 45 F.Supp. 449. 

54 C.J. p 262 note 90. 

37. U.S.—O'Conor v. Texas, Tex., 26 
S.Ct 726, 202 U.S. 601, 60 L.Ed. 
1120 . 

State as not citizen within removal 
statutes see infra § 109. 

38. U.S.—Paul V. Chilsoaule, C.C. 
Ind., 70 F. 401. 


34i U.S.—Uribe v. Hartford Acci- 
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the original jurisdiction of the federal district 
Cfourts.39 

§ 104. Removability of Suits to Which Unit¬ 
ed States Party in General 

A suit Involving the United States as a party may 
not be removed on the ground of diversity of citizen¬ 
ship. 

The United States is not a citizen of any state 
within the meaning of statutory provisions author¬ 
izing removal on the ground of diversity of state 
citizenship, as discussed infra § 108, and according¬ 
ly a suit involving the United States is not remov¬ 
able on the ground of diversity of citizenship.'*® 
By special statute, the United States may intervene 
in a suit to which a restricted member of the Five 
Civilized Tribes in Oklahoma is a party and remove 
such suit to the federal district court, as discussed 
infra § 202. 

§ 105. Removability of Suits to Federal 
Court in Puerto Rico in General 

Under the organic law of Puerto Rico defining Ju¬ 
risdiction of the federal court there and making appiica- 
ble the provisions of the federal statutes relative to 
removal of causes, it has been held that a cause may 
in an otherwise proper case be removed where the de¬ 
fendant is not domiciled In Puerto Rico, even though 
plaintiff Is so domiciled, but that there may be no re¬ 
moval where all parties are domiciled in Puerto Rico. 

Under the provisions of the Organic Act of Puer¬ 


§§ 103-106 

to Rico, defining the jurisdiction of the federal 
district court there, and making applicable, as be¬ 
tween such court and the local courts, the laws of 
the United States as to removal of causes, it has 
been held not necessary to removal that plaintiff 
should be a citizen of Puerto Rico or of any sover¬ 
eign power where defendants are citizens or subjects 
of a foreign state or states, or citizens of a state,, 
territory, or district of the United States, and not 
domiciled in Puerto Rico,^^ as, for example,, 
where Puerto Rico is itself plaintiff.^^ Where 
all parties to the proceeding are domiciled in Puerto 
Rico, it has been held that there can be no remov¬ 
al, ^3 and it has also been held that there can be no 
removal vrhere defendant is a Puerto Rican.^^ 

§ 106. Time of Existence of Ground for Re¬ 
moval 

As a general rule the diversity of citizenship and 
nonresidence of the defendant. In order to warrant re¬ 
moval, must exist at the time the suit Is conrrmenced, 
and also at the time when the petition to remove is 
filed. 

The general rule is that the diversity of citizen¬ 
ship'* ^ and nonresidence of defendant^® must exist 
at the time the suit is commenced, and also at the 
time vrhen the petition to remove is filed,^*^ and 
that the status of the parties at the time the applica¬ 
tion for removal is filed is of a controlling char¬ 
acter in determining the jurisdiction of the court 
in respect of removal.^8 


REMOTAL OF CAUSES 


39. U.S.—^Miedvedieff v. Cities Serv¬ 
ice Oil Co., D.aN.T., 85 F.Supp 
999. 

Possession of passport 

An alien's arrival In the United 
States in possession of an Italian 
passport did not establish alien's 
Italian citizenship so as to authorize 
removal of alien's action against j 
American corporation to a federal 
court on ground that alien was a 
"citizen or subject of a foreign 
state," where it did not appear when 
passport was issued or when It ex¬ 
pired and was presumptively regular 
on its face, and there was nothing 
to show that a naturalized Italian 
whose citizenship had been revoked 
would not be entitled to a passport 
or permit to visit another country.— 
Medvedleff v. Cities Service Oil Co., 
supra. 

40- U.S.—Westbrook v. Director 
General of Railroads, D.C.Ga., 263 
P. 211. 

41. U.S.—^Puerto Rico v. Fortuna 
Estates, C.C.A.Puerto Rico, 279 P. 
500, certiorari denied 42 S.Ct 590, 
259 U.S. 587, 66 L.Ed. 1077. 

42. U.S.—^People of Puerto Rico v. 
Livingston, C.C.A.Puerto Rico, 47 


P,2d 712, certiorari denied 52 S.Ct. 
23, 284 U.S. 642, 76 UEd. 646. 

34 C.J. p 262 note 99. 

43. Puerto Rico.—Correa v. Kramer, 
13 Puerto Rico Fed. 376. 

44. Puerto Rico.—Wenar v. Pohl, 1 
Puerto Rico Fed. 37. 

45. U.S.—Cline v. Belt, D.C.Ky., 43 
F.Supp, 538—Saul v. Metropolitan 
Life Ins. Co., D.C.Ga., 19 F.Supp. 
1016—^Kraut v. Worthington Pump 
& Machinery Corporation, D.C.N.Y., 
1 F.Supp. 307. 

Ala.—Southern Ry. Co. v. Bailey, 140 
So. 408, 224 Ala. 456. 

Cal.—iPellas v. Ocean Accident & 
Guarantee Corp., 75 P.2d 635, 24 
Cal.App.2d 528. 

Tex.—American Surety Co. of N. T. 
V. Ritchie. Civ.App., 191 S.W.2d 
137, reversed on other grounds 198 
S.W.2d 85, 145 Tex. 422. 

Wis.—^Egan v. Preferred Accident 
Ins. Co. of New York, 269 N.W. 
667, 223 Wis, 129, 107 A.L.R. 1107. 

54 C.J. p 288 note 52. 

Effect of subsequent changes in per¬ 
sonnel see infra {§ 148-150. 

Right of Interveners and substituted 
parties to remove see infra 89 202, 
203. 


43. U.S.—Camprelle v. Balbach, CC. 

N.Y., 46 P. 81. 

54 C.J. p 288 note 53. 

Residence or nonresidence of defend¬ 
ant generally see infra § 201. 

47. U.S.—Texas Wool & Mohair 
Marketing Ass'n v. Standard Acci¬ 
dent Ins. Co., C.A.Tex., 176 P.2d 
835—Cline v. Belt, D.C.Ky., 43 P. 
Supp. 538. 

Cal.—^Bellas v. Ocean Accident & 
Guarantee Corp., 75 P.2d 635, 24 
Cal.App.2d 628. 

Ga.—Georgia-Carolina Brick & Tile 
Co. V. Merry Bros. Brick & Tile Co., 
44 S.E.2d 63, 75 GaApp. 637. 

Wis.—Egan v. Preferred Accident 
Ins. Co. of New York, 269 N.W. 
667, 223 Wis. 129, 107 A.L.R. 1107. 
54 C.J. p 288 note 54. 

48. U.S.—Meyer Bros. Drug Co. v. 
Dollar S. S. Line, D.ON.Y., 44 P. 
2d 57. 

Sabsequeat change 

(1) Where the suit has been prop¬ 
erly removed to a federal court be¬ 
cause of diversity of citizenship, 
a subsequent change of the citizen¬ 
ship of a party does not oust the 
federal court of jurisdiction.—St. 
Paul Mercury Indemnity Co. v. Red 
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Determination before or after service of process. 
Where there is a nonseparable controversy with 
respect to two or more nonresident defendants, one 
of them may remove the cause, although the oth¬ 
er defendants have not appeared or been served 
with process,49 since there is diversity of citizen¬ 
ship, and the possibility that the unserved defend¬ 
ant may be served after expiration of the time for 
removal or not at all furnishes a reason for per¬ 
mitting the served defendant to remove before serv¬ 
ice of his codefendants but the rule is other¬ 
wise where a nonseparable controversy involves 
a resident defendant, in which case the mere fact 
that the resident defendant has not been served 
with process will not justify removal by the non¬ 
resident defendant.^! In a proper case, however, 
a served defendant may remove the cause as if he 
were sued alone, even though the citizenship of 
his unserved codefendant would have precluded re¬ 


moval had the latter been served.52 In the last 
analysis the question would appear to resolve itself 
into one of time of service, since the removability 
of a cause cannot be determined until opportunity 
has been afforded to serve all defendants,^3 and, 
where the time for service has not expired and 
plaintiff is presently engaged in an attempt to se¬ 
cure service on other defendants, a nonresident 
defendant may not secure removal for failure to 
serve a resident defendant.®^ 

Death of party. When an action is not removable 
at the time that it is instituted in a state court, but 
after its institution a party dies and the cause of 
action does not survive against his representatives, 
and the controversy then for the first time becomes 
one solely between a citizen of one state and a citi¬ 
zen of another state, the case does not then become 
removable.55 


B. WHO ARE OR MAY BE CONSIDERED CITIZENS 


§ 107. In General 

. The citizens referred to In the statutes atithorlzlng 
removal for diversity of citizenship are citizens of the 
states of the United States, and not merely citizens of 
the United States. 

The citizens referred to in statutes under which 
removal of suits from state to federal courts is au¬ 
thorized are citizens of states of the United 
States,®® and a removal cannot be based on the 
citizenship of a citizen of the United States who 
is not a citizen of any state.®*^ 

Inanimate object A vessel is not a citizen with¬ 
in the meaning of the Removal Act.®® 


§ 108. United States and Ofi&cers Represent¬ 
ing United States 

The United States Is not a citizen of any state with¬ 
in the meaning of the Removal Act, and an officer of 
the United States Is not to be so regarded when sued 
in his official capacity as a representative of the United 
States. 

The United States is not a citizen of any state 
within the meaning of the provisions of the Re¬ 
moval Act here under consideration,®® and the view 
has been taken that an oflBcer of the United States 
is not to be regarded as a citizen of a state when 
he is sued in his official capacity as representing the 
United States.®® 


Cab Co.. Ind., 68 S.Ct 586. 303 U.S. 
283. 82 Ij.E;d. 846. 

(2) On the other hand, where there 
is no diversity of citizenship when 
the suit is instituted, but diversity 
arises thereafter owing to a change 
of citizenship by a party, there is no 
ground for removal of the cause.— 
Southern Ry. Co. v. Baxley. 140 So. 
408, 224 Ala. 456. 

(3) Where, at time action was 
commenced in state court, plaintiff 
and defendant were both aliens, and 
at trial it appeared that long after 
filing of action plaintiff became a 
naturalized citizen, defendant's peti¬ 
tion thereafter for removal to the 
United States district court, based 
solely on diversity of citizenship, 
was properly denied.—flPellas v. 
Ocean Accident & Guarantee Corp., 
76 P.2d 635, 24 CaJ.App.2d 628. 

M U.S.—Pullman Co. v. Jenkins, 

Cal., 65 S.Ct. 847, 306 U.S. 684, 83 

nm. 834 . 


50. U.S.—^Pullman Co, v, Jenkins, 
supra. 

51- U.S.—Pullman Co. v, Jenkins, 

supra, 

52. U.S.—Wllnlington Cape Fear 

Corporation v. Cape Fear Hotel 
Co.. C.C.A.N'.C., 46 F.2d 430. 

53. U.S.—-Wilmington Cape Fear 

Corporation v. Cape Fear Hotel 
Co., supra. 

54- U.S.—-Wilmington Cape Fear 

Corporation v. Cape Fear Hotel Co., 
supra. 

Necessity for diversity as to all ad¬ 
verse parties see infra S 197. 
PnblioatloiL proceeding 
Nonresident defendant was not en¬ 
titled to removal for failure to serve 
resident defendant where service by 
publication was then being made.— 
Wilmington Cape Fear Corporation 
V. Cape Fear Hotel Co., supra. 

55. U.S.—-Halsey v. Mixmesota-South 
Carolina Land & Timber Co., U.C.S. 
a, 64 F.2d 933. 
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Seath of corporate agent 
Action against foreign corporation' 
and its agent in state was not re¬ 
movable to federal court after 
agent's death.—-Halsey v. Minnesota- 
South Carolina Land & Timber Co., 
supra. 

56. U.S.—Marks v. Marks, CX;.Tenn., 
75 F. 821. 

Mass.—Pringle v. Storrow, 168 N.E. 
26, 266 Mass. 561, 49 A.L.B. 1222. 

57. U.S.—^Hough V. Socldtd Elec- 
trlQue Westinghouse, U.-ON.Y., 281 
F. 341. 

54 C.J. p 262 note 8. 

58. U.S.—Spltzer v. The Annette 
Rolph,,I).C.Or.. 285 F. 446. 

54 C.J. p 262 note 4. 

59. U.S.—Schroeder v. Davis, C.C.A. 
Mo., 32 F.2d 464—Westbrook v. 
Director General of Railroads, D. 
UGa., 263 F. 211. 

60. U.S.—Westbrook v. Director 
General of Railroads, supra. 

54 C.J. p 262 note 6. 
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§ 109. State 

A state is not a citizen within rules governing re¬ 
moval of causes for diversity of citizenship. 

A state is not a citizen within the meaning of the 
provisions of the Removal Act relating to diversity 
of citizenship,61 and jurisdiction cannot be taken 
by removal of a controversy between a state and 
a citizen of another state, as considered supra § 
101, or between a state and an alien, as discussed 
supra § 103, on the grounds here under considera¬ 
tion. 

§ 110. Political Subdivision of State 

A political subdivision of a state is generally re¬ 
garded as a citizen within the rules governing remov¬ 
al of causes on the ground of diversity of citizenship 

Within the meaning of the Removal Act, various 
political subdivisions of the state have been con¬ 
sidered citizens®^ of the state tinder the laws of 
which they are organized, as discussed infra § 119, 
so as to permit the removal to the federal courts of 
suits to which they are parties where all other requi¬ 
sites for removal are present This rule applies to 
municipal corporations,63 such as incorporated cit- 
ies,64 and to counties,65 county poor districts,66 
and school districts.67 There is, however, apparent¬ 
ly authority for the view that, imder the statutes 
of some states, neither a board of supervisors,® s 
nor a drainage district,63 may be regarded as a citi¬ 
zen within the meaning of the Removal Act. A 
bridge authority has been held to be an agency of 
the state rather than a separate political subdivi¬ 
sion and, therefore, not a citizen.^® 


§ 111. Corporation 

A private corporation Is a citizen within the rules 
governing removal of causes for diversity of citizenship. 

For the purpose of determining the question as 
to the removability of a suit to which a corpora¬ 
tion organized under the laws of a state is a party, 
such corporation is treated as a citizen,71 so that 
in an otherwise proper case a suit involving a 
corporation and a citizen of a different state may 
be removed for diversity of citizenship, as discussed 
supra § 102, and the corporation is ordinarily re¬ 
garded as a citizen of the state of its incorporation, 
as considered infra § 120. 

§ 112. Unincorporated Association 

An unincorporated association is not a citizen within 
the contemplation of the rules governing removal of 
causes for diversity of citizenshsp. 

An unincorporated joint stock association or com¬ 
pany is not a citizen within the meaning of the pro¬ 
visions of the Removal Act relating to diversity 
of citizenship,72 and, as discussed infra § 124, is 
not deemed to be a citizen of the state under the 
laws of which it is organized. 

§ 113. Partnership 

A partnership as such Is not a citizen within rules 
governing removability of causes for diversity of citizen¬ 
ship. 

A partnership as such is not a citizen within the 
meaning of rules governing removal of causes for 
diversity of citizenship,73 and the citizenship of 
the individual partners controls in respect of re- 


61. U.S.—State of Missouri v. 
Homesteaders Life Ass'n, C.C.A. 
Mo., 90 F.2d 543, certiorari denied 
68 S.Ct 37, 302 U.S. 717, 82 L.Ed, 
663—State of Oklahoma ex rel. 
Williams v. Oklahoma Natural Gas 
Corp., C.CwA.Okl., 83 P.2d 980—^Ar¬ 
kansas State Game & Fish Com¬ 
mission V. W. R. Wrape Stave Co., 
I>.C.Ark., 76 F.Supp. 323—State of 
•Nebraska v. Northwestern Bngl- 
neerinsT Co., D.C.Neb., 69 F.Supp. 
347—^Lansrlie v. United Firemen's 
Ins. Co., D.C.Wash., 40 F.Supp. 24— 
State of Louisiana v. Texas Co., D. 
C.La., 38 F.Supp. 860—State of 
Iowa ex rel. Welty v. Northwest¬ 
ern Ligrht & (Power Co., B.CLIowa, 
18 F.Supp. 303. 

N.J.—^Board of Health of Township 
of Hillside v. Mundet Cork Corp., 
8 A.2d 105. 126 N.J.Ea. 100, affirm¬ 
ed 11 A.2d 260, 127 N.J.Eq. 61— 
In re Law, 186 A. 628, 14 N.J.Misc. 
593. 

Va.—^Ritholz v. Commonwealth, 85 
S.E.2d 210, 184 Va. 339. 

64 0.jr< p 262 note 8. 

Removal of suit by state arisinsr 


under laws of United States see 
supra § 62. 

66. N.J.—^Board of Health of Town¬ 
ship of Hillside v. Mundet Cork 
Corp., 8 A.2d 105. 126 N.J.Ea. 100, 
affirmed 11 A.2d 260, 127 N.J.Ba. 
6L 

63. U.S.—State of Oklahoma ex rel. 
Williams v. Oklahoma Natural Gas 
Corp., C,C.A.Okl., 83 F.2d 986. 

64 O.J. p 262 note 14. 

64. U.S.—State of Oklahoma ex rel. 
Williams v. Oklahoma Natural Gkui 
Corp., supra. 

54 C.J. p 263 note 15. 

65. U.S.—^Pearl River County v. 
Wyatt Lumber Co., C.C.A.Mi8s., 270 
F. 26. 

64 aJ. p 263 note 17. 

66. Pa.—Commonwealth v. U. S. Fi¬ 
delity, etc., Co., 18 P^Dlst 656. 

67. U.S.—State of Oklahoma ex rel. 
Williams v. Oklahoma Natural Gas 
Corp., C.C.A.Okl., 83 F.2d 986. 

54 C.J. p 268 note 19. 

991 


68. U.S.—^Buena Vista County v. Ti¬ 
tle Guaranty, etc., Co., D.C.Iowa, 
267 P. 477. 

69. U.S.—^Buena Vista County v. Ti¬ 
tle Guaranty, etc., Co., supra. 

70. U.S.—California Toll Bridgre Au¬ 
thority V. Interurban Electric Ry. 
Co., D.C.Cal., 46 F.Supp. 815. 

71. S.C.—Wilson V. Southern R. Co., 
36 S.R 701, 64 S.C. 162, reheard 
41 S.E. 971, 64 S.C. 162. 

54 CJ. p 263 note 23. 

Municipal corporation cus citizen see 
supra § 110. 

72. U.S.—Beavers v. (McMillan, D.C. 
Tex., 44 F.2d 668. 

54 C.J. p 263 note 26. 

73. N.C.—^Brsklne Motors Co. v. 
Chevrolet Motor Co., 106 S.B. 420, 
180 N.C 619. 

54 C.J. P 263 note 29. 

Removal of suit where partners are 
all citizens of state different from 
that of defendant see supra 5 162. 



§§ 113-117 

tnoval for diversity of citizenship, as discussed in¬ 
fra § 125. 

§ 114. Resident or Citizen of District of Co¬ 
lumbia and Territories 

The federal courts cannot acquire Jurisdiction by re¬ 
moval because of diversity of citizenship of a suit to 
which a citizen cf the United States domiciled in the 
District of Columbia, or a territory, Is a party. 

The federal courts cannot acquire jurisdiction by 
removal because of diversity of citizenship of a 
suit to which a citizen of the United States domi¬ 
ciled in the District of Columbia,or a citizen of 
a territory,75 jg a party. A corporation organized 
under the laws of the District of Columbia is not 
a citizen of any state in the sense that its pres¬ 
ence as a party will give rise to diversity of citi- 
2enship.76 


76 C.J.S. 

§ 115. Alien and Indian 

Neither an alien nor a tribal Indian Is a citizen 
within the contemplation of the rules governing removal 
of causes for diversity of citizenship. 

Neither an alien^^ nor a tribal Indian^® is a citi¬ 
zen of a state within the meaning of the statutory 
provisions as to removal for diversity of citizen¬ 
ship. 

§ 116. Infant 

it has been recognized that an infant may be a citi¬ 
zen within the meaning of the rules governing removal 
of causes for diversity of citizenship. 

The fact that an infant may be a citizen of a 
state within the meaning of statutes governing the 
jurisdiction of federal courts on removal has been 
recognized.79 


REMOVAL OF CAUSES 


a WHAT CONSTITUTES CITIZENSHIP AND DETERMINATION AS TO PLACE OF CITIZENSHIP 

OR ALLEGIANCE 


§ 117. Natural Person 

“Citizenship’* in a state, as the term Is used under 
the rules regulating removal of causes for diversity of 
citizenship, is ordinarily regarded as having the same 
general meaning as “domicile.” 

“Citizenship” in a state, as affecting the juris¬ 
diction of federal courts under the statutory pro¬ 
visions permitting removal, is generally regarded as 
having the same meaning as “domicile”,^® and in 
general imports permanent residence in a state 
with an intention to remain.8i Residence alone is not 
the equivalent of citizenship,82 and a person may be 
a citizen of a state and reside temporarily else- 

where.88 


Wife and widow. Under rules governing remov¬ 
al for diversity of citizenship, ordinarily the dom¬ 
icile and citizenship of the wife become those of 
her husband on her marriage,®^ and it has been 
held that a husband and wife who are not living 
apart under a legal separation cannot be citizens 
of different states.85 As a rule the domicile and 
citizenship of a widow remain those of her deceased 
husband until she changes them.®® 

Infant In general, in the absence of emancipa¬ 
tion or the surrender of parental control, the dom¬ 
icile of an infant party is that of his father,®^ and. 


74. U.S.—Cameron v. Hodges. 

Tenn.. 8 S.Ct. 1154, 127 U.S. 322, 32 
KBd. 132. 

54 C.J. p 263 note 81. 

75. U.S.—Healy v. McCormick, C.C. 
N.T., 157 P. 318. 

54 C.J. p 263 note 32. 

7®. U.S.—Delpit V. U. S. Shipping 
Board Emergency Fleet Corp., C. 
C.A.Cal., 19 P.2d 60. 

54 C.J. p 263 note 33. 

77. U.S.—Compania Minera v. 
American Metal Co., D.C.Tez., 262 
P. 183. 

Mass.—^Pringle v. Storrow, 153 H.B. 

26, 256 Mass. 561, 49 A.L.R. 1222. 
Bemovablllty of causes Involving 
aliens generally see supra 9 103. 

78. U.S.—Paul V. ChllsoQule, C.C. 
Ind., 70 P. 401. 

79. U.S.—^Marks v. Marks, C.C. 
Tenn., 75 P. 321—Woolridge v. Mc¬ 
Kenna^ C.C.Tenn., 8 F. 650. 

SO. U.S.—Taylor v. Milam, D.CJUrk., 
89 F.Supp. 880, 

54 O.J, p 263 note 88» 


81. U.S.—Sherman v. Southern Pac. 
Co,, CC.Nev., 192 P. 711. 

54 C.J. p 264 note 39. 

82. U.S.—^Reckling v. McKlnstry, C. 
C.S.C., 185 P. 842. 

54 CJ. p 264 note 40. 

83. U.S.—Chlatovich v. Hanchett, C. 
C.Nev., 78 P. 193. 

54 C.J. p 264 note 41. 

Member of armed forces 

(1) Where soldier enlisted from 
Iowa and on reSnllstment stated his 
residence to be in such state, he and 
his wife stated under oath that they 
intended to return to Iowa when sol¬ 
dier was discharged, soldier was citi¬ 
zen of Iowa, as respects right of re¬ 
moval, although he stated in his 
marriage papers that his residence 
was in Washington, procured Wash¬ 
ington automobile license, and main¬ 
tained home for himself and wife off 
military post In Washington.—Wise 
V. Bolster, D.C.Wash., 31 F.Supp. 856. 

(2) An officer of the United States 
Army does not lose his citizenship 
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in a particular state by remaining in 
another state in the performance of 
his duties. 

U.S.—^Kinsel v. (Pickens, D.C.Tex., 25 
F.Supp. 455. 

La.—Stoker v. Leavenworth, 7 La 
390. 

Voting and payment of capitation 
tax 

U.S.—Causey v. Lockridge, D.C.S.C., 
22 F.Supp. 692. 

84. U.S.—Wise v. Bolster. D.C 
Wash., 31 F.Supp. 856. 

Domicile of wives and widows gen¬ 
erally see Domicile § 12. 

85. U.S.—Nichols v. Nichols, C.C. 
Mo., 92 P. 1. 

54 C.J. p 264 note 42. 

86. U.S.—Flynn v. Fidelity, etc., Co., 
C.C.MO., 145 F. 265—^Marks v. 
Marks, aC.Tenn., 75 F. 321. 

87. U.S.—^Marks v. Marks, supra— 
I Woolridge Y. McKenna, iC.C.Tenn., 
L 8 F. 650. 
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§§ 117-118 


REMOVAL OF CAUSES 


on the death of the father, the domicile becomes 
that of the mother.^s 

Estoppel to deny citizenship. Statements in a 
document signed by a person, that such person is 
“of” or is “residing in” a certain state, do not pre¬ 
vent such person subsequently from denying citi¬ 
zenship in such state as bearing on the matter of 
removal, at least where such statements did not 
induce conduct on the part of others which would 
operate to the prejudice of such others if such de¬ 
nial were permitted.^^ 

Evidence. While residence in a certain state is 
prima facie evidence of citizenship,90 it is not con- 
clusive.9i A party’s own evidence as to his citizen¬ 
ship, ^2 evidence as to his declarations in this 
respect,®^ may be considered, and, where supported 
by collateral facts and circumstances, may be suffi¬ 
cient to show citizenship in accordance with such 
evidence and declarations but, in the face of 
conflicting acts and declarations, statements of a 
party tending to show citizenship in a certain state 
are not conclusive.25 

§ 118. -Change of Citizenship or Allegi¬ 

ance 

One may change his citizenship within rules govern¬ 
ing removal of causes for diversity of citizenship by 
moving to another state with the intention of there ac- 
quiring a permanent domicile. 

While a domicile fixing citizenship once existing 
will continue until another is acquired,^® as af¬ 
fecting jurisdiction by removal, there may be a 
change of citizenship from one state to another by 
a change of residence with the intention that the 
new residence shall be permanent.27 In order to 
effect a change of citizenship from one state to an¬ 
other state,28 or from a state to a territory,22 the 


change must be made with the intention permanent¬ 
ly to remain in such other state or in such terri¬ 
tory, and the change must be a voluntary act of 
the party.i It is not, however, necessary that the 
person making the change should reside for any 
particular period in the state to which the change 
is made;2 nor is it necessary that there should 
be a fixed residence in such state.2 

Married woman. Where a husband changes his 
domicile, it has been held that that of his wife is 
also changed where they are not living apart under 
a legal separation;^ and, irrespective of whether 
or not the wife may acquire a domicile different 
from that of her husband, as discussed in Domicile 
§ 12, she does not do so within rules affecting re¬ 
moval of causes for diversity of citizenship where 
she leaves her husband to live in a different state, 
but with the intention of returning to their domicile 
in due course.® 

Infant. The domicile of an infant ordinarily 
changes with that of the parents,® and, while the 
widowed mother of an infant remains unmarried, 
by changing her domicile, she thereby changes that 
of the infant.7 Conversely, in general the domicile 
of an infant is not changed notwithstanding a so¬ 
journ in a state other than that of which the fa¬ 
ther remains a citizen.® 

Alien. The filing of a declaration of his inten¬ 
tion to become a citizen of the United States does 
not terminate a party’s alienage, or render him a 
citizen of a particular state,® even though he is 
permitted, by the laws of the state where he resides, 
to vote and to hold office and it has been held 
that by marriage to an alien a citizen who con¬ 
tinues to reside in the United States does not lose 
her citizenship within the meaning of the Removal 
Actii 


88. TT.S.—^Marks v. Marks, C.C. 

Tenn., 75 P. 321. 

89. U.S.—^Reynolds v. Adden, La., 10 

S.Ct. 843, 136 U.S. 348, 34 L.Ed. 
360. 

90. U.S.—McDonald v. Salem Capi¬ 
tal Flour-Mills Co., aC.Or.* 31 F. 
677, 12 Sawy. 492. 

91. U.S.—^McDonald v. Salem Capi¬ 
tal Flour-Mills Co., supra—Sansrer 
V. Seymour, C.CJ7.T., 25 P. 289. 

92. N.T.—Fisk V. Chicago, etc., R. 
Co., 53 Barb. 472, 3 Abb.Pr.,N.S.. 
453. 

93. N.T.—Fisk V. Chicago, etc., R. 
Co., supra. 

94. N.T.—^Pisk V. Chicago, etc., R. 
Co., supra. 

54 C.J. p 264 note 52. 

95. La.—New Orleans v. Sheppard, 
10 La.Ann. 268. 

76 C.J.S.—63 


96. U.S.—Marks v. Marks, C.C. 
Tenn., 76 P. 321. 

97. U.S.—^Marks v. Marks, supra. 

64 C.J. p 264 note 67. 

98. U.S.—Sanger v. Seymour, C.C.N. 

T., 25 P, 289. 

99. U.S.—Corel v. Chicago, etc., R. 
Co., C.O.M 0 ., 123 P. 452. 

1. Va.—Guarantee Co. of North 
America v, Lynchburg First Nat, 
Bank, 28 S.B. 909, 95 Va. 480, 

54 CJ. p 264 note 60. 

2. U.S.—Ma.rk8 v, Marks, C.C.Tenn., 
75 P. 321. 

3. U.S.—^Marks v. Marks, supra. 

4. U.S.—Nichols v. Nichols, C,C.Mo., 
92 P. 1. 

5. U.S.—^Taylor v. Milam, D.C.Ark., 
89 P.Supp. 880. 
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Absence because of mothez’s illness 

U.S.—^Taylor v. Milam, D.CJlrk., 89 
P.Supp. 880. 

6. U.S.—Marks v. Marks, C.C.Tenn., 
75 P. 321. 

7- U.S.—^Marks v. Marks, supra. 

8. U.S.—W’^oolridge v. McKenna, C.C, 
Tenn., 8 P. 650. 

54 C.J. p 264 note 66. 

9. U.S.—^Wallenburg v. Missouri 
Pac. R. Co.. C.C,Neb.. 169 P. 217. 

54 C.J. p 264 note 67. 

10- U.S.—Lanz v. Randall, CC. 
Minn., 14 P.Cas.No. 8.080, 4 DilL 
425. 

11- U.S.—Wallenburg v. Missouri 
Pac. R. Co., C.C.Neb., 159 P. 217. 

Effect of marriage to alien on citi¬ 
zenship rights in general see Citi¬ 
zens S 13* 
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Taking oath of allegiance to foreign sovereign. 
It has been held that the fact that a citizen took 
an oath of allegiance to the sovereign of a foreign 
coxmtry and accepted from such sovereign an ap¬ 
pointment as consul did not render such citizen 
an alien within the meaning of the removal stat- 

ute.i2 

Change to acquire domicile for purpose of suit. 
Unless the change is only ostensible and without the 
intention to reside permanently in the new abode,i3 
the fact that defendant has moved from one state 
to another merely to enable him to invoke federal 
jurisdiction does not defeat his right to remove 
and a like rule has been applied when one of the 
purposes of plaintiff in going to another state was 
to prevent the removal of a suit which he might 
bring in a state court^s 

Evidence, In general, domicile once showm to 
exist is presumed to continue,and the burden is 
on the person asserting the change to prove it.^^ 
The intention as to a change of domicile and citi¬ 
zenship by a particular person is to be gathered 
largely from the acts of such person,and, while 
his own evidence^® and evidence as to his declara- 
tions^® in this respect may be considered, such 
evidence is not conclusive but a party's evidence 
as to his intention in this respect may be sufficient 
to determine the question where such evidence is 
in agreement with collateral facts and circumstanc- 
es .22 While residence outside the state in which 


a party was a resident may be evidence of a change 
of citizenship,such evidence is not conclusive.^^ 

§ 119. Political Subdivision of State 

A political subdivision Is regarded as a citizen of the 
state wherein it is located. 

A political subdivision of a state is regarded as a 
citizen of the state in which it is located and under 
whose laws it is organized.25 

§ 120. Corporation 

Under rules governing removal of causes for diversity 
of citizenship a private corporation Is ordinarily deemed 
to be a citizen of the state under the laws of which It 
was created. 

In determining the question as to the removabil¬ 
ity of a suit to which a corporation is a party, 
where removal depends on the place of citizenship 
of such corporation, the general rule is that it is 
a citizen of the state under the laws of which it vras 
created.26 The theory underlying this rule is that 
the corporation is presumed to be composed of 
citizens of such state,27 or, as sometimes expressed, 
that the incorporators and stockholders are pre¬ 
sumed to be citizens of such state,28 which presump¬ 
tions are conclusive.22 The foregoing rule ap¬ 
plies notwithstanding the corporation of one state 
may have an office in another state ;50 that it 
may engage in business or exercise its functions 
in another state,2i under a license or permit that 
it may have appointed an agent or attorney in an- 


12. N.T.—^Flsh V. Stoughton, 2 

Johns.Cas. 407. 

13. XJ.S.—Sullivan v. Lloyd, D.C. 
Hass., 213 F. 275. 

14. . IT.S.—Sullivan v. Lloyd, supra. 

15. TJ.S.—Chicago, etc., R. Co. v. 
Ohle, Iowa, 6 S.Ct. 632, 117 U.S. 
123, 29 L.Ed. 837. 

16. U.S.—^Plynn v. Fidelity, etc., Co„ 
C.CMO,, 145 F. 265. 

54 C.jr. p 265 note 75. 

17. U.S.—^Flynn v. Fidelity, etc., Co., 
supra—Corel v. Chicago, etc., R. 
Co., C.C.MO., 123 P. 452. 

18. U.S.—Corel v. Chicago, eta, R. 
CJo., supra. 

19. U.S.—Sanger v. Seymour, C.CJN'. 
T., 25 P. 289. 

N.T.—^Fsk V. Chicago, etc., R. Co., 53 
Barb. 472, 8 Abb.Pr.,N.S.. 453. 

20. U.S.—Corel v. Chicago, etc., lEl. 
Co., C.C.MO., 123 P. 462. 

N.T.—^Pisk V. Chicago, etc., R, Co„ 
58 Barb. 472, 3 Abh.Pr.,N.S., 458. 
2L U.S.—Corel v. Chicago, etc., R. 

C6., C.C.HO., 123 P. 452. 

^ U.S.—Sanger v- Seymour, CXCN. 
T., 25 F. 289. 

Hr.T,—^rtsk V. Chicago, etc., R. Co., 53 
Barb. 472, 3 AbbjPr^W.S., 463, 


23. U.S.—McDonald v. Salem Plour- 
Mills Co„ C.C.Or., 81 P. 577, 12 
Sawy. 492. 

24. U.S,—Causey v. Lockridge, D.C. 
S.C., 22 P.Supp. 692. 

54 C.J. p 265 note 83. 

25. U.S.—^Parks v. Carriere Cons. 
School DIst., C.C.AMiss., 12 P.2d 
37, 

54 C.J. p 265 note 85. 

Political subdivision of state as citi¬ 
zen within removal statute see su¬ 
pra § 110. 

ntLSloipal corporation 
3Sr.J.— \Vbulfe V. Atlantic City Steel 
Pier Co., 20 A2d 45, 129 K’.J.Ea. 
510. 

26. N.J.—Woulfe V, Atlantic City 
Steel Pier Co., 20 A2d 46, 129 N.L 
Eq. 510. 

54 C.J. p 265 note 88. 

27. U.S.—Southern R. Co. v. Allison, 
N.a, 23 S.Ct. 713, 190 U.S. 326, 47 
UEd. 1078. 

Me.—^Hobbs v. Manhattan Ins. Co., 
66 Ha 417, 96 Am.D. 472. 

28. U.S.—People of IPuerto Rico v. 
Russell & Co., Puerto Rico, 53 S. 
Ct 447, 288 U.S. 476, 77 Md. 903. 

54 C.J. p 265 note 90, 
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29. U.S.—^People of Puerto Rico v. 
Russell & Co., supra. 

54 C.J. p 265 note 91. 

30. N.T.—Pisk V. Chicago, etc., R. 
Co., 53 Barb. 472. 

54 C.J. p 266 note 92. 

31. U.S.—^Baughman v. National 
Water-Works Co., aCMo., 46 F. 4. 

54 C.J. p 266 note 93. 

Greater part of business 
As respects propriety of removal of 
cause from state court to federal 
court, Delaware corporation ha,d sta¬ 
tus of nonresident in New York, not¬ 
withstanding greater part of corpo¬ 
ration's business was conducted in 
New York.—^Earle C. Anthony, Inc., v. 
National Broadcasting Co., D.C.N.Y., 
8 P.Supp. 346. 

32. U.S.—Rudco Oil & Gas Co. v. 
Traders & General Ins. Co., D.C. 
Okl., 37 P.Supp. 119—Gorgone v. 
Maryland Cas. Co., D.C.Pa., 32 F. 
Supp. 150—Silverstein v. Pacific 
Mut. Life Ins. Co. of California, D. 
C.N.Y., 16 P.Supp. 315. . 

Ky.—Knight v. Pennsylvania R. Co., 
94 SwW.2d 1013, 264 Ky. 412. 

, 54 C.J. p 266 note 94. 
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other state on whom service o£ process may be 
made 3 or that it may own property in another 
state.3^ The fact that the individual corporators 
or stockholders may not be citizens of the state 
of the corporation's domicile does not preclude ap¬ 
plication of the rule that the corporation is con¬ 
clusively presumed to be a citizen of the state 
under the laws of which it was created,35 and it is 
the citizenship or domicile of the corporation rath¬ 
er than that of its individual stockholders which 
controls.35 

§ 121. -Reincorporation or Domestica¬ 

tion and Consolidation and Merger 

In determining the question of removabiiity, a corpo> 
ration may be regarded soieiy as a citizen of the state 
by which it was originaliy created, although It Is after¬ 
ward constituted what is termed, or is in form, a domes¬ 
tic corporation of another state; but it has been held 
that the right of a foreign corporation to remove suits 
from a state to a federal court may be restricted if such 
corporation has been organized not only In the for¬ 
eign state but also In the state of the forum. 

In determining the question as to removability, a 
corporation may be regarded solely as a citizen 
of the state by which it was originally created, al¬ 
though it is afterward constituted what is termed, 
or is in form, a domestic corporation of another 
state,37 as where a corporation is compelled, in 


order to do business or to exercise its functions in 
a state other than that of original incorporation, 
to become a corporation of such other state,3S 
or, in general, acts under, or takes advantage of, 
so-called domestication acts,33 and, where the cor¬ 
poration is sued in such other state, it may, if 
otherwise entitled to remove, assert a right to re¬ 
move as a citizen of the state of original incorpo¬ 
ration.*^^ So, too, a corporation ordinarily does 
not lose citizenship in the state where it originally 
was incorporated by incorporation in another 
state.41 

On the other hand, it has been held that the 
right of a foreign corporation to remove suits to 
a federal court may be restricted if the corpora¬ 
tion has been organized not only in the foreign 
but also in the domestic state.^3 has also been 
held or recognized that a corporation may be cre¬ 
ated a corporation of a state and so become in ef¬ 
fect a citizen of that state in so far as the ques¬ 
tion as to removability is concerned, although it 
has the same organization as a corporation cre¬ 
ated in another state and, where suit is brought 
against the corporation in the state in which the 
later incorporation occurred by a citizen of that 
state, the corporation cannot remove on the ground 
of diversity of citizenship.^^ Thus, it has ‘been 


33. U.S.—^Home Ins. Oo. v. Morse, 
Wis., 20 Wall. 445, 22 L..Ed. 365— 
Amsden v. Korwicli Union F. Ins. 
Soc.. C.C.Ind., 44 P. 616. 

N.Y.—Hudson Towboat Co. v. Hali¬ 
fax Ins. Co., 47 N.T,S.2d 468. 

64 C.J. p 266 note 96. 

Gompllance wltb state laws requlr- 
ingr a foreism corporation to appoint 
an airent on whom process may be 
served does not frustrate the corpo¬ 
ration's right to remove to a federal 
court an action against It by a resi¬ 
dent of the state.—Gorgone v. Mary¬ 
land Oas. Co., D.C.Pa., 32 F.Supp. 160. 

Designation of agent 

(1) A foreign corporation which as 
an incident of its being licensed to 
do business In another state desig¬ 
nated state superintendent of insur¬ 
ance as its agent on whom process 
might be served and which thereby 
consented to being sued within the 
state In which it had made such des¬ 
ignation did not thereby waive its 
right to remove a cause to federal 
court on ground of diversity of citi¬ 
zenship.—Hudson Towboat Co. v. 
Halifax Ins. Co.. 47 N.T.S.2d 468. 

(2) However, under a statute pro- 
vidins* that every foreign Insurance 
company shall appoint some citizen 
of the state, resident therein. Its 
agent or attorney, who shall accept 
service of all lawful process against 


the company in the state, and cause 
an appearance to he entered in every 
action in like manner, as if such cor¬ 
poration had existed and been duly 
served under process in the state, a 
foreign Insurance corporation which 
made such an appointment was held 
not entitled to secure a removal of a 
suit against it.—Continental Ins. Co. 
V. Kasey, 27 Gratt. 216, 68 Va. 216. 

34. U.S.—Miller v. Southern Bell 
Tel., etc., Co., C.C.A.S.C., 279 F. 806. 

3B. IT.Y.—Cooke v. Boston State Nat. 

Bank, 62 N.T. 96. 11 Am.Il. 667. 

54 C.J. p 266 note 97. 

36. U.S.—People of Puerto Rico v. 
Russell & Co., Puerto Rico, 53 S.Ct. 
447, 288 U-S. 476, 77 Li.Bd, 903. 

Nr.J. —Steelman v. All Continent 
Corp., 188 A. 817, 121 N.J.Bq. 218. 
Juridical entity sisailar to corpora¬ 
tion 

Nonresidents ef Puerto Rico who 
have t€Lken advantage of its laws to 
organize Juridical entity to carry on 
business there cannot remove from 
insular courts controversies Involv¬ 
ing such entity and arising under lo¬ 
cal law.—^People of Puerto Rico v. 
Russell & Co., Puerto Rico, 53 S.Ct. 
447, 288 U.S. 476, 77 LuEd. 903. 

37. Ky.—^Illinois Cent. R. Co. v. 
Hibbs, 78 S.W. 1116, 25 KyJU 1899. 

54 C.J. P 266 note 98. 
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38. U.S.—Southern R. Co. v. Allison, 
N.C., 23 S.Ct. 718, 190 U.S. 326, 47 
L.Ed. 1078—^Hollingsworth v. 
Southern R. Co., C.C.S.C., 86 F. 353. 

39. U.S.—Liightfoot v. Atlantic 
Coast Line R. Co., I>.C.S.a, 33 P. 
2d 765. 

54 C.J. p 266 note 1. 

40. U.S.—Southern R. Co. v. Allison, 
N.C., 23 S.Ct. 713, 190 U.S. 326, 47 
L.Ed. 1078—^Poy v. Georgia-Ala¬ 
bama Power Co., D.C.Ga., 298 F. 
643. 

14aC.J. p 1232 note 36. 

41. U.S.—Fairfield v. Great Palls 
Mfg. Co.. C.C.N.H., 175 F. 305. 

N.H.—Horne v. Boston, etc., R. Co., 
62 N.H. 454. 

42. U.S.—^Town of Bethel v, Atlan¬ 
tic Coast Ldne R. Co., C.C A,N.C„ 81 
P.2d 60, certiorari denied Atlantic 
Coast Line R. Co. v. Town of Beth¬ 
el. 56 S.Ct. 952, 298 U.S. 682, 80 L. 
Ed. 1402. 

Jurisdiction of federal courts gener¬ 
ally over actions by or against cor¬ 
porations see Federsd Courts § 63. 

43. N.C,—^Hurst v. Southern R. Co., 
78 S.E. 434, 162 N.a 368. 

54 C.J. p 267 note 4. 

44. U.S.—^Martin v. Baltimore, etc., 
R. Co., W.Va., 14 S.Ct. 533, 161 U. 
6. 673, 38 XbEd. 311—‘Memphis, etc., 
R. Co. V. Alabama. AIa«, 2 S.Ct, 
482. 107 U.S. 581, 27 L.Ed.- 618. 



§§ 121-123 


REMOYAL OF CAUSES 


76 aj.s. 


held that, where the foreign corporation is not 
merely licensed to do business in the state, but 
under the terms of the controlling statute becomes 
in legal contemplation a domestic corporation on 
its purchase of property within the state, the pur¬ 
chasing corporation loses its status as a foreign cor¬ 
poration and, being regarded as domestic in char¬ 
acter, may not remove a cause for diversity of 
citizenship on the theory that it retains its domicile 

in the foreign state.^5 

« 

Where a corporation organized under the laws 
of two or more states is sued in the courts of one 
of such states, and a question of diverse citizenship 
arises, it has been said that the corporation must 
be regarded as a citizen of the state in the courts 
of which it is sued,^® and that the same course 
should be followed where the corporation is plain¬ 
tiff in one of the states of its organization.^^ 

Consolidation or merger. Where corporations 
of different states are consolidated into a new cor¬ 
poration which is organized under the laws of each 
of such states, the consolidated corporation is to 
be treated as a corporation of each of the states,^® 
and, when sued in one of the states in which it is 
chartered by a citizen of the state in which suit 
is brought, the corporation cannot remove.^® A 
distinction has been made in connection with the 
matter here under discussion between consolida¬ 
tion and merger,60 and the view has been taken 
that, where by merger a corporation of one state 
absorbs a corporation of another state, the former 
alone remains in existence, and, for the purpose 
of the removability of suits to which it is a party. 


is regarded as a citizen only of the state in which 
it was incorporated.®! 

§ 122. -National Banking Association 

A national banking association Is deemed a citizen 
of the state wherein it Is located, but a Joint stock land 
bank is not. 

The statute, 28 U.S.C.A. § 1348, providing that 
for the purposes of actions other than those men¬ 
tioned in the statute, by or against national bank¬ 
ing associations, such associations shall be deemed 
citizens of the state in which they are respectively 
located, applies where the question as to remova¬ 
bility of a suit against such an association turns 
on citizenship.®^ On the other hand, it has been 
held that a joint stock land bank, although a citi¬ 
zen of the United States, is not a citizen of any 
particular state so as to permit removal of a cause 
in which it is involved on the groimd of diversity, 
of citizenship.®^ 

§ 123. -Alien Corporation 

The Individual members of a corporation organized 
under the laws of a foreign country are conclusively 
presumed to be citizens or subjects of such country, 
and such corporation Is deemed an alien citizen or sub* 
Ject thereof. 

In determining the question as to removal, the 
individual members of a corporation created by 
the laws of a foreign country are conclusively pre¬ 
sumed to be citizens or subjects of such foreign 
country,®^ and such corporation is, therefore, re¬ 
garded as an alien, and citizen or subject of such 
country.®® 


45. N.C.—Sarah Good Hosiery Mills 
V. Carolina C. & O. Ry., 5 S.B.2d 
824, 216 N.C. 474, 126 A.Ii.R. 1499, 
certiorari denied Carolina, C. & O. 
Ry. V. Sarah Good Hosiery Mills, 
60 S.Ct. 591, 309 U.S. 664, 84 LuHd. 
lOlZ. 

Bailroad corporatioxi 
Under the statute providinsr that 
any nonresident corporation purchas¬ 
ing property within the state shall 
be subject to Jurisdiction of state 
courts as fully as if Incorporated un¬ 
der state law, a nonresident railroad 
corporation which purchased proper¬ 
ty within state could not secure re¬ 
moval of a cause to federal court, 
since purpose of statute was to create 
a corporation and not to give a for¬ 
eign corporation purchasing property 
within state a mere license to do 
business.—€arah Good Hosiery Mills 
V. Carolina C. & O. Ry., 6 S.E.2d 324, 
316 N.C. 474, 126 A.L.R. 1499, certio¬ 
rari denied Carolina, C. & O. Ry. v. 
Sarah Good Hosiery Mills, 60 S.Ct 
691, 809 U.3. €64, 84 L.Ed. 1012. 

46 . U.S.-^Town of Bethel v. Atlan¬ 


tic Coast Line R. Co., C.C.A.N.C.. 81 
F.2d 60, certiorari demed Atlantic 
Coast Line R. Co. v. Town of Beth¬ 
el, 56 S.Ct. 952, 298 U.S. 682, 80 L. 
Ed. 1402. 

47. U.S.—Town of Bethel v, Atlantic 
Coast Line R. Co., C.C.AN.C, 81 
F.2d 60, certiorari denied Atlantic 
Coast Line R. Co. v. Town of Beth¬ 
el, 56 set. 952, 298 U.S. 682, 80 L. 
Ed. 1402. 

4a U.S.—Case v. Atlanta, etc., R. 

Co.. D.C.S.C.. 225 P. 862. 

54 C.J. p 267 note 6. 

49. U.S.—-Wasley v. Chicago, etc., R. 
Co., C.C.Iowa, 147 P, 608. 

54 C.J. p 267 note 7. 

50. U.S.—^Lee v. Atlantic Coast Line 
R. Co., C.C.S.C., 150 P. 775, reversed 
on other grounds 166 P. 850, 94 C. 
C.A. 128. 

51. U.'S.—^Lightfoot V. Atlantic 
Coast Line R. Co., D.CS.C, 33 F. 
2d 765. 

54 C.J. p 267 note 9. 

52. U.S.—Neely v. Planters* Nat. 
Bank of Clarksdale, D.C.Miss., 48 

996 


P.2d 266—American Surety Co. of 
New York v. Bank of California, D. 
C.Or., 44 P.Supp. 81, affirmed, C.C. 
A., 133 F.2d 160. 

Mass.—^Atlantic Nat. Bank of Boston 
V. Hupp Motor Car Corp., 14 N.B. 
2d 167, 300 Mass. 196. 

54 C.J. p 267 note 11. 

63. U.S,—^Pirst Carolinas Joint 

Stock Land Bank of Columbia, S. 
O, V. Page. D.C.N.C.. 2 P.Supp. 529. 
Ziook of express legislation making 

such a bank a citizen of the state 
wherein it is located is significant 
and precludes treating it as a citizen 
of a state, since the courts will not 
assume that congress intended to 
make such banks citizens of states 
by implication.—^Pirst Carolinas Joint 
Stock Land Bank of Columbia, S. C., 
V. Page, D.C.N.C., 2 P.Supp. 529. 

64. U.'S.—^National SS. Co. v. Tug- 
man, N.T.. 1 S.Ct 58, 106 U.S. 118, 
27 L.Ed. 87—Terry v. Imperial Fire 
Ins. Co., C.CKan., 23 F.Cas.No.l8,- 
838, 3 Dill. 408. 

55. U.S.—^Baumgarten v. Alliance 
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§ 124. Unincorporated Association 

In the case of an unincorporated Joint stock associa¬ 
tion, the citizenship of Its members controls with re¬ 
spect to removal of causes for diversity of citizenship. 

An unincorporated joint stock association is not 
as such regarded as a citizen, as discussed supra 
§ 112, and, accordingly, will not be deemed a citi¬ 
zen of the state under the laws of which the asso¬ 
ciation is organized.56 In such cases the citizen¬ 
ship of the membeis of the association govems,^” 
even, it has been held, where the state statute au¬ 
thorizes suit against an officer of the association, 
without joining the individual members.®^ 

§ 125. Partnership 

A partnership is not regarded as a citizen of any 
state within rules governing removal of causes for di¬ 
versity of citizenship, and the citizenship of the Indi¬ 
vidual partners controls. 

A partnership as such is not a citizen as dis¬ 
cussed supra § 113, and is, therefore, not to be 
deemed a citizen of any state within the meaning 
of statutory provisions governing removal of caus¬ 


es for diversity of citizenship.59 The actual citi¬ 
zenship of the several partners is the determining 
factor.^^ Since citizenship may not be predicated 
of a partnership as such, where a partnership 
is sued in the partnership name without joining the 
partners as individuals, as authorized by a state 
statute, it has been held that there may not be a 
removal on the ground of diversity of citizenship,®^ 
but a different conclusion has been reached where, 
under the statute, plaintiff sues in the partnership 
name.®^ Under the provisions of the Puerto Rican 
Organic Law making applicable, as between the lo¬ 
cal courts of Puerto Rico and the federal district 
court of Puerto Rico, the laws of the United States 
as to removal, the question as to removal is to be 
determined by the citizenship of the members of 
the partnership whether or not under the law of 
the place of origin of the partnership it is regarded 
as an entity and may sue and be sued in the part¬ 
nership name.®® 

Limited partnership. The rules discussed supra 
this section apply to a limited partnership associa¬ 
tion organized under the laws of a state.®^ 


D. WHAT CONSTITUTES DIVERSITY AND WHAT PARTIES OR PERSONS CONSIDERED 

1. In General 


§ 126. In General 

Ordinarily the court will consider only parties to the 
record in determining diversity of citizenship justifying 
removal of a cause, but the title of the action Is not 
necessarily controlling. 

Ordinarily the court will consider only parties to 
the record in determining diversity of citizenship 
justifying removal of a cause.®® The question as 
to the right to remove on the ground here under 
discussion is not determinable solely from the des¬ 
ignation of the parties, or from their alignment 
as plaintiffs or defendants as set forth in the plead¬ 
ings, and the title to the action is not controlling.®® 
In this connection it frequently becomes necessary 


for the court to determine whether or not the par¬ 
ties so designated are merely formal or nominal par¬ 
ties whose presence may be disregarded, under prin¬ 
ciples discussed infra § 130, whether or not there 
has been an improper or fraudulent joinder of 
parties, as considered infra § 147, and whether or 
not the alignment set forth in plaintiff's pleading 
is in accordance with the actual relation of the 
parties to the controversy, as discussed infra § 129. 
Where the pleadings of plaintiff in a suit between 
husband and wife allege their residence in one state, 
and those of defendant aver their residence in an¬ 
other state, and there is nothing in the record 
to indicate that the parties have acquired separate 


Assur. Cb., Ltd., C.C.Oal., 153 F. 
801. 

54 C.J. p 267 note 13. 

56. U.S.—Whitman v. Hubbell, C.C. 

N.T., 30 P. 81. 

54 C.jr. p 267 note 15. 

67. U.S.—^Beavers v. McMillan, D.C. 
Tez., 44 P.2d 668—^Taylor v. Weir, 
Pa., 171 P. 686, 96 C-OA. 438. 

58. U.S.—^Taylor v. Weir, supra. 

54 CJ. p 268 note 17. 

59. U.S.—^Ralya Market Co, v. Arm¬ 
our, C.CJowa, 102 P. 530. 

54 CJ*. p 268 note 19. 


60. N.C.—Erskine Motors Co. v. 
Chevrolet Motor Co., 105 S.B. 420, 
180 N.C. 619. 

54 C.J. P 268 note 21. 

61. Iowa.—^Hallowell v. McLausrhlin 
Bros., 121 N.W. 1039, error dis¬ 
missed 33 S.Ct. 465, 228 U.S. 278. 
57 L.Ed. 835. 

54 C.J. P 268 note 22. 

68. U.S.—^Bruett v. P, C. Austin 
Drain. Excavator Co., C.C.Iowa, 174 
F. 668. 

54 C.J. p 268 note 23. 

63. U.S.—^Puerto Rico v. Fortune 
[ Estates, C.CA..Puerto Rico, 279 F. 
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500, certiorari denied 42 S.Ct. 590, 
259 US. 587, 66 L.Ed. 1077. 

Puerto Rico.—Alonso v. Oben, 18 
Puerto Rico Fed. 237. 

64. U.S.—^Fred Macey Co. v. Macey, 
Mich., 135 P. 725, 68 C.C.A. 363. 

54 C.J. p 268 notes 20, 24 [a]. 

65. N.C.—Hill V. Director-Qeneral of 
Railroads. 101 S.B. 376, 178 N.C 
607. 

66. U.S.—State of Missouri v. 
Homesteaders Life Ass’n, C.C.A. 
Mo., 90 F.2d 543, certiorari denied 
68 S.Ct. 87, 802 U.S. 717, 82 L-Bd. 
653. 
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domiciles, there is no sufhcient showing of that 
diversity of citizenship essential to removal of a 
cause from a state to a federal court.®*^ 

JVhat law governs. The question of a plain¬ 
tiff’s rightful status as a party in an action at law 
for purposes of removal is to be determined by the 
law of the state.®^ 

§ 127. Necessity for Diversity as to All Ad¬ 
verse Parties 

Ordinarily all adverse parties must be citizens of 
states other than that of their opponents’ citizenship 
in order to Justify removal from a state to a federal 
court on the ground of diversity of citizenship. 

A controversy or suit between citizens of differ¬ 
ent states which may be removed from a state to 
a federal court is one in which every' party on one 
side is a citizen of a different state from that of 
every party on the other and, subj’ect to the 
rules governing the removal of separate and inde¬ 
pendent claims, as discussed infra §§ 154-170, and 
the rules permitting the court, under certain cir¬ 
cumstances, to disregard persons who have been 
formally made parties, infra §§ 130-151, plaintiffs 
and defendants, when arranged according to their 
true interests, must all be considered;’^® and the 
suit may not be removed where citizens of the same 
state are ranged on opposite sides, although citizens 
of other states are also parties.^! In cases arising 
under a requirement of the Removal Act that the 
defendant seeking removal shall be a nonresident 
of the state in which the suit is brought, the right 


to remove has been denied where there is no sep¬ 
arable controversy and a resident and nonresident 
are joined as defendants,^^ or where one of two 
defendants is a citizen of the state where suit is 
brought and plaintiff and another defendant are 
both citizens of the same foreign state,^3 and, even 
though a controversy is separable in respect of two 
defendants, lack of diversity in citizenship as be¬ 
tween plaintiff and the defendant seeking removal 
precludes removal from a state to a federal court.'^^ 
Where an action is brought against resident and 
nonresident defendants, if no cause of action is 
stated against the resident defendant, altho-ugh un¬ 
der the facts one might have been stated, the non¬ 
resident defendant is entitled to have the case re¬ 
moved to a federal court.^^ Under the statute, 28 
U.S.CA. § 1441, no civil' action is removable from 
the state to a federal court, except one founded 
on a claim or right arising under the Constitution, 
treaties, or laws of the United States, if any of the 
parties in interest properly joined and served as de¬ 
fendants is a citizen of the state in which such ac¬ 
tion is brought.’^® 

Where an alien is a party, all the parties on each 
side must be considered, and the requisite jurisdic¬ 
tional citizenship must exist as to each,7*^ and there 
can be no removal where there are several defend¬ 
ants or plaintiffs and there is an alien on each 
side,*^® or there is a citizen of the same state as 
that of the opposite party on the same side of the 
controversy as an alien.'^® 


67. U.S.—Siminons v. Simmons, D.C. 
Cal., 86 F.Supp. 102. 

6a U.S.—Ford v. Adkins, D.C.IU., 39 
F.Supp. 472. 

54 C.J. p 268 note 80. 

66. U.S.—State of Oklahoma ex rel. 
Williams v. Oklahoma Natural Gas 
Corp, C.CA-Okl., 83 F.2d 986—Bill 
V. Carr, D.C.Conn., 88 F.Supp. 678 
—^Langlie v. United Fireman's Ins. 
Co., D.C.Wash., 40 F.Supp. 24—Heal 
V. Wood, D.C.Wash, 29 F.Supp. 509. 
N.J.—Taylor v. Oomman Const. Co., 
41 A.2d 208, 136 N.J.Bq. 262. 
ac.—Cravens v. Lawrence, 186 S.B. 

269. 181 S.C. 165. 

64 O.J. P 268 note 32. 

Time of existence of diversity and 
determination of diversity as af¬ 
fected "by service of process see 
supra S 106. 

Joint defendants 

^ In action for slander against non¬ 
resident defendants and their "resi¬ 
dent agrent, for slander by agent, non¬ 
resident defendants were liable jomt- 
^ 'with resident agent, and, hence, 
diversity Of citizenship, required for 
Ma4val federal court, was hot 
present—Cravens v. Lawrence, 186 


S.B. 269. 181 S.C. 166, followed in 
Sikes V. Lawrence, 186 5.B. 926, 181 
S.C. 235. 

70. U.S.—^In re Frazer, C.CJ!dich., 9 
F.Cas.No.6,068, 3 Cinc.L.BuL 668. 

71. U.S.—American Fire & Cas. Co. 
V. Finn, Tex., 71 S.Ct 634, 341 U. 
S. 6, 96 L Ed. 702, 19 A.L.R.2d 738 
—^Norwalk v. Air-Way Electric Ap¬ 
pliance Corp., C.C,A.N.Y., 87 F.2d 
317, 110 A.L,R. 183—Oneto v. Con¬ 
solidated Motor Lines, D.C.N.Y., 36 
F.Supp. 139. 

W.Va.—Cozpiui Juris cited in Byrd -v. 
Rector, 163 S.B. 846, 847. 112 W. 
Va. 192, 81 A.L.R. 1213. 

54 C.J. p 268 note 37. 

72. U.S.—^Breese v. Tampax, Inc., D. 

C.N.Y., 42 F.Supp. 115—Lincoln 

Mine Operating Co. v. Manufactur¬ 
ers Trust Co., D.C,IdaJho, 17 F.Supp. 
499. 

Ark.—^Missouri Pac. R. Co. v. Fore¬ 
man, 119 S.W.2d 747, 196 Ark. 636. 
64 C.X p 269 note 39. 

73- U.S.—Delaware, L. & W. R. Co. 
V. Slocum, D.C.N.Y., 56 F.Supp. 
634. 

74. U.S.—^Delaware, L.'& W. R. Co. 
V. Slocum, D.C.N.Y., 66 F.Supp. 634. 
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Diversity respeoting severable con¬ 
troversy 

In order to authorize removal to 
federal court of severable controver¬ 
sy between plaintiff and one or more 
of several defendants, there must 
not only be a severable controversy 
but also a diversity of citizei^ship be¬ 
tween the parties thereto.—^Delaware, 
L. & W. R. Co. V. Slocum, 60 N.Y.S.2d 
313, 183 Misc. 464. 

75. U.S.—^Perry v. Standard Oil Co., 
D.C.Miss., 15 F.Supp. 663. 

76. U.S.—Arcady Farms Milling Co. 
V. Northcutt, D.C.S.C., 87 F.Supp. 
373. 

77. U.S.—Sawyer v. Switzerland 
Mar. Ins. Co., C.C.N.Y., 21 F.Cas. 
No.12,408, 14 Blatchf. 451. 

54 C.J. p 269 note 40. 

78. U.S.—Companla Minera v. Amer¬ 
ican Metal Co., D.C.Tex., 262 F. 183 
—Sawyer v. Switzerland Mar. Ins. 
Co., C.O.N.Y., 21 F.Cas.No.12,408, 14 
Blatchf. 451. 

79. U.S.—King v. Cornell, N.Y., 1 S. 
Ct. 312, 106 U.S. 395, 27 L.Fd. 90. 

54 C.J. p 269 note 42. 
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§ 128 . Diversity between Parties on Samf- 
Side of Controversy 

Parties on the same side of a controversy need not 
be citizens of the same state^ and It is sufficient for 
purposes of removal because of diversity of citizenship 
If all are citizens of states other than that of which the 
opposite party is a citizen. 

Parties on the same side of the controversy need 
not be citi2ens of the same state,-so it is sufScient if j 
they are all citizens of states other than that of J 
which the opposite party is a citizen and the . 
fact that plaintiffs are citizens of different states ! 
does not prevent the removal of a suit against an * 
alien.S2 There is a conflict of authoriU’, how- j 
ever, as to whether a suit is removable where, al- j 
though the citizenship of each and ever>' plaintiff ; 
differs from that of each and every defendant, I 
some of the parties on the same side of the con- i 
troversy are citizens of a state or states and oth- | 
ers are aliens.®^ Thus, where some of the de- j 
fendants were citizens and some aliens, in some i 
cases the right to remove has been upheld,8^ and in 
others it has been denied.®® 

§ 129. Arrangement or Alignment of Parties 

In determining diversity of citizenship for purposes 
of removal the parties should be aligned in accordance 
with the actual controversy, and their actual interest in 
It, irrespective of the formal alignment made by the 
pleadings. 

In determining between whom the controversy 
exists or who are opposing parties, the court is 


not bound by the title of the cause or the form 
of the pleadings,®® but may and should examine the 
record and, regardless of the formal places of 
the parties as plaintiffs or defendants, arrange them 
on opposite sides of the controversy, according to 
the facts, on ascertaining the matter in dispute®^ 
and the actual interests o-f the parties;®® and the 
rule applies where an alien is a party,®^ and wheth¬ 
er a resultant realignment either defeats the right 
to remove,30 or sustains such right.®! The align¬ 
ment of the parties in plaintiffs pleading will gov¬ 
ern, however, where it appears that the parties 
are properly aligned by such pleading.®^ 

IVhat constitutes similar interest. The fact that 
the ultimate interest of two parties may be the 
same is not of itself sufheient to authorize their 
alignment on the same side,®® and, where one of 
such parties has taken a position antagonistic to 
the other, and is under the control of still another 
party, whose position is similarly antagonistic, the 
parties who otherwise would have a common inter¬ 
est should be aligned on opposite sides.®^ 

Where several controversies arc involved, the au¬ 
thority of the court to realign the parties as to 
one controversy has apparently been recognized, al¬ 
though some of the parties placed on the same side 
are ad^^ersary parties as to another and different 
controversy.®® 

In a garnishment proceeding in which the gar¬ 
nishee denies liability to the judgment debtor, the 


80. U.S.—Niccum v. Northern Assur 
Co., D.aind., 17 F.2d 160, 

81. U.S.—^Meyer v. Delaware R. 
Constr. Co., Iowa, 100 U.S. 457, 25 
KDd. 593. 

32. U.S.—Niccum v. Northern As¬ 
sur. Co.. D.aind., 17 P.2d 160. 

83. U.S.—^Roberts v. Pacific, etc., R. 
Co., Wash.. 121 F. 785, 68 C.aA 61 
—Tracy v. Morel, C.C.Neb., 88 F. 
801. 

54 C.J. p 269 note 46. 

84. U.S.—Baker v. Pinkham, D.C.S. 
C., 211 F. 728. 

64 C.J. p 270 note 47. 

86. U.S.—^Tracy v. Morel, C,C.Neb., 
88 F. 801. 

54 C.J, p 270 note 48. 

86. U.S.—State of Missouri v. 
Homesteaders Life Ass'n, C.C.A. 
Mo., 90 P.2d 643, certiorari ddnied 
58 S.Ct 37, 302 U.S. 717, 82 L.Ed. 
553. 

54 C.J. p 2S0 note 51. 

Sarly statutes 

Under the Removal Acts prior to 
the Act of 1875, a contrary rule pre¬ 
vailed.'—^Meyer v. Delaware R. 
Constr. Oo., Iowa, 100 U.S. 457, 25 L. 
Sid. ^93. 


87. U.S.—State of Oklahoma ex rel, 
Williams v. Oklahoma Natural Gas 
Corp., CC.A.Okl, S3 F.2d 9S6—In 
re Judicial Ditch No. 24 in Free¬ 
born and Mower Counties, D.C. 
Minn., 87 P.Supp 198. 

Gd.—^American Fidelity & Casualty 
Co. of Richmond, Va, v. Elder, 5 
S.E 2d 668, 189 Ga. 229. 

54 C.J. p 270 note 52. 

Actual ooutroversy 

In removal proceedings, actual con¬ 
troversies must be ascertained and 
court may disregard particular posi¬ 
tion assigned to parties by draftsman 
of bill of complaint.—Woulfe v. At¬ 
lantic City Steel Pier Co., 20 A.2d 45, 
123 N.J.Eq. 610. 

Suit for reformutiou of instnuneut 
U.S —Broidy v. State Mut. Life As¬ 
sur. Co. of Worcester, Mass., C.A 
N.Y„ 186 P.2d 490—Broidy v. State 
Mut. Life Assur, Co. of Worcester, 
Mass,, D.C.N,Y., 87 F.Supp. 271. 

88. Ga.—^Brooks v. Brooks, 196 S.B. 
869, 185 Ga. 549. 

Tex.—Sun Oil Co. v. Bennett, Civ, 
App., 77 S.W.2d 1086, modified on 
other grounds 84 S,W.2d 447, 125 
Tex. 540, 

54 C.J. P 270 note 53. 
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89. U.S,—^Niccum v. Northern Assur. 

Co., D.C.Ind., 17 P.2d 160. 

54 C.J. p 270 note 54. 

sa U.S.—Casey v. Baker, D.C.N.Y., 
212 P. 247—^Pollok V. Louchheim, C. 

C. ni., 19 F. 466. 

91. U.S.-—Real Estate Loan Co. v. 
Brown, D.C.Ga., 23 F.2d 329. 

64 CJ. P 270 note 50. 

92. U.S.—^Hellenthal v. John Han¬ 
cock Mut. Life Ins. Co., D.C.Wash., 
31 P.2d 997. 

54 CJ. p 270 note 57. 

93- U.S.—^Venner v. Great Northern 
R. Co, N.Y., 28 S.Ct. 328, 209 U.S. 
24, 52 L.Bd. 660—Hellenthal v. 
John Hancock Mut. Life Ins. Co., 

D. C.Wash.. 31 P.2d 997. 

94. U.S.—Venner v. Great Northern 
R. Co., N.Y., 28 S.Ct. 328, 209 U.S. 
24, 52 L.Ed. 666—Hellenthal v. 
John Hancock MuL Life Ins. Co., D. 
ewash., 31 P.3d 997. 

95. U.S.—^Boatmen's Bank v. PTitz- 
leri, Kan., 135 P. 650, 68 C-CJ^. 288, 
certiorari denied 25 S.Ct. 803, 198 
U.S. 586, 49 L.Bd. 1174. 

54 C.J. P 270 note 60. 



§§ 129-130 REMOVAL 

judgment creditor and the judgment debtor have 
been aligned on the same side.^® 

Stockholders* suits. In a suit by a stockholder 
of a corporation to enforce a right of the corpora¬ 
tion, the corporation is properly aligned as a de¬ 
fendant where it takes a position antagonistic to 
plaintiff^" and is under the control of another de¬ 
fendant but, where the corporation or those in 
control of the corporation are not opposed to the 
object sought by plaintiff,or where plaintiff is 
in control of the corporation,^ the corporation ordi¬ 
narily should be aligned with plaintiff. 

In a suit in which the validity of a mortgage is 
in issue, ordinarily the mortgagor is aligned with 
the parties who are attacking the mortgage.^ 

In a suit by a cestui que trust to enforce a right, 
on refusal of the trustee to sue, the propriety of 
realigpaing defendant trustee with plaintiff has been 
recognized.^ 

Partition, The rule providing for realignment 
2. Real, Necessary, and F< 

§ 130. In General 

In passing on the right to remove on the ground of 
diversity of citiaenship, the courts consider the real 
parties and only those who are indispensable or neces¬ 
sary parties; and generally the suit Is removable where 
the requisite diversity and other Jurisdictional requisites 
exist on omission from consideration of formal or nom¬ 
inal parties or other than necessary or indispensable 
parties. 

In passing an the right to remove on the ground 
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of parties has been applied so as to permit the 
removal of a suit for partition.^ 

Creditors^ suits. In a suit by an attaching cred¬ 
itor to set aside certain judgments against the debt¬ 
or, other attaching creditors who were joined as 
defendants have been treated as plaintiffs.^ 

Taxpayers^ stiits. The rule providing for realign¬ 
ment of parties has been applied in suits by tax¬ 
payers.® Thus, in suits by taxpayers to prevent 
the levy of taxes and pa 3 rments on bonds of politi¬ 
cal subdivisions of the state, public officers who are 
made defendants should under certain circum¬ 
stances be realigned with plaintiff on the side op¬ 
posite from defendant bondholders;*^ but a differ¬ 
ent rule has been applied in the case of a suit to 
cancel, or to prevent the performance of, a con¬ 
tract entered into by such a political subdivision, and 
realignment of such subdivision and its officers with 
plaintiff on the side opposite from the defendant 
contractor has been refused.® 

MAL OR Nominal Parties 

of diversity of citizenship, in general the courts 
consider the real parties® and only those who are 
indispensable or necessary parties.^® A party who 
is merely a nominal or formal party with no real 
interest in the controversy may be disregarded,^^ 
and so may one against whom no claim is stated,!^ 
and, under certain circumstances at least, a party 
who while a proper, is not a necessary or indispens¬ 
able, party to the controversy and in general the 


96. n.S.—Baker v. Duwamisli Mill 
Co., CC.Wash., 149 F. 612. 

54 C.J. P 270 note 61. 

97. U.S.—East Tennessee, etc., R. Co. 
V. Grayson, Ala., 7 S.Ct. 190, 119 U. 

S. 240, 30 L.Ea. 382—New Jersey 
Cent R. Co. v. Mills, N.J., 5 S.Ct 
456, 113 U.S. 249, 28 L.Ed. 949, 

98. N.J.—^Taylor v. Cornman Const. 
Co., 41 A.2d 208, 136 N.J.Eq. 252. 

54 C.J. p 270 note 63. 

99. N.J.—Taylor v. Comman Const 
Co., supra. 

54 CJr. p 270 note 64. 

Im U.S.—^LiUcas V. Mllllken, C.C.S.C., 
139 F. 816. 

9. U.S.—^Wolcott V. Sprague, C.C. 

Kan., 55 F. 545. 

64 C.J. p 271 note 69. 

8. U.S.—Hack v. Chicagro, etc., R. 

Co., aC.Ind., 23 P. 356. 

N.C.—Swann v. Myers, 79 N.C. 101. 
54 C.J. P 271 note 70. 

4ii U.S.—Jarvis v. Crozier, C.C.W.Va., 
98 P. 763. 

5. U.S.—^Pollok V. Liouchheim, C.C. 
IIL. 19 F. 465. 


6. U.S.—State of Oklahoma ex reL 
Williams V. Oklahoma Natural Gas 
Corp., C.C.A.Okl., 83 F.2d 986. 

7. U.S.—^Harter Tp. v. Kemochan, 
ni., 103 U.S. 662, 26 L.Ed. 411— 
Anderson v. Bowers, C.C.Iowa, 40 
P. 708. 

8. U.S.—Kiefer v. Idaho Palls, D.C. 
Idaho, 19 P.2d 638—Egyptian No- 
vaculite Co. v. Stevenson, C.C.A. 
Mo., 8 P.2d 576. 

9. U.S.—State of Missouri v. 
Homesteaders Life Ass'n, C.C.A. 
Mo., 90 P.2d 643, certiorari denied 
68 S.Ct 37, 302 U.S. 717, 82 L.Ed. 
653—^Bemblum v. Travelers* Ins. 
Co., D.C.Mo., 9 F.Supp. 34. 

Mich.—^Tice v, Wright, Ho 3 ^ & Co., 
280 N.W. 19, 284 Mich. 435. 

54 C.J. p 271 note 73. 

Improper Joinder of: 

Defendants see infra § 147. 
Plaintiffs see infra $ 146. 

Suits on Joint causes of actions see 
infra S§ 145-147. 

10. U.S.—^Leadman v. Fidelity & Cas. 
Co. of N. T., D.aW.Va., 92 P.Supp. 
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782—Ford v. Adkins, D.C.ni, 3» F. 
Supp. 472. 

N.J.—Steelman v. All Continent 
Corp., 188 A. 817, 121 N.J.Ea. 218. 
54 C.J. p 271 note 74. 

11. U.S.—Cothren v. Evans, CJtArk., 
172 P.2d 633—Norwalk v. Air-Way 
Electric Appliance Corp.t C.C.AN. 
Y., 87 P.2d 317, 110 A.L.R. 183— 
Leadman v. Fidelity & Cas. Co. of 
N. Y., D.aW.Va., 92 F.Supp. 782— 
Breese v. Tampax, Inc., D.C.N.Y., 42 
F.Supp. 115. 

Ga.—^American Fidelity & Casualty 
Co. of Richmond, Va., v. Elder, 5 
S.E.2d 668, 189 Ga. 229. 

N.C.—Smoke Mount Industries v. 
Eureka Security Fire & Marine Ins. 
Co. of Cincinnati, Ohio, 29 S.E.2d 
20, 224 N.C. 93. 

64 C.J. p 271 note 76. 

12. U.S.—^Breese v. Tampax, Inc., D. 
ON.Y., 42 P.Supp. 116. 

13. U.S.—Division 626, Order of 
Railway Conductors of America v. 
Gorman, C.aA.Ark., 183 F.2d 273— 
Ford v. Adkins, D.C.I1L, 39 F.Supp. 
472—^TherrelX v. Arthur, D.C.Fla, 3 
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§§ 130-131 


suit is removable where the requisite diversity and 
other jurisdictional requisites exist on omission 
from consideration of formal or nominal parties,i^ 
or other than necessary or indispensable parties.^® 
Indispensable or necessary parties cannot, how¬ 
ever, be disregarded,!® and the suit is not remova¬ 
ble where such a party defendant is a citizen of 
the same state as plaintiff,!** or is a resident of the 
state where the suit is brought,!® or where such 
a party is an alien defendant and plaintiff is also 
an alien.!® 

IVho are indispensable parties. With respect to 
removability of a cause on the ground of diversity, 
an indispensable party has been defined as one who 
has such an interest in the subject matter of the 
controversy that a final decree cannot be rendered 
between the other parties to the suit, without radi¬ 
cally and injuriously affecting his interest, or with¬ 
out leaving the controversy in such a situation that 
its final determination may be inconsistent with 
equity and good conscience.®® If a good claim 
is stated against a defendant, such defendant is 
a substantial, not a nominal, party.®! Whether par¬ 
ties are indispensable, and therefore to be consid¬ 
ered in determining whether a cause is removable, 
must be determined by the federal court according 
to federal rules rather than state rules.®® 

Bar by statute of limitations. The fact that the 
statute of limitations has run against defendant 


whose presence prevents removal does not authorize 
the elimination or disregard of such defendant.®® 

§ 131. Disclaimer or Release of Interest and 
Default 

It has been recognized that a party may not be dis¬ 
regarded in determining removability merely because he 
disclaims an interest in the controversy, at least where 
it is apparent that an interest in property involved re¬ 
mains In him; but there Is authority for the view that 
a party who has disclaimed interest may be disregarded, 
part.cularly where by his disclaimer he declares himself 
to be a mere fundholder. 

It has been held or recognized that a party to the 
suit may not be disregarded in determining remov¬ 
ability merely because he disclaims an interest in 
the controvers}",®^ at least where it is apparent that 
an interest in property involved remains in such 
party :25 but there is authority for the view that 
a party who has disclaimed interest may be disre¬ 
garded,®® particularly where by his disclaimer he 
declares himself to be a mere fundholder and has 
no right to participate in the trial of the main is¬ 
sue in the case or to present testimony except as 
to the nature and amount of the property and 
funds which he holds;®** and it has been held that 
where, after the suit is commenced, a necessary^ 
party defendant releases his interest in the sub¬ 
ject matter of the suit such defendant may be dis¬ 
regarded.®® 

Default in appearance or pleading. The fact that 


F.Supp. 926, appeal dismissed, C.C. 
A., Arthur v. Edmunds, 65 F.2d 
1011, appeal dismissed 66 F.2d 21. 
Mich.—^ice v. Wright, Hoyt & Co., 
280 N.W. 19, 284 Mich. 435. 

N.J.—Steelman v. All Continent Corp., 
188 A. 817, 121 N.J.B<x. 218. 

54 C.J. p 271 note 77. 

Proper but not indispensable party 
to separable controversy see infra 
§ 169. 

14, U.S.—Leadman v. Fidelity & Cas. 
Co. of N. T., D.C.W.Va., 92 F.Supp. 
782. 

Mich.—Tice v. Wright, Ho 3 ^ & Co., 
280 N.W. 19, 284 Mich. 435. 

N'.C.—Smoke Mount Industries v. 
Eureka Security Fire & Marine Ins. 
Co. of Cincinnati, Ohio, 29 S.E.2d 
20, 224 N.C. 93. 

54 C.J. p 271 note 78. 

15- TT.S,—Cothren v. Evans, C.A. 
Ark., 172 F.2d 633—Andrews v. 
Norddeutscher Lloyd (Bremen), D. 
C.N.T., 12 F.SUPP. 129. 

Mich.—^Tlce V. Wrlgjit, Hoyt & Co., 
280 N.W. 19, 284 Mich. 435. 

54 aJ. p 271 note 79. 

16. U.S.—^Langlie v. United Fire¬ 
man's Ino. Go., D.C.Wash., 40 F. 
^ Supp. 

64 <XJ. p 271 note 80. 


17. U.S.—Langlle v. United Fire¬ 
man’s Ins. Co., supra. 

N.J.—^Taylor v, Cornman Const. Co., 
41 A.2d 208, 136 N.J.Eq. 252— 
Woulfe V. Atlantic City Steel Pier 
Co., 20 A.2d 45. 129 N.J.Eq. 510. 

64 CJ. P 272 note 81. 

18. U.S.—^Breese v. Tampax, Inc., D. 
C.N.T., 42 F.Supp. 115. 

Ga—^Mutual Ben. Life Ins. Co. v. 

Wilson, 196 S.E. 419, 185 Ga 736. 
64 C.J. P 272 note 82. 

Nonresidence in state where suit 
brought as element of defendant’s 
right to remove see infra 9 201. 

19. U.S.—Compania Minera v. Amer¬ 
ican Metal Co., D.C.Tex., 262 F. 
183. 

2a U.S.—^Leadman v. Fidelity & Cas. 
Co. of N. T., D.aW.Va, 92 F.Supp. 
782, 784—LangUe v. United Fire¬ 
man’s Ina Co., D.C.Wash., 40 F. 
Supp. 24, 27. 

N.J.—Steelman v. All Continent 
Corp., 188 A. 817, 823, 121 N.J.Eq. 
218. 

54 C.J. P 271 note 76. 

"Indispensable parties” defined gener¬ 
ally see EQuity $ 142, Parties S 1 
f (3). 

21. U.S.—Breese v. Tampax, Inc., D. 
C.N.Y., 42 F.Supp. 115. 
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22 . U.S.—Ford v. Adkins, D.C.I1L, 39 
F.Supp. 472. 

Plaintiff’s rightful status as party In 
action at law determined by law of 
state generally see supra $ 126. 
Beason. for rule 

The Question of Jurisdiction is one 
which the federal courts must deter¬ 
mine for themselves.—Ford v. Ad¬ 
kins, supra. 

23 . N.C—^Patton v. Champion Fibre 
Co., 133 S.E. 174, 192 N.C. 48. 

54 C.J. p 272 note 85. 

24 . U.S.—^Hax V. Caspar, C.C.C 0 I 0 ., 
31 F. 499—^New Jersey Zinc Co. v. 
Trotter, C.C.N.J., 18 F.CasNo.lO,- 
167. 

25 . U.S.—Washington v. Columbus, 
etc., 3EI. Co., aC.Ohlo, 53 P. 673. 

26 . Miss.—^Day v. Oatis, 37 So. 559, 
85 Miss. 128. 

Tex.—^Reed v. Hardeman County, 13 
S.W. 1024, 77 Tex. 165. 

27. U.S.—Simmons v. Simmons, D.C. 
Cal., 86 F.Supp. 102. 

Stakeholder or depositary generally 
see infra 9 137. 

28 . Mass.—-Danvers Sav. Bank v. 
Thompson, 133 Mass. 182. 

Effect of failure to serve process see 
infra S 150. 



§§ 131-133 

judgment by default for want of pleading or ap¬ 
pearance has been taken against the defendant 
whose presence prevents removal does not permit 
the disregard of such defendant.29 

§ 132. United States and United States Offi¬ 
cer 

There can be no removal on the ground of diversity 
of Citizenship where the United states is a real party. 

In view of the rule that the United States can¬ 
not be considered a citizen of any state, as dis¬ 
cussed supra § 108, there can be no removal on the 
ground of diversity of citizenship where the Unit¬ 
ed States is a real party,20 even though the citi¬ 
zenship of a United States officer against whom 
the suit is brought, if such citizenship could be con¬ 
sidered, would furnish the necessary diversity,2i 
such officer being regarded as a nominal party.32 
A United States marshal in a suit in his name 
on a forthcoming bond, for the use of attaching 
creditors, has been regarded merely as a formal 
or nominal party whose presence does not affect 
the removability of the suites 
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§ 133. State and Officer in State 

If the state Is the real party, the suit is not remov¬ 
able on the ground of diversity of citizenship; but the 
presence of the state does not prevent removal where the 
required diversity otherwise exists and the other Juris¬ 
dictional requisites are present if the state has no real 
interest In the controversy and Is merely a nominal or 
formal party or not an Indispensable one. 

Under the rule that the state is not a citizen 
within the meaning of the Removal Act, as dis¬ 
cussed supra § 109, if the state is the real party 
the suit is not removable on the ground of diversity 
of citizenship.2^ So, removability has been denied 
where the state is both the nominal or formal and 
the real party,25 ' and also where, although the 
state is the real party plaintiff, it is not a party 
to the record,2^ the state officer who brings the 
suit being regarded merely as a nominal party.27 

The presence of the state does not prevent remov¬ 
al, however, where the required diversity of citi¬ 
zenship otherwise exists and the other jurisdictional 
requisites are present, if the state has no real in¬ 
terest in the controversy,28 and is merely a nom- 
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29. U.S.—^Putnam v. Ingrraiiam, 

Conn., 5 S.CL 746. 114 U.S. 57. 29 
L..Ed. 65. 

54 C.J. p 272 note SO. 

30u U.S.—^North Side Canal Co. v. 
Twin Falls Canal Go., I>.C.Idalio, 
12 p.2d 311—^Westbrook v. Director 
General ol Railroads. D.C.Ga., 263 
P. 211. 

Removability of suit to which United 
States a party as arisingr under 
constitution or laws of United 
States in general see supra $45. 
Director general of railroads and 
railroad agent 

(1) The rule that a removal may 
not he based on the citizenship of an 
officer representing the United States 
as a party has been recognized or ap¬ 
plied in the case of suits against the 
designated agent for personal inju¬ 
ries resulting from the operation of a 
railroad during federal control.— 
Schroeder v. Davis, C.C.A.HO.. 32 P.2d 
454—Shirer v. Davis, C.C.A.S.C.. 295 
P. 317—54 C.J. P 272 note 96. 

<2) By virtue of statute such an 
action against either the designated 
agent or the director general of rail¬ 
roads was removable where it would 
have been removable if there had 
been no federal control and the ac¬ 
tion had been against the railroad 
company which owned the railroad. 
—Schroeder v. Davis. CLC.A.M 0 ., 82 
F.2d 454—54 C.J. P 272 note 98. 

(3> Otherwise it was not remova¬ 
ble.—^11 V. Director-General of Rail¬ 
roads, 101 S.B. 376, 178 N.C. 607-<^54 
^|72 note 99, 

Zlm U.3.—Schroeder v. Davis, CLCJL 


Mo., 32 P.2d 464—North Side Canal 
Co. V. Twin Palls Canal Co., D.C. 
Idaho. 12 P.2d 811. 

32. U.S.—Schroeder v. Davis. C.C.A. 
Mo., 32 P,2d 454. 

33. U.S.—Wade v. Worstman, C.C. 
Ga., 29 P. 754. 

Ga.—Worstman v. Wade, 77 Ga. 661, 
4 Am.S.R' 102. 

34. U.S.—Lee County, Ark., v. Hold¬ 
en, D.C.Ark., 82 P.Supp, 353—State 
of Iowa ex rel. Welty v. North¬ 
western Light & Power Co., D.C. 
Iowa, 18 P.Supp. 303. 

54 C.J. p 273 note 3. 

Removability of suit to which state 
a party as arising under Constitu¬ 
tion or laws of United States in 
general see supra $ 52. 

Xn action to recover value of state’s 
automobile driven by staters employee 
when it collided with truck of non¬ 
resident defendant, state was real 
party in interest, and hence such ac¬ 
tion was not removable to federal 
court.—State of Neb. v. Northwestern 
Engineering Co., D.C.Neb., 69 P.Supp. 
347, 

35. U.S.—State of Louisiana v. Tex¬ 
as Co., D.C.La., 38 P.Supp. 860. 

N.J.—In re Law, 186 A. 528, 14 N.J. 
Misc. 593. 

Va.—^Ritholz v. Commonwealth, 35 S. 

E.2d 210, 184 Va. 339. 

54 C.J. p 273 note 4. 

Xn suit filed by local board in name 
of state on rtiLa'H.ou of board against 
foreign corporation to enjoin a nui¬ 
sance which Jeopardized public 
hdalth, and offended against state, 
state was the actual complainant.— 
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Board of Heall;^ of Township of Hill¬ 
side V. Mundet Cork Corp., 8 A.2d 105, 

126 N.J.BQ. 100. affirmed 11 A.2d 260, 

127 N.J.Ba. 61. 

36. U.S.—^Ferguson v. Ross, C.C.N. 
Y., 38 P. 161, 3 L.B.A. 822. 

64 C.J. p 278 note 5. 

Action by state highway commission 
to condemn land 

U.S.—^Lee County, Ark., v. Holden, 
D.C.Ark, 82 P.Supp. 353. 

Action by state game and fish eonu 
mission to condemn land 
U.S.^Arkansas State Game & Pish 
Commission v. W. R. Wrane Stave 
Co., D.O.Ark., 76 P.Supp. 823. 

37. U.S.—^Ferguson v. Boss, C.CJ^. 
T., 88 P. 161, 3 L.R.A. 822. 

54 C.J. P 273 note 6. 

Individual members of state oon- 
servatlon and developmeut board 
were held not parties to condemna¬ 
tion proceeding brought by the state 
acting by and through department of 
conservation and development, with 
respect to landowner’s .right to re¬ 
move cause to federal district court 
on ground of diversity of citizenship. 
—In re Law, 186 A. 528, 14 N.J.Mlsc. 
593. 

38. U.S.—^Blease v. Safety Transit 
Co., C.C.A.S.C., 60 P.2d 852—State 
of Neb. V. Northwestern Engineer¬ 
ing Co., D.C.Neb., 69 P.Supp. 347— 
In re Judicial Ditch No. 24 in 
Freeborn and Mower Counties, D.O. 
Minn., 87 P.Supp. 198. 

Mass.—^Lawrence Trust Co. v. Chase 
Securities Corp., 198 N.E. 905,-292 
Mass. 481. 

54 C.J. p 273 note • - 
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inal or formal party^^ or not an indispensable 
one;^0 right to remove will not be denied 

merely because the suit is brought by a state ofti- 
cer.^i Whether the state is the real party so as 
to preclude removal is determined not by the mere 
names of the titular parties, but by the essential 
nature and effect of the proceeding as it appears 
from the entire record.42 

The view has been expressed that the interest 
must be one in the state as an artificial person, 
and that the right to remove will not be denied 
merely because in a suit brought b}' state offcers 
the state has a beneficial interest in the ultimate re- 
covery44 or a general governmental interest, 
bemuse, as an incident to the relief sought in a 
suit by state ofhcers, certain penalties may be re¬ 
covered for the benefit of a political subdivision of 
the state,or because the state may, in certain con¬ 
tingencies, become liable for the costs of a suit 
brought by state ofncers.^^ So the courts have de¬ 
clined to apply the rule prohibiting removal where 
a political subdivision of the state as plaintiff has 
an independent interest in the controversy,^S not¬ 
withstanding the state also has an interest and 
it has been laid down broadly that the mere fact 
that the state will be the beneficiary of a recov¬ 
ery in a suit by one of its political subdivisions duly 
authorized to sue does not affect the right to re- 
move,5® 

Constitutionality of statute^ enforcetnent of which 
is sought There is authority for the view that a 
public officer, who brings a suit in the name of the 


state to enforce a statute which is violative,or 
which defendant in good faith claims to be viola¬ 
tive,^2 of the federal Constitution, is the real party 
plaintiff, that the suit is removable where the req¬ 
uisite diversity of citizenship exists between such 
officer and defendant and the other jurisdictional 
requisites are present,53 and that in such case a 
decision of the state court that the state is the 
party plaintiff is not binding on the federal court^^ 
It has been held, however, that the principle in¬ 
volved in the rule so laid down has no application 
where the state is itself acting in its sovereign ca¬ 
pacity and is the only nominal and real party in 

niterest.55 » 

State officer as defendant A state officer has 
been regarded as more than a mere nominal party 
and his citizenship as an individual has been given 
effect in a suit to impound certain property in his 
hands, to which property, in his official capacity, 
he holds title as trustee.®® Where, however, the 
state officer has no real interest in the controversy, 
it has been held that his presence as defendant does 
not prevent removal.®^ 

§ 134. Political Subdivisiem of State, and Of¬ 
ficer of Such Subdivision 

The presence of a political subdivision of a state as 
a necessary party must be given effect in determining 
the question of removability, but Its presence may be 
disregarded where {t is merely a nominal party. 

In view of the rule discucsed supra § 110 that 
ordifiarily a political subdivision of a state is re- 


89. U.-S.-^State of Missouri r., 
Homesteaders Life Ass*n, C.C.A. ’ 
Mo., SO F.2d 643, certiorari denied 
58 act. 37, 302 U.a 717, 82 L.Ed. 
553—'State of Oklahoma ex rel. 
Williams v. Oklahoma Natural Gas 
Corp., aCJLOkl., S3 P.2d 0S6—State 
of Neb. v. Northwestern Engineer¬ 
ing Co., D.C.Neb., 69 P.Supp. 347, 
54 ax p 273 note 8. 

40. U.S.—^Bx parte Nebraska, Neb., 
28 act. 681, 209 U.S. 436, 62 L.Ed. 
876. 

41. U.S.—State of Missouri v. 
Homesteaders Life Ass’n, O.C.A. 
Mo., 90 P.2d 643, certiorari denied 
58 act. 87. 302 U.a 717, 82 LEd. 
553. 

54 C X p 273 note 10. 

42. U;S.—Arkansas State Game & 
Pish Commission v. W. R. Wrane 
Stave Co., D.C.Ark., 76 P.Supp. 323 
—State of Neb. v. NorthwesteSrn 
Engineering Co., UwONeb., 69 P. 
Supp. 847. 

—^Board of Health of Township of 
. Hillfiide V. Mundet Cork Corp., 8 A. 
2d 105, 126 N.XEq. 100. affirmed 11 
A.2d 260, 127 N.XB<i, 


Vest to be applied Is whether state 
gets benefit of decree, and it is not 
necessary that either state’s property 
or Its treasury be directly affected 
in a pecuniary sense.—Lee County, 
Ark., V. Holden, D.C.Neb., 82 P.Supp. 
353—^Arkansas State Game & Fish 
Commission v. W. R. Wrane Stave 
Co., D.C.Ark., 76 F.Supp. 323. 

43. U.S.—^Missouri, etc., R. Co. v. 
Missouri R., etc., Comrs., Mo.. 22 S. 
Ct. 18, 183 U.S. 53. 46 LEd. 78— 
Blease v. Safety Transit Co., C.C.A. 
S.C., 50 F.2d 852. 

44. U.S.—State of Missouri v. 
Homesteaders Life Ass’n, C.C.A. 
Mo, 90 F:2d 543, certiorari denied 
58 S.Ct. 37, 302 U.S. 717, 82 LEd. 
553—State of Neb. v. Northwestern 
Engineering Co., D.C.Neb., 69 P. 
Supp. 347. 

45. U.S.—^Blease v. Safety Transit 
Co., C.C.A.S.C,, 50 P.2d 852. 

54 C.X p 273 note 12. 

46. U.S.—Missouri, etc., R. Co., v. 
Missouri R., etc., Comrs., Mo., 22 
S.Ct. 18, 183 U.S. 63. 46 L.Ed. 78. 

U.S.—^Missouri, etc., R. Co. v. 
Missouri R., etc., Comrs., supra. 
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48. U.S.—^Pearl River County v. Wy¬ 
att Lumber Co., C.C.A.Miss., 270 P. 
26. 

54 ax p 274 note 15. 

49. U.S.—^Port of Seattle v. Oregon, 
etc., R. Co., Wash., 41 S.Ct. 237, 266 
U.S. 56, 65 L.Ed. 500. 

54 ax p 274 note 16. 

50- U.S.—sparks v. Carriere Cons. 
School Dist., C.C.A.M 1 SS., 12 P.2d 
37. 

51. U.S.—Ohio V. Swift, C.C.A Ohio, 
270 F. 141, certiorari denied 42 S. 
Ct, 47, 257 U.S. 633. 62 L.Ed. 407. 
appeal dismissed 43 S.Ct. 22, 260 
U.S. 146, 67 L.Bd. 176. 

52. U.S.—Ohio V. Swift, supra, 

53- U.S.—Ohio V. Swift, supra.' 

54. U.S.—Ohio V. Swift, supra. 

55. Mass.—Commonwealth v. Noi> 
man, 144 N.E. 66, 249 Mass. 123. 

54 ax p 274 note 22. 

56- Tenn.—Smith v. St. Louis Mut. 
L. Ins. Co., 2 Tenn.Ch. 656. 

57- U.S,^Aroma Tp. v. Public Ac¬ 
counts Auditor, C.C.I11., 2 F. 33. 

54 C-J. p 274 note 24. 
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garded as a citizen within the rules as to removal, 
tile presence of such a political subdivision as a 
necessary party must be given effect in determin¬ 
ing the question of removability but its presence 
may be disregarded where it is merely a nominal 
party and not a necessary party.59 A public officer 
against whom no relief is sought except an in¬ 
junction against an official act in aid of an act of 
another defendant, as to which an injunction is al¬ 
so sought, has been regarded merely as a formal 
party whose presence may be disregarded in de¬ 
termining the question of removability;®9 but it 
has been held that, in a suit by an assignee for the 
benefit of creditors to protect the trust and to en¬ 
join a deputy sheriff from selling the assigned prop¬ 
erty, the deputy sheriff was not a mere formal party 
within the rule here under discussion.®^ 

§ 135, Corporation and Persons Connected 
with or Dealing with Corporation 

The presence as a party of a corporation or of a 
Person connected with, or dealing with, a corporation 
must be given effect in determining the removability of a 
suit if such corporation or person is a necessary or in. 
dispensable party; but the presence of such corpora- 
tion or person may be disregarded if it or he Is not a 
necessary party. 

A corporation has been regarded not as a for¬ 
mal party, but as a necessary party whose pres¬ 
ence must be given effect in determining the re¬ 
movability of a suit to enforce a judgment against 
a corporation by compelling contribution from 
stockholders of the corporation of a suit to com¬ 
pel the transfer to plaintiff, on the books of the 
corporation, of stock which stands in the name 
of, or is claimed by, a codefendant of the corpo¬ 
ration of a suit seeking the appointment of a 
receiver for, and the sale of the property of, the 


corporation;®^ and of certain suits by a stock¬ 
holder or stockholders of such corporation,®® as, 
'for example, a suit to avoid a contract or other 
transaction of the corporation,®® a suit for relief 
on behalf of the corporation where the corpora¬ 
tion would not seek relief for itself,®7 and a suit to 
recover for the corporation secret profits which, 
it is alleged, were obtained in the promotion or 
organization of such corporation.®® 

On the other hand, it has been held or recognized 
that its presence as a party may be disregarded in 
determining the question as to removability where 
the corporation is not a necessary or indispensable 
party to a suit,®® as, for example, a suit brought 
by a stockholder or stockholders of the corpora- 
tion.70 

Incorporators and stockholders. Where stock¬ 
holders of a corporation are parties in their individ¬ 
ual rights, their own citizenship, and not that of 
the corporation, governs, notwithstanding certain 
corporate matters may be involved and to a suit 
to enforce a judgment against a corporation by 
compelling contribution from its stockholders any 
stockholder who applies to have determined the 
equitable share of the judgment indebtedness, for 
which he is liable, is a necessary party whose pres¬ 
ence must be given effect.'^® On the other hand, 
the view has been taken that to a suit against a 
corporation to establish and enforce plaintiffs in¬ 
terest in respect of certain lands which certain in¬ 
corporators and stockholders of such corporation 
had conveyed to it, such incorporators and stock¬ 
holders, are not necessary parties within the rules 
here imder consideration,73 and a like rule has been 
applied in respect of an incorporator who owned 
most, if not all, of the corporate stock, in a suit to 
enjoin certain acts of the corporation.^^ 


58. U.S,—^Missouri v. New Madnd 
County, C.C.Mo., 73 F. 304. 

64 C.J. p 274 note 27. 

59. U.S.—^Missouri v. Alt, C.C.Mo., 
73 F. 302. 

54 C.J. p 274 note 28. 

GO. U.S.—Carver v. Jarvis-Conklin 
Mortgr. Trust Co., C.C.Tenn., 73 F. 
9 . 

54 C.J. p 274 note 29. 

61. R.L—Nye v. Nightingale, 6 R.L 
439. 

62 . U.S.—Walsh V. Memphis, etc., R. 
Co.. C.C.MO., 6 F. 797, 2 McCrary 
156. 

54 C.J. p 275 note 35. 

Determination as to citizenship of 
corporation see supra §§ 120-123. 
Suits: 

Between iiersons not connected 
with corporation and lessor and 
lessee of railroad see infra { 139. 


By insurance company to enforce 
liability of tort-feasor see infra 
§ 140. 

63. U.S.—St. Louis & S. P. R. Co. v. 
Wilson, Mo., 5 S.Ct. 738, 114 U.S. 
60, 29 L.Ed. 66. 

54 C.J. P 275 note 36. 

64. U.S.—^Irvin v. Anthony Shoals 
Power Co., C.C.A.Ga., 277 F. 926. 

54 C.J. p 275 note 37. 

05. N.J.—^Taylor v. Cornmcui Const. 
Co., 41 A.2d 208, 136 N.J.E(i. 262. 

66. U.S.—^East Tennessee, etc., R. 
Co. V. Grayson, Ala., 7 S.Ct. 190, 
119 U.S. 240, 30 L.Ed, 882. 

54 C.J. p 275 note 83. 

67. N.J.—^Taylor v. Cornman Const. 
Co., 41 A.2d 208, 136 N.J.B<i. 262. 

68. U.S.—Groel v. New Jersey Unit¬ 
ed Electric Co., C.C.N.J., 132 P. 252. 
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69. U.S.—Barney v. Latham, Minn., 
103 UB. 206, 26 L.Ed. 614. 

54 C.J. p 275 note 39. 

70. U.S.—^Rogers v. Penobscot Min. 
Co., S.D., 154 P. 606, 83 C.C.A. 380 
—Higgins V. Baltimore, etc., R. Co., 
aC.Pa., 99 F. 640. 

64 C.J. p 276 note 40. 

71. U.S.—^Dodd V. Louisville Bridge 
Co., C.C.Ky., 130 P. 186. 

72. U.S.—Walsh v. Memphis, etc., R. 
Co., C.C.MO., 6 P. 797, 2 McCrary 
156. 

73. U.S.—Barney v. Latham, Minn., 
103 XJjS. 205, 86 L.Ed. 514. 

74. U.S.—New York v. New Jersey 
Steamboat Transp. Co., C.aN.T., 24 
P. 817. 

54 C.J. p 275 note 44. 
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Corporate officers, agents, or employees. In de¬ 
termining the removability of suits involving di¬ 
rectly or indirectly the affairs of a corporation, 
effect must be given to the presence of an officer 
or agent of the corporation who is the real party^S 
or who is a necessary oneJ® On the other hand, 
the presence of corporate officers, agents, or em¬ 
ployees as parties may be disregarded in connec¬ 
tion with the matters here under consideration 
where they are formal or nominal, and not neces¬ 
sary, parties,as, for example, directors in suits 
by stockholders,"^ including suits to avoid certain 
transactions of the corporation."* ^ 

Person dealing unth or controlling corporation. 
To a suit by a stockholder to avoid a contract or 
transaction entered into by the corporation, ordinar¬ 
ily the other party to such contract or transaction 
is regarded as a necessary party within the rules 
here under consideration,^® and to such suit persons 
in control of the corporation may also be necessary 
parties.81 So, in a suit by minority stockholders 
against majority stockholders in respect of acts 
detrimental to the corporation, involved in the con¬ 
trol and Ownership of the stock of another cor¬ 
poration, it has been held that such other corpora¬ 
tion is a necessary party. 

Bondholders^ committee. Where a committee cre¬ 
ated to protect the interests of bondholders of an 
insolvent corporation is not a legal committee, its 
agreement being void, it is not a necessary or in¬ 
dispensable party in a suit by the liquidator of the 

company.83 


OF CAUSES §§ 135-137 

§ 136. Joint-Stock Association, and Officer of 
Such Association 

An officer cf a Joint-stock association who may be a 
party In an action in favor of or against the Individual 
members of the association Is not a real party, and his 
citizenship is immaterial. 

As pointed out, supra § 112, a joint-stock associa¬ 
tion as such is not a citizen within the rules here 
under discussion, and an officer of such an associa¬ 
tion who may be a plaintiff^^ or defendants^ in an 
action in favor of or against the individual mem¬ 
bers of the association is not a real party, but is 
merely a nominal party whose citizenship is imma¬ 
terial. 

§ 137. Stakeholder or Depositary, and Per¬ 
son Summoned by Trustee or Gar¬ 
nishee Process 

Where he has no interest in the controversy, no 
effect should be given to the presence, as a party, of 
a mere stakeholder, depositary, or one who was sum¬ 
moned by a trustee or garnishee process, or who is In 
a similar position; but a depositary, a garnishee, or 
another person indebted to another party to a suit may 
have such relation to the controversy as to make him a 
necessary party whose presence must be given effect. 

There is authority for the view that, where he 
has no interest in the controversy, no effect should 
be given to the presence, as a party, of a mere 
stakeholder,86 depositary,*^ or one who was sum¬ 
moned by trustee or garnishee process,** or who 
is in a similar position.*® However, a depositary,®® 
a garnishee,®! or another person indebted to an¬ 
other party to a suit®2 may have such a relation to 


75. U.S.—Hike v. Floyd, C.C.Ohlo. 
42 F. 247. 

54 C.J. p 275 note 46. 

76. U.S.—^Fox V. Mackay, C.C.Cal., 
60 F. 4. 

N.C.—^Blackwell’s Durham Tobacco 
Co. V. American Tobacco Co., 57 S. 
B. 5. 144 N.C. 352, 9 L.R.A.,N.S., 270. 
64 aj. p 275 note 47. 

PartlciOar officer regarded as neces¬ 
sary party 

U.S.—Rogers v. Hill, D.C.N.T., 63 F. 
2d 895. 

54 C.J. p 275 note 47 [aJ. 

77. U.S.—Geer v. Mathleson Alkali 
Works, N.T., 23 S.Ct 807, 190 U.S 
428, 47 L.Ed. 1122. 

54 C.J. p 276 note 48. 

76. U.S.—Geer v. Mathleson Alkali 
Works, supra. 

79. U.S.—^Keenan v. Gladys Belle 
Oil Co., D.aOkl., 11 F.2d 418— 
Venner v. Southern Pac. Co., C.C.A. 
N.T.. 279 F. 832, certiorari denied 


42 S.Ct. 461, 258 U.S. 628, 66 LuEd. 
799. 

54 C.J. p 276 note 50. 

80. U.S.—^Thouron v. East Tennes¬ 
see. etc., R. Co., C.C.T€nn., 38 F. 
673, appeal dismissed Richmond & 
D. R. Co, V. Thouron, 10 S.Ct 517, 
184 U.S. 45, 83 L..Ed. 871—Burke 
V. Flood, C.C.CaL, 1 F, 641, 6 Sawy. 
220 . 

54 C.J. p 276 note 51. 

31. U.S.—Burke v. Flood, supra. 

82. Ga.—^Poy v. Georgia-Alabama 
Power Co., 124 S.E. 613, 159 Ga- 14. 

83. U.S.—^Therrell v. Arthur, D.C. 
Fla, 3 {F.Supp. 926, appeal dis¬ 
missed, C.C.A., Arthur v. Edmunds. 
65 F.2d 1011, appeal dismissed 66 
F.2d 21. 

84. U.S.—Taylor v. Weir, Pa, 171 
F. 636, 96 C.CJL 438. 


88. U.S.—Simmons v. Simmons, D. 
CCal., 86 F.Supp. 102. 

Tex.—^Upham v. Gamble, Clv.App., 
44 S.W.2d 1011. 

54 C.J. p 276 note 58. 

Trustee or other person in represen¬ 
tative capacity see infra S 138. 

87. Tex.—Upham v. Gamble, supra 

54 C.J. p 276 note 59. 

88. Tex.—Upham v. Gamble, supra 

64 C.J. p 276 note 60. 

89. U.S.—Corbitt v. Farmers* Bank, 
C.C.Va. 113 F. 417—Deford v. Me- 
haffy, C.C.Tenn., 14 F. 181. 

90. U.S.—Wilson V. Oswego Tp., 
Mo., 14 S.Ct 259, 151 U.S. 66, 38 
L.Ed. 70. 

91. U.S.—Sullivan v. Lloyd, D.a 
Mass., 213 F. 275. 

54 C.J. p 276 note 63. 


85. U.S.—^Taylor v. Weir, supra 
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92. N.CS.—Jackson County Bank t. 
Hester, 123 S.H. 308, 188 K.C. 68. 
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the controversy as to make him a necessary par¬ 
ty to the suit, whose presence must be given effect, 
as where a depositary has certain active duties to 
perform in respect of the deposited property 
and it has been held that a party may not be re¬ 
garded as a mere stakeholder where he specifical¬ 
ly aligns himself with one of the claimants and as¬ 
serts his intention to pay to such claimant unless 
otherwise directed by judicial decree.^^ 

Interpleader. In an interpleader suit plaintiff 
has been regarded as a mere stakeholder whose 
presence as a party can be disregarded,even 
though he has not paid the disputed fund into 
court.9® There is, however, authority for the 
view that where a complainant files a bill against a 
citizen of the same state and other claimants who 
are citizens of other states, the cause cannot be re¬ 
moved to a federal court before the complainant 
has fully performed the duty required of him and 
has been discharged, for until that time he con¬ 
tinues to be a substantial and necessary party.^7 
So, where a bank which was sued for a deposit in¬ 
terpleaded a claimant other than plaintiff, pursu¬ 
ant to statute, but retained possession of the fund 
and continued as a part>', it was regarded as a 
necessary party whose presence must be given 
effect and a similar rule has been applied with 
respect to a defendant insurance company on whose 
motion another claimant was joined as a defend¬ 
ant.®^ A defendant who filed a bill of interpleader 
asking for a discharge from liability and that one 
of the parties named should be restrained from 
proceeding against such defendant must be regard¬ 
ed as a party to the suit.1 


§ 138. Representative or Fiduciary, and Per¬ 
son Represented or Beneficiary 

a. Trustee and cestui que trust 

b. Executor or administrator, beneficia¬ 

ry, and decedent 

c. Guardian or next friend, and ward 

d. Agent and principal 

e. Receiver 

a. Trustee and Cestui Que Trust 

Determination as to the removability of a cause of 
action brought by or against a trustee In his represen¬ 
tative capacity is governed by the citizenship and resi¬ 
dence of the trustee and not that of the cestui que trust 
or the creator of the trust where the trustee is vested 
with legal title to the trust estate and his presence is 
necessary in order that the relief demanded may be 
obtained; but the residence or citizenship of the bene¬ 
ficiary, and not that of a mere agent or trustee, governs 
where the latter Is not an Indispensable party. 

A trustee vested with legal title to the trust es¬ 
tate who sues® or is sued® in his representative 
capacity is usually regarded as the real party; and 
the determination as to removability of the cause 
of action is governed by his citizenship and resi¬ 
dence,^ and not the citizenship or residence of the 
cestui que trust® or the creator of the trust.® More¬ 
over, a trustee is regarded as a necessary party 
and his presence must be given effect where he has 
legal title and his presence is necessary in order 
that the relief demanded may be obtained,*^ where 
the performance of his duty is directly involved in 
the suit,® or where his trust is active and he has 
a power over the property directly involved.® So 
a trustee is a necessary party plaintiff in a suit to 


93. U.S.—Scoutt V. Keck. Neb.. 73 F. 

900. 20 C.C.A. 103. 

54 C.J. p 276 note 63. 

84 . U.S.—^Von Herberg v. Seattle, C. 
C.A.Wash., 27 F.2d 457. certiorari 
denied 49 !S.Gt. 80. 278 U.S. 644, 73 
L.Ed. 558. 

9B. U.S.—First Nat. Bank v. Bridge¬ 
port Trust Co., C.C.Conn., 117 F. 
969. 

93. U S.—^First Nat. Bank v. Bridge¬ 
port Trust Co., supra. 

97. N.T.—^Leonard v. Jamison, 2 
Edw. 136. 

Va.—George v. Pilcher, 28 Gratt. 
299, 69 Va. 299, 26 Am.R. 350. 

98. U.S.—^Bailey v. New York Sav. 
Bank. CC.N.T.. 2 F. 14, 18 Blatchf. 
77. 

99. U.S.—^Edelstein v. New York 
liifa Ins. Co., D.CN.Y., SO F.Supp. 
1 , 

1m U.S.—Von Herberg v. Seattle, C. 

C.A.Wash., 27 P.2d 457, certiorari 
' deeded 49 S.Ct.' 80, 278 U.S. 644, 
'T5 ii.Ed. 568. 


2. Wia—Mead v. Walker, 16 Wis. 
-499. 

Action for fraud in that plaintifTs 
assignor was deceived by defend¬ 
ant and others in a real estate trans¬ 
action wherein required diversity of 
citizenship did not exist between 
plaintiff and defendant was not re¬ 
movable to federal court, since 
plaintiff as trustee of an express 
trust was entitled to sue in his own 
name without joining with him his 
assignor for whose benedt the suit 
was prosecuted.—Kerigan v. Massa^ 
chusetts Bonding & Ins. Co., B.C.Mo., 
74 F.Supp. 820. 

3. U.S.—^Trower v. Stonebraker-Zea 
Live Stock Co., D.C.Okl., 17 F.Supp. 
687. 

54 C.J. p 277 note 74. 

4. U.S.—Trower v. Stonebraker-Zea 
Live Stock Co., supra. 

! 64 C.J. p 277 note 76. 

Where tmsrtae In bankruptcy 
brought suit to set aside alleged 
fraudulent transfers by bankrupt to 
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nonresident corporation, and prayed 
for no relief against bankrupt other 
than formal prayers for subpoena and 
answer, bankrupt was not necessary 
party.—Steelman v. All Continent 
Corp., 188 A. 817, 121 N.J.Bq. 218. 

5- U.S.—Trower v. Stonebraker-Zea 
Live Stock Co., D.C.Okl,, 17 F.Supp. 
687. 

54 C.J. p 277 note,75. 

6. U.S.—Trower v. IStonebraker-Zea 
Live Stock Co., supra. 

7. U.S.—Myers v. Swan, N.C., 2 S. 
Ct. 685, 107 U.S. 646, 27 L.Bd. 583— 
Gardner v. Brown, Tenn., 21 Wall. 
86, 22 L.Ed. 527. 

64 C.J. p 277 note 76. 

8. U.S.—^Barth v. Color, Colo., 60 F. 
466, 9 C.C.A. 81. 

54 C.J. p 277 note 77. 

9. U.S.—^Peper v. FOrdyce, Ark., 7 

S.Ct. 287, 119 U.S. 469. 80 L.Ed. 
435—^Thayer v. Life Ass'n of Amer¬ 
ica, Va., 6 S.Ct. 366, 112 U.S. 717, 
28 L.Ed. 864. 

54 C.J. p 277 note 78. ' 
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enforce a contract which he has entered into in 
his capacity as trustee.^® 

The presence, however, of a trustee who is not 
a necessary or indispensable party has been dis- 
regarded,!! as where the connection with the suit 
of a trustee who is sued in his representative capac¬ 
ity is collateral and subsidiary to the main issue i- 
So, where a person has taken title to property for 
the 'benefit of himself and another, the necessity 
for giving effect to the citizenship of such other 
has been asserted both where such holder of the 
legal title has suedes or where he is sued,^^ and 
the residence or citizenship of a beneficiary, and 
not that of a mere agent or trustee whose authority 
is revocable at any time and who has no power cou¬ 
pled with an interest, will govem.i5 

l)» Executor or Administrator, Beneficiary, xnA 
Decedent 

Where an executor or administrator sues or is sued In 
hfs representative capacity, his citizenship, and not that 
of the beneficiaries or next of kin, or that of the de¬ 
cedent, governs with respect to removability of the suit, 
unless he Is a mere nominal party. 

Where an executor or administrator sues or is 
sued in his representative capacity, his citizenship 
governs,and not that of the beneficiaries or next 
of kin,17 or that of the decedent,!* regardless of the 
state in which the appointment is made.!* More¬ 
over, executors, have been regarded as necessary 
or indispensable parties defendant, whose presence 
must 'be given effect, to a suit to enforce a contract 
of suretyship entered into by their testator,** and al¬ 
so to a suit to set aside the will,*! as has an admin¬ 
istrator in a proceeding by the vridow of the intes¬ 


tate to have a yearns support set aside to her out 
of the intestate’s estate.** 

On the other hand, it has been held that an ad¬ 
ministrator is a mere nominal party defendant 
whose presence does not affect the removability of 
a suit to enforce an alleged oral contract of dece¬ 
dent to devise and bequeath a share of his prop¬ 
erty to plaintiff,** and that the citizenship of the 
heirs as parties defendant governs.*^ So the ex¬ 
ecutor of a deceased trustee named as such in a 
deed of trust has been regarded as a mere formal 
part}' defendant whose presence would not prevent 
the removal of a suit to enjoin the foreclosure of 
such deed.25 In a tort action against a nonresi¬ 
dent administratrix and another nonresident de¬ 
fendant, a resident plaintiff cannot prevent removal 
of the case on the ground that a resident public 
administrator, appointed at the instance of plain¬ 
tiff’s counsel, was an indispensable party, where 
such administrator had no real, substantial, legal 
interest in the controversy.** 

Action for wrongful death, ' In an action for 
causing the wrongful death of the intestate, the 
citizenship of the administrator as plaintiff has been 
given effect,*7 and this rule has been applied where 
an administrator is required to bring suit under the 
WTOngful death statute and is charged with the 
responsibility for the conduct of the suit and the 
distribution of the proceeds to the persons entitled 
under the statute.** The case is not taken out of 
the rule by the fact that a nonresident administrator 
vvas appointed for the apparent purpose of defeating 
removal.** However, in an action under a statute 
authorizing the personal representative to sue, but 


10. lU.S.—Knapp v. Bailroad Co., Vt, 
20 Wall. 117, 22 L..Ed. S28. 

11. U.S.—Lawrence v. Southern Poe. 
Co., C.C.N.Y., 166 P. 241. 

12. XT.S.—^Bates v. New Orleans, etc., 
K. Co., C.C.N.T.. 16 P. 294. 

13. XT.S.—^Banlgran v. Worcester, C. 
C.Mass., 80 P. 892. 

54 C.J. p 277 note 82. 

14. U.S.—Rand v. Walker, HI., 6 S. 
Ct. 7S9, 117 U.S. 340, 29 L.Ed. 907. 

5>4 C.J. p 277 note 83. 

15. U.S.—^Bo^e V. Chicago, eta, B. 
Co., B.aiowa., 198 P. 728. 

la U.S.—BUI V. Carr, D.aConiL, 88 
F.Supp. 678. 

64 C.J. p 277 note 85. 

Action against administrator to en¬ 
force intestate’s oral contract to 
adopt plaintiff 

TJ.S.—Twlgg V. Flynn, D.CLPla., 68 
P.Supp. 28. 


17. U.S—Bill V. Carr, D.C.Conn., 88 
F.Supp, 578. 

54 C,J. p 277 note 86. 

la U.S.—^Hess V. Reynolds, Mich., 6 
S.Ct 377, 113 U.S, 73, 28 L.Bd. 427. 
54 C.J. p 277 note 87. 

19- N.U.—Miller v. Sunde, 44 N.W. 

301, 1 N.D, 1. 

54 C.J. p 277 note 88. 

20. U.S.—Blake v. McKim, Mass., 
103 U.S. 336, 26 LuEd. 663. 

21. U.S.—American Bible Soa v. 
Price, m., 8 S.Ct. 440, 110 U.S. 61. 
28 L,Bd. 70. 

64 C.J. p 277 note 90. 

22. U.S.—^McBlmurray v. I<oomis, C. 
C.Ga., 81 P. 395. 

23. U.S.—Sullivan v. Curry, D.C. 
Ariz., 40 P.2d 948, appeal dismissed, 
C.CJL. 44 P,2d 1020. 

24ii U.S,—Sullivan v. Curry, supra. 

25. N.C—Allred v. Trexler Lumber 
Co., 140 S.E. 157, 194 N.C. 647. 

1007 


25. U.S.—Cothren v. Evans, CA. 
Ark., 172 P.2d 683. 

27. Ark.—Missouri Pac. B. Co. v. 
Tompkins, 247 S.W. 54, 167 Ark. 

16. 

2a U.S.—^IVIecom v. Fitzsimmons 
Drilling Co., Okl., 62 S.Ct 84, 284 
U.S. 183, 76 L.Ed. 238. 77 A.L.R. 
904. 

29. U.S.—Sisk T. Pressley, B.C.S.C., 
81 F.Supp. IS. 

Hasignation of resident and appoints 
ment of nonresident 
tFacts that administrator or admin¬ 
istratrix residing in state of intes- 
tate*s domicile resigned, and that 
nonresident administrator was ap¬ 
pointed as successor, for apparent 
purpose of defeating iurisdictlon of 
federal court in death action, were 
held not to authorize removal.— 
Mecom v. Fitzsimmons Drilling Co., 
Okl., 62 S.Ct 84, 284 U.S. 183. 76 L. 
Ed. 283, 77 AL.X.t.B. 904—Breeden, v. 
Atlantic Coast Line B, Co., D.C.S.C., 
I 86 F.Supp. 964. 
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providing that the recovery shall inure to the ex¬ 
clusive benefit of persons of a specified class, the 
administrator as plaintiff has been regarded as a 
nominal party whose citizenship is immaterial,^® 
so that the citizenship of the beneficiaries con¬ 
trols,even though they are not named as par- 
ties.32 

c. Guardian, or Ifezt Friend, and Ward 

In determining the question of removability of a suit, 
the citizenship of a guardian or next friend has been 
disregarded. 

Where a guardian of an insane person was ap¬ 
pointed in the state of vrhich the insane person was 
a citizen, and in which the action was brought, it 
has been held that in view of the terms of the 
statute under which the appointment w’as made, 
the citizenship of the insane person, and not that 
of the guardian, would govern in determining the 
question as to removability.^S So the citizenship 
of the next friend or guardian ad litem of an in- 
fant34 or of a married woman^S has been disre¬ 
garded. 

<L Agent and Principal 

An agent has been regarded as merely a formal or 
nominal, and not a necessary, party to a suit Involving 
a transaction between his principal and the opposite par¬ 
ty to the suit, and the presence of such agent has, there¬ 
fore, been disregarded in determining removability of 
the suit on the ground of diversity of citizenship. 

In determining the removability of the suit on the 
ground of diversity of citizenship, an agent has 
been regarded merely as a formal or nominal, and 
not as a necessary, party plaintiff^e or defendant^^ 
to a suit involving a transaction or controversy 
between the principal and the opposite party to 


the suit, and the presence of such agent has, there¬ 
fore, been disregarded; and, where an agent and 
the principal are joined as parties defendant, the 
‘atter has been regarded as the real, and not as 
a nominal, party.38 

e. Beceiver 

With respect to removability, the citizenship of a 
receiver governs where he sues or Is sued in a represen¬ 
tative capacity; but the citizenship of the receiver of a 
national bank may be disregarded where the suit is 
against the bank and not against the receiver. 

With respect to removability of the suit on the 
ground of diversity of citizenship, the citizenship 
of the receiver governs where he sues in a repre¬ 
sentative capacity^® or is sued in such capacity,^® 
regardless of the fact that the appointment was by 
the court of a state other than that of which the 
receiver is a citizen.^! Where the suit is against 
a national bank in its corporate capacity and not 
against the receiver thereof, who was subsequently 
appointed, the citizenship of the receiver may be 
disregarded,42 and, even though the receiver may 
be admitted as a party, his presence is not indis¬ 
pensable to a continuation of the suit with respect 
to the right to removal.42 

§ 139. Landlord and Tenant 

In determining the removability of a suit wherein 
a landlord and tenant are parties, the citizenship of 
either may be disregarded if he Is not an indispensable 
party to the suit, but effect must be given to his presence 
If he Is not a mere nominal party. 

While it has been held or recognized that in an 
action of ejectment the presence as a party defend¬ 
ant of a mere tenant at will who has no interest in 
the land may be disregarded,44 as may also, under 


30. U.S.—Carter v. St, Louis-Saji 
Francisco H. Co., D.C.Okl., 29 F.2d 
628. 

Miss.—^Montsomery & Atlanta Motor 
Freight Lines v. Moms, 8 So.2d 
602, 193 Miss. 211. 

Season for mie 

The rule that ordinarily the resi¬ 
dence of the administrator suing: for 
damagres for WTong;ful death controls 
on the issue of diversity of citizen¬ 
ship on petition for removal from a 
state to a federal court is based on 
the fact that he has the legral title 
to the cause of action or rigrht to 
damagres by virtue of his appoint¬ 
ment, but.& such title accrues to 
him under the statute.—^Mississippi 
Power Co. v. Archibald. 196 So. 760, 
189 Miss. 332. 

81. U.S,—Carter v. St Louis-San 
Francisco R. Co., U.C.Okl., 29 F.2d 
62 ^. 

Miss.—Montgomery & Atlanta Motor 


Freight Lines v. Morris, 8 So.2d 
502, 193 Miss. 211—^Mississippi 

Power Co. v. Archibald, 196 So. 
760, 189 Miss. 332. 

32. TJ.S.—Carter v. St Louis-San 
Francisco R. Co., D.C.Okl., 29 F.2d 
628. 

Miss.—^Mississippi Power Co. v. 
Archibald. 196 So. 760, 189 Miss. 
332. 

33. U.S,—Wllcoxen v. Chicago, etc., 
R. Co.. C.C.Iowa, 116 F. 444. 

34. U.S.—Sullivan v. Curry, D.C. 
Ariz., 40 (F.2d 948, appeal dismissed, 
C.C.A., 44 P.2d 1020. 

64 C.J. p 278 note L 

35. U.S.—^Ruckman v. Palisade Land 
Co.. C.C.N.J., 1 F. 367. 

36. U.S.—Overman Wheel Co. v. 
Pope Mfg. Co., CC.Conn., 46 F. 
677. 


37. Mich.—Tice v. Wright Hoyt & 
Co., 280 N.W. 19, 284 Mich. 435. 

64 C.J. p 278 note 4. 

38. Ga.—Clark v. Order of United 
Commercial Travelers of America, 
187 S.R 862, 64 Ga.App. 324. 

64 C.J. p 278 note 5. 

39. U.S.—^Pepper v. Rogers, C.C. 
Mass., 128 F. 987. 

N.D.—Miller v. Sunde, 44 N.W. 301, 
1 N.D. 1. 

40. N.C.—^Barber v, Powell, 22 S.R 
2d 214, 222 N.C. 133, 148 A.L.R. 800. 

54 C.J. p 278 note 7. 

41. U.S.—^Davies v. Lathrop, C.C. 
N.Y., 12 F. 353, 20 Blatchf. 397. 

42. U.S.—-Neely v. Planters* Nat 
Bank of Clarksdale, Miss., D.C. 
Miss., 48 F.2d 266. 

43. U.S,—^Neely v. Planters’ Nat 
Bank of Clarksdale, Miss., supra. 

44. U.S,—Wallin v. Reagan, C.C.N. 
C., 171 F. 768. 
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the practice of the state in which the action orig¬ 
inated, the presence of a tenant for a term of 
years, and the presence of a lessee in an action 
of trespass to try title brought under a state stat¬ 
ute,4 8 a tenant or lessee may have such an interest 
as to require that effect shall be given to the pres¬ 
ence of such tenant or lessee as a party defend¬ 
ant in ejectment,47 and a like rule preventing the 
disregard of the presence of the lessor as defend¬ 
ant in ejectment has been applied.48 So in a suit to 
set aside for fraud a conveyance to a lessor and 
also the lease, the lessee is not a mere nominal 
party, and his presence as a party defendant must 
be given effect,49 and, in a suit by a lessor to set 
aside the lease, the presence as a party defend¬ 
ant of the original lessee as a codefendant with 
the person holding under such lessee through in¬ 
termediate transfers has been given effect.®® The 
removability of a proceeding to acquire by condem¬ 
nation an interest in a railroad right of way held 
under lease has been denied where the necessary 
diversity did not exist between the petitioner for 
condemnation and the lessor corporation.®^ On the 
other hand, in a proceeding to compel the grant¬ 
ing of railroad switch connections, it has been held 
that the lessee corporation which held under a long¬ 
term lease and had assumed the obligations of the 
lessor was the real party defendant whose citizen¬ 
ship governs in determining the right to remove.®^ 
Resident landowners are indispensable parties to a 
suit in a state court for a declaratory judgment es¬ 
tablishing plaintiffs ownership of the land and his 
right to a portion of royalties from the sale of 
oil and gas produced therefrom by nonresident de¬ 
fendants.®® 

§ 140. Insurer and Insured 

Where an Insurance company pays part of a loss 
and Joins with the insured to recover for the loss from 
the tort-feasor, the presence of both the insurer and 
the Insured as necessary parties must be given effect 


in determining the question of removability according 
to some authorities, although there is some authority to 
the effect that the Insurer may be disregarded. 

Where an insurance company pays part of a loss 
and joins with the insured to recover at law for 
the loss from the tort-feasor, under code provisions 
abolishing the distinction between forms of actions 
at law and in equity and providing that every action 
shall be prosecuted by the real party in interest, ac¬ 
cording to some cases the presence of the insur¬ 
ance company as a party must be given effect,54 
and a like rule has been applied in the case of an 
action by the insurer and the insured where the 
insurer has taken a written assignment from the 
insured;®® but there is also authority to the con¬ 
trary even where a written assignment has been 
taken.®® In a suit in equity by an insurance com¬ 
pany which has paid on account of a loss, against 
the insured and another, in which the insurance 
company' seeks to assert a claimed right of sub¬ 
rogation, and to recover from such other for the 
loss which, it is alleged, was caused by such other, 
the presence of the insured as a necessary party 
has been given effect.®'^ 

§ 141. Principal and Surety 

In an action against a principal and surety on an 
obligation in respect of which both have assumed lia¬ 
bility, the presence of neither may be disregarded; but, 
In an action to subject surety bonds to payment of the 
amount of a judgment rendered In a prior action against 
the principals on the bond, the principals against whom 
no relief is asked are neither Indispensable nor neces¬ 
sary parties. 

In determining the removability, on the ground 
of diversity of citizenship, of an action against a 
principal and surety on an obligation in respect of 
which both have assumed liability, the presence of 
the principal®* or of the surety®® may not be dis¬ 
regarded. In an action to subject surety bonds to 
paj-ment of the amount of a judgment rendered in 
a prior action against the principals on the bonds. 


45. Ohio.—^Doe v. Harmer, 4 Ohio 
435. 

Lessor and lessee as Joint defend¬ 
ants in action for tort see infra 
S8 147. 173. 

46. U.S.—Texas v. Lewis, C.C.Tex., 
12 F. 1. 

47. U.S.—-Phelps V. Oaks, Mo., 6 S. 
Ct 714, 117 U.S. 236, 29 L.Ed. 888. 

64 C.J. p 278 note 13. 

4a U.S.—Cleveland v. Cleveland, 
etc., R. Co.. Ohio, 147 F. 171, 77 
C.C.A. 467. 

49. U.S.—Miller v. Sharp, C.C.Iowa, 
$7 F. 161. 

60. Iowa.—Wilson v. Big: Joe Block 
Coal Co., 113 N.W. 348, 135 Iowa 
631. 

76 C.J.S.—64 


51. U.S.—^Bellaire v. Baltimore, etc., 
R. Co., Ohio. 13 S.Ct. 16. 146 U.S. 
117, 36 L.Ed. 910—Washington v. 
Columbus, etc., R. Co., C.C.Ohio, 
53 P. 673. 

54 C.J. p 279 note 17. 

52. U.S.—Chase v. Beech Creek R. 
Co., C.C.Pa., 144 P. 571—Olanta 
Coal Min. Co. v. Beech Creek R 
Co., C.C.Pa., 144 F. 150, a^lrmed 
158 P. 36, 85 aC-A. 148. 

sa U.S.—^East Coalinga Oil Fields 
Corp. V. Pure Oil Co., D.C.Cal., 66 
P.Supp. 716. 

54 . XT.S.—^Turk v. Illinois Cent. R 
Co.. Ky., 218 F. 315, 134 C.C.A. 111. 
54 CJ. P 279 note 20. 
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55. Ark.—Chicago, etc., R Co. v. 
Cobbs. 235 S.W. 996. 151 Ark. 207. 

sa U.S.—Over v. Lake Erie, etc., R 
Co., C.C.Ind., 63 P. 34. 

57. U.S.—^Broadway Ins. Co. v. Chi¬ 
cago Great Western R Co., C.C. 
Mo.. 101 P. 607. 

sa Ark.—^Maryland Fidelity, etc., 
Co. V. Cunningham, 7 S.W.2d 832, 
177 Ark. 638. 

54 C.J. p 279 note 24. 

59. U.S.—^Nelson v. Camp Mfg. Co., 
D.C.S.C., 44 P.Supp. 654—^Mutual 
Reserve Fund Life Assoc, v. Farm¬ 
er, Ark., 77 P, 929. 23 CC.A. 574. 
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the principals who are residents of the same state 
as plaintiff are neither indispensable nor necessary 
parties to the action where no relief is asked against 

them.®o 

§ 142. Mortgagor or Pledgor 

In determining the removability of suits by or against 
mortgagors, pledgors, or mortgagees, effect must be 
given to the presence of such parties If they are in¬ 
dispensable parlies to the suit, and not merely nominal 
parties. 

A mortgagor in a controversy as to the priority 
of liens on mortgaged lands has been regarded* as 
a nominal party where the validity of the liens is 
not in dispute,^ 1 and a like rule has been applied 
where by the suit it was sought to determine the 
ownership of a bond and mortgage.®^ On the oth¬ 
er hand, a mortgagor who has ^parted with title 
to the property, but who remains liable for the 
mortgage debt, has been regarded as a necessary 
party to a suit to foreclose the mortgage and to 
recover a deficiency judgment, whose presence can¬ 
not be disregarded.^^ So in a suit by the holder 
of bonds secured by a mortgage for the removal of 
the trustee under the mortgage, the mortgagee is 
an indispensable party whose citizenship must be 
given effect.®^ Where the indebtedness secured by 
a mortgage was paid before the mortgagor insti¬ 
tuted action on an insurance policy containing a 
loss payable clause, the mortgagee is not a neces¬ 
sary party.®® In a suit by a pledgee to foreclose 
the right to redeem pledged securities, the presence 
as a party of one claiming, under the immediate 
pledgor, the right to redeem must be given effect 
although such pledgor was himself an intermediate 
pledgee and the original pledgor was a party.®® 

§ 143. Use-Party 

With respect to removability, the person In whose 


name an action for the use of others Is brought has 
been regarded as a real, and not a nominal, pa^ty, and 
the person designated as the one for whose use the 
action is brought has been regarded merely as a formal 
or nominal party, although the rule may be affected 
by local statutes. 

With respect to removability of the action on 
the ground of diversity of citizenship, the person 
in whose name the action is brought has been re¬ 
garded as a real, and not a nominal, party, where 
suit is brought for the use of a designated person 
on a nonnegotiable contract by the holder of the 
legfal title,®*^ or is brought, for the use of another, 
by the holder of the legal title to recover for the 
destruction of property,®® and the person designat¬ 
ed as the one for whose use the action has been 
brought has been regarded merely as a formal or 
nominal party in the case of an action on contract®® 
and of an action for the destruction of property,^® 
although the rule may be affected by local statutes 
as to who is the real party.^i 

§ 144. Parties Designated by Fictitious 
Names 

While It has been held that defendants designated 
by fictitious names are to be treated as formal parties 
whose presence does not affect removability, there Is 
also authority to the contrary. 

While it has been held that defendants desig¬ 
nated by fictitious names are to be treated as for¬ 
mal parties whose presence on the record does not 
affect the removability of the suit,72 there is also 
authority to the contrary.78 So it has been held 
that a nonresident defendant is not entitled to re¬ 
moval of a cause merely because plaintiff has given 
fictitious names to resident defendants,^^ and it is 
immaterial that service of process was not had on 
the fictitiously named joint defendants,^® although 
the rule is otherwise where plaintiffs counsel in- 


60. n.S.—^Leadman v. Fidelity & 
Cas. Co. of N. T., D.C.W.Va., 92 P. 
Supp. 782. 

61. U.S.—^Meyer v. Delaware R. 
Constr. Go., Iowa, 100 U.S. 467, 25 
L..Ed. 693. 

64 aj p 279 note 26. 

B2. U.S.—^Ruckman v. Ruckman, C. 
1 P. 587. 

53. U.S.—Ayres v. Wiswall, Mich., 
6 S.Ct. 90, 112 U.S. 187, 28 L.Ed. 
698. 

64 C.J. p 279 note 28. 

54. U.S.—Hidden v. Washington- 
Oregon Corp., D.G.Wash., 217 F. 
803. 

N.C.*--Smoke Mount Industries 
Sureka Security Fire & Marine 
Ins. Co. of Cincinnati, Ohio, 29 
6JB.2d 20, 224 NX^ 98. 


66- Mass.—Danvers Sav. Bank v. 
Thompson, 130 Mass. 490. 

67. U.S.—Dimmock v. Doolittle, C.C. 
Ill., 29 P. 645. 

68. U.S.—Webb V. Southern R. Co., 
Ala, 248 P. 618, 160 C.C.A. 518, 
certiorari denied 38 S.Ct. 582, 247 
U.S. 518, 62 UEd. 1245. 

Ga—Southern R. Co. v. Barrett, etc., 
Co., 81 S.E. 863, 141 Ga 584. 

Joinder of insurer and insured as co¬ 
plaintiffs see supra § 140. 

68. U.S.—^Dlznmock v. Doolittle, C.C. 
m., 29 P. 545. 

70. Ga—Southern R. Co. v. Barrett, 
etc., Co., 81 S.E. 863, 141 Ga 584. 

71. U.S.—Webb v. Southern R. Co., 
Ala, 248 P. 618, 160 C.CJL 618, cer¬ 
tiorari denied 38 S.Ct. 682, 247 U.S. 
518, 62 L.Bd. 1245. 

64 C.J. p 279 note 38. 
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Necessary an^ formal parties In ac¬ 
tion by: 

State or state officer see supra § 
133. 

United States or United States of¬ 
ficer see supra $ 132. 

72. U.S.—Loop v. Winters, 116 P. 
362—Parkinson v, Barr, C.C.Nev., 
105 P. 81. 

54 C.J. p 279 note 89. 

73. U.S.—Grosso v. Butte Electric 
R. Co., D.C.Mont, 217 P. 422. 

74. U.S.—Schindler v. Wabash R. 
Co., D.C.MO., 80 P.Supp. 685. 

75- U.S.—Schindler v. Wabash R. 
Co., supra 

Failure to serve process or to bring 
I defendant into court generally see 
1 infra S 150. 
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structed the clerk of the court not to issue sum¬ 
mons to such defendants.^® 

§ 145. Joint Cause of Action and Improper 
Inclusion or Joinder of Parties 

Questions relating to the right of a defendant 
to remove a cause of action from a state to a fed¬ 
eral court on the ground of diversity where a 
party is improperly joined with others as a plain¬ 
tiff or defendant are considered infra §§ 14^147. 

Ermine Pocket Parts for later cases. 

§ 146. -Plaintiffs 

In determining the right of the defendant to remove* 
the court may disregard the citizenship of a person who 
has been improperly Joined with others as plaintiff, or 
of a singie formal plaintiff who Institutes a fictitious 
action merely to permit a resident defendant to litigate 
in the state court a cause of action aga.'nst a nonresident 
defendant; but where plaintiffs join in the assertion of 
a joint claim the citizenship of each must be given ef¬ 
fect. 

Where it appears on the face of the bill that a 
person has been improperly joined with others as 
plaintiff, his citizenship may and should be disre¬ 
garded in determining the right of defendant to 
remove,and a like rule has been applied in respect 
of a single formal plaintiff where he institutes a 
fictitious action against a resident defendant and a 
nonresident defendant merely to permit the resident 
defendant to litigate in the state court a cause of 
action against the nonresident defendant^® Where, 
however, plaintiffs join in the assertion of a joint 
claim, the citizenship of each must be given effect^® 


§ 147. - Defendants 

a. In general 

b. Failure to state cause of action 

c. Fraudulent or sham joinder 

d. Action against employer and employee 

e. Action against lessor and lessee or re¬ 

ceiver of lessee 

a. In General 

If the requisite difference of citizenship exists be¬ 
tween the plaintiff and the remaining defendant or de¬ 
fendants, a suit may be removed where persons who 
are not proper parties have been joined as defendants, 
but the suit Is not removable where the necessary di¬ 
versity doss not exist because of the citizenship, alle¬ 
giance, or residence of one or more of several defend¬ 
ants against whom plaintiff sets up a joint cause of 
action. 

It has been laid down in general terms that if 
the requisite difference of citizenship exists be¬ 
tween plaintiff and the remaining defendant or de¬ 
fendants, a suit may be removed where persons who 
are not proper parties have been joined as defend¬ 
ants,®® as, for example, persons against whom no 
relief is prayed, and whose presence is not essen¬ 
tial to a complete disposition of the controversy,®^ 
or, as discussed infra subdivision c of this section, 
persons whose joinder is fraudulent or sham. The 
suit is not removable, however, where the necessary 
diversity does not exist because of the citizenship, 
allegiance, or residence of one or more of several 
defendants against whom plaintiff sets up a joint 
cause of action,®2 sounding either in tort®^ or in 


76. tr.S. —Schindler v. Wabash R. 
Co., supra. 

77. XT.S.—Over v. Lahe Erie, etc., R. 
Co., C.C.Ind., 08 iF. 84—^McHenry 
V. New York, etc., R. Co., C.C.Pa., 
25 F. 65. 

54 CJ. p 280 note 41. 

78. Kan.—^Boatmen's Bank v. Pritz- 
len, 89 P. 915, 75 Kan. 479, 22 L.R 
A.,N.S., 1235, affirmed 29 S.Ct. 366, 
212 U.S. 364, 63 LuEd. 551. 

79. U.S.—Merchants* Cotton-Press, 

etc., Co. V. Insurance Co. of North 
America, Tenn., 14 S.Ct 367, 151! 
U.S. 868, 38 t..Ed. 196. 

JELL—^James v. Thurston, 6 R.L 428. 

CO. U.S.—^Thlel V. (Southern Pac. Co., 
C.C.A.CaI., 126 F.2d 710, certiorari 
denied 62 S.Ct. 1296, 316 U.S. 698, 
86 ri.Ed..l767—Olsen v. Jacklowltz, 
C.C.A.N.T., 74 F.2d 718—Morris v. 
E. I, Du Pont De Nemours & Co., 
aC.:LMo., 68 P.2d 788—Bolden v. 
Liarson, AQtna Gas. & Sur. Cd., In¬ 
tervener, D.C.MO.. 87 F.Supp. 270— 
Norwood V. Carolina Power & 
Light Co., D.C.S.C., 74 F.Supp. 483 
—^National Ass’n of Performing 


Ajtists V. Wm, Penn Broadcasting 
Co., D.C,Pa., 38 F.Supp. 631. 

N.C.—^Buncombe County v. Hood, 164 
S.E. 370, 202 N.C. 792, followed In 
Buncombe County v. Hood, 164 S.R 
371, 202 N.C. 796. 

54 C.J, p 280 note 45. 

Change in personnel see infra SS 148- 
150. 

Separate and independent claims; 
separable controversies see infra I 
9§ 154-170. 

Joinder of party wh.o has parted with 
Interest 

(1) Suit for cancellation of instru¬ 
ment cannot be kept out of national 
court by joinder in state court of 
party who has parted with Interest 
in subject matter,—-Donald v. Rhoads, 
D.C.Tex., 6 F.Supp. 37. 

(2) However, sellers, to whom pur- 
chaserd assigned properties to malie 
purchase-money note acceptable to 
bank, were held indispensable par¬ 
ties to purchasers’ suit for cancella¬ 
tion of note and return of properties 

I assigned, so as to require remand of 
cause to court of state of which par- 
‘ ties to sale were citizens, even 
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though sellers assigned all their in¬ 
terests to foreign corporation remov¬ 
ing cause to federal court.—^Donald 
V. Rhoads, supra. 

81. U.S.—^Leadxnan v. I^dellty & 
Cas. Co. of N. Y., D.CW.Va., 92 
F.Supp. 782. 

Ga.—Clark v. Order of United Com^ 
mercial Travelers of America, 187 
S.E. 852, 54 Ga.App. 324. 

54 C.J. p 280 note 46. 

82. U.S.—Jones v. Republic Produc¬ 
tions, C.C.A.C^., 112 F.2d 672— 
Morris v. E. I. Du Pont De Ne¬ 
mours 6b Co., C.C.A.MO, 68 <F.2d 
788—Moore v. Maurer-Neuer Corp.» 
D.C.MO., 69 F.Supp. 690—Grelf v* 
Sears, Roebuck 6b Co., D.C.Idaho» 
48 F.Supp. 242—^Perris v. Wray* 
D,C.Okl., 22 F.Supp. 136. 

54 C.J. p 280 note 48. 

83. U.S.—^Moore v. Maurer-Neuer 
Corp., D.C.MO.* 59 F.Supp. 690. 

54 ax p 280 note 49. 

I ConeiirTeiLt aegligenoe 

Where - eoncurrent negligence of 
resident and nonresident defendants, 
is basis of alleged joint liability, case 
is not o^nanly removable unless 
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contract,84 notwithstanding plaintiff could have pro¬ 
ceeded against the individual defendants several¬ 
ly,85 unless the joinder of defendant whose pres¬ 
ence would prevent removal may be disregarded, 
hi accordance with the principles discussed infra 
subdivisions b-e of this section. An action is re¬ 
movable only where the cause of action stated 
against the nonresident is actually the only cause 
of action involved in the controversy.®® 

The foregoing rule preventing removal applies 
to an action at law where under the state or lo¬ 
cal law the joinder is proper,®^ even though the 
law as enforced in the federal courts may be to 
the contrary,8® or where there is reasonable ground 
for doubt as to the question of the joint liability 
which plaintiff alleges, and the question is an open 
one,®® even though the facts might subsequently 
show nonliability of the resident defendant or plain¬ 
tiff's inability to recover as against such resident 
defendant.®® 

The joinder of a nonresident defendant against 
whom no cause of action is stated or actually ex¬ 
ists furnishes no ground for removal.®^ If the 
joinder of resident and nonresident defendants was 
not fraudulent, whether a case could ultimately 
be found against the nonresident is immaterial on 
the question of removal.®® 


Motive or purpose of joinder. In the absence 
of fraud or bad faith, the motive of plaintiff in 
joining a defendant whose presence prevents re¬ 
moval is immaterial,®® and plaintiffs joinder of such 
defendant will prevent removal where the cause 
of action set up is joint even though the joinder 
was for the express purpose of preventing re- 
moval.®4 

b. Failure to State Cause of Action 

While It has been held that removal Is not prevented 
by the mere Joinder of a resident defendant If there Is 
a failure to state a cause of action against him, there 
is some authority to the effect that a plaintiff's right to 
retain the action in the state court should not be de¬ 
feated, in the absence of fraud or bad faith, by a mere 
failure to state a cause of action against a resident 
defendant. 

The holdings as to the effect, in the absence of 
a claim or showing of fraud or bad faith, of plain¬ 
tiffs failure, in attempting to state a joint cause of 
action against defendants, to state a cause of ac¬ 
tion against a defendant whose presence as a par¬ 
ty would prevent removal are not wholly recon¬ 
cilable.®® It has been asserted that in order that 
the presence of such defendant should prevent re¬ 
moval, plaintiffs pleading should show with at least 
reasonable clearness that a cause of action is set 
forth against such defendant,®® and in many cases 


factual basis is false.—^Morris v. E 
I. Du Pont De Nemours & Co., C.C.A. 
Mo.. 68 F.2d 7S8. 

84b U.S.—^Milliken v. Transcontinen¬ 
tal Oil Co., D.C.Wyo., 53 F.Supp. 
381. 

54 C.J. p 280 note 50. 

85. U.S.—Chicago, R. I. & P. R. Co. 
V. Dowell, Kan., 33 S.Ct. 684, 229 

U. S. 102, 57 L.Ed. 1090. 

54 aj. p 280 note 51. 

86. U.S.—^Young v. Schmitt, D.C.Mo., 
25 F.Supp. 905. 

87. U.S.—^Norwalk v. Air-way Elec¬ 
tric Appliance Corp., C.C,A,N.T., 87 
P.2d 317, 110 A.L.R. 183->rensen 

V. Safeway Stores, D.C.Mont., 24 
F.Supp. 585—^Perris v. Wray, D.C. 
OkL, 22 F.Supp. 135. 

54 C.J. p 280 note 53. 

88. U.S.—^Alabama Great Southern 
R. Co. V. Thompson, 26 S.Ct. 161. 
200 U.S. ^06, 50 L.Ed. 441, 4 Ann. 
Cas. 1147—^Thomas v. Great North¬ 
ern R. Co., Wash., 147 IF. 83, 77 
C.C.A. 255. 

54 C.J. p 281 note 54. 

89. U.S.—Wells V. Missouri Pac. R. 
Co.. aCA-Ark., 87 P.2d 579—Mor¬ 
ris V. E. 1. Du Pont De Nemours & 
Co., C-OA-Mo., 68 F.2d 788. 

54 C.jr. p 281 note 55. 

90(. U.S.—^Lee v. Ford Motor Co., D. 
O.MO., 88 F.Supp. 852. 


91. U.S.—^Toung V. Schmitt, D.C.Mo., 
25 F.Supp. 905. 

i'aiiure to state cause of action 
against resident defendant gener¬ 
ally see infra subdivision b of this 
section. 

92. U.S.—^Watson v. Chevrolet Mo¬ 
tor Co. of St. LfOuis, C.C.A.MO., 68 
P.2d 686, certiorari denied Chevro¬ 
let Motor Co. of St. Louis v. Wat¬ 
son. 54 act. 716, 292 U.S. 637, 78 
L.Ed. 1490. 

93. U.S.—^Mecom v. Fitzsimmons 
Drilling Co., 52 S.Ct 84, 284 U.S. 
183, 76 LEd. 233, 77 A.L.R. 904— 
Albi V. Street & Smith Publica¬ 
tions, C.C.A.Wash., 140 F.2d 810— 
Norwalk v. Air-Way Electric Ap¬ 
pliance Corp,, C.C.A.N.T., 87 P.2d 
317, 110 A.L 1 .R. 183—^Morris v. E. 
I. Du Pont De Nemours & Co., C. 

C. A.MO., 68 P.2d 788—Harward v. 
General Motors Corp., D.C.N.C., 89 
F.Supp. 170—Robinson v. Missouri 
Pac. Transp. Co., D.C.Ark., 85 F. 
Supp. 235—^Hofibnan v. Metz, D.C. 
Pa., 81 F.Supp. 204—Jensen v. 
Safeway Stores, D.C.Mont., 24 P. 
Supp. 585—De Stefano v. Gregg, 

D. C.N.T., 24 F.Supp. 187—Ferris v. 
Wray, D.aOkl,, 22 F.Supp. 135— 

i Forrest v. Southern Ry. Co., D.C. 
S.a, 20 F.Supp. 851—SUer v. Mor¬ 
gan Motor Co., D.CJE^y., 15 F.Supp. 
i 468—Boehne v. Southwestern Bell 
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Telephone Co., D.C.Tex., 10 F.Supp. 
788. 

Cal.—^Peterson v. General Geophysi¬ 
cal Co., App., 185 P.2d 56. 

Ga.—^Phillips V. International Agr. 
Corp., 189 aE 54, 54 Ga.App. 761. 

Miss.—Sears, Roebuck & Co. v. Van 
Dolah, 194 So. 475, 188 Miss. 59. 

54 C.J. p 281 note 57. 

Fraudulent or sham Joinder see infra 
subdivision c of this section. 

94. U.S.—^Dudley v. Community Pub¬ 
lic Service Co., C.C.A.Tex., 108 P. 
2d 119—^Norwalk v. Air-Way Elec¬ 
tric Appliance Corp., C.C.A.N.T., 
87 P.2d 317, 110 A.L.R. 183—Morris 
V. E. I. Du Pont De Nemours & 
Co., C.CJLMO., 68 IP.2d 788—De 
Stefano v. Gregg, D.C.N.T., 24 F. 
Supp. 187—Gable v. Chicago, M., 
St P. & P. R. Co., D.C.MO., 8 P. 
Supp. 944. 

Cal.—Peterson v. General Geophysi¬ 
cal Co., App., 185 P.2d 56. 

64 C.J. p 281 note 58. 

95. U.S.—^McAllister v. Chesapeake, 
etc., R. Co., D.C.Ky., 198 P. 660. 
remand directed 37 S.Ct 274, 243 
U.S. 302, 61 L.Bd. 736. 

54 C.J. p 281 note 60. 

Failure to state cause of action as 
evidence of fraudulent Joinder see 
Infra subdivision o (2) of this sec¬ 
tion. 

96. U.S.—^Leverentz v. Chicago, etc., 

I R. Co.. D.C.Minn.. 7 F.2d 396. 



76 C.J.S. 


REMOVAL OF CAUSES 


§ 147 


it has been held or recognized, apparently apart 
from a consideration of the effect of fraud or bad 
faith, that removal is not prevented by the mere 
joinder of such defendant if there is a failure 
to state a cause of action against him,97 or if the 
charge of concurrent negligence is a mere brutum 
fulmen,98 and the state law, as interpreted by the 
highest court of the state, governs in respect of the 
statement of the cause of action.99 in a few cases, 
however, it has been held that plaintiff’s right to 
retain the action in the state court should not be 
defeated, in the absence of fraud or bad faith, by 
mere failure to state a cause of action against de¬ 
fendant whose presence as a party prevents remov- 
ali or, at least, by a mere failure, through inadvert¬ 
ence or want of skill, perfectly to state the facts 
constituting the cause of action,^ or by the fact 
that plaintiff’s pleading is subject to demurrer for 
such failure.9 In borderline situations, where it is 
doubtful whether the complaint states a cause of 
action against resident defendant, the doubt is or¬ 
dinarily resolved in favor of the retention of the 
cause in the state courts 


c. rzaudulent or Sham Joinder 

(1) In general 

(2) Evidence as to fraudulent joinder 
(1) In General 

The presence of a party whom the plaintiff has 
Joined with fraudulent intent for the purpose of pre¬ 
venting removal may be disregarded in determining 
the question as to removability and will not prevent 
removal if all jurisdictional requisites otherwise exist; 
but fraudulent or sham joinder may not be predicated 
on the mere joinder of a defendant whose presence as a 
party prevents removal where the plaintiff has the right 
to join such defendant. 

The presence of a party whom plaintiff has joined 
with fraudulent intent for the purpose of preventing 
removal may be disregarded in determining the 
question as to removability and w-ill not prevent re¬ 
moval if all jurisdictional requisites otherwise 
exists Thus, the suit may be removed if the req¬ 
uisite diversity exists between plaintiff and the oth¬ 
er defendants and the other jurisdictional requi¬ 
sites exist, where a defendant who has no real con¬ 
nection with the controversy is joined in bad faith,® 
whether or not the local law recognizes a joint 


S7- U.S.—^Thiel v. Southern Pac. Co, 
C.C.A,Cal., 126 F.2d 710, certiorar: 
denied 62 S.Ct 1295. 316 U.S. 69S. 
86 L.Ed. 1767—^Knight v. Atlantic 
•Coast Line R. Co., CC.A.Ga., 73 
P.2d 76, 99 A.L.R. 405—Norwood 
V. Carolina Power & Light Co., L. 
C.S.C., 74 F.Supp. 483—^Myers v 
Atchison, T. & S. F. Ry. Co., D.C. 
3Io., 53 F.Supp, 677—Gallahar v 
George A. Rheman Co., D.C.Ga.. 50 
F.Supp. 666—Schwartz v. John A, 
Roebling's Sons Co., D.C.W.Va., 48 
P.Supp. 346—^Perry v. Standard Oil 
Co., D.C.Miss., 16 IF.Supp. 563. 

♦Ga.—Southeastern Greyhound Lines 
V. Estes, 22 S.E.2d 679, 68 Ga.App. 
248—^Powell V. Young, 193 S.E. 358, 
56 GaJiLpp. 613. 

Hlch.—^Tlce V. Wright, Hoyt & Co„ 
280 N.W. 19, 284 Mich. 436. 

J^.C.—Sharpe v. Shell Eastern Petro¬ 
leum Products Co., ISO S.E. 570, 
508 N.C. 339—Smith v. Westchester 
JFire Ins. Co., 169 S.E. 658, 204 N. 
•C. 770—^Brown v. Southern Ry. Co., 
167 S.E. 479, 204 N.C. 25. 

154 C.J. p 281 note 62. 

Afilrmative showing of nonllahility 
When it affirmatively appears from 
complaint that one Joined as defend¬ 
ant is not liable, he should be dis¬ 
regarded in testing right of the other 
defendant to remove cause.—^Peters 
V. Plains Petroleum Co., aCJLOkl., 
43 P.2d 49—Celia v. Brown, CGA. 
Mo., 144 F. 742. 

98. N.C.—Smith v. Westchester Fire 
Ins. Co., 169 S.E 658, 204 N.a 770 
—^Brown v. Southern Ry. Co., 167 
S.E. *479, 204 NC. 25. 

-^Brutum fulmen’" defined see 12 C 
J.S. p 374 note 53, 


29- U.S.—Cathey v. Charlotte, D.C. 
N.C., 34 P.2d 352—Hancock v. Mis- 
souri-Kansas-Texas R. Co., D.C. 
Okl., 28 F.2d 45. 

C.J. p 281 note 63. 

1. U.S.—^Bvans v. Felton, C.C.I11., 96 
F. 176. 

54 C.J. p 281 note 66. 

2. U.S.—^Richardson v. Southern 
Idaho Water Power Co., D.C.Idaho, 
209 F. 949. 

54 C,J. p 281 note 68. 

A merely defective statement of 
plaintiffs action against a resident 
defendant does not warrant a re¬ 
moval.—^Albi V. Street & Smith Pub¬ 
lications, C.C.A.Wash., 140 P.2d 310 
—^Robinson v. Missouri Pac. Transp. 
Co., D,C.Ark,, 85 F.Supp. 236. 

3. U.S.—^Riser v. Southern R. Co., 
C.C.S.a. 116 F. 215. 

4. U.S.—Albl V. Street & Smith 
Publications, C.C.A.Wash., 140 F. 
2d 310—^Robinson v. Missouri Pac. 
Transp. Co., D.C.Ark., 85 F.Supp. 
235. 

5. U.S.—Updike v. West, C.A.Okl., 
172 F.2d 663, certiorari denied 69 
S.Ct. 1050, 337 U.S. 908, 93 L.Ed. 
1720^Jones v. Republic Produc¬ 
tions, C.C.A.Ca!.. 112 F.2d 672— 
Leonard v. St. Joseph Lead Co., 
C.C.A.MO., 75 F.2d 390—Morris v. 

B. I. Du Pont De Nemours & Co., 

C. C.A.MO., 68 P.2d 788—Cox v. 
Early, C.C.A.Ark., 85 F.2d 891— 
Martin v. Norfolk & W. Ry. Co., 
C.C.A.W.Va.. 43 P.2d 293—Tinney 
V. McClain, D.C.Tex., 76 F.Supp. 
694—Barber v. Dunlop Tire & Rub¬ 
ber Corp., D.C.MO., 72 F.Supp. 789 
—Gunderson v. Barber Asphalt 
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Corp., D.C.N.Y., 71 F.Supp. 40— 
Hoge V. Port Smith Gas Co., D.C. 
Ark., 37 F.Supp. 71—^Bagwell v. 
Southern Ry. Oo., D.C.S.C., 21 F. 
Supp. 751—Lincoln Mine Operating 
Co. V. Manufacturers Trust Co., 
D.C.Idaho, 17 F.Supp. 499—^Bern- 
blum V. Travelers’ Ins. Co., D.C. 
Mo., 9 F.Supp. 34. 

Ark.—Missouri Pac. R. Co. v. Miller, 
41 S.W.2d 971, 184 Ark. 61, certio¬ 
rari denied 62 S.Ct. 210, 284 U.S. 
6S8, 76 L.Ed. 580. 

54 C.J. p 282 note 70. 

Allegations as to fraud in petition 
for removal see infra § 215. 
Znoeption. of doctrine 
Doctrine of fraudulent Joinder 
originally was a Judicial pronounce¬ 
ment intended to protect nonresident 
defendants from any misstatement 
of fact or misjoinder of parties or 
causes of action knowingly made by 
plaintiffs for purpose of conferring 
jurisdiction on, or defeating removal 
to, federal court.—^Bentley v. Halli¬ 
burton Oil Well Cementing Co., C.A. 
Tex., 174 F.2d 788. 

3. U.S.—Wells V. Missouri Pac. R. 
Co.. C.C.A.Ark., 87 P.2d 579—Good 
v. Hartford Accident & Indemnity 
Co.. D.C.S.C., 39 F.Supp. 476. 

Cal.—Corpus Jtiris cited in Peterson 
V. General Geophysical Co., App., 
185 P.2d 66, 61. 

Ga.—Georgla-Carollna Brick & Tile 
Co. V. Merry Bros. Brick & Tile Go., 
44 S.E.2d 63, 75 GaApp. €37—Ed¬ 
wards V. American Telephone & 
Telegraph Co., 189 S.E 732, 55 Ga. 
App. 234—^Phillips V. International 
Agr. Corporation, 189 S.E. 54, 54 
Ga.App. 75L 
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liability,7 whether or not the joinder is fair on its 
face,S and even though plaintiff’s pleading in 
form sets out a joint cause of action against de¬ 
fendants.® The word “fraud*’ used in this sense 
is not used in its popular or ordinary meaning, 
but signifies the result of plaintiff’s, either inten¬ 
tionally or otherwise, joining as party defendant 
one who cannot under the evidence submitted be 
jointly liable.!® The fraud in making allegations 
which seemingly exclude federal jurisdiction for 
removal from the state courts need not be intention¬ 
al fraud, but may be constructive fraud in legal 
intendment,!! as where plaintiff joined a resident 
defendant through a mistake of fact which might by 
the exercise of diligence have been discovered.!^ 
If there is no basis whatever for the assertion of 
liability against the resident defendants, a conclu¬ 
sion that they were joined fraudulently is justi- 
fied.!3 

The case is not removable unless the claim of 
joint liability clearly constitutes a fraudulent scheme 
or device to prevent removal of a case which in 
truth involves only a separable controversy be¬ 
tween citizens of different states and which the only 
real defendant has a right to remove.!^ Thus, 


fraudulent or sham joinder may not be predicated 
on the mere joinder of a defendant whose presence 
as a party prevents removal, where plaintiff has the 
right to join such defendant,!® where there is rea¬ 
sonable ground for plaintiff’s belief that the de¬ 
fendant whose presence would prevent removal is 
liable,!® or where, according to some cases, the 
right to join defendants under certain circumstances 
is an open one in the state in which action is 
brought and there are reasonable grounds for plain¬ 
tiff’s belief that such right will be upheld,!*^ even 
though the joinder is made to prevent removal,!® 
and the defendant whose presence prevents remov¬ 
al!® or all defendants^O may not, in fact, be liable. 
The misjoinder of parties or causes of action does 
not, without more, amount to a fraudulent joinder; 
there must be a deducible bad faith purpose to de¬ 
feat federal jurisdiction.^! 

Necessity of fraudulent joinder of all defendants. 
The fact that a defendant is fraudulently joined 
does not give the right to remove where another or 
other defendants, whose presence, if given effect, 
will prevent removal, are joined, with respect to 
whom no claim of fraudulent joinder is made.®^ 


3Lia.—^Loweir v. Zorn, App., 157 So 
826. 

Miss.—Sears, Boebuck & Co. v. Tan 
DolaJi, 194 So. 475, 188 Miss. 59. 
N.C.—Kelly v. Great Atlantic & Pa¬ 
cific Tea Co„ 183 S.E. 291, 209 N.C. 
839—Sharpe v. Shell EJastem Pe¬ 
troleum Products Co., ISO S.B. 570, 
208 X.C. 339—Overton v. Southern 
By. Co., 163 S.E. 898. 202 N.C, 848 
—Culp V. Lincoln Nat. Life Ins. 
Co., 161 S.B. 717, 202 N.C. 87. 

54 C.J. p 282 note 77. 

7. U.S.—Wilson V. Republic Iron, 
etc., Co, Ala., 42 S.Ct. 35. 257 U.S. 
92, 66 L.Ed. 144. 

54 C.J. p 283 note 78. 

8. U.S.—Wells V. Missouri Pac. R. 
Co., C.C.AArk.. 87 P.2d 579—Mar¬ 
tin V. Norfolk & W. Ry. Co.. C.C.A. 
W.Va., 43 F.2d 293—Newton v. 
Southern Grocery Stores, D.C.S.C., 
16 F Supp. 164. 

Ga.—Georgia-Carolina Brick & Tile 
Co. V. Merry Bros. Brick & Tile Co., 
44 S.B.2d 63. 76 Ga.App. 637. 

La .—^Lowery v. Zorn, App., 157 So. 
826. 

N.C.—Sharpe v. Shell Eastern Petro¬ 
leum Products Co.. 180 S.R 570, 
208 N.C. 339. 

64 C.jr. p 283 note 79. 

3, Miss.—Sears, Roebuck ^ Co, v. 
Tan X>olah, 194 So. 47*5, 188 Miss. 
69, . 

54 CU. p 283 note 80. 

20.»*TJ.S.—Scherrer v. Poster, D.C. 
lU., 6 P.2d 236, 239. 


La—^Lowery v. Zorn. App.. 157 So. 
826. 828. 

11. U.S.—Tinney v. McClain. D.C. 
Tex.. 76 F.Supp. 694. 

12. U.S.—^Polito V. Molasky, C.C.A. 
Mo.. 123 F.2d 258. certiorari denied 
62 S.Ct. 632, 315 U.S. 804. 86 L.Ed. 
1204—Tinney v. McClain, D.C.Tex., 
76 F.Supp. 694. 

13. U.S.—'Weeker v. National En- 
amelingr & Stamping Co., Mo., 27 
set. 184, 204 U.S. 176, 61 L.Ed. 
430, 9 Ann.C^. 767—Albi v. Street 
& Smith Publications, C.C.A.Wash.. 
140 P.2d 310—Johnson v. Kurn, C. 
CA^Mo., 95 F.2d 629—^Lo^e v, St, 
Louis-San Francisco Ry. Co., C.C.A. 
Ark., 87 F.2d 418—Morris v, E. L 
Du Pont De Nemours & Co., C.C.A 
Mo., 68 P,2d 788—Robinson v. Mis¬ 
souri Pac. Transp. Co., D.C.Ark., 
85 F.Supp. 235—Allans v. Railway 
Exp. Agency, D.C.Mo., 60 F.Supp. 
565. 

14. U.S.—Morris v. B. L Du Pont 
De Nemours & Co., C.CA.M 0 ., 68 

_P.2d 788. 

15. U.S.—^Moore v. Maurer-Neuer 
Corp.. D.C-Mo., 59 F.Supp. 690— 
Jensen v, Safeway Stores, D.C. 
Mont., 24 F.Supp. 585. 

Cal.—Peterson v. General Geophysi¬ 
cal Co., App., 185 P.2d 56. 

La.—^Lowery v, Zom, App., 167 So. 
826. 

T.C.—^Palomino Mills v. Davidson 
Mills Corp., 52 S.B.2d 915, 230 N.C. 
286—^Howell v. Southern Ry. Co., 

4014 


183 S.B. 733, 209 N.C. 689—Wright 
V. Bemis Lumber Co., 169 S.E. 926, 
201 N.C. 184—Tron v. Sinclair Re¬ 
fining Co., 165 S.E. 879, 199 N.C* 
816. 

54 C.J. p 282 note 71. 

18. U.S.—^Morris v. B. I. Du Pont De* 
Nemours & Co., C.C.AM 0 ., 68 P.2d 
788—^Hans v. Railway Exp. Agen¬ 
cy, D.C.M 0 ., 60 F.Supp. 666—Good 
V. Hartford Accident & Indemnity 
Co„ D.C.S.C., 39 IP.Supp. 476. 

54C.J. p 282 note 72. 

17. U.S.—Dudley v. Community Pub¬ 
lic Service Co., C.C.A.Tex., 108 P.2d 
119. 

64 C.J. p 282 note 73. 

18; Cal.—^Peterson v. General Geo¬ 
physical Co„ App., 185 P.2d 66. 

La.—^Lowery v. Zorn, App., 167 So. 
826. 

N.C.—Palomino Mills v, Davidson 
Mills Corp., 52 S.B.2d 915, 230 N.C. 
286. 

54 C.J. p 282 note 74. 

19. U.S.—Tinney v. McClain. D.C. 
Tex., 76 F.Supp. 694^ 

54 C.J. p 282 note 76, 

20. S.C—Towlll V. Southern R. Co., 
114 SM 416, 121 S.a 447. 

54 C.J. p 282 note 76. 

21. U.S.—^Updike v. West; C.AOkl.. 
172 F.2d 663, certiorari denied 69 
S.Ct 1060, 337 U.S. 908, 93 L.Ed. 
,1720—^Leonard v. St Joseph Lead 
Co., C.C.A.]do., 75 F.2d 390-—Adkins 
V. Blakey, D.C.M 0 ., 88 F.Supp. 473. 

22. U.S.—Padgett V. Chicago, R. L 
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Fraudulent inclusion of party to render cause re^ 
movable. It seems that the presence of a defend¬ 
ant who has fraudulently been joined merely for the 
purpose of rendering a suit removable may be dis- 
regarded.23 

Fraudulent joinder of nonresident or defendant 
who seeks removal. Fraudulent joinder furnishes 
no ground for removal or retention of jurisdiction 
after removal when the alleged fraud consists in the 
joinder, without justification, of a nonresident de- 
fendant.24 Fraudulent joinder of defendant who 
seeks removal does not give the right to remove 
the suit.25 

(2) Evidence as to Fraudulent Joinder 

The burden of showing that the defendant whose 
presence, If given effect, wouid prevent removai, has 
been fraudulentiy Joined is on the party who relies 
on the existence of the aiieged fraud to support the re- 
movabiiity of th« action, and the existence of such fraud 
may be shown from the surrounding circumstances, but 
clear and convincing proof is required. 

The burden of showing that the defendant, whose 
presence, if given effect, would prevent removal, 
has been fraudulently joined is on the party who re¬ 
lies on the existence of the alleged fraud to sup¬ 
port the removability of the action.*® The exist¬ 


ence of such fraud may be shown from the sur¬ 
rounding circumstances,-^ but clear and convinc¬ 
ing proof is required,-® and the showing of fraud 
must be such as to compel the conclusion that the 
joinder is without right and is made in bad faith.29 
It has been held or recognized that the existence 
of fraudulent intent in joining a defendant is not 
shown b}^ e\'idenc€ merely that such defendant is 
a person of small means,®® or is insolvent,®^ or the 
fact, related to the preceding two circumstances, 
that a judgment against him cannot be collected,®® 
or the fact that the resident defendant was not 
joined in a similar prior action against the nonresi¬ 
dent defendant.®® So, according to some cases, 
the existence of fraudulent intent is not shown by 
evidence that plaintiff does not intend to prosecute 
the action to a conclusion against a defendant,®4 
but it has been held that the state court, on applica¬ 
tion of the nonresident defendant, should decline 
to proceed further and direct the cause to be re¬ 
moved to the federal court where plaintiff makes 
no attempt at the trial to prove the alleged cause 
of action against the resident defendant, and the 
evidence discloses that, when he filed his declara¬ 
tion, he did not intend to attempt to prove, and 
could not have proved, such alleged cause of ac¬ 
tion.®® 


& P. Ry. Co., C.C.A.Okl., 54 F.2d 
676, 

64 C.J. p 283 note 83. 

23. U.S.—^Pennsylvania R, Co. v. Al¬ 
legheny Valley R. Co., C.C.Pa., 25 
F. 113. 

24. U.S.—Toung v. Schmitt, D.C.Mo., 
25 F.Supp. 905. 

25. U.S.—EMails V. Kansas City Pub¬ 
lic Service Co., D.C.Mo., 51 F.Supp. 
562. 

Ky.—^Lilienthal v. Carpenter, 146 S. 
W. 2, 148 Ky. 50. 

26. U.S.—Russell v. Champion Fi¬ 
bre Co., N.C., 214 F. 963, 131 aCLA. 
259, certiorari denied 35 S.Ct. 200, 
235 U.S. 700, 59 KEd. 432. 

Burden of proof on motion to remand 
see infra § 304. 

27. U.S.—Clancy v. Brown, C,C.A. 
Mo., 71 F.2d 110—Price v. Southern 
Power Co., D.C.S.C., 206 IF. 496. 

54 C.J. p 283 note 87. 

Xvidenoe held to show Hraudnlent 
joinder 

N.C.—Culp V. Lincoln Nat Life Ins. 

Co., 161 S.B. 717, 202 N.C. 87. 
Svldence insufficient to show fimiid- 
ulent joinder 

U.S.—^Locke V. St Louis-San Fran¬ 
cisco Ry. Co., C.C.A.Ajk., 87 F.2d 
418—^Barrelson v. Missouri Pac. 
Transp. Co., aC.A,Ark., 87 F.2d 176 
—Gulf Refining Co. v. Morgan, CO. 
AjS.C., 61 P.2d 80—McLaughlin v. 
Arthur Murray School of Dancing, 


DC.Mo., 72 F.Supp. 791—Rosewar-i 
ren v. Consumers Co-op, Ass'n, D. 
C.Mo., 55 F.Supp. 753—Good V, 
Hartford Accident & Indemnity 
Co., D.CS.C, 39 F.Supp. 475—Hoff¬ 
man V. Metz, D.C.Pa., 31 F.Supp. 
204—^Harrod v. Missouri Pac. R. 
Co,, D,C,Ark., 26 F.Supp. 619—Cum¬ 
mings V. Riley Stoker Corp., D.C. 
Mo., 6 F.R.D. 5. 

Ark.—^Missouri Pac, R. Co. v. Shells 
186 S.W.2d 81, 208 Ark. 70. 

K 3 ^—^Busklrk v. Joseph, 233 S.W.2d 
524, 313 Ky, 773. 

Mo.—Garnett v. S. S. Kresge Co., 
App., 85 S.W.2d 167. 

N.J,—^Beaver Dam Cranberry Co. v. 
Pennsylvania R. Co., 15 A2d 613, 
126 N.J.Law 369. 

54 C.J. p 283 note 87 [aj. 

28. U.S.—^Phillips v. Davidson, D.C. 
S.C, 24 F.Supp. 184—Gable v, Chi¬ 
cago, M,. St P. & P. R. Co., D.C 
Mo., 8 F.Supp. 944. 

29. U.S.—Chesapeake & O. R. Co. v. 
Cockrell, Ky., 34 S.Ct 278, 232 U. 
S. 146, 68 L,Ed. 544—Martin v. 
Norfolk & W. Ry, Co., CC.A.W.Va., 
43 IP.2d 293—Stumpf v. Panhandle 
Eastern Pipe Line Co., D,C.Mo., 51 
F.Supp. 655—Wesner v. Gas Serv¬ 
ice Co., D.CMo., 45 F.Supp. 645. 

Ga.—Georgia-Carollna Brick & Tile 
Co. V. Merry Bros. Brick & Tile 
Co., 44 S.B.2d 63, 75 GaJlpp. 637— 
Phillips V, International Agr. Corp., 
189 S.E. 54, 54 GaJlpp. 75L 
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La.—^Lowery v. Zorn, App., 167 Bo. 
826. 

Allegations as to fraud in petition 
for removal see infra S 215. 

“The rule against fraudulent Join¬ 
der is never effective save in those 
cases where no other conclusion can 
be reached except that a defendant 
IS named without justification or ex¬ 
cuse for the sole purpose of depriv¬ 
ing the federal court of jurisdiction.'^ 
—Mails V. KAnsas City Public Serv¬ 
ice Co., D.C.Mo., 51 F.Supp. 562, 565. 

30. Ark.—^Missouri Pac. R. Co, v. 

Foreman, 119 S.W.2d 747, 196 Ark. 
636. 

La.—^Lowery v. Zorn, App., 157 So. 
826. 

54 C.J. p 283 note 88. 

31. Ark.—^Missouri Pac. R. Co. v. 

Foreman, 119 S.W.2d 7*47, 196 Ark. 
636. 

54 C.J. p 283 note 89. 

38. Ark.—^Missouri Pac. R. Co. v. 

Foreman, supra. 

S.C.—Able V. Southern R. Co., 52 S. 
EL 962. 73 S.C 173. 

33. U.S.—^Milliken v. Transcontinen¬ 
tal Oil Co., D.C.Wyo., 55 F.Supp. 
881. 

34. U.S.—Kraus v, Chicago, etc., R. 
Co., C.C.AWyo.. 16 F.2d 79. 

54 C.J. p 283 note 91. 

35. Miss.—Sears, RoebuckCo. v. 
Van. Dolah, 194 So. 475, 188 Miss. 
59. 
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While the fact that plaintiff had discontinued, 
after removal, an earlier action against defendant 
who now seeks to remove, is a circumstance tending 
to show fraud in joining a defendant whose pres¬ 
ence, if given effect, would prevent removal,^® 
it is not conclusive nor is the fact that a former 
suit was dismissed on the filing of a petition to re¬ 
move,^8 or the fact that there was an abortive at¬ 
tempt to dismiss the earlier action.28 

Where the evidence tends to show liability of 
the defendant whose presence prevents removal or 
is suflScient to take to the jury the question as to 
such liability, in general it is sufficient to show that 
the joinder was not fraudulent,^® and the mere 
failure of the jury to return a verdict against such 
defendant does not show that the joinder was 
fraudulent.^1 

The existence of fraudulent intent in joining a 
defendant, whose presence, if given effect, would 
prevent removal, may be based on the fact that 
plaintiff has made misstatements of fact in order to 
state a joint cause of action although he had knowl¬ 
edge of the facts ,^2 or could have had such knowl¬ 
edge if he had made the inquiiy which the law re- 
quires.45 A joinder is fraudulent if the facts al¬ 
leged in plaintiffs pleading with respect to resi¬ 
dent defendant appear to be so clearly false as to 
show that no factual basis exists for an honest be¬ 
lief on the part of plaintiff that there is a joipt 
liability,^^ or if it is clear that, under the law 


of the state in which the action is brought, the facts 
alleged by plaintiff as the basis for the liability of 
the resident defendant could not create a joint lia¬ 
bility against him and his codefendant^® 

The general rule is against a holding of fraudu¬ 
lent joinder,46 and, where the allegation of such 
joinder is made on the basis that no cause of ac¬ 
tion is stated against a resident defendant, any doubt 
should be resolved in favor of the retention of the 
cause in the state court.47 The joinder is not fraud¬ 
ulent if there is doubt whether the allegations with 
respect to the resident defendant are false, as 
when that question depends on the credibility of 
witnesses and the weight of the evidence ;48 and 
the case is not removable if there is a controversy 
or a factual question in the matter of fraudulent 
joinder the evidence must be compelling and 
one-sided in order to warrant removal where the 
petition on its face shows joint liability.®® 

While it is generally recognized that the fail¬ 
ure of plaintiff to state a cause of action against 
such defendant is at least a circumstance indicat¬ 
ing a fraudulent or sham joinder,®^ and in some 
cases the view has been taken that the failure of 
plaintiffs pleading to show on its face a cause of 
action against such defendant is of itself sufficient 
to show fraudulent joinder,®^ there is authority 
for the view that, while an inference of fraud may 
arise from such failure,®® such failure has evi- 


36. U.S—^Martin v. Norfolk & W, 
Ry. Co.. C.C.A,W.Va., 43 WM 293. 

54 C.^. p 283 note 92. 

37. U.S.—Martin v. Norfolk & W. 
Ry. Co., supra, 

54 C.jr. p 283 note 93. 

38. U.S—^Evans v. Sioux City Serv. 
Co., D.C.Iowa, 206 P. 841. 

39. U.S.—^Youngr v. Standard Oil Co., 
D.C.Cal., 36 F.2d 651. 

4a U.S.—^Locke V. St. Louis-San 
Francisco Ry. Co., C.C.A.Ark., 87 
P.2d 418—^Phillips v. Davidson, D. 
C.S.C., 24 F.Supp. 184. 

54 CJ*. p 284 note 96. 

41. Kan.—Hutson v. Imperial Royal¬ 
ties Co., 5 P.2d 825, 134 Kan. 378, 
85 A.D.R. 789. reheard 13 P.2d 298. 
135 Kan. 718, modified on other 
grounds and rehearing: denied 14 P. 
2d 658, 136 Kan. 176. 

La.—^Lowery v, Zorn, App., 167 So. 
826. 

J54 CX p 284 note 97. 

48 . U.S.—Jacobson v. Chicago, eta, 
R. Co., C.C.Minn., 176 P. 1004. 

64 C.J. p 284 note 98. 

43 . U.S.—Weeker v. National En¬ 
ameling, eta, Co., Mo., 27 S.Ct 184, 
204 U.S. 176, 51 L-Ed. 430, 9 Ann. 


Cas. 767—Gustafson v. Chicago, 
eta, R. Co., C.C.Mo., 128 P. 85. 

54 C.J. p 284 note 99. 

44. U.S.—^Leonard v. St. Joseph 
Lead Co., C.C.A.M 0 ., 75 P.2d 390— 
Morris v. E. I. Du Pont De Ne¬ 
mours & Co., C.C.AM 0 ., 68 P.2d 
788—^Barber v. Dunlop Tire & Rub¬ 
ber Corp., D.C.MO., 72 F.Supp. 789. 

46. U.S,—Rhodes v. Dierks Lumber 
& Coal Co., C.C.A.Ark., 108 P.2d 
846—^Leonard v. St Joseph Liead 
Co., C.C.A.M 0 ., 75 P.2d 390—Morris 
V. B. L Du Pont De Nemours & 
Co., C.CA-MO., 68 P.2d 788—Ad¬ 
kins V. Blakey, D.C.M 0 ., 88 F.Supp. 
473—^Myers v. Atchison, T. & S. P. 
Ry. Co., D.aMo., 53 F.Supp. 677— 
Lee V. Ford Motor Co., D.C.M 0 ., 
38 F.Supp. 852—^Meyerkorth v. Mc- 
Keoue, D.C.M 0 ., 4 P.R.D. 323. 

Ga.—^Thompson v. Pan-American 
Petroleum Corporation, 169 S.E. 
270, 46 GaApp. 791. 

46. Cal,—Peterson v. General Geo¬ 
physical Co., App., 185 P.2d 56. 

47. Cal.—Peterson v. General Geo¬ 
physical Co., supra. 

48. U.S.—^Leonard v. St. Joseph 
Lead Co., C.C.A.M 0 ., 75 F.2d 390~— 
Morris Y. E. 1. Du Pont De Ne- 

1016 


mours & Co., C.C.A.M 0 ., 68 P.2d 
788—^Rosewarren v. Consumers Co¬ 
op. Ass'n, D.C.M 0 .. 55 F.Supp. 753' 
— ^Lee V. Ford Motor Co., D.C.M 0 ., 
38 F.Supp. 852. 

49. U.S.—Wesner v. Gas Service Co., 
D.C.MO., 46 F.Supp. 645. 

“Fraudulent joinder is never en¬ 
tertained ■V7her6 there is any contro¬ 
versy, ho-v^ever slight on the facta 
of the case.”—EMails v. Kansas City 
Public Service Co., D.C.M 0 ., 61 P. 
Supp. 562, 665. 

50. U.S.—'Wesner v. Gaa Service- 
Co., D.C.M 0 ., 45 F.Supp. 645. 

51. U.S.—^Price v. Southern Power* 
Co., D.C.S.C., 206 F 496. 

54 C.J. p 284 note 1. 

Failure to state cause of action in 
general as affecting removal see 
supra subdl'vrision b of this section. 

52. U.S.—^Toadvine v. Cincinnati, N. 
O. & T. P. Ry. Co., D.C.Ky., 20 
F.Supp. 226. 

Ky.—Overton v. Southern Ry. Co.* 
163 S.E. 808, 202 N.C. 848. ' 

54 C.J. p 284 note 2. 

53. U.S.—^Richardson v. Southern 
Idaho Water Power Co., D.C.Idaho„ 
209 F. 949. 
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dentiary value only,54 and does not conclusively 
show fraudulent intent.55 In such case the ques¬ 
tion whether a cause of action is stated depends on 
the state or local law,5® In determining whether 
plaintiiFs claim of joint liability is a fraudulent 
device to prevent removal, the court is not required 
to consider more than whether there was a real 
intention to obtain a joint judgment, and whether 
there was colorable ground for it shown ;57 and 
the court will not examine plaintiff’s pleading close¬ 
ly enough to determine whether a flaw might be 
found in it on {he interposition of a special demur¬ 
rer nor is the test whether the complaint would 
be subject to a motion to make more definite and 
certain,®^ 

d. Action against Employer and Employee 

In accordance with general rules and subject to ap¬ 
plicable qualifications and limitations an action against 
a resident employee and his nonresident employer is 
not removable. 

The question with respect to the removability of 
actions in which a joint cause of action against sev¬ 
eral defendants is set up frequently arises in ac¬ 
tions against employers and employees in which 


the residence or citizenship of the employee de¬ 
fendant is such that if his presence as a party is 
given effect the action would not be removable, and 
in accordance -vvith general rules and subject to ap¬ 
plicable qualifications and limitations, such an ac¬ 
tion is not removable,®® as, for example, where 
plaintiff seeks to enforce liability for injury re¬ 
sulting from joint and concurrent fault or action 
of all defendants.®! This rule preventing removal 
has been recognized or applied where defendant em¬ 
ployer is not charged with any act of concurrence 
or direction, but is charged solely as the principal 
or master for the alleged tort of the defendant em- 
ployee,®2 as, for example, where the action is 
against a railroad company and its employee or em¬ 
ployees,®® including an engineer or conductor.®** 

The case is removable, however, if the alleged 
employer proves that the relationship of master and 
servant did not in fact exist or that the facts as¬ 
serted as the basis of the servant’s liability are oth¬ 
erwise false in particulars w^hich destroy that ba¬ 
sis,®® or that the negligence is of a kind for which, 
under the local law, the servant clearly cannot be 
held responsible;®® and the rule permitting removal 


64. XJ.S.—^Richardson v. Southern 
Idaho Water Power Co., supra. | 

65. U.S.—^Richardson v. Southern 
ldah .0 Water Power Co., supra. 1 

54 C. J. p 284 note 5. 

66. U.S.—Chicago, etc., R, Co. v. 
Schwyhart, Mo., 33 S.Ct 250, 227 

U. S. 184, 57 LuEd. 473. 

N.J.—Welnrlb v. Ohmer Register Co., 
6 A.2d 489, 122 K.J.Law 624. ' 

B7. TJ.S.—Oilcago. R. I. & P. R. Co. 

V. Schwyhart, Mo., 33 S.Ct. 260, 
227 U.S. 184, 67 L..Ed. 473—Smith 
V. Southern Poe. Co., C.A.Or., 187 
F.2d 397—^Bolstad v. Central Sur. 
& Ins. Corp., C.C.A.Minn., 168 F.2d 
927—Ervin v. Texas Co., C.C.A. 
Ark., 97 F.2d 806—Locke v. St 
Louls-San Francisco Ry. Co., C.C.A. 
Ark., 87 F.2d 418—Culp v. Baldwin, 
C.C.A.Ark„ 87 F.2d 679—WeUs v. 
Missouri Pac. R. Co., C.C.A.Ark., 
87 F.2d 579—^Huffman v. Baldwin, 
C.C.A.Ark., 82 F.2d 5, certiorari 
denied Baldwin v. Huffman, 57 S. 
Ct 12, 299 U.S. 560, 81 L.Ed. 465— 
Leonard v. St Joseph Lead Co., 
C.C.A.MO., 76 F.2d 390—Morris v. 
E. I. Du Pont De Nemours & Co., 
C.C.A.MO., 68 tP.2d 788—Robinson 
V. Missouri Pac, Transp, Co., D.C. 
Ark., 85 F.Supp. 235—Donaldson v. 
Tucson Gas, Electric Light & Pow¬ 
er Co., D.C.Ariz., 14 F.Supp. 246. 

68. U.S.—^Bolstad v. Central Sur. & 
Ins. Corp., C.CA..Minn., 168 F.2d 
927—Ervin v. Texas Co., C.C.A. 
Ark., 97 F.2d 806—^Huffman v. 
Baldwin, C.aA-Ark., 82 F.2d 6, cer¬ 
tiorari denied Baldwin v. Huffman, 


57 S.Ct 12, 299 U.S. 550, 81 L.Ed. 
405—^Morris v. E. I. Du Pont De 
Nemours & Co., CC.A.MO., 68 F.2d 
788—^Robinson v. Missouri Pac, 
Transp. Co., D.C.Ark., 85 F.Supp. 
236—Judd V. Oregon Short Line 
R. Co., D.O.Idaho, 4 F.Supp. 657. 
Cal.—^Peterson v. General Geophysi¬ 
cal Co., App., 185 P.2d 56. 

54 C.J. p 284 note 7, 

59. U.S.—Smith v. Southern Pac. 
Co., CJLOr., 187 F.2d 397. 

60. U.S.—^Tounger v. Baldwin, C.C. 
A.Ark., 89 P.2d 222—Morris v. B. 
I. Du Pont De Nemours & Co., C.C. 
A.Mo., 68 P.2d 788—^Landreth v. 
Phillips Petroleum Co., D.C.Mo., 
74 F.Supp, 801—Wesner v. Gas 
Service Co., D.C.Mo., 45 (F.Supp. 
645 — ^Hoge V. Port Smith Gas Co., 
D.C.Ark., 37 F.Supp. 71—Johnson 
V, Missouri Pac. Transp. Co., D.C. 
Mo., 25 F.Supp. 692—Govero v. 
Pittsburgh Plate Glass Co., D.C. 
Mo„ 25 F.Supp. 628—Newton v. 
Southern Grocery Stores, D.C.S.C., 
16 F.Supp. 164. 

N.C.—^Palomino Mills v. Davidson 
Mills Corp., 52 S.E.2d 9X5, 230 N.C. 
286. 

54 C.J. p 284 note 10. 

The test was whether employee 
had any real connection with the con¬ 
troversy—^Jensen v. Safeway Stores, 
D.C.Mont, 24 F.Supp. 585. 

61. U.S.—Dudley v. Community Pub¬ 
lic Service Co., dCA^Tex., 108 F.2d 
119—^Morris v. E. I. Du Pont De 
Nemours & Co., C.C.A.MO., 68 F.2d 
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788—Landreth v. Phillips Petro- 
leum Co, D.C.Mo., 74 F.Supp. 801. 
N.C.—Wachovia Bank & Trust Co. v. 
Southern Ry. Co., 183 S.B. 620, 209 
N.C. 304. 

54 C.J. p 285 note 11. 

62. U.S.—Morris v. B. I. Du Pont De 
Nemours & Co., C.C.A.M 0 ., 68 P.2d 
788—^Jensen v. Safeway Stores, D. 
C.Mont., 24 F.Supp. 585—Newton v. 
Southern Grocery' Stores, D.C.S.C., 
16 F.Supp. 164. 

54 C.J. p 285 note 12. 

63- U.S.—^Martin v. Norfolk & W. 

Ry. Co., C.C.A.W.Va., 43 F.2d 293. 

54 C.J. p 285 note 13. 

64. U.S.—Martin v. Norfolk & W. 
Ry. Co., supra. 

Ark.—^Missouri Pac. R. Co. v. Thom¬ 
as, 124 S.W.2d 820, 197 Ark. 565. 
NJ".—^Piper v. Erie R. Co., 162 A. 
643, 9 N,J.Misc. 40. 

N.C.—^Howell V. Southern Ry. Co., 
183 S.B. 733, 209 N.C. 589. 

54 C.J. p 285 note 14. 

65. U.S.—^Morris v. B. I. Du Pont 
De Nemours & Co., C.C.A.M 0 ., 68 
P.2d 788. 

54 0«J. P 283 note 82. 

66. U.S.—^Allison V. Great Atlantic 
& Pacific Tea Co., C.C.A.N.C., 99 
F.2d 607—^Leonard v. St. Joseph 
Lead Co., C.C.A.M 0 .. 75 F.2d 390— 
Morris v. B. L Du Pont De Ne¬ 
mours & Co., C.C.A.M 0 ., 68 F.2d 
788—^Toadvine v. Cincinnati, N. O. 
& T. P. Ry. Co., D.CJtCy., 20 F. 
Supp. 22$. 

54 C.J. p 283 note 82. 
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has been applied or recognized where no cause of ac¬ 
tion is stated against an employee joined as de¬ 
fendant with his employer.® 

e. Action against Lessor and Lessee or Keceiver 
of Lessee 

Where the residence or citizenship of either defend¬ 
ant is such as to prevent removal If his presence as a 
party is given effect, removability has been denied where 
a Joint cause of action sounding in tort is set up against 
the lessor and lessee of certain property or against the 
lessor and receiver of the lessee; and the rule permit¬ 
ting removai has been applied where no cause of action 
Is stated against a lessor joined as defendant with his 
lessee. 

Where the residence or citizenship of either de¬ 
fendant is such as to prevent removal if his pres¬ 
ence as a party is given effect, removability has 
been denied where a joint cause of action sounding 
in tort is set up against the lessor and the lessee of 
certain property,®® including the lessor and lessee of 
a railroad,®^ or against the lessor and the receiver 
of the lessee."® The rule permitting removal has 
been applied or recognized where no cause of ac¬ 
tion is stated against a lessor joined as defendant 
with his lessee.*^! 

§ 148. Change in Personnel 

Intervention as affecting the right to removal 
on the ground of diversity is considered infra 
§ 149, and the effect of elimination of a defendant 
by the plaintiff or the court is considered infra § 
150. 


Examine Pocket Parts for later cases. 


§ 149. -Intervention 

An Intervener who enters the court where the 
original action is pending is bound to accept the issues 
as made therein, and may not change the nature of the 
action so as to affect the right of removal. 

An intervener who enters the court where the 
original action is pending is bound to accept the 
issues as therein made, and may not change the 
nature of the action -so as to affect the right of re- 
movalJ 2 Thus, where the nature o{ the action pre¬ 
vents removal the intervention of plaintiffs attorney 
to enforce his statutory lien does not render the 
action removable because of diversity of citizen¬ 
ship between the intervener and defendant ;73 and 
in an action against a national bank for which a 
receiver was subsequently appointed, a voluntary ap¬ 
pearance and intervention by the receiver as de¬ 
fendant will not affect the right of removal, not¬ 
withstanding diversity of citizenship between him 
and plaintiff.74 

§ 150, —- Elimination of Defendant by 
Plaintiff or Court 

If the necessary diversity exists between the plain¬ 
tiff and the remaining defendant or defendants, and the 
other Jurisdictional requisites are present, the suit be¬ 
comes removable where the plaintiff voluntarily dismisses 
or discontinues as to a de^'endant or defendants whose 
presence prevents removal; but the rule Is otherwise 
in the case of a disposition of the suit as to such de- 


xronfeasooce and oulssloa. 

In action against nonresident cor¬ 
poration, Joinder as defendant of 
resident foreman who was allegedly 
negrligent, only because of nonfeas¬ 
ance and omission, did not prevent 
removal of case to federal court.— 
Hane v. Mid-Continent Petroleum 
Corporation, D.C.Okl., 43 F.2d 40^ 
Davis V. St Louis & S. P. Ry. Co., D. 
C.Okl., 8 P.Supp. 619. 

S7. XJ.S.—Knight v. Atlantic Coast 
Line R. Co, C.C.AGa., 73 P.2d 76, 
99 AL.R. 405—Clancy v. Brown, 
C.C.A.MO., 71 P.2d 110—Gulf Re¬ 
fining Co. V. Morgan, C.C.A.S.C., 
61 P.2d 80—^Hane v. Mid-Continent 
Petroleum Corporation, D.aOkl., 43 
lP.2d 406—Burns v. Carolina Power 
& Light Co., D.C.S.C., 88 P.Supp. 
767—Norwood v. Carolina Power 
& Light Co., D.C.S.C., 74 P.Supp. 
488—Sperry v. Wabash R. Co., D. 
0.111., 52 P.Supp. 837—"^oadvine v. 
Cincinnati, N. O. & T. P. Ry. Co., 
- D.C.Ky., 20 P.Supp. 226—Stogner 
V. Jackson, D.C.S.C., 12 P.Supp. 413 
—Andrews v. Norddeutscher Lloyd 
- (Bremen), D.C.N.T., 12 P.Supp. 129. 
Ga.-^Pan-American Petroleum Corpo¬ 
ration V. Williams, 165 S.B. 473, 
45 GaApp. 490. 


Okl.—Chicago, R. I. & P. Ry. Co. v. 

Witt, 291 P, 69, 144' Okl. 246. 

64 C.J. p 281 note 64. 

Failure to state cause of action gen¬ 
erally see supra subdivision b of 
this section. 

Prayer for discovery 
Pact that petition in suit on acci¬ 
dent policy against nonresident in¬ 
surer and its resident agent prayed 
discovery against agent of applica¬ 
tion for Insurance was held Insuffi¬ 
cient to confer Jurisdiction on the 
state court, especially where petition 
did not invoke equitable relief, was 
not sworn to, and did not show com¬ 
pliance with statute relating to dis¬ 
covery.—Clark V. Order of United 
Commercial Travelers of America, 
187 S.E. 852, 54 GaApp. 324. 

ea U.S.—^Illinois Cent. R. Co. v. 
Sheegog, Ky., 30 S.Ct 101, 216 U. 
S. 308, 54 L.Ed, 208. 

64 G,J. Xf 285 note 17. 

Lessor and lessee as necessary par¬ 
ties see supra $ 139. 

69. U.S.—Illinois Cent R. Co. v. 

Sheegog, supra 
64 C.J. p 286 note 17. 

1018 


7a U.S.—Central Ohio R. Co. v. Ma¬ 
honey, Ohio. 114 F. 732, 62 C.<!:.A. 
364. 

Contra Chamberlain v. New York, L. 
B. & W. R. Co., C.C.Ohio, 71 P. 636. 

71. U.S.—Axllne v. Toledo, etc., R. 
Co., CCOhio, 138 P. 169—Huklll 
V. Maysville, etc., R. Co.. ac.Ky., 
72 tp. 745. 

Failure to state cause of action gen¬ 
erally see supra subdivision b of 
this section. 

72. U.S.—Hartwell v. Texas Consol. 
Oils, D.C.Tex., 94 P.Supp, 609. ' 

Effect of intervention after removal 
see infra § 286. 

Right of intervener to remove gen¬ 
erally see infra § 202. 

73. U.S.—^Thompson v. CThlcago, etc., 
B. Co., D:C.Minn., 14 P.2d 230— 
Miner v. Chicago, etc., R. Co., 179 
N.W. 483, 147 Minn. 21. 

Nature of causes removable in gen¬ 
eral see supra §6 9-27. 

74. U.S.—Neely v. Planters^ Nat. 

.Bank of Clarksdale, * Miss., D.C. 

' Miss., 48 P.2d 266. ' 
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fendants othemise than by the voluntary act of plain- r 

tiff. I 

If the necessary diversity exists between plaintiff ' 
and the remaining defendant or defendants, and i 
the other jurisdictional requisites are present, the ‘ 
suit becomes removable where plaintiff voluntarily i 
dismisses or discontinues as to a defendant or de- . 
fendants whose presence prevents removal,*® or i 
where, regardless of whether formal dismissal has : 
been entered, plaintiff has settled the controversy 
with such detendaht,*^ as where, for a considera¬ 
tion, he has not only entered into a covenant not 
to prosecute his cause of action against such de¬ 
fendant, but has dismissed with prejudice an iden¬ 
tical cause of action against such defendant in 
the state court of a sister state and the same 
rule has been applied where plaintiff suggests the 
death of the resident defendant and elects to pro¬ 
ceed against the nonresident alone.*^* 

The cause does not become removable, however, 
in the case of a disposition of the suit as to the 
defendant or defendants whose presence prevents 
removal, otherwise than by the voluntary act of 
plaintiff,*^ 9 as, for example, where there is an in¬ 
voluntary dismissal or nonsuit,^0 a directed ver- 
dict,Sl the sustaining of a demurrer to the evi¬ 
dence,or a judgment of reversal on appeal.^3 


Moreover, a dismissal as to the resident defend¬ 
ant applies only to the case on trial in the state 
court, and not to other cases where no such ac¬ 
tion has been taken.*^ A mere request for an im¬ 
mediate trial between plaintiff and the nonresident 
defendant after a demurrer has been sustained in 
favor of the resident defendant and plaintiff has 
given notice of intention to appeal does not con¬ 
stitute an election to pursue the nonresident defend¬ 
ant onl 3 % and does not render the case removable.^5 
A voluntary dismissal of one nonresident defend¬ 
ant does not affect the removability of the cause 
against another.*® Where the state court has ju¬ 
risdiction of the subject matter of an action ag^ainst 
resident and nonresident defendant, but the resident 
has a valid objection to the venue on the ground 
of his privilege to be sued in another county, if 
the state court sustains a plea of privilege of the 
resident defendant based on the question of ven¬ 
ue, the case is removable on the petition of the non¬ 
resident defendant.**^ 

Failure to serve process or to bring defendant 
into court While the mere failure to serve proc¬ 
ess on the defendant or defendants whose presence 
•prevents removal does not, it seems, render the suit 
removable,** at least, where there was an attempted 


7B. U.S.—^Halsey v. Minnesota-South 
Carolina Land & Timber Co., D.C. 
S.C., 54 F.2d 933—Corpus Jtirls 
<ltLOted in Eliscu v. Paramount Pic¬ 
tures, D.C.Cal., 73 F.Supp. 881, 883 
—'Kincheloe v. Hopkins, D.C.Okl., 
4 F.Supp. 196. 

Ga.—^Rich’s Inc. v. Andrews, 17 S.E. 

2d 588, 66 Ga.App. 1S7. 

Ind.—State ex rel. Allis-Chalmers 
Mfgr. Co. V. Boone Circuit Court, 
86 N.E.2d 74, 227 Ind. 327. 

Mo.—Orr v. Shell Oil Co., 177 e.TV.2d 
608, 352 Mo. 288— Garnett v. S. S. 
Kresge Co., App., 85 S.W.2d 157, 
N.J.—Bea%-ep Dam Cranberry Co. v. 
Pennsylvania R. Co., 15 A.2d 613, 
125 N.J.Law 369. 

54 O.J. p 285 note 23. 

76. U.S.—Gable v. Chicago, M., SL 
P. & P. R. Co., D.aMo., 8 F.Supp. 
944. 

77. U.S.—Gable v. Chicago, M., St. 
P. & P. R. Co., supra. 

78. U.S.—Saveli v. Southern Ry. Co., 
C.C.A.Ga.. 93 P.2d 377, 114 A.LuIL 
1261. 

79. U.S.— Corpus Juris 6.uoted iu 
Eliscu V. Paramount Pictures, D.C. 
Cal., 78 F.Supp. 881, 883. 

TTfl-n. —^Hutson V. Imperial Royalties 
Co., 5 P.2d 825, 134 Kan. 378, 85 
A.L.R. 789, reheard 13 P.2d 298, 136 
• Rr«n 718, modified on other grounds 
and rehearing denied. 14 P.2d 658, 
136 Kan. 176. 


Mo.—Corpus Juris oited in Orr v. 
Shell Oil Co„ 177 S.W.2d 608, €15, 
352 Mo. 288—Garnett v. S. S. Kres- 
ge Co., App.. 85 S.W.2d 157. 

X.J.—^Beaver Dam Cranberry Co. v. 
Pennsylvania R. Co., 15 A.2d 613, 
125 X.J.Law 369. 

54 C J. p 286 note 24. 

Joinder of resident defendant against 
whom no cause of action is stated 
as not preventing removal see su¬ 
pra S 147 b. 

SOi. U.S.—Kincheloe v. Hopkins, D.C. 
Okl., 4 F.Supp. 196. 

Mo.—Stith V. J. J. Newberry Co., 79 
S.W.2d 447, 336 Mo. 407—McCor¬ 
mick V. lK)we & Campbell Athletic 
Goods Co., 144 S.W.2d 866, 235 Mo. 
App. 612. 

N.J.—^Beaver Dam Cranberry Co. v^ 
Pennsylvania R. Co., 15 A.2d 613, 
125 N.J.Law 369. 

54 C.J. p 286 note 25. 

81. Mo.—^McCormick v. Lowe & | 

Campbell Athletic Coods Co., 144 
S.W.2d 866, 235 Mo.App. 612. | 

N.J.—^Beaver Dam Cranberry Co. v. 
Pennsylvania R. Co., 15 A.2d 613, 
125 N.J.Law 369, 

Okl.—^Roxana Petroleum Corporation 
V. Dormire, 18 P.2d 544, 161 OkL 
262. 

i 54 C.J. p 286 note 26. 

82. U.S.—Baum v.-Wood Conversion 
Co., D.C.MO., 78 F.SUPP. 190— 
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Kincheloe v. Hopkins, D.C.Okl., 4 
F.Supp. 195. 

Mo.—Garnett v. S. S, Kresge Co., 
App., 85 S.'W.2d 157. 

54 C.J. p 286 note 27. 

Dem'orrer erroneously sustained 
Nonresident corporation, with 
which resident manager of its store 
was rightly joined as codefendant in 
action for injuries to pedestrian, was 
held not entitled to removal of case 
to federal court after trial court er¬ 
roneously sustained manager’s de¬ 
murrer to evidence, where joinder 
was not merely colorable and fraudu¬ 
lently Intended to prevent removal.— 
Stith V. J. J. Newberry Co., 79 S.W.2d 
447, 336 Mo. 467. 

83. Cal.—Central Sav. Bank v. Lake, 
257 P. 521, 201 Cal. 438. 

N.C.—Gurley v. Southern Power Co., 
92 S.B. 262, 173 N.C. 447. 

84. U.S.—^Baum V. Wood Conversion 
Co., D.C.MO., 78 F.Supp. 190. 

85. U.S.—Kincheloe v. Hopkins, D.C. 
Okl., 4 F.Supp. 196. 

86. Mo.—McCormick v. Lowe & 
Campbell Athletic Goods Co., 144 
S.W.2d 866, 235 Mo.App. 612. 

87- U.S.—Thomas v. Oklahoma Pow¬ 
er & Water Co., D.C.OkL, 20 F- 
Supp. 246. 

88. U.Sw—^Milliken v. Transcontinen¬ 
tal Oil Co., D.C.Wyo., 56 F.aupp. 
381. 
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service,89 according to some cases the suit is re¬ 
movable where plaintiff fails to serve process on, 
or otherwise fails to bring into court, the defendant 
or defendants whose presence as a party would pre¬ 
vent removal, and proceeds or elects to proceed 
against the other defendant or defendants alone, 
provided there is the required diversity in respect 
of such other defendant or defendants and the oth¬ 
er jurisdictional requisites are present,80 and in 
some cases a like rule permitting removal has been 
applied even where there is nothing to show an 
election to proceed against such other defendant or 
defendants but the contrary view has also been 
taken,82 and it has apparently been held that such 
failure does not render the suit removable even 
where plaintiff has proceeded against such other 
defendant or defendants.88 Plaintiff’s failure to 
endeavor to make the representative of a deceased 
resident defendant a party to the action against 
the deceased and a foreign corporation does not 
authorize removal of the cause to the federal court, 
particularly where any such attempt would have 
been futile,84 

§ 151. Suits on Assigned Chose in Action 

Under the provisions of removal acts, which 11m- 
ited the right to remove to suits of which the federal 
courts had original Jurisdiction, and of statutes which 
excepted from such Jurisdiction suits by assignees which 
Could not have been there instituted by the assignors, 
suits by assignees were not removable if the citizen¬ 


ship or allegiance of the assignor was such as to pre¬ 
vent a suit in the federal court if there had been no 
assignment. An assignment of a cause of action to a 
citizen of the same state as that of which defendant is 
a citizen prevents the removal of a suit thereon on the 
ground of diversity even though made for the purpose 
of preventing removal. 

Under the Judiciary Act of 1875 it was held that 
the exception of suits by assignees, which could 
not have been there instituted by the assignors, 
from the original jurisdiction of the circuit courts 
of the United States did not affect the right of 
removal ;85 but, prior to the Act of June 25, 1948, 
28 U.S.CA. § 1359, suits by an assignee of a chose 
in action, within such exception of suits by as¬ 
signees, could not be removed on the ground that 
plaintiff and defendant were citizens of different 
states86 or that one party was a citizen of a state 
and the adverse party an alien,87 if the citizenship 
or allegiance of the assignor was such as to pre¬ 
vent a suit in the federal court if there had been 
no assignment. In a suit by an assignee, however, 
the term “chose in action” was construed as not to 
include the claim on which action was brought, so 
that the foregoing rule preventing removal did not 
apply.88 Where both the assignor and the assignee 
were citizens of states different from that of de¬ 
fendant, the statute and rule in question did not 
prevent removal,® 9 nor, it was held, did they pre¬ 
vent removal where the action was brought by the 
administrator of the assignee.^ There was author- 


Fallure to serve process on fictitious¬ 
ly named Joint defendant see su¬ 
pra S 144. 

Trader state statute provldlzs^ that 
oourt is deemed to acquire Juzisdic- 
tlon of parties from time of service 
of summons and complaint and that 
voluntary appearance of a defend¬ 
ant is equivalent to personal service, 
one who is a citizen of, and resident 
within, the state of which plaintiff 
is a citizen and resident and who has 
been Joined properly as a party de¬ 
fendant is not merely a nominal par¬ 
ty who can be i^ored on removal 
merely because he has not been 
served with process or appeared in 
the action.—Jensen v. Safeway 
Stores, D.C.Mont., 24 F.Supp. 585. 

Xn tort actioa by resident agrainst 
foreifirn corporation and its resident 
employee, fact that employee had not 
been served with process or had not 
voluntarily appeared did not render 
the controversy one between citizens 
of different states and entitle corpo¬ 
ration to removal of cause to federal 
court—Jensen v. Safeway Stores, su¬ 
pra. 

89. U.S.—Pidler v. Western Coal, 
etc.. Co., D.CJ^k., 8S P.2d 158. 

80. TJ.S.—Southern Pac. Ca v. 


Haight, C.aA,Cal.. 126 P.2d 900, 
certiorari denied 63 S.Ct. 154, 817 
U.S. 676, 87 L..Ed. 542—Hane v. 
Mid-Continent Petroleum Corpora¬ 
tion, D.C.Okl., 47 P.2d 244—Corpus 
Juris quoted In Eliscu v. Para¬ 
mount Pictures, D.C.CaL, 73 F.Supp. 
881, 883. 

54 C.J. p 286 note 30. 

Failure to serve defendant as excus¬ 
ing nonjoinder of such defendant in 
petition to remove see infra § 210. 

91. U.S,—Galehouse v. Baltimore, 
etc., R. Co., D.C.Ohio, 274 P. 370— 
Carlisle v. Sunset Tel., etc., Co., C. 
C.Wash., 116 P. 896. 

92. U.S.—Grosso v. Butte Electric 

R. Co.. D,C.Mont, 217 F. 422. 

93. Mo.—^Rodgers v. Gaines Bros. 
Co., 295 S,W. 492, 220 Mo.App. 876. 

94. U.S.—^Halsey v. Minnesota-South 
Carolina Land & Timber Co., D.C.S. 
C., 54 F.2d 933, 

95. U.S.—Claflin v. Commonwealth 
Ins. Co., Minn., 3 S.Ct 507. 110 U. 

S. 81, 28 L.Ed. 76. 

54 C.J. p 286 note 35. 

Cooseut to asslgument 

In a case arising under Removal 
Act of 1875 the view was taken that 
where defendant consented to the as- 
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signment, the citizenship of the as¬ 
signor could be disregarded in a suit 
by the assignee.—^Delaware County v. 
Diebold Safe, etc., Co., Ind., 10 S.Ct 
399, 133 U.S. 473, 33 L.Ed. 674. 

96. U.S.—Crestigreen Patents Corp. 
V. Western Electric Co., D.C.N.T., 
16 F.Supp. 624. 

Tex.—Stephenson v. Calliham, Civ. 

App., 60 S.W.2d 805, error refused. 
54 C.J. p 287 note 88. 

District oourt held without Juris¬ 
diction in suit on draft by assignee 
thereof, notwithstanding diverse citi¬ 
zenship, where citizenship of payee 
was not shown.—Tillman v. Russo 
Asiatic Bank, C.C.A.N.Y., 51 P.2d 
1023, 80 A.L.R 1368, certiorari denied 
62 S.Ct. 312, 285 U.S. 639, 76 L.Bd. 
932. 

97. U.S.—Sands v. James Carruthers 
& Co.. Ltd., D.C.N.T., 243 P. 636. 

98. Conn.—Conn v. Chicago, eta, R. 
Co.. C.C.Iowa, 48 F. 177. 

54 C.J. P 287 note 40. 

99. U.S.—Cincinnati, eta, R. Co. v. 
Orr, D.GN.T., 215 P. 261—Stlmson 
V. United Wrapping Mach. Co., C.C. 
N.T., 166 P. 298. 

1. U.S.—Sands v. James Carruthers 
& Co.. Ltd., D.C.N.T.. 24a F. 636. 

54 C.J. p 287 note 42. 
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ity for the view that the whole case was remova¬ 
ble where the complaint set forth several causes of 
action, one of which was removable, although other 
causes were on assigned claims of which the fed¬ 
eral court ccxild not have had original jurisdiction,2 
and this rule was applied in a suit against an alien 
where some of the plaintiffs assignors were citi¬ 
zens and some were aliens.^ It has been held that 
an assignment by a contractor to a bank of an 
amount due on a building contract had no effect on 
the right of a nonresident surety to remove a sepa¬ 
rable controversy in respect of funds retained un¬ 
der the building contract, since such assignment 


was not for the purpose of creating diversity of citi¬ 
zenship which did not otherwise exist,^ and that 
such contractor’s assignment of the fund due on the 
contract to the surety did not prevent the surety’s 
removing the cause to the federal court.5 

Assignment to prevent removal. An assignment 
of a cause of action to a citizen of the same state 
as that of which defendant is a citizen prevents 
the removal of a suit thereon to a federal court 
on the ground of diversity of citizenship, even 
though the assignment is made for the purpose of 
preventing removal.® 


E. PLEADINa OR RECORD AS AFFECTING REMOVABILITY 


§ 152. In General 

In general questions relating to removability of a 
cause on the ground of diversity of citizenship are de< 
terminable from the case made by the plaintiff’s plead¬ 
ings or the whole record. 

In the absence of a claim or showing in the pe¬ 
tition for removal of fraudulent or sham joinder, 
in which case the removability of the cause is 
determined on the issue thereby raised,^ and sub¬ 
ject to the rules, discussed supra §§ 148-150, as to 
the effect of changes in the status or personnel of 


parties to the suit, where the existence of diversity 
of citizenship depends on the nature or subject 
matter of the suit, in general such question is de¬ 
terminable from the case made by plaintiff’s plead¬ 
ing,® as, for example, where there is a question 
as to whether a defendant is a formal or a neces¬ 
sary part}',® although it may become necessary to 
determine the question with respect to whether one 
is a formal or necessary party by a consideration 
of the nature of the suit as presented by the whole 
record.1® Accordingly, the well-pleaded allega- 


8. U.S.—^Hoge V. Canton Ins. Office. 
C.C.Wash., 108 F. 513—Sharkey v. 
Port Blakely Mill Co., C.C.Wash., 
92 F. 425, affirmed 102 F. 259, 42 C. 
C.A. 329, 

3. U.S.—^Patterson v. Bucknall SS. 
Lines, D.C.N.T., 203 F. 1021. 

4 . U.S.—Farmers* Bank v. Hayes, C. 
C.A.Tenn., 58 F.2d 34, certiorari de¬ 
nied 53 S.Ct 8, 287 U.S. 602, 77 L. 
Ed. 524. 

5. U.S.—^Farmers* Bank v. Hayes, 
supra. 

6. U.S.—^Kosecrans v. William S. 
Lozier, Inc., C.C.A.MO., 142 F.2d 
118—^Harrison v. Hartford Fire Ins. 
Co. of Hartford, Conn., D.C.Mo., 55 
F.Supp. 241—^Bemblum v. Travel¬ 
ers* Ins. Co., D.C.Mo., 9 F.Supp. 34. 

Conn.—^Hartford Accident & Indemni¬ 
ty Co. V. Bemblum, 191 A. 542, 122 
Conn. 583. 

Mass.—Columbian Nat. Life Ins. Co. 
V. Cross, 9 N.K2d 402, 298 Mass. 
47. 

Mo.—Schepman v. Mutual Ben. 

Health & Accident Ass*n, 104 S.W. 
2d 777> 231 Mo.App. 651. 

64 C.J. p 287 note 46-47. 

Action for firatid 

U.S.—^Kerigan v. Massachusetts 

Bonding & Ins. Co., D.C.Mo., 74 F. 
Supp. 820. 

Assignment of one-one ~ hundredth 
Share of claim 

U.S.—^Ridgeland Box Mfg. Co. v. Sin¬ 


clair Refining Co., D.C.S.C., 82 F. 
Supp. 274. 

As defense to action in state court 
Fact that colorable assignment of 
claim sued on had been made to de¬ 
prive federal court of jurisdiction on 
ground of diversity of citizenship, if 
it constitutes defense to action in 
state court, can only be urged in 
that particular action and on basis of 
laws of state m whose courts action 
is pending.—^Hartford Accident & In¬ 
demnity Co, V. Bernblum, 191 A. 542, 
122 Conn. 583. 

7- U.S.—Gulf Refining Co. v. Mor¬ 
gan. C.C.A.S C., 61 F.2d 80. 

54 C.J. p 2S8 note 57. 

Effect of failure to state cause of ac¬ 
tion as to party whose presence 
prevented removal see supra § 147. 
Complaint held not to disclose 
fraudulent Joinder of resident em¬ 
ployees so as to authorize removal to 
federal court. 

U.S.—^Robinson v. Missouri Pac. 
Transp. Co., D.C.Ark., 85 F.Supp. 
235. 

N.C.—^Palomino Mills v. Davidson 
Mills Corp., 62 S.E.2d 915, 230 N.C. 
286. 

Allegations of petition held sufficient 
to prevent removal 
La.—^Lowery v. Zorn, App., 167 So. 
826. 

8. U.S.—Armour A Co. v. EHoeb, C. 
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C.A.6. 109 P.2d 72, reversed on oth¬ 
er grounds 61 S.Ct. 213, 311 U.S. 
199, 85 LEd. 124—Schell V. Pood 
Machinery Corp., C.C.A.Pla., 87 P. 
2d 385, certiorari denied Food Ma¬ 
chinery Corp. V. Schell, 57 S.Ct. 
670, 300 U.S. 679, 81 LEd. 883— 
Leonard v. St. Joseph Lead Co., C. 
C.A.MO., 75 P.2d 390—Schwartz v. 
John A. Roebling*s Sons Co., D.C. 
W.Va., 48 F.Supp, 346—^Braswell v. 
McGowan, D.C.Tex., 52 F.Supp. 678. 
Mich.—^Federal Land Bank of St. 
Paul V. Von Zellen, 275 N.W. 818, 
282 Mich. 199, 

Okl.—^Roxana Petroleum Corporation 
v. Dormire, 18 P.2d 644, 161 Okl. 
262. 

54 C.J. P 288 note 60. 

Real, necessary, and formal parties 
in general see supra § 130. 
TTUoertain averment held not to 
support finding of diversity of oitiU 
zendiip necessary to authorize re¬ 
moval from state court.—Beavers v. 
McMillan, D.C.Tex., 44 P.2d 668. 

9. U.S.—^PljTnouth Consol. Gold Min. 
Co. V. Amador & S. Cana! Co., Cal., 
6 S.Ct. 1034, 118 U.Sw 264, 30 L.Ed. 
232. 

54 C.J. p 288 note 61. 

10. U.S.—^Bx parte Nebraska, Neb., 
28 act. 581, 209 U.S. 436, 52 L.Ed. 
876—^McHenry v. New York, etc., 
R. Co.. 26 F. 65. 

I 54 ax P 288 note 62. 
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tions of plaintiffs pleadings are decisive as to the 
nature of the controversy, in the absence of a show¬ 
ing that one of the defendants was fraudulently 
joined for the purpose of preventing removal 
and whether a case nonremovable when commenced 
shall afterwards become removable depends solely 
on the form which plaintiff by his voluntary action 
gives to the pleadings in the case as it progresses.^^ 
Thus, a cause of action which, as pleaded, was non¬ 
removable on the face of the complaint may be¬ 
come removable by amendment to the complaint 
or other action which would make the case one of 
complete diversity of citizenship between the par- 
ties.i3 

Joint cause of action. It has frequently been held 
or recognized that, in the absence of any claim or 
showing as to fraudulent or sham joinder, where 
the question as to removability turns on whether 
plaintiff has relied on a joint cause of action against 
all defendants, such question is determinable from 
the case made by plaintiffs pleading,!^ and that, 
if the cause of action as stated in such pleading is 
joint, the suit is not removable where plaintiff 
and one defendant are citizens of the same state,i5 
or one defendant is a resident of the state where 
the action is brought.^® 

Place of citizenship. While, in the absence of 


any showing to the contrary, the allegations of 
plaintiff's pleading as to the place of citizenship 
or residence may be given effect,removal on the 
ground of diversity of citizenship is not prevented 
by the omission of any allegation as to the citi¬ 
zenship of the parties from plaintiff's writes or 
pleading,i9 and, where the removal depends on 
the diversity of citizenship of the parties, it is not 
necessary that that fact appear from the com- 
plaint.20 On the other hand, the fact that plain¬ 
tiff's pleading alleges that a party is a citizen of 
a specified state does not prevent defendant from 
showing that such party is a citizen of another 
state, and removing the cause on that ground^i 

Designation or arrangement of parties. The des¬ 
ignation of parties in the title of plaintiffs plead¬ 
ing will not govern if such designation is not sup¬ 
ported by the allegations in the body of the plead- 
ing.22 There is authority for the view that the 
designation of parties in the notice or summons 
will govern as to who are parties plaintiff even 
though in plaintiffs pleading, subsequently filed, 
there is a variance from the notice or summons in 
this regard.^^ As already pointed out supra § 129, 
plaintiff's designation of a particular party as 
plaintiff or defendant is not conclusive and the court 
may realign the parties in accordance wtih their 
real interests and the subject matter of the suit. 


11. U.S.—^Leonard v. 6t. Joseph Ltead 
Co., aC.A.Mo., 75 F.2d 390. 

OkL—Roxana Petroleum Corpora¬ 
tion V. Dormire, 18 P.2d 644, 161 
OkL 262. 

12. OkL—^Hozana Petroleum Corpo¬ 
ration V. Dormire, supra, 

13. N.J.—Beaver Dam Cranberry Co. 
V. Pennsylvania R. Co., 15 A.2d 613, 
125 N.J.L.aw 369. 

Voluntary dismissal of defendant 
whose presence prevents removal 
see supra S l&O. 

14. U.S.—Ervin v. Texas Co., C.C.A. 
Ark., 97 F.2d 806—^Huffman v. 
Baldwin, C.C.A.Ark., 82 P.2d 5, cer¬ 
tiorari denied Baldwin v. Huffman, 
Zr S.Ct. 12, 299 U.S 560, 81 UEd. 
405—^Donaldson v. Tucson Gas, 
Electric Li^ht & Power Co., D.C. 
Ariz., 14 F.Supp. 246. 

tia.—^Liowery v. Zorn, App., 167 So 
826. 

N.C.—^Hall V. Kentucky-Virginia 

Stone Co.. 193 S.B. 150, 212 N-C. 254, 
followed in Allen v. Kentucky-Vir- 
glnia Stone Co., 193 S.E. 151. 212 
N.C. 255. 

54 C.J. p 288 note 64. 

Trandulent joinder notwithstanding 
ebmplalnt in form alleging joint 
cause of action see supra $ 147 c 
< 1 ). 


Allegations in oontroverting aflidavlt 
disregarded 

Where allegations in plaintiffs affi¬ 
davit, controverting plea of privilege 
filed by resident defendant in action 
arising out of automobile collision, 
that defendants were partners and 
that resident defendant was in fur¬ 
therance of their common interest at 
time of collision were beyond scope 
of plaintiff's original suit, such alle¬ 
gations would be disregarded in de¬ 
termining right of nonresident de¬ 
fendant to have case removed to fed¬ 
eral court,—Tinney v. McClain, D.C. 
Tex., 76 P.Supp. 694. 

15. U.S.—^Rhodes v. Dierks Lumber 
& Coal Co., C.C.A.Ark., 108 P.2d 
846—^May v. George A. Rheman 
Co., D.C.Ga., 51 F.Supp. 426. 

54 C.J. p 288 note 65. 

16. U.S.—Stumpf V. Panhandle 
Eastern pipe Line Co., D.C.Mo., 61 
P.Supp, 555—Donaldson v. Tucson 
(Jas, Electric Light & Power Co., 
D.C,Ariz., 14 P.Supp. 246—^Russell 
V. Champion Fibre Co., K.C., 214 F. 
963, 131 C.C.A. 269, certiorari de¬ 
nied 35 S.Ct 200, 235 U.S. 700, 59 
L.Ed. 432. 

17. Ark.—St Louis, etc., R. Co. v. 
Kitchen. 136 S.W. 970. 98 Ark. 507, 
60 L.R.A.N.Sw. 828. 

64C.J. p 288notfe67.’ 
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• Place of citizenship in general see 
supra §§ 117-126. 

18. U.S.—^Ladd v. Tudor, C.C.Mass., 
14 P.Cas.No.7,976, 3 Woodb. & M. 
325. 

19. U.S.—^Tsleta v. Canda, C.C,Tex., 
67 P. 6. 

Presumption as to diversity 
Although original petition does not 
show citizenship of plaintiff and al¬ 
leges only that defendant is nonresi¬ 
dent, where petition for removal al¬ 
leges plaintiff is citizen of the state 
and defendant of another state, it 
will be presumed on motion to quash 
that there is diversity of citizenship. 
—Corbitt V. Stolwelu, D.C.Ohio, 17 
F.Supp. 760. 

SO. U.S.—PhiUpbar v. Derby, D.C.N. 

T. , 11 P.Supp. 709, affirmed, C.C.A., 
85 F.2d 27. 

21. U.S.—Harrington v. Great 
Northern R. Co., C.C.Iowa, 169 P. 
714. 

22. U.S.—Ohio V. Swift, C.C.A.Ohio, 
270 P. 141, certiorari denied 42 S, 
Ct. 47, 267 U.S. 633, 66 LBd. 407. 
appeal dismissed 43 S.Ct 22, 260 

U. S. 146, 67 L.Bd. 176. 

23. U.S.—^Bruett v. P. C. Austin 
Drain. Excavator Co., C-GIowa, 174 
P. 668. 
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§ 153. Time as of Which Record Considered 

The right to remove depends on the case disclosed 
by the pleadings or the whole record when the petition 
for removal is filed. 


The right to remove depends on the case dis¬ 
closed, when the petition for removal is filed, by the 
pleadings^^ or by the whole record, when that is 

considered^S 


IX. SEPAEATE AND INDEPENDENT CLAIMS; SEPARABLE CONTROVERSIES 


§ 154. In General 

A case may be removed to a federal court whenever 
a separate and independent claim or cause of action 
which would be removable If sued on alone is Joined 
with one or more otherwise nonremovable claims or 
causes of action. 

Under the new Judicial Code, 28 U.S.CA. § 
1441 (c), effective September 1, 1948, whenever a 
separate and independent claim or cause of action, 
which would be removable if sued on alone, is 
joined with one or more otherwise nonremovable 
claims or causes of action, the entire case may 
be removed and the district court may determine 
all issues therein, or, in its discretion, may remand 
all matters not otherwise within its original ju- 
risdiction.26 One purpose of congress in adopt¬ 
ing the separate and independent claim or cause 
of action test for removability was by simplifica¬ 
tion to avoid the difficulties experienced in deter¬ 


mining the meaning of the former statutes author¬ 
izing removal in the case of a separable contro- 
versy.2" Another and important purpose was to 
limit removal from state courts.2S The meaning 
and effect of the statute should be carried out in 
the light of the congressional intention.29 
The claim or cause of action must be not only 
separate from, but also independent of, the non¬ 
removable claim or cause of acticn.^® The terms 
‘'separate*' and “independent” are used conjunc¬ 
tively, a circumstance w’hich the courts are not 
at Iibert>’ to neglect^i The “separate cause of ac¬ 
tion” test restricts removal more than a “separable 
controversy** under the former statutes did.^^ xhe 
addition of the word “independent” gives emphasis 
to congressional intention to require more complete 
dissociation between the federally cognizable pro¬ 
ceedings and those cognizable only in state courts 
before allowing removal.33 


34 . U.S,—^Meyer Bros. Dniy Co. v. 
Dollar S. Sv Irine, D.C.N.T.. 44 F.2d 
67. 

54 C.J. p 289 note 76. 

Pleading's bald not to show facts es- 
tablisbin^ Jurisdiction in federal 
court. ^ 

U.-S.—OEIighway Const. Co. v. McClel¬ 
land, C.C.A.MO., 14 F.2d 406, rehear¬ 
ing’ denied 16 F.2d 187, certiorari 
denied McClelland v. Highway 
Const. Co.. 47 S.Ct. 670, 273 U.S. 
766, 71 KEd. 881. 

WhoOLer oomplaints stated causes 
of action, against state resident, al¬ 
leged in petition for removal of ac¬ 
tions to federal court to have been 
fraudulently Joined with nonresident 
defendant, must be determined by 
well pleaded facts when petition was 
filed.—Smith v. Southern Pac. Co., C, 
A.Or., 187 F.2d 897. 

I 

25. U.S.—Wells v. Missouri Pac. R. 
Co., aCJLArk., 87 F.2d 679—Bdel- 
stein T. New York Liife Ins. Co., D, 
C.N.T., 30 F.Supp. 1. 

Miss.—Standard Oil Co. v. Decell, 166 
So. 379, 175 Miss. 251. 

54 C.J. p 289 note 77. 

Diversity not on face of complaint or 
asserted in petition for removal 
Cause could not be removed to fed- 
•eral court for diversity of citizen¬ 
ship where, at filing of petition for 
removal, there was not on face of 
amended complaint or asserted in 
petition diversity of citizenship.— 


Clarence Straits Salmon Co. v. Alaska 

Pacific Salmon Corporation, D.C. 

Wash., 3 F.Supp. 484. 

Beoord held not to show facts estab¬ 
lishing Jurisdiction in federal 
conrt 

U.S.—^Highway Const. Co. v. McClel¬ 
land, C.C.A.MO., 14 F.2d 406, re¬ 
hearing demed 15 F.2d 187, certio¬ 
rari denied McCloIland v. Highway 
Const. Co., 47 S.Ct. 670, 273 U.S. 
766, 71 L.Ed. 881. 

26. U.S,—American Fire & Cas. Co. 
V. Finn. Tex., 71 SwCt. 534, 341 U.S. 
6, 96 LBd. 702, 19 A.LR.2d 73S— 
Edwards v. E. L Du Pont De Nem¬ 
ours & Co.. C.A.Ga., ISS F.2d 165— 
Board of Directors of Crawford 
County Levee Dlst. v. Whiteside, 
D.CJlrk., 87 F.'Supp. 69—^Butler 
Mfg. Co. V. Wallace & Tierman 
Sales Corp., D.C.MO., 82 F.Supp. 
636. 

[37. U.S.—^American Fire St Cas. Co. 

I V. Finn, Tex., 71 S.Ct. 534, 341 U, 

I S. 6, 95 L.Ed. 702, 19 A.LuB.2d 738. 

28. U.S.—American Fire St Cbb. Co. 
V. Finn, supra;—^Mayflower Indus¬ 
tries V. Thor Corp., CA-N.J., 184 
F.2d 637, certiorari denied Thor 
Corp. V. Mhyflower Industries, 71 
S.Ct 610, 341 U.S. 90S, 95 S.Ct. 1342 
—Doran v. Elgin Co-op. Credit 
A8s*n, DJC.Neb., 95 F.Supp, 465. 
Purpose was to decrease volume of 

federal litigation, not to increase it.— 
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Willoughby v. Sinclair Oil & Gas Co., 
D.aOkl., 89 F.Supp. 994. 

25, U.S.—^American Fire & Cas. Co. 
V. Finn, Tex., 71 S.Ct. 534, 341 U.S. 
6, 95 L.Ed. 702, 19 A.L.R.2d 73S. 

30. US.—^Mayflower Industries v. 
Thor Corp., C.A.N.J., 184 F.2d 537, 
certiorari denied Thor Corp. v. 
Mayflower Industries, 71 SCt. 610, 
341 U.S. 903, 95 L.Ed. 1342—Doran 
V. Elgin Co-op. Credit Ass*n, D.C. 
Neb., 95 F Supp. 455—Willoughby 
V. Sinclair Oil & Gas Co., D.C.Okl, 
89 F.Supp. 994. 

31. U.S.—^Doran v. Elgin Co-op. 
Credit Ass'n, D.C.Neb., 85 F.Supp. 
455. 

”We believe the adjectives ‘sepa¬ 
rate and independent* were used in 
conjunction to convey some meaning 
which would not have been apparent 
from the use of one adjective alone. 
At least their common underlying 
connotation of absence of some sig¬ 
nificant connection is emphasized.**— 
Mayfiower Industries v. Thor Corp., 
C.A.N.J., 184 F.2d 637, 538. certiorari 
denied Thor Corp. v. Mayflower In¬ 
dustries, 71 S.Ct. 610, 341 U.S. 903, 
95 L.Ed. 1342—^Doran v. Elgin Co-op. 
Credit Ass'm D.CLNeb., 95 F.Supp. 
455, 458. 

32. U.S.—^American Fire & Cas. Co, 
V. Finn, Tex., 71 S.Ct. 634, 341 U.S. 
6, 96 L.Ed. 702, 19 A.L.R.2d 738. 

33. U.S.—^American Fire St Cas. Co. 
y. Finn, supra. 
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Case law on the subject of removal because of a 
separable controversy between citizens of different 
states under former federal statutes, discussed infra 
this section and infra §§ 155-170, is not controlling 
in determining removability under the separate and 
independent claim or cause of action statute, 
but in certain respects the decisions rendered un¬ 
der the separable controversy statutes are still po- 
tent.35 A cause which would not have been remov¬ 
able under the separable controversy statutes would 
not be removable under the separate and independ¬ 
ent claim or cause of action statute.^^ 

Separable controversies in general. Under for¬ 
mer federal statutes when in certain suits in a state 
court there existed a controversy which was whol¬ 


ly between citizens of different states and which 
could be fully determined as between them, then 
either one or more of the defendants actually in¬ 
terested in such controversy could remove the 
suit into a federal court.^^ The separable contro¬ 
versy statute was ordinarily held to refer to a 
case in which there "were two or more controver¬ 
sies, one of which was separable from the other or 
others,^ ^ and the general rule was that, in order 
to be removable by less than the whole number of 
defendants, the suit must have been separable into 
parts, so that in one of them a controversy would 
be presented, wholly between citizens of different 
states, which could be fully determined without the 
presence of the other parties.^^ Under the new 


34. U.S.—^Butler Mfg. Co v. Wallace 
& Tierman Sales Corp., D.C.Mo., S2 
P.Supp. 635. 

35. U.S.—Bentley v. Halliburton Oil 
Well Cementing Co., CATex, 174 
P.2d 788—^Harward v. General Mo¬ 
tors Corp., D.C.N’.C., 89 F.Supp. 170. 

36. U.S.—Harward v. General Mo¬ 
tors Corp., supra. 

37. U.S.—^Victory Cabinet Co. v. In¬ 
surance Co. of North America, C.A. 
Ill., 183 P.2d 360—Norwalk v. Air- 
Way Electric Appliance Corp., C.C. 
A.N.Y., 87 F.2d 317, 110 A.L.R. 183 
—Reese v. Southern Ry. Co., D.C. 
Qa., 26 P.2d 367—Prescott v. Rich¬ 
ards, D.C.Mass., 68 PSupp. 10—C. 
I. T. Corp. V. Ambrose, D.C.S.C., 36 
P.Supp. 311—^Metcalf v. Bardo Coal 
Co., D.C.Ky., 28 P.Supp. 1—Marus- 
ka V. Equitable Life Assur. Soc. of 

U. S., D C.Minn., 21 F.Supp. 841. 

Ga.—^American Fidelity & Casualty 

Co. of Richmond, Va.. v. Elder, 5 
S.E.2d 668, 189 Ga. 229. 

Iowa.—Carey v. District Court of 
Jasper County, 285 N.W. 236, 226 
Iowa 717. 

Mass.—Atlantic Nat. Bank of Boston 

V. Hupp Motor Car Corp., 14 N,E.2d 
167. 300 Mass. 196. 

N.J.—^Llebesman v. Ackeraon, 169 A. 

699, 112 N.J.I^w 31. 

N.C.—Hood V. Richardson, 180 S.Bb 
706, 208 N.C. 321. 

Ohio.—^Kniess v. Armour & Co., 17 
N.E.2d 734, 134 Ohio St. 432, 119 
AL.R. 1348. 

Tex.—Minus v. Grote, Clv,App., 154 
S.W.2d 140. 

Slstoxy of legislatloii 

US.—^Tolbert v. Jackson, aCLAGa., 

99 F.3d 513, 515, rehearing denied 

100 P.2d 909—Brown v. Hecht Co., 
D.C.Md., 78 P-Supp. 540, 542. 

Ga.—General Motors Sales Corp., 
Buick Motor Division v. Jordan, 8 
S.E.2d 574, 677, 62 Ga.App. 176. 
VnxpoM of statute 
US.—^Plrst Baptist Church of Taft 
V, Southern Mortg. Co., D.CTex., 
39 F.2d 246. 


“Coatrorersy” 

U.S —^Harrison v. Harrison. D.C. 
Miss., 5 P.2d 1001—Old Dominion 
Oil Co.'v. Superior Oil Corporation. 
D.C Ky., 283 P. 636—Sperry v. Wa¬ 
bash R. Co., D.C.I11.. 52 F.Supp. 337 
—Johnson v. Jordan, D.C.Okl., 22 
P.Supp. 286—Hilton v. Southern 
Ry. Co.. D.CS.C., 21 F.Supp. 17— 
Boehne v. Southwestern Bell Tele¬ 
phone Co., D.C.Tex., 10 P.Supp. 788. 
Ga.—^Armour & Co. v. Bowden, 178 
S.E. 394, 50 Ga.App. 476. 

Alteraative separable ooatroversieB 
U.S.—^Texas Bmp, Ins. Ass'n v. Felt, 
C.C.ATex., 150 P.2d 227, 160 AL.R. 
931. 

Separable controversies and inde¬ 
pendent causes distinguished 
(1) Separable controversies under 
the former federal statutes were 
clearly distinguishable from separ¬ 
ate and Independent causes of ac¬ 
tion Joined in the same suit for con¬ 
venience of litigation.—Tillman v. 
Russo Asiatic Bank, C.C.AN.Y., 51 
P.2d 1023, 80 AL.R. 1368, certio¬ 
rari denied 52 S.Ct. 312, 285 U.S. 539, 
76 L.Ed. 982—Rogge v. Michael Del 
Balso, Inc., D.C.N.Y., 16 P.Supp. 499 
—^Hammer v. British Type Investors, 
D.C.N.Y., 15 F.Supp. 497—54 UJ. p 
290 note 83. 

<2) In drawing such distinction, i 
each cause of action In the latter | 
class of cases was treated independ¬ 
ently, and the defendant or defend¬ 
ants in one, who could remove the 
suit if the other defendants or caus¬ 
es had not been Joined, could still 
do so; but a removal of one of the 
causes did not carry with it the other 
causes Involved in the suit. 

U.S.—^Tillman v, Russo Asiatic Bank, 
C.C.AN.Y., 51 F.2d 1023, 80 AL.R. 
1368, certiorari denied 52 S.Ct. 312, 
285 US. 539, 76 L.Ed. 932—State 
of Neb. V, Northwestern Engineer¬ 
ing Co., D.C.Neb., 69 F.Supp. 347— 
City of Corbin v. Varden, D.C.Ky., 
18 P.Supp. 531—Rogge v. Michael 
Del Balso, Inc., D.C.N.T., 15 P. 
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Supp. 499—Hammer v. British Type 
Investors, D.C.N.Y., 15 P.Supp. 497. 
Ariz.—^Mosher v. City of Phoenix, 7 
P.2d 622, 39 Arlz. 470. 

54 C.J. p 290 notes 84, 85. 

38. U.S.—Sheldon v. Keokuk North¬ 
ern Line Packet Co., C.C.Wis., 1 
P. 789, 794, 9 Biss. 807—Brown v. 
Hecht Co., D.C.Md.. 78 P.Supp. 540. 

Contra Hunter v. Conrad, C.C.R.I., 
85 F. 803. 

Ga.—Southeastern Greyhound Lines 
V. Gilstrap, 47 S.E.2d 166, 76 Ga. 
App. 813. 

54 C.J. p 289 notes 79, 80. 

39. U.S.—^Pullman Co. v. Jenkins, 
Cal., 59 act 347, 305 US. 534, 83 
L.Ed. 334—Peters v. Standard Oil 
Co. of Tex., CATex., 174 F.2d 162 
—Texas Bmp. Ins. Ass’n v. Felt, 

C. C.ATex., 160 lF.2d 227, 160 AL.R. 
931—^Murphy v. Johnson, D.C.Tex., 
49 P.2d 410—^Meyer Bros. Drug Co. 
V. Dollar S. S. Line, D.C.N.Y., 44 
F.2d 67—^Brown v. Hecht Co., D.C. 
Md., 78 F.Supp. 540—Henry v. Rice, 

D. C.MO., 74 F.Supp. 222—Goodal 
Worsted Co. v. Bardach, D.C.Me., 
69 F.Supp. 697—Milliken v. Trans¬ 
continental Oil Co., D.C.Wyo., 66 
Supp. 381—Sperry v. Wabash R. 
Co., D.C.I11., 52 F.Supp. 337—Greif 
V. Sears, Roebuck & Co., D.C.Idaho, 
48 F.Supp. 242—Nelson v. Camp 
Mfg. Co., D.C.S.C.. 44 F.Supp. 564 
—Stevenson v. Melady, D.C.N.Y., 
30 P.Supp. 262—^Heal v. Wood, D.C. 
Wash., 29 P.Supp. 609—Chestigreen 
Patents Corp. v. Western Electric 
Co., D.C.N.T., 16 P.Supp. 624— 
Boehne v. Southwestern Bell Tele¬ 
phone Co., D.C.Tex., 10 P.Supp. 788 
—McCown V. Williams, D.C.S.C., 
10 F.Supp. 168—^Thurston v. North¬ 
western Fire & Marine Ins. Co., 
D.C.N.Y., 9 F.Supp. 848—First Nat. 
Bank & Trust Co. v. York Petro¬ 
leum Co., D.C.Okl., 4 F.Supp. 169. 

Qa.—^American Fidelity & Casualty 
Co. of Richmond, Va., v. Elder, 6 
S.R2d 668, 189 Ga. 229—South¬ 
eastern Greyhound Lines v. Estes, 
22 aE.2d 679, 68 Ga.App. 248— 
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Judicial Code, 28 U.S.C.A. § 1441 (c), separable 
controversies were abolished as a distinct ground 
of federal removal jurisdiction a separable con¬ 
troversy is no longer an adequate ground for re¬ 
moval unless it also constitutes a separate and 
independent claim or cause of action.^^ 

Extent of removal. Under the express provisions 
of the statute, 28 U.S.C.A. § 1441 (c), where a 
separate and independent claim or cause of action 
is alleged against a defendant, the entire case may 
be removed and the district court may determine 
all issues therein, or, in its discretion, the court 
may remand all matters not otherwise within its 
original jurisdiction.'*^ The removal of a suit by 
one or more defendants, under the former statutory 
provision applicable to separable controversies. 


OF CAUSES §§ 154-155 

took into the federal court the whole case, and not 
merely the separable controversy.^^ 

§ 155. Claims Separate and Independent, or 
Controversies Separable, in General 

a. General principles 

b. Joint and several suits 

a. General Principles 

Where plaintiff suffers but one actionable wrong 
and is entitled to but one recovery, no separate and 
Independent claim or cause of action exists warranting 
removal of the case to a federal court. 

In considering whether a separate and inde¬ 
pendent claim or cause of action exists warrant¬ 
ing removal to a federal court under the statute, 
28 U.S.C.A. § 1441 (c), it is well to keep in mind 


General Motors Sales Corp., Buick 
Motor Division v. Jordan, 8 S.E.2d 
674, 62 Ga.App. 176. 

N.J.—Taylor v. Cornman Const. Co., 
41 A.2d 208, 136 N.J.Eq. 252—Mc¬ 
Carter V. American Newspaper 
Guild. 177 A. 835, 118 N.J.Eq. 102. 

N.C.—Staton v. Atlantic Coast Line 
R Co., 56 S.E. 794, 144 N.C. 135. 

64 C.J. p 289 note 81. 

Contract or tort 

XT.S.—Johnson v. Marsh, D.CXNeb., 49 
P.SUPP. 137. 

40. U.S.—Bentley v. Halliburton Oil 
Well Cementing Co., C.A.Tex.. 174 
F.2d 788—^Harward v. General Mo¬ 
tors Corp., D.C.N.C., 89 P.Supp. 170. 

41. TJ.'S.—^American Fire & Cas. Co. 
V. Finn, Tex., 71 S.Ct 534, 341 U.S. 
6, 95 L.Ed, 702, 19 A.L.R2d 738— 
Rodewald v. Phillips Petroleum 
Co., D.C.Iowa., 91 F.Supp. 700— 
Board of Directors of Crawford 
County Levee Dist v. Whiteside, 
D.C.Ark., 87 F.Supp. 69—^Butler 
Mfg. Co. V. Wallace & Tierman 
Sales Corp., D.C.Mo., 82 (F.Supp. 
635. 

42. U.S.—American Fire & Cas. Co. 
V. Finn, C.A.Tex., 181 F.2d 845, re¬ 
versed on other grounds 71 S.Ct. 
534, 341 U.S. 6, 95 L.Ed. 702, 19 
A.L.R.2d 738—Oommander-Larabee 
Mill Co. V. Jones-Hettelsater Const. 
Co., D.C.Mo., 88 F.Supp. 476—Mc- 
Fadden v. Grace Line, D.C.N.Y., 82 
F.Supp. 494—^President and Di¬ 
rectors of Manhattan Co. v. Mono¬ 
gram Associates, D.C.N.Y., 81 F. 
•Supp. 739. 

Remand generally see infra 5§ 273- 
310. 

43. U.S.—Oldland v. Gray, C.A.C 0 I 0 ., 
179 F.2d 408, certiorari denied Gray 
V. Oldland, 70 S.Ct. 803, 339 U.S. 
948, 94 L.Ed. 1362—Peters v. Stand¬ 
ard Oil Co. of Tex., C.A.Tex., 174 
P.2d 162—^Friend v. Middle Atlantic 
Transp. Co., C.CA..Conn., 153 F.2d 
778, certiorari denied Friend v. 
(Friend, 66 S.Ct. 1370, 328 US. 865, 
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90 L.Ed. 1635—^Texas Emp. Ins. 
Ass*n v. Felt, C.C.A.Tex., 150 F.2d 
227, 160 A.L.R. 931—Preston v. 
Kaw Pipe Line Co., C.C.A.Han., 128 
P.2d 162, certiorari denied Preston 
V. Bunker Hill State Bank of 
Bunker Hill. 63 S.Ct. 80, 317 U.S. 
674, 87 L.Ed. 541—Commercial 

Standard Ins. Co. v. Davis, C.C.A. 
Tex., 68 F.2d 108, certiorari denied 
54 S.Ct. 629, 292 US. 627, 78 L.Ed. 
1482—Goetz v. Interlake S. S. Co., 
D.C.N.Y.. 47 P.2d 753—Mecom v. 
Fitzsimmons Drilling Co., C.C.A. 
Okl., 47 P.2d 28, reversed on other 
grounds Mecom v. Fitzsimmons 
Drilling Co., 52 S.Ct. 84, 284 U.S. 
183, 76 L.Ed. 233, 77 A.L.R. 904— 
B^hler & Cha^e v. United American 
Lines, D.CN.Y., 46 F.2d 178— 
Barnett v. Mayes, C.C.A Okl., 43 
P.2d 521—^Brown v. Hecht Co., D. 
CMd., 78 P.Supp. 540—^Kaufer v. 
National Cas. Co., D.C.Wis.. 71 P. 
Supp. 381—^Prescott v. Richards, 
D.C.Mass., 58 (P.Supp. 10—^Massa¬ 
chusetts Mut. Life Ins. Co. v. Mur¬ 
doch, D.C.Or., 66 P.Supp. 500—Cu¬ 
racao Trading Co. v. Federal Ins. 
Co., D.C.N.T.. 40 P.Supp. 846— 
Holm V. Hickory Cane Mining Co., 
DC.Ky., 36 F.Supp. 441—C. L T. 
Corp, V. Ambrose, D.C.S.C., 36 P. 
Supp. 311—Eber Bros. Wine & 
Liquor Corp. v. Firemen's Ins. Co. 
of Newark, D.C.N.Y., 29 F.Supp. 
772—^Maruska v. Equitable Life 
Assur. Soc. of U. S., D.C.Minn., 21 
F.Supp. 841—Hilton v. Southern 
Ry. Co., D.C.S.C., 21 P.Supp. 17— 
Von Herwarth v. Gristede Bros., 
D.C.N.Y., 20 P.Supp, 911—Summers 
& Oppenheim v. Tilllnghast Stiles 
Co., D.aN.Y., 19 P.Supp. 230—City 
of Corbin v. Varden, D.C.Ky., 18 
F.Supp. 531—Hammer v, British 
Type Investors, D.CJT.Y., 15 P. 
Supp. 497—Gillette Safety Razor 
Co. V. Chalfee-Shippers' Service, 
D.C.N.Y., 10 F.Supp. 898—^Hogue v. 
Strieker Land & Timber Co., D.C. 
Miss., 2 F.Supp. 905, affirmed, C.a 
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A., 69 F.2d 167, modified on other 
grounds and rehearing denied 70 
P.2d 722, certiorari denied 65 SCt. 
106, 293 US. 591, 79 L.Ed. 686— 
Oblak v. Armour & Co., D.C.M 0 ., 1 
P.R.D. 648. 

Ga.—General Motors Sales Corp., 
Buick Motor Division v. Jordan, 8 
S.E.2d 574, 62 Ga.App. 176. 

Mass.—^Atlantic Nat. Bank of Boston 
V. Hupp Motor Car Corp., 14 N.B. 
2d 167, 300 Mass. 196. 

N.J.—Steelman v. All Continent 
Corp., 188 A. 817, 121 N.JEq. 218. 

N.C.—^Hood V. Richardson, 180 S.B. 
706, 208 N.C. 321—Brown v. South¬ 
ern Ry. Co., 167 S.B. 479, 204 N.C. 
25. 

54 C.J. p 289 note 82. 

Contra 

U.S—Little Six Oil Co. v. Noble, C.C. 
ATex., 17 F.2d 728—^Manufactur¬ 
ers' Commercial Co. v. Brown Alas¬ 
ka Co., C.C.N.Y., 148 F. 308. 

Mo.—^Sturgeon v. Wabash R. Co., 17 
S.W.2d 616, 223 Mo.App. 633. 

Tex.—Minus v. Grote, CivApp., 154 
S.W.2d 140. 

Power of congress 

U.S.—^Texas Emp. Ins. Ass'n v. Felt, 
aC.ATex., 150 P.2d 227, 160 AL.R. 
931—Sperry v. Wabash R. Co., D.C. 
IlL, 52 F.Supp. 337—Horne v. Ade]> 
hold, D.C.Ga, 1 F.Supp. 690. 

Nature of federal jurisdiction over 
local controversies 

US.—^Texas Emp. Ins. Ass'n v. Felt, 
C.C.ATex., 160 IP.2d 227, 160 A.L.R. 
931. 

Under prior statutes 

U.S.—City of Gainesville v. Brown- 
Crummer Inv. Co., Tex., 48 S-Ct, 
464, 277 U.S. 64, 72 L.Bd. 781— 
Bentley v. Halliburton Oil Wells 
Cementing Co., C.ATex., 174 F.2d 
788—^Tolbert v. Jackson, C.CA.Ga., 
99 F.2d 513, rehearing denied 100 
F.2d 909. 

Ga.—General Motors Sales Corp., 
Buick Motor Division v. Jordan, 
8 S.E.2d 574, 62 Ga.App. 176. 
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what constitutes a claim or cause of action.^^ For 
the purpose of removal a cause of action does not 
consist of facts, but of the unlawful violation of 
a right which the facts show.^S Where plaintiff 
suffers but one actionable wrong and is entitled to 
but one recovery, whether his injury was due to 
one or the other of several distinct acts, or to a 
combination of some or all of them, there is but 
one cause of action,^® and where there is a single 
wrong to plaintiff, for which relief is sought, aris¬ 
ing from an interlocked series of transactions, there 
is no separate and independent claim or cause of 
action under the statute.'^'^ In deciding under what 
circumstances two claims combined in one suit are 
separate and independent, it is proper to consider 
the ends to be achieved by removal of the one claim 
which, standing alone, is removable.^8 

The existence of separate defenses on the part 


of a defendant does not create a separate and inde¬ 
pendent claim or cause of action>9 Matters which 
are merely incidental to the principal subject mat¬ 
ter of the suit do not constitute separate and in¬ 
dependent claims or causes of action.^o 

Controversies separable in general. Numerous 
reported cases have illustrated the difficulty of 
always clearly determining whether a separable con¬ 
troversy had existed warranting removal from a 
state court to a federal court under former federal 
statutes.51 A controversy was separable where 
the right asserted against the defendant interested 
therein was separate and distinct from that assert¬ 
ed against his codefendants, so that it might be 
wholly determined between such defendant and 
plaintiff.52 It was not separable where full and 
complete relief could not be afforded without the 
presence of all the parties to the suit.®3 


44. U.S.—Butler Mfg. Co. v. "Wal¬ 
lace & Tiernan Sales Corp., D.C. 
Mo., 82 F.Supp. 685. 

Meaning as iufladiLced liy purpose of 
statute 

"We are not unmindful that the 
phrase 'cause of action* has many 
meanings. To accomplish its pur¬ 
pose of limiting and simplifying re¬ 
moval, Congress used the phrase 
'cause of action* in an accepted mean¬ 
ing to obtain that result By inter¬ 
pretation we should not defeat that 
purpose.**—American Fire & CSs. Co. 
V. Finn, Tex,. 71 S.Ct 534, 639, 341 
U.S. 6, 95 UEd. 702, 19 A.L.R.2d 738. 

45. U.S.—American Fire & Cas. Co. 
V. Finn, supra. 

46. U.S.—American Fire & Cas. Co. 
V. Finn, supra. 

47. U.S.—^American Fire & Cas. Co. 
V. Finn, supra. 

48. U.S.—^Masrflower Industries v. 
Thor Corp., C.AJ^.J., 184 F.2d 637, 
certiorari denied Thor Corp, v. 
Mayflower Industries, 71 S.Ct 610, 
341 U.S. 903, 95 L.Ed. 1342. 

49. U.S.—^Edwards v. E. I. Du Pont 
De Nemours & Co., C.A.Ga., 183 
F.2d 165—^Bentley v. Halliburton 
Oil Well Cementing Co., C.A.Tex., 
17-4 F.2d 788—Willoughby v, Sin¬ 
clair Oil & Gas Co., D.aOkl., 89 
F.Supp. 994—Harward v. General 
Motors Corp., D.CJN.C., 89 F.Supp. 
179. 

50. U.S.—^Butler Mfg. Co. v. Wal¬ 
lace & Tieman Sales Corp., D.C. 
Mo., 82 F.Supp. 635. 

Zzsmplwry damages 
Exemplary or punitive dajnages do 
not constitute separate causes of ac- 
tioa and certainly are not independ¬ 
ent causes of action where under 
state law they may not be recovered 
unless there is fdso a recovery of 
actuia damageiB.—Willoughby v. Sin¬ 


clair Oil & Gas Co., D.C.Okl., 89 F. 
Supp. 994. 

51. U.S.—^Brown v. Hecht Co., D.C. 
Md., 78 F.Supp. 640. 

N.C.—^Hood V. Richardson, 180 S.B. 
706, 208 N.C. 321. 

PaUure to state cause of action 
against part of defendants 

(1) It was sometimes said that 
where plainttfiC*s complaint, in a suit 
against two or more defendants, 
failed to state a cause of action 
against one or more defendants, a 
separable controversy existed be¬ 
tween the other defendant or defend¬ 
ants and plaintiff.—Shaw v. Great 
Atlantic & Pacific Tea Co., 1 S.E.2d 
499, 189 S.C. 437—Thrower v. Kistler, 
178 S.E. 126, 174 S.C. 479—64 C.J. p 
293 note 15. 

(2) Failure to state cause of action 
against defendant generally see su¬ 
pra § 147. 

(3) Fraudulent joinder see supra 
3 147. 

Where th^e was Imt a single de¬ 
fendant and a single plaintiff there 
was no separable controversy.—State 
of Missouri ex rel. Barker v. Chica¬ 
go A. R. Co., D,C.Mo., 216 F. 662—54 
C.J. p 293 note 18. 

Where there were two or more 
plaintiffs a plurality of defendants 
was not essential to existence of sep¬ 
arable controversies.—^Young v. 
Southern Pac. Co., C.C.A.N.T., 15 F. 
2d 280—54 C.J. p 293 note 19. 

52. U.S.—Oldland v. Gray, C.A.C 0 I 0 ., 

179 F.2d 408, certiorari denied Gray 
V. Oldland, 70 S.Ct. 803, 339 US. 
948, 94 L.Bd. 1362—Peters v. 

Standard Oil Co. of Tex., C.A.Tex., 
174 F.2d 162—Preston v. Kaw Pipe 
Line Co.. aC.A.Kan., 128 F.2d 162, 
certiorari denied Preston v. Bunker 
Hill State Bank of Bunker Hill, 
03 S.Ct 80, 317 U.S. 674, 87 UBd. 
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641—Woulfe V. Atlantic Steel Pier 
Co., C.G.A.N.J.. 124 F.2d 322—Tol¬ 
bert V. Jackson, C.C.A.Ga., 99 F.2d 
513, rehearing denied 100 F.2d 909 
—^Des Moines Elevator & Grain 
Co. V. Underwriters* Grain Ass*n, 

C. C.A.Iowa, 63 P.2d 103—^Rogers v. 
Guaranty Trust Co. of New York, 

D. GN.Y., 58 F.2d 898—Kaufer v 

National Cas. Co., D.C.Wis., 71 IP 
Supp. 381—Goodall Worsted Co. v. 
Bardach, DC.Me., 69 F.Supp. 697— 
Sperry v. Wabash R. Co., D C.Ill, 
62 F.Supp, 337—Wesner v. Gas 
Service Co., D.C.M 0 ., 45 F.Supp. 645 
—Conners v. Federal Deposit Ins. 
Corp., D.C.P€U, 39 F.Supp. 812—C. 
I. T. Corp. V. Ambrose, D.C.S.C., 
36 F.Supp. 311—Stevenson v. Mela- 
dy, D.C.N.Y.. 80 F.Supp. 262— 

Schwartz v. Kaufman, D.C.N.Y., 29 
F.Supp. 803—Alexander v. Jones, 
D.C.Okl., 29 F.Supp. 690—Johnson 
V. Jordan, D.C.Okl., 22 F.Supp. 286 
—^Brohman v. U. S. Gypsum Co., D 

C. N.Y., 16 F.Supp. 20—Nettles v. 
Rhett, .D.C.S.C., 14 F.Supp. 694— 
Davis V. St. Louis & S. ip. Ry. Co., 

D. C.Okl., 8 F.Supp. 619. 

N.J.—Steelman v. All Continent 
Corp., 188 A. 817, 121 N.J.B< 1 . 218. 
Tex.—^Mlnus v. Grote, Clv.App., 164 
S.W.2d 140. 

54 C.J. p 290 note 86. 

SB'aot that cause of aotion involved 
separate acts did not create a separa¬ 
ble controversy; It was not the 
group of acts alleged In the com¬ 
plaint but the result and the legal 
wrong, the existence of which they 
showed, that created the right of ac¬ 
tion.—Greif v. Sears, Roebuck & Co., 
D.C.Idaho, 48 F.Supp. 242. 

63. U.S.—^Bachman v. Seaboard Air 
Line R. Co., D.C.&C., 80 F.Supp. 
976—Stock Yards Bank v. National 
Surety Corp., D.C.Ky., 42 F.Supp. 
ID—Iberia Petroleum Corp. v. Aca¬ 
dian Prodaction Corp. of Louisiana, 
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Accordingly, where there 'wb.s but one issue in 
the suit and there could be but a single decree, 
there was no separable controversy and the fact 
that there were separate remedies against the sev¬ 
eral parties did not create separable controversies 
where the cause of action against each’ was the 
same.55 Similarly, the mere fact that one of two 
or more defendants had not been served w-ith proc¬ 
ess,56 or had made default in appearing or plead- 
ing,57 or had appeared and disclaimed,58 or that a 
separate defense existed,58 or that judgment had 
been rendered against one defendant before another 
or others had been served^o did not create a separa¬ 


ble controversy; and no separable controversy 
was presented by the fact that two or more de¬ 
fendants were interested in separate parts of the 
same subject matter.®^ The separable controversy 
must have been real and substantial, and not a mere 
fanciful claim which had no support in the allega¬ 
tions of the petition or bilL®^ The main dispute 
must have been considered,63 and matters which 
w'ere mere incidents to the principal subject matter 
of the suit did not present a separable controver¬ 
sy.®^ Where a separable controversy actually ex¬ 
isted, however, it was immaterial vrhat other con¬ 
troversies or grounds of action might have been 


D.C.Lia., 34 P.Supp. 995—^Hoffman 
V. Metz, D.CJ>a., 31 F.Supp. 204— 
McCown V. Williams, DC.S.C., 10 F. 
Supp. 168. 

Oa.—Southeastern Greyhound Lines 
V. Bstes, 22 S.E.2d 679, 68 Ga.App. 
248—General Motors Sales CJorp., 
Buick Motor Division v. Jordan, 8 
S.B.2d 574, 62 Ga.App. 176. 

La.—Corpus Juris quoted ia Fournet 
V. De Vilbiss, 174 So. 259, 263, 187 
La. 191. 

N.J.—^Taylor v. Comman Const. Co., 
41 A.2d 208, 136 N.J.Eq. 252— 
Woulfe V. Atlantic City Steel Pier 
Co.. 20 A.2d 45, 129 K.J.Eq. 610. 

54 C.J. p 290 note 87. 

Separate and distinct cause of action 
(1) The separable controversy re¬ 
lied on must have been a separate 
and distinct cause of action in itself 
on which a separate suit mlg'ht have 
been maintained and complete relief 
afforded as to such cause of action. 
U.S.—^Victory Cabinet Co. v. Insur¬ 
ance Co. of North America, CA. 
Ill., 183 F.2d 360—Sewell v. J. E. 
Crosbie, Inc., C.C.A.Ark., 127 F.2d 
599, certiorari denied Sewell v. 
Crosbie, 63 S.Ct 36, 317 U.S. 643, 
87 L.Bd. 618—^Tolbert v. Jackson, 

C. CA..Ga, 99 F.2d 513, rehearing 
denied 100 IP.2d 909—^Brown v. 
Hecht Co.. D.CMd., 78 F.Supp, 640 
—^Kaufer v. National Cas. Co., D.C. 
Wls., 71 F.Supp. 381—Goodall 
Worsted Co. v. Bardach, D.C.Me., 
69 P.Supp. 697—^Prescott v. Rich¬ 
ards, D.C.Mass., 58 F.Supp. 10— 
Good V, Hartford Accident & In¬ 
demnity Co., D.C.S.C., 39 P.Supp. 
476—Hilton v. Southern Ry. Co., 

D. C.S.C., 21 F.Supp. 17—^Boehne v. 
Southwestern Bell Telephone Co., 
D.C.Tex., 10 F.Supp. 788. 

Ga.—American Fidelity & Casualty 
Co. of Richmond, Va. v. Elder, 5 
S.E.2d 668, 189 Ga. 229—Southeast¬ 
ern Greyhound Lines v. Estes, 22 
S.E.2d 679, 68 Ga.App. 248—General 
Motors Sales Corp., Buick Motor 
Division V. Jordan, 8 SJS.2d 574, 
62 Ga.App. 176. 

La.—^Fournet v. De Vilbiss, 174 So. 
269, 187 La. 191. 

N.J.—Woulfe V. AUantlc City Steel 


Pier Co., 20 A.2d 46, 129 N.J.Ea. 
510. 

(2) However, It has been stated 
that in a suit covering multiple par¬ 
ties or issues based on a single claim 
there may be only one cause of ac¬ 
tion and yet be separable controver¬ 
sies.—^American Fire & Cas. Co. v. 
Finn, Tex., 71 S.Ct. 634, 341 U.S. 6, 
95 L.Ed. 702, 19 A.L.R.2d 738. 

54. U.S.—^Rogers v. Van Nortwick, 
aC.Wls., 45 P. 513—Goodall Worst¬ 
ed Co. V. Bardach, D.C.Me., 69 IF. 
Supp. 697. 

55. U.S.—^Merchants* Cotton-Press, 

etc., Co. V. Insurance Co. of North 
America, Tenn.. 14 S.Ct 367, 151 U. 
S. 368, 38 L.Ed. 195. 

54 C.J. p 290 note 89. 

56. U.S.—^Hane v. Mid-Continent Pe¬ 
troleum Corporation, D.C.Okl., 47 
P.2d 244—^Taylor v. Van Atta, D.C 
Mo., 2 P.Supp, 765. 

54 C.J. p 290 note 90. 

57. U.S.—^Brooks v. Clark, Pa., 7 S. 
Ct. 301, 119 U.S. 502, 30 L.Ed. 482. 

54 C.J. p 290 note 91. 

58. U.S.—^Louisville, etc., R. Co. v. 
Ide, N.T., 5 S.Ct. 735, 114 U.S. 52, 
29 L.Ed. 63. 

54 C.J. p 291 note 92. 

59. U.S.—^Texas Wool & Mohair 
Marketing Ass’n v. Standard Aca 
Ina Co., CA..Tex., 175 P.2d 836— 
Texas Emp. Ins. Ass’n v. Felt, C.C. 
A.Tex., 150 F.2d 227, 160 A.L.R. 931 
—Albi V. Street & Smith Publica¬ 
tions, C.CA.Wash., 140 F.2d 310— 
Tolbert v.' Jackson, C.C.A.Ga, 99 P. 
2d 513, rehearing denied 100 F. 
2d 909—Grelf v. Sears, Roebuck & 
Co., D.CIdaho, 48 F.Supp. 242— 
Heal V. Wood, D.CWash., 29 P. 
Supp. 509—HiUis v. Rice, D.C.Mo., 
25 P.Supp, 813—^Bagwell v. South¬ 
ern Ry. Co., D.C.S.C, 21 tP.Supp. 
751—^Forrest v. Southern Ry. Co., 
D.C.S,C., 20 F.SUPP. 861—State of 
Oklahoma ex rel. Jennings v. Ray, 
D.G.Okl., 7 F.Supp. 417. 

Ga.—Southeastern Greyhound Lines 
V. Estes, 22 S.E.2d 679, 68 Ga.App. 
248—General Motors Sales Corp., 
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Buick Motor Division v. Jordan, 8 
S.E.2d 674, 62 Ga.App. 176. 

54 CJ. p 291 note 93. 

Interposition of separate defense as 
creating separable controversy see 
infra 5 156. 

SO. U.S.—^Brooks v. Clark, Pa., 7 S. 
Ct. 301, 119 U.S. 502, 30 L.Ed. 482. 

61. U.S.—^Niccum v. Northern Assur. 
Co.. D.CInd., 17 P.2d 160. 

54 C.J. p 291 note 95. 

62. U.S.—^MacGinniss v. Boston, 
etc., Consol. Copper, etc., Min. Co., 
Mont., 119 P. 96, 65 C.C.A. 648. 

54 C.J. p 291 note 96. 

Separable controversy was not one 
theoretically separable, but actual, 
separate, and distinct cause of action. 
—Lake v. Texas News Co., D.C.Tex., 
51 F.2d 862. 

63. U.S.—Johnson v. Jordan, D.C. 
Okl., 22 F.Supp. 286. 

64. U.S.—^Bachman v. Seaboard Air 
Line R. Co., D.C.S C., 80 F.Supp. 
976—^Brown v. Hecht Co., D.C.Md., 
78 P.Supp. 640—^Henry v. Rice, D. 
C.Mo., 74 P.Supp. 222—^Beck\vlth v. 
American President Lines, D.C.Cal., 
68 F.Supp. 353—Nelson v. Camp 
Mfg. Co., D.C.S.C., 44 P.Supp. 554 
—^Alexander v. Jones, D.C.Okl., 29 
IP.Supp. 690—Johnson v. Jordan, D. 
C.Okl., 22 F.Supp. 286—^Hilton v. 
Southern Ry. Co., D.C.S.C., 21 P. 
Supp. 17—Von Herwarth v. Griste- 
de Bros., D.C.N.T., 20 P.Supp. 911— 
Boehne v. Southwestern Bell Tele¬ 
phone Co., D.C.Tex., 10 P.Supp. 788 
—^Pirst Nat. Bank & Trust Co. v. 
York Petroleum Co., D.C.Okl., 4 F. 
Supp. 169. 

Tex.—Sun Oil Co. v. Bennett, Qv. 
App., 77 S.W.2d 1086, modified on 
other grounds 84 S.W.2d 447, 125 
Tex, 640. 

54 C.J. P 291 note 97. 

Bsemplary damages as collateral 
and incidental to demand for actiuJ 
damages created no separable contro¬ 
versy.—-Alexander v. .Jones, D.O.C^., 
29 F.Supp. 690—^Boehne v. South¬ 
western Bell Telephone Co., D.aTex.. 
10 F.Supp. 788. 
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involved in the suit®® or what collateral issues 
were connected therewith.®® 

. h. Joint and Several Suits 

Where the complaint sets up against several de¬ 
fendants a single wrong to the plamtlff, there Is no 
separate and independent clahn or cause of action to 
warrant removal of the case to a federal court. 

Under the statute, 28 U.S.C.A. § 1441 (c), where 
the cause of action alleged against one defendant 
is separate and distinct from the cause of action al¬ 
leged against the other defendant and may be fully 
adjudicated and determined without any considera¬ 
tion of the claim against the other defendant, the 
case may be removed to a federal court.®^ A joint 
suit or action on the same cause of action against 
two or more defendants does not constitute a sep¬ 
arate and independent claim or cause of action,®® 
whether the joint suit or action is in tort®® or on 
contract,*^® even though suit might have been 
brought against defendants separately.^^ Where 
the allegations against the several defendants set 
up a single wrong to plaintiff, there is no separate 
and independent claim or cause of action.^^ If 
the theory of the complaint is that there is a com¬ 


munity of wrongdoing which caused the injury 
or damage, then there is only one claim or cause 
of action.73 Where defendants are properly joined 
and the liability asserted against them, whether 
several or joint and several, relates to the single 
claim sued on, their liability cannot be separated 
so as to authorize removal.^^ Plaintiff may elect 
whether to sue joint obligors or joint tort-feasors 
jointly or separately and to prosecute his own 
suit in his own way to a final determination.*^® 
Where defendants are properly joined, the mo¬ 
tive of plaintiff in joining them is immaterial.*^® 

Separable controversies in general. Under for¬ 
mer federal statutes authorizing the removal of 
a separable controversy between citizens of dif¬ 
ferent states from a state court to a federal court 
where separate and distinct liabilities on the part 
of two or more defendants were alleged or shown 
by plaintiffs pleadings,or where different relief 
was sought against the several defendants,78 there 
was a separable controversy between each of them 
and plaintiff, even though the suit was made joint 
in form for the purpose or with the design of de¬ 
feating removal, or, to adopt the somewhat loose 


66. XT.S.—State ex rel. Williams v. 

Neustadt, C.C.AOkl., 149 F.2d 149. 
64 C.J. p 291 note 98. 

66. TJ.S.—Osffood V. Chicago, etc., 
R. Co., C.aill,, 18 F.Cas.No.10,604. 
6 Biss. 330. 

67. U.S.—Commander-Liarabee Mill 
Co. V. Jones-Hettelsater Const Co., 
D.C.MO., 88 P.Supp. 476. 

68. TJ.S.—Sansom v. New Amster¬ 
dam Ins. Co., D.C.Ala., 95 F.Supp. 
6—^Harward v. General Motors 
Corp., D.C.N.C., 89 F.Supp. 170— 
Highway Ins. Underwriters v. 
Nichols, D.aOkl., 85 P.Supp. 527— 
Robinson v. Missouri Pac. Transp. 
Co., D.CLArk., 85 F.Supp. 235. 

69. U.S.—^Edwards v. E. L Du Pont 
De Nemours & Co., C.A.Ga., 183 F. 
2d 165—Willoughby v. Sinclair Oil 
& Gas Co., D.C.Okl., 89 F.Supp. 994 
—^Harward v. General Motors 
Corp., D.C.N.C., 89 P.Supp. 170— 
Robinson v. Missouri Pac. Traxisp. 
Co., D.CAjk., 85 P.Supp. 236— 
Thomas v. Thompson, D.ClArk., 80 
F.Supp. 225. 

Joint UabiUty fox whole text nega- 
ttves the idea of a separate and in¬ 
dependent claim as to one of the de¬ 
fendants.—^Bentley v. Halliburton Oil 
Well Cementing Co., O.A.Tex., 174 
F.2d 788. 

Single ooonxrenoe giving xlse to a 
canse of action in which several de¬ 
fendants are being sued as joint tort¬ 
feasors does not constitute separate 
and Independent claim or cause of 
action.—Smith v. Waldemar. D.C. 
Tenn., 85 F.2d 36. 


7a U.S.—^American Fire & Cas. Co. 
V. Finn, Tex., 71 S.Ct. 634, 841 U.S. 
6, 95 L.Ed. 702, 19 A.I..R.2d 738. 

71. U.S.—^Edwards v. B. I. Du Pont 
De Nemours & Co., C.A.Ga., 183 F. 
2d 165—^Duffy v. Duffy, D.C.Iowa, 
89 F.Supp. 745. 

72. U.S,—American Fire & Cas. Co. 
V. Finn, Tex., 71 S.Ct. 634, 341 U.S. 
6, 95 L.Ed. 702, 19 A.L.R.2d 738. 

73. U.S,—^Mayflower Industries v. 
Thor Corp., C.A.N.J., 184 F.2d 537, 
certiorari denied Thor Corp. v. 
Mayflower Industries, 71 S.Ct. 610, 
841 U.S. 903, 96 D.Ed. 1342—Butler 
Mfg. Co. V. Wallace & Tiernan 
Sales Corp., D.C.M 0 ., 82 F.Supp. 
635. 

74. U.S.—^Butler Mfg. Co. v. Wallace 
& Tiernan Sales Corp., supra. 

75. U.S.-*Edwards v. E. I. Du Pont 
De Nemours & Co., C.A.Ga., 183 F. 
2d 166—^Bentley v. Halliburton Oil 
Well Cementing Co., C.A.Tex., 174 
F.2d 788—^Harward v. General Mo¬ 
tors Corp., D.C.N.C,, 89 F.Supp. 
170—^Billups V. American Sur. Co., 
D.C.Ean., 87 F.Supp. 894—Smith v. 
Waldemar, D.C.Tenn., 85 F.Supp. 
36. 

7a U.S.—Butler Mfg. Co. v. Wallace 
& Tiernan Sales Corp., D.C.M 0 ., 82 
F.Supp. 635. 

77. U.S.—Creek Indians Nat Coun¬ 
cil V. Sinclair Prairie OU Co., C.C, 
A.Okl., 142 F.2d 842, certiorari de¬ 
nied 65 S.Ct 269, 323 U.S. 781, 89 

102s 


DEd. 624—Sewell v. J. B. Crosbie, 
Inc., C.C.A.Ark., 127 F.2d 599, cer¬ 
tiorari denied Sewell v. Crosble, 63 
S.Ct 36, 317 U.S. 643, 87 liJEJd. 518 
—Rogers v. Hill, D.aN.T., 63 F.2d 
395—Jennings v. Southern Ry, Co„ 
D.C.S.C., 40 P.2d 951—Conners v. 
Federal Deposit Ins. Corp., D.C.Pa., 
39 F.Supp. 812—Gillette Safety 
Razor Co. v. Chaffee-Shippers* 
Service, D.C.N.Y., 10 F.Supp. 898— 
Automobile Ins. Co. of Hartford, 
Conn. V. Harrison, D.C.N.T., 7 F. 
Supp. 846—First Nat Bank & 
Trust Co. V. York Petroleum Co., 
D.C.Okl., 4 P.Supp. 169. 

Ga.—Pearl Assur. Co, v. Bemath, 
196 S.E. 389, 185 Ga. 737. 

54 C.J. p 291 note 1. 

Tort actions generally 
U.S.—Ammond v. Pennsylvania R. 
Co., C.C.A.Ohlo, 125 P.2d 747, cer¬ 
tiorari denied 62 S.Ct 1283, 316 U. 
S. 691, 86 L.Bd. 1762—Liberty Mut 
Ins. Co. V. American Incinerator 
Co., D.C.N.Y., 61 P.2d 739. 

Mere jumbling of several causes 
of action against resident and non¬ 
resident defendants In one complaint 
without separately stating them, did 
not affect removability if it stated 
separate controversy between plain¬ 
tiff and nonresident defendajit— 
Johnson v. Great Atlantic & Pacific 
Tea Co., D.C.S.C., 25 F.Supp. 449. 

7a U.S.—^Fields v. Mutual Ben. Life 
Ins. Co., C.C.A.N.C., 93 F.2d 659— 
Rogers v. Guaranty Trust Co. of 
New York, D.C.N.Y., 53 F.2d 898. 

I 54 C.J. p 291 note 2. 
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terminology of some of the courts, the joinder was 
fraudulent.^® The permissive joinder under state 
practice of several causes of action against defend¬ 
ants did not make the separate causes joint so as 
to preclude removal.®® Where, however, defend¬ 
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ants were sued jointly and severally, it was held 
that no separable controversies existed.®^ 

A joint suit or action on the same cause against 
two or more defendants, even though they might 
have been sued separately, was not separable,®^ 


79. Ga.—Corpiis Jtris cited In Clark 
V. Order of United Commercial 
Travelers, 187 S.R 862, 853, 54 Ga. 
App. 324. 

54 C.J. p 291 note 3. 

80. U.S.—Pullman Co. v. Jenkins, 
Cal., 59 S.Ct, 347, 305 U.S. 634, 83 
li.Sd. 334—Victory Cabinet Co. v. 
Insurance Co. of North America, 

C. AI11., 183 F 2d 360—State ex rel. 
Williams v. Neustadt, C.C.A.Okl., 
149 P.2d 143—^Des Moines Eleva¬ 
tor & Grain Co. v. Underwriters* 
Grain Ass*n, C.C.A.Iowa, 63 P.2d 
103—Stewart v. Nebraska Tire & 
Rubber Co., C.C.AIowa, 39 F.2d 
309, certiorari denied Stewart v. 
Nebraska Tire & Rubber Co., 61 S. 
Ct 21, 282 U.S. 840. 75 L.Ed. 746 
—Kaufer v. National Cas. Co., D.C. 
Wis., 71 F.Supp. 381—Conners v. 
Federal Deposit Ins. Corp., D.C.Pa., 
89 F.Supp. 812—Daniel v. Burdette, 

D. C.S.C., 24 F.Supp. 218—Hilton v. 
Southern Ry. Co., D.C.S.C., 21 F. 
Supp. 17, disapproving Cothran v. 
Hackel, D.QTex.. 66 P.2d 263 and | 
Ltake V. Texas News Co., D.C.Tex., 
61 F.2d 862, followed in Lawson v. 
Glover, D.C.Tex., 1 IF.Supp. 929— 
Hartman v. New York & Miami S. 
S. Corp., D.C.N.T., 16 F.Supp. 479— 
Norwalk v. Air-Way Electric Ap¬ 
pliance Corp., D.C.N.T., 14 F.Supp. 
129, reversed on other grounds, 
C.C.A, 87 F.2d 317, 110 AL.R. 183. 

81 . U.S.—^Martin v. Norfolk & W. 
Ry. Co., C.C.AW,Va., 43 F.2d 293. 

54 C.J. p 291 note 5. 

Contra Spangler v. Atchison, etc., R. 
Co., C.C.MO., 42 F. 306—^Boyd v. 
Gill, C.C.N.Y., 19 F. 146, 21 Blatcht 
548. 

As a matter of law controversy 
was not separable where defendants' 
liability as set forth in pleading was 
Joint and several.—^Martin v. Nor¬ 
folk & W. Ry. Co., C.aAW.V£L, 48 
F.2d 298—^Bagwell v. Southern Ry. 
Co., D.C.S.C., 21 F.Supp. 761—^For¬ 
rest V. Southern Ry. Co., D.C.S.C., 20 
F.Supp. 851. 

88. U.S.—Pullman Co. v. Jenkins, 
Cal., 69 S.Ct. 347, 305 U.S. 534, 83 
L.Ed. 334—^Bolstad v. Central Sur. 
& Ins. Corp., CCAMinn., 168 F.2d 
927—^Texas Iknp. Ins. Ass'n v. Felt, 
C.CA.Tex., 160 IF.2d 227, 160 AL.R. 
931—Norwalk v. Air-Way Electric 
Appliance Corp., C.CAl.N.Y., 87 F. 
2d 317, 110 AL.R 183—Watson v. 
Chevrolet Motor Co. of St. Louis, 
C.C.A.MO., 68 F.2d 686, certiorari 
denied Chevrolet Motor Co. of St 
Louis V. Watson, 54 S.Ct 716, 292 
U.S. 637, 78 L..Ed. 1490-^cott-Mac- 


George Bldg. Co. v. City of Seattle, 
D.C.Wash., 56 F.2d 414—^Padgett v. 
Chicago, R. I. & P. Ry. Co., C.C.A. 
Okl., 54 F.2d 576—Del Fungo Giera 
V. Rockland Light & Power Co., 
DC.N.T., 46 F.2d 552—Martin v. 
Norfolk & W. Ry. Co., aC.AW.Va.. 
43 F.2d 293—Bachman v. Seaboard 
Air Line R. Co., D.C.S.C., 80 F. 
Supp. 976—Cotton v. Iowa Mut. 
Liability Ins. Co., D.C.Mo., 72 F. 
Supp. 675—^East Coalinga Oil 
Fields Corporation v. Pure Oil Co., 
D.C.Cal., 66 F.Supp. 716—^Prescott 
V. Richards, D.C Mass., 58 F.Supp. 
10—Milliken v. Transcontinental 
Oil Co., D.C.Wyo., 55 F.Supp. 381— 
Sperry v. Wabash R. Co., DC.Ill., 
52 F.Supp. 387—Mails v. Kansas 
City Public Sen^ice Co., D.C.Mo., 
61 F.Supp. 562—May v. George A. 
Rheman Co., D.C.Ga, 51 F.Supp. 
426—Greif v. Sears, Roebuck & Co., 
D.C.Idaho, 48 F.Supp. 242—Lis- 
sauer v. Bertles, D.C.N.Y., 37 F. 
Supp. 881—^De Stefano v. Gregg, 
D.C.N.Y., 24 F.Supp. 187—Corpus 
dTorls cited in Foumet v. De Vll- 
bliss, D.C.La., 24 F.Supp. 60, 63— 
Ferris v. Wray, D.C.Okl., 22 F. 
Supp. 136—^Bagwell v. Southern 
Ry. Co., D.C.S.C., 21 F.Supp. 751— 
Forrest v. Southern Ry. Co., D.C. 
S.C., 20 F.Supp. 851—Gilmore v. 
United Air Lines Transport Corp., 
D.C.Cal., 20 F.Supp. 371—^Thomas 
V. Oklahoma Power & Water Co., 
D.C.Okl., 20 F.Supp. 246—Thurston 
V. Northwestern Fire & Marine 
Ins. Co., D.C.N.Y., 9 F.Supp. 848— 
State of Oklahoma ex rel. Jennings 
V. Ray, D.C.Okl., 7 F.Supp. 417— 
Judd v. Oregon Short Line R. Co., 
D.C.Idaho, 4 F.Supp. 667. 

Ark.—Crown Coach CO. v. Palmer, 
102 S.W.2d 853, 193 Ark. 739. 

Ga.—Southeastern Greyhound Lines 
V. Estes, 22 S.E.2d 679, 68 Ga.App. 
248. 

La.—Corpus Juris atLOted in Foumet 
V. De VilbUss. 174 So. 259, 263, 187 
La. 19L 

N,J.—^Taylor v, Cornman Const. Co., 
41 A.2d 208, 136 N.J.Bq. 252—Mc¬ 
Carter v. American Newspaper 
Guild, 177 A. 835, 118 N.J.Bq. 102. 

N.C.—Smith v. McDowell Furniture 
Co.. 16 S.B.2d 685, 220 N.C. 166— 
Tolley V. W. M. Ritter Lizmber Co., 
198 S.E. 582, 214 N.C. Ill—Tate v. 
Southern Ry. Co., 169 S.E. 816, 205 
N.C. 61. 

54 C.J. p 291 note «. 

Joint liability preventing removal 
because of diversity of citizenship 
generally see supra $ 1^7. 
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Defendant had no right to say that 
an action should have been separable 
which p'aintifT elected to make Joint 
and could not deprive plaintiff of his 
right to prosecute his own suit to 
final determination in his own way. 
U.S.—^Norwalk v. Air-Way Electric 
Appliance Corp, C.C.AN.T., 87 
F.2d 317, 110 A.L.R. 183—Martin 
V. Norfolk & W. Ry. Co., C.C.A.W. 
Va., 43 P.2d 293—^Lissauer v. 
Bertles, D.CN.Y., 37 F.Supp. 881— 
Johnson v. Jordan, D.C.Okl., 22 F. 
Supp. 286—^Ferris v. Wray, D.C. 
Okl., 22 F.Supp. 135—Bagwell v. 
Southern Ry. Co., D.C.S.C., 21 P. 
Supp. 751—Forrest v. Southern Ry. 
Co., D.C.S.C., 20 F.Supp. 861— 

Donaldson v. Tucson Gas, Electric 
Light & Power Co., D.C.Ariz., 14 
F.Supp. 246—McCown v. Williams, 
D.C.S.C.. 10 F.Supp. 168—State of 
Oklahoma ex rel. Jennings v. Ray, 
D.C.Okl.. 7 F.Supp. 417. 

N.J.—Goodman v. Grace Iron & Steel 
Corp., 13 A.2d 228, 125 N.J.Law 28 
—Woulfe V, Atlantic City Steel 
Pier Co., 20 A.2d 45, 129 NJ.Bq. 
510. 

Sven though defeudaats’ liability 
was Joint and several, there was no 
separable controversy where plaintiff 
sued to establish only the Joint lia¬ 
bility.—Thompson v. Standard Oil 
Co. of New Jersey, C.C.AS.C., 67 
F.2d 644, certiorari denied Standard 
Oil Co. of New Jersey v. Thompson, 
54 S.Ct 640, 292 U.S. 631, 78 L.Ed. 
1485—54 C.J. p 291 note 6 [a]. 

Pacts that plaintiff had miscon^ 
oelved his cause of action and had 
no right to maintain it against de¬ 
fendants Jointly did not change an 
alleged Joint cause of action into a 
separable controversy.—^Bolstad v. 
Central Sur. & Ins. Corp., C.C.A. 
Minn., 168 P.2d 927—Huftoan v. 
Baldwin, C.C.A.Ark., 82 P.2d 6, cer¬ 
tiorari denied Baldwin v. Huffman, 
57 S.Ct 12, 299 U.S. 550, 81 L.Ed. 405 
—^Leonard v. iSt. Joseph Lead Co., 

C. C.A.MO., 75 F.2d 390—Morris v. B. 
I. Du Font De Nemours & Co., C.C.A. 
Mo., 68 P.2d 788—Donaldson v. Tuc¬ 
son Gas, Electric Light & Power Co., 

D. C.Ariz., 14 F.Supp. 246. 

Pact that separate Judgments 
might have been entered in a Joint 
cause of action did not create a 
separable controversy. 

U.S.—^Tolbert v. Jackson, C.CA.Oa, 
99 F.2d 513, rehearing denied 100 
F.2d 909. 

Ga.—Southeastern Greyhound Lines 
V. Estes, 22 S.R2d 679, 68 GaApp. 
248—General Motors Sales Corp* 
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whetlier the joint suit or action was in tort*^ or on 
contract,84 unless the joinder of the parties was 
not permitted by the state law.85 Similarly, a suit 
by two or more plaintiffs, or by one plaintiff to 
the use of two or more persons, to enforce a com¬ 
mon right was not separable, although they might 
have asserted it in separate actions and the rights 
of the several plaintiffs depended on different cir¬ 
cumstances;®® but where the rights of plaintiffs 
or of the persons to whose use the suit was brought 
were separate and independent, the controversies 
were separable.®'^ Whether a suit -was to be regard¬ 
ed, as far as concerns its removability, as asserting 
Joint or several rights or liabilities depended on 
plaintiffs statement of his action, so that if he made 
it joint in character no separable controversy was 
presented, in the absence of fraud.®® So, where 
a petition or complaint on its face set up a joint 
cause of action, and there was no showing of bad 


faith, the question of joint liability would not be 
tried in the removal proceedings, but the case was 
deemed to be that which plaintiff had stated in set¬ 
ting forth his cause of action;®® but the courts de¬ 
cided whether the allegations of the pleading 
showed a joint or a several cause, regardless of 
plaintiff's opinion or conclusions.®® Where a joint 
cause of action was stated in plaintiff's pleading, the 
motive for the joinder was immaterial in determin¬ 
ing separability in the absence of fraud.®! The 
fact that defendants who might have been sued sep¬ 
arately were jointly sued for the particular purpose 
of rendering the suit unremovable did not, in the 
absence of fraud, render the controversies separable 
or permit the removal of the suit by less than the 
whole number of defendants.®® 

Contract and tort Under the statute, 28 U.S.C.A. 
§ 1441 (c), providing for removal whenever a 
separate and independent claim or cause of action 


Buick Motor Division v. Jordan, 

8 S.E.2d 574, 62 Ga.App. 176. 

Suit against principal and surety 

(1) Suit against one as principal 
and another as surety on his bond in¬ 
volved but one controversy, and was 
not separable. 

U.S.—^Texas Wool & Mohair Market¬ 
ing Ass'n V. Standard Acc. Ins. Co., 
C.A.Tex.. 176 F 2d 835—Centerville 
State Bank v. National Surety Co., 
C.C.A.!Kan,, 37 P,2d 338—Johnson 
V. Marsh, D.C.Neb., 49 P.Supp. 137 
—St. Louis County ex rel. and to 
Use of Ketts v. Heman, D.C,Mo., 
31 F.Supp. 744. 

Ark.—Consolidated Indemnity & In¬ 
surance Co. V. State, 43 S.W.2d 240, 
184 Ark. 594. 

54 C.J. p 291 note 6 [c]. 

(2) Action against principals and 
sureties on several separate bonds 
presented separahle controversies.— 
Town of Wilson v. IPidelity & Deposit 
Co. of Maryland, 171 S.E. 68, 205 N. 
C. 262. 

83. U.S.—Albi V. Street & Smith 

Publications, C.C.A.Wash., 140 F.2d 
810—^Morgan v. Kroger Grocery & 
Baking Co., C.C.A.M 0 ., 96 F.2d 470 
—^Harrelson v. Missouri Pac. 
Transp. Co., C.C.A.Ark., 87 P.2d 176 
—Martin v, Norfolk & W. Ry. Co., 
C.C.A.W.Va., 43 P.2d 293—Harward 
V. General Motors Corp., D.C.N.C., 
89 FjSupp. 170—Jensen v. Safeway 
Stores, D.G.Mont., 24 F.Supp. 685— 
Bagrwell V. Southern By. Co., D.C. 
S.C., 21 F.Supp. 761—^Forrest v. 
Southern Ry. Co., B.C.S.C., 20 F. 
Supp. 851—Gilmore v. United Air 
Lines Transport Corp., D.C.Cal., 20 
F.Supp. 371—Siler v. Morgan Mo¬ 
tor Co., D.C.Ky., 16 F.Supp. 468— 
Nettles V. Rhett, D.C-S.C., 14 IP. 
Supp. 694—^McCown v, Williams, 
* D.C.S.C., 10 F.Supp. 168—Newberry 


V. Meadows Fertilizer Co., D.C.N.C., 
1 F.Supp. 665. 

Ga.—American Agr. Chemical Cor¬ 
poration V. Jordan, 173 S.E. 488, 48 
Ga.App. 498. 

N.J.—^Weinrib v. Ohmer Register Co., 
6 A.2d 489, 122 N.J.Law 624—Lie- 
besman v. Ackerson, 169 A. 699, 112 
N.XLaw 81. 

N.C.—Smith v. McDowell Furniture 
Co., 16 S.E.2d 686, 220 N.C. 166^ 
Lackey v. Southern Ry. Co., 13 S. 
B.2d 234, 219 N.C. 196—Newberry 
V. Meadows Fertilizer Co., 163 S.K 
116, 202 N.C. 416. 

64 C.J. p 291 note 6. 

Fact that Judgment might have 
been rendered against part of the de¬ 
fendants only did not divide a Joint 
action In tort into separate parts any 
more than it did a Joint action on 
contract.—^Bagrwell v. Southern Ry. 
Co., D.C.S.C., 21 F.Supp. 751—^Forrest 
V. Southern Ry. Co., D.C.S.C., 20 F. 
Supp. 861—54 C,J, p 291 note 6 [b]. 

84. U.S.—Bolstad v. Central Sur. & 
Ins. Corp., C.C.A.Minn., 168 F.2d 
927, 

Ark.—Consolidated Indemnity & In¬ 
surance Co. V. State, 43 S.W.2d 240, 
184 Ark. 694. 

64 C.J. p 291 note 6. 

85. La.—^Fournet v. De Vilbiss, 174 
So. 259, 187 Lsu 191. 

54 C.J. p 292 note 7. 

State law as determining right of 
Joinder see Federal Courts $ 189. 

86. U.S,—^Isaac Ruble Co. v. Lehigh 
Valley R. Co., D.C.N.J., 261 F. 806. 

64 C.J. p 292 note 8. 

87. N.T.—^Vigll V. Cayuga Const 
Corp., 54 N.T.S.2d 94, 186 Misc. 676, 
affirmed 55 N.Y.S.2d 909, 186 Misc. 
680, affirmed 68 N.T.S.2d 848, 269 
App.Div. 934. 

64 GJ. p 292 note 9. 

Permissive Joinder under^ state 
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praotLoe of several plaintiffs did not 
make the separate causes of action 
alleged Joint and nonseparable so as 
to preclude removal. 

U.S.—^Young V. Southern Pac. Co., 
CC.A.N.Y., 15 F.2d 280. 

N.Y.—^Vlgril V. Cayuga Const Corp., 
64 N.Y.S.2d 94, 186 Misc. 676, af¬ 
firmed 56 N.Y.S.2d 909. 186 Misc. 
680, affirmed 68 N.Y.S.2d 343, 269 
App.Div. 934. 

88. U.S.—^Prescott v. Richards, D.C. 
Mass., 68 P.Supp. 10—Stock Yards 
Bank v. National Surety Corp., 
D.C.Ky., 42 P.Supp. 10—Donaldson 
V. Tucson Gas, Electric Light & 
Power Co., D.C.Arlz., 14 P.Supp. 
246. 

N.J.—Goodman v. Grace Iron & Steel 
Corp., 13 A2d 228, 126 N.J.Law 28. 
64 C.J. p 293 note 10. 

Fraudulent or sham Joinder of par¬ 
ties defendant see supra § 147. 
Separability of controversies as de¬ 
termined from plaintiff's pleadings 
in general see infra § 156. 

89. U.S.—^Poster v. Coos Bay Gas, 
etc., Co., C.C.Or., 186 F. 979. 

90. U.S.—Hough V. Socldtd Blectri- 
due Westlnghouse, D.C.N.Y., 232 F. 
636. 

91. U.S.—Norwalk v. Air-Way Elec¬ 
tric Appliance Corp., C.C.A.N.Y., 87 
P.2d 317, 110 AL.R. 183—Martin v. 
Norfolk & W. Ry. Co., C.C.A.W.Va., 
43 F.2d 293—Bachman v. Seaboard 
Air Line R. Co., D.C.S.C., 80 F. 
Supp. 976—^Bagwell v. Southern 
Ry. Co., D.C.S.C., 21 PjSupp. 761— 
Forrest v. Southern Ry. Co., D.C. 
S.C., 20 F.Supp. 861—^Donaldson v. 
Tucson Gas, Electric Light &. Pow¬ 
er Co., D.C.Anz., 14 F.Supp.'246. 

54 O.J. p 293 note 14. 

92. U.S.-r“Greif v. Searsv Roebuck & 
Co., D.C.Idaho, 48 F.Supp. 242. 

54 C.J. p 298 note 14. 
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exists, the case is not removable where the alle¬ 
gations of the complaint set forth but one single 
injury, although the allegations against one de¬ 
fendant sound in contract and against the other de¬ 
fendant in tort.93 

Under former federal statutes authorizing remov¬ 
al on the ground of a separable controversy, an 
action against one defendant on contract and an¬ 
other defendant in tort involved separable contro¬ 
versies.^^ 

§ 156. -How Determined 

Whether a case Involves a separate and Independent 
claim or cause of action so as to authorize removal to 
a federal court must be determined from the petition, 
declaration, or complaint. 

Whether a case involves a separate and inde¬ 
pendent claim or cause of action so as to author¬ 
ize removal from a state to a federal court under 
the federal statute, 28 U.S.CA. § 1441 (c), must 
be determined from the well-pleaded facts alleged 


in the petition, declaration, or complaint®^ as of 
the time the petition for removal is filed.In the 
absence of an allegation of fraudulent joinder, 
the allegations of the petition, declaration, or com¬ 
plaint must be accepted as made in good faith.^7 
Whether a given cause of action might have been 
predicated on a breach of contract, but rather 
sounded in tort, is not material since plaintifFs right 
to elect the nature of the cause pleaded is option¬ 
al;^® defendant may not insert a contract claim 
not contained in the complaint or change the claim 
in the complaint from tort to contract and obtain 
removal.®® 

Determination of separable controversy. Wheth¬ 
er or not a controversy in a suit was separable, 
so as to authorize removal of the cause from a state 
court to a federal court by one or more defendants, 
under the provisions of former federal statutes re¬ 
lating to the removal of separable controversies, 
was determined solely on the petition, declaration 
or complaint,! which, according to the decisions 


93. U.S.—^Mayflower Industries v. 
Thor Corp., C.A.N.J., 184 F.2d 537, 
certiorari denied Thor Corp. v. 
Mayflower Industries, 71 S.Ct. 610, 
341 U.S. 90S, 95 L.Ed. 1342—Doran 
V. Bl^n Co-op. Credit Ass*n, D.C. 
Neb., 95 FjSupp. 455—^Butler Mfg. 
Co. V. Wallace & Tiernan Sales 
Corp., D.C.MO., 82 F.Supp. 635. 

94. U.S.—Sklarsky v. Great Atlantic 
& Paciflc Tea Co., D.C.N.T., 47 F,2d 
662—Stock Yards Bank v. National 
Surety Corp., D.C.Ky., 42 F.Supp. 
10—McVay v. Mutual Ben Health 

Accident Ass'n of Omaha, D.C. | 
Okl., 23 F.Supp. 642—Ellis v. Peak, 
D.C.Tex., 22 F.Supp. 908—^Hilton v. I 
Southern Ry. Co., D.CS.C., 21 F. 
Supp., 17—Nettles v. Rhett. D.C. 

5. C., 14 F.Supp. 594. 

54 C.J. p 291 note 1 [b], 

96. U.S.—^American IFire & Cas. Co. 
V. Finn, Tex., 71 S.Ct 534, 341 U.S. 

6, 95 L.Bd. 702, 19 A.L.R.2d 738— 
Edwaxds v. B. I. Du Pont De Ne¬ 
mours & Co., C.A.Ga., 183 F.2d 165 
—^Halliburton Oil Well Cementing 
Co.. C.A.Tex., 174 F.2d 788. 

Removal as dependent on plaintiff's 
pleadings generally see supra $ 7. 
Claim set out iu petltiou states 
the facts on which cause of action 
rests for purpose of removal.—^Amer¬ 
ican Fire & Cas. Co. v. Finn, Tex., 
71 S.Ct 534, 341 U.S. 6. 95 L.Ed. 702, 
19 A.L.R.2d 738. 

99. U.S.—^Duffy V. Duffy, D.CIowa, 
.89 F.Supp. 745. 

97. U.S.—Edwards v. E. I, Du Pont 
De Nemours & Co., C.A.Ga., 18$ 
rP.2d 165. 

98. U.S.—^Duffy V. DufiTy, D.C.Iowa, 
89 F.Supp. 745. 

99. U.S.—^Robinson v. Missouri Pac. 


Transp. Co., D.C.Ark., 85 F.Supp. 
235. 

1. U.S.—^Pullman Co. v. Jenkins, 
Cal., 59 S.Ct 347, 305 U.S. 534, 83 
L.Ed. 334—^Endicott v. Phillips Pe¬ 
troleum Co., C.A.Kan., 172 P.2d 872 
—^Bolstad V. Central Sur. & Ins. 
Corp., C.C.A.Minn, 168 P.2d 927— 
Texas Bmp. Ins. Ass'n v. Pelt, C.C. 
A.Tex., 150 F.2d 227. 160 A.L.n. 931 
—^Armour & Co. v. Blloeb, C.C.A.6, 

109 P.2d 72, reversed on other 
grounds 61 S.Ct 213, 311 U.S. 199, 
85 LuEd. 124—^Ervin v. Texas Co., 
C.C.A.Ark,, 97 F.2d 806—^Morgan v. 
Kroger Grocery & Baking Co., C.C. 
A.Mo., 96 F.2d 470—Culp v. Bald¬ 
win, C.C.A«Ark., 8T F.2d 679—Nor¬ 
walk V. Air-Way Electric Appli¬ 
ance Corp., C.C.A.N.T., 87 F.2d 317, 

110 A.Li.R. 183—^Huffman v. Bald¬ 
win, C.C.A.Ark., 82 P.2d 5, certio¬ 
rari denied Baldwin v. Huffman, 57 
S.Ct 12, 299 U.S. 650, 81 LEd. 405 
— Johnson v. Noble, C.C.A.Okl., 64 i 
F.2d 396—Haenni v. Craven, D.C. 
Tex., 56 P.2d 261—^Lake v. Texas 
News Co., D.C,Tex., 51 P.2d 862— 
Highway Const Co. v. McClellajid, 

C. C.A,Mo., 16 P.2d 187, certiorari 
denied McClelland v. Highway 
Const Co,. 47 S.Ct 670, 273 U.S. 
765, 71 L.Ed, 851—^Bachman v. Sea¬ 
board Air Line R. Co., D.C.S.C., 80 
F.Supp. 976—Brown v, Hecht Co., 

D. C.Md., 78 F.Supp. 540—Sperry v. 
Wabash R. Co., D.C.m., 52 F.Supp. 
337—Greif v. Sears, Roebuck & Co., 
D.C.Idaho, 48 F.Supp. 242—Nelson 
V. Camp Mfg. Co., D.C.S.C., 44 F. 
Supp. 654—Zeagler v. Hunt, D.C. 
La., 38 F.Supp. 68—^Hoge v. Fort 
Smith Gas Co., D.C.Ark., 37 F.Supp. 
71—Alexander v. Jones, D.C.Okl., 
29 F.Supp. 690—^IVIUwaukee Chair 
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Co. V. Isaacs, D.C.WIs., 28 F.Supp. 
409—Johnson v. Great Atlantic & 
Paciflc Tea Co.. D.C.S.C., 25 F. 
Supp. 449—De Stefano v. Gregg, 
D.C.N.T., 24 F.Supp. 187—Johnson 
V. Jordan, D.C.Okl., 22 F.Supp. 286 
—^Maruska v. Equitable Life Assur. 
Soc. of U. S., D.C.Minn., 21 F.Supp. 
841—Gilmore v. United Air Lines 
Transport Corp., D.C.Cal., 20 F. 
Supp. 371—^Brohman v. U. S. Gyp¬ 
sum Co., D.C.N.T., 16 F.Supp. 20— 
McCown V. Williams, D.C.S.C., 10 
F.Supp. 168—Davis v. St Louis & 
S, F. Ry. Co., D.C.Okl., 8 F.Supp. 
619—^Lever Bros, Co. v. J. Eaven- 
Bon & Sons, D.C N.T., 7 F.Supp. 679 
—State of Oklahoma ex rel. Jen¬ 
nings V. Ray, D.C,Okl., 7 F.Supp. 
417—^Frankenstein v. Anaconda 
Copper Mimng Co., D.C.N.T., 6 F. 
Supp. 669—Judd v, Oregon Short 
Line R. Co., D.C.Idaho, 4 F.Supp. 
657—^First Nat Dank & Trust Co. 
V. York Petroleum Co., D.C.01cl., 4 
F.Supp. 169—Taylor v. Van Atta, 
D.C.Mo., 2 F.Supp. 765—^Lawson v. 
Glover, D.C.Tex., 1 F.Supp. 929— 
Newberry v. Meadows Fertilizer 
Co., D.C.N.C., 1 F.Supp. 665. 

Ga—Southeastern Greyhound Lines 
V. Estes, 22 S.E 2d 679, 68 GaApp. 
248—^Belt V. Western Union Tel. 
Co., 11 S-E.2d 509, 63 Ga.App. 469 
—-Pan-American Petroleum Corpo¬ 
ration V. Williams, 165 S.E. 473, 
45 GaApp. >490. 

La—^Fournet v. De Vilbiss, 174 So. 
259, 187 La 191. 

Miss.—Gulf Refining Co. v. Moody, 
160 So. 559, 172 Hiss. 377. 

N,J.—Goodman v. Grace Iron & Steel 
Corp., 13 A.2d 228, 126 N.J.Law 28 
—-Woulfe V. Atlantic City Steel 
Pier Co.. 20 A,2d 45, 129 N.JBq, 61(1 



§ 156 REUOYAL 

on the question, was taken as confessed,^ and 
construed in the light of the state law.^ The 
existence of separable controversies was determined 
solely on the petition, declaration, or complaint as 
of the time of the filing of the petition for remov- 
al^ without regard to pleadings filed after the ap¬ 
plication to remove,5 and without regard to the 
judicial knowledge of the court;® and the allega¬ 
tions of the petition for removal were immaterial 
to the question of separability*^ except, it has been 
stated, where the petitioner alleged a fraudulent 
joinder of defendants for the purpose of preventing 
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removal.® 

In determining from plaintiffs pleadings wheth¬ 
er or not a separable controversy was presented, 
the court went to the essence of the suit, without 
regard to the pleader’s conclusions or the form 
in which he had cast his suit.® The amendment 
of plaintiff’s pleadings in such manner as to create 
a separable controversy where none had been orig¬ 
inally presented rendered the cause removable if 
the other jurisdictional facts existed.^® Defendant 
could not create a separable controversy, and so 
render the cause removable, by pleading a separate 


—steelman v. All Continent Corp., 
188 A. 817, 121 N.J.Eq. 218—Mc¬ 
Carter V. American Newspaper 
Guild, 177 A- 835, 118 N.J.Eq. 102 
—Shapiro v. Christian Bahnsen, 
Inc., 175 A. 145, 117 N.J.Eq. 106. 
N.C. — Smith V. McDowell Furniture 
Co., IS S.E.2d 685, 220 N.C. 155— 
Lackey v. Southern By. Co., 13 S. 
E.2d 234, 219 N.C. 195—Hall v. 
Kentucky-Virginia Stone Co., 193 S. 

E. 150, 212 N C. 254, followed in 
Allen V. Kentucky-Virginia Stone 
Co.. 193 S.E. 151. 212 N.C. 255— 
Edwards v. Southern By. Co., 192 
SB. 855, 212 N.C. 61—Burleson v. 
Snipes. 190 S.E. 220, 211 N.C. 396 
—Clevenger v. Grover, 189 S.B. 782, 
211 N.C. 240—^Bucker v. Snider 
Bros., 188 S.E. 405, 210 N.C. 777, 
followed in 188 S.B. 405, 210 N.C. 
778—^Hughes v. Southern By. Co., 
188 S,E, 324, 210 N.C. 730—Man- 
gum V. Southern By. Co., 185 S.B 
644, 210 N.C. 134—Tate v. South¬ 
ern By. Co., 169 SB. 816, 205 N.C. 
51—^Erown v. Southern By. Co,, 167 
S.B. 479, 204 N.C. 25—Newberry v. 
Meadows Fertilizer Co., 163 S.E. 
116, 202 N.C. 416. 

S.C.—^Davis & Clanton v. C. I. T. 

Corp., 2 <S.B.2d 382, 190 S.C. 151. 

64 C.J. P 294 note 22. 

State of pleadixkgs and record 
U.S.—Prescott v. Bichards, D.C. 
Mass., 58 F.Supp. 10—Schwartz v, 
EZaufman, D.C.N.Y., 29 F.Supp. 803. 
Ga.—Southern By. Co. v. Smitii, 191 
S.B 181, 55 Ga.App. 689. 

8 . U.S. — ^Kuhn v. Pacific Mut. Life 
Ins. Co. of California, D.C.N.T., 87 

F. Supp. 100—^Milwaukee Chair Co. 
V. Isaacs, D.C.Wis., 28 F.Supp. 409 
—^Maruska v. Equitable Life Assur. 
Soc. of U. S., D.C.Minn., 21 F.Supp. 
841. 

Ala.—Southern B. Co. v. Arnold, 60 
So. 293, 162 Ala. 570. 

8. U.S.—Culp V. Baldwin, C.C.A. 
Ark., 87 F.2d 679—^Prescott v. i 
Richards, D.C.Mass., 58 F.Supp. 10 
—Johnson v. Marsh, D.C.Neb., 49 
F.Supp. 137—Johnson v. Jordan. 
D.C.OkI., 22 F.Supp. 286—^Beal v. 
Chicago, etc., R. Co., D.C.Mo., 298 
F. 180. 

State laws as rules of decision in 


federal courts see Federal Courts 
§S 165-190. 

4. U.S.—^Pullman Co. v. Jenkins, 
Cal., 69 S.Ct. 347, 306 U.S. 634, 83 
L.Ed. 334—Oldland v. Gray. C.A 
Colo., 179 F.2d 408, certiorari de¬ 
nied Gray v. Oldland, 70 S.Ct. 803, 
339 U.S. 948, 94 L.Ed. 1362—Texas 
Emp. Ins. Ass*n v. Felt, C.C.ATex., 
150 P.2d 227, 160 AL.R. 931— 
State ex rel. Williams v. Neustadt, 
C.C.A.Okl., 149 F.’d 143—Preston 
V. Kaw Pipe Line Co., C.C.AKan., 
128 F.2d 162, certiorari denied 
Preston v. Bunker Hill State Bank 
of Bunker Hill, 63 S.Ct. 80. 317 U. 

S. 674, 87 L.Ed, 641—Sewell v. J. 

E. Crosble, Inc., C.C.AArk., 127 F. 
2d 699, certiorari denied Sewell v. 
Crosbie, 63 S.Ct 36, 317 U.S. 643, 
87 L.Ed. 618—Woulfe v. Atlantic 
City Steel Pier Co., C.C.AN.J., 124 

F. 2d 322—Harward v. General Mo¬ 
tors Corp., D.C.N.C., 89 F.Supp. 170 
—^East Coalinga Oil Fields Corp. 
V. Pure Oil Co., D.C.Cal., 66 F.Supp. 
716—^Prescott v. Bichards. D.C. 
Mass., 58 F.Supp. 10—Johnson v. 
Marsh, D.C.Neb., 49 IF.Supp. 137— 
Kuhn V. Pacific Mut Life Ins. Co. 
of California, D.C.N.T., 37 F.Supp. 
100—Stevenson v. Melady, D.C. 
N.T., 30 F.Supp. 262—^Harrod v. 
Missouri Pac, R. Co., D.C.Ark., 26 
F.Supp. 619—Siler v. Morgan Mo¬ 
tor Co., D.CJECy., 16 F.Supp. 468— 
Weber v. Wittmer Co., D.C.N.Y., 12 
F.Supp. 884. 

N.J.—Liebesman v. Ackerson, 169 A 
699, 112 N.J.Law 31. 

At time of filing petition and bond 

5. C.—Shaw V. Great Atlantic & Paci¬ 
fic Tea Co., 1 S.B2d 499, 189 S.C. 
437. 

5. U.S.—^Pullman Co. ▼. Jenkins, 
Cal., 69 S.Ct 3-47, 306 U.S. 534, 83 
L.Ed. 334—Sewell v. J. E. Crosbie, 
Inc., C.C.AArk., 127 F.2d 599, cer¬ 
tiorari denied Sewell v. Crosbie, 68 
S.Ct 36, 317 U.S. 643, 87 L.Ed. 618 
—Polito V. Molasky, C.C.AMo., 123 
F.2d 258. 

54 C.J. p 295 note 26. 

6. Colo.—Stratton Cripple Creek 
Min., etc., Co. v. Ellison, 94 P. 303, 
42 Colo. 498. 


7. U.S.—Highway Const Co. v. Mc¬ 
Clelland, C.C.AMO.. 16 P.2d 187, 
certiorari denied McClelland v. 
Highway Const Co., 47- S.Ct 670, 
273 U.S. 765, 71 L.Ed. 881. 

N.J.—^Liebesman v. Ackerson, 169 A 
C99, 112 N.J.Law 31. 

N.C.—Staton v. Atlantic Coast Line 

R. Co., 66 S.B 794, 144 N.C 13§. 

54 C.J. p 295 note 28. 

8. U.S.—^Louisville, etc., R. Co. v. 
Wangelin, Ill., 10 S.Ct 203, 132 

U. S. 699, 33 LKd. 473—State ex 
rel. Williams v. Neustadt C.C.A 
Okl., 149 F.2d 143—Culp v. Bald¬ 
win, C.C.AArk., 87 F.2d 679—May 

V. George A Bheman Co., D.C.Ga., 
61 F.Supp. 426—^Taylor v. Van 
Atta, D.C.Mo., 2 F.Supp. 766. 

N.J.—^Liebesman v. Ackerson, 169 A 
609, 112 N.J.Law 31. 

Allegations as to fraudulent joinder 
in general see infra § 215. 

9. U.S.—State ex rel. Williams v. 

Neustadt C.CA.Okl., 149 F.2d 143 
—Jennings v. Southern Ry. Co., 
D.C.S.C., 40 F.2d 951—Heal v. 

Wood, D.C.Wash., 29 F.Supp. 609— 
Bagwell V. Southern Ry. Co., D.C. 

S. C., 21 F.Supp. 751— Corpus Juris 
fiuoted in Nettles v. Bhett D.C. 
S.C., 14 F.Supp. 694, 698—^Norwalk 
V. Air-Way Electric Appliance 

j Corp., D.C.N.Y., 14 F.Supp. 129, re¬ 
versed on other grounds 87 F.2d 
317, 110 AL.R. 183—Thurston v. 
Northwestern Fire & Marine Ins. 
Co., D.C.N.Y., 9 F.Supp. 848. 

54 C.J. p 295 note 80. 

Prayer for relief did not determine 
separable controversy.—^Bagwell v. 
Southern Ry. Co., D.C.S.C., 21 F.Supp. 
751—State of Oklahoma ex rel. Jen¬ 
nings V. Ray, D.C.Okl., 7 F.Supp. 417. 

la U.S.—^Prescott v. Richards, D.C. 

Mass., 58 F.Supp. 10. 

64 C.J. p 295 note 31. 

Amendment filed after petition for 
removal was not considered.—^Pull¬ 
man Co. V. Jenkins, Cal., 59 S.Ct. 347, 
305 U.S. 534, 83 L.Ed. 334—Sewell v. 
J. E. Crosbie, Inc., C.CA.Ark., 127 
F.2d 599, certiorari denied Sewell v. 
Crosbie, 63 S.Ct 36, 817 U.S. 643, 87 
L.Ed. 518—^Polito v, Molasky, C.CJL 
Mo., 123 F.2d 258. 
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§§ 156-159 


claim, whether by cross biH, counterdakn, or oth¬ 
erwise, which was purely a matter of defense or 
was directly connected with plaintiffs pleading or 
with the answer and the interposition by the 
several defendants of separate defenses did not 
make a suit removable as involving separable con¬ 
troversies,even though one of them arose un¬ 
der the Constitution or laws of the United States, 
if all the defendants were not interested therein.^^ 
Similarly, a defendant could not render a cause 
separable and removable by setting up that plain¬ 
tiff had no cause of action against his codefend- 
ant^^ or that the right to sue such codefendant 
was barred by a statute of limitations.^® One who 
was a necessary party to a suit, however, and who 
had not been made a defendant, could become a 
party to the cause and then remove it if his con¬ 
troversy with plaintiff was separable, where the 
other jurisdictional facts existed.^® 

§ 157. Particular Suits or Proceedings 

The questions whether in a particular suit or 
proceeding a separate and independent claim or 
cause of action exists so as to warrant removal 
to a federal court under the statute, 28 U.S.CA. § 
1441 (c), or whether under the * former federal 
statutes a separable controversy existed justify¬ 
ing removal, are discussed infra §§ 158-167. 

Examine Pocket Parts for later cases. 

§ 158. — Accounting 

In a suit for an accounting against two or more de¬ 
fendants, no separate and Independent claim or cause 
of action exists which would authorize removal of the 
case to a federal court where the complaint alleges but 
a single wrong to the plaintiff. 

In a suit for accounting against two or more 
defendants, no separate and independent claim or 
cause of action exists authorizing removal of the 


case to a federal court, where the complaint al¬ 
leges but one actionable wrong to plaintiff.^^ 

Separable controverdes. In a suit against two 
or more defendants, there were separable contro¬ 
versies, within the meaning of the former federal 
statutes relating to the removal of causes from a 
court of a state to a federal court, where an ac¬ 
counting was prayed against one or more, but not 
all, of the defendants, and there was an actual con¬ 
troversy between the other or others and plaintiff, 
or where the complaint prayed a joint and several 
accounting, as by trustees for the fraudulent mis¬ 
appropriation of trust funds,^® or where it prayed 
separate accountings by different defendants-^® On 
the other hand, where defendants were charged 
jointly there was no separable controversy.^^ 

§ 159. - Creditor's Bill or Similar Suit 

On a creditor’s bill no separate and Independent 
claim or cause of action warranting removal of the 
case to a federal court exists where the plaintiff’s com¬ 
plaint alleges but a single wrong. 

The question whether a creditor's bill states a 
separate and independent claim or cause of action 
authorizing removal of the case to a federal court 
under the statute's is to be resolved by application 
of the general principle, discussed supra § 155, that 
no separate and independent claim or cause of ac¬ 
tion exists where there is a single wrong to plain¬ 
tiff for which relief is sought 

Separable controversies. On a creditor's bill for 
the collection and preservation of a debtor's assets 
and their application to plaintiff’s debt or their dis¬ 
tribution pro rata among the creditors, there was 
no separate controversy, within the meaning of 
the former federal statutes relating to the removal 
of causes from a state court to a federal court, 
between plaintiff and defendants who claimed a pri¬ 
or lien on the assets, or between him and defendants 


U. ir.8.—Johnson v. Jordan, D.C. 

OkL, 22 IT.Snpp. 286. 

64 CU. p 295 note 82. 

ConnterclaiaiB setting forth separ¬ 
able causes ef action mi^ht famish 
ground of removal to federal court, 
although case stated in complaint 
was not within jurisdiction of federal 
court.—C. L T. Corp. v. Ambrose, D. 
CU3.G., 86 F.Supp. 811. 

la. TJ-S.—Norwalk v. Air-Way Baec- 
trlc Appliance Corp., C.C.A-N.T., 87 
F.2d 317, 116 A.L.R. 188—Hillls v. 
Rice, D.OJUo., 25 F.>Supp. 813— 
State of Oklahoma ex rel. Jennings 
v. Ray, D.aOkL, 7 F.Supp. 417. 
K.J.—^Liiebesman v. Ackerman, 169 
A. 699, 112 NJ.Iiaw 81. 

54 C.J. p 295 note 88. 


Existence of separate defenses as 
rendering controversy separable 
see supra S 1®5< 

18. U.S.—Chicago, etc., R. Co. v. 
Hartln, Ran., 20 S.Ct. 854, 178 U.S. 
245, 44 L..Ed. 1055. 

14s. U.S.—^Lynes v. Standard Oil Co., 
D.C,S,C„ 800 F. 812. 

N.a—Cathey v. Charlotte, 148 S.a 
426, 197 N.C. 309. 

15. N.C,—-Patton v. Champion Fi¬ 
bre Co., 183 S.R 174, 192 N.a 48. 

16. U.S-—Hank v. Chicago, etc., R. 
Co., aCInd., 23 P. 356. 

Who may remove separable contro¬ 
versy in general see infra § 168. 

17. U.S.—^Z^an v. Elgin Co-op. 
Credit Ass’n, D.CJSTeb,, 95 FJSupp. 
455. 


IS. U.S.—Sewell v. J. B. Crosbie, 
Inc,, C.C.A.Ark., 127 F.2d 699, cer¬ 
tiorari denied Sewell v. Crosbie, 63 
S.Ct. 86, 317 U.S. 643, 87 L.Ed. 618. 
54 C.J. p 295 note 38. 

19. U.S.—Hoffman v, Lynch, D.C. 

Ga., 28 F.2d 518. 

54 aJ. p 296 note 40. 

2a U.S.—Rogers v. Hill, D.C.N.T.. 

58 F.2d 395. 

54 aJ. p 296 note 41. 

21. U.S.—^Milliken v. Transcontinen¬ 
tal Oil Co., D.C.Wyo., 65 F.Supp. 
381—Wile V. Burns Bros., D.C.N.T., 
2 {F.Supp. 960. 

54 aJ. p 296 note 42. 
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who he contended should be excluded from partici¬ 
pating in the distribution, or between him and a 
defendant who was alleged in the bill to have as¬ 
sumed the obligations of the insolvent debtor.23 
The same principles were applied to similar suits by 
an administrator and by an assignee for the benefit 
of creditors, and to a suit by a partner for a dis¬ 
solution of the partnership and the distribution of 
its assets.24 

§ 160. -Condemnation Proceeding 

In condemnation proceedings against two or more 
defendants^ the general rules govern in ascertaining 
whether a separate and independent claim or cause of 
action exists under the statute authorizing removal of 
the case to a federal court. 

The general rules, discussed supra § 155, govern 
in determining whether in a condemnation proceed¬ 
ing against two or more defendants a separate and 
independent claim or cause of action exists which 
would authorize removal of the case to a federal 
court^s 

Separable controversies. A separable controver¬ 
sy, within the meaning of former federal statutes 
relating to the removal of causes, existed between 
the petitioner and each of the owners of property 
involved in a proceeding to condemn land when 
the only question in dispute was the amount of 
damages, and respondents had no joint interest in 
any of the parcels to be condemned, or in the dam¬ 
ages to be awarded, except where a state statute 
directed that the proceedings against all of the re¬ 
spondents should be tried together, and that a single 
finding be made including all the awards and all 


the assessments for benefits, in which case no sep¬ 
arable controversy existed.^® There was no separa¬ 
ble controversy with the petitioner as between two 
or more respondents to such a proceeding who had 
separate interests in the same property, as in the 
case of a lessor and lessee, although where only 
a part of the property had been leased the contro¬ 
versy as to the part not leased was separable as 
between the lessor and lessee.^^ Where the peti¬ 
tioner’s right to condemn was in issue, as such, 
there was but a single controversy between him and 
all those who disputed his right; but where the 
issue was merely as to his right to condemn par¬ 
ticular property his controversy with the owners 
of such property was separable from the contro¬ 
versy between him and the owners of the other 
property sought to be condemned.^* 

§ 161. -Action for Damages for Negli¬ 

gence 

Where an action Is founded on the Joint and con¬ 
current negligence of two or more defendants, no sep¬ 
arate and Independent claim or cause of action exists 
justifying removal of the case to a federal court. 

There is no separate and independent claim or 
cause of action iVithin the federal statute, 28 U.S.C. 
A. § 1441 (c), authorizing removal of a case to a 
federal court where an action is founded on the 
joint and concurrent negligence of two or more 
defendants.29 While good pleading may warrant 
the alleging of concurrent negligence as an ultimate 
.fact, the absence of such an allegation is not ma¬ 
terial, where the facts actually alleged constitute the 
only evidence necessary to prove concurrent neg- 


23. n.S.—^Rosenthal v. Coates, Mo., 
13 S.Ct. 676, 148 U.S. 142, 37 LJBd. 
399. 

54 O.J. p 296 notes 43-45. 

24. U.S.—^Rosenthal v. Coates, su¬ 
pra. 

54 C.J. p 296 notes 46, 48. 

25 . U.S.—^Board of Directors of 

Crawford County Devee Dist. v. 
Whiteside, D.O.Ark., 87 F.Supp. 69. 

26 . U.S.—Kansas City v. Hennesran* 
C.C.MO., 162 F. 249—U. S. v, 8,557.- 
16 Acres of Land in Pendleton 
County. W. Va., D.CW.Va., 11 F. 
Supp. 311. 

54 C.J. p 296 note 50. 

27 . U.S.—City of Bellaire v. Balti¬ 
more, etc., R. Oo., Ohio, 13 S.Ct. 
16, 146 U.S. 117, 36 L.Ed. 910— 
Sugar Creek, etc., R. Co. v. Mc- 
Kell, C.C.W.Va., 76 F. 34. 

64 GLJ. p 296 notes 53, 53. 

28 . U.S.—South Dakota Cent. R, Co. 
V. Chicago, etc., R. Co., S.D., 141 
F. 578, 73 aCA. 176. 

54 aJ. p 296 note 55. 


29. U.S.—^Edwards v, B. 1. Du Pont 
De Nemours & Co., CA.6&, 183 F. 
2d 165—^Bentley v. Halliburton Oil 
Well Cementing Co., CATex., 174 
F.2d 788—Smith v. Waldemar, D.C, 
Tenn., 85 F.2d 36—^Rodewald v. 
Phillips Petroleum Co., D.C.Iowa, 
91 F.Supp. 700—^Billups v. Ameri¬ 
can Sur. Co., D.C.Kan., 87 F.Supp. 
894—^Lawless v. American Dixie 
Shops, D.C.MO., 87 F.Supp. 660— 
Thomas v. Thompson, D.C.Ark., 80 
F.Supp. 225. 

Injury due to ei^losioa of gM 

In action against alleged joint 
tort-feasors, allegations that explo¬ 
sion of propane gas causing death 
was caused by negligent failure of 
seller of gas to dealer to odorlze gas, 
and by negligent failure of subcon¬ 
tractors who installed heater to test 
connections, and that subcontractors 
violated duty to obtain license before 
installing liquified petroleum prod¬ 
ucts, and that prime contractor vio¬ 
lated duty not to permit subcon- 
i tractors to make installation unless 
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properly licensed, did not allege a 
separate and independent claim or 
cause of action against alleged seller 
of gas to dealer, and did not entitle 
seller under statute. to removal of 
case from state court to federal dis¬ 
trict court.—Willoughby v. Sinclair 
Oil &,Gas Co., D.C.Okl., 89 iF.Supp. 
994. 

NegUgenoe of manufaotuxeir and re¬ 
tailer 

Where buyer of new automobile 
allegedly sustained injuries as result 
of its defective construction, and in¬ 
juries were allegedly caused by con¬ 
current negligence of both nonresi¬ 
dent manufacturer and resident 
dealer, the alleged liability of the 
tort-feasors under state law was 
Joint or several at buyer's election, 
and action Instituted in state court 
against both tort-feasors was not 
properly removable to a federal court 
at Instance of nonresident manu- 
I facturer.—^Harwaord v. General Mo- 
[tors Corp., D.aN.C.,'39 F.Supp> 170. 
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lig^ence as the proximate cause of the injury *0 
Where each defendant is severally charged with 
negligence and a several recovery is sought against 
each defendant and all defendants are jointly 
charged with negligence and a joint recovery is 
sought against them, it has been held that the com¬ 
plaint sets forth claims and causes of action which 
are several and which are separate and independ- 
ent.3i 

Separable controversies. Separable controversies, 
within the meaning of former federal statutes re¬ 
lating to the removal of causes from a state court 


to a federal court, existed in an action against two 
or more defendants to recover damages for neg¬ 
ligence, when the several defendants were charged 
with different and nonconcurrent negligence, 33 or 
negiigence was charged in the violation of separate 
and distinct duties,3« even though there was also an 
allegation of concurrent negligence on the part of 
all the defendants.34 

On the other hand, there was no separable con¬ 
troversy in an action founded wholly on the con¬ 
current negligence of two or more defendants,35 
or in an action against a servant and his master. 


30. U.S.—Bentley v. Halliburton Oil 
Well Cementingr Co., C.A.Tex,. 174 
F.2d 788—Willougrhby v. Sinclaar 
Oil & Gas Co., D.C.Okl., 89 P.Supp. 
994—^Butler Mtg. Co. v. Wallace & 
Tiernan Sales Corp., D.C.Mo., 82 
F.Supp. 635. 

31. U.S.—^Buckholt v. Dow Chemical 
Co., D.C.Tex., 81 P.Supp. 463. 

Single wrong and one recovery as 
test see supra § 155 a. 

33. U.S.—Pullman Co. v. Jenkins, 
Cal., 59 S.Ct. 347, 305 U.S. 534, 83 
L.Ed. 334—^Texas Emp. Ins. Asa’n 
V. Pelt, C.C.A.Tex., 150 P.2d 227, 
160 A.Li.R. 931—Culp v. Baldwin, 
C.C.AAxk., 87 P.2d 679—Johnson 
V. Coast Mfg. & Supply Co., D.C. 
Cal., 63 P.2d 271—^May v. George 
A. Hheman Co., D.C.Ga., 51 P.Supp. 
426—Gallahar v. George A. Rhe- 
man Co., D.C.Ga., 50 P.Supp. 655— 
Floyd V. lB\>rd Motor Co., D.C.Pla., 
13 P.Supp. 980—^Davis v. St. Louis 
&-S. P. Ry. Co.. D.aOkl., 8 P.Supp. 
519. 

Ga,—^Powell v. Young, 193 S.E. 358, 
66 Ga.App. 618—Armour & Co. v. 
Bowden, 178 S.E. 394, 50 Ga.App. 
•476. 

N.J.—Liebesman v. Ackerson, 169 A, 
699, 112 N.J.Law 31. 

N.C.—^Brown v. Southern Ry. Co., 167 
S E. 479, 204 N.C. 25. 

54 C.J. p 296 note 57. 

aiaster and sorvaat 

U.S.—Ammond v. Pennsylvania R. 
Co., C.aA.Ohio, 125 P.2d 747, cer¬ 
tiorari denied 62 S.Ct 1283, 316 
U.S. 691, 86 L.Ed. 1762—Sperry v. 
Wabash R. Co., D.C.I11., 52 P.Supp. 
837—Putterman v. Western Union 
Tel. Co., D.C.La, 43 P.Supp. 729— 
Forrest v. Southern Ry. Co., D.C. 
S.C., 20 P.Supp. 753—Newton v. 
Southern Grocery Stores, D.C.S.C., 
16 P.Supp. 164—Sessions v. South¬ 
ern Pac. Co., C.C.Cai., 134 P. 313. 

Ga.—Pan-American Petroleum Cor¬ 
poration v. Williams, 165 S.E. 473, 
45 Ga,App. 490. 

N.J.—Goodman v. Grace Iron & Steel 
Corp., 13 A.2d 228, 125 N.J.Law 
28. 


Be<iiilrement of nonconcnrre&t negli¬ 
gence 

U.S.—May v. George A. Rheman Co., 
D.C.Ga, 51 'P.Supp. 426. 

33. U.S.—Sperry v. Wabash R. Co., 
D.C.I11., 52 P.Supp. 837—Gardiner 
V. Agwilmes, Inc., D.C.N.T., 29 P. 
Supp. 348. 

54 C.J. p 296 note 68. 

34. U.S.—Davis v. St. Louis & S. P. 
Ry. Co., DC.Okl., 8 P.Supp. 519. 

Ga—Southeastern Greyhound Lines 
V. Estes. 22 S.E.2d 679, 68 GaApp. 
248—General Motors Sales Corp., 
Buick Motor Division v. Jordan, 8 
S.E.2d 674, 62 GaApp. 176—Her¬ 
cules Powder Co. v. Deen, 187 S.E. 
118, 53 Ga.App. 660—Armour & Co. 
V. Bowden, 178 SE. 394, 50 GaApp. 
476—^Pan-American Petroleum Cor¬ 
poration V. Williams, 165 S.B. 473, 
45 GaApp. 490. 

N.J.—^Liebesman v. Ackerson, 169 A. 

699, 112 N.J.Law SI. 

N.C.—Smith v. Westchester Fire Ins. 
Co., 169 S.E. 658, 204 N.C. 770— 
Corpus Juris dted in Brown v. 
Southern Ry. Co., 167 S.R 479, 4S0, 
204 N.a 25. 

54 C.J. P 296 note 59. 

35. U.S.—Pullman Co. v. Jenkins, 
Cal., 59 S.Ct 347, 305 U.S. 534, 83 
L.Ed. 334—Atchison, T. & S. P. 
Ry. Co. V. Prancom, C.C.A.Cal.. 118 
P.2d 712—^Tolbert v. Jackson, C.C. 
A.Ga, 99 F.2d 513, rehearing denied 
100 P.2d 909—^Morgan v. Kroger! 
Grocery & Baking Co., C.C.A.M 0 ., 
96 F.2d 470—Culp v. Baldwin, C.a 
A.Ark., 87 P.2d 679—Harrelson v. 
Missouri Pac, Transp. Co., C.C.A. 
Ark., 87 lP.2d 176—^Leonard v. St. 
Joseph Lead Co., C.C.A. 3 I 0 ., 76 F. 
2d 390—Watson v. Chevrolet Motor 
Co. of St. Louis, C.C.A.M 0 ., 68 F.2d 
686, certiorari denied Chevrolet 
Motor Co. of St. Louis v. Watson, 

» 64 S.Ct. 716, 292 U.S. 637, 78 L.Ed. 
1490—Scott-MacGeorge Bldg. Co. 
V. City of Seattle, D.C.Wash., 56 
P.2d 414—Padgett v. Chicago, R. I. 
& P. Ry. Co., C.C.A.Okl., 64 P.2d 
676—Martin v. Norfolk & W. Ry. 
Co., C.aA.W.Va, 43 P.2d 293— 
Best Foods v. Mitsubishi Shoji 
Kalsha Limited, D,C.N.T.. 39 F.2d 
619—Mize v. Healzer, D.C.Mo., 73 
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P.Supp. 298—Weatherford v. Rad- 
cliffe, D.C.S.C., 63 PSupp. 107— 
Prescott V, Richards, D.C.Mass., 
58 P.Supp. 10—EMails v. Eansaa 
City Public Service Co.. D.C.Mo., 
61 P.Supp. 562—^May v. George A. 
Rheman Co., D.C.Ga, 51 P.Supp. 
426—^Barfield v. Southern Ry. Co., 
D.C.S C., 47 P.Supp. 684—Dobrenskl 
V. Blatz Brewing Co., D.C.Mlch., 
41 P.Supp. 291—^Morris v. Argo- 
Colller Truck Line,' D.OKy., 39 P. 
Supp. 602—Alexander v. Jones, D. 

C. Okl., 29 F.Supp. 690—De Stefano 
V. Gregg, D.C.N.T., 24 P.Supp. 187 
—^Earnhart v. Turman Oil Co., 

D. C.Okl., 23 P.Supp. 82-4—Bagwell 
V. Southern Ry. Co, D.C.S.C., 21 P. 
Supp. 751—^Martin v. Eagle Picher 
Lead Co., D.C.Mo., 21 P.Supp. 142 
—Forrest v. Southern Ry. Oo., D.C. 
S.C., 20 P.Supp. 851—Gilmore w. 
United Air Lines Transport Corp., 
D.C.Cal., 20 P.Supp. 371—Siler v. 
Morgan Motor Co., D.C.Ky., 15 P. 
Supp. 468—^Donaldson v. Tucson 
Gas. Electric Light & Power Co., 
D.C.Ariz., 14 P.Supp. 246—Thurston 

V. Northwestern Fire & Marine 
Ins. Co., D,C.N.Y., 9 P.Supp. 848— 
Wallace v. Borden Co. of Califoi> 
nia, D.C.Cal., 7 F.Supp. 128. 

Ga—Southeastern Greyhound Lines 
v. Gilstrap, 47 S.R2d 166, 76 Ga 
App. 813—Southeastern Greyhound 
Lines V. Estes, 22 S.E.2d 679, 68 
GaApp. 248—General Motors Sales 
Corp., Buick Motor Division v. 
Jordan, 8 S.E.2d 574, 62 GaApp. 
176—Southern Ry. Co. v. Duncan, 
190 S.B. 77, 55 GaApp. 802—Chev¬ 
rolet Motor Co. V. Bernard, 189 S.B. 
408, 55 GaApp. 147. 

N.C.—Smith v. McDowell Purnlture 
Co.. 16 S.E2d 685. 220 N.a 166— 
Lackey v. Southern Ry. Co., IS 
S.B 2d 234, 219 N.C. 195—Tolley v. 

W. M. Ritter Lumber Co., 198 S.E. 
582, 214 N.C. Ill—Hall v. Kentuc- 
ky-Virginia Stone Co., 193 S.E. 160, 
212 N.C. 264, followed in Allen v. 
Kentucky-Virginia Stone Co., 193 
S.B. 151, 212 N.C. 266—Rucker v. 
•Snider Bros., 188 S.B. 405, 210 N.C. 
777, followed m 188 SJBl 405, 210 
N.C. 778. 

, 54 OJ. P 297 note 60. 



§§ 161-162 


REMOVAL OF CAUSES 


76 C.J-S. 


whether a specific and concurrent negligent act or 
omission on the part of tlie master was alleged or 
his liability was asserted merely under the doctrine 
of respondeat superior,even though the liability 
of one defendant existed, if at all, only by vir¬ 
tue of statute vrhile the liability of the other rest¬ 
ed on the common law.^^ 

§ 162* - Suit to Quiet Title or Recover 

Possession of Land 

In a suit to quiet title or to recover possession of 
land, no separate and independent claim or cause of 
action warranting removal of the case to a federal court 
exists where but a single wrong to plaintiff is alleged. 

In determining whether a separate and independ¬ 
ent claim or cause of action is stated in a suit to 
quiet title or recover possession of land so as to 
authorize removal of the case to a federal court 


under the statute,38 the general principle, discussed 
supra § 155, that no separate and independent claim 
or cause of action exists where but a single wrong 
to plaintiff is alleged must be considered. 

Separable controversies. A suit to quiet title to 
real property or to recover possession of land 
involved separable controversies, within the mean¬ 
ing of the former federal statutes relating to the 
removal of causes, when defendants did not claim 
under a common right or through a common 
source.33 There existed no separable controversy 
where all defendants asserted a joint or common 
right or claim from the same source or where the 
only defendant not so claiming was the common 
source of the titles asserted by all the other par¬ 
ties."^® No separable controversy existed in such 
a suit where one of two defendants was sued as 


CorporatloxL aad reoeiver of its prop¬ 
erty 

TT.S.—Whitcomb v. Smithson, Minn., 
20 S.Ct. 248. 175 U.S. 635, 44 KEd. 
303. 

54 C.J. p 297 note 62. 

JtQBSox anjd lessee 

U.S.—Chicasro, etc., R. Co. v. Mc- 
Whirt, Mo.. 37 S.Ct 392, 243 U.S. 
422, 61 L.£d. 826. 

64 C.J. p 297 note 61. 

Pleading' oonourrent negligeace 
U.S.—Cheyne v. Atchison, T. & S. F. 
By. Co.. C.C.A.Cal., 126 F.2d 49— 
Watson V. Chevrolet Motor Co. of 
St LOUIS, aaA.Mo„ 68 F.2d 686, 
certiorari denied Chevrolet Motor 
Co. of St. Louis V. Watson, 64 S Ct 
716, 292 U.S. 637, 78 L.EId. 1490. 
N.J.—Goodman v. Grace Iron & Steel 
Corp., 13 A.2d 228, 126 N.J.Law 28. 

Joint liability implied in absence of 
bad faith 

U.S.—^Prescott v. Richards, D.C.Mass., 
58 P.Supp. 10—^May v. George A. 
Bheman Co., D.C.Ga., 61 F.Supp. 
426. 

86. U.Sw—Southern Pac. Co. v. 
Haight C.C.A.Cal., 126 P.2d 900, 
certiorari denied 63 S.Ct 164, 317 
U.S. 676, 87 L.Ed. 642—Cheyne v. 
Atchison, T. & S. P. By. Co., C.C.A, 
Cal., 125 F.2d 49—Houser v. Kum. 
C.C.A.Okl., 100 P.2d 488—Ervin v. 
Texas Co.. CCA^Ark., 97 F.2d 806 
—Fitzgerald v. Perkins Oil Co. of 
Delaware, C.C.A.Ark., 89 F.2d 98— 
Norwalk v, Air-Way Electric Appli¬ 
ance Corporation, C.C.AJ^.Y., 87 P. 
2d 317, 110 A.L.B. 183—Nelson v. 
Baldwin, CLCLAArk., 82 F.2d 8, cer¬ 
tiorari denied Baldwin v. Nelson, 67 
act. 12, 299 U.S. 660, 81 L.Ed. 406 
—Huffman v. Baldwin, C.C.A.Ark., 
82 F.2d 5. certiorari denied 67 S.Ct 
12, 299 U.S. 550, 81 L.Ed. 405— 
Davis V. Standard Oil Co. of Indi¬ 
ana, CCLA.Mo., 47 F.2d 48—^McFar¬ 


land V. B. P. Goodrich Rubber Co., 
C.C.A.MO.. 47 F.2d 44—Martin v. 
Norfolk & W. By. Co., C.C.A.W.Va., 
43 P.2d 293—^English v. Atlantic 
Coast Line R. Co., D.C.S.C., 80 F. 
Supp. 681—^Reeves v. American 
Brake Shoe Co.. D.C.Mo., 74 P.Supp. 
897—^Wesner v. Gas Service Co., D. 
C.Mo., 46 F Supp. 645—Hoge v. Port 
Smith Gas Co., D.C.Ark., 37 P.Supp. 
71—^Morris v. Atchison, T. & S. F. 
Ry. Co., D.C.Cai., 36 F.Supp. 138— 
Harrod v. Missouri Pac. B. Co., D. 
C.Ark., 26 F.Supp. 619—Olds T. 
Brown Shoe Co., D.C.Mo., 25 F. 
Supp. 880—Johnson v. Missouri 
Pac. Transp, Co., D.C.Mo., 25 P. 
Supp. 692—Jensen v. Safeway 
Stores, D.C.Mont., 24 F.Supp. 686— 
Eamhart v. Turman Oil Co., D.C. 
Okl., 23 P.Supp. 324—Martin v. 
Eagle Picher Lead Co., D.C.Mo., 21 
P.Supp, 142—^Dwinelle v. Union 
Pac, It Co., D.C,Colo., 16 F.Supp. 
891—Donaldson v. Tucson Gas, 
Electric Light & Power Co., D.C. 
Ariz., 14 P.Supp. 246—Oliver v. 
Santee River Hardwood Co., D.C.S. 

C. , 13 F.Supp. 288—^Boehne v. 
Southwestern Bell Telephone Co., 

D. C.Tex., 10 P.Supp. 788—Judd v. 
Oregon Short Line R, Co., D.C.Ida- 
ho, 4 F.Supp. 657. 

Ark.—^Missouri Pac. R. Co. v. Hamp¬ 
ton, 112 S.W.2d 428, 196 Ark. 336— 
Missouri Pac. R. Co. v. Huffman, 
108 S.W.2d 479, 194 Ark. 456— 
Crown Coach Co. v. Palmer, 102 S. 
W.2d 863, 193 Ajk. 789—Missouri 
Paa R. Co. V. Creekmore, 102 S.W. 
2d 553, 193 Ark. 722. 

Ga.—Belt v. Western Union Tel. Co., 
11 S.E2d 609, 63 GaJ^pp. 469— 
Southern Ry. Co. v. Smith, 191 S.B. 
181, 55 GaA^p. 689—Southern Ry. 
Co. V. Duncan, 190 S.B. 77, 56 Ga. 
App. 802—Atlantic Coast Line R. 
Co. V. Heath, 190 SJSI. 69, 66 Ga.App. 
316—^Phillips V. International Agr. 
Corp., 189 S.B. 64, 64 Ga.App. 761— 
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Hercules Powder Co. v. Deen, 187 
S.B 113, 63 Ga.App. 660—^Fowlkes 
V. Ray-O-Vac Co., 183 S.E. 210, 62 
GaApp. 338—A. G. Boone Co. v. 
Owens, 181 SE 519, 51 Ga.App. 
789—^Atlantic Coast Line R. Co. v, 
Knight, 171 S.B. 919, 48 Ga.App. 
53. 

Miss.—Gulf Refining Co. v. Moody, 
160 So. 669, 172 Miss. 377. 

N.J.—Beaver Dam Cranberry Co. v. 
Pennsylvania R. Co., 16 A.2d 613, 
126 N.J.Law 369. 

N.C.—^Wachovia Bank & Trust Co. v. 
Southern Ry. Co., 183 S.E. 620, 209 
N.C. 304. 

Pa—^LaBarre v. Holland Furnace Co.* 
Com.Pl., 6 Pay.L.J. 186. 

S.C.—Cannady v. Atlantic Coast Line 
B. Co., 164 S.B. 236, 166 S.C. 35. 

54 C.J. p 297 note 63. 

Necessity for oharglng oonomreitt 
negligenoe 

U.S.—Norwalk v. Air-Way Electric 
Appliance Corp., C.C.A-N.T., 87 P.2d 
317, 110 A.L.R. 183. 

37. U.S.—^Forrest v. Southern By. 
Co., D.C.S.C., 20 P.Supp. 851. 

Ga—Southern Ry. Co. v. Duncan, 190 
S.E. 77, 55 GaApp. 302. 

64 C.J. p 297 note 64. 

38. 28 U.S.aA. S 1441 (c). 

39. U.S.—Creek Indians Nat. Coun¬ 
cil V. Sinclair Prairie Oil Co., C.C. 
A-OldU, 142 F.2d 842, certiorari de¬ 
nied 66 S.Ct 269, 323 U.S. 781, 89 
L.Ed. 624—First Baptist Church of 
Taft V. Southern Mortg. Co., D.C. 
Tex., 39 P.2d 246—^Lackey v. Vick¬ 
ery, D.C.MO., 67 F.Supp. 79L 

64 C.J. p 297 notes 66, 66. 

40. U.S.—^Murphy v. Johnson, D.C. 
Tex., 49 F.2d 410—^Hoffman v. 
Metz, D.CPa, 81 F.Supp. 204— 
Smedley v. Smedley, aCOa*, 110 F. 
255. 

54 C.J. p 297 note 67. 
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trustee for the other, or where defendants were 
mortgagor and mortgagee, or where all the de¬ 
fendants were charged with a conspiracy to cloud 
plaintiff’s title or defraud him of his property.'^^ 
The mere fact that the bill alleged that all parties 
defendant made some claim under a particular deed 
did not make the controversies inseparable where 
the validity of such deed was not the only matter 
in issue.42 

§ 163. -Suit to Set Aside Conve 5 ^ce or 

Cancel Mortgage 

Where the plaintlfTs complaint In a suit to set aside 
a conveyance or to cancel a mortgage alleges but a sin¬ 
gle wrong, there is no separate and independent claim or 
cause of action authorizing removal of the case to a fed¬ 
eral court. 

In determining whether a separate and independ¬ 
ent claim or cause of action exists authorizing 
removal under the statute,^^ the general rule, dis¬ 
cussed supra § 155, that no separate and independ¬ 
ent claim or cause of action exists where but a 
single wrong to plaintiff is alleged must be con¬ 
sidered. 

Separable controversies. In an action to set 
aside a conveyance to which action the grantor 
and grantee in such conveyance w'ere defendants, 
there was no separable controversy with plaintiff 
as between such grantor and grantee, within the 
meaning of former federal statutes relating to the 
removal of causes, or as between the grantor and 
his trustee in bankruptcy, nor was there a separa¬ 
ble controversy between plaintiff and a subsequent 
grantee of the property.^^ In a suit to cancel a 
mortgage there was no separable controversy with 
plaintiff as between the mortgagor and mortgagee.^S 

§ 164. -Foreclosure Suit 

Where the complaint in a suit to foreclose a mort¬ 
gage or other lien alleges but a single wrong to the 
plaintiff, no separate and Independent claim or cause of 
action exists authorizing removal of the case to a fed¬ 
eral court. 

The existence of a separate and independent 


claim or cause of action in a suit to foreclose a 
mortgage or other lien so as to vrarrant removal 
of the case to a federal court under the statute^ 5 
is to be ascertained from a consideration of the 
general principle, discussed supra § 155, that no 
separate and independent claim or cause of action 
exists where but a single wrong to plaintiff is al¬ 
leged. 

Separable controversies. In a suit to foreclose a 
mortgage or other lien, a defendant who was alleged 
to be personally liable for a deficiency had no sepa¬ 
rable controversy, within the meaning of former 
federal statutes relating to the removal of causes, 
from that betvveen plaintiff and the owner of the 
equity of redemption.'*^ Defendants sued as junior 
encumbrancers could not remove a foreclosure 
suit on the ground that their controversy with the 
mortgagee was separable from that of the mort¬ 
gagor even though, it was held, they contested the 
validity or priority of the mortgage.**® Where, in 
a suit to foreclose a mortgage, the avoidance of a 
prior mortgage was prayed, the controversies were 
separable.*® A prayer for the reformation of the 
mortgage sought to be foreclosed was merely inci¬ 
dental to the foreclosure, and so did not create a 
separable controversy.®® Where the property cov¬ 
ered by the mortgage was in dispute, the controver¬ 
sy between plaintiff and defendants who were in¬ 
terested in the disputed portion of the property 
was separable.®! 

§ 165. - Suit for Specific Performance 

In a suit for specific performance, no separate and 
Independent claim or cause of action exists warranting 
removal of the case to a federal court where the com¬ 
plaint states but a single wrong to the plaintiff. 

In ascertaining whether a separate and inde¬ 
pendent claim or cause of action is alleged in a suit 
for specific performance so as to authorize re¬ 
moval of the case to a federal court under the stat¬ 
ute,®® the general principle, discussed supra § 155, 
that no separate and independent claim or cause of 


41. U.S.—Rand v. Walker, ni., 6 S. 
C^. 769, 117 U.S. 340, 29 L.Ed. 907— 
Chester v. Chester, C.C.Tenn., 7 F. 
1 . 

54 C.J. p 298 note 71. 

42. U.S.—^Bacon v. Felt, C.C.Iow 2 u 

IT* 

43. 28 V.S.C.A. 9 1441 (c). 

44. U.S.—re Vadner, D.C.N'ev., 
259 F. 614. 

54 C.J. p 298 notes 73-75. 

45. U.S.—Oakes v. Yonah Land, etc., 
Co.. aC.Ga., 89 F. 243. 


46. 28 U.S.C.A. S 1441 (c). 

47. U.S,—^Lewls v. Weidenfeld. C.C. 
Mich., 76 F, 145. 

54 C.J. p 298 note 77. 

48. U.S.—Citizens', etc.. Bank v. 
Pine Forest Inn Co., U.C.S.C., 31 F. 
2d 301—^Thurber v. MUler, S.D.,. 67 
F. 371, 14 C.C.A. 432. 

54 C.J. P 298 notes 78, 79. 

Contra, Foster v. Chesapeake, etc., 
R. Co., C.C.Tenn., 47 F. 369, distln- 
I gulshing Fidelity Ins., etc., Co. v, 
' Huntington, Ohio, 6 S.Ct. 733, ?17 U.S. 
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280, 29 L.Ed. 898—54 QJ. p 298 note 
80. 

49. U.S.—^Fritzlen v. Boatmen’s 
Bank, Kan., 29 S.Ct. 366, 212 U.S. 
364, 53 L.Ed. 651—^Boatmen’s Bank 
V. Frltzlen, Kan., 135 F. 660, 68 C*C. 
A. 288, certiorari denied 25 S.Ct. 
803, 198 U.S. 686, 49 L.Fd. 1174. 

50. U.S.—Winchell v. Coney, C.C. 
Conn., 27 F. 482. 

61. U.S.—New England Water 
Works Co. V. Farmers’ L. & T. Co., 
Ill., 136 F. 621, 69 C-GA. 297. 

62. 28 U.S.aA. S 1441 <c). 
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action exists where but a single wrong to plaintiff 
is alleged is to be examined. 

Separable controversies. In a suit for specific 
performance of a contract for the sale of land, 
brought against the vendor and one to whom he 
had subsequently conveyed the property, there was 
a separable controversy between plaintiff and such 
grantee within former federal statutes authorizing 
removal.53 Where the complaint charged defend¬ 
ants jointly, there was no separable controversy.^^ 

§ 165. -Proceeding in Probate 

Where the plaintiff’s pleading In a proceeding in 
probate discloses but a single wrong to him, no sep¬ 
arate and independent claim or cause of action is pre¬ 
sented which would authorize the removal of the case 
to a federal court 

The existence of a separate and independent 
claim or cause of action in a proceeding in pro¬ 
bate so as to warrant removal of the case to a 
federal court under the statute®® must be deter¬ 
mined by an examination of the general principle, 
discussed supra § 155, that no separate and inde¬ 
pendent claim or cause of action can exist where 
but a single wrong to plaintiff is alleged- 

Ssparable controversies. There is no separable 
controversy, within the meaning of former federal 


statutes relating to the removal of causes from a 
court of a state to a federal court, in proceedings 
on an application for the admission of a will to 
probate,®® proceedings to contest the validity of a 
will,®^ an action to establish a will,®® a suit to de¬ 
termine the construction of a will,®® or proceedings 
by an attorney to fix fees.®® 

§ 167. - Other Actions or Proceedings 

In various other actions or proceedings the courts 
have determined whether a separate and Independent 
claim or cause of action exists warranting removal of 
the case to a federal court. 

In various other actions or proceedings, in ad¬ 
dition to those considered supra §§ 157-166, the 
question whether a separate and independent claim 
or cause of action exists warranting removal to 
a federal court has been decided, ®i as, for example, 
conspiracy®2 and actions on insurance policies.®® 

Separable controversies. In addition to the par¬ 
ticular actions or proceedings discussed supra §§ 
157-166, in various other actions or proceedings 
the question whether a separable controversy ex¬ 
isted under former federal statutes authorizing re¬ 
moval of a cause from a state court to a federal 
court has been determined,®^ as, for example, as- 


53. U.S.—Wheelingr Creek Gas Coal, 
etc., Co. v. Elder, C.C.W.Va., 170 P. 
215—Elkins v. Howell. C.C.W,Va„ 
140 F. 167. 

54. La.—^Fournet v. De Vxlblsa. 174 
So. 259. 187 La. 191. 

55. 28 U.S.CJL § 1441 (c). 

56- U.S.—^Fraser v. Jennison. Mich.. 
1 S.Ct 171. 10$ U.S. 191, 27 L.Ed. 
131. 

67. U.S.—Reed v, Reed. C.C,Ohio. 31 
P. 49. 

58. U.S.—Anderson v. Appleton, C. 
C.N.T., 32 P. 855. 

59. U.S.—OOallas Bank & Trust Co. 
v. Holloway, D.aTex., 50 P.2d 197 
—Security Co. v. Pratt, C.C.Conn., 
64 F. 405. 

60. U.S.—Application of Kosch, 

Lewis & Rueben, D.C.N'.T., 20 P. 
Supp. 359. 

61. U.S.—^American Fire & Cas. Co. 
V. Finn, Tex., 71 S.Ct. 534, 341 U.S. 
6 , 95 L.Bd. 702, 19 A.L.R.2d 738. 

68. U.S.—^Duffy V. Duffy, D.C.Iowa, 
89 F.Supp. 746—^Robinson v. Mis¬ 
souri Transp, Co., D.OAjk., 85 P. 
Supp. 235. 

68 . fixe InsuzaiLoe 

In action by Texas resident, begrun 
in state court, to recover alternative¬ 
ly on one of two fire policies or from 
agent of both insurers, complaint al¬ 
leging in first portion that Florida 
corporation through resident agent 


insured property and that agent gave 
credit for premiums and promised 
but failed to deliver policy to plaln- 
tilTs damage, alleging in second por¬ 
tion in the alternative an obligation 
of Indiana corporation as second in¬ 
surer to pay same loss and similar 
acts of same agent, and alleging in 
third portion alternatively that same 
agent, a Texas resident, and both in¬ 
surers were jointly and severally lia¬ 
ble €Lnd that agent was personally 
liable as plaintifTs broker for failing 
to keep policies alive, did not state 
separate and independent claims or 
causes of action, and hence Florida 
corporation was not entitled to re¬ 
move case to United States district 
court.—American Fire & Cas. Co. v. 
Finn, Tex., 71 aCt. 534, 341 U.S. 6, 95 
L,Ed. 702, 19 A.L.R.2d 738. 

Liability insurance 

(1) Statutory suit by plaintiff 
against resident insured and nonresi¬ 
dent insurer to reach and apply in¬ 
surance money to judgment recovered 
against insured in wrongful death 
action, which judgment was unsatis¬ 
fied for thirty days after rendition, 
asserted a single claim pertaining to 
satisfaction of a single judgment 
against both defendants, and not a 
separate claim against nonresident 
insurer.—Sansom v. New Amsterdam 
Ins. Co., D.O.Ala, 95 F.Supp. 6. 

(2) Where action commenced in 
state court against nonresident izisur- 
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er by resident grain elevator owner 
was based on claim that elevator 
owner was beneficiary of policy is¬ 
sued by insurer to resident contrac¬ 
tor, who was engaged by owner to 
repair elevator, claim against Insur¬ 
er was separate from claim against 
contractor for breach of construction 
contract, and elevator owner, by as¬ 
serting claims against both insurer 
and contractor in same complaint, 
could not thereby prevent removal of 
claim against Insurer to federal dis¬ 
trict court—Commander-L a r a b e e 
Mill. Co. V. Jones-Hettelsater Const. 
Co., D.C.MO., 88 F.Supp. 476. 

64. U-S,—City of Gainesville v. 
Brown-Crummer Inv. Co., Tex., 48 
S.Ct 464, 277 U.S. 64, 72 L.Bd. 781— 
Oldland V. Gray, C.A.C 0 I 0 .. 179 P. 
2d 408, certiorari denied Gray v. 
Oldland, 70 S.Ct. 803, 339 U.S. 948, 
94 L.Bd. 1362—^Bndlcott v. Phillips 
Petroleum Co., C.A.Kan., 172 P.2d 
372—Lydick v. Fischer, C.C.A.Tex., 
135 F.2d 983—^Preston v. Haw Pipe 
Line Co., C.C.A.Kan., 128 P.2d 162, 
certiorari denied Preston v. Bunk¬ 
er Hill State Bank of Bunker Hill, 
63 S.Ct 80, 317 U.S. 674, 87 L.Ed. 
641—Jenkins v. Pullman, Co., C.C. 
A.Cal., 96 P.2d 405, affirmed 59 S.Ct. 
347, 306 U.S. 634, 83 L.Ed. 884— 
Schell V. Pood Machinery Corp., C. 
C.A.Fla., 87 F.2d 385, certiorari de¬ 
nied Pood Machinery Corp. v. 
ScheU, 67 S.Ct 670, 300 U.S. 679, 81 
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sault and battery,conspiracy,«« declaratory judg¬ 
ments,false arrest and imprisonment,injunc- 
tions,®^ libel and slander,malicious prosecution, 
mandamus ,‘^2 reformation of instruments,^^ tres¬ 


pass,and actions or proceedings concerning 
trade-marks, trade-names, and unfair competition,”® 
or on insurance policies.^^ 


Li.Ed. 883—Cray, McEawn & Co. v. 
Hegarty, Conroy & Co., C.C.A.N.T., 
86 F.2d 516—^Everglades Drainage 

6 Development Corporation v. 
Fairbanks Morse & Co., C.C.A.Fla., 
76 F.2d 794—^Hudson v. Texas Gulf 
Sulphur Co., C.C.A.’N’.T., 72 F.2d 
261, certiorari denied 65 S.Ct. 209, 
293 U.S. 617, 79 L.Ed. 706—Farm¬ 
ers' Bank v. Hayes, C.C.A,Tenn., 58 
F.2d 34, certiorari denied 63 S.Ct. I 
8, 287 U.S. 602, 77 L.Bd. 624— 
Wallins Coal Corporation v. Ford- 
son Coal Co., D.C.Ky, 63 F.2d 129— 
Wilmington Cape Fear Corporation 
V. Cape pear Hotel Co., C.C.A.N.C., 
46 F.2d 430—^Peters v. Plains Pe¬ 
troleum Co., C.C.A.Okl., 43 P.2d 49 
—Stock Yards Bank ▼. N'ational 
Surety Corp., D.C.Ky., 42 P.Supp. 
10—Curacao Trading Co. v. Feder¬ 
al Ins. Co., D.aN.Y.. 40 F.Supp. 846 
—^Holm V. Hickory Cane Mining 
Co., D.C.Ky., 36 F.Supp. 441— 
Schwartz v. Kaufman, DC.N.Y., 29 
F.Supp. 803—Kahn v. General Mo¬ 
tors Corp., D.C.N.T., 29 F.Supp. 802 
—Heal V. Wood, D.C.Wash., 29 F, 
Supp. 509—Berry v. Kissick, D.C. 
La., 28 F.Supp. 943—^Milwaukee 
Chair Co. v. Isaacs, D.C.Wis., 28 F. 
Supp. 409—Pournet v. De Vilbliss, 

D.C.La., 24 F.Supp. 60—Panzer v. 
Lyons Cafetengs, D.C,N.T„ 21 F. 
Supp. 263—^DeVan v. Tobacco Prod¬ 
ucts Corp. of Delaware, D.C.N'.T., 
19 F.Supp. 714—Chestlgreen Pat¬ 
ents Corp. V. Western Electric Co., 

D. C.N.T., 16 F.Supp. 624-^illette 
Safety Hazor Co. v. Chaffee-Shlp- 
pers* Service, D,C.N.T., 10 F.Supp, 
898—Automobile Ins. Co. of Hart¬ 
ford, Conn., V. Harrison, D.C.N.T., 

7 F.Supp. 846—State of Oklahoma 
er rel. Jennings v. Ray, D,C.OkL, 7 
F.Supp. 417—^First Nat Bank & 
Trust Co. V. York Petroleum Co., D. 
C.Okl., 4 P.Supp. 169. 

Ga.—National Linen Service Corp. 
Parks, 185 S.E. 849, 182 Ga, 360— 
American Agr. Chemical Corpora¬ 
tion V. Jordan, 173 S.E. 488, 48 Ga, 
App. 493. 

N’.J.—Woulfe V. Atlantic City Steel 
Pier Co., 20 A.2d 46, 129 N.J.Ea. 610 
—Steelman v. All Continent Corp., 
188 A. 817, 121 N.J.Bq. 218—Shapi¬ 
ro V. Christian Bahnsen, Inc., 176 
A. 146, 117 N.J.Bqi.'l05. 

N.Y.—Horan v. Pioneer Credit Corp., 
71 N,Y.S.2d 793, 272 App.Dlv. 474. 
N.C.—^Burleson v. Snipes, 190 S.B. 
220, 211 N.C. 896. 

Ohio.—Kniess v. Armour & Co., 17 N. 

E. 2d 734, 134 Ohio St 482, 119 A.L. 
R. 1348. 

Okl.—Guyer v, London, 102 P.2d 876, 
187 Okl 326, 


S.C.—^Davis & Clanton v. C. 1. T. 

Corp., 2 SE.2d 382, 190 S.C. 151. 
Tex.—Sun Oil Co. v. Bennett, Civ. 
App., 77 S.W.2d 1086, modified on 
other grounds 84 S.W.2d 447, 125 
Tex. 640. 

54 C.J. p 293 notes 20, 21. 

EzLforcement of Uability of bank 
stockholders 

U.S.—Nettles v. Rhett D.C.B.C., 14 
P.Supp. 694—^Miller v. Clifford, 
Mass., 133 P. 880, 67 C.CA. 62, 5 L. 
RA.,N.S., 49. 

N.C.—^Hood v. Richardson, 180 S.B. 
706, 208 N.C. 321. 

65. U.S.—^Hartman v. New York & 
Miami S. S. Corp., D.C.N.Y., 16 F. 
Supp. 479. 

66. U.S.—Del Pungo Giera v. Rock¬ 
land Light & Power Co., D.C.N.Y., 
46 F.2d 652—^Bachman v. Seaboard 
Air Line R. Co., D.C.S.C., 80 P. 
Supp. 976—Good v. Hartford Acci¬ 
dent & Indemnity Co., D.C.S.C, 39 

F.Supp. 476—^Lissauer v. Bertles, 
D.C.N.Y., 37 P.Supp. 881—Hennock 
V. Silver, D.C.N.Y., 34 P.Supp. 894 
—^Maruska v. Equitable Life Assur. 
Soa of U. S., D.C.Minn., 21 FSupp. 
841—^McCown v. Williams, D.C.S.C., 
10 P.Supp. 168—^Frankenstein v. 
Anaconda Copper Mining Co., D.C. 
N.Y., 6 F.Supp. 569. 

N, J,—^McCarter v. American Newspa¬ 
per GuUd, 177 A. 885, 113 N.J.Eq. 
102 . 

N.C.—Newberry v. Meadows Fertiliz¬ 
er Co., 163 S.E. 116, 202 N.C. 416. 
S.C.—Green v. Industrial Life & 
Health Ins. Co., 18 S.E.2d 873, 199 
S.a 262. 

67. U.S.—Cotton v. Iowa Mut Lia¬ 
bility Ins. Co., D.C.MO., 72 P.Supp. 
675. 

Ga.—Georgla-Carolina Brick & Tile 
Co. V. Merry Bros. Brick & Tile Co., 
44 S.E.2d 63. 75 Ga.App. 637. 

N.Y.—^Delaware, L. & W. R. Co. v. 
Slocum, 50 N.Y.S.2d 313, 183 Misc. 
454. 

68. U.S.—^Brown v. Hecht Co., D.C. 
Md., 78 F.Supp. 540. 

69. U.S.—Woulfe v. Atlantic City 

Steel Pier Co., C.CJLN.J., 124 F.2d 
322—^Trimble v. John C. Winston 
Co., C.CJLMinn., 56 F.2d 150, ce]> 
tiorari denied John C. Winston Co. 
V. Trimble, 53 S.Ct 580. 286 U.& 
555, 76 L.Ed. 1289—Del Fungo 

Giera v. Rockland Light & Power 
Co., D.C.N.Y.. 46 F.2d 652—Grelf v. 
Sears, Roebuck & Co., D.C.Idaho, 
48 F.Supp. 242—Metcalf v. Bardo 
Coal Co., D.CKy., 28 F.Supp. 1— 
Brohman v. U. S. G 3 T>sum Co., D.C. 
N.Y., 16 P.Supp, 20. 

Ga.—Georgla-Carolina Brick & Tile 
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Co. V. Merry Bros. Brick & Tile 
Co., 44 S.E.2d 63, 75 Ga.App. 637. 
N.C—Staton v. Atlantic Coast Line 
P- Co., 56 S.B. 794, 144 N.C. 135. 
54 C.J. p 291 note 6 [d]—^p 293 note 
20 [a] (7). 

70. U.S.—Albl V. Street & Smith 
Publications, C.CA.Wash., 140 F,2d 
310—^Thompson v. Standard Oil Co. 
of New Jersey, C.C.A.S.C, 67 P.2d 
644, certiorari denied Standard Oil 
Co. of New Jersey v. Thompson, 
54 S.Ct. 640, 292 U.S. 631, 78 L.Ed. 
1485—Gulf Refining Co. v. Morgan, 

C. C.A-S.C., 61 F.2d 80—Spriggs v. 
Associated Press, D.C.Wyo., 55 P. 
Supp. 885—^Johnson v. Great Atlan¬ 
tic & Pacific Tea Co., D.C.S.C., 25 F. 
Supp. 449—Coffey v. Midland 
Broadcasting Co., D.C.Mo., 8 P. 
Supp. 889. 

N.J.—Welnrlb v. Ohmer Register Co., 
6 A.2d 489, 122 N.J.Law 624. 

S.C.—Jennings v. Southern Ry. Co., 
162 S.E. 821, 156 S C. 92. 
snander of title 

U.S.—Johnson v. Noble, O.C.A.Okl., 
64 P.2d 396—Zeagler v. Hunt, D.C. 
La., 38 F.Supp. 68. 

71. U.S.—Rosewarren v. Consumers 
Co-op. Ass’n, D.C.MO., 55 F.Supp. 
753. 

72. U.S.—Greenough v. Independence 
Lead Mines Co., D.CIdaho, 46 F.3d 
659—State of Washington ox rel. 
Ellis V. General Fruit Corporation, 

D. C.Wash., 4 F.Supp. 641. 

73. Ga—American Fidelity & Casu¬ 
alty Co. of Richmond, Va, v. Elder, 
6 S.E.2d 668, 189 Ga 229. 

74. U.S.—Nelson v. Camp Mfg. Ca, 
D.C.S.C., 44 P.Supp. 664. 

Ga—Southern Ry. Co. v. Toccoa Rock 
Crushing Co., 171 S.R 179, 47 Ga 
App. 658. 

75. U.S.—Greif v. Sears, Roebuck & 
Co., D.C,Idaho, 48 F.Supp. 242— 
Lever Bros, Co. v. J. Eavenson & 
Sons, D.C.N.y., 7 F.Supp. 679. 

7ft U.-S.—Victory Cabinet Co. v. In¬ 
surance Co. of North America C. 
A.I11.. 183 P.2d 360—Des Moines 
Elevator & Grain Co. v. Underwrit¬ 
ers' Grain Ass'n, CC.A.Iowa 68 F. 
2d 103—Henjes v. .Stna Ins. Co., D. 
CLN.Y., 39 F.Supp. 19—Kuhn v. Pa¬ 
cific Mut. Life Ins. Co. of Cali¬ 
fornia D.C.N.Y., 87 P.Supp. 100— 
McVay v. Mutual Bern Health & 
Accident Ass'n of Omaha Neb., D. 
aOkl., 23 P.Supp. 642. 

Ga—Pearl Assur. Co. v. Bemath, 196 
S.E. 389, 185 Ga 787. 

N.C.—Smith v. Travellers' Protective 
Ass’n of America 158 S.E. 402, '200 
N.C. 740. 
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§ 168. Who May Remove 

Where removal of a case fa sought on the ground 
that there exists a separate and independent claim or 
cause of action, all of the defendants properly Involved fn 
such claim or cause of action must petition for re¬ 
moval. 

Wnhere the removal of a case to a federal court 
is sought, all of the defendants properly involved 
in the claim or cause of action must petition for, 
and be qualified to seek, removal.^'^ 

Separable controversies, A plaintiff could not 
in any case remove a cause from a state court to 
a federal court on account of the existence of a 
separable controversy under former federal stat¬ 
utes authorizing removal on the ground of a sep¬ 
arable controversy^^ Any one or more of the non¬ 
resident defendants interested in a separable con¬ 
troversy could remove the cause but a defendant 
not interested therein could not do so.^^ An in¬ 
tervener,or a party brought in on the motion 
of plaintiffs^ or defendant,S3 could remove because 
of a separable controversy, when the necessary dif¬ 
ference of citizenship existed between him and 
the party on the opposite side thereof, provided 
he presented some new and independent interest or 
question, but not otherwise.s^ One whose applica¬ 
tion to intervene had been denied ordinarily had no 
standing to remove the cause of controversy but 
one who showed himself clearly entitled to inter¬ 


vene, and who had wrongfully been denied per¬ 
mission so to do, could be regarded as a party for 
the purposes of obtaining a removal.®® 

It has been held that the joinder, in an applica¬ 
tion for removal on account of a separable contro¬ 
versy, of a party not entitled to such removal with 
parties who had a right to remove did not defeat 
the removal, such joinder being treated as a nul¬ 
lity.®^ 

§ 169. Citizenship and Residence of Parties 
as Affecting Removability 

Under former statutes authorizing removal of a cause 
to a federal court on the ground of a separable contro- 
versy, the separable controversy must have existed 
wholly between citizens of different states. 

Under former federal statutes authorizing remov¬ 
al of a cause from a state court to a federal court 
on the ground of a separable controversy, the sepa¬ 
rable controversy must have existed wholly between 
citizens of different states.®® A separable contro¬ 
versy to which an alien was a party, whether as 
plaintiff®® or defendant,®® could not be removed 
under such provisions; nor could one to which a 
state was a party.®i 

There could be no removal under such provi¬ 
sions where an indispensable party to the contro¬ 
versy was a citizen of the same state as any party 


AetloxL by injured person aguinst in¬ 
sured and insurer on liability policy 
U.S.—Cothran v, Hackel. D.C,Tex„ 56 
F.2d 263—^Haennl v. Craven, B.C. 
Tex., 56 P.2d 261—^Lake v, Texas 
News Co., D.C.Tex., 51 F.2d 862— 
Highway Ins. Underwriters v. 
Nichols. I>.C.Okl.. 85 F.Supp. 627— 
Behling v. Rivers, D.O.S.C., 74 F. 
Supp. 350—Cotton v. Iowa Mut. 
Liability Ins. Co., D.C.Mo., 72 F. 
Supp. 675—Daniel v. Burdette, D.C. 
S.C., 24 F.Supp. 218—Johnson v. 
Jordan, D.C.Olcl., 22 F.Supp. 286— 
Ferris v. Wray, D.C.Okl., 22 F. 
Supp. 135—^Hilton v. Southern Ry. 
Co., D.C.SC., 21 F.Supp. 17—Law- 
son V. Glover, D.C.Tex., 1 F.Supp. 
929. 

S.C.—^Behling v. Rivers, 44 S.H.2d 618, 
211 S.a 269. 

77. U.S.—^Board of Directors of 
Crawford County Levee Dist. v. 
Whiteside, D.C.Ark., 87 F.Supp. 69. 

Who may remove cause generally see 
infra SS 189-203. 

78. U.S.—Western Union TeL Co. v. 
Brown, C.G.Ho., 32 F. 337. 
Defendant who filed cross daizn 

against codefendant was in position 
of a plaintiff and was not entitled to 
remove cause on ground that contro¬ 
versy was separable.—^Barwlck v. 
Piatt, D.C.S.C., 52 F.Supp. 262. 


Right of defendant filing cross action 
to remove cause generally see infra 
4 193. 

79. U.S.—Rand v. Walker, Ill., 6 S. 
Ct. 769, 117 U.S. 340, 29 UBd. 907. 

54 C.J. p 298 note 9L 
Joinder 

U.S.—Thompson v. Standard Oil Co. 
of New Jersey, D.C.S.Cw, 60 F.2d 
162, reversed on other grounds, C 
C.A.., 67 F.2d 644, certiorari denied 
Standard Oil Co. of New Jersey v. 
Thompson, 54 S.Ct. 640, 292 U.S. 
631, 78 L.Bd. 1486—Board of Di¬ 
rectors of Crawford County Levee 
Dlst. V. Whiteside, D.C.Ark., 87 F. 
Supp. 69—Johnson v. Marsh, D.C. 
Neb., 49 F.Supp. 137. 

80. U.S.—Rand v. Walker, Ill., 6 S. 
Ct. 769, 117 U.S. 840, 29 L.Bd. 907. 

81. U.S.—Mitchell v. Smale, Ill., 11 
S.Ct. 819, 840, 140 U.S, 406, 85 L.Ed. 
442. 

54 CJ. p 298 note 93. 

82. U.S.—Jackson, etc., Co. v. Pear¬ 
son, aCJKy., 60 F. 118. 

83. U.S.—Greene v. Klinger, C.C. 
Tex.. 10 P. 689. 

84. U.S.—^Torrence v. Shedd, Ill-, 12 
S.Ct. 726, 144 U.S. 627, 36 L.Bd. 628. 

54 C.J. p 299 note 96. 

85. U.S.—^Bertha Zinc, etc., Ca v. 
Carico, C-C-Va.. 61 3 f. 132. 
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86. U.S.—Hack v. Chicago, etc., R. 
Co., C.C.Ind., 23 F, 856—Snow v, 
Texas Trunk R. Co., C.C.Tex., 16 F. 
1, 4 Woods 394. 

87. U.S.—Snow v. Smith, C.C.Va.. 88 
F. 667. 

88. U.S.—^Pullman Co. v. Jenkins, 
Cal., 59 S.Ct. 347, 805 U.S. 634, 83 
L.Ed. 334—Lopata v. Handler, C.C. 
A-Okl., 121 P.2d 938—Schell v. 
Pbod Machinery Corp., C.C.A.Pla, 
87 P.2d 385, certiorari denied Pood 
Machinery Corp. v. Schell. 57 S.Ct, 
670, 300 U.S. 679, 81 L.Ed. 883— 
Galveston, H. & S. A.. Ry. Co. v. 
Hall, aC.A.T6x., 70 F.2d 608—Bail¬ 
ey V. Texas Co., C.CJLN.T., 47 P. 
2d 153—^Edelstein v. New York 
Life Ins. Co., D.CJN.Y., 30 F.Supp. 
1 . 

N.Y.—^Delaware, L. & W. R. Co. v. 
Slocum, 50 N.Y.S.2d 313, 183 Misc, 
454. 

89. U.S.—Compania Minera v. Amer¬ 
ican Metal Co., D.C.Tex., 262 F. 183. 

54 C.J. p 299 note 2. 

90. U.S.—^Tillman v. Russo Asiatic 
Bank, C.C.A.N.Y.. 61 P.2d 1023, 80 
A.L.R. 1368, certiorari denied 52 S. 
Ct. 312, 285 U.S. 539, 76 L.Bd. 932. 

54 C.J. p 299 note 3. 

91. U.S.—Rand v. Walker, Ill., 6 S. 
Ct. 769, 117 U.S. 340, 29 L.Ed. 907. 

I 54 C.J. p 299 note 4. 
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on the side opposite to him but the citizenship of 
a party who, although proper, was not indispensa¬ 
ble to the controversy did not prevent such re¬ 
moval's Furthermore, the rule appears to have 
been well established that a defendant who was 
a resident of the state where the suit was brought 
could not remove a separable controversy but 
there also was some authority, to the contrary, that 
the residence of defendant was not material.S5 


§ 170. Pleading as Affecting Removability 

Pleading as affecting removability of a case to 
a federal court because of the existence of a sepa¬ 
rate claim or cause of action, or because of a sepa¬ 
rable controversy under former federal statutes, is 
discussed supra § 156. 

Examine Pocket Parts for later cases. 


Z. PREJUDICE OR LOCAL INFLUENCE 


§ 171. In General 

Provisions of the Judicial Code of 1911, and various 
earlier statutes, authorizing the removal of cases be¬ 
cause of prejudice or local influence, have been super¬ 
seded, and such matter Is no longer a ground for re¬ 
moval. 

The provisions of the Judicial Code of 1911, and 
various other earlier statutes, which specifically 
authorized the removal of cases from a state court 
to a federal court, other conditions being present, 
because of prejudice or local influence,^® have been 
superseded by the Federal Judicial Code of 1948, 
28 U.S.C.A. § 1441,®7 under which prejudice or 
local influence is no longer a ground for removal.® s 
However, in cases in which the petition for remov¬ 
al was filed prior to September 1, 1948, the effective 
date of the new code, the old Judicial Code is ap¬ 
plicable.®® 

Provisions of the earlier codes providing for re¬ 


moval because of prejudice or local influence were 
held not to furnish a separate and independent 
ground of federal jurisdiction,^ but were a special 
case of removal on the ground of diversity of citi- 
zenship.2 

§ 172. Validity and Construction of Statute 
in General 

The constitutionality of statutes which provided for 
removal because of prejudice or local influence was rec¬ 
ognized. 

The constitutionality of former statutes providing 
for removal on the ground of prejudice or local in¬ 
fluence was recognized.® In referring to the orig¬ 
inal act providing specifically for removal because 
of prejudice or local influence the view wsls. ex¬ 
pressed that it was remedial and, therefore, should 
be given a liberal construction in favor of removal,^ 
but the contrary view was also expressed.^ 


92. U.S.—Galveston, H. & S. A, Ry. 
Co. V. Hall, C.C.A.Tex., 70 F.2d 608, 

N.J.—^Liiebesman v. Ackerson, 169 A. 

699, 112 N.J.Law 31. 

54 C.jr. p 299 note 6. 

93. U.S.—Des Moines Mevator & 
Grain Co. v. Underwriters* Grain 
Ass’n, C.C.A.Iowa, 68 F.2d 103. 

54 C.J. p 299 note 6. 

94. U.S.—Rand v. Hercules Powder 
Co.. D.aN.T., 28 F.2d 131. 

54 C.J. p 299 note 7. 

96. U.S.—Stanbrough v. Cook, C.G. 

Iowa, 38 F. 369, 3 L.R.A. 400. 

54 C.J. p 299 note 8. 

96. U.S.—Cochran v. Montgromery 
County, Ala., 26 S.Ct. 58, 199 U.S. 
260, 50 L.Bd. 182. 

Blstory of provisions 
U.S.—^Hanrlck v. Hanrick, Tex., 14 
S.Ct 835, 153 U.& 192, 38 I/.Ed. 685. 
54 C.J. p 299 note 12-p 300 note 14. 
Pnr];>ose of provisions 

(1) The first statute specifically 
authorizlngr removal for prejudice or 
local Influence was enacted because 
of the conditions in various communi¬ 
ties resulting from the Civil War.— 

76 C.J.S.—66 


Gaines v. Fuentes, La., 92 U.S. 10, 23 
L.Ed. 524—Hone v. DlUon, C.C.Ga., 29 
F. 465. 

(2) The statute was intended to 
carry out more effectively the pur¬ 
pose of the constitutional provision 
that the Judicial power of the United 
States should extend to controversies 
between citizens of different states, 
by securing for such controversies a 
tribunal independent of local influ¬ 
ences and surroundings. 

U.S.—Gaines v. Fuentes, La., 92 U.S. 
10, 23 L Ed. 624. 

Pa.—^In re Sherwood, 103 A- 42, 269 
Pa. 254. L.R.A.1918D 447. 

97. U.S.—City of Buffalo v. Plain- 
field Hotel Corp., C.A.N.T., 177 P. 
2d 425, certiorari denied 70 S.Ct. 
796, 839 U.S. 942, 94 L.Bd. 1358— 
City of Buffalo v. Plainfield Hotel 
Corp., D.C.N.T., 94 P.Supp. 30, €if- 
firmed, CJL, 185 F.2d 405. 

98. U.S.—City of Buffalo v. Plain- 
field Hotel Corp., C.A.N.T., 177 P.2d 
425, certiorari denied 70 S.Ct. 795, 
339 U.S. 942, 94 L.Ed. 1368—City 
of Buffalo V. Plainfield Hotel Corp., 
D.C.N.T., 94 F.Supp, 30, aflOLrmed, 
C.A, 185 P.2d 405. 

1041 


99. U.S.—City of Buffalo v. Plain- 
field Hotel Corp., C.A.N.T., 177 F* 
2d 425, certiorari denied 70 S.Ct. 
795, 339 U.& 492, 94 L.Ed. 1358. 
Petition filed after effective date of 
new code will be denied.—City of 
Buffalo V. Plainfield Hotel Corp., D. 
C.N.T., 94 F.Supp. 30, affirmed, C.A., 
185 F.2d 405. 

1. U.S.—Cochran v. Montgomery 
County, Ala., 26 S.Ct. 58, 199 U.S. 
260, 50 L.Ed. 182. 

54 C.J. P 300 note 24. 

2. U.S.—Cochran v. Montgomery 
County, supra—Malone v. Rich¬ 
mond, eta, R. Co., CC.1T.C., 85 F. 
625. 

3. U.S,—Home Life Ins. Co. v. Dunn, 
Ohio, 19 Wall. 214, 22 L.Ed. 68. 

54 C.X P 300 note 31. 

Validity of removal acts in general 
see supra S 3. 

4i U.S.—^Hone v. Dillon, CC.Ga., 29 
F. 465. 

15. U.S.—Kingsbury v. Kingsbury^ 
I C.C.I11., 14 P.Cas.No.7,817, 3 Biss. 
1 60. 
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§ 173. Suits Removable 

The right to remove a cause under the former stat¬ 
ute authorizing removal because of prejudice or local 
Influence appl’efd to actions at law and suits In equity. 

The right to remove a cause under the former 
statute authorizing removal because of prejudice 
or local influence applied both to actions at law® 
and to suits in equity^ Under the Act of 1867, 
the statutory provision denying original jurisdic¬ 
tion to federal courts of suits on assigned choses 
in action if there would not have been jurisdic¬ 
tion if no assignment had been made did not apply 
so as to prevent removal.® 

§ 174. What Constitutes Prejudice or Local 
Influence, and Matters Considered 

The prejudice or local Influence which the former 
statute made a ground for removal consisted of improper 
bias, partiality, or hostility in the local community, re¬ 
lating to the litigant or the subject matteri which would 
work Injustice. 

The prejudice or local influence which the for¬ 
mer statute made a ground for removal might re¬ 
late either to the person of the litigant or the sub¬ 
ject matter of the litigation;® but in either case 
there must have existed improper bias, partiality, 
unreasonable predilection, or hostility in the local 
community or courts, which would work injustice, 
or prevent the party seeking a removal from ob¬ 
taining justice,!® It did not mean, however, mere¬ 
ly a prejudice or influence primarily against the 
party who sought removal ;!l but included as well 
prejudice or local influence favorable to his ad¬ 
versary.!® Nevertheless, a defendant could not 
remove where the only prejudice or local influ¬ 
ence he relied on was between himself and another 


defendant.!® The existence of the right of appeal 
to an unprejudiced state court was not suflScient to 
prevent removal.!^ 

Prejudice or influence affecting either judge or 
jury. The right to remove was not confined to 
cases in which the prejudice or local influence might 
affect a jury, but included also cases in which prej¬ 
udice or local influence might affect a judge.!® 
Therefore, the right to remove could extend to 
a case in which the only questions involved were 
questions of law,!® ^nd also to a case in which, 
as a result of the waiver of a jury trial, a judge 
alone would try the case.!*^ The view was ex¬ 
pressed that it was presumed that the state judge 
would be affected by the existence of prejudice or 
local influence in the community!® and that, where 
prejudice or local influence existed in the com- 
mimity, it was sufficient regardless of the probable 
ability of the state judge to resist such influence.!® 
The fact, however, that the federal judge who 
would try the case was himself a member of the 
community in which the prejudice or local influ¬ 
ence existed would not defeat the right to remove.®® 

§ 175. — Availability of Change of Venue 

Under the former statute vi^hlch authorized removal 
because of prejudice or local influence, the authorities 
differed as to whether removal could be had on such 
ground where the defendant could move for a change 
of venue to a county where the same prejudice or local 
Influence did not exist. 

Under the former statute which authorized the 
removal of a cause because of prejudice or local 
influence, while there was authority for the view 
that removal for prejudice or local influence could 
not be had where defendant could move for a 


6. U.S.—^Detroit v. Detroit City R. 
Co., C.aMich., 54 P. 1. 

7. U.S.—Detroit v. Detroit City R. 
Co., supra. 

8. U.S.—^Lexington v. Butler, Ky., 14 
Wall. 282, 20 L.Ed. 809. 

54 C.J. P 300 note 40. 

Removability for diversity of citizen¬ 
ship of suits on assigned <^os6 in 
action see supra § 151. 

9. U.S.—City of Buffalo v. Spann 
Realty Corp., D.C.N’.T., 80 PSupp. 
171, rehearing denied 81 F.Supp. 
507, aOlrmed, C.A., City of Buffalo 
V. Plainfield Hotel Corp., 177 P.2d 
425, certiorari denied 70 S.Ct. 795, 
339 U.S. 942, 94 KDd. 1358. 

54 C.J, p 300 note 43. 

10. U.S.—Ex parte Dierks, D.C.C 0 I 0 ,, 
55 P.2d 371—City of Buffalo v. 
Bpann Realty Corp., D.C.N.T., 80 
P.dupp. 171, rehearing denied 81 
P.Supp. 607, afBrmed, C.A-, City of 


BulfSJo V. Plainfield Hotel Corp., 
177 P.2d 425, certiorari denied 70 
S.Ct. 795, 339 U.S. 942, 94 L.Ed. 
1358—^Adelbert College v. Toledo, 
etc., R, Co., C.C.Ohio, 47 P. 836, ap¬ 
peal dismissed 13 S.Ct 186, 146 U. 
S. 355, 36 X/.Ed. 1003. 

‘^Justioe,** which defendant must 
have been prevented from obtaining 
in the state court, In order that he 
might remove, was not a judgment 
or decree, or any other particular re¬ 
sult in his favor, but it referred to 
the “Influences” which would oper¬ 
ate on the state tribunal in deciding 
the case.—GoUghtly v. Massachusetts 
Bonding, etc., Co., D.C.Tex., 295 P. 
163—Detroit v. Detroit City R. Co.. 
C.C.Mich.. 54 P. 1. 

j 

11. U.S.—Neale v. Foster, C.C.Or., 31 
P. 53, 12 Sawy. 424. 

12. U.S.—^Neale v. Poster, supra. 

13. U.S.—Hanrick v, Hanrick, Tex., 
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14 S.CL 835, 163 U.S. 192, 88 L.Ed. 
685. 

54 C.J. p SOI note 56. 

14. U.S.—Detroit v. Detroit City R. 
Co., C.C.Mlch., 64 P. 1. 

15. U.S.—^Montgomery County v. 

Cochran, C.C.Ala., 116 P. 986, re¬ 
versed on other grounds 26 S.Ct. 58, 
199 U.S. 260, 60 L.Bd. 182. 

64 C.J. p 301 note 47. 

16. U.S.—^Detroit v. Detroit City R. 
Co., aCMich., 54 P. 1. 

17. U.S.—^Montgomery County v. 
Cochran, C.C.Ala., 116 P. 986, re¬ 
versed on other grounds 26 S.Ct 
58, 199 U.S. 260, 50 L.Ed. 182. 

18. U.S.—^Detroit v. Detroit City B. 
Co., C.aMich., 64 P. 1. 

19. U.Sv—^Montgomery Couuty v. 
Cochran, aC.Ala,, 116 F. 986, re¬ 
versed on other grounds 26 S.Ct 
58, 199 U.S. 260, 60 DBd. 182. 

20. U.S.—^Montgomery County v. 
Cochran, supra. 
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change of venue, and it did not appear that the 
same prejudice or local influence existed in the 
coimties to which the change could be made, even 
though the right to such change was not absolute 
under the state statute,^! the contrary view was 
also taken. 2 2 In any event, the right to remove 
was upheld where an application for a change of 
venue had been denied.23 Where prejudice and 
local influence of the judge of the state court, 
as well as prejudice and local influence of the 
community, were relied on and made to appear, and 
under the state practice such judge might have tried 
the case in any county to which the case might 
have been removed, removal could be had.24 

I 176. -Particular Matters Considered 

or Sufficient 

The tendency and sufficiency of particular matters 
to show prejudice or local influence, so as to warrant 
removal of a cause under the former statute which au¬ 
thorized removal on such ground, have been adjudicated. 

Under the former statute which authorized the 
removal of a cause because of prejudice or local 
influence, prejudice or local influence favorable to 
the adversary of the party who sought to remove 
the case could, according to some decisions, ap¬ 
pear from the fact that such adversary was long 
resident and favorably known in the community,^® 
and also from the fact that such adversary had 
influence in respect of political matters in the com- 
munity.2® Matters or circumstances which were 
regarded as tending, or suflScient, to show prejudice 
or local influence in the particular case included 
the display of animus of citizens of the community 
against parties to the suit at a public meeting,27 
or otherwise by public denunciation disorder and 
display of animus toward the party who sought to 


remove, in connection with previous litigation in 
which such party was involved the fact that 
many leading and influential members of the com¬ 
munity maintained that they vrere defrauded in the 
transaction out of w’hich the litigation grew;20 
and other matters.2i On the other hand, the fact 
that decisions of the state court on the question in 
controversy differed from those in the federal 
court,22 or that decisions of the state court were 
not favorable to the party who sought to remove,22 
did not constitute prejudice or local influence. So 
it was held that the fact that local newspapers had, 
in connection with the controversy, denounced the 
party who sought to remove was not of itself suffi- 

cient.24 

The temper and character of the judge before 
whom the suit would be tried in the state court 
were, according to some cases, a matter to be con¬ 
sidered,25 but a mere remark of a local judge, in 
connection with the litigation, in line with his duty, 
which could not be regarded as showing bias on 
his part, was not sufficient to show the requisite 
prejudice or local influence.®® Moreover, disquali¬ 
fication, if any, of the state judge was not a ground 
for removal, since a judge not disqualified could 
be called in.27 

§ 177. Requirement That Parties Be Citizens 
of States 

The former statute authorizing removal of a cause 
for prejudice or local Influence was not applicable to a 
suit to which one not a citizen of a state was a party. 

The former statute which authorized the removal 
of a cause because of prejudice or local influence 
was held to be applicable only in cases arising be¬ 
tween citizens of different states, as considered in- 


81. U.S.—New London Water Comrs. 
V. Robbins, C.C.Conn., 125 F. 656. 

54 C.J. p 301 note 58. 

82. U.S.—Golightly v. Massachusetts 
Bonding, etc., Co., D.C.Tez., 295 F. 
153. 

54 C.J. p 301 note 59. 

23. U.S.—Smith v. Crosby Lumber 
Co., C.CPa., 46 F. 819, affirmed 51 
F. 63, 2 C.C.A. 97. 

24. U.S.—Walcott V. Watson, C.C. 
Nev., 46 F. 529. 

85. U.S.—Neale v. Foster, C.C.Or., 31 
F. 53, 12 Sawy. 424. 

•54 C.J. p 301 note 62. 

26. U.S.—^Neale v. Foster, supra. 

27. U.S.—^Detroit v. Detroit City R. 
Co., C.C.Mlch., 54 F. 1. - 

28. U.S.—^Tacoma v. Wright, C,C. 
Wash., 84 F. 836. 

29. U.S.—Herndon v. fiouthem R. 
Co., C.C.N.C., 76 F. 398. 


30. U.S,—^Hall V. Chattanooga Agri¬ 
cultural Works, C.C,Tenn., 48 F. 

599. 

31. ParUoular matters 

(1) Statements of a local adminis¬ 
trative officer criticizing parties to 
the suit.—^Detroit v. Detroit City B. 
Co., C.C.Mich.. 54 F. 1. 

(2) A recommendation by the 
grand Jury that one of the parties 
should not oppose the suit.—^Mont¬ 
gomery County V. Cochran, C.CA.la», 
116 F. 985, reversed on other grounds 
26 S.Ct 58, 199 U.S. 260, 50 LuEd. 
182. 

(3) Expressions of the desire of 
many members of the community for 
the success in the suit of the adver¬ 
sary of the party who sought to re¬ 
move, based either on the influence 
of such adversary or on dislike for 
such party.—Smith v. Crosby Lumber 
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Co., aC.Pa., 46 P. 819, affirmed 51 P. 
63, 2 aC.A, 97. 

32. U.S.—Adalbert College v. Toledo, 
etc., R. Co., C.C.Ohlo, 47 F. 836, ap¬ 
peal dismissed 13 S.Ct. 186, 146 U. 
S. 355, 36 L.Ed. 1003. 

Neb.—^In re Breckenridge, 48 N.W. 
142, 31 Neb. 489. 

33. Neb.—In re Breckenridge, supra. 

34. U.S.—^Turnbull Wagon Co. v, 
Linthlcum Carriage Co., C.C.Ohio, 
80 F. 4. 

35. U.S.—^Neale v. Poster, C.COr,, 31 
P. 53. 12 Sawy. 424. 

36. U.S.—-Turnbull Wagon Co. v. 
LInthicum Carriage Co., CC.Ohio, 
80 F. 4. 

37. Mich.—^Federal Land Bank of St. 
Paul V. Von Zellen, 275 N.W. 818. 
282 Mich. 199. 
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fra § 178, and it was held that a suit to which an 
alien, 38 a citizen of a territory or of the District 
of Columbia,33 or a member of an Indian tribe 
who was not a citizen of the United States/® was 
a party could not be removed. 

§ 178. Necessity for Diversity of Citizenship 

Under the former statute authorizing removal for 
prejudice or local Influence It was necessary that all the 
parties on one side of the controversy be citizens of 
different states from the parties on the other side. 

Under the former statute which authorized the 
removal of a cause because of prejudice or local 
influence, and subject to rules permitting the court 
under certain circumstances to disregard persons 
who have been formally made parties, as in the case 
of removal on the ground of diversity of citizenship 
in general, as discussed supra §§ 130-151, it was 
held that, it w-as necessary that all the parties on 
one side of the controversy be citizens of different 
states from the parties on the other side.^i 

§ 179. Citizenship of PlaintiflF 

Under the former statute authorizing removal be¬ 
cause of prejudice or Iccal Influence, the plaintiff or 
plaintiffs must have been citizens of the state In which 
the suit was brought. 

Under the former statute which authorized the 
removal of a cause because of prejudice or local 
influence, it was held that in order that a suit might 
be removed the plaintiff must have been a citi¬ 
zen of the state in which the suit was brought 
and, where there were several plaintiffs, all must 
have been citizens of such state,^3 on the alignment 
of the parties according to the subject matter and 
their actual interests.^^ 


§ 180. Time When Requisites as to Citizen¬ 
ship and Interest Must Appear 

it was essential for removal because of prejudice or 
local Influence that the requisites as to the citizenship 
and interest of parties existed both when the suit was 
commenced and when the removal petition was filed. 

Under the former statute which authorized the 
removal of a cause because of prejudice or local 
influence, it was held that, as in the ordinary 
case of removal on the ground of diversity of citi¬ 
zenship, discussed supra § 106, the requisite di¬ 
versity of citizenship, supra § 178, and nonciti¬ 
zenship of defendant in the state in which the suit 
is brought, infra § 181, must have existed both 
when the suit was commenced and also when the 
petition to remove was filecL^S jt was also held 
that a defendant who sought to remove must have 
had the requisite interest in the litigation when re¬ 
moval was sought^® 

§ 181. Who May Remove, and Joinder in 
Removal 

Only defendants who were citizens of a state other 
than that in which suit was brought could remove under 
the former statute permitting removal for prejudice or 
local influence. 

Under the former statute which authorized re¬ 
moval because of prejudice or local influence, 
a citizen defendant could remove on such ground.^*^ 
Only a defendant, however,^® who was a necessary 
party to the suit and not merely a formal party 
without interest, personal or representative,^® and 
who was a citizen of a state other than that in 
which the suit was brought,®® could remove. Plain¬ 
tiff could not remove,®! unless, according to some 
cases, he could be regarded as defendant for the 
purpose of removal when the original defendant 
set up a counterclaim.®® 


38. U.S—Grand Trunk R. Co v ' 
Twitchell, N. H., 59 F. 727, 8 CX3.A. 
237. 

54 C.J. p 302 note 77. 

39. Gel —^Dahlonega Co. v. Prank W 
Hall Merchandise Co., 14 S.F. 473i 
88 Ga. 339. 

40. U.S.—^Paul V. Chilsoquie, CC. 
Ind., 70 P. 401. 

41. U.S.—Cochran v, Montgomery 
County. Ala., 26 S.Ct. 68, 199 U.S. 
260, SOL Ed. 182. 

54 aJ. P 302 note 82. 

48. U.S.—Cochran v. Montgomery 
County, AUl, 26 S.Ct. 58, 199 U.S. 
260, 50 L.Ed. 182. 

Plaintiff's citizenship or residence in 
state in which suit is brought with 
respect to removal of cause for di¬ 
versity of citizenship see supra § 
102 . 

43. U.S.—Adelbert College v. Tole¬ 


do, etc., R. Co., C.C.Ohio, 47 F. 836, 
appeal dismissed 13 S.Ct 186, 146 
U.S. 355. 36 LEd. 1003. 

54 C.J. p 302 note 85. 

4^ U.S.—Adelbert College v. Toledo, 
etc., R. Co., supra- 

45. N.C.—^Bradley v. Ohio River, etc., 
R. Co.. 26 S.B. 169, 119 N.C. 744. 

54 C.J. p 302 notes 90, 91. 

xmdez the act of 1867 the view was 
taken that the fact that, pending suit 
and before he applied to remove, 
plaintiff became for a time a citizen 
of the state in which the action was 
brought did not prevent removal by 
him where he was a citizen of anoth¬ 
er state when suit was commenced 
and when application to remove was 
made.—Johnson v. Monell, C.CJTeb., 
13 P.Cas.No.7,399, Woolw. 390. 

46. U.S,—Adelbert College v. Toledo, 
etc.. R. Co., C.C.Ohio, 47 F. 886, ap- 
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peaJ dismissed 13 S.Ct. 186, 146 U. 
S. 355, 36 LEd. 1003. 

47. U.S.—Cochran v. Montgomery 
County. AIeu, 26 S.Ct 58, 199 U.S. 
260, 50 L.Ed. 152. 

48. U.S.—Cochran v. Montgomery 
County, supra—Shotkin v. Perkins, 
C.A.C 0 I 0 ., 172 P.2d 877. 

49. U.S.—Adelbert College v. Toledo, 
etc., R. Co., C.C.Ohio, 47 P. 836, ap¬ 
peal dismissed 13 S.Ct 186, 146 U. 
S. 355, 86 L.Ed. 1003. 

sa U.S.—Cochran v. Montgomery 
County. Ala., 26 S.Ct 68, 199 U.S. 
260, 50 L..Ed. 182. 

54 C.J. P 303 note 1. 

51. U.S.—Cochran v. Montgomery 
County, supra- 

54 C.J. p 303 note 2. 

52. U.S.—Walcott V. Watson, C.C. 
Nev., 46 F. 529—Carson, etc^ Lum- 
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An alien could not remove under the statute in 
question ;53 nor could a member of an Indian tribe 
who was not a citizen of the United States.54 The 
right of a corporation to remove for prejudice or 
local influence in a proper case was recognized or 

upheld.55 

Added parties. The right of an intervener to re¬ 
move for prejudice or local influence in a proper 
ease was upheld.56 A purchaser pendente lite of 
property involved in the suit, who was brought in 
as defendant by a proceeding ancillary to the main 
suit, was, however, subject to all disabilities, as to 
removal, of the party under whom he claimed 
and an intervening defendant who came into the 


suit merely to assist in the defense and to protect 
himself from a liability to indemnify the original 
defendant could not remove if the original defend¬ 
ant could not.53 

Where there were several defendants^ all defend¬ 
ants must have been citizens of a state or states 
other than that in which the suit was brought,®^ 
except where any defendant who was a citizen of 
the state in which suit was brought was merely a 
nominal party®® or was interested with plaintiff ad¬ 
versely to defendant but it was intimated that, 
if removal was otherwise permissible, one defend¬ 
ant could remove without the joinder of his code- 

fendants.®2 


XL TIME OF KEMOVAL 


§ 182. In General 

As a general rule a case may be removed from a 
state to a federal court only within the time prescribed 
by statute. 

Inasmuch as the right to remove a cause from 
a court of a state to a federal court depends wholly 
on the statutes providing therefor, as discussed su¬ 
pra § 2, removal may be had only within the 


time prescribed by such statutes and an applica¬ 
tion for removal filed after the expiration of the 
statutory time is ordinarily ineffectual®^ and in¬ 
valid.®® Under the Federal Judicial Code, as 
amended May 24, 1949, 28 U.S.C.A. § 1446 b, which 
statute repealed prior provisions of the code as to 
the time of filing of the petition for removal of civil 
causes,®® the petition for removal of a civil action 


her Co. v. Holtzclaw, C.C,Mo., 89 P. 
578. 

63. U.S.—Grand Trunk R. Co. v. 
Twitchell, N.H,, 59 F. 727, 8 C.CJL 
237. 

54 C.J. p 303 note 9. 

64. U.S.—Paul V, Chllsoquie, C.C. 
Ind., 70 P. 401. 

66. U.S.—Southern R. Co. v. Allison, 
N.C., 23 S.Ct 713, 190 U.S. 326, 47 
L.Bd. 1078. 

54 C.J. p 303 note 5. 

66. U.S.—^In re Iowa, etc., Constr. 
Co., C.C.Iowa, 10 P. 401, 3 McCrary 
310. 

67. U.S.—^Jefferson v. Driver, Ark., 
6 S.Ct 729, 117 U.S. 272, 29 L.Bd. 
897. 

68. U.S.—Olds Wagon Works v. Ben¬ 
edict, Neb., 67 P. 1, 14 C.C,A. 286. 

69. U.S.—Cochran v. Montgomery 
County, Ala., 26 S.Ct 58, 199 U.S. 
260, 50 L.Ed. 182. 

54 C.J. p 303 note 11. 

60. U.S.—^Reeves v. Corning, C.C. 
Ind., 61 P. 774. 

N.C.—Swann v. Myers, 79 N.C. 101. 
Disregarding nominal parties as af¬ 
fecting removal for diversity of cit¬ 
izenship In general see supra §S 
180-161. 

61. U.S.—Reeves v. Corning, C.(X 
Ind., 61 P. 774. 

62. U.S.—Cochran v. Montgomery 
County, Ala., 26 S.Ct 58, 199 U.S. 
260, 60 L.Bd. 182. 

64 C.J. p 303 note 14. 


63. U.S.—Kramer v. Jarvis, D.C.' 
Neb., 81 P.Supp, 360—^Marking v. 
New St Louis & Calhoun Packet 
Co., D.C.Ky., 48 P.Supp. 680—Coco 
v. Altheamer, D.C.La., 46 P.Supp. 
321—Martin v. Old-First Nat Bank 
& Trust Co. of Fort Wayne, D.C. 
Ind., 6 P.Supp. 1012. 

Okl.—Sinclair Oil & Gas Co. v. Al¬ 
bright 18 P.2d 640, 161 Okl. 272. 
Tenn.—^Port v. Dixie Oil Co., 95 S.W. 
2d 931, 170 Tenn. 464, certiorari de¬ 
nied Dixie Oil Co. v. Port 57 S.Ct 
121, 299 U.S. 595, 81 L.Ed. 439— 
Port V. Hammett Oil Co., 96 S.W.2d 
931, 170 Tenn. 454—Port v. Hud¬ 
son, 95 S.W.2d 931, 170 Tenn. 464, 
certiorari denied Hudson v. Port 
67 S.Ct 121, 299 U.S. 695, 81 L.Ed. 
439. 

Va.—Maryland Casualty Co. v. Clint- 
wood, 154 S.B. 492, 156 Va. 181. 

64 C.J. p 303 note 17. 

Failure to apply for removal within 
time limited by law an constituting 
waiver of right to remove see su¬ 
pra S 6. 

Frovisioxis held mandatory 
U.S.—^Town of Fairfax, Okl., v. Ash- 
brook, D.C.Okl., 3 P.Supp, 345— 
Lusk V. Lyon Metal Products, D.C. 
Mo., 9 P.R.D. 260. 

SeleotioxL of f omm 
The failure of plaintiffs as defend¬ 
ants in a cross action to take action 
within statutory time to remove 
cause from state to federal district 
i court was a selection by them of the 
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forum in which they desired to liti¬ 
gate.—^Baker v. Keebler, D.C.Tenn., 
29 P.Supp. 565. 

Sabsequent application, by nonjoin** 
lug defendants 

(1) Motions m federal court by 
necessary parties who failed to Join 
in removal proceedings for leave to 
become parties to such proceedings 
cannot be considered, where motions 
were not filed within time fixed by 
statute, for filing petition and bond 
for removal.—Town of POJrfax, Okl., 
V. Ashbrook, D.C.Okl., 3 P.Supp. 346. 

(2) Necessity of Joinder of defend¬ 
ants in seeking removal see infra §S 
204-211. 

Burden of showing thneUness of a 
proceeding to obtain a removal is on 
the party seeking to remove the 
cause, If objection is made that the 
proceedings were taken too late.— 
Peterson v. Hecht, 239 N.Y.S. 94, 135 
Misc. 633. 

64. U.S.—Johnson v. Butte Alex 
Scott Copper Co., D.C.Mont., 213 
P. 910. 

65. U.S.—Kramer v. Jarvis, D.C. 
Neb., 81 P.Supp. 360. 

66. U.S.—City of Buffalo v. Plain- 
field Hotel Corp., C.A-N.T., 177 P. 
2d 425, certiorari denied Plainfield 
Hotel Corp. v. City of Buffalo, 70 
S.Ct. 795, 339 U.S. 942, 94 L.Bd. 

[ 1368—Kramer v. Jaxvis, D.C.N6b., 

I 81 P.Supp. 360. 
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or proceeding must be filed within twenty days 
after defendant’s receipt of a copy of the initial 
pleading setting forth the claim for relief, or with¬ 
in such period after the ser\ice of summons on 
defendant if such initial pleading has been filed in 
court and is not required to be served on defendant, 
whichever period is shorter,®*^ The purpose of 
this provision is to make uniform the time for filing 
petitions to remove all civil actions.®* 

As fo nonresident motorists. Under a statute pro¬ 
viding for service of process on a nonresident mo¬ 
torist by service on the state commissioner of 
highways and the mailing of notice of such service 
and a copy of the process to defendant, the twenty- 
day period begins to run from the date of such mail¬ 
ing to defendant, rather than when defendant ac¬ 
tually receives such mail.®* On the other hand, un¬ 
der a statute providing that service on a non¬ 
resident motorist shall be complete thirty days from 
the date on which personal service of a copy of the 
necessary papers is made on defendant, rather than 
when service is made on the secretary of state, the 
twenty-day period begins to run after receipt of 
the necessary documents by defendant.70 

As to foreign corporations. Under a state statute 
providing that service of summons on a foreign 
corporation outside the state without an order of 
court is not complete until ten days after proof 
of such service, the time limited by the federal 
statute for the filing of a removal petition begins 
to run ten days after proof of such service is filed,^! 
and not from the time when the corporation re¬ 
ceives the complaint in the action.'^^ 


United States. Under the Federal Judicial Code, 
28 U.S.C.A. § 2410, and similar statutes, providing 
that the United States, when made a party to a 
suit, has sixty days after service within which to 
appear and answer, plead, or demur, together with 
a former provision of the code that petition for 
removal could be filed at any time before the ex¬ 
piration of thirty days after the time for the United 
States to answer, the United States had ninety days 
after service in which to initiate removal proceed¬ 
ings;*^® but such provisions did not delimit the ear¬ 
liest time at which removal proceedings could be 
initiated,*^so that a removal petition filed before 
the United States appeared or pleaded was held 
not premature.*^® 

Sufficiency of co^npliance with requirement. 
Since a proceeding for removal is initiated by the 
filing of a petition, or petition and bond, therefor 
in the proper court, as discussed infra §§ 214-234, 
it is sufficient that the petition for removal is filed 
in the federal court within the prescribed period ;7® 
and it does not require that a copy of the petition 
be filed with the clerk of the state court within such 
time.^^ Under the former provisions of the code, 
the proper filing of such papers in the state court 
within the prescribed period was a sufficient com¬ 
pliance with the statutes as to the time for remov¬ 
al,*^* even though the filing was not then indorsed on 
them,*^* or even though they were not presented 
to,80 or acted on by,*l the court until after the 
statutory time to remove had expired, the approval 
of the court relating back to the time of filing the 
papers but presentment to the court within the 


67. U.S.—Alexander v. Peter Hold¬ 
ing Co., D.C.N.Y., 94 F.Supp. 299— 
Helgeson v. Barz, D.C.Minn., 89 F. 
Supp. 429—Lusk v. Lyon Metal 
OProducts, I).C5Io., 9 P.R.D. 250. 
Prior to amendment 
Prior to the adoption of the 
amendment of May 24, 1949, it was 
provided that the petition for remov¬ 
al of a civil action or proceeding 
could be filed within twenty days 
after commencement of the action or 
service of process, whichever was 
later. 

U.S.—^Helgeson v. Barz, D.C.Minn., 89 
F.Supp. 429—^Kramer v. Jarvis, D.O. 
Heb., 81 F.Supp. S60. 

Kan.—^Henderson v. National Mut 
Casualty Co., 216 P.2d 225, 168 
Kan. 674. 

Fetitioii for removal held timely 
U.S.—^Famous Realty v. Flota Mer- 
cante Grancolombiana, S. A., D.C. 
N.T., 81 F.Supp. 553, 

Petition for removal held not timely 
U.S,-^-Gity of Buffalo v. Spann Real¬ 
ty Corp., D.aN.T., 80 F.Supp. 171, 
rehearing denied 81 F.Supp. 607, 


affirmed, C.A., City of Buffalo v. 
Plainfield Hotel Corp., 177 F 2d 426. 
certiorari denied 70 S.Ct 795, 339 
U.S. 942, 94 L.Ed. 1358. 

68. U.S.—^Helgeson v. Barz, B.C. 
Minn., 89 F.Supp. 429. 

69. U.S.—Helgeson v. Barz, supra. 

70. U.S.—Merz v. Dixon, D.C.Kan., 
95 F.Supp. 193. 

71. U.S.—Alexander v. Peter Hold¬ 
ing Co., D.C,N.Y., 94 F.Supp. 299, 

72. U.S,—Alexander v. Peter Hold¬ 
ing Co., D,C.N.T., 94 F.Supp. 299. 

73- U.S.—Miners Sav. Bank of 
Pittston, Pa., V. U. S., D.C.Pa., 63 
F.Supp. 305. 

74. U.S.—Miners Sav. Bank of 
Pittston, Pa., v, U. S., supra. 

75- U.S —^Miners Sav. Bank of Pitts¬ 
ton, Pa., V. U. S., supra. 

76- U.S.—Shenandoah Chamber of 
Progress v, Frank Associates, Inc., 
D.C.Pa., 95 F.Supp. 719. 

®he Intent of statute is to give a 
defendant a full twenty days with¬ 
in which to file the petition for re- 
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imoval In the United States court.— 
Shenandoah. Chamber of Progress v. 
Frank Associates, Inc., supra. 

77. U.S.—Shenandoah Chamber of 
Progress v. Frank Associates, Inc., 
supra. 

78. U.S.—^Lever Bros. Co. -v. J. 
Bavenson & Sons, D.C.N.T., 7 P. 
Supp. 679. 

79- U.S.—Waite v. Phoenix Ins. Co., 
C.C.Tenn., 62 P. 769. 

80. U.S.—^Burck v. Taylor, C.C.Tex., 
39 F. 581. affirmed 14 S.Ct. 696, 162 
U.S. 634, 38 L.Ed. 678. 

Tex.—^Texas, etc., R. Co. v. Bloom, 
20 S.W. 133, 86 Tex. 279. 

81. U.S.—Brady v, J. B. McCrary 
Co., D.C.Pla., 244 P. 602. 

Pact that ooort did not grant pe¬ 
tition or approve the bond until aft¬ 
er the expiration of the prescribed 
period did not affect a proper filing.— 
Lever Bros. Co. v. J. Bavenson & 
Sons, D.C.N,Y., 7 F.Supp. 679. 

82. U.S.—Miller v. Tobin, aC.Or., 18 
F. 609, 9 Sawy. 401. 
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time limited by the statute was not sufficient where 
the papers were not filed within the prescribed pe- 
riod.8^ It has been held that a suit cannot be re¬ 
moved after it has been dismissed,or after a stip¬ 
ulation admitting plaintiff’s claim has been filed, 
where there is no other controversy in the suit.^5 

Power of court to relieve from effect of delay. 
The federal district court is without power to re¬ 
lieve defendant from consequences arising from a 
failure to take proceedings to effect the removal 
of a cause within the prescribed time,®® and can¬ 
not, after the time for removal has expired, ex¬ 
tend the time,®7 whether the failure to remove vrith- 
in the statutory time resulted from unavoidable 
accident,®® or from excusable neglect or some 
other cause;®® and, as considered infra § 278, the 
court is ordinarily required to remand the cause 
to the state court. 

Proceedings taken earlier than necessary. It has 
been held that proceedings to obtain a removal of 
a civil case are not invalid as premature because 
commenced earlier than necessary under the stat- 
utes.®0 Accordingly, it has been held that a de¬ 
fendant may remove the cause before he has been 
served with process,®! or before plaintiff’s com¬ 
plaint or declaration has been filed,®® or before de¬ 
fendant has filed any pleading or answer,®® and an 
irregularity in filing removal papers before the 
entry of an order making the remover a party to 
the cause has been held cured by the subsequent 


entry of such order vrhich recites the filing of such 
papers;®^ but this principle has been held not to 
authorize one not a party to the record to remove 
a cause.®^ 

Cause not originally removable; subsequent re- 
movability. Under the Federal Judicial Code of 

1948, 28 U.S.CA. § 1446 b, the right of removal 
was unqualifiedly lost if not exercised within the 
prescribed period after the commencement of the 
action or service of process, regardless of subse¬ 
quent events.®® However, tmder the amendment 
of IMay 24, 19+9, providing that, if the case stated 
by the initial pleading is not removable, a petition 
for removal may be filed within twenty days after 
receipt by defendant through service or otherwise 
of a copy of an amended pleading, motion, order, 
or other paper from which it may first be ascer¬ 
tained that the case is one which is or has become 
removable, it has been held that, if an action is not 
originally removable, a petition for removal may 
be filed within twenty days from the date on which 
it first becomes or is ascertained to be removable,®*^ 
as where plaintiff dismisses the suit as to a resident 
defendant.®® 

Prior to the code of 1948 and its amendment of 

1949, where a cause was not originally removable, 
but became so at a subsequent time,®® by voluntary 
action on the part of plaintiff,! as by a dismissal 
or discontinuance as to all but nonresident defend- 


83. TT.S.—^Blbs v. Tates-American | 
Mach. Co., D.CN.T.. 23 F.2d 368. 

N.T.—^Bascom v. Superior Trailer 
Mfg. Corp., 34 N.Y.S.2d 933, 264 
App.Div. 807. 

84. Neb.—^New Engrland Mortgr. Se¬ 
curity Co. V. Aughe, il N.W. 763, 
12 Neb. 504. 

85. U.S.--KeIth V. Levi, C.C.Mo.. 2 
P. 743, 1 McCrary 343. 

86. XJ.S.—Lusk V. Lyon Metal Prod¬ 
ucts, D.C.MO., 9 P.R.D. 260. 

Befosal to extend time %eld not 
abuse of discretion 

Mo.—^McCormick v. Lowe & 'Cajnpbell 
Athletic Goods Co., 144 S.W.2d 866, 
236 Mo.App. 612. 

87. U.S.—Daugherty v. Western Un¬ 
ion Tel. Co., C.C.Ind., 61 P. 138. 

54 C.J. p 304 note 53. 

88. U.S.—^Daugherty v. Western Un¬ 
ion Tel. Co., supra. 

54 C.J. P 305 note 54. 

89. U.S.—Lusk V. Lyon Metal {Prod¬ 
ucts, D.C.Ho., 9 P.R.D. 250. 

90. Mass.—Dunbar v. Bosenbloom, 
119 N.K 829, 230 Mass. 176. 

Removability as dependent on com¬ 
mencement of proceeding see su¬ 
pra S9.!2, 13. 


91. U.S.—^Driscoll V. Burlington- 

Bristol Bridge Co., D.C.N.T., 82 P. 
Supp. 975—^Trower v. Stonebraker- 
Zea Live Stock Co., D.C.Okl., 17 P. 
Supp. 687. 

N.J.—Shapiro v. Christian Bahnsen, 
Inc., 175 A. 145, 117 N.J.Bu. 105. 
54 C,J. p 304 note 39. 

Right of defendant not served with 
process to petition for removal see 
Infra J 192. 

92. U.S.—^Phllipbar v. Derby, C.C.A. 
N.T.. 85 P.2d 27—Dullon v. S. A. 
Lynch Enterprise Finance Corpo¬ 
ration, C.C.A.Ga., 53 P.2d 568, 82 
A.L.R. 509, certiorari denied 52 S. 
Ct. 312, 285 U.S. 540, 76 L.Ed. 933. 

93. U.S.—^Bramwell v. Owen, D.C. 
Or., 276 P. 86. 

54 C.J. p 304 note 40. 

94. U.S.—Sheffield First Nat. Bank 
v. Merchants* Bank, C.C.Ga., 37 P. 
667, 2 L.R.A. 469. 

95. U.S.—^Bertha Zinc, etc., Co. v. 
Carico, C.aVa.. 61 P. 132. 

96. Kan.—^Henderson v. National 
Mut. Casualty Co., 215 P.2d 225. 
168 Kan. 674. 

Dismissal as to resident defendant 
Kan.—^Henderson v. National Mut 
Casualty Co., supra. 
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97. Kan.—^Henderson v. National 
Mut Casualty Co., supra. 

Causes subsequently becoming re¬ 
movable generally see supra § 26. 

98. Kan.—Henderson v. National 
Mut Casualty Co., supra. 

99. U.S.—^Powers v. Chesapeake & 
O. Ry. Co.. Ky., 18 S.Ct 264. 169 

U. S. 92, 42 L.Ed. 673—Perris v. 
Farnsworth Television & Radio 
Corp., D.aN.T., 8 P.RD. 489. 

Ill.—^Lock V. Chicago &. N. W. Ry. 

Co., 74 N.E.2d 64. 332 Ill.App. 184. 
Mass.—Atlantic Nat Bank of Bos¬ 
ton V. Hupp Motor Car Corp., 14 
N.B.2d 167, 300 Mass. 196. 

Miss.—^Montgomery & Atlanta Motor 
Freight Lines v. Morris, 7 So. 2d 
826, 193 Miss. 211, suggestion over¬ 
ruled 8 So.2d 502, 193 Miss. 211. 

1. U.S.—Higgins V. Yellow Cab Co., 
D.C.I11.. 68 P.Supp. 463. 

Tex.—^Ritchie v. American Surety 
Co. of N. Y., 198 S.W.2d 86. 145 
Tex. 422. 

Bight held not lost by delay 
Tex.—American Surety Co. of N. Y. 

V. Ritchie, Civ.App., 191 S.W.2d 
137, reversed on other grounds 198 

I S.W.2d 86, 146 Tex. 422. 
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ants,^ or by a substitution of parties,^ or by failure 
to prove allegations rendering the cause unremov¬ 
able,^ removal was timely if proceedings for re¬ 
moval were taken at once, although defendant 
would not be deemed to have lost his right to re¬ 
move where he had no actual knowledge of the 
act or pleading rendering the cause removable, 
even though constructive notice thereof vras to 
be presumed;® and the prior expiration of the time 
within -which proceedings for removal would have 
had to be taken but for such subsequent act or 
pleading did not prevent removal where a right 
to remove the cause so arose or appeared.® How¬ 
ever, it was held to be otherwise where the change 
allegedly making the case removable was not the 
result of any voluntary action on the part of plam- 
tiff,*^ as where the amount in controversy had, since 
the institution of the case, increased to the juris¬ 
dictional requirement of the federal courts sole¬ 
ly by the accrual of interest thereon,® or where the 
jurisdictional amount was attained by defendant’s 
success in obtaining an order consolidating several 
separate suits, none of which was of the juris¬ 
dictional amount.® The entry of judgment against 
resident defendants in default was held not to be 


such a voluntary act on the part of plaintiff as to- 
bring the cause within the above rule.^® The fact, 
however, that defendant’s misconception of the 
law, under which he believed a cause which was 
in fact removable not to be so, was subsequently 
corrected by a judicial decision handed down in 
another cause did not entitle him to remove the 
suit after the proper time therefor had expired.li 
It was held that removal proceedings could not 
be instituted, for a change in the cause rendering 
it removable, while the cause was pending on ap¬ 
peal in the state courts ;12 but such proceedings 
could be instituted after reversal of the trial court’s 
judgment by the final judgment of the appellate 
court.i® The intervention of a new party could not 
revive a right of removal by one of the original 
parties, which right had lapsed by failure to exer¬ 
cise it within the proper time.i^ 

Waiver or estoppel as to objection. It has been 
held that the requirement as to the time within 
w^hich removal may be made is not jurisdictional, 
but modal and formal,!® and that a failure to com¬ 
ply with it may be the subject of waiver or es- 
toppel.l® Accordingly, it has been held that plain¬ 
tiff in a suit may waive any o'bjection to a failure 


fL tr.S.—Powers v. Chesapeake & O. 
By. Co.. Ky, 18 S.Ct. 264, 169 U.S. 
92, 42 KEd. 673—Higgins v. Yellow 
Cab Co., D.C.I1I., 68 P.Supp. 453 
—^l^Carklng v. New St Louis & Cal¬ 
houn Packet Co., D.C.Ky., 48 P. 
Supp. 680. 

Mass.—^Atlantic Nat Bank of Boston 
V. Hupp Motor Car Corp„ 14 N.E. 
2d 167, 300 Mass. 196. 

54 C.J. p 304 note 46. 

3. U.S.—Kelly v. Virginia Bridge, 
etc., Co., D.C.N.C., 203 F. 566. 

4. U.S.—^Ford v. Roxana Petroleum 
Corp., D.C.Tex., 31 P.2d 765. 

5. Iowa.—■Markey v. Chicago, etc., 
B. Co., 163 N.W. 1053, 171 Iowa 
255. 

6. U.S.—Powers v. Chesapeake & O. 
By. Co., Ky., 18 S.Ct 264, 169 U.S. 
92, 42 L.Ed. 673—Higgins v. Yel¬ 
low Cab Co., D.C.I11., 68 F.Supp. 
453—Kfncheloe v. Hopkins, D.C. 
Okl., 4 P.Supp. 196. 

Mass.—Atlantic Nat Bank of Boston 
v. Hupp Motor Car Corp., 14 N.B. 
2d 167, 300 Mass. 196. 

Miss.—^Montgomery & Atlanta Motor 
Freight Lines v. Morris, 8 So.2d 
502, 193 Miss. 211. 

Tex.—^Ritchie v. American Surety 
Co. of N. T., 198 S.W.2d 85, 145 
Tex. 422. 

54 C.J. p 304 note 50. 

Ahaodonmeat of snit as to xeslde&t 

U.S.—Southern Pac. Co. v. Haight 
CCA-Cal., 126 P.2d 900, certiorari 
denied 63 S.Ct 154, 317 U.a 676, 


87 L.Ed. 642—^Berry v. St Louis & 
S. F. R. Co.. C.C.Kan., 118 P. 911. 

7. Tex,—^Ritchie v. American Sure¬ 
ty Co. of N. Y., 198 S.W.2d 86, 145 
Tex. 422. 

8. Tex,—^Ritchie v. American Sure¬ 
ty Co. of N. Y., 198 S.W.2d 85, 145 
Tex. 422. 

9. U.S.—Pried v. State Life Ins. Co. 
of Indianapolis, Ind., D.C.La., 10 
P.Supp. 369. 

Coiuiolldated case was remanded 
on the ground that plaintiff could 
bring as many separate suits as he 
had distinct causes of action, and 
could not be coerced to the contrary 
by one court for the purpose of giv¬ 
ing jurisdiction to another which it 
did not theretofore have .—Fried v. 
State Life Ins. Co. of Indianapolis, 
Ind., supra. 

10. U.S,—^Higgins V. Yellow Cah 
Co., D.C.I11., 68 P.Supp. 453. 

11. Ark.—St Louis-San Francisco 

R. Co. V. Barron, 267 S.W. 582, 166 
Ark. 641. 

12. Tex.—American Surety Co. of N. 
Y. V. Ritchie, Clv.App., 191 S.W.2d 
137, reversed on other grounds 198 

S. W.2d 85, 145 Tex. 422. 

13. Tex.—American Surety Co. of 

N. Y. V. Ritchie, Civ.App., 191 S. 
■W‘,2d 137, reversed on other 

grounds 198 S.W.2d 86, 146 Tex. 
422. 

14. U.S.—In re Vadner, D.C.Nev., 
259 P. 614. 

1048 


15. U.S.—Powers v. Chesapeake & 
O. Ry. Co., Ky., 18 S.Ct 264, 169> 
U.S. 92, 42 L.Ed. 673—^Ayers v. 
Watson, Tex., 6 S.Ct 641, 113* 

U. S. 594, 28 L.Ed. 1093—McKay v. 
Rogers, C.C.A.Okl., 82 F.2d 795— 
Montgomery v. Sioux City Seed 
Co., C.C.A.Wyo., 71 P.2d 926—Hal¬ 
sey V. Minnesota-South Carolina 
Land & Timber Co., D.C.S.C., 54 F. 
2d 933—^Henderson v. Midwest Re¬ 
fining Co., C.C.AWyo., 43 F.2d 23- 
—^Ransom v. Sipple Truck Lines,. 
D.C.Iowa, 52 P.Supp. 621—^Marking 

V. New St Louis & Calhoun Pack¬ 
et Co., D.C.Ky., 48 P.Supp. 680— 
Madden v. New York Life Ins. Co., 
D.C.Idaho, 29 P.Supp. 701—Cicca- 
rello V. Jos. Schlltz Brewing Co., 
D.aW.Va., 1 P.R.D. 491. 

Miss.—MoHlkgomery & Atlanta Motor- 
Freight Lines V. Morris, 8 So. 2d 
502, 193 Miss. 211—Sears, Roebuck 
& Co. V. Van Dolah, 194 So. 476, 
188 Miss. 59. 

KJ.—^Brooks-Wright Inc., v. Mary¬ 
land Casualty Co., 17 A.2d 61, 126 
N:J.Law 32. 

Tex.—^American Surety Co. of N. Y. 
V. Ritchie, Civ.App., 191 S.W.2d* 
137, reversed on other grounds 198 
S.W.2d 86, 145 Tex. 422. 

16. U.S.—Powers v. Chesapeake & 
O. Ry. Co., Ky., 18 S.Ct 264, 169 
U.S. 92, 42 L.Ed. 673—Ayers v. 
Watson, Tex., 5 S.Ct 641, 113 U. 
S. 694, 28 L.Bd. 1093—McKay v. 
Rogers, C.C.AOkl., 82 P.2d 796— 
Montgomery v. Sioux City Seed. 
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on the part of defendant to remove the cause with¬ 
in the time prescribed by statute by consenting to 
an application for removal being made at a later 
time,17 or by failing seasonably to object,18 as by 
proceeding in the federal court without raising 
the objection as to time.i8 It has been held, how- 
over, that a waiver comes too late after trial and 
verdict or decision in the state court^o It has fur¬ 
ther been held that, where the statutory time for 
removal has passed, the right to removal cannot be 
revived except by an express agreement to waive 
the default in time,2i or by circumstances creating 
an estoppel.22 

§ 183. Removal at or before Time to Answer 
or Plead 

Under the Federal Judicial Code of 194a, etate laws 
•or rules of court as to the time for the defendant to 
answer or plead are Immaterial with respect to the time 
'for taking proceedings for the removal of a cause. 


Under the Federal Judicial Code, 28 U.S.C.A. § 
1446 b, state laws or rules of court as to the time 
for defendant to answer or plead are immaterial 
with respect to the time for taking proceedings for 
the removal of a cause from the state court to the 
federal district court and a petition for removal 
may be filed within the time prescribed by the 
code, even if the time for defendant to plead in 
the state court has expired and a default judgment 
has been taken against him therein.24 

Prior to the code of 1948, it was held that the 
statute providing for removal at or before the 
time defendant was required by the state law or 
the rules of the state court to answer or plead was 
imperative with respect to the time for removal, 25 
as determined from the state statutes and rules of 
court relating to the time for answering or plead- 
ing.25 Accordingly, a cause could not be removed, 
under such provision of the removal statutes, after 


Co., C.C.A.Wyo.. 71 P.2d 926—Hal¬ 
sey V. Minnesota-South Carolina 
Land & Timber Co., D.C.S.C., 54 P. 
2d 933—Ransom v. Sipple Truck 
Lines, D.C.Iowa, 62 F.Supp. 621— 
Marking v. New St. Louis & Cal¬ 
houn Packet Co., D.C.Ky., 48 P. 
Supp. 680—Madden v. New York 
Life Ins. Co., D.O.Idaho, 29 P. 
Supp. 701—Ciccarello v. Jos. 
Schlitz Brewing Co., D.C.W.Va, 1 
P.R.D. 491. 

Miss.—Sears, Roebuck & Co, v. Van 
Dolah, 194 So. 476, 188 Miss. 69. 
N.J.—^Brooks-Wright, Inc., v. Mary¬ 
land Casualty Co., 17 A.2d 61, 126 
N.J.Law 82. 

Tex.—^American Surety Co. of N, Y. 
V. Ritchie, Civ.App., 191 S.W.2d 
137, reversed on other grounds 198 
S.W.2d 86, 146 Tex. 422. 

54 C.J. p 305 note 58. 

Delay attrlbntable to plalntiiPs fault 
A resident plaintiff could not suc¬ 
cessfully object that removal to fed¬ 
eral court had been taken by non¬ 
resident defendants out of time If 
the delay in removal was Justly at¬ 
tributable to plaintiff’s fault— 
Wright V. Missouri Pac. R. Co., C.C. 
A.Ark., 98 P.2d 34. 

17- U.S.—Madden v. New York Life 
Ins. Co., D.C.Idaho, 29 F.Supp. 701 
—^Bryan v. Barriger, D.C.Ky., 251 
F. 828. 

N.J.—^Brooks-Wright Inc., v. Mary¬ 
land Casualty Co., 17 A.2d 51, 126 
N.J.Law 32. 

18. IT.S.—^Marking v. New St Louis 
& Calhoun Packet Co., D.C.Ky., 48 
P.Supp. 680. 

Tex.—^American Surety Co. of N. Y. 
V. Ritchie, Clv.App., 191 S.W.2d 
137, reversed on other grounds 
193 S.W.2d 86, 146 Tex. 422. 


Bemoval promptly challenged; no 
waiver 

U.S.—^Ransom v. Sipple Truck Lines, 
D.CIowa, 52 P.Supp. 621. 

19. U.S.—^McHay v. Rogers, C.C.A. 
Okl., 82 P.2d 795—^Montgomery v. 
Sioux City Seed Co., C.CA-Wyo., 
71 P.2d 926. 

54 C.J. p 305 note 60. 

20. U.S.—Johnson v. Butte Alex 
Scott Copper Co., D.C.Mont, 213 P. 
910. 

21. U.S.—^Marking v. New St Louis 
& Calhoun Packet Co., I>.C.E:y., 48 
P.Supp. 680—Silverstein v. Pacific 
Mut Life Ins. Co. of California, D. 

C. N.Y., 16 F.Supp. 816. 

N.J.—^Brooks-Wright Inc., v. Mary¬ 
land Casualty Co., 17 A.2d 61, 126 
N.J,Law 32. 

22. N.J.—^Brooks-Wright Inc., v. 
Maryland Casualty Co., supra. 

23. U.S.—Shenandoah Chamber of 
Progress v. Prank Associates, Inc., 

D. C.Pa., 96 P.Supp. 719. 

24. U.S.—Shenandoah Chamber of 
Progress v. Prank Associates, Inc., 
supra. 

25. U.S.—^Ransom v. Sipple Truck 
Lines, D.C.Iowa, 62 P.Supp. 521— 
Zeagler v. Hunt, D.C.La., 88 F. 
Supp. 68—^Boss V. Irvine, D.C. 
Wash., 28 F.Supp. 983. 

64 C.J. p 306 note 63. 

26. U.S.—St Paul Mercury Indem¬ 
nity Co. V. Red Cab Co., Ind., 58 
S.Ct 586, 803 U.S. 283, 82 L.Ed. 
846—Connor v. Real Title Corp., C. 
C.A.Va., 165 F,2d 291—In re City 
of Seattle, D.C.Wash., 66 P.2d 660 
—^Mapes V. Shaub, l>.CJPa., 64 P.2d 
419—Thomason v. Bavis, D.C.La., 
61 P.2d 1059—Higgins v. Yellow 
Cab Co., D.C.I11., 68 P.Supp. 453 
—^Todd V. S. A. Healy Co., D.C 
Ky., 49 P.Supp. 684—Wofford v, 
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Hopkins, D.C.Tex., 46 P.Supp. 267 
—^Bolling v. Merchants & Business 
Mens Mut Fire Ins. Co., D.C.Va., 
89 P.Supp. 626—^Madden v. New 
York Life Ins. Co., D.C.Idaho, 29 
P.Supp. 701—^Beasley v. General 
American Life Ins. Co., D.C.S.C., 12 
P.Supp. 604—^Lever Bros. Co. v. J. 
Eavenson & Sons, B.C.N.Y., 7 P. 
Supp. 679—^McElnlay v. Puget 
Sound Bridge & Dredging Co., D.C. 
Wash., 6 P.Supp. 114—^Miller v. 
Troy Laundry Machinery Co., D.C. 
Okl., 2 P.Supp. 182. 

Ark.—Southern Kansas Stage Lines 
Co. V. Ruff, 101 S.W.2d 968, 193 
Ark. 684—Southern Kansas Stage 
Lines Co. v. Holt 90 S.W.2d 473, 
192 Ark, 165. 

m.—^In re National Bank of Ottawa, 
273 ni-App. 645. 

Iowa.—Johannsen v. Mid-Continent 
Petroleum Corp., 288 N.W. 911, 227 
Iowa 712. 

La,—^Hemler v. United Gas Public 
Service Co., 143 So. 266, 175 La, 
285. 

N.J.—^Brooks-Wright Inc., v. Mary¬ 
land Cas. Co., 17 A.2d 61, 126 N.J. 
Law 32. 

N.Y.—^Panica v. New York, N. H. 
& H. R. Co., 63 N,Y.S.2d 323, 184 
Misc. 123—Gleason v. H. M. Byl- 
lesby & Co., 290 N.Y.S. 436, 160 
Misc. 618—^Majewski v. Johanson 
Glove Co., 45 N.Y.S.2d 419. 

Pa,—^Hannum v. New Amsterdam 
Cas. Co., 31 Pa,Dist & Co. 633, 
appeal quashed 199 A. 331, 330 Pa, 
353—Serf ass v. Marts Coach Co., 
Com.Pl., 3 Monroe L.R 66. 

Va,—^Maryland Casualty Co. v. Clint- 
wood, 164 S.E. 492, 155 Va, 18L 
54 C.J. p 306 note i64. 

Purpose of statute was to expedite 
transfer of removable cases and 
give federal court an entire unadju- 
dicated case.—^HIU v. Hoyt D.CN.H., 
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the time to demur had expired,although a de¬ 
murrer had been overruled with leave to defend¬ 
ant to answer,2 8 or after the expiration of the time 
in which defendant was required to make any de¬ 
fense or pleading whatever, whether going in abate¬ 
ment or to the merits,29 even though defendant had 
the right to amend as of course within a specified 
time,80 and even though the time when a default 
might be entered had not yet arrived.2i So long, 
however, as the time within which defendant was 
required to answer or plead had not expired, the 
right to removal was not lost by mere delay.82 
Thus, where no valid service of process had been 
made on defendant,23 whether or not he had actual 
knowledge of the suit,34 or where his default had 
been set aside for failure to serve a copy of the 
complaint with the process,8 5 the time for remov¬ 
al ordinarily did not run, and a removal could be 
had after the opening of a judgment taken by de¬ 
fault against defendant who had not been properly 
served but where there were two or more de¬ 
fendants and the time for removal had expired as 
to one, the other could not remove the cause, al¬ 


though he had not been served, provided he was 
named as a party in the bill or complaint and pro¬ 
vided there was no separable controversy.87 In de¬ 
termining whether or not a removal had been effec¬ 
tuated in time, a federal court would not take ju¬ 
dicial notice of a rule of the state court extending 
or limiting the time prescribed by state statute 
for pleading or answering.88 

The fact that defendant pleaded before the time 
at, or by, which he was required to do so did not 
shorten the time for removal nor did the denial 
of a motion to strike the bill from the files,or 
an appearance and argument in opposition to a mo¬ 
tion for an injunction pendente lite,^i a receiver, ^2 
or any other provisional remedy,43 even though an 
appeal had been taken to a higher state court from 
the ruling on such motion.^^ Similarly, an order 
overruling a demurrer did not curtail the time with¬ 
in which the cause could be removed, where the 
time within which defendant was required to plead 
had not expired but the time to answer, and 
therefore the time within which removal might be 


69 F.Supp. 677—Wofford v. Hopkins, 

D.C.ToXm 45 F.Supp. 257—Sa’d»bar v. 

Holland Besearch Corp.. D.C.Tex., 22 

F.Supp, 248—Seager v. Maney, D.C. 

Pa., 13 F.Supp, 617. 

Statutes strictly constimed 

U.S.—^^lartm v. Old-First Nat. Bank 
& Trust Co. of Fort Wayne, D.C. 
Ind., 5 FSupp. 1012. 

Wkat oonstltnfeed 'Grille of court” 
within statute 

U.S.—^Ransom v. Sipple Truck Xiines, 
DC-Iowa, 52 F.Supp. 621—Coco v. 
Altheimer, D.CLa., 46 F.Supp. 321 
—Bolling V. Merchants & Business 
Mens Mut. Fire Ins. Co., D.C.Va., 
39 F.Supp. 625. 

Buie of court held subordinate to 
statute 

La.—^Hemler v. United Gas Public 
Service Co., 143 So. 265, 175 La. 
285. 

Petition held not timely 

U.S.—City of Buffalo v. Spann Real¬ 
ty Corp., D.C.N.Y., 80 F.Supp. 171, 
rehearing denied 81 F.Supp. 507, 
affirmed, C.C.A., City of Buffalo v. 
Plainfield Hotel Corp., 177 F.2d 
425, certiorari denied 70 S.Ct. 795, 
339 U.S. 942, 94 LuBd. 1358. 

Okl.—Guyer v. London, 102 P.2d 875, 
187 OkL 326. 

Application of rule to nonresident 
motorists 

U.S.—^Boss V. Irvine, D.C.Wash., 28 
F.Supp. 983—^McCaJlum v. General 
American Oil Co. of Texas, D.C. 
Ark., 21 F.Supp. 401—^Le Manauais 
T. OUek, IXC.Tex., 17 F.Supp. 347. 

27. U.S.—Winkler v. Chicago, etc., 
R. Co., C.C.Ind., 108 F. 305. 

54C.J. p 805 note 65. 


28. U.S.—^Arrigo v. Commonwealth 
Casualty Co., D.C.Md., 41 P.2d 817. 
54 C.J. p 305 note 66. 

28. U.S.—^Arrigo v. Commonwealth 
Casualty Co., supra—^Ransom v. 
Sipple Truck Lines, D.O.Iowa, 52 
FSupp. 521—^Todd v. S. A. Healy 
Co., D.C.Ky., 49 F.Supp. 684—^Ric- 
ciardi v. Lazzara Baking Corp., D. 
C.N.J,, 82 F.Supp. 966. 

N.J.—Brooks-Wright, Inc., v. Mary¬ 
land Cas. Co., 17 A.2d 61, 126 N.J. 
Law 32. 

54 C.J. p 305 note 67. 

Petition for removal held too late 
U.S.—Connor v. Real Title Corp, C, 

C. A.Va., 165 F.2d 291—Hill v. Hoyt, 

D. C.N.H., 69 F.Supp. 677—^Bolling 
V. Merchants & Business Mens 
Mut. Fire Ins- Co., D.C.Va., 39 F. 
Supp. 625. 

20. U.S.—Doyle v. Beaupre, C.C.N. 

T., 39 P. 289. 

64 C,J. p 306 note 68. 

31. U.S.—Ransom v, Sipple Truck 
Lines, D.C.Iowa, 62 F.Supp. 521. 

32. U.S.—Williams v. Delaware, etc., 
R. Co., D.C.Pa., 266 P. 1003. 

33. U.S.—Todd v. S. A. Healy Co., 
D-C-Ky., 49 F.Supp. 684. 

54 C.J. p 306 note 70. 

34. Mass.—Dunbar v, Rosenbloom, 
119 N.R 829, 230 Mass. 176. 

35. U.S.—^Remington v. Central Pac. 
R. Co.. N.Y., 26 S.Ct. 677, 198 U.S. 
95. 49 L.Ed. 959. 

54 C.J. p 306 note 72. 

36. U.S.—^Todd v. S. A. Healy Co., 
D.C.Ky., 49 F.Supih 684. 

64 C.J. p 306 note 73. 
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37. U.S.—^Zeagler v. Hunt, D.C.La., 
88 F.Supp. 68. 

54 C.J. p 306 note 74. 

38. U.S,—^Randall v. New England 
Order of Protection, C.C.Vt, 118 F. 
782—^Yaxnell v. Felton, D.C.Tenn., 
102 F. 369. 

39. U.S.—Spriggs v. Associated 
Press, D.C.Wyo., 55 F.Supp. 386— 
Houlton Sav. Bank v. American 
Laundry Machinery Co., p.C.Me., 
7 F.Supp. 858. 

Ala.—Corpus Juris cited in Great 
Atlantic & Pacific Tea Co. v. Mil¬ 
ler, 156 So. 834, 229 Ala. 313. 

54 C.J. p 306 note 81. 

40. U.S.—Tennessee-Coal, etc., Co. v. 
Waller, C.C.Tenn., 87 F. 645- 

41. U.S.—Collins Mfg. Co. v. Wick- 
wire Spencer Steel Co., D.C.Mass-, 
11 P.2d 196. 

54 C.J. p 306 note 83. 

42. U.S.—Sid way v. Missouri Land, 
etc., Co., C.C.MO., 116 P. 381. 

43. U.S.—Celia v. Brown, C.C.Mo, 
186 P. 439, affirmed 144 P. 742, 75 
C.C.A. 608, certiorari denied 26 S. 
Ct. 766, 202 U.S. 620, 50 L.Ed. 1174. 

64 <C.J. p 306 note 85. 

44. U.S.—Sldway v. Missouri Land, 
etc., Co., C.C.Mo., 116 F. 381— 
Farmers* L. & T. Co. v. Chicago, 
etc., R. Co., C.C.I11., 8 F.Cas.No. 
4,665, 9 Biss. 133. 

45. U.S.—Garrard v. Silver (Peak 
Mines, C.C.Nev., 76 F. L 

54 C.J. p 306 note 87. 
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had, ran while the demurrer was pending.On the 
other hand, the time for removal was not extended 
by continuances or demurrers by pleas in abate¬ 
ment or dilatory pleas by filing a plea to the 
jurisdiction of the state court by a motion to set 
aside service of process or quash the service of a 
summons by an omission to enter a default 
by the fact that defendant’s attorney was prevented 
by unavoidable accident from proceeding to obtain 
a removal by the fact that there was an oral 
understanding that no default should be taken,53 
or by stipulations,^^ or afi&davits,55 filed in the 
state court after the entry of an order of removal. 

An intervener could not remove a suit where his 
intervention took place after the expiration of the 
original defendant’s time to remove but where, 
after the expiration of the time within which the 
original defendant might have removed the cause, 
another party was brought in by amendment, his 
right of removal was not lost,57 except w^here he 
was merely substituted for, and took the place of, 
an original party defendant,53 and except in the case 


§§ 183-184 

of a purchaser pendente lite of property affected 
by the suit.® 9 

§ 184. -- Extension of Time to Answer or 

Plead 

Prior to the Federal Judicial Code of 1948, there was 
a conflict of authority as to whether an extension of 
the time to answer or plead enlarged the time for re¬ 
moval of a cause. 

Prior to the Federal Judicial Code of 1948, 28 
U.S.C.A. § 1446 b, there was marked conflict among 
the decisions as to whether or not an extension of 
the time to answer or plead in a civil suit brought 
in a state court enlarged the time for removal of 
the cause to a federal court, under the statute pro¬ 
viding for removal at or before the time defend¬ 
ant was required to answer or plead.50 Thus, it 
was held that where defendant’s time to plead or 
answrer was, before its expiration, extended by 
an order of the state court,51 or by an agreement 
or a stipulation authorized under the state statutes 
or court rules, 52 the time for removal of the cause 
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48. U.S.—^Martin v. Carter, C.C. 

Mont., 48 F. 596. 

54 C.J. p 306 note 88. 

47. U.S.—Coco v. Altheimer, D.C. 
La., 46 F.Supp. 321. 

48. U.S.—Coco V. Altheimer, supra 

—Wofford V. Hopkins, D.'C.Tex., 
45 F.Supp. 257. j 

49. U.S.—Olds V. City Trust, etc., 
Co., C.C.Mass., 114 F. 975. 

50. U.S.—Hager v. New York Oil 
Co., D.C.Wash., 20 F,2d 944—Coco 
‘V. Altheimer, D.C.La., 46 F.Supp. 

321—Wofford v. Hopkins, D.C.Tox., 
45 F.Supp. 257—Miller v. Troy 
Laundry Machinery Co., I).C.Okl., 2 
F.Supp. 182. I 

51. U.S.—^Marking v. New St. Louis 
& Calhoun Packet Co., D.O.Ky., 48 
F.Supp. 680. 

La.—Corpus Otirls cited in Hemler v. 
United Gas Public Service Co., 143 
Sa 266. 268, 175 La. 285. 

N.J.—^Brooks-Wright, Ina, v. Mary¬ 
land Casualty Co.. 17 A.2d 51, 126 
NJ.Law 32. 

54 C.J. p 306 note 91. 

52. U.S.—^Daugherty v. Western Un¬ 
ion Tel. Co., C.C.Ind., 61 P. 138. 

53. U.S.—^Price v. Lehigh Valley R. 
Co., C.C.N.T., 65 F. 826. 

54. U.S.—^In re City of Seattle, D. 
awash., 56 P.2d 660. 

55. U.S.—In re City of Seattle, su¬ 
pra. 

56. U.S.—Cable v. Ellis, Ill., 4 S.Ct 
85, 110 U.S. 359, 28 L.Ed. 186. 

54 C.J. p 306 note 75. 

Bight of intervener to remove gener¬ 
ally see infra $ 202. ‘ 


57. U.S.—^Robert v. Pineland Club, 
C.C.SC., 139 P. 1001—Green v. Val¬ 
ley, C.C.Iowa, 101 F. 882. 

68. U.S.—^Houston, etc., R. Co. v. 
Shirley, Tex., 4 S.Ct 472, 111 U. 
S. 358, 28 L.Ed. 455. 

59. U.S.—Jefferson v. Driver, Okl., 6 
S,Ct 729, 117 U.S. 272, 29 L.Ed. 897. 

60. U.S.—^Pail v. American Fidelity 
& Cas. Co. of Richmond, Va., D.C. 
S.C., 74 F.Supp. 904—^Madden v. 
New York Life Ins. Co., D.C.ldaho, 
29 F.Supp. 701—^Samuel S. Glauber, 
Inc., V, Lehigh Valley R. Co., D.C. 
N.Y.. 8 F.Supp. 347. 

N.J.—^Brooks-Wright Inc., v. Mary¬ 
land Casualty Co., 17 A.2d 61. 126 
N.J.Law 32—Corpus Juris cited in 
Steelman v. All Continent Corp., 
188 A 817, 819, 121 N.J.Eq. 218. 
Extension of time for removal see 
supra S 183. 

61. U.S.—McKay v. Rogers, C.C.A 
Okl., 82 P.2d 795—FaJl v. American 
Fidelity & Cas. Co. of Richmond. 
Va., D.C.S,C., 74 F.Supp. 904—Sam¬ 
uel S. Glauber. Inc., v, Lehigh Val¬ 
ley R. Co., D.C.N.Y.. 8 F.Supp. 347. 

N.J.—Steelman v. All Continent 
Corp.. 188 A 817, 121 N.J.Ea. 218. 
N.Y.—Gleason v. EL Mi Byllesby & 
Co., 290 N.Y.S. 436. 160 Misc. 613. 
Pa.—Muir v. Preferred Accident Ins. 
Co., 63 A 168, 203 Pa. 888—Com¬ 
monwealth V. Twenty-nine Cases 
of Whiskey, Com.Pl., 21 Leh.Co.L. 
J. 177. 

54 aJ. p 307 note 96. 

Effect of invalidity of order of ex¬ 
tension 

. (1) Court of county other than 
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that in which suit had been initiated 
was held without jurisdiction to 
grant an order of extension, so that 
time for removal was not enlarged 
thereby.—Silverstein v. Pacific Mut. 
Life Ins. Co. of California, D.aN.Y., 
16 F.Supp. 315. 

(2) But alleged invalidity of order 
extending time to answer was held 
not to defeat defendant’s right to re¬ 
move, where application for removal 
was made prior to expiration of stip¬ 
ulated time for defendant’s answer. 
—Silverstein v. .ffitna Life Ins. Co., 
D.C.N.Y.. 16 F.Supp. 404. 

62. U.S.—^Bankers Securities Corp. 
V. Insurance Equities Corp., C.C.A 
N.J., 85 P.2d 856, 108 AL.R. 960 
—^Mapes V. Sbaub, D.C.Pa, 64 F.2d 
419—^Uzelmeier v. Carrier Corp., D. 
aPa., 79 F.Supp. 666—Marking v. 
New St. Louis & Calhoun Packet 
Co., D.C.Ky., 48 F.Supp. 680— 
Silverstein v. ^tna. Life Ins. Co., 
D.C.N.Y., 16 F.Supp. 404—Silver¬ 
stein V. Pacific Mut. Life Ins. Co. 
of California, D.C.N.T., 16 F.Supp. 
316—Samuel S. Glauber, Inc., v. 
Lehigh Valley R. Co., D.aN.Y., 8 
F.Supp. 347—^Earle C. Anthony, 
Inc., V. National Broadcasting Co., 
D.C.N.Y., 8 F.Supp. 346. 

N.Y.—^Frankson v. Carter & Weeks 
Stevedoring Co., 66 N.Y.S.2d 133, 
188 Misc. 699—Gleason v. H. M. 
Byllesby & Co., 290 N.Y.S. 436, 
160 Misc. 613—^Segel v. Enamel 
IProducts Co., 246 N.Y.S. 317, 138 
Misc. 280. 

Pa.—^Muir V. Preferred Accident Ins. 

Co., 53 A 168, 203 Pa. 338. 

54 C.J. p 307 note 97. 
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was thereby similarly extended; and this was held j 
to be so even though plaintiff, on granting the ex¬ 
tension of time to plead, did not thereby intend 
to extend the time for filing a petition for remov- 
al,®3 although it was also held that a stipulation 
extending the time to plead did not enlarge the 
time for removal unless such intention appeared 
from the stipulation.®^ However, both as to court 
orders, and stipulations,^® there was also au¬ 
thority to the contrary. Nevertheless, even where 
the latter view prevailed, it was held that a court 
order extending the time for pleading would en¬ 
large the time for removal of a cause where such 
order was entered pursuant to authority expressly 
granted to the court by a general rule of practice.®*^ 
In any event, an ex parte order®® or an oral stip- 
ulation®9 extending the time to answer or plead, 
where not authorized by the state practice, would 
not extend the time for removal. 

After the expiration of the time to plead, the 
time for removal could not be extended by the 
court,as by an order opening defendant’s de¬ 
fault and allowing him to plead,even though un¬ 
der the facts the right to have the default opened 
was given defendant by statute.^^ 

§ 185. — Curtailment of Time to Answer 
or Plead 

Under the former removal act, a state court could not 
curtail the time for removal of a cause by ordering a 
defendant to plead within a time shorter than that pre¬ 
scribed by statute or rule of court. 


I Under the former removal act, a state court 
could not, by ordering defendant to answer or plead 
wdthin a time shorter than that prescribed by stat¬ 
ute or rule of court, curtail the time within which 
he might remove the cause to a federal court under 
the statute providing for such removals at or be¬ 
fore the time defendant was required by the laws 
of the state or the rules of the state court to an¬ 
swer or plead.7® 

I 186. — Effect of Amendment of Petition 
or Complaint 

Under the Federal Judicial Code, If the case stated by 
the Initial pleading Is not removable, a petition for re¬ 
moval may be filed within the prescribed period after 
the defendant's receipt of a copy of an amended plead¬ 
ing from which It may first be ascertained that the 
case Is or has become removable. 

While, under the Federal Judicial Code of 1948, 
28 U.S.C.A. § 1446 b, the right of removal of a 
civil cause was unqualifiedly lost if not exercised 
within the prescribed period after the commence¬ 
ment of the action or service of process, regard¬ 
less of subsequent events, as discussed supra § 182, 
under the amendment of May 24, 1949, if the case 
stated by the initial pleading is not removable, a 
petition for removal may be filed within the pre¬ 
scribed period after receipt by defendant, through 
service or otherwise, of a copy of an amended 
pleading, motion, order, or other paper from which 
it may first be ascertained that the case is one 
which is or has become removable.^^ The amend¬ 
ment has been held applicable to an amended plead- 


63. U.S.—^Uzelmeier v. Carrier Corp., 
D.C.Pa., 79 F.Supp. 665. 

64. U.S.—^Madden v. New York Life 
Ins. Co., D.C.Idaho, 29 F.Supp. 
701. 

Waiver of objection to tardiness see 
supra S 182. 

No implieatio]! of fmch intexitlon 
U.S.—^Madden v. New York Life Ins. 
Co., supra. 

66. U.S.—Oldland v. Gray, C.A.C 0 I 0 .. 
179 F.2d 408, certiorari denied 
Gray v. 01d!and, 70 S.Ct. 803, 339 
U.S. 948. 94 L.Bd. 1362—Coco v. 
Altheimer, I>.C.La., 46 F.Supp. 321 
—Saldibar v. Holland Research 
Corp., D.C.Tex., 33 F.Supp. 248. 

54 C.J. p 307 note 98. 

68. U.S.—Coco V. Altheimer, D.C. 

La., 46 F.Supp. 321. 

64 CJT. p 307 note 99. 

Affreemeat not to ask for default 
was held not such an agreement as 
would extend time to remove, where, 
while it would give defendant a later 
opportunity to file answer, It did not 
in any way change fact that filing of 
answer was in default—Marking v. 


New St Louis & Calhoun Packet 
Co., D.C.Ky., 48 F.Supp. 680. 

67. U.S.—Oldland v. Gray, C.AC 0 I 0 ., 
179 F.2d 408, certiorari denied Gray 
V. Oldland, 70 S.Ct 803, 339 U.S. 
948, 94 L.Ed. 1362. 

68. U.S.—^Hurd v. Grere, C.CJ^.Y., 
38 F. 537. 

69. U.S.—^Price v. Lehigh Valley R. 
Co., C.C.N.Y., 65 F. 825. 

54 C.J. p 307 note 2. 

70. U.S.—^Townsend v. Holland- 
Amerlcan Lme, D.C.I11., 15 F.Supp. 
642—Martin v. Old-First Nat Bank 
& Trust Co, of Fort Wayne, D.C. 
Ind., 5 F.Supp. 1012. 

N.J.—Brooks-Wnght Inc., v. Mary¬ 
land Casualty Co., 17 A.2d 51, 126 
N.J.Law 82.« 

71. U.S.—^Fall V. American Fidelity 
& Casualty Co. of Richmond, Va., 
D.C.S.O., 74 F.Supp. 904. 

54 C.jr. p 307 note 3. 

72. U.S.—Davis v. Harris, C.C.Iowa, 
124 F. 713. 

73. U.S.—Collins Mfg. Co. v. Wick- 
wire Spencer Steel Co., D.C.Mass., 
11 F.2d 196—Martin v. Old-First 
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Nat. Bank & Trust Co. of Fort 
Wasme, D.C.Ind., 5 F.Supp. 1012. 
Curtailment of time for removal in 
general see supra } 183. 

74. U.S.—Stack V. Strang, D.C.N.Y., 
94 F.Supp. 64, reversed on other 
grounds, C.A., 191 P.2d 106—Cob- 
leigh V. Bpping Brick Co., D.C.N. 
H., 85 F.Supp. 862. 

Causes becoming removable by 
amendment of pleadings in general 
see supra S 26. 

Foreign corporation desorihed as 
domestlo corporation 
Where plaintiff brought writ of at¬ 
tachment in state court against de¬ 
fendant as a domestic corporation, 
although -service was made on de¬ 
fendant as a foreign corporation, and 
defendant appeared specially to re¬ 
move case to federal court, and there¬ 
after plaintiff amended writ alleging 
defendant was a foreign corporation,. 
defendant’s petition for removal filed 
more than twenty days after filing of 
writ but within twenty days after 
service of amended writ was timely 
and would be granted.—Cobleigh v. 
Bpping Brick Co., D.C.N.H:, 65 F. 
Supp. 862. 
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iiig which had been filed before the effective date 
of the statute, where the prescribed period for re¬ 
moval had not expired.'^s 

Under the former removal act, if a cause not 
originally removable was made so by an amendment 
to plaintiff’s petition or complaint,*^6 as where he 
omitted some of the original parties so as to create* 
a diversity of citizenship,77 or increased the sum 
or value in dispute above the jurisdictional 
amount,78 or showed that the suit arose under the 
Constitution or laws of the United States,78 or if 
defendant sued in a representative capacity was by 
amendment made a party in his personal capacit3',80 
defendant’s right to remove, under the statute pro¬ 
viding for removal at or before the time defendant 
was required to answer or plead, continued until 
defendant was required to plead to the amended 
pleading. The same rule applied where by amend¬ 
ment an entirely new cause of action was set up 
and, where a supplemental complaint was substi¬ 
tuted for the original complaint, and by the state 
law defendant had the right to proceed with re¬ 
spect thereto as he would have had against an orig¬ 
inal complaint, the time to remove dated from the 
time of the service and filing of the new com- 
plaint,82 even though the time to remove as to the 
original complaint had expired.®^ Similarly, where 
by amendment or a subsequent pleading by plaintiff, 
a separable controversy was made to appear for the 
first time, the cause was removable by defendant 
interested in such controversy, although the time 


for removal had otherwise expired.®^ 

On the other hand, an amendment effecting no 
substantial change in the cause of action^® or which 
merely introduced a related cause of action growing 
out of, or germane to, the original cause,8® and 
which did not give or add any jurisdictional grounds 
for removal,^7 did not extend or renew the time for 
removal. Similarly, an amendment which did not 
really change the thing in controversy, even though 
for the first time it disclosed the value of the 
right, did not raise a new opportunity for remov¬ 
al,88 particularly where several terms had elapsed 
and a second trial was nearly completed.®® 

§ 187. Removal before or at Term at Which 
Cause Could be First Tried and be¬ 
fore Trial 

Under a provision of the Federal Reserve Act to that 
effect* the removal of certain suits Involving interna¬ 
tional banking or a federal reserve bank must be sought 
before trial. Such also was the rule under the Federal 
Judicial Code prior to the revision of 194S. 

Prior to the Federal Judicial Code of 1948, 28 
U.S.C.A. § 1446 b, which repealed prior provisions 
of the code as to the time for taking proceedings 
for the removal of a cause, it was held, imder 
provisions permitting the removal of certain causes 
from a state court to a federal court before the 
trial, that a removal could not be effected after a 
trial of the suit in the state court.8® Moreover, a 
removal could be effected only before the first trial 


7B. U.S.—CoblelfiTli v. Bpplng* Brick 
Co., supra. 

76. U.S.—'Marklnsr v. New St. Louis 
& Calhoun Packet Co., D.C.Ky., 48 
F.Supp. 680. 

Mass.—Atlantic Nat Bank of Boston 
v. Hupp Motor Car Corp., 14 N.B. 
2<1 167, 300 Mass. 196. 

Miss.—Montgromery & Atlanta Motor 
Freight Lines v. Morris, 7 So.2d 
826, 193 Misa 211, suggestion over¬ 
ruled 8 So.2d 502, 193 Miss. 211— 
Sears, Roebuck & Co. v. Van Do- 
lah, 194 So. 475, 188 Misa 59. 

Tex.—^Ritchie v. American Surety Co. 
of N. T., 198 S.W.2d 85, 146 Tex. 
422—Sim Oil Oo. v. Bennett Civ. 
App., 77 S.W.2d 1086, modified on 
other grounds 84 S.‘W*.2d 447, 125 
Tex. 540. 

77. Mjasa—Atlantic Nat Bank of 
Boston V. Hupp Motor Car Corp., 
14 N.E.2d 167, 300 Mass. 196. 

54 C.J. p 808 note 8. 

78. Mass.—^Atlantic Nat Bank of 
Boston V. Hupp Motor Car Corp., 
supra. 

S.D.—Johnson v. Home Life Ina Co. 
of New York, N. Y., 262 N.W. 641, 
62 S.D. 247. 

Tex.—^Ritchie v. American Surety Co. 


of N, Y., 198 S.W.2d 85, 145 Tex. 
422. 

54 C.J. p 308 note 9. 

Amendment increasing sum or value 
in dispute in general see supra 5 
37. 

79. U.S.—North Dakota Guarantee 
Co. V. Hanway, N.D., 104 F. 369, 44 
C.C.A. 312, 

54 C.J. p 308 note 10. 

80. Mass.—^Eaton v. Walker, 138 N. 

E. 798, 244 Mass. 23. 

81. U.S.—^Bator v. Hungarian Com¬ 
mercial Bank of Pest, D.C.N.Y., 90 

F. Supp. 609—^Baron v. Brown, D. 

C. N.Y., 83 F.Supp. 620—Cox v. Gat- 
liff Coal Co., D.C.E:y., 52 F.Supp. 
482. 

Pa.—^Philadelphia Retail Jewelers 
Ass'n V, L, & C. Mayers Co., 40 
Pa.Dist & Co. 54. 

54 C.J. p 308 note 12. 

, Amendment held to set up new cause 
of action 

U.S.—Henderson v. Midwest Refining 
Co.. aCJLWyo., 43 F.2d 23. 

82. U.S.—^Bator v. Hungarian Com¬ 
mercial Bank of Pest D.C.N.Y., 
90 F.Supp. 609—Baron v. Brown, 

D. aN.Y., 83 F.Supp. 620. 
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83. U.S.—^Baron v. Brown, supra. 

8d. U.S,—^Fritzlen v. Boatmen's 
Bank, Kan., 29 S.Ct 366, 212 U.S. 
364, 53 L.Ed. 651—^ones v. Mosher, 
Neb., 107 P. 561, 46 C.aA. 471. 

85. U.S.—^Baker v. Keebler, D.C. 
Tenn., 29 F.Supp. 655. 

Pa.—^Etonnum v. New Amsterdam 
Cas. Co., 31 Pa.Dlst & Co. 533, ap¬ 
peal quashed 199 A. 331, 330 Pa. 
853. 

54 C.J. P 308 note 14. 

86. Mass.—Atlantic Nat Bank of 
Boston V. Hupp Motor Car Corp., 
14 N.E.2d 167, 800 Mass. 196. 

Amendment resting on equity* prao* 
tice rule 

Mass.—Atlantic Nat Bank of Boston 
V. Hupp Motor Car Corp., supra. 

87. U.S.—^Baker v. Keebler, D.C. 
Tenn., 29 F.Supp. 555. 

Mass.—Atlantic Nat Bank of Boston 
V. Hupp Motor Oar Corp., 14 N.E. 
2d 167, 300 Mass. 196. 

88. U.S.—Saul V. Metropolitan iLlfe 
Ins. Co., D.C.Ga., 19 F.Supp. 1015. 

89. U.S.—Saul V. Metropolitan Life 
Ins. Co., supra. 

90. U.S.—City of BulCaio v. Plain- 
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of a suit;9l and a mistrial because of a disagree¬ 
ment of the jury ,^^2 qj. order for a new trial of 
the cause,S3 not extend or enlarge the time 
for removal. The cause could be removed only 
before the first step in the trial was taken. S4 It 
was the duty of a defendant who desired to remove 
a cause to proceed so to do before the suit was 
reached for trial ;S5 and the state court was under 
no obligation to delay a trial in order to enable 
defendant to prepare a petition for removal.®^ 
However, an attempt to begin the trial of a cause 
before it was properly triable in the regular course 
of procedure,or the transfer of a cause to an¬ 
other part of the court for hearing on a motion, 
on objection made when the case was called for trial 
that it was not ready,®3 was not such a step in the 
trial as to terminate the right of removal. The 
fact that the trial might have been had at an ear¬ 
lier term or time did not prevent the removal of a 
suit at any time before trial was in fact begun.®® 

A hearing and ruling on a motion for an injunc¬ 
tion,! or a receiver,® was held not to be a trial, so 
as to put an end to the time for removal, where 
the relief sought was merely temporary and provi¬ 
sional in character; but, where a receiver was ap¬ 


pointed by a final decree adjudicating the rights of 
the parties, there was a trial so that the right of 
removal no longer existed.® So also, the statutory 
provision requiring removal before trial did not 
prevent the removal of a proceeding after an award 
of arbitrators,^ or after the decision of a board of 
county commissioners on a claim against their coun¬ 
ty,® or after an appraisal made by commissioners in 
a condemnation proceeding,® where the acts of such 
arbitrators or commissioners were non judicial or 
administrative in character. Moreover, it was held 
that it was not too late to remove a proceeding 
pending in a state court on appeal from a decree 
admitting a will to probate, where the court in 
which such appeal was pending had the right to 
try the cause de novo;^ but otherwise it was too 
late to remove such a proceeding after decree and 
appeal.® Where cross suits were brought involv¬ 
ing the same rights and subject matter, the parties 
only being reversed, one of such suits could not 
be removed after trial of the other, since the causes 
were deemed to be so identical that whatever was 
done in one would bind the parties in both suits.® 

Under a provision of the Federal Reserve Act, 12 
U.S.CA. § 632, to that effect, the removal of 


field Hotel Corp., C.A.N.Y,, 177 P. 
2d 425, certiorari denied Plainfield 
Hotel Corp. v. City of Buffalo, 70 
act 795, 339 U.S. 942, 94 l..Ed. 
1358. 
default 

The entry of a default was a trial, 
within the meaning of the statute.— 
State V. Kelley, 286 S-W. 724, 220 
Ho.App. 413. 

Beznurrer 

(1) It was the general rule that 
a hearing on a demurrer was a trial 
within the meaning of the removal 
statutes.—^Laidly v. Huntington, W. 
Va., 7 S.Ct 855, 121 U.S. 179, 30 L.- 
Ed. 883—54 C.J, p 309 note S3. 

<2) There was also authority to 
the contrary.—^Tielan v. New York, 
etc., R. Co., C.C.OhIo, 35 P. 849, 1 
Ii.R.A. 65. 

Trader act of 1875, superseded in 1887 
U.S.—G-urnee v. Brunswick, C.C.Va., 
11 P.Cas.No.5.872, 1 Hughes 270. 

54 C.J. p 309 notes 45-47. 

91. U.S.—McDonnell v. Jordan, Ala., 
20 S.Ct. 886, 178 U.S. 229, 44 L.Bd. 
1048—^Fisk V. Henarie, Or., 12 S. 
Ct. 207. 142 U.S. 469, 36 L.Ed. 1080. 

98. U.S.—^McDonnell v. Jordan, Ala., 
20 S.Ct. 886, 178 U.S. 229, 44 L».Ed. 
1048. 

54 C.J. p 308 note 17. 

93. U.S.—^Flsk V. Henarie, Or., 12 S. 
Ct 207, 142 U.S. 459, 35 UEd. 1080. 

54 C.J. p 308 note 18. 

94, tts.—Manning , y, Amy, Mass., 


11 S.Ct 707. 140 U.S. 137, 36 L.Ed. 
386. 

54 C.J. p 308 note 19. 

Bemoval petition held too late 

(1) After jury had been called or 
accepted, even though not yet sworn. 
Minn.—St. Anthony Palls Water 

Power Co. v. King Wrought Iron 
Bridge Co., 23 Minn. 186, 23 Am.R. 
682. 

N'eb.—Anglo-American Provision Co, 
V. Evans, 51 N.W. 310, 34 Neb. 44. 

(2) After case had been called for 
trial and a motion for continuance 
had been made and overruled.—^Flem¬ 
ing V. Philadelphia Fire Assoc., 76 
Ga. 678. 

<3) After time had been granted 
defendant to present an application 
for a continuance.—Watt v. White, 46 
Tex, 338. I 

(4) After time had been granted; 
defendant to procure counsel.-^Flem- 
ing V. Philadelphia Fire Assoc., 76 
Ga. 678. 

(5) After defendant had consented 
to a reference in order to prevent 
an Immediate trial.—^Hanover Nat. 
Bank v. Smith, C.C.N.Y., 11 P.Cas. 
No.6,035. 13 Blatchf. 224. 

95. m. —^U, S. Savings Inst v. 

Brockschmldt, 72 HL 370. 

98. Ill.—U. S. Savings Inst v. 

Brockschmldt supra. 

97* U.S.—Meyer v, Delaware R. 
Constr. Co., lowa^ 100 U.S. 457. 25 
I^Ed. 593. 


98. U.S.—Maloy v, Duden, C.C.N.Y., 
25 P. 678. 

99. U.S.—Golightly v. Massachu¬ 
setts Bonding, etc., Co., D.C.Tex., 
295 P. 163, so construing Fisk v. 
Henarie, Or., 12 S.Ct 207, 142 U.S. 
459, 35 Lr.Ed. 1080, followed in Mc¬ 
Donnell V. Jordan, Ala., 20 S.Ct 
886, 178 U.S. 229, 44 L..Ed. 1048. 

64 C.J. p 308 note 30. 

1. Ga.—^Franklin v. Wolf, 8 S.E. 
696. 78 Q€U 446. 

2. Ga.—Franklin v. Wolf, supra. 

3. U.S.—-Lehigh Coal, etc., Co. v. 
Central R, Co., C.C., 16 P.Cas.No. 
8,213. 4 Wkly.N.C.. (Pa., 187. 

4- U.S.—Thorne v. Towanda Tan¬ 
ning Co., C.C.Pa., 16 P. 289. 
Administrative proceeding as “suit” 
within meaning of removal stat¬ 
utes see supra 9 12. 

5. U.S.—Delaware Ooimty v. Dlebold 
Safe, etc,, Co., Ind., 10 S.Ct 399, 
133 U.S. 473, 33 L.Bd. 674. 

6. U.S.—Union Pac. R. Co. v. iMyers. 
Kan.. 5 S.Ct 1118, 115 U.S. 1, 29 L- 
Ed. 319. 

7. U.S.—Brodhead v. Shoemaker, C. 
C.Ga., 44 P. 618, 11 L.RA. 667. 

8. U.S.—Cralgle v, McArthur, C.C. 
Minn., 6 P.Cas,No.3.341, 4 Dill. 474, 
16 Alb.L.J., N.T., 121—In re Pra- 
zer, C.C.Mich., 9 P.Cas.No.6,068, 6 
Reporter 357. 18 Alb.L.J., N.Y., 363, 
7 N.Y.Wkly.Dig. 129. 

9. U.S.—Evans V. Smith, C.G.C 0 I 0 ., 
21 F, L 
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certain suits involving international or foreign 
banking, or a federal reserve bank, from a state 
court to a United States district court may be had 
at any time before the trial thereof.^® Under such 
provision the petition for removal must be filed 
before the commencement of the trial and, 
where defendant makes a motion for judgment on 
the pleadings, and the motion is argued, there is 
a "trial” within the meaning of the provision, and 
the cause cannot subsequently be removed.!^ 

§ 188. Removal before Trial or Final Hear¬ 
ing 

Under the former removal act, certain causes could 
be removed before “the trial or final hearing’' thereof. 

Prior to the Federal Judicial Code of 1948, 28 
U.S.C.A. § 1446 b, it was held that the trial or final 
hearing contemplated by the statutes providing for 
the removal of suits from a state court to a federal 
court "'before the trial or final hearing** thereof 
was a trial or hearing of the cause on its merits, 
as distinguished from a hearing on interlocutory 
matters and a ruling on a demurrer,or the 
reversal by an appellate court of an order for a ref¬ 
erence, and a remand of the suit to the inferior 
court for trial^S were held not a trial or final hear¬ 
ing within the meaning of the statute. With respect 
to what trial or hearing on the merits would be 
final, however, the courts were not in entire accord, 
and some authorities took the view that, where a 
trial or hearing on the merits had been had, the 
right to remove the cause was not extended or con¬ 


tinued by the fact that the trial resulted in a dis¬ 
agreement of the jury,i® or that a right of appeal 
from or review of the judgment or decision exist- 
ed.^7 On the other hand, it was frequently held 
that a removal could be taken after a jury on the 
first trial had disagreed,or after the unsuccessful 
party in a trial or hearing had performed all the 
conditions precedent to the right to obtain a new 
trial,or after a new trial had been ordered,20 
or where an appeal had been taken which, under 
the state law vacated the judgment or decision and 
removed the case into the appellate court for 
trial de novo,2i although there could ordinarily 
be no removal pending an undecided motion for 
a new triaP^ or an undecided appeal,23 or after 
the appellate court had ordered an accounting be¬ 
fore a master,24 or had directed the lower court to 
enter a decree in conformity with its opinion,25 
or, after a removal by the appellate court, where 
the time had not expired within which a rehearing 
might be obtained.25 A hearing before commis¬ 
sioners to whom a matter had been referred by 
the trial court was not a final hearing, within the 
meaning of the removal statutes, where their re¬ 
port was subject to affirmance or rejection by the 

court.27 

Criminal prosecution. Prior to the revision of 
1948, it was held, under the provisions of the 
Federal Judicial Code to that effect, that the peti¬ 
tion for the removal of a criminal prosecution must 
be filed before "the trial or final hearing of the 

cause”28 


10. U.S.—Ahtlebolaffet S v e n s k a 

Handelsbanken v. Chase Kat Bank 
of New York City, D.aN.T., 69 P. 
Supp. 833. 

11. U.S.—^Aktlebola^et S v e n s k a 

Handelsbanken v. Chase Nat Bank 
of New York City, supra. 

12. U.S.—^Aktlebolaget S v e n s k a 

Handelsbanken v. Chase Nat Bank 
of New York City, supra. 

Claim for Judgment held In effect 
motion 

Where plaintiff brought action in 
state court against defendant and 
defendant served his answer, and a 
year thereafter plaintiff moved for 
judgment on the plecLdings, and, 
when motion came on to he heard, 
counsel for both parties appeared 
and argued, and counsel for defend¬ 
ant claimed that he was entitled to 
judgment even though it had made 
no cross motion for Judgment, and 
court reserved decision, there was a 
trial within meaning of statute pro¬ 
viding that defendant may, at any 
time before the trial thereof, remove 
suits from state court into federal 


district court—Aktiebolaget Svenska 
Handelsbanken v. Chase Nat Bank of 
New York City, supra. 

13. Mass.—Galpin v. Critchlow, 112 
Mass. 339, 17 Am.Il. 176. 

Wis.—^Akerly v. Vilas, 24 Wls. 165.! 
1 Am.B. 166. 

14. U.S.—Field V. Williams, C.C. 
Wls., 24 P. 513. 

15. N.C,—Douglas v. Caldwell, 65 N. 
a 248. 

16. Mass.—Galpin v. Critchlow, 112 
Mass. 339. 17 Am.H. 176. 

17. NJH.—Whittier v. Hartford Plre 
Ins. Co., 66 N.H. 141, 20 Am.R. 
186. 

18. U.S.—Osborn v. Osborn, C.C. 
Minn., 6 P. 389, 2 McCrary 455. 

64 C.J. p 309 note 55. 

19- U.S.—Home Life Ins. Co. v. 
Duna Ohio. 19 Wall. 214, 22 L..Bd. 
68 . 

SO. U.S.—Baltimore, etc., R. Co. v. 
Bates, Ohio, 7 S.Ct 285, 119 U.S. 
464, 80 L.Ed. 436. 

54 C.jr. p 309 note 57. 
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21. U.S.—^In re Duane, D.O.Ma6s., 
261 P. 242. 

22. U.S.—Vannevar v. Bryant 
Mass., 21 Wall. 41. 22 L.Ed. 476. 

Mass.—Bryant v. Rich, 106 Maas. 180, 
8 Am.R, 311. 

23. U.S.—Dowe v. Williams, Neb., 94 
U.S. 650, 24 L,Bd. 216. 

64 aJ. p 310 note €0. 

24. U.S.—Jifkins V. Sweetser, Pa., 
102 U.S. 177, 26 Lr.Ed. 129. 

25. U.S.—Darst v. Peoria, aC.ni., 
13 F. 561. 

26. U.S.—Chicago, etc., R. Co. v. Mc¬ 
Kinley. Iowa, 99 U.S. 147, 25 
Ed. 273. 

27. U.S.—^Hess v. Reynolds, Mass., 
5 S.Ct 377, 113 U.S. 73, 28 L.Ed. 

I 927. 

28. BZy.—^Bush v. Commonwealth, 80 
Ky. 244, 3 Ky.L. 740, reversed on 
other grounds 1 S.Ct 626. 107 U.S. 
110, 27 L.Ed. 354. 

After verdict and sentence 

Criminal prosecution could not be 

removed after verdict and sentence. 

—^Bush V. Commonwealth, supra. 
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§ 189. In General 

In general, one who is not a party of record and who 
is not entitled to be made a party cannot remove a suit 
from a state court to a federal court. 

In general, a person who is not a party of rec¬ 
ord's and who is not entitled to be made a partySS 
cannot remove a suit from a state court to a federal 
court 

Elsewhere in this title will be found discussions 
of who may or could remove a cause where removal 
is or was based on denial of civil rights, see supra 
§ 97, or on prejudice or local influence, supra § 
181, or where removal was sought of a separable 
controversy, supra § 168, or of suits or prosecutions 
against particular ofiicers, supra §§ 83, 89. 

§ 190. Capacity 

The right of removal has been recognized as to In¬ 
fants, a husband In whom a wife’s Interest In property 
has vested, and dissolved or insolvent corporations. Only 
an authorized official can remove a case on behalf of the 
United States. 

While it has been held that, where the necessary 
jurisdictional facts exist, an infant defendant,^! 
through his next friend or guardian ad litem,^2 xaa.y 
remove a case in the same manner and under the 
same circumstances as any other defendant, it has 
also been held that neither an infant nor his guard¬ 


ian ad litem nor any one dse acting on behalf of 
the infant can consent to a change of forum.33 

A corporation which had been dissolved has the 
capacity to remove a suit, if the right to remove 
otherwise exists, where the law of the state under 
which it was incorporated perpetuates the corpo¬ 
rate existence of such a corporation for the pur¬ 
pose of prosecuting or defending suits by or against 
it;3^ and it has been held that a like rule applies 
to a corporation adjudged insolvent, where the cor¬ 
porate entity still exists.^^ 

Husband and wife. Where a wife’s interest in 
certain property had vested in her husband as such, 
it was recognized that his interest was such as to 
permit him to remove in a proper case.®® 

United States. Only an authorized ofl5cial can 
remove a case on behalf of the United States.®'^ 

§ 191. Plaintiff or Defendant 

As a general rule, defendants, and defendants only, 
may procure the removal of a case. 

With the exception of the period from 1875 to 
1887,®® it is and has been the general rule under 
the statutes relating to the removal of causes that 
defendants, and defendants only, may procure the 
removal of a case from a state court to a federal 
court®® However, the rule must be considered 


89. N.D.—state v. Barnes, 65 N.W. 

688, 5 N.D. 350. 

54 C.J. p 310 note 67. 

Right of Intervener or added party 
to remove cause see infra §S 202, 
203. 

80. N.C.—^Flrst NaL Bank v. Pan¬ 
cake, 00 S.E. 515, 172 N.C. 513. 

31. XJ.S.—Stewart v. Perer, C.C.A. 
Okl., 163 P.2d 183. 

38. XJ.S.—Woolridge v. McKenna, C. 

C.Tenn., 8 F. 650. 

54 C.J. p 310 note 69. 

33. U.S.—^Kingsbury v. Kingsbury, 
C.C.m.. 14 F.Cas.No.7,817, 3 Biss. 
60. 

34. U.S.—Groom v. Mortimer Land 
Co.. Tex., 192 F, 849, 113 C.C.A. 
173, certiorari denied 32 S.Ct 836, 
225 U.S. 700, 56 L.Ed. 1264. 

35. U.S.—Paterson Second Nat 
Bank v. New York Silk Mfg. Co., 
C.C.N.J., 11 F. 532. 

36. Ga.—Carswell v. Schley, 69 Ga. 
17. 

54 C.J. p 310 note 71. 

37. U.S.—^McKay v. Rogers, C.CJL 
OkL, 82 F.2d 795. 


LaOk of authority not shown ] 

Assistant United States district at¬ 
torney was not shown to have been 
without authority to remove to fed¬ 
eral court suit to recover land by re¬ 
stricted member of Five Civilized 
Tribes because no authorization was 
found in files of suit, where no gen¬ 
eral search of files of district attor¬ 
ney's office had otherwise been made. 
—McKay v. Rogers, supra- 

38. U.S.—Shamrock Oil & Gas Corp. 
V. Sheets, Tex., 61 S.Ct. 868, 313 U. 
S. 100, 85 L.Bd. 1214. 

39. U.S.—Shamrock Oil & Gas Corp. 
V. Sheets, supra—Shotkin v. Per¬ 
kins, C.AC 0 I 0 ., 172 F.2d 377—Hull 
V. Jackson County Circuit Court, 

C. C.AMich., 138 F.2d 820—In re 
Chicago. M., St P. & P. R. Co., 

D. C.Mlnn., 60 F.2d 430—^United 
Artists Corp. v. Ancore Amusement 
Corp., D.C.N.Y.. 91 F.Supp. 132— 
Wheatley v. Martin, D.C.Ark., 62 F. 
Supp. 109—Garwlck v. Piatt D.C.S. 
C., 52 F.Supp. 262—Baker v. Keeb- 
ler, D.C.Tenn., 29 F.Supp. 555. 

Ala.—Standard Sanitary Mfg. Co. v. 
Benson Hardware CO., 143 So. 570, 
225 Ala. 412. 


Mo.—Odom V. Langston, 205 S.W.2d 
518, 356 Mo. 1140. 

Pa.—Shotkin v. Board of Pensions of 
Presbyterian Church in U. S., 23 A 
2d 419, 343 Pa. 660, certiorari de¬ 
nied 63 S.Ct 68, 817 U.S. 632, 87 
L.Ed. 610. 

64 C.J. p 310 notes 75, 76. 

Real, necessary, and formal parties 
as affecting removal for diversity 
of citizenship in general see supra 
SS 130-151. 

Removal as confined to defendant 
where removal is or was based 
on: 

Denial of civil rights see supra § 
97. 

Prejudice or local Influence see 
supra S 161. 

Separable controversy see supra S 
168. 

Bringing suit ia state court as wai¬ 
ver 

Bringing suit in state court is an 
election of a tribunal for settlement 
of rights involved in that suit and 
waiver of any right to change to 
another jurisdiction.—^Houlton Sav. 
Bank v. American Laundry Machin¬ 
ery Co., D.C.Me., 7 F.Supp. 858. 
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in connection with the holdings as to who are, or 
may he treated as, the real defendant or defendants, 
as considered infra §§ 192-200, 202, 203. 

Transfer hy ozvner of property to permit re- 
movaL It has been held that, in the absence of 
fraud or collusion, the right of defendant to re¬ 
move a proceeding is not defeated by a claim that, 
prior to the commencement of the proceeding, the 
property involved was transferred to defendant for 
the sole purpose of creating the right to remove.^® 

§ 192. Who Is Defendant 

In general, the courts will look behind the position of 
the parties In the title of the cause, and Into the na¬ 
ture of the proceeding and the relation of the parties, 
and inay realign the parties as plaintiffs and defendants. 

In general, in determining whether or not a cer¬ 
tain party is defendant and as such entitled to re¬ 
move, the court will look behind the position of 
the parties in the title of the cause or proceeding, 
and into the nature of the proceeding and the rela¬ 
tion of the parties to the issues and controversy 
and the courts may realign parties plaintiff and 
defendants in determining the true status of claims 
of the respective parties.'^s While it has been held 
that a party who is a plaintiff either in name or in 
interest cannot remove a case, has also been 
held that the fact that a nominal plaintiff in a state 
suit might be considered a ‘‘defendant*^ for removal 
purposes should not deprive named defendants of 
the right to remove.^® 


Defendants invoking jurisdiction of state court. 
In determining who is a defendant within the stat¬ 
ute, the courts must bear in mind that the basic 
reasoning is that the right of removal is for the 
benefit of nonresident defendants who have been 
brought into a local court against their will,^® and 
does not extend to litigants who by their own 
affirmative and voluntary act have invoked the ju¬ 
risdiction of the state court.^*^ 

Proceedings to review administrative action. The 
mere fact that a party institutes a court proceed¬ 
ing to review the action of an administrative and 
nonjudicial body does not constitute such party a 
plaintiff;^® and whether a party is, in such a pro¬ 
ceeding, plaintiff or defendant depends on the real 
status and aims of the parties.^® 

A defendatit not served with process can peti¬ 
tion for the removal of a cause.®® 

Estoppel to seek realignment, A party named as 
a defendant, who, as defendant, has had the cause 
removed, cannot, for the purpose of defeating a 
motion to remand, properly assert the necessity for 
a realignment of the parties, which would result in 
giving such party the status of a party plaintiff.®^ 

§ 193. -Cross Bills, Cross Complaints, or 

Counter-Claims against Original 
Parties 

A cross bill or counterclaim by the defendant does 
not put the plaintiff In the position of a defendant so 


«0. U.S.—In re Bensel, N.Y., 206 P. 
869, 124 C.C.A. 261, reversed on 
other srrounds New York v. Sa^e, 
36 S.Ct. 26. 239 U.S. 67. 60 I^Ed. 
143. 

64 C.J. p 311 note 78. 

41. TT.S.—^In re Chicagro, M., St. P. 
& P. R. Co., D.C.Minn., 60 P.2d 
430—Chicago, etc., R. Co. v. Spen¬ 
cer, D.C.Iowa. 283 P. 824—O'Neill 
Bros. v. Crowley, D.C.S.C, 24 P. 
Supp. 705. 

43, U.S.—In re Chicago, M., St. P. 
& P. R. Co., D.C.Minn., 60 F.2d 
430—Chicago, etc., R. Co. v. Spen¬ 
cer, D.C.Iowa, 283 P. 824. 

Practical, not teohaical, conatmo- 
tlon 

The definition of “defendant” with¬ 
in the removal statute should be 
practical rather than technical and 
the court will look to the actual posi¬ 
tion of the parties rather than to 
their titular designation in the cap¬ 
tion.—O'Neill Bros. V. Crowley, B.C. 
S.C., 24 P.Supp. 705. 

Party should not he denied aright to 
have federal question determined In 
federal court because of procedural 
requirements of state statute.—^Peo¬ 
ple ex rel. Donner-Hanna Coke Cor- 

76 C. J.S.—47 


poration v. Burke, 254 N.Y.S. 22, 
141 Misc. 663. 

43. U.S.—Garwick v. Platt, D.C.S.C.. 
52 F.Supp. 2C2. 

Realignment of parties as affecting 
removal for diversity of citizen¬ 
ship in general see supra § 129. 

44. U.S.—Garwick v. Piatt, supra. 

45. N.Y.—^People ex rel. Donner- 
Hanna Coke Corporation v. Burke, 
264 N.Y.S. 22, 141 Misc. 663. 

46. U.S.—Haney v. Wilcheck, D.C. 
Va., 38 F.Supp. 845. 

The purpose of removal statutes is 
to give a nonresident defendant who 
has, against his will, been brought 
into la state court, the right to re¬ 
move to the supposed unprejudiced 
forum of the federal court, but to 
deny that right to a plaintiff or any 
party of like status who has volun¬ 
tarily invoked or willingly submitted 
to the jurisdiction of state court.— 
Wheatley v. Martin, D.C.Ark., 62 P, 
Supp. 109. 

47. U.S.—Wheatley v. Martin, supra 
—'Haney v. Wilcheck, D.C.Va., 38 
F.Supp. 846—^Houlton Sav. Bank v. 
American Laundry Machinery Co., 
D.C.Me., 7 P.Supp. 858. 

Defendant's invocation or acceptance 
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of jurisdiction of state court for. 
affirmative relief as constituting 
waiver of right to remove see su¬ 
pra § 6. 

Right of defendant to removal on 
basis of his counterclaim see infra 

5 193. 

43- U.S.—^In re Chicago, M., St. P. & 
P. R. Co., D.CJtfInn., 50 P.2d 430. 
Appeals from particular administra¬ 
tive proceedings see infra S§ 194- 
196, 198. 

49. U.S.—^In re Chicago, M., St. P. 

6 P. R. Co., supra. 

Railroad held ^'defendant” 

Railroads, on appeal by city to 
state district court from order of 
state railroad and warehouse com¬ 
mission requiring grade separation, 
were held “defendants,” entitled to 
remove cause to federal court.—^In re 
Chicago, M., St. P. & P. R. Co., su¬ 
pra. 

50. U.S.—Driscoll v. Burlington- 
Brlstol Bridge Co., D.C.N.Y., 82 
P.Supp. 975. 

Right to seek removal before service 
or pleading generally see supra i 
182. 

51. U.S.—^Mayer v. Denver, etc.^ R. 
Co., aCN.Y., 41 P. 728. 
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that he can remove the cause. On the other hand, the 
defendant In a cause not otherwise removable may not 
seek removal on the basis of his counterclaim alleging 
facts rendering the cause removable. 

The pleading by the original defendant of a cross 
bill, a counterclaim, or a demand in reconvention 
does not put the original plaintiff in the position of 
a defendant so that he can remove the cause, 
even though the cross action so pleaded is separate 
and distinct from the cause of action alleged by 
plaintiff,53 and it is immaterial that defendant 
failed to object to removal.5^ Before the rule 
was settled by the United States supreme court, 
there was authority to the contrary.55 The filing 
of a cross suit which is not an independent cause 
of action, but is purely defensive in nature, to re¬ 
strain plaintiffs from maintaining or prosecuting 
suit, does not transform plaintiffs into defendants 
so as to entitle them to removal.®^ 

Effect on rights of defendants. Since, as dis¬ 
cussed supra § 192, the right of removal does not 
extend to litigants who by their own afiSimative and 
voluntary act have invoked the jurisdiction of the 
state court, a defendant is authorized to remove a 
case only on the basis of a pleading setting forth 
a claim against him, and not on the basis of a claim 
by him.57 However, where a state statute requires 
a defendant to assert all defenses and counter¬ 
claims or be barred from further litigating the is¬ 
sues therein, defendant asserting a coimterclaim 
does not voluntarily submit to the state court,58 
and does not become a plaintiff with respect to the 
counterclaim so as to be precluded from removing 
the cause to the federal court® 3 It has been held 
that a defendant does not change his status as such 
so as to lose his right to remove, by filing a cross 


bill in which a codefendant is made a party de¬ 
fendant an original defendant against whom his 
codefendant files a cross complaint may remove 
where the other jurisdictional requisites are pres¬ 
ent 

§ 194 . -Condemnation Proceeding 

In condemnation proceedings and appeals therefrom 
the landowner is regarded as a defendant, with the 
right to remove, even though he is technically a plain¬ 
tiff. 

In condemnation proceedings the owner of the 
land involved is regarded as defendant,®2 at least 
on a so-called appeal to the state court from a de¬ 
cision of commissioners or a sheriffs jury,®® even 
though the state statute technically makes such own¬ 
er a plaintiff ;®4 and, as defendant, the landowner 
is entitled to remove provided all other jurisdiction¬ 
al requisites are present.®® 

§ 195. -Proceeding to Assess Benefits 

and Damages Resulting from Local 
Improvement 

The landowner Is regarded as defendant, with right 
to remove, in proceedings to assess benefits and dam¬ 
ages to land from a local improvement, and on appeal 
from such proceedings, even though he may be nominal 
plaintiff. 

The landowner has been treated as defendant 
with the right to remove, in proceedings under cer¬ 
tain state statutes, to assess benefits and damages 
to land resulting from a local improvement,®® as 
where the landowner appeals to the state court 
from the action of administrative oflScers fixing 
the assessment,®7 even though under the state stat¬ 
utes he is required, in seeking review, to become the 


52. U.S.—Shamrock Oil & Gas Corp. 
V. Sheets, Tex., 61 S.Ct, 86S, 313 

U. S. 100. 85 L-Ed. 1214—Hoyt v. 
Sears, Roebuck & Co., C.C.A.Cal„ 
ISO P.2d 636, certiorari denied 
Sears, Roebuck & Co. v. Hoyt, 63 

S.Ct. 257, 317 U.S. 687, 87 KEd. 
550. 

54 C.J. p 811 notes 84-86. 

53. U.S.—Shamrock Oil & Gas Corp. 

V. Sheets. Tex.. 61 S.Ct 868, 313 
U.S. 100, 85 L.Ed. 1214. 

54. U.S.—Hoyt v. Sears, Roebuck & 
Co., C.aA.Cal., 130 F.2d 636, cer¬ 
tiorari denied Sears, Roebuck & 
Co. V. Hoyt, 63 S.Ct. 257, 317 U.S. 
687, 87 UEd. 560. 

55. U.S.—Chambers v. Skelly Oil 
Co., C.C.A.Ean., 87 F.2d 853—^Bank¬ 
ers Securities Corp. v. Insurance 
SKluities Corp., C.C.A.N.J., 85 F 
2d 856, 108 AI«.R. 960—Baker v. 
Feebler, P.C.Tenn., 29 F.Supp. 655 
—O'Neal Bros. v. Crowley, U.C.S. 
On 24 FSupp, 70^r-City Nat. Bank 


of Wichita Falls v. Wichita Roy¬ 
alty Co., D.C.Tex., 18 F.Supp. 609 
—Groveville Sales Corp. v. Ste¬ 
vens, D.C.N.J., 16 F.Supp. 563. 

54 C.J. p 311 notes 83, 87-89, p 212 
note 91. 

66. Mo.—Odom v. Langston, 205 S. 

W.2d 518, 366 Mo. 1140. 

64 C.J. p 311 note 86 [b]. 

57. U.S.—United Artists Corp. v. 
Ancore Amusement Corp., D.C.N. 

T., 91 F.Supp. 132—Collins v. Fau- 
cett, I).C,Pla., 87 F.Supp. 254— 
Barwick v. Piatt, UC.S.C., 62 F. 
Supp. 262—^EUuiey v. Wilcheck, U. 
C.Va., 38 F.Supp. 345. 

Effect of counterclaim In determin¬ 
ing amount in controversy general¬ 
ly see supra § 34. 

68. U.S.—Wheatley v. Martin, D.C. 
Ark., 62 F.Supp. 109. 

59. US.—Wheatley v. Martin, su¬ 
pra. 

60. US.—P 6 a r s o n v. Louisville 
Southern R. Co., CUKy., 60 F. 113. 
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61. US.—Niccum v. Northern As- 
sur. Co., D.aind., 17 F.2d 160. 

62. U.S.—Williams v. Delaware, etc., 
R. Co., D.aPa., 266 F. 1003. 

54 C.J. p 312 note 4. 

Removability of condemnation pro¬ 
ceedings in general see supra § 19. 

60. US.—^Mason City, etc., R. Co. v. 
Boynton, Iowa, 27 S.Ct 821, 204 

U.S. 670, 61 L.Ed. 629. 

54 C.J. p 312 note 5. 

64. U.S.—Williams v. Delaware, etc., 
R. Co., D.C.Pa., 266 F. 1003. 

54 C.J. p 312 note 6. 

65. US.—(Mason City, etc., R. Co. v. 
Boynton, Iowa, 27 S.C?t 321, 204 
U.S. 670, 61 L.Ed. 629. 

66. U.S.—Lafayette County Roctd 
Impr. Dist. No. 2 v. St. Louis 
Southwestern R. Co., Ark., 42 S.Ct. 
260, 267 US. 647, 66 L.Bd. 864. 

64 C.J. p 312 note 9. 

Removability of assessment proceed¬ 
ing in general see supra § 21. 

67. N.T.—^People ex reL Donner- 
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nominal plaintiff.However, the fact that plain¬ 
tiff may be considered defendant for removal pur¬ 
poses should not deprive the assessors, named as 
defendants, of the right to remove.®^ 

§ 196. — Proceeding to Enforce Claim 
against Political Entity 

One seeking to enforce a claim against a political 
entity will not, on a taxpayer's appeal from a decision 
of an administrative body, be treated as a defendant 
with a right to remove. 

One seeking to enforce a claim against a politi¬ 
cal entity will not, on a taxpayer’s appeal from 
the decision of an administrative body of such en¬ 
tity, be treated as defendant for the purpose of per¬ 
mitting him to remove the cause, although he is 
respondent on such appeal.'^® 

§ 197. — Probate Proceeding 

A party opposing probate of a will, where a probate 
proceeding Is removable. Is regarded as the defendant, 
with a right to remove, after an appeal by him from a 
decision granting probate. 

Where a probate proceeding is removable, a par¬ 
ty opposing the probate of the will in such proceed- J 
ing has been regarded as defendant and entitled 
to remove after an appeal by him to the superior 
court from a decision of the ordinary granting pro¬ 
bate of and admitting the will to record.^^ 

§ 198. - Proceeding to Determine Con¬ 

flicting Claims for Use of Water 

On appeal from a decision of an administrative of¬ 
ficer determining conflicting claims for the use of wa¬ 
ter, the appellee, regarded under state statute as the 
defendant, has the right to remove the cause. 

Where an appeal to a state court has been tak¬ 
en, pursuant to statute, from a decision of an ad¬ 
ministrative officer canceling a permit to divert wa¬ 
ters from a stream involved in an irrigation project, 
the propriety of removal by the appellee who has 
procured such cancellation, and who, by the terms 
of the 'Statute, is regarded as defendant, has been 
recognized and a like rule permitting an appel¬ 


lee to remove has been applied where protestants 
appealed, under statute, from a decision of an ad¬ 
ministrative officer granting an application for per¬ 
mission to change the place of diversion of water.'^^ 

§ 199. -Proceeding Involving Insolvent 

Assignment 

A claimant against an assignee for benefit of cred¬ 
itors has been regarded as a plaintiff, and not defend¬ 
ant, for removal purposes. 

It has been held that a claimant against an as¬ 
signee for the benefit of creditors, under an as¬ 
signment made under the state statute, who has 
filed his claim and, subsequently, a reply to the 
exceptions filed by the assignee, must be regarded 
as a plaintiff, and not a defendant for the purpose 
of permitting him to remove the cause 

§ 200. - Garnishee Proceeding 

A garnishee^ brought In after Judgment against the 
defendant in the principal action, who denies liability to 
such defendant, has been regarded as a defendant, with 
the right of removal of the proceeding against him. 

Where such proceeding is removable, a gar¬ 
nishee, brought in after judgment against defend¬ 
ant in the principal action, has been regarded as 
a defendant entitled to remove the proceeding 
against him where the garnishee denies liability to 
defendant in the principal action and such defend¬ 
ant is realigned as a plaintiff.*^5 

§ 201. Residence or Nonresidence of Defend¬ 
ant 

Actions other than those arising under the Consti¬ 
tution, treaties, and laws of the United States, such as 
actions In which removal Is based on diversity of citi¬ 
zenship, are not removable by a defendant who Is a 
citizen of the state in which suit is brought. 

Under the Federal Judicial Code, 28 U.S.CA. § 
1441 b, while suits arising tmder the Constitution, 
treaties, or laws of the United States are removable 
without regard to the citizenship or residence of the 
parties,*^® other actions of which the federal dis- 


Hanua Coke Corporation v. Burke, 
254 N.T.S. 22, 141 Misc. 668. 

54 C.J. p 812 note 10. 

68. N.T.—^People ex rel. Donner- 
Hanna Coke Corporation v. Burke, 
supra. 

69. N.T.—^People ex rel. Donner- 
Ha.nna Coke Corporation v. Burke, 
supra. 

70. U.S.—^Tullock V. Webster Coun¬ 
ty, aaNeb., 40 F. 706. 

Claiiii aaraliurt; ooiiaty 

tJ.S.—^Tullock V. Webster County, su¬ 
pra. 

54 C.J. P 218 note 12. 


71. U.S.—^Brodhead v. Shoemaker, C. 
C.Ga., 44 F. 518, 11 L..ILA. 567. 

54 C.J. p 818 note 14. 

Removability of probate proceedingrs 
generally see supra § 17. 

72. U.S.—Waha-Lewlston Land, etc., 
Co. V. Lewiston-Sweetwater Irr. 
Co., C.C.Idaho, 158 F. 187. 

73. U.S.—^In re Utah Constr. Co.'s 
Water Right, 3>.C.Idaho. 80 F.2d 
436. 

54 C.J. p 313 note 17. 

174. Colo.—^HIll V. Graham, 58 P. 
I 1060, IX Cq10,APP. 536. 
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Removability of creditor's suit or 
similar proceedings see supra 4 28. 

76. U.S.—^Baker v. Duwamlsh Mill 
Co., C.C.Wash., 149 F. 612. 

Garnishee as real and necessary par¬ 
ty as affecting removal for divers¬ 
ity of citizenship in general see su¬ 
pra S 137. 

Removability of suit ancillary and 
supplemental to axdt previously 
brought in state court see supra 8 
24. 

76. U.S.—^Irvln Jacobs & Co. v. (Lev¬ 
in, D.C.Ohlo, 86 F.Supp. 860, af- 
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trict courts have original jurisdiction,including 
actions in which removal is based on diversity of 
citizenship,*^^ are not removable by a defendant 
who is a citizen of the state where the suit is 
brought Under the former provision of the Re¬ 
moval Act permitting removal, in the case of di¬ 
versity, by a defendant or defendants, “being non¬ 
residents” of the state where the suit was brought, 
the suit was not removable, notwithstanding the 
existence of diversity of citizenship, by a defend¬ 
ant who was a resident of the state where the suit 
was brought^® Where otherwise permissible on 
the ground of diversity of citizenship, a defendant 
sued alone,80 the only necessary party defendant,^! 
or all defendants,82 could remove if such defendant 
or defendants were nonresidents of the state where 
the suit was brought 

The view was expressed that in order to be a non¬ 
resident defendant must have been a citizen of 
another state or a corporation created by the laws 
of another state and there was authority for 
the view that, where plaintiff and defendant were 
citizens of the same state, the fact of residence 
of defendant outside such state did not give the 
right to remove.*^ In some cases, however, the 
courts apparently recognized a distinction between 
“nonresidence” and “noncitizenship,” in the case 


of a natural person, in holding that such a per¬ 
son, although apparently recognized as a citizen 
of one state, might be regarded as a resident of 
the state in which suit was brought against him 
so as to prevent removal by him for diversity.85 
A mere temporary residence in the state in which 
suit was brought did not bar the right to remove 
under the former statute, ^ 6 and the mere residence 
in the state, of a citizen of another state, did not 
prevent removal unless the residence had taken on 
such character as to effect a change of domicile. 8 7 
The court granted a motion to remand an action 
by a citizen of one state against a citizen of an¬ 
other state brought in such other state where both 
were residing abroad and neither had a residence 
in the United States, on the ground that the juris¬ 
diction of the federal court on removal for di¬ 
versity was doubtful.8* 

Citizen defendants considered collectively. 
Where the right to remove a suit against several 
citizen defendants depends on residence outside the 
state in which the suit is brought, defendants must 
be taken collectively or as an entity and a non¬ 
resident defendant cannot remove a nonseparable 
controversy where another defendant is a resi¬ 
dent,^ even though the resident defendant has not 
yet ‘been served,^! and notwithstanding there is 


firmed, CA., Levin v. Irvin Ja¬ 
cobs & Co, 180 F.2d 356. 

77. U.S,—^Irvln Jacobs & Co. v. Lev¬ 
in, supra. 

78. U.S.—^Rednor v, Pauly, D.C.Tex„ 
87 P.Supp. 728—^Irvin Jacobs & 
Co. V. Levin, D.COhio, 86 F.Supp. 
850, afilrmed, C,A., Levin v. Irvin 
Jacobs & Co., 180 F.2d 356. 

79. U.S.—Atlas Life Ins. Co. v. W. L 
Southern, Inc., U.S.Okl., 59 S.Ct. 
657, 306 U.S. 563, 83 L.Ed. 987, con¬ 
formed to 105 P.2d 668 —Sheets v. 
Shamrock Oil & Qas Corp., C.C.A. 
Tex., 115 F.2d 880, affirmed 61 S. 
Ct. 868 , 312 U.S. 100, 85 L.Ed. 1214 
—Rednor v. DPauly, D.CTex., 87 F. 
Supp. 728—^Irvin Jacobs & Co. v. 
Levin, D.C.Ohio, 86 F.Supp. 850, 
affirmed, C.A., Levin v. Irvin Ja^ 
cobs & Co., 180 F.2d SS^Kane v. 
Reichart Furniture Co., D.C.'W.Va., 
68 P.Supp. 519—Wheatley v. Mar¬ 
tin, D.C.Ark., 62 F.Supp. 109—Han- 
ey V. Wilcheck, D.C.Va., 38 F.Supp. 
345. 

Iowa.—Carey v. District Court of 
Jasper County, 285 N.W. 236, 226 
Iowa 717. 

N.C.—Barber v. Powell, 22 S.E.2d 
214, 222 N.a 133, 148 A.L.R. 800. 
54 C.J. p 313 notes 22 , 23. 

Vonresideat had right to remove 
U.S.—Toledo, P. & W. R. R. v. Sto¬ 
ver, D.C.m., 60 P.Supp. 587. 


MKonoitlzexi.” 

The term ‘‘nonresident'* was treat¬ 
ed as synonymous with term “non- 
citizen.”—Hunt v. Dodge, D.C.Conn., 
72 F.Supp. 624—54 CJ”. p 314 note 42 
[a]. 

80. U.S.—^McCaffrey v, Wilson, D.C. 

Mass., 10 F.2d 368. 

54 C.J. p 313 note 25. 

Necessity for diversity as to all ad¬ 
verse parties in order to remove 
on grounds of diversity of citizen¬ 
ship see supra S 127. 

ISTonresideat motorist 
Rule applied notwithstanding serv¬ 
ice of summons on defendant was 
made pursuant to state statute pro¬ 
viding means for acquiring jurisdic¬ 
tion of person of nonresident operat¬ 
ing motor vehicle in state without 
actually making personal service.— 
Cook V, Nelson, 62 N.T.S.2d 876, 186 
Miso. 1018. 

8 L Mass.—^Dunbar v. Rosenbloom, 
119 N.R 829, 230 Mass. 176. 
Disregarding parties as affecting re¬ 
moval for diversity of citizenship 
in general see infra §3 130-151. 

82. U.S.—Willingham v. Swift, C.C. 
Qa., 165 P. 223—-Pitkin County Min. 
Co. V. Markell, C.C.C 0 I 0 ., 33 P. 386. 

83. U.S.—^Martin v. Baltimore, etc., 

R. Co., W.Va., 14 S.Ct 633, 161 U. 

S. 673, 38 L.Ed. 311. 

What constitutes citizenship and de¬ 
termination as to place of citizen¬ 
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ship as ground for removal be¬ 
cause of diversity of citizenship 
see supra 35 117-126. 

84. Va.—Guarantee Co. of North 
America v. Lsmchburg First Nat. 
Bank, 28 S.R 909, 96 Va. 480. 

85. U.S.—Davidson v. Montana-Da- 
kota Power Co., D.C.N.D., 22 F. 
2 d 688 . 

54 C.J. p 314 note 31. 

86 b U.S.—Hunt v. Dodge, D.C.Conn., 
72 F.Supp. 624—Kinsel v. Pickens, 
D.C.Tex., 26 F.Supp. 455. 

Member of armed forces temporarily 
stationed within state 

U.S.—^Kinsel v. Pickens, supra. 

87- U.S.—-Kinsel v. (Pickens, supra. 

88 . U.S.—Jackson v. Hooper, C.C.N. 
Y., 188 F. 609. 

89. U.S.—^Rich v. Corno Mills Co., D. 
C.Iowa, 800 P. 236. 

Mass.—Pringle v. Storrow, 163 N.R 
26. 266 Mass. 561, 49 AX..R. 1222. 

Removability where plaintiff cuid res¬ 
ident defendant citizens of same 
state see supra 3 127. 

90. U.S.—Hane v. Mid-Continent Pe¬ 
troleum Corporation, D.C.Okl., 43 
F.2d 406. 

Ga.—Georgia-Carolina Brick & Tile 
Co. V. Merry Bros. Brick & Tile 
Co., 44 S.B.2d 63. 75 Ga.App. 637. 

54 C.J. p 314 note 34. 

91. U.S.—^Del Pungo Glera v. Rock¬ 
land Light & Power Co., D.C.N.T., 
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diversity of citizenship between all plaintiffs and 

all defendants.^^ 

Alien a party. Under the former statutory pro¬ 
vision preventing removal by a resident defendant 
of the state in which the suit was brought, the right 
of removal was given to a nonresident defendant 
whether he was an alien or a citizen of another 
state.®8 Conversely, the view was taken that a 
resident alien could not remove a suit against him 
by a citizen;®^ but there was also authority to the 
contrary.^® The statutory provision in question 
prevented the removal of a'suit by an alien against 
a citizen who was a resident of the state in which 
the suit was brought,®® removal by an alien joined 
as defendant with a resident citizen,and removal 
by a nonresident citizen joined as defendant with 
resident citizens in a suit by an alien.®® 

Corporations. Under the former statute, in de¬ 
termining the question as to removability by a de¬ 
fendant corporation where diversity of citizenship 
existed, in general the corporation was regarded 
as a resident of the state by which it was incorpo¬ 
rated;®® and, where the suit was brought in such 
state, it could not removed However, a corporation 
incorporated in one state did not become a resi¬ 
dent of another state in which suit was brought so 
as to prevent removal on the ground of diversity 
of citizenship merely because it did business in such 
other state,® notwithstanding it was organized 
to do business in such other state;® and, similarly, 
an alien corporation was not prevented from re¬ 
moving, as defendant, a suit by a citizen on the 
ground that it was not a nonresident merely be¬ 


cause it had an office, and engaged in business, 
in the state where suit was brought.^ 

§ 202. Intervener 

An Intervener in a suit, who becomes In substance 
a defendant, as where he contests the plalntlfTs claim, 
has the right of removal, where jurisdictional requIsFtes 
are present; but an intervener substantially represented 
by another party, under whom he claims. Is subject to 
such party’s disabilities as to removal. 

The status of an intervener as defendant with 
resultant right to remove has been recognized where 
he specially intervenes as defendant and in his 
pleading contests plaintiff’s claim to the property 
involved,® and also where he should originally have 
been made a party defendant and the original plain¬ 
tiff and original defendant join in attacking the 
intervener’s claim of interest in property involved 
in the suit.® So, also, it has been held that a party, 
not chargeable as a purchaser or assignee pendente 
lite, who intervenes, and who is the real party de¬ 
fendant, may remove where all the jurisdictional 
requisites are present.^ However, an intervener 
who is already substantially represented by one of 
the parties to the suit, under whom he claims, is 
subject to all the disabilities resting on that party, 
with respect to the right of removal;® and similar¬ 
ly, a person who intervenes merely to assist in the 
defense of the suit and to protect himself against 
liability for indemnifying the original defendant 
is subject to the disabilities of such defendant.® 

On the other hand, there is authority for the 
view that an intervener, whose ground for inter¬ 
vention is to enforce his own claim and only in¬ 
cidentally to oppose that of plaintiff, may not be 


46 P.2d 652—Oneto v. Consolidated 
Motor Lrines, D.C.N.T., 35 F.Supp, 
139. 

92. U.S.—^Rich V. Como Mills Co., D. 
C.Iowa, 300 F. 236. 

64 C.J. p 314 note 36. 

93. U.S.—Creagrh v. Equitable Life 
Assur. Soc. of United States, CC. 
Wash., 83 F. 849. 

94. N.C.—^Rooker v. Crinkley, 18 S. 

B. 66, 113 N.C. 73. 

64 C.jr. p 314 note 36. 

85. U.S.—^Best V. Great Northern 
R. Co., D.C.Mont, 243 F. 789. 

96. U.S.—Decker v. Southern R. Co., 

C. C.Ala., 189 P. 224. 

Mass.—^Long v. Quinn Bros., 102 N. 
E. 348, 216 Mass. 85. 

97. U.S.—Hackett v. Kuhne, aCJN. 
T., 167 F. 317. 

98. Mass.—^Pringle v. Storrow, 153 
N.E. 26, 266 Mass. 561, 49 A.L.R. 
1222. 

64 C.J. p 314 note 40. 

99. U.S.—^Patch V, Wabash R. Co., 


ni.. 28 S.Ct 80, 207 U.S. 277, 62 
L.Bd. 204, 

54 C.J. p 314 note 42. 

1 . U.S.—London v. Norfolk & W. 
Ry. Co., C.C.A.Va., Ill F.2d 127— 
Atlas Life Ins. Co. v. W. I. South¬ 
ern, Inc., C.C.A.Okl., 106 F.2d 668 . 
54 C.J. p 314 note 43. 

2m U.S.—Conn v. Chicago, etc., B. 

Co.. C.C.Iowa, 48 F. 177. 

64 C.J. p 314 note 44. 

3 . U.S.—^Baughman v. National Wa¬ 
ter-Works Co., C.C.MO., 46 F. 4. 

4. U.S.—^Baumgarten v. Alliance As¬ 
sur. Co., C.CCal., 163 F. SOL 

54 G.J. p 314 note 4L 

5. U.S.—^American Nat. Bank v. 
National Ben., etc., Co., C.C.C 0 I 0 ., 
70 F. 420. 

54 C.J. p 312 note 95. 

After interpleader by original de¬ 
fendant 

Where mutual benefit association 
I in response to suit brought against 
I it in state court filed a biU of In¬ 


terpleader and paid proceeds of life 
certificate claimed by Insured's next 
of kin into state court, intervening 
receiver of national bank to whom 
insured had assigned proceeds of cer¬ 
tificate after death of named benefi¬ 
ciary was held entitled by reason of 
assignment to removal of cause to 
federal court, since receiver was in¬ 
terested party and entitled to pro¬ 
ceeds of certificate.—Sovereign Camp, 
W. O. W., V. Smith, D.C.Ala., 7 F. 
Supp. 569. 

6 . U.S.—^Real Estate Loan Co. v. 
Brown, D.C.Ga., 23 F.2d 329. 

54 C.J. p 312 note 96. 

7. U.S.—Chase v. Beech Creek R. 
Co., C.C.Pa.. 144 F. 671. 

64 C.J. P 315 note 64. 

8 . U.S.—Neely v. (Planters' Nat. 
Bank of Clarksdale, D.CLMiss., 48 
F.2d 266. 

54 aj. p 314 note 47 [bj, p 815 note 
50. 

9. U.S.—Olds Wagon Works v. Bene¬ 
dict, Neb., 67 F. 1 , 14 C.CA- 285. 
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regarded as defendant and that an intervener 
who is a proper but not a necessary party to the 
suit cannot remove.^i Where removal is sought 
on the ground of diversity of citizenship, the inter¬ 
vener cannot remove where the necessary diversity 
does not exist.^^ 

Suit to which Indian party. Under special stat¬ 
ute to that effect, the United States may appear in 
and remove to the federal district court a suit to 
which a restricted member of the Five Civilized 
Tribes in Oklahoma, or a restricted heir or grantee 
of such Indian, is a party.i* 

Person denied right of intervention. There is 
authority for the view that a person who has 
been wongfully denied the right to intervene should 
be regarded as a party in respect of the question as 
to removal by him;l^ but a person not a party to 
the record who has not been permitted to intervene 
and has not applied to intervene cannot remove.i5 

§ 203. Added Party 

A new party brought In by the defendant, who seeks 
affirmative relief against him not involved in the orig¬ 
inal proceeding, may remove a cause, where the other 
Jurisdictional requisites are present; but a new party 
brought in to substitute for, or claiming under, another 
party is subject to the disabilities of such party as to 
removal. 

A new party, brought in involuntarily, by cross 
bill or cross complaint or otherwise, against whom 


defendants seek affirmative relief, not involved in 
the original proceeding, may remove for diversity 
of citizenship where the other jurisdictional requi¬ 
sites are present and a like rule has been ap¬ 
plied in respect of removal by an assignor where, in 
a suit by the assigptiee alone, defendant set up a 
counterclaim by which he sought to recover from 
the assignor.17 However, a party who is substitut¬ 
ed for another party,!^ or a party who, whether 
appearing voluntarily or brought in by a party, as¬ 
signs himself, by his pleading, on the side of one of 
the original parties,!^ oi; a purchaser pendente lite 
of property involved in the suit who is brought in,20 
is subject to all the disabilities of the party whose 
place he takes or under whom he claims, in respect 
of removal. Accordingly, a party who is brought 
in as a result of defendant’s allegation that the 
party so brought in is a necessary party, and who 
claims under plaintiff, is not to be regarded as a 
defendant but as a plaintiff and cannot remove.2i 
So, also, where defendant seeks to implead and to 
recover over against a third party for any sum for 
which the original defendant might be held liable, 
such third party cannot remove if the original de¬ 
fendant does not set up sufficient facts to charge 
such third party with liability and, where a city, 
in an action instituted against a resident contrac¬ 
tor and the city, filed a cross action impleading a 
nonresident surety which had agreed to hold the 
city harmless for claims based on the contractor's 
acts, the action is not removable by the surety.23 


10. U.S.—^In re San Antonio, etc., R. 
Co., aC.Tex., 44 F. 145. 

11. Wis—Jeffery v. Osborne, 129 N. 
W. 931, 145 ^Vis. 351. 

64 C.J. p 315 note 62. 

12. La.—^Baltimore, etc., Tel. Co. v. 
Morgran’s Louisiana, etc., R. etc., 
Co., 37 LcLAnn. 8 S3. 

llffect of intervention on removabil¬ 
ity of cause for diversity of citi¬ 
zenship srenerally see supra § 149. 

13. U.S.—{E*ish V. Kennamer, C.C.A. 
10, 37 F.3d 243, certiorari denied 
60 S.Ct. 350, 281 U.S. 744. 74 L.Ed. 
1167. 

Removability of suit arising under 
federal laws applicable to status 
and rights of Indians generally see 
supra § 62. 

14. U.S.—Hack V. Chicago, etc., R. 
Co., C.C.Ind., 23 P. 356. 

18. N.D.—State v. Barnes, 65 N.W. 
683, 6 350. 

16. U.S.—Corpus Juris quoted in 
Henry v. Rice, D.C.Mo., 74 P.Supp. 
222, 223—Corpus Juris dted in El¬ 
lis v. Peak, D.C.Tex., 22 F.Supp. 
908. 910. 

64 C.J. p 312 note 97. 


Corporation held not substitute de¬ 
fendant 

U.S.—McCann v. Bentley Stores 

Corp., D.C.MO., 34 P.Supp. 231. 
Waiver of irregularities in cross 
complaint 

Right of nonresident warrantor im¬ 
pleaded in action of trespass to try 
title commenced in state court to 
remove cause to federal district court 
could not be defeated on ground that 
complaint in cross action against 
warrantor failed to allege that war¬ 
rantor was doing business in the 
state, notwithstanding warrantor was 
not served in state court since war¬ 
rantor had right to waive service and 
ignore irregularity in allegations of 
complaint against him.—^Ellls v. 
Peak, D.C.Tex., 22 P.Supp. 908. 

17. U.S.—Consolidated Textile Corp. 
V. Iserson, D.C.N.T., 294 P. 289. 

54 C.J. p 312 note 98. 

18. U.S.—^McCann v. Bentley Stores 
Corp., D.C.Mo., 34 P.Supp. 231. 

54 C.J. p 314 note 47. 

Receiver of natioxial bank cannot 
be substituted as a party and re¬ 
move a suit instituted against the 
bank before his appointment, unless 
the bank might have removed the 
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suit.—Neely v. Planters* Nat. Bank 
of Clarksdale, D.C.Miss., 48 P.2d 266. 
64 C.J. p 314 note 47 [b]. 

New corporation on reorganization 
U.S.—^Enochs v. Pitcairn, D.C.Mo., 
65 P.Supp. 138. 

19. U.S.—^Nash v. McNamara, C.C. 
Nev., 146 F. 641. 

20. U.S.—Jefferson v. Driver, Ark., 
6 S.Ct. 729, 117 U.S. 272, 29 L.Ed. 
897. 

54 C.J. p 315 note 49. 

21. U.S.—^Nash V. McNamara, C.C. 
Nev., 145 P. 641. 

22. Tex.—Andrews v. Rice, Tex.Civ. 
App., 198 S.W. 666. 

23. U.S.—City of Waco, Tex., v. U. 
S. IPldellty & Guaranty Co., C.C.A. 
Tex., 76 P.2d 470. 

Reason for rule 

City’s cross action, constituted 
mere formal notice of pendency of 
suit for purpose of binding surety by 
result of trial not removable by sure¬ 
ty to federal court; but, even if con¬ 
sidered an action, it was not remov¬ 
able by surety, since it was in effect 
a joint impleading of resident con¬ 
tractor and nonresident surety.—City 
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However, a party not chargeable as a purchaser 
or assignee pendente lite, who is brought in, and 
who is the real party defendant, may remove where 
all the jurisdictional requisites are present.^^ 


Substitution refused. WTiere there was no im¬ 
propriety in a refusal to substitute or bring in as 
a party a person not originally named, such person 
cannot remove.25 


B. JOINDER OF PARTIES IN REMOVAL 


§ 204. In General 

In general, a Joint suit against several defendants 
cannot be removed to a federal court unless all nec¬ 
essary parties defendant who have been brought before 
the court join In the removal proceeding. 

In general, a suit on a joint cause of action 
against several defendants commenced in a state 
court cannot be removed to a federal court unless 
all defendants join in the removal proceeding,^® 
if the action presents a nonseparable controversy 
as to all of the defendants.^? However, a defend¬ 
ant, although charged jointly with other defendants, 
need not join or be joined in the removal if he 
has not been served with process or brought before 
the court2® Moreover, the rule requiring joinder 
applies only to necessary parties defendant, and not 
to merely nominal parties.29 

Manner of effecting joinder. It has been held 
to be a simple and effective means of adequately 
satisfying the requirements of joinder of defendants 
that one defendant file his petition for removal and 
the remaining defendants file their consents to join 
in such petition;®® and the petition is not defective 
because all defendants did not actually join in it and 
its verification.®! 

§ 205. Proceedings against Persons Denied 
Rights Secured by, or Having De¬ 
fenses under, Civil Rights Laws 

The removability of civil suits or criminal prose¬ 


cutions where a person is denied or cannot enforce 
rights secured to him by the ci\dl rights laws gen¬ 
erally is discussed supra §§ 92-98. 

Examine Pocket Parts for later cases. 

§ 206. Suit between Citizens of Same State 
Claiming Land under Grants of 
Different States 

Removability generally of suits between citizens 
of the same state claiming land under grants of 
different states is discussed supra §§ 99, 100. 

Examine Pocket Parts for later cases. 

§ 207. Suit Arising under Constitution or 
Law or Treaties of United States 

A suit cannot be removed as one arising under the 
Constitution or laws or treaties of the United States un¬ 
less all necessary defendants who have been brought 
into court Join In seeking removal. 

Suits arising under the Constitution or laws or 
treaties of the United States, subject to removal 
under the general statute providing for the removal 
of such suits, as discussed supra §§ 45-77, cannot 
be removed as a suit so arising unless all defend¬ 
ants join in seeking removal,®® except, perhaps, 
where certain parties defendant may be disregard- 


of Waco, Tex., v. .XT. S. Fidelity & 
a-uaranty Co., supra. 

24. U.S.—Jackson, etc., Co. v. Pear¬ 
son, C.C.Ky., 60 P. 113. 

25. tJ.S.—Bertha Zinc, etc., Co. v. 
Carlco, C.C.Va, 61 F. 132. 

26. U.S.—Wright v. Missouri Pac. 
R. Co., C.C.A.Ark., 98 P.2d 34— 
Ballen v. Deitrick, C.C.A.Mass., 84 
P.2d 376, certiorari denied Deitrick 
V. Bailen, 67 S.Ct. 44, 299 U.S. 679, 
81 L.Bd. 427—^Board of Directors of 
Crawford County Levee Dlst v. 
Whiteside, D.C.Ark., 87 F.Supp. 69 
—Smith V. Waldemar, D.C.Tenn., 
86 F.Supp. 36—Weatherford v. 
Radcliffe, D.CS.C,, 63 F.Supp. 107 
—Heckleman v. Yellow Cab Transit 
Co., D.aiU., 45 F.Supp. 984—Stan- 
gai^ Dickerson Corp. v. United 
Electrical Radio & Ma.chine Work¬ 
ers of America, Local 1218, D.C. 


N.J., 33 F.Supp. 449—Hillis v. Rice, 
D.C.Mo., 25 F.Supp. 813. 

N.Y.—In re Hungerford’s Estate, 35 
N.Y.S.2d 691. 178 Misc. 650. 

27. U.S.—Morris v. Argo-Collier 
Truck Line, D.C.Ky., 39 P.Supp. 
602. 

Who could remove with respect to 
separable controversies see supra 
§ 168. 

28. U.S.—Wright v. Missouri Pac. 
R. Co., C.C.A-Ark., 98 P.2d 34— 
Heckleman v. Yellow Cab Transit 
Co., D.C.I11.. 45 F.Supp. 984. 

29. U.S.—Ballen v. Deitrick. C.C.A. 
Mass., 84 F.2d 375, certiorari denied 
Deitrick v. Bailen, 57 S.Ct 44, 299 
U.S. 679, 81 L.Ed. 427. 

Party held <^eoessar7 party** 

U.S.—^Bailen v. Deitrick, supra. 

80. U.S.—Stangard Dickerson Corp. 
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V. United Electrical Radio & Ma¬ 
chine Workers of America, Local 
1218, D.C,N.J., 33 P.SUPP. 449. 

31. U.S.—Stangard Dickerson Corp. 
V. United Electrical Radio & Mar 
chine Workers of America, Local 
1218, supra. 

32. U.S.—Sheets v. Shamrock Oil & 
Gas Corp., C.C.A.Tex., 115 F.2d 
880, certiorari granted Shamrock 
Oil & Gas Corp. v. Sheets, 61 S. 
Ct 739, 812 U.S. 675, 85 L.Ed. 1116, 
affirmed 61 S.Ct. 868, 312 U.S. 100, 
85 LEd. 1214—Driscoll v. Burling- 
ton-Bristol Bridge Co., D.C.N.J., 82 
F.Supp. 976—Edelstein v. New 
York Life Ins. Co., D.C.N.Y., 30 F. 
Supp. 1—^Metcalf v. Bardo Coal Co., 
D.C.Ky., 28 F.Supp. 1—Hillis v. 
Rice, D.C.MO., 25 F.Supp. 813—Cor- 
pus Juris dted In Belcher v. ^tna 
Life Ins. Co., D.C.Tex., 3 F.Supp. 



§§ 207-210 REMOVAL 

ed because they are merely nominal defendants ;33 
and this is so, even though the federal question 
affects only one party.^^ However, where one or 
more of several defendants sued on a joint cause of 
action which is removable have been served with 
process or otherwise brought into court, the de¬ 
fendant or defendants so served or brought in may 
remove, even though the other defendant or de¬ 
fendants who were not served or brought in do not 
join.35 

§ 208, Diversity of Citizenship or Allegiance 

Generally, where the sole ground of removal Is dN 
versity of citizenship, all the parties named In the plain- 
tifTs pleading, who are on the opposite side of the con¬ 
troversy to him, must Join In the application for removal. 

Subject to the rules discussed infra §§ 209-211, it 
is the general rule that, where the sole ground of 
removal is that the only controversy in the suit is 
between citizens of different states, all the parties 
named in plaintiffs pleading, who are on the oppo¬ 
site side of the controversy to him, must join in 
the application for removal.36 The right to re¬ 
move may be exercised by defendant without the 
assent of plaintiff.^^ 


OF CAUSES 76 O.J.S. 

§ 209. -Suits in Which Aliens Are Par¬ 

ties in General 

A suit to which an alien Is a party cannot be re¬ 
moved unless all the parties on the opposite side of the 
controversy to that of the plaintiff join in the applica¬ 
tion. 

If a suit to which an alien is a party is remov¬ 
able, it cannot be removed unless all the parties on 
the opposite side of the controversy to that of plain¬ 
tiff join in the app-licatiomSS 

§ 210. - Party Not Served with Process 

and Not Brought into Court 

Where one or more of several defendants Jointly 
charged have been served with process or brought into 
court, such defendant or defendants may remove, even 
though the other defendants were not served or brought 
In and do not Join In the proceeding. 

Where one or more of several defendants sued 
on a joint cause of action which is removable have 
been served with process or otherwise brought into 
court, defendant or defendants so served or brought 
in may remove, even though the other defendant or 
defendants were not served or brought in and do 
not join in the proceeding.33 


809, 810—^Town of Fairfax, Okl., v. 

Ashbrook, D.C.Okl., 3 F.Supp. 345. 
54 aJ. p 315 note 70. 

Parties held real and necessary par¬ 
ties 

(1) Where employees brought class 
suit against employer and union to 
determine whether written check-off 
authorization for payment by em¬ 
ployer to union of employees’ union 
dues was revocable by employees 
after umon was expelled from na¬ 
tional union, employer was not a 
stakeholder or a nominal or formal 
party in nature of which Joinder was 
unnecessary, since employer was 
committed to perform positive duty 
of collecting dues pursuant to au¬ 
thorizations as a continuing obliga¬ 
tion if Judgment were found in favor 
of union.—John Hancock Mut. Life 
Ins. Co. V. United Office & Profes¬ 
sional Workers of America, D.C.N.J., 
93 F.Supp. 296. 

(2) Where city, in suit to enforce 
state statutory liens of street im¬ 
provement bonds, made receiver of 
national bank in llQuidatlon, which 
held a mortgage against property to 
which city’s lien attached, a defend¬ 
ant in his official capacity, failure 
of property owner to Join in receiv¬ 
er's petition for removal to federal 
court was held fatal to removal pro¬ 
ceedings, since property owner was a 
necessary party to suit.—City of 
Corbin v. Varden, D.aKy., 18 F.Supp. 
531. 

<3) Other parties held not nom¬ 
inal parties.—Buffalo Cons. Inde¬ 


pendent School Dist. V. Cross, I>.C. 
Iowa, 7 F.2d 491—64 C.J. p 316 note 
70 [a]. 

33. U.S.—City of Corbin v. 'Varden, 
D,C.Ky., 18 F.Supp. 631. 

54 C.J. p 316 note 71. 

34- U.S,—Hillis V. Rice, D.C.Mo., 26 
F.Supp. 818—^Town of Fairfax, 
Okl., v. Ashbrook, D.C.Okl., 8 P. 
Supp. 345. 

Federal corporation 
Where cause of action against all 
defendants was Joint, defendant fed¬ 
eral intermediate credit bank, capi¬ 
tal stock of which was owned entire¬ 
ly by federal government, could not 
remove case to federal court without 
Joinder of other defendants.—^Belcher 
V. .ffltna Life Ins. Co., D.C.Tex., 3 
F.Supp. 809, 

35. U.S.—^Driscoll v. Burlington- 
Brlstol Bridge Co., D.C.N.Y., 82 P. 
Supp. 975. 

TXo Information as to service of other 
defendants 

Where petitioners for removal of 
cause had no Information from of¬ 
ficial record that other defendants 
had been served at time petition was 
filed, they were JustiJfied in disregard¬ 
ing other defendants in filing the pe¬ 
tition.—^Driscoll V. Burlington-Bristol 
Bridge Co., supra. 

36. U.S.—Sheets v. Shamrock Oil & 
Gas Corp., C.aA.Tex., 116 P.2d 880, 
affirmed Shamrock Oil & Gas Corp. 
V. Sheets, 61 S.Ct. 868, 312 U.S. 100, 
85 L.Hd. 1214—Board of drectors 
of Crawford County Levee List. v. 
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Whiteside, DJC.Ark., 87 P.Supp. 69 
—Smith V. Waldemar, I>.C.Tenn., 
85 P.Supp. 36—Goodall Worsted Co. 
V. Bardach, D.C.Me., 69 P.Supp. 697 
—Johnson v. Marsh, D.C.Neb., 49 P. 
Supp. 137—^Barfield v. Southern Ry. 
Co., D.C.S.C., 47 P.Supp. 684—^Hens¬ 
ley V. Green, D.C.S.C., 36 P.Supp. 
671—^Town of Fairfax, Okl., v. Ash¬ 
brook, D.C.Okl., 8 P.Supp. 345. 

54 C.J. p 316 note 76. 

All nonresident defendants must 
Join in petition for removal of cause 
to federal court, in order that re¬ 
moval may be accomplished.—Mis¬ 
souri Pac. R. Co. V. Foreman, 119 
S.W.2d 747, 196 Ark. 636. 

37. U.S.—^Elraut v. Worthington 
Pump & Machinery Corporation, 
D.C.N.T., 1 P.Supp. 307. 

38. U.S.—Companla Mlnera v. Amer¬ 
ican Metal Co., D.C.Tex., 262 P. 
183. 

54 C.J. p 316 note 77. 

Removability of suits to which alien 
is party see supra S 103. 

39. U.S.—Creek Indians Nat Council 
V. Sinclair Prairie Oil Co., C.C,A 
OkL, 142 P.2d 842, certiorari de¬ 
nied 66 S.Ct 269, 328 U.S. 781, 89 
L.Ed. 624—^Phillips v. Manufactur¬ 
ers Trust Co., C.aA.Idaho, 101 P.2d 
723—Wright v. Missouri Pac. R. 
Co., C.CA-Ark., 98 P.2d 34—Hane 
V. Mid-Continent Petroleum Cor¬ 
poration, D.C.Okl., 47 lP.2d 244— 
Smith V. Waldemar, D.C.Tenn., 85 
P.Supp. 36—Wells V. Irwin, D.C. 
Tex., 43 F.Supp. 212, affirmed, C.C. 
A., 182 P.2d 816—Morris v* Argo- 
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§ 211. -Nominal or For mal, Improper, 

and Unknown Parties 

Failure of nominal or formal, or unnecessary and 
Improper, or unknown, parties defendant to Join In a 
removal application will not prevent removal. 

It has been held or recognized that failure to 


join in the application to remove, on the part of 
nominal or formal,^® or unnecessary and improp¬ 
er,parties defendant, or on the part of defend¬ 
ants who are described in plaintiffs pleading as un- 
kno\\Ti,^2 Js not of itself sufficient to prevent re¬ 
moval. 


XIIL PROOBEDNGS TO PEOCUBE, AND EFTEOT OP, EEMOVAL 


A. IN GENERAL 


§ 212. In General 

The procedure for removal Is governed by federal 
statutes, which must be fully and strictly complied with. 

The federal statutes control as to the procedure 
for removal.^5 The mode of procedure authorized 
by Act of March 3, 1911, c 231, § 29, 36 U.S.St at 
L. p 1905, 28 U.S.C.A. § 72, was repealed on Sep¬ 
tember 1, 1948, and was replaced by an entirely 
different method for the removal to the United 
States district courts of cases instituted in the 
state courts.^ Inasmuch as the right to remove 
a cause from a state court to a federal court is 


purely statutory, such right must be exercised in ac¬ 
cordance with the statute conferring it,^® and in 
order to effect a transfer of jurisdiction all the 
requirements of the statute prescribing the pro¬ 
cedure therefor must be complied with.^® The ne¬ 
cessity of such compliance cannot be obviated by 
stipulation or consent of the partieB.^*^ Where, how¬ 
ever, no objection to the proceedings is made by 
a party, the federal court will not of its own motion 
inquire as to the regularity of the means by which 
the removal was effectuated.^® An application of 
this kind is not a mere pro forma one, but rests 
in the sound judgment of the courts.^® 


Collier Truck Line. B.C-Ky., 89 F. 
Supp. 602—Philipbar v. Derby, D. 
C.N.Y., 11 F.Supp. 709, affirmed, 
C.C.A., 86 F.2d 27. 

64 C.J. p 316 note 80. 

Effect of removal see infra SS 287- 
241. 

Failure to serve process or to bring 
defendant into court as affecting 
removai>llity see supra 9 150. 
Removability of joint cause of action 
in general see supra §9 145-147. 
Beason for rule 

**The defendant not served may 
never be served, or may be served 
after the time has expired for the 
defendant who haa been served to 
apply for a removal, and unless the 
latter can make an effective applica¬ 
tion alone, his right to removal may 
be lost.”—^Pullman Co. v. Jenkins, 
CaL, 69 S.Ct. 347, 350, 306 U.S. 634, 83 
L.Ed. 334—54 C.J. p 316 note 80 [a]. 
Ronresldent motorists 
Under' state statutes making sec¬ 
retary of state agent of nonresident 
motorist for service of process, non¬ 
resident truck owner and truck driv¬ 
er who did not actually receive no¬ 
tice of pendency of action were nev¬ 
ertheless before the state court so 
that the text rule is Inapplicable. 
—^Morris v. Argo-Colller Truck Line, 
D.OjB^y., $9 F.<Supp. 602. 

General appearaaoe 
Where nonresident defendants* at¬ 
torney wrote letter to plaintiff's at¬ 
torney stating that defendants’ at¬ 
torney represented defendants and 
would serve answer in few days, 
and letter notifying plaintiff’s at¬ 
torney that, if he would indulge de¬ 


fendants* attorney a few days, de¬ 
fendants' attorney would file answer 
or demur, defendants entered a “gen¬ 
eral appearance” within state court 
rule relating to notice of appearance 
or retainer, and, hence, fact that 
defendant did not join in petition for 
removal from state to federal court 
of action which was brought against 
defendant and another nonresident on 
a joint tort rendered removal im¬ 
proper.—^Hensley v. Green, D.C.S.C., 
86 F.Supp. 671. 

40. U.S.—Shattuck v. North British, 
etc.. Ins. Co., Ean., 68 F. 609, 7 
C.C..Am 386. 

54 C.J. p 316 note 83. 

Disregarding formal, unnecessary, 
or improper parties in determining 
diversity of citizenship generally 
see supra 99 130-151. 

41. U.S.—Cooke V, Seligman, C.C. 
N.Y., 7 F. 263, 17 Blatchf. 452. 

54 C.J. p 316 note 84. 

42. U.S.—Walker v. Richards, C.C. 
Minn., 55 F. 129. 

43. U.S.—Texas Emp. Ins. Ass’n v. 
Felt, aCJLTex., 150 F.2d 227. 160 
A.L.R. 931—(Eueck v. Northwestern 
Mut Life Ina Co., D.C.N.Y., 2 F. 
Supp. 400. 

44. U.S.—Kramer v. Jarvis, D.C. 
Neb., 81 F.Supp. 360. 

45. U.S.—Coco V. Altheimer, D.C. 
La., 46 F.Supp. 321—^Partridge v. 
Bond, D.C.Va, 17 F.Supp. 257— 
Daugherty v. Western Union Tel. 
Co., C.C.Ind., 61 P. 138. 

46. U.S.—Wabash Western Ry. v. 
Brow, Mich., 17 S.Ct 126, 164 U.S. 
271, 41 LJBd. 431—Ex parte Bopst, 


C.C.A.Va, 96 P.2d 828—Merz v. 
Dixon, D.C.Kan., 95 F.Supp. 193— 
Laffoon v. J. M. Farrln & Co., D.C. 
Mo., 67 F.Supp. 908—^Peavey v. 
Reed Co., D.C.N.Y., 41 F.Supp. 361 
—^Bluffton Real Estate Co. v. Wy- 
song, D.O.S.C., 24 F.Supp. 344. 

N.J.—^Eckel V. Shell Eastern Pe¬ 
troleum Products, 167 A. 869, 113 
N.J.Ba. 498. 

54 C.J. p 317 note 87. 

Showing on record 

(1) Before defendant can avail 
himself of statutory right of re¬ 
moval, he must show on record case 
which comes within provisions of the 
statute. 

U.S.—^Reeves v, American Brake Shoe 
Co., D.C.MO., 74 F.Supp. 897. 

N.J.—George Weston, Limited, v. 
New York Cent R. Co., 181 A. 18, 
115 N.J.Law 564—Eckel v. Shell 
Eastern Petroleum Products, 167 
A. 869, 113 N.J.Bq. 498. 

(2) The facts necessary for federal 
jurisdiction must, in some form, af¬ 
firmatively appear in the record.— 
Nichols v. Southern Pac. Co., 136 P.2d 
332, 58 Cal.App.2d 91. 

47, U.S.—^Parkersburg First Nat 
Bank v. Prager, W.Va., 91 F. 689, 
34 C.C.A. 51—^Kingsbury v. Kings¬ 
bury. C.aill., 14 F.Cas.No.7,817, 3 
Biss. 60. 

Consent of parties as creating right 
of removal see supra 9 3. 

48. U.S.—^Mackay v. Uinta Develop¬ 
ment Go., Wyo., 33 S.Ct 688, 229 
U.S. 173, 57 L.Ed. 1188. 

I 49. N.Y.—Plunkett v. Bain, 259 N.Y. 
I tL 918. 144 Misc. 923—Masters w. 
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Applicability of federal rules of procedure. 
Where an action was removed to the federal court 
prior to the effective date of the federal rules 
of civil procedure, and after that date the parties 
endeavored to comply with the rules, the rules, 
rather than the former procedure, applied.50 

§ 213. Second Application 

After denial of an application for removal, no sec¬ 


ond application can be made on the same ground. Where 
an application Is pending and a second one Is made, 
any removal must be on the latter. 

Where an application for removal has been made 
and denied, no second application can be made on 
the same ground.®^ Where an application is made 
while a former application is pending and not yet 
acted on, a removal may be had, if at all, only on 
the second application.^^ 


B. CAUSES FOEMERLY REMOVABLE 0^ APPLICATION TO STATE COURT 


1. Mode of Application 


§ 214. Suits Arising Under Federal Constitu¬ 
tion, Laws, or Treaties, or Involving 
Diversity of Citizenship 

Under the former statute, application for removal 
on the ground that the cause arose under the federal 
Constitution, laws, or treaties, or because of diversity 
of citizenship, could be made only to the state court. 

Under the former statute, 28 U.S.C.A. § 72, re¬ 
pealed by Act of June 25, 1948, c 646, § 38, 62 
U.S.St at L. p 869, 28 U.S.C.A. § 1446, providing 
that a party entitled to remove a cause from a 
state court to a federal court on the ground that it 
arises under the federal Constitution, laws, or 
treaties, or because of diversity of citi2enship, but 
not on account of prejudice or local influence, might 
do so by filing in the suit in the state court a 
petition and bond for removal, giving written notice 
thereof before filing them, the method of removal so 
prescribed was exclusive,®^ and a removal on such 
ground could not be granted on a petition to the 
federal court to which the cause was sought to be 
removed.54 

§ 215. -Petition 

a. In general 


b. Allegations as to particular matters 
c Amendment 

a. In General 

The petition provided for by the former statute, to 
be filed in the state court, was required to state facts 
Justifying a removal and to comply with statutory re¬ 
quirements, such as that of verification. 

The petition required by the former statute, 28 
U.S.C.A. § 72, to be presented to the state court 
for the removal from a state court to a federal court 
of a suit arising under the Constitution, laws, or 
treaties of the United States, or in which there 
was diversity of citizenship, was indispensable to 
proceedings to effect a removal of such a suit,5® 
and a mere motion to remove was not sufficient.^® 
Moreover, a petition showing a right of removal 
on one ground would not justify removal on an- 
other.57 The petition performed the office of a 
pleading,®® but it could not usurp the ftmction of a 
demurrer,®® and did not have the effect thereof,' as 
searching the record,®® The petition, when filed, 
became part of the record in the cause.®i While 
it has been said that the petition and bond were 


Traders* Nat. Bank of Hochester, 
220 N.T.S. 499. 129 MIsc. 133. 

50. U.S.—^Baker v. Sisk, D.C.Okl., 1 
232, 

61. N.C.—Powell V. Watkins, 90 S.B. 

207, 172 N.C. 244. i 

Second removal see snpra S 8. 

sa. Tex.—St. Louis, etc., K. Co. v. 
West Bros., Civ.App., 169 S.W. 142. 

53, U.S.—Corpus Otiris q.iioted in 
City of Buffalo v. Spann Realty 
Corp., D.C.N.T.. 80 P.Supp. 171, 
173. rehearing denied 81 F.Supp. 
507, aOLnned, C.A., City of Buffalo 
V. Plainfield Hotel Corp.. 177 P.2d 
425, certiorari denied 70 S.Ct 795, 
339 U.S. 942. 94 L.Ed. 1358—Thom¬ 
as V. Delta Land, etc., Co., D.C. 
N«v., 26« P. 758. 

Procedure for removal as dependent 


on statutes In general see supra 

§ 212 . 

64. U.S.—Corpus Osiris quoted Is. 
City of Buffalo v. Spann Realty 
Corp., D.C.N,Y., 80 P.Supp. 171, j 
173, rehearing denied 81 F.Supp. 
607, affirmed C.A., City of Buffalo 
V, Plainfield Hotel Corp., 177 P.2d 
426, certiorari denied 70 S.Ct. 795, 
339 U.S. 942, 94 L.S:d. 1358. 

54 C.J. p 317 note 96. 

65. U.S,—Bluffton Real Estate Co. 
V. Wysong, D.C.S.C., 24 F.Supp. 
344. 

Okl.—Guyer v. London, 102 P.2d 876, 
187 Old. 326. 

54 C.J. p 317 note 98. 

Necessity of compliance with statu¬ 
tory requirements as to procedure 
in general see supra S 212. 

56. U.S.—Nelson y. Black Diamond 
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Mining Co., D.aKy., 237 P. 264— 
Key V. West Kentucky Coal Co., 
D.CKy., 237 P. 268. 

57. U.S.—Wallenburg v. Missouri 
Pac. R. Co., C.C.Neb., 159 P. 217. 

HI.—People V. St Louis, 180 N.B. 
366, 297 HI. 199. 

58. N.J.—Schlenk v. Lehigh Val. R. 
Co.. 47 A.2d 333, 138 N.JJBq. 130— 
George Weston, Limited, v. New 
York Cent R. Co., 181 A. 18, 116 
N.J.Law 664. 

65. U.S.—^Reese v. Southern R. Co., 
D.GGa., 26 P.2d 367. 

60. N.C.—Erskine Motors Co. v. 
Chevrolet Motor Co., 106 S.B. *420, 
180 N.C. 619.- 

61. N.J.—G^^orge Westop, Limited, 
V. New York Cent R. Co., 181 
A. 18, 115 N.J.Law 564—J^lckel v. 
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not process, or in the nature of process, by which 
parties were brought before the federal court,®^ a 
petition and bond for removal were held to be in 
the nature of process®® to transfer a case from the 
state court to the federal court and to bring the 
parties before the federal court they were not 
defensive to an action within the scope and mean¬ 
ing of a state statute with respect to the appoint¬ 
ment of a guardian ad litem for a minor defendant.®^ 
Ordinarily, the averments of the petition prevailed 
over those of the prior pleadings,®® except the state¬ 
ment of the sum or value of the subject matter of 
the application.®7 

Form and sufficiency. The petition for removal, 
being in essence a written application addressed to 
the state court for the removal of the cause to the 
federal court,®® was required to set forth, in com¬ 
plete detail,®® facts which justified a removal and 
gave jurisdiction to the federal court to which the 
removal was sought,*^® at least in so far as such 
facts did not already appear in the record,^^ and 
to specify the ground relied on for removal;^® but 


it did not need to show that the time for removal 
had not expired.^® An aflSdavit filed with the peti¬ 
tion was to be taken as part thereof.^^ 

A strict construction of the language employed 
in the petition was required ;75 it was not enough to 
allege in terms that the case was removable or be¬ 
longed to one of the classes of causes enumerated 
by the removal statute."*® The facts were required 
to be stated specifically and positively,^^ and clearly 
and imequivocally,^® and not left to inference;^® 
nor was it proper to state them merely on informa¬ 
tion and belief®® or by way of conclusion ;®i but no 
precise or technical form was required.®® A gen¬ 
eral allegation in the language of the statute was in¬ 
sufficient.®® The petition was required to aver that 
the suit was duly commenced in the state court,®^ 
and to state specifically that a controversy existed 
between the parties,®® but it did not need to allege 
that the petitioning party had a just cause or de¬ 
fense.®® It seems that the petition should have al¬ 
leged that proper notice of its filing had been 
given,®7 but the omission of such allegation did not 
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.Cockrell, Ky., 232 U.S. 146, 34 S. 

Ct 278, 68 L.Bd. 644—^Hans v. Rail¬ 
way Exp. Agency, D.C.Mo., 60 P. 
Supp. 666—Kirby v. Parker, D.C. 
Okl., 68 F.Supp. 309—^Heckleman v. 
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F.Supp. 984. 

Ga.—^Meeks v. Adams Louisiana Co„ 
19 S.E.2d 626, 193 Ga. 680. 

N.J.—In re Law, 186 A. 628, 14 N.J. 
Misc. 693—George Weston, Limit¬ 
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167 A. 869, 113 N.J.Bd. 498. 

64 C.J. p 817 note 5. 

Petltloa. held snffideat 

U.S.—^Hogue v. Strieker Land & Tim¬ 


ber Co., D.CMiss., 2 F.Supp. 905, 
affirmed, C.C.A., 69 'F.2d 167, modi¬ 
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denied 70 P.2d 722, certiorari de¬ 
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L.Ed. 686. 

Petition held SnsnfEloient 

Iowa—Carey v. District Court of 
Jasper County, 285 N.W. 236, 226 
Iowa 717. 

Mich.—^Federal Land Bank of St. 
Paul V. Von Zellen, 275 N.W. 818, 
282 Mich. 199. 

71. N.J.—George Weston, Limited, 
V. New York Cent. R. Co., 181 A 
18, 116 N.J.Law 564—Eckel v. Shell 
Eastern Petroleum Products, 167 
A 869, 113 N.J.Eq. 498. 
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D.C.N.Y., 27 F.Supp. 482, 
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F.Supp. 538. 

76. U.S.—Chesapeake, etc., R. Co. v. 
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116 N.J.Law 564. 
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Misc. 593—George Weston, Limit¬ 
ed, V. New York Cent R. Co., 181 
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132. 
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R. Co., C.C.Iowa, 116 F. 444. 
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invalidate the petition.^® A petition by a foreign 
corporation did not need to allege that it had a 
permit to do business in the state.^® The petition 
might assail, as false and fraudulent, allegations of 
plaintiff’s bill or complaint which prima facie would 
prevent removal but allegations which amounted 
merely to a traverse of the facts alleged in plain¬ 
tiff’s pleadings were not sufl&cient^i 

Defects and omissions, A petition filed in the 
state court for the removal of a cause which in 
substance showed good ground for removal was not 
to be denied merely because it imperfectly alleged a 
jurisdictional fact,^^ a petition which alleged 
facts from which the removability of the cause ap¬ 
peared was not fatally defective merely because it 
was based on an erroneous ground^^ or omitted 
proper punctuation, where the meaning was never¬ 
theless clear.84 A petition \v 2 ls not insufficient, or 
fatally defective, because the prayer referred to a 
wrong statute,^^ or asked for removal to a division 
of the federal district which did not exist, but cor¬ 
rectly designated the city where the court in one 
of the divisions w^as held,®® or because the petition 
did not contain a specific prayer for removal, where 
the object and purpose of the petition were un¬ 
mistakable ,‘®7 and a petition showing the existence 
of a separable controversy which rendered the 
cause removable was not bad because it prayed only 
for removal as to petitioners instead of for the 
removal of the whole cause.®® 

An omission from the petition of a jurisdictional 


fact would be cured, if such fact appeared in an 
accompanying af&davit,®® or on the face of the 
record of the state court but where a cause was 
remanded to the state court because of a defect 
in the petition for removal, an allegation in an 
amended bill or complaint, subsequently filed, did not 
cure such defect^ A petition for removal by fewer 
than the whole number of defendants was fatally 
defective, in the absence of any showing of a sepa¬ 
rable controversy or that the other defendants were 
merely formal or nominal parties,® or in the absence 
of any reason for such nonjoinder.^ The fact that 
a petition did not mention a particular ground for 
removal did not preclude removal on that ground 
where it appeared on the face of the complaint and 
was specified in the aflSdavit filed with the peti¬ 
tion.® 

Execution, A petition for removal might be 
signed either by petitioner or by his attorney in fact 
or in law;® and, where petitioner was a corpora¬ 
tion, execution of the petition in its behalf by one 
on whom original process in the cause was served 
as the duly authorized agent of the corporation was 
sufiScient^ 

Verification, Under the express requirements of 
the statute, the petition for removal was required 
to be verified;® and a petition which was not veri¬ 
fied was properly denied.® The necessity for veri¬ 
fication applied, of course, only to statements of 
fact.i® Verification on knowledge, information, and 
belief was held sufficient,^! as was a verification 
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Ark.—^Missouri Pac. R. Co. v. Fore¬ 
man, 119 S.W.2d 747, 196 Ark. 636. 

Ga.—^Fowlkes v. Ray-OVac Co., 183 
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V. Charleston & W, C. Ry. Co., 175 
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Corporation, 169 S.E. 270, 46 Ga. 
App. 791. 

K.C.—Tate v. Southern Ry. Co., 169 
S.B. 816, 205 N.C. 61. 
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98. U.S.—La Belle Box Co. v. Strick¬ 
lin, Ohio, 218 F. 629, 134 C.CJL 
267. 

S3. U.S.—Canal, etc., Sts. R. Co. v. 
Hart La., 5 S.Ct 1127, 114 U.S. 664, 
29 LiJSd. 226. 
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L.Ed. 693. 
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96. U.S,—^Hodge v. Chicago, etc., R. 
Co., Mo., 121 F. 48, 67 C.C.A. 388. 

97. U.S,—Kelley^s Adm'r v. Abram, 
D,C.Ky., 20 F.Supp. 229. 

98. U.S.—Northern Pac. Terminal 
Co. V. Lowenberg, aC.Or., 18 F. 
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96, 49 L.Ed. 969. 
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Filing transcript of record see in¬ 
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9. Ill.—Gregory v. Suburban Realty 
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D.C.MO., 9 P.2d 83—Murray v. 
Southern Bell Tel., etc., Co., D.C. 

S. C., 210 F. 925. 
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stating merely that the affiant “verily believes” the 
matters stated in the petiticxn to be true;i2 q nd an 
affidavit that the allegations of the petition were true 
to affiant’s own knowledge, except such as were 
therein stated on information and belief, and as to 
such matters that he believed them to be true, was a 
sufficient verification,!^ even though neither the peti¬ 
tion nor the verification showed which matters were 
stated on personal knowledge and which, if any, 
were on information and belief-!^ Verification by 
the attorney for petitioner was ordinarily sufficient,!® 
especially where petitioner was a corporation.!® A 
defective verification might be ordinarily corrected 
by filing an amended affidavit!^ 

Mode of attacking petition. Objection to a de¬ 
fective or insufficient petition for removal might be 
made orally, and did not need to be in writing.!® A 
petition which was insufi&dent because of the failure 
to allege an essential fact might be attacked by de¬ 
murrer;!® but it was equally proper for the party 
resisting removal merely to submit the application on 
the defective petition.®® The want of a proper 
verification could not, however, be raised by a 
general demurrer.®! 

Waiver of objection. Merely formal and modal 
defects in a petition for removal were waived by 
failing to object thereto.®® Thus, the omission to 
sign the petition was waived unless objection on the 
ground thereof was made in the state court®® 

Conditional petition, A petition requesting a re¬ 
moval of the cause on a particular contingency, as 
in case a pending motion should be denied or a plea 
in abatement not sustained, was bad.®^ 

Second removal. When a cause had been removed 


and remanded, the original petition for removal was 
functus officio and so could not be used as the basis 
of a second removal when plaintifFs pleadings were 
so amended that a right to remove the cause ap¬ 
peared,®® but a new petition, addressed to the 
amended pleading, was necessary.®® 

h. Allegations as to Particular Matters 

(1) Differences of citizenship 

(2) Existence of federal question 

(3) Amount or value in controversy 

(1) Differences of Citizenship 

(a) In general 

(b) Citizenship of corporation 

(c) Fraudulent joinder of parties 

(d) Separable controversy 

(a) In General 

A petition for removal on the ground of diversity 
of citizenship, filed In the state court under the former 
statute, was required to contain sufficient allegations 
as to the citizenship of the parties to Justify removal 
on that ground. 

Under the farmer statute, when the removal of 
a cause from a state court to a federal court was 
sought by a nonresident defendant because of dif¬ 
ference of citizenship, the petition for removal filed 
in the state court was required to show that both 
such nonresidence and difference of citizenship ex¬ 
isted at the commencement of the suit,®'^ and that 
they still existed at the time when the petition was 
filed,®® unless such facts appeared in the pleadings 
or elsewhere on the record of the state court;®® but 
nonresidence and citizenship might ordinarily be 
stated as conclusions, without setting forth the facts 
on w'hich they depended.®® It was held sufficient to 
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Ky.—Herron v. Bates, etc., Constr. 
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allege merely that defendant was, and at the com¬ 
mencement of the suit had been, an alien or a 
citizen of another state than that in -which the suit 
was brought, without also alleging that he was 
a nonresident of the latter state,but there was au¬ 
thority to the contrary.32 An allegation by a non¬ 
resident defendant that he was a citizen of another 
state and that plaintiff and defendant were citizens 
of different states -was sufficient without an allega¬ 
tion of the state of plaintiffs residence.^3 

A showing that the citizenship had been diverse 
at a time prior to the commencement of the suit was 
not sufficient, although it was also shown to be 
diverse at the time of filing the petition but a 
petition for removal filed by an interv^ener simul¬ 
taneously w’ith his petition of intervention was suffi¬ 
cient when it alleged a difference of citizenship in 
the present tense.35 The citizenship of each defend¬ 
ant was to be separately alleged.26 It was not suffi¬ 
cient to allege that a copartnerships7 or the board 
of trustees of a state institution^^ was a citizen 
of a designated state, without naming the members 
individually, or that a party suing or sued in a 
representative capacity was in such capacity a 
citizen of a specified state.^® 

Mere description of a party as a citizen of a 
designated state, without alleging that he was such 
citizen, was not sufficient;^® nor was a designation 
or description of him as *'of” a specified state or 
place,^^ since such description at the most amounts 
to no more than a statement of his residence.^^ 

Allegation of residence. An allegation, in a peti¬ 
tion for removal, of a party’s residence in a desig¬ 
nated state, without an allegation of his citizen¬ 
ship, ^3 or an allegation that he “lives” or “lived” in 


a speciSed city and state,^^ was insufficient, unless 
it was also alleged that he was a citizen of the 
United States, in which case it would be presumed 
that he was also a citizen of the state of his resi¬ 
dence, in view of the Fourteenth Amendment to the 
federal Constitution.^^ An allegation that the state 
of which a party was a resident was unknown was 
insufficient to show that his citizenship was different 
from that of another party.**® 

Alienage. The alienage of a party was not suffi¬ 
ciently shown by an allegation merely that he was 
an alien,*7 but the petition should have shown that 
he was a citizen or subject of a specified foreign 
state or ruler.^® An allegation in the latter form 
was ordinarily sufficient;*® but if the facts sho-wn 
cast doubt on his alienage, such allegation, being a 
mere conclusion, was insufficient.®® 

Suit by assignee. A petition for the removal, on 
the ground that the citizenship was diverse, of a 
suit brought by the assignee of a cause of action 
was required to allege a diversity of citizenship 
between defendant and the assignor.®^ 

(b) Citizenship of Corporation 

A petition, filed In the state court under the former 
statute, for removal, on the ground of diversity of citizen¬ 
ship, of a suit to which a corporation was a party was 
required to contain sufficient averments of the citizen¬ 
ship of the corporation. 

Where a suit to which a corporation was a party 
was sought to be removed from a state court to a 
federal court on the ground of difference of citizen¬ 
ship, the petition for removal, filed in the state 
court under the former statute, was required to state 
that such corporation was organized or created by, 
or under, the laws of a specified state or foreign 


3X. TJ.S.—Queensboro Nat. Bank v. 

Kelly, D.C.N.T., 15 P,2d 395. 

54 C.J. p 320 note 60. 

32. U.S.—^De la Montanya v. De la 
Montanya* DC.Cal., 158 F. 117. 

54 C.J. p 320 note 61. 

Necessity that defendant be non¬ 
resident of state see supra § 201. 

33. Ga.—^Robinson v. Attapulgus' 

Olay Co.. 189 •S.B. 555. 55 Ga.App.' 
141. I 

34. XT.S.—Cras-well v. Belansrer, 1 

Wash., 56 P. 529, 6 C.C.A. 1. ! 


38. - U.S.—Thomas v. Ohio State Uni¬ 
versity, Ohio, 25 S.Ct. 24, 195 U.S. 
207. 49 L.Ed. 160. 

54 C.J. p 320 note 66. 

39. U.S.—^Amory v. Amory, N.T., 95 
U.S. 186, 24 LiJEld. 428. 

54 C.J. p 320 note 67. 

40. U.S.—Stuart v. Easton, Pa., 16 
S.Ct. 268, 166 U.S. 46, 39 L.Ed. 341. 

41. U.S.—Grand Trunk R. Co. v, 
Twitchell, N.H., 59 P. 727, 8 C.C.A. 
237. 

Ga,—Carswell v. Schley, 69 Ga. 17. 


35. U.S.—^Burdick v. Peterson, C.C. 
Iowa, 6 (P. 840, 2 McCrary 135. 

38. U.S.—Thomas v. Ohio State 
Univ., Ohio, -26 S.Ct. 24, 195 U.S. 
207, 49 L.Ed. 160. 

54 C.J. p 320 note 64. 

87- U.S.—Fred Macey Co. v. Macey, 
^ch., 135 P. 725, 68 aC.A. 363. 
'54‘C.jr. p 320 note 65. 


42. Ga.—Carswell v. Schley, supra, 

43. U.S.—Johnson v. Coast Mfy. & 
Supply Co., D.C.Cal., 53,P.2d 271. 

54 C.J. p 320 note 71. 

44. U.S.—Gale v. Southern Bldgr., 
etc., Assoa, C.C.Va., 117 P. 782, 
appeal dismissed 130 <F. 1021, 63 
C.C.A. 684. 


45. U.S.—Clausen v. American Ice 
Co., C.C.N.T., 144 P. 723. 

46. U.S.—Tracy v. Morel, C.C.Neb., 
88 P. 801—Tugr River Coal, etc., 
Co. V. Brigrel, Ky., 67 P. 626, 14 
C.C.A. 677. 

47. U.S.—Wilson v. City Bank, C.C. 
Mass., 30 P.Cas.No.17,797, 3 Sumn. 
422. 

48. U.S.—Wilson v. City Bank, su¬ 
pra, 

49. U.S.—C. BL Nichols Lumber Co. 
V. Franson, Wash., 27 S.Ct 102, 
203 U.S. 27^, 61 L.Ed. 181. 

54 C.J. p 321 note 77. 

50. U.S.—Jennes v. Landes, C.C. 
Wash., 84 tP. 73. 

51. U.S.—Hall V. Tevls, aUJ^LT., 177 
P. 600. 

64 C.J. p 321 note 79. 

Removal of suit by ajssigrnee on 
ground of difference of citizenship 
see supra S 15L 
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government,such an averment being ordinarily a 
sufficient showing of its citizenship ;5S and an al¬ 
legation merely that it was a citizen of,54 or -was 
located55 or bad its principal place of business^® 
in, a designated state was insufficient Similarly, it 
was not sufficient to allege merely the residence of 
the coloration.®7 

On the other hand, where the creation of a cor¬ 
poration by, or its organization under, the law’s of a 
designated state or country was sufficiently pleaded, 
it was unnecessary to allege specifically its citizen¬ 
ship,®® or that it had had the same citizenship at 
the time of the commencement of the suit as w’hen 
the petition wras filed;®® and where it was alleged 
to have been created by or under the laws of an¬ 
other state or of a foreign country, it wras unneces¬ 
sary to aver that it was not a resident of the state in 
which the suit was brought.®® 

Where corporation was chaxrtered in two or more 
states, the facts showing the diversity of citizen¬ 
ship between it and the adverse party were required 
to be specifically alleged.®^ 

State; municipal corporation. Where a state 
was not the real party in interest, a petition for the 
removal of its action was not insufficient for failure 
to allege its citizenship.®® Where a party to the 
suit was a city or incorporated town of the state in 


the courts of which the suit was pending, a petition 
for removal describing it as such, -without alleging 
that it had been incorporated under the laws of the 
state, was held sufficient to show its citizenship;®® 
it was, however, preferable that the citizenship be 
specifically alleged.®^ 

(c) Fraudulent Joinder of Parties 

A petition for removal, filed in the state court under 
the former statute, and claiming that one or more resi¬ 
dent defendants were fraudulently and improperly Joined 
to prevent removal was required to set forth affirma¬ 
tively and specifically facts showing such joinder, and 
mere conclusions or denials were insufficient. 

Where a nonresident defendant sought the re¬ 
moval from a state court to a federal court, on the 
ground of diversity of citizenship, of a suit which 
in form was jointly against such nonresident and 
one or more resident defendants, but in which such 
residents were claimed to have been fraudulently, 
improperly, or in bad faith joined for the purpose 
of preventing removal of the suit as discussed supra 
§ 147, whether there was such joinder was to be 
determined by the facts alleged in the petition for 
removal, filed in the state court under the former 
statute.®® The petition was required not only to al¬ 
lege fraudulent joinder,®® but had to set forth 
affirmatively and by specific allegation facts suffi¬ 
cient to show that the joinder had been made 
fraudulently, without right, or in bad faith,®^ or 


52. IT.S.—Sun Printing, etc.. Assoc. 
V. Edwards, N.T., 24 S.Ct. 696, 194 

U. S. 377, 48 KBcL 1027. 

54 C.J. p 321 note 82. 

Citizenship of corporation in sreneral 
see supra 120-123. 

Hemoval because of difference of 
citizenship in general see supra §9 
101-163. 

63. U.S.—Herbert v. Roxana Petro¬ 
leum Corp., D.ani., 12 F.2d 81— 
Adcuns Express Co. v. Adams, INTeb., 
159 F. 62, 86 C.CJL 252. 

54. U.S.—Thomas v. Ohio State 
Univ., Ohio, 26 S.Ct 24, 196 U.S. 
207, 49 KEd. 160. 

54 C.J. p 321 note 84. 

55. U.S.—Germania F. Ins. Co. v. 
Francis, Miss., 11 WalL 210, 20 Li. 
Ed. 77. 

56. U.S.—New Tork, etc., R. Co. v. 
Hyde, Mass., 66 F. 188, 6 C.C.A. 
461. 

57. U.S.—-Wells V. Russelvllle Coal 
Min. Co., D.CJlirk., 206 F. 628. 

64 aJ. p 821 notes 87, 88. 

5a U.S.—Continental Wall-Paper Co. 

V. Voight, C.C.N.T., 106 F. 660. 

54 C.J. p 821 note 89. 

59. U.S.—National SS. Co. v. Tug- 
man, N.T., 1 S.Ct 68, 106 U.S. 118, 
27 L..Ed. 87. 

64 C.J. P 821 note 96. 


60. U.S.—^Baltimore R. Co. v. Doty, 
Ohio, 133 F. 866, 67 C.CAl. 38. 

64 C.J. p 321 note 91. 

61. U.S.—^Dodd V. liouisville Bridge I 
Co., C.C.Ky.. 130 F. 186. 

Citizenship of such corporation seel 
supra IS 120, 121. | 

62. U.S.—State of Neb. v. North-! 
western Engineering Co., D.C.Neb., 
69 F.Supp. 347. 

63. U.S.—Chicago, etc., R. Co. v. 
Spencer, D.C.Iowa, 283 F. 824. 

64i U.S.—Chicago, etc., R. Co. v. 
Spencer, supra. 

65. U.S.—Smith v. Southern Pac. 
Co., C.A.Or., 187 lF.2d 397—Polito 
V. Molaskey, C,C.A.Mo., 128 P.2d 
268, certiorari denied 62 S.Ct. 632, 
816 U.S. 804, 86 Lr.Ed. 1204—Wells 
V. Missouri Pac. R. Co., C.C.A.Ar3E., 
87 F.2d 679—Huffman v. Baldwin, 
C.C.A.Ark., 82 P.2d 6, certiorari de¬ 
nied Baldwin v. Huffman, 57 S.Ct. 
12, 299 U.S. 660, 81 L.Ed. 406— 
Leonard v. St. Joseph Lead Co., 
C.C.A.MO., 76 F.2d 390—Morris v. 
B. L Du Pont De Nemours Co., 
aC.A.Mo., 68 F.2d 788. 

Ga.—Georgia-Carollna Brick & Tile 
Co. V. Merry Bros. Brick 8b Tile Co,, 
44 S.E.2d 63, 76 Ga.App. 687. 

N.C.—^Edwards v. Southern Ry. Co., 
192 S.E. 865, 212 N.a 61—Cleven- 
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g.T V. Grover, 189 S.R 782, 211 K. 
C, 240—^Hughes v. Southern Ry. 
Co., 188 S.E. 324, 210 N.C. 730. 

66e U.S.—^Houser v. Kurn, CLCLA- 
Okl., 100 F.2d'488. 

N.C.—^Edwards v. Southern Ry. Co., 
192 S.E. 856, 212 N.C. 61—Cleven¬ 
ger V. Grover, 189 S.B. 782, 211 N. 
C. 240—^Hughes v. Southern Ry. 
Co., 188 S.E. 324, 210 N.C. 780. 

67- U.S.—Smith v. Southern Pac. 
Co., C.A.Or., 187 F.2d 897—Lee v. 
Ford Motor Co., D.C.Mo., 38 F.Supp. 
852. 

Ark.—Lockhart v. Ross, 87 S.W.2d 
73, 191 Ark. 743. 

Cal.—Peterson v. General Geophysi¬ 
cal Co., App., 185 P.2d 66. 

Ga.—^Thompson v. Pan-American Pe¬ 
troleum Corporation, 169 S.B. 270, 
46 Ga.App. 791. 

N.C.—Herley v. Standard Oil Co. of 
New Jersey, 31 S.E.2d 438, 224 N. 
C. 466—Clevenger v. Grover, 189 
S.E. 782, 211 N.C. 240—Hughes v. 
Southern Ry. Co., 188 S.E. 324, 210 
N.C. 730—Tate v. Southern Ry. Co., 
169 S.B. 816, 206 N.C 6L 
54 C.J. p 321 note 98. 

Petitions held sufflolent 
U.S.—Updike V. West, CA-Okl., 172 
F.2d 663, certiorari denied 69 S.Ct 
1060, 337 U.S. 908, 93 LJBd. 1720— 
Polito V. Molasky, C.CJt.Mo., 123 
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facts which compelled, led to, or engendered that i conclusions,or inferences,at least unless the 
conclusion,®* apart from petitioner’s deductions,** | fraudulent character of the joinder was apparent 


F.2d 258, certiorari denied 62 S.Ct. 
632, 315 U.S. 804, 86 L.Ed. 1204. 

Ga.—Edwards v. American Telephone 
& Telegraph Co., 189 S.E. 732, 55 
Ga.App. 234. 

N.C.—Kerley v. Standard Oil Co. of 
New Jersey, 31 S.E.2d 438. 224 N. 
C. 466—^Hughes v. Southern Ry. 
Co.. 188 S.E. 324, 210 N.C. 730— 
Tate V. Southern Ry. Co., 169 S.R 
816, 205 N.C. 61. 

Petitious held InsTifltclent 
U.S.—Jones v. Republic Productions, 
C.C.A.Cal.. 112 F.2d 672—Martin v. 
Norfolk & W. Ry. Co., C.C.A.W.Va., 
43 (F.2d 293—Adkins v. Blakey, D. 
C.Mo., 88 F.Supp. 473—^Nixon v. 
Safeway Stores, D.C.Mo., 76 F. 
Supp. 809—^Moore v. Maurer-Neuer 
Corp., D.C.MO.. 69 F.Supp. 690. 

Ark.—^Missouri Pac. R. Co. v. Fore¬ 
man, 119 S.fW'.2d 7*47, 196 Ark. 636 
—^Lockhart v. Ross, 87 S.W.2d 73, 
191 Ark. 743—^Phillips Petroleum 
Co. V. Jenkins, 82 S.W.2d 264. 190 
Ark. 964, affirmed 56 S.Ct 611, 297 

U. S. 629, 80 L.Ed. 943. rehearing 
denied 56 S.Ct 745. 298 U.S. 691, 
80 LuBd. 1409—Consolidated In¬ 
demnity & Insurance Co. v. State, 
43 S.W.2d 240, 184 Ark. 581—Mis¬ 
souri Pac. R. Co. V. Miller, 41 S.W. 
2d 971, 184 Ark. 61, certiorari de¬ 
nied 52 S.Ct 210, 284 U.S. 688, 76 
L.Ed. 580. 

Ga—^Phillips V. International Agr. 
Corp., 189 S.B. 64, 64 GaApp. 751— 
Fowlkes V. Ray-O-Vac Co., 183 S.E. 
210, 52 GeuApp. 338—Goodwin v. 
Charleston & W. C. Ry. Co., 176 S. 
E. 263, 49 GaApp. 265—Thompson 

V. Pan-American Petroleum Corpo¬ 
ration, 169 S.E. 270, 46 GaApp. 
791. 

N.C.—Tolley v. W, M. Ritter Lumber 
Co., 198 SJES. 682, 214 N.C. Ill—Ed¬ 
wards V. Southern Ry. Co., 192 S. 
E. 855, 212 N.C. 61—Clevenger v. 
Grover, 189 S.R 782, 211 N.a 24a 

68. U.S.—Wilson v. Republic Iron, 
etc., Co., Ala, 42 S.Ct 36, 257 U.S. 
92, 66 LEd. 144—Chesapeake, etc., 

R. Co. V. Cockrell, Ky., 34 S.Ct 278, 
232 U.S. 146, 68 L.Ed. 544—Smith 
V. Southern Pac. Co., C.A.Or., 187 
P.2d 897—Updike v. West aA.Okl., 
172 F.2d 663, certiorari denied 69 

S. Ct 1050, 337 U.S. 908, 93 LJESd. 
1720—Polito V, Molasky, CCJLMo., 
123 F.2d 258, certiorari denied 62 
8.Ct 632, 315 U.S. 804, 86 L.Ed. 
1204—Huffman v. Baldwin, C.CA. 
Ark., 82 F.2d 5, certiorari denied 
Baldwin v. Huffman, 67 S.Ct 12, 
299 U.S. 550, 81 L.Ed. 405—Leonard 

V. St Joseph Lead Co., C.CA..M 0 ., 
75 P.2d 390—Morris v. E L Du 
Pont De Nemours 4b Co., C.C.AM 0 ., 
68 F.2d 788~-Martin v. Norfolk & 

W. Ry. Co., *aC.A.W.Va, 43 F.2d 


293—Adkins v. Blakey, D.CMo., 88 
(F.Supp. 473—^Baum v. Wood Con¬ 
version Co., D.C.M 0 ., 78 F.Supp. 190 
—^Nixon V. Safeway Stores, D.C. 
Mo., 76 F.Supp. 809—^Hans v. Rail¬ 
way Exp. Agency, D.C.M 0 ., 60 F. 
Supp. 565—^Rosewarren v. Consum¬ 
ers Co-op. Ass*n, D.C.M 0 ., 66 F. 
Supp. 753—Gk)Od v. Hartford Acci¬ 
dent & Indemnity Co., D.C.S.C., 39 
F.Supp. 475—Lincoln Mine Operat¬ 
ing Co. V. Manufacturers Trust Co., 
D.C.Idaho, 17 F.Supp. 499—Cum¬ 
mings V. Riley Stoker Corp., D.C. 
Mo., 6 P.R.D. 5. 

Ark.—^Missouri Pac. R. Co. v. Fore¬ 
man. 119 SW.2d 747, 196 Ark. 636 
—^Phillips Petroleum Co. v. Jen¬ 
kins, 82 S.W.2d 264, 190 Ark. 964, 
affirmed 56 S.Ct 611, 297 U.S. 629, 
80 L.Ed. 943, rehearing denied 56 
S.Ct 745, 298 U.S. 691, 80 L.Ed. 
1409. 

Cal.—^Peterson v. General Geophysi¬ 
cal Co., App., 185 P.2d 56. 

Qa.—Georgla-Carolina Brick & Tile 
Co. V. Merry Bros. Brick & Tile Co., 
44 S.E.2d 63, 76 Ga.App. 637—Phil¬ 
lips V. International Agr. Corp., 
189 S.E. 54, 54 Ga.App. 761— 

Thompson v. Pan-American Petro¬ 
leum Corporation, 169 SJB. 270, 46 
Ga.App. 791. 

La—^Lowery v. Zorn, App., 167 So. 

826. . I 

Mo.—^Fogle V. Equitable Life Assur. I 
Soc. of U. S., App., 123 S.W.2d 695, 
opinion quashed on other grounds 
State ex rel. Equitable Life Assur. 
Soc. of U. S. V. Allen, 136 S.W.2d 
309, 345 Mo. 671, conformed to, 
App., 143 S.W.2d 471. 

N.J.—^Beaver Dam Cranberry Co. v. 
Pennsylvania R. Co., 15 A2d 613, 
126 N.J.Law 369—Weinrib v. Oh- 
mer Register Co., 6 A2d 489, 122 
N.J.Law 624—McCarter v, Ameri¬ 
can Newspaper Guild, 177 A. 835, 
118 N.J.Eq. 102. 

N.C.—^Palomino Mills v. Davidson 
Mills Corp., 52 S.E.2d 916, 230 N.C. 
286—^Tolley v. W, M. Ritter Lum¬ 
ber Co., 198 S.B. 682, 214 N.C. Ill 
—^Edwards v. Southern Ry. Co., 192 
S.B. 866, 212 N.C. 61—Clevenger v. 
Grover, 189 S.E. 782, 211 N.C. 240 
—^Hughes V. Southern Ry. Co., 188 
S.B. 324, 210 N.C. 730—Sharpe v. 
Shell Eastern Petroleum Products 
Co., 180 S.B. 570, 208 N.C. 339— 
Cox V. Whltmer-Parsons Pulp & 
Lumber Co., 136 S.B. 254, 193 N.C. 
28—Crisp V. Champion Fibre Co., 
136 S.E. 238, 193 N.C. 77. 

54 C.J. p 322 note 99. 

69. U.S.—Smith v. Southern Pac. 
Co., C.AOr., 187 F.2d 397—Polito v. 
Molaskey, C.CA..M 0 ., 123 F.2d 268, 
certiorari denied 62 S.Ct 632, 316 

U. S. 804, 86 L.Ed. 1204—Hufftnan 

V. Baldwin, C.C.A.Ark., 82 F.2d 6, 
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certiorari denied Baldwin v. Huff¬ 
man, 67 S.Ct 12, 299 U.S. 660, 81 
L.Ed. 405—^Leonard v. St Joseph 
Lead Co., C-CA-Mo., 76 F.2d 390— 
Morris v. E. I. Du Pont De Ne¬ 
mours & Co., C.C.AJdo., 68 F.2d 
788—^Martin v. Norfolk & W. Ry. 
Co., C.C.AW.Va., 43 F.2d 298— 
Rosewarren v. Consumers Co-op. 
Ass*n, D.C.M 0 ., 55 F.Supp. 768— 
Good V. Hartford Accident & In¬ 
demnity Co., D.C.S.C., 89 F.Supp. 
476—^Lincoln Mine Operating Co. 
V. Mcmufacturers Trust Co.* D.C. 
Idaho, 17 F.Supp. 499. 

Ga.—Georgia-Carolina Brick & Tile 
Co. V. Merry Bros. Brick & Tile 
Co., 44 S.E.2d 63, 75 GaApp. 637. 

Mo.—^Pogle V. Equitable Life As¬ 
sur. Soc. of U. S., App., 123 S.W.2d 
595, opinion quashed on other 
grounds State ex rel. Equitable 
Life Assur. Soc. of U. S. v. Allen, 
136 S.W.2d 309, 346 Mo. 671, con¬ 
formed to, App., 143 S.W.2d 471. 

N.C.—^Palomino Mills v. Davidson 
Mills Corp., 62 S.E.2d 916, 230 N. 
C. 286—Tolley v. W. M. Ritter 
Lumber Co., 198 S.E. 682, 214 N. 
O. Ill—^Edwards v. Southern Ry. 
Co., 192 S.B. 855, 212 N.C 61— 
Clevenger v. Grover, 189 S.B. 782, 
211 N.C. 240—^Hughes v. Southern 
Ry. Co„ 188 S.B. 324, 210 N.C. 730 
—Sharpe v. Shell Eastern Petro¬ 
leum Products Co., 180 S.B. 670, 
208 N.C. 339—Cox v. Whitmer-Par- 
sons Pulp & Lumber Co., 136 6.E. 
264, 193 N.C. 28—Crisp v. Champion 
Fibre Co., 136 S.B. 238, 193 N.C. 77. 

54 C.J. p 322 note 1. 

70. U.S.—Leonard v. St Joseph 
Lead Co., C.C.A.M 0 ., 76 F.2d 390 
—^Martin v. Norfolk & W. Ry. Co., 
C.C.AW.Va, 43 P.2d 293—Hans v. 
Railway Exp. Agency, D.CMo., 60 
F.Supp. 566. 

Ark.—^Lockhart v. Ross, 87 S.W.2d 
73, 191 Ark. 743—^Missouri Pac. R. 
Co. V. Miller, 41 S.W.2d 971, 184 
Ark. 61, certiorari denied 52 S.Ct 
210, 284 U.S. 688, 76 LEd. 580. 

Ga—^Fowlkes v. Ray-O-Vac Co., 188 
S.E. 210, 52 GaApp. 338. 

Mo.—^Fogle V. Equitable Life Assur. 
Soc. of U. S., App., 123 S.W.2d 696, 
opinion quashed on other grounds 
State ex rel.. Equitable Life Assur. 
Soc. of U. S. V. Allen, 136 S.W.2d 
309, 845 Mo. 671, conformed to,. 
App., 143 S.W.2d 471. 

N.J.—Beaver Dam Cranberry Co. v. 
Pennsylvania R. Co., 15 A.2d 613, 
126 N.J.Law 369. 

N.C.—^Tolley v. W. M. Ritter Lumber 
Co., 198 S.E. 682, 214 N.G lit 

71. N.J.—Beaver Dam Cranberry 
Co. V. Pennsylvania R. Co., 15 A.2d 
618,125 N.J.Law 369. 
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on the face of the bill or complaint.72 

It was not sufficient to charge generally, or by in¬ 
definite averments, that the joinder was fraudulent, 
improper, or for the wrongful purpose of preventing 
removal,73 or merely to tra.verse the allegations on 
which the liability of the resident defendant rested, 
or to deny that the complaint stated a cause of ac¬ 
tion against the resident defendant,75 or to allege 
that the resident defendants had been joined under 
a conspiracy to prevent a removal, without a state¬ 
ment of facts showing the existence of such a con- 
spiracy.76 Similarly, an allegation in the petition 
that the resident defendant had no interest in,77 or 
connection with,78 the controversy, or, where the 


action was one for damages for negligence, a mere 
denial of the joint negligence,73 or an averment 
that the resident defendant was not a party to the al¬ 
leged negligence,®® or was a nominal or unneces¬ 
sary party,or that he was financially irrespon¬ 
sible,®^ or, in an action against a master and his 
servant, a denial that the resident servant was acting 
within the scope of his employment,®^ or an allega¬ 
tion that plaintiff dismissed a libel action against a 
nonresident defendant on learning of the latter’s in¬ 
tention to file a petition for removal and reinstated 
it as a joint action against the nonresident and a 
resident defendant,®^ w'as insufficient to raise the 
issue of fraudulent joinder; and the allegations of 


72* IT.S.—Martin v. Matson Nav. 

Co., D.C.Wash., 239 P. 188. 

Ga.—^Thompson v. Pan-American Pe¬ 
troleum Corporation. 169 S.E. 270, 
46 Ga.App. 791. 

73- U.S.—Chesapeake, etc., R. Co. v. 
Cockrell, Ky., 34 S.Ct 278, 232 U. 
S. 146, 58 Li.Eid. 644—Updike v. 
West, C.A.Okl., 172 P.2d 663, cer¬ 
tiorari denied 69 S.CL 1060, 337 U. 
S. 908. 93 L.Ed. 1720—Pollto v. Mo- 
laskey, C.C.A.M 0 ., 123 P.2d 268, 
certiorari denied 62 S.Ct 632, 316 

U. S. 804, 86 L.Ed. 1204—HufEman 

V. Baldwin, C.C.A.Ark.. 82 P.2d 6, 
certiorari denied Baldwin v. HuiE- 
man, 67 S.Ct 12, 299 U.S. 560, 81 
L.Ed. 405—Adkins v. Blakey, B.C. 
Mo., 88 P.Supp. 473—Baum v. Wood 
Conversion Co., D.C.M 0 ., 78 F.Supp. 
190—OS’ixon v. Safeway Stores, D. 
C.Mo., 76 P.Supp. 809—-McLaugrblin 
V. Arthur Murray School of Danc- 
ingr, D.C3IO., 72 P.Supp. 791—Good 
V. Bartford Accident & Indemnity 
Co., D.C.S.C., 89 P.Supp, 476. 

Ark.—^Missouri Pcus. R. Co. v. Fore¬ 
man, 119 S.W.2d 747. 196 Ark. 636 
—Lockhart v. Ross, 87 S.W.2d 73, 
191 Ark. 743—iPhillips Petroleum 
Co. V. Jenkins, 82 S.W.2d 264, 190 
Ark. 964, affirmed 56 S.Ct 611, 
297 U.S. 629, 80 L.Ed. 943, rehear¬ 
ing denied 66 S.Ct 746, 298 U.S. 
691, 80 L.Bd. 1409—Missouri Pac. 

R. Co. V. Miller, 41 S.W.2d 971, 184 
Ark. 61, certiorari denied 52 S.Ct 
210. 284 U.S. 688, 76 L.Ed. 680. 

Cal.—^Peterson v. General Greophysi- 
cal Co., App., 186 P.2d 56. 

Ga.—^Phillips v. International Agr. 
Oorp., 189 S.E. 64, 54 Ga.App. 751 
—^Fowlkes V. Ray-O-Vac Co., 183 

S. E. 210, 62 Ga.App. 838—^Thomp¬ 
son V. Pan-American Petroleum 
Corporation, 169 S.E. 270, 46 Ga. 
App. 791. 

La.—Lowery ▼. Zom, App., 167 So. 
826. 

N.J.—Beaver Bam Cranberry Co. v. 
Pennsylvania R. Co., 16 A2d 613, 
126 TT.J.Law 869—Weinrlb v. Oh- 
mer Register Co., 6 A2d 489, 122 
N.J.Law 624—^McCarter v. Ameri- 

76 C.J.S.—68 


can ^Tewspaper Guild, 177 A 835, 
118 N.J.Eq. 102. 

54 C.J. p 322 note 3. 

74. U.S.—Chesapeake, etc., R. Co. v. 
Cockrell, Ky., 34 S.Ct 278, 232 U. 
S. 146, 58 L.Ed. 644—Pollto v. Mo- 
laskey, C.C.AM 0 .. 123 P.2d 268. 
certiorari denied 62 S.Ct 632, 315 

U. S. 804, 86 L.Ed. 1204—Huffman 

V. Baldwin, C.C.A.Ark., 82 P.2d 6, 
certiorari denied Baldwin v. Huff¬ 
man, 67 S.Ct 12, 299 U.S. 550, 81 
L.Ed. 406—Adkins v. Blakey, D.C. 
Mo., 88 P.Supp. 478—^Baum v. 
Wood Conversion Co., B.C.M 0 ., 78 
P.Supp. 19#—Nixon v. Safeway 
Stores, D.C.M 0 ., 76 P.Supp. 809— 
McLaughlin v. Arthur Murray 
School of Dancing, D.C.M 0 ., 72 P. 
Supp. 791—Good V, Hartford Ac¬ 
cident & Indemnity Co., D.C.S.C., 
89 P.Supp. 475. 

Ark.—^Missoxiri Pac. R. Co. v. Fore¬ 
man. 119 S.W,2d 747, 196 Ark. 636 
—Phillips Petroleum Co. v, Jen¬ 
kins, 82 S.W.2d 264, 190 Ark. 964, 
affirmed 66 S.Ct 611, 297 U.S. 629, 
80 L.Ed. 943, rehearing denied 66 
S.Ct 746, 298 U.S. 691, 80 L.Ed. 
1409. 

Cal.—^Peterson v. General Geophysi¬ 
cal Co.. App., 185 P.2d 66. 

G€L—Phillips V. International Agr. 
Corp., 189 S.E. 64, 54 GaApp. 751 
—^Fowlkes V. Ray-O-Vac Co., 183 
S.E. 210, 62 Ga.App. 338—^Thomp¬ 
son V, Pan-American Petroleum 
Corporation, 169 S.E. 270, 46 Ga. 
App. 791—^Postal Telegraph-Cable 
Co. V. Puckett 101 S.B. 397, 24 Ga. 
App. 468. 

La.—Lowery v. Zom, App., 167 So. 
826. 

N.J.—Weinrib v. Ohmer Register Oo., 
6 A2d 489, 122 N.J.Law 624. 

N.C.—^Tolley v. W. M. Ritter Lumber 
Co., 198 S.E. 682, 214 N.C. 111. 
Petltloii held not mere traverse 
Ga.—^Edwards v. American Telephone 
& Telegraph Co., 189 SJS. 782, 55 
Ga.App. 234. 

75- CaL—Peterson v. General Geo¬ 
physical Co., App., 185 P.2d 56. 
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76. N.C.—^Hollideld v. Southern Bell 
Tel., etc., Co., 90 S.E. 996, 172 N. 
C. 714. 

77. U.S.—Union Terminal R. Co. v. 
Chicago, etc., R. Co., C.C.M 0 ., 119 
F. 209. 

However, in action against nonres¬ 
ident corporation and resident em¬ 
ployee to recover property or value 
thereof and damages, petition alleg¬ 
ing that employee had no interest in 
controversy and claimed property 
only as employee was held sufficient 
to show that joinder of resident em¬ 
ployee was mere device to prevent 
removal, where plaintiff failed to 
take issue with allegation of peti¬ 
tion in motion to remand, notwlth- 
standmg facts alleged in petition 
constituted defense as to employee.— 
Lincoln Mine Operating Co. v. Manu¬ 
facturers Trust Co., D.aidalio, 17 
F.Supp. 499. 

78. Ga.—Thompson v. Pan-Ameri¬ 
can Petroleum Corporation, 169 S. 
B. 270, 46 GaApp. 79L 

79. U.S.—Chicago, etc., R. Co. v. 
Whiteaker, Mo., 36 S.Ct 162, 239 
U.S. 421, 60 KEd. 360. 

64 C.J. p 822 note 7. 

80. U.S.—Offner v. Chicago, etc., B. 
Co., Ill., 148 P. 201, 78 C.CJL 859. 
Pacts held not to show nonliabil¬ 
ity of resident servant as matter of 
law,—Clark v. Chicago R. L & P. 
R. Oo., D.C.MO.. 194 P. 505. 

81. Cal.—Peterson v. General Geo¬ 
physical Co., App., 185 P.2d 56. 

88. U.S.—Shane v. Butte Electric 
R. Co.. C.C.Mont, 160 F. SOL 
Allegrcktlon of insolvency was not 
alone sufficient to establish a fraudu¬ 
lent intent but was an element to 
be considered on the question of mo¬ 
tive.—^Lowery v. Zom, La.App., 167 
So. 826. 

83. U.S.—Sanders v. Atlantic Coast 
Line R. Co., D.C.S.a, 88 F.2d 1010. 

84. Ga.—Thompson v. Pan-Ameri¬ 
can Petroleum Corporation, 169 S. 
B. 270, 46 Ga.App. 79L 
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the petition for removal might themselves show that 
the joinder was not fraudulent or in bad faith, but 
was justified.S5 However, an allegation that the 
statements of plaintiff’s petition charging joint or 
concurring negligence on the part of defendants 
were untrue, and that their untruth was known to 
plaintiff, was held a sufficient allegation that the 
joinder was fraudulent,86 although there was also 
authority to the contrary.67 

Plaintiff^s knowledge of independent facts. Where 
a petition to remove on the ground of fraudulent 
joinder did not show that plaintiff actually knew of 
the independent facts set up in the petition, but only 
that he “knew or should have known” of their ex¬ 
istence, and it could not be said as a matter of law 
that plaintiff must have known such facts, the peti¬ 
tion did not authorize removal. 8 8 

(d) Separable Controversy 

Where a petition for removal, fiied in the state 
court under the former statute, relied on the existence 
of a separable controversy between citizens of different 
states, such controversy was required to appear suf¬ 
ficiently. 

A petition, filed in the state court under the 
former statute, for the removal of a suit from the 
state court to a federal court, because of the exist¬ 
ence in such suit of a separable controversy between 
citizens of different states, should have pointed out 
specifically the separable controversy88 or set forth 
its nature,80 and named the parties thereto but 
it was also held that the existence of such con¬ 
troversy did not need to be specifically alleged if it 
appeared from the record.82 

A petition for removal based on a separable con¬ 
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troversy should have given that as a ground,*® and 
the petition of a single nonresident defendant con¬ 
taining no claim of a separable controversy was held 
wholly insufficient and, therefore, a nullity but 
failure of a petition to give separable controversy 
as the ground for removal was held not fatal to the 
right of removal on that ground.^® 

(2) Existence of Federal Question 

A petition filed in the state court under the former 
statute and seeking removal on the ground that the 
suit arose under the Constitution, laws, or treaties of 
the United States was required to state facts showing 
that it did so arise. 

Where a removal of a suit from a state court 
to a federal court was sought by petition filed, imder 
the former statute, in the state court, on the ground 
that the suit arose under the Constitution, laws, or 
treaties of the United States, the petition for re¬ 
moval was required to state the facts showing that 
it did arise thereunder 6 and a petition stating 
merely the conclusion that the suit was one so aris¬ 
ing was insufficient.87 

(3) Amount or Value in Controversy 

A petition, filed in the state court under the former 
statute, for the removal of a suit whose removability 
depended partly on the amount or value in controversy 
was required to allege sufficiently that the amount or 
value involved exceeded that specified by the statute. 

Where the removability of a suit from a court 
of a state to a federal court was in part dependent 
on the amount or value in controversy, the petition 
for the removal of such suit, filed in the state court 
under the former statute, was required to show that 
such amount or value exceeded the sum specified by 
the removal statutes,88 and that it exceeded such 


85. U.S.—Case v. Missouri Public 
Service Corp., D.C.Mo., 78 P.Supp. 
776. 

Voareslde&t corporation, and rest, 
dent employee held properly joined, 
under Joint cause of action, so as 
to preclude removal of cause by 
corporation.—Case v. Missouri Pub¬ 
lic Service Corp., supra. 

86. tr.S.—Gibson V. Chesapeake, etc.. 
R. Co.. Ky., 216 P. 24, 131 aC.A. 
832. 

52 O.J. p 322 note 11. 

87. XT.S.—Shane v. Butte Plectrio R. 
Oo., CC.Mont., 160 P. 801. 

88. Ga.—Gk>odwln v. Charleston & 
W. C. Ry. Co., 175 S.a 263. 264, 
40 GeJ^pp. 266. 

89. iy.S,—Idaho r. American Surety 
Co., D.O.Idaho, 218 P. 678—Gates 
Iron Works v. Pepper, CC.Ky., 08 
P. 440. 

Sepanable controversies firenerally 
see supra 66 164-170. 


AUesrations without hearing’ on dues- 
tion 

U.S.—Wells V. Missouri Pac. R. Co., 
aCJLArk., 87 P.2d 570. 

90. U.S.—Harding v. Standard Oil 
Co., C.C.I11., 170 P. 651—Sharkey 
V. Port Blakely MIU Co., C.C. 
Wash., 02 P. 425. 

SeverahUity held not shown 

U.S.—Govero v, Pittsburgh Plate 
Glass Co., D.CJMo., 25 P.Supp. 628. 

91- U.S.—^Idaho V. American Surety 
Co., D.aidaho, 218 P. 678—Gates 
Iron Works v. Pepper, C.C.Ky., 98 
P. 449. 

92. U.S.—Goetz V. Interlake S. S. 
Co., D.-ON.Y., 47 P.2d 753. 

54 C.J. p 322 note 17. 

93. U.S.—Oldland v. Gray, C.A.C 0 I 0 ., 
170 P.2d 408, certiorari denied Gray 
V. Oldland. 70 S.Ct. 803, 339 U.a 
948, 04 L.Bd. 1362—Goetz v. Inter¬ 
lake a S. Co., D.aN.T.. 47 P.2d 
753. 


9^ Iowa.—Carey v. Blstiict Court 
of Jasper County, 285 M.W. 236, 
226 Iowa 717. 

96. U.S.—Oldland v. Gray, C.A.C 0 I 0 ., 
170 P.2d 408, certiorari denied 
Gray v. Oldland, 70 S.Ct. 803, 839 
U.S. 048, 94 L.Ed. 1362. 

96. U.S.—Carson v. Dimham, S.C., 
7 S.Ct. 1030, 121 U.S. 421, 30 I^Bd. 
092. 

54 C.J. p 323 note 19. 

97. U.S.—Little York Gold Washing, 
etc., Co. V. Keyes, Cal., 96 U.S. 199, 
24 Li.Bd. 656. 

64 C.J* p 323 note 20. 

98. U.S.—Banlgan v. Worcester, CL 
C.Mass., 80 P. 892—Keith v. Levi, 
C.C.MO., 2 F. 748, 1 McCrary 843. 

Allegation in complaint not rediihted 

U.S.—Crockett v. Overfleld, D.C.Ida- 
ho, 22 P.Supp. 916—Thorkelson v. 
ABitna .Life Ins. Co., D.C.Minn., 9 
P.Supp. 670—Lever Bros. Co. v. J. 
Bavenson & Sons, D.aiT.Y., 7 P. 

I Supp. 679. 
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sum at the time the suit was commenced allevia¬ 
tions only as to such amount or value at the time 
the petition was filed were insufficient to entitle 
defendant to a removal.^ 

The existence of a controversy involving the 
requisite amount or value might ordinarily be al¬ 
leged in general terms, in the absence of any show¬ 
ing in the record to the contrary,^ and in a suit for 
an injunction, a general averment that the value 
of the right sought to be protected exceeded the 
sum specified by the statute was ordinarily suffi¬ 
cient but where it appeared from the face of the 
bill or complaint that the sum or value in con¬ 
troversy was less than, or did not exceed, that 
specified by the statute, the petition for removal was 
required to set up facts showing that it exceeded 
such amount, and a general allegation was not suffi¬ 
cient.^ A statement of the value or amount in con¬ 
troversy on information and belief did not make the 
petition defective ;5 and it was held that the failure 
of tile petition to allege expressly that the amount 
or value stated to be in controversy was exclusive of 
interest was not a fatal defect, where no question 
of interest was or could be involved in the suit.® 

In a suit involving a matter as to which the fed¬ 
eral court’s jurisdiction was also subject to a 
maximum limitation, the petition was required to 
show that the sum in controversy did not exceed the 
amount to which the jurisdiction was so limited.^ 

c. Amendment 

The petition for removal filed In the state court 


under the former statute could be amended for proper 
purposes, as to correct, defective, or Irregular state¬ 
ments of Jurisdictional facts, but, at least after expira¬ 
tion of the time for effecting a removal, not to supply 
Jurisdictional facts. 

With respect to the petition filed in the state 
court under the former statute, it was broadly held 
that there could be no doubt that the petition for, 
and record on, removal were amendable,® that the 
federal court had power to permit an amendment 
of a petition for removal,® and that the fact that 
defendant promptly docketed the record in the latter 
court and accepted plaintiff’s motion to remand on 
only two days’ notice warranted the exercise of a 
liberal discretion in allowing him to amend.^® 

WHiere, on the face of a petition for the removal 
of a suit from a state court to a federal court 
and of the whole record, sufficient grounds for re¬ 
moval were showm, the petition might be amended 
in the state or federal court to correct a defective 
or informal statement of the jurisdictional facts, 
or to make clear essential averments or jurisdic¬ 
tional facts already shown,i® or to set forth express¬ 
ly matters which in legal effect appeared from the 
record,or to allege facts in detail, where the 
petition contained the ultimate facts required by 
law,l^ or to make the petition conform to facts new¬ 
ly discovered but no amendment might be made, 
at least after the time for effecting a removal had 
expired,1® for the purpose of supplying jurisdictional 
facts which had been wholly omitted and which did 
not appear from the face of the record,!*^ or of 
supplying allegations necessary to show that the 
cause was removable,or for the purpose of setting 


N.J.—Schlenk v, Lehigh VaJ. R. Co., 
47 A.2d 333, 138 N.J.Eq. 130. 
PetitioxL held snfflcieiit 
Ga.—^Meeks v. Adams Louisiana Co., 
19 S.E.2d 526, 193 Ga. 680. 
N.J.^Schlenk v. Lehigh VaJ. R. Co., 
47 A2d 333, 138 N.J.E<i. 130. 
FetUdon held InsufilcieiLt 
U.S.—Stangard Dickerson Corp. v. 
United Electrical Radio & Machine 
Workers of America, Local 1218, D. 
C.N.J., 33 F.Supp. 449. 

G€u—'M eeks v. Adams Louisiana Co., 
19 S.E.2d 526, 193 Ga. 680. 

99. U.S.—^Huntington v. Pinney, C. 
C,Cal., 126 P. 237. 

1, U.S.—^Back V. Sierra Nevada 
Cons. Min. Co., C.C.IdaJio, 46 F. 
673. 

54 CJ. P 323 note 24. 

2 , U.S.—^Blackburn v. (Portland 
Gold-Min. Co., Colo., 20 S.Ct. 222, 
175 U.S. 571, 44 L.Ed. 276. 

54 C.J. p 323 note) 25. 

3 , U.S.—^E V e n s o n v. Spaulding, 
Wash.,. 150 F. 517, 82 C.C.A. 263, 
9 iL.R.A,N.S.. 904. 

64 C.J. p 323 note 26. 


Amount or value in controversy In 
injunction suits in general see su¬ 
pra § 43. 

4. S.C.—Glbbes Mach. Co. v. Santee 
River Cypress Lumber Co., 60 S.E. 
689, 79 S.C. 201. 

54 C.J. p 323 note 27. 

5. Tex.—^New York, etc.. Land Co. v. 
Martin, Civ.App., 25 S.W. 475. 

8. U.S.—Weber v. Travelers' Ins. 
Co., C.C.N.D., 45 F. 657. 

7. U.S.—^North Side Canal Co. v. 
Twin Falls Canal Co., D.C.Idaho, 12 
F.2d 31L 

8. U.S.—^Town of Fairfax, Okl., v. 
Ashbrook, D.C.Okl., 3 F.Supp. 345. 

9. U.S.—^Torquay Corporation v. Ra¬ 
dio Corporation of America, D.C.N. 
T., 2 F.Supp. 841. 

10. U.S.—^Torquay Corporation v. 
Radio Corporation of America, su¬ 
pra. 

11. U.S.—aine V. Belt, D.C.Ky.. 43 
F.Supp. 538—^Town of Fairfax, 
OkL V, Ashbrook, D.C.Okl., 3 F. 
Supp. 345. 

54 C.J. p 323 note 32. 
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12. U.S.—Heckleman v. Yellow Cab 
Transit Co., D.C.I11., 45 F.Supp. 
984. 

13. U.S.—^Flynn v. Fidelity, etc., Co., 
C.C.MO., 145 F. 265. 

14. U.S.^line v. Belt, D.CKy.. 43 
F.Supp. 538—Town of Fairfax, 
Okl., V. Ashbrook, D.COkl., 3 F. 
Supp. 345. 

15. U.S.—^Matarazzo v. Hustis, D.C. 
N.Y.. 256 F. 882. 

16. U.S.—Cline v. Belt, D.CJECy., 43 
F.Supp. 538. 

Ark.—^Lockhart v. Ross, 87 S.W.2d 
73, 191 Ark. 743. 

54 C.J. p 323 note 36. 

Time for removal see supra 5$ 182- 
188. 

17. US.—Powers v. Chesapeake, etc., 
R. Co., Ky., 18 S.Ct. 264, 169 U.S. 
92, 42 L.Ed. 673. 

54 C.J. p 323 note 36. 

;i8. U.S.—^Heckleman v. Yellow Cab 
Transit Co., D.C.Ill., 45 F.Supp. 
984—Cline v. Belt, D.C.Ky., 43 F. 
Supp. 538—^Town of Fairfax, Okl., 
V. Ashbrook, D.C.Okl., 3 F.Supp. 
345. 
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Up another and different ground of removal^^ after 
the expiration of the time to answer ;20 amendments 
might be permitted only to cure technical defects 
or to amplify the allegations of the petition.^^ 

Amendment was held permissible to correct de¬ 
fects and irregularities in allegation's relating to di¬ 
versity of citizenship,22 or nonresidence,23 or an in¬ 
advertent failure to show the dismissal of the suit 
with respect to one of several defendants,2^ or where 
the petition stated in general terms that the cause 
aroise under the Constitution and laws of the United 
States, without specifying the facts showing that to 
be the case.25 Similarly, an amendment 'was al¬ 
lowed where the jurisdictional facts had been stated 
in the petition informalIy23 or in the form of con¬ 
clusions of law,27 and for the correction of similar 
defects in an accompanying affidavit23 or in the 
record of the state court.23 Any defect which might 
exist in the prayer of the petition might be cured by 
amendment,^® as where it prayed removal to the 
wrong court,2i or asked removal only as to peti¬ 
tioner, who showed a separable controversy with 
plaintiff, and not the removal of the whole suit.32 

A petition could not be amended, however, to sup¬ 
ply an allegation of diversity of citizenships3 or non- 
residenceS^ which had been wholly omitted from 
the petition and did not appear on the face of the 


record, where the ground on which the removal was 
sought was difference of citizenship, or to show that 
isuch diversity of citizenships^ or nonresidencesS 
existed at the time when the action was begun, al¬ 
though its existence at the date of petition for re¬ 
moval was properly alleged, and a petition based on 
such ground which alleged, as to a corporation, 
merely that it was a citizen of a designated state, 
without alleging that it was organized by or under 
the laws thereof, could not be corrected by amend- 
ment.S7 Similarly, where the amount or value 
in controversy was material to the removability of 
the suit, a petition failing to show that such amount 
or value exceeds the jurisdictional sum could not 
be amended to supply such averments s 

No amendment could cure a petition which was 
fatally defective for failure of all necessary defend¬ 
ants to join in the removal proceedings ;SS so, a 
petition filed by one of two defendants could not 
be amended, after removal, so as to show why the 
other defendant had not joined in the petition^® An 
amendment would not be allowed in the supreme 
court^i or in the circuit court of appeals^s of the 
United States, on appeal thereto, except when the 
adverse parties consented to such amendment, in 
which case it might be pennitted.^s 

Time for amendment. An amendment to a peri¬ 


ls. U.S.—^Heckleman v. Yellow Cab 
Transit Co., D.C.I11., 45 F.Supp. 
984—Clme v. Belt, D.C.Ky., 43 F. 
Supp. 538—Town of Fairfax, Okl,, 
V. Ashbrook, D.C.Okl., 8 F.Supp. 
345. 

54 C.J. p 324 note 37. 

20. U.S.—Kraut v. Worthingrton 
Pump & Machinery Corporation, D. 

C.N-.Y., 1 F.Supp. 307. 

PlaintiiTs assignor as nonresident 
alien 

U.S.—^Kraut v. Worthington Pump & 
Machinery Corporation, supra. 

21. U.S.—Cline v. Belt. D.C.Ky., 43 
F.Supp. 538—^Town of Fairfax, 
Okl., V. Ashbrook, D.C.Okl., 8 F. 
Supp. 345. 

22. U.S.—Johnson v. Ctoast Mfg. & 
Supply Co.. D.C.Cal., 53 P.2d 271— | 
Kraut V. Worthingrton Pump & Ma¬ 
chinery Corporation, D.C.K.Y., 1 F. 
Supp. 307. 

54 C.J. p 324 note 38. 

23. Puerto Rico.—GarrosI ▼. Garro- 
si, 1 Puerto Rico Fed. 228. 

54 C.J. p 324 note 39. 

'24. U.S.—Powers v. Chesapeake, 

etc., R. Co., C.C.Ky.,' 65 F. 139, af¬ 
firmed 18 S.Ct. 264, 169 U.S. 92, 42 
LJEd. 673. 

25. US.—Carson v. Dunham, S.C., 7 


S.Ct 1030, 121 US. 421, 30 KEd. 
992. 

26. U.S.—Gerling v. Baltimore, etc., 
R. Co., W.Va., 14 S.CL 633, 151 
U.S. 673, 38 L,.Ed. 311. 

54 C.J. p 324 note 44. 

27. U.S.—Kinney v. Columbia, Sav., 
etc.. Assoc., Utah, 24 S.Ct. 30, 191 
U.S. 78, 48 KEd. 103. 

54 C.J. p 324 note 44. 

28. U.S.—Hall V. Chattanooga Agri¬ 
cultural Works, C.C.Tenn., 48 F. 
599. 

29. US.—^Powers v. Chesapeake, 
etc., R. Co., Ky., 18 S.Ct 264, 169 
US. 92, 42 L.Ed. 678. 

54 C.J. p 324 note 47. 

30. U.S.—^Kelley's Adm'r v. Abram, 

D. C.Ky., 20 F.Supp. 229. 

31. U.S.—^Eteidfield v. Northwestern 
Lu Assur. Co., C.C.Wis., 105 F. 630. 

54 C.J. p 824 note 42. 

32. U.S.—Northern Pac. Terminal 
Co. v, liOwenherg, CC.Or., 18 F. 
339, 9 Sawy. 348. 

33. US.—^Buena Vista County v. 
Title Guaranty, *etc., Co., D.C.lowa, 
267 F. 477. 

54 C.J. p 324 note 48. 

34. US.—Fife v. Whittell, C.C.Cal., 
102 F. 687. 

N.C.—^Townsend v. Holderby, 141 S. 

E. 749, 195 N.C 854. 
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35. US.—Crehore v. Ohio, etc., R. 
Co., Ky.. 9 S.Ct 692, 181 U.S. 240, 
83 iL.Ed. 144. 

54 C.J. p 324 note 51. 

36. U.S.—Camprelle v. Balbach, C.C. 
N.Y., 46 F. 81—^Freeman v. But¬ 
ler. C.C.Ky., 89 F. 1. 

37. U.S.—Dalton v. Milwaukee Me¬ 
chanics' Ins. Co., C.dowa, 118 F. 
876. 

54 CJ. p 324 note 54. 

38. Puerto Rico.—Alonso ▼. Oben, IS 
Puerto Rico Fed. 245. 

39. U.S.—^Town of Fairfax, Okl., v. 
Ashbrook, D.C.Okl., 3 F.Supp. 845. 

Petition and bond not amendable as 
process 

US.—^Town of Fairfax, OkL, v. Ash¬ 
brook, supra. 

40. U.S.—^Heckleman v. Yellow Cab 
Transit Co., D.C.I11., 45 F.Supp. 
984. 

41. U.S.—Cameron v. Hodges, Tenn., 
8 S.Ct. 1154, 127 US. 822, 82 X..Ed. 
132. 

42. US.—Grand Trunk R. Co. v. 
TwitcheU. NJBC. 59 F. 727, 8 UCA. 
237. 

43. US.—Kansas City Southern R. 
Co. V. Prunty, La., 188 F. 18, -66 
C.C.A. 168, certiorari denied 25 
S.Ct 799, 197 US. 623, 49 L-Ed. 911. 
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tion for removal was held too late when offered i 
-at the hearing^ on a motion to remand the cause 
hut it was held that a petition might be permitted | 
by the federal court to be amended even after final 
judgment, if the court still had control of the rec- 
ord.^5 An amendment was clearly too late, how¬ 
ever, when made after remand of the suit to the 
state court,^® or after a removal had been properly 
•denied because of the insufficiency of the petition, if 
the time for removal as prescribed by the statutes 
had expired,^^ except that, where leave to amend 
was granted by the court in such case on a motion 
made before the expiration of the time prescribed by 
statute for taking the removal, the amendment was 
to be treated as if filed on the date of the motion.^8 
Where a removal had been wrongly denied, however, 
the fact that the state court proceeded to judgment 
an the suit did not prevent the federal court from 
permitting the amendment of the petition.^^ 

An additional petition presented to the federal 
court with the removal papers, alleging facts not 
stated in the petition to the state court, could not 
confer jurisdiction on the federal court^o 

Subsequent pleading as amendment, Inasmudi as 
defects in a petition for removal might be cured by 
the allegations of the pleadings showing the ex¬ 
istence of the jurisdictional facts, as discussed supra 
subdivision a of this section, a pleading filed in the 
state court after the filing of the petition for removal 
might be treated as an amendment to such petition 
in so far as it alleged the facts on which defective 
•or informal averments of the petition rested but 
no amendment of the pleadings or rearrangement of 
the parties could give the federal court jurisdiction 
where the original petition and the record as it 
•existed at the time of filing the petition did not 


diow that the suit was removable.^^ 

§ 216. -Bond 

a. In general 

b. Determination of sufficiency 

c. Amendment 

d. Liability on bond 

a. In. General 

The bond called for by the former statute, to be 
filed with the removal petition in the state court, was 
required to provide for the acts and matters specified 
in the statute, and to conform to statutory and other 
requirements with respect to such matters as penalty, 
parties, surety, execution, and seals. 

Under the provisions of the former statute relat¬ 
ing to the removal of suits from a state court to a 
federal court on the ground of diversity of citizen¬ 
ship or because arising under the G)nstituticm, laws* 
or treaties of the United States, which required the 
party seeking removal to file with his petition in the 
state court a bond for his entering in the federal 
court within thirty days a transcript of the record, 
and for paying all costs that might be awarded by 
the federal court if it should hold that the cause 
had been wrongfully or improperly removed there¬ 
to, and also for his appearing and entering special 
bail in the suit if special bail had originally been 
requisite therein, the due filing of a proper bond 
was a condition precedent and essential to the right 
of removal,55 and so the state court did not lose 
its jurisdiction, and was without power to order 
a removal, imless a proper bond was given,54 re¬ 
gardless of the sufficiency of the petition.55 

Provisions and conditions. The bond filed with a 
petition for removal was required to provide for 
the acts and matters specified by the statute, includ¬ 
ing the payment of costs in case of a remand,®® the 


44. TT.S.—^Key v. West Kentucky 
Coal Co., D.C.Ky., 237 F. 258. 

54 C.J. p 324 note 58. 

•45. U.S.—^Mexican Cent. R. Co. v. 
Duthie, Tex., 23 S.Ct. 610, 189 U.S. 
76, 47 Lr.Ed. 715. 

54 O.J. p 324 note 59. 

46. U.S.—^Piisbie v. Chesapeake, 
etc., R. Co., C.C.Ky., 59 F. 369, 57 F. 
1—^Brigrham v. C. a Thompson 
Lumber Co., C.C.Wis., 55 F. 881. 

47. U.S.—Carson, etc.. Lumber Co. 
V. Holtzclaw, CC.MO., 44 F. 785. 

Tex.—Sahens v. Cochrum, Civ.App., 
292 S.W. 281, 

48. N.C.—Newton v. Llfirsrett, etc.. 
Tobacco Co., 140 S.E. 742, 194 N.C 
816. 

49. U.S.—^Missouri, etc., R. Co. v. 
Chappell, U.aOkl., 206 F. 688. 

£0. U.S.—dine v. Belt, D.C.Ky., 43 


F.Supp. 588—^Town of Fairfax, 
Okl., Ashbrook, I>.C.Okl., 8 F. 
Supp. 345. 

51. U.S.—Carson v. Dunham, S.C., 7 
S.Ct. 1030, 121 U.S. 421, 30 L.Bd. 
992. 

52. U.S.—Walser v. Memphis, etc., 
R. Co., C.C,Mo., 19 F. 152. 

53. U.S.—^Bluflton Real Estate Co. 
V. Wysong, D.C.S.C., 24 F.Supp. 
844, 

Ala.—Great Atlantic Ss Pacific Tea 
Co. V. Miller, 156 So. 834, 229 Ala. 
313—Kinney v. Federal Land Bank 
of New Orleans, 152 So. 30, 228 
Ala. 25. 

Okl.—Guyer v. London, 102 P.2d 875, 
187 OkL 326. 

54 C.J. p 325 note 72. 
roxm of bond 

U.S.—^Meyer v. Delaware R. Constr. 
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Co., Iowa, 100 U.S. 457, 463, 25 I* 
Ed. 593. 

54. U.S.—^Bluffton Real Estate Co. 
V. Wysongr, D.C.S.C., 24 F.Supp. 
344. 

Miss.—^BHll V. Henderson, 21 Miss. 
688 . 

Tex.—^Turman v. Turman, Clv.App., 
99 S.W.2d 947, error dismissed, 
certiorari denied 57 S.Ct. 933, 301 
U.S. 698, 81 L.Ed. 1353, rehearing 
denied 58 S.CL 7, 302 U.S. 774, 82 
L.Ed. 600. 

54 C.J. p 325 note 73. 

55. Ala.—Great Atlantic & Pacific 
Tea Co. v. MiUer, 156 So. 834, 229 
ALa. 813. 

56. U.S.—Sheldrick v. Cockcroft, C. 
aConn., 27 F. 579. 

54 aj. p 325 note 75. 
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entry in the federal court of a transcript of the 
record,and the appearance of the petitioning party 
in such court the bond was given for removal 
costs and not for the costs of the case.^® A bond 
was sufhcient where its provisions and conditions 
followed substantially the language of the statute.®® 
Where special bail was not originally required in 
the state court, the bond did not need to contain a 
condition for the entry of such bail in the federal 
court ;®i moreover, the statutory provision as to 
special bail did not refer to a delivery bond or 
bond for the forthcoming of property, but only to an 
undertaking for the personal appearance of a par- 
ty.®2 It was held that a general provision for the 
doing of such acts as were required by statute was 
not sufficient to cure an omission to provide ex¬ 
pressly for a particular necessary act;®® but there 
was authority to the contrary.®^ 

Where fewer than all the persons named in the 
suit as defendants had been served and had become 
parties, the bond did not need to be conditioned for 
the appearance of others than those served.®® A 
bond was not fatally defective because it provided 
for the filing of the transcript in the wrong division 
of the federal court,®® or because the day on which 
the transcript was required to be filed was im¬ 
properly designated;®*^ and a bond conditioned for 
defendant's appearance in the district court of the 
United States was held not defective, although un¬ 
der the law as it then stood the removal was to the 
circuit court.®® A bond conditioned for the entry 
of the transcript in the federal court of another 


district than that to which the cause was re¬ 
movable,®® or for such entry at a time other than 
that prescribed by statute,7® was, however, not suffi¬ 
cient; nor was a bond conditioned that one not a 
party to the suit would perform the required acts to 
effect a removal.7i 

Penalty. It was proper practice to insert in the 
bond a provision for the payment of a specified sum 
as penalty for a failure to comply with the condi¬ 
tion,7® and, where the sum so specified was clearly 
enough to cover all costs and damages that might 
in any event be awarded, the bond was sufficient.7® 
An undertaking to pay an indefinite amount satisfied 
the statute, however,74 and the omission of a fixed 
penalty was not ground for remanding the suit,75 
although it might cause the state court to refuse 
its approval of the bond.7® Where, however, the 
tenor of the bond was merely an undertsiking to pay 
a fixed sum and the amount thereof was left blank, 
no liability was created and the bond was therefore 

insufficient.77 

Parties. It was held that a removal bond did not 
need to be made by petitioner, but might be executed 
by another as principal,7® but there was authority 
for the contrary view,7® The obligee of the bond 
was properly plaintiff, and not the state or the 
people.®® The bond needed to run only to the party 
aggrieved by the removal,®1 and did not need to run 
to a party on whom no liability for removal co-sts 
could fall in any contingency.®® The bond was 
required to be joint and several,®® and a bond which 
was merely joint was not sufficient.®^ 


67. Fla.—^Hayes v. Todd, 15 So. 762, 
34 Fla. 238. 

54 C.J. p 825 note 76. 

58. W.Va.—Bell v. Bell, 8 W.Va. 
183. 

69. TJ.S.—C. I. T. Corp, v. Ambrose, 
D.C.S.C., 36 P.Supp. 811. 

60. TJ.S.—Cooke v. Seligman, C.C.N. 

Y., 7 F. 268, 17 Blatchf. 452. 

Mass.—^EUls V. Atlantic, etc., R. Co., 
184 Mass. 338. 

61- U.S.—^Preston v. McNeil Lumber 
Co., C.C.Pa-, 143 P. 555—^Burck v. 
Taylor, C.C.Tex., 89 P. 581, affirmed 
14 S.Ct 696, 152 TJ.S. 684, 38 LuEd. 
578. 

68. Iowa.—Ramsey v. Coolbauffh, 13 
Iowa 164. 

63. Tex,—^Harrold v. Arrington, 64 
Tex. 233. 

64. TJ.S.—Cooke v. Seligman, C.C1N. 
T., 7 P. 263. 17 Blatcbf. 452. 

65. N.Y.—Vandevoort v. Palmer, 11 
Nr,Super. 677. 

66. TJ.S.—Hodge v. Chicago, etc., R. 
Co., Mo., 121 P. 48, 67 CCA. 888. 


67. Mass.—^Ellis v. Atlantic, etc., R. 
Co., 134 Mass. 838. 

68. Pla.—Hayes v. Todd, 15 So. 762, 
34 Pla. 233. 

69. U.S.—^In re Vadner, D.C.Nev., 
259 P. 614—Webb v. Southern R. 
Co., Al€L, 248 P. 618, 160 C.C.A. 518, 
certiorari denied 38 S.Oti 582, 247 
U.S. 618. 62 L..Ed. 1245. 

70. U.S.—^Missouri, etc., R. Co. v. 
Chappell, D.aOkl., 206 P. 688. 

54 C.J. p 326 note 88. 

71. Ohio.—Clippinger v. Missouri 
Valley L. Ins. Co.. 26 Ohio St. 404. 

72. Ga.—Overstreet v. Shulman, 39 
S.E.2d 688, 201 Ga. 278. 

64 C.J. p 826 note 90. 

73. U.S.—Groton Bridge, etc., Co. v. 
American Bridge Co., C.C.N.Y., 187 
F. 284. 

54 C.J. p 826 note 91. 

Bond hold not insnScient 
Ga.—Overstreet v. Shulman, 89 S.B. 
2d 688, 201 Ga. 278. 

74. U.S.—Burdick v. Hale. C.C.Ind., 
4 P.Cas.N‘o.2,147, 7 Biss. 96. 
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76. U.S.—Johnson v. P. C. Austin 
Mfg. Co., C.C.Kan., 76 P. 616. 

78. W.Va,—Quarrier v. Baltimore, 
etc., R. Co., 20 W.Va. 424, 

77. U.S.—Austin v. Gagan, C.C.Cal.. 
39 P. 626, 5 L.RJL 476—Burdick v. 
HaJe, C.C.Ind., 4 P.Cas.No.2,147, 7 
Biss. 96. 

78. U.S.—(People’s Bank v. AStna 
Ins. Co., aaS.C., 53 P. 161. 

54 CJ. p 326 note 96. 

79. Ill.—^Farmers* L. & T. Co. v. 
Lake St El. R. Co., 51 N.B. 56, 
173 m. 439. 

54 C.J. p 326 note 97. 

80. N’.Y.r—Grow v. Wlman, 8 N.T.St 
281. 

81. U.S.—C. L T. Corp. v. Ambrose, 
D.C.S.C., 36 P.Supp. 311. 

82. U.S.—C. 1. T. Corp. v. Ambrose, 
supra. 

83. K.Y.—Roberts v. Carrington, 2 
N.T.Super. 694, 

R.I.—^Hazard v. Durant 9 R.L 602. 

84. N.Y.—^Roberts v. Carrington, 2 
N.Y.Super. 694. 



*^6 REMOVAL 

Surety and justification. A formal defendant, 
who was merely a nominal party to the suit and who 
did not join in the petition for removal, might be a 
surety on a removal bond;^® and an attorney at 
law was a sufficient surety if he was accepted as 
such by the state court, even though a rule of such 
court disqualified him.^® When the surety was a 
corporation organized under the laws of a state 
other than that in which the suit was pending, it 
did not need to be shown to have authority to do 
business in the latter state, at least where, under the 
state law, a corporation not having procured such 
authority could take no advantage of its failure so 
to do.s*^ In view of the statutory requirement of 
good and sufficient surety, it was proper practice 
to add to the bond proof that the sureties were 
responsible and sufficient but it was held that 
the sureties were not required to justify until a 
rule or order requiring them to do so had been 
made.®^ 

Execution, When petitioner for the removal was 
named as principal in the bond, it might be executed 
in his name by his attorney at law,^® and a bond 
executed by such attorney without prior authoriza¬ 
tion by the client might be ratified by the latter at 
any time before an order for a remand.^^ The fact 
that the bond was executed in behalf of the surety 
by an agent or attorney in fact whose authority did 
not appear did not render the bond defective, in 
the absence of any showing of a want of authority 
on the part of the person so signing,®^ there being 
a presumption that he was duly authorized unless 
the contrary was shown but a bond executed 
in behalf of the corporation by its treasurer was 
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held to be invalid where the authority of such officer 
to act for the corporation was not shown and the 
corporate seal was not affixed.®^ The bond did not 
need to be acknowledged.^^ 

Seals, The absence of a seal on a removal bond 
did not vitiate the bond where the state statute pro¬ 
vided that the omission of a seal should not affect the 
validity of any document,®® or expressly make a 
bond valid without a seal;®7 otherwise, however, 
the bond had to be sealed in order to be valid.®® A 
scrawd, without wax, intended as a seal®® or an 
impression on the paper^ was ordinarily a suffi¬ 
cient seal; and, where the state statute so pro¬ 
vided, the letters S.” or the word *‘Seal” was 
sufficient.^ 

Time for filing. The removal bond was required 
to be given and filed at the time the petition for 
removal was presented,® and, accordingly, at or be¬ 
fore the time for removal expired;^ and an order 
could not be thereafter made allowing the bond to 
be filed nunc pro tunc as of the date of filing the 
petition.® 

Mode of attacking sufficiency^ The sufficient of 
a removal bond could not be questioned on a general 
demurrer to the petition for removal,® but could be 
put into issue only by specific objections.^ 

Waiver of objections. Objections founded on de¬ 
fects in the form of a removal bond® and objections 
to the sufficiency of the sureties® were waived by 
taking subsequent steps in the cause without moving 
to remand because thereof; and the objection that 
the signatures to the bond were not properly ac¬ 
knowledged or proved,!® that one by whom the bond 


as. Geu—Steiner v. Mathewson, 77 
Ga. 667. 

«8. U.S.—Probst V. Cowen, C.C,01iio, 
91 F. 929. 

87- U.S.—^Brady v. J, B. McCrary 
Co., D.aFla., 244 F. 602. 

88. m. —Farmers' L. & T. Co. v. 
Lake St El. K. Co., 61 N.E. 66, 178 
Ill. 439. 

64 C,J, p 826 note 5. 

89. HI.—Empire Transp. Co. v, 
Richards, 88 HI. 404. 

90. U.S.—Herbert v. Roxana Petro¬ 
leum Corp., D.C.ni., 12 F.2d 81— 
Dennis v. Alachua County, C.C. 
Fla., 7 F.OasJ7o.3,791, 8 Woods 
888 . 

91. U.S.—Ashe v. Union Cent L. 
Ins. Co., C.C.S.C., 116 P. 234. 

92. ' Ga.—Corpus OTaxls dted in 
Head v. Waldrup, 29 S.E.2d 561, 
685, 197 Ga. 600. 

S4 C.J, p 826 note 9. 


93- U.S.—New Tork Mut Life Ins. 

Co. V. Langley, C.aS.C., 146 P. 415. 
94. U.S.—Alexandria Nat Bank v. 
Willis C. Bates Co., Va., 160 P. 839, 
87 C.aA 643, 

96. U.S.—^Herbert v. Roxana Petro¬ 
leum Corp., D.C.I11., 12 P.2d 8L 

96. U.S.—^Loop V. Winters, CCNev., 

115 P. 362. 

97. U.S.—G^. V. B. Min. Co. v. Hai¬ 
ley First Nat Bank, Idaho, 96 P. 
23, 36 C.C.A 638. 

98. Mass.—^Mahoney v. U. S. Ship¬ 
ping Board Emergency Fleet Corp., 
148 N.E. 454, 253 Mass. 234. 

Corporation 

Puerto Rico,—Gerardino v. Home 
Ins. Co., 12 Puerto Rico Fed. 374. 

99. U.S.—Loop V. Winters, C.C.Nev., 

116 P. 362—U. S. V. Stephenson, 
C.C.I11., 27 P.Cas.No.16,386, 1 Mc¬ 
Lean 462. 

1. U.S.—Loop V. Winters, C.C.Nev., 
116 P. 362—^U. S. Y. Stephenson, C. 
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C.H1., 27 P.Cas.No.16,886, 1 McLean 
462. 

2. U.S.—G. Y, B. Min. Co. v. Hailey 
First Nat Bank, Idaho, 95 P. 23, 36 
C.C.A- 633. 

3. N.C.—^Howard v. Southern R. Co., 
29 S.E. 778, 122 N.C. 944. 

64 C.J. p 327 note 21. 

4. U.S.—^Austin V. Gagan, C.C.Cal., 
39 P. 626. 5 L.R.A. 476. 

54 laj. p 327 note 22. 

5. U.S.—Austin V. Gagan, supra. 

8. Ky.—Herron v. Bates, etc., 

Constr. Co., 203 S.W. 719, 180 Ky. 
861. 

7. Ky.—Herron v. Bates, etc., Constr. 
Co., supra. 

8. U.S.—Hervey v. Hlinols Midland 
R. Co., C.C.S.D., 3 tP. 707. 

N.Y.—Grow V. Wiman, 3 N.Y. 281. 

9. U.S.—^Probst V. Cowen, C.(5.0hio, 
91 P. 929. 

10. U.S.—Cooke V. Seligman, C.C. 
N.Y., 7 P. 268, 17 Blatchf. 452. 
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was executed in behalf of the surety was not shown 
to be properly authorized,or that the sureties had 
not justified,12 -was waived if not made in the state 
court at the time the bond was presented thereto. 

b. Deteiminataon of Sufficiency 

Under the former statute, the state court had Ju¬ 
risdiction to determine the sufficiency of a bond for 
removal on the ground of diversity of citizenship or 
of the suit’s arising under the federal Constitution, 
laws, or treaties; but its rejection of the bond could 
not be arbitrary and was subject to review. 

Under the provisions of the former statute provid¬ 
ing for removal on the ground of diversity of citi¬ 
zenship or because of the suit’s arising under the 
federal Constitution, laws, or treaties, the state 
court in which a suit was pending had power to 
determine whether a bond for the removal of the 
cause to a federal court was sufficient in substance 
and form and the determination of the sufficiency 
of the sureties was also largely within the discretion 
of that court.i4 The approval of the state court was 
not, however, essential, in the sense that its failure 
or refusal to approve a bond which was in fact 
sufficient would deprive petitioner of the right of 
remoml and it could not arbitrarily reject a bond 
tendered for its approval.i® 

Review of refusal A refusal by the state court 
to receive or approve a bond might be reviewed, at 
least when not based on the insufficiency of the 
sureties, by the federal court to which removal was 
sought, on the hearing of a motion to remand the 
cause,1*^ or by the supreme court of the United 
States on a writ of error to the final judgment of 
the state court of last resorti* 

c. Amendment 

The bond filed, under the former statute, in the 


state court with the removal petition could be amended 
as to formal or technical defects, but not so as to sup¬ 
ply or cure, after the time for removal- had expired, 
the omission of an essential element. 

With respect to the bond filed, under the former 
statute, in the state court with the removal petition,, 
it was broadly held that the giving of a defective 
bond on removal did not defeat jurisdiction, and 
that the defect was subject to correction.^® More 
particularly, mere formal or technical defects in 
a removal bond might ordinarily be cured by amend¬ 
ment of the bond, whether or not the time for re¬ 
moval had expired;®® and it was held that the state 
court should not reject a bond because of such 
defects without giving the petitioning party oppor¬ 
tunity so to correct them,®! although it did not need 
to postpone the trial of the cause in order to allow 
time to amend the bond.®® Thus, the omission of a 
seal where no seal was essential to the validity of the 
bond,®® a mistake in the name of the obligee,®^ the 
omission of a penal clause,®® or a failure to show 
the authority of the person by whom the bond had 
been executed in behalf of a corporate surety, if 
such showing was required,®® might be cured by 
amendment. 

The omission of an essential element of the bond, 
however,®7 such as the want of any provision for 
the payment of costs in case of remand,®® the 
failure to attach a seal where that is required,®^ 
or, where the bond contained a penal clause, the 
omission of the amount of the penalty,®® could not 
be supplied or cured by amendment, after the time 
for removal had expired. 

Permitting an amendment so as to make the 
bond payable to both defendants instead of one 
was within the discretion of the trial court.®! 


11. Ky.—Herron v. Bates, etc., I 
Constr. Co., 203 S.W. 719, 180 Ky. I 
851. 

12. HI.—Western Union TeL Co. v. 
Horack, 9 lll.App. 309. 

64 C.J. p 327 note 30. 

13. Tex.—Southern Pac. R. Co. v. 
Harrison. 11 S.W. 168, 73 Tex. 103. 

54 C.J. p 327 note 32. 

14. W.Va.—Henen v. Baltimore, etc., 
R. Co., 17 W.Va. 881. 

54 C.J. p 327 note 33. 

15. U.S.—OsfiTOod V. Chicago, etc., R. 
Co., C.C.I11., 18 F.Cas.No.10,604, 6 
Biss. 330. 

16. N.T.—Taylor v. Shew, 54 N.T. 

76. . 

17. U.S.—New York Mut 1m Ins. 
Co. V. Langley, C.C.S.a. 145 F. 416. 

54 C.J. p 827 note 36. 


18. U.S.—^Meyer v. Delaware R. 
Constr. Co., Iowa, 100 U.S. 457, 25 
L.Ed. 593. 

19. U.S,—National Quicksilver Corp. 
V. World Ins. Co. of Omaha, Neb., 
C.C.AJiLrk., 139 F.2d 1. 

20. U.S.—Gallahar v. George A. 
Rheman Co., D.CGa., 60 F.Supp. 
655. 

54 CJ*. p 327 note 38. 

21. N.T.—Taylor ▼. Shew, 54 N.Y. 
75—Grow V. Wlman, 8 N.Y.St. 281. 

22. Tex.—Harrold v. Arrington, 64 
Tex. 233. 

23. U.S.—^Loop V. Winters, C.C.Nev., 
115 F. 862—Overman Wheel Co. v; 
Pope Mfg. Co., aaConn., 46 F. 
677. 

24. U.S.—Harris ▼. Delaware, etc., 
R. Co., aCJN’.J., 18 F. 833. 
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25. U.S.—Johnson v. F. C. Austin 
Mfg. Co., Caosian., 76 F. 616. 

26. U.S.—Collins Mfg. Co, v. iWick- 
wire Spencer Steel Co., D.C.Mass.,. 
11 F.2d 196. 

27. Mass.—^Mahoney v. U. S. Ship¬ 
ping Board Emergency Fleet Corp., 
148 N.E. 464, 263 Mass. 234. 

54 C.J. p 327 notes 46-48. 

28. U.S.—^Torrey v. Grant Locomo¬ 
tive Works, C.C.N.T., 24 F.Cas.No., 
14,105. 14 Blatchf. 269. 

54 C.J. p 827 note 46. 

29. Mass.—^Mahoney v. U. S. Shlpr- 
ping Board Emergency Fleet Corp.,. 
148 N.E. 454, 253 Mass. 234. 

3a U.S.—Austin V. Gagan, C.C.Cal.,, 
89 F. 626, 5 L.RjL 476—Burdick v. 
Hale, C.C.Ind., 4 F.Cas.No.2,147, 7* 
Biss. 96. 

31. U.S.—C. L T. Corp. v. Ambrose, 
D.C.S.C., 86 F.Supp. 31L 
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<L Liability on Bond 

The amount specified in the penal clause of a bond 
for removal given in the state court under the former 
statute was a penalty, and not liquidated damages for 
breach of the condition of the bond; the sureties could 
not be liable for more than the costs awarded on a 
remand. 

The amount specified in the penal clause, if any, 
of a bond given in the state court, under the former 
statute, for the removal of a cause from a state 
court to a federal court, was merely a penalty and 
not liquidated damages for a breach of the condi¬ 
tion of the bond;32 and the amount for which the 
sureties on the bond were liable could not exceed 
the costs awarded on a remand.23 A dismissal of the 
suit, after removal, for failure of the removing 
party to appear and put in special bail, where re¬ 
quired, gave rise to no liability on the bond.^^ 

Enforcement of liability. In the absence of any 
stipulation in a removal bond for the entry of 
judgment against the surety in case of a breach 
of the condition, his liability was enforceable only in 
an independent action on the bond.^® Even in the 
absence of amendment, if suit was brought to 
recover on a defective bond, the court would treat it 
as what it was intended to be, a proper statutory 
bond on removal.®® 

§ 217. -Notice 

Authorities differed as to whether the giving of 
notice of the petition and bond for removal, filed in 
the state court under the former statute, was a man¬ 
datory and Jurisdictional requirement or merely a di¬ 
rectory one. 

The requirement of the former statute relating to 


the removal, from a state court to a federal court, 
of suits arising under the federal constitution, laws, 
or treaties, or involving diversity of citizenship, 
that written notice of the petition and bond for 
removal, filed in the state court, should be given to 
the adverse party before filing them was said to 
have been imposed because instantly on the filing of 
the petition and bond the state court w’as forbidden 
to proceed further and ipso facto the cause stood 
removed to the federal court.®*^ The authorities 
were said to be in hopeless conflict as to whether 
the giving of notice was jurisdictional.®® It was 
held that the giving of notice was undoubtedly es¬ 
sential,®® that the requirement was mandatory^® 
and jurisdictional,^^ and had to be substantially 
lived up to,'*® that application for removal had to 
be made on notice to the adverse party,^® and that 
the federal court to which the cause was attempted 
to be removed ordinarily had no jurisdiction to 
receive or retain the suit where objection was made 
that such notice had not been given but it was 
also held that the requirement was not mzindatory^® 
or jurisdictional,^® and that no notice was necessary 
where removability arose during the trial of the 
cause and the parties were all present in court when 
the application for removal was made,^^ although 
as to the last point there was authority to the con¬ 
trary,^® or where plaintiffs counsel was present in 
court and made no objection when the application 
was read.^® The provision was held clearly man¬ 
datory in the sense that failure to comply with it 
would ordinarily warrant remand, if seasonably re¬ 
quested,®® but was held relative only to the mode 
and form of procedure,®^ and not within that class 


’ as. Ala.—^Henry v. Louisville, etc., 

B. Co., 8 So. 843, 91 Ala. 585. 

33. N.J.—^Hale v. Fallon, 4 N.J.Law 
J. 308. 

34. La.—-Welch v. Thorn, 16 La. 188. 

35. U.S.—Colburn v. Hill, Tenn., 103 
F. 340, 43 aCA. 253. 

36. U.S.—National Quicksilver Corp. 
V. World Ins. Co. of Omaha, Neb., 

C. CA-Ark., 139 F.2d L 

37. U.S.—Pyatt v. Prudential Ins. 
Co. of America, D.C.Mo., 88 F.Supp. 
627. 

ZTotioa and not hearlnfiT was re- 
•QUired by statute.—^Ritchey Lith. 
Corp. V. Robertson-Cole Distributinff 
Corp., 191 N.Y.S. 870, 199 App.Div. 
362—Grleason v. H. M. Byllesby & Cc., 
290 N.Y.S. 436, 160 MIsc. 613. 

Prior to adoption of Judicial Codo» 
28 U.S.C.A., no notice was necessary 
of proceedinsrs to obtain a removal 
of suits arising under the Constitu¬ 
tion, laws, or treaties of the United 
States, or involvlnj diversity of citi¬ 


zenship,—^Kelley’s Adm"r v. Abram, 

D.C.Ky., 20 F.Supp. 229—54 C.J. p 
328 note 57 [a], 

38. U.S.—Partrldgre v. Bond, D.C.Va, 
17 F.Supp. 257. 

39. U.S.—^Kueck v. Northwestern 
Mut. Life Ins. Co., D.C.N.Y., 2 F. 
Supp. 400. 

40. U.S.—(Flowers v. ^tna Cas. & 
Sur. Co., C.CJLTenn., 163 F.2d 411 
—^Bluffton Real Estate Co. v. Wy- 
songr, D.C.S.C., 24 F.Supp. 344. 

Ala—‘Kinney v. Federal Land Bank 
of New Orleans, 152 So. 30, 228 Ala 
26. 

54 C.J. p 328 note 57. 

41. U.S.—^Bluflton Real Estate Co. v. 
Wysonff, D.C.S.C., 24 F.Supp. 344— 
Partridge v. Bond, D.C.'Va, 17 P. 
Supp. 257. 

54 C.J. p 328 note 58. 

42. U.S.—Hueck v. Northwestern 
Mut. Life Ins. Co., B.C.N.Y., 2 P. 
Supp. 400. 

43. N.Y.—^Hudson Towboat Co. v. 
I Halifax Ins, Co.. *47 N.Y.S.2d 468. 
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Bemoval held properly denied for 
lack of notice.—^Bascom v. Superior 
Trailer Mfg. Corp., 34 N.Y.S.2d 933, 
264 App.Div. 807. 

44. U.S.—-Tinker v. lECossuth Coxmty, 
D.aiowa, 292 P. 863. 

54 C.J. p 328 note 58. 

45. U.S.—Pyatt v. Prudential Ins. 
Co. of America. D.CAlo., 38 F.Supp. 
527. 

46. U.S.—-Pyatt V. Prudential Ins. 
Co. of America, supra—^French v. 
Umted Gkis Public Service Co., I>.C. 
La, 16 F.Supp. 837. 

47. Ky.—^Byme v. Chesapeake, etc., 
R. Co., 152 S.W. 538, 151 Ky. 663. 

43. Wash.—Chelan Electric Co. v. 
Wick, 269 P. 827, 148 Wash. 479. 

49. U.S.—^French v. United Gas 
Public Service Co., D.C.La, 16 P. 
Supp. 837. 

50. U.S.—Kelley’s Adm’r v. Abram, 
D.C.Ky., 20 F.Supp. 229. 

51. U.S.—Kelley’s Adm’r v. Abram, 
supra 
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of conditions which are ftindamental to jurisdiction 
and which may not be dispensed with by agreement 
without infraction of the rule that jurisdiction can¬ 
not be conferred by consent.^^ Neither as a matter 
of law nor of comity was it necessary that notice 
be given to the state court.^^ 

Purpose of notice. The purpose of the notice re¬ 
quired by the former statute was merely to advise 
plaintiff that a removal proceeding was in prog- 
ress,54 or that the suit and all further proceedings 
therein were about to be transferred to another 
tribunal,to submit to his scrutiny, and that of the 
state court, the sufficiency of the petition and bond,^® 
and to enable him to speed proceedings if defendant 
delays therein.57 It was also held that the purpose 
of the notice was to give plaintiff an opportunity to 
be present when the petition was presented, so that 
he might resist it;58 but it was also held that the 
notice was not for the purpose of enabling plain¬ 
tiff to object to or resist the removal.59 

Time of notice. The notice did not need to be giv¬ 
en any particular length of time before presenting i 
the petition and bond for removal, since it was notice 
of the petition and bond, and not notice of any hear¬ 
ing, that was required,and so notice at any time, 
however short, was sufficientany notice which 
might be considered as prior in time to the filing was 
sufficient to satisfy the statute.®^ It was held that 
the notice might not be given after the filing of the 
petition and bond;®^ but under other authority the 


statutory requirement that notice be given prior to 
the filing was directory and not jurisdictional,®^ 
or directory rather than mandatory,®® so that where 
plaintiff was present at the presentation of the peti¬ 
tion and opposed the removal, the fact that notice 
was given a few hours thereafter was immaterial.®® 
It was immaterial what was the period of notice pre¬ 
scribed by the rules governing the hearing of mo¬ 
tions in the state court.®^ 

Sufficiency of notice. A notice which recited that 
defendant would, on a specified day,®® or on or be¬ 
fore a designated date,®® file m the state court a 
petition and bond for removal was sufficient, at least 
where copies of such petition and bond were served 
before filing^® It was not essential, however, that 
the time'^^ or placed® of presenting or filing the 
petition and bond be stated in the notice. Presenta¬ 
tion of a petition and bond to counsel for plaintiff, 
and his acceptance of service of a rule to show 
cause why the suit should not be removed, were held 
sufficient notice within the statute.^® Oral notice 
was insufficient.'^^ 

Service. The requirement of the statute that no¬ 
tice should be “given” required it to be served on 
the adverse party ;75 but service on one of a party’s 
attorneys of record was held to satisfy the require¬ 
ment'^® 

Waiver of notice. The right to notice of the 
petition and bond for removal might be waived by 
the adverse party.*^*^ Where plaintiff appeared be- 


52. ir.S.—Kelley’s Adm’r v. Abram, 
supra. 

53. U.S.—Frazier v. Hines. D.C.S.C., 
260 F. 874. 

54. U.S,—Sprlgrgrs v. Associated 
Press, D.C.Wyo., 55 F.Supp. 886. 

55. U.S.—Miller v. Southern Bell 
Tel., etc., Co., C.C.A.S.C., 279 F. 
806—Hansford v. Stone-Ordean- 
Wells Co., D.C.Mont., 201 F. 185. 

58. Miss.—Standard Oil Co. v. De¬ 
cell. 166 So. 379, 175 Miss. 251. 

54 C.J. p 328 note 65. 

57. U.S.—Hansford v. Stone-Ordean- 
Wells Co., D.C.Mont., 201 F. 185. 

58. •U.S.—^Bank of America Nat 
Trust & Savings Ass’n v. U. S. 
Nat. Bank of Los Angeles, D.C.Cal., 
3 F.Supp. 990. 

59. U.S.—IWllllams v. New Tork, 
etc., R. Co., aCJLVa., 11 F.2d 368, 
45 A.L.II. 437. 

54 C.J. p 328 note 72. 

fO. N.T.—Ritchey Lith. Corp. v. 
Robertson-Cole Distributing Corp., 
191 N.Y.S. 870, 199 App.DIv. 862. 

KU U.S.—‘Flowers v, .ffltna Cas. it 
Sur. Co., C.C.A.Tenn., 168 F.2d 411 
—^Bliscu V. Paramount Pictures, D. 
C.Cal., 73 F.Supp. 881—Miller y. 


Southern Bell Tel., etc., Co., C.C.A. 
S.C, 279 F. 806. 

63. U.S.—S p r i g g s v. Associated 
Press, D.C.Wyo, 55 F.Supp. 385. 

63. U.S.—^Partridge v. Bond, D.C.Ya, 
17 F.Supp. 267. 

64. U.S —Kueck v. Northwestern 
Mut. Life Ins. Co., D.C.N.Y., 2 F. 
Supp. 400. 

65. U.S.—^Bank of America Nat 
Trust & Savings Ass’n v. U. S. 
Nat. Bank of Dos Angeles, D.C.Cal., 
3 F.Supp. 990. 

66. U.S.—^Bank of America Nat. 
Trust & Savings Ass’n v. U. S. Nat 
Bank of Los Angeles, supra. 

67. U.S.—^Kueck v. Northwestern 
Mut. Life Ins. Co., D.C.N.T., 2 F. 
Supp. 400. 

68. U.S.—Hansford v. Stone-Ordean- 
Wells Co., D.C.Mont, 201 P. 186. 

69. .U.S.—Cropsey v. Sun Printing, 
etc.. Assoc., D.C.N.J., 215 P. 132. 

70. U.S.—^Hansford v. Stone-Ordean- j 
Wells Co., D.C.Mont, 201 P. 186—I 
Chase v. Erhardt D.C.Vt, 198 F. 
805. 

71. U.S.—Potter v. General Tak in g 
Co., D.C.R.I., 218 F. 697, 

54 C.J. p 828 note 70. 
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[72. U.S.—Hlnman v. Barrett, D.C. 
N.T., 244 F. 621—^Potter v. General 
Baking Co., D.C.R.I., 213 F. 697. 

73- U.S.—^Lewis v. Erie R. Co., D.C. 
P€L, 257 F. 868. 

74. U.S.—^Partridge v. Bond, D.C.Va., 
17 iP.Supp. 267. 

76. U.S.—Tinker v. Kossuth County, 
D.C.Iowa, 292 F. 863. 

Fed. Rules of Civ. Froo., rule 5 (b)^ 
as to mode of service held not ap¬ 
plicable.—Flowers v. u3E3tna Cas. & 
Sur. Co., C.C.A.Tenn., 163 F.2d 411. 

Svideuoe held not to show failure, 
before oflling petition and bond, to 
serve notice of intention to apply for 
removal, although notice served at 
9:60 A. M. stated petition and bond 
would be filed at 9 A. M—Kueck v. 
Northwestern Mut Life Ins. Co,, D.C. 
N.Y., 2 F.Supp. 400. 

ZfUndowuers held not parties 
U.S.,—In re Judicial Ditch No. 24 in 
Freeborn and Mower Counties, D.C. 
Minn ., 87 F.Supp. 198. 

76. U.S.—Kelley’s Adm’r v, Abram, 
D.C.Ky., 20 F.Supp. 229. 

77. U.S.—Goins v. Southern Pac. 
Co., D.aCal., 198 P. 432. 



'^6 C.J.S. REMOVAL 

fore the state court and resisted the removal, any 
failure to give notice was thereby waived.'^s 

Statute as to Indian tribes. A federal statute 
relating to removal of a suit in the state courts of 
Oklahoma to which a restricted member of the 
Five Civilized Tribes in Oklahoma is a party and 
claiming lands allotted to a citizen of those tribes 
was held not to require the giving of notice of the 
filing of the petition for removal.^® 

§ 218. -Presentment and Filing of Peti¬ 

tion and Bond 

Under the former statute requiring the filing of 
the petition and bond for removal In the state court, 
authorities differed as to whether filing with the clerk 
was sufficient without presentment to, and approval by, 
the court, and as to whether presentment could be made 
to a Judge In chambers or while the court was in va¬ 
cation. 

Under die provision of the former statute re¬ 
lating to the removal of causes from a state court 
to a federal court on the ground of diversity of 
citizenship or because arising under the Constitution, 
laws, or treaties of the United States, requiring the 
petition and bond for removal to be filed in the 
suit in the state court, it was held by some authori¬ 
ties that the mere filing of a petition and bond in 
the office of the clerk of the state court in which the 
suit was pending was not sufficient, but that such 
petition and bond had to be presented to such state 
court and its approval thereof obtained,except 
that in a cause in which the clerk has jurisdiction, 
under the state statutes, to make orders and render 
final judgment, the petition and bond were properly 
presented to him;®i and so where a petition and 
bond had been filed, but a presentment thereof and 
motion for removal were withdrawn, it was held 
that the state court did not have jurisdiction and no 
removal was effectuated®^ 


OF CAUSES §§ 217-218 

According to other authorities, however, while 
such presentment for acceptance was recognized as 
the proper and preferable practice,®® it was not in¬ 
dispensable, but filing such petition and bond with 
the clerk was sufficient,®^ the papers, when filed, be¬ 
coming part of the record of the suit in the state 
court.®® Even where presentment to the court was 
regarded as necessary, the failure or refusal of the 
court to accept a petition and bond which were in 
fact sufficient to entitle the applicant to a removal 
did not deprive him of such right.®® Where the 
papers were filed in apt time, the fact that the 
petition was not presented to the judge of the state 
court, or called to his attention, until the expiration 
of such time was immaterial.®'^ 

Presentment to judge in chambers. The present¬ 
ment of a petition and bond for removal to, and its 
approval by, a judge of the state court in which the 
cause was pending, in his chambers, was ordinarily 
regarded as a sufficient presentation and approval;®® 
but there was authority for the contrary view.®® 

Manner of presentment. An oral statement to 
the court that a petition and bond for removal had 
been filed constituted a sufficient presentation, with¬ 
out production of the petition and bond, where the 
court did not require or request such production.®® 

Ex parte presentment. A petition and bond for 
removal might be presented ex parte to the state 
court for its approval,and the statutory provision 
requiring notice of the petition and bond to be 
given, as discussed supra § 217, did not impose on 
the state court any duty to hold a hearing on the ap¬ 
plication.®® It -was not even necessary that peti¬ 
tioner be personally present at the time of the pre¬ 
sentment.®® 

Place of filing. A petition and bond for removal 
were properly filed in the state court in which the 
suit was pending at the time of such filing,®^ even 


7& U.S.—Apfelbaum v. Hartford 
Fire Ins. Co., D.C.Pa., 29 F.2d 432. 

79. U.S.—^McKay v. Bogers, C.C~A. 
Okl., 82 F.2d 795. 

sa U.S.—^BaJils V. La vB^ette Wel¬ 
fare Loan Soc., D.C.Ind., 17 F.2d 
379. 

54 C.J. p 829 note 81. 

Presentment after time for removal 
has expired as sufficient when fil¬ 
ing* was In time see supra S 182. 

8L U.S.—Sanderlin v. People’s Bank, 
C.C.N.C., 140 F. 191. 

sa. - U.S.—Mays v. Newlin, aaVa., 
143 F. 674. 

83. U.S.—Noble v. Massachusetts 
Ben. Assoc., C.C.N.T., 48 F. 837. 

54 C.J. p 329 note 84. 


84. U.S.—Williams v. New York, 
etc., R. Co., C.C.A.Va., 11 P.2d 363, 
•45 AL.R. 437. 

54 C.J. p 329 note 85. 

Delivery at cleric’s home 
U.S.—^Hartman v. Bethlehem Steel 
Corp., D.C.W.Va., 31 F.Supp. 683. 

85. U.S.—Donovan v. Wells, Mo., 
169 F. 368, 94 aC.A. 609, 22 L.R.A., 
N.S., 1250, 

S.D.—North American L. & T. Co, v. 
Colonial, etc., Mortg. Co., 54 N.W. 
659, 3 S.D. 590. 

88. U.S.—Osgood V. Chicago, etc., B. 
Co., C.C.111., 18 F.Cas.No.10,604, 6 
Biss. 330. 

87. U.S.—Hartman v. Bethlehem 
. Steel Corp., I>,C.W.Ya., 31 F.Supp. 
^683. 


88. U.S.—Remington v. Central Pac. 

B. Co., N.T.. 25 S.Ct 677, 198 U.S. 
95, 49 L.Bd. 959. 

54 C.J. p 829 note 88. 

89. U.S.—Williams v. Massachusetts 
Ben. Assoc., C.C.N.T,, 47 F. 533. 

90. U.S.—Monroe v. Williamson, C 

C. Ark., 81 F. 977. 

SL U.S.—^Potter v. General Baking 
Co., D.C.B.L, 213 P. 697. 

92. U.S.—Potter v. General ’Rairing 
Co., supra. 

93. Va.—^Brown v. Crippln, 4 Hen. 
& M. 173, 14 V€U 173. 

94. Mass.—American Finance Oo. v. 
Bostwick, 23 K.B. 656« 151 Mass. 
19. 
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though it might originally have been brought in 
another court of the state.^s Moreover, such papers 
were required to be filed in the clerk’s ofiice in the 
county in which the venue was laid and the suit was 
pending,and no removal was effectuated by fil¬ 
ing them in the office of the clerk in another county 
where the court was then sitting, although the ap¬ 
proval of the court was there obtained.®*^ 

Filing in vacation. Where the view obtained that 
filing a petition and bond for removal with the clerk 
of the state court in which the suit was pending was 
sufficient, without presentation to the court, filing 
such papers at a time when the state court was in 
vacation was sufficient;^® but where the contrary 
rule was followed, that the approval of the court 
was requisite to entitle petitioner to a removal, the 
fact that the court was not in session or was in 
vacation at the time the petition and bond were filed 
did not obviate the necessity of such presentation,®® 
although such filing during a vacation of the state 
court was sufficient if the petition and bond were 
presented to, and approved by, a judge in chambers, 
where such method of obtaining approval was rec¬ 
ognized as sufficient.! 

Indorsement of filing. It was not essential to the 
right of removal that the petition and bond should be 
marked by the clerk as “filed,” provided they were 
in fact filed in his office,® or were accepted by him, 
for filing, outside his office;® and so a failure to 
indorse the filing on the petition or bond,^ or the 
indorsement of an erroneous file mark thereon,® 
did not affect the validity of the removal proceed¬ 
ings. 

§ 219. Suits and Prosecutions against Persons 
Asserting or Rel3dng on Civil Rights 
Laws 

The former statute relating to the removal of civil 


suits and criminaf prosecutions against persons de¬ 
nied or unable to enforce In the state court any right 
secured by a civil rights law, or against officers or 
other persons for acts done or refused to be done by 
them under, or because of, such a law, and providing 
for the filing of a petition for removal in the state court, 
was variously construed and apolied with respect tO' 
the contents of the petition, effectuation of removal, and 
issuance of a writ of certiorari or habeas corpus cunf> 
causa. 

Under the former statute, 28 U.S.CA. §§ 74, 75, 
relating to the removal from a state court to a 
federal court of civil suits and criminal prose¬ 
cutions against persons who were denied or could 
not enforce in such state court any right secured by 
a civil rights laws, or against officers or other per¬ 
sons for acts done or refused to be done by them 
under, or because of, any such law, and providing 
for the removal of such a suit or prosecution on- 
the verified petition of defendant, stating the facts, 
and filed in the state court, it was only when state 
legislation could be shown to exist which violated 
the constitutional guaranty of the equal protection- 
of the laws and interfered with a party’s right of 
defense that he could have his cause removed to 
the federal court on such ground.® Where a federal 
court did not assume jurisdiction under the stat¬ 
ute, it had no right to direct an act presupposing 
jurisdiction,7 as by assigning counsel for the defense 
of defendant as a poor person in the state court.® 

Petition. The petition for removal was required 
to set forth specifically® and fully and precisely!®* 
the facts which brought the cause within the stat¬ 
ute, and a mere general allegation in the language 
of the statute that defendant was denied or could not 
enforce a right secured by the laws providing for 
equal civil rights was insufficient to show a right 
of removal,!! as was a complaint that the state 
judge erroneously applied the law of the state.!® 

Effectuation of removal to or by federal court. 
Where the state court recognized defendant’s right 


95. Mass.—Ameiicon Finance Co. v. 
Bostwick, supra. 

96. U.S.—^Remington v. Central Pac. 

B. Co., N.T., 25 S.Ct. 577, 198 U.S. 
95, 49 L.Fd. 959. 

54 C.J. p 329 note 97. 

97. U.S.—Noble v. Massachusetts 
Ben. Assoc., aC.N.T.. 48 P. 337. 

96. U.S.—^Kelley's AdmT v. Abram, 
I>.C.Ky-. 20 P.Supp. 229—Bngstrom 
V. Canadian Northern R. Co., 291 
F. 736. 

54 C.J. p 304 note 43, p 830 note 1. 

99. N.C.—Howard v. Southern R. 

Co.. 29 S.B. 778, 122 N.C. 944. 

64 dJ. p 304 note 44, p 330 note 8. 

Im U.S.—Mecke v. Valleytown Min¬ 
eral Co., N.C., 93 P. 697, 85 C.C.A. 
151. 


2. U.S.—Waite v. Phoenix Ins. Co., 

C. C.Tenn., 62 F. 769. 

3. U.S.—^EngStrom v. Ccmadian 
Northern R. Co., C.C.AMlnn., 291 
F. 736, reheard 299 F. 929. 

4. U.S.—Brady v. J. B. McCrary Co., 

D. C.Fla., 244 F. 602. 

54 C.J. p 380 note 7. 

5. U.S—Wills V. Baltimore, etc., R. 
Co., C.C.Ohlo. 66 F. 632. 

6. Maas.^Commonwealth v. 

194 N.E. 463, 289 Mass. 441. 

Removal of such suits and prosecu¬ 
tions in general see supra $§ 92- 

98. 

7. U.S.—Bennett v. Roberts, D.C. 
N.T., 31 F.Supp. 825. 

8i U»S.—Bennett v, Roberti^ supra. 
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9. U.S.—Ohio V. Swift, C.C.A.Ohio, 
270 F, 141, certiorari denied 42 S. 
Ct. 47, 257 U.S. 633, 66 L..Bd. 407, 
appeal dismissed 48 S.Ct. 22, 260 
U.S. 146, 67 L,Ed. 176. 

S.C.—State V. Smalls, 11 8.Q. 262. 

la U.S.—Snypp V. State of Ohio, 
C.C.A.Ohio, 70 F.2d 535, certiorari 
denied 65 S.Ct 74, 293 U.S. 663, 79 
Li.Ed. 663—People of State of Cali¬ 
fornia V. liamson, D.C.CaL, 12 F. 
Supp. 818, appeal denied, aC.A., 80 
F.2d 888. 

Mass.—Commonwealth v. 194 

N.E. 463, 289 M&as. 441. 

11. S.C.—State V. Smalls, 11 S.CL 
262. 

18. U.S-—Hull V. Jackson County 
Circuit Court, C.C.A.Mich., 138 F. 
2d 820. 
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to remove the cause, no more notice to that court 
than the filing of the petition was requisite to the 
transfer of jurisdiction from the state court to the 
federal court but where the state court refused 
to recognize defendant’s right to remove, the peti¬ 
tion constituted sufficient notice to that court only 
if it exhibited sufficient ground of removal and a 
writ of habeas corpus cum causa was issued under 
the statute.^^ If the state court refused to recognize 
defendant’s right to remove, the federal court might 
issue a writ of certiorari to effectuate the re¬ 
moval but if defendant was in actual custody 
and a writ of habeas corpus cum causa was is¬ 
sued, it served to remove both the cause and the 
person of defendant.^® The course pointed out by 
other statutory provisions for the docketing of the 
case in the federal court by defendant if the clerk 
of the state court failed or refused to furnish copies 
of the proceedings was an additional and summary 
method of proceeding to effectuate a removal where 
only the clerk was delinquents^ 

A petition for a writ of habeas corpus cum causa 
filed in the federal court under this statute was not 
a proceeding in habeas corpus but a part of the 
proceeding for removal it was designed to ren¬ 
der effective the jurisdiction of the federal court 
(which attached if the petition set forth a removal 
cause and the proper steps for removal were taken.S9 

Issuance of writ Under the provision of the stat¬ 


ute making it the duty of the clerk of the federal 
court, on the removal of a cause, to issue a writ 
of habeas corpus cum causa where the petitioning 
defendant was in actual custody, it was held that the 
writ should not be issued by the clerk without being 
allowed by a judge of the court.^*^ Petitioner was 
not entitled to a writ as a matter of right on filing 
his petition.2i 

Appeal from grant or denial of writ Where a 
criminal prosecution had been wrongfully removed 
from a state court to a federal court, the state might 
appeal to the supreme court from an order of the 
federal court granting the writ of habeas corpus.^^ 
Petitioner was held not entitled to appeal as a matter 
of right from an order denying a writ of habeas 
corpus cum causa, in view of the statute requiring a 
certificate of proper cause for such appeal.^* 

§ 220. Actions Concerning Land Claimed un¬ 
der Grants from Different States 

The former statute relating to the removal from 
a state court to a federal court of actions in which 
the title to land is concerned and in which plain¬ 
tiffs and defendants claim land under grants from 
different states is summarized in 54 CJ. p 330 note 
22, p 331 note 23. 

Removal of such actions in general is discussed 
supra §§ 99, 100. 


2. Determination of Right to Remove and Effectuation of Removal 


§ 221. Determination of Right to Reinove 

Under the former statute, making certain classes of 
causes removable on application to the state court, the 
latter had the right and duty, on such application, to 
decide, as a matter of law and taking the allegations of 
fact In the removal petition and plaintiff's pleadings as 
true, whether the record presented a removable cause; 
but issues of fact as to removability would be determined 
only by the federal court, In which was the ultimate 
decision as to removability. 

Under tiie former statute, it having been only on 
the filing, in a state court in which there was pend¬ 
ing a suit of one of the classes removable on ap¬ 


plication to such state court, as discussed supra 
§§ 214-220, of a petition for removal which properly 
showed that the cause was removable, accompanied, 
where required, by a sufficient bond, that the re¬ 
moval of such cause to a federal court was ef¬ 
fectuated, the state court had the right, and was 
under a duty, to decide for itself, purely as a 
question of law, whether or not on its face the 
petition, considered in connection with the rest 
of the record, presented a removable case and there¬ 
by had terminated the jurisdiction of such court,^^ 


13. Mass.—Commonwealth v. Mllles* 
194 NJS. 463, 289 Mass. 441. 

14* Maas.—Commonwealth v. MUlen, 
supra. 

IB. U.S.—Bx parte iWells, C.C.L.a., 29 
P.Cas.No.17,386, 3 Woods 128. 

le. U.S.—Ehc parte Wells, supra. 

17. XT.S .—lEx parte Wells, supra. 

la Mass.—Commonwealth v. MiUen, 
194 N.B. 463, 289 Mass. 441. 

19. Mass.—Commonwealth v. MiUen, 
supra. 


20. U.S.—parte Wells, C-CXlia., i 

29 P,Cas.No.l7,S86. 3 Woods 128. | 

21. U.S.—Hull V. Jackson County 
Circuit Court, aC~A.Mich., 138 P.2d 
820. 

Petttloxis for writ held insufiolent 

U.S.—Millen v. Capen, aCLA-Masa, 
74 F.2d 342, certiorari denied 55 
S.Ct 650, two cases, 295 U.S. 738, 
79 KEd. 1685. 

£aok of Juxisdiotiozi of petltLottS for 
writ 

U.S.—MUlen v. Capen, supra. 
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22. U.S.—Commonwealth of Kentuc¬ 
ky V. Powers, Ky., 26 S.Ct. 887, 201 
U.S. 1, 60 L.Ed. 633. 

23. U.S.—^People of State of Califor¬ 
nia V. Laxnson, C.C.A.Cal., 80 F.2d 
388. 

24. U.S.—Hosecrans v. William S. 
Ltozier, Inc., C.C.A.Mo., 142 F.2d 118 
— ^HuU V. Jackson County Circuit 
Court. aC.A.Mich.. 138 P.2d 820— 
Morgan v. Kroger Grocery & Bak¬ 
ing Co., C.C.A.MO., 96 P.2d 470— 
People of State of California v. 

I Lamson, C,aA.Cal, 80 IP.Sa 838— 
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the question whether the record, as it existed at the 
time of the filing of the petition,25 showed on its 
face that the cause was removable having been one 
for the decision of the state court in the first in¬ 
stance,25 and removability having been tested solely 
by the complaint and the petition for removal ;27 


a mere ex parte inspection of the record by the 
judge of the court to determine whether, on its 
face, the suit appeared to be removable was suffi- 

cient28 

For this purpose, the allegations of fact in the 
petition for removal22 and in plaintiffs pleadings in 


Halls V. Kansas Cit 7 Public Serv¬ 
ice Co., D.C.MO., 61 F.Supp. 662— 
Houlton Sav. Bank v. American 
Laundry Machinery Co., D.C.Me., 7 
F.Supp. 858. 

Ala—^Patterson v. State, 175 So. 371, 
234 Ala 342, certiorari denied Pat¬ 
terson V. State of Alabama 58 S. 
Ct. 121, 302 U.S. 733, 82 L.Ed. 667. 

Ark.—^Missouri Pac. R. Co. v. Fore¬ 
man, 119 S.W.2d 747, 196 Ark. 636. 

Cal.—^Peterson v. General Geophysi¬ 
cal Co., App , 185 P 2d 56—^Nichols 

V. Southern Pac. Co., 136 P.2d 332, 
58 Cal.App.2d 91. 

Del.—Miles v. Layton, 193 A. 567, 8 

W. W.Harr. 411, 112 A.L.R. 786. 

Ga—Geor^ria-Carolina Brick & Tile 

Co. V. Merry Bros. Brick & Tile Co., 
44 S.B.2d 63, 76 OaApp. 637— 
Fowlkes V. Ray-O-Vac Co, 183 S.E. 
210, 52 GaApp. 338—Central Tele¬ 
phone Co. of Georgia v. Floyd, 170 
S.B. S05, 47 GaApp. 270—Thomp¬ 
son V. Pan-American Petroleum 
Corporation, 169 S.B. 270, 46 Ga 
App. 791. 

La—^Hemler v. United Gas Public 
Service Co., 143 So. 265, 175 La 285 
—^Lowery v, Zorn, App., 167 So. 
826. 

Mass.—^Lawrence Trust Co. v. Chase 
Securities Corp, 198 N.B. 905, 292 
Mass. 481—Commonwealth v. Mil- 
len, 194 N.B. 463, 289 Mass. 441. 

Misa—Standard Oil Co. v. Decell, 166 
So. 379, 175 Miss. 251—Gorpus 

Juris dted In Streckfus Steamers 
V. Kiersky, 163 So. 830, 834, 174 
Miss. 125. 

N.J.—Goodman v. Grace Iron & 
Steel Corp., 13 A.2d 228, 125 N.J. 
Law 28—George Weston, Limited, 
V. New York Cent R. Co., 181 A. 
18, 115 N.J.Law 564—Schlenk v. 
Lehigh Val. R. Co., 47 A.2d 333, 
138 N.J.Eq. 130—^McCarter v. Amer¬ 
ican Newspaper Guild, 177 A. 836, 
118 N.J.Eq. 102—In re Law, 186 
A. 528, 14 N.J.Misc. 593. 

N.T.—^Panica v. New York, N. H. & 
H. R. Co., 53 N.Y.&2d 323, 184 Misc. 
123. 

N.C.—^Palomino Mills v. Davidson 
Mills Corporation, 52 S.R2d 915, 
230 N.C. 286—Kerley v. Standard 
Oil Co. of New Jersey, 31 S.B.2d 
438, 224 N.C. 465—Smoke Mount 
Industries v. Eureka Security Fire 
& Marine Ina Co. of Cincinnati, 
Ohio, 29 S.E.2d 20, 224 N.C. 93— 
MlKer v. Southern Ry. Co., 4 S.E.2d 
318, 316 N.C. 791—Crisp v. Cham¬ 
pion Fibre Co., 136 S.E. 238, 193 
N.C. 77—Tate v. Southern Ry. Co., 
169 S.1L 816, 206 N.C 5L 


S.C.—Thrower v. Kistler, 178 S.E. 

126, 174 S.C. 479. 

Wash.—Corpus Juris quoted In State 
ex rel. Bremerton Bridge Co. v. 
Superior Court for Kitsap County, 
76 P.2d 990, 993, 194 Wash. 7— 
Corpus Juris cited in State ex rel. 
Department of Public Works v. 

Northern Pac. Ry. Co., 19 P.2d 128, 
130, 172 Wash. 87. 

54 C.J. p 331 note 29. 

Compliance with requirements of 
statute 

Ala.—^Patterson v. State, 176 So. 371, 
234 Ala. 342, certiorari denied Pat¬ 
terson V. State of Alabama, 58 S.Ct 
121, 302 U.S. 733, 82 L.Ed 667. 

Fla.—^Hewitt v. International Shoe 
Co.. 164 So. 838, 114 Fla. 743, mo¬ 
tion denied 155 So. 725, 115 Fla. 

508. 

N.J.—^Liebesman v. Ackerson, 169 A. 
699, 112 N.J.Law 31—Schlenk v. 
Lehigh Val. R. Co., 47 A.2d 333, 
138 N.J.Ea. 130—In re Freeman, 
27 A.2d 201, 132 N.J.Eq. 135— 
Woulfe V. Atlantic City Steel Pier 
Co., 20 A.2d 45, 129 N.J.Eq. 610. 
ZhdBtenoe of Jurisdictional dements 
State court, on application for re¬ 
moval, was required to examine into 
existence of jurisdictional prerequi¬ 
sites or elements. 

N.J.—George Weston, Limited, v. 
New York Cent. R. Co., 181 A. 18, 
115 N.J.Law 564. 

N.Y.—^Tllly V. National City Bank of 
New York, 267 N.Y.S. 667, 149 Misc. 
619. 

Ascertainment not limited to petition 
Facts Justifying removal were to 
be ascertained, not only from face 
of petition for removal, but from 
face of record down to and Including 
petition. 

U.S.—^ElUs V. Davis, C.C.A.Tex., 4 IP. 
2d 323. 

La,—^Hemler v. United Gas Public 
Service Co., 143 So. 265, 175 La. 
285. 

Objections and afELdavits Hied by 
plaintiff could not be considered in 
determining application of defendant 
for removal.—Gleason v. H. M. Byl- 
lesby & Co., 290 N.Y.S. 436, 160 Misc. 
613. 

25. Ark.—^Missouri Pac, R. Co. v. 
Foreman, 119 S.W.2d 747, 196 Ark. 
636. 

The record indudes the petition for 
removal, except statements of fed¬ 
eral questions or of separable con¬ 
troversy made In the petition, and 
the pleadings and proceedings down 
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to that time.—^Nichols v. Southern 
Pac. Co., 136 P.2d 332, 58 Cal.App.2d 
91. 

26. U.S.—^Burlington, etc., R Co. v. 
Dunn, Minn., 7 S.Ct. 1262, 122 U.S. 
613, 30 L.Ed. 1169—^Hull v. Jackson 
County Circuit Court, C.C.A.Mich., 
138 F.2d 820—^Luella Hannan 
Memorial Home v. First Nat. Bank, 
D.C.Mich., 81 F.Supp. 276. 

Cal.—^Peterson v. General Geophysi¬ 
cal Co., App., 186 P.2d 66—^Nichols 
V. Southern Pac. Co., 136 P.2d 322, 
68 Cal.App.2d 91. 

N.J.—McCarter v. American Newspa¬ 
per Guild, 177 A. 836, 118 N.J.Eq. 
102 . 

Presumptions in favor of federal 
Jurisdiction 

Ky.—^Federal Life Ins. Co. v. Rhy¬ 
mer, 82 S W.2d 788, 259 Ky. 620. 
Prlma facie case 

If a prima facie case for removal 
was not shown by the record, the 
state court might deny the petition. 
—^Morgan v. Kroger Grocery & Bak¬ 
ing Co., C.C.A.MO., 96 F.2d 470. 
Joint or several action 
With respect to removability of 
cause, determination as to whether 
action was joint or several was for 
state court.—^Phillips v. International 
Agr. Corp., 189 iS.E. 54, 64 Ga.App. 
751. 

Whether pleading presented separ¬ 
able controversy making cause re¬ 
movable was for determination by 
state court—Cannady v. Atlantic 
Coast Line R Co., 164 S.E. 235, 166 
S.C. 35. 

27. Ark.—^Pacific Mut Life Ins. Co. 
V. Bierman, 67 S.W.2d 677, 188 Ark. 
703. 

N.J.—Welnrib v. Ohmer Register Co., 
6 A.2d 489, 122 N.J.Law 524— 
Woulfe V. Atlantic City Steel Pier 
Co., 20 A.2d 45, 129 N.J.Eq. 510. 
N.Y.—^Hudson Towboat Co. v. Hali¬ 
fax Ins. Co., 47 N.Y.S.2d 468. 
Controvertiug affldavit 

Court properly allowed controvert¬ 
ing afStdavit to be filed after applics/- 
tion for removal to federal court was 
acted on.—^Brown Cracker & Candy 
Co. v. Jensen, Tex.Civ.App., 32 S.W. 
2d 227. 

28. U.S.—Kelley's Adm'r v. Abram, 
D.C.Ky., 20 F.Supp. 229. 

29. U.S.—^Morris v. B. L Du Pont 

De Nemours ds Co., C.C.A.MO., 68 
P.2d 788—Medvedieff v. Cities 

Service OU Co., D.C.N.Y.. 35 F. 
Supp. 999—^Houlton Sav. Bank v. 
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the suit,*® except, as to the latter, where their 
averments were controverted by the removal peti- 
tion,8i were required to be taken by the state court 
as true or as confessed; but naere conclusions^" or 
deductions'^ of petitioner did not need to be so 
treated, and, of course, any allegations of law did 
not need to be accepted as sound or hm(5mgM If, 


so regarding the removal petition and the record, 
the cause did not appear to be removable, the state 
court did not lose jurisdiction,^® and was not bound 
or required, to,®® and should not,®^ surrender or re¬ 
linquish jurisdiction, but might, and properly did, 
proceed as if no application for removal had been 
made.®® Subseqeuent proceedings therein by the 


American Laundry Itfachinery C6., 
D.C.Me., 7 F.Supp. 868. 

Ala.—Finney v. Federal Land Bank 
of New Orleans, 162 So. 30, 228 
Ala. 25. 

Cal.—^Peterson v. General Geophysi¬ 
cal Co., App., 186 P.2d 66—Nichols 
V. Southern Pac. Co., 136 P.2d 332, 
58 Cal.App.2d 91. 

Fla.—Hewitt v. International Shoe 
Co., 164 So. 838, 114 (Fla, 743, mo¬ 
tion denied 155 So. 726, 115 Fla. 
508. 

Ga,—Georgla-Carolina Brick & Tile 
Co. V. Merry Bros. Brick & Tile 
Co., 44 S.E.2d 63, 75 Ga,App. 637. 
La.—^Hemler v. United Gas Public 
Service Co., 143 So. 265, 175 La. 
285—Lowery v. Zom, App., 157 So. 
826. 

Mass.—^Lawrence Trust Co. v. Chase 
Securities Corp., 198 N.E. 905, 292 
Mass. 481. 

Miss.—Corpus Otirls cited in Streck- 
fus Steamers v. Klersky, 163 So. 
830, 834, 174 Miss. 125. 

N.J.—George (Weston, Limited, v. 
New York Cent R. Co., 181 A 18, 
115 N.J.Law 564—^In re Law, 186 A 
528, 14 N.J.Misc. 593. 

N.Y.—Hudson Towboat Co. v. Ball- 
fax Ins. Co., 47 N.T.S.2d 468. 

N.C.—^Palomino Mills v. Davidson 
Mills Corporation, 52 S.E.2d 915, 
230 N.C. 286—^Kerley v. Standard 
on Co. of New Jersey, 31 S.E.2d 
488. 224 N.C. 465—Miller v. South¬ 
ern Ry. Co., 4 S.E.2d 818, 216 N.C. 
791—Tate v. Southern Ry. Co., 169 
S.B. 816, 205 N.C. 51—«tubbs v. 
Chicago Mill & Lumber Corporar 
tion, 160 S.B. 283, 201 N.C. 336. 
Wash.—State ex rel. Department of 
Public Works v. Northern Pac. Ry. 
Co., 19 P.2d 128, 172 Wash. 87. 

54 C.J. p 381 note 30. 

30. N.J.—^Taylor v. Comman Const 
Co., 41 A2d 208, 136 N.J.Ed. 252— 
Woulfe V. Atlantic City Steel Pier 
Co., 20 A2d 46, 129 N.J.Bq. 610— 
McCarter v. American Newspaper 
Guild, 177 A 836, 118 N.J.Ba. 102. 

N.C.—Smoke Mount Industries v. 
Bureka Security Fire & Marine Ins. 
Co. of Cincinnati, Ohio, 29 SJB.2d 
20, 224 N.C. 93. 

54 C.J. p 882 note 8L 

31. Ky.—^Little Sandy Cooperage Co. 

V. Chesapeake, etc., R. Co., 214 S. 

W. 912, 186 Ky. 161. 

32. CaJ.—Nichols v. Southern Pac. 
Co., 186 P.2d 382, 58 C!alApp.2d 
91. 

N.C.—Hill V. Director General of 


Railroads, 101 S.B. 376, 178 N.C. 
607. 

33. Cal.—Nichols v. Southern Pac. 
Co., 136 P.2d CS2, 58 Cal.App.2d 91. 

34. Mass.—Commonwealth v. Nor¬ 
man, 144 NR 66, 249 Mass. 123. 

NT.—Levy v. O'Neil, 14 Abb.Pr. 63. 

35. U.S.—^Huffman v. Baldwin, C.C. 
AArk., 82 P.2d 5, certiorari denied 
Baldwin v. Huffman, 57 S.Ct 12, 
299 U.S. 550, 81 L.Ed. 405—Morris 
V. E. I. Du Pont De Nemours & Co., 
C.C.AMO.. 68 P.2d 788—Holm v. 
Hiclcory Cane Mining Co., D.C.Ky.. 
36 F.Supp. 441. 

Iowa«—Carey v. District Court of 
Jasper County, 285 NW. 236, 226 
Iowa 717. 

Mass—Commonwealth v. Mlllen, 194 
NE. 463, 289 Mass. 441. 

Mo.—^Fogle V. Fidelity-Phenix Fire 
Ins. Co. of New York, 111 S.W.2d 
154, 342 Mo. 1. 

N.J.—GfOOdman v. Grace Iron & Steel 
Corp., 13 A2d 228. 125 N.J.Law 28 
—George Weston, Limited, v. New 
York Cent R. Co., 181 A 18, 116 
NJ.Law 564. 

Wash.—Corpus Juris cited in State 
ex rel. Department of Public 
Works V. Northern Pac. Ry. Co., 
19 P.2d 128, 130, 172 Wash. 37. 

The federal court was without 
jurisdiction, in such circumstances, 
to do anything other than remand 
the cause.—^Minus v. Grote, Tex.Civ. 
App., 154 S.W.2d 140. 

36. U.S.—Connor v. Real Title Corp., 
C.C.AVa., 165 P.2d 291—Southern 
Pac. Co. v. Haight C.C.ACal., 126 
F.2d 900, certiorari denied 63 S.Ct 
164, 317 U.S. 676, 87 L.Ed. 642— 
Morgan v. Kroger Grocery & Bak¬ 
ing Co., C.C.A.MO., 96 P.2d 470— 
Gulf Refining Co. v. Morgan, C.C. 
AS.C., 61 P.2d 80. 

Ala.—^Patterson v. State, 175 So. 371, 
234 Ala 342, certiorari denied Pat¬ 
terson V. State of Alabama, 68 S.Ct 
121, 302 U.S. 733, 82 LuEd. 667. 

Cal.—Nichols v. Southern Pac. Co., 
136 P.2d 332, 58 Cal.App.2d 91. 

(Fla—Hewitt v. International Shoe 
Co., 154 So. 838, 114 Fia 743, mo¬ 
tion denied 155 So. 725, 115 Fla 
508. 

Iowa—Carey v. District Court of 
Jasper County, 285 N.W. 236, 226 
Iowa 717. ' 

Mass.—Lawrence Trust Co. v. Chase 
Securities Corporation, 198 NE. 
905, 292 Mass. 481. 

Miss.—Standard Oil Co. v. Decell, 166 
So. 379, 175 Miss. 261. 
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N.J.—Goodman v. Grace Iron & Steel 
Corp., 13 A2d 228, 126 NJ.Law 28 
—George Weston, Limited, v. New 
York Cent R. Co., 181 A 18, 115 
NJ.Law 564—^Taylor t. Cornman 
Const Co., 41 A2d 208, 136 N.J.Eq. 
252—^In re Freeman, 27 A2d 201, 
132 NJ.Ea. 136—In re Law, 186 A 
528, 14 NJ.Misc. 693. 

NY.—Panica v. New York, N H. & 
H. R. Co.. 63 N.Y,S.2d 323, 184 
Misc. 123—^Delaware, L. & W. R. 
Co. V. Slocum, 50 N.Y.S.2d 313, 183 
Misc. 454. 

Okl.—New York Life Ins. Co. v. Mar¬ 
tin. 37 P.2d 645, 169 Okl. 459. 

Wash—State ex rel. Bremerton 
Bridge Co. v. Superior Court for 
Kitsap County, 76 P.2d 990, 194 
Wash. 7. 

64 C.J. p 332 note 35. 

87. Ga—^Fowlkes v. Ray-O-Tac Co., 
183 S.R 210, 62 GaApp. 338— 
Thompson v. Pan-American Petro¬ 
leum Corporation, 169 S.B. 270, 46 
GaApp. 791—Evans v. Sears, Roe¬ 
buck & Co., 160 SJB. 702, 44 6a 
App. 216. 

NJ.—Goodman v. Grace Iron & Steel 
Corp., 13 A2d 228, 125 NJ.Law 
28—^In re Freeman, 27 A2d 201, 
132 NJ.Eq. 135—Woulfe v. Atlan¬ 
tic City Steel Pier Co., 20 A2d 45, 
129 NJ.E<i. 610. 

NY,—^Panica ▼. New York, N H. & 
H. R. Co., 53 NY.S.2d 323, 184 
Misc. 123. 

54 C.J. p 332 note 36. 

38. U.S.—Southern Pac. Co. v. 

Haight C.C.ACal., 126 P.2d 900, 
certiorari denied 63 S.Ct 154, 317 
U.S. 676, 87 L.Ed. 542—Gulf Re¬ 
fining Co. V. Morgan, C.C.AS.C., 61 
P.2d 80. 

Ark.—^Missouri Pac. R. Co. v. Fore¬ 
man, 119 S.W.2d 747, 196 Ark. 636. 

Cal.—^Nichols V. Southern Pac. Co., 
136 P.2d 382, 58 Cal.App.2d 91. 

Ma^s.—^Lawrence Trust Co. v. Chase 
Securities Corporation, 198 N.R 
905, 292 Mass. 481. 

NJ.—George Weston, Limited, v. 
New York Cent R. Co.. 181. A 18, 
115 NJ.Law 664. 

Okl.—New York Life Ins. Co. v. Mar¬ 
tin, 37 P.2d 645, 169 Okl. 469. 

Tex.—^Mlnus v. Grote, Civ App., 154 
S.W.2d 140. 

Wash.—State ex rel. Bremerton 
Bridge Co. v. Superior Court for 
Kitsap County, 76 P.2d 990, 194 
Wash. 7. 

54 C.J. p 332 note 37. 
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state court,including subsequent orders or judg¬ 
ment,were valid in such a situation, in the ab¬ 
sence of the intervention of an order from a federal 
authority superseding the state court’s ruling but 
it was only where the nonremovability of the cause 
clearly appeared on the face of the petition that a 
state court was at liberty to deny a removal,^^ and 
in determining that no removal had been effectuated 
the court acted at its peril as to the efficacy and 
validity of its subsequent proceedings.^^ 

If, on the other hand, on the face of the petition 
for removal and the record the cause appeared to be 
removable, and a sufficient bond was filed, where that 
was requisite, it was the duty of the state court 


to recognize the removal and proceed no further,^^ 
but to yield jurisdiction to the federal court,^5 the 
state court having no discretion in the matter 
subsequent proceedings therein,or a judgment 
entered,^® or a subsequent order made^® or refused^® 
by it, except the order of removal,5^ was void, 
and it should not resume consideration of the cause 
unless and until it should finally be decided in the 
a)urts of the United States that the cause was not 

removable.® 2 

No issue of fact arising on the petition for re¬ 
moval or the record as to the removability of the 
cause could be tried in the state court,®3 but any 
such issue might be determined only by the federal 


39. U.S.—^Metropolitaji Casualty Ins. 
Co. V. Stevens, Mich., 61 S.Ct 715, 
312 U.S. 563, 85 LEd 1044. 

Fla.—^Hewitt v. International Shoe 
Co., 154 So. 838, 114 Fla. 743, mo¬ 
tion denied 155 So. 725, 115 Fla. 
508. 

40. Utah.—^Tracy Loan Sc Trust Co. 
V. Mutual Life Ins. Co., 7 P.2d 279, 
79 Utah 33. 

41. Fla.—^Hewitt v. International 
Shoe Co., 154 So. 838, 114 Fla. 743, 
motion denied 155 So. 725, 115 Fla. 
508. 

N.J. — ^Eckel V. Shell Eastern Petro¬ 
leum Products, 167 A. 869, 113 N.J. 
Ea. 498. 

42. U.S.—Gopcevic v. California 
Paclung Corp., D.C.CaJ., 272 F. 994. 

43. U.S.—^Holm v. Hickory Cane 
Mining Co., D.C.Ky„ 36 FSupp. 441. 

Tex—^Minus v, Grote, Civ.App., 154 
S.W.2d 140. 

54 C.J. p 333 note 39. 

44. U.S.—^Flowers v. MtnB, Cas. & 
Sur. Co., C.CA.Tenn„ 163 F.2d 411 
— Coyle V. Skirvin, C.C.jV.Okl., 124 
F.2d 934, certiorari denied 62 S.Ct. 
1044, 316 U.S. 673, 86 LEd. 1748 
—Janoske v. Porter, C.C.A.I11., 64 
F.2d 958—^Ellscu v. Paramount Pic¬ 
tures, D.C.Cal., 73 F.Supp. 881—^Py- 
att V. Prudential Ins. Co. of Ameri¬ 
ca, U.C.MO., 88 F.Supp. 527—Wise 
V. Bolster, D.C.Wash., 81 F.Supp. 
856—^Kelley’s Adm’r v. Abram, D. 
C.Ky., 20 F.Supp. 229—^Houlton Sav, 
Bank v. American Laundry Ma¬ 
chinery Co., D.C.Me., 7 F.Supp. 858 
—Copeland v. Erie R. Co., D.C.Ohio, 
5 F.Supp. 906—Cummings v. Riley 
Stoker Corp., D.C.Mo., 6 F.R.D. 5. 

Ala.—Patterson v. State, 175 So. 371, 
234 Ala. 342, certiorari denied Pat¬ 
terson V. State of Alabama, 58 S. 
Ct. 121, 302 U.S. 733, 82 L.Ed. 567 
—Great Atlantic & Pacific Tea Co. 
V. Miller, 156 So. 834, 229 Ala 313. 

Ga—Qeorgia-Carolina Brick & Tile 
Co. V. Merry Bros. Brick & Tile 
Co., 44 S.E.2d 63, 75 GaA.pp. 637. 

Ky.—^Federal Life Ins. Co. v. Rhym 
er, 82 S.W.2d 788, 259 Ky. 520. 


La—^Lowery v. Zom, App., 157 So. 
826. 

N.J.—George Weston, Limited, v. 
New York Cent. R. Co., 181 A. 18, 
115 N.J.Law 564—Eckel v. Shell 
Eastern Petroleum Products, 167 
A. 869, 113 N.J Ed. 498. 

N.Y.—Cook V. Nelson. 62 N.Y S.2d 
876, 186 Misc. 1018—Gleason v. H. 
M. Byllesby & Co., 290 N.Y.S. 436, 
160 Misc. 613—Hudson Towboat Co. 
V. Halifax Ins. Co.. 47 N.Y.S.2d 468. 
Ohio.—ShurJc v. Shunk Mfg. Co., 61 
NE.2d 896, 75 Ohio App. 263. 

S.C.—Thrower v. Kistler, 178 S.B. 
126, 174 S.C. 479. 

Tex.—^American Sur. Co. of N. Y. v. 
Ritchie, Civ.App., 191 S.W.2d 137, 
error granted. 

Wash,—State ex rel. Bremerton 
Bridge Co. v. Superior Court for 
Kitsap County. 76 P.2d 990, 194 
Wash. 7. 

54 C.J. p 333 note 40. 

Eleotloa. at hearing after filing 
The right of defendant to have case 
removed to federal court could not be 
defeated by plaintifTs election to 
stand on action in tort, rather than 
action on contract, pleaded against 
both resident and nonresident defend¬ 
ants, where election was not taken in 
trial court until the hearing following 
the filing of petition and bond for 
removal.—Shaw v. Great Atlantic & 
Pacific Tea Co., 1 S.E.2d 499, 189 S.C. 
437. 

45. Va—^Ritholz v. Commonwealth, 
35 S.E.2d 210,184 Va 339. 

48. N.Y.—Ritchey Lith. Corp. v. 
Robertson-Cole Distributing Corp., 
191 N.Y.S. 870, 199 App.Div. 362— 
Gleason v. H. M. Byllesby & Co., 
290 N.Y.S. 436, 160 Misc. 613. 

47- U.S.—^Metropolitan Casualty Ins. 
Co, V. Stevens, Mich., 61 S.Ct. 715, 
812 U.S. 563, 85 L.Ed. 1044—Holm 
V. Hickory Cane Mining Co., D.C. 
Ky., 36 F.Supp. 44L 

48. Tex.—Minus v. Grote, Civ.App., 
154 S.W.2d 140. 

’:9. N.C.—^Mason v. Southern Ry. Co., 
197 S.B. 666, 214 N.C. 21. 
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S.C.—Shaw V. Great Atlantic & Pa/- 
cific Tea Co., 1 S.E.2d 499, 189 S.C. 
437. 

Tex.—^Minus v. Grote, Civ.App., 164 
S.W.2d 140. 

Utah.—Tracy Loan & Trust Co. v. 
Mutual Life Ins. Co. of New York, 
7 P.2d 279, 79 Utah 33. 

SO. S.C.—Shaw V. Great Atlantic & 
Pacific Tea Co., 1 S.EL2d 499, 189 
S.C. 437. 

Bl. U.S.—Copeland v. Erie R. Co., D. 
GOhio, 5 F.Supp. 906. 

N.C.—^Mason v. Southern Ry. Co., 197 
S.E. 566, 214 N.C. 21. 

52. Ohio.—^Bruce v. Gibson, 8 Ohio 
Dec., Reprint, 319, 7 Cinc.L.Bul. 
94. 

53. U.S.—^Boulton Sav, Bank v. 
American Laundry Machinery Co., 
D.C.Me., 7 F.Supp. 858. 

Ark.—^Missouri Pac. R. Co. v. Fore¬ 
man, 119 SvW.2d 747, 196 Ark. 636 
—^Missouri Pac. R. Co. v. Miller, 41 
S.W.2d 971, 184 Ark. 61, certiorari 
denied 52 S.Ct 210, 284 U.S. 688, 76 
L.Ed. 580. 

Ga.—Georgia-CaroUna Brick & Tile 
Co. V. Merry Bros. Brick Sc Tile 
Co., 44 S.E.2d 63, 75 GaApp. 637— 
Fowlkes V. Ray-O-Vac Co., 183 S.B. 
210, 62 GaApp. 338—Central Tele¬ 
phone Co. of Georgia v. Floyd, 170 
S.E. 305, 47 GaApp. 270—^Thomp¬ 
son V. Pan-American Petroleum 
Corporation, 169 S.E. 270, 46 Ga 
App. 791. 

La—^Hemler ▼. United Gas Public 
Service Co., 143 So. 265, 175 La 285 
—^Lowery v. Zom, App., 167 So. 
826. 

Mass.—Lawrence Trust Co. v. Chase 
Securities Corp., 198 N.E. 905, 292 
Mass. 481. 

N.J.—Goodman v. Grace Iron & Steel 
Corp.. 18 A2d 228. 126 N.J.Law 28 
—George Weston, Limited, v. New 
York Cent. R. Co., 181 A 18, 116 
N.J.Law 564—^In re Law, 186 A 528, 
14 N.J.M1SC. 693. 

N.C.—Kerley v. Standard Oil Co. of 
New Jersey, 31 S.E.2d 438, 224 N.C. 
466—Crawford v. Sears, Roebuck 
Sc Co., 4 S.E.2d 334, 216 N.C. 789. 
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courts to which the cause was sought to be re¬ 
moved,5'^ and so if it was desired to controvert the 
allegations of the petition, plaintiff was required to 
make an issue with respect to them in the federal 
court but doubtful issues of law and fact were 


to be decided by the court having jurisdiction and 
were not to be determined in the removal proceed- 

ing.56 

Ultimate decision as to the removability of a 
cause was for the courts of the United States,^" 


Okl.—Sinclair Oil & Gas Co. v. Al¬ 
bright, 18 P.2d 640, 161 Okl. 2*72. 
Wash.—State ex rel. Department of 
Public Works v. Northern Pac. Ry. 
Co., 19 P.2d 128, 172 Wash. 37. 

54 C J. p 333 note 42. 

JtirlsdlctioiLal amoont involved 

N. J.—Schlenk v. Lehigh Yal. R. Co.. 
47 A.2d 333, 138 N.J.Ba. 180. 

Kannless error 

Where petition for removal to fed¬ 
eral court stated no valid ground for 
removal and was denied, fact that 
state court overruled demurrer and 
heard proof was harmless error.— 
Southern Ry. Co. v. Bailey, 140 So. 
408, 224 Ala. 456. 

Answer presenting admitted facts 
and (inestion of law 
Where defendant railroad filed pe¬ 
tition to have cause removed on 
ground that railroad was nonresi¬ 
dent, plaintiff had right to file and 
have considered his answer alleging 
that defendant, by purchase of rail¬ 
road property within state, became a 
resident corporation subject to juris¬ 
diction of state courts, since only ad¬ 
mitted facts and a question of law 
were presented by answer,—Sarah 
Good Hosiery Mills v. Carolina, C. & 

O. Ry., 5 S.E.2d 824. 216 N.C. 474, 126 
A.L.R, 1499, certiorari denied Caro¬ 
lina, C. & O, Ry. V. Sarah Grood Ho¬ 
siery Mills, 60 S.Ct 691, 309 XJ.S. 664, 
84 L.Bd. 1012. 

64. XJ.S.—^Morris v. E. L Du Pont De 
Nemours & Co., C.C.A.MO,, 68 P.2d 
788—Lincoln Mine Operating Co. v. 
Manufacturers Trust Co., D.C.lda- 
ho, 17 P.Supp. 499. 

Ala.—Southern Ry. Co. v. Bailey, 140 
So, 408, 224 Ala. 456—Ex parte Con¬ 
solidated Graphite Corporation, 129 
So. 262, 221 Ala. 394. 

Ark.—^Missouri Pac. R. Co. v. Fore¬ 
man, 119 S.W.2d 747, 196 Ark. 636 
—^Missouri Pac. R. Co. v. Miller, 
41 S.W.2d 971, 184 Ark. 61, cer¬ 
tiorari denied 52 S.Ct. 210, 284 U. 
S. 688, 76 L.Ed. 580. 

Cal.—^Peterson v. General Geophysi¬ 
cal Co., App., 186 P.2d 66. 

G€u—G eorgla-Carolina Brick & Tile 
Co. V. Merry Bros. Brick & Tile 
Co., 44 S.B.2d 63, 76 Ga.App. 637. 
Leu —^Hemler v. United Gas Public 
Service Co., 143 So. 266, 176 La. 286. 
Mass.—^Lawrence Trust Co. v. Chase 
Securities Corp., 198 N.B. 905, 292 
Mass. 481. 

N.J.—Goodman v. Grace Iron & Steel 
Corp., 13 A.2d 228, 125 N.J.Law 
28—George Weston, Limited, v. 
New York Cent. R. Co., 181 A* 18, 
115 N.XLaw 664. 

76 C. J.S.-83 


j N.C.—Crawford v. Sears, Roebuck & 

1 Co., 4 S.E 2d 334. 

Okl.—Sinclair Oil & Gas Co. v. Al¬ 
bright, 18 P.2d 640, 161 Okl. 272. 

Pa.—^Payne v. Reconstruction Fi¬ 
nance Corp., Com.PL, 34 Luz.Leg. 
Reg. 206. 

S.C.—Thrower v. Kistler, 178 S.B. 
126, 174 S.C. 479. 

Va.—^Ritholz V. Commonwealth, 85 S. 
E.2d 210, 184 Va. 339. 

Wash.—State ex rel. Department of 
Public Works v. Northern Pac. Ry. 
Co.. 19 P.2d 128, 172 Wash. 37. 

64 C.J. p 333 note 43. 

Issue of fact held not raised 

CaL—Peterson v. General Geophysi¬ 
cal Co., App., 185 P.2d 66. 

55. U.S.—Simon v. Stangl, D.C. 
Minn., 54 P.2d 73—Miller v. Troy 
Laundry Machinery Co-, D.C.Okl., 
2 P.Supp. 182. 

Ga.—Georgia-Carolina Brick & Tile 
Co. v. Merry Bros. Brick & Tile Co., 
44 S.E.2d 63, 75 Ga.App. 637. 

N.C.—Stubbs V. Chicago Mill & Lum¬ 
ber Corporation, 160 SB, 283, 201 
N.C. 836. 

54 C J. p 334 note 44. 

Taking issue by plea or answer 

U.S.—^Wilson V. Republic Iron, etc., 
Co., Ala., 42 S.Ct 35, 257 U.S, 92, 
66 L.Ed. 144—Morns v. E. 1. Du 
Pont De Nemours & Co, C.C.A.M 0 ., 
68 F 2d 783—Good v. Hartford Ac¬ 
cident & Indemnity Co., D.C.S.C., 
39 F.Supp. 475—^Lincoln Mine Op¬ 
erating Co. V. Manufacturers Trust 
Co., D.C Idaho, 17 F.Supp. 499. 

EiTeot of failure to deny or take is¬ 
sue 

U.S,—^Wilson V. Republic Iron, etc., 
Co., Ala., 42 S.Ct 35, 257 U.S. 92, 
66 L.Ed. 144—^Leonard v. St Jo¬ 
seph Lead Co., C.C.A.M 0 ., 76 F.2d 
390—^Morris v. B. L Du Pont De 
Nemours & Co., C.C.A.M 0 ., 68 F.2d 
758—Lincoln Mine Operating Co. v. 
Manufacturers Trust Co., D.C.Ida- 
ho, 17 F.Supp. 499—Hogue v. 
Strieker Land & Timber Co., D.C. 
Miss., 2 F.Supp. 905, affirmed, C.C. 
A, 69 F.2d 167, modified on other 
grounds and rehearing denied 70 F. 
2d 722, certiorari denied 55 S.Ct 
106, 293 U.S. 591, 79 L.Ed. 686. 

Mo.—Garnett v. S. S. Ki’esge Co., 
App., 85 S.W.2d 157. 

S.C.—Thrower v. Kistler. 178 S.B. 
126, 174 S.C. 479. 

Wash.—State ex rel. Department of 
Public Works v. Northern Pac. Ry. 
Co., 19 P,2d 128, 172 Wash. 37. 

56. U.S.—^Bolstad v. Central Sur. & 
Ins. Corp., aCJLMlnn., 168 P.2d 
927—Rhodes v. Dierks Lumber & 
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Coal Co., C.C.A.Ark.. 108 P.2d 846 
—^Locke V, St. Louis-San Francisco 
Ry. Co.. CC.AArk, 87 F.2d 418— 
Huffman v. Baldwin, C.'C..\.Ark., 82 
F.2d 5, certiorari denied Baldwin v. 
Huffman, 57 SCt 12, 299 US 650, 
81 L.Ed. 405—^Morris v. E. I. Du 
Pont De Nemours & Co., C.C.AMo., 
68 P.2d 788—^Lee v. Ford Motor Co.. 
D.C.MO., 38 P.Supp. 852—Siler v. 
Morgan Motor Co., D.C-BIy., 15 F. 
Supp. 468. 

Issues involving merits of contro¬ 
versy and affecting all defendants.— 
Huffman v. Baldwin, C.C.AArk., 82 

P.2d 5, certiorari denied Baldwin v. 
Huffman, 67 S.Ct. 12, 299 U.S. 550, 81 
L.Ed. 405—Siler v. Morgan Motor 
Co., DC.Ky., 16 F.Supp. 468. 

Issues of law tendered by compladnt 
U.S.—^Eolstad V. Central Sur. & Ins. 

Corp., C.C.AMinn., 168 P.2d 927. 
Negligence of resident defendant 
U.S.—^Locke V. St Louis-San Fran¬ 
cisco Ry. Co., C.C.A.Ark., 87 !P.2d 
418. 

Contributory negligence 
U.S.—^Huffman v. Baldwin, C.CA 
Ark., 82 P.2d 6, certiorari denied 
Baldwin v. Huffman, 67 S.Ct 12, 
299 U.S. 650, 81 L.Ed 405—Judd v. 
Oregon Short Line R. Co., D.C. 
Idaho, 4 P.Supp. 657. 

57. U.S.—^Flowers v. .®tna Csis. & 
Sur. Co., C.C.A.Tenn., 163 P.2d 411 
—Jacobson v. Chicago, M., St P. & 
P. R Co., C.C.AMinn., 66 F.2d 688 
—Williams v. New York, etc., R. 
Co., C.C.AVa., 11 F.2d 363. 46 
.4.L.R. 437—^In re Commercial Nat 
Bank, D C.Pa., 45 F.Supp. 482, af¬ 
firmed, C.C.A, In re Reed, 184 F.2d 
172—^Pyatt v. Prudential Ins. Co. 
of America, D.C.Mo., 38 F.Supp. 
527—^Holm v. Hickory Cane Min¬ 
ing Co., D.C.Ky., 36 F.Supp. 441— 
Luella Hannan Memorial Home v. 
First Nat Bank, D.C.Mlch., 81 F. 
Supp. 276—^Automobile Ins. Co. of 
Hartford, Conn. v. Harrison, D.C. 
N.Y., 7 IF.Supp. 846. 

La.—^Foumet v. De Yilbiss, 174 So. 
259, 187 La. 191—Franciscus v. 
Surget, 6 Rob. 33. 

Mont—State ex rel. Coleman v. Dis¬ 
trict Court of Fifth Judicial Dist 
in and for Beaverhead County, 186 
P.2d 91, 120 Mont 372. 

N.J.—George Weston, Limited, v. 
New York Cent. R. Co., 181 A 18, 
115 N.J.Law 664—Woulfe v. Atlan¬ 
tic City Steel Pier Co., 20 A2d 45, 
129 N.J.Eq. 510. 

N.y.—Bushnell v. Parker, 13 N.Y.a 
695, 59 Hun 625. 

N.C.—Herley v. Standard Oil Co. of 
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although the state court, as a matter of comity, 
should have had the same question presented to it.58 
If the state court \v 2 ls assured that the federal court 
would promptly decide the question of removability, 
it was better practice for the state court to await 
such decision, even though it was permissible prac¬ 
tice for the state court to rule on the question of 
removability.58 So, regardless of the decision of 
the state court, it w^as for the federal district court 
to determine for itself whether or not the cause 
had been rightfully removed and its jurisdiction had 
attached,®® and its finding was final and binding on 
the state court until reversed,®^ although the deci¬ 
sions of the state court might be highly®^ persua¬ 
sive®® and would receive respectful consideration.®^ 
The federal district court, however, like the state 
court, in assuming and retaining jurisdiction acted 
at its peril as to the validity of its subsequent pro¬ 
ceedings, as determined on final appeal.®® 

In determining removability, the case had to be 
deemed to be such as plaintiff had in good faith 


made it in 'his petition,®® and, where the remedy 
sought was in doubt, he had the right to have the 
question passed on by the state court.®*^ Whatever 
might be the form of the proceeding, the court would 
always look beyond its formalities and determine 
its real object and substance,®® particularly where 
the proceeding affected the interests of the general 
public.®® 

§ 222. Effectuation of Removal 

Under the former statute, where a proper and timely 
application for removal was made to the state court, 
and the record showed a removable cause, the cause 
was, In law, or ipso facto, removed. 

Under the former statute, upon the filing in a 
state court of a proper and timely petition for re¬ 
moval, and, where required, a removal bond, in a 
cause pending in such court which the petition and 
the record showed to be removable on application 
made to the state court, the case was, in law, or au¬ 
tomatically, or ipso facto,*^® according to the au- 


New Jersey, 31 S.E.2d 438, 224 N.C. 
465. 

Ohio.—Shiink v. Shunk Mfg. Co., 61 
N.B.2d 896, 75 Ohio App. 253. 
Okl.—Sinclair Oil & Gas Co. v. Al¬ 
bright, 18 P.2d 540, 161 Okl. 272. 
Tenn.—^Rose v Tennessee Eastman 
Corp., 198 S.W.2d 549, 184 Tenn 
252. 

Tex.—^Hartford Accident & Indem¬ 
nity Co. V. Clark, CivJlpp., 126 S. 
Tr.2d 799, error dismissed. Judg¬ 
ment correct 

Wash—Schotis v. ITorth Coast Ste¬ 
vedoring Co., 1 P.2d 221, 163 Wash. 
305. 78 A.L.R. 1427. 

54 C.J. p 834 note 45. 

58. U.S.—Pyatt v. Prudential Ins, 
Co. of Americs., E.C.Mo., 38 P.Supp. 
627. 

69. tJ.S.—^Metropolitan Casualty Ins. 
Co. V. Stevens, Mich., 61 S.Ct 716, 
312 U.S. 663, 85 Ij.Ed. 1044—Woulfe 
V. Atlantic City Steel Pier Co., C.C. 
A.N.J., 124 F.2d 822. 

€ 0 . XT.S.—'Kloeb v. Armour & Go., 
Ohio. 61 S.Ct 213, 311 U.S. 199, 85 
Lr.Ed. 124—^Flowers v. .®tna Cas, & 
Sur. Co., C.C.A.Tenn., 163 F.2d 411 
—^Knight V. Atlantic Coast Line R. 
Co.. C.C.A.Ga., 73 P.2d 76, 99 A.I 1 .R. 
405—Thompson v. Standard Oil Co. 
of New Jersey, D.C.S.C., 60 F.2d 
162, reversed on other grounds, 
C.C.A., 67 F.2d 644, certiorari de¬ 
nied Standard Oil Co. of New Jer^ 
sey V. Thompson, 54 S.Ct 640, 292 
U.S. $31, 78 liJBd. 1485—Peavey v. 
Reed Co., D.CN.Y., 41 F.Supp. 851— 
liuella Hannen Memorial Home v. 
First Nat Bank. D.aMlch., 31 F. 
Supp. 276—Kolkin v. Gtotham 
^ Sportswear, D.C.N.T., 10 F.Supp. 
^J^Aut^ObUe Ins. Co. of Hart¬ 


ford, Conn., v. Harrison, D.C.N.Y, 
7 F.Supp. 846—Newberry v. Mead¬ 
ows Fertilizer Co., D.C.N.C., 1 F. 
Supp. 665. 

La.—^Fournet v. De Vilbiss, 174 So. 
259, 187 La. 191—Franciscus v. 
Surget 6 Rob. 33. 

Mont—State ex rel. Coleman v. Dis¬ 
trict Court of Fifth Judicial DIst 
in and for Beaverhead County, 186 
P.2d 91, 120 Mont 372. 

N.J.—^McCarter v. American News¬ 
paper Guild, 177 A. 885, 118 N.J.Eq. 
102 . 

N.Y.—Bushnell v, Parker, 13 N.Y.S. 
695, 59 Hun 625. 

Tex.—^Hartford Accident Indem¬ 
nity Co. V. Clark, Civ.App., 126 
S.W.2d 799, error dismissed. Judg¬ 
ment correct. 

64 C.J. p 334 note 46. 

61. TJ.S.—Holm V. Hickory Cane 
Mining Co., D.C.Ky., 36 F.Supp. 441. 
Cal.—^Peterson v. General Geophysi¬ 
cal Co., App., 186 P.2d 66. 

S.C.—Thrower v. Klstler, 178 S.E. 

126, 174 S.C. 479. 

54 C.J. p 334 note 47. 

AwaitU^ dedsloa by sopreme court 
If the circuit court of appeals re¬ 
versed decision of district court that 
case was removable, the state court, 
In order to prevent unseemly conflict 
of Jurisdiction, should have with¬ 
held its further exercise of Juris¬ 
diction until decision of the circuit 
court of appeals was reviewed in 
the supreme court, and if the federal 
Jurisdiction was not sustained there 
the case would be remanded with In¬ 
structions that it be sent back to the 
state court as if no removal had been 
haxL—Chesapeake, etc., R. Co. v. Mc¬ 
Cabe, iKy., 29 S.Ct. 430 , 313 XJ.e. 207. 
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I 53 L.Bd. 766—Holm v. Hickory Cane 
I Mining Co., D.C.Ky., 36 F.Supp. 441. 
32. U.S.—Thompson v. Standard Oil 
Co. of New Jersey, D.C.S.C., 60 F.2d 
162, reversed on other grounds. 
C.C.A., 67 P.2d 644, certioi*arl de¬ 
nied Standard Oil Co. of New Jer¬ 
sey V. Thompson, 51 SCL 640, 292 

U. S. 631, 78 L.Ed. 1485. 

63. U.S.—^Peavey v. Reed Co., D.C. 
N.Y., ^l F.Supp. 351—^Newberry v. 
Meadows Fertilizer Co., D.C.N.C., 
1 F.Supp. 665. 

64. U.S.—^Kolkin v. Gotham Sports¬ 
wear, D.C.N.Y., 10 F.Supp. 682. 

66 - U.S.—Brown v. Murray, C.C. 
Iowa, 43 F. 614. 

66 . U.S.—^Morris v. B. L Du Pont 
De Nemours & Co., C.C.A.M 0 ., 68 
P.2d 788. 

Cal.—^Peterson v. General Geophysi¬ 
cal Co., App., 185 P.2d 56. 

67. Cal.—^Peterson v. General Geo¬ 
physical Co., supra. 

68 . Wash.—State ex rel. Department 
of Public Works v. Northern Pac. 
Ry. Co., 19 P.2d 128, 172 Wash. 37. 

69. Wash.—State ex rel. Department 
of Public Works v. Northern Pac. 
Ry. Co., supra. 

70. U.S.—^Madisonvllle Traction Co. 

V. St. Bernard Mining Co., Ky. 25 
S.Ct 251, 196 U.S. 239, 49 LEd. 
462—Flowers v. ^tna Cas. & Sur, 
Co., C.C.A.Tenn., 168 F.2d 411— 
Southern Pac. Co. v. Haight, C.aA, 
Cal., 126 F.2d 900, certiorari de¬ 
nied 63 S.Ct 154, 317 U.S. 676, 87 
L Ed. 542—Gulf Refining Co. v, 
Morgan, C.C.A.S.C., 61 F.2d 80— 
Town of Edenton v. Hervey Foun¬ 
dation, D.C.N.C., 71 FSupp. 998— 
Peavey v. Reed Co., D.C.N.Y., 41 F. 
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thorities on the question, removed,'*! and the ju¬ 
risdiction of such state court ceased eo instante 
and that of the federal court attached,^^ although 
further acts might be necessary in the federal court 
before that court could properly exercise jurisdic¬ 
tion,and although the jurisdiction of the state 
court might be revived by action of the federal 
court.'^^ It was only where the petition was in 
proper form, however, and the record, on its face. 


showed a case within the removal statutes, that it 
became the duty of the state court to yield jurisdic¬ 
tion of a proceeding pending before it;*^ and so 
the mere presentation or filing of an application for 
removal under color of the statute,"* ® or even docket¬ 
ing the cause in the federal court and filing therein 
a transcript of the record,*^^ did not effectuate a 
removal w’here the face of the application and of 
the record did not show the cause to be removable. 


Supp. 351—^Henjes v. ^tna Ins. 
Co., D.C.N.T., 89 F.Supp. 19—-Pyatt 
V. Prudential Ins. Co. of America, 
D.C.Mo., 88 F.Supp. 527—^Holm v. 
Hickory Cane Mining: Co., D.C.Ky., 

36 F.Supp. 441—^Lamson v. Su¬ 
perior Court of California in and 
for Santa Clara County, D.C.Cal., 

12 F.Supp. 812—Kolkin v. Gotham 
Sportswear, D.C.N.Y., 10 F.Supp. 
682. 

Neb.—Chicago & N. W. Ry. Co. v. 
Bauman, 271 N.W. 256. 132 Neb. 

67. 

N J.—George Weston, Limited, v. 
New York Cent. R. Co., 181 A. 18, 
115 N.J.Law 664—Eckel v. Shell 
Eastern Petroleum Products, 167 
A. 869, 113 N.J.Eq. 498. 

N.Y.—^Bryce v. National City Bank of 
New Rochelle, 282 N.Y.S. 913, 246 
App.Div. 608. 

S.C.—Shaw V. Great Atlantic & Pa¬ 
cific Tea Ca, 1 S.E.2d 499, 189 S.C. 
437. 

71. N.Y.—Bushnell v. Parker, 13 N. 
Y.S. 695, 69 Hun 625. 

Pa.—^Payne v. Reconstruction Fi¬ 
nance Corp., Com.Pl., 34 Luz.Leg. 
Reg. 206. 

WaBh.—Corpus Juris quoted lu State 
ex rel. Bremerton Bridge Co. v. 
Superior Court for Kitsap County, 1 
76 P.2d 990, 993, 194 Wash. 7. 

72. XJ.S.—^Flowers v. .ffltna Cas. & 
Sur. Co., C.C.A.Tenn., 163 P.2d 411 
—Southern Pac. Co. v. Haight, C.C. 
A.Cal., 126 F.2d 900, certiorari de¬ 
nied 63 S.Ct 164, 317 U.S. 676, 87 
L.Bd. 642—Coyle v. Skirvin. C.C.A, 
Okl., 124 F.2d 934, certiorari de¬ 
nied 62 S.Ct. 1044, 316 U.S. 673, 
86 LjBd. 1748—^Polito v. Molasky, 

C. CA.MO., 123 P.2d 268, certiorari 
denied 62 S.Ct 632, 315 U.S. 804, 86 
L.Ed. 1204—^Morgan t. Kroger 
Grocery & Baking Co., C.C.A.MO., 
96 P.2d 470—Janoske v. Porter, C.C. 
A.I11., 64 F.2d 958—Gulf Refining 
Co. V. Morgan, C.C.A.S.C., 61 F.2d 
SO^In re City of Seattle, D.C. 
Wash., 56 F.2d 660 —Kingston v. 
American Car & Foundry" Co., C.C. 
A.Mo., 55 F.2d 132, certiorari denied 
62 S.Ct 459, 286 U.S. 660, 76 L.Bd. 
948 —^Bliscu V. Paramount Pictures. I 

D. C.Cal., 73 F.Supp. 881—Stefan- 
atos V. United Greek Shipowners 
Corp., D.CJSr.Y., 71 F.Supp. 198— 
Kirby v. Cotant Truck Lines, D.C. 
Nev., 60 F.Supp. 1021—Henjes v. 
^tna Ins. Co.. D.C.N.T., 39 F.SuPP. 


19—Holm V. Hickory Cane Mining 
Co., D.C.Ky.. 36 F.Supp. 441—Kel¬ 
ley’s Adm’r v. Abram, D.C.Ky., 20 
F.Supp. 229—Kolkin v. Gotham 
Sportswear, D C.N.Y., 10 F.Supp. 
682—Wieland v. New York Cent 

R. Co.. D.aN.Y., 9 F.Supp. 572— 
Copeland v. Erie R. Co., D.C.Ohio, 

5 F.Supp. 906—Bank of America 
Nat. Trust & Savings Ass’n v. U. 

S. Nat. Bank of Los Angeles. D.C. 
Cal., 3 F.Supp. 990—Flaig v. Yel¬ 
low Cab Co. of Mo., D.C.Mo., 4 
F.R.D. 174. 

Ala.—Ex parte Consolidated Graphite 
Corporation. 129 So. 262, 221 Ala. 
394 

Del.—Miles v. Layton, 193 A. 567. 8 
W.WHarr. 411. 112 A.L.R. 786. 
Iowa.—Johannsen v. Mid-Continent 
Petroleum Corp., 288 N.W. 911, 227 
Iowa 712—Carey v. District Court 
of Jasper County, 2S5 N.W. 236, 226 
Iowa 717. 

Ky.—Federal Life Ins. Co. v. Rhymer, 

82 S.W.2d 788, 259 Ky. 520. 

Miss.—Standard Oil Co. v. Decell, 
166 So. 379, 175 Miss. 251. 

3 Sreb.—Chicago & N. W. Ry. Co. v. 
Bauman, 271 N.W. 256, 132 Neb. 
67. 

N.J.—George Weston, Limited, v. 
New York Cent R. Co., 181 A. 18, 
115 N.J.Law 564. 

N.Y.—^Bryce v. National City Bank 
of New Rochelle, 282 N.Y.S. 913, 
246 App.Div. 60S. 

N.C.—^Miller v. Southern Ry. Co., 4 
SR2d 318, 216 N.C. 791—^Tate v. 
Southern Ry. Co., 169 S.B. 816, 205 
N.C. 51. 

Ohio.—Shunk r. Shunk Mfg. Co., 61 
N,B.2d 896, 76 Ohio App. 253. 

Tex.— Mar>’land Cas. Co. v. Dyer, Civ. 

App,, 125 S.W.2d 622. 

Utah.—^Tracy Loan & Trusty Co. v. 
Mutual Life Ins. Co. of New York, 

7 P.2d 279, 79 Utah 33. 

—^Egan V. Preferred Accident ] 
Ins. Co, of New York, 269 N.W, 667, 
223 Wis. 129, 107 A.L.R. 1107. 

64 C.J. P 334 note 64. 

Only resort of adverse party was 
to the federal jurisdiction in an ef¬ 
fort to obtain remand.—^Bluffton Real 
Estate Co, v. Wysong, D.C.S.C., 24 
F.Supp. 344. 

Jnrlsdiotioxi retained as to resident 
defendant 

Where suit against resident de¬ 
fendant and foreign corporation was 
removed to federal court on petition 
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and bond of foreign corporation, 
jurisdiction remained in state court 
for all purposes as between plaintiff 
and resident defendant.—^Minus v. 
Grote, Tex.Civ.App., 154 S.W.2d 140. 
Want of jurisdiction not waived 
When, by proper petition and 
bond in a removable case, a state 
court was dl\'ested of jurisdiction 
and federal court vested with juris¬ 
diction thereof, defendant, by sub¬ 
sequently defending in state court 
and appealing from adverse judg¬ 
ment, did not waive want of juris¬ 
diction In state court.—^Maryland 
Cas. Co. V. Dyer, Tex.Civ.App., 125 
S.W.2d 622. 

7S. Wis.—Egan v. Preferred Acci¬ 
dent Ins. Co. of New York, 269 
NW. 667, 223 Wis. 129, 107 A.L.R. 
1107. 

74. U.S.—Kirby v. Cotant Truck 
Lines, D.C.Nev., 50 P.Supp. 1021. 

75. N.J.—George Weston, Limited, 

V. New York Cent. R. Co., 181 A- 
18, 115 N.J.Law 564. 

54 C.J. p 335 note 56. 

76. U.S.—Hull V. Jackson County 
Circuit Court, C.C.A.Mich., 138 F. 
2d 820—People of State of Cali¬ 
fornia V. Lamson, C.C.A.Cal., 80 
F.2d 388. 

Ala.—^Patterson v. State, 175 So. 371, 
234 Ala. 842, certiorari denied Pat¬ 
terson V. State of Alabama, 58 S. 
Ct. 121, 802 U.S. 733, 82 L.Ed. 567. 

—^Peterson v. General Geophysi¬ 
cal Co,, App., 185 P.2d 66. 

Mass.—Commonwealth v. Millen, 194 
N.B. 463, 289 Mass. 441. 

K-.j.— -VVoulfe V. Atlantic City Steel 
pier Co,, 20 A.2d 45, 129 N.J.Eq. 
510. 

54 C.J. p 335 note 67. 

77. Iowa.—^Bacon v. Iowa Cent. R. 
Co., 137 N.W. 1011, 157 Iowa 493, 
aflrmed 36 S,Ct. 367, 236 U.S. 805, 
59 L.Ed. 591. 

ContlzLuatioii of proceedings 

Mere filing of transcript of state 
court proceedings in federal court by 
party seeking removal does not ef¬ 
fect prohibition of proceedings in 
state court, which may continue un¬ 
til it is judicially informed that its 
power over cause has heen suspend¬ 
ed by operation of law.—^McCarter v. 
American Newspaper Guild, 177 A. 
835, 102, 
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or the application was not made in the prescribed 
mode, removal being the result of the exercise of 
judicial discretion by a court, eo nomine, and not 
the act of a clerk.'^s 

The giving of notice of intention to remove did 
not operate as a transfer of jurisdiction from the 
state court to a federal courtJ^ 

§ 223. - Order Granting or Refushig Ap¬ 

plication 

a. In general 

b. Renew of, or appeal from, order; 

remedies on refusal 

&. In Qoneral 

Where, under the former statute, an application for 
removal was made to a state court and a right to re* 
move was shown, an order of removal by that court was 
proper and usual; but neither such order nor any other 
action by ft was essential to removal, if a cause was 
not removable, its order of removal was without effect. 

Where, under the former statute, an application 
for removal of a cause from a state court to a 
federal court could be made to the state court, and 
a right to remove a cause was shown to such state 
court to exist, it was proper,^® and was said to be 
usual^^ and the better practice, as a matter of 
•courtesyS^ and comity,®^ for the state court to enter 
a formal order granting the application or directing 
the removal. It was, however, not any such order, 
but rather the filing of a proper petition for removal. 


and a bond, where required, which terminated the 
jurisdiction of the state court and caused that of 
the federal court to attach,*84 so, no order of the 
state court was necessary to effect a removal,^® and 
an order for removal was, strictly speaking, of no 
efifect,86 but was at most merely a convenient mode 
of manifesting the court’s acceptance of the ap- 
plication,87 although it was also held that an order 
removing the cause became a declination to take 
further action therein^s and constituted the state 
court’s further action of no force and effect pending 
the decision of the cause in the federal court.^^ 

No action of the state court could confer or take 
away the right to remove a cause to a federal 
court.90 Accordingly, if a cause was removable, 
and the method prescribed by statute for procuring 
its removal had been pursued, it stood removed to 
the federal court without regard to what action the 
state court might take,^^ or even if it failed or 
refused to take any action whatever,^2 or failed 
or declined to sign or issue an order of removal,22 
or did not approve the bond;24 and an order ex¬ 
pressly denying a removal would not prevent the 
jurisdiction of the federal court from attaching.25 

So, either without any action on the part of the 
•court, or after its refusal to grant a removal, the 
applicant had the right to enter a copy of the 
record in the federal court to which he sought the 
removal of the cause, and to have the cause 
docketed there,®® whereupon the federal court would 


7a N.J.—Woulfe V. Atlantic City 
Steel Pier Co., 20 A2d 45, 129 K.J. 
Eq. 510. 

7S. Miss.—Standard Oil Co. v. De¬ 
cell. 166 So. 379, 175 Miss. 251. 

80. TJ.S.—^Hansford v. Stone-Ordean- 
Wells Co.. D.C.Mont., 201 F. 185. 

54 C.J. p 335 note 62. 

81. U.S.—^Pyatt v. Prudential Ins. 
Co. of America, D.C.Mo., 38 F.Supp. 
527. 

Ky.—^Federal Life Ins. Co. v. Rhymer, 
82 S.W.2d 788, 259 Ky. 520. 

Ohio.—Shunk v. Shunk Mfg. Co„ 61 
N.E 2d 896, 75 Ohio App. 253. 

54 C.J. p 336 note 63. 

82. Ky.—Federal L«lfe Ins. Co. v. 
Rhymer, 82 S.W.2d 788, 259 Ky. 
520. 

83. Ky.—Federal Life Ins. Co. v. 
Rhymer, supra. 

Ohio.—^Shunk v. Shunk Mf& Co., 61 
N.B.2d 896, 76 Ohio App. 253. 

84. Mo.—Shohoney v. Quincy, 'etc., 
R. Co., 122 S.W. 1025, 223 Mo. 649. 

54 C.J. p 336 note 64. 

88- TJ.S,—Flowers v. .ffltna Cas. & 
Sur. Co., CCA-Tenn., 163 P.2d 411 
—^PoUto V. Molasky, C,C.AMo., 123 
F.2d 258, certiorari denied 62 S.Ct 


632, 315 TJ.S. 804, 86 L.Ed. 1204— 
Kingston v. American Car & 
Foundry Co., C.C.AMo., 55 F.2d 132, 
certiorari denied 52 S.Ct 459, 285 
U.S. 560, 76 LEd. 948—Henjes v. 
^tna Ins. Co., D.C.N’.T., 39 F.Supp. 
19—^Holm v. Hickory Cane Mining 
Co., D.C.Ky., 36 F.Supp. 441. 

Ky.—^Federal Life Ins. Co. v. Rhymer, 
82 S.W.2d 788, 259 Ky. 620. 

N.J.—^McCarter v. American News¬ 
paper Guild, 177 A. 835, 118 N.J. 
Eq. 102. 

N.T.—^Bryce v. National City Bank 
of New Rochelle, 282 N.Y.S. 913, 
246 App.Div. 608. 

Ohio.—Shunk v. Shunk Mfg. Co., 61 
N.B.2d 896, 75 Ohio App. 253. 

54 C.J. p 336 note 65. 

88. U.S.—•Williams v. Delaware, etc., 
R Co., D.C.Pa., 266 F. 1003—Pen¬ 
rose V. Penrose, C.C.N.T., 1 F. 479. 

87. U.S.—Miller v, Tobin. C.C.Or., 
18 F. 609, 9 Sawy. 401. 

88. Tex.—Minus v. Grote, Civ.App., 
154 S.W.2d 140. 

89. Tex.—^Minus v. Grote, supra. 

90. N.J.—^McCarter v. American 
Newspaper Guild, 177 A. 835, 118 
N.J.Eq. 102. 


91. Tex.—^Maryland Cas. Co. v. 
Dyer, Clv.App., 125 S.W.2d 622. 

54 C.J. p 336 note 68. 

92. U.S.—Stefanatos v. United Greek 
Shipowners Corp., D.C.N.Y., 71 F. 
Supp. 193. 

54 C.J. p 336 note 69. 

93. U.S.—^Flowers v. .®tna Cas. & 

Sur. Co., C.C.ATenn., 163 F.2d 411 
—Morgan v. Kroger Grocery & 
Baking Co., C.C.A.M 0 , 96 P.2d 470 
—•Williams V. New York, etc., R. 
Co., C.C.A.Va., 11 P.2d 363, 46 

A.L.R 437—^In re Commercial Nat. 
Bank, D.C.Pa., 45 F.Supp. 482, aY- 
flrmed, C.C.A., In re Reed, 134 F.2d 
172 —PesLvey v. Reed Co., D.C.N.T., 
41 F.Supp. 351—^Holm v. Hickory 
Cane Mining Co., D.C.Ky., 36 F. 
Supp. 441. 

94. U.S.—^Peavey v. Reed Co., D.C. 
N.Y., 41 F.Supp. 351—^Henjes v. 
.®tna Ins. Co., D.C.N.Y., 39 IF.Supp. 
19. 

95. U.S.—^Morgan v. Kroger Grocery 
& Baking Co., C.C.AM 0 ., 96 P.2d 
470. 

64 C.J. p 336 note 70. 

96. U.S,—^Burlington, etc., R, Co. v. 


1092 



76 O.J.S. 


REMOVAL OF CAUSES § 223 


proceed with the cause as if removal had expressly 
been granted by the state court,and it was the 
duty of the state court to withhold further pro¬ 
ceedings, on the facts being brought to its atten- 
tion.^S A petitioner properly objecting to the 
denial, by the state court, of his application for re¬ 
moval did not, by participating in subsequent pro¬ 
ceedings in the state court, waive his claim that 
the cause should have been litigated in the federal 
court.®^ If, on the other hand, a cause was not 
removable, an order of the state court in terms 
granting or directing a removal conferred no juris¬ 
diction on the federal court.! In the case of a 
cause removable on application to the federal court 
rather than to the state court, an order for 
removal made by the state court was unauthorized 
and void.2 

Service of the state courts order on plaintiff was 
not provided for by the federal statute.^ 

Rescission^ recall, or revocation of order, A state 
court’s order of removal was not conclusive,^ but 
if wrongly entered could be rescinded,^ and if im- 
providently granted could be recalled,® although it 
had been signed ;7 and if defendant had waived the 
right to remove, the order might be revoked.® 


b. Eeview of, or Appeal from, Order; Eemedies 
on Befnsal 

Where, under the former statute, an application 
for removal was made to a state court, authorities dif¬ 
fered as to whether its order removing, or refusing to 
remove, the cause was appeaiable. 

Where, under the former statute, an application 
for removal was made to a state court, its deter¬ 
mination as to whether, as a matter of law, a 
cause for removal was made on the face of the 
record was subject to review by the supreme court 
of the United States.® When a petition for removal 
was denied by the state court, petitioner might ob¬ 
ject to the ruling, save an exception, and litigate 
the cause in the state courts,!® in which case he 
might have the order of denial reviewed in the 
state appellate court,!! or, in proper cases, might 
come to the United States supreme court asserting 
a denial of his right of removal ;!2 or he might 
remove the suit to the federal court despite the 
ruling of the state court,!® in which case, if the 
federal court assumed jurisdiction over the objec¬ 
tion of his adversary, the latter, after final judg¬ 
ment, might contest this assumption of jurisdiction 
in the circuit court of appeals, and, in proper cases, 
in the United States supreme court ;!^ or he might 


Dunn, Minn., 7 S.Ct. 1262, 122 U.S. 
618, SO L.£d. 1159. 

64 C.J. p 336 note 71. 

97- U.S.—^Donovan v. Wells, Mo., 
169 F. 363, 94 C.C.A. 609, 22 L.R. 
A.,N.S., 1250. 

5. C.—Towlll V. Southern R Co., 114 i 
S.B. 416, 121 S.C. 447. 

98. Okl.—^Bolen-Darnell Coal Co. v. 
Kirk, 106 P. 813, 25 Okl. 273, 26 
L.RA.,N.S., 270. 

99. U.S.—^Metropolitan Casualty Ins. 
Co. V. Stevens, Mich., 61 S.Ct. 715, 
812 U.S. 663, 85 L.Bd. 1044. 

1. Miss.— St liouzs, etc., R Co. v. 
Kirk, 101 So. 377, 136 Miss. 608. 

64 C.J. p 337 note 74. 

2. U.S.—^Tod V. Cleveland, etc., R 
Co.. Ohio, 65 F. 145, 12 C.C.A. 521. 

3. U.S.—Kueck V. Northwestern 
Mut. Life Ins. Co., D.C.N.T., 2 F. 
Supp. 400. 

4. U.S.—Schell V. Food Machinery 
Corp., C.C.A.Pla., 87 F.2d 386, cer¬ 
tiorari denied Food Machinery 
Corp. V. Schell, 67 S.Ct 670, 300 
U.S. 679, 81 L.Bd. 883. 

6. U.S.—Schell V. Food Machinery 
Corp., C.C.A.Fla., 87 F.2d 386, 
certiorari denied Food Machinery 
Corp. V. Schell, 67 S.Ct. 670, 300 U. 

S. 679, 81 L.Ed. 883. 

6. U.S.—French v. United Gas •Pub¬ 
lic Service Co., D.C.La., 16 F.Supp. 
837. 


7. U.S.—French v. United Gas Pub¬ 
lic Service Co., supra. 

8. Ga.—^Barlow v. Carroll, 189 S.E. 
72, 54 Ga.App. 737. 

9. Mass.—^Lawrence Trust Co. v. 
Chase Securities Corp., 198 N.B. 
905, 292 Mass. 481. 

10. U.S.—^Metropolitan Cas. Ins. Co. 
V. Stevens, Mich., 61 S.Ct 716, 312 

U. S. 563, 85 L.Bd. 1044. 

11. U.S.—^Metropolitan Cas. Ins. Co. 

V. Stevens, supra. 

N.a—Kerley v. Standard Oil Co. of 
New Jersey, 31 S.B.2d 438, 224 N. 
C. 465. 

Effect of federal court’s assumingr 
Jurisdiction. 

Upon appeal to the state supreme 
court from a decision denying a 
defendant’s right to remove the case, 
where it appeared that the petition 
for removal had been correctly de¬ 
nied, the state supreme court would 
not refrain from acting on the ap¬ 
peal on the record made below be¬ 
fore the federal court assumed Ju¬ 
risdiction, because the latter court 
afterward assumed Jurisdiction and 
denied a motion to remand.—Golden 
V. Northern Pacific R Co., 104 P. 
549, 39 Mont. 435, 34 L.RA.,N.S., 1154, 
18 AnmCas. 886. 

12. U.S.—^Metropolitan Cas. Ins. Co. 
V. Stevens, Mich,, 61 S.Ct 715, 312 
U.S. 563, 85 L.Ed. 1044. 

N.J.—Woulfe V. Atlantic City Steel 
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Pier Co., 20 A.2d 45, 129 NXEq. 
510. 

N.C.—^Kerley v. Standard Oil Co. of 
New Jersey, 31 S.B.2d 438. 224 N.C. 
465. 

Setting aside state court Judgment 
U.S.—^Holm V. Hickory Cane Mining 
Co., D.C.Ky., 36 F.Supp. 441. 

13. U.S.—^Metropolitan Cas. Ins. Co. 
V. Stevens, Mich., 61 S.CL 715, 312 

U. S. 663, 85 L.Ed. 1044—Newberry 

V. Meadows Fertilizer Co., D.C.N. 
C., 1 F.Supp. 665. 

OE'iling record subject to motion to 
remand 

N.C.—^Kerley v. Standard Oil Co. of 
New Jersey, 31 S.B.2d 438, 224 N. 
C. 465. 

Exception to clerk’s ruling and ap¬ 
peal not reduired 

U.S.—Stuart v. United Ben. Life Ins. 

Co., D.C.N.O., 2 F.Supp. 641. 
Appealability of order denying stay 
of proceedings 

Where state court denied petition 
for removal and a certified transcript 
of record was filed in federcd court, 
which denied petition for stay of 
proceedings in state court on ground 
that there was no separable contro¬ 
versy within the terms of removal 
statute, order was not appealable.— 
Borden Co. v. Zumwalt, C.C.A.Oai., 
120 F.2d 69. 

I4i U.S.—Metropolitan Casualty Ins. 
Co. V. Stevens, Mich., 61 S.Ct. 716^ 
312 U.S. 563, 85 L.Ed. 1044. 
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proceed in both courts at the same time,i5 jn which 
case, if both courts rendered final judgments, he and 
his adversary might obtain review of the question 
of removability by following respectively the courses 
previously outlined.^® Petitioner was protected 
whichever course he elected.^^ 

In some jurisdictions, it was held that an order 
removing, or refusing to remove, a cause from a 
state court to a federal court was appealable to a 
higher state court jn others, such an order was 
held not appealable on the ground that it was not 
a final order and was not within the provisions of 
the statutes authorizing appeals from certain orders 
which are not final.^^ 

The proper mode of reviewing the removal of a 
cause was held to be not by appeal from an order of 
the state court authorizing or directing the re¬ 


7b U.d.S. 

moval, but by motion in the federal court to remand 
the cause.20 It would seem to have been the proper 
rule that an appeal to the state appellate court 
from an order of the state court granting or direct¬ 
ing the removal of a cause did not stay or prevent 
the removal, notwithstanding a state statute provid¬ 
ing that such appeal should stay further proceedings 
on the judgment appealed from;2l but tjhe contrary 
was also stated.-^ 

On appeal from an order granting removal, every 
presumption was in favor of legality ;23 there was 
a presumption against error,24 which appellant had 
the burden of overcoming.25 Where, on appeal 
from an order removing a case, it was determined 
that the case was not removable, the appellate court 
would not rule on the regularity of the proceeding 
supporting the order.23 
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C. CAUSES REMOVABLE ON APPLICATION TO FEDERAL COURT 


§ 224. In General 

In order to effectuate a removal under the new fed¬ 
eral code, the procedure therein provided for must be 
conformed to. 


Under the new federal code, 28 U.S.C.A. §§ 1441- 
1450, a removal petition is required to be filed in 
the federal court to which removal is sought, in¬ 


is. U.S.—^Metropolitan Cas. Ins. Co. 
V. Stevens, supra. 

16. U.S.—^Metropolitan Casualty Ins. 
Co. V. Stevens, supra. 

17. U.S.—^Metropolitan Casualty Ins 
Co. V. Stevens, supra. 

18. Ala.—Bailey v. Southern Ry. Co., 
112 So. 203, 216 Ala. 677. 

Ga.—^Fowlkes v. Ray-O-Vac Co., 183 
S.R 210, 52 Ga.App. 338—Thomp¬ 
son V. Pan-American Petroleum 
Corporation, 169 S.E. 270, 46 Ga. 
App. 791—^Bvans v. Sears, Roebuck 
& Co., 160 S.B. 702, 44 Ga.App. 216. 
La.—^Poumet v. De Vllbiss, 174 So. 
259, 187 La. 191. 

Mass.—Atlantic Nat. Bank of Bos¬ 
ton V. Hupp Motor Car Corp., 14 N. 
E.2d 167, 300 Mass. 196—^Lawrence 
Trust Co. V. Chase Securities Corp., 
198 N.E. 905, 292 Mass. 481. 

N.X—-Woulfe V. Atlantic City Steel 
(Pier Co., 20 A 2d 46, 129 N.J.E<i. 
510. 

N.C.—^Kerley v. Standard Oil Co. of 
New Jersey, SI S.E.2d 438, 224 N. 
C. 465. 

S aj. p 476 note 70. 

Majority rule hy far 
Iia.—Rhodes v. Sinclair Refining Co., 
184 So. 720, 191 La. 189. 

Vefieral jnrUidletioiL assninea; or¬ 
der affirmed 

Where lower state court had re¬ 
moved cause to federal court and 
latter court had assumed jurisdic¬ 
tion, and it appeared that cause was 
removable, state supreme court af- 
&Tned order of lower state court for 
removal instead of suspending ap¬ 


peal.—^Thrower v. Klstler, 178 S.B. 
126, 174 S.C. 479. 

Bill of esoeptions regtiired 
Tex.—Turman v. Turman, Civ.App., 
99 S.W.2d 947, error dismissed, 
certiorari denied 67 S.Ct. 933, 301 
U.S. 698, 81 L.Ed. 1355, rehearing 
denied 68 S.Ct. 7, 302 U.S. 774, 
82 L.Bd. 600. 

OxnissioiL of motion txom transcript 
N.C.—^Mason v. Southern Ry. Co., 197 
S,E. 566, 214 N.C. 21. 

Premature appeal 

An appeal from an order staying 
hearing on motion to remove while 
plaintiff amended his complaint was 
premature, where judge had not ruled 
on question of removal.—^Mason v. 
Southern Ry. Co., supra. 

19. Pa.—Hannum v. New Amster¬ 
dam Casualty Co., 199 A 331, 330 
Fa. 353. 

Tenn.—^Rose v. Tennessee Eastman 
Corp., 198 S.W.2d 649, 184 Tenn. 
252—^Kendrick’s Lessee v. McQua- 
ry, 8 Tenn. 480. 

3 C.J. p 476 note 69. 

Writ of certiorari or review 
Mich.—^Federal Land Bank of St. 
Paul V. Von Zellen, 275 N.W. 818, 
282 Mich. 199. 

In Oklahoma 

(1) Order denying petition to re¬ 
move case was not appealable aa 
final order.—Chicago, R. I. & p. Ry. 
Co. V. Warren, 269 P. 868, 132 Okl. 
107. 

(2) I>enial of nonresident defend¬ 
ant’s timely petition for removal for 
wrongful Joinder of resident defend¬ 
ant was held reversible error.—Chi¬ 
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cago. R. I. & P. Ry. Co. v. Witt, 291 
P. 69. 144 Okl. 246. 

(3) Before the supreme court 
could review the alleged errors in 
trial court’s refusal to remove a 
cause and to quash a garnishment 
order, such alleged errors had to be 
presented to the trial court by mo¬ 
tion for a new trial.—^Utilities Ins. 
Co. V. Potter. 106 P.2d 269, 1S8 Okl. 
145, 154 AL.R. 512, certiorari dis¬ 
missed 61 S.Ct 804, 312 U.S. 662, 85 
L.Ed. 1109. 

ao. N.Y.—Pioneer SS. Co. v. Sanday, 

206 N.T.S. 338, 210 App.Div. 318. 
Tenn.—^Rose v. Tennessee Eastman 

Corp., 198 S.W.2d 549, 184 Tenn. 
262—^Kendrick’s Xiessees v. McQua- 
ryi 8 Tenn. 480. 

21. U.S.—^Bllerman v. New Orleans, 
etc., R. Co., C.C.La., 8 P.Cas.No. 
4,382, 2 Woods 120, reversed on 
other grounds New Orleans, etc., R. 
Co. v. Ellerman, 105 U.S. 166, 26 
L.BdL 1015. 

22. Ind.—^Burson v. New York Nat 
Park Bank, 40 Ind. 173, 13 Am.R. 
285. 

23. Mass.—^Lawrence Trust Co. v. 
Chase Securities Corp., 198 N.B. 
906, 292 Mass. 481. 

24. N.C.—^Kelly v. Great Atlantic & 
Pacific Tea Co., 183 S.B. 291, 209 
N.C. 839—^La Neve v. Great Atlan¬ 
tic & Pacific Tea Co., 176 S.B. 660, 

207 N.C. 281. 

25. N.C.—^La Neve v. Great Atlantic 
& Pacific Tea Co., supra. 

26. La.—^Foumet v. De Vllbiss, 174 
So. 259, 187 La. 19L 
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stead of the state court in which the action was 
brought, as under the former code;27 likewise, the 
bond must be filed in such federal court 28 The 
state court has no jurisdiction to determine whether 
or not the case was in fact removable,29 but is 
bound by the federal statute on removal ;20 whether 
a case may be removed from a state court to a 
federal court is a federal question.8l The removal 
is not complete until defendant has given written 
notice thereof to all adverse parties32 and has 
filed a copy of the removal petition with the clerk 
of the state court ;28 but such notice must be given, 
and such copy so filed, after the filing of the removal 
petition and bond, as required by the statute, and 
not before.24 During the period between the filing 
of the petition and bond by defendant in the federal 
court and the giving of notice to plaintiff and the 
filing of a copy of the petition with the clerk of 
the state court, plaintiff is free to proceed with the 
action in the state court,25 and is in no sense 
stayed.28 

It is the burden of petitioner for removal to es¬ 
tablish his right to remove,27 which must be con¬ 
strued strictly,2 8 and the petition should not be 
granted if there is doubt as to the right of removal 
in the first instance.29 The right of removal is 
determined, basically, from the allegations on the 
face of the record as a whole at the time the peti¬ 


tion for removal is filed.^9 In particular circum¬ 
stances the procedure for removal provided for by 
the statute has been held fully complied with.^^ 

Attachment of complete papers, A defendant 
seeking to remove the cause must comply with a 
statutory requirement that all papers served on him 
be attached to the removal petition,*^2 ^^d that they 
be complete, ^2 including a showing of when they 
were filed in the state court^^ 

§ 225. Suits Subject to Prejudice or Local In¬ 
fluence 

The former statute permitting removal, on appli¬ 
cation to the federal court, on the ground of prejudice 
or local Influence in the state court or courts was var¬ 
iously construed and applied with respect to the con¬ 
tents of the petition and the nature and form of the 
necessary proof. 

Under the provisions of the former statute per¬ 
mitting the removal from a state court to a federal 
court, in certain cases, of a suit between citizens 
of different states in which it should be made to ap¬ 
pear to the federal court that from prejudice or 
local influence a part}'' defendant would not be able 
to obtain justice in the state court in which the 
suit was pending or in any other court of the state 
to which he might have the right, because thereof, 
to remove it, removal to the federal court vras to 
be procured on an application or petition addressed 


27. tr.S,—•'Donlan v. F, H. McGraw 
& Co., D.CJ^T.T., 81 F.Supp, 699— 
Kramer v. Jarvis, D.C,Neb., 81 P. 
Supp. 360—City of Buffalo v. Spann 
Reklty Corp., B.C-KT., 80 F.Supp. 
171, rehearingr denied 81 F.Supp. 
607, affirmed, C.A., City of Buffalo 
V. Plainfield Hotel Corp., 177 F.2(l 
426, certiorari denied 70 S.Ct. 795, 
339 U.S. 942, 94 LEd. 1358. 

28. U.S.—^Kramer v. Jarvis, D.C. 
Neb., 81 F.Supp. 360. 

Purpose of bond 

The federal court acquires Its ju¬ 
risdiction from petition for removal 
and not from the bond, and the bond 
Is required so that a plaintiff may 
recover from defendant costs in¬ 
curred if it is determined that case 
was improperly removed.—Tucker v. 
Kemer, C.A.I11., 186 P.2d 79. 

Bond ‘‘accompanying” petition 
Word “accompajiied,” as used in 
statute requiring petition to be ac¬ 
companied by bond, means in rela¬ 
tion to; connected with; or to fol¬ 
low; and does not necessarily mean 
simultaneously.—Tucker v. Kerner, 
supra. 

29. Ind.—State ex rel. Allis-Chal- 
mers Mfg. Co. v. Boone Circuit 
Court, 86 N.E.2d 74, 227 Ind. 327. 


mers Mfg. Co. v. Boone Circuit 
Court, supra. 

31. Okl,—Fleming v. Perkins, 212 
P.2d 122, 202 Okl. 217. 

32. U.S.—^Donlan v. P. EL McGraw 
& Co., D.C.N.T., 81 F.Supp. 599. 

Codefendant 

Where action against federal offi¬ 
cer and lay codefendant was remov¬ 
ed to federal court by officer-defend¬ 
ant, his failure to give notice of re¬ 
moval to his codefendant was not fa¬ 
tal, and notice could be given there¬ 
after, since notice merely clinches 
removal, and delay in notification 
should not vitiate transfer already 
completed,—^Jones v. Elliott, D.C.Va., 
94 F.Supp. 567. 

33. U.S.—^Donlan v. F. H. McGraw 
& Co., D.C.N.Y., 81 F.Supp. 699. 

34. U.S,—^Merz v. Dixon, D.C.Kan., 
96 P.Supp. 193. 

35. U.S.—^Donlan v. P. H. McGraw 
& Co., D.C.X.T., 81 P.Supp. 599. 

36. U.S.—^Donlan v. F. H. McGraw 
& Co., supra. 

37- U.S.—John Hancock Mut. Life 
Ins. Co. V. United Office & Profes¬ 
sional "Workers of America, D.C.X. 
J., 93 F.Supp. 89G. 

38. U.S.—John Hancock Mut. Life 
Ins. Co. V. United Office & Profes¬ 
sional Workers of America^ supra. 
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39. U.S.—John Hancock Mut. Life 
Ins. Co. V. United Office & Profes¬ 
sional Workers of America, su¬ 
pra. 

40. U.S.—^Doggett V. Hunt, D.O.Ala., 
93 F.Supp. 426. 

Court not confined to petition 
The court is not confined to alle¬ 
gations of petition for removal, if 
record otherwise discloses a case 
of which federal court has jurisdic¬ 
tion.—^Doggett V. Hunt, supra. 
Conflict between complaint and peti¬ 
tion 

Where complaint brought In state 
court stated causes of action against 
alleged New York corporation, peti¬ 
tion for removal alleging that de¬ 
fendant was a Delaware corporation 
would govern in determining ques¬ 
tion of diversity of citizenship for 
purposes of removal.—McFadden v. 
Grace Line, D.C.N.Y,, 82 F.Supp. 494. 

41. Ind.—State ex rel. Allis-Chal- 
mers Mfg. Co. v. Boone Circuit 
Court, 86 N.K2d 74, 227 Ind. 327. 

42. U.S.—Swartz v. Cleveland Worm 
& Gear Co., D.C.Mo., 85 F.Supp. 
29. 

43. U.S.—Swartz v. Cleveland Worm 

& Gear Co., supra. , 

44. U.S.—Swartz v. Cleveland Worm 
& Gear Co., supra. 


30. Ind.—State ex rel. Allis-Chal- 
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to the court to which the cause was sought to be 
removed,which court received and entertained the 
application, and acquired jurisdiction of the suit, 
if at all, by its own machinery.^® It was held that 
a bond of a different character required in other 
cases of difference of citizenship was not neces¬ 
sary.^^ 

Petition. The petition or application for removal 
was required to allege, as a matter of fact, the ex¬ 
istence of prejudice or local influence,^^ and, as a 
consequence thereof, an inability to obtain justice 
in the state courts.^^ As a general rule, the petition 
had to show that defendant could not obtain justice 
either in the court in which the suit was originally 
brought or in any other court or county of the state 
to which he might have a right to have a change 
of venue but, when the gpiant or refusal of such 
a change of venue was wholly within the discretion 
of the trial judge, such showing was unneces- 
sary.51 It was necessary to show that the requisite 
difference of citizenship existed both at the time the 
suit was commenced^s and at the time the applica¬ 
tion for removal was made.53 xhe prejudice or 
local influence on w’hich the application was founded 
was required to be shown to exist practically con¬ 
temporaneously vrith the presentation of such ap¬ 
plication and, where the petition related to facts 
or circumstances existing at a time unreasonably 
long before its presentment, it could not be assumed 


that the prejudice or influence continued to exist, 
and the showing of a right to remove was there¬ 
fore insufiicient.55 The petition did not need to 
be verified, if it was supported by proper affidavit 
or other proof;®® and so verification by the ap¬ 
plicant’s agent or attorney in fact was sufficient.® 

Proof. It was competent for the federal court to 
receive evidence of the existence of prejudice or 
local influence by affidavits,®® or by depositions,®® 
or by means of oral examination of witnesses in 
its presence.®® The proof had to be suitable to the 
nature of the case,®i and such as legally, and not 
merely morally, to satisfy the federal court of the 
truth of the allegation that, from prejudice or local 
influence, defendant would not be able to obtain 
justice in the state court;®® and, accordingly, the 
amount and manner of proof required in each case 
had to be left to the discretion of the court to 
which the application was addressed.®® 

The affidavit of a credible person, who did not 
need to be the petitioner,®^ might be regarded by 
the court as sufficient proof,®® and was ordinarily the 
least which would satisfy the requirements of the 
statute,®® although, if the petition for removal stated 
the facts on which the allegation was founded, and 
was verified by a credible person, it might be re¬ 
garded as prima facie proof sufficient to satisfy the 
conscience of the court.®^ It was necessary for an 


45. U.S.—Corpus Juris oltsd la 

City of Buffalo v. Spann Kealty 
Corp., D.C.N.T., 80 F.Supp. 171, 

174, rehearing denied 81 F.Supp. 
607, affirmed, C.A., City of Buffalo 
V. Plainfield Hotel Corp., 177 F.2d 
425, certiorari denied 70 S.Ct. 795, 
339 U.S. 942, 94 KEd. 1358. 

54 C.J. p 337 note 82. 

Removal because of prejudice or lo¬ 
cal influence m general see supra 
S§ 171-181. 

46. U.S.—^Minnick v. Union Ins. Co., 
aaMich., 40 F. 369. 

47. U.S.—^Baltimore, etc., R. Co. v. 
Bates, Ohio, 7 S.Ct 285, 119 U.S. 
464. 30 L.Ed. 436—Gutwilhg v. 
Zuberbier, C.C.]Sr.T., 28 F. 721. 

48. U.S.—Collins v. Campbell, C.C. 
RL, 62 F. 860—Qoldworthy v. Chi¬ 
cago, etc., R. Co., C.C.Iowa, 38 F. 
769. 

Petltioa held iasnAoleat 

U.S.—City of Buffalo v. Spann Realty 
Corp.. D.C.N.T., 80 F.Supp. 171, 
rehearing denied 81 F.Supp. 507, 
affirmed, C.A., City of Buffalo v. I 
Plainfield Hotel Corp., 177 F.2d 
425, certiorari denied 70 S.Ct. 795, 
339 U.S. 942, 94 t..Ed. 1358. 

49. U.S.—Goldworthy v. Chicago, 
etc., R. Co., supra. 

50. US.—New London Water 


Com’rs V. Robbins, C.C.Conn., 126 
F. 656. 

54 C.J. p 337 note 87. 

51. U.S.—Parker v. Vanderbilt, C.C. 
N.C., 186 F. 246. 

52. U.S.—^Toung v. Ewart, Ga., 10 S. 
Ct. 75, 132 U.S. 267, 33 L.Ed. 362. 

54 C.J. p 337 note 90. 

53. U.S.—Cochran v. Montgomery 
County, Ala., 26 S.Ct 68, 199 U.S. 
260, 50 L.Ed. 182. 

54 C.J. p 337 note 91. 

54. Mich —^Metropolitan Life Ins. 
Co. V. Ethier, ^ N.W. 201, 44 Mich. 
144. 

55. Mich.—^Metropolitan Life Ins. 
Co. V. Ethier, supra. 

56. U.S.—Parker v. Vanderbilt C.C. 
N.C., 136 F. 246. 

57. U.S,—Parker v. Vanderbilt su¬ 
pra—^Bonner v. Meikle, C.C.Nev., 77 
F. 485. 

58. U.S.—Golightly V. Massachu¬ 
setts Bonding, etc., Co., D.C.Tex., 
295 P. 163—^Malone v. Richmond, 
etc., R. Co., C.C.N.a, 86 F. 625. 

59. U.S.—-Malone v. Richmond, etc., 
R. Co., supra. 

60. U.S.—Golightly v, Massachusetts 
Bonding, etc., Co., D.CTex., 296 F. 
153—^Malone v. Richmond, etc., R. 
Co., CON.a, 85 F. 626. 

1096 


81. U.S.—^Ex parte Pennsylvania 
Co., Conn., 11 S.Ct 141, 137 U.S. 
461, 34 L.Bd. 738—GolighUy v. 
Massachusetts Bonding, etc., Co., 
D.C.Tex., 295 P. 163. 

62. U.S.—^Plsk V. Henarle, C.C.Or., 
12 S.Ct 207, 142 U.S. 469, 85 L.Ed. 
1080—City of Buffalo v. Spann 
Realty Corp., D.C.N.T., 80 F.Supp. 
171, rehearing denied 81 F.Supp. 
607, affirmed, C.A, City of Buffalo 
V. Plainfield Hotel Corp., 177 F.2d 
425, certiorari denied 70 S.Ct 796, 
339 U.S. 942, 94 L.Ed. 1358. 

54 C.J. p 338 note 6. 

63. U.S.—parte Pennsylvania 
Co., Conn., 11 S.Ct 141, 137 U.S. 
461, 34 L.Ed. 738—^Bonner v. Mei¬ 
kle, C.C.Nev., 77 P. 486. 

64. U.S.—^Dennis v. Alachua County, 
C.C.Pla., 7 P.Cas.No.3,791, 3 Woods 
683. 

54 C.J. p 338 note 8. 

65. U.S.—^Detroit v. Detroit City R 
Co., C.C.Mlch., 54 P. 1. 

68. U.S.—Ex parte Pennsylvania 
Co., Conn., 11 S.Ct 141, 137 U.S. 
451, 34 L.Ed. 738: 

67. U.S.—^Ex parte Pennsylvania 
Co., supra. 

54 C.J. p 338 note IL 
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affidavit to state facts which sufficiently evinced 
the truth of the allegations of prejudice or in¬ 
fluence,^8 and a mere general statement in the 
language of the statute or similar form,®8 or a 
formal statement of mere belief in the existence of 
such prejudice or influence,70 was not sufficient; 
but an allegation of the facts on information and be¬ 
lief was valid proof thereof.^i An affidavit made 
prior to the commencement of the suit might be 
sufficient where the suit was sufficiently identified 
therein.72 If more proof than that offered by 
petitioner was required by the court, it had to be 

presented.78 

§ 226. -Notice of Application 

While, under the former statute relating to removal 
because of prejudice or local influence, notice of the 
application, to the adverse party, was not mandatory, 
proper practice demanded such notice. 

While there was nothing in the former statute 
relating to the removal of causes from a state court 
to a federal court because of prejudice or local 
influence expressly requiring the party applying for 
such removal to give notice to the adverse party 
of his petition or application, and such notice ac¬ 
cordingly was not mandatory,74 proper practice de¬ 
manded that such notice be given before the matter 
was acted on by the federal court to which the peti¬ 
tion was addressed,76 and in at least one instance 
the court declined to hear the application imtil suita¬ 
ble notice should be given.78 A reasonable time was 
properly allowed between the ser^dce of the notice 
and the date fixed for the presentation of the ap¬ 
plication to the federal court, to enable the opposing 
party to file counter-affidavits if he so desired ;77 
and it seemed that, if a reasonable time was not al¬ 
lowed, the court might grant additional time.78 It 
was held that the notice should specify on what 
proof petitioner would rely,78 and that, if he in¬ 
tended to rely on affidavits, copies of them should be 


attached to the notice.80 

§ 227. - Filing and Presentment of Peti¬ 

tion and Proof 

The petition fop removal on the ground of preju¬ 
dice or local Influence, provided for by the former stat¬ 
ute, was required to be filed in the federal, and not the 
state, court. 

Inasmuch as the removal of a cause from a state 
court to a federal court on the ground of prejudice 
or local influence, imder the former statute, was to 
be procured on a petition addressed to the federal 
court to which removal was sought, such petition 
was required to be filed in the federal court,8i and 
filing it in the state court was inefficacious to re¬ 
move the cause or terminate the jurisdiction of the 
state court.82 It wus said, however, to be the 
better practice to file in the state court a certified 
copy of the petition presented to the federal court, 
with the proceedings had thereon, after a removal 
had been granted.83 

§ 228. -Hearing and Determination 

Under the former statute, permitting removal on 
the ground of prejudice or local influence, the federal 
court to which the application was addressed had the 
duty to investigate the facts and determine whether 
there was a sufficient showing of prejudice or local in¬ 
fluence, and allowing a hearing to both sides was the 
proper practice. 

While the former statute, relating to the removal 
of causes from a state court to a federal court on 
the grotmd of prejudice or local influence, did not 
expressly require the federal court to which the 
application for removal was addressed to hold a 
hearing thereon,8^ it was held that the language 
of the statute imported a duty on the part of the 
court to investigate or examine into the facts on 
which the alleged inability to obtain justice in the 
state court rested,85 and that it was, accordingly, 
the proper practice to allow a hearing to both 


68. U.S.—^In re Vadner, D.C.Nev., 

259 F. 614. ! 

54 C.X p 3S8 note 12. 

69. U.S.—Schwenk v. Strang, Neb., 
59 F. 209, 8 C.aA. 92. 

64 C.J. p 338 note 13. 

70. U.S.—Collins V. Campbell, C.C. 
R.I., 62 F. 850. 

54 C.J. p 338 note 14. 

71. U.S.—Detroit v. Detroit City R. 
Co., C.C.M1 c1l, 64 F. 1. 

72. U.S.—Canal, etc., Sts. R. Co. v. 
Etort, Da.. 5 S.CL 1127, 114 U.S. 
654, 29 L.B<L 226. 

73. U.S.—^ESx parte Pennsylvania 
Co., Conn., 11 S.Ct 141, 137 U.S. 
451, 84 L.Ed. 788. 

74i U.S.—Montgomery County v. 


Cochran, C.C.Al€u, 116 F. 985, re¬ 
versed on other grounds 26 S.Ct. 
58, 199 U.S. 260. 50 L.Bd. 182. 

54 C.J. p 338 note 19. 

76. U.S,—^Bonner v. Meikle, C.C. 

Nev., 77 F. 485. 

54 C.J. p 389 note 20. 

76. U.S.—^Herndon v. Southern R. 

Co., aaN.C,, 73 P. 307. 

54 C.J. p 339 note 21. 

77- U.S.—Carson, etc.. Lumber Co. 

V. Holtzclaw, C.C.MO., 39 P. 578. 
54 G.J. p 339 note 22. 

78. U.S.—Carson, etc.. Lumber Co. 
V. Holtzclaw, supra. 

54 C.J. p 339 note 23. 

79. U.S.—Bonner v. Meilcle, Q,(X 
I Nev., 77 F. 485. 

1097 


80. U.S.—^Bonner v. Meikle, supra. 

81. Mass.—Mason v. Interstate Con¬ 
sol. St R. Co., 49 N.B. 645, 170 
Mass. 382. 

54 C.J. p 389 note 28. 

82. Ga.—^Rome, etc., Constr, Co. v. 
Smith, 10 S.B. 728, 84 Ga. 238. 

N.C.—^Blackwell v. Lynchburg, etc., 
R. Co., 12 S.B. 133, 107 N.C. 217. 

83. N.C.—^Baird v. Richmond, etc., 
R. Co., 18 S.B. «98. 113 N.C. 603. 

84. U.S.—Adelbert College v. Toledo, 
etc., R. Co., C.G.Ohio, 47 P. 836, ap¬ 
peal dismissed 13 S.Ct. 186, 146 
U.S. 856, 36 L.Bd. 1003. 

85. U.S.—Dennison v. Brown, C.C.N. 
T., 38 P. 636. 

54 C.J. p 339 note 82- 
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sides,86 even though such hearing was not essential 
to the validity of the order of removal.^^ It was 
proper to allow the party opposing the removal to 
present counter-afndavits to show that the alleged 
prejudice or local influence did not exist but a 
plea merely denying that petitioner believed or had 
reason to believe that he would not be able to ob¬ 
tain justice in the state court, without affirming the 
absence of any adverse prejudice or influence, raised 
no issue.86 

The question whether the alleged prejudice or 
local influence existed was one of fact to be deter¬ 
mined by the federal court,^® and it had to find the 
existence thereof as a fact before it could order 
a renioval.6i Where, however, the federal court 
was satisfied by the proof presented that prejudice 
or local influence adverse to petitioner existed in the 
state oou't, it was bound to grant an order for the 
removal of the cause.68 It was held that positive 
testimony of witnesses that they knew of the ex¬ 
istence of prejudice had to be accepted as out¬ 
weighing negative testimony of other witnesses that, 
although they had equal opportunity of knowing the 
facts, they did not know of such prejudice or be¬ 
lieve it existed.83 

Reviezv, A finding or decision of a federal court 
to which a petition for removal was addressed that 
prejudice and local influence adverse to the peti¬ 
tioner existed in the state court was not review- 
able.»4 

§ 229. -Order for Removal 

In order to effectuate a removal on the ground of 
prejudice or local in^uence, under the former statute, 
the making of, or order for, removal by the federal 
court, and the filing thereof in the state court, were 
essential. 

In order to effectuate the removal of a cause 


from a state court to a federal court on the ground 
of prejudice or local influence, under the former 
statute, it was essential that an order for such re¬ 
moval be made by the federal court^^ and filed in 
the state court in which the suit was pending 6 
and the state court did not lose jurisdiction until 
that was done.87 ^ mere finding that a right to 
remove existed, without an order that the cause 
be removed, was not sufficient to work a removal. 8 8 
An order by a state court for the removal of the 
cause was ineffectual and void, when not made in 
response to any order of the federal court granting 

removal. 8 6 

§ 230. Suits and Prosecutions against Officers 
and Others 

Under the statute governing the removal of a civil 
or criminal proceeding against any officer of the United 
States or any agency thereof, or person acting under 
him, the fact that the acts of the applicant were done 
under color of such office must affirmatively appear by 
direct averments in the petition. 

No removal of a suit or prosecution against a 
revenue officer or other officer or person specified 
in the statute can be had under the provisions there¬ 
of except on the presentment or filing, in the federal 
court to which removal was sought, of a proper 
petition! and the certificate of an attorney,^ as there¬ 
in prescribed. Although there is authority for the 
view that a petition by an officer of a character 
mentioned in the statute is sufficient when it avers 
in general language that he is being sued for, and 
because of, acts done by him by virtue or under 
color of his office, without setting forth the particu¬ 
lar nature of the cause of action® or dfescribing the 
circumstance under which the act forming the basis 
of the proceeding was committed,^ it would seem 
to be the better rule that, under the statutory re¬ 
quirement that the petition shall set forth the nature 


86. U.S.—Schwenk v. Strangr, Neb., 
69 F. 209, 8 G.C.A. 92. 

54 C.J. p 339 note 33. 

87, U.S.—^Reeves v. Corning, C.C. 
Ind., 51 P. 774. 

54 C.J. p 339 note 34. 

86. U.S.—^Maher v. Tower Hotel Co., 
aaui., 94 F. 226. 

89. U.S.—^Taylor County Ct. v. Bal¬ 
timore. etc., R. Co.. C.CJ.W.Va., 36 
F. 161. 

90- U.S.—Bennison v. Brown, C.C.N. 
Y., 88 P. 535—Short v. Chicago, 
etc., R. Co.. C.C,Mmn.. 33 P. 114, 84 
P. 226. 

91- U.S.—^Kaitel v. Wylie, CC,I11., 88 
F. 865—Malone v. Richmond, etc., 
B. Co., C.C.H.C.. 85 P. 625. 

92. N.a—Baird v. Richmond, eta, 
R. Co,, 18 S.B. 698, 113 N.C. 603- 


93- U.S,—Gollghtly v. Massachu¬ 
setts Bonding, etc., Co., D.C.Tex., 
295 F. 153—Herndon v. Southern 
R. Co,, C.C.N.C., 76 P. 398. 

94. N.C.—^Baird v, Richmond, eta, 
R. Co„ 18 S.E. 698, 113 N.C. 603. 

95- U.S.—^Tod V. Cleveland, eta, R. 
Co., Ohio, 65 P. 145, 12 C.C.A. 621. 

54 C.J. p 339 note 42. 

96. U.S.—Pennsylvania Co. v. T 'i- 
der, Ohio, 13 S,Ct. 691, 148 U.S. 265, 
37 L.Ed. 441. 

S.C.—Sparkman v. Supreme Council 
A. li. R., 35 S.E. 391, 67 S.C. 16. 

97. U.S.—In re Vadner, D.C.Nev.. 
269 F. 614, 

S.C.—Sparkman v. Supreme Council 
A. li. R., 86 S.EL 391, 67 S.C. 16. j 

98. U.S.—Pennsylvania Co. v. Ben- 

1 der, Ohio, 13 S.Ct. 691, 148 U.S. 265, | 
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I 87 Lf.Ed. 441—^Tod v. Cleveland, 
eta, R. Co., Ohio, 65 P. 145, 12 C. 
CJL 621. 

99. U.S.—Tod V. Cleveland, eta, R. 
Co,, supra. 

1- U.S.—Virginia v. Paid, Va., 13 S. 

Ct 536, 148 U.S. 107, 87 I,.Ed. 386. 
54 C.J. p 840 note 49. 

Verified petitloiL 

U.S.—Brann v. McBurnett, I>.C.Ark., 
29 F.Supp. 188. 

Filing in state court not regnlred 
U.S.—Horne v. Aderhold, I>.C.Ga., 1 
F.Supp. 690. 

2. U.S.—'Ford Motor Co. v. Automo¬ 
bile Ins. Co., D.C.Mlch., 18 P.2d 416. 

3. U.S.—^Abranches v. Schell, C.C.N. 
Y., 1 F.Cas.No.21, 4 Blatchf. 266. 

4. U.S.—^Illinois V. Fletcher, - CC. 
m., 22 P. 776. 
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of the case, facts as contradistinguished from mere 
opinions and conclusions of law, should be stated 
which show that the suit or proceeding is one com¬ 
prehended within the statute,^ and that it must be 
made to appear in and by the petition that the 
acts which gave rise to the cause of acticxn were in 
fact connected with the official duties of the of¬ 
ficer being sued or whose acts are in question.® 

The burden is on accused to submit a candid, 
" •'ccific, and positive statement of the facts,^ so 
that the court vnW be able to determine the validity 
of his claim for removal.® The petition of an 
officer mentioned in the statute must positively aver 
or admit the commission of the act on which the 
suit or prosecution is based,® or of some act which 
was done under color of his office or of the law and 
on which the proceeding is founded, where the 
statute refers only to acts done;i® but it need not 
show the commission of the precise act charged 
against petitioner,!^ and, of course, it need not ad¬ 
mit, but may deny, that the act was criminal in 
character or such as to impose liability on h:m.!- 
On the other hand, it need not be shovrn that no 
criminality attached to the acts done by such officer 
or that no liability on his part arose therefrom.!^ 

The petition should clearly show that the officer’s 
relation to the transaction on which the prosecution 
is based was confined to his official acts, and nega¬ 
tive the possibility that he did other than official 
acts in connection therewith and, where the peti¬ 
tion on its face shows that the acts done by the 
officer were not within his official authority, re¬ 


moval will be denied.!® An allegation or showing 
that the act was done by the officer under and by 
right of his office, and in the discharge of his of¬ 
ficial duty,!® or that as such officer he was perform¬ 
ing specified acts which were a part of his official 
duties at the time the cause of action arose,!7 is a 
sufficient claim of right and authority under the 
law to show that the case is within the statute, 
without showing more fully the capacity in which he 
was acting,!® or under what laws the acts in question 
were performed.!® The petition need not contain 
any allegation of local prejudice against defendant.^® 
Where the United States district attorney appeared 
for the removing defendant, a petition signed by him 
and designating such defendant is within the stat- 
ute.2l Where two or more defendants apply for 
removal, verification of the petition by any one of 
them is sufficient.^® 

Amendment of petition; former statute. Leave 
to amend a petition for removal filed by a revenue 
or other officer charged in the state court with the 
commission of a crime is not to be denied merely 
because the original petition was lacking in can¬ 
dor.-® 

Presentment or filing; former statute. Present¬ 
ment or filing is for the purpose of permitting the 
court or clerk to determine whether or not the 
papers are sufficient on their face to entitle defend¬ 
ant to remove the cause,and that such determana- 
tion is judicial in its nature and requires the exer¬ 
cise of an official judgment and discretion,®® and, 
accordingly, that a deputy clerk, having authority to 


8. XT.S.—J>eople of State of Mich. v. 

Banningr, D.C.Mich., 88 F.Supp. 449. 
Pa.—Commonwealth v. Litchfield, 12 
Pa.Dist. & Co. 557, 20 Del.Co. 45. 
54 C.J. p 340 note 55. 

FetitloxL held mfiloieiLt 
U.S.—^Ex parte Dierks, D.C.C 0 I 0 ., 65 
P.2d 371. 

Fetmon held tnenfflolent 
Xj.s.—State of Colorado v. Symes, 62 
S.Ct. 636, 286 U.S. 510, 76 L.Ed. 
1253. 

6b Hawaii.—Chock Singr v. Breck- 
ons, 3 Hawaii Fed. 630. 

Pa.—Commonwealth v. Litchfield, 12 
Pa.Dist & Co. 667, 20 Del.Co. 46. 

7. U.S.—State of Colorado v. Sj-mes, 
52 S.Ct 636, 286 U.S. 610, 76 L.Ed. 
1253—Maryland v. Soper, 46 S.Ct 
185, 270 U.S. 9. 70 Ii.Ed. 449. 

Pa.—Commonwealth v. Litchfield, 12 
Pa-Bist & Co. 557, 20 Del.Co. 46. 

8. U.S.—State of Colorado v. Symes, 
52 S.Ct 636, 286 U.S. 610, 76 L. 
Ed. 1253—^Maryland v. Soper, 46 
S.Ct 185, 270 U.S. 9, 70 L.Ed. 449. 

6. U.S.—^Illinois v. Fletcher, C.C.I1I., 
22 F. 776. 


10. U.S.—Maryland v. Soper, 46 S. 
Ct 185. 270 U.S. 9, 70 L.Ed. 449— 
Alabama v. Peak, D.C.Ala., 252 F. 
306. 

Waiver of eonstitatloiial pxivUesre 
against self-oriminatioii 
By petitioning for the removal of 
a prosecution against him an officer 
abandons his right to refuse to tes¬ 
tify because accused of crime, at 
least to the extent that he must dis¬ 
close in his application all the cir¬ 
cumstances known to him out of 
which the prosecution arose. 

U.S.—Maryland v. Soper, 46 S.Ct. 185, 
270 U.S. 9, 70 L.Ed. 449. 

Pa.—Commonwealth v. Litchfield, 12 
Pa.Dist & Co. 657, 20 Del.Co. 45. 

11. U.S.—^Maryland v. Soper, 46 S. 
Ct 185, 270 U.S. 9, 70 L.Bd. 449. 

54 C.J. p 340 note 60. 

12. U.S.—^Alabama v. Peak, D.C.Ala., 

252 F. 306. I 

13. U.S.—Maryland v. Ford, D.C. 
Md., 12 F.2d 289. 

14. U.S.—^Maryland v. Soper, 46 S. 
Ct 186, 270 U.S. 9, 70 L.Ed. 449. 

54 C.J. p 340 note 63. 

1039 


Petition held sufficient 
!U.S.—State of Tennessee v, Heenan, 
D.C.Tenn., 13 F.Supp. 784. 

15. U.S.—^Ex parte Huston, D.C. 
Fla., 282 P, 723. 

le, U.S.—^Tennessee v. Davis, Tenn., 
100 U.S. 257, 25 L.Ed. 648—Oregon 
V. Wood, D.C.Or., 268 P. 975. 

17. U.S .—New York v. Walsh, D.C. 
N.Y., 40 F.2d 58. 

54 G.J. p 341 note C6. 

18. U.S.—Oregon v. Wood, D.C.Or., 
268 P. 975. 

19. U.S.—Oregon v. Wood, supra. 

20. U.S.—Virginia v. Felts, C.CVa., 
133 P. 85. 

21. U.S.—Oregon v. Wood, D.C.Or., 
268 P. 975. 

22. U.S.—Oregon v. Wood, suprcu 

23. U.S.—^Maryland v. Ford. D.C. 
Md., 12 F.2d 289. 

24. N.C.—State v. Sullivan, 14 S.B. 
796. no N.C. 613. 

25. N.C.—State v. Sullivan, supra. 
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act for his principal only in ministerial matters, is 
without authority to pass on the petition.^^ In the 
same case, however, the federal court laid down 
the rule that the presentment or filing is merely to 
enable the court or its clerk to see that the formal 
requirements of the law have been complied with,27 
and that such function may validly be performed 
by the deputy clerk, in the absence of his superior.28 

Where the federal court to which removal is 
sought is not in session, and sessions of such court 
are held at two or more places in the district, the 
removal papers should be filed in the office of the 
clerk at the place where the next session is to be 
held;29 but filing at another place is not ground 
for remanding the cause, siqce it may, on motion, 
be transferred to a place where a session is sooner 
to be held or where the court is in session.^^ 

§ 231. -Effectuation of Removal 

Generally, removal la not effectuated, under the 
statute relating to the removal of civil or criminal pro¬ 
ceedings against revenue officers of the United States 
or others, until a writ of certiorari or habeas corpus 
has been delivered to the clerk of the state court. 

It has been held that the state court in which 
there is pending a suit or prosecution of the char¬ 
acter mentioned in the statute relating to the re¬ 
moval from a state court to a federal court of civil 
suits and criminal proceedings against revenue of¬ 
ficers of the United States or persons acting under 
or by authority of such officer or holding property 
by title derived from such officer, or against officers 
of the courts of the United States or officers of 
either house of congress, does not lose its jurisdic¬ 
tion thereof, and a removal to the federal court is 
not effectuated, until a writ of certiorari or habeas 
corpus, as provided for by the statute, has been 
delivered to the clerk of the state court,S2 and that 
^ the federal court has authority to hear the facts 


and determine whether or not a right of removal 
exists, before issuing the writ®® 

On the other hand, there is authority for the view 
that, where a duly verified petition for the removal 
of a suit or prosecution comprehended within the 
terms of the statute is presented to, or filed in, the 
federal court, together with a proper certificate of 
counsel, in accordance with the statutory require¬ 
ments, and the petition on its face shows sufficient 
grounds for removal, its allegations must be taken 
as true,®^ and the cause is ipso facto removed to the 
federal court,®® it having been said that the purpose 
of the writ is not to oust the state court of juris¬ 
diction, and that it is not essential to the removal,®® 
but is merely required in order to notify the state 
court that jurisdiction has been assmned by the 
federal court,®^ and to require a return to the latter 
court of the record of the state court®® or the 
delivery of the person of defendant.®® 

No order of the federal court^® or of the state 
court^i is necessary to effectuate the removal. 
While it has been held that, from the nature of the 
matter, the state court has authority to pass upon the 
sufficiency of the writ to oust its jurisdiction,4® the 
better rule would seem to be that, when a writ suffi¬ 
cient on its face is delivered to the state court, it 
has no authority to decide whether the cause is a 
reasonable one, but must accept the statements and 
command of the writ and proceed no further.^® 

Where a federal court^s order for removal on 
the ground that defendant was a receiver appointed 
by a federal court was erroneous, the question is 
one which the court is competent to determine, 
and its determination thereof, while subject to cor¬ 
rection on appeal,45 is not a nullity,46 and it is im¬ 
material that removal had been ordered on a ground 
which, as a matter of law, furnished no basis of 
jurisdiction.47 


26. N.C.—state v. Sullivan, supra. 

27. TJ.S.—North Carolina v. Sullivan, 
C.C.N.C., 60 P. 593. 

28. U.S.—North C^olina v. Sulli¬ 
van, supra. 

29. U.S.—^Virginia v. Pelts, C.C.Va., 
133 P. 86. 

30. U.S.—Virginia v. Pelts, supra. 

81« U.S.—Virginia v. Pelts, supra. 

32. U.S.—Virginia v. Paul, Va., 13 
S.C?t 686, 148 U.S. 107, 87 L.Ed. 
386. 

54 ax p 841 note 84. 

83. U.S.—^In re Duane, D.CMaas., 
261 P. 242. 


34. U.S.—^North Carolina v. Sulli¬ 
van, C.C.N.C., 60 F. 693. 

35. U.S.—North Carolina v. Sulli¬ 
van, supra. 

36. U.S.—^North Carolina v. Sulli¬ 
van, supra. 

37. U.S.—North Carolina v. Sulli¬ 
van, supra. 

38. U.S.—North Carolina v. Sulli¬ 
van, supra. 

39. S.a —State v. Davis, 12 S.a 628, 
reversed on other grounds 2 S.Ct. 
636, 107 U.S. 597, 27 L.Ed. 674. 

40. U.S.—-Virginia v. Paul, Va., 13 S. 
Ct. 536, 148 U.S. 107, 37 L.Ed. 386 
—Hayes v. Smith, D.C.Mich., 6 P 

I 2d 684. 


41. U.S.—Virginia v. Paul, Va., 18 S. 
Ct. 636, 148 U.S. 107, 37 L.Ed. 886. 

42. N.C.—State v. Sullivan. 14 S.B. 
796, 110 N.C. 613. 

43. Wls.—State V. Circuit Judge, 83 
Wls. 127. 

44. U.S.—^Wlndholz v. Everett, C.C. 

A.N.C.. 74 P.2d 834, followed in 

Blackley v. Powell, 74 P.2d 1009. 

45. U.S.—Windholz v. Everett, C.C. 

A.N.C, 74 P.2d 884, followed In 

Blackley v. IPowell, 74 P.2d 1009. 

48. U.S.—Windholz v. Everett, C.C- 
A.N.C., 74 P,2d 884, followed in 

Blackley v. Powell, 74 P.2d 1009. 

47. U.S.—Windholz v. Everett, aa 
A.N.a, 74 P.2d 834, followed an 

Blackley v. Powell, 74 F.2d 1009. 
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§ 232. — Writ of Certiorari or Habeas Cor¬ 
pus 

Provisions as to the issuance of the writ of cer¬ 
tiorari or habeas corpus, contained in the statute re¬ 
lating to the removal of civil or criminal proceedings 
against revenue officers of the United States or others, 
have been variously construed and appl-ed, as with ref¬ 
erence to the time of issuing the writ, its contents, and 
the mode of addressing it. 

Where the allegations of the petition for removal 
are controverted or denied, it is the better practice i 
not to issue the writ of certiorari or habeas corpus, 
as provided for by the statute relating to the removal 
from a state court to a federal court of civil suits 
and criminal .proceedings against revenue officers of 
the United States, or persons acting under or by 
authority of such officer or holding property by 
title derived from such officer, or against officers 
of the courts of the United States or officers of 
either house of congress, until after the removability 
of the suit or proceeding has been determined,^® 
unless such an emergency exists that, in order to 
protect the petitioner’s rights, the writ should is¬ 
sue at once.^^ The writ provided for by the statute 
has been held to be not a true habeas corpus writ.®® 

While it has been held by a state court that the 
writ must show that the federal court to which the 
cause is sought to be removed, or its clerk, has al¬ 
lowed the petition for removal, and that it has 
been filed and the cause entered on the docket of 
such court,5i the federal court in the same case was 
of opinion that such a requirement would introduce 
a new feature into the writ as known to the com¬ 
mon law, and that no such showing need be made 
therein.S2 has been held by a federal court that 
the address of a writ of certiorari to the United 
States marshal of the district, commanding him to 
make known to the clerk of the state court the re¬ 
moval of the case and that such court is required 
to send a transcript of the record to the federal 
court, is equivalent to the address of the writ to 
the state court but the state court in the same 
case announced a contrary opinion.^^ 

Where the statute makes no provision for any | 


other writ than that of habeas corpus cum causa in 
the case of a prosecution which was commenced by 
a capias or other process of arrest, it has been held 
that such writ is proper whether petitioner is in 
I actual custody or is out on bail.®5 It has been 
. pointed out, however, that in the latter case such 
j writ is not well adapted to the purpose in view,®® 
and that the difficulty is sometimes solved in such 
circumstances by addressing the writ to the United 
States marshal of the district and causing a duplicate 
to be delivered to the clerk of the state court 
and there is authority for the view that, when the 
petitioner is so in bail and not in custody, no writ 
of habeas corpus is necessar>’.®8 Ordinarily, the 
writ of habeas corpus cum causa serves to cause 
the record to be transmitted to the federal court, as 
part of the clerk’s obedience to the command that 
cause be shown for petitioner’s detention 

Issuance by clerk. The statute authorizes the 
clerk of the court and his deputies to issue the writ 
\rithout the order of a judge only in cases where 
the court is not in session,®® and, where the court 
is in session, the clerk is not empowered to do 
so.®i 

§ 233. Actions by Aliens against Civil Offi¬ 
cers of United States 

Under the statute a personal action brought by 
an alien against one who is, or at the time the cause 
of action accrued was, a civil officer of the United 
States, being a nonresident of the state where the 
action is brought, may be removed to the district 
court of the United States for the district and divi¬ 
sion in which defendant was served with process. 

Examine Pocket Parts for later cases. 

§ 234. Proceedings against Persons in Mili¬ 
tary Service 

The removability of a suit or prosecution against 
a person in the military service of the United States 
is discussed supra § 91. 

Examine Pocket Parts for later cases. 


48. U.S.—^In re Duane, D.C.Mass., 
261 F. 242. 

49. U.S.—^In re Duane, supra. 

'60. U.S.—^Ex parte Dierks, D.C.C 0 I 0 ., 
65 F.2d 371. 

«1. N.a—State V. SulHvan, 14 S.B. 
796, 110 N.C. 613. 

62. U.S.—North Carolina v. Sulli¬ 
van, C.'C.N.C., 60 F. 693. 


53. U.S.—^North Carolina v. Sulli¬ 
van, supra. 

54. N.C.—State v. Sullivan, 14 S.E. 
796, 110 N.C. 613. 

55. U.S.—Oregon v. Wood, D.C.Or., 
268 F. 976. 

56. U.S.—Virginia v. Felts, aC.V£U, 
133 F. 86. 

67. U.S.—^Virginia v. Felts, supra. 
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58. U.S.—^North Carolina v. Sulli¬ 
van, C.C.N.C., 60 F. 593. 

59. U.S.—Virginia v. Felts. C.C.Va., 
133 F. 85. 

60. U.S.—^In re Keene’s Extradition, 
D.C.Tex., 6 F.Supp. 308. 

61. U.S.—^In re Keene’s Extradition, 
supra. 

62. 28 U.S.C.A. $ 1442 (b). 
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§ 235. In General 

Generally, the proper and only federal court to which 
a cause is removable is the district court of the distnct 
within which Is situate the state court in which the 
cause Is pending at the time of the removal. 

It is the generally recognized rule that the proper 
and only court of the United States to which a 
cause is removable, if at all, from a court of a state 
is the district court of the district within the 
boundaries of which is situate the state court in 
which the cause is pending at the time of remov¬ 
al,without regard to whether plaintiff or defendant 
is a resident of that district,®^ and without regard to 
where the cause originated,^5 or to the district in 
which the suit might have originally been brought,^® 
and that removal cannot be had to the district of 
defendant’s residence, where that is different from 
the district within which the suit is pending in the 
state court,®7 the rights of a plaintiff to bring in 
a federal court, and of a defendant to remove to 
such court, a cause over which the state and federal 
courts have concurrent jurisdiction not being re¬ 
ciprocal.®® 


There is authority, however, for the view that the 
court to which removal may properly be had is the 
district court of the district in which defendant re¬ 
sides;®® and it has been held that the district in 
which plaintiff resides is the proper district to which 
to remove the cause.*^® 

§ 236. As between Different Divisions of 
Same District 

Under the statutory provision for removal to the 
district court in the division in which Is situate the 
county from wh ch the cause is removed, removal to 
any other division is Improper. 

Under the statutory provision that, as between 
different divisions of same district, the removal shall 
be to the district court in the division-in which is 
situate the coimty from which the cause is removed, 
a removal to any other division is improper,*^! and 
cannot be justified by a rule of a federal district 
court^s or by state statutes.'^® However, where a 
federal court, after removal of a cause, continues 
it, but is unable to hold court at the next term 
because of illness, there is no abuse of discretion 
in transferring the cause to another division.^^ 


E. OPERATION AND EFFECT OF REMOVAL 


§ 237. As to State Court 

The operation and effect of removal generally 
are discussed infra §§ 238-241. Proceedings in a 


state court before removal as effective after removal 
are discussed infra §§ 253-260. 

Examine Pocket Parts for later cases. 


63. U.S.—^Endicott v. Phillips Pe¬ 
troleum Co.. C.A.Kan., 172 F.2d 372 
—Tennessee Valley Authority v. 
Tennessee Electric Power Co., C.C, 
A.Tenn., 90 P.2d 885, certiorari de¬ 
nied 67 S.Ct. 945, SOI U.S. 710, 
81 Ii.Ed. 1363—^EJlledge v. Corneli¬ 
us, D.aOkl., 86 F.Supp. 766—WU- 
liamson v. E. R. Squibb & Sons, 
I>.C.S.C., 30 F.Supp. 629—^Flnn v. 
Rotating Valve Corp., D.C.N’.T., 
25 F.Supp. 206—^Kraut v. Worth¬ 
ington Pump & Macliinery Corpo¬ 
ration, D.CJSr.T., 1 F.Supp. 307. 

54 C.J. p 342 note 16. 

Removal to improper district or di¬ 
vision as ground for remand see 
infra § 279. 

Sffeot of statute as to origiaal proc¬ 
ess 

The rule stated in the text is not 
affected by the statutory provision 
that suits commenced by original 
process shall be brought only in 
the district court of the district of 
the residence of either party, which 
does not limit the general jurisdic¬ 
tion created by the statutory pro¬ 
vision for removal of causes from 
state courts. 

U.S.—Moss V, Atlantic Coast -Lilne R. 


Co., C.C.A.N.T., 157 F.2d 1005, cer¬ 
tiorari denied 67 S.Ct 980, 330 U. 
S. 839, 91 Li.Ed. 1286. 

Ga.—^Robinson v.. Attapalgus Clay 
Co., 189 S.E. 565, 55 Ga.App. 141. 
Forum non conveniens 
Action of defendant in removing 
action from state court to federal 
court, which would constitute waiver 
of venue by him, did not determine 
applicability of doctrine of forum 
non conveniens, and federal court, in 
its discretion, would determine 
whether action should be entertained 
or whether it could more convenient¬ 
ly proceed in another forum in which 
defendant would be amenable to proc¬ 
ess.—^Murray v. Union Pac. R. Co., D. 
C.I 11 ., 77 F.Supp. 219, motion denied 
77 F.Supp. 613, 

64. U.S.—^Endicott v. Phillips Petro¬ 
leum Co., CJ.A.Kan., 172 P.2d 372. 

65- U.S.—^Hess V. Reynolds, Mich., 
5 S.Ct. 877, 113 U.S. 73, 28 L..Ed. 
927. 

66 . U.S.—^Tennessee Valley Author¬ 
ity V. Tennessee Electric Power! 
Co., aC.A.Tenn., 90 P.2d 886 , cer-i 
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tiorari denied 57 S.Ct. 945, 301 TJ. 
S. 710, 81 L.Ed. 1363. 

67, U.S.—Lockport Glass Co. v. H. 
Lf. Dixon Co., D.C.Pa, 262 P. 976. 

54 C.J. p 342 note 18. 

68 . U.S.—Thomas v. Delta Liand, 
etc., Co., D.C.N'ev., 268 P. 76S—Os- 
trom V. Edison, D.C.N.J., 244 F. 
228. 

U.S.—Park Square Auto. Station 
v. American Locomotive Co., D.C. 
N.Y., 222 P. 979, error dismissed 
37 S.Ct. 481, 243 U.S. 638, 61 L.Ed. 
939. 

64 C.J. p 343 note 20. 

70. U.S.—Hill V. Woodland Amuse¬ 
ment Co., C.C.Del., 158 P. 630. 

71. U.S.—Gopcevic v. California 
Packing Corp., DC Cal., 272 P. 994 
—Williamson v. E. R. Squibb & 
Sons, D.C.S.C., 30 F.Supp. 629. 

64 C. J. p 343 note 22. 

72. U.S.—^Williamson v. E. R. 
Squibb & Sons, supra. 

73- U.S.—^Williamson v. B. R. Squibb 
& Sons, supra. 

74. U.S.—^Patrick Jobbing Co. v. 
Globe & Rutgers Fire Ins. Co., D.C. 
Va., 21 P.2d 106. 



C.J.S. REMOVAL 

§ 238. - Cause Properly Removed 

A properly effecte%I removal divests the state court 
of jurisdiction, and it has no power to proceed further, 
except to enter a removal order, unless the federal court 
remands the cause. 

Where a right to remove a cause from a state 
court to a federal court exists, and a removal is 
properly effectuated, the state court is thereby di¬ 
vested of jurisdiction ;75 and it has no power to 
proceed further,?® except to enter an order of re¬ 
moval,?? unless and until the cause is thereafter 
remanded by the federal court to the state court?® 
and the jurisdiction of the state court is actually 
restored,?® all proceedings in the state court being 
stayed until then.®® Pending any such remand, 
therefore, or if the cause is not remanded, any 
further proceedings had or orders made there by 
such state court are not merely erroneous,®i but 
coram non judice®^ and absolutely void®® or of no 
effect ;®4 and, as discussed in Courts § 543 b, a 
federal court may restrain a party to a removed 


OF CAUSES § 238 

suit from attempting to proceed further in the case 
in the staie court after removal. 

No subsequent pleadings can be filed in the state 
court;®® and the state court cannot allow plaintiff 
to dismiss the action,®® or submit to a voluntary non¬ 
suit,®? or enter an order allowing a discontinuance 
of the action®® or an order of dismissal,®® even, it 
has been held, when a motion to dismiss is already 
pending at the time the application for removal is 
m*ade,®® although on this latter point there is au¬ 
thority to the contrary;®! nor has the state court 
pov.'er to take a default,®® to hear exceptions,®® to 
appoint a receiver,®^ to forfeit a bond,®® or to 
permit plaintiff to amend his pleadings,®® or even, 
it has been held, to grant a stay of proceeding^.®? 
The irregularity, however, in making a motion in 
the state court after a removal of the cause had 
been effected is waived by the adverse party by 
seeking a postponement of the hearing on the mo¬ 
tion in the federal court without objection to its 
validity or propriety.®® 


75. U.S.—^Madlsonville Tract Co. v. 
St. Bernard Mining Co., Ely., 25 
act 261, 196 U.a 239, 49 L-Ed. 462 
—^Drainage Diet No. 17 of Mis¬ 
sissippi County, Ark, v. Guardian 
Trust Co, C.C.A.Ark., 52 F.2d 679, 
certiorari denied 62 S.Ct 197, 2S4 
U.S. 680, 76 Ii,Bd. 575—-Town of 
Edenton v. Hervey Foundation, D. 
C.N.C., 71 F.Supp. 998. 

Ga.—^Rich’s, Inc. v. Andrews, 17 a 
E.2d 588, 66 Ga.App. 187. 

Ind.—State ex rel. Allis-Chalmers 
Mfg. Co. V. Boone Circuit Court 86 
N.E.2d 74, 227 Ind. 327. 

Neb.—Chicago & N. W. Ry. Co. v. 

Bauman, 271 N.W. 256, 182 Neb. 67. 
54 C.J. P 843 note 29. 

76. U.S.—^Town of Edenton v. Her¬ 
vey Foundation, D.C.N.C., 71 P. 
Supp. 998. 

Ga.—^Rich’s, Inc., v. Andrews, 17 S. 

E.2d 688, 66 Ga.App. 187. 

Ind —State ex rel. Allis-Chalmers 
Mfg. Co. V. Boone Circuit Court, 86 
N.B.2d 74, 227 Ind. 327. 

Neb.—Chicago & N. W. Ry. Co. v. 
Bauman, 271 N.W. 266, 182 Neb. 
67. 

54 C.J. p 843 note 30. 

No papers can be legally Hied in 
state court after removal of cause 
and while cause is pending in federal 
court.—^Reeve Bros. v. Allen, 21 S. 
E.2d 244, 67 Ga.App. 514. 

Contempt proceedings agrainst city 
and tax collector for seeking to en¬ 
force lien in state court after remov¬ 
al of prior proceeding for such en¬ 
forcement to federal court would be 
dismissed, where the contempt was 
technical, and the city and tax col¬ 
lector had sufficiently purged them¬ 
selves.—City of Orangeburg v. South¬ 


ern Ry. Co., D.aS.C., 45 F.Supp. 734, 
affirmed, C.C.A., 134 F.2d 890. 

77. Mich.—^Attorney General v. 

Michigan Bell Tel. Co., 209 N.W. 
200. 235 Mich. 416. 

54 C.J. p 343 note 81. 

78. Ind.—State ex rel. Allis-Chalm- 
ers Mfg. Co. v. Boone Circuit Court, 
86 N.B.2d 74, 227 Ind. 327. 

79- Ga.—^Rich’s, Inc., v. Andrews, 17 
S.B.2d 588, 66 Ga.App. 187. 

80. Del.—^Miles v. Lia 3 rton, 198 A. 567, 
8 W.W.Harr. 411, 112 A.L.R. 786. 
Fla—Ronck v. Chancey, 196 So. 418, 
142 Fla. 290. 

81- U.S.—^Eem v. Huidekoper, Ill., 
103 U.S. 485, 26 KEd. 854—^Buxton 
V. Pennsylvania Lumber Co., D.C. 
Cal., 221 P. 718. 

82. U.S.—Coyle v. Skirvin, C.C.A. 
Okl., 124 P.2d 934, certiorari denied 
62 S.Ct. 1044, 816 U.S. 678, 86 L.Ed. 
1748. 

Ga.—^Rich’s, Inc., v. Andrews, 17 S. 

E. 2d 588, 66 Ga.App. 187. 

Tex.—^Maryland Cas. Co. v. Dyer, Civ. 

App., 125 S.W.2d 622. 

54 aj. P 843 note 34. 

83. UjS.—S outhern Pac. Co. v. 
Haight, C.C.A.Cal., 126 P.2d 900. 
certiorari denied 63 S.Ct. 154, 817 

U, S. 676, 87 L.Ed. 642. 

Neb.—Chicago & N. W. Ry. Co. v. 

Bauman, 271 N.W. 256, 182 Neb. 67. 
64 C.J. p 344 note 35. 

84 . N.C.—Kerley v. Standard Oil Co. 
of New Jersey, 81 S.E.2d 488, 224 
N.C. 466. 

85. U.S.—Janoske v. Porter, C.CA 
IlL, 64 P.2d 958—^Town of Edentor 

V. Hervey Foundation, D.C.N.C., 71 

F. Supp. 998. 


86 . Ga.—^Louisville, etc., R. Co. v. 
Newman, 64 S.B. 641, 132 Ga. 623, 
26 L.R.A.,N.S., 969. 

54 C.J. p 344 note 86. 

87. N.C.—^Huntley v. Southeastern 
Express Co., 182 S.E. 786, 191 N.a 
696. 

88 . U.S.—Henjes v. JStna Ins. Co., D. 
C.N.Y., 39 F.Supp. 19. 

89. U.S.—Ohio V. Swift, aC.A.Ohlo. 
270 F. 141, certiorari denied 42 S. 
Ct. 47, 257 U.S. 633, 66 L.Ed. 407, 
appeal dismissed 48 S.Ct. 22, 260 U. 
S. 146, 67 L.Ed. 176. 

54 C.J. p 344 note 88. 

90. Iowa.—Chambers v. Illinois 

Cent. R. Co., 73 N.W. 698, 104 Iowa 
288. 

91. Ga.—^Edgarton v. Webb, 41 Ga. 
417. 

92. HL—Mattoon v. Hinkley, 33 IlL 
208. 

La.—Stoker v. Leavenworth, 7 La. 
390. 

93. Pa.—^Pox V. American Casualty 
Ins., etc., Co., 2 Pa.Dist. 158, 12 Pa. 
Co. 207. 

94. U.S.—Mannington v. Hocking 
Valley R. Co., aC.Ohio, 183 P. 133 
—^Payette Title, etc., Co. v. Mary¬ 
land, etc., Tel., etc., Co., C.<XPa., 
180 P. 928. 

95. U.S.—^Davis v. South Carolina, 
S.C., 2 S.Ct. 636, 107 U.S. 597, 27 
L.Ed. 674. 

96. U.S,—Cummings v. Riley Stoker 
Corp., D.C.MO., 6 F.R.D. 6. 

54 C.J. P 344 note 45. 

n, N.Y.—Bell V. Dix, 49 N.T. 282. 

38- U.S,—Kinne v. Lant, C.C.Mlch., 
68 F. 436. 
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A petitioner removing a case to the federal court 
despite a state court ruling denying his petition 
under the former practice, which permitted ap¬ 
plication for removal to be made to a state court, 
could nevertheless resist further action by his op¬ 
ponent in the state court®^ If, notwithstanding the 
removal, the state court proceeds with the case, de¬ 
fendant may by answer raise the question of juris¬ 
diction if a judgment is rendered, it should be 
reversed on appeal and on final decision by the 
state court of last resort, if it is adverse to him, de¬ 
fendant may have the decision reviewed and re¬ 
versed by the supreme court of the United States.^ 
After removal the original papers are still in the 
possession of the clerk of the state court,^ and he 
has access to them for the purpose of recording 
them;5 and the publication, after removal has been 
effectuated, of a notice of an attachment thereto¬ 
fore levied, under a statute requiring such publica¬ 
tion for a prescribed time, is not ineffective or in¬ 
valid, such publication being not a proceeding in 
the state court but an extrajudicial act.® 

Costs. The proper rule would seem to be that the 
state court is without jurisdiction, after the cause 
has been removed, to enter a judgment for costs, and 
that an attempt to do so is a nullity;^ but there is 
authority for the view that such a judgment may 
validly be rendered, even though a part or all of 
the costs have accrued in proceedings improperly had 
in such court after removal had been effectuated,® 
provided judgment should not be entered until after 
the determination of the case by the federal court, 
but should abide its decision.® Under other au¬ 
thority, defendant is liable for the costs of placing 
on the docket of the state court the pleadings on 
file in the office of the clerk of court at the time 
of removal,!® notwithstanding at that time the clerk 
had not in fact placed such pleadings on the 
docket,!! but the clerk cannot exact costs of record¬ 
ing papers filed in the state court after the re¬ 


moval.!® 

Second action on same cause. Where an action 
has been removed from a state court to a federal 
court and while it is pending therein, the state court 
cannot take jurisdiction of a second action, com¬ 
menced after such removal, on the same cause be¬ 
tween the same parties,!® 

Retaking jurisdiction. Under the former statute 
permitting application for removal to be made to the 
state court, discussed supra §§ 214-223, where the 
jurisdiction of the state court had been lost by 
reason of proper proceedings for a removal of the 
cause, such court could not retake or regain juris¬ 
diction by setting aside its acceptance or approval 
of the application ;!4 nor was its jurisdiction re¬ 
stored, even though the state appellate court held 
that the removal had been irregular or improper,!® 
it being for the federal court to pass on the question 
of removability and to remand the cause if it should 
not have been removed, as discussed supra § 221. 

Withdrawal of application for removal. It has 
been held that one by whom a petition for the re¬ 
moval of a cause has been filed has the right, before 
the transfer to the federal court has been perfected 
by filing a transcript of the record to the state 
court, to withdraw his petition and waive his right 
to remo«ve,!® and that by such withdrawal the ju¬ 
risdiction of the state court is restored!^ Similarly, 
it has been held that, where plaintiff procures the 
withdrawal of an application for removal, founded 
on the existence of a separable controversy, before 
any action thereon has been taken in either court, 
and dismisses his suit as to the removing defendant, 
the jurisdiction of the state court is restored as to 
the other parties defendant!® 

§ 239. -Cause Subsequently Remanded 

for Wemt of Jurisdiction 

An attempted removal of a cause not In fact remov¬ 
able does not divest the state court of Jurisdiction; 


99. TJ.S.—^Metropolitan Casualty Ins. 
Co. V. Stevens, Mich, 61 S.Ct 715, 
312 U.S. 563, 85 LEd. 1044. 

1. N.T. —Shaft V. Phoenix Mut. Life 
Ins. Co., 67 Jsr.T. 644, 23 Am.Il. 138. 

2 . Mont.—^Murphy v. Stone, etc., En- 
grineeringr Corp., 119 P. 717, 44 Mont. 
146, Ann.Cas.l913A 1334. 

3. U.S.—Newberry v. Meadows Pei> 
tilizer Co., D.C.N.C., 1 P.Supp. 665. 

54 C.J. p 344 note 50. 

4 . Ga.—^Heeve Bros. v. Allen, 21 S.B. 
2d 244, 67 Ga.App. 514. 

6. Ga,—^Reeve Bros. v. Allen, supra. 

6. U.S.—Lowitz V. Kimmerle, Mich., 
221 P. 867, 137 C.C.A. 416, certio¬ 


rari denied 36 S.Ct 941, 238 U.S. 
639, 59 L.Ed. 1601. 

7 . U.S.—^National SS. Co. v. Tugman, 
N.T., 82 P. 246, 27 C.C.A. 116. 

54 C.J. p 844 note 51. 

8. Iowa.—Wisecarver v. Chicago, 
etc., R. Co., 122 N.W. 909, 145 Iowa 
281, 30 L.B.A.,N.S., 1069, AnnCas. 
1912A 1277. 

9. Iowa.—^Wlsecarver v. Chicago, 
etc., R. Co., supra, 

10- Ga.—^Reeve Bros. v. Allen, 21 S. 
E.2d 244, 67 Ga.App. 514. 

11. Ga.—^Reeve Bros. v. Allen, supra. 

12. Ga,—Reeve Bros. v. Allen, su- 
i pra. 


13. U.S.—^Palmer v. Delaware, etc., 
R. Co.. D.CN.T., 222 P. 461. 

64 C.J. p 345 note 65. 

14. N.Y.—^Rosenbaum v. Manson, 201 
N.TSv 426, 206 App.Dlv. 884. 

54 C.J. p 345 note 58. 

16. N.T.—Chamberlain v. American 
Nat Life, etc., Co., 11 Hun 370. 

16. Wis.—Wadleigh v. Standard L., 
etc.. Ins. Cb., 46 N.W. 109, 76 Wis. 
489. 

17. U.S.—Anderson v. United Realty 
Co., Ohio, 82 S.Ct 60, 222 U.6. 164, 
56 LEd. 144. 

18. Ohio.—^Anderson v. United Real¬ 
ty Co., 86 N.B. 644, 79 Ohio St 23, 
61 L.R.A.,N.S., 477, affirmed 32 S.Ct 

1 50, 222 U.S. 164, 56 L.Ed. 144. 
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proceedings In the state court after the attempted re¬ 
moval and pending remand are generally held valid and 
effectual. 

Where the right to remove a cause from a state 
court to a federal court does not in fact exist, and 
after an attempted or colorable removal the cause is 
remanded by the federal court for want of jurisdic¬ 
tion, the jurisdiction of the state court is to be 
regarded as never having been lost,i9 the federal 
court never having acquired jurisdiction ;20 or at 
most the state court is said to have merely had its 
jurisdiction suspended during the period of the 
attempted or colorable removal of the cause.^-*- 
Proceedings had in the state court after the at¬ 
tempted removal and pending the remand are gen¬ 
erally held to be valid and effectual ,22 except, per¬ 
haps, where such proceedings were in violation of 
an injunction lawfully issued by the federal court ;23 
but there is authority to the contrary.24 

It has been held that, during the time the cause 
is pending in the federal court, defendant is not 
required to answer or plead in the state court,25 


and that his failure to do so does not constitute 
a -waiver of his right to interpose a plea or defense 
after the cause has been remanded but the con¬ 
trary has also been held.27 However, as long as 
the cause remains in the federal court, the state 
court is powerless to give effect to a judgment ren¬ 
dered in the latter court.28 Failure of the state court 
to proceed with the cause after the attempted re¬ 
moval and pending the remand does not work a 

discontinuance.23 

§ 240. As to Federal Court 

Regular proceedings for removal are held to give 
the federal court full Jurisdiction of the parties and sub¬ 
ject matter, and a prima facie, exclusive, and complete 
right to try the case on its merits. Where no right of 
removal existed, proceedings by the federal court In 
the cause are of no effect. 

Proceedings for the removal of a cause from a 
state court to a federal court, when regular in 
form and good on their face, have been held to 
give the federal court full jurisdiction of the parties 
and the subject matter ;30 but a federal court, on 


19. Ga.—^Rich’s, Inc., v. Andrews, 17 
S.B 2d 588, 66 Ga.App. 187. 

Okl.—Corpns Juris cited in Sinclair 
Oil & Gas Co. V. Albright, 18 P.2d 
540, 542, 161 Okl. 272. 

Utah.—Oorpns Juris cited in Tracy 
Lfoan & Trust Co. v. Mutual Life 
Ins. Co. of New York, 7 P.2d 279, 
282, 79 Utah 33. 

64 C.J. p 345 note 68. 

Besnmption of Jurisdiction on par¬ 
ties’ consent 

The state court's Jurisdiction of 
case ordered removed to federal court, 
but remanded, could be resumed on 
all parties' consent, if lost by such 
order.—^Mosher v. Conway, 76 P.2d 
231, 51 Ariz. 275, certiorari denied 59 
S.Ct. 77, 305 U.S. 599, 83 L.Ed. 380. 

Tardy objection to trial by state court 
Defendant's objection to trial of 
case by state court after it ordered 
removal thereof to federal court 
comes too late when first presented 
in state supreme court on appeal 
from Judgment for plaintiff—^Mosher 
V. Conway, supra. 

Bzceptions pendente Ute in event of 
remand 

Where resident plaintiff Instituted 
action in state court against resident 
defendant and nonresident defend¬ 
ant and, after order overruling a de¬ 
murrer to petition and certification of 
bill of exceptions to such Judgment, 
plaintiff voluntarily dismissed action 
against resident defendant and non¬ 
resident defendant filed petition for 
removal, writ of error would be dis¬ 
missed in appellate court with an or¬ 
der that copy of bill of exceptions be 
treated as exceptions pendente llte 
in event the federal court refused to 

76 C.J.S.—70 


entertain Jurisdiction and remanded 
cause.—^Rich's Inc. v. Andrews, 17 S. 
B.2d 688, 66 Ga.App. 187. 

20. Utah.—^Tracy Loan & Trust Co. 
V. Mutual Life Ins. Co., 7 P.2d 279, 
79 Utah 33. 

21. Utah.—^Tracy Loan & Trust Co. 
V. Mutual Life Ins. Co., supra. 

22. CaL—Peterson v. General Geo¬ 
physical Co., APP., 185 P.2d 56. 

Qa..—^Rich's Inc. v, Andrews, 17 S. 

B.2d 688, 66 Ga,App, 187. 

Okl.—Corpus Juris oited lu Sinclair 
Oil & Gas Co. V. Albright, 18 P.2d 
640, 542, 161 Okl. 272. 

Utah.—^Tracy Loan & Trust Co. v. 
Mutual Life Ins. Co., 7 P.2d 279, 79 
Utah 33. 

54 C.J. p 845 note 69. i 

23. Ky,—^Unlon Gas, etc., Co. v. In- 
dian-Tex Petroleum Co., 263 S.W. 
1, 203 Ky. 521. 

24. Tex.—^Tex€is, etc., R. Co. v. Da¬ 
vis, 64 S.W. 381, 65 S.W. 662, 93 
Tex. 378. 

64 C.J. p 346 note 71. 

25. Tex.—^Bishop-Babcock Sales Co. 
V. Lackman, Clv.App., 4 S.W.2d 
109. 

26. Tex.—Bishop-Babcock Sales Co. 
V. Lackman, supra. 

27. Idaho.—State v. American Sure¬ 
ty Co., 145 P. 1097, 26 Idaho €52, 
Ann.Cas.l916B 209. 

54 C.J. p 345 note 74. 

Prior default 

A litigant has been held to remove 
a case from the state to the federal 
court at his peril in the sense that, 
if he makes no appearance in the 
state court prior to the time of such 
removal and his default is entered, 
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he cannot thereafter have such de¬ 
fault vacated and the Judgment set 
aside on the ground of mistake, in¬ 
advertence, or excusable neglect.— 
IQngsbury v. Brown, 92 P.2d 1063, 
60 Idaho 464, 124 A.L.R. 149. 

28. Iowa.—^Emery v. Chicago, etc., 

R. Co., 170 N.W. 640, 173 N.W. 12, 
186 Iowa 1156. 

29. Ala..—Ex parte State, 71 Ala. 863. 
Miss.—Germania F. Ins. Co. v. Fran¬ 
cis, 52 Miss. 457, 24 Am.R. 674. 

30. U.S.—Lazenby v. Codman, C.C.4.. 
N.Y., 116 F.2d 607—Drainage Dist. 
No. 17 of Mississippi County, Ark., 
V. Guardian Trust Co., C.C.A.Ark., 
52 F.2d 579, certiorari denied 52 

S. Ct. 197, 284 U.S. 680, 76 L.Ed. 576 
—Cummings v. Universal Pictures 
Co., I>.C.Cal., 62 F.Supp. 611—^Mehr 
V. Q. C. Murphy Co., D.C.OI 1 I 0 , 60 
F.Supp. 847—^Butler v. Denton, D.C. 
Okl., 67 F.Supp. 656. affirmed, 0.0. 
A., 160 F.2d 687—^Irvln v. Brown 
Paper Mills Co., D.C.Ark., 52 F. 
Supp. 43, reversed on other 
grounds, C.C.A., Brown Paper Mills 
Co. V. Irvin, 146 P.2d 232. 

Ind.—Gray v. Union Trust Co. of In¬ 
dianapolis. 12 N.E.2d 931. 213 Ind. 
675, rehearing denied and modified 
on other grounds Gray v. Union 
Trust CO.. 14 N.E.2d 632. 213 Ind. 
675. 

S.C.—^Piedmont Press Ass'n v. Rec¬ 
ord Pub. Co., 162 S.E. 721, 166 S.C. 
43, followed in Spartanburg Herald- 
Journal Co. V. La Varre, 162 S.E. 
728, 166 e.C. 425. 

^cation of laud 

Where defense was that land in¬ 
volved was wholly outside state in 
which suit was instituted against 
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removal, acquires such jurisdiction, no more and 
no less, as the state court had.^^ So, a federal 
court cannot have any greater jurisdiction than is 
given the state court in a statutory cause removed 
from that court.32 Removal invests the federal 
court with jurisdiction to the same extent as though 
the action had been originally instituted there.33 

Where the removal of a cause is effected on the 
application of one of several defendants, the other 
defendant or defendants are brought into the federal 
court.^^ Where one of several defendants removes 
a suit to enforce a joint liability, without joinder of 
the other defendant or defendants who would be 
entitled to remove but who have not been served 
with process, the whole case is thereby removed ;35 


and defendant or defendants not served may, on 
being duly served or on entering an appearance, ei¬ 
ther have the suit remanded, or permit it to proceed 
in the federal court.^® However, where the suit is 
not on a joint liability, the removal of the separate 
cause of action against one party does not bring over 
the entire action.^^ 

Removal gives the federal court a prima facie 
right to proceed to try the cause on its merits,^ 8 
which right is exclusive^^ and complete,^® extending 
to auxiliary or incidental matters as well as to the 
main suit,^i and continues until it is finally estab¬ 
lished that the court is without jurisdiction.^^ A 
federal court having jurisdiction is bound to retain 
it.43 If, however, the court’s jurisdiction vras in 


nonresident not doingr business In 
state or subject to process of its 
courts, federal court to which suit 
was removed could determine loca¬ 
tion of land and whether It was with¬ 
in its jurisdictional limits.—Hogrue 
V. Strieker Land & Timber Co., D.C. 
Miss., 2 P.Supp. 905, affirmed, C.C.A., 
69 F.2d 167, modified on other 
srrounds and rehearing denied 70 F.2d 
722, certiorari denied 55 S.Ct. 106, 
293 U.B. 691, 79 L,Ed. 686. 

B^uity rale as to allegation la stock¬ 
holder’s actios. 

An objection to jurisdiction based 
on eauity rule requiring plaintllf in 
stockholder's action to allege that he 
was stockholder at time of wrong 
complained of was held inapplicable 
to case removed to federal court on 
ground that federal question was in¬ 
volved.—-Hand v. Kansas City South¬ 
ern Ry. Co., D.C.N.Y., 55 F.2d 712. 

31. TJ.S.—^Dunn v. Cedar Rapids En¬ 
gineering Co. of DeL, C.C.A.Cal., 152 
F.2d 7SS—Goldfarb v. C. W. Gree- 
son Co., D.C.La., 76 F.Supp. 899— 
Abraham Land & Mineral Co. v. 
Marble Sav. Bank, I>.C.La., 35 F. 
Supp. 500—^Peterson v. Demmer, D. 
C.Tex., 34 P.Supp. 697—Gershowitz 
V. Lane Cotton Mills, D.C.Tex., 21 
F.Supp. 679. 

Removability of cause where state 
court without jurisdiction see su¬ 
pra $ 27. 

Questions as to JuslsdiotloiL 
<1) In cases removed to federal 
court, question is whether state court 
had jurisdiction, and whether feder¬ 
al court has same jurisdiction in suc¬ 
cession thereto.—^Booth v. Greer Inv. 
Co., I>.C.Okl., 62 F.2d 867, affirmed, 
C.C.A, Greer Inv. Co. v. Booth, 62 
F.2d 321, appeal dismissed in part 62 
F.2d 1072. 

<2) Where case is removed, ques¬ 
tion of jurisdiction must be deter¬ 
mined in first instance, that is, 
whether federal court or court of 
original Jurisdiction could take cog¬ 
nizance of case.—Watson v. Chevrolet 


Motor Co. of St. Louis, C.C.AMo., 68 
P.2d 686, certiorari denied Chevrolet 
Motor Co. of St. Louis v. Watson, 54 
S.Ct. 716, 292 U.S. 637, 78 L.Bd. 1490. 
jurisdiction of defendant held not ac¬ 
quired 

U.S.—Simmons v. Simmons, D.C.S.C, 
41 P.Supp. 545. 

Bqulty jurisdiction; Xndian lands 
U.S.—U. S. V. Anglin & Stevenson, C. 
C.A.Okl., 146 F.2d 622, certiorari 
denied 66 S.Ct. 678, 324 U.S. 844, 
89 L.Ed. 1405. 

32. U.S.—Snook v. Industrial Com¬ 
mission of Illinois, D.C.I11., 9 F. 
Supp. 26. 

33. U.S.—Central States Co-ops. v. 
Watson Bros. Transp. Co., C.C.A 
ni., 165 F,2d 392, vacated on other 
grounds 69 S.Ct. 1626, 337 U.S. 951, 
93 L.Bd. 1752—U. S. v. Anglin & 
Stevenson, C.C.AOkl., 146 F.2d C22, 
certiorari denied 66 S.Ct. 678, 324 
U.S. 844, 89 L.Bd. 1405—Southern 
Lands v. Henderson, D.C.La., 24 F. 
Supp. 836—^Miller Parlor Furniture 
Co. v. Furniture Workers' Indus¬ 
trial Union, D.C.N.J., 8 P.Supp. 209. 

34. U.S.—^Kuhn v. Pacific Mut. Life 
Ins. Co. of California, D.C.N.T.. 37 
F.Supp. 100. 

35. U.S.—^Hunt v. Pearce, C.C.AOkL, 
284 F. 321. 

36. U.S.—Smith v, Waldemar, D.C. 
Tenn., 85 F.Supp. 36. 

54 C.J. p 260 note 60. 

37r U.S.—Curacao Trading Co. v. 
Federal Ins. Co., D.C.N.T., 40 F. 
Supp. 846. 

38. U.S.—City of Orangeburg v. 
Southern Ry. Co., D.C.S.C., 45 F. 
Supp. 734, affirmed, C.C.A, 184 F.2d 
890. 

54 C. J. p 346 note 78. 

39. Ala .—"Ex parte Consolidated 
Graphite Corp., 129 So. 262, 221 
Ala. 394. 

40. U.S .—aty of Tucson v. Tucson 
Gas, Elec. Light & Power Co.,’ C.C. 
A.Ari 2 , 162 P.2d 662, certiorari de¬ 
nied 66 S.Ct. 901, 327 U.S. 799. 90 
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L.Ed. 1024—American Guaranty Co. 
V. Caldwell. C.C.ACal.. 72 P.2d 209 
—Commercial Standard Ins. Co. v. 
Davis, C.CA-Tex., 68 F.2d 108, cer¬ 
tiorari denied 54 S.Ct. 629, 292 U. 
S. 627, 78 L.Ed. 1482—Texas Pipe 
Line Co. v. Ware, C.C.AArk., 16 P. 
2d 171, certiorari denied 47 S.Ct. 
336, 273 U.S. 742, 71 L.Bd. 869— 
Kirby v. Parker, D.aOkl., 58 P. 
Supp. 309. 

Removed suit consolidated with suit 
in federal court 

U.S.—Commercial Standard Ins. Co. 
V. Davis, C.aATex., 68 F.2d 108, 
certiorari denied 54 S.Ct. 629, 292 
U.S. 627, 78 L.Ba. 1482. 

41, U.S.—German v. Universal Oil 
Products Co., D.C.MO., 6 F.Supp. 53. 
Tex.—^Hare & Chase, Inc, v, Dunton, 
Civ.App., 8 S.W.2d 315. 

Appointment of receiver 
UjS.—^F inney v. Continental Baking 
& Milling Corporation, D.C.Ind., 17 
F.2d 107, 108. 

43. U.S.—Pacific SS. Co. v. Sutton. 
C.C.AWash.. 7 P.2d 579, certiorari 
denied 46 S.Ct. 202, 269 U.S. 586, 70 
L.Bd. 425. 

43. U.S.—In re Chicago, M.. St. P. 
& P. R. Co.. D.C.Minn., 50 F.2d 
430. 

Controversy not within court’s oon- 
cern 

Where an action by Insured’s ad¬ 
ministratrix for breach of insurance 
contracts against insurance company 
and one claiming under an assign¬ 
ment of the poll-’.es is removed on 
the ground that the controversy is 
wholly between plaintllf and the in¬ 
surance company, the federal court is 
not concerned with any controversy 
between plaintiff and the other de¬ 
fendant which may result when the 
judgment agrainst insurance company 
is paid.—^Brown v. New York Life 
Ins. Co., D.C.S.C., 22 P.Supp. 82, re¬ 
versed on other grounds, CCA-, New 
York Life Ins. Co. v. Brown, 99 P.2d 
199, certiorari denied 59 S.Ct. 487, 
306 U.S. 638, 83 L.Bd. 1039. 



76 C.J.S. 

fact lacking at the time of removal, and no right of 
removal existed, any action or proceedings by such 
court looking toward a determination of the con¬ 
troversy are of no force or effect,^4 and any find- 
ings46 or orders^s made by it, other than an order 
of remand,47 are null and void. In determining the 
question of jurisdiction of the federal court on 
removal, a counterclaim filed therein after removal 
cannot be considered as an original suit, even 
though there is diversity of citizenship and the 
requisite jurisdictional amount.48 By removing a 
case to the federal court, a defendant does not waive 
the right to raise the question that the maintenance 
of the suit in that forum constitutes a burden on 


§§ 240-242 

interstate commerce.49 

§ 241. As Abandonment of Appeal from In¬ 
terlocutory Orders 

Removal of a cause operates as an abandonment of 
a previous appeal from an Interlocutory order of the 
state court, at least where such appeal has not been 
perfected. 

The removal of a cause from a state court to a 
federal court operates as an abandonment of an 
appeal previously taken from an interlocutory order 
of the state court, at least where such appeal has 
not been perfected by entering or docketing the ap¬ 
peal in the appellate court^^ 


REMOYAL OF CAUSES 


XrV. TRANSOEIPT OF EECORD OP STATE COURT 


§ 242. In General 

The Jurisdiction of the federal court attaches irre¬ 
spective of the filing of a transcript of the record in 
the state court, but the filing of such a transcript is 
essential to enable the federal court to proceed with the 
cause. 

Under the Federal Judicial Code, 2S U.S.C.A. § 
1447 (b), the district court may require the petitioner 
to file with its clerk copies of all records and pro¬ 
ceedings in the state court or may cause them to 
be brought before it by writ of certiorari issued to 
the state court.^i The jurisdiction of the federal 
court depends on the filing of the petition for re¬ 
moval with proper bond and the taking of proper 
proceedings, and not on the filing of the tran¬ 


script,® ^ but the filing of the transcript is essential 
to enable the federal court to proceed with the 
cause.^^ ,The very purpose of requiring the filing 
of a transcript has been held to be the prevention 
of delay in the proceeding of the federal court.54 

Under the former practice of filing a petition for 
removal in the state coiut, the filing of the tran¬ 
script was sufficient to enter the cause in the 
federal court,55 and no formal motion to docket 
it was necessary.^^ Under such practice, whether 
or not the state court granted a petition for re¬ 
moval, the petitioner could accomplish removal by 
filing in the federal court a transcript of the proceed¬ 
ings in the state court and complying with statutory 


44. N.Iiff.—Citizens* Llgrht, etc., Co. v. 

Usnlk, 194 P. 862, 26 N.M. 494. 
N.C.—^Tucker v. Inter-States L. As¬ 
soc., 17 S.B. 632, 112 N.C. 796. 

4B. Ill.—Doane v. Corbin, 44 Ill.App. 
463. 

46. Minn.—^Ploody v. Cbicagro, etc?, 
R. Co., 116 N.W. Ill, 104 Minn. 132. 

54 C.J. p 346 note 85. 

3!ffotio& to gnaali service 
Where action was Improperly re¬ 
moved to federal court, such court 
was without Jurisdiction to rule on 
motion to quash service on one of 
the defendants.—Albi v. Street & 
Smith Publications, C.C.A.Wash., 140 
P.2d 310. 

47. Minn.—Bloody v. Chicago, etc., 
R. Co., 116 N.W. Ill, 104 Minn. 182. 

48. UjS.—^M ilburn v. Proctor Trust 
Co., D.C.La., 64 F.Supp. 989. 

49. U.S.—^Murray v. Union Pac. R. 
Co., D.C.I11., 77 P.Supp. ^19, motion 
denied 77 P.Supp. 613. 

50. U.S.—^Freeman v. Butler, C.C. 
Ky., 39 P. 1. 

51. rormer statute 

Although the former statute pre¬ 


scribing the procedure for removal in 
cases of diversity of citizenship ex¬ 
pressly excluded from its provisions 
causes removable on the ground of 
prejudice or local influence, and did 
not in terms require a transcript to 
be filed in the federal court, such fil¬ 
ing was appropriate and necessary, 
in the orderly administration of af¬ 
fairs, to the transfer of the cause.— 
Pennsylvania Co. v. Bender, Ohio, 13 
S.Ct. 591, 148 U.S. 255, 37 L..Ed. 441. 

52. U.S.—Stefanatos v. United Greek 
Shipowners Corp., D.C.N.T., 71 F. 
Supp. 193—^Peavey v. Reed Co., U. 
C.N.Y., 41 P.Supp. 351—Copeland 
V. Brie R Co., D.C.Ohio, 6 F.Supp. 
906. 

54 C.J. P 346 note 1. 

Filing as oonfezzlng Juzisdiotio& 

The filing of a transcript cannot 
confer jurisdiction where the cause 
is not of a removable character.— 
Morgan y. Kroger Grocery & Baking 
Co., C.C.AMO., 96 P.2d 470. 

53. U.S.—Janoske v. Porter, C.C.A. 
Ill., 64 P.2d 968—'Stefanatos v. 
United Greek Shipowners Corp., D. 
C.N.T., 71 P.Supp. 193. 

54 C.J. p 346 note 2, 
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She basis of all proceedings in re¬ 
moval cases is the record from the 
state court.—^U. S. ex reL Curtiss v. 
Haviland, C.C.AConn., 297 P. 431. 

54. U.S.—Stefanatos v. United Greek 
Shipowners Corp., 3>.C.If.T., 71 P. 
Supp. 193. 

55. U.S.—^Baltimore & O. R. Co, v^ 
Koontz, Va., 104 US. 5, 26 LuEd. 
643—Glover v. Shepperd, C.C.Wis., 
16 P. 833, 11 Biss. 572. 

Attempt to docket 
Piling of unattested papers with 
clerk of federal court, entitled in 
form of criminal proceeding agrainst 
petitioner, who had previously filed 
bill in federal equity court for injunc¬ 
tion against state court, and purport¬ 
ing to be copies of papers on petition 
for removal, could be deemed attempt 
to docket case within removal stat¬ 
ute, and both equity and criminal 
matters could be considered as single 
proceeding.—^People of State of Cali¬ 
fornia V. Lamson, D C.Cal., 12 F.Supp. 
813, appeal denied, C.C.A, 80 P.2d 388. 

56. U.S.—Glover v. Shepperd, C-C. 
Wis., 15 P. 833, 11 Biss. 572. 
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requirements,57 and even while state court pro¬ 
ceedings were pending a party petitioning for re¬ 
moval had the remedy of entering the record in 
the federal court and requiring plaintiff to litigate 
with him in the latter court®® Where the removing 
party failed to file a transcript and docket the cause 
in the federal court, the remedy of the opposite party 
was to make a showing in the state court that the 
removal had been abandoned, and proceed on the 
removal bond.®® 

§ 243. Form and Contents 

On removal of a cause, all papers filed and pro¬ 
ceedings had In the state court are properly a part of 
the record to be filed in the federal court. 

On the removal of a cause from a state court to 
a federal court, all papers filed and proceedings had 
in the cause in the siate court are properly a part 
of the record to be transmitted to the federal 
court.®® Accordingly, the transcript should contain 
or set forth the pleadings,®^ all depositions on file 
in the state court,®^ all ancillary proceedings,®® such 
as garnishee proceedings in another county in the 
state,®^ and all entries in the journals of the state 
court.®® Testimony taken after the removal had 
been effected by a referee theretofore appointed is 
not a part of the record.®® An omission of a small 
part of the record ordinarily is not fatal, but may 
be cured on a suggestion of a diminution of the 
record.®^ In the case of a petition for removal on 
the ground of diversity of citizenship, it must ap¬ 
pear from the transcript of the record filed in the 
federal court that complete diversity exists.®® 

LegihiUty, It has been said that the federal court 
is warranted in striking from its files any portions 
of a transcript which are illegible or very in¬ 
distinct.®® 

Original papers or certified copies. It has been 


said to be immaterial whether the original papers 
or a certified copy of them is transmitted to the fed¬ 
eral court ;7® but under the former statute it was 
held that, where the state court refused to grant a 
removal, certified copies were to be procured and 
filed in the federal court, and that the original papers 
were required to remain in the state court.7i 

In the case of the removal of a criminal prosecu¬ 
tion, the indictment ordinarily is the only record 
which the transcript need contain or comprise.^® 

§ 244. By Whom Transcript Should Be Filed 

The transcript should as a rule be filed by the party 
who has petitioned for removal of the cause. 

The transcript of the record and proceedings had 
in a cause in a state court ordinarily should be filed 
in the federal court, on the removal of the cause 
thereto, by the petitioner for removal,^® and it has 
been held that the duty of filing the transcript does 
not devolve on the judge^^ or clerk^® of the state 
court. It has also been held that any party other 
than the petitioner may file the transcript, on leave 
obtained from the federal court to which the cause 
has been removed,^® or even without such leave if 
immediate action in the case is required for tlie 
protection of his interests.77 

§ 245. Time for Filing 

Under the former removal act a failure to file a 
transcript of the record of the proceedings In the state 
court within the time prescribed resulted in loss of the 
right to remove unless the federal court excused the 
delay. 

Under the former removal act a failure to file 
a transcript of the record of the proceedings in the 
state court within the time prescribed resulted in 
loss of the right to remove^® unless the federal 
court, in the exercise of its discretion, excused the 


57. N.J.—^McCarter v. American 
Newspaper Guild, 177 A. 835, 118 N. 
XBd. 102. 

58. U.S.—^Holm v. Hickory Cane 
Miningr Co., D.CLKy., 36 F.Supp. 441. 

59. IHierto Rico.—^Diaz v. San Juan 
Ligrht, etc., Co., 4 Puerto Rico Fed. 
613. 

COb UjS.—C ommodores Point Termi¬ 
nal Co. V. Hudnall, D.C.Fla.. 279 F. 
606. 

61. U.S.—^McBratney v. Usher, C.C. 
Kan., 16 F.Cas.No.8,661, 1 DHL 367. 

62. U.S.—Miller v. Tobin, eC.Or., 18 
F. 609, 9 Sawy. 401. 

63. U.S.—^Woodward Lumber Co. v. 
Vizard, C.C.Ga., 144 F. 982. 

64. U.S.—Woodward Lumber Co. v. 
Vizard, supra. 


65. U.S.—^Probst v. Cowen, C.C.Ohlo, 
91 P. 929. 

66. U.S.—Miller v. Tobin, C.C.Or., 18 
F. 609, 9 Sawy. 401. 

67. U.S,—^Probst v. Cowen, C.C.Ohio, 
91 F. 929. 

64 C.J. p 347 note 13. 

68. U.S.—Philipbar v. Derby, D.O.N. 
T., 11 F.Supp, 709, afiarmed, C.CA., 
86 P,2d 27. 

69. U.S,—^Mace v. Mayfield, D.C.S.C., 
10 F.2d 231. 

70. U.S.-^tate of Virginia v. Felts, 
C.C.Va., 133 F, 86. 

71. Okl.—^Lawson v. Guthrie, 137 P. 
1186, 40 Okl. 598. 

72. U.S.—State of Virginia v. Felts, 
C.C.Va, 133 F. 85. 
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73. U.S .—Kirhy v. Octant Truck 
Lines, D.C.Nev., 60 F.Supp. 1021. 

64 C.J. p 347 note 17. 

74. U.S.—^Kirby v. Cotant Truck 
Lines, supra. 

76. U.S.—Hatcher's Adm'x v. Wad- 
ley, C.O.Va., 84 F. 913. 

76. U.S.—Hartford & C. W. R. Co. 
V. Montague, C.C.Oonn., 94 F. 227. 

64 C.J. p 347 note 18. 

77. U.S.—Hamilton v. Fowler, C.C. 
Tenn., 83 F. 321. 

54 C.J. p 347 note 19. 

78- U.S.—Marlon v. Akron Truss Ap¬ 
pliances, D.C.MO., 74 F.Supp. 945. 
64 C.J. p 348 note 31. 

OoxnanenoemeiLt of next t e rm 
Reauirement under earlier statute 
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<ielayJ® The federal court might and ordinarily 
would grant leave to file a transcript after the 
statutory time, where good cause was shown,^® as 
where the applicant was misinformed by the derk 
of such court concerning the date of the commence¬ 
ment of its next term;8i but it was also held that 
an unreasonable delay would not be excused,®^ that 
a failure to file the transcript at the proper time 
through mere inadvertence was not excusable, and 
that, where the applicant had been guilty of laches, 
he could not be permitted to file the transcript after 
the expiration of the statutory time.84 The provi¬ 
sions fixing the time by or within which the tran¬ 
script must be filed did not prevent it from being 
filed before the prescribed time or the expiration of 
the prescribed period.^^ Where application for re¬ 
moval was made to the state court, the applicant 
could, according to some authorities, postpone the 
filing until such court had acted on his petition 
but there was also authority to the contrary.87 
Waiver of delay. The failure of an applicant for 
removal to file the transcript within the time fixed 
by statute could be waived by the adverse party.88 
Thus it was held that where the applicant’s ad¬ 
versary forced him, after the state court had denied 
removal, to proceed with the cause in such court, he 
thereby waived the requirement of the statute as to 
time until the state court relinquished its jurisdic- 
tion.89 

§ 246. Proceedings to Compel Furnishing of 
Transcript or to Supply Record 

One entitled to remove a cause from a state to a 


federal court may, on compliance with requisite for¬ 
malities, demand a certified copy of the record from the 
clerk of the state court, and In a proper case certiorari 
will lie. 

A party or person having a right to remove a 
cause from a state court to a federal court is en¬ 
titled, on complying with the formalities requisite to 
procure or effectuate a removal, to demand from the 
clerk of the state court a certified copy of the record 
of the cause therein but the clerk may rightfully 
refuse to furnish it until his proper fees have been 
paid or tendered.^! Where the method adopted to 
secure a transcript of the record from the state 
court is in violation of statute, an order issued 
pursuant to such improper method has been held to 

be a nullity.92 

Certiorari, A petition for a writ of certiorari 
to compel the return to the federal court of the rec¬ 
ord of the cause in the state court must show that 
the removal was applied for or taken at or within 
the time prescribed by statute,^8 and must be 
timely presented to the federal court.®^ No order 
of the state court is necessary to authorize or require 
its clerk to certify the record to the federal court 
in obedience to the writ.®® 

Under the former removal statute, the writ could 
be issued to compel the certification of the record 
in order that, the federal court might pass on the 
removability of a cause, where the state court re¬ 
fused to grant or recognize a removal.®® 

Supplying record. It has been suggested that it 


that the transcript should be filed not 
later than the commencement of such 
next term rested on implication — 
Torrent v. S. K. Martin Lumber Co., 
C;.C.Mich., 37 F. 727. 

CompntatioiL of time 
U.S—^Marion v. Akron Truss Appli¬ 
ances, D.C.MO., 74 F.Supp. 945. 

Tiling held to he timely 
U.S.—S. Patti Const. Co. v. Union 
Pac. R. Co., D.C.MO., 72 F.Supp. 
101 . 

V9, U.S.—^Marion v. Akron Truss Ap¬ 
pliances, D.C.MO., 74 F.Supp. 945— 
Copeland v. Brie R. Co., D.C.Ohlo, 
5 FjSupp. 906. 

Snforoement 

Time limit was not rigidly en¬ 
forced.—^E\iegen v. Miller, D.C.Iowa, 
37 F.Supp. 213—54 C.J. p 347 note 22 
Ca]. 

SO. U.S.—Collins Mfg. Co. v. Wlck- 
wire Spencer Steel Co., D.C.Mass., 
11 F.2d 196. 

114 C.J. p 348 note 38. 


Extension of time by state court held 
Invalid 

U.S.—Copeland v. Erie R. Co., D.C. 
Ohio, 5 F.Supp. 906. 

81. U.S.—Burgunder v. Browne,’'C.C. 
Wash., 59 F. 497. 

82. U.S.—^Fuegen v. Miller, D.C.Iowa, 
37 F.Supp. 213. 

83. U.S.—^McLean v. St. Paul & C. R. 
Co., C.C.N.T., 16 F.Cas.No.8,892, 16 
Blatchf. 309, affirmed 2 S.CL 498, 
108 U.S. 212, 27 L.Bd. 703. 

84. U.S.—^Hatcher’s Adm’x v. Wad- 
ley, C.aVa., 84 F. 913—Broadnax 
V. Eisner, C.C.N.T., 4 F.Cafl.No.1,- 
909, 13 Blatchf. 366. 

85. U.S.—Kansas City & T. R. Co. v. 
Interstate Lumber Co., C.C.Mo., 36 
F. 9. 

86. U.S.—Collins Mfg. Co. v. Wick- 
wire Spencer Steel Co., D.C.Mass., 
11 F.2d 196. 

54 aJ. P 348 note 35. 

87. US.—Waverly Stone & Gravel 
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Co. V. Waterloo, C. F. & N". R. Co., 
D.aiowa, 239 F. 661. 

54 C.J. p 348 note 36. 

88. U.S.—^Baltimore & O. R. Co. v. 
Koonts, Va., 104 U.S. 5, 26 L.Ed. 
643. 

89. U.S.—^Baltimore & O. R. Co. v. 
Koontz, supra. 

54 C.J. p 348 note 43. 

90. N.C.—Baird v. Richmond, eta, R. 
Co., 18 S.E. 698, 113 N.C 603. 

91. US.—State of Virginia v. Felts. 
C.C.Va., 133 F. 85. 

92. U.S.—^U. S. ex rel. Curtiss v. 
Haviland, C.C.A.Conn., 297 F. 431. 

93. US.—Speers Sand & Clay Works 
V. Pratt, C.C.A.Md., 87 F.2d 671. 

94. U.S.—Speers Sand & Clay Works 
V. Pratt, supra. 

95. N.C.—^Baird v. Richmond, eta, R. 
Co., 18 S.E. 698, 118 N.C 603. 

96. Colo,—^Union Paa R. Co. v. 
Sleeth, 246 P. 1021, 79 Colo. 648. 

Pa.—^Payne v. Reconstruction Fi¬ 
nance Corp., Com.PL, 84 Luz.Leg. 
Reg. 206. 
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would be proper to permit the record of the cause t pauper and unable to pay the fees of the clerk of 
to be supplied by affidavit, where the petitioner is a | the state court for a transcript.®^ 

XV. PROOBEUmGS IN, AND DISPOSITION OF, CAUSE AITEB REMOVAL 


§ 247. In General 

a. General principles 

b. What law governs 

a. General Principles 

After removal a suit is pending In the federal court 
as though it had been brought there originally. 

After removal a suit is pending in the federal 
court exactly as though it had been brought there 
originally,® 8 and the case must go on as though 
originally commenced in the court to v/hich it is re¬ 
moved.®® The jurisdiction exercised by a federal 
court on removal of a case to it from a state court 
is original and not appellate.^ For the purpose of 
further proceedings a removal is analogous to a 
change of venue ,2 not to an appeal.® However, it 
has been held that the federal venue statute does 
not apply to actions removed to a federal court 
pursuant to the provisions of the Judicial Code,^ and 
that such statute may be applied to a defendant’s 
counterclaims filed in the federal court only in so 
far as they are to be considered a new civil suit 
brought by original process.® In order to ascertain 
the time at which a removed suit was commenced, 
the jurisdiction of the federal court will be deemed 


to relate back to the time jurisdiction was originally- 
acquired by the state court.® 

Attachment or garnishment. Under the Federal 
Rules of Civil Procedure, rule 64, 28 U.S.C.A., and 
former similar statutes, after removal plaintiff may 
obtain in the federal court such orders of attach¬ 
ment or garnishment as would, have been available 
to him had he been permitted to remain in the state 
court,7 and, where jurisdiction in rem over prop¬ 
erty of a nonresident had been obtained prior to re¬ 
moval, the federal court may issue an order of at¬ 
tachment or garnishment against other property of 
defendant if such extension is permissible under 
state law.® 

The validity of attachments levied before removal 
of the cause to the federal court is discussed infra 
§ 255. 

b. What Law Governs 

On removal of a cause from a state to a federal 
court, the federal court must follow the substantive 
law of the state, but procedural matters are governed 
by the federal law. 

On removal of a cause from a state to a federal 
court, the federal court must follow the substantive 
law of the state.® Procedural matters are governed 


97- tr.S.—state of Yirgrinia v. Felts, 
C.C.Va., 133 F. 86. 

98. U.S.—Mid-Continent Pipe Line 
C6. V. Hargrave, C.C,A.Ckl., 129 F. 
2d 655—Saveli v. Southern Ry. Co., 

C. C.A.Ga., 93 F.2d 377, 114 A.L.R. 
1261—Sweat v. Atlantic Coast Line 
R. Co., C.C.A.Ga.. 81 F.2d 492— 
Schaad v. New York Life Ins. Co., 

D. C.Tenn., 79 P.Supp. 463. 

54 C.J. p 349 notes 58 [a], 60. 
Operation and effect of removal see 
supra S§ 237-241. 

Determination of jnrisdiotion 

Under the former removal statute 
the federal court, before taking any 
proceedings in the controversy, would 
determine whether or not federal ju¬ 
risdiction existed.—Sadler v. Penn¬ 
sylvania Refining Co., D.C.S.C, 31 F. 
Supp. 1—Hillis V. Rice. D.C.Mo., 25 
F.Supp. 813. 

99. U.S.—^Parry v. Bache, aC,A.Fla., 
125 F.2d 493. 

54 C.J. p 349 note 61. 

Effect of acts of, and proceedings in, 
state court before removal see In¬ 
fra 5 253. 

Bams information 
Zf petition for removel of cause is 
granted the federal court tries the 


case on the same information and in 
the same manner a.s it would be tried 
in the state court—^Ex parte Dlerks, 
D.C.C 0 I 0 ., 55 P.2d 371. 

1. U.S.—^Freeman v. Bee Mach. Co., 
Maas, 63 S.Ct 1146, 319 U.S. 448, 87 
L.Ed. 1509, rehearing denied 64 S. 
Ct 27, 820 U.S. 809, 88 L.Ed. 489. 
Federal court does not review rul¬ 
ings made by state court while cause 
was pending in that court.—McDon¬ 
nell V. Wasenmiller, C.C.A.Neb., 74 
F.2d 320. 

Hot court of appeals 

Federal district court is not a court 
of appeals from decisions of state 
courts in causes removed from state 
to federal court—Schaad v. New 
York Life Ins. Co., D.C.Tenn., 79 P. 
Supp. 463. 

2. U.S.—^Kingston v. American Car 
& Foundry Co., C.CA..M 0 ., 56 P.2d 
132, certiorari denied 62 S.Ct 469, 
285 U.S. 660, 76 L.Ed. 948—Davis 
V. St Louis & S. F. R. Co., CC.Kan, 
25 P. 786. 

3. U.S.—^Bushnell v. Kennedy, La., 9 
Wall. 387, 19 L.Bd. 736—Davis v. 
St Louis & 6, F. R Co., C.C.EIan, 
25 F. 786. 


4. U.S.—^Lesnlk v. Public Industrials 
Corp., C.C.A.N.Y., 144 F.2d 968. 

5. U.S.—^Lesnlk v. Public Industrials 
Corp., supra. 

6. U.Sv—Owens v. Ohio Cent R. Co.,. 
C.C.W.Va., 20 F. 10. 

7. U.S.—^Rorick v. Devon Ss^dicate^ 
Ohio, 59 S.Ct 877, 307 U.S. 299, 83: 
L.Ed. 1303, rehearing denied 59 S. 
Ct 1041, 307 U.S. 660, 88 L.Bd. 
1529. 

8- U.S.—^Rorlck v. Devon Syndicate, 
supra. 

9. U.S.—Corthom v. Cleghorn, D.C. 
Mo., 91 P.Supp. 326—^Wheatley v. 
Martin, D.C.Ark., 62 F.Supp. 109— 
State V. Collins, D.C.Tex., 10 F. 
Supp. 1007. 

54 C.J. p 358 notes 25, 38, 39. 
Admissibility of evidence 
The state law has been held to 
govern as to the admissibility of ev¬ 
idence.—Carcelll v. Order of United 
Commercial Travelers of America, D. 
C.Pa., 47 P.Supp. 433. 

Time within which to plead 
Where action of assumpsit was re¬ 
moved from state court to federal 
court and a default judgment would 
require an Inquiry of damages, the 
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by the federal rather than the state law;io the 
federal court is not bound by any rule of state 
practice conflicting with federal statute,and the 
Federal Rules of Civil Procedure are applicable.^^ 
Under a statutory provision that a federal court to 
which a cause shall have been removed from a state 
court shall proceed in such cause as though it had 
been originally commenced therein and the same 
proceedings had been taken in the federal court 
as shall have been had in the cause in the state 
court prior to the removal, and a further provision 
that all bonds, undertakings, or security given by 
either party to the cause prior to its removal shall 
remain valid and effectual notwithstanding the re¬ 


moval, and that all injunctions, orders, and other 
proceedings had in the cause shall remain in full 
force and effect until dissolved or modified by the 
federal court to which the cause is removed, it has 
been held that the mode of procedure must be sub¬ 
stantially in accordance with the practice in the 
federal courts in causes originally commenced there- 
in.i3 It has also been held that such provisions 
relate to pleading and practice rather than to juris- 
diction.1^ 

In determining the sufficiency of service of proc¬ 
ess in the state court where there has been no waiver 
of the point, the court will apply the law of the 
state wherein the original action was brought!® un¬ 


tune afforded defendant within which 
to plead depended on state law.— 
Ciccarello v. Jos. Schlitz Brewing: 
Co, D.C.W.Va., 1 P.R.D. 491. 

Under the Conformity Act, it was 
the duty of the federal court on re¬ 
moval of a case to it from the state 
court to follow local statutes as to 
practice, pleadingrs, and forms as near 
as might be.—Janoske v. Porter, C.C. 
A.I11., 64 r.2d 958. 

Validity of attaolmient 
U.S.—^Panhandle Eastern Pipe Line 
Co. V. Parish, D.C.Ean., 6 P.K.D. 
S40. 

10. U.S.—^Parry v. Bache, C.C.A.Fla., 
125 P.2d 493—Corthorn v. Cleghorn, 
D,C.Mo., 91 FjSupp. 326—Nagl v. 
Northam Warren Corp., D.C.Neb., 
S F,R.D. 130. 

Th« modes and forms of proceed¬ 
ing are governed by federal law.— 
Freeman v. Bee Mach. Co„ Mass., 63 
S.Ct 1146, 319 U.S. 448, 87 L.Ed. 1509, 
rehearing denied 64 S.Ct. 27, 320 U.S. 
309, 88 L.Ed. 489—^Miller Parlor Fur¬ 
niture Co. V. Furniture Workers* In¬ 
dustrial Union, U.C-KJ., 8 F.Supp. 
209. 

The right of a married woman to 
sne for personal injuries in her own 
name is not lost by defendant’s re¬ 
moval of the action into a federal 
court— Texas & P, R. v. Humble, 
Ark., 21 S.Ct 526, 181 U.S. 57, 45 L. 
Ed, 747—^30 C.J. p 947 note 23. 

11. U.S.—Saveli v. Southern Ry. Co., 
C.C.A.Ga., 93 F.2d 277, 114 A.L.R. 
1261. 

Xaw of case 

In absence of statute, law of the 
case as applied in state court was 
but a rule of practice and not bind¬ 
ing on federal court—Saveli v. 
Southern Ry. Co., supra. 

12 . U.S.—^Texas Emp. Ins. Ass’n v. 
Felt C.C.A.Tex., 150 F.2d 227, 160 
A.L.R. 931—Schaad v. New York 
Life Ins. Co., D.C.Tenn., 79 F.Supp. 
463—Lissauer v. Bertles, D.CJN.T., 
87 F.Supp. 881—^Meehan v. Schen- 
ley Distillers Corp., D.CJN’.Y., 27 F. 
Supp. 982. 


Demurrer I 

In action removed from state court 
to federal court, demurrers to coun¬ 
terclaim would be dismissed under 
rule of civil procedure abolishing de¬ 
murrers for InsuSciency of plead¬ 
ings, in absence of showing that ap¬ 
plication of federal rule abolishing 
demurrer would not be feasible or 
work injustice.—Shell Petroleum 
Corp. V. Stueve, D.C.Minn., 25 F.Supp. 
879. 

Federal Buies of Civil Procedure 
held inapplicable 

(1) In determining whether judg¬ 
ment of dismissal on preliminary mo¬ 
tion in prior action was an adjudica¬ 
tion on merits which would consti¬ 
tute basis for plea of res judicata.— 
Wann v. National Lead Co., D.C.MO., 
27 F.Supp, 217. 

(2) To condemnation action which 
had been instituted in state court 
and removed to United States dis¬ 
trict court, where no further pro¬ 
ceedings had been had in United 
States district court save motions to 
quash summons, publication proc¬ 
ess, notice and return thereon, and 
for Issuance of process against res¬ 
ident agents of a corporation other 
than the named defendant and to 
have publication process made as to 
such corporation.—City of Miami v. 
Shawano Plantation, D.C.Fla., 51 F. 
Supp. 133. 

(3) The rule of civil procedure re¬ 
quiring complaint in secondary ac¬ 
tion by stockholders to be verified 
and to contain certain allegations 
does not apply to cases removed 
from state court on grounds of fed¬ 
eral question notwithstanding gen¬ 
eral provision that ‘"These rules ap¬ 
ply to civil actions removed to the 
district courts of the United States 
from the state courts.**—Jablow v. 
Agnew, D.C.N.Y., 30 F.Supp. 718. 
Nonoompliance with rule 

In removed stockholders* second¬ 
ary action, allegations that certain 
matters set forth in complaint were 
unknown to plaintiffs or known to 
defendants and could be ascertained 

nil 


by plaintiffs only in the action were 
immaterial and unnecessary and did 
not comply with rule of civil proce¬ 
dure requiring short and plain state¬ 
ment of claim showing that pleader 
was entitled to relief, and complaint 
was dismissed as against defendant 
not mentioned therein except in cap¬ 
tion, where there was no allegation 
that such defendant was an officer 
or director of any corporation men¬ 
tioned, or connected with matters 
alleged in complaint.—Jablow v. 
Agnew, D.C.N.Y., 30 F.Supp. 718. 
Pending proceedings 

(1) The Federal Rules of Civil 
Procedure were held applicable to 
proceedings pending on the date 
when the rules became effective.— 
Gay V. E. H. Moore, Inc,, D,C.Okl., 
26 F.Supp. 749. 

(2) T\Tiere assumpsit action was 
removed before effective date of 
rules and under state law entry of 
default judgment would require in¬ 
quiry of damages and entitle defend¬ 
ant to plead to issue at any time 
before execution of order for inquiry, 
defendants were not in default In 
pleading at any time either before or 
after new rules went Into effect, and 
therefore plaintiff was not entitled 
to entry of default.—JClccarello v. 
Jos. Schlitz Brewing Co., D.O.W.Va., 
1 F.R.D. 491. 

13. U.S.—Hitchlngs v. Cobalt Cen¬ 
tral Mines Co., C.C.N.Y., 189 F. 
241. 

51 (U. p 349 note 60. 

14. U.S.—Hoffman v. Lynch, D.C. 
Ga., 23 F.2d 618. 

54 C.J. p 349 note 58 [a]. 

IB. U.S.—^Maloney v. lowa-Illinols 
Gas & Elec. Co., D.C.Iowa, 88 F. 
Supp. 686. 

54 C.J. p 353 note 33. 

Zssnaace of summons 
Where action was commenced in 
state court and later removed to the 
federal court, and summons is found 
defective through error of clerk of 
court in issuing the summons, the 
state law is applicable.—Stauffer v. 
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less such state statutes authorize service in a mode 
or under circumstances not consonant with the pro¬ 
visions of the federal Constitution relating to due 
process of law.^® Also, where a defendant is 
served with process after removal of the cause 
from a state to the federal court, it has been held 
that the sufficiency of the service where made under 
the law of the state will be tested by the appropriate 
state statutes.i^ On the other hand, the question 
whether a foreign corporation is doing business 
within the state so that it may be served with 
process therein must be determined by the federal 
court irrespective of state law.i^ 

§ 248. Proceedings pending Expiration of 
Time for Perfecting Removal 

Under the former removal act, ordinarily It was Im¬ 
proper for the federal court to proceed In the cause 
removed pending expiration of the time for perfecting 
removal, but It could do so where extraordinary circum¬ 
stances rendered such action essential to protect the 
rights of a party. 

Under the former removal act requiring the 
filing within a designated time in the federal court, 
to which a cause had been removed from a state 
court, of a transcript of the record of the cause in 
the state court, ordinarily it was improper for the 
federal court to proceed in the cause xmtil expiration 
of the time within which the transcript was required 
to be filed and at which the parties were required to 
proceed.1^ Since, however, the effectuation of the 
removal and the attachment of the federal court’s 
jurisdiction did not depend on or await such filing, 
as discussed supra § 242, the court could, on actual 
presentation of the transcript,20 and on such notice 
as might ‘be prescribed by rule or otherwise,2i make 
provisional or interlocutory orders necessary to 


protect the rights of the parties and preserve the 
status quo, notwithstanding the time within which 
the transcript must necessarily have been filed or 
the parties were required to proceed had not yet 

expired.22 

§ 249. Time to Plead and Proceed 

The time to plead and proceed after removal of a 
cause from the state to the federal court depends on 
provisions of statutes and rules governing such matter. 

Under the Federal Rules of Civil Procedure where 
defendant, in the removed cause, has not answered, 
he is given a designated time within which to file 
his answer or present other defenses or objections 
available to him.23 Repleader and recasting of the 
cause are discussed infra § 251. 

Under the former statute relating to the removal, 
from a state court to a federal court, of causes aris¬ 
ing under the Constitution, laws, or treaties of the 
United States, or involving difference of citizenship, 
except suits removed on the ground of prejudice or 
local influence, the removing defendant had thirty 
days after filing in the federal court a transcript of 
the record of the state court within which to plead, 
answer, or demur to plaintiff’s declaration or com¬ 
plaint defendant was not required to answer 
concurrently with the filing of the transcript.25 The 
timely filing of his demurrer, answer, or plea, while 
not mandatory or jurisdictional in the sense that 
the time so prescribed could not be waived by the 
parties or extended by the court,26 was an essential 
step necessary to be taken by defendant before the 
cause could proceed.^^ The thirty-day time require¬ 
ment applied only to the party who removed the* 
case from the state court.28 Moreover, the require- 


McLain Tnicklng*, D.C.01iio, S P.R.D. 
478. 

16. U.S .—Goldey v. Morning News 
of New Haven, N.Y., 16 S.Ct. 659, 
156 IT.S. 518, 39 L.Ed. 617—Sleich- 
er V. Pullman Co., C.C1N.T., 170 P. 
365. 

64 C.J. p 363 note 34. 

17. U.S.—^Pritchey v. Summer, D.C. 
Ark., 86 P.Supp. 391. 

Service or perfection of process in 
the federal court see infra S 261. 
AAdavit as to mailing 
Nonresident defendant's motion to 
duash service on ground that sum¬ 
mons was neither Issued nor served 
according to law, and that no affi¬ 
davit of mailing had been filed, 
would not be granted where counsel 
for plaintiff subseguently filed affi¬ 
davit evidencing sending by register¬ 
ed mail summons and complaint to 
defendants—Pritchey v, Summar, su¬ 
pra. 


18. U.S.—Mechanical Appliance 
Company v. Castleman, Mo., SO 
S.Ct 126, 215 U.S. 437, 64 L.Ed. 
272—^Morris & Co. v. Skandinavia 
Ins. Co., C.C.A.I11., 81 P.2d 346— 
Western Smelting & Refining Co. v. 
Pennsylvania R. Co., D.C.Neb., 81 
P.Supp, 494. 

19. U.S.—^Mower v. Bond, D.C.Idaho, 
6 P.2d 890. 

54 C.J. p 360 note 69. 

Transcript of record of state court 
see supra 8§ 242-246. 

20. U.S.—Coeur D'Alene R. & Nav. 
Co. V. Spalding, Idaho, 93 P. 280, 36 
C.C.A 296, certiorari denied 19 S. 
Ct 884, 174 U.S. 801, 43 L.Ed, 1187. 

54 C.J. p 360 note 7L 

21. U.S.— H amilton v. Powler, C.C. 
Tenn., 83 P. 321. 

22. U.S.—Champlain Constr. Co. v. 
O'Brien, C,C.Vt., 104 P. 930. 

64 C.J. p 860 note 73. 
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23. Ped.Rules ClvjProc., rule 81 (c)* 
28 U.S.CJL 

2t U.S.—^Eakln v. Scottish Union & 
•National Ins. Co., D.C.Ga., 17 P. 
2d 105. 

25. U.S.—Plaig V. Yellow Cab Co. 
of Mo., D.C.MO., 4 P.R.D. 174. 

26. U.S.—^Egger v. Julian Petroleum 
Uorp., D.CTex., 22 P.2d 714— 
Wena Lumber Co. v. Continental 
Lumber Co., D.C.Miss., 270 P. 795. 

27. U.S.—Virginia Bridge & Iron Co. 
V. U. S. Shipping Bd. Emergency 
Pleet Corp., D.C.Ala., 300 P. 249. 

28. U.S.—S. A. Lynch Enterprise Pi- 
nance Corporation v. Dulion, C.CJL 
Ga., 45 P.2d 6. 

ZaappUcable to plaintiff 
Attachment suit removed from 
state court by defendant was not 
subject to be dismissed because of 
plaintiff's failure to file declaration 
in attachment within thirty days;. 
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ment applied to the removing^ defendant only where 
he had been served with process and where a 
defendant had not been served but had appeared 
only to remove the cause he was not bound to an¬ 
swer until process had been issued by the federal 
court and served on him.3® The statutes providing" 
for the removal of causes other than those involv¬ 
ing diversity of citizenship or a federal question did 
not expressly prescribe the time at or within which 
•defendant must plead or proceed, except as they 
required removal to be taken to the term of the 
federal court next ensuing, on or before the first 
day on which the transcript of the record of the 
state court was required to be filed, and in such 
causes the rule appears to have been that unless 
an extension of time was obtained from the federal 
court, as has been said to have been the usual prac- 
tice,3i or unless a different time was fixed by rule 
of such court,S2 defendant was required to plead, 
according to some authorities, within such time after 
plaintiffs pleading was filed in the state court as 
was prescribed by the state law,38 or, according to 
others, at the next rule day after the expiration 
of such prescribed time,^^ except as the time for 
pleading had been extended by the state court be¬ 
fore the removal,3 5 omitting, however, from the 
computation the period between the initiation of 
proceedings for removal and the date on which the 
transcript of the record was required to be filed in 
the federal court.36 The filing of the transcript of 
the state court proceedings was essential to impose 


on defendant the duty of taking any action or filing 
any pleading, and a similar rule applied to plain- 
tiif.37 Until the time required by statute, it was 
not necessary for the parties to appear or proceed 
in the federal court.^® The statutory provisions 
with respect to the time of pleading applied to 
pleas to the jurisdiction as well as to pleadings going 
to the merits,^^ and the filing of a motion to quash 
within the prescribed period constituted a “pleading” 
in compliance with the statute.^® 

The Federal Rules of Civil Procedure were held 
to repeal pro tanto all inconsistent provisions relat¬ 
ing to the time to plead in the former removal 
act,^i but it WKS further held that a litigant who 
relied in good faith on the thirty-day provision of 
the statute was not guilty of inexcusable neglect in 
failing to file a motion to dismiss within the time 
allowed by the rules.^^ 

Extension of time. Whether or not to allow a de¬ 
fendant to plead after the expiration of the time 
prescribed has been held to be a matter within the 
sound legal discretion of the federal court,^® and 
should not be permitted if prejudice to plaintiff may 
result therefrom^^ or where the question of the 
jurisdiction of the federal court is doubtful.^^ It 
has been held that a motion to remand extends the 
time for pleading to the next rule day after its 
determination."^® The court may refuse to vacate 
an order for extension of time where it appears 
that such order was properly granted for good 
cause.^'^ 


and declaration in attachment filed 
before expiration of term duringr 
which it was removed and before 
expiration of last day of term of 
state court to which it was returna¬ 
ble was timely under state law.—S. 
A. Lynch Enterprise Fmance Corpo¬ 
ration y. Dulion, supra. 

89 . U.S.—Dallas Oil & Refiningr Co. 
V. Washingrton Cotton Oil Co., D.C. 
Tex., 298 F. 949. 

Pilinsr of oomplaixLt essential 

Defendant, having removed attach¬ 
ment proceedings to federal court, 
held not required to plead, answer, 
or demur within thirty days after 
entry of certified copy of record, 
where no declaration or complaint 
had been filed within such time.—Du- 
lion V. S. A. Ljmch Enterprise Fi¬ 
nance Corporation, C.C.AGa., 58 F. 
2d 568, 82 A.L.R. 509, certiorari de¬ 
nied 52 act. 812, 285 U.S. 540, 76 iL. 
Ed. 938. 

30 . U.S.—-Dallas Oil & Refining Co. 
V. Washington Cotton Oil Co., D.C. 
Tex., 298 F. 949. 

31. U.S.—^Heidecker v. Red Star 
Line SS. Co., C.CJT.T.. 32 F. 706. 


32. U.S.—Judge v. Anderson, C.C. 
Minn., 19 F. 885. 

54 C.J. p 851 note 84. 

33. U.S.—Heidecker v. Red Star 
Line SS. Co., C.C.N.Y., 32 F. 706. 

54 C.J. p 351 note 85. 

34. U.S.—^Pelzer Mfg. Co. v. St. 
Paul F. & M. Ins. Co., C.C.S.C., 40 
F, 185. 

54 C.J. p 351 note 86. 

35. U.S.—Wilcox & Gibbs Guano Co. 
V. Phcenlx Ins, Co., C.C.S.C., 60 F. 
929. 

54 C.J. p 351 pote 87. 

36. U.S.—Wilcox & Gibbs Guano Co. 
V. Phoenix Ins. Co., supra. 

54 C.J. p 351 note 88. 

37. U.S.—^anoske v. Porter, C.CwA 
Ill., 64 F.2d 958. 

CkimputatiosL of time 
Time elapsing between removal of 
cause and filing of transcript did not 
count in determining when, under 
state statute, declaration must have 
been filed.—Janoske v. Porter, supra. 

38. U.S.—^Hamilton v. Fowler, C.C. 
Tenn., 83 F. 321. 

39. U.S.—^Phillips V. Manufacturers 
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Trust Co., C.C.AIdaho, 101 F.2d 
723. 

54 C.J. p 351 note 90. 

40. U.S.—^Phillips V. Manufacturers 
Trust Co., supra. 

41. U.S.—^Deane v. Michigan Proc¬ 
essed Foods, D.C.MiGh., 5 F.R.D. 
508. 

48. U.S.—^Deane v. Michigan Proc¬ 
essed Foods, supra. 

43. U.S.—^Deane v. Michigan Proc¬ 
essed Foods, supra. 

54 C.J. p 851 note 91. 

Solding that answer was timely 

filed was in effect an enlargement of 

time allowed for filing.—^De Santa v. 

Nehl Corp., C.A^.Y., 171 P.2d 696. 

44. U.S.—Wena Lumber Co. v. Con¬ 
tinental Lumber Co., D.C.Miss., 270 
F. 796. 

45. U.S.—Stock Yards Bank v. Na¬ 
tional Surety Corp., D.C.Ky., 42 F. 
Supp. 10. 

46. U.S.—^Bryce v. Southern R, Co., 
C.C.S.C., 129 F. 966. 

54 C.J. p 351 note 93. 

47. U.S.—Kuhn v. Pacific Mut. Life 



§§ 250-251 BEMOYAL 

§ 250. Proceeding on Law or Equity Side of 
Court 

Prior to the adoption of the Federal Rules of Civil 
Procedure^ proceedings on removal of a case to a federal 
court were had on the law or the equity side in accord¬ 
ance with the nature of the case. 

Prior to the adoption of the Federal Rules of 
Civil Procedure, proceedings in a federal court to 
which a cause had been removed from a state court 
were had on either the law or the equity side of the 
court as the essential nature of the cause and the 
relief demanded made necessar\’ and proper,^nd 
no stipulation of the parties could make a suit cogni¬ 
zable on the side of the court to which it did not 
properly belong.^^ An adequate remedy at law cre¬ 
ated by state statute and available in state courts 
could not oust the federal courts of jurisdiction in 
equity, as discussed in Equity § 25, nor was the rule 
different because the action had been removed from 
a state court,so and the rule that proceedings in the 
federal court should be on either the legal or 
equitable side in compliance with their nature ap¬ 
plied regardless of state legislation permitting the 
cause to be maintained on the other side in the state 
courtsA^ Where plaintiff proceeded, after removal, 
on the wrong side of the court, the proper practice 
ordinarily was to sustain a demurrer to his plead¬ 
ing, without prejudice to his right to replead on the 
other side,®2 or to dismiss his action or suit without 
prejudice if he failed to show a right to relief on 
the side of the coiirt to which he had removed the 
cause, 53 and, if judgment was given in his favor in 
proceedings on the wrong side, the circuit court of 
appeals, in reversing the judgment on that ground, 
could grant leave to apply for permission to amend 
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and to proceed in equityS^ or at law,55 as might 
be deemed proper, unless objection had been made 
and sustained in the lower court and plaintiff had 
refused to amend ;5 6 but where a suit removed to 
the equity side of the docket could not be main¬ 
tained there merely because plaintiff had an adequate 
remedy at law, the cause would not be dismissed or 
remanded, but would be transferred to the law side 
of the court.57 Where a suit was treated as 
equitable after removal, it became reviewable as 
equitable.58 

§ 251. Repleader and Recasting of Cause 

Under the Federal Rules of Civil Procedure, replead¬ 
ing is not necessary in a removed cause unless the court 
so orders. 

Under the Federal Rules of Civil Procedure, re¬ 
pleading is not necessary in a removed cause unless 
the court so orders,59 but pleadings filed after re¬ 
moval must conform to the federal rules.59 When 
an ordinary action at law is removed from a state 
court to a federal court, no other or different plead¬ 
ings are required in the federal court than in the 
state court, and repleading is unnecessary;51 but 
where the cause, although cognizable at law, was 
brought in an equity court of the state, under legis¬ 
lation permitting such practice, it has been held that 
plaintiff must replead, after removal, according to 
the forms of a court of law.52 Whether causes 
have been improperly joined is a matter for deci¬ 
sion by the federal court after removal from the 
state court,53 and, where it decides that there has 
been an improper joinder, it may require plaintiff 
to recast his pleadings in separate suits.54 

Prior to the adoption of the Federal Rules of 


Ins. Co. of California, D.CN.T., 37 
F.Supp. 100. 

48- U.S.—^Pish V. Kennamer, C.C.A. 
10, 37 F.2d 243, cert*orari denied 
60 S.Ct 350, 281 U.S. 744, 74 L..Ed. 
1157. 

54 C.J. p 351 note 94. 

49. U.S.—North Alabama Dev. Co. v. 
Orman, Ala., 65 P. 18, 6 C.C.A. 22, 
petition denied 71 F. 764, 18 C.C. 
A. 300. 

Sa U.S.—Elliott V. Shuler, C.C.N.C.. 
50 F. 454. 

21 C.J. p 28 note 61—26 C.J. p 827 
note 12. 

51. U.S.—City of Knoxville v. South¬ 
ern Pav. Constr. Co., D.C.Tenn., 
220 F. 236. 

64 C.J. p 351 note 95. 

SSL U.S.—Bacon v. Felt, C.C.Iowa, 38 
F. 870. 

54 CJ, p 351 note 97. 

53. U.S.—^Union Stockyards Co* y. 


Nashville Packing Co., Tenn., 140 
F. 701, 72 C.C.A. 196. 

54. U.S.—Dancel v. Goodyear Shoe 
Mach. Co., C.C.N.T., 137 F. 157, 
affl.med 144 F. 679, 75 C.C.A. 373, 
certiorari denied 26 S.Ct. 765, 202 
U.S. 619, 50 L.Ed. 1174—Goodyear 
Shoe Mach. Co. v. Dancel, N.Y., 119 
P. 692, 66 C.C.A. 300. 

55. U.S.—^McConnell v. Provident 
Sav. Li. Assur. Soc., Tenn., 69 F. 
113, 16 C.C.A 172, reheard 92 F. 
769, 84 C.C.A. 663—^Bacon v. Pelt, 
C.C.Iowa, 38 F. 870. 

56. U.S.—^Fletcher v. Burt, Ohio, 126 
P. 619, 63 C.aA. 201. 

57- U.S.—^Kellogg v. Schaueble, D.C. 
Miss., 273 F. 1012. 

54 C.J*. p 353 note 5. 

Sa U.S.—Quality Realty Co. v. Wa- 
bajsh Ry. Co., C.C.A.MO., 60 F.2d 
1051. 


59. U.S.—Wild V. Knudsen, D.C. 
Tenn., 1 P.R.D. 646. 

60. U.S.—Geist V. Prudential Ins. 
Co, of America, D.C.Pa., 35 F.Supp. 
790—^"lld V. Knudsen, D.C.Tenn., 
1 P.R.D. 646. 

Where party relies on res Judicata 
following removal of a case from 
the slate court, he should so plead 
in the federal court.—^Abraham Land 
& Mineral Co. v. Marble Sav. Bank, 
D.C.La., 35 F.Supp. 500. 

61. U.S.—Murphy v. B. I. Du Pont 
De Nemours & Co., D.C.Pa., 26 P. 
Supp. 999. 

64 C.J. p 352 note 7. 

62. U.S.—Whittenton Mfg. Co. v. 
Memphis & O. R. Packet Co., C.C. 
Tenn., 19 F. 273. 

63. U.S.—^Booth V. Merchants Nat, 
Bank of Brownsville, C.C.A.Tex., 
100 F.2d 478. 

64. U.S.—Booth V, Merchants Nat. 
Bank of Brownsville, supra. 
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Civil Procedure, in an equitable suit, if plaintiff’s 
pleading was in the usual form of a bill in equity, 
even though not in strict accordance with the 
former federal equity rules, a repleader was not 
necessary,65 although it was said to be the better 
practice ;66 but if the pleading was not in form a 
proper bill in equity, and relief could not be afforded 
except on the equity side of the federal court, a 
repleader was requirecL67 Where legal and equita¬ 
ble grounds of relief were united in one suit in 
the state court, it was necessary that it be recast, 
after removal, into two causes, and a repleader was 
accordingly necessary.68 When a cause was so re¬ 
cast and divided into two causes, neither of them 
was deemed to constitute a new suit, but each was 
treated as a continuation of that which was re¬ 
moved and neither of such causes was abandoned 
by the severance, but both remained on their respec¬ 
tive sides of the docket.^® 

Mode of procuring repleader. The necessity of a 
repleader may be raised by a motion for a replead- 
er7l or by a demurrer,72 but not, it seems, by a 
motion to remand.73 

If repleader was not had, where it was necessar}* 
or proper, so much of the pleadings as presented 
matters not cognizable on that side of the federal 


court to Tvhich the cause had been removed would 
be stricken or disregarded, without prejudice to its 
presentation in a new action or suit74 If, however, 
the court proceeded with the cause without any 
repleader or recasting of the cause being had and 
without objection, a judgment rendered by it was 
not void or subject to collateral attack 75 

§ 252. Waiver of Objections to Jurisdiction 
or Service of Process of State Court 

The removal of a cause from a state to a federal 
court, or the filing of a petition for removal, does not 
constitute a waiver of objections to the jurisdiction based 
on lack of service or defective service of process In the 
state court. There is disagreement among the authori¬ 
ties as to whether want of venue is waived by removal. 

In view of the rule that the filing of, or joinder 
in, a petition for the removal of a cause from a 
state to a federal court does not amount to a gen¬ 
eral appearance in the cause, as discussed in Ap¬ 
pearances § 12 1, the removal of a cause from a 
state to a federal co-urt, or the filing of a petition 
for removal, does not constitute a waiver of objec¬ 
tions to the jurisdiction based on lack of service or 
defective service of process in the state court,76 the 
issue of the validity of service of process in the 
state court survives removal to the federal court,77 


65. U.S.—Dancel v. United Shoe 
Mach. Co., C.C.N.T., 120 F. 839. 

54 C.J. p 352 note 9. 

66. U.S.—^Dancel v. United Shoe 
Mach. Co., supra. 

67. U.S.—^Benedict v. Hall, D.C.Iowa, 
267 F. 1013, 

54 C.J. p 352 note 11. 

68. U.S.—Wllmlngrton Cape Pear 
Corporation v. Cape Fear Hotel 
Co., C.C.A.N.C., 46 P.2d 430--Strick- 
er Land & Timber Co. v. Hogue, 
D.C.La., 7 F.Supp. 1002. 

54 C.J. p 352 note 12. 

69. U.S.—^Utah-Nevada Co. v. Ue 
Lamar, Cal., 145 F. 605, 76 C.CJL 
1 . 

54 C.J. p 352 note 14. 

70. U.S.—^Plsk V. Union Pac. R. Co., 

C.C.N.V,, 9 P.Cas.No.4,829, 8 

Blatchf. 299. 

54 C.J. p 352 note 15. 

71. U.S.—-Whittenton Mfg. Co. v. 
Memphis & O. R. Packet Co., C.C. 
Tenn., 19 F. 273. 

72. U.S.—Perkins v. Hendryx, C.C. 
Mass., 23 P. 418—^Benedict v. Wil¬ 
liams, C.C.N.Y.. 11 F. 647. 

73. U.S.—^Ladd v. West, C.C.N.H., 65 
F. 853. 

74. U.S.—^Lacroix v. Lyons, C.C.Lia., 
27 F. 403. 

54 O.J. p 352 note 19. 

75. U.S.—Hatcher y. Hendrle & 


Bolthoff Mfg. & Supply Co., Colo., 
183 P. 267, 68 C-C-A. 19. 

76. U.S,—^Bomze v. Nardls Sports¬ 
wear, C.C.A.N.Y., 165 P.2d 33— 
Phillips V. Manufacturers Trust 
Co., C.C.A.Idaho, 101 P.2d 723— 
Tennessee Valley Authority v. Ten¬ 
nessee Electric Power Co., C.CA- 
Tenn., 90 P.2d 885, certiorari de¬ 
nied 67 S,Ct 945, 301 U.S. 710, 81 
L.Ed. 1363—Hlsel v. Chrysler Corp., 
D.C.MO., 90 F.Supp. 655—^Maloney 
V. lowa-Illinois Gas & Elect Co., 
D.aiowa^ 88 F.Supp. 686—Wede¬ 
kind V. McDonald,‘B.C-Pla., 82 F. 
Supp. 678—^LafCoon v. J. M. Parrin 
& Co., D.C.MO., 67 F.Supp. 908— 
Knoop V. Anderson, D.CXIowa, 71 
F.Supp. 832—Pioneer Utilities Corp. 
V. Scott-TTewcomb, Inc., D.C.N.Y., 
26 F.Supp. 616—Southern Lands v. 
Henderson, D.C.La., 24 F.Supp. 
835—^Bergstedt v. Keff, D.C.La., 17 
F.Supp. 763. 

Express exoeptioa. 

In suit filed in state court, for 
specific performance of alleged op¬ 
tion to purchase realty and for an 
accounting of rents and revenues, 
where defendants removed cause to 
federal court on ground of diverse 
citizenship, defendants, in accepting 
service on plaintiffs* amended bill 
which was filed aJPter removal, did 
not thereby waive objections to per¬ 
sonal jurisdiction of federal court 
where defendants had expressly ex¬ 
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cepted to such court’s Jurisdiction.— 
Southern Lands v. Henderson, D.C. 
La., 24 F.Supp. 835. 

77. U.S.—^De Santa v. Nehl Corp., D. 
CJ^.Y., 81 F.Supp. 637, affirmed, C. 
A-, 171 F.2d 696—Harrison v. Stef¬ 
fen, D.C.Ky., 61 F.Supp. 226—Sad¬ 
ler V. Pennsylvania Refining Co., 
D.C.S.C., 33 F.Supp. 414. 

Challenging jnsisdiotion in federal 
court 

(1) Challenge to jurisdiction of 
state court from which case was re¬ 
moved, as well as sufficiency of serv¬ 
ice of its mesne process, may be as¬ 
serted in the federal tribunal.—West¬ 
ern Smelting & Refining Co. v. Penn¬ 
sylvania R. Co., D.C.Neb., 81 F.Supp. 
494. 

(2) Right to challenge jurisdiction 
or invite discretion of court to dis¬ 
miss action is not waived or forfeit¬ 
ed by removal from state to federal 
court.—^Heine v. New York Life Ins. 
Co.. C.C.AOr., 60 P.2d 382, followed 
in, C.'C.A, Herrmann v. New York 
Life Ins. Co., 60 F.2d 387. 

Duty to consider ffaffidency of proo- 
ess 

Where action was removed from 
state court to federal district court, 
such court on proper motion was 
required to consider sufficiency of 
the process to determine whether de¬ 
fendant was properly before the 
court—Harrison v. StcCfen, D.CXKy., 
51 F.Supp. 225. 
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and the provision of the statutes that after removal 
'‘the cause shall proceed*' in the federal court does 
not affect the removing party’s rights in this re¬ 
spect On the other hand, the removing party 
is precluded from objecting to the right of the 
federal court to proceed where he has waived ob¬ 
jections to the jurisdiction of the state court based 
on defects in process or the service thereof by enter¬ 
ing a general appearance in the federal court after 
the cause has been removed thereto,^ ^ or by filing 
an answer or otherwise pleading to the merits,^® al¬ 
though as to the last proposition there is also au¬ 
thority to the contrary.81 

Irregularities in the removal procedure are sub¬ 
ject to waiver Ity appearance and litigation in the 
federal court.^^ 

Venue, It has been judicially recognized that 
there is some disagreement among the authorities as 
to whether want of venue is waived by removal of 
a case from a state to a federal court.S3 Some au¬ 
thorities hold that want of venue is waived by re¬ 
moval of a case to the federal court,or by the 


attempted removal thereof;^® but other authorities 
hold that removal does not constitute a waiver of 
objections based on want of venue,^® and that if 
the state court lacks venue the federal court may 
not acquire venue of the case on its removal.®^ It 
has been said in support of the latter view that 
when a defendant removes an action from a state 
to a federal court he waives nothing, but merely ex¬ 
ercises a privilege unconditionally conferred by 
statute,®® and that, since the federal district court 
to which he must remove the case is fixed by law, 
he has no choice in its selection and that without 
the opportunity to exercise a voluntary choice there 
can be no waiver.®® 

§ 253. EflFect of Acts of, and Proceedings in„ 
State Court before Removal 

On removal of a cause from a state to a federal 
court the proceedings already had in the state court 
stand as though had in the federal court. 

On removal of a cause from a state to a federal 
court the proceedings already had in the state court 
stand as though had in the federal court,®® the 


Subject matter and person 
All points relating to state juris¬ 
diction with respect to both subject 
matter and to person may be raised 
after removal of a case from state 
court to federal court.—^Milburn v. 
Proctor Trust Co., D.C La, 54 F. 
Supp. 989—Griffith v. Enochs, D.C. 
La., 43 F.Supp. 352—^Abraham Land 
& Mineral Co. v. Marble Sav. Bank, 
D.C.La., 35 F.Supp. 500. 

Validity of attachment 
Where service of process on non¬ 
resident defendant in suit commenc¬ 
ed in state court was had by means 
of an attachment and defendant, aft¬ 
er procuring removal of cause to 
federal court, moved to dismiss for 
lack of Jurisdiction in that property 
attached allegedly did not belong to 
defendant, it was duty of district 
court to pass on validity of the at¬ 
tachment, and, if attachment was 
void, to dismiss the suit.—Simmons 
V. Simmons, D.C.S.C., 41 F.Supp. 546 
78. tX.S.—^Pteeman v. Bee Machine 
Co., Mass., 63 S.Ct 1146, 319 U.S. 
448, 87 L.Ed. 1509, rehearing de¬ 
nied 64 S.Ct. 27, 320 U.S. 809, 88 
L.Ed. 489. 

54 C.J. p 352 note 24. 

79- U.S.—^Texas & P. H. Co. v. Hill, 
Tex., 36 S.Ct. 675, 237 U.S. 208, 
59 L.Ed. 918. 

80. U.S.—^Texas & P. R. Co. v. Hill, 
supra. 

54 C.J. p 353 note 26. 

8L Arlz.—D. W. Onan & Sons v. 
Superior Court, Santa Cruz Coun¬ 
ty, 179 P.2d 243, 65 Ariz. 255. 

88. U.S.—Scroggin Farms Corp. v. 


McFadden, C.C.A.Ark., 165 F.2d 

10 . 

Failure to join other defendants in 
removal petition 

US.—Scroggin Farms Corp. v. Mc¬ 
Fadden, supra. 

83. U.S.—Greenberg v. Glannini, C. 
C.A.N.T., 140 F.2d 660, 162 A.L.R. 
966. 

84. U.S.—^Tennessee Valley Authori¬ 
ty V. Tennessee Electric Power Co., 
C.C.A.Tenn,, 90 F.2d 886, certiorari 
denied 67 S.Ct. 945, 301 U.S. 710, 
81 L.Ed. 1363—Cucciarre v. New 
York Cent. & H. R. R. Co., Ill., 163 
F. 38, 90 C.C.A. 220—De Valle Da 
Costa V. Southern Paa Co., C.C. 
Mass., 160 F. 216, reversed on other 
grounds Viscount De Valle Da Cos¬ 
ta v. Southern Pac. Co., 176 F. 843, 
100 C.C.A. 313, certiorari denied 30 
act. 696, 217 U.S. 606, 64 L.Ed. 900 
—^Magelssen v. Hale, D.C.Mo., 81 F. 
Supp. 138—Siegel v. Waynesboro 
Knittmg Co., D.C.N.T., 7 F.Supp. 
693. 

Conclusive waiver 
Removal of action is conclusive 
waiver of venue.—Goetz v. Inter¬ 
lake S. S. Co., D.C.N.T., 47 F.2d 763. 
Aotnal removal 

The filing of a petition for remov¬ 
al is not such an appearance in the 
state court as to waive defendant’s 
exception to its Jurisdiction, based 
on the claim that he was not a res¬ 
ident of the county wherein the ac¬ 
tion was brought, but was a resi¬ 
dent of a different county in the 
state, and had the petition for re¬ 
moval been unsuccessful the point 
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would not have been waived; but 
where the petition was successful, 
the actual removal of the case to> 
the federal court operated to give it 
Jurisdiction and was a waiver or re¬ 
linquishment of the point.—-Hinds v. 
Keith, Ala., 67 r.2d 10, 6 C.C.A, 231. 

85. U.S.—Goetz v. Interlake S. S’. 
Co., D.C.N.T., 47 F.2d 763. 

86. U.S.—^Moss V. Atlantic Coast 
Line R Co., D.C.N.T., 67 F.Supp. 
38, reversed on other grounds, 
C.C.A., 167 F.2d 1006, certiorari 
denied 67 S.Ct. 980, 330 U.S. 839, 91 
L.Ed. 1286—^Lalfoon v. J. M. Far- 
rm & Co., D.CMo., 57 F.Supp. 908 
—^Bergstedt v. Neff, D.C.La., 17 F. 
Supp. 753. 

Fetitioa for removal regarded as 
special appearance 

U.S.—^Flowers v. .ffitna Cas. & Sur. 
Co., C.C.A.Tenn., 163 F.2d 411—Vil- 
lard V. U. S. Shipping Board 
Emergency Fleet Corporation, D. 
C.N.T., 1 F.2d 570—Atianza v. U. 
S. Shipping Board Emergency 
B^eet Corporation, D.C.N.Y., 299 

F. 976—Caceres v. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, D.C.N.Y., 299 F. 968. 

87. U.S.—Gutensohn v. Kansas City 
Southern Ry. Co., CCJLMo., 140 
F.2d 960. 

88. U.S.—Greenberg v. Giannini, C. 
C.A.N.Y., 140 F.2d 560, 162 A.L.R. 
966. 

89. U.S.—Greenberg v. Giannini, su¬ 
pra. 

90. U.S.—Goade v. Vollrath, D.C¬ 
Mo., 81 F.Supp. 971. 

54 C.J. p 849 note 62. 
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federal court takes the cause at the point where the 
state court left off,^i and a presumption of regularity 
attaches to the proceedings had in the state court.92 
If the state court has properly acquired jurisdiction 
of the cause by a method authorized by state laws, 
and if such method is not repugnant to the federal 
Constitution and laws or to natural justice, after 
removal the federal court will recognize the juris¬ 
diction so obtained,93 even though the method em¬ 
ployed may be contrary to the policy pursued in the 
federal courts.94 

§ 254, —;— Orders and Decisions 

Removal of a case from a state court to a federal 
court does not vacate Judgments and orders theretofore 
entered by the state court, although m a proper case the 
federal court may vacate or modify the orders or deci¬ 
sions of the state court. 

The removal of a cause from a state court to a 
federal court does not vacate any orders or de¬ 
cisions previously made in the cause by the state 
court, but, under the express provisions of the stat¬ 
ute, 28 U.S.C.A. § 14S0, they remain in full force 
and effect^® until dissolved or modified by the fed¬ 
eral court.96 The federal court ordinarily will treat 
such an order or decision as conclusive on itself and 
on the parties to the same extent that it would have 
concluded the parties and the state court if the 


cause had remained therein.37 An order or decision 
of a state court has the same effect as though en¬ 
tered in the federal court to which the case is re¬ 
moved,®* but has no greater effect,®® and on removal 
ordinarily the federal court has power to reopen 
the judgment of the state court and to enter such 
judgment as to the federal court may seem just and 
proper.! Thus the federal court may permit a 
question on which the state court has theretofore 
ruled to be reopened, and may modify or set aside 
the order made, if it is satisfied that such court was 
mistaken in its ruling or decision;® and where the 
matter relates to the service of the original process 
of the state court, and consequently affects the 
jurisdiction of the federal court, it may determine 
the question for itself, regardless of the decision of 
the state court.® 

A decision of a state appellate court ordering a. 
new trial is not res judicata or the law of the case 
on a subsequent removal of the cause to the federal 
court, particularly where new parties have been in¬ 
troduced in the cause since the decision.^ It has 
also been held that a decision of a state appellate 
court reversing a judgment sustaining a demurrer 
to the complaint is not res judicata of a defense 
asserted in an answer filed in the federal court after 
removal,® but that such decision merely determines 


Operation and effect of removal in 
general see supra $9 237-241. 
Status of cause in federal court in 
general see supra S 247. 

Valid servioe of process in state 
court is not invalidated by the sub¬ 
sequent removal of the case to the 
federal court.—Toledo, P. & W. R. 
R. V. Stover, D.C.I11., 60 F.Supp. 687. 

91. U.S.—«Wichlta Royalty Co. v. 
City Nat Bank of Wichita Palls, 
C.C.A.Tex., 95 F.2d 671, rehearing 
denied 97 F.2d 249, affirmed 59 S. 
Ct 420, S06 U.S. 103, 83 KEd. 515 
—^McDonnell v. Wasemniller, C.C.A. 
Neb., 74 F.2d 320—Goade v. Voll- 
rath, D.C.MO., 81 F.Supp. 971—Ger- 
showitz V. Lane Cotton Mills, D.C. 
Tex., 21 F.Supp. 579. 

54 C.J. p 349 note 63. 

Buliugs as to admissibility of evU 
denoe were held to govern.—Wiener 
V. Mutual Life Ins. Co. of N. Y., D. 
aMo., 4 P.R.D. 368. 

92. U.S.—^Heydemann v. Westing- 
house Electric Mfg. Co., C.C.A.N.T., 
80 F.2d 837. 

93. U.S.—Ooade v. Vollrath. D.C. 
Mo., 81 F.Supp. 971. 

94. U.S.—Goade v. Vollrath, supra. 
ServlxLg nonresident during voluntary 

attendance as witness 
U.S.—Goade v. Vollrath, supra. 

95. U.S.—^Duncan v. Gegan, La., 101 
U.S. 810, 26 L.Ed. 875. 


Tex.—^Ha,re & Chase, Inc. v. Dunton, 
C1V.APP., 8 S.W.2d 315. 

96. U.S—Wichita Royalty Co. v. 
City Nat Bank of Wichita Falls, 
C.C.A.Tex., 96 F.2d 671, rehearing 
denied 97 P.2d 249, affirmed 69 S. 
Ct 420, 306 U.S. 103, 83 L.Ed. 515. 

Buie applied in state court 
Nonresident defendant’s removal 
of case to federal court after dis¬ 
missal of resident defendant as a 
party did not deprive supreme court 
of Jurisdiction to entertain appeal 
from order of dismissal, since trial 
court in ordering dismissal was pass¬ 
ing on meaning and effect of state 
statutes wherein federal courts must 
follow holding of state court, so that 
rule that transfer of suit from state 
to federal court does not vacate what 
was done in state court prior to re¬ 
moval would apply.—^Mid South Pav¬ 
ing Ca V. State Highway Commis¬ 
sion, 20 So.2d 834, 197 Miss. 751. 

97. U.S.—Gibson Coal & Coke Co. v. 
Allen, C.C.A.Ky., 280 F, 28. 

64 C.J. p 353 note 30. 

98. U.S.—Saveli v. Southern Ry. 
Co.. C.C.A.Ga, 93 P.2d 377. 114 
A.L.R. 1261. 

Order contemplating further orders 
Order of state court that final dis¬ 
position of deposited stock was sub¬ 
ject to further order of court had 
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same force as though entered in fed¬ 
eral court to which cause was re¬ 
moved.—Taylor v. Scarborough, D.C. 
N.T., 66 P.2d 281. 

99. U.S.—Saveli v. Southern Ry. Co., 
C.C.A.Ga., 93 P.2d 377, 114 A.L.R. 
1261. 

1. U.S.—Saveli v. Southern Ry. Co., 
supra. 

Default judgment 

On removal of a cause after entry 
of a default judgment in the state 
court, the federal court has power 
to set aside such judgment for good 
cause.—^Miners Sav. Bank of Pltts- 
ton. Pa. V. U. S., D.CjPa., 63 F.Supp. 
305. 

2. U.S.—^Dlcks-David Co. v. Edward 
Maurer Co., D.C.N.J., 279 F. 281. 

54 C.J. p 353 note 31. 

3. U.S.—General Inv. Co. v. XAke 
Shore & M. S. R. Co., Ohio, 43 S. 
Ct 106. 260 U.S. 261, 67 L.Bd. 244. 

54 C.J. p 353 note 32. 

What law governs see supra $ 247 b. 

4. U.S.—Wichita Royalty Co. v. City 
Nat Bank of Wichita Falls, C.C.A. 
Tex., 95 F.2d 671, rehearing denied 
97 F.2d 249, affirmed 69 S.Ct 420, 
306 U.S. 103, 83 L.Ed. 615. 

5. U.S.—Hager v. Hanover Fire Ins 
Co. of N. Y., D.C.MO., 64 F.Supp. 
949. 
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the law of the case,® that the doctrine of the law 
of the case is not the same as the doctrine of res 
judicata,7 and that the decision of the state high 
court, while binding on the federal court to the 
extent that it determined that plaintiff’s complaint 
states a cause of action,® nevertheless leaves the fed¬ 
eral court with the duty of determining the suffi¬ 
ciency of the allegations of an answer filed after 
removal to state a valid defense to the action.® 
On the other hand, the federal court on remo\ral 
lacks the same power to overrule a judgment of 
the highest court of a state as that court would 
have had to overrule its own judgment.^® 

Renewal of motion denied by state court. Where 
a motion was denied by a -state court previous to the 
removal of the cause, leave to renew such motion 
should be procured from the federal court, after re¬ 
moval, before so doing.^i Such leave should not 
be granted except on such a showing as would 
justify a rehearing or reargument under the practice 
of the state court from which the cause was re- 
moved.i® 

Setting aside order. An order entered irregular¬ 
ly, as prematurely or without proper notice, by a 
state court before the removal of the cause may be 
set aside by the federal court on motion of a party 
prejudiced thereby.^® 

§ 255. - Attachments, Delivery Bonds, 

and Security Given or Taken 

Under the removal statutes all attachments and se¬ 
questrations levied or effected, and all bonds, undertak¬ 
ings, and security given or taken in the state court be- 

6. U.S.—^Hag-er v. Hanover 3?^re Ins. 

Co. of N. T., supra. 

7. XJ S.—^Hager v. Hanover Fire Ins. 

Co. of N. T., supra. 

8. U.S.—^Hager v. Hanover Fire Ins. 

Co. of N. Y., supra. 

8. U.S.—^Hager v. Hanover Fire Ins. 

Co. of N. T., supra. 

10. U.S.—^Moore v. Illinois Cent. R. 

Co.. Miss., 61 S.Ct. 754, 312 U.S. 

630, 35 L.Ed. 1089. 

11. U.S.—^Denison v. Shawmut Min. 

Co.. C.C.N.Y., 124 F. 860. 

54 C.J. p 853 note 35. 

12. U.S.—^Denison v. Shawmut Min. 

Co., supra. 

13. Tex.—Hare & Chase, Inc. v. 

I>unton. Civ.App., 8 S.W.2d 315. 

14 . U.S.—Rorick v. Devon Syndi¬ 
cate, 69 S.Ct 877, 307 U.S. 299, 83 
D.Ed. 1303, rehearing denied 59 S. 

Ct. 1041, 307 U.S. 650, 83 L.Ed. 1529 
—Sabine State Bonk & Trust Co. 

V. Schoonmaker, D.CLa., 

Supp. 441—Gershowitz v. Lane Cot¬ 
ton Mills. D,C.Tex., 21 P.Supp. 579. 

54 CJ. p 354 note 40. 


fore the removal remain In force and effectual unless 
and until they are set aside, dissolved, or modified by 
the federal court. 

Under the express provisions of the statutes relat¬ 
ing to the removal of causes from a state court to 
a federal court, 28 U.S.C.A. § 1450, all attachments 
and sequestrations levied or effected, and all bonds, 
undertakings, and security given or taken in the 
state court before the removal remain in force and 
effectual unless and until they are set aside, dis¬ 
solved, or modified by the federal court,!^ even 
though, in the case of an attachment, the federal 
court could not originally have issued the writ;^® 
and the federal court may authorize its marshal to 
take into hi-s custody property held by the sheriff 
under process issued from the state court before the 
removal.!® Where the jurisdiction of the state 
court was validly acquired, under the state laws 
and practice, by attachment, without personal serv¬ 
ice, the jurisdiction of the federal court to which 
the cause has been properly removed is likewise 
valid,! 7 even though the federal court could not 
originally have acquired juri-sdiction in sudi man¬ 
ner;!® and in such case the federal court may 
cause process to be served by publication in ac¬ 
cordance with a state statute providing therefor.!® 
Denial of motions to quash and to dissolve an at¬ 
tachment in an action removed to the federal court 
should be noted by the clerk on his docket®® 

Sureties on a delivery bond or other forthcoming 
bond given or taken in the state court remain liable 
thereon, notwithstanding the removal.®! The surety 
is entitled to his day in court on the question of his 
liability on the bond.®® 


63 F. 


Assnsuptioii as to defendaiit’s inter¬ 
est 

On motions to quash, and dissolve 
attachments In action removed to 
federal court from state court, it 
must be assumed that attachment 
was levied on property in which de¬ 
fendant had an interest.—^Panhandle 
Eastern Pipe Line Co. v. Parish, D. 
C.Kan., 6 F.R.D. 340. 

Discretioii to determine fomm 
XMiere cause was removed from 
state court and original attachment 
bond -was filed by plaintiff in that 
court, the question regarding the 
forum having Jurisdiction of defend¬ 
ants* proceeding to recover under 
bond was question entirely governed 
by discretion of federal district 
court.—^Kehaya v. Axton, D.C.N.Y., 
32 F.Supp. 273. 

15. U.S.—Sullivan v. Canadian Pac. 

Ry. Co., D.C.Mass., 22 F.Supp. 95. 
54 C.J. p 354 note 41^—6 C.J. p 95 
note 16. 

Power of federal court to issue writ 
of attachment in removed cause 
see supra § 247, 


16. U.S.—^Friedman v. Israel, C.C. 
La, 26 P. 801. 

54 C.J. p 354 note 42. 

17. U.S.—‘Purdy v. Wallace Muller 
& Co., C.C.Mass., 81 P. 513. 

18. U.S.—Purdy v. Wallace Muller 
& Co., supra 

What law governs as to validity of 
attachment see supra § 247 b. 

19. U.S.—Clark v. Wells, Mont., 27 
S.Ct. 43, 203 U.S. 164, 51 L.Ed. 138. 

54 C.J. p 354 note 46. 

20. U.S.—^Panhandle Eastern Pipe 
Line Co. v. Parish, D.aKan., 6 P. 
R.D. 340. 

21. Iowa—^Ramsey v. Coolbaugh, 13 
Iowa 164. 

W.Va—State v. Peck, 9 S.B. 919, 32 
W.Va 606. 

22. U.S.—Kehaya v. Axton, D.CJNT. 
Y., 32 P.Supp. 273. 

Ohjeotion to Juzisdlotioxi. 

Where cause was removed from 
state court and original attachment 
bond was filed by plaintiff in that 
court, surety on bond by objecting 
to summary Jurisdiction qf fc^Lqral 


ms 
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Abatement or dissolution of attachment A party 
prejudiced by an unauthorized or improper attach¬ 
ment issued by a state court may procure its abate¬ 
ment or dissolution on motion to the federal court 
made after removal of the cause.^^ On removal 
the federal court has jurisdiction to entertain a 
motion for an order vacating an attachment issued 
in the state court even though no such motion was 
made in the state courL^^ 

§ 256. -Injunctions 

An Injunction granted by the state court remains In 
effect after removal unless the federal court dissolves 
It. 

Under the express provisions of the statutes relat¬ 
ing to the removal of causes from a state court to a 
federal court, 28 U.S.C.A § 1450, a valid injunction 
granted by the state court before the removal re¬ 
mains in force thereafter until it is dissolved,25 
even though it is one which the federal court could 
not originally have granted,^^ except, it has been 
held, an injunction granted before the filing of the 
bill in the state court.27 

§ 257. -Receiverships 

An order of the state court appointing a receiver 
survives a removal of the cause, but the federal court 
may replace such receiver with one of Its own appoint¬ 
ment. 

On removal of a cause to a federal court, an order 
of the state court appointing a receiver, 2 8 and the 
powers thereby conferred,^^ remain in full force 


and effect until dissolved or modified by order of 
the federal court In other words, a receiver ap¬ 
pointed by a state court remains in possession and 
in office after the removal of the cause to a fed¬ 
eral court^o The receiver becomes the officer of the 
federal court,subject to its orders,®^ and he may 
be required to account in the federal courts® The 
federal court may remove or discharge a receiver 
appointed by the state court before removal®^ and 
appoint its own receiver,35 and by appointment of 
its own receiver the federal court in effect removes 
the receiver appointed by the state court.®® Where 
a motion for a discharge had been made to, and 
denied by, the state court prior to the removal, 
the federal court should not thereafter grant a sim¬ 
ilar application without any additional evidence or 
showing, in view of the rule, discussed supra § 
254, that orders and decisions of the state court 
will be treated by the federal court as conclusive to 
the same extent as though the cause had remained in 
the state court. 

§ 258. - Contempt Proceedings 

The pendency of contempt proceedings In the state 
court does not preclude removal of a case, but the fed¬ 
eral court lacks authority to hear or determine such 
proceedings or to punish for a contempt committed be¬ 
fore the removal. 

While the pendency in a state court of contempt 
proceedings founded on violation of an order of such 
court in a cause pending therein does not preclude or 
delay the removal of the cause to a federal court,®® 


district court to allow defendants’ 
claim under bond in effect asked for 
Its day in court on its liability under 
attachment bond and was entitled 
to have its day in court thereon.— 
Kehaya v. Axton, supra. 

23. U.S.—Corbitt V. Farmers’ Bank 

of Delaware, C.O.Ya., 114 F. 602. 

24. U.S.—^Hotchner v. Barrymore, D. 

C.N.Y., 81 F.Supp. 928. 

Sufficiency of papers to support at¬ 
tachment 

In action on written contract to 
pay for legral services, wherein war¬ 
rant of attachment was Issued prior 
to removal from state court, papers 
on which writ was ffranted were not 
insufficient because copy of contract 
was not attached either to complaint 
or to affidavit on which warrant was 
granted, where it appeared that copy 
of contract was made part of plead¬ 
ings in prior action so that defend¬ 
ant knew exactly what contract was, 
and judge of state court had direct¬ 
ed plaintiffs not to incorporate con¬ 
tract in their papers in order to 
spare defendant embarrassment.— 
Hotc^er v. Barrymore, supra. 


25. U.S,—^Trautwein v. Moreno Mut. 

Irr. Co., C.C.A.Cal., 22 F.2d 874. 

54 C.!*. p 354 note 52. 

Granting, continuing, or dissolving 
injunction see infra § 265. 
ge. U.S.—^Eureka & K. R. R. Co. v. 
California & 5T. R. Co., C.C.Cal., 
103 F. 897, affirmed 109 P. 609, 48 
aC.A. 617. 

54 C.jr. p 854 note 58. 

27. U.S.—^McLeod v. Dimcan, C.C. 
Mich., 16 F.Cas.3<To.8,898, 5 McLean 
842. 

23. U.S.—Coyle v. Skirvin, CCA. 
Okl., 124 P.2d 934, certiorari de¬ 
nied 62 S,Ct 1044, 316 U.S. 673, 
86 L.Ed. 1748—Colorado Wool Mar¬ 
keting Ass’n V. Monaghan, C.C.A. 
Colo., 66 F.2d 313. 

29. U.S.—Coyle v. Skirvin, C.C.A. 
Okl., 124 F.2d 934, certiorari de¬ 
nied 62 S.Ct 1044, 816 U.S. 673, 
86 L.Ed. 1748—Colorado Y7ool Mar¬ 
keting Ass’n V. Monaghan, C.C.A. 
Colo.. 66 F.2d 313. 

30. U.S.—^Finney V. Continental Bak¬ 
ing & Millmg Cprp., D.aind., 17 
F.2d 107. 

64 C-J*. P 354 note 61, 
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31. U.S.—Mack V. Jones, C.C.Tenn., 
31 F. 189. 

32. U.S.—Drainage Dist No. 17 of 
Mississippi County, Ark., v. Guard¬ 
ian Trust Co., C.C.A.Ark., 52 P.2d 
579, certiorari denied 52 S.Ct. 197, 
284 U.S. 680, 76 L.Ed. 575. 

33. U.S.—^Finney v. Continental Bak¬ 
ing & Mmrng Corp.. D.C.Ind., 17 F. 
2d 107. 

54 C.J. p 354 note 62. 

34. U.S.—^Bryant v. Thompson, C.C. 
Iowa, 27 P. 881—Texas & St. L. 
R. Co. V. Rust, aCArk., 17 F. 275, 
5 McCrary 348. 

35. - U.S.—Drainage Dist No. 17 of 
Mississippi County, Ark., v. Guard¬ 
ian Trust Co., C.C.A.Ark., 62 F.2d 
679, certiorari denied 62 S.Ct. 197, 
284 U.S. 680, 76 L.Ed. 575. 

36. U.S.—Drainage Dist. No. 17 of 
Mississippi County, Ark., v. Guard¬ 
ian Trust Co., supra. 

37. U.S.—^Bryant v. Thompson, C.CS. 
Iowa, 27 F. 881. 

38. U.S.—Voorhees v. Albright, CC. 
N.J., 28 F.Cas.No.16.999. 
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the court to which the cause is removed has no au¬ 
thority to hear or determine such proceedings or to 
punish a party for such contempt committed before 
the removal,39 and the state court retains jurisdic¬ 
tion for such purpose.^® Where, however, prior to 
the removal the state court has determined contempt 
proceedings and entered an order therein, the fed¬ 
eral court to -which the principal cause is thereafter 
removed wdll recognize and enforce such order,^^ 
except that, where an appeal from such order has 
been tal-cen to the state supreme court, the federal 
court -will hold proceedings for the enforcement of 
the order in abeyance pending disposition of the 

appeal.^^ 

§ 259. - Depositions 

A federal court to which a case has been removed 
lacks power to compel a witness to sign a deposition 
recording testimony given by him before the removal. 

A federal court to which a cause has been removed 
from a state court is without power to compel a 
witness to sign a deposition recording testimony 
g^ven by him before the removal,^3 or to compel a 
defendant to file answers to interrogatories annexed 
to the petition or complaint,^4 or to submit to ex¬ 
amination before triads under the state practice. 
Depositions which have been duly taken and signed 
before removal, however, imder the state law or 
an order of the state court, and which would have 
been admissible in the state court if the cause had 
remained there, may be used as evidence in the 
federal court after the removal.46 


§ 260. -Motions Pending and Undeter¬ 

mined 

On removal of a cause, a motion pending in the 
state court may be determined by the federal court, 
which may also permit renewal of a motion made and 
denied in the state court. 

Where a cause is removed from la state court to 
a federal court while a motion theretofore made is 
pending, such motion is transferred -with the record 
to the federal court, to be there determined and 
the fact that a motion has been made and denied 
in the state court before removal does not bar re¬ 
newal of such motion before the federal court.48 
V/here a referee has been directed to hear and 
report evidence on questions of fact arising on a 
motion, and has made his report before the removal, 
such report is before the federal court for considera¬ 
tion in passing on the motion.49 

§ 261. Service or Perfection of Process or 
Notices 

Where the federal court has Jurisdiction of the sub¬ 
ject matter of a removed cause, the lack or insufficiency 
of service of process In the state court from which the 
case was removed may be cured by the service or per¬ 
fection of process In the federal court. 

Under federal statutes a cause should not be dis¬ 
missed because the service on a defendant was in¬ 
effective, but new process should be issued and the 
cause retained by the federal court,®® and, although 
defendant waives nothing by removal and may object 
to jurisdiction of his person, as long as the court 
has jurisdiction of the subject matter, process may 
be served or perfected in the federal court®i The 


89. U.S.—^Kirk v. Milwaukee Dust 
Collector Mfg. Co., C.C.Wis., 26 P. 
501. 

40. U.S.—Kirk v. Milwaukee Dust 
Collector Mfff. Co., supra, 

41. U.S.—‘Williams Mower & Reaper 
Co. V. Raynor, C.C.Wis., 30 F.Cas. 
No.17,748. 7 Biss. 246. 

48. U.S.—Williams Mower & Reaper 
Co. V. Raynor, supra. 

43. U.S.—^Arnold v. Kearney, C.C. 
Ill., 29 P. 820. 

ITo estoppel 

The party causing: the removal is 
not estopped to raise the point.—^Ar¬ 
nold V. Kearney, supra—18 C.J. p 
699 note 15. 

44. U.S.—^Pierce v. Union Roc. R. 
Co., C.C.Iowa, 47 P. 709. 

45. U.S.— 'Elx parte Pisk, Nr.T., 5 S 
CL 724, 113 U.S. 713, 28 L.Ed. 1117 
—Komblum v. Southern Pac. R. 
Co., D.C.N.T., 34 P.2d 828. 

48. U.S.—Gravelle v. Minneapolis & 
SL L. R. Co., C.C.Minn., 16 P. 435, 
3 McCrary 385. 

47. U.S.—'Manningrton v. Hocking 


Valley R. Co., C.C.Ohlo, 183 P. 133 
54 C.J. p 356 note 76. 

43. U.S.—^Marley v. National Bank 
of Greece, D.C.N.Y., 20 P.Supp. 214. 

49. U.S.—^Henry M. Day & Co., Inc., 
V. Schlft, D.C.N.T., 278 P. 633. 

50. U.S.—Gutensohn v. Kansas City 
Southern Ry. Co., C.C.A.M 0 ., 140 
P.2d 950—Maichok v, Bertha-Con¬ 
sumers Co., C.C.A.Ohio, 26 P.2d 267 
—^Hisel V. Chrysler Corp,, D.C.M 0 ., 
90 P.Supp. 656—^Lebensbergrer v. 
Scofield, Ohio, 139 P. 380, 71 C.C.A, 
476. 

54 C.J. p 355 note 80. 

What law groverns In determining 
the validity of service of process 
in the federal court see supra § 
247. 

TUlxig of ameaided oouplaliLt 
Where case was originally Insti¬ 
tuted in a state court and removed 
to a federal court, plaintiffs attempt 
to confer Jurisdiction on the federal 
court over the person of the defend¬ 
ant foreign corporation by mere fil¬ 
ing of an amended complaint after 
I removal was pex^ected was InefCec- 
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tive, where no process was Issued to 
the corporation gfi-ving the federal 
court personam jurisdiction over It, 
since the filing of the amended com¬ 
plaint which might have sustained 
the -writ of attachment In the state 
court, if a new affidavit in attach¬ 
ment were properly executed, was 
the equivalent of the beginning of an 
action by issuance and levy of an 
order of attachment in the federal 
courL without personal service on 
the defendanL—^Hisel v. Chrysler 
Corp., D.C.Mo., 90 P.Supp. 655. 

51. U.S.—^BufiJngton v. Vulcan Fur¬ 
niture Mfg. Corp., D.C.Ark., 94 P. 
Supp. 13—Gresham v. Swift & Co., 
D.CXia., 29 P.Supp. 824. 

Correction, of iasnfilclent return 
Where process has been properly 
served but officer’s return is insuffi- 
cienL defect may be corrected by an 
affidavit of the officer showing the 
facts, and such an affidavit may be 
examined and considered by a federal 
court in a suit which was commenced 
in a state court and removed to the 
federal court.—Deonard v. Oppen- 
heim, D.O.Ohlo, 28 P.Supp. 713. 
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federal court will not quash summons issued by the 
state court on the ground of lack of jurisdiction 
where it sufficiently appears that the state court did 
have jurisdiction.52 Where the service attempted 
in the federal court after removal is invalid, the 
case may be dismissed.^^ 

§ 262. - Reservice or Refiling 

On removal of a cause the plaintiff Is not required to 
obtain from the federal court an order authorizing the 
mode of service made in the state court, and a notice 
given while the cause was pending in the state court 
need not be re-served or reflied In the federal court. 

Where substituted service of process in a cause 
commenced in a state court was made before re¬ 
moval, plaintiff is not required to obtain from the 
federal court to which the cause is subsequently 
removed an order authorizing such mode of serv¬ 
ice,and a notice served or filed while the cause 
was pending in the state court is not required, after 
the removal, to be re-served or refiled in the cause,^® 
in view of the rule, as discussed supra § 247, that 
the federal court takes up the case at the point at 
which the state court leaves off. 

§ 263. Amendment of Pleadings or Process 

After removal of a cause from a state to the federal 
court the latter has power to permit such amendments 


to the pleadings as would have heen permissible had 
the case remained in the state court and also such 
amendments as would have been permissible had the 
case originated in the federal court. 

A federal court to which a cause has been re¬ 
moved from a state court has the power and is un¬ 
der a duty to permit such amendments of the process 
and pleadings in the cause as would be permissible 
under the state statutes, provided they do not offend 
the federal laws or the rules established by deci¬ 
sions of the federal courts.56 If the federal court 
has jurisdiction of the cause and if the amendment 
could have been made had the case originated in 
the federal court, the fact that the federal court ac¬ 
quired jurisdiction by removal does not deprive it 
of the power to allow amendment of the pleadings,^7 
and the rule that defects in the jurisdiction of the 
state court are not cured by removal will not be 
extended so as to bar amendments to the complaint, 
otherwise proper, merely because they could not 
have been made if the action had remained in the 
state court.5® A defendant, entering a general ap¬ 
pearance after removal of the cause and pleading to 
the merits, will be deemed to be “found” within the 
federal district so as to give the federal district 
court power to allow amendment of a declaration by 
adding a cause of action under federal laws even 
though defendant is not physically present.^^ Under 


Delayed service 

Where action instituted in state 
court against fraternal benefit socie¬ 
ty to recover death benefit under 
accident insurance certificate was 
removed to federal court azid proc¬ 
ess served on the society’s statutory 
agent was returnable within less 
than thirty days from the date of 
service, state statute providing that 
whenever process is not served the 
length of time required by law before 
appearance term, such service shall 
be good for the next succeeding term 
thereafter was applicable and op¬ 
erated not to Invalidate the process 
but only to postpone the due date of 
answer or defensive pleading.—Or¬ 
der of United Commercial Travelers 
of America v. Moore, O.C.A.Ga., 134 
F.2d 558, certiorari denied 63 S.Ct. 
1447, 320 U.S. 211, 87 KBd. 1849. 

52. U.S.—O’Neill v. Lang Transp. 

Corp., D.C.Nev., 19 F.Supp. 477. 

53. U.S.—Greenberg v. Gianninl, C. 

C.A.N.T., 140 F.2d 550, 162 A-L.R. 

966. 

Dismissal generally see infra $ 266. 
Dach of JuxlBdlotloxL to prooeed 

Where service of process against 
defendant, removing cause to federal 
court for diversity of citizenship, 
was invalid and defendant declined 
to appear voluntarily and had no 
agent on whldti service could be had 
within district where suit was pend- 

76 C.J,S.—71 


ing, federal court was without Juris¬ 
diction to proceed with suit—Em¬ 
ployers Reinsurance Corp. v. Bryant, 
Tex., 67 S.Ct 273, 299 U.S. 374, 81 
L.Ed. 289. 

54. U.S.—Hudson Nav. Co. v. Mur¬ 
ray, D.C.N.J., 236 F. 419. 

65. U.S.—^Johnson v. Bridgeport De¬ 
oxidized Bronze, etc., Co., C.C.Conn., 
125 P. 631. 

54 C.J. p 355 note 82. 

56. U.S.—^Bee Mach. Co. v. Freeman, 
C.C.A.Mass., 131 F.2d 190, affirm¬ 
ed 63 S.Ct 1146, 319 U.S. 448, 87 
L.Ed. 1509, rehearing denied 64 S. 
Ct 27, 320 U.S. 809, 88 L.Ed. 489—- 
Fentress Coal & Coke Co. v. El¬ 
more, Tenn., 240 F. 328, 153 C.C.A^ 
254, certiorari denied 37 S.Ct 479, 
243 U.S. 662, 61 D.Ed. 947—Stauffer 
V. McLain Trucking, D.C.Ohio, 8 
F.R.D. 478. 

54 C.J. p 356 note 85. 

Amendjneat of answer 
Where it was generally assumed, 
when defendant licensee filed origi¬ 
nal answer, that a licensee could not 
attack validity of patents under 
which it was licensed, defendant 
could not be reasonably expected to 
anticipate holding by supreme court 
of United States establishing such 
right and was therefore entitled on 
removal of cause to amend answer 
attacking validity of patents.—Amer- 
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lean Optical Co. v. New Jersey Opti¬ 
cal Co., D.C.Mass., 60 F.Supp. 806. 
Amendment held pezmissi'ble but un¬ 
necessary 

U.S.—^Borton v. Connecticut General 
Life Ins. Co., D.C.Neb., 25 F.Supp. 
579. 

57. U.S.—Freeman v. Bee Mach. Co., 
Mass., 63 S.Ct. 1146, 319 U.S. 448, 
87 L.Ed. 1509, rehearing denied 64 
S.Ct 27, 320 U.S. 809, 88 L.Ed. 489. 
Statutory preservation of power to 
allow amendments 
The statute providing that action 
removed to federal district court 
shall proceed as if origrinally com¬ 
menced therein preserves the full au¬ 
thority of federal district courts, in¬ 
cluding authority to permit recasting 
of pleadings, or amendments to com¬ 
plaints in accordance with federal 
rules.—^Freeman v. Bee Mach. Co., 
supra. 

56. U.S.—^Freeman v. Bee Mach. Co., 
supra. 

Before rule was settled by the 
United States supreme court, there 
were some decisions to the contrary. 
—Carroll v. Warner Bros. Pictures, 
D.C.N.Y., 20 F.Supp, 405—Noma Elec¬ 
tric Corp. V. Polaroid Corp., D.C.N.T., 
2 F.R.D. 464, 

59. U.S.—^Freeman v. Bee Mach. Co., 
Mass., 63 S.Ct. 11*46, 319 U.S. 448. 



§§ 263-264 


REMOVAL OF CAUSES 


76 C.J.S. 


a provision of the federal rules to the effect that 
leave to amend shall be freely given when justice so 
requires, the fact that there is litigation pending be¬ 
tween the parties in a state other than that in which 
a removed case originated does not necessarily in¬ 
volve such injustice as to warrant a denial of leave 
to amend by adding another cause of action arising 
under federal laws.®® It is no groimd for refusing 
an amendment that if it had been made in the state 
court it would have prevented the removal of the 
cause.®^ 

Plaintiff may be permitted to amend his declara¬ 
tion or complaint by adding new counts for the 
same cause of action as that set out in the original 
counts,®2 and an action at law may be changed into 
a suit in equity upon the same cause, or vice 
versa.®® Similarly, a bill or complaint not stating 
facts sufficient to constitute a cause of action may 
be amended by setting out such facts ;®^ but if it 
did not state a case within the jurisdiction of the 
state court it cannot be amended after removal so 
as to eliminate such defect,®® and the right of 
plaintiff by amendment to enlarge the jurisdiction 
of the federal court after removal has been denied.®® 
Where the facts necessary to confer jurisdiction on 
the federal court appear in the removal papers, the 
pleadings in the cause may be amended to make such 
facts appear on their face.®*^ A plaintiff may not 
amend his pleading after removal merely for the 
purpose of depriving the federal court of jurisdic¬ 
tion,®® and, even if the proposed amendment does 
not go quite that far, if it approaches such point 


the court may in its discretion deny leave to amend 
as a matter of propriety.®® 

Time of amendment, A motion to amend a 
declaration should be timely.^® 

Amendment as affecting retention of jurisdiction. 
Whether or not an amendment ousts the federal 
court of jurisdiction of a removed case will depend 
on the circumstances disclosed.^! Federal jurisdic¬ 
tion once acquired will not be defeated by plain¬ 
tiffs amendment of his complaint reducing the 
amount claimed below that originally claimed in 
good faith.72 Qn the other hand, plaintiff, after 
jurisdiction has attached, may so change his pleading 
voluntarily that the court will not have jurisdic¬ 
tion,and will be forced to remand.74 an other¬ 
wise proper case, it is the duty of the federd court 
to permit the amendment even though it may oust 
such court of jurisdiction.^® 

§ 264. Counterclaims, Set-Offs, and Cross 
Bills 

On removal of a case to a federal court, the Federal 
Rules of Civil Procedure will govern as to the allow¬ 
ability of a counterclaim. 

On removal of a case to a federal court, the 
Federal Rules of Civil Procedure will govern the 
allowability of a counterclaim, rather than the state 
practice,*^® and the rule that a plaintiff may so amend 
his complaint as to state a cause of action which 
would not have been within the jurisdiction of the 
state court, as discussed supra § 263, has been ap¬ 
plied to permit defendant after removal so to amend 


87 Li.£3d. 1509, rehearing' denied 64 
S.ct. 27, 320 ir.e. 809, 88 LJEQd. 489. 

60. U.S.—-Bee Mach. Co, v. Free¬ 
man, D.C.Mass., 3 F.R.D. 310. 

61. U.S.—^Newberry v. Central of 
Georgia R. Co., C.C.A.Ala., 276 F. 
337, certiorari denied 42 S,Ct, 270, 
267 U.S. 662, 66 Li.Ed. 423. 

54 C.J. p 356 note 86. 

62. U.S.—West V. Smith, Conn,, 101 
U.S. 263, 25 Li.Ed. 809. 

63. U.S.—^Dancel v. Goodyear Shoe 
Mach. Co., C.C.N.Y., 137 P. 157, af¬ 
firmed 144 P. 679, 75 C.C.A. 481, 
certiorari denied 26 S.Ct. 765, 202 
U.S. 619, 50 L.Ed. 1174—Goodyear 
Shoe Mach. Co. v. Dancel, N.T., 119 
P. 692, 56 C.C.A. 300. 

54 C.J. p 356 note 88. 

64k U.Sw—U. S. Fidelity, etc., C6, v. 
Woodson County, Kazu, 146 P. 144, 
76 C.CJL 114. 

65. U.S.—Henderson v. Shell Oil Co., 
CLAMo., 173 IP.2d 840—Adams v. 
Heckscher, C.C.Mo., 80 P. 742. 

66. U.S.—Howe v. Atwood, D.a 

. Mich, 47 P.Supp. 979. 


I 67. U.S.—Ostrander v. Blandin, D.C. 

I N.T., 211 P. 733—^Rife v. Lumber 
Underwriters, Tenn., 204 P. 32, 
122 C.C.A, 846, reversed on other 
grounds 85 S.Ct 717, 237 U.S. 605, 
69 L.Ed. 1140. 

68. U.S.—^Bohnert v. Ben Hnr Life 
Ass*n, D.C.I11., 9 P.Supp. 471. 

69. U.S.—^Bohnert v. Ben Hur Life 
Ass'n, supra. 

70. U.S.—Schaad v. New York Life 
Ins. Co., D.C.Tenn., 79 P.Supp. 463. 

71. U.S,—Scfiiindler v. Wabash R. 
Co., D.C.MO., 84 P.Supp. 319—^Da- 
land V. Hewitt Soap Co., D.C.N.Y. 
27 P.Supp. 482. 

Amendment not ousting Jnrisdiotion 
Where, after suit for infringement 
of registered trade-mark had been! 
removed from state to federal court, 
plaintifC amended complaint but 
prayer for relief in amended com¬ 
plaint disclosed that amount in con¬ 
troversy was more than three thou¬ 
sand dollars exclusive of interest and 
costs and that infringement of regis¬ 
tered trade-mark was still involved, 
fact that amended complaint also 
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raised allegations of unfair competi¬ 
tion did not oust jurisdiction of fed¬ 
eral district court.—Daland v. Hewitt 
Soap Co., supra, 

72. U.S.—^Nickelson v. Nestles Milk 
Products Corp., C.C.A.AIa,, 107 P.2d 
17—Kane v. Reserve Oil Corpora¬ 
tion, D.C.N.Y., 52 P.2d 972. 

73. U.S.—Schindler v. Wabash R. 
Co., D.C.Mo., 84 P.Supp. 819. 

ILoss oYdiversity 

Where origrlnaliy case was piroperly 
I removed from state to federal court, 
but thereafter plaintifC filed amended 
complaint introducing two residents 
as codefendants alleged to be Jointly 
liable, with corporate nonresident, di¬ 
versity of citizenship no longer ex¬ 
isted, and federal court was without 
Jurisdiction.—Schindler v. Wabash R. 
Co., supra. 

74. U.S.—Schindler v. Wabash R. 
Co., supra, 

75. U.S.—Roecker v. Railways Exp. 
Agency, D.C.Mo., 68 P.Supp. 6. 

76. U.S.—Slnkbell v. Handler, D.C, 
Neb., 7 P.R.D. 92. 
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his answer as to set up a counterclaim beyond the 
jurisdiction of the state court to entertain,al¬ 
though there is also authority to the contrary. 
Where defendant has the right, under the laws of 
the state to plead a counterclaim or set-off in the 
same action, he may do so in the federal court to 
which the cause has been removed.79 The filing of 
a cross bill after removal is not precluded by the 
fact that the cause therein set up could not have been 
begun in the federal court as an original suit.^® A 
cross bill or cross complaint setting up a cause which 
is properly within the jurisdiction of the federal 
court cures any defect in its jurisdiction as based on 
plaintifFs bill or complaint®^ After dismissal of the 
case for want of prosecution, it is too late for 
defendant to file a counterclfaim.82 On demurrer to 
a counterclaim containing inconsistent allegations 
not properly separated, defendant may under the 
federal rules of civil procedure be ordered so to 
amend his counterclaim as to state his cause of ac¬ 
tion clearly «and definitely.^^ a cotmterclaim filed 
by defendant in a removed suit is equivalent to an 
original suit classifying the counterclaiming de¬ 
fendant as in effect a plaintiff,84 and, where the law 
of the state in which the cause originated as matter 
of public policy would hiave forbidden defendant 
from filing suit because of his failure to pay certain 
taxes, he is likewise precluded from filing his 
counterclaim in the federal court,^^ and the filing 
of their main suit by plaintiffs in the state court 
cannot operate as an implied waiver by them as in¬ 
dividuals of the law established for the general good 
and precluding suit by a tax defaulter.^® 

§ 265. Granting, Continuing, or Dissolving 
Injunction 

A federal court to which a cause has been removed 

77. U.S.^Ainerican Optical Co. v. j 
New Jersey Optical Go., D.C.Mas8., 

50 F.Supp. 806. 

7a U.S.—Noma Electric Corp. v. 

Polaroid Corp., D.C.N.T., 2 F.R.D. 

454. 

79. U.iS.—Partridge v. Phoenix Mut. 

Liife Ins. Co., Mo., 15 Wall. 673, 21 
Li.Bd. 229—Frank v. Chetwood, C.C. 

N.Y., 9 P.Cas.No.5,051. 

sa U.S.—Brooks v. Laurent, Fla, 

98 F. 647, 89 aCA. 201. 

81. U.S.—DBnine v. Murray, D.C. 

Mont., 7 F.2d 404. 

02. U.S.—Ford V. Ford, C.C.A.Tex., 

100 F.2d 227. 

sa U.S.—Shell Petroleum Corp. v. 

Stueve, D.gMlnn., 25 F.Supp. 879. 

84. U.S.—^Mllbum v. Proctor Trust 
Co., D.C.La, 64 F.Supp. 989. 


from a state court has power to grant an Injunction or 
to continue one theretofore granted by the state court. 

A federal court to which a cause has been re¬ 
moved from a state court has power to grant an 
injunction in a proper case;*^ and so it may con¬ 
tinue an injunction granted by the state court before 
removal.ss An order of the federal court granting 
or continuing an injunction is equivalent to a denial 
of a motion to vacate the injunction granted by the 
state court.s® 

Dissolution of injunction. The federal court, after 
removal, may dissolve an injunction previously 
granted by the state court, in a case where such 
dissolution is proper,^® and a motion in the federal 
court for a dissolution is the proper remedy in such 
case.An injunction will not be dissolved, how¬ 
ever, merely because the bill was not verified, in ac¬ 
cordance with the practice in the federal court, if it 
was sufficient under the state practice,9^ or because 
plaintiff failed to prosecute his application to con¬ 
tinue the injunction on the day fixed by the state 
court ;99 and the question of dissolving or continu¬ 
ing the injunction is not affected by the fact that it 
is one which could not originally have been granted 
by the federal court.94 The hearing of a motion to 
dissolve an injunction should not be postponed be¬ 
cause of the pendency of a motion to remand the 
cause.96 

§ 266 . Dismissal or Discontinuance 

a. In general 

b. On motion of plaintiff 

a. In General 

Dismissal of an action after removal may be had 
only on order of the federal court and on such terms as 
It may prescribe. 

remalnli^ in effect after removal 
of case see supra § 256. 

89. U.S.—^Trautwein v. Moreno Mut. 
Irr. Co., C.C.A.Cal., 22 F.2<a 374. 

90. U.S.—Sharp v. Whiteside. C.C. 
Tenn., 19 F. 166. 

54 C.J. p 354 note 55. 

91. N.C.--Hapl)ison v. Allen, 68 S.B. 
207, 152 N.G. 720. 

92. U.S.—Smith v. Schwed, C.C.Mo., 
6 F. 466, 2 McCrary 441. 

93. US.—Hamilton v. Fowler, C.C. 
Tenn., 83 F. 321, modified on other 
srrounds, C.C.A., 99 F. 18, certiorari 
denied 20 S.Ct. 1027, 176 U.S. 686, 
44 LuEd. 639. 

94. US.—^Perry v. Sharpe, C.C.Ohlo, 
8 F. 16. 

95. U.S.—Cobum v. Cedar Valley 
Land, eta, Co., C.C.Tex., 25 F. 
791. 


85. U.S.—Milburn v. Proctor Trust 
Co., supra. 

86. US.—^Milburn v. Proctor Trust 
Co., supra. 

87. U.S.—^Hower v. Weiss Malting:, 
eta, Co., N.Y., 55 IF. 366, 6 C.CA- 
129. 

Pa,—^Payne v. Reconstruction Fi¬ 
nance Corp., Com.Pl., 84 Luz.Leg:. 
Reg:. 206. I 

54 C.J. p 356 note L 

Enjoining: further proceedingrs in the 
state court after removal of a 
cause to the federal court see 
Courts § 643 b. 

Removable character of Injunction 
proceeding:s see supra § 16. 

88. U.S.—^Hower v. Weiss Malting:, 
eta. Co., N.Y.. 55 F. 866, 6 UCJL 
129. 

i Injunction g:ranted by state court ^ 
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Under the Federal Rules of Ovil Procedure, rule 
41 (a), (2), 28 U.S.CA., dismissal of an action after 
removal to the federal court may be had only on 
order of such court,and on such terms and condi¬ 
tions as it may deem proper.97 Where the questions 
raised on a motion to dismiss are more properly 
cognizable in the state court, the federal court will 
not rule on the motion to dismiss but will remand 
the case.^8 a cause previously removed from a 
state court to a federal court should not be dismissed 
by such court because its jurisdiction is lacking or 
has ceased to exist nor should it be dismissed 
under the doctrine of forum non conveniens,^ but 
it should be remanded to the state court, under 
principles discussed infra §§ 273-297, unless the lat¬ 
ter also is without jurisdiction of the cause, in which 
case the suit should be dismissed^ without pre¬ 


judice 8 A contention that the controversy has 
become moot will not be determined on a motion 
by defendant to dismiss the cause.^ A cause may 
be dismissed if plaintiff fails to prosecute it or 
proceed with it after remo'V'al and, where the 
federal court has entered an order requiring plain¬ 
tiff to plead or file a copy of the paper or pleading 
by vrhich the suit or proceeding was commenced, 
it has been held that it may dismiss such suit or 
proceeding if he fails to comply with such order.® 

Where the issue arises the federal court mlay ei¬ 
ther dismiss or remand a case as justice may re¬ 
quire,^ and it has been held that the decision of 
iht court as to which to do involves not a mere 
arbitrary choice, but the exercise of a judicial dis¬ 
cretion.® Where a defendant was served with 
process while attending as a witness at a state 


90. U.S.—^Lawson v. Moore, B.C-Va., 
29 P.Supp. 175. 

97. TJ.S.—^Lawson v. Moore, supra. 

98. TJ.S.—Olds V. Brown Shoe Co., 
D.C.MO., 25 F.Supp. 880. 

99. U.S.—Schindler v. Wabash R. 
Co., D.C.MO.. 84 F.Supp. 319—Gal¬ 
braith V. Bond Stores, D.O.M 0 ., 4 
F.R.D. 319. 

54 ax p 357 note 13. 

1. U.<S.—^Murray v. Union Pac. R. 

Co., D.C.I11., 77 F.Supp. 613. 
netermliLation. of venue 
Where action for personal injuries, 
commenced in state court by a citi¬ 
zen of Mississippi residing* in north¬ 
ern federal judicial district thereof 
against an Ohio corporation having 
a resident agent in southern federal 
judicial district of Mississippi, was 
removed by defendant on ground of 
diversity of citizenship to United 
States district court for southern 
district of Mississippi, Instead of 
dismissing action without prejudice 
under doctrine of forum non con¬ 
veniens, district court should deter¬ 
mine the question of change of venue 
under new Judicial code.—Burges v. 
Proctor & Gamble Defense Corp., 
CJLMiss., 172 F.2d 541. 

8. U.S.—^Henderson v. Shell Oil Co., 
aA.Mo., 173 P.2d 840—Bergstedt 
V. Neir, D.CLa., 17 F.Supp. 763. 

64 C.X p 367 note 16. 

Suit barred by limitations 
U.S.—^Moore v. Atlantic Coast Line 
R. Co., C.C.A.N.y., 168 F.2d 782, 
certiorari demed 66 S.Ct 1374, 328 
U.S. 866, 90 L.Ed. 1636. 

Suit instituted in wrong state 
U.S.—^Moore v. National Hotel Man¬ 
agement Corp., D.C.Tex., 21 F.Supp. 
177. 

Where state court had dismissed 
cause for lack of jurisdiction 
U.S.—Neel v. Southern Bell Tele¬ 
phone & Telegraph Co., D.C.Fla., 52 
F.Supp. 415. 


3. U.S.—General Inv. Co. v. Lake 
Shore, etc., R. Co., Ohio, 43 S.Ct. 
106, 260 U.S. 261, 67 L.Bd. 244. 

54 C.X p 357 note 16. 

4. U.S.—Vonherberg v. Seattle, D.C. 
Wash., 20 F.2d 247. 

5. U.S.—Dudley v. Community Pub¬ 
lic Service Co., C.C.A.Tex., 108 P.2d 
119—^Ford V. IFord, CCA-Tex., 100 
F.2d 227—^McMullen v. Northern 
Pac. R Co., C.C.Wis., 67 F. 16. 

6. U.S.—Abranches v. Schell, C.C. 
N.T., 1 F.Cas.No.21, 4 Blatchf. 256. 

7 . U.S.—Texas Emp. Ina Assh v. 
Felt, C.C.A.Tex., 150 F.2d 227, 160 
A.L.R 931—Booth v. Merchants 
Nat. Bank of Brownsville, C.CA- 
Tex., 100 P.2d 478—'Pullman Co. v. 
Hall, aC.A.W.Va., 65 P.2d 139— 
Love joy v. Foster, D.C.Tex., 77 F. 
Supp. 414. 

Showing of fact essential 
Defendant having removed cause 
from state to federal court, instead 
of asking dismissal thereof in state 
court, was not entitled to dismissal 
in federal court on ground that state 
court could have refused to enter¬ 
tain jurisdiction, in absence of show¬ 
ing of some facts as a basis for ex¬ 
ercise of federal court's discretion to 
decline jurisdiction.—^Marks v. Penn¬ 
sylvania R Co., D.C.N.T., 67 F. 
Supp. 2. 

8. U.S.—(E3mployers Reinsurance 
Corp. V. Bryant, Tex., 67 S.Ct 273, 
299 U.S. 374, 81 L.Ed. 289—Phil¬ 
lips V. Manufacturers Trust Co., 
C.C.A.Idaho, 101 F.2d 723. 

Justice held to require dismissal 

(1) Generally.-r-H. X Heinz Co. v. 
Owens, C.ACal., 189 {F.2d 606, rehear¬ 
ing denied 191 F.2d 267—Sowl v. 
Union Pac. R Co., D.C.Minn., 72 F. 
Supp. 542—Greenberg v. Giannini, 
D.C.N.T., 60 F.Supp. 33, affirmed, 
C.C.A., 140 F.2d 660, 152 A.L.R 966. 

(2) While opportunity should be 
given to obtain service of summons 
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on defendant before federal district 
court dismisses action removed 
thereto from state court, the federal 
district court did not abuse its dis¬ 
cretion in dismissing action, removed 
thereto from state court, after quash¬ 
ing service of summons on defendant 
corporation, not doing business in 
state at time of service, where op¬ 
portunity to obtain service was giv¬ 
en, but there was no showing that 
service might soon be had or that 
situation would change.—Phillips v. 
Manufacturers Trust Co., aC.A.Ida- 
ho, 101 P.2d 723. 

(3) Assignment by lessors^ subject 
to oil lease, of undivided interest in 
oil and gas on premises did not 
transfer cause of action for rescis¬ 
sion of lease, and defendants were 
entitled to have suit dismissed as 
to assignee and subassignees, joined 
as plaintiffs, where their inclusion 
would defeat federal jurisdiction on 
ground of diversity of citizenship.— 
Weber v. Wittmer Co., D.C.N.T., 12 
F.Supp. 884. 

Justice held to preolude dismissal 

(1) Generally.—Pullman Co. v. 
HaJl, C.C.A.W.Va, 65 P.2d 139-^tate 
of Iowa ex rel. Welty v. Northwest¬ 
ern Light & Power Co., D.C.Iowa» 18 
F.Supp. 303. 

(2) Where service of process 
against defendant was invalid and he 
declined to appear voluntarily and 
could not be effectively served with¬ 
in the federal district, but could be 
served by process issued out of the 
state court from which the case had 
been removed, and it appeared that 
an order of dismissal would prevent 
plaintiff from beginning his suit 
anew within the limitation period.— 
Employers Reinsurance Corp. v. Bry¬ 
ant, Tex., 67 S.Ct 273, 299 U.S. 874, 
81 L.Ed. 289. 

(8) Fact that parties were all non¬ 
residents and that alleged cause of 
action arose in another jurisdiction 
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court, and thereafter the case against the defendant 
was removed to a federal court, justice has been 
held to require that it be dismissed.^ 

b. On Motion, of Plaintiff 

Ordinarily where the plaintiff acts before the de¬ 
fendant has interposed an answer, he may secure dis¬ 
missal of his case from the federal court merely by filing 
a^ notice of dismissal; but where he acts after interposi¬ 
tion of an answer he must secure the court’s permission 
for dismissal. 

The rule that in a case originating in the federal 
courts plaintiff may dismiss his action without an 
order of court and by merely filing a notice of dis¬ 
missal, where he acts before defendant has served 
an answer, as discussed in Federal Courts § 142 b, 
applies to give plaintiff a like option under such 
circumstances where the case has reached the fed¬ 
eral court through removal proceedings.^® After 
service of defendant’s answer, plaintiff lacks an 
absolute right to dismissal,ii and the case should 
not be dismissed at plaintiff’s instance except on 
order of the court,and compliance with the terms 
and conditions prescribed by it,l® such as reimburse¬ 
ment of defendant for costs and essential ex¬ 
penses,and the court exercises a judicial dis¬ 
cretion in deciding whether or not to grant plain¬ 


tiffs motion to dismiss.^® Plaintiff in a cause re¬ 
moved from a state court to a federal court ordinari¬ 
ly may discontinue or dismiss his action at any 
time while the cause is pending in the federal 
court,on application made to such court,and 
defendant cannot prevent a dismissal by applying for 
leave to file a plea of set-off after the motion to 
dismiss has been made.i® After the state court has 
been ousted of jurisdiction by the filing of defend¬ 
ant’s petition and bond for removal, plaintiff may 
properly file his motion for dismissal in the federal 
court,and, where defendant was duly notified 
of plaintiffs proposed dismissal when filing, with 
the transcript of the record, his answer, such con¬ 
current filing of the answer has been held not to 
deprive plaintiff of his right to secure a dismissal,^® 
especially where plaintiff had made seveial attempts 
to file his dismissal before the transcript was re- 

ceived.2i 

Plaintiff’s motion for dismissal without prejudice 
will be granted where justice so requires,^^ 
the existence of procedural rights of, or benefits to, 
defendant under the federal practice which will 
become unavailable if plaintiff begins his case again 
under the state practice does not afford a sufificient 
reason for denial of plaintiffs motion for dismissal 


was Insufficient to require district 
court to exercise discretion to de¬ 
cline jurisdiction of action removed 
by defendant from state to federal 
court, although state court could 
have refused to entertain jurisdic¬ 
tion.—^Marks v. Pennsylvania R. Co., 
D.C.N.T., 67 F.Supp. 2. 

(4) Suit for rescission of oil lease 
should not he dismissed as to in¬ 
dividual defendants where complaint 
alleged that individual defendants 
were lessees and that lease was as¬ 
signed to corporate defendant.—Web¬ 
er V. Wlttmer Co., D.C.N.T., 12 F. 
Supp. 884. 

9. XJ.S.—^Lovejoy v. Foster, D.C.Tex., 
77 F.Supp. 414. 

la IT.S.—^Mott V. Connecticut <5en- 
eral Life Ins. Co., D.CIowa, 2 
F.R.D. 623. 

Court order held unnecessary 
U.S.—Fleetwood v. Milwaukee Me¬ 
chanics' Ins. Co., D.C.Mo., 7 F.R.D. 
680. 

11. U.S.—Wall V. Connecticut Mut. 

Life Ins. Co., D.CGa., 2 F.RD. 244. 
Circumstances preOluding right to 
dismiss 

Where beneficiary, who had com¬ 
menced action in a state court on a 
life policy, voluntarily amended pe¬ 
tition by Increasing amount sued 
for to a sum exceeding three thou¬ 
sand dollars, and insurer, which filed 
a counterclaim, thereafter removed 
case to federal district court, and 


time had been consumed by that 
court and counsel through pre-trial 
conferences and hearings to delimit 
issues, beneficiary's right to dismiss 
action was not absolute, and his mo¬ 
tion to dismiss without prejudice so 
that he could relnstitute action in 
state court would be denied.—Wall 
V. Connecticut Mut. Life Ins. Co., su¬ 
pra. 

12 . U.S.—^Mott V. Connecticut Gen¬ 
eral Life Ins. Co., D.C.Iowa, 2 
F.R.D. 623. 

13 . U.S.—^Mott V. Connecticut Gen¬ 
eral Life Ins. Co., supra—Wall v. 
Connecticut Mut. Life Ins. Co., D. 

C. Ga, 2 F.R.D. 244. 

14 . U.S.—McCann v. Bentley Stores 
Corp., D.C.MO., 34 F.Supp. 234— 
Lawson v. Moore, D.C.Va., 29 F. 
Supp. 176—^Mott V. Connecticut 
General Life Ins. Co., D.C.Iowa, 2 
F.RD. 623—Taylor v. Swift & Co., 

D. C.Pla., 2 F.R.D. 424—Welter v. 

E. I. Du Pont De Nemours & Co., 
D.C.Minn., 1 F.R.D. 551. 

15 . U.S.—^Larsen v. Switzer, C.A. 
Iowa, 183 F.2d 850, certiorari de¬ 
nied 71 S.Ct 291, 340 U.S. 911, 95 
L.Ed. 658. 

16 . U.S.—^New York Life Ins. Co. 
V. Driggs, C.C.A.S.C., 72 F.2d 833. 

54 C.J. p 356 note 5. 

Without prejudice 
Where action for personal injuries 
was removed to federal court by de¬ 
fendant, and plaintiff made a motion 
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to dismiss the case after service of 
defendant's answer and within fifteen 
days after appearance of the case in 
the federal court and only slightly 
more than a month after its imtiaJ 
filing in state court, and plaintiff was 
guilty of no act or omission for 
which court could properly dismiss 
his action with prejudice, plaintiff 
was entitled to have his action dis¬ 
missed on terms without prejudice. 
—Mott V. Connecticut General Life 
Ins. Co., D.C.Iowa, 2 P.R.D. 628. 

17. Gra-—Southern R. Co. v. Dukes, 
68 S.E. 332, 7 GaJLpp. 784. 

18. U.S.—^Toutsey v. Hoffman, C.a 
Ky., 108 F. 699. 

19. U.S.—Plaig V. Yellow Cab Co. 
of Mo., D.C.MO., 4 P.R.D. 174. 

20. U.S.—^Plaig V. Yellow Cab Co. 
of Mo., supra. 

2L U.S.—^Plaig V. Yellow Cab Co. of 
Mo., supra. 

28. U.S.—^Lawson v. Moore, D.C.Va., 
29 F.Supp. 176. 

Construction of contracts 
Fact that case had been removed 
to federal court, and that there might 
be difference in construction of con¬ 
tracts between decisions of state and 
federal courts, was held not to con¬ 
stitute such substantial right in de¬ 
fendant's favor as would prevent 
trial judge from permitting volun¬ 
tary nonsuit.—Prudential Ins. Co. of 
America v. Stack, C.CA..S.C., 60 F.2d 
830. 
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without prejudice.23 If a counterclaim has been 
pleaded by defendant the action should not be dis¬ 
missed against his objection, unless the counterclaim 
can remain pending for independent adjudication 
by the court.24 Under the rule that a plaintiffs 
right so to do is not absolute but is within the 
discretion of the court, as discussed in Dismissal 
and Nonsuit § 11, the court will deny plaintiffs 
motion for dismissal without prejudice where there 
is no justifiable reason therefor,^^ and it has been 
held that he should not be allowed to dismiss or 
discontinue his action without prejudice merely in 
order that he may bring in the state court another 
action against defendant on the same cause but for 
an amount insufficient to render the action re¬ 
movable.^® An attempted dismissal or discontinu¬ 
ance by plaintiff is ineffectual where it is subsequent¬ 
ly determined that the federal court was without 
jurisdiction at the lime of the removal,27 and the 
cause remains pending in the state court notwith¬ 
standing the attempt to dismiss or discontinue 
it28 

§ 267. Consolidation of Causes 

A cause removed from a state court may be consoli¬ 
dated in the federal court with a cause originally brought 
and pending in that court. 

Subject to the usual rules governing consolida¬ 
tion of actions, discussed in Actions §§ 107-116, a 
cause removed from a state court to a federal court 
may be consolidated, in the latter court, with a 
cause originally brought and pending therein.29 

§ 268. Evidence Admissible under Pleadings 

On removal of a case to the federal court it has 
been held that ail evidence is admissible under the plead¬ 


ings which would have been so admissible In the state 
court. 

All evidence is admissible under the pleadings in a 
cause removed from a state court to a federal 
court which would have been admissible in the state 
court under the same pleadings if the cause had not 
been removed.^® 

§ 269. Trial and Determination 

Under the Federal Rules of Civil Procedure the trial 
and determination of a removed case are ordinarily gov¬ 
erned by such rules In so far as they apply to the mat¬ 
ter Involved. 

The term “procedure,” as employed in the Federal 
Rules of Civil Procedure, rule 81 (c), 28 U.S.C.A., 
stating that such rules apply to civil actions removed 
from a state to the federal court and govern pro¬ 
cedure after removal, comprehends the trial of the 
case®^ and the constitution of the trial court.82 

Time for trial. Where the Federal Rules of 
Civil Procedure are inapplicable to a particular 
matter, such as the time for trial, it will be governed 
by the local rules of the district court to which the 
case has been removed,® 8 this result following from 
the provision of the rules to the effect that the dis¬ 
trict court may make and amend rules governing 
practice not inconsistent with the Federal Rules of 
Civil Procedure.®^ Prior to the adoption of the Fed¬ 
eral Rules of Civil Procedure, it was held that the 
time for the trial of a cause removed from a state 
court to a federal court was, as nearly as might be, the 
same as that established by the state law and practice 
in causes tried in the state courts,®® but that subject 
to the principle stated, the term at which a cause 
so removed should stand for trial depended on the 
rules®® or practice®*^ of the particular district court 


83. U.S.—Welter v. R L Du Pont 
De Nemours & Co., D.C.Minn.« 1 
F.R.D. 551. 

8^ U.®.—Wall V. Connecticut Mut 
Life Ins. Co., D.C.Ga., 2 F.R.D. 244. 
Vads prebliidln^ cotuiterclaiiu jbroan 
remaining pending 
A counterclaim by insurer for can¬ 
cellation of life policy on which 
beneficiary had commenced action in 
a state court could not be entertained 
as in the nature of an egultable bill 
for cancellation of policy so as to 
r^ain pending after dismissal of 
complaint, with respect to benefici¬ 
ary's motion to dismiss action with¬ 
out prejudice after insurer had re¬ 
moved case to federal district court. 
—Wall V. Connecticut Mut Life Ins. 
Co., supra. 

8A U.S.-r-HenJes v. .ffltna Ins. Co., 
D.C.N.T,, 39 F.Supp. 418, 

86. tr.S.—^7oung V. Southern Pac. 
- Oe., C.CA.N.Y., 25 F.2d 639. 

64 C.jr. p 357 note 9. 


27. U.S.—^Nichols v. Chesapeake, etc., 
R. Co., Ky., 196 F. 913, 115 C.C.A. 
601. 

28. U.S.—Nichols V. Chesapeake, eta, 
R. Co., supra. 

29. U.S.—Wabash, eta, R. Co. v. 
Central Trust Co., aC.Mo., 23 F. 
513. 

30. U.S.—Atlantic Coast Line R. Co. 
V. Woods, S.C., 238 P. 917, 161 C. 
C.A 651, certiorari denied 37 S.Ct 
406, 243 U.S. 645, 61 L.Bd. 944. 

31. U.S,—Arnold v. Chicago, B. & Q. 
R. Co., D.C.Neb., 7 P.R.D. 678. 

What law governs generally in re¬ 
spect of cases removed from state 
to federal court see supra § 247. 
TTse of affldavltB 

Under the rules of civil procedure 
the question whether defendant for¬ 
eign corporation was doing business 
In state wherein ax^on removed to 
federal court was commenced must 
be submitted to special master for 
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taking of oral testimony, where there 
are essential contradictions which 
caxinot be satisfactorily determined 
on basis of affidavits filed.—Pioneer 
Utilities Corporation v. Scott-New- 
comb, Inc., D.C.N.Y., 26 F.Supp. 616. 

32. U.S,—Arnold v. Chicago, B. & 
Q. R. Co., D.C.Neb., 7 F.R.D. 678. 

33. U.S.—Stockton v. Consolidated 
Feldspar Corp., D.C.Tenn., 1 F.R.D. 
411. 

34. U.S.—Stockton v. Consolidated 
Feldspar Corp., D.C.Tenn.. 1 P.RJC. 
411. 

35. U.S.—Bakin v. Scottish Union, 
eta, Ins. Co., D.C.Ga., 17 P.2d 106. 

88i U.S.—Judge V, Anderson, C.C. 
Minn., 19 F. 885. 

37. U.S.—^Pullman Co. v. Hall, C.C. 
ArW.'Va., *46 F.2d 399'"-Knoblock 
V. Southern R. Co.. aC.Ga., 112 P. 
926. 
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to which removal was taken. 

Trial by jury. Plaintiff in a removed case is not 
entitled to a jury trial in the absence of timely de¬ 
mand therefor,38 even though the trial would have 
been before a jury in the state court unless both 
parties had waived such a trial by stipulation.39 On 
the other hand, the federal court may, on the show¬ 
ing of a valid reason, excuse the delay and allow a 
jury trial despite failure to demand it within the 
period prescribed by the rules^o Plaintiff is not 
entitled to a jury trial in the federal court merely 
because the case was on the jury calendar in the 
state court,^^ but a demand for jury trial made in 
the state court affords some evidence that plain¬ 
tiff did not intend to waive a jury and will be con¬ 
sidered by the court in zeroising its discretion as 
to whether or not to excuse delay in making the de¬ 
mand in the federal court.^^ if amended com¬ 
plaint makes the case one at law, plaintiff is entitled 
on timely request after removal to a trial by jury 
irrespective of whether the original complaint was 
one at law or in equity.^S Pnor to adoption of the 
Federal Rules of Civil Procedure, it was held that 
plaintiff was entitled to a trial of his cause by 
jury, after removal to the federal court, if he would 
have been so entitled in the state court,^^ but that 
a failure, within the time required by the state 
statute, to demand a jury trial before the removal, 
which delay by the state law amounted to a waiver 


§ 269 

of the right to trial by jury, did not affect the right 
to trial by jury in the federal court.'*® 

Determination and disposition. A federal court in 
a case removed thereto is under a duty to enforce 
rights conferred by a state statute,*® and it has 
been held that defendant cannot avoid enforcement 
of rights recognized by the courts of a state as 
equitable by removal of the suit from the state to 
the federal court,*^ although it has also been held 
that, in the absence of statute, a federal court of 
equity is at liberty to exercise its independent judg¬ 
ment, uncontrolled by decisions of the state 
courts.*® Where a matter of fact, although vital to 
the merits of the cause, was necessarily determined 
by the court before trial in passing on its own 
jurisdiction, it is determined for all the purposes of 
the case and is not open for redetermination.*® 
Where the record contains no information with re¬ 
spect to the person on whom process was served or 
the officer serving it in a suit against a corporation, 
on removal of the case to the federal court the 
latter cannot pass on the question of the validity 
of service.®® The federal court has been held to 
be bound to administer the same relief which could 
properly have been granted in the state court if 
the cause had remained there.®i The federal court 
may not, however, grant relief in excess of its 
jurisdiction.® 2 
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38- U.S.—^Nelson v. American Nat 

Bank & Trust Co., DC.Tenn., 9 F. 

H.D. 680—^Plack v, Baumer, D.C. 

Pa., 1 F.R.D. 136. 

Written demand 

Under federal rule providingr that 
such rules should govern all proce¬ 
dure after removal of cose from state 
court, federal rule requiring service 
of written demand for trial by jury 
was applicable to negligence action 
removed to federal court after only 
the petition had been filed,—^Arnold 
V. Chicago, B. & Q. H. Co., D.C.Neb., 
7 P.R.D. 678. 

Demand contained in pleading 

(1) Where demand for jury trial 
waJ3 made in complaint at time ac¬ 
tion was filed in state court and be¬ 
fore cause was removed to federal 
court, plaintiff did not waive right 
to Jury trial in federal court.—Angel 
V. McLellan Stores Co., D.C.Tenn., 
27 F.Supp. 893—Wardrep v. New 
York Life Ins. Co., D.C.Tenn., 1 
P.R.D. 176. 

(2) Where suit originated in state 
equity court, and in initial pleadings 
plaintiff made demand for trial by 
jury and, after removal, defendant 
moved to strike demand for jury, but 
no demand for jury trial had been 
made in federal court, defendant’s 


motion would be treated as a motion 
to strike the case from the jury cal¬ 
endar and would be allowed.—^Nelson 
V. American Nat. Bank & Trust Co., 
D.C.Tenn., 9 P.R.D. 680. 

39. U.S.—^Arnold v. Chicago, B. & 
Q. R. Co., D.C.Neb., 7 P.RD. 678. 

4a U.S.—^Ferris v. Farnsworth Tele¬ 
vision & Radio Corp., D C.N.Y., 8 
P.R.D. 489—Gruskin v. New York 
Life Ins. Co., D.C.Pa.. 1 F.R.D. 32. 

41. U.S.—Ferris v. Farnsworth Tele¬ 
vision & Radio Corp., D.C.N.Y., 8 
F.R.D. 489. 

42. U.S,—^Ferris v. Farnsworth Tele¬ 
vision & Radio Corp., supra, 

43. U.S.—^Eates V. Wilcox, D.C.Mo., 
8 F.R,D. 369. 

44. U.S.—^Vany v. Toledo, etc., R. 
Co., aC.Ohio, 67 F. 379—Brrant v, 
Thompson, C.C.Iowa, 27 F. 881. 

45- U.S.—^Montgomery County v. 
Cochran, C.C.AJa., 116 F. 985, re¬ 
versed on other grounds 26 S.Ct 
58, 199 U.S. 260, 50 L.Ed. 182. 

46. U.S.—^Pere Marquette R. Co. v. 
Western Heater Dispatch, D.C. 
Mich., 284 P. 574. 

64 C.J. p 368 note 36. 

47. U.S.—Collins Mfg. Co. v. Wlck- 
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wire Spencer Steel Co., D.C.Mass., 
14 P.2d 871. 

4a U.S.—Williams v. Provident D., 
etc., Co., W.Va., 242 P. 417, 165 
C.C.A. 193. 

49. U.S.—-Boyle v. Chicago, etc., R. 
Co., C.C.A.MO., 42 F.2d 633. 

54 C.J. p 368 note 37. 

50. U.S.—Commonwealth of Kentuc¬ 
ky ex rel. Martin v. Morris Whole¬ 
sale Liquor Distributing Co., D.C, 
Ky., 29 F.Supp. 310. 

6L U.S.—^Bull V. Adams, C.C.A.Fla, 
17 P.2d 906. 

Duty to do justloe 
Where case as removed from the 
state courts was an equity case, dis¬ 
trict court was called on, in all of 
the circumstances, to endeavor to do 
justice between the parties.—Cohn 
V. Kramer, D.C.Mich., 41 F.Supp. 782, 
affirmed, C.C.A., 124 P.2d 791. 

32. U.S.—^In re Cray’s Estate, C.C.A. 

Ind„ 66 P.2d 367. 

Trust estate 

Where beneficiaries of testamen¬ 
tary trust filed petition in ^tate court 
for removal of trustees and general 
accounting, federal court had no pow¬ 
er, on removal of cause, to order a 
general accounting or to discharge 
trustee, accept resignation, appoint 
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Criminal prosecutions. Since the adoption of the 
federal rules of civil procedure it has been held that 
a criminal prosecution removed from a state to the 
federal court is triable under the federal rules.^^ 
The state prosecuting officer has been held to be 
the ^proper person to prosecute the case,54 and where 
accused is a federal officer the United States district 
attorney may properly act as counsel for him,55 al¬ 
though that is not obligatory56 except where made 
so by statute. Accused is called on to answer to 
the offense as defined by the laws of the state by 
which the prosecution was instituted, and not as 
defined by a federal statute,®^ and in substantive 
matters the state practice should be followed, at 
least in felony cases.^s If the state fails or refuses 
to prosecute the cause after removal, the federal 
court should impanel a jury and direct a verdict of 
not guilty.5^ If the indictment is quashed in the 
federal court, it has no jurisdiction to find a new 
indictment against accused,but it may remand him 
to the custody of the state court for further pro¬ 
ceedings against him.®i 

Prior to the adoption of the Federal Rules of 
Civil Procedure, with reference to the Conformity 
Act, it was held that even if applicable by analogy 
to criminal prosecutions, it was applicable only to the 
manner in which parties brought the case to issue 
and trial or to substantive rights,®^ and not to the 
manner in which the judge in the federal court 
performed his duties,®^ and that the federal court 
was not required to follow the state practice but 
could follow its own practice in respect of the matter 
of sequestering the jury, allowing opening state¬ 
ments, and giving instructions.®^ State statutes 
prescribing punishment were followed.®® 


§ 270. Judgment, Execution, and Review 

Where the parties and subject matter are properly 
before the federal court on removal of a case, Its judg¬ 
ment will not be void and subject to collateral attack 
merely because of the Insufficiency of the allegations 
In the petition for removal or because of Its error In 
assuming jurisdiction. On review the judgment of the 
district court will be reversed If the record affirmatively 
shows lack of federal jurisdiction. 

A judgment rendered by a federal court in a 
cause previously removed thereto from a state court 
is not absolutely void merely because of an insuffi¬ 
ciency of the allegations of the petition for re¬ 
moval, as long as it is not reversed, set aside, or 
otherwise impugned by competent judicial au¬ 
thority;®® and the federal court’s erroneous as¬ 
sumption of jurisdiction, on removal of a cause, 
even where jurisdiction does not appear on the 
record, does not render its judgment void or subject 
to collateral attack if the parties are properly be¬ 
fore the court and the cause falls within the gen¬ 
eral class of which federal courts may take jurisdic¬ 
tion on existence of a specific basis therefor, such 
as diversity of citizenship or the fact that defendant 
is a federal officer.®'^ Even before the adoption of 
the Federal Rules of Civil Procedure, on removal 
the rules of the federal court prevailed in respect of 
opening judgments,®® and loss of jurisdiction after 
the term.®® Interest on a judgment is properly al¬ 
lowed for the period during which its enforcement is 
stayed pending a motion for new trial.^® In a suit 
commenced by attachment against a nonresident 
defendant, the federal court’s judgment may be en¬ 
forced against the attached property in the same 
maimer as if the cause had remained in the state 
court but the time at which execution can issue 
depends on the law of the United States and not 
that of the state from the courts of which the cause 


successors, administer trust, or in¬ 
struct trustees as to duties.—^In re 
Grasps Estate, supra. 

53. U.S.—State v. Collins, D.C.Tex., 
10 F.Supp. 1007. 

Removal of criminal cases is con¬ 
sidered supra § 18. 

64. U.S.—^Delaware v. Emerson, C.C. 
Del., 8 F. 411. 

55. U.S.—Delaware v. Emerson, su¬ 
pra. 

66. U.S.—Carter v. Tennessee, C.C.A. 
Tenn., 18 F.2d 850. 

67. U.S.—^ITorth Carolina v. Gosnell, 
aC.N'jC., 74 F. 784—Georgia v. 
OGrady, C.C.G£L, 10 F.Cas.No.5,352, 
8 Woods 496. 

58. U.S.-*-VirginIa v. Felts, CCVa., 
138 F. 86. 

59. •U.S.—Virginia v. Felts, C.C.Va., 
133 IF. 86. 

64 aJ. p 358 note 48. 


6a U.S.—Bush V. Kentucky, Ky., 1 
S.Ct 625, 107 U.S. no. 27 L.Ed. 
354. 

61. U.S.—^Bush V. Kentucky, supra. 

62. U.S,—Carter v. Tennessee, C.C, 
A-Tenn., 18 F,2d 850. 

63. U.S.—Carter v. Tennessee, su¬ 
pra. 

64. U.S.—Carter v. Tennessee, supra. 

66. U.S.—Stinnett v. Commonwealth 
of Virginia, O.C.A.Va., 65 F.2d 644. 
54 C.J. p 358 note 51. 

Punishment presoxihed by Jury 
Defendant in homicide prosecution 
commenced under state laws, but re¬ 
moved to federal court, was entitled 
to have Jury pass on question of pun¬ 
ishment, as required by law of state. 
—Stinnett v. Commonwealth of Vir¬ 
ginia, supra. 


66. U.S.—^Illinois Cent. R. Co. v. 
Sheegog, C.CKy., 177 F. 766, af¬ 
firmed 30 S.Ct 696, 217 U.S. 699, 
54 L.Ed. 897. 

67. U.S.—Windholz v. Everett, C.C. 
A.N.C., 74 P.2d 834, followed in 
Blackley v. Powell, 74 F.2d 1009. 

68. U.S.—Upton-Lang Co. v. Metro¬ 
politan Casualty Ins. Co. of New 
York, aCJLPa., 57 F.2d 138. 

69. U.S.—Upton-Lang Co. v. Metro¬ 
politan Casualty Ins. Co. of New 
York, supr€u 

7a U.S.—Gunther v. Liverpool, etc.. 
Ins. Co., C.C.N.Y., 10 F. 830, 20 
Blatchf. 390. 


71. U.S.—^Missouri v, Taylor, Mo., 
45 S.Ct >47, 266 U.S. 200, 69 L.Ed. 
247, 42 A.L.R. 1232. 
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was removedJ^ The federal court will not grant 
a personam judgment against a defendant appearing 
specially before it in a removed case to dissolve an 
attachment and quash writs and service issued in 

aid thereof.73 

Judgjnent by default. On the failure of defendant 
after his removal of a cause from a state to the 
federal court to file his answer within the time pre¬ 
scribed by the Federal Rules of Civil Procedure, 
plaintiff is not entitled to entry of judgment by de¬ 
fault as matter of right,but such matter is ad¬ 
dressed to the discretion of the trial courtJ^ 

Review, The removal papers are a necessary part 
of the record on appeal by defendants from a 
judgment of the federal district court,since ju¬ 
risdiction must afiGirmatively appear from the rec- 
ord77 and cannot be waivedL^S it is for the cir¬ 
cuit court of appeal, rather than the district court, 
to decide whether testimony taken before the district 
court on a hearing of a motion for remand to the 
state court is a matter essential to decisions pre¬ 
sented by the appeal to the circuit court of ap¬ 
peals Where the petition shows on its face a lack 
of federal jurisdiction, on review the higher court 
will reverse the judgment of the federal district 
court with directions to remand the case to the 
state court^o Where, however, nothing appears to 
the contrary, it will be assumed on appeal that ju¬ 
risdiction conferred on the federal district court 
by removal of a case from a state court was right¬ 
fully retained and exercised.8i Under the Federal 
Rules of Civil Procedure it is federal rather than 
state practice which determines whether plaintiff in 
a removed case may appeal from a judgment on a 
verdict or must move before the trial court to set 
aside or correct the verdict and then appeal from 
a refusal to do so.^^ xhe upper court will not re¬ 
verse for harmless error.^s 


Where a case has been .removed from a state 
to the federal district court, the circuit court of ap¬ 
peals is substituted for the state appellate court as 
the appropriate court of appeal,^^ and it has the 
duty to apply the law of the state as the state court 
would have applied it on an appeal to it if the cause 
had not been removed.85 Where the highest court 
of the state holds itself free to modify its own opin¬ 
ions, the circuit court of appeals in applying local 
law in a removed case is likewise free to depart 
from earlier rulings of the state court to the extent 
that examination of the later opinions of such court 
show's that it has modified its original opinion,^6 
but the principles of law contained in earlier opin¬ 
ions are to be followed by the federal district court 
in so far as applicable to the facts developed there, 
where such principles have not been modified by 
subsequent decisions of the state high court.87 

On appeal to the circuit court of appeals or the 
supreme court of the United States from a judg¬ 
ment or decree of the federal district court, an or¬ 
der made by a state court in the cause before re¬ 
moval stands no higher than if the same order had 
been made by such district court^s 

§ 271* Enforcement of Sentence in Criminal 
Prosecution 

On conviction of an accused person In a case removed 
from a state to the federal court It has been held that 
the state whose laws he violated should execute his 
sentence. 

Where accused in a criminal prosecution removed 
from a state court to a federal court is convicted 
therein, it has been held that the state from the 
courts of which the cause w’as removed, rather than 
the federal government, should execute the sentence, 
inasmuch as the conviction is of an offense against 
the state law.89 jf the sentence is that accused 


72. Mass.—Nlms v. Spuir, 188 Mass. 
209. 

73. U.S.—Hisel V. Chrysler Corp., 
p.aMo., 90 P.Supp. 666. 

74. U.S.—Henry v. Metropolitan Life 
Ins. Co., D.aVa., 8 F.R.D. 142. 

75. U.S.—Henry v. Metropolitan Life 
Ins. Co., suprcL 

76. U.S.—Cloud V. MdLean-Arkansas 
Lumber Co., D.C.Ark., 28 F.Supp. 
628, appeal dismissed, C.C.A., Mc- 
Lean-Arkansas Lumber Co. v. 
Cloud, 106 F.2d 1004. 

77. U.®.—Cloud V. McLean-Arkansas 
Lumber Co., D.C.Ark., 28 F.Supp. 
628, appeal dismissed, C.C.A., Mc¬ 
Lean-Arkansas Lumber Co. v. 
Cloud, 106 F.2d 1004. 

78. U.S.—Cloud V, McLean-Arkansas 


Lumber Co., D.C.Ark., 28 F.Supp. 
628, appeal dismissed, C.C.A., Mc¬ 
Lean-Arkansas Lumber Co. v. 
Cloud, 106 F.2d 1004. 

79. U.S.—Cloud V, McLean-Arkansas 
Lumber Co., D.C.Ark,, 28 F.Supp. 
623, appeal dismissed, C.C.A., Mc¬ 
Lean-Arkansas Lumber Co. v. 
Cloud, 106 F.2d 1004. 
sa U.S.—Colorado Life Co. v, Steele, 
C.C.AJLrk., 96 P.2d 536. 

81. U.S.—American Guaranty Co. v. 
Caldwell, C.C.A.Cal., 72 F.2d 209. 

82. U.S.—Galloway v. General Mo¬ 
tors Acceptance Corp., C.CAy.S.C., 
106 F.2d 466. 

83. U.S.—Ue Santa v. Nehl Corp., 
C.CJLN,7„ 171 F.2d 696. 

84. U.S.—Wichita Royalty Co. v. 
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City Nat. Bank of Wichita Falls, 
Tex., 59 S.Ct 420, 306 U.S. 103, 88 
LuEd. 615. 

85. U.S.—Wichita Royalty Co. v. 

City Nat. Bank of Wichita Falls, 
supra. 

86. U.S.—Wicliita Royalty Co. v. 

City Nat. Bank of Wichita Falls, 
supra. 

87. U.S.—Wichita Ro 3 ''alty Co. v. 

City Nat. Bank of Wichita Falls, 
supra. 

88. U.S.—^Reminsrton v. Central Pac. 
R. Co., N.Y., 26 S.Ct. 677, 198 U.S. 
96, 49 L.Ed. 969. 

Effect of order and decisions of state 
court on federal district court see 
supra § 254. 

89. U.S.—Virginia v. Felts, C.C.Va., 
183 F. 85. 
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be executed, the court should direct that he be 
delivered to the sheriff of the county whence the 
case came, for enforcement of the sentence;^® 
and if the sentence is imprisonment the marshal of 
the court should be directed to deliver accused to 
the sheriff for transportation to jail or to the state 
penitentiary, as the case may be.^^ Where a fine is 
imposed and is not paid, accused should be delivered 
to the sheriff of the proper county for imprison¬ 
ment but if the fine is paid forthwith, the clerk 
of the federal court should receive it and pay it 
over to the clerk of the state court from which the 
prosecution was removed,^3 reserving however, as 
much of the sum paid as represents the costs in the 
federal court, if costs have been adjudged against 
accused.If the state authorities should decline 
to receive a convict directed by the federal court 
to be delivered to them, the marshal should be 
ordered to liberate him.^5 

§ 272. Costs 

a. In general 

b. Security for costs 

a. In General 

Allowance of costs In cases removed from a state to 
the federal court formerly depended very largely on 
the state practice, but it would seem that since adop¬ 
tion of the Federal Rules of Civil Procedure the federal 
practice controls. 

Under the Federal Rules of Civil Procedure state 
statutes with respect to allowance of costs are no 
longer controlling in the federal courts, as dis¬ 
cussed in Federal Courts § 161. Prior to adoption 
of such rules it was held in cases removed from a 
state to the federal court that where plaintiff's 
recovery was so small that under the law of the 
state he was not entitled to have costs awarded to 
him, they would not be taxed in his favor 1^ the 
federal court;®® and, on the other hand, that costs 
would not be awarded in such case to defendant, 
since the statutes of the United States did not rec¬ 


ognize, but by implication denied, the right of the 
losing party to costs.®"^ It was also held e converse, 
that although plaintiff recovered a sum so small that 
in an action originally brought in the federal court 
he would not be entitled to costs, they should never¬ 
theless be awarded to him if, in the state court, 
had the cause remained there, he would have been 
entitled thereto.®® 

Costs accrued prior to removal. Prior to adop¬ 
tion of the Federal Rules of Civil Procedure it ap¬ 
peared to be the more generally accepted rule that, 
if costs were awarded by the federal court, all costs 
accrued in the state court and under the state law 
•before the removal of the cause to the federal court 
should be included in the award,®® notwithstanding 
no provision was made for such items in the 
federal statutes the acts of congress prescribing 
what costs might or might not be taxed being deemed 
to apply only to such costs as accrued in the federal 
court after removalbut there was some authority, 
to the contrary, that items of costs accrued in the 
state courts were not to be taxed by the federal 
court unless they were such as would be taxable 
by it had they accrued therein.® 

Costs accruing in state court after removal, in pro¬ 
ceedings improperly taken therein, will not be taxed 
by the federal court.^ 

h» Security for Costs 

The Federal Rules of Civil Procedure control the 
matter of security for costs where It arises In the fed¬ 
eral court after removal of a case from a state court. 

Since the adoption of the Federal Rules of Civil 
Procedure for district courts, the matter of security 
for costs is governed by federal (practice and not by 
that of the state from which a case was removed 
to the federal court.® Where it sufficiently appears 
that plaintiff will be responsible for costs and dis¬ 
posed to pay whatever costs may be adjudged against 
him, the court may deny a motion for security for 
costs.® Prior to the adoption of the Federal Rules 


90. XJ.S. —^Virginia v. Felts, supra. 

91. U.S.—Virginia v. Felts, supra. 

92. U.S.—Virginia v. Felts, supra. 
98. U.S.—Virginia v. Felts, supra. 

94. U.S.—Virginia v. Felts, supra. 

95. U.S.—Virginia v. Felts, supra. 

96. U.S.—^Richter v. Magone, C.C. 
N.T., 47 F. 192. 

64 C.J. p 859 note 68. 

97. U.S.-~>Bichter v. Magone, supra. 

98. U.S.—Merritt v, Merritt, B.a 
NJa., 20 F.2d 641. 

84 CJT. p 859 note 70. 

99. U.S.—Sawyer v. Williams. CXC. 
Md., 72 F. 296. 

94 CJF. p 359 note 72. 


1. U.S.—Cleaver v. Traders* Ins. Co., 
aaMich., 40 F. 863—Wolf v. Con¬ 
necticut Mut. Liife Ins. Co., C.C. 
Mich., 30 F.Cas.No.17,924, 1 ffilipp. 
877. 

2. U.S.—Wolf V. Connecticut Mut. 
Liife Ins. Co., supra. 

3. U.S.—Chadbourne v. German- 
American Ins. Co., C.C.N.T., 31 F. 
625, 24 Blatchf. 639—^Clare v. Na¬ 
tional City Bank, aC.N.T., 5 F. 
Cas.No.2,793. 14 Blatchf. 445. 

15 CLJ. p 23 note 89. 

4. U.S.—Young V. Merchants' Ins. 

Co., aas,a, 29 f. 273 . 

5. U.S.—Corthom v. Cleghom, D.a 
1 Mo., 91 F.Supp. 826. 
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Dismissal under state statute refused 
Where case was seasonably re¬ 
moved to federal district court on 
ground of diversity of citizenship 
and federal court had local rule re¬ 
quiring security for costs, motion to 
dismiss under state statute relating 
to security for costs would be over¬ 
ruled.—Corthom v. Cleghom, supra 

6. U.S.—^Fleetwood v. Milwaukee 
Mechanics Ins. Co., D.C.M 0 ., 88 
F.Supp. 474. 

Basis of motion disappearing 
Motion of defendant, after removal 
to federal court, for security for 
costs on ground that plaintiffs failed 
to pay costs adjudged them in state 
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of Civil Procedure, in view of the g^eneral rule that 
a cause removed from a state court to a federal 
court shall proceed in the latter court in the same 
manner as if it had originally been commenced there¬ 
in, as discussed supra § 247, it was held that a cause 
so removed was subject to a rule of the federal court 
requiring plaintiff in every case brought in such 


§§ 272-274 

court to give security for costs, if demand therefor 
is made, even though if the cause had remained in 
the state court such security would not have been 
required.*^ The federal court applied the state law 
in determining whether or not a removed case should 
be dismissed for want of a cost bond.8 


EE2L0YAL0F CAVSES 


XVL aEMAND 


A. NECESSITY OR PROPRIETY, AND EFFECT 


§ 273. In General 

A case Improperly removed from a state court to 
a federal court may be remanded by the federal court. 

A case removed from a state court to a federal 
court is not necessarily finally settled or disposed 
of as respects the state court, since it may possibly 
be remanded by the federal court to the state 
court;® and, if the suit is not rightfully in the fed¬ 
eral court, it may be the court’s positive duty to 
order a remand.^® A remand, otherwise proper, 
is not precluded by the fact that no appeal lies 
from a decision remanding the case,^! or by the 
fact that new causes of action which have been set 
forth in an amended pleading filed in the federal 
court are different from those stated in the original 
pleading filed by plaintiff.^® 

A defendant who has prevailed on a motion to 
quash the service of process on him, and who is, 
therefore, no longer before the court, is without 
standing to object to the remanding of the case.^® 
A remand of an action for a declaratory judgment 


cannot be successfully opposed on the ground that 
such an action cannot be maintained, because an¬ 
other remedy was available, where the state court, 
prior to the removal, had determined that it did 
have jurisdiction.!^ 

Effect of consolidation with pending suit. The 
consolidation of a suit, after its removal, with an¬ 
other suit pending in the federal court does not 
affect the power and duty of such court to re¬ 
mand the removed cause on determining that a 
remand is necessary or proper.! ^ 

Appeal from ruling on application to restrain 
further proceedings in state court does not affect 
the right of the federal court to remand the cause.!® 

§ 274. Grounds in General 

Remand of a case from a federal court to a state 
court will be granted where, but only where, proper 
and sufficient grounds are shown therefor. 

A cause removed to a federal court from a state 
court will be remanded to the state court where,!"^ 


court proceeding, would be denied, 
where plaintiffs had paid such costs 
after motion for costs was died.— 
Fleetwood v. Milwaukee Mechanics 
Ins. Co., supra. 

7- U.S.—Henninir v. Western Union 
Tel. Co., C.C.S.C. 40 F. 668. 

8. U.S.—Sutro V. Simpson, C.C.Cola, 
14 F. 370, 4 McCrary 276. 

MotioxL pendingr in. state court 
Where a motion to dismiss for 
want of a bond for costs had been 
entered in a state court, and subse¬ 
quently the cause was removed to 
the federal court, the motion which 
was pendinsT in the state court at the 
time of removal would be heard in 
the federal court and, where the 
state statute would have required 
dismissal of the suit for want of the 
cost bond, the federal court would 
dismiss it.—Sutro v. Simpson, supra. 

9. U.S.—^Flowers v. Aetna Casualty 
& Surety Co., C.C.A.Tenn., 154 F.2d 
881, reversed on other grounds 67 
S.Ct. 798, 330 U.S. 464, 91 L..Bd. 
1024. 


Ga.—^Reeve Bros. v. Allen, 21 5.B.2d 
244, 67 Ga.App. 614. 

64 C.J. p 360 note 78. 

Exercise of judicial discretion as be¬ 
tween dismissal and remand see su- 

' pra S 266. 

10. U.S.—^Turmine v. West Jersey & 
S. R. Co.. D.C.Pa., 44 F.2d 614. 

11. U.S.—Pabst V, Roxana Petrole¬ 
um Co., D.C.Tex., 30 P.2d 953— 
Liuella Hannan Memorial Home v. 
First Nat. Bank, D.C.Mich., 31 F. 
Supp. 276—^Toney v. Maryland Cas. 
Co., D.aVa., 29 PjSupp. 786-^tate, 
on Inf. of McKittrzck ex rel. City of 
Trenton v. Missouri Public Service 
Corp., D.C.MO., 25 F.Supp. 690. 

Review of remanding order see infra 
§8 308-310. 

12. Wyo.—State v. District Court of 
Sixth Judicial Dist. in and for Con¬ 
verse County, 13 P.2d 568, 44^ Wyo. 
437, certiorari denied State of Wyo¬ 
ming ex rel. Merritt Oil Corpora- 

- tion V. District Court of the Sixth 
Judicial Dist of State of Wyoming, 
63 S.Ct 291, 287 U.S. 667, 77 L.Bd. 
676. 


13- U.S.—^In re Employers Reinsur¬ 
ance Corp., C.C.A.Tex., 82 P.2d 373, 
affirmed Employers Reinsurance 
Corp. V. Bryant. 67 S.Ct 273, 299 U. 
S. 374, 81 L,.Bd. 289. 

14. U.S.—Delaware, L. & W. R. Co. 
V. Slocum, D.C.N.Y., 66 F.Supp. 634. 

15. UjS.—C olburn v. Hill, Tenn., 101 
P. 500, 41 C.QJL 467. 

Consolidation of removed cause with 
cause originally brought in federal 
court see supra § 267. 

16. U.S.—National Farmers* Bank v. 
Moulton, O.C.AMinn., 32 P.2d 78. 

Restraining further proceedings in 
state court after removal see 
Courts 8 543. 

17. U.S.—Schultz V. Falk, D.O.La., 90 
F.Supp. 666—^Murray v. Union Pac. 
R. Co., D.aill., 77 F.Supp. 219, mo¬ 
tion denied 77 F.Supp. 618. 

Failure to pursue remedies under 
state law 

Where, notwithstanding many al¬ 
leged wrongful acts, petitioner for 
removal of receiversliip proceedings 
from state to federal court had made 
I no.attempt to avail itself of reme- 
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and only where,^® proper and sufficient grounds are 
shown for the remand. When only one of several 
nonresident defendants in a nonseparable contro¬ 
versy removes a case, which is properly removable 
because of diversity of citizenship, plaintiff cannot 
ask a remand because one of the nonresidents has 
not been served.^® A remand may be granted 
where the federal court to which the case was re¬ 
moved is an inconvenient forum.^O The fact that 
a remand will deprive defendant of a right to liti¬ 
gate a counterclaim for cancellation or rescis¬ 
sion of a written instrument, because of a want of 
jurisdiction in the particular state court to en¬ 
tertain such a counterclaim, does not preclude a 
remand where defendant has an adequate remedy 
by interposing a defense of breach of warranty or 
fraud.2^ 

Pendency of other actions involving parties. If 
the federal court has jurisdiction of the cause, a 
remand is not warranted merely because of the 
existence of a multiplicity of actions in the state 
courts between the same parties ;22 nor, where de¬ 
fendant applied for removal within the prescribed 
time and is otherwise entitled to have this cause of 
action tried in the federal court, will remand be 
granted because other actions by such party, pre¬ 
sumably arising out of the same transaction and 


presumably requiring the same set of witnesses, and 
possibly all triable in one trial under the state prac¬ 
tice, are pending in the state court^s However, 
where there are several cases pending in the fed¬ 
eral court between the parties, and some of them 
are being remanded because there had not been com¬ 
pliance with the provisions of the removal statute, 
the other cases may also be remanded where they 
involve identical issues, and where, if they were 
retained in the federal court, a conflict of juris¬ 
diction would result.24 

§ 275. Want of Jurisdiction at Time of Re¬ 
moval 

In general, a case will be remanded where the fed¬ 
eral court did not have jurisdiction thereof at the time 
of its removal from the state court. 

In general, it is the duty of the district court to 
remand a removed suit where it appears that the 
suit does not really and substantially involve a con¬ 
troversy of which the court has jurisdiction,25 or 
if the jurisdictional facts do not appear from the 
removal papers and the record of the cause as 
it was at the time the removal was effected.26 On 
the other hand, a remand will be denied where the 
federal court has jurisdiction of the parties and 
the subject matter.^’^ 


dies and processes afforded by state 
law, such as application to state 
court for exercise of its supervisory 
powers, includingr assigrnuient of im¬ 
partial judsre to handle receivership 
proceedings, such proceedings were 
remanded to state court.—^Llano Del 
Rio Co. of Nev. v. Anderson-Post 
Hardwood Lumber Co., D.C.La., 84 F. 
Supp. 336. 

Defendant outside Juxisdiction of fed¬ 
eral court 

Where, in suit on policy of work¬ 
men's compensation insurance re¬ 
moved to federal district court be¬ 
cause of diversity of citizenship, 
service of process against defendant 
Insurer was invalid and it declined 
to appear voluntarily and could not 
be effectively served within district 
in which suit was pending, but could 
be served by process issued out of 
state court from which cause had 
been removed, action of district court 
in remanding cause was held proper, 
especially where order of dismissal 
would have prevented plaintiff from 
beginning anew his suit within time 
permitted by state statute.—Employ¬ 
ers Beinsurance Corp. v. Bryant, Tex., 
57 S.Ct. 273. 299 U.S. 374, 81 L.Ed. 
289. 

18. U.S.—Sabine State Bank & Trust 

Co. V. Schoonmaker, D.C.La., 63 F. 

Supp. 441—Steele v. American 

South Aftlcan Line, D.C.CSI.. 62 F. 


flupp. 636—Womble v. Mutual Life 
Ins. Co. of H. T., D.C.La., 69 F. 
Supp. 449—Jones v. Amerlagene, 
Inc., D.O.La., 39 F.Supp. 495. 
Bemand held not warranted 

(1) 3?hct that face of complaint 
shows that defendant has a valid de¬ 
fense, if asserted, to all or a portion 
of claim, does not justify remand.— 
St. Paul Mercury Indemnity Co. v. 
Red Cab Co., Ind., 68 S.Ct 686, 303 
U.S. 283, 82 L.Fd. 846. 

(2) Where state court's jurisdic¬ 
tion was predicated on attachment of 
nonresident defendant's property 
within jurisdiction of state court and 
It appeared that if nonresident de¬ 
fendant appeared in action in state 
court for any purpose other than to 
plead to jurisdiction of court, or in a 
motion for removal to federal court, 
a personal judgment could be ren¬ 
dered against him, cause would not be 
remanded.—Sabine State Bank & 
Trust Co. V. Schoonmaker, D.C.La., 63 
F.Supp. 441. 

19. U.S.—Del Fungo Giera v. Rock¬ 
land Light & Power Co., D.C.N.T., 
46 F.2d 662. 

Beasou for rule 

To hold otherwise would possibly 
enable plaintiff to prevent the remov¬ 
al of a removable case by delay in 
the service of process on some of the 
defendants.—^Del Fungo Giera v. 
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Rockland Light & Power Co., D.C.N. 
T., 46 F.2d 662. 

20. U.S.—^Murray v. Union Pac. R. 
Co., D.C.I11., 77 F.Supp. 219, motion 
denied 77 F.Supp. 613. 

21. U.S.—Gates v. Union Central 
Life Ins. Co., D.G.N.T., 56 F.Supp. 
149. 

22 . U.S.—Marx v. Shiva. D.aH.Y., 
49 F.Supp. 1021. 

23. U.S.—Silverstein v. .Etna Life 
Ins. Co., D.aiSr.T., 16 F.Supp. 404. 

24. U.S.—^Beasley v. General Ameri¬ 
can Life Ins. Co., D.C.S.C., 12 F. 
Supp. 604. 

25. U S.—Girand v. Eimbell Milling 
Co., C.C.A.Tex., 116 F.2d 999—Till¬ 
man V. Russo Asiatic Bank, C.C.A. 
N.T., 61 P.2d 1023, 80 A.L.R. 1368, 
certiorari denied 62 S.Ct. 312, 286 
U.S. 639, 76 L.Ed. 932—Yellow Cab 
Co. V. Price, D.C.IIL, 50 F.Supp. 
730—^Egerton v. Starln, C.C.Conn., 
91 F. 932. 

26. U.S.—^Doggett V. Hunt, D.C.Ala., 
93 F.Supp. 426. 

54 C.J. p 360 note 86. 

27. U.S.—Wheatley v. Martin, D.C. 
Ark., 62 F.Supp. 109—Conners v. 
Federal Deposit Ins. Corp., D.C.Pa., 
39 F.Supp. 812—-Huhn v. Pacific 
Mut. Life Ins. Co. of California, D. 
C.N.Y., 37 F.Supp. 100. 



76 C.J.S. 

§ 276. -Cause Not within Removal Stat¬ 

utes 

A cause removed to the federal court should be re¬ 
manded to the state court where the facts thereof do 
<not bring It within the provisions of the removal statutes. 

A cause removed from a state court to a federal 
•court should be remanded to the court from whence 
it came if the facts of the cause do not bring it 


§ 276 

within the provisions of the statutes authorizing re¬ 
moval,as, for example, where the statutory juris¬ 
dictional amount is not involved in the suit,^® or 
where the action does not arise under the Consti¬ 
tution or laws of the United States,or where the 
requisite diversity of citizenship does not exist,^^ 
as where one or more of the defendants is a resi¬ 
dent and there is no fraud in the joinder.^^ On 


REMOVAL OF CAUSES 


28. U.S.—^Employers Helnsurance 

Corp. V. Bryant, Tex., 57 S.Ct, 273, 
299 U.S. 374, 81 L.Ed. 289—Arm¬ 
strong V. Alliance Trust Co., C.C.A. 
Miss., 126 F.2d 164—Garberson v. 
Garberson, D.C.Iowa, 82 F.Supp. 706 
—Crouse v. North American Avia¬ 
tion, of Kan., D.C.MO., 68 P.Supp. 
234—State of Texas ex reL Martin 
V. Continental Distilling Sales Co., 
D.C.Tex., 67 F.Supp. 389—^Tobln v. 
Hercules Powder Co., D.C.D€l., 63 
F.Supp. 434—^Martin v. Western 
Union Tel. Co.. D.C.Wis., 57 F. 
Supp. 521—^McDonald v. New St 
Louis & Calhoun Packet Corp., D. 
O.Ala., 61 F.Supp. 438—City of Mi¬ 
ami V. Shawano Plantation, D.C. 
Fla., 51 F.Supp. 133—Garner v. 
Mengel Co., D.C.Ky., 50 F.Supp. 794 
—^Luella Hannan Memorial Home 
V. First Nat. Bank, D.C.Mich.. 31 F. 
Supp. 276—Moffett v. Bobbins. D.C. 
Kan., 14 F.Supp. 602, affirmed C.C. 
A., 81 F.2d 431, certiorari denied 
56 S.Ct 940, 298 U.S. 675, 80 L.Bd. 
1397 —In re Keene’s Extradition, D. 

C. Tex., 6 F.Supp. 308—Consumers’ 
Lignite Co. v. Lumberman’s Mut 
Casualty Co„ D.C.Tex., 5 P.Supp. 
794—Summers v, Louisville & N. 
R. Co., D.C.Ky., 4 P.Supp. 410. 

54 C.J. p 360 note 85. 

Actions under Jones Aot 
Xj.s.—^Moe V. Eagle Ocean Transp. 
Co., D.C.Tex., 91 F.Supp. 910—Molt- 
ke V. Intercontinental Shipping 
Corp., D.C.N.T., 86 P.Supp. 662— 
Bodich V. American Barge Lines, 

D. C.MO., 71 F.Supp. 549—The Ari¬ 
zona, D.aWash., 5 F.SUPP. 831— 
Kristiansen v. National Dredging 
Co., D.C.N.Y., 4 F.Supp. 925. 

29. U.S.—St. Paul Mercury Indemni¬ 
ty Co. V. Red Cab Co, Ind., 58 S.Ct 
586, 303 U.S. 283, 82 L.Ed. 845— 
Johnson v. Baultable Life Assur. 
«oc. of U. S.. C.C.A.Ky., 127 P.2d 77 
—American United Life Ins. Co. of 
Indianapolis, Ind., v. Franklin, C.C. 
A.Ark., 97 F.2d 76—American 

Stores Co. v. Grerlach, C.C.A..Pa., 55 
P.2d 658—^Union Oil Co. of Califor¬ 
nia V. Spradley, D.C.Wash., 49 F.2d 
815—^Turmine v. West Jersey & S. 

R. Co.. D.C.Pa., 44 F.2d 614—Bur- 
mon & Bolonsky v. Luckenbach S. 

S. Co., D.C.Mass., 39 P.2d 619—Lei- 
decker Tool Co. v. Laster, C.C.A. 
Okl., 39 F.2d 615—Stuart v. Creel, 
D.C.N.T., 90 P.Supp. 392—Grader 
w. Edwards Dental Supply Co-, D.C. 


Cal., 86 F.Supp. 966—^Thompson v. | 
Mutual Ben. Health & Accident 
Aas’n of Omaha, Neb., D.C.Iowa, 83 
P.Supp. 666—Martin v. Western 
Union TeL Co., D.C.Wis., 67 F. 
Supp. 621—^Button v. Mutual Life 
Ins. Co. of New York, D.C.Ky., 48 
P.Supp. 168—Sadler v. Pennsyl¬ 
vania Refining Co., D.C.S.C., 31 F. 
Supp. 1—Cashion v. Pilot Life Ins. 
Co., D.C.S.C.. 29 F.Supp. 1020—Jew¬ 
ell V. Cleveland WrecWng Co., D.C. 
Mo., 28 P.Supp. 364—Batezell v. 
Consolidated Indemnity & Insur¬ 
ance Co., D.C.N.J., 10 P.Supp. 904 
—^Bohnert v. Ben Hur Life Ass’n, 
D.aill., 9 F.Supp. 471—Smith v. 
United Gas Public Service Co.. D.C. 
La-, 2 P.Supp. 211. 

Pa.—Termlne v. West Jersey & S. R. 

Co., 14 Pa.Dlat & Co. 426. 

Time of determining a m on nt 
On motion to remand, question is 
whether the necessary Jurisdictional 
amount existed at time federal court 
Jurisdiction was invoked, and not 
what the Jurisdictional situation was 
in that respect when action was 
started.—Sink v. Mutual Life Ins. Co. 
of New York, D.C.Ind., 66 P.Supp. 
306. 

Unliquidated damages 

Duty of federal court to remand 
where damages are unliquidated aris¬ 
es only where it appears beyond 
question that recovery of Jurisdic¬ 
tional amount is legal impossibility. 
—Turmine v. West Jersey & S. R. 
Co., D.C.Pa., 44 F.2d 614. 

80. U.S.—^Thompson v. Standard Oil 
Co. of New Jersey, C.C.A.S.C., 67 F. 
2d 644, certiorari denied Standard 
Oil Co. of New Jersey v. Thompson, 
64 S.Ct. 640, 292 U.S. 631, 78 L.Ed. 
1485 —^john Hancock Mut. Life Ins. 
Co. V. United Office & Professional 
Workers of America, D.C.N.J., 93 
P.Supp. 296—^Low King Yong v. 
Pan American Airways, D.C.Ha- ] 
wail, 74 P.Supp. 667. 

31. U.S.—Texas Wool & Mohair 
Marketing Ass’n v. Standard Acc. 
Ins. Co., C.A.Tex., 175 P.2d 835— 
Rhodes v. Dierks Lumber & Coal 
Co., C.C.AArk., 108 P.2d 846— 
Breeden v. Atlantic Coast Line R. 
Co., D.C.S.C., 86 P.Supp. 964— 

Southern Ry. Co. v. Order of By. 
Conductors of America, D.C.S.C., 63 
P.Supp. 306—State of Missouri ex 
rel. and to Use of Darr v. A. B. Col¬ 
lins & Co., D.C.MO., 34 P.Supp. 549 
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—Whatley v. Missouri Pac. R. Co., 
Travelers Ins. Co., Intervenor, D.C. 
La, 27 P.Supp. 919—Franklin v. 
May Department Stores Co., D.C. 
Mo., 25 P.Supp. 735—State of Iowa 
ex rel. Welty v. Northwestern 
Light & Power Co., D.C.Iowa, 18 P. 
•Supp. 303—^Brohman v. U. & Gyp¬ 
sum Co., D.C.N.Y., 16 F.Supp. 20— 
Lane v. Union Terminal Co., D.C. 
Tex-, 12 P.Supp. 204—^Lever Bros. 
Co. V. J. Eavenson & Sons, D.C.N.Y., 

7 F.Supp. 679. 

32. U.S.—Pullman Co. v. Jenkins, 
Cal., 69 S.Ct. 347, 306 U.S. 534, 83 
L.Bd. 334—Smith v. Southern Pac. 
Co., C.A-Or., 187 F.2d 397—Norwalk 
V. Air-Way Electric Appliance 
Corp., C.C.A.N.Y., 87 F.2d 317, 110 
AL.R. 183—Watson v. Chevrolet 
Motor Co. of SL Louis, C.C.A.MO., 
68 P.2d 686, certiorari demed Chev¬ 
rolet Motor Co. of St. Louis v. 
Watson, 54 g.Ct. 716, 292 U.S. 637, 
78 L.Ed. 1490—Cox v. Early, C.C.A. 
Ark., 65 F.2d 891—Sansom v. New 
Amsterdam Ins. Co., D.C.Ala., 95 P. 
Supp. 6—^Lawless v. American 
Dixie Shops, D.C.Mo., 87 F.Supp. 
560—Landreth v. Phillips Petrole¬ 
um Co., D.aMo., 74 F.Supp. 801— 
Barber v. Dunlop Tire & Rubber 
Corp., D.C.MO., 74 F.Supp. 680— 
East Coalings Oil Fields Corp. v. 
Pure Oil Co., D.C.CaL, 66 FSupp. 
716—^La Mance v. Street & Smith 
Publications, D.C.Mo., 63 P.Supp. 
399—Oneto v. Consolidated Motor 
Lines, D.C.N.Y., 36 P.Supp. 189— 
Bterrod v. Missouri Pac. R- Co., D. 

C. Ark., 26 P.Supp. 619—Johnson v. 
Missouri Pac. Transp. Co., D.C. Mo., 
25 F.Supp. 692—^Perry Motors v. 
Chrysler Corp., D.C.Tex., IS F.Supp. 
846 —Thurston v. Northwestern 
Fire & Marine Ins. Co., D.C.N.Y., 9 
F.Supp. 848—^Baker v. Jacksonville 
Traction Co., D.C.Fla., 247 P. 718 
—Cummings v. Riley Stoker Corp., 

D. C.MO., 6 P.R.D. 5. 

AofeloiL against employer and em¬ 
ployee 

Motion to remand action against 
nonresident employer and resident 
employee to state court should be 
denied if no cause of action against 
employee is alleged in complaint, but 
must be granted If Joint cause of ac¬ 
tion against both defendants is dis¬ 
closed.—^Donaldson v. Tucson Gas, 
j Electric Light & Power Co., D.C-Arlz., 
114 F-Supp. 246. 
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the other hand, if the petition for removal, when 
taken in connection with the other matters con¬ 
stituting’ the record of the state court, discloses the 
jurisdictional facts, the federal court need not 
surrender its jurisdiction.33 Where the complaint 
states two causes of action, and there are several 
defendants, one of whom is a nonresident, remand 
will be refused if either one of the causes of action 
is against the nonresident defendant solely.34 

Suit partially unremovable. Where a suit in 
which are joined prayers for an injunction and for 
a judgment for damages is not removable as to 
the former because the relief sought is merely an¬ 
cillary to a prior action which was not removable, 
the whole cause must be remanded, even though 
as to the action for damages it would have been 
removable.35 However, where proceedings to 
punish a party for contempt of the state court had 
been instituted therein before the removal, the 
federal court may retain the principal cause, if 
proper, but should remand the contempt proceedings 
to the state court, which alone has power to dis¬ 
pose of them.3fi 

Existence of different ground for removal 
While a petition for removal which on its face fails 
to show a right to remove the cause on the ground 
therein specified will not support a removal on 
another and different ground, as discussed supra 
§ 215, where the petition, considered with the rec¬ 
ord, is sufficient on its face to show a right to re¬ 


move on the ground assigned, a subsequent show¬ 
ing or determination that such g^round does not in 
fact exist will not necessitate the remand of the 
cause if on the face of the record or from the evi¬ 
dence adduced, it appears that another ground of 
federal jurisdiction, because of which the cause 
might have been removed, does exist ;37 but a re¬ 
moving defendant cannot be permitted to abandon 
the ground on which he relied for removal and 
assert an inconsistent case, as against a motion to 
remand the cause.33 

§ 277. -Failure to Comply with Statutory 

Procedure for Removal 

A failure to comply in a material and Jurisdictional 
respect with the procedure prescribed by the removal 
statutes necessitates the remand of a cause colorably 
removed. 

Since the removal of a cause from a state court 
to a federal court can be effected only by compli¬ 
ance with the procedure prescribed by statute, as 
discussed supra § 212, a failure to comply there¬ 
with in a material respect necessitates the remand 
of a cause colorably removed.33 Where there are 
no jurisdictional objections, however, to the re¬ 
moval and retention of the cause, a remand is 
not made necessary by mere irregularities in the 
removal proceedings which can be remedied or 
which have worked no hardship on the adverse 
oarty,^® as by the fact that the petition for removal 


33. U.S.-—PMllpbar v. Derby, B.C-N. 

T., 11 F.*Supp. 709, affirmed, C.CA., 

85 F.2d 27. 

Aotlonis lield not seanired to be r». 
anaiLded 

(1) In ireneral.—Watab Paper Co. 
v. Northern Pac. Ry. Co., C<lA.Minn., 
164 P.2d 436—Commonwealth of 
Pennsylvania ex reL Margriottl v. 
Kyle, C.C.A.Pa.. 79 F.2d 620, certio¬ 
rari denied 56 S.Ct. 442, 297 U.S. 704, 
80 L Ed. 992—^Bolden v. Larson, .SItna 
Casualty & Surety Co., Intervener, 
D.C.MO., 87 F.Supp. 270—Sow! v. Un¬ 
ion Pac. R. Co, D.C.Minn., 72 F.Supp, 
542—^Ellems v. Nick F. Helmers, Inc., 
D.C.N.Y., 65 F.Supp. 666—^Marx v. 
Shiya, D.C.N.T., 49 F.Supp. 1021— 
Franklin v. May Department Stores 
Co., D.C.MO., 25 F.Supp. 736. 

<2) Actions against steamship 
companies not arising under Jones 
Act.—Keefe v. Matson Nav. Co., D.C. 
Wash., 46 P.2d 123—Steele v. Ameri¬ 
can South African Line, D.dCaL, 62 
F.Supp. 636. 

(3) Action of which the real pur¬ 
pose was the revendicatlon of the ti- 
.tie to real property.—Griffith v. 
Enodis, D.C.La., 43 F.Supp. 352. 


Proceeding in nature of <iTio warran- i 
to 

Where proceeding on information 
in nature of quo warranto in Puerto 
Rico was removed to district court, 
in order to Justify an order of re¬ 
mand, district court was required to 
determine that not all parties on ei¬ 
ther side of information were citizens 
of a state not domiciled in Puerto 
Rico, and that information did not 
arise under laws of United States.— 
Petition of Henneman, C.C.A.Puerto 
Rico, 137 P.2d 627. 

34. U.S.—Jennings v. Southern Ry. 
Co., D.C S.C., 40 F.2d 951. 

35. U.S.—Ladd v. West, C.C.N.H., 65 
F, 363. 

36. U.S.—Voorhees v. Albright, C.C. 
N.J., 28 P.Cas.No.16.999. 

Power of federal court to punish for 
contempt of state court see supra 
S 258. 

Severance of cause and remand of 
part see Infra §§ 295-297. 

37. U.S.—Colasurdo v. New Jersey 
Cent. R. Co., C.C.N.T., 180 F. 832, 
affirmed 192 F. 901, 113 C.C.A. 879. 

54 C.J. p 361 note 91. 

38. U.S.—^Mayer v. Denver, etc., R. 
Co., C.C.N.T., 41 F. 723. 
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39. U.S.—^Flowers v. .ZEtna Casualty 
& Surety Co„ C.C.A.Tenn., 163 P.2d 
411—^Merz v. Dixon, D.C.Kan., 95 F. 
Supp. 193—John Hancock Mut Life 
Ins. Co. V. United Office A Profes¬ 
sional Workers of America, D.C.N. 
J., 93 F.Supp. 296—^Board of Direc¬ 
tors of Crawford County Levee 
Dist. V. Whiteside, D.C.Ark., 87 F. 
Supp, 69—^Fuegen v. Miller, D.C. 
Iowa, 37 F.Supp. 213—Siders v. 
Natural Gas Pipe Lino Co. of 
America, D.C.Iowa, 16 F.Supp. 857. 
54 C.J. p 361 note 96. 

Failure of defendant to Join In petl^ 
tion 

Remand will be granted where the 
petition for removal was filed by only 
one defendant in a case where other 
defendants were required to Join 
therein.—^Barfield v. Southern Ry. Co., 
D.C.S.C., 47 F.Supp. 684—^Heckleman 
V. Yellow Cah Transit Co., D.C.I11., 
46 F.Supp. 984. 

4a U.S.—Bagby v. Barton, aC.A. 
Tex., 181 F.2d 887—Donlan v. F. 
H. McGraw & Co., D.C.N.Y., 81 F. 
Supp. 699—^Kramer v. Jarvis, D.C. 
Neb., 81 F.Supp. 360—Pyatt v. Pru¬ 
dential Ins, Co. of America, D.C. 
Mo., 88 F.Supp. 527—^Kueck v. 
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was not verified^i or its verification is insufficient ,<2 
or that the removal bond is defectively executed,^2 
or the sureties on the bond are insufficient,** or 
by a defect in the form of the bond,*® or by an 
omission from, or defect in, the transcript of the 
record of the state court*® The fact that notice 
of the filing of the petition for removal was gfiven 
on the day of the filing has been held not to re¬ 
quire that the cause be remanded.*^ 

§ 278. — Late Removal or Filing of Tran¬ 
script 

Ordinarily, although not Invariably, a remand will 
be granted where the proceedings to effect the removal 
of a cause to a federal court were not taken within the 
time prescribed by statute. 

Although, in general, a cause should be remand¬ 
ed where proceedings to effect the removal of a 
cause from a state court to a federal court were 
not taken at or within the time prescribed by stat¬ 
ute,^ 8 it has been said that not every defect in the 
observance of the statutory prescriptions as to 
the time for removal will be regarded as adequate 
in all circumstances to compel remand.^^ The re¬ 
mand of a cause because of a failure to perfect 
the removal by filing a transcript of the record 
of the state court at the proper time is a matter 
within the discretion of the court,50 and it may re¬ 
fuse to remand the cause on that groirnd.^^ Mani¬ 
festly, an application for remand on the ground 
of failure to timely file the application for re¬ 


moval will be denied where, under the circumstanc¬ 
es, the application for removal was in time.52 

§ 279. - Removal to Improper District or 

Division 

A cause should be remanded where It has been re¬ 
moved to an Improper district or division of the federal 
court. 

When a cause commenced in a state court has 
been removed therefrom to a federal court of an 
improper district,^3 or to an improper division of 
the proper district court,5^ it should 'be remanded. 

§ 280. -Removal after Waiver of Right 

A cause should be remanded where, prior to removal, 
the right to remove had been waived. 

Where the right of a party to remove a cause 
from a state court to a federal court had been 
waived by him prior to the time he undertook to 
effect the removal, the cause should be remanded.®® 

§ 281. Acts and Proceedings after Removal 

Ordinarily, a case removable at the time of the fil¬ 
ing of the petition for removal will not be remanded, 
notwithstanding later changes or developments In the 
suit. 

Ordinarily, the determination of whether to 
remand a case from the federal court to the state 
court depends on whether the case was removable 
at the time the petition for removal was filed,®® 


Northwestern Mut. Life Ins. Co., 
D.C.N.T., 2 P.Supp. 400. 

54 O.J. p 361 note 97. 

Appointment of gnardian ad litem 
U.S.—Stewart v. Ferer, C.C,A.OkL, 
163 F.2d 183. 

41. U.S.—Allen v. Ryerson, C.C.Iowa, 
1 P.Cas.No.236, 2 Dill. 501. 

42. U.S.—Zumbrunn v. Schwartz, D. 
C.Ind., 17 F.2d 609. 

54 C.J. p 361 note 99. 

43. U.S.—National Quicksilver Corp. 
V. World Ins. Co. of Onoiaha, Neb., 
C.C.A.Ark., 139 F.2d 1. 

54 C.J. P 361 note 1. 

Authority to sign bond 
U.S.—^Phillips V. Manufacturers 

Trust Co., C.C.AIdaho, 101 F.2d 
723. 

44. U.S.—Chambers v. McDougal, C. 
C.Kan., 42 F. 694. 

54 aj. p 861 note 2. 

45. U.S.—Miller v. Soule, D.CJPa., 
221 F. 493. 

54 C.J. p 861 note 8. 

46. U.S.—Miller v. Soule, supra. 

54 aJ. p 361 note 4. 

47. U.S.—Bagby v. Barton, aC.A. 
Tex., 131 F.2d 887. 

48. U.S.—City of Buffalo v. Plain- 


fleld Hotel Corp., aA.N.T., 177 F. 
2d 425, certiorari denied Plainfield 
Hotel Corp. v. City of Buffalo, 70 S. 
Ct. 795, 339 U.S. 942, 94 L.Ed. 1358 
—^In re City of Seattle, D.C.Wash., 
56 F.2d 660—^Helgeson v. Barz, D.C. 
Minn,, 89 P.Supp. 429—^Board of Di¬ 
rectors of Crawford County Levee 
Dist V. Whiteside, D.C.Ark., 8*7 P. 
Supp. 69—Marion v. Akron Truss 
Appliances, D.C.Mo., 74 P.Supp. 945 
—Hill V. Hoyt, D.aN.H., 69 P. 
Supp. 677—American Fabrics Co. v. 
Couturier, D.C.Ala., 65 P.Supp. 563 
—Ransom v. Sipple Truck Lines, 
D.C.Iowa„ 52 F.Supp. 521—Kirby 
V. Cotant Truck Lines, D.C.Nev., 50 
F.Supp. 1021—^Puegen v. Miller. D. 
CXIowa, 87 F.Supp. 213—Saldibar 
V. Heiland Research Corp., D.C. 
Tex., 32 F.Supp. 248—Lusk v. Lyon 
Metal Products, D.C.Mo., 9 P.R.D. 
250. 

64 C.J. p 361 note 7. 

49. U.S.—^Kramer v. Jarvis, D.C. 
Neb., 81 P.Supp. 860. 

SOn U.S.—Stefanatos v. United Greek 
Shipowners Corp., D.C.N.Y., 71 F. 
Supp. 193. 

54 C.J. p 361 note 9. 

51. U.S.—Stefanatos v. United Gre^ 
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Shipowners Corp., supra—Lincoln 
Mine Operating Co. v. Manufactur¬ 
ers Trust Co., D.C.Idaho, 17 F. 
Supp. 499—Copeland v. Erie R. Co., 
D.C.Ohio, 6 F.Supp. 906. 

54 C.J. p 361 note 10. 

52. U.S.—Samuel S. Glauber, Ino., v. 
Lehigh Valley R. Co., D.CJST.T., 8 
F.Supp. 347. 

53. U.S.—Lockport Glass Co. v. H. 
L. Dixon Co., D.C.Pa., 262 F. 976. 

54 C.J. p 361 note 13. 

54. U.S.—Gopcevic v. California 
Packing Corp., D.CCal., 272 P. 994. 

65. U.Sw—^In re Seattle, D.C.Wash., 
237 P. 100. 

54 C.J. p 362 note 16. 

Bemoval after submission to state 
court 

Case would be remanded where it 
was removed to federal court after 
defendant submitted case to state 
court and secured adjudication, on 
question of validity of service of 
process.—Seager v. Maney, D.C.Pa., 18 
P.Supp. 617. 

56. U.S.—^McKay v. Rogers, C.C.A. 
Okl., 82 F.2d 796—Daland v. Hewitt 
Soap Co., D.CJ^-.Y., 27 F.Supp. 482. 
Remand as necessitated by particular 



§§ 281-283 

and, if it was so removable, later changes or de¬ 
velopments in the suit usually will not require a 
remand.5'^ 

§ 282. -Disposition of Federal Question 

While a cause may be remanded where the only fed¬ 
eral question has been separately disposed of on a de¬ 
murrer, an amendment of the complaint In an attempt 
to eliminate the federal question has been held not to 
require a remand. 

A cause removed from a state court to a federal 
court because it arose under the Constitution or a 
law or treaty of the United States should be re¬ 
manded when the only federal question has been 
separately disposed of on a demurrer and other 
questions remain in the case for decision.58 How¬ 
ever, where the cause was properly removed under 
the original complaint, an amendment of the com¬ 
plaint in an attempt to eliminate the federal ques¬ 
tion does not require a remand.59 

§ 283. — Dismissal or Discontinuance as 
to Removing Defendant 

A dismissal or discontinuance of the case as against 
the removing defendants, leaving the cause no longer 
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one within the Jurisdiction of the federal court, requires 
that the case be remanded to the state court. 

When a cause has been removed from a state 
court to a federal court by less than the whole 
number of defendants, because of matters affecting 
the removing defendants, the elimination of such 
defendants from the case,®® as by a dismissal,®^ set¬ 
tlement,®2 or discontinuance,®® or an amendment 
of plaintifFs pleadings which leaves nothing in the 
suit affecting their rights,®^ renders a remand nec¬ 
essary and proper, since the cause is no longer 
one properly within the jurisdiction of the federal 
court. However, where federal jurisdiction has 
rightfully attached on removal of a case brought 
against both resident and nonresident defendants, 
the fact that judgment is granted in favor of the 
nonresident defendants after a trial on the merits 
has been held not to deprive the federal court of 
jurisdiction so as to require a remand of the ac¬ 
tion pending against the resident defendants.®^ 
A remand is not required where, although the re¬ 
moving defendant is eliminated from the case be¬ 
cause of the quashing of process on him, the con¬ 
troversy remaining is one between citizens of dif¬ 
ferent states and properly -within the jurisdiction 
of the federal court;®® and clearly, a remand is 
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matters arising after removal see 
infra S§ 281-292. 

57- U.S.—Solanics v. Hepublic Steel 
Corp., D.C.Ohlo, 34 F.Supp. 951— 
Daland v. Hewitt Soap Co., D.C.H. 
Y., 27 F.Supp. 482. 

Disclaimer 

On an application for remand, 
plaintilTs disclaimer to any Interest 
in defendant Indian’s allotted land or 
interests of restricted heirs thereto 
or to issues and profits therefrom, 
pleaded for the first time in the re¬ 
ply, would not affect Jurisdiction of 
district court which had previously 
attached on removal of action from 
the state court—Walker v. Spencer, 
C.aA.Okl.. 123 F.2d 347, certiorari 
denied 62 S.Ct 1296, 816 U.S. 692, 86 
KEd. 1763. 

Affirmative relief sought by defend¬ 
ant 

The Jurisdiction of the court once 
acquired cannot be ousted by action 
of a defendant seeking affirmative 
relief.—Division 526, Order of Rail¬ 
way Conductors of America v. Gor¬ 
man, C.C.A.Ark., 133 F.2d 273. 

58. U.S.—Hamblin v. Chicago, etc., 
R. Co., CaHL, 43 F. 401. 

54 C.J. p 862 note 18. 

69. U.S.—Brown v. Eastern States 
Corp., C.A.Md., 181 F.2d 26, certio¬ 
rari denied 71 S.Ct 88, 340 U.S. 864, 
95 I/.Ed. 631. 

Amendment leaving nothing in suit 
affecting rights of removing de¬ 
fendants see infra S 283. 


Buie under former code 

(1) Under the provisions of the old 
Judicial code relating to remand, 28 
U.S.O.A. § 80, there was some conflict 
in the decisions on this point.— 
Brown v. Eastern States Corp., supra. 

(2) Some cases held that a remand 
was proper.—^Roecker v. Railways 
Exp. Agency, D.C.Mo., 63 F.Supp. 6— 
Solanics v. Republic Steel Corp., D.C. 
Ohio, 34 F.Supp. 961—^Fischer v. Star 
Co., D.C.N.T., 227 F. 965—Oblak v. 
Armour & Co„ D.C.Mo., 1 F.R.D. 648. 

(3) Other authority, however, held 
that a remand was improper.—^Dal- 
and V. Hewitt Soap Co., D.C.N.Y., 27 
F.Supp. 482. 

60. U.S.—Carlander v. Dubuque Fire 
& Marine Ins. Co., D.C.Ark., 87 F. 
Supp. 65—Henson v, Bichorn, "D.C. 
Ill., 24 F.Gupp. 842—Summers & 
Oppenheim v. Tillinghast Stiles Co., 
D.C.H.Y., 19 F.Supp. 230—McLean 
V. Wabash R. Co., D.C.Mo., 3 F.R.D. 
172. 

61. U.S.—St Paul Mercury Indem¬ 
nity Co. V. Red Cab Co., Ind., 68 S. 
Ct 586, 303 U.S. 283, 82 L.Ed. 845— 
Sklarsky v. Great Atlantic & Pa¬ 
cific Tea Co., D.C.N’.T., 47 P.2d 662 
—^Borough of Kenilworth v. Cor- 
wlne, D.C.N.J., 96 F.Supp. 68. 

54 C.J. p 362 note 22. 

62. U.S.—Torrence v. Shedd. Ill., 12 
S.Ot 726, 144 U.S. 627, 36 LJ3d. 628. 

63. U.S.—St Paul Mercury Indemni¬ 
ty Co. V. Red Cab Co., Ind., 58 S.Ct 
586. 303 U.S. 283, 82 L.Ed. 845— 
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Summers & Oppenheim v. Tilling¬ 
hast Stiles Co., IXC.H.Y., 19 F.Supp. 
230. 

54 C.J. p 362 note 24. 

64, U.S.—^Highway Constr. Co. v. 
McClelland, C.CJLMo., 16 F.2d 187, 
certiorari denied 47 S.Ct 670, 273 
U.S. 765, 71 L.Ed. 881—Iowa Home¬ 
stead Co. V. Des Moines Nav., etc., 
Co., C.C.Iowa, 8 F. 97, 3 McCrary 
95. 

Amendment of complaint: 

Eliminating federal question see 
supra § 282. 

Destroying diversity of citizenship 
see infra 5 290. 

66. U.S.—^Texas Emp. Ins. Ass'n v. 
Felt, C.CAL.Tex., 160 F.2d 227. 160 
A.L.R. 931. 

Alternative UabUlty of defendants 
Where action under state Work¬ 
men’s Compensation Act was brought 
in alternative against three Insurance 
carriers because It was uncertain by 
whom deceased was employed when 
killed, and on petition of one of non¬ 
resident insurers the entire suit was 
removed to federal district court, the 
fact that district court peremptorily 
instructed verdict for two nonresi¬ 
dent defendants at request of such 
defendants in trial on the merits did 
not deprive it of Jurisdiction to ren¬ 
der judgment against resident de¬ 
fendant in absence of voluntary dis¬ 
missal by plaintiff.—^Texas Emp. Ins. 
Ass’n V. Felt, supra, 

66. U.S.—Summers Sc Oppenheim v. 
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properly refused where the controversy involving 
the removing defendant has not in fact been elim¬ 
inated from the case and the federal court has re¬ 
tained jurisdiction thereof.®’^ 

§ 284. -Reduction of Amount in Con¬ 

troversy 

A reduction of the sum or value In controversy, after 
the removal, to an amount below the Jurisdictional sum 
will not require a remand in the absence of fraud or 
mistake with respect to the amount originally set forth. 

Although a cause removed from a state court 
to a federal court is one in which the sum or value 
in controversy is material to the right of removal, 
a reduction of such sum or value, after the removal, 
to an amount not exceeding that specified by the 
statute will not justify a remand,<58 unless it is 
clearly shown that the amount set forth by the 
original pleadings was excessive as the result of 
fraud or mistake.®^ So, an adjudication sustain¬ 
ing a set-off, counterclaim, or partial defense, so 
as to reduce the sum recoverable below the stat¬ 
utory amount, is no reason for remanding the cause, 
provided it does not appear that the original de¬ 
mand was exaggerated in bad faith.*^® Similarly, 
in a suit praying damages in a sum less than the 
jurisdictional amount and an injunction, the dis¬ 
missal of the cause of action for injunction has 
been held not to justify a remand, in the absence 
of 'bad faith in the joinder but it has been held 
that, where a cause of action for an amount in ex¬ 
cess of that specified by statute has been joined 
in the same suit with another cause involving an 
amount less than that so specified, and a demurrer 


OF CAUSES §§ 283-286 

to the former cause is sustained, the suit must be 

remandecL^2 

§ 285. -Appeal from Order of Removal 

A remand by the federal court Is not necessitated 
by the fact that an appeal has been taken from an order 
of a state court authorizing the removal of the cause. 

Under the former practice permitting applications 
for removal to be made to the state court in cer¬ 
tain cases, discussed supra §§ 214-223, the taking or 
perfection of an appeal from the order of a state 
court authorizing or directing the removal of a 
cause from such court to a federal court did not 
make the remand of such cause by the federal court 
necessary or proper.73 However, where, pending 
such an appeal, the federal court remanded the 
case, whereupon the removing defendant filed an 
answer in the state court, such defendant was held 
thereby to have recognized the state court’s ju¬ 
risdiction, rendering it unnecessary further to set 
aside the order of removal and where, pend¬ 
ing an appeal from an order denying a motion to 
remove the case, the federal court remanded the 
case, the appeal was dismissed since the order of 
remand was conclusive on the state court.^® 

§ 286. -Joinder of New Parties 

The Joinder of new parties, after removal of the 
cause to the federal court, ordinarily does not necessi¬ 
tate a remand, even though the citizenship of such new 
parties is the same as that of an adverse party. 

After the removal of a cause from a state court 
to a federal court, the induction into the suit, wheth¬ 
er by amendment of the pleadings,*^® by the filings 


Tillinghast Stiles Co., D.C.N,Y., 19 
F.Supp. 280. 

67. U.S.—Cohn v. Eiramer, CC.A. 
Mich., 124 F.2d 791. 

68 . U.S.—Service Finance Corp. v. 
Coppard, C.C.A.Tex., 116 F.2d 488— 
Travelers' Protective Ass'n of 
America v. Smith, C.C.A.N.C., 71 
F.2d 511—^Fleetwood v. Milwaukee 
Mechanics Ins. Co., D.C.Mo., 88 F. 
Supp. 474—Campbell v. Jordan, D. 
C.S.C., 73 F.Supp. 318—Solanics v. 
Republic Steel Corp., D.C.Ohio, 34 
F.Supp. 951—^Affiliated Enterprises 
V. Courter Amusement Co., D.CN. 
T., 32 F.Supp. 11—^Daland v. Hewitt 
Soap Co., D.C.N.T., 27 F.Supp. 482 
—^Beddings v. Great Eastern Stag¬ 
es, D.C.Ill., 6 F.Supp. W9—^Malyn v. 
New York Life Ins. Co., D.GPa., 2 
F.R.D. 274. 

54 C.J. p 362 note 27. 

**Events occurring subsequent to 
removal reducing the amount recov¬ 
erable, whether beyond the plaintilTs 
control or the result of his volition, 
do not oust the district court’s juris- 
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diction once it has attached.”—St. 
Paul Mercury Indemnity Co. v. Red 
Cab Co., Ind., 58 S.Ct. 686, 692, 303 U. 
S. 283, 82 L-Ed. 845. 

69. U.S>—^Martin v. Western Union 
Tel. Co., D.aWis., 67 F.Supp. 521 
—Corpus Juris cited lu Oblak v. 
Armour & Co., D.C.Mo., 1 F.R.I>. 
648, 649. 

64 O.J. p 362 note 28. 

Presumption 

Where a suit is instituted in a 
state court and removed to a federal 
court, there is a strong presumption 
that plaintiff has not claimed a large 
amount for the purpose of conferring 
Jurisdiction on the federal court or 
that the parties have colluded to 
that end. If such were the purpose, 
suit would not have been instituted 
in the first instance in the state but 
in the federal court. It is highly 
unlikely that the parties would pur¬ 
sue this roundabout and trouble¬ 
some method to get into the federal 
court by removal when by the same 
device the suit could be instituted in 
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that court.—St. Paul Mercury Indem¬ 
nity Co. V. Red Cab Co., Ind., 58 S.Ct. 

586, 303 U.S. 283, 82 L.Ed. 846. 

70. U.S.—Wheeler Bliss Mfg. Co. v. 
Pickham, C.C.I11., 69 F. 419, af¬ 
firmed 77 F. 663, 23 C.C.A. 391, cer¬ 
tiorari denied 18 S.Ct 946, 168 U.. 
S. 708, 42 L.Ed. 1211. 

64 C.J. p 3'62 note 29. 

71. U.S.—Jelllson v. Erell Piano Oo., 
D.aKy., 246 F. 509. 

72. U.S.—Jones v. Western Umon 
Tel. Co., D.aCal., 233 F. 301. 

73- U.S.—^Remsen v. C. F. Blanke 
Tea, etc., Co., C.C.Qa-, 189 F. 418. 

74. La.—^Rhodes v. Sinclair Refining 
Co., 184 So. 720, 191 La. 189. 

75. S.C.—Howell v. Hartford Acci¬ 
dent & Indenmity Co., 159 S.E. 880, 
160 S.C. 549, certiorari dismissed 
Hartford Accident & Indenmity Oo. 
V. Howell, 52 S.Ct 36, 284 U.S. 691, 
76 L.Ed. 588. 

78. U.S.—Division 625, Order of 
Railway Conductors of America, v. 

I Gorman, C.C.A.Ark., 133 F.2d 278— 



§§ 286-290 REMOVAL 

of a cross or by intervention,*^8 of new and 

additional parties, either plaintiffs or defendants, 
ordinarily does not necessitate or justify a re¬ 
mand of the cause, even though the citizenship 
of such new parties is the same as that of an ad¬ 
verse party, in a cause removed on the ground of 
difference of citizenship,'^9 or their claims do not 
exceed the jurisdictional sum, in a cause in which 
the amount or value in controversy is material,8® 
and even though they file cross bills against others 
of the parties and strangers to the suit, necessitat¬ 
ing bringing in the latter also as parties.^i Where, 
however, such new and additional parties were in¬ 
dispensable to the suit as originally commenced, 
and were not joined therein, it should be remanded 
after they have been brought in if, with them as 
parties, the jurisdiction of the federal court does 
not then properly exist.®^ 

§ 287. -Failure of Defendant to Plead or 

Answer 

According to some authorities, a cause may be 
remanded where the removing defendant falls to plead 
or answer within the proper time. 

It has been held that, where a defendant by 
whom a cause has been removed from a state court 
to a federal court fails to plead or answer, where 
such pleading is due from him, at or within the 
proper time, the cause should be remanded,®® pro¬ 
vided, at the time the motion to remand is made, 
the time for pleading has expired®^ and no pleading, 
whether timely or not, is on file;®® but there is 
authority to the contrary.®® A motion to remand 
on the ground of defendant's failure to plead will 
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be denied where it appears that no declaration or 
complaint has been filed.®*^ 

§ 288. -Interposition of Defense Not 

Cognizable in State Court 

The Interposition of a defense not cognizable In the 
state court does not prevent retention of the cause by 
the federal court. 

While a federal court cannot acquire jurisdic¬ 
tion, by removal from a state court, of a cause 
not within the jurisdiction of the court from which 
it was removed, the fact that, after the removal 
of a cause which was within the jurisdiction of the 
state court, defendant interposes a defense of which 
such state court could not have taken cognizance 
does not prevent the retention of the cause by 
the federal court®® However, the interposition by 
defendant of a claim which cannot be litigated 
in the state court does not justify the federal court 
in retaining jurisdiction over an action improperly 
removed.®® 

§ 289. - Quashal of Indictment in Crimi¬ 

nal Prosecution 

A criminal prosecution may be remanded where the 
indictment Is quashed by the federal court after removal. 

If the indictment in a criminal prosecution re¬ 
moved from a state court to a federal court is 
quashed by the federal court after the removal, 
the prosecution should be remanded.®® 

§ 290. — Change of Citizenship 

A change of citizenship does not require the remand 


Williams v. Keyes, C.C.A.Fla., 125 
F.2d 208. certiorari denied 62 S.Ct 
1297, 816 U.S. 699, 86 L.Ed. 1768— 
iPolito V. Molasky, C.C.A.M 0 ., 123 
F.2d 258. certiorari denied 62 S.Ct 
632, 315 XJ.S. 804, 86 L.Ed. 1204— 
Eliscu V. Paramount Pictures, D.C 
Cal., 73 F.Supp. 881. 

Wyo.—Oorpus Joxls cited in State v. 
District Court of Sixth Judicial 
Dist. in and for Converse County, 
13 P.2d 568, 571, 44 Wyo. 437, cer¬ 
tiorari denied State of Wyoming 
ex rel. Merritt Oil Corporation v. 
District Court of the Sixth Judicial 
Dist. of State of Wyoming, 53 S. 
Ct 291, 287 U.S. 667. 77 L.Ed. 575. 
64 C.J. p 363 note 34. 

77. U.S.—Jackson v. Pearson, C.C. 
Ky.. 60 P. 113. 

78. U.S.—Stewart v. Dxmham, Miss., 
5 S.Ct 1163, 115 U.S. 61, 29 UEd. 
329. 

54 aj. p 863 note 86. 

78. U.S 1 .—^Elender v. Browning, D.C. 

XiS,, 22 F.Supp. 261. 

54 CXJ. p 863 note 37« 


80. U.S.—-Handley v. Stutz, Tenn., 
11 act 117, 137 U.S. 366, 34 D.Bd. 
706. 

54 C.J. p 363 note 38. 

81. U.S.—^Lilienthal v. McCormack, 
Or., 117 P. 89, 54 C.C.A. 476—Iowa 
Homestead Co. v. Des Moines Nav., 
etc., R. Co., C.C.Iowa, 8 P. 97, 8 
McCrary 95. 

82. Wyo.—Corpus Jtiris cited In 
State V. District Court of Sixth 
Judicial Dist in and for Converse 
County, 13 P.2d 568, 671, 44 Wyo. 
437, certiorari denied State of Wy¬ 
oming ex rel. Merritt Oil Corpora¬ 
tion V. District Court of the Sixth 
Judicial Dist of State of Wyoming, 
63 act 291, 287 U.S. 667, 77 LuEd. 
576. 

54 C.J. p 363 note 40. 

83. U.S.—^Egger v. Julian Petroleum 
Corp., D.C.Tex., 22 P,2d 714. 

54 C.J. p 363 note 43. 

84. U.S.—Brown v. Empire Gas, etc,, 
Co., D.C.Ohio, 26 P.2d 100. 
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85. U.S.—Brown v. Empire Gas, etc., 
Co., supra. 

86 . U.S.—^McKay v. Rogers, C.C.A. 
Okl., 82 P.2d 796—^Kingston v. 
American Car & Foundry Co., C.C. 
XMo., 55 F.2d 182, certiorari de¬ 
nied 52 act 459, 285 U.S. 560, 
76 L.Ed. 948—Kidd v. National 
Fire Ins. Co., D.C.Va-. 82 F.2d 935. 

87. U.S.—Dulion v. S. A. Lynch En¬ 
terprise Finance Corporation, C.C. 
A-Ga., 53 F.2d 568, 82 A.L.R. 509, 
certiorari denied 52 S.Ct 312, 285 
U.a 540, 76 Ii.Ed. 933. 

88 . U.S.—Lehigh Valley R. Co. v. 
Rainey, aC.Pa., 99 F. 596. 

88 . U.S.—United Artists Corp. v. 
Ancore Amusement Corp., D.C.N,Y., 
91 F.Supp. 132—Stuart v. CSreel, 
D.C.N.T., 90 F.Supp. 392. 

90. U.S.—Bush V. Kentucky, Ky., 1 
act 625, 107 U.S. 110, 27 LuBd. 
354. 

I 54 C.J. p 368 note 62. 
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Of a cause originally removed from a state court on the 
ground of diversity of citizenship. 

Where a cause has been removed from a state 
court to a federal court on the ground of a differ¬ 
ence of citizenship between the parties, a subsequent 
change of citizenship so that the requisite differ¬ 
ence no longer exists,including the change ef¬ 
fected by the consolidation of a foreign corpora¬ 
tion with a domestic one,®2 does not render the 
remand of the cause necessary or proper. It has 
also been held, however, that the case should be 
remanded if the complaint is amended so as to 
destroy a diversity of citizenship. ^3 

§291. -Receivership of Defendant’s 

Property 

Remand may be proper where, after removal, the de¬ 
fendant’s property Is placed In the hands of a receiver 
appointed by the state court. 

It has been held that, where, after the removal 
of a cause from a state court to a federal court, 
all the property of defendant is placed in the hands 
of a receiver appointed by the state court in a 
proceeding brought for that purpose, so that any 
judgment rendered in the federal court would have 
to be referred to the state court for pa 3 rment and 
a conflict of jurisdiction might arise from the 
retention of the cause by the federal court, it should 
be remanded.®^ 

§ 292. -Amendment of Removal Statutes 

A cause properly removed under existing statutes 
will not be remanded because of a statutory change ren¬ 
dering such causes no longer removable. 

Where a cause duly removed from a state court 
to a federal court was within the jurisdiction of 
the federal court under the removal statutes as 
they stood at the time of the removal, a remand 
is not necessitated by a change in the statutes, sub¬ 
sequently effective, under which the cause would 

not be removable,55 


§§ 290-294 

§ 293. Consent of Parties as Authorizing Re¬ 
mand 

Mere consent of the parties will not Justify a re¬ 
mand of a cause which was properly removed from the 
state court. 

After the removal of a cause from a state court 
to a federal court, and the divestment of the state 
court’s jurisdiction, a remand of the cause cannot 
be necessitated or justified by the mere consent or 
agreement of the parties,®6 and their joinder in a 
motion for a remand will not authorize the court 
to order it.®^ 

§ 294. Waiver of Groimds for Remand 

A Jurisdictional ground for remand cannot be waived; 
but a right to have a cause remanded because of irreg¬ 
ularities In the removal proceedings may be waived by 
direct action or by a certain course of conduct. 

Since the right to remove a cause from a state 
court to a federal court, and the jurisdiction of 
the federal court on such removal, cannot be cre¬ 
ated or conferred by consent, as discussed supra 
§ 2, the right to have a remand of a cause on the 
ground that it was not removable and that the 
federal jurisdiction thereof is wanting cannot be 
waived,®^ although acquiescence in the removal 
may strengthen inferences from the record of the 
existence of the facts necessary to confer juris¬ 
diction.®® So, an appearance in or other apparent 
submission or consent to the jurisdiction of the 
federal court,^ or failure to appeal from an order 
refusing a remand,® does not waive the right to 
have the cause remanded if the jurisdiction of the 
court is lacking. Where there is no jurisdictional 
objection, however, to the removal of the cause, the 
right to move to remand it because of irregulari¬ 
ties in the removal proceedings, or because the 
cause is of a kind which plaintiff has the privi¬ 
lege of maintaining in the state court, may be lost 
by waiver, acquiescence, or consent® 

The waiver may be effected either by direct and 
express action to that end or by a course of con¬ 
duct amounting to unequivocal assent to the juris- 
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91. U.S.—Haracovlc v. Standard Oil 
Oo., aC.Ill., 105 F. 786—<3hica&o, 
etc., R. Co. V. Minnesota, etc., R. 
Co., C.C.Iowa, 29 F. 337. 

92. U.S.—Chicago, etc., R. Co. v. 
Minnesota, etc., R. Co., supra. 

93. U.S.—^Roecker v. Railways Exp. 
Agency, D.C.Mo., S8 F.Supp. 5. 

94. U.S.—Gtoldberg r. German Ins. 
Co., C.CXa., 152 F. 831. 

96. U.S.—Lrincoln v. Robinson, U.C 
Me., 194 F. 671. 

54 C.J. p 864 note 57. 

Remand of cause not within removal 


statutes at time of removal see 
supra 9 276. 

96. U.S.—Lawton v. Blltch, C.C.Ga., 
80 F. 641. 

54 C.J. p 364 note 59. 

97. U.S,—^Lawton v. Blitch, supra. 

98. U.S.—In re Winn, Iowa, 29 S. 
Ct 515, 213 U.S. 468, 63 L.Ed. 873 
—Moltke V. Intercontinental Ship¬ 
ping Corp., D.CXN.Y., 86 F.Supp. 
662. 

99. U.S.—Gainesville v. Brown- 
Crummer Inv. Co., Tex., 48 S.Ct. 
464, 277 U.S. 54, 72 L.Ed. 781. 
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1. U.S.—Gainesville v. Brown-Crum- 
mer Inv. Co., supra. 

54 C.J. p 864 note 64. 

2. Mo.—Shohoney v. Quincy, etc., 
R. Co., 122 S.W. 1025. 223 Mo. 649. 

3. U.S.—^Lopata V. Handler, C.C.A 
OkL, 121 P.2d 938—JCarpenter v. 
Baltimore & O. R. Co., C.G.A.Oh!o, 
109 F.2d 875—Noethe v. Mann, D. 
C.Minn., 27 F.2d 451—^Kramer v. 
Jarvis, D.C.Neb., 81 F.Supp. 860— 
Jackson v. Missouri, Kan. & Okl. 
Coach Lines, D.C.Mo., 63 F.Supp. 

, 828. 
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diction of the federal court* The interposition of 
a naotion to remand merely on jurisdictional 
grounds,5 or delay or laches in moving to remand,* 
provided it is such as might reasonably be said 
to estop plaintiff from denying that he has consent¬ 
ed to lie federal jurisdiction,^ or other acts incon¬ 
sistent with an intention to object to the removal 
or to move for a remand,* such as answering,* join¬ 
ing in making up issues,^* or other further pro- 
ceedings^i in the cause on its merits, noting it for 
trial,i* or engaging in a trial,constitute a waiver 
of irregularities in the removal proceedings not 
amounting to a defect in the jurisdiction, and bar 
the right to move thereafter for a remand on ac¬ 
count thereof, unless such acts are done under an 
•express agreement or stipulation that they shall 
not effect such waiver.^* Where, in the state court, 
plaintiff has served an amended complaint contain¬ 
ing a recital that leave of court had been obtained 
to file it, and the amended complaint brings the case 
within the removal statutes, and defendant, relying 
on the averment that leave had 'been obtained, re¬ 
moves the case to the federal court, plaintiff is es¬ 
topped on a motion to remand to deny that leave 
of court had been obtained and where, imder 
the state statutes, an amendment of the complaint 
might be made by written consent of defendant, 
the action of defendant in removing the case has 
been held to be tantamount to a consent to the fil¬ 
ing of the amendment and to estop defendant to 


deny that consent was given.!* 

On the other hand, a special appearance in the 
federal court for the sole purpose of moving 
for a remand is not a waiver of any of plaintiffs 
rightsand a failure to object in the state court 
to the regularity of the removal proceedings does 
not waive the right to move in the federal court 
to remand the cause.!* A remand has been held 
proper where there was no formal waiver, and 
plaintiff took no action by which he ought to be 
held to have waived any irregularity in the remov¬ 
al proceedings, particularly where there was a com¬ 
plete failure by his adversary to take any step 
prescribed by the statute for the bringing of the 
case to the federal court.!* 

§ 295. Severance of Cause and Remand of 
Part 

Tho federal court In a proper case may remand such 
portion of a suit removed from a state court as Is re¬ 
quired by Justice. 

In general, if the court finds that any objection 
of misjoinder or multifariousness is well taken, it 
may remand the entire suit or a portion thereof 
as justice requires.** However, where there are 
both resident and nonresident defendants, it is or¬ 
dinarily not proper to retain the proceeding in the 
federal court until final adjudication on the merits 
as to the nonresident, and then remand the case 


4. U.S.—Erajner v. Jarvis, D.C.Neb, 
81 F.Supp. 360. 

5. U.S.—^Burke v. Monumental Div. 
No. 62 B. I.. R, D.C.Md., 273 R 
707. 

O. U.S.—Corpus Juris cited lu Mc¬ 
Kay V. Rogers, C.aA.Okl., 82 F. 
2d 795, 799—Jacobson v. Chicago, 
M., St, P. & P. R. Co., aCJLMinn., 
66 F.2d 688. 

54 C.J. p 364 note 68. 

7. U.S.—Noethe v. Mann, I>.C.Minn., 
27 P.2d 451. 

54 C.J. p 364 note 69. 

B. U.S.—M e 11 o n v. International 
Shoe Co., D.CJMass., 32 P.2d 390 
—Greneral Inv. Co. v. Lake Shore, 
etc., R. Co., Ohio, 260 F. 160, 162 
C.C.A. 296. 

Statexneut In open court 
Where counsel for plaintiffs affirm¬ 
atively stated in open court that 
they would not seek to have cause 
remanded, and proceeded to trial on 
merits, plaintiffs waived the right 
to have cause remanded.—^Lopata v. 
Handler, C.C.A.Okl., 121 F.2d 938. 
Amendment showing true amount 
Where plaintiff alleged lower than 


true weekly wage to prevent remov¬ 
al to federal court, alleged error in 
refusing remand was held waived by 
plaintiff’s subsequent amendment al¬ 
leging true wage.—Henderson v. 
Maryland Casualty Co., C.C.A.Tex., 
62 P.2d 107, certiorari denied 63 S. 
Ct. 628, 289 U.S. 727, 77 L.Ed. 1477. 

9. U.S.—^Roman v. Lehigh Valley 
Coal Co., D.C.N.T., 241 F. 695. 

10. U.S.—^Kreigh v. Westinghouse, 
Kan,, 29 S.Ct. 619, 214 U.S. 249, 
63 L.Ed. 984. 

11. U.S.—Hagerla v. Mississippi 
River Power Co., D.C.Iowa, 202 F. 
776. 

64 C.J. p 364 note 73. 

12. U.S.—^Mellon v. International 
Shoe Co., D.C.Mass., 32 P.2d 390— 
Baltimore, etc., R. Co, v. Ford, C.C. 
W.Va, 36 F. 170. 

13. U.S.—^Fidelity & Deposit Co. of 
Maryland v. Burden, C.C.A.N.T., 
53 P.2d 381—^Bailey v. Texas Co., 
C.C.A.N.T., 47 P.2d 168. 

64 aj. p 364 note 76. 

14. U.S.—Rubber, etc.. Harness 
Trimming Co. v. John L. Whiting— 
J. J. Adams Co„ D.C.Mass., 210 F. 
893. 


16. U.S.—^Fleetwood v. Milwaukee 
Mechanics Ins. Co., D.C.Mo., 87 F. 
Supp. 363. 

16. U.S.—^Fleetwood v. Milwaukee 
Mechanics Ins. Co., supra. 

17. U.S.—^Hlgson V. North River 
Ins. Co., C.C.N.C., 184 F. 166. 

18. U.S.—Gopcevic v. C&lifomia 
Packing Corporation, D.C.Cal., 272 
F. 994. 

19. U.S.—Kramer v. Jarvis, D.C. 
Neb., 81 F.Supp. 360. 

20. U.S.—^Texas Emp. Ins. Ass’n v. 
Felt, C.C.A.Tex., 160 F.2d 227, 160 
A.L.R. 931. 

Remand of contempt proceedings and 
retention of principal suit see su¬ 
pra § 276. 

Bem an d of purely probate matter 
Where there has been removed 
to the federal court a proceeding 
which Improperly Joins a removable 
cause of action with a probate mat¬ 
ter which is not removable, the fed¬ 
eral court may remand the purely 
probate matter and retain the Juris¬ 
diction of the removable cause of ac¬ 
tion.—^Booth V. Merchants Nat. Bank 
of Brownsville, C.C.A.Tex« 100 FJ2d 
478. 
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to the state court without deciding^ the remaining' 
issues between the resident parties.2i In an action 
charging joint negligence on the part of a federal 
officer and a lay codefendant, which was removed 
to the federal court by the officer, it has been held 
proper to refuse to remand the case as to the lay 
•defendant.22 The federal court has been held to 
have no power to divide a cause by keeping its tort 
aspect in the federal jurisdiction and remanding the 
contract aspect of it to the state court*® 

§ 296. — Cause Removed Because of Prej¬ 
udice or Local Influence 

A cause removed because of prejudice or local Influ¬ 
ence under the former statute could be severed and re- 
4nanded as to some of the defendants. 

Under the provisions of the former statute per¬ 
mitting the removal of a cause from a state court 
to a federal court by any defendant when it was 
made to appear that because of prejudice or local 
influence he would not be able to obtain justice in 
the state court, discussed supra §§ 171-181, a 
cause so removed could be severed, and remanded 
as far as it related to defendant or defendants oth¬ 
er than the one by whom the removal was effected, 
if it further appeared that the suit could be fully 
and justly determined as to them in the state 
court, without being affected by such prejudice 
or local influence, and that no party would be 
prejudiced by a separation of the parties.24 The 
cause could not be remanded as to such other de¬ 
fendants, however, if a trial as to them would be 
affected by such prejudice or local influence against 
the removing defendant and so if it could not 
he tried without involving his acts or liability, a re¬ 
mand was not justified.26 


§§ 295-298 

§ 297. -Cause Involving Separable Con¬ 

troversies 

The federal court, where warranted by the circum¬ 
stances, can retain jurisdiction of a separable contro¬ 
versy and remand other controversies to the state court. 

If a separable controversy is not so intimately 
related to the other controversy or controversies 
in the cause and the parties interested therein as 
to make it necessary or desirable under general 
legal principles to try them together, a severance 
may and should be had, and such other controversy 
or controversies remanded to the state court,27 
in the same manner as was authorized, under the 
former statute, to be done in causes removed be¬ 
cause of local prejudice.28 The federal court has 
power, however, to retain the whole suit if a full, 
fair, and complete trial of the removable contro¬ 
versy makes it necessary,^® and the provisions of 
state statutes and the state constitution for a local 
trial must yield so far as necessary, the federal ju¬ 
risdiction as established by the federal constitu¬ 
tion taking precedence, in view of the principle that 
the Constitution is the supreme law of the land.^® 

§ 298. Operation and Effect of Remand 

A remand constitutes a refusal by the federal court 
to entertain jurisdiction of the cause, and precludes 
any further action by such court In the matter. 

An order of remand constitutes a refusal by the 
federal court to entertain jurisdiction of the 
cause,3i and is conclusive that, as between the state 
court and the federal court, it is the state court 
which has jurisdiction.®^ After remand, the par¬ 
ties have no right to litigate the case in the federal 
courts on removal,®® although they retain such 
rights as they may have to continue the litigation 
in the state court®^ or to bring an independent suit 
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dai. U.S.—^Texas Emp. Ins. Ass’n v. 
Felt, 'C.C.A.Tex,, 150 P.2d 227, 160 
A.I/.II. 931. 

22. TT.S.—Jones v. Elliott, D.aVa., 
94 F.Supp. 667. 

'CoBLstitationallty 

Judicial Insistence that all lltl- 
firants thenceforward Intrust their 
case to federal court on removal of 
-action by defendant federal officer 
was not, as to nonremovlngr parties 
chargred with Joint negligence, uncon¬ 
stitutional arrogation of jurisdiction; 
such insistence accomplishes, with 
minimal confusion, evident congres¬ 
sional purpose that all suits against 
-officers of government, for acts done 
'Within sweep of their authority, be 
tried only in courts of United States. 
—Jones V. Elliott, supra. 


f nia V, Spradley, 35.C.Wash., 49 P.2d 

I 815. 

34. U.S.—•Whelan v. New York, etc., 
R. Co., aaOhio, 36 P. 849, 1 LuR.A. 
65. 

26. U.S.—^Haire v. Rome R. Co., C.C. 
Oa., 67 P. 321. 

26. U.S.—Haire v. Rome R. Co., su¬ 
pra. 

27. U.S.—^Ferris v. Farnsworth Tele¬ 
vision & Radio Corp., D.C.N.T.. 8 
P.R.D. 489. 

54 C.J. p 365 note 88. 

Effect of dismissal or discontinuance 
as to, or settlement with, defend¬ 
ant in separable controversy see 
supra § 283. 

28. U.S.—Hoffman v. Lynch, D.C. 
Ga., 23 P.2d 518. 
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1 29. U.S.—'Hoffman v. Lynch, supra 

30. U.S.—^Hoffman v. Lynch, supra 

31. Ohio.—Shunk v. Shunk Mfg. Co., 
61 N.E.2d 896, 76 Ohio App. 253. 

jjTot affizmance of state oonzf s mliag 
An order of federal court remand¬ 
ing a removed case to state court 
is not an affirmance of state court’s 
denial of petition for removal to fed¬ 
eral court—Shunk v. Shunk Mfg. 
Co., supra 

32. Cal.—Delpit v. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, 300 P. 990, 116 Cal.App. 86. 

Mo.—^Boyle v. Nelsner Bros., 87 S.W. 
2d 227, 230 Mo.App. 90. 

33. U.S.—U. S. v. Rice, Okl., 66 S 
Ct 836, 327 U.S. 742, 90 KEd. 982. 


:S3. U.S.—Union Oil Co. of Callfor- 


34. U.S.—^U. S. V. Rice, supra 
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in the federal courts.35 According to some au¬ 
thorities, where a federal court to which a cause 
has previously been removed from a state court 
remands the cause, its order of remand ipso facto 
terminates its own jurisdiction,^^ so that such court 
can take no further proceedings in the cause,®^ 
and the order ex proprio vigore restores jurisdic¬ 
tion of the cause to the state court, if that juris¬ 
diction has ever been lost^® Other authority, how¬ 
ever, has criticized this view as exaggerating the 
importance of the word “immediately” in the for¬ 
mer statute w^hich provided that the “remand shall 
be immediately carried into execution,” and as 
disregarding the words “carried into execution;”®^ 
and, in the view of such authority, the word “im¬ 
mediate!/* required merely that the remand be 
carried into execution as soon as practicable or 
within a reasonable time>® 

Allowance of the motion to remand requires that 
no other action be taken by the federal court, 
and after such allowance it will not determine other 
motions made by the parties.^2 Accordingly, where 
the motion to remand is granted, the court will not 


pass on defendant's motions directed to the plead- 
ings,^3 or on a motion for the consolidation of ac- 
tions,^^ since such decisions should properly be 
left to the state court. 

An injunction theretofore granted by the federal 
court to restrain proceedings in the cause in the 
state court after removal is vacated by the re¬ 
mand and an order authorizing or directing the 
removal of the cause, made by a state court under 
the former practice, was vacated by the remand 
with the consequent reinstatement of the cause on 
the docket of the state court.^® Where the peti¬ 
tion for removal was 'based on the ground that 
fraudulent allegations were made to state a case 
under the Federal Employers' Liability Act, an or¬ 
der of remand has been held to operate as a deter¬ 
mination that the allegations of the complaint were 
not fraudulently made and that the facts alleged 
constituted a cause of action under such statute.'*'^ 

A void order of remand is of no efficacy the 
case remains pending in the federal court, and the 
state court is without jurisdiction thereof.^® 


B. PROCEEDIN’G FOR REMAND AND REVIEW THEREOF 


§ 299. Remand by Court Sua Sponte 

The federal court may, of Its own motion, order the 
remand of a case which Is not within the removal stat¬ 
utes or which has been removed by proceedings con¬ 
taining a Jurisdictional defect. 


Where a cause removed from a state court to 
a federal court should be remanded,, as being a 
cause not within the removal statutes or not prop¬ 
erly removed, the district court to which the cause 
was removed,®® or an appellate federal court to 


35. U.S.—S. V. Rice, supra^ 

3G» U.S.—^Hammond Hotel, etc., Co. 
V. Flnlayson, C.C.A.I11., 6 F.2d 446 
—^Ausbrooks v. Western Union Tel, 
Co., D.C.Tenn., 282 F. 733. 

Second removal after remand see su¬ 
pra 5 8. 

37. U.S.—Colburn v. Hill, Tenn., 103 
F. 340, 43 C.aA. 253. 

54 C.J. p 374 note 51. 

38. U.S.—^Ausbrooks v. Western Un¬ 
ion Tel. Co., D.C.Tenn., 282 F. 733. 

64 C.J. p 374 note 52. 

Removal sis divesting Jurisdiction of' 
state court see supra $§ 237-239. 
Proceedings in state court after re¬ 
mand see infra §5 312-314. 

39. U.S.—^Bucy V. Nevada Const. Co., 

C. GA.Idaho, 125 P.2d 213. 

40. U.S.—^Bucy v. Nevada Const. Co., 
supra. 

41- U.S.—City of Waco, Tex., v. U. 
S. Fidelity & Guaranty Co., C.C.A. 
Tex., 67 F.2d 786, reversed on oth¬ 
er grounds 55 S.Ct. 6, 293 U.S. 140, 
79 L.Ed. 244—Doran v. Elgin Co¬ 
op. Credit Ass'n, D.C.Neb., 95 F. 
Supp. 455—^Leslie v. Floyd Gas Co., 

D. C Ky., 11 P.Supp. 401. 


Transfer to another federal court 
On motion to remand case to state 
court, where defendant conceded that 
its petition for removal was improp¬ 
erly filed, federal court, having ac¬ 
quired no Jurisdiction, had no power 
to transfer case to proper United 
States district court.—Scarmardo v. 
Mooring, D.C,Tex., 89 P.Supp. 936. 

42. U.S.—Flowers v. Aetna Casualty 
& Surety Co., C.C.A.Tenn., 164 F. 
2d 881, reversed on other grounds 
67 S.Ct. 798, 330 U.S. 464, 91 L.Bd. 
1024—^Doran v. Elgin Co-op. Credit 
Ass*n, D.GNeb., 95 P.Supp. 455— 
Ransom v. Sipple Truck Lrines, D. 
C.Iowa, 52 F.Supp. 621—^Leslie v. 
Floyd Gas Co., D.C.Ky., 11 F.Supp. 
401. 

54 C.J. p 874 note 51 [b]. 

SEotlon to quaSh senriee of process 
Where federal court gfranted mo¬ 
tion to remand, it would not pass on 
motion to quash service of summons. 
—Devine v. Buick-Olds-Pontlac Sales 
Co., D.C.Ohlo, 12 F.Supp. 647. 

43. U.S.—Gates v. Union Central 
Life Ins. Co., D.C.N.Y., 66 P.Supp. 
149—^Ransom v, Sipple Truck 
Lines, D.C.Iowa, 52 F.Supp. 521« 
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44. U.S.—Gates v. Union Central 
Life Ins. Co., D.C.N.Y., 66 F.Supp. 
149. 

46. U.S.—Hammond Hotel, etc., Co. 

V. Finlayson, C.C.A.I11., 6 P.2d 446. 
Express vacation of restraining or¬ 
der in connection with remand see 
infra § 306. 

46. La.—^Bird v. Cockrem, 28 La. 
Ann. 70. 

47. Ark.—Missouri Pac. R. Co. v. 
Hunnicutt 104 S.W.2d 1070, 193 
Ark. 1128. 

48. Miss.—City of Greenwood v. 
Humphrey & Co., 179 So. 862, 182 
Miss. 91, modified on other grounds 
181 So. 617, 182 Miss. 91. 

49. Miss.—City of Greenwood v. 
Humphrey & Co., suprcu 

j 50. U.S.—Cameron v. Hodges, Tenn., 

I 8 S.Ct. 1164, 127 U.S. 322, 82 L.Bd. 
132—Glrand v. Kimbell Milling Co., 
C.C.A.Tex.. 116 P.2d 999—Sauk 
River Lumber Co. v. Northern Pac. 
Ry. Co., D.C.Wash., 56 P.2d 656— 
Turmine v. West Jersey & S. R. 
Co., D.aPa., 44 P.2d 614—Thomp¬ 
son V. Mutual Ben. Health & Ac¬ 
cident Ass*n of Omaha, Neb., D.G 
Iowa, 88 F.Supp. 656—Crouse v. 
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which an appeal is taken from a judgment or decree 
rendered in the cause by the district court,has 
the power and is under a duty to remand the cause, 
on its own motion, although no motion for a re¬ 
mand is made by a party, or even where a motion 
founded on the same ground has therefore been 
denied,52 or been withdrawn by the maker and 
to the end that it may determine its own jurisdic¬ 
tion, if it has reason to doubt the existence of the 
necessary facts, the court may examine the par¬ 
ties,5^ or direct a plea in abatement to be filed and 
heard.55 Similarly, the trial court may, on its 
own motion, remand a cause which was removed too 
late.The court will not, however, without a 
motion by a party, remand because of a defect 
or irregularity which is nonjurisdictional, or is 
capable of being or has been waived.®^ 

§ 300. Remand on Motion 

A motion to remand, made In the federal court, Is 
a proper mode of procuring the remand of a cause Im¬ 
properly removed thereto from a state court. 

A motion to remand is a proper mode of pro¬ 
curing the remand of a cause previously removed 
from a state court to a federal court, or testing 
the propriety of the removal and the jurisdiction 
of the court.®® Such a motion in the usual case 
is an adequate remedy and so precludes the issu¬ 
ance of a writ of mandamus to compel the re- 
mand.®2 A plea to the jurisdiction may be treat¬ 
ed as a motion to remand,®® and, conversely, a mo¬ 


tion to remand may sometimes be treated as a plea 
to the jurisdiction.®! A motion to revoke an order 
of removal may obviate the necessity of a motion 
to remand.®2 

Statement of grounds. While plaintiff should 
state with particularity the grounds of his motion 
to remand, especially where defendant has given 
him due notice of objection to the form of the no¬ 
tice of motion,®® it has been held that a motion 
to remand is not insufficient because it fails to 
state specifically the grounds on which it is made, 
if it clearly raises the question of the jurisdiction 
of the federal court and signifies the unwillingness 
of the movant to submit thereto.®^ 

Amendment of motion to remand. It may be 
proper to refuse permission to amend a motion to 
remand, to take issue with allegations of fraudulent 
joinder, where the court has exercised jurisdiction 
over the subject matter for a long time.®® 

Amendment of petition for removal. Where the 
jurisdictional grounds for removal are correctly 
stated, matters of form or technical defects in the 
petition for removal may be amended in connection 
with the determination of an application to re¬ 
mand.®® An amendment may be allowed to permit 
the making of a more perfect statement of the 
ground for removal alleged in the first instance,®7 
or to permit the showing of diversity of citizen¬ 
ship,®® or the correction of irregular matters relat¬ 
ing to venue.®® However, under the former stat- 


North American Aviation, of Kan., 
D.C.MO., 68 F.Supp. 934—^Yellow 
Cab Co. V. Price, D.C.I11., 60 F. 
Supp. 730—Stewart v. Hickman, D. 

C. 'Mo., 36 F.Supp. 861—Sadler v. 
Pennsylvania Refining: Co., D.C.S.C,, 
31 F.Supp. 1—Henson v. Eichom, 

D. C.I11., 24 F.Supp. 842—State of 
Iowa ex rel. Welty v. Northwestern 
Light & Power Co., D.C.Iowa, 18 F. 
Supp. 303—^Harness v. City of En¬ 
glewood, D.C.C 0 I 0 ., 15 F.Supp. 140. 

54 O.J. p 365 note 98. 

81. IJ.S.—^Mansfield, etc., R. Co. v. 
Swan, Ohio, 4 S.Ct. 610, 111 U.S. 
379, 28 L.Ed. 462. 

54 C.J. p 365 note 94. 

52. TJ.S.—Weldon v. Fritzlen, C.C. 
Kan., 128 F. 608, reversed on other 
grounds 136 F. 660, 08 C.C.A. 288, 
oertlorari denied 25 S.Ct 803, 198 
U.S. 686, 49 L.Ed. 1174. 

53. U.S.—Willard v. Chicago, etc,, 

R. Co., Ill., 166 F. 181, 91 aC.A. 
215, affirmed 31 S.Ct 460, 220 U. 

S. 413, 55 L.Ed. 521, 

54. U.S,—Cribble v. Pioneer Press 
Co., C.C.Mlnn., 15 F. 689, 5 McCra¬ 
ry 78. 


55. U.S.—Cribble v. Pioneer Press 
Co., supra. 

56. U.S.—^Bowers v. Supreme Coun¬ 
cil, A L. H., C.C.Cal., 45 F. 81— 
Keeney v. Roberts, C.C.Cal., 39 F. 
629, 12 Sawy. 39. 

57. U.S.—Fltzhugh v. Reid. U.C. 
Ark., 262 F. 284. 

58. U.S.—Cirand v. Klmbell Milling 
Co., aCATex., 116 F.2d 999— 
Yellow Cab Co. v. Price, D.C.I11., 
60 F.Supp. 730—Bley v. Travelers 
Ins. Co., r>.C.Ala., 27 F.Supp. 351 
—Stuart V. United Ben. Life Ins. 
Co., D.CJ^.a, 2 F.Supp. 641. 

54 ax p 366 note 3. 

59. Wis.—State v. Risjord, 188 N. 
W. 495, 177 Wis. 290. 

60. U.S.—^Poorman v. Cleveland, etc., 
R. Co., D.C.I11., 265 F. 987. 

61. U.S.—Polito V. Mol€U3ky, C.C.A 
Mo., 123 F.2d 258, certiorari de¬ 
nied 62 S.Ct 632, 815 U.S. 804, 
86 L.Ed. 1204. 

62. Ga.—^Barlow v. Carroll, 189 S.E. 
72, 64 Ga.App. 787. 

163. U.S.—Steingut v. National City 
I Bank of New York, D.CN.Y., 36 F. 
I Supp. 486. 


64. U.S.—^Idaho v. American Surety 
Co., D.aidaho, 218 F. 678. 

65. U.S.—Updike v. West CAOkl., 
172 F.2d 663, certiorari denied 69 
S.Ct 1050, 337 U.S. 908, 93 L.Ed. 
1720. 

66. U.S.—Saldibar v. Heiland Re¬ 
search Corp., D.C.Tex., 32 F.Supp. 
248. 

Alien plaintiff 

Where defendant based removal 
petition on ground of diversity of 
citizenship because of plaintiffis alle¬ 
gation as to appointment as guardian 
ad litem by state court, but was for 
first time in federal court informed 
that plaintifi* was alien, defendant 
was held entitled to amend petition 
to accord with facts.—^Urlbe v. Hart¬ 
ford Accident & Indemnity Co., B.C. 
Idaho, 3 F.Supp. 672. 

67. U.S.—Uribe v, Hartford Accident 
& Indenmity Co., supra. 

68. U.S.—Weber v. Wittmer Co., I>. 
CN.Y., 12 F.Supp. 884. 

69. U.S.—^Fuegen v. Miller, B.C. 
Iowa, 37 F.Supp. 213. 

Division of district 
A petition for removal Incorrect- 
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tites providing for an application to the state court 
for removal, an amendment was held not proper 
where it set up entirely new and distinct grounds 
for removal, which had not theretofore been pre¬ 
sented to the state court and which were not as¬ 
certained after such application.'^^ 

Territorial limits of jurisdiction. Where an ap¬ 
plication for remand was not submitted to a judge 
within the territorial limits of his jurisdiction, he 
was held without power to decide it*^! 

§ 301. -Who May Move for Remand 

A motion to remand, on the ground of lack of Juris¬ 
diction in the federal court, may be made even by the 
defendant at whose Instance the suit was removed there¬ 
to. 

Inasmuch as a federal court to which a cause 
has been removed from a state court has the power 
and is under a duty to remand the cause on its 
own motion when it appears that its jurisdiction 
thereof is lacking, as discussed supra § 299, it has 
been held that even the defendant at whose instance 
a suit was removed may seek to remand it for want 
of jurisdiction,'^^ on appeal or by writ of error 
may procure a reversal on account thereof 
but there is authority that a defendant who by 
seeking removal has asserted or consented to the 
federal court’s jurisdiction cannot be heard, by 
motion to remand, to say that the action is one of 
which such court has no jurisdiction,'^^ unless the 


court from which it was removed was also without 
jurisdiction.'^^ ^ motion to remand on the ground 
that the cause was not removed at or within the 
time prescribed by statute cannot be made by de¬ 
fendant who effected the removal.'^® It has been 
held that, where the parties plaintiff and defend¬ 
ant are citizens of different states, the federal court 
will carefully protect the rights, and will not re¬ 
tain jurisdiction against the expressed will, of a 
party defendant who was not brought within the 
jurisdiction of the state court before the suit was 
removed and who did not join in the petition for 
removal.'^'^ 

A trustee in bankruptcy appointed by the same 
court to which a cause is removed is not for that 
reason precluded from moving to remand the 
cause.*^® 

§ 302. -Time of Motion 

A motion to remand on the ground of want of Juris¬ 
diction ordinarily may be made at any time during the 
pendency of the cause. 

As a general rule, where a cause has been re¬ 
moved from a state court to a federal court, a 
motion to remand it because of want of jurisdiction 
may be made at any time during the pendency of 
the cause,*^® and the adverse party to the suit can¬ 
not complain of mere delay in moving for a re¬ 
mand on any ground without showing that prejudice 


ly designating division of district to 
which caiie was removed is subject 
to cunendment.—Saldibar v. Heiland 
Research Corp., D.C.Tex., 32 P.Supp. 
248. 

70, U.S.—Uribe v. Hartford Accident 
& Indemnity Co., D.C.Idaho, 3 F. 
Supp. 672. 

Amendment in state court under for¬ 
mer statute of petition for remov¬ 
al see supra § 215. 

71, Miss.—City of Greenwood v. 
Humphrey & Co., 179 So. 862, 182 
Miss. 91, modified on other grounds 
181 So. 517, 182 Miss. 91. 

72. U.S.—^American Fire & Cas. Co. 
V. Finn, C-A-Tex., 181 F.2d 845, re¬ 
versed on other grounds 71 S.Ct. 
534. 341 U.S. 6, 95 L.Ed. 702, 19 
A.L.H.2d 738—^Tillman v. Busso 
Asiatic Bank. C.C.A.N.Y., 61 F.2d 
1023, 80 A.L.B. 1368, certiorari de¬ 
nied 52 S.CL 312, 285 U.S. 539, 76 L. 
Ed. 932. 

54 GJ. p 366 note 9. 

73. U.S.—Mansfield, etc., R. Co. v. 
Swan, Ohio, 4 S.Ct. 510, 111 U.S. 
379, 28 Ij.Ed. 462—Wabash R, Co. 
V. Barbour, Mich., 73 F. 513, 19 
GCA. 546. 


74. U.S.—^Bushnell v. Kennedy, Da., 
9 Wall. 387, 19 D.Bd. 736. 

54 C.J. p 366 note 11. 

Identity and dtlzenAhlp of corporate 
defendant 

The defendant after having alleged 
that it was the defendant and a 
Delaware corporation, and having ob¬ 
tained removal of cause to federal 
court on ground of diversity of citi¬ 
zenship, cannot thereafter obtain a 
remand of cause on ground that it 
was not the defendant and that the 
defendant was an Oregon corpora¬ 
tion.—Oregon Mesabi Corp. v. C. D. 
Johnson Dumber Corp., C.C.A.Or., 166 
P.2d 997, rehearing denied 166 F.2d 
1003, first case, certiorari denied 68 
S.Ct- 1494, first case, 334 U.S. 837, 92 j 
D.Ed 1762. Motion denied 166 P.Zd, 
1003, second case, certiorari denied 
68 S.Ct. 1494, second case, 334 U.S. 
837, 92 D.E^ 1762. Certiorari de¬ 
nied G D. Johnson Dumber Corp. v. 
Oregon Mesabi Corp., 68 S.Ct. 1494, 
first case, 334 U.S. 837, 92 D.Bd. 1762. 
Motion denied 169 F.2d 639, followed 
in 169 F.2d 640, second case. 

76. U.S.—Tootle v. Coleman, Kan., 
107 F. 41, 46 C.C.A. 132, 57 D.R.A. 
120, certiorari denied 22 S.Ct 932, 
183 U.S. 695, 48 D.Ed. 394. 
Removability of cause of which state 
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court Is without Jurisdiction see 
supra § 27. 

76. U.S.—Connell v. Smiley, Neb., 15 
S.Ct 353, 156 U.S, 835, 341, 39 D. 
Ed. 443—Ayers v. Watson, Tex., 
5 S.Ct. 641, 113 U.S. 594, 28 D.Bd. 
1003. 

Date removal as ground for remand¬ 
ing see supra S 278. 

77. U.S.—^Jensen v. Safeway Stores, 
D.GMont, 24 F.Supp. 585. 

78. U.S.—In re Vadner, D.C.Nev., 
259 P. 614. 

79. U.S.—Causey v. Dockridge, D.C.. 
S.C.. 22 F.Supp. 692. 

54 C.J. p 366 note 17. 

Motion held timely 
Court rule requiring a party de¬ 
siring to traverse allegations of pe¬ 
tition for removal to serve such 
traverse within twenty days did not 
prevent hearing of plalntlfC’s motion 
to re m and which was filed more than 
twenty days after removal, where 
facts on which plaintiff relied were* 
practically all matters of public rec¬ 
ord, and at time case was presented 
counsel agreed that court might rely 
on statements and history set forth 
in reported cases involving defend¬ 
ant.—Owens V. Atlantic Co€ust Dina 
R. Co., D.C.S.C., 79 F.Supp. 399. 
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to him has resulted therefrom.80 it has been held 
that, where a transcript of the record of the state 
•court has been filed in the federal court, the fact 
that the day by which it was required to be filed 
therein has not arrived, or the time within which 
such filing might have been made has not expired, 
does not prevent a party from moving to remand 
on the ground that the cause was not one authorized 
by statute to be removed but there is authority 

to the contrary.82 

Where suit has abated, as by reason of the death 
of a party, a motion to remand cannot be made 
as long as it continues in abatements^ 

After verdict or judgment, A remand of a case 
on a motion made after verdict and judgment, and 
after the expiration of the term, in a cause in which 
the federal court did not so lack jurisdiction as to 
render the judgment absolutely void, has been held 
*erroneous.S4 However, in several cases motions 
to remand made after verdictSS or after judgment^® 
have been sustained, although without discussion 
of the propriety of moving at such times. 

On appeal from a judgment rendered by the 
federal district court, it is too late to move for the 
first time to remand the cause on a ground not 
involving entire want of jurisdiction.S7 

§ 303. - Second Motion to Remand 

A second motion to remand may be made when 
founded on facts which have arisen since the time of 
the previous motion or where based on want of Jurisdic¬ 
tion appearing on the face of the record. 

Although a motion to remand a cause from a fed¬ 
eral court to the state court from which it had 


theretofore been removed has once been made and 
denied, a second motion to remand may be made 
when founded on facts which have arisen or ap¬ 
peared since the previous motion was made,^^ or 
facts which were not presented by or in connection 
with the previous motion,or, it seems, where the 
previous motion was denied as premature,^ 0 pro¬ 
vided the ground on which the motion is based has 
not been waived. Moreover, a motion to remand 
because of a want of jurisdiction appearing on 
the face of the record may be made at any time not¬ 
withstanding a previous motion on the same ground 
has been o.verruled,^i since the court’s jurisdiction 
is always open to challenge and the order deny¬ 
ing the previous motion is not to be regarded as the 
law of the case so as to prevent the court from 
reconsidering the question.^5 

§ 304. -Issues of Fact 

a. In general 

b. Evidence 

a. In General 

The plaintiff may put in Issue the allegations on 
which the removal was based, for the purpose of showing 
that by reason of their untruth the cause should be 
remanded; and such Issues of fact may be tried as the 
court directs. 

No issue of fact on a petition for the removal 
of a cause from a state court to a federal court or 
on the record of such cause is raised by a formal 
motion to remand which does not traverse the alle¬ 
gations of the petition,^^ since such motion is in 
effect a demurrer to the removal petition, 96 admit¬ 
ting the truth of its allegations for the purpose of 
the motion,96 and only challenging the face of the 


80. U.S.—Noethe v. Mann, D.C., 
Minn., 27 F.2d 451. 

Waiver of right to move for remand 
by delay or laches see supra § 294. 

81. U.S.—arrington v. G-reat 
Northern K. Co., C.C.Iowa, 169 P. 
714. 

54 C.J. p 367 note 20. 

82. U.S.—Kansas City, etc., H. Co. 
v. Interstate Lumber Co., C.C.Mo., 
36 P. 9. 

54 C.J. p 367 note 21. 

83. U.S.—Wright v. Phipps, C.C.N. 
T., 58 P. 563. 

84k U.S.—Windholz v. Everett, C.C. 
A.N.C., 74 P.2d 884, followed in 
Blackley v. Powell, 74 P.2d 1009. 

85. U.S.—^Perguson v. Ross, C.C.N. 
T., 38 P. 161, 3 L.R.A. 822. 

54 C.J. p 367 note 28. 

86 . U.S.—Wabash R. Co. v. Barbour, 
Mich., 73 P. 518, 19 C.C.A. 646. 

54 C.J. p 867 note 24. 

87- U.S,—^Knight r. International, 


eta, R. Co., Tex., 61 P. 87, 9 C.C.A. 
376, certiorari dismissed 17 S.Ct. 
995, 41 L.Ed. 1187. 

54 C.J. p 367 note 25. 

88 . U.S.—Hamblin v. Chicago, eta, 
R. Co., C.C.I11., 48 P. 401. 

64 C.J. p 367 note 27. 

Second removal after remand see su- 
* pra § 8. 

89. Va.—^Pennsylvania R. Co. v. Al¬ 
legheny Valley R. Co., C.C.Pa., 25 
P. 113. 

90. U.S.—^Kansas City, eta, R. Co. v. 
Interstate Lumber Co., C.C.Mo., 37 
P. 3. 

54 C.J. p 367 note 29. 

91. U.S.—Gaugler v. Chicago, eta, 
R. Co., D,C.Mont., 197 P. 79. 

54 C.J. p 867 note 81. 

92. U.S.—Gaugler v. Chicago, eta, 
B. Co., suprcu 

93 . U.S.—Weldon v. Pritzlen, C.C. 
Kan., 128 P. 608, reversed on oth¬ 
er grounds 135 P. 650, 68 C.C.A. 
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288, certiorari denied 25 S.Ct 803, 
198 U.S. 686, 49 L.Ed. 1174. 

54 C.J. p 367 note 84. 

94. U.S.—Simon v. Stangl, D.C. 

■Minn., 54 P.2d 73. 

54 C.J. p 367 note 36. 

95. U.S.—Leonard v. St Joseph Lead 
Co., C.C.AMO., 75 P.2d 390—Simon 
V. Stangl, D.C Minn., 54 P.2d 73. 

54 C.J. p 368 note 37. 

96. U.S.—Updike v. West, C.C.A 
Okl., 172 P.2d 663, certiorari de¬ 
nied 69 S.Ct. 1060, 337 U.S. 908, 
93 L.Ed. 1720—Weatherford v. 
RadcliflCe, D.C.S.C., 63 P.Supp. 107 
—Jones V. Amerlagene, Ina, D.C. 
La., 39 P.Supp. 495—Crockett v. 
Overfield, D.C.Idaho, 22 P.Supp. 
915. 

54 C.J. p 368 note 88. 

Bide hSld inapplioable 

The rule that failure to deny alle¬ 
gations of petition for removal in 
motion to remand amounts to admis¬ 
sion of truth of such allegations f/as 
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record*^ Plaintiff is, however, entitled to put in 
issue the allegations on which the removal was 
effected, for the purpose of showing that by rea¬ 
son of their untruth or the nonexistence of jurisdic¬ 
tional facts the cause should be remanded;^® and 
it has been held proper to raise such an issue by a 
plea to the jurisdiction of the federal court,^^ 
or by an answer to the petition for removal.^ Fur¬ 
ther, it has been said to be the practice in at least 
one district to treat an allegation, in a petition for 
removal, of fraudulent misjoinder of parties for 
the purpose of preventing removal as traversed, 
witliout express denial, when a motion to remand 
the cause is made.2 However, an oral motion for 
leave to amend plaintiff’s declaration has been held 
not to justify any finding to a legal certainty that 
the amount involved is less than the federal juris¬ 
dictional amount.® 

Form and sufficiency of pleading. A formal plea 
or answer is not indispensable, in order to raise 
an issue of fact as to the jurisdiction of the fed¬ 
eral court, provided a traverse in some form is 
made,4 and even a denial embodied in a motion to 
remand has been treated as a traverse of the allega¬ 
tion in the removal petition so denied.^ So a plea 
or answer is not to be tested by technical rules,® 
but ordinarily is sufficient if it sets out fairly and 
with reasonable certainty matters of fact which, 
if true, negative the jurisdiction of the federal 


court.7 A petition for removal founded on prej¬ 
udice or local influence was held not sufficiently 
traversed by a mere denial of the pleader’s belief 
in the existence of such prejudice or influence;® 
and a plea alleging that, if the federal court has 
jurisdiction, it ought not to exercise it because 
the cause could be tried with greater convenience 
in the state court is insix£5cient® An averment in 
the plea that a party is a citizen of a specified state 
is not neutralized by the admission therein that 
such party resides abroad.^® 

Time of filing. The ordinary rules as to the time 
at or before which a plea in abatement must be 
filed do not apply in removal cases,but, in har¬ 
mony with the rule that a cause may be remanded 
at any time when want of jurisdiction appears, 
discussed supra § 302, the plea may ordinarily be 
filed at any stage of the proceedings.^® It is, how¬ 
ever, within the discretion of the court whether or 
not to permit the filing of a plea or answer to a 
petition for removal when a considerable time has 
elapsed since the removal and the cause is ready 
for trial on the merits.^® 

Trial. The issue of fact raised by a plea or 
answer controverting the allegations of a petition 
for the removal of a cause from a state court to 
a federal court is, broadly speaking, to be tried and 
heard in such manner as the court may direct,!^ 


inapplicable, where petition for re¬ 
moval of two actions from state 
court on ground of fraudulent join¬ 
der of resident defendant contained 
no allegations of fact on such ques¬ 
tion, so that plaintiffs sufficiently an¬ 
swered petition by stating that such 
joinder was proper.—Smith v. South¬ 
ern Pac. Co., C.A.Or., 187 F.2d 397. 

97. U.S.—Fielding v. Toledo, etc., 

R. Co.. D.C.Ohlo, S3 F.2d 994. 

54 C.J. p 368 note 39. 

98. U.S.—^Leonard v. St. Joseph 
Lead Co., C.C.A.MO., 76 P.2d 890— 
Morris v. B. L Bu Pont De Ne¬ 
mours & Co., C.C.A.MO., 68 P.2d 788 
—Good V. Hartford Accident & In¬ 
demnity Co., D.C.S.C., 39 F.Supp. 
475—Lincoln Mine Operating Co. v. 
Manufacturers Trust Co., D.C.Ida¬ 
ho, 17 F.Supp. 499—State of Ten¬ 
nessee V. Keenan, D.C.Tenn., 13 F. 
Supp. 784—^Bohnert v, Ben Hur 
Life Ass*n, D.C.IH., 9 F.Supp. 471. 

N.C.—^Tate v. Southern Ry. Co., 169 

S. B. 816, 206 N.C. 61. 

54 C.J. p 368 note 40. 

PxoseeatLon agaixurt federal oAoer 

On motion to remand prosecution 
against federal revenue agent, fact 
tssue was raised as to whether agent 
was acting under color of his office 
or under authority of federal laws 


in performance of his official duties 
when alleged offense was committed. 
—State of Tennessee v. Keenan, I>.C. 
Tenn., 13 F.Supp. 784. 

99. U.S.—^Lacroix v. Lyons, C.C.La, 
27 F. 403. 

54 C.J. p 368 note 41. 

1. U.S.—Woodall V. Clark, W.Va., 
264 F. 526, 166 C.C.A. 84. 

54 C.J. p 368 note 42. 

2. U.S.—^Boatner v. American Ex¬ 
press Co., C.C.Ky., 122 F. 714. 

3. U.S.—^Beddings v. Great Eastern 
Stages, D.C.I11., 6 F.Supp. 529. 

4- U.S.—^Morris v. Gilmer, Ala, 9 S. 

Ct. 289, 129 U.S. 315, 32 L.Ed. 690. 
54 C.J. p 368 note 45. 

6. U.S.—^Breymann v. Pennsylvania 
eta, B. Co., C.C.A.Ohio, 88 P.2d 
209. 

54 C.J. p 368 note 46. 

Reiteration of allegations of conu 
plaint 

Motion to remand, which, although 
not categorically densrlng averments 
of petition to remove, reiterated and 
reaffirmed allegations of complaint 
stating a joint cause of action 
against resident and nonresident de¬ 
fendants, was tantamount to a de¬ 
nied of averments of petition to re¬ 
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move.—^Adkins v. Blakey, D.C.Mo, 
88 F.Supp. 473. 

6. U.S.—Johnson v. Accident Ins. 
Co. of North America, C.C.Mich., 
35 F. 374. 

7- U.S.—Johnson v. Accident Ins. 
Co. of North America, suprcL 

8. U.S.—^Taylor County Court v. 
Baltimore, eta, R. Co., C.C.W.Va, 
35 F. 161. 

9. U.S.—Spies V. Chicago, eta, R. 
Co., C.C.N.T., 32 F. 713. 

10. U.S.—Carson v. Dunham, S.C., 7 
S.Ct. 1030, 121 U.S. 421, SO L.Ed. 
992. 

54 C.J. p 368 note 61. 

11 . U.S.—Virginia v. Felts, C.C.Va., 
133 F. 85. 

12 . U.S.—Virginia v. Felts, supra. 

13. U.S.—Gibson v. Chesapeake, etc, 
R. Co., Ky., 215 F. 24, 131 C.C.A. 
832—Hunter v. Illinois Cent R. 
Co.. Ky., 188 F. 645, 110 C.C.A. 
459. 

14. U.S.—Harrington v. Great 
Northern R. Co., C.C.Iowa, 169 F. 
714. 

Beferenoe to master 
•Whether judge hearing plaintifTs 
motion to remand should refer issue 
of defendants domicile to master 
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and proper practice requires that preliminary ap¬ 
plication be made to the court to fix the procedure 
to be followed.i5 The issue may be tried by a 
jury,l® subject to the right of the court to direct 
a verdict where proper but, if the issue is not 
raised until too late to have it tried by a jury, the 
court can pass on the evidence.is it has been held 
that the issue as to jurisdiction should be tried in 
advance of the trial on the merits but, especially 
in view of practical considerations respecting two 
trials in the same cause, other authorities have held 
that both issues may be tried at the same time.^0 

Finding. If, on the trial of an issue of fact as 
to the jurisdiction of the federal court in a cause 
removed thereto from a state court, or as to the re- 
movaibility of such cause, it is found from the 
evidence that the cause is not such as properly to 
be cognizable by the federal court under the re¬ 
moval statutes, it becomes the duty of such court 
to remand it toi the state court^i 

b. Evidence 

Oral testimony or affidavits may be received as evi¬ 
dence in determining the issues of fact arising on a mo¬ 
tion to remand; and the burden of sustaining the re¬ 
moval Is generally held to be on the removing party. 

It is the duty of the district court to hear proof 
on an issue as to a jurisdictional fact when the 
averments of the petition for removal are chal- 
lenged,22 and in the trial of an issue of fact aris¬ 
ing on plea or answer to a petition for the removal 
of a cause from a state court to a federal court, 
filed for the sake of showing the untruth of its 
allegations or the nonexistence of the facts neces¬ 
sary to render the cause removable and to confer 


jurisdiction on the federal court, the usual rules 
of evidence ordinarily apply.^S On an issue of 
fraudulent joinder, any evidence properly tending 
to show that the real controversy is several, and 
not joint, that the resident defendant is a sha^ 
or fictitious defendant, and that the assertion of 
joint liability is mere scenery, is admissible.^^ 
Where the issue is as to the propriety of the time 
at which the removal was effected, pleadings filed 
in the state court may be used as evidence of the 
state of the proceedings in such court at the time 
of removal,25 even though such pleadings had been 
withdrawn by stipulation.26 No evidence is admissi¬ 
ble in behalf of the removing party for which a 
proper foundation has not been laid by proper alle¬ 
gations in the petition for removal.27 

Affidavits or oral testimony. Oral testimony may 
be taken by the court on the facts in issue,28 or 
afiSdavits ordinarily may be received as evidence of 
the facts.2» While parol evidence is admissible, 
on the trial of an issue of fact duly raised by plea 
or answer to a petition for the removal of a cause 
from a state court to a federal court, to show 
that the transcript of the record of the cause in 
such state court is inaccurate or erroneous, 20 such 
transcript cannot be controverted by mere ex parte 
affidavits.2i Positive averments of fact made by 
an afiidavit, when it is so received as evidence, are 
sufficient to support a finding.22 An affidavit of 
defendant may be admissible to rebut an allega¬ 
tion of plaintiff that the matter in controversy can¬ 
not be measured in terms of pecuniary value or 
damages.22 However, an affidavit made merely on 
information and belief, which fails to disclose the 


rested In discretion of such judge.— ] 

Phlhpbax V. Derby, C.C.A,N.Y., 85 F. 

2d 27. j 

15. XJ.S.—Jones v. Casey-Hedges Co., 
D.C.Tenn., 213 F. 43. 

16. XJ.S.—Virginia v. Felts, C.C.Va., 
133 F. 86. 

54 C.J. p 369 note 61. 

17. XJ.S.—Virginia v. Felts, supra. 

18- XJ.S.—Virginia -v. Pelts, supra. 

19. XJ.S.—Clarkhulf v. Wisconsin, 
etc,, R. Co., aaiowa, 26 P. 465. 

54 C.J. p 369 note 64. 

20. XJ.S.—^Virginia v. Felts, C.C.Va., 
133 F. 86. 

54 C.J. p 369 note 65. 

21. XJ.S.—New York v. New Jersey 
Steamboat Transp. Co., ’ CJ.C.N.Y., 
24 P. 817. 

54 C.J. p 370 note 89. 

22. XJ.S.—State of Tennessee v. 
Keenan- D.C.Tenn., 13 P.Supp. 784. 


KraxLdulexLt Joinder 
U,S,—^Hoge V. Fort Smith Gas Co., 
D.CArk., 37 P.Supp. 71. 

Citizenship 

XJ.S.—St. Louis Smelting & Refining 
Co. v. Nix, C.C.A.Okl., 272 P. 977. 

23. U.S,—Philipbar v. Derby, D.C.N. 
Y., 11 P.Supp, 709, affirmed, C.C.A., 
85 P.2d 27. 

Discretion held not abused 
Refusal to permit plaintiffs to 
cross-examine and contradict defend¬ 
ant on issue of his domicile was 
held not abuse of discretion, where 
reauest was not made until afrer ar¬ 
gument.—^Philipbar v. Derby, C.C.A. 
N.Y., 86 P.2d 27. 

Evidence held adnodssible 
XJ.S.—^Doggett V. Hunt, D.C.Ala., 93 
P.Supp. 426. 

24. XJ.S.—Morris v. E. L Du Pont 
De Nemours & Co., C.C.A.MO., 68 F. 

I 2d 788. 

25. XJ.S.—Wilkinson v. Delaware, 
I etc., R. Co., C.aN.J.. 23 P. 662. 
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26. XJ.S,—^Wilkinson v, Delaware, 
etc., R. Co., supra. 

27. XJ.S.—^Reindahl v. Chicago, etc., 
R. Co., D.C.Minn., 291 F. 924. 

28. XJ.S.—^Farmers' Bank, etc., Co. v. 
Atchison, etc., R. Co., C.C.A.M 0 ., 
26 F,2d 23. 

64 C.J. p 369 note 73. 

29. XJ.S.—^Philipbar v. Derby, C.G.A 
N.Y.. 85 F.2d 27—Doggett v. Hunt, 
D.C.Ala., 93 P.Supp. 426—Bohnert 
V. Ben Hur Liife Ass^n, D.C.111., 9 
F.Supp. 471. 

64 C.J. p 369 note 74. 

30. XJ.S.—Stephens v. St Louis, etc., 
R. Co., aaArk., 47 F. 630, 14 L.R. 
A. 184. 

31. XJ.S.—Smith V. Western XJnlon 
Tel. Co., C.C.Ind., 79 F. 132. 

32. XJ.S.—La Page v. Day, C.C.N.Y., 
74 P. 977. 

33. XJ.S.—Doggett V. Hunt, D.CAla, 
93 P.Supp. 426. 



§ 304 


REMOVAL OF CAUSES 


76 C.J.S. 


source of the information and states mere general 
conclusions, cannot overcome positive allegations 
of a petition for removal and the court should 
not consider hearsay statements in an affidavit sub¬ 
mitted on a motion to remand unless informant is 
not available.25 

Admissions made by a party in prior proceed¬ 
ings in the cause may be given in evidence by the 
other party in support of or opposition to the mo¬ 
tion to remand but such admissions, or state¬ 
ments contrary to the position assumed by the 
party at the time of the motion to remand, do not 
work an estoppel against him.^7 

Judicial notice. In the trial of an issue of fact 
in connection with a motion to remand, the usual 
rules as to judicial notice apply. Thus, the court 
will take judicial notice that one of the parties is 
a receiver appointed by it;38 and ft will judicially 
notice state statutes,^^ but not rules of the state 
court 

Burden of proof. Where the allegations of a 


petition for removal are denied or put in issue, the 
burden is on petitioner to prove them;^! and it 
has accordingly been said that doubts are to be re¬ 
solved in favor of plaintiff.^^ More particularly,, 
where the issue is raised, the party seeking to sus¬ 
tain the removal has the burden of showing the 
jurisdiction of the federal court,^^ the remova¬ 
bility of the cause,diversity of citizenship,^^ and 
the fraudulent joinder of a defendant.'*® Defend¬ 
ant may, however, be given the opportunity to pre¬ 
sent additional proof where that originally ad¬ 
duced is not sufficient to sustain the burden on 
him.^7 Where the circumstances are such as to* 
require plaintiff to meet the removal allegations 
with evidence, and he fails to do so, he cannot 
complain of a holding that his pleading was a mere 
device to prevent removal.^® 

Weight and sufficiency. The weight and suffi¬ 
ciency of the evidence have been adjudicated with 
respect to various matters in connection with the 
remand of a cause from the federal court to the 
state court.^® Bad faith and fraudulent joinder 


34b TJ.S.—Scogffina v. Union Pac. R 
Co., D.C.Minn, 292 P. 162—Zlgich 
V. Tuolumne Copper Min. Co., D.C. 
Mont, 260 F. 1014. 

35. U.S.—Phllipbar v. Derby, CCJL 

N. Y., 85 F2d 27. 

36. U.S.—Chicago, etc., R. Co. v. 
Ohle, Iowa, 6 S.Ct 632, 117 U.S. 
123, 29 LuEd. 837. 

37. U.S.—Reynolds v. Adden, La., 10 
S.Ct 843, 136 U.S. 348, 34 L.Ed. 
360—Egerton v. Starin, CC.Conn., 
91 P. 932. 

38. U.S.—^Pitkin v. Cowen, C.C.Ohlo, 
91 P. 699. 

39. U.S.—^Randall v. New England 

O. P., C.C.Vt, 118 P. 782—South 
Carolina v. Coosaw Min. Co., C.C. 
S.C., 45 P. 804, affirmed 12 S.Ct 
689, 144 U.S. 660, 36 L.Ed. 537. 

40. U.S.—^Randall v. New England 
Order of Protection, C.C.Vt, 118 P. 
782. 

41. U.S.—^Leonard v. St Joseph 
Lead Co.. C.C.AMo.. 75 P.2d 390— 
Morris v. B. I. Du Pont De Ne¬ 
mours & Co., C.C.A.MO., 68 P.2d 788 
—^Moore v. Maurer-Neuer Corp., 
D.C.MO., 59 P.Supp. 690—^Medve- 
dielf V. Cities Service Oil Co., D.C. 
N.T., 35 P.Supp. 999^—Lincoln Mine 
Operating Co. v. Manufacturers 
Trust Co., D.aidaho, 17 P.Supp. 
499—State of Tennessee v. Keenan, 
D.C.Tenn., IS P.Supp. 784. 

54 C.J. p 369 note 69. 
xrotioe 

Burden of proof on issue whether 
notice was given prior to filing of 
petition of removal rested on those 
filing the petition.—Blowers v. .ffltna 


Cas. & Sur. Co., aCJLTenn., 163 P.2d 

41L 

42. U.S.—^Boyle v. Chicago, etc., R. 
Co.. C.C.A.MO., 42 P.2d 633. 

54 C.J. p 369 note 70. 

Resolving doubt In favor of or 
against remand In passing on mo¬ 
tion see infra $ 305. 

43. U.S.—-Wells V. Missouri Pac. R. 
Co., C.C.AAxk., 87 P.2d 579— 
Marion v. Akron Truss Appliances, 
D.C.MO., 74 P.Supp. 945—^Medve- 
dleff V. Cities Service Oil Co., D.C. 
N.Y., 35 P.Supp. 999—Stangard 
Dickerson Corp. v. United Elec¬ 
trical Radio & Machine Workers of 
America, Local 1218, D.C.N.J., 83 

P.Supp. 449—Nettles v. Rhett, D.C. 
S.C., 14 P.Supp. 59*4—Picker v. 
United Cigar Stores Co. of Amer¬ 
ica, D.C.N.Y., 6 P.Supp. 816. 

44. U.S.—^Young v. Arbyrd Compress 
Co., D.C.MO., 66 P.Supp. 241— 
Thurston v. Northwestern Fire & 
Marine Ins. Co., D.C.N.Y., 9 P.Supp. 
848. 

45. U.S.—Cavadel v. Zolidis, D.C,Pa., 
95 P.Supp. 164—^Blrst Carolinas 
Joint Stock Land Bank of Colum¬ 
bia, S. C., V. Page, D.C.N.C., 2 P. 
Supp. 529. 

46. U.S.—Pollto V. Molasky, aCJL 
Mo., 123 P.2d 258, certiorari denied 
62 S.Ct 632, 815 U.S. 804, 86 L.Ed. 
1204—Houser v. Kurn, aC.A.Okl., 
100 P.2d 488—Leonard v. St. Jo¬ 
seph Lead Co., C.C.A.M 0 ., 75 P.2d 
390—Simon v. Stangl, D.C.Minn., 
54 P.2d 73—Davis v. Standard Oil 
Co. of Indiana, C.CA..M 0 ., 47 P.2d 
48—Hans v. Railway Exp. Agency, 
D.C.M 0 ., 60 P.Supp. 565—Moore v. 
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Maurer-Neuer Corp., D.C.M 0 ., 59 P* 
Supp. 690—Jones v. Amerlagene,. 
Inc., D.C.La», 39 P.Supp. 495-““Qoo(I 
V. Btertford Accident & Indemnity 
Co., D.C.S.C., 39 P.Supp. 475—Hoge- 
V. Port Smith Gas Co., D.aArk.,. 
37 P.Supp. 71—Hoffman v. MetZr 
D.C.Pa., 31 P.Supp. 204. 

47. U.S.—Jones v. Casey-Hedges Co., 
D.C.Tenn., 213 P. 48. 

48. U.S.—^Leonard v. St Joseph Lead 
Co., C.aA.Mo., 75 P.2d 390. 

Joint oanse of action 
Where a defendant In its petition 
for removal has alleged facts which, 
if true, show that there was no joint 
cause of action, it was the duty of 
plaintiff to meet the allegations by 
showing facts from which the con¬ 
clusion might be drawn that there 
existed in favor of plaintiff a joint 
cause of action against defendants.— 
Simon V. Stangl, D.C.Minn.. 54 P.2d 
73. 

49. U.S.—^Locke v. St. Louls-San 
Pranclsco Ry. Co., aCJLArk., 87 
P.2d 418. 

Evidenoe held gnfilclent 
U.S.—Davis V. Standard Oil Co. of 
Indiana, C.C.AM 0 ., 47 P.2d 48— 
Berwick v. Piatt, D.C.S.C., 52 P. 
Supp. 262—Williams v. Peters, D.C. 
Mass., 10 P.R.D. 446. 

Evidenoe held InsnSLoient 
U.S.—^Leonard v. St Joseph Lead 
Co., C.aA.Mo., 76 P.2d 390—Cava¬ 
del V. ZoUdis, D.C.Pa., 95 P.Supp. 
164—^Moore v. Maurer-Neuer Corp., 
D.C.MO., 69 P.Supp. 690—^Medve- 
dieff V. Cities Service Oil Co., D.C. 
N.Y., 35 P.Supp. 999—^Young v. 
Schmitt D.C.M 0 ., 25 P.Supp. 905— 
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must be established by evidence which is rUar and 
convincing,6® and not by evidence which leaves 
the question in donbt.81 A mere inference from 
the evidence offered is not sufficient to overcome 
positive allegations of plaintiff’s bill or complaint. 5® 
As far as concerns the sum in controversy, in the 
absence of evidence from which it can make a 
finding to a legal certainty that the jurisdictional 
Rtnount is not involved, the court msiy not right¬ 
fully remand but must accept as true the aver¬ 
ments that the amount involved is in excess of the 
required jurisdictional amount^S 

§ 305. — Hearing and Determination of 
Motion 

The federal court In determining whether to remand 
a case to the state court will pass on the question of 
federal Jurisdiction. The determination of whether the 
cause Is within the removal statutes Is to be made on 
the basis of the allegations of the removai petition and 
plaintiff's pleading, which, for the purposes of a motion 
to remand, must be taken as true. 

When the allegations of a petition for the re¬ 
moval of a cause from a state court to a federal 
court, or of affidavits filed therewith and in support 
thereof, have not been challenged or put in issue, in 
connection with, or for the purposes of, a motion 
to remand the cause, the only question for deter¬ 
mination is whether, as a matter of law, on the 


facts stated, taken in connection with the record of 
the cause, the federal court has jurisdiction.The 
court may, however, pass on all questions properly 
raised,55 and is under a duty to determine the 
question of its jurisdiction,^® which question in¬ 
cludes the determination of the sufficiency of the 
petition for removal®^ and of the timeliness of 
the removal proceedings.®® Petitioner for removal 
need not adduce any evidence to sustain the allega¬ 
tions of the petition for removal®® and they must 
be taken by the court as true,®® except where the 
petitioning defendant admits the falsity or incor¬ 
rectness of an allegation, in which case his peti¬ 
tion may be treated as amended accordingly. ®i 
Mere conclusions of law, however, embodied in the 
removal petition are not to be regarded as true 
and, of course, are not conclusive on the court®®" 
If the issue on which removability depends ap¬ 
pears from the record to rest on undisputed facts 
and documents, it may be resolved as a matter of 
law.®® Preliminary inquiry, it has been said, should 
be made only into facts which are strictly jurisdic¬ 
tional,®^ and, if a question of fact is even partly 
‘"decisional,” that is to say, if a real issue is pre¬ 
sented by it on which the outcome of the case will 
depend, then a premature and piecemeal decision by 
the court of the matter on a motion to remand is 
not warranted.®® 


Sullivan V. Lloyd, D.CMass., 213 1 
F. 276. I 

60. U.S.—Pollto V. Molasky, CaA. 
Mo., 123 F.2d 258, certiorari denied 
62 S.Ct. 632, 316 U.S. 804. 86 L.Fd. 
1204—^Norwalk v. Air-Way Electric 
Appliance Corporation, C.C.A.N.T., 
87 F.2d 317, 110 A.L.R. 183—Davis 
V. Standard Oil Co. of Indiana, C.C. 
A.MO., 47 F.2d 48—Lee v. Ford Mo¬ 
tor Co., D.C.MO., 38 F.Supp. 862. 

Bvidenoe held Insiiffllclent 
U.S.—^Locke V. St. Louis-San Fran¬ 
cisco Ry. Co., C.C.A.Ark., 87 F.2d 
418—^Davis v. Standard Oil Co. of 
Indiana, C.C.A.MO., 47 F.2d 48— 
Hans V. Railway Exp. Agrency, D.C. 
Mo., 60 F.Supp. 566—^Lee v. Ford 
Motor Co., D.C.MO., 38 F.Supp. 852. 

61, U.S.—^Lee v. Ford Motor Co., su¬ 
pra. 

52. U.S.—Sutton v. Pacific SS. Co., 
D.C.Wash., 3 F.2d 72, affirmed, CC. 
A., Pacific S. S. Co. v. Sutton, 7 
F.2d 679, certiorari denied 46 S.Ct. 
202 , 269 U.S. 586, 70 L.E<!L 425. 

63. U.S.—^Beddings v. Great Eastern 
Stages, D.C.I11., 6 F.Supp. 529. 

64. U.S.—Good V. Hartford Accident 
A Indemnity Co., D.C.S.C., 39 F. 
Supp. 476—Jones v. Casey-Hedges 
Co., D.CTenn., 213 F. 43. 

Matters not considered 

(1) Reopening default was discre¬ 


tionary with Judge of state court in 
which action was instituted, and was 
not a matter to be passed on by fed¬ 
eral district court in proceeding to 
remand.—^Pall v. American Fidelity 
& Cas. Co. of Richmond, Va., D.C. 
S.C., 74 F.Supp. 904. 

(2) Where it was alleged that 
truck had been so negligently parked 
in street near intersection as to ob¬ 
scure visions of both drivers of col¬ 
liding vehicles, ordinance recluiring 
certain lights at night on parked 
trucks and violation of ordinance, 
sought to be alleged by amendment, 
could not be considered on motion to 
remand.—Gallahar v. George A. Rhe- 
man Co., D.C.Ga., 60 F.Supp. 666. 

<3) Defendants could not, on mo¬ 
tion to remand, raise for first time 
question of severability of cause of 
action where answer had been filed 
and time to petition for removal had 
expired.—Weber v. Wittmer Co., D.C. 
N.T., 12 F.Supp. 884. 

55. U.S.—^Le Manquais v. GUck, D.C. 

Tex., 17 F.Supp. 347. 

58. U.S.—^Pollto V. Molasky, C.C.A. 
Mo., 123 IF.2d 258, certiorari denied 
62 S.Ct 632, 316 U.S. 804, 86 L.Ed. 
1204—Ferris v. Farnsworth Tele¬ 
vision & Radio Corp., D.C.N.T., 8 
F.R.D. 489. 

57. U.S.—New York v. Walsh, D.C. 
N.T., 40 P.2d 58. 
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5S. U.S.—^Bon V. Midwest Refining 
Co„ D.C.Wyo., 30 F2d 410, af¬ 
firmed, CC.A., Henderson v. Mid¬ 
west Refining Co., 43 F.2d 23. 

59. U.S.—Wells V. Missouri Pac, R. 
Co., C.C.A-Ark., 87 P.2d 679— 
Schindler v. Wabash R. Co., D.C. 
Mo., 80 F.Supp. 685. 

64 C.J. p 370 note 96. 
ea U.S.—Wells v. Missouri Pac. R. 
Co., C.C.A.Ark., 87 F.2d 679—In re 
City of Seattle. D.CWash., 66 P.2d 
660—Simon v. Stangl, D.C.Minn., 54 
P.2d 73—Schindler v. Wabash R. 
Co., D.C.MO., 80 F.Supp. 685. 

N.C.—Tate v. Southern Ry. Co., 169 
S.B. 816, 205 N.C. 51. 

64 C.J. p 370 note 96. 

61n Or.—^Koshland v. Home Mut. 
Ins. Co., 49 P. 864, 50 P. 667, 31 Or. 
321. 

62. U.S.—^Anderson v. Appleton, C.C. 
N.T., 32 P. 865. 

64 C.J. p 371 note 98. 

63. U.S.—Steele v. American South 
African Line, D.C.Cal., 62 F.Supp. 
636. 

64. U.S.—Gunderson v. Barber As¬ 
phalt Corp., D.C.N.T., 71 F.Supp. 
40. 

65. U.S.—Gunderson v. Barber As¬ 
phalt Corp., supra. 

Employment of seaanaa. 

1 (1) Federal district court, on mo- 
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In considering the motion to remand, the court 
will not pass on the merits of the controversy or 
cause of action®6 or on the sufficiency of the tes¬ 
timony as on an application for a nonsuit it 
is not the province of the court in passing on a mo¬ 
tion to remand to determine doubtful issues of law 
or fact.®® In general, the court will not pass on 
the sufficiency of the pleadings,®® or at least it will 
not pass on the sufficiency of the allegations as 
on a demurrer.^® However, for the purpose of de¬ 
termining its own jurisdiction, and the necessity or 
propriety of remanding the cause, the court may 
examine and consider the entire record,*^! and may 


inquire to some extent into a factual issue,*^® such 
as the amount in controversy,^® or the presence vel 
non of particular parties in the cause as of the 
time when the removal was effected.^^ It is prop¬ 
er and necessary to inquire into the existence or 
nonexistence of a separable controversy or separate 
cause of action as a ground for removal.'^® When 
the existence of a federal question was alleged by 
the removal petition,^® or when such petition de¬ 
nied, in an action by an employee against a com¬ 
mon carrier for personal injuries, that plaintiff was 
engaged in interstate commerce, the court will 
examine the merits sufficiently to determine the 


tion to remand to state court, did not 
have power and duty to resolve issue 
of employment, either on pleadingrs 
or hy inquiry into facts, where com¬ 
plaint on its face invoked remedy 
created by the Jones Act.—Ounder- 
son V. Barber Asphalt Corp., supra. 

(2) teaman who brougrht personal 
Injury suit against owner of ship 
under the Jones Act in state court 
was entitled to have suit remanded to 
state court over objection of owner 
that seaman was in fact employed by 
the United States maritime commis¬ 
sion and that suit should have been 
brought against commission or Unit¬ 
ed States, but was fraudulently 
brought against owner only to pre¬ 
vent removal to federal court, since 
owner’s objection presented a ques¬ 
tion of liability which should not be 
decided on motion to remand.—Gu¬ 
tierrez V. Pacific Tankers, D.C.Tex., 
81 P.Supp. 278. 

68. U.S.—^Rosecrans v. William S. 
Lozier, Inc., C.C.A.M 0 .. 142 R2d 
118—^Beaudin v. Chicago, M., St. 
P. & P. R. Co., D.CMinn., 62 P. 
2d 811—^Robinson v. Missouri Pac. 
Transp. Co, D.CArk., 85 P.Supp. 
235—^Reeves v. American Brake 
Shoe Co., D.C.Mo., 74 P.Supp. S97— 
Hoge v. Port Smith Gas Co., D.C. 
Ark., 37 P.Supp. 71—Metcalf v. 
Bardo Coal Co, D.CKy., 28 P.Supp. 
1—Toung V. Schmitt, D.C.M 0 ., 25 
P.Supp. 905—^Maruska v. Equitable 
Life Aasur. Soc. of U. S., D.C.Minn., 
21 IP.Supp. 841—^DeVan v. Tobacco 
Products Corp. of Delaware, D.C 
N.Y., 19 P.Supp. 714. 

64 C.J. p 371 note 99. 

Zdbel 

Whether plaintifC in action for li¬ 
bel can prove that alleged publicar- 
tions of libelous letter by defendant 
corporation’s agents were within 
actual scope of their authority, or 
corporation may show otherwise, is 
matter of proof, with which federal 
district court is not concerned on 
plaintllTs motion to remand.—John¬ 
son V. Great Atlantic & Pacific Tea 
Co., D.C.S.C., 25 P.Supp. 449. 

Criminal proseoutioiui 
<1) On motion to remand murder 


prosecution against federal revenue 
agent to state court, federal district 
court would not pass on guilt or in¬ 
nocence of accused in determining 
whether agent was acting under 
color of his office or under authority 
of federal laws in performance of 
his official duty.—State of Tennessee 
V. Keenan, D,C.Tenn., 13 P.Supp. 784. 

(2) On motion to remand prosecu¬ 
tion of federal prohibition agents for 
assault, court would not determine 
whether defendants were aggressors. 
—People of State of New York v. 
Walsh, D.C.N.Y., 40 P.2d 68. 

67- U.S.—Good V. Hartford Accident 
& Indemnity Co., D.aS.C., 89 P. 
Supp. 475. 

Demurrer to evidence 
On motion to remand, federal court 
will not pass on demurrer to evi¬ 
dence as to nonresident defendant.— 
Young V. Schmitt, D.C.M 0 ., 25 P. 
Supp. 905. 

68. U.S.—Rohinson v. Missouri Pac. 
Transp. Co., D.C.Ark., 85 P.Supp. 
235. 

69- U.S.—Johnson v. Marsh, D.C. 
Neb., 49 P.Supp. 137—Thurston v. 
Northwestern Fire & Marine Ins, 
Co., D.C.N.Y., 9 P.SUPP. 848. 

54 C.J. p 371 note 1. 

70. U.S.—^Rhodes v, Dierks Lumber 
& Coal Co.. C.C.A.Ark., 108 P.2d 846 
—^Locke V. St. LoulS'^an Francis¬ 
co Ry. Co., C,C.A.Ark., 87 lP.2d 418 
—^Leonard v. St. Joseph Lead Co., 

C. C.A.M 0 ., 76 P.2d 390—Good v. 
Hartford Accident & Indemnity Co., 

D. CS.C., 39 P.Supp. 476—Forrest 
V. Southern Ry. Co., D.C.S.C., 20 
P.Supp. 851. 

Porm of specific allegutions 
On plaintiff s motion to remand 
cause to state court, the federal 
court was not concerned with the 
form of specific allegations of neg¬ 
ligence, but was concerned only with 
whether facts stated disclosed a 
cause of action against the resident 
defendant, whether or not the cause 
of action was perfectly stated.— 
Johnson v. Missouri Pac. Transp. Co., 
D.C.M 0 ., 25 P.Supp. 692. 

71- U.S.—^Ross V. Southern Ry. Co., 
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D.C.S.C., 20 PSupp. 556—^Lever 

Bros. Co. V. J Eavenson & Sons, 
D.C.N.Y., 7 P.Supp. 679. 

54 C.J. p 371 note 2. 

72. U.S.—Steele v. American South 
African Line, D.C.Cal., 62 P.Supp. 
636. 

Action under Jones Act 
Where removal cause was - com¬ 
menced by seaman in state court un¬ 
der Jones Act against operator of 
vessel, federal district court, on mo¬ 
tion to remand, could inquire Into 
factual issues to ascertain whether 
requisites of cause of action under 
Jones Act were present.—Steele v. 
American South African Line, supra. 

73. U.S.—^Mapes v. Shaub, D.C.Pa., 
54 P.2d 419—Ross v. Southern Ry. 
Co., D.C.S.C., 20 P.Supp. 666. 

Ky.—^Federal Life Ins. Co. v. Rhy¬ 
mer, 82 S.W.2d 788, 269 Ky. 620. 
N.J.—Schlenk v. Lehigh VaJ. R. Co., 
47 A.2d 833, 138 N.J.Eq. 180. 

74. U.S.—^Dlday v. New York, etc., 
R. Co., aC.Ohio, 107 P. 665. 

Only indispensable parties should 
be considered on a motion to remand, 
because all other parties ma.y be dis¬ 
missed and disregarded where their 
presence would oust or restrict the 
jurisdiction of the court.—Weber v. 
Wittmer Co., D.C.N.Y., 12 P.Supp. 
884. 

76. U.S.—Gunderson v. Barber As¬ 
phalt Corp., D.C.N.Y., 71 P.Supp. 
40. 

Nonresident as employer 
In employee’s action against resi¬ 
dent and nonresident employers, non¬ 
resident could not defeat motion to 
remand on ground that separate con¬ 
troversy figainst nonresident existed 
under state workmen’s compensation 
act which would be presumed to ap¬ 
ply to nonresident where evidence 
of nonresident showed that nonresi¬ 
dent was not an employer.—^Young 
V. Schmitt. D.C.M 0 ., 25 P.Supp. 905. 

76. U.S.—Starin v. New York, N.T., 
6 act. 28, 115 U.S. 248, 29 L.ESd. 
388. 

54 C.J. p 871 note 5. 

77. U.S.—Farmers’ Bank, eta. Go: v. 
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question, so that it may pass on the motion. The 
validity and effect of the original summons are 
questions to be determined by the court where its 
jurisdiction pursuant to removal is involved with 
it'^8 Where the removal was effected before plain¬ 
tiff’s declaration or complaint had been filed in the 
state court, plaintiff may, for the purpose of ena¬ 
bling the court to pass on his motion to remand, ex¬ 
hibit a copy of the declaration or complaint filed, 
properly authenticated by aflfidavit.^^ 

In determining whether the cause is within the 
removal statutes so as to require denial of a re¬ 
mand, the court will consider,^0 and consider only,8i 
the allegations of plaintiffs pleading, which, for 
the purpose of determining whether to remand, must 
be taken as true *2 an(j their face value.83 As 


sometime stated, plaintiffs pleading is the '*frame of 
reference”*^ and the only criterion^® to 'be used 
by the court in making its determination. While 
plaintiff must show that he is entitled on his plead¬ 
ings to the jurisdiction of the court to which he 
seeks to have the case remanded,^6 his cause of 
action must be accepted as pleaded,^^ and any doubt 
must be resolved in his favor.*® In determining 
the question of remand the court will look at the 
structural essence of the situation set forth in the 
complaint,*^ as shown by the well pleaded*® facts*^ 
set forth therein, not the legal conclusions drawn 
from those facts.** On a motion to remand the 
court looks only to the allegations of the pleading 
and record at the time of the petition for removal,** 
at least where the removal is sought on the ground 


Atchison, etc., R. Co., aC.AMo., 
25 F.2d 23—^Aldredgre v. Baltimore, 
etc., R. Co., aC.AMo., 20 P.2d 655, 
certiorari denied 48 S.Ct 114, 275 
U.S. 550, 72 L..Ed. 420. 

78. U.S.—Todd v. S. A. Healy Co., 
D.C.Ky., 49 P.Supp. 584. 

79. U.S.—^Jones v. Casey-Hedges Co., 
D.C.Tenn., 213 P. 43. 

80. U.S.—Maruska v. Equitable Life 
Assur. Soc. of U. S., D C.MInn., 21 
F.Supp. 841. 

81. U.S.—^Kohler & Chase v. United 
American Lines, D.C.N.T., 46 P.2d 
178—^New Broadcastinsr Co. v. Ke- 
hoe, D.C,N.T., 94 F.Supp. 113—Kau- 
fer V. National Cas. Co., D.C.Wis., 
71 F.Supp. 381—^Maruska v. Equi¬ 
table Life Assur. Soc. of U. S., I). 
C.Minn., 21 F.Supp. 841—DeVan v. 
Tobacco Products Corp. of Dela¬ 
ware, D.CJN.T., 19 F.Supp. 714— 
Thurston v. Northwestern Fire & 
Marine Ins. Co., D.C.N.T., 9 F. 
Supp. 848—Smith v. United Gas 
Public Service Co., D.C.La., 2 F. 
Supp. 211. 

82. U.S.—Van Buren v. Connecticut 
General Life Ins. Co., D.C.Mass., 
42 F.Supp. 279—-Whatley v. Mis¬ 
souri Pac. R. Co., Travelers Ins, 
Co., Intervenor, D.CiLtCL, 27 F.Supp. 
919—^DeVan v. Tobacco Products 
Corp. of 'Delaware, D.CJT.T., 19 
F.Supp. 714. 

Besidenoe of parties 
PlaintliTs allegations that he was 
a bona fide resident of a named state 
with present intention of residing 
there permanently and that defend¬ 
ant was resident of another state 
were required to be taken as true 
for purpose of plaintiff's motion to 
remand.—Garberson v. Grarberson, D. 
aiowa, 82 F.Supp. 706. 

83. U.S.—^Duffy V. Duffy, D.C.Iowa, 
89 F.Supp. 745—^East Coallnga Oil 
Fields Corp. v. Pure Oil Co., D.C. 
Cal., 66 F.Supp. 716—^Lissauer v. 
Bertles, D.C.N.T., 37 F.Supp. 881 


—^Hennock v. Silver, D.O.N.T., 34 
F.Supp. 894—DeVan v. Tobacco 
Products Corp. of Delaware, D.C. 
N.Y., 19 F.Supp. 714. 

Determination of amount involved 
In order to justify the remanding 
of a case because amount involved is 
less than jurisdictional amount, it 
must appear to legal certainty from 
the complaint that the claim of 
plaintiff is really for less than the 
jurisdictional amount, and the court 
should retain jurisdiction if the un¬ 
disputed facts appear from the peti¬ 
tion for removal that the requisite 
jurisdictional amount exists.—Crock¬ 
ett V. Overfield, D.C.Idaho, 22 F.Supp. 
915. 

84. U.S.—John Hancock Mut. Life 
Ins. Co. V. United Office & Profes¬ 
sional Workers of America, D.C.N. 
J., 93 F.Supp. 296—^Driscoll v. Bur- 
lington-Bristol Bridge Co., D.C.N. 
J., 82 F.Supp. 975. 

85. U.S.—^Kristiansen v. National 
Dredgring Co., D.C.N.T., 4 F.Supp. 
925—Wile V. Burns Bros., D.C.N.Y., 
2 F.Supp. 950. 

88. U.S,—Nettles v. Rhett, D.aS.C., 
14 F.Supp. 594. 

87. U.S.—^H. N. Thayer Co. v. Bin- 
nall, D.C.Mass., 82 F.Supp. 566— 
Thurston v, Northwestern Fire & 
Marine Ins. Co., D,C.N.Y., 9 F. | 
Supp. 848. 

Absence of fraud 

In determining nature of suit on 
motion to remand, plaintiff's petition, 
in absence of any suggestion of 
fraud, controls.—Dallas Bank & 
Trust Co. V. Holloway, D.CTex., 60 
F.2d 197. 

88. U.S.—^Thurston v. Northwestern 
Fire & Marine Ins. Co., D.C.N.Y., 
9 F.Supp. 848. 

Oonstruotlon favorable to plaintiff 
On a motion to remand on ground 
that defendants were jointly liable, 
and that there was no separable con¬ 
troversy as to one defendant, plain- 

1151 


tifCs pleading would be construed 
most favorably to him.—Duffy v. 
Duffy, D.C.Iowa, 89 F.Supp. 745. 

89. U.S.—Sklarsky v. Great Atlantic 
& Pacific Tea Co., D.C.N.Y., 47 F. 
2d 662—^Automobile Ins. Co. of 
Hartford, Conn., v. Harrison, D.C. 
N.Y., 7 F.Supp. 846. 

Mere use of plii 2 ral pronouns does 
not prevent district judge, ruling on 
allegations of joint tort on motion to 
remand to state court, from looking 
at allegations of complaint and peti¬ 
tion for removal, affidavits, and testi¬ 
mony, if any, in deciding whether 
joinder of resident defendant is 
fraudulent.—Newton v. Southern 
Grocery Stores, D.C.S,C., 16 F.Supp. 
164. 

90. U.S.—Bentley v. Halliburton Oil 
Well Cementing Co., C.A.Tex., 174 
F.2d 788—^Boehne v. Southwestern 
Bell Telephone Co., D.C.Tex., 10 F. 
Supp. 788. 

91. U.S.—^Automobile Ins. Co. of 
Hartford, Conn., v. Harrison, D.C. 
N.Y., 7 F.Supp. 846. 

92. U.S.—^Boehne v. Southwestern 
Bell Telephone Co., D.CTex., 10 F. 
Supp. 788—Automobile Ins. Co. of 
Hartford, Conn., v. Harrison, D.C. 
N.Y., 7 F.Supp. 846. 

93. U.S.—Thiel v. Southern Pac. Co., 
C.C.ACal., 126 P.2d 710, certiorari 
denied 62 S.Ct. 1295, 316 U.S. 698, 
86 L.Ed. 1767—^Doran v. Elgrin Co¬ 
op. Credit Ass'n, D.C.Neb., 96 F. 
Supp. 466—Gallahar v. George A. 
Rheman Co., D.C.Ga., 50 F.Supp. 
665. 

Amount in controversy 
U.S.—Smith V, United Gas Public 
Service Co., D.C.La, 2 F.Supp. 211. 
Condition of record when suit filed 
Right of removal of cause from a 
state court to federal court ordinari¬ 
ly depends on condition of record 
when suit is filed.—^Texas Wool & 
Mohair Marketing Ass'n v. Standard 
Acc. Ins. Co., C.ATex., 175 F.2d 835. 
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of separable controversy;®^ and an amended com¬ 
plaint thereafter filed cannot be considered on, or be 
made the basis of, a motion to remand. The court 
cannot, on a motion to remand, determine matters 
which might be raised in later pleadings.®® 

When a cause of action is stated against a non¬ 
resident defendant, inquiry will be made to de¬ 
termine whether a cause of action is stated against 
a. resident defendant, jointly sued;®*^ and, when 
fraudulent joinder of a party to prevent removal 
is alleged, that also may be determined on mo¬ 
tion to remand.®® These questions are considered 
not for the purpose of determining the cause on the 
merits, but for the purpose of ascertaining if the 
cause of action stated against the nonresident is 
actually the only cause of action involved in the 
controversy,®® and, if the latter question is an¬ 
swered aflirmatively, then the cause will not be re¬ 
manded but, when the facts alleged or proved 
on motion to remand disclose no action against the 
nonresident on any theory, he can no longer suc¬ 
cessfully contend that there is a separate cause 
of action stated against him which is determinable 
in the federal courts.® The court will not ques¬ 
tion the motive of joinder in the case of a local 
defendant® If a joint cause of action is stated 
in the complaint, the court is required to determine 
only whether the allegations arc so baseless, col¬ 
orable, and false that the assertion thereof consti¬ 


tutes a fraud on the jurisdiction of the federal 
court.** As has been stated, the court looks to the 
complaint, and, if it states a joint liability, the only 
remaining question is whether or not the averments 
are true, or, even if not true, whether the aver¬ 
ments are made in good faith.® The court is not 
controlled by the pleader’s averments of joint lia¬ 
bility,® or by the circumstance that his prayer asks 
for joint relief.'^ 

Presutnptions. In passing on a motion to re¬ 
mand, the nonresidence of a party, once shown to 
exist, will be presumed to have continued at the 
time of the application to remove the cause, in the 
absence of any showing to the contrary;® and one 
shown to be a citizen of a designated foreign coun¬ 
try will be presumed to be a resident thereof.® It 
will be presumed, in the absence of any contrary 
showing, that the petition for removal was filed 
within the proper time,i® or that a state court will 
respect the adjudication which may be made 'by 
the federal court as to a matter involving the re- 
moval.ii While the court may assume certain 
facts,^® it cannot make unwarranted assumptions 
as to what the proof will be on the trial of the 
case.i® 

Grant or denial of motion. It has been laid down 
or regarded as a general rule that, in passing on 
a motion to remand, all doubts should be resolved 
against the jurisdiction of the federal court and 


*94. XJ.S.—Pullman do. v, Jenkins, 
Cal., 59 S.Ct 347, 305 U.S. 534, 83 
Ij.Ed. 334—^Levine v. Buick-Olds- 
Pontiac Sales Co., D.C.OI 1 I 0 , 12 F. 
Supp. 547. 

95. U.S.—^Pullman Co. v. Jenkins, 
Cal., 59 S.Ct. 347, 305 U.S. 534, 83 

Ii.£!d. 334—^Thiel v. Southern Pac. 
Co., C.C.A.Cal., 126 P.2d 710, certio¬ 
rari denied 62 S.Ct. 1295, 316 U.S. 
698, 86 L Bd. 1767—Polito v. Molas- 
ky, C.CJLMO., 123 P.2d 258, certio¬ 
rari denied 62 S.Ct. 632, 315 US. 
804, 86 L.Ed. 1204—Lissauer v. 
Bertles, D.C.N'.T., 37 P.Supp. 881— 
Bber Bros. Wine & Liquor Corp. v. 
Firemen's Ins. Co. of Newark, D.CL 
N.T., 29 F.Supp. 772. 

96. U.S.—Boyle v. Chicago, E. I. & 
P. Ry. Co.. C.C.A.MO., 42 p.2d 633. 

97. U.S.—^Toung v. Schmitt, D.C.M 0 ., 
25 F.Supp. 905. 

98. U.S.—Clancy v. Brown, C.C.A. 

Mo., 71 P.2d 110—Good v. Hartford 
Accident & Indemnity Co., B.C.S. 
C., 39 F.Supp. 475—Young v. 

Schmitt B.dMo., 25 P.Supp. 906. 

N.C.—Kerley v. Standard Oil Co. of 
New Jersey, 31 S.B.2d 438. 224 N. 
C. 465. 

54 C.J. p 371 note 4. 


99. U.S.—^Toung v, Schmitt D.C.M 0 ., 
25 F.Supp. 905. 

1. U.S.—^Toung V. Schmitt supra. 

8. U.S.—^Toung V. Schmitt supra. 

3. U.S.—^Barber v. Dunlop Tire & 
Rubber Corp., D.C.M 0 ., 74 P.Supp. 
580. 

4. U.S.—^Beaudln v. Chicago, M., St 
P. & P. R. Co., D.C.Minn., 52 F.2d 
811. 

AUegations as to negligence of res-1 
Ident defendant were held not so 
baseless or colorable as to prevent 
remand to state court—^Beaudin v. 
Chicago. M., St P. & P. R. Co., supra. 

5. U.S.—^Barber v. Dunlop Tire & 
Rubber Corp., D.C.M 0 ., 74 F.Supp. 
580. 

6 . U.S.—Nettles v. Rhett D.C.S.C., 
14 P.Supp. 694—Automobile Ins. 
Co. of Hartford, Conn. v. Harrison, 
D.aN.Y., 7 F.Supp. 846, 

7- U.S.—Automobile Ins. Co. of 
Hartford, Conn. v. Harrison, supra. 

8 . U.S.—Heath v. Austin, C.C.N.Y., 
11 P.Cas.No.6.306, 12 Blatchf. 320. 

54 C.J. p 371 note 9. 

9. Puerto Rico.—Nadal v. Ramos, 1 
Puerto Rico Fed. 363—Garrosl v. 
Garrosi, 1 Puerto Rico Fed, 228< 
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10. U.S—^In re Utah Constr. Co.'s 
Water Right D.C.Idaho, 30 P.2d 
436. 

11. U.S.—In re Palmer's Will, D.C. 
Okl., 11 P.Supp. 301. 

12 . U.S.—Jones v. Amerlagene, Inc., 
D.C.La., 39 F.Supp. 495. 

13. U.S.—Greif v. Sears, Roebuck & 
Co., D.C.Idaho, 48 F.Supp. 242. 

14. U.S.—Tinney v. McClain, D.C. 
Tex., 76 P.Supp. JB94—^Reeves v. 
American Brake Shoe Co., D.C.M 0 ., 
74 F.Supp. 897—^East Coalinga Oil 
Fields Corp. v. Pure Oil Co., D.C. 
Cal., 66 P.Supp. 716—^American 
Fabrics Co. v. Couturier, D.C.Ala., 
65 P.Supp. 563—Garner v. Mengel 
Co., D.C.Ky., 50 P.Supp. 794—As- 
bury V. New York Life Ins. Co., D. 

C. fey., 46 P.Supp. 613—Stock Yards 
Bank v. National Surety Corp., D.C. 
Ky., 42 F.Supp. 10—Ruhn v. Pacific 
Mut Life Ins. Co. of California, 

D. C.N.Y., 37 F.Supp. 100—^Toney v. 
Maryland Cas. Co., D.aVa-, 29 F. 
Supp. 786—Siler v. Morgan Motor 
Co., D.C.Ky., 15 F.Supp. 468—Rich¬ 
ard V. National City Bank of New 
York, D.C.N.Y., 6 F.Supp. 166. 

54 C.J. p 371 note 12. 
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jurisdiction should be retained by the federal court 
only where it is clearly shown to exist but such 
rule is not universally recognized or followed, 
and the view of other courts appears rather to be 
that any such doubt should be resolved in favor of 
the right to remove, and against a remand, inas¬ 
much as a party has no remedy by way of appeal 
if the cause is remanded.i7 The true rule, how¬ 
ever, would seem to be that the motion shall be de¬ 
cided not by the existence of doubts, but by the 
preponderance of the facts and law and the rea¬ 
sons which condition them.1* On a motion to re¬ 
mand, the court has been held not vested with any 
discretion in the matter, but may only determine 
whether the action was properly removed.!^ The 
fact that a substantial recovery could not be had, 
on the facts alleged, in the federal court, under 
the rules as to the measure of damages prevailing 
therein, but could be had in the state court from 
which the cause was removed,^0 or, on the other 
hand, that a more liberal rule as to the measure of 
damages prevails in the federal court than in the 
state court,21 is not material to the determination of 
the motion; nor is the fact that testimony taken 
in the federal court will be unavailing and inad¬ 
missible, as of right, in the state court if the cause 
is remanded.22 Similarly, the fact that the re¬ 
moval was effected for purposes of delay has no 


bearing on whether or not jurisdiction of the cause 
should be retained.^® on the face of the record, 
facts appear which give rise to a right of removal 
or bring the cause within the removal statutes, the 
motion must be denied.24 

Precedence of motion to re^nand. Where a mo¬ 
tion to quash the service of process and a motion 
to remand are heard together, the motion to re¬ 
mand must take precedence, for, unless the case 
has been properly removed, the federal court has 
no jurisdiction to decide other questions.25 

Finality of ruling. A refusal by the federal court 
to sustain a motion to remand does not render the 
question of its jurisdiction res judicata as far as 
concerns the right and duty of the court to reex¬ 
amine the question if subsequently raised in a prop¬ 
er manner or to remand the cause if a want of ju¬ 
risdiction subsequently appears or is found to ex¬ 
ist ;26 but, otherwise, a decision on a motion to re¬ 
mand is final in the sense that it cannot be ques¬ 
tioned collaterally, but only by appeal or writ of 

error.27 

§ 306, - Order 

An order remanding a case from the federal court 
to the state court Is not self-executing. There Is au¬ 
thority both afRrming and denying the power of the fed¬ 
eral court to set aside or vacate such an order. 


Jcudsdiotlon dependent on facts not 
'before oonrt 

Where, depending on facts not be¬ 
fore district court on motion to re¬ 
mand, court might find that after 
completing litigation it lacked juris¬ 
diction, case would be remanded to 
state court rather than retained for 
trial In federal district court—Mer¬ 
chants Food Distributors v. Clinton 
Foods, D.C.N.T., 92 F.Supp. 941. 

Determination involving vaUdlty of 
service of process 

Federal district court would re¬ 
mand proceedings under state stat¬ 
ute for dissolution of solvent corpo¬ 
ration where there was substantial 
doubt as to jurisdiction of the fed¬ 
eral court, and the acceptance of ju¬ 
risdiction would necessitate a hold¬ 
ing that the mode of service of proc¬ 
ess pursued by plaintiffs in the pro¬ 
ceedings was invalid, a question 
which had not been passed on by the 
state courts.—American Fabrics Co. 
V. Couturier, D.C.Ala, 65 F.Supp. 563. 

When mle Inapplloshle 

The rule that substantial doubt 
as to jurisdiction of o&ae removed 
from state to federal court should be 
resolved in favor of remand to state 
court is Inapplicable where decision 
of motion regulres Interpretation of 
a federal statute, a judicial func¬ 
tion which court may not abdicate.— 


Cox V. Gatliff Coal Co., D.C.Ky., 52 19. U.S.—Silverstein v. .®tna Life 
F.Supp, 482. Ins. Co., D.C.N.Y., 16 F.Supp. 404. 


15. TJ.S,—Stock Yards Bank v. Na- ' 
tional Surety Corp., D.C.Ky., 42 F. i 
Supp. 10. 

Substantial controversy on faotnal' 
Issne 

The federal court should not re¬ 
tain jurisdiction where there is a 
substantial controversy on the fac¬ 
tual issue as to the relationship of 
resident defendants to the nonresi¬ 
dent removing defendant.—^Lee v. 
Ford Motor Co., D.C.Mo., 38 F.Supp. 
852. 

16. TJ.S,—Clark v. Chicago, etc., B. 
Co., D.C.MO., 194 F. 505. 

54 aj. p 372 note IS. 

17- TJ.S.—^In re Chicago, M., SL P. 
& P. B. Co., D.C.Minn., 50 F.2d 
430. 

64 C.J, p 372 note 14. 

Oarefol consideration 

Order remanding cause to state 
court ought not to be made without 
careful consideration and having in 
mind fact that. If wrong, petitioner 
is without remedy.—Samuel S. Glau¬ 
ber, Inc., V. Lrehigh Valley B. CJo., D. 
C.K.Y., 8 F.Supp. 847. 

18. TJ.S.—^Pabst V. Boxana Petrole¬ 
um Co., D.C.Tex., 30 F.2d 963. 

64 CJ. p 872 note 15. 


20. TJ.S,—^FTee V. Western TJnion 
Tel. Co., C.C.Iowa, 122 F. 309. 

64 C.J. p 372 note 16. 

21. U.S.—In re Bensel, N.Y.. 206 F. 
369, 124 C.C.A. 251, reversed on 
other grrounda 36 S.Ct. 25, 289 U. 
S. 57, 60 D.Bd. 143. 

22. U.S.—^Birdseye v. Schaeffer, C.C. 
Tex., 87 F. 821, affirmed 11 S.Ct. 
1017, 140 U.S. 672, 35 L..Ed. 403. 

23. U.S.—Wilson v. Bepubllc Iron, 
etc., Co., Ala., 42 S.Ct. 85, 257 U. 
S. 92, 66 L.Ed. 144. 

24. U.S.—^Merz v. Dixon, D.C.Kan„ 
95 F.Supp. 193. 

54 C.J. p 872 note 20. 

26. U.S.—^Hensley v. Green, D.C.S.C., 
36 F.Supp. 671. 

26. U.S.—^Weldon v. Fritzlen. C.C. 
Kan., 128 F. 608, reversed on other 
grounds 135 F. 650, 68 C.C.A. 288. 

Mo.—Shohoney v. Quinoy, etc., B. 
Co., 122 S.W. 1026, 223 Mo. 649. 

27. U.S.—Dillinger v. Chicago, etc., 
B. Co., C.C.A.MO., 19 P.2d 196. 

64 C.J. p 372 note 22. 

Beview of order remanding or refus¬ 
ing to remand cause see Infra $5 
308-310. 
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Where a cause theretofore removed from a state 
court to a federal court is remanded by the latter, 
the proper practice is for it to enter a formal or¬ 
der of remand,and to make return to the state 
court of the proceedings had in the cause in the 
federal court.29 An order of remand is not self¬ 
executing,30 and the proper procedure for carrying 
it into execution is to file a certified copy thereof in 
the state court.3i However, it has been held that 
such an order is not indispensable where the re¬ 
mand is made because of want of jurisdiction ex¬ 
isting at the time of the removal,33 since, as dis¬ 
cussed supra § 239, in such case the jurisdiction 
of the state court is to be regarded as never having 
been interrupted or terminated. If the state court 
has been enjoined by the federal court from pro¬ 
ceeding further with the cause, it is proper for the 
court to set aside or dissolve the restraining order 
in connection with the remand.33 

Order in vacation. In the absence of any rule 
of court, the district judge is without power to en¬ 
ter an order in vacation remanding an action at law 
to the state court from whence it was removed.34 

Setting aside or vacation of order. According to 
some authorities, a federal court is without author¬ 
ity to vacate or set aside an order of remand,35 
even during the term at which it was made.33 
However, it has been held that the court may at 
least vacate an order of remand which was not 
made on the groimd of improper removal and has 
not been executed.37 Thus it has been held that, 
before a certified copy of the order has been filed 
with the clerk of the state court to which the case 


has been remanded, the district court may vacate 
an order of remand in a case in which it actually 
had jurisdiction of the parties and the subject mat¬ 
ter, but in which through mistake, inadvertence, 
or error of law, it made an order which in effect 
denied jurisdiction.33 Where the court has vacated 
its order of remand, a plaintiff who interposes a new 
complaint assumes a position equivalent to that 
of a new litigant, and, by going forward to trial 
and judgment, waives whatever technical advan¬ 
tage the erroneous order may have afforded him ;33 
he will not be heard to complain on appeal for the 
first time that the action of the court in vacating 
its order of remand was erroneous where he did 
nothing thereafter toward having the case pro¬ 
ceed in the state court, but proceeded rather with 
a trial in the federal court without protest^o it 
has been held that the court has inherent power 
during the term at which an order den3dng remand 
was entered to relieve plaintiff therefrom,^^ as 
where it was prematurely entered.^3 

§ 307. - Costs 

Costs may be awarded by the federal court on re¬ 
manding a case to the state court, the party who ef¬ 
fected the removal being generaliy ilabie therefor. 

Under the statute relating to the remand to a state 
court of causes theretofore removed, the federal 
court, on remand, may make such order as to costs 
as is just.^3 It has been held that the circuit 
court of appeals, on reversing the case and direct¬ 
ing that the cause be remanded to the state court, 
has no jurisdiction to award costs to plaintiff in the 
amount of the penal sum of the bond for costs de¬ 


ad. tJ.S.—^Brown v. Fletcher, N.T., 
206 P. 461, 124 C.C.A. S67, reversed 
on other grounds 35 S.Ct. 750, 237 
U.S. 583, 59 L..Bd. 1128. 

aa. U.S.—^Brown v. Fletcher, supra. 

30. U.S.—^Bucy V. Nevada Cionst. 
Co., C.C.A.Idaho, 125 F.2d 213. 

31. U.S.—^Bucy V. Nevada Const. 
Co., C.C.A.Idaho, 125 F.2d 2X3. 

32. N.H.—^Patten v. Cilley, 42 A. 47, 
67 N.H. 520. 

33. U.S.—Wabash R. Co. v. Lindley, 
C.C.A.Neb., 29 F.2d 829. 

34. U.S.—Henry v. West, D.C.Miss.; 
49 F.2d 813. 

35. U.S.—Garrison v. Atlantic. Life 
Ins. Co., D.C.S.C., 18 F.Supp. 469— 
Coxpuji Juris aucted in Leslie v. 
FXoyd Gas Co., I>.C.Ky., 11 F.Supp. 
401, 402. 

Tex.—Oospos Juris dted in United 
States Pipe 6b Foundry Co. v. City 
cfj,Waco, ClvA^pp., 100 S.W.2d 1099, 
1111 , aflarmed 108 S.W.2d.432, 180 


Tex. 126, certiorari denied 58 S. 
Ct 266, 302 U.S. 749, 82 L.Ed. 579. 
54 C.J. p 373 note 31. 

36. U.S.—Corpus Jtuds guoted In 
Leslie V. Floyd Gas Co., D.C.Ky., 
11 F.Supp. 401, 402. 

54 C.J. p 373 note 31. 

87. U.S.—^Travelers’ IProtectlve 
Ass’n of America v. Smith, C.C.A 
N.C., 71 F.2d 611. 

Bight to take nonsuit 
Vacating of order remanding cause 
to state court would not affect right 
of plaintiff to take a nonsuit—^Trav¬ 
elers* Protective Ass’n of America v. 
Smith, supra. 

38. U.S.—Bucy v. Nevada Const 
i Co., C.CJLIdaho, 126 P.2d 218. 

39. U.S.—Bucy V. Nevada Const Co., 
supra. 

40. U.S.—^Bucy V. Nevada Const Co., 
supra. 

41. U.S.—Leonard v. St Joseph 
Lead Co., aC.A.Mo., 76 P.2d *390. 
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42. U.S.—^Leonard v. St Joseph 
Lead Co., supra. 

Order not set aside 
Court, although prematurely en¬ 
tering order denying plaintiff’s mo¬ 
tion to remand to state court, was 
held not required to set order aside, 
where, on considering showing made 
by -plaintiff on motion for rehearing 
on merits, court concluded that order 
should not be disturbed.—^Leonard v. 
St Joseph Lead Co., supra. 

43. U.S.—American United Life Ins. 
Co. of Indianapolis, Ind., v. Frank¬ 
lin, C.C.AArk., 97 F.2d 76—Vaughn 
V. McArthur Bros. Co., Mo., 227 F. 
864,T.42 C.C.A 60. 

54 C.J» p 373 nete 33. 

Juxisdlctiou 

In a oase in which no reference 
was made to any statutory provision 
it was held in granting a motion to 
remand that in as much as the fed¬ 
eral court had no jurisdiction, there 
could not be any costs.—Picker v. 
United Oigftr Stores Co^.of America, 
D.aN.T., 6 F.Supp. ^16. 
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posited by defendant in procuring removal from 
the state court ibut denial of such relief does not 
prejudice plaintiffs renewal of his application be¬ 
fore the appropriate tribunal.45 

Party liable. The party who effected the remov¬ 
al is liable for the costs awarded when the cause 
is remanded,46 except, under some circumstances, 
where the remand is ordered on his motion.47 
Where, on appeal from a judgment or decree ren¬ 
dered by the federal court, the cause is directed to 
be remanded to the state court because of v/ant of 
jurisdiction on the part of the trial court, the costs 
are properly directed to be awarded by such court 
against the removing party, whether he is appellant 
or respondent in the appellate court.46 When less 
than all the defendants applied for and obtained the 
removal over the objection or without the consent 
of the others, the latter are not liable for costs.46 
Costs may be imposed on plaintiff where, after re¬ 
moval of the case to the federal court, he amends 
his complaint so that a separable controversy no 
longer exists, and he has made the motion to re¬ 
mand. 6® 

Causes heard together. Where two or more cases 
having different plaintiffs are heard together, and 
remanded, plaintiff in each case is entitled to his 
costs.5l 

Amount and items allowable. The costs to be 
awarded on a remand are within the discretion of 
the federal court.®^ Statutory fees for any serv¬ 
ices performed by the clerk at the instance of plain¬ 
tiff should be included.®^ Where the death of the 
trial judge necessitated a second hearing on a mo¬ 


tion to remand, the costs of both hearings would 
not be awarded in remanding the cause.54 The 
court may direct or permit the taxation of fees for 
plaintiffs attorney, under the general statute pro¬ 
viding therefor in causes pending in the federal 
courts, the amount to be taxed ordinarily being 
held to be that taxable on the rendition of a judg¬ 
ment without a jury, 55 although there is some au¬ 
thority for the view that the amount taxable on 
the final disposition of a cause may be taxed on re¬ 
mand.® 6 Where two or more cases are heard to¬ 
gether on motion to remand, and the parties plaintiff 
in each are different and are represented by differ¬ 
ent attorneys, the court may award the statutory 
fees in each case.®*^ Whether attorney’s docket fees 
in the federal court can be taxed as costs is to be 
determined under the statutes existing when the 
case was remanded, where a subsequent revision of 
the judicial code does not provide for retroactive 
operation.®® 

§ 308. Review of Order Remanding or Refus¬ 
ing to Remand 

Statutes authorizing the removal of a particular type 
of action must be read so as to harmonize with the gen¬ 
eral removal statutes as far as concerns an appeal from 
an order of remand. 

As far as concerns an appeal from an order of re¬ 
mand, a statute authorizing the removal of a par¬ 
ticular type of action, which is silent respecting the 
remand of such an action, must be read with, and 
governed by, the general removal act;®® it must be 
construed to fit harmoniously into the existing sys¬ 
tem, unless a contrary legislative purpose is plain¬ 
ly indicated.60 


44. U.S.—Athan v. Hartford Fire j 

Ins. Co., C.C.A.N.T., 73 F.2d 66. | 

45. U.S.—^Athan v. Hartford Fire 
Ins. Co., supra. 

46. U.S.—^American Fire & Cas. Co. 
V. Finn, Tex., 71 S.Ct. 634, 841 U. 
S. 6, 19 AL.R.2d 738, 95 L..Bd. 702 
—^American United Life Ins. Co. of 
Indianapolis, Ind., v. Franklin, C. 
C.A.Axk*, 97 F.2d 76—Kramer v. 
Jarvis, D.CJN'eb., 86 F.Supp. 743— 
Sadler v. Pennsylvania Refining 
Co., D.C.S.C., 31 F.Supp. 1. 

64 C.J. p 373 note 34. 

47. "U.S.—^Ferguson v. Ross, C.C.N. 
Ym 88 F. 161, 3 L.R.A. 322. 

54 C.J. p 373 note 35. 

48. U.S.—Walker v. Collins, Kan., 17 
S.Ct. 788, 167 U.S. 67, 42 L..Ed. 
76. 

54 C.J. p 373 note 36. 

49. Pa.—Whilt V. * Chester Tract. 
Co., 7 PaJ>ist. 693, 7 Del.Co. 194. 

50. U.S.—^Roecker v. Railways Exp. 

• Agency, .0.C.Mo.,.63 F.Supp. 6. 


61- U.S.—Jones v. Delta Land, etc., 
Co.. D.C.Nev., 258 F. 761. 

52. U.S.—Walsh v. Joplin, etc., R. 
Co., D.C.Kan., 219 F. 345. 

53. U.S.—'Pellett v. Great Northern 
R. Co., C.C.Wash., 105 F. 194. 

54. U.S.—Bluffton Real Estate Co. v. 
Wysong, D.C.S.C., 24 F.Supp. 344. 

55. U.S.—^Jones v. Delta Land, etc., 
Co., D.C.Nev., 268 F. 761. 

64 C.J. p 373 notes 41, 48. 

56. U.S.—Josslyn v. Phillips, C.C. 

Mich., 27 F. 481. | 

67. U.S.—Jones v. Delta Land, etc., 
Co., D.C.Nev., 268 F. 761. 

58. U.S.—Kramer v. Jarvis, D.C. 
Neb., 86 F.Supp. 743. 

T3u term “trial or final hearing” 
within statute which authorized at¬ 
torney's docket fees to be taxed as 
costs on trial or final hearing in 
civil cases did not authorize docket 
fees to be taxed as costs where case 
was ordered remanded.—Kramer v. 
Jarvis, supra. 


59. U.S.—U. S. V. Rice, Okl., 66 S.Ct. 
836, 327 U.S. 742, 90 L.Ed. 982. 

60. U.S.—U, S. V. Fixico, C.C.A.Okl., 
116 P.2d 389, followed in U. S. v. 
Brown, 116 F.2d 601, U. S. v. Gip¬ 
son, 116 F.2d 501, and U. S. v. 
Johnson, 116 F.2d 601. 

PresninptloaL as to knowledge of lag- 
iSlatTixe 

Where federal statute authorizing 
the United States to remove from 
state court to federal court any suit 
in which a member of the Five Civil¬ 
ized Tribes claims interest in re¬ 
stricted land was silent respecting 
remand of a case removed under its 
provisions or the reexamination of 
an order of remand, presumption ex¬ 
isted that congress, in the enactment 
of the statute in that manner, was 
cognizant of the long-established 
general rule that an order of remand 
in a case removed under the gen¬ 
eral removal statute could not be re¬ 
examined in any form.—U. S. v. Fix* 
Ico, C.C.AOkl., 116 F.2d 389, follow* 
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I 309. -By Federal Courts 

a. Order remanding cause 

b. Order denying motion to remand 

a. Order Eemanding Ganse 
^ An order of a federal district court remanding a 
cause to the state court is not revlewable, either by the 
circuit court of appeals or the supreme court; but the 
supreme court can review a decision of the circuit court 
of appeals directing a remand. 

Under the express provisions of the removal 
statute, and also in view of the fact that the order 
is not final, as distinguished from interlocutory, in 
character, an order of a federal district court re¬ 
manding a cause is conclusive and not reviewable in 
any court.®^ The order is not final since it simply 
fixes the court in which the parties shall go on with 
their litigation.®^ So a circuit court of appeals has 


no jurisdiction to review such an order of a district 
court;®® and the supreme court of the United 
States is without jurisdiction to review immediately 
any such order made by a district court ;®^ nor 
can it, in reviewing the final judgment of the state 
court to which the cause was remanded, review the 
order of remand.®® The supreme court can, how« 
ever, review a decision of the circuit court of ap¬ 
peals directing a remand to a state court,®® although 
under earlier statutes it could not do so.®*^ Where 
the district court has remanded the cause, and at 
the same time has decreed a dismissal of a cross 
action bringing in a new party, and, in logic and in 
fact, the decree of dismissal preceded the order of 
remand and was made by the district court while 
it had control of the cause, the order of dismissal 
is the subject of an appeal.®® 


ed In U. S. V. Brown, 116 F.2d 501, 
XJ. S. V. Gipson, 116 F 2d 501, and U. 
S. V. Johnson, 116 F.2d 501. 

61. U.S.—^iEJtna Cas. & Sur. Co. v. 
Flowers, Tenn., 67 S.Ct. 798, 330 
U.S. 464, 91 L.Ed. 1024—U. S. v. 
Rice, Okl., 66 S.Ct. 835, 327 U.S. 
742, 90 L.Ed. 982—^Metropolitan 

Cas. Ins. Co. v. Stevens, Mich., 61 
S.Ct 715. 312 U.S. 663, 85 L.Ed. 
1044—^Kloeb v. Armour & Co., Ohio, 
61 S.Ct, 213, 311 U.S. 199, 85 L.Ed. 
124—City of Waco, Tex., v. U. S. 
Fidelity & Guaranty Co., Tex,, 65 
S.Ct 6, 293 U.S. 140, 79 L.Ed. 244 
^Shotkin v. Perkins, C.A.Colo., 172 
F.2d 877—U. S. v. Merrell, C.C.A. 
Okl., 157 F.2d 62—Thomas v. Tex¬ 
ans & N. O. R. Co., C.CA-Tex., 118 
F.2d 76—U. S. V. Fixico, C.C.A.Okl., 
116 P.2d 389, followed in U. S. v. 
Brown, 116 F.2d 501, U. S. v. Gip¬ 
son, 116 F.2d 501, and U. S. v. 
Johnson, 116 F.2d 601—^In re Sat- 
terley, C.C.A.Tex., 102 F.2d 144— 
Ex parte Bopst, C.C.A.Va.., 96 F.2d 
828—^Moulding-Brownell Corp. v. 
Sullivan, C.CJLI11.. 92 F.2d 646, 114 
A.L.R. 1471, certiorari denied 58 S. 
Ct. 526, 303 U.S. 638, 82 L.Ed. 1098 
—Application of Hardware Mut. 
Fire Ins. Co. of Minnesota, C.O.A. 
Cal,, 91 F.2d 13—^Travelers* Protec- 
tice Ass'n of America v. Smith, C. 
CJLN.C., 71 P.2d 611—Snypp v. 
State of Ohio, C.C.AOhlo, 70 P.2d 
636. certiorari denied 55 S.Ct 74, 
293 U.S. 663, 79 L.Ed. 663—Humph¬ 
reys V. Love, C.C.A.Miss., 61 P.2d 
908—^Pickwick-Greyhound Lines v. 
Shattuck, C.C.A.Kan., 61 F.2d 485— 
Atchison, T. & S. F. Ry. Co. v. 
Smith, aC.A.C^., 47 P.2d 223— 
Haney v. Wllcheck, D.C.Va., 38 F. 
Supp. 845—Houlton Sav. Bank v. 
American Laundry Machinery Co., 
• D.G.Me., 7 F.Supp. 858. 

BL—In re National Bank of Ottawa, 
372 niJ^pp. 645. 

Wyo.—Corpus Juris cited in State v. 
district Court of Sixth Judicial 


Dlst. In and for Converse County, 
13 P.2d 568, 673, 44 Wyo. 437, cer¬ 
tiorari denied State of Wyoming 
ex rel. Merritt Oil Corporation v. 
District Court of the Sixth Judi¬ 
cial Dist of State of Wyoming, 53 
S.Ct 291, 287 U.S. 667, 77 L.Ed. 
575. 

3 C.J. p 476 note 71—25 C.J. p 880 
note 47 [b] (2), (3), p 883 notes 
58, 69—54 aj. p 374 note 60. 
Review by mandamus see Mandamus 
§ 79. 

Review in 8UbBea.u9&t suit 

Order of federal court remanding 
cause to state court was held not re- 
viewable in subsequent suit to en¬ 
join enforcement of judgment ren¬ 
dered in state court.—Moffett v. Rob¬ 
bins, D.C.Kan., 14 F.Supp. 602, af¬ 
firmed, C.C.A., 81 F.2d 431, certiorari 
denied 66 S.Ct. 940, 298 U.S. 676, 80 
L,Ed. 1397. 

Befusal to stay state court proceed¬ 
ings 

Where state court denied petition 
for removal and a certified transcript 
of record was filed in federal court 
which denied petition for stay of pro¬ 
ceedings in state court, order was not 
appealable either under section of. 
the judicial code providing that no 
appeal or writ of error from decision 
of district court remanding cause to 
state court shall be allowed, or un¬ 
der section providing for appeal from 
an interlocutory order or decree re¬ 
fusing to grant an injunction.—^Bor¬ 
den Co. V. Zumwalt, C.C.A.Cal., 120 F. 
2d 69. 

Jurisdictional question not foredosed 
Statute providing that no appeal or 
writ of error should be allowed from 
a federal district court's decision re¬ 
manding a cause means only that 
there is no appeal to federal higher 
courts from federal district court de¬ 
cisions remanding cases to state 
courts and does not mean that the 
question of jurisdiction is foreclosed. 
—^Montgomery & Atlanta Motor 
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Freight Lines v. Morris, 8 So. 2d 502, 
193 Miss. 211. 

62. U.S.—Babbitt v. Qark, Ohio, 103 
U.S. 606, 611, 26 L.Ed. 507. 

25 C.J. p 883 note 60. 

63. U.S.—^^tna Cas. & Sur. C?o. v. 
Flowers, Tenn., 67 S Ct. 798, 330 
U.S. 464, 91 LEd. 1024—Kloeb v. 
Armour & Co., Ohio, 61 S.Ct. 213, 
311 U.S. 199, 85 L.Ed. 124—Shot- 
kin V. Perkins, C.AC 0 I 0 ., 172 P.2d 
377—^Thompson v. Kelly, C.A.Neb., 
170 F.2d 213—Wabash Ry. Co. v. 
Woodrough, CC.A.Neb., 29 F.2d 
832. 

54 C.J. p 374 note 61. 

64. U.S.—^^tna Cas. & Sur. Co. v. 
Flowers, Tenn., 67 S.Ct 798, 330 
U.S. 464, 91 L.Ed. 1024. 

64 C.J. p 374 note 62. 

65. U.S.—Nelson v. Moloney, N.Y.^ 
19 S.Ct 622, 174 U.S. 164, 43 L.E(L 
934. 

54 C.J. p 874 note 64. 

06. U.S.—^.aitna Cas. & Sur. Co. v. 
Flowers, Tenn., 67 S.Ct 798, 330 
U.S. 464, 91 L.Ed. 1024—Gay v. 
Ruff, Ga., 64 S.Ct 608, 292 U.S. 25,. 
78 L.Ed. 1099, 92 A.L.R. 970. 

67. U.S.—German Nat. Bank v. 
Speckert Ky., 21 S.Ct 688, 181 U. 
S. 405, 45 L.Ed. 926. 

68. U.S.—City of Waco, Tex., v. U. 
S. Fidelity & Guaranty Co., Tex.,. 
65 S.Ct 6, 293 U.S. 140, 79 L.Ed. 
244. 

Bemisslou of entire controversy to 
state court 

Defendant has been held entitled 
to have circuit court of appeals de¬ 
termine whether district court's dis¬ 
missal of cross action against cor¬ 
poration, which removed cause to 
federal court was proper, since re¬ 
versal by circuit court of appeals, 
although not affecting subsequent or¬ 
der of remand, would remit entire 
controversy, with codefendant still 
party, to state court—City of Waco, 
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Remand involving procedural grounds. Accord¬ 
ing to some authorities, an order of remand is 
not reviewable notwithstanding the impropriety of 
the removal was based on a failure to comply with 
procedural requirements.There is also authority, 
however, which, although recognizing that an order 
of remand based on the ground that the case had 
been improperly removed because the federal court 
had no jurisdiction is not reviewable,*^® neverthe¬ 
less holds that there may be a review of an order re¬ 
manding a cause on procedural grounds.*^^ 

Suit removed by United States. The congression¬ 
al policy of avoiding interruption of the litigation 
of the merits of removed causes, properly begun in 
state courts, is as pertinent to ^ose removed by 
the United States as by any other suitor.^^ 

Motion to dismiss appeal. On a motion to dis¬ 
miss an appeal from an order of remand, the ap¬ 
pellate court could notice a ground, urged in sup¬ 
port of the motion to dismiss, that there was no 
constitutional question involved in the cause on 
which a right of appeal could be based and it 
could treat such ground as a motion to affirm the 
decision belo-w.*^^ 

b. Order Denying Motion to Bemand 

An order denying a remand i$ not immediately re- 

Tex,, V. XT. S. Fidelity & Guaranty 
Co., supra. 

69. U.S.^lty of BuOalo v. Plain- 
field Hotel Corp., C.A,N.Y., 177 F. 

2d 425, certiorari denied Plainfield 
Hotel Corp. v. City of Buffalo, 70 
act 795, 839 U.a 942, 94 Lr.Fd. 

1858—^Bx parte Bopst, C.C.A,Va., 95 
F.2d 828—Mouldiuff-Brovrnell Cor¬ 
poration V. Sullivan, C.C.A.I11., 92 
F.2d 646, 114 A.L..R. 1471, certio¬ 
rari denied 58 S.Ct 526, 303 U.S. 

638, 82 L.,Ed. 1098. 

Waiver of right to remove 

The circuit court of appeals was 
without power to review action of 
district court in remanding cause to 
state court where district court de¬ 
cided that cause was improperly re¬ 
moved because defendant had wcUved 
his right to remove by applying for 
and obtaining a bill of particulars 
and by consenting to order reauiring 
him to furnish grounds of defense in 
state court.—Ex parte Bopst C.C.A. 

Va., 95 F.2d 828. 

70. tJ.S.—^Bankers Securities Corp. 

V. Insurance Equities Corp., C.C.A. 

K.J., 85 P.2d 856, 108 A.L..R. 960. 

71- U.S.—^Bankers Securities Corp. 

V. Insurance Equities Corp., supra. 

72. U.S.—U. 

Ct 835, 827 U.S. 742, 90 L.Ed. 982. 

73. U.S.—Snypp v. State of Ohio, 

C.C.A., 70 P.2d 535, cerUorari de- 


vlewable because It Is not a final order; but it may be 
reviewed at a proper time, as in connection with a re¬ 
view of the final Judgment rendered in the cause. 

While an order of a federal court refusing to re¬ 
mand to a state court a cause theretofore removed 
therefrom cannot be reviewed immediately by ap¬ 
peal or writ of error, because it is not a final or¬ 
der, it may be reviewed^® by the supreme court 
of the United States*^"^ or by a circuit court of ap- 
peals^S at a proper time, as in connection with a 
review of the final judgment or decree rendered in 
the cause or in connection with a reviewable inter¬ 
locutory order. A Judgment of dismissal entered 
against plaintiff on his refusal to prosecute his 
case further after denial of his motion to remand 
is appealable and such an appeal serves to bring 
under review the refusal to remand ;80 but an ap¬ 
peal cannot be taken from a voluntary nonsuit, 
entered on plaintiff's motion, after denial of his 
application to remand.8i An order denying a mo¬ 
tion to remand, and enjoining further prosecution 
of the cause in the state court, is appealable in so 
far as it enjoins further prosecution of the cause in 
the state court.®^ 

The petition for removal is an essential part of 
the record on an appeal involving the denial of a 
remand.®^ The appellate court will not consider 

2d 385, certiorari denied Fbod Ma¬ 
chinery Corp. V. Schell, 57 S-CL 
670, 300 U.S. 679, 81 L.Bd. 883— 
Philipbar v. Derby, C.C.A.N.Y., 85 
F.2d 27—^Ruff V. Gay, CC.A.Ga., 
67 P.2d 684, affirmed 54 S.Ct. 608. 
292 U.S. 25, 78 UBd. 1099. 92 A.L. 
R. 970. 

54 C.J. p 375 note 69. 

79. U.S.—Wright v. Missouri Pac. 
R. Co., C.C.A.Ark., 98 P.2d 84. 

3 C.J. p 476 note 72—25 C.J. p 883 
note 61 [b]. 

80. U.S.—Dudley v. Community Pub¬ 
lic Service Co., C.C.A.Tex., 108 F. 
2d 119. 

Taots taken as true 
On appeal from dismissal of action 
removed to federal court, on plain¬ 
tiff's refusal to proceed following de¬ 
nial of remand, court was required to 
take as true facts not stated in 
plaintiff's petition but squarely cts- 
serted in removal proceedings and 
not denied in motion to remand or 
evidence introduced.—Dudley v. Com¬ 
munity Public Service Co., supra. 

81. U.S.—Kelly v. Great Atlantic & 
Pacific Tea Co., C.aA.]sr.C., 86 P.2d 
296. 

82. U.S.—^Albi V. Street & Smith 
Publications, C.C.AWasli., 140 F.2d 
310. 

U.S.—(Lamed v. Jenkins, Colo., 
109 F. 100, 48 C.CJL 252. 


S. V. Rice, Okl., 66'S. 


nied 55 S.Ct 74, 293 U.S. 563, 79 
L.Ed. 663. 

74. U.S.—Snypp v. State of Ohio, 
supra. 

75. U.S.—State of Maryland v. Sop¬ 
er, 46 S.Ct. 185, 270 U.S. 9, 70 L. 
Ed. 449—Lewis v. B. I. Du Pont De 
Nemours & Co., C.AGa., 183 P.2d 
29—Lockhart v. New York Life 
Ins. Co., C.C.AN.C., 71 P.2d 684— 
Arthur v. Edmunds, CC.AFla, 66 
P.2d 21—Young v. Southern Pac. 

R. Co., C.C.AN.Y., 15 P.2d 280. 

3 C.J. P 476 note 71—25 CJ. p 883 
notes 61, 62. 

78. U.S.—^Houlton Sav. Bank v. 
American Laundry Machinery Co., 
D.C.Me., 7 P.Supp. 858. 

77. U.S.—Wilson v. Republic Iron & 
Steel Co., Ala., 42 S.Ct. 35, 257 U. 

S. 92, 66 L.Ed. 144. 

S.C.—Thrower v. Klstler, 178 S.E. 

126, 174 S.C. 479. 

54 C.J. p 375 note 68. 

78. U.S.—^Mayflower Industries v. 
Thor Corp., C.AN.J., 184 P.2d 537, 
certiorari denied Thor Corp. v. 
Mayflower Industries, 71 S.Ct 610, 
341 U.S. 903, 96 L.Bd. 1342—Pe- 

., ters V. Standard Oil Co. of Tex., C. 
ATex., 174 F.2d 162—Johnson v. 
Butler Bros., CGAMinn.. 162 F.2d 
87, 172 AD.R. 1167—^Morgan v. 
Kroger Grocery & Baking Co., C.C. 
AMo., 96 P.2d 470—Schell v. POod 
Machinery Corp., C.CA-Fla., 87. P. 
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matters which are not properly brought before it,8^ 
and, when the denial of the motion to remand de¬ 
pended on the determination of an issue of fact, 
it will not be reviewed unless the evidence sub¬ 
mitted is included in the recorcL^B Where no bill 
of exceptions presenung the testimony taken on the 
motion to remand has been brought up on appeal, 
the appellate court will consider only the sufficien¬ 
cy of the petition for removal to sustain the juris- 
<iiction.86 The issue of fraudulent joinder is not 
before the appellate court where the petition for 
removal set forth only a conclusion that the joinder 
was without reasonable basis and was made in 
bad faith, without any statement of facts apart 
from the pleader’s deductions leading to that con¬ 
clusion.®'^ 

On such review the appellate court will reverse 
the judgment and direct a remand if the federal 
jurisdiction does not appear from the record.®® On 
reversing a decision refusing remand, the appellate 
court may direct that the cause be remanded to 
the state court without prejudice to further remov¬ 
al proceedings if promptly and properly taken, 


or it may direct that defendant be afforded an op¬ 
portunity to introduce evidence as to fraudulent 
joinder and to have a ruling thereon.®® The appel¬ 
late court, where warranted by the circumstances, 
may, on reversing the denial of a remand, give in¬ 
structions that the case be remanded to the state 
court unless plaintiff dismisses the cause as to 
resident defendants, and, in the event of such dis¬ 
missal, that plaintiff be granted a new trial.®^ 

§ 310. -By State Courts 

The decision of a federal court remanding or refus¬ 
ing to remand a cause to the state court is not review- 
able by a state court. 

Where a federal court has remanded or refused 
to remand to the state court a cause theretofore 
removed therefrom, no state court has power, on 
appeal or otherwise, to review the order of the fed¬ 
eral court as to the removability of the cause.®® 
Whether the federal court was in error or proceed¬ 
ed on an erroneous view of the law in ordering 
the remand is a matter with which the state court 
can liave no concern.®® 


xvn. PROOEEDINaS m state court APTER BISOONTINUANOE in, OB REMAND BY, 

FEDERAL COURT 


§ 311. After Discontinuance or Dismissal Where a civil suit or action, after having been 

A plaintiff may discontinue or dismiss a cause which removed from a state court to a federal court, is 

has been removed to the federal court and thereafter therein voluntarily discontinued or dismissed by 
commence a new suit in the state court claiming lesa a- aa ^ 

than the removable sum. plaintiff,or Other final disposition thereof is 


84. U.S.—Wright v, Missouri Pac. 
R. Co., C.C.A.Ark., 98 P.2d 34. 

3 C.J. p 771 note 30—25 CJ. p 784 
note 58 [b]. 

Beqiieet to cross-ezamlne 

In determining whether motion to 
remand was properly denied, circuit 
court of appeals could not consider 
plaintiffs* reguest to cross-examine 
and to contradict defendant on issue 
of his domicile, where such request 
was not part of transcript—Phllip- 
bar v. Derby, C.C.A.N.T., 85 P.2d 27. 

85. U.S.—-Wirgman v. Persons, 

126 P. 449, 62 aC.A. 63. appeal dis¬ 
missed and certiorari denied 25 S. 
Ct 795, 196 U.S. 636, 49 L..Rd. 629.- 

XTo presumption as to evldenoe 
On appeal from a Judgment dis¬ 
missing an action for plaintiff*s fail¬ 
ure to prosecute after denial of his 
motion to remand, where there was! 
no finding of facts and the record on 
^appeal contained no evidence, it 
could not be presumed that evidence 
was offered to support the ruling on 
the motion to remand.—Wells v. Mis- 
tseuri Paic. R. Co., C.CJLAr]E., 87 P.2d 
579. ^ j 


88. U.S.—Cox V. Early, aCJLArk., 
65 F.2d 891. 

87. U.S.—Smith v. Southern Pac. 
Co., C.A.Or., 187 F.2d 397. 

88. U.S.—Jackson v. Allen, La., 10 
S.Ct 9, 132 U.S. 27, 33 L.Ed. 249. 

54 C.J. p 375 note 72. 

89. U.S.—Wright v. Missouri Pac. 
R. Co., C-CA-Ark., 98 F.2d 34. 

drouinstaacos warranting remand 
without prejudice 
District court was directed to re¬ 
mand cause to state court without 
prejudice to further removal pro¬ 
ceedings where failure of defendant 
to join codefendant in removal pro¬ 
ceedings might have been attributa¬ 
ble to fault of plaintiff in withhold¬ 
ing summons which was alleged to 
have been served on codefendant but 
not filed in state court cmd which 
should have been part of state court 
records.—Wright v. Missouri Pao. R. 
Co., supra.- 

90. U.S.—McFarland -v, B. F. Good¬ 
rich Rubber Co., C.aA.Mo., 47 F.2d 
44. 

91. U.S.—Atchison, . T. & S. F. Ry. 
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Co. V. Francom, C.C.A.Caa., 118 F. 
2d 712. 

98. Ark.—^Meyers Store Co. v. Arm¬ 
strong, 61 S.W.2d 440, 187 Ark. 
636;—Missouri Pac. R, Co. v. Rog¬ 
ers, 43 S.W.2d 757, 184 Ark. 726. 
Miss.—^Mississippi Power A Light 
Co. V. Pitts, 179 So. 868, 181 Miss. 
344. 

Neb.—McQuln v. Missouri Pac. R. 
Corporation, 240 N.W. 616, 122 Neb. 
423. 

S.C.—Howell V. Hartford Accident & 
Indemnity Co., 169 S.B. 380, 160 
S.C. 649, certiorari dismissed Hart¬ 
ford Accident & Indemnity Co. v. 
Howell, 62 act 86, 284 U.S. 691, 
76 L.Ed. 583. 

Utah.—Tracy Loan & Trust Co. v. 
Mutual Life Ins. Co. of New Tork, 
7 P.2d 279. 79 Utah 33. 

64 C. J. p 375 note 78. 

Conolusiveness on state court of fed¬ 
eral court's determination aa to 
removability of cause see supra \ 
221 . 

93. Miss.—Mississippi Power A 

.. Light Co, V. (Pitts, 179 So. 363, 181 
Miss. 344. 

84, U.S.—Southern R. Co. v. Miller, 
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REMOVAL OF CAUSES 


§§ 311-312 


made which is not on the merits,^® another suit or 
action between the same parties and on the same 
cause may be begun in the state court from which 
the former action was removed, or any other court, 
subject, of course, to the ordinary rules as to ju¬ 
risdiction of the subject matter and of the parties, 
and subject to statutory limitations as to time; and 
this is true even where the amount claimed in the 
new action is less than that which under the stat¬ 
utes must be in controversy in order that a cause 
may be removable.^® Similarly, where a criminal 
prosecution has been removed to a federal court, 
and thereafter the indictment is quashed by such 
court, the state may indict defendant again for the 
same offense.®*^ It is clear, however, that the same 
suit or action cannot be revived or prosecuted in 
the state court, since it was taken from the state 
court by the removal and has ceased to exist by 
the dismissal or discontinuance. 

§ 312. After Remand 

On remand to it, the state court acquires complete 
Jurisdiction of the cause and may proceed therewith in 
the ordinary course. 

On remand the state court regains, if it has ever 
lost, complete jurisdiction of the cause,^^ and it de¬ 
volves on such court to proceed with it in the or¬ 


dinary course,^ the order of remand being con¬ 
clusive on the state court^ On remand, the case 
resumes its •position in the state court as originally 
filed therein, together with all the pleadings,^ and, 
as far as jurisdiction over the parties is concerned, 
the case ordinarily returns to the state court in 
the same status as when the petition for removal 
was filed.* It is incumbent on a defendant who re¬ 
moves a case to the federal court to see that his 
rights are protected in the state court in the event 
that the order of removal is determined by the 
federal court to have been improper and the case is 
remanded and, if he has not answered or de¬ 
murred in the state court and consequently is in 
default at the time the case is remanded, it has 
been held that plaintiff’s right to a default judg¬ 
ment is complete and attaches at the very moment 
the state court resumes jurisdiction after remand.^ 
The state court, after a remand, proceeds with the 
case according to its own views of the law and the 
facts, without regard to what views the federal 
court had on remand, and without regard to what 
views of the law were urged by any of the parties 
on the motion to remand. ^ 

Under the express provisions of a former removal 
statute, an order of remand was required to be car¬ 
ried into effect immediately and it was held, un- 


Ga., 30 act 460. 217 U.S. 209, 64 
L.Ed, 732. 

64 C.J. p 376 note 74. 

95- S.C.—^Toun^ v. Sotitl>ern Bell 
Tel., etc., Co., 66 S.B. 765, 75 S.C. 
826. 7 L.R.A.,N.S., 601, 9 AnnCas. 
940. 

64 C.J. p 376 note 76. 

98. U.S—El Paso, etc., Co. v. Rid¬ 
dle. C.CA.Tex.. 294 P. 892. 

64 C.J. p 376 note 78. 

97. U.S.—^Bush V. Kentucky, Ky.. 1 

S.Ct 626, 107 U.S. 110, 27 L..Bd, 
354. 

98. Ky.—Goodwin v. Chesapeake, 

etc., R Co., 149 S.W. 1126, 149 Ky. 
806. j 

64 C.J. p 376 note 80. 

99. U.S.—^U. S. V. Dewar, D.C.N'ev., 
18 P.Supp. 981. 

Neb.—^McQuin v. Klssouri Pac. R 
Corporation, 240 N.W. 615, 122 Neb. 
428. 

Ohio.—^Levine v. Buick-Olds-Pontiac 
Sales Co., 1 Ohio Supp. 180. 

Wyo.—Coirpus JTcirls olted In State 
V. District Court of Sixth Judicial 
Dist in and for Converse County, 
* 18 P.2d 568, 673, 44 Wyo. 437, cer¬ 
tiorari denied State of Wyoming 
ex rel. Merritt Oil Corporation v. 
District Court of the Sixth Judicial 
Dist of State of Wyoming, 63 S. 
Ct 291, 287 U.S. 667, 77 L.Ed. 676. 
54 C.J. p 876 note 86. 


1. U.S.—^Leslie v. Ployd Gas Co., D. 
C.Ky., 11 P.Supp. 401. 

Ark.—^Meyers Store Co. v. Armstrong, 
61 S.W.2d 440, 187 Ark. 636. 

Neb.—^McQuin v. Missouri Pac. R. 
Corporation, 240 N.W. 615, 122 Neb. 
423. 

64 C.J. p 376 note 87. 

Tacating warrant of attachment 
Where action was begrun in state 
court by attachment and service by 
publication, and federal court, after 
removal of cause, vacated attach¬ 
ment warrant on consent of parties 
and attorneys, and federal appellate 
court thereafter directed remand of 
second cause of action to state court 
for want of jurisdiction in federal 
court, state court had power, by ex 
parte order, to vacate the attach¬ 
ment warrant.—^Tillman v. Russo- 
Asiatic Bank, 191 N.E. 618, 264 N. 
T, 467, reargument denied 191 N.E. 
6X8, 264 N.T, 670. 

2. Ky.—Tosk v. Rlinois Cent. R. Co., 
26l S.W. 839, 203 Ky. 30, followed 
in Turner v. Illinois Cent. R Co., 
261 S.Wi 889, 203 Ky. 31. 

3. Ga.—^Reeve Bros. v. Allen, 21 S. 
E.2d 244, 67 Ga.App. 614. 

4 . Ill.—'Van J>yke v. Illinois Com¬ 
mercial Men’s Ass’n, 193 N.E. 490, 
368 Ill. 468. 

Bight to judgment in personam 
The duty of the state court to pro¬ 
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ceed to Judgment after the remand 
still depends on the status of de¬ 
fendant with respect to service on 
him, and, if there was a lack of 
personal service on him, no judgment 
in personam can be rendered.—^Van 
Dyke v. Illinois Comm^cial Men’s 
Ass’n, supra. 

5. N.M.—^McCanna v. Mutual In¬ 
vestment & Agency Co., 26 P.2d 
231, 37 N.M. 597. 

Utah.—Tracy Loan & Trust Co. v. 
'Mutual Life Ins. Co. of New York, 
7 P.2d 279, 79 Utah 83. 

6. N.M.—^McCanna v. Mutual In¬ 
vestment & Agency Co., 26 P.2d 
231, 37 N.M. 597. 

7. Miss.—^Mississippi Power & Light 
Co. V. Pitts, 179 So. 363, 181 Miss. 
344. 

Bismissal by federal oonrt 
Where case was remanded and all 
I parties filed amended pleadings, state 
court was held to have jurisdiction 
over separate cause of action plead¬ 
ed by plaintiff against certain corpo¬ 
rate defendant, regardless of effect 
of federal court’s setting aside of 
its prior order dismissing separate 
suit against such corporate defend¬ 
ant.—^United States Pipe & Foundry 
Co. V. City of Waco, Civ.App., 190 
S.W.2d 1099, affirmed 108 S.W.2d 432. 
130 Tex. 126, certiorari denied 68 S. 
Ct. 266, 302 U.S. 749. 82 L.Ed. 679. 

8. U.S.—^Empire Min. Co. v. Propel- 



§§ 312-314 

der such statute, that on remand the state court by 
operation of law was immediately reinvested with 
jurisdiction.^ 

Copy of tnandate as evidence of remand, A cer¬ 
tified copy of a mandate of an appellate court af¬ 
firming the federal trial court’s order remanding 
the cause was held competent evidence in the state 
court of the remand.^® 

Notice to defendant of remand. It is the duty of 
a defendant who knows that a motion to remand the 
cause has previously been made to inform himself 
that a remand has been ordered,and so his fail¬ 
ure to plead in the state court within a proper time 
after the remand of the cause cannot be excused 
by failure of the clerk to notify him of the re- 
mand.12 

Proceedings in state appellate court, A state ap¬ 
pellate court, on appeal from a judgment for plain¬ 
tiff, may assume that the case had been remanded 
to the state court from the federal court where 
the record is silent as to what was done in pursu¬ 
ance of an order of removal, and all parties, as 
well as the lower state court, after the order of 
removal acted as though the order had been set 
aside or become ineffectual.^^ An order of the fed¬ 
eral court remanding the case to the state court 
was held to render moot the issues with respect to 
removability on an appeal in the state appellate 
court, except as to the question of costs.i^ 

§ 313. -Remand for Want of Jurisdiction 

Findings or orders made by the federal court are 


76 O.J.S. 

not binding where the remand Is granted on the ground 
of want of Jurisdiction In the federal court. 

Where a remand is based on want of jurisdiction 
on the part of the federal court at the time of the 
removal, any findings and orders made by such 
court pending the remand are not binding, either on 
the state court^® or on the parties to the litigation,^® 
except, perhaps, in so far as parties by consenting 
to such orders may have become bound as by con¬ 
tract nor, on the other hand, can any advan¬ 
tage of such orders 'be taken in the state court.i® 
It is for the state court to determine what effect 
shall be given to pleadings filed,i® orders made,^® 
or testimony taken^i in the federal court while the 
cause was pending there. It has been held, how¬ 
ever, that, where plaintiff procures a remand by 
showing that the amount in controversy is less than 
the jurisdictional minimum, he is bound in all future 
proceedings in the cause by the limitation so placed 
on his claim .22 

§ 314. -Revocation of Remand 

There Is some disagreement as to the effect of the 
revocation by the federal court of an order of remand 
previously made by it. 

It has been held by a state court that, where a 
cause has been remanded, and the remand executed 
by filing the order in the state court, a revocation 
of such order, although made in the same term of 
the federal court, does not divest the jurisdiction 
of the state court but in the same case the fed¬ 
eral court refused to strike the cause from its 
docket until the question should be finally deter¬ 
mined by the supreme court of the United States.24 


EEMOYAL OP CAUSES 


ler Tow-Boat Co., C.C.S.C., 108 P. 
900. 

9. tl.S.—^Leslie v. Floyd Gas Co., D. 
C.Ky., 11 P.Supp. 401. 

10- Tex.—Seeligson v. Texas Transp. 
Co., 7 S.W. 708, 70 Tex. 198. 

11- Okl.—Western Coal, etc., Co. v. 
Green, 166 P. 154, 64 Okl. 53. 

12- Okl.—Western Coal, etc., Co. v. 
Green, supra. 

13. Ariz.—^Mosher v. Conway, 76 tP. 
2d 231, 51 Arlz. 275, certiorari de¬ 
nied 69 S.Ct. 77, 305 U.S. 599, 83 
L.Ed. 380. 

14, Ohio.—Shunk v. Shunk Mfg. Co., 
61 !N‘.E.2d 896, 75 Ohio App. 253. 

16. Utah.—Corpus Jhris quoted in 
Tracy Loan Sc Trust Co. v. Mutual 
Life Ins. Co. of New York, 7 P.2d 
279, 281, 79 Utah 33. 

54 O.J. p 376 note 93. 


Invalidity of orders of federal court 
where cause Improperly removed 
see supra § 240. 

16. Ill.—^Doane v. Corbin, 44 Ill.App. 
463. 

Utah.—Corpus JtixiB quoted in Tracy 
Loan & Trust Co. v. Mutual Life 
Ins. Co. of New York, 7 P.2d 279, 
281, 79 Utah 33. 

17. Ill.—Doane v. Corbin, 44 Ill.App. 
463. 

Utah.—Corpus J'uzis quoted in Tracy 
Loan & Trust Co. v. Mutual Life 
Ins. Co. of New York, 7 P.2d 279, 
281, 79 Utah 33. 

18. Utah.—Corpus dhris quoted in 
Tracy Loan & Trust Co. v. Mutual 
Life Ins. Co. of New York, 7 P. 
2d 279, 281, 79 Utah 33. 

54 C.X p 376 note 96. 

19. Utah.—Corpus dhris cited in 
Tracy Loan & Trust Co. v. Mutual 


Life Ins. Co. of New York, 7 P.2d 
279, 281, 79 Utah 83. 

54 C.J. p 376 note 97. 

80. ,Utah.—^Tracy Loan & Trust Co. 
v. Mutual Life Ins. Co. of New 
York, 7 P2d 279, 79 Utah 33. 

21. U.S.—Ayres v. Wiswall, Mich., 
5 S.Ct. 90, 112 U.S. 187, 28 L.Ed. 
693—^Broadway Ins. Co. v. Chicago 
Great Western R. Co., C.C.Mo., 101 
P. 507. 

88. U.S.—Mull V. Parrott Bros. Co., 
D.aidaho, 218 P. 713. 

23. S.C.—^Empire Min. Co. v. Pro¬ 
peller Towboat Co., 38 S.E. 156, 59 
S.C. 549. 

Power of federal court to vacate or 
set aside order of remand see su¬ 
pra S 306. 

24. U.S.—Empire Min. Co. v. Pro¬ 
peller Tow-boat Co., C.C.S.C., 108 

i P. 900. 
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REMOVE 


BEMOVE. The word “remove” is commonly ap¬ 
plied to a change of station or position,^ and it has 
been said to connote the status existing after the 
shifting of location.^ In this sense the word “re¬ 
move” is said to mean to change or shift the loca¬ 
tion, position, station, or residence,^ and to indicate 
more than temporary absence to change the loca¬ 
tion; 5 to change place® in any manner;*^ to cause 
to change place;® to transfer from one place to an¬ 
other;® to transfer, especially in order to reestab¬ 
lish a location, situs, or residence.^® It is also 
defined as meaning to move^i or go from one place 
to another,!® as to change the place of residence;!® 
to move away from,!^ or to move away from the 
position occupied.!® It is further defined as mean¬ 
ing to displace;!® to move by lifting, pushing aside, 
or the like;!*^ to change in any manner;!® to force 


[one] to leave a place or go away;!® to dismiss 
from office.®® 

“Remove” is frequently used in the sense of to 
get rid of or to eradicate;®! and in this sense it is 
defined as meaning to cause [a thing] to cease to 
exist,®® or cease to be;®® sometimes, to kill or cause 
to die.®^ 

It also has an accepted meaning of overcoming 
something or superseding something,®® and in this 
sense it means more than counterbalance.®® 

^^emove” has been held to be synonymous with, 
or equivalent to, “dismiss” see 27 C.J.S. p 151 note 
80, “dispose” see 27 C.J.S. p 347 note 9, “move” 
see 61 C.J.S. p 943 note 31, “run,”27 and “trans- 
fer.”28 


1. Miss.—^Mississippi Ben. Ass*n v 
Majure, 29 So.2d 110, 113, 201 
Miss. 183. 

“Tile word ^removed* Itself com¬ 
monly connotes change from one 
place or station to another.” 

La.—State ex rel. McNeal v. Avoy¬ 
elles Parish School Board, 7 So.2d 
165, 167. 199 La. 859. 

Pa.—Simmler v. City of Philadelphia, 
198 A. 1, 3, 329 Pa. 197. 

8. U.S.—^U. S. V. One Chevrolet 
CoupC, D.C.MO., 9 P.2d 86, 86. 

8, Miss.—^Mississippi Ben. Ass’n v. 
Majure, 29 So.2d 110, 113, 201 Miss. 
183. 

Va.—P. R. Smith Motor Sales v. Lay, 

3 S.E,2d 190, 191, 173 Va. 117. 
Similarly defliied 

To change or shift the location of. 
—Ledbetter v. City of Great Falls, 
Mont., 213 P.2d 246, 249. 

XzL sense, it is usually em¬ 

ployed with the word ‘‘to” and the 
specified place, as, to remove the 
troops to the front.—^Mississippi Ben. 
Ass'n V. Majure, 29 So.2d 110, 113, 
201 Miss. 183. 

4 . N'.T.—Marano v. Finn, 281 N.T.S. 
440, 441, 156 Miso. 793. 

B. Ark.—Harris v. Terhune, 230 S. 
W. 665, 666, 148 Ark. 445. 

N.T.—(NTovak & Behner v. State, 78 
N.T.S.2d 677, 680, 192 Misc. 66. 
Phrases employing the words “re¬ 
move,” “removing,” and “removed,” 
and as to which more recent adljudi- 
cations have not been found see 64 

C. J. p 377 notes 34-48. 

6. U.S.—U. S. V. One Chevrolet 
CoupC, D.C.Mo„ 9 F.2d 86, 86. 
Similarly defined 

(1) To move or cause to be moved 
out of a place; to move from a 
position occupied; to transfer from 
one point to another; to put from 
Its pldce in any manner.—U. S. v. 
One Buick Automobile, D.C.Cal., 30C 
F. 684, 688. 


(2) To shift a thing from one lo- 
''atlon to another.—^U. S. v. One 
Chevrolet Coupd, D.C.Mo., 9 F.2d 85, 
86 . 

(3) To make a change in place.— 
Parker v. State, 18 Tex.App. 72, 90. 

(4) To put away; to cause to 
leave.—^Louisville Chair & Furniture 
Co. V. Otter, 294 S.W. 483. 487, 219 
Ky. 767. 

7. U.S.—U. S. V. One Ford Automo¬ 
bile Truck, P.CWash., 286 F. 204, 
210 . 

64 ax p 377 note 6. 

8. US.—U. S, V. One Buick Auto¬ 
mobile, D.aCal., 300 F. 684, 688. 

Ky.—Louisville Chair, etc., Co. v. 
Otter, 294 S.W. 483, 487, 219 Ky. 
767. 

To cause a thing to change plaoe 
U.S. — ^U. S. V. Peace, C.C.]Sr.C., 48 F. 
714. 

9 . U.S,—^U. S. V. One Buick Auto¬ 
mobile, D.C.Cal., 300 F. 584, 588. 

Similarly defined 

To take away or to transfer ffom 
one place to another.—Harris v. Ter¬ 
hune, 280 S.W. 655, 556, 148 Ark. 
445. 

^Bentove” defined by application of 
meanings of noun <h7emoval” 
“The word *remove‘ is defined to 
be the act of removing; translation 
from one place to another; a re¬ 
moval, a transfer from one place to 
another,”—^Durrett v. Woods, 99 So. 
430, 431, 165 La. 633. 

10. Tenn,—-Bankers' Finance Corpo¬ 
ration V. Locke & Massey Motor 
Co., 91 S.W.2d 297, 300, 170 Tenn. 
28. 

Bspeoially in order to redstabllsli 
N.Y.—^Novak & Rehner v. State. 78 
N.Y.S.2d 677, 680, 193 Misc. 66. 

Va,—^P. R. SmithL Motor Sales v. Lay, 
3 S.B.2d 190, 191, 178 Va. 117. 

1. Tex.— ‘Parker v. State, 18 Tex. 
App. 72, 90. 


12. U.S.—^U. S. V. One Ford Automo¬ 
bile Truck, D.aWash., 286 F. 204, 
210 . 

54 C.X p 377 note 27. 

13. Conn.—^W'aterbury First Soc. v. 
Platt, 12 Conn. 181, 186. 

14. Iowa.—State v. Bosworth, 152 N. 
W. 681, 690, 170 Iowa 329. 

15. Ky.—South V. Sinking Fund 
Comrs.. 5 S.W. 667, 668, 86 Ky. 
186. 9 Ky.L. 478. 

64 C.X p 377 note 11. 

16. Iowa.—State v. Bosworth, 162 
N.W. 681, 690, 170 Iowa 329. 

54 ax p 377 note 8. 

17. Mont.—Ledbetter v. City of 
Great Falls, 213 P.2d 246, 249. 

N.Y.—Novak & Rehner v. State, 78 
N.Y.S.2d 677, 680, 192 Misc. 66. 

18. Iowa.—State v. Bosworth. 162 
N.W. 681, 690, 170 Iowa 329. 

19 . Ky.—^Louisville Cbialr & Furni¬ 
ture Co. v. Otter, 294 S.W. 483, 487, 
219 Ky. 767. 

20. Ky.—^Louisville Chair & Furni¬ 
ture Co. V. Otter, supra. 

2L U.S.—U. S. V. 681 Cases, More 
or Less, Containing Kitchen Klen- 
zer, D.aMo., 63 F.Supp. 286, 288. 

22. U.S.—U. S. V. Peace, C.C.N.C., 48 
F. 714. 

23. U.S.—Louisville Chair & Furni¬ 
ture Co. V. Otter, 294 S.W. 483, 487, 
219 Ky. 757. 

24 . U.S.—Louisville Chair & Furni¬ 
ture Co. V. Otter, supra. 

25. Ohio.—Obrecht v. Tallentlre, 183 
N.E. 295, 297, 43 Ohio App. 376. 

26. Ohio.—Cloud V. City of Fremont, 
61 N.K2d 39, 40, 72 Ohio App. 193 
—Obrecht v. Tallentire, 188 N.B. 
295, 297, 43 Ohio App. 376. 

27. Tex.—-Williams v. State. 11 S. 
W. 114, 116, 27 Tex.App. 268. 

28. La.—Scherrer v. Caneza, 33 La. 
Ann. 314, 316. 
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It has been held not synonymons with ^^retire,”29 
and some dictionaries do not include ‘^transport^^ 
as a synonym.S0 

It has been compared with, or distinguished from, 
'^demolish” see 26 C.J.S. p 708 note 65, ^'dispose'^ 
see 27 C.J.S. p 348 note 13, ^^drop” see 28 C.J.S. p 
495 note 75, ‘locate” see &4 C.J.S. p 663 note 23, 
and ^^ransport.”3i 

‘‘Removed” has been held to be equivalent to 
"demoted” see 26 C.J.S. p 709 note 98, and it may 
be synonymous with "dispelled” see the definition 
Dispel. 

Actions to remove a cloud from title are dis¬ 
cussed in Quieting Title § 1 et seq. 

BEMUrUBBrATIOH. A return for services; some¬ 
thing paid for services rendered, a quid pro quo.^^ 
It has been held to be synonymous with, or equiva¬ 
lent to, "wages.”33 

The word "remuneration” is employed in the un¬ 
employment compensation acts of several of the 
states, and as so used it means all compensation 
payable for personal services including commissions 
and bonuses and the cash value of all compensation 
payable in any medium other than cash, and as used 
in such statutes is defined in the C.J.S. title Social 
Security and Public Welfare. 

BEMUKERATIVE. Affording, or tending to af¬ 
ford, ample remuneration; giving good or suflSicient 
return; paying; profitable.34 It has been compared 


with, or distinguished from, "compensatory^' see the 
definition Compensatory. 

RENCOUNTER. A word, derived from the French 
word "recontre,” which means a meeting. It has 
been defined as meaning a sudden hostile collision, 
as with an enemy; a sudden meeting, as opposed to 
a duel which is deliberate; an unexpected encounter 
or meeting, as of travelers; also a contest or de- 
bate.35 

RENDER. To bestow or provide ;3® to furnish 
to ^ve;38 to give in answer to requirement of duty 
or demand;39 to present;^® to deliver;^! to trans¬ 
mit; also to make up; to finish;^3 to state.**^ 

"Render” has been compared with, or distin¬ 
guished from, "enter” see 30 C.J.S. p 259 note 58, 
"forward” see 37 C.J.S. p 133 note 4JL, and "mail” 
see Post OfiBLce § 1. 

"Rendered” has been compared with, or distin¬ 
guished from, "docketed” see 27 C.J.S. p 1309 note 
68 . 

Rendition. The act of rendering.^6 

RENDERING'. The business of rendering includes 
the collection of dead animal matter, its transporta¬ 
tion to, and disposal at, a rendering plant.^3 

RENDITION. See ante note 45. 

REND—ROCK. A kind of dynamite.^7 


29. Mass.—Brown v. Little* Brown 
& Co.. Inc., 168 N.E. 521, 626, 269 
Mass. 102. 

30. U.S.— JJ. S. V. One Chevrolet 

Coup6. D.C.Mo.. 9 F.2d 86, 86. 

31. U.S.—U. S. V. One Chevrolet 

Coup€, D.C.MO.. 9 F.2d 85, 86. 

€3 C.J. p 798 note 63. 

32. Ens*.—Begina v. Postmaster 
General, 1 Q.B.D. 658, 663. 

54 C.J. p 877 notes 45, 46. 

Fair profit 

Remuneration should include a fair 
profit on performance of any serv¬ 
ice.—^Anchor Coal Co. v. Public Serv¬ 
ice Commission, 15 S.E.2d 406, 410, 
123 W.Va. 439. 

33. Mo.—^Bovard v. Kansas City, Ft. 
S. & M. Ry. Co., 83 M;o.App. 498, 
SOL 

Okl.—State v. Welch & Brown, 103 P. 

2d 533, 584, 187 Okl. 470. 

Tex.—State v. Kenyon, Inc., Civ.App., 
153 S.W.2d 196, 197, 198. 

34. New Standard D. 

Remunerative donation see Gifts S9 

2, 33. 

A Ga.—^Mulligan v. State, 89' S.E. 
541, S44, 18 Qa.App. 464. 


36. Mont.—Dayton v. Ewart, 72 P. 
420, 422, 28 Mont 163, 98 Am.S.R. 
549. 

37. Ky.—Jones v. Davis, 64 S.W.2d 
681, 684, 246 Ky. 293. 

54 C.J. p 378 note 61. 

38. N.T.—Peabody v. Satterlee, 69 
N.E. 818, 820, 166 N.Y. 174, 52 L. 
R.A. 966. 

39. Mont—Dayton v. Ewart, 72 P. 
420. 422. 28 Mont 153, 98 AnuS.R. 
549. 

40. N.T.—^Peabody v. Satterlee, 69 
N.E. 818, 820, 166 N.T. 174, 62 L. 
R.A. 956. 

41. Ky.-^ones v. Davis, 54 S.W.2d 
681, 684, 246 Ky. 298. 

54 C.J. p 378 note 60. 

Phrases 

(1) '^Render illegible” held to be 
equivalent -to or synonymous with 
“cancel” see 12 C,J.S. p 936 note 16. 

(2) Other phrases emplo 3 ring vari¬ 
ous forms of the word and as' to 
which more recent adjudications have 
not been found see 54 C.J. p 878 
notes 67-73, 83-87. 
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42, Ky.-nJones v. Davis, 54 S.W.2d 
681, 684, 246 Ky. 293. 

43. Iowa.—;^tna L. Ins. Co. v. Hes- 
ser, 42 N.W. 825, 328, 77 Iowa 381, 
14 Am.S.R. 297, 4 L.R.A. 122. 

Ky.—Jones v. Davis, 54 S.W.2d 
681. 684, 246 Ky. 298. 

64 C.J. p 878 note 66. 

45. Iowa.—^^tna L. Ins. Co. v, 
Hesser, 42 N.W. 325, 328, 77 Iowa 
881, 14 Am.S.R. 297, 4 L.ItA. 122. 
Ky.—Jones v. Davis, 54 S.W.2d 681, 
684, 246 Ky. 293. 

Phrases 

(1) “Rendition of Judgment** see 
Judgments §§ 100-105. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 64 C.J. p 879 notes 
90-92. 

'46. Wis.—^LaForge v. State Board of 
Health, 296 N.W. 93, 94, 237 Wis. 
697. 

,47. N.T,—Stewart v. New Tork, etc., 
R. Co.. 8 N.^.-S. 19, 22, 5 SUv.Sup. 
198. 
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RmEGABE—RENEW 


RENEGADE. One who has changed his profession 
of faith or opinion; one who has deserted his church 
or party.^8 

RENEGOTIATION. A new word in the language of 
the law. It only recently has appeared in legal 
literature, and is not included in standard legal 
dictionaries and texts, and even general dictionaries 
are none too specific.^^ 

The renegotiation of wartime government con¬ 
tracts as authorized by statute, 50 U.S.C.A.Ap- 
pendix, § 1191, is treated in the C.J.S. title War § 20. 

RENEW. The term "renew^^ does not have a defi¬ 
nite and fixed®® legal®^ or technieal®^ significance, 
and it is not a word of art.®^ While the word ^^re- 
etymologically contemplates something more 


than passivity in suffering a state to continue as it 
was,®^ yet in construing the word as used in a 
writing it is not so much a question of what the 
term strictly means as it is what the i)arties to the 
writing meant to express in its use.®® The term is 
not appropriate to describe the making of a new 
contract or the creation of a new existence.®® 

The word ^^renew” is variously defined as meaning 
to make again ;®7 to make new again;®® to make 
over,®® to reestablish,®® or to rebuildto repeat;®® 
to begin again;®® to recreate;®^ to refresh, revive, 
or rehabilitate an expiring or declining subject.®® 

It is further defined as meaning to restore;®® to 
restore to freshness;®*^ to restore to existence;®® to 
restore to fullness or suffLciency;®® to restore to 
vigor ;7® to revive.*^^ 


48. Black L.D. 

49. ILaBrum, “Some Recent Devel¬ 
opments In Renegotiation of War 
Contracts,” 91 Pennsylvania Univ. 
Law Review p. 714 et seq. 

50. N.T.—Orr v. Doubleday, 119 N. 
E. 562, 564, 223 N.T. 384. 

51. Md.—SchaeiEer v. Bilgu, 45 A. 2d 
776, 777, 186 Md. 1, 163 A.L.R. 705 
—^Maryland Theatrical Corp. v. 
Manayunk Trust Co., 146 A. 806, 
810, 167 Md. 602. 

N.T.—Orr v. Doubleday, 119 N.B. 662, 
664, 223 N.T. 334. 

52. Md.—Schaeffer v. Bilgu, 45 A,2d 
776, 777, 186 Md. 1, 163 A.L.R. 706 
—^Maryland Theatrical Corp. v. 
Manayunk Trust Co., 146 A. 805, 
810, 167 Md, 602. 

53. Md.—Schaeffer v. Bilgru, 45 A.2d 
776, 777, 186 Md, 1, 163 A.L.R. 706 
—^Maryland Theatrical Corp, v. 
Manayunk Trust Co., 146 A. 806, 
810, 157 Md. 602. 

54. Ky.—Klein v. Auto Parcel De¬ 
livery Co., 234 S.W. 213, 216, 192 
Ky. 683—^Kentucky Lumber Co. v. 
Newell, 106 S.W. 972, 973, 32 Ky. 
L. 896. 

55. Ky.—Kentucky Lumber Co. v. 
Newell, supra. 

56. IT.S.—^Brigrht v. Dayton, C.C.A. 
Ga., 107 F.2d 163, 164. 

64 C.J. p 379 note 8. 

67 , vt. —^P. Chafee’s Sons v. Blanch¬ 
ard's Estate, 166 A. 912, 913, 105 
Vt. 889. 

54 C.J. P 879 note 97. 

Phrases employing the words “re¬ 
new” and “renewed” and as to which 
more recent adjudications have not 
been found see 64 C-J. p 879 notes 
13-20, 23, 24. 

58. Ala.—Corpns Juris oited in 
Rayburn v. Guntersville Realty Co., 
164 So. 812, 816„ 228LAla. 662, 98 
A.L.R. 1065. 


Okl.—^Loeffler v. Federal Supply Co., 
102 P.2d 862. 864, 187 Okl. 373. 

64 C.J. p 879 note 98. 

Similarly defined 

<1) To make new spiritually; to 
regenerate.—^Rayburn v. Guntersville 
Realty Co., 164 So. 812, 815, 228 Ala. 
662, 93 A.L.R. 1056. 

(2)'To make anew; to give new 
life to. 

Ill.—West Madison State Bank v. 

Mudd, 260 I11.APP. 258, 264. 

Wis.—Orton v. Noonan, 27 Wis. 272, 
282. 

59. Vt.—^F. Chafee's Sons v. Blanch¬ 
ard's Estate, 165 A. 912, 913, 105 
Vt 389—Quinn v. Valiquette, 68 A. 

615, 618, 80 Vt 434, 14 L.R.A.,N.S., 
962. 

64 C.J. p 379 notes 99, 7. 

60. Ala—Corpus Juris cited in 
Rayburn v. Guntersville Realty 
Co., 154 So. 812, 815, 228 Ala 662, 
93 A,L.R. 1066. 

Okl.—^Loeffler v. Federal Supply Co., 
102 P.2d 862, 864, 187 Okl. 378. 
Vt—^F. Chafee’s Sons v. Blanchard’s 
Estate, 166 A. 912, 913, 105 Vt 389 
— Quinn V. Valiquette, 68 A. 515, 
618, 80 Vt 434, 14 D.R.A.,N.S., 962. 
54 C.J. p 379 notes 99, 1. 

61. Vt—^F. Chafee’s Sons v. Blanch¬ 
ard’s Estate, 166 A. 912, 913, 105 
Vt 389—Quinn v. Valiquette, 68- A. 

616, 618, 80 Vt 434, 14 L.BA-,N.S., 
962. 

54 C.J. P 379 notes 99, 7. 

62. Ala—^Rayburn v. Guntersville 
Realty Co., 154 So. 812, 816, 228 
Ala 662, 93 A.L.R. 1065. 

Okl.—^Loeffler v. Federal Supply Co., 
102 P.2d 862, 864, 187 Okl. 373. 

63. Ala—^Rayburn v. Guntersville 
Realty Co., 164 So. 812, 815, 228 
Ala 662, 93 A.L.R. 1065. 

Okl.—^Loeffler v. Federal Supply Co., 
102 P.2d 862, 864, 187 Okl. 378. 
Similarly defined 

To recommence; to resume.-^Ray- 
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burn V. Guntersville Realty Co., 164 

So. 812, 815, 228 Ala 662, 93 A.L.R. 

1055. 

64. Ala—Corpus Juris cited in 
Rayburn v. Guntersville Realty 
Co., 154 So. 812, 815, 228 Ala 662, 
93 A.L.R. 1055. 

Okl.—^Loeffler v. Federal Supply Co., 
102 P.2d 862, 864, 187 Okl. 373. 

54 ax p 379 note 7. 

65. U.S.—^Bright v. Dayton, aC.A. 
Ga, 107 F.2d 153, 154. 

64 C.X p 379 note 2. 

66. m.—^West Madison State Bank 
V. Mudd, 260 I11.APP. 258, 264. 

Wis.—Orton v, Noonan, 27 Wis. 272, 
282. 

To replace 

U.S.—U. S. V. Mallery. D.C.Wash., 53 
F.Supp. 564, 668. 

Ala—^Rayburn v. Guntersville Real¬ 
ty Co., 154 So. 812, 815, 228 Ala 
662, 93 A.L.R. 1056. 

67. Ala—Corpus Juris dted in 
Rayburn v. Guntersville Realty 
Co., 154 So. 812, 816, 228 Ala 662, 
93 A.L.R. 1065. 

Iowa—State v. Niehaus, 228 N.W. 
308, 310, 209 Iowa 533. 

68. Ala—Corpus Juris oited in 
Rayburn v. Guntersville Realty 
Co., 164 So. 812, 816, 228 Ala 662, 
93 A.L.R. 1055. 

Okl.—^Loeffler v. Federal Supply Co., 
102 P.2d 862, 864. 187 Okl. 373. 

Pa—^Aaron v. Woodcock, 128 A. 665, 
666, 283 Pa 33, 38 A.L.R. 1261. 

69. XJ.S.—TJ. S. V. Mallery, D.C. 
Wash., 63 F.Supp. 664, 568. 

Iowa—State v. Niehaus, 228 N.W. 
308, 310, 209 Iowa 633. 

70. Ind.—Sponhaur v. Malloy, 62 N. 
B. 246, 247, 21 In<LApp. 287. 

71. XT.S.—Sheldon v. Mississippi 
Cottonseed Products Co., C.CJL. 
Miss., 81 F.2d 169, 171. 

Ala—Corpus Juris dted in Rayburn 
y, Guntersville Realty Co, 164 S<x 
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‘TRenew” also means to continue in force for a 
fresh period;72 to grant or obtain an extension;73 
to substitute for an old obligation a new one of the 
same natnre.7* 

“Renew” has been held to be synonymous with, 
or equivalent to, “extend” see 35 O.J.S. p 288 note 
and “repair,”75 and has been compared with, or 
distinguished from, “drop” see 28 C.J.S. p 495 
note 76, “extend” see 35 C.J.S. p 288 note 38, and 
“repair.”75 

^‘Renewed” has been compared with, or distin¬ 
guished from, “extended” see 35 C.J.S. p 288 note 47. 

BRNEWABLE. Capable of being renewed.77 

RENEWAL. The term “renewal” has no strictly78 
legal79 or technical signification,80 and it is not a 


word of art.8l It may be given different mean¬ 
ings,8^ and it has different meanings, varying with 
the subjects with reference to which it is used.83 
The cases construing the proper meaning to be 
ascribed to the term are by no means uniform;84 
it may mean whatever the parties intended when 
contracting, 8 5 and the construction is controlled by 
the intention of the parties.80 

In its broadest sense87 “renewal” means that 
which is made anew88 or reestablished;80 the re¬ 
vival or rehabilitation of an expiring subject; 
a change of something old for, or to, something 

new;0i a replacement.^^ 

In law “renewal” is defined to mean an obligation 
on which time of payment is extended,®8 and the 
word may denote a reloan on a new note given 


812, 815. 228 Ala. 662. 93 A.L.R.| 
1055. 

Okl.—^Loeffler v. Federal Supply Co., 
102 P.2d 862, 864, 187 Okl. 373. 

Pa.—Aaron v. Woodcock, 128 A. 665, 
666, 283 Pa. 33. 38 A.L.H. 1251. 

72. U.S.—Sheldon v. Mississippi 
Cottonseed Products Co., C.C.A. 
Miss., 81 F.2d 169, 171. 

Iowa.—State v. Niehaus, 228 N.W. 
308, 310, 209 Iowa 533. 

73. Ala.—Corpus 3’uzis oited in 
Rayburn v. Guntersville Realty 
Co., 154 So. 812, 815, 228 Ala. 662, 
93 A.L.R. 1055. 

Iowa.—State v. Niehaus, 228 N.W. 
308, 310, 209 Iowa 533. 

74. N.T.—^Tannenbaum v. Blooming- 
dale. 58 N.Y.S. 286, 237, 27 Mlsc. 
532. 

‘^Benewed” defined in terms of pres¬ 
ent tense 

It means to reestablish a particu¬ 
lar contract for another period of 
time; to restore to its former condi¬ 
tion an obligation on which the time 
of payment has been extended, im¬ 
parting continued or new force and 
effect.—^Kedey v. Petty, 54 N.B. 798, 
800, 153 Ind. 179. 

76, Ill.—^People V. Highway Comrs., 
41 N.E. 1106. 1107, 168 Ill. 197. 

54 aj. p 398 note 30 [a]. 

78. Pa.—Pennsylvania R. Co. v. 
Pennsylvania-Ohio Electric Co., 146 
A. 686, 687, 296 Pa. 40. 

64 C.J. p 398 note 30 [b], [c]. 

77- Webster New Int.D. 

64 C.J. p 379 note 26. 

78. Md.—^Flanagin v. Hambleton, 54 
Md. 222, 227. 

N.J.—^Bisenberger v. North American 
Acc. Ins. Co., 165 A. 295, 11 N.J. 
Misc. 217. 

Wyo.—Wyodak Chemical Co. v. Board 
of Land Com’rs, 66 P.2d 1103, 1105, 
51 Wyo. 265. 

72- U.S.—Campbell River Timber Co. 
v; Vleihus,^ C.aA.Wash., 86 F.2d 


673, 676, 108 A.L.R. 763—Sheldon 
V. Mississippi Cottonseed Products 
Co.. C.C.A.M 1 SS.. 81 F.2d 169, 171. 

Md.—Schaeffer v. Bilgu, 45 A.2d 776, 
777, 186 Md. 1, 163 A.L.R. 706. 

N.J.—Corpus Juris cited in Eisenber- 
ger V. North American Acc. Ins. 
Co.. 166 A. 296. 11 N.J.Misc. 217. 

Wyo.—Corpus Juris cited in Wyodak 
Chemical Co. v. Board of Land 
Com'rs, 65 P.2d 1103, 1106, 61 Wyo. 
265. 

54 O.J. p 380 note 29. 

80. U.S,—Campbell River Timber 

Co. V. Vierhus, CC.A.Wash., 86 F. 
2d 673, 676, 108 A.L.R. 768--Shel- 
don V. Mississippi Cottonseed Prod¬ 
ucts Co., C.C.A.Miss., 81 F.2d 169, 
171. I 

Md—Schaeffer v. Bilgu, 46 A.2d 776,' 
777, 186 Md. 1, 163 A.L.R. 706. 

Pa.—^Rosenblum v. Lurie, 194 A. 204, 
206, 128 Pa.Super. 480. 

Wyo.—Corpus Juris oited In Wyodak 
Chemical Co. v. Board of Land 
Com’rs, 66 P.2d 1103, 1105, 61 Wyo. 
265. 

54 C.J. p 380 note 29. 

81. U.S,—Campbell River Timber 
Co. V. Vierhus, C.C.A.Wash., 86 F. 
2d 673, 675, 108 A.L.R. 763—Shel* 
don V. Mississippi Cottonseed Prod¬ 
ucts Co., C.C.A.Miss., 81 F.2d 169, 
IJl, 

Md,—Schaeffer v. Bilgu, 45 A.2d 776, 
777. 186 Md. 1, 163 A.L.R. 706. 

Pa.—^Rosenblum v. Lurie, 194 A. 204, 
206, 128 Pa.Super. 480. 

54 C.J. p 380 note 28. 

82. U.S.—Campbell River Timber 
Co. V. Vierhus, D.C.Wash., 16 F. 
Supp. 899, 401. 

88. U.S.—Campbell River Timber 
Co. V. Vierhus, C.C.A.Wash,, 86 F. 
2d 673, 675, 108 A,L.R. 763—Shel¬ 
don v. Mississippi Cottonseed Prod¬ 
ucts Co., C.CAuMiss., 81 F.2d 169, 
171. 

84. Md.—Maryland Theatrical Corp. 
V. Manayunk Trust Co., 146 A. 806, 
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808, 157 Md. 602—King v. Prospect 
Point Fishing Club, 94 A. 780, 782, 
126 Md. 213. 

85. Wash.—Guie v. Byers, 164 P. 
76, 77, 95 Wash. 492. 

86. Md.—Maryland Theatrical Corp. 
V. Manayunk Trust Co., 146 A. 805, 
808, 157 Md. 602—King v. Prospect 
Point Fishing Club, 94 A. 780, 782, 
126 Md. 213. 

87. U.S.—Campbell River Timber 
Co. V. Vierhus, C.C.A.Wash., 86 F. 
2d 673, 675, 108 A.L.R 763. 

Ga—'Lowry Nat Bank v. Flckett, 
50 S.E. 396, 398, 122 Ga. 489. 

88 . U.S,—Campbell River Timber 
Co. V. Vierhus, C.C.A.Wa^h., 86 F. 
2d 673, 676, 108 A.L.R. 763. 

54 C.J. p 380 note 34. 

Phrases employing the word “re¬ 
newal” and as to which more recent 
adjudications have not been found 
see 54 C.J. p 881 notes 71-85. 

89. U.S.—Campbell River Timber 
Co. V. Vierhus, C.C.A.Wash., 86 F. 
2d 673, 676, 108 A.L.R. 763. 

Ga.—^Lowry Nat Bank v. Flckett 
50 S.E. 396. 397, 122 Ga. 489. 

90. U.S.—^Hudson Nav. Co. v. Joyce, 
N.T., 238 F. 102, 104, 161 C.C.A. 
178. 

91. U.S.—Campbell River Timber 
Co. V. Vierhus, C.C.A.Wash., 86 F. 
2d 673, 676, 108 A.LR. 763. 

54 C.J. p 880 note 36. 

92. Ga.—Central of Georgia R. Co. 
V. Central Trust Co., 69 S.E. 708, 
713, 136 Ga. 472. 

98. U.S.—Campbell River Timber 
Co. V. Vierhus, C.C.A.Wash., 86 F. 
2d 678, 676, 108 A.L.R. 768—Shel¬ 
don V. Mississippi Cottonseed Prod¬ 
ucts Co., C.C.A.M1SS., 81 F.2d 169, 
171. 

64 C.J. p 380 note 61. 

94. Pa.—Gault v. McGrath, 32 Pa. 
892, 398. 
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but a renewal is not a loan®® or, in the strict sense, 
a discount.®® 

It is commonly used with reference to obliga¬ 
tions, ®7 and when so employed it imports a post¬ 
ponement of the maturity of the obligation j®® the 
extension or postponement of the maturity date;®® 
an extension of the time in which the obligation 
may be discharged the extension in time of an old 
debt;2 an extension of the time of payment.® 

'Renewal” means the substitution of a new right 
or obligation for another of the same nature;^ the 
substitution in place of one engagement of a new 
obligation on the same terms and conditions;® the 
establishment,® extension,^ or reestablishment® of 
the particular contract for another period of time.® 
^he term may signify the continuance of the old 


obligation;!® the restoring to its former condition 
of an obligation on which the time of pa 3 anent has 
been extended,!! imparting continued or new force 
and effect;!® but it does not necessarily connote 
a continued series of two or more.!® 

While it has been held that the word "renewal” 
is not to be construed so narrowly that it means a 
renewal on the identical terms and under the identi¬ 
cal conditions of the old obligation,!4 it has fre¬ 
quently been said that in commercial and legal 
usage!® the term "renewal” means something more 
than the substitution of another obligation for the 
old one;!® and, in order for there to be a renewal, 
the new obligation must be of the same nature as the 
prior obligation,!^ with the same terms and condi¬ 
tions.!® However, there may be an increase of 
I security,!® and there may be a change of parties,®® 


96. Miss.—state v. Love, 150 So. 
106, 197, 170 Miss. 666, 90 A.L.R. 
506. 

64 aj. p 380 note 68. 

9S- N.T.—^Utlca City Nat Bank v. 
Gunn, 118 N.E. 607, 608, 222 N.T. 
204. 

64 C.J. p 380 note 64. 

07. TJ.S.—Campbell River Timber 
Co, V. Vierhua, C.C.A.Wash., 86 F. 
2d 673, 675, 108 A.L,R. 763—Shel¬ 
don V. Mississippi Cottonseed Prod¬ 
ucts Co., C.C.A.Miss,, 81 P.2d 169, 
171. 

•98. U.S.—Campbell River Timber 
Co. V. Vierhus, C.C.A.Wash., 86 F. 
2d 673, 675, 108 A.L.R. 763—Shel¬ 
don V, Mississippi Cottonseed Prod¬ 
ucts Co., C.C.A.Miss., 81 F.2d 169, 
171. 

■99. TJ.S.—Campbell River Timber 
Co. V. Vierhus, D.C.Wash., 16 F. 
Supp. 849, 401. 

1. TJ.S.—Campbell River Timber Co. 
V. Vierhus, C.C.A.Wash., 86 F.2d 
673, 676, 108 A.L.R. 763—Sheldon 
V. Mississippi Cottonseed Products 
Co., C.CA.Miss., 81 F.2d 169, 171. 

Ga.—^Lowry Nat Bank v. Fickett, 60 
S.E. 396, 398, 122 Ga. 489—Elngr 
V. Edel, 26 S.E.2d 365, 369, 69 Ga. 
App. 607. 

2. U.S.—^Kelly v. Central Etanover 
Bank & Trust Co.. D.CN.Y., 11 F. 
Supp. 497, 506. 

.8. Miss.—State v. Love, 160 So. 196, 
197, 170 Miss. 666, 90 A.L.R. 606. 

64 C.J. p J880 note 60. 

'4. U.S.—Campbell River Timber Co. 
V. Vierhus, C.C.A.Wash., 86 F.2d 
673, 675, 108 A.L.R. 768. 

64 0.jr. p 381 note 69. 

:6. N.C.—^Dyer v. Bray, 180 S.E. 83, 
208 N.C. 248—Grace v. Strickland, 
124 S.E. 856. 857, 188 N.C. 369, 35 
A.L.R. 1296. 

«6. N.Y.—Corpns Uiirls quoted in 


Mitchnik V. Brenhan. 288 N.Y.S. 
609, 611, 159 Misc. 287. 

54 C.J. p 380 note 44. 

7. N.Y.—Corpus Juris quoted in 
Mitchnik v. Brennan, 286 N.Y.S. 
609, 611, 159 Misc. 287. 

Tex—^American Surety r*©. v. State, 
C1V.APP.. 277 S.TV. 790, 793. 

8. U.S.—Campbell River Timber Co. 
V. Vierhus. C.C.A.Wash., 86 F.2d 
673. 675, 108 A.L.R. 763. 

Ga.—King: v. Edel, 26 S.B.2d 366. 

869, 69 Ga.App. 607. 

Idaho.—^Dufresne v. Hammersten, 
106 P.2d 861, 862, 61 Idaho 714. 
N.Y.—Corpus Juris quoted in Mitch¬ 
nik V. Brennan, 286 N.Y.S. 609, 611, 
159 Misc. 287. 

N.C.—Dyer v. Bray. 180 S.E. 83, 208 
N.C. 248. 

54 C.J. p 380 note 46. 

9. U.S.—Campbell River Timber Co. 
V. Vierhus, C.C.A.Wash., 86 P.2d 
673, 675, 108 A,L.R. 763. 

Ga.—King: v. Edel, 26 S.E.2d 365, 369, 
69 Ga.App. 607. 

Idaho.—^Dufresne v. Hammersten, 106 
P.2d 861, 862, 61 Idaho 714. 
N.Y.—Corpus Juris quoted in Mitch¬ 
nik V. Brennan, 286 N.Y.S. 609, 
611, 159 Misc. 287. 

N.C.—Dyer v. Bray, 180 S.B. 83, 208 
N.C. 248. 

64 C.J. p 380 note 47. 
la U.S.—Campbell River Timber 
Co. V. Vierhus, C.aA.Wash., 86 F. 
2d 673, 675, 108 A.L.R. 763. 

N.Y.—Corpus Juris quoted in Mitch¬ 
nik V. Brennan, 286 N.Y.S. 609, 611, 
159 Misc. 287. 

54 C.J. p 380 note 48. 

11. Ind.—Kedey v. Petty, 54 N.E 
798, 800, 158 Ind. 179. 

Iowa.—State v. Niehaus, 228 N.W. 
308, 310, 209 Iowa 533. 

12. Ind.—^Kedey v. Petty, 54 N.E. 
798, 800, 163 Ind. 179. 

Iowa.—State v. Niehaus, 228 N.W. 
308, 310, 209 Iowa 533. 
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13. N.J.—^Bisehber^elr v. North 
American Acc. Ins. Co., 165 A. 295, 
11 N.J.Misc. 217. 

14. Wyo.—Wyodak Chemical Co. v. 
Board of Land Com'rs, 65 P.2d 
1103, 1105, 51 Wyo. 266. 

15. Mont.—^Parchen v. Chessman, 
164 P. 531, 532, 53 Mont. 430. 

54 C.J. p 380 note 41. 

16. N.Y.—Corpus Jhris quoted in 
Mitchnik V. Brennan, 286 N.Y.S. 
609, 611, 159 Misc. 287. 

N.C.—Dyer v. Bray, 180 S.E. 83, 208 
N.C. 248. 

64 C.J*. p 380 note 42. 

17. U.S.—Campbell River Timber 
Co. V. Vierhus, C.C.AWash., 86 F. 
2d 673, 675, 108 A.L.R. 763—Shel¬ 
don V. Mississippi Cottonseed Prod¬ 
ucts Co., C.C.A.Miss., 81 P.2d 169, 
171. 

Ga.—King v. Edel, 26 S.B.2d 365, 369. 
69 Ga.App. 607. 

54 C.J. p 381 note 59. 

18. N.C.—^Dyer v. Bray. 180 S.E. 83, 
208 N.C. 248—Grace v. Strickland, 
124 S.E. 856, 857, 188 N.C. 369, 35 
A.L.R. 1296. 

19. U.S.—Campbell River Timber 
Co. V. Vierhus, C.C.A.Wash., 86 P. 
2d 673, 676, 108 A.L.R. 763—Shel¬ 
don V. Mississippi Cottonseed Prod¬ 
ucts Co., C.C.A.Mi8S., 81 P.2d 169, 
171. 

Ga.— howry Nat. Bank v. Pickett, 50 
S.E. 396, 398. 122 Ga. 489—King 
V. Edel, 26 S.E.2d 365, 369, 69 Ga. 
App. 607. 

20. U.S.—Campbell River Timber 
Co. V. Vierhus, C.CA-Wash., 86 P. 
2d 673, 676, 108 A.L.R. 763—Shel¬ 
don V. Mississippi Cottonseed Prod¬ 
ucts Co., C.C.A.Miss., 81 P.2d 169, 
17L 

Ga—Lowry Nat. Bank v. Fickett, 50 
S.E. 396, 398. 122 Ga 489—King v. 
Edel. 26 S.E.2d 365, 369, 69 GaApp. 
607. 



BENEWAI^BENT 


as in a case where a widow gives her obligation in 
lien of the obligation of her deceased husband for 
the same amount but, if the obligation changes 
there can be no renewal because there can be no 
such thing as the reestablishment of an old obliga¬ 
tion by the creation of a new obligation different in 

character.22 

The word "renewal” is properly used with refer¬ 
ence to the confirmation of contracts of infants and 
of i>ersons of unsound mind.23 

It has been held that a ^^enewal,” as distinguished 
from a mere "extension,” is a separate and distinct 
contract,24 and the term may, but does not neces¬ 
sarily, contemplate the giving of a new lease as 
stated in Landlord and Tenant § 69. The word 
"renewal,” as used in the law of negotiable instru¬ 
ments, is defined in Bills and Notes § 263. 

"Renewal” has been held to be equivalent to, or 
synonymous with, "discount” see 26 C.J.S. p 1334 
note 29, and "extension” see 35 O.J.S. p 290 note 71, 
and it has been compared with, or distinguished 
from, "discount” see 26 C.J.S. p 1334 note 29, “ex¬ 
tension” see 35 C.J.S. p 290 note 73, “loan” see 54 
C.J.S. p 659 note 34, "reinstatement” see ante C.J.S. 
p 619 note 93, and “repair.”26 

RENOTTNCE. To make an affirmative declaiution 
of abandonment.26 “Renounce” has been held to be 
synonymous with "resign.”27 

The Negotiable Instruments Act § 122 provides 
that "The holder may expressly renounce his rights 
against any party to the instrument, before, at, or 
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after its maturity.” This section is treated in Bills 
and Notes § 474 

RENOVATE. To make as good as new; restore 
after deterioration; put in good condition; re¬ 
new; refresh; reinvigorate; to make thoroughly 
clean; purify.28 It has been held to be synonymous 
with "repair.”29 

As applied to brickwork, the word "renovate” 
means to restore the ordinary appearance of new 

brickwork.30 

RENOVATIONS. As applied to a building; the 
making new after decay, destruction, or impairment; 
the creating anew; the renewing materially; the 
restoring by replacing worn-out, unsafe, or dam¬ 
aged parts.3i It has been distinguished from "re- 

pairs.”32 

RENOWNED. Having renown; known for great 
deeds; famous.23 It has been held to be s 3 niony- 
mous with "notorious” see 66 C.J.S. p 679 note 50. 

RENT. The word "rent” is derived from the Latin 
"reditu3,”34 and has a well-defined significanee.35 
As a noun. In a strict sense the word "rent” is 
applicable only to compensation for the use of land 
and tenements corporeal, and is not applicable to 
compensation for the use of chattels, as stated in 
Landlord and Tenant § 464, and the term is defined 
in § 462 with reference to real property. 

In a nontechnical26 and popular^^ sense the term 
"rent” is applicable to the compensation paid for 
the use of any kind of property, movable or fixed,3 8 


Ind.—Sponhaur v. Malloy, 52 K.B. 
246, 247, 21 Ind.App. 287. 

21. U.S.—Campbell River Timber 
Co. V. Vierhus, C.C.A.Wash., 86 F. 
2d 673, 675, 108 A.L.R. 763—Shel¬ 
don V. Mississippi Cottonseed Prod¬ 
ucts Co., C.C.A.Miss., 81 P.2d 169, 
171. 

Ga.—^Lowry Kat. Bank v. Fickett, 60 
S.E. 396, 398, 122 Ga. 489—King v, 
Bdel, 26 S.R2d 365, 369, 69 Oa.App. 
607. 

Ind.—Sponhaur v. Malloy, 62 N.B. 
246, 247, 21 Ind.App. 287. 

22. U.S.—Campbell River Timber 
Co. V. Vierhus, C.C.A.Wash., 86 P. 
2d 673, 675, 108 A.I 1 .R. 768. 

Oa.—^Lowry Nat. Bank v. Fickett, 50 
S.B. 396, 398, 122 Ga. 489—King: v. 
Edel, 26 S.E.2d 365, 369, 69 Ga.App. 
607. 

2a. Iud.-^Minnich v. Darling, 36 N. 
SL 178, 175, 8 IndJ^pp. 539. 

24ti l^.S.—Proctor Coal Co. v. U. S. 

mdelity & Guaranty Co., C.C.Ga., 
vaA24 F. 424, 427. 

54 C.J. p 881 note 58. 


25. Iowa.—Woodbury Co. v. William 
Tackaberry Co., 148 N.W. 639, 641, 
166 Iowa 642. 

DistliictioxL stated. 

**‘Renewal,* as distinguished from 
‘repair,* is reconstruction of the en¬ 
tirety, meaning by the entirety not 
necessarily the whole subject-matter 
under discussion.”—W a 1 k e r v. 
Dwelle, 176 N.W. 967, 961, 187 Iowa 
1384. 

2e. N.J.—Continental Bank & Trust 
Co, of New York v. Pulton ReaUy 
Co„ 162 A. 660, 563, 10 N.J.Mi.c. 
1106. 

‘‘Waive and renounoe” are not 
words of conveyance, and when in¬ 
serted in a document which does not 
purport to be a conveyance are nbt 
sufficient to convey a title.—^Davis v. 
McGrew, 23 P, 41, 42, 82 Cal. 136. 

27. Del.—^Bigger v. Unemployment 
Compensation Commission, 46 A.2d 
137, 148, 4 Terry 274. 

28. New Standard D. 

Renovating butter see 12 C.J.S. p 

861 note 5.1. 


29. W.Va.—^Mozlngo v. Wellsburg 
Electric Light, Heat & Power Co., 
131 S.1J. 717* 718, 101 W.Va. 79. 

30. N.Y.—^Finney v. Bennett, 97 N. 
T.S. 291, 292, 49 Misc. 230. 

64 C.J. p 881 note 91. 

31> Mass.—William A. Doe Co. v^ 
Boston, 160 N.E. 262, 263, 262 Mass. 
458. 

32. Mass.—William A. Doe Ca v.. 
Boston, supra* 

33. New. Standard IX 

34. Bouvler L.D. 

54 C.J. p 382 note 8. 

‘‘Reditus** defined see ante C.J.S. P 
178 note 68. 

35. Tex.—Turner v. First Nat. Bank* 
Civ.App.* 234 S.W. 928. 

36. Conn.—Spector Motor Service v* 
Walsh, 61 A.2d 89, 104, 135 Conn* 

37. 

37. D.C.—^Davidge -v. Simmons, 2 6 ft 
P. 1018, 1019, 49 APP.D.a 398. 

38. D.C*—^Dftvidge Y, Simmons, su¬ 
pra. 
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RENT—RENTAL 


and thus may include money paid for the use of 
personalty,^® In its nontechnical sense the word 
^‘rent” may be generally defined as meaning com- 
pensation^O or return compensation for the use 
of property compensation for the use and en¬ 
joyment of the thing rented;^® consideration paid 
for the use or occupation of property a fcsed 
sum to be paid at certain times for the use of prop¬ 
erty;^® payment for the use of property, whether 
in money, merchandise, or service, at fixed intervals 
provided for by the agreement between the parties.^® 

As the term is employed in the discussion of prin¬ 
ciples of economics generally, rent is the periodic 
return for the privilege of use;^® a fixed: compensa¬ 
tion for a vested interest.^® 

The meaning of the word "rent” as used in con¬ 
nection with mineral leases is discussed in Mines 
and Minerals § 185; as used in gas and oil leases 
in Mines and Minerals § 213. For other references 
see the index to Mines and Minerals. 

Phrases employing the word "rent” as a noun are 
set out in the note.®® 

As a verb. According to its common and au¬ 
thorized use, the verb refers as well to the act of a 


lessee as to that of a lessor.®^ In the former con¬ 
nection, it means to take and hold for a considera¬ 
tion in the nature of rent;®^ to secure the posses¬ 
sion and use of a thing for a consideration or hire.®® 
In the latter, it means to grant the possession and 
enjoyment of for a consideration in the nature of 
rent;®^ to grant the rights to occupy lands, paying 
a certain sum therefor.®® 

It is also defined as meaning to lease;®® to let;®^ 
to let out.®® 

Renting, A word applied indiscriminately to both 
parties to the transaction;®® and in a loose way the 
term may be used for ‘hiring.”®® 

Rented, A term which refers as well to the act 
of a lessee as to that of the lessor,®^ and which, 
aside from any qualification by the context, natural¬ 
ly means that the tenant has the exclusive possession 
for the time.®® 

RBNTA&E. Rent.®® 

RENTAL. The word "rental” is said to be corrupted 
from "rent-roll,” and in English law signifies a roll 
on which the rents of a manor are registered or set 
down, and by which the lord^s bailiff collects them. 


39. Conn.—Spector Motor Service v. 
Walsh, 61 A.2d 89, 104, 185 Conn. 
37. 

40. N.T.—^In re Perlmutter*s Will, 
982 N.Y.S. 282, 288, 156 Misc. 671. 

54 C.J. p 382 note 7. 

41. N.T.—^In re Perlmutter’s Will, 
suprcu 

54 C.J. p 882 note 8. 

42. N.T.—Pollack V. Seidman, 82 N. 
Y.S.2d 616, 621. 

64 C.J. p S82 note 12. 

-43. La.—Shepard Realty Co. v. Unit¬ 
ed Shoe Stores Co., 190 So. 383, 
388, 193 La. 211. 

44. Mass.—Whitingr Paper Co. v. 
Holyoke Water Power Co., 177 N. 
E. 574, 576, 276 Mass. 386. 

45. N.Y.—140 West 69th St. Corp. 
V. Simis, 61 N.Y.S.2d 648, 550, 186 
Misc. 342. 

Similarly defined 

Rent is a fixed sum, or property 
amountinsT to a fixed sum, to be paid 
at stated times for the use of prop¬ 
erty.—^M. B. Blatt Co. V. U. S., Ct. 
Cl., 69 S.Ct. 186, 189, 805 U.S. 267, 83 
L.Ed. 167. 

46. m.—Skinner v. Northern Trust 
Co.,'8 N.E.2d 748, 290 HLApp. 607. 

Similarly defined 

' Rent' is a compensation for the 
right to use property which is fixed 
,and certain in amount and payable 
-periodically ov^r a fixed period re¬ 
gardless of the ^^tent of use of 
- property.—Logan Coal & Timhei 


Ass’n V. Helvering, C.CA.8, 122 P.2d 
848, 850. 

47. N.Y.—^Rochester v. Rochester 
Gas, etc., Corp.. 184 N.B. 828, 832, 
233 N.Y. 39. 

48. N.Y.—^Rochester v. Rochester 
Gas, etc., Corp., supra. 

49. N.Y.—Sancourt Realty Corp. v. 
Dowling, 222 N.Y.S. 288, 289, 220 
App.Dlv. 660. 

50. Phrases 

(1) **Reasonahle rent** see Land¬ 
lord and Tenant § 462. 

(2) ‘Tlents and profits,** and 
"rents, issues, and profits*' see Land¬ 
lord and Tenant $ 464. 

(3) **Rent service," "rent charge,” 
and "rent seek" see Landlord and 
Tenant S 462, and the index to the 
title Ground Rents. 

i (4) "Sleeping rent” see Mines and 
Minerals § 185. 

(5) Other phrases as to which 
more recent adjudications have not 
been found see 54 C.J. p 385 notes 
80-98. 

51. WIs.—Gray v. La Fa.yette Coun¬ 
ty, 27 N.W. 311, 312, 65 Wis. 667. 

54 C.J. P 885 note 99. 

59. N.Y.—Musewald v. Seeker, 101 
N.Y.S. 287, 288, 51 Misc. 366. 

53. N.C.—^Roadbuilders* Hauling Co. 
V. Constitution Indemnity Co. of 
Philadelphia, 163 S.E. 887, 838, 165 
S.C. 363. 


54- N.Y.—^Musewald v. Seeker, 101 
N.Y.S. 287, 288, 61 Misc. 365. 

56- Ill.—Cox V. Snyder, 241 llhApp. 
471, 474. 

N.Y.—Rouse v. Catsklll, etc., Steam¬ 
boat Co., IS N.Y.S. 126, 128, 69 
Hun 80. 

56. Tex—Turner v. First Nat. Bank, 
Civ.App., 234 S.W. 928. 

64 C.J. p 886 note 5. 

67. Ont.—Daugherty v. Armaly, 49 
OntL. 310, 19 Ont.W.N. 673, 58 
Dom.L.R. 380, 382. 

64 C.jr. p 386 note 6. 

58. Tex.—^Turner v. First Nat, Bank, 
Civ.App.. 234 S.W. 928. 

59. N.Y.—^Musewald v. Seeker, 101 
N.Y.S. 287, 61 Misc. 366. 

Phrases employing the word "rent¬ 
ing” and as to which more recent 
adjudications have not been found 
see 64 C.J. p 386 notes 16, 16. 

60- N.Y.—Rouse v. Catsklll, etc., 
Steamboat Co., 13 N.Y.S. 126, 128, 
69 Hun 80, 83. 

61. Wis.—Gray v. La Fayette Coun¬ 
ty, 27 N.W. 311, 312, 65 Wis. 567. 
Phrases employing the word "rent¬ 
ed** and as to which more recent ad¬ 
judications have not been found see 
54 C.J. p 386 notes 10, 11. 

62. Conn.—Noyes v. Stillman, 24 

Conn. 15, 24. > * ' 

S3. Black L.D- 
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RENTAL—RENTER 


It contains the lands and tenements let to each 
tenant, the names of the tenants^ and other par¬ 
ticulars. 6*^ 

In the United States the term, frequently em¬ 
ployed in the plural, has a clear and definite mean¬ 
ing,o® signifying payments received i)eriodically for 
the use of property,6® especially real proi)erty;®^ a 
charge for the use of property pay for the use 
of property;69 a sum total of rents.70 In its ordi¬ 
nary sense, it must be taken as implying a fixed sum, 
or property amounting to a fixed sum, to be paid at 
stated times for the use of property.^^ It does not 
depend on the particular use made of the property 
by the lessee^^ qj> on the amount or extent of such 
use.^9 ^^ental” has been distinguished from 
‘‘tax.”74 

The meaning of the word ^^rental” as used with 
reference to patented devices is treated in Patents 
§ 258 a. 

Rental value. The words are said to be of very 
general and technical meaning,^® and, as applied to 
personalty, mean the hire of,7 6 the revenue from,77 
or the value of the use of,78 it. 

As applied to real estate, it is the value of the 
use79 of the land for any purpose for which it is 
adapted in the hands of a prudent and discreet oc¬ 
cupant on a judicious system of husbandry ;89 that 


amount which, in the ordinary course of business, 
the premises would bringSi or for which they could 
be rented,82 or the value, as ascertained by proof of 
what the premises would rent for,83 and not the 
probable profit which might accrue,84 although it is 
said that it must depend on, and be measured by, 
the extent of the profits.85 

As used in measuring damages, "rental value^^ is 
deemed to be the equivalent of "actual damage" in 
its legal signification.85 

Other phrases employing the word ^‘rental" are 
set out in the note.87 

EENTE. In French law, the annual return which 
represents the revenue of a capital or of an im¬ 
movable alienated. The constitution of "rente" is 
a contract by which one of the parties lends to the 
other a capital which he agrees not to recall, in 
consideration of the borrower’s paying an annual 
interest. It is this interest which is called "rente" 
and the word is therefore nearly synonymous with 
the English "annuity."88 

^Tlentes" is the term applied to the French gov¬ 
ernment funds, and "rentier" to a fund holder or 
other person having an income from personal prop- 
erty.89 

EEiNTEE. A tenant.®® 


G4. Black Ir.l>. 

65. N.Y.—^Priedbar Realty Corp. v. 
Sanford. 198 N.T.S. 38. 39, 119 
Misc. 621. 

66 . N.T.—Friedbar Realty Corp. v. 
Sanford, supra. 

67. N.T.—Friedbar Realty Corp. v. 
Sanford, supra. 

68 . U.S.—City of St. Louis v. West¬ 
ern Union Tel. Co., Mo,, 18 S.Ct. 
486, 487, 148 U.S. 92. 37 L.Ed. 380. 

54 C.J. p 386 note 25. 

68 . U.S.—^Landreth v. U. S.. D.C. 
Tex., 70 F.Supp. 991. 994. 

70. Neb.—Fremont, etc., R. Co. v. 
Bates. 68 N.W. 959, 963, 40 Neb. 
38L 

71. U.S.—Duffy V. Central R. Co. of 
New Jersey. N.J., 46 S.Ct 429. 431, 
268 U.S. 66, 63, 69 LEd. 846— 
Frank & Seder Co. v. Commissioner 
of Internal Revenue. 44 F.2d 147, 
148. 

72- N.T.—Friedbar Realty Corp. v. 
Sanford. 198 N.T.S, 38. 89. 119 
Misc. 621. 

78. U.S.—Western Union Tel. Co. v. 
American Bell Tel. Co., Majss., 126 
F. 342, 849, 66 C.C.A 220. 

54 O.J. p 386 note 34. 

7^ U.S.—City of St Louis v. West¬ 
ern Union Tel. Co.. Mo., 18 S.Ct 


485, 487. 148 U.S. 92. 98, 37 L.Ed. 
380. 

75. S.C.—^Lester v. Pox Film Corp., 
104 S.B, 178, 179, 114 S.C. 633. 

76. Md.—Wood v. State, 5 A 476, 
478, 66 Md. 61. 

77- S,C.—Lester v. Pox Film Corp., 
104 S.E. 178, 179, 114 S.C. 633. 

54 C.J. p 387 note 62. 

78. Md.—^Maryland Ice Co. v. Arc¬ 
tic Ice Mach. Mf&. Co.. 29 A 69. 
70. 79 Md. 103, 106. 

54 C.J. p 387 note 63. 

79. Minn,—Nelson v. Minneapolis, 
etc., R. Co., 42 N.W. 788, 789, 41 
Minn. 131. 

64 C.J. p 387 note 54. 

80. Minn.—^Ford Motor Co. v. Min¬ 
neapolis, 179 N.W. 907, 909, 147 
Minn. 211. 

64 C.J. p 387 note 65. 

81. Iowa.—^Lelck v. Tritz, 62 N.W. 
866 . 856, 94 Iowa 322. 

82. Iowa.—^Leick v. Tritz, supra. 

54 C.J. p 387 note 67. 

83. N.C.—^Brewington v. Loughran, 
112 S.E. 267, 260. 188 N.C. 658. 28 
AL.R. 1643. 

54 C.J. p 387 note 68. 

84. Ark.—^Reeves v. Romines, 201 
S.W. 822, 132 Ark. 699. 

64 C.J. p 387 note 69. 

1168 


85. Vt.—Capital Garage Co. v. {Pow¬ 
ell, 127 A 375, 378, 98 Vt 80S. 

64 C.J. p 388 note 60. 

86 . Iowa.—^Leick v. Tritz, 62 N.W. 
856, 866, 94 Iowa 322, 325. 

87. Phrases 

(1) “Rental agent'* see 8 C.J.S. p 
346 note 84.1. 

(2) “Rental charge** compared 
with, or distinguished from, “fare** 
see 35 C.J.S. p 745 note 43. 

(3) “Rental rights;’* in OEJnglish 
law, a species of lease usually 
granted at a low rent and for life, 
and tenants under such leases were 
called “rentalers,** or “kindly ten¬ 
ants.**—^Black L.D. 

(4) Additional phrases employing 
the words **rental** or **rentals“ and 
as to which more recent adjudica¬ 
tions have not been found see 64 O. 
J. p 387 notes 39-43, p 388 notes 63- 
67. 

88 . Black L.D. 

Rente constitute see Annuities S 1 h 
(3). 

Rente foncitre see Ground Rents S 2. 

89. Black L.D. 

90. Tex.—^Turner v. First Nat. Bank, 
CivApp., 234 S.W. 928. 
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BENT INSURANCE—REPAIR 


Bi!BNT INSX7RANG£. Defined see Lisuxaiice § 4.1 . 
For other specific references see the index to the title 
Insurance. 

RENXJNClA.TIOhr. At common law ^^renunciation” 
was a word of art, and was of importance when 
realty and title thereto were involved.^^ In general 
it means the act of giving up a right the act 
of renouncing or giving up some thing possessed 
the giving up of a right the legal act by which a 
person abandons a right acquired, but without 
transferring it to another. •pjjg term imports a 
gratuitous abandonment or giving up of a right 
an express waiver without consideration an<i it 
is said not to import a release or discharge for a 
valuable eonsideration.98 

The word ^^enunciation” is sometimes used in the 
sense of dereliction.^^ 

^^Renunciation” has been held to be synon 3 nnous 
with "relinquishment” see ante 901 note 7. 

The word "renunciation” is treated in various 
connections throughout this work; with reference to 
contractual obligations generally see Contracts § 
472, and in connection with the Negotiable Instru¬ 
ments Act see Bills and Notes § 474. Renuncia¬ 
tion of a tendered appointment as executor see 
Executors and Administrators § 29; as trustee see 
the C.J.S. title Trusts § 61, also 65 C.J. p 314 note 
53-p 318 note 18. 

Renunciation of property passing under the laws 


of intestate succession is discussed in Descent and 
Distribution § 64, and property passing by way of 
testamentary disposition is treated in the C.J.S. title 
Wills § 1151, also 69 C.J. p 974 note 76-p 976 note 
8. Renunciation by the beneficiary of a testamenta¬ 
ry trust is discussed in Wills § 1047, also 69 C.J. 
p 810 notes 36-38. 

RENVOI. The doctrine of renvoi is discussed in 
Conflict of Laws § 7. 

REO. In Spanish law, the defendant, in either a 
civil or a criminal proceeding,i in contradistinction 
to the plaintiff or "aetor.”^ 

REORGANIZATION. The act or process of or¬ 
ganizing again or anew.3 

Corporate reorganizations are discussed generally 
in Corporations § 1578, and more specifically in 
various other titles throughout this work. Reference 
is made to the indexes to the titles Bankruptcy, 
Banks and Banking, Insurance, and Internal Rev¬ 
enue. See also Joint Stock Companies § 54^ and 
Railroads §§ 339-342. 

REPAIR. The word is plain, unambiguous,^ and not 
technical,^ and is to be taken as used in its ordmary 
sense,^ and should not be given a technical or 
strained interpretation.^ While it has been said that 
the term is incapable of exact definition,^ and there 
are some varying shades of difference in the general 
definitions,® the courts have generally adopted the 
commonly accepted meaning of the word as defined 


91. N.T.—^In re Wilson's Estate, 83 
N.E.3d 862, 854, 298 N.T. 398. 

92. Ely.—Corpus JTiixis unoted in 
Gannon v. Bronston, 66 S.W.2d 858, 
362, 246 Ely. 612, 86 A.L.R. 324. 

Md.—Whitcomb v. National Exch. i 
Bank, 91 A. 689, 690, 123 Md. 612. 

N.Y.—^In re Wilson's Estate, 88 N. 
E.2d 862, 864, 298 N.Y. 398. 

93. E2y.—Corpus Juris quoted in. 

Gannon v. Bronston, 65 S.W.2d 368, 
362, 246 B:y. 612, 86 A.L.R. 324. 

Md.—Whitcomb v. National Exch. 
Bank, 91 A. 689, 690, 123 Md. 612. 

94. Ky. —Corpus Jnrls quoted in 

Gannon v. Bronston, 65 S.W.2d 358, 
362, 246 E:y. 612, 86 A.L.H. 824. | 

N.T.—CoddinsT v. Newman, 3 Thomps. 
& a 364, 365. 

95. Ky.—Corpus Juris quoted in 

Gannon v. Bronston, 56 S.W.2d 868, 
362, 246 Ky. 612, 86 A.LuR. 324. 

64 C.J. p 892 note 8. 

96. Fla.—Corpus Jnrls quoted in 

In re Slawson’s Estate, 41 So.2d 
324, 328. 

Ky.—Corpus Juris quoted in Gannon 
T6 C.J.S.—74 


V. Bronston, 65 S.W.2d 368, 862, 
246 Ky. 612, 86 A.L>.B. 824. 

Mo.—^English v. Evans, App., 167 S. 

W. 2d 793, 796—Nelson v. Hudson, 
299 S.W. nil, 1113, 221 Mo.App. 
211 . 

97. Fla.—Corpus Juris quoted in 
In re Slawson's Estate, 41 So. 2d 
324, 328. 

Ky.—Corpus Juris quoted in Gannon 

V. Bronston, 56 S.W.2d 358, 362, 
246 Ky. 612, 86 A.1..R. 324. 

64 C,J. p 392 note 10. 

98. Ky.—Corpus Juris quoted in 
Gannon v. Bronston, 66 S.W.2d 368, 
862, 246 Ky. 612, 86 A,L.R. 324. 

Mo.—^English v. Evans, App., 167 S. 

W, 2d 793, 795. 

64 C.J. p 392 note 11. 

99. XJ.S.—The No. 105, C.C.A.Fla., 
97 F.2d 426, 426. 

“Dereliction" defined see 26 C.J.S. 
p 980 notes 36-38. 

1. Escriche Diccionario. 

2. Escriche Diccionario. 


Halsted Street State Bank, 14 N.B. 
2d 872, 877, 295 Ill.App. 193. 

4. Mich.—^Attorney General v. Mont¬ 
calm County, 104 N.W. 792, 795, 141 
Mich. 590. 

54 C.J. p 396 note 84. 

5. XJ.S.—^Heart of America Dumber 
Co. V. Belove, C.C.A.M 0 ., Ill F.2d 
635, 639. 

Wyo.—^Puchs V. Goe, 163 P.2d 783, 
797, 62 Wyo. 134, 166 A.L.R. 1329. 

64 C.jr. p 393 note 33, p 396 note 85. 

6. ILL—State ex rel. Walsh v. 
White, 18 A. 179, 180, 16 ILD 691. 

64 C.J. p 396 note 86. 

7. U.S.—^Heart of America Lumber 
Co. V. Belove, C.C.A.M 0 ., Ill F.2d 
535, 539. 

Wyo.—^Fuchs v. Goe, 163 P.2d 783, 
797, 62 Wyo. 184, 166 A.L.R. 1829. 

64 C.J. p 894 note 33. 

8. Ohio.—^Zywiczynski v. Zsrwiczyn- 
ski, 80 N.E.2d 807, 809, 82 Ohio 
App. 96. 

9. U.S.—^American Bonding Co. of 
Baltimore v. City of Ottumwa, 
Iowa, 137 F. 572, 679, 70 C.CAl. 270. 


3 ; Ill.—People ex reL Barrett v. 
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T)y the lexicographers.^® It is often used in the 

The word ^^repair*^ involves the idea of something 
preexisting,and presupposes something in exist¬ 
ence to be repairedi2 or the existence of the thing 
to be repaired.!^ The term contemplates an existing 
struetureis or thingi® which has become imperfectly 
by reason of the action of the elements or other¬ 
wise ;12 that is, something the condition of which 
has been affected by decay, waste, injury, or partial 
destraction.1® 

The word ^^repair” relates to the preservation of 
property in its original condition,^® and commonly 
embraces rebuilding^! and restoration,^^ and, in ad¬ 
dition, renovation or renewal by any process of 
making good, strengthening, supplying, or mend- 


ingj^S and it implies the doing of work again, or 
redoing some work found defective, or which has 
become defective from use and is in need of doing 
over again.24 The term does not carry the con¬ 
notation that a new thing should be made,25 and 
in no sense does it mean to create a distinct en- 
tity,25 but ordinarily it contemplates only a restora¬ 
tion to the originally existing condition,27 as near 
as may be.28 Thus, under authority to repair there 
can be no enlargement and improvement except in 
so far as the work of repairir^ necessarily enlarges 
and improves;29 but in practical conduct a repair 
very often results in a betterment or improvement 
as compared with the original condition.®® 

Set out in the note are examples of what the 
words "repair’^ and ‘^repairs^^ have been held to in¬ 
clude®! and examples of what the words “repair^^ 


10- W.Va.—^Mozingro v. Wellsburg 
Slectnc Light. Heat & Power Co., 
181 S.B. 717, 718, 101 W.Va. 79. 

11 . Ark.—Ck)llison v. Curtner, 216 S. 
W. 1059. 1061, 141 Ark. 122, 8 A 
L,R. 760. 

12. Tez.—Corpus Jtirls quoted in 
White V. Perkins, Civ.App., 65 S.W. 
2d 423, 425. 

S4 C.J. p 295 note 68. 

13. U.S,—Heart of America Lum¬ 
ber Co. V. Belove, C.C.AMo., Ill 
P.2d 535, 539. 

Tex.—CorpuB Juris quoted in White 

V. Perkins, Civ.App., 65 S.W’.2d 
423, 428. 

54 C.J. p 395 note 69. 

14. Tex.—Corpus Juris guoted in 
White V. Perkins, Ciy.App., 65 S. 

W. 2d 423, 425. 

54 C.J. p 395 note 70. 

15. U.S.—^U. S. V. Admiral Oriental 
Line, 18 C.C.P.A (Customs) 187, 
141. 

Ga.—Childers v. Speer, 12 S.B,2d 489, 
440, 63 GaApp. 848. 

S.C.—Jackson v. City of Columbia, 
177 S.B. 168. 160, 174 S.C. 208.' 

64 C.J. p 395 note 68 [b]. 

13. Ga.—Childers v. Speer, 12 S.B.2d 

439, 440. 63 Ga.App. 848. 

S.C.—^Jackson v. City of Columbia, 
177 S.B. 158, 160, 174 S.C. 208. 

17. U.S.—U. S. V. Admiral Oriental 
Line, 18 C.C.P. A (Customs) 137, 
141. 

Ga.—Childers v. Speer, 12 S.B.2d 439, 

440, 68 Ga.App. 848. 

S,C .—Jackson v. City of Columbia, 
177 S.B. 168, 160, 174 S.C. 208. 

64 C.J. p 395 note 68 [b]. 

IB. U.S.—U. S. V. Admiral Oriental 
Line, 18 C.O.P. A (Customs) 137, 

54 C.X p 896 note 68 Cb]. 

19.'^Tez.—^Corpus Juris quoted in 


White V. Perkins, Clv.App., 65 S.W. 
2d 423, 425. 

54 C.J. p 395 note 68. 

Similarly expressed 

(1) A repair is merely correcting 
the damage done, sometimes by ac¬ 
cident or fire or other causes, but 
more often due to the ravages of 
time and the deterioriation resulting 
from wear and tear, by substituting 
for the damaged, decayed, or worn- 
out parts, new materia], usually sim¬ 
ilar to that replaced, and so restor¬ 
ing the structure to its original 
sound condition.—Boston & A R. Co. 
V. Department of (Public Utilities, 61 
N.B.2d 445, 447, 814 Mass. 634. 

(2) ''Bepair” presupposes a defect, 
imperfection, or deterioration in the 
thing to be repaired.—^Babbs v. 
Bury, 175 S.B. 100, 101, 206 N.C. 679. 
80. Chlo.—^Zywiczynski v, Zywiczyn- 

skl, 80 lSr.B.2d 807, 809, 82 Chio 
App. 96. 

21. Ind.—State v. Gibson County, 
80 Ind. 478, 481, 41 Am.K. 821. 

54 C.J. p 396 note 90. 

Rebuilding as constituting a repair 
see Rebuild 75 O.J.S. p 640 note 38. 

22. Md.—^Boyer v. Pennsylvania R. 
Co., 159 A 909, 911, 162 Md. 328. 

23. Md.—^Boyer v. Pennsylvania R. 
Co., suprau 

84k U.S,—^Lynch v. Bmbry-Riddle 
Co., D.C.Fla, 63 F.Supp. 992, 996. 
Any upkeep is repair.—^Bell House 
V. Wilkins, 129 S.B. 797, 34 (3a.App. 
285. 

25. Mich.—Attorney General v. 
Montcalm County, 104 N.W. 792, 
794, 141 Mich. 690. 

54 C.J. p 398 note 38. 

Ordinary oonatruotion 
“If a carpenter contracts to repair 
a house, or a mason a chimney, the 
ordinary construction of these con¬ 
tracts woidd not be that these par¬ 
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ties had agreed to build a new house 
or a new chimney.” 

U.S.—^Heart of America Lumber Co. 

V. Belove, C.C.AMo., Ill P.2d 535. 
639. 

Neb.—Wattles v. South Omaha Ice & 
Coal Co.. 69 N.W. 786, 787, 60 Neb. 
251, 61 Am.S.R. 554, 36 L.R.A 424. 

26. Pa.—^Lehigh Valley R. Co. v. 
Buggies, 6 Pa.Dist. & Co. 53, 66. 

27. U.S.—Allegheny County, Pa., v. 
Maryland Casualty Co., D.C.Pa., 42 
F.Supp. 672, 676. 

Ga.—Childers v. Speer, 12 S.E.2d 439, 
440, 63 Ga.App. 848. 

Miss.—Gulf M. & N. R. Co. v. Mad¬ 
den, 200 So. 119, 122, 190 Miss. 874. 
SlmilazOy expressed 
“ ‘Repair* relates to the restoration 
of an existing condition.”—^Matter of 
Board of Public Works, 39 N.E. 387, 
388, 144 N.Y. 440. 

28. Ga..—Childers v. Speer, 12 S.B. 
2d 489, 440, 63 GeuApp. 848. 

29. Tex.—Corpus Jorls quoted in 
White V. Perkins, Civ.APP., 65 S. 

W. 2d 423, 428. 

54 C.J. p 395 note 75 [b]. 

30. Miss.—Gulf M. & N. R. Co. v. 
Madden, 200 So. 119, 122, 190 Miss. 
874. 

Improvement as including repairs 
see Improvements S 1. 

31. Eeld repair or repairs 

(1) Removal of sand from dr^n- 
age ditch.-^Haugen v. Humboldt-Kos- 
suth Joint Drainage Dist. No. 2, 1 
N.W.2d 242, 256, 281 Iowa 288. 

(2) Rerooflng of house,—^Berry v. 
of Atlanta, 43 S.B.2d 191, 196, 

76 Ga.App. 273. 

(3) Replacing elevator rope.— 
Grooch-Bdenton Hardware Co. v. 
Long, 69 S.W.2d 264, 268, 17 Tenn. 
App. 681. 

(4) Replacing worn-out furnace.— 
Zywiczsmskl v. Zywlczynskl, 80 N.B. 
2d 807, 809, 82 Ohio App. 96. 
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and ‘^repairs” have been held not to include.^^ For 
other examples see 64 €. J. p 396 notes 81, 82. 

The word ‘^repair^^ is treated in various connec¬ 
tions throughout this work, particular reference be¬ 
ing made to the index to the title Landlord and Ten¬ 
ant. The repair of streets and highways is treated 
generally in the titles Highways and Municipal 
Coi-porations, see the index to the title Highways 
sub verbo ^‘Construction, improvement and repair,^' 
and the index to the title Municipal Corporations 
sub verbo “Streets or other public ways.” Street 
railway corporations are sometimes required to re¬ 
pair streets and this duty is discussed in the C.J.S. 
title Street Railroads §f 111-128, also 60 C.J. p 
264 note 62 p 297 note 97. 

By statute it is provided in at least one jurisdic¬ 
tion as a fundamental law of tort that every act 
causing damage to another obliges him by whose 
fault it happened to repair it, and the word “re¬ 
pair,” as used in this connection is construed in 
Damages § 3. 

In order to determine whether recovery for injury 
may be had under the Federal Employers’ Liability 
Act of 1908, 45 TJ.S.C.A. § 51 et seq, it frequently 


is necessary to ascertain whether the work being 
done at the time of injury constituted original con¬ 
struction of instrumentalities of interstate com¬ 
merce or repair of such instrumentalities, and this 
subject is treated in Commerce § 51 g. 

What constitutes “repair” rather than “recon¬ 
struction” of a patented device so as not to amount 
to infringement of the patent is treated in Patents 
§ 287. 

For other particular uses and specific applications: 
of the term consult the Descriptive-Word Index. 

As a noun. The act of repairing;^^ the process 
of repairing;34 mending;35 mendmg of the waste 
or decay;36 reparation;37 replacing of injured or 
damaged parts;33 supply of loss;33 making good 
defects, however caused, by something short of re¬ 
placement or reconstruction;^® restoration after 

decay,4i dilapidation,^2 injury,^3 loss,^^ partial 

destruction,45 or waste.^3 

The noun “repair” is further defined as meaning 
restoration,47 or state of being restored,^® to a 
sound or good state after decay, waste, injury, or 
partial destruction ;49 restoration by renewal or 
replacement of subsidiary parts of a whole;®® res- 


(6) Straightening, dredging and 
diking of creek so as to prevent 
flooding.—^Hogue v. Monona-Harrison 
Drainage Dist.. 296 N.W. 204, 208, 
229 Iowa 1151. 

32. Held not repair or repi^ 

(1) Adding second story and pro¬ 
viding new school rooms in existing 
school building. 

R.I.—Murphy v. DuflCy, 124 A. 103, 
105, 46 R.I. 210. 

Tex.—Corpus Jtirls anoted in White 
V. Perkins, Clv.App.. 66 S.W.2d 428, 
428. 

(2) Altering a gate so it would 
swing inward rather than outward.— 
Knight V. Poster, 79 S.B. 614, 163 N. 
C. 329. 

(3) Building practically a new 
bridge.—Platte County v. Butler 
County, 136 N.W. 489, 440, 91 Neb. 
132. 

(4) Tightening of nuts on a loco¬ 
motive.—People V. Middletown & XJ. 
R. Co., 8 N.T.S.2d 193, 196, 169 Misc. 
773. 

33. U.S,—Garland v. Samson, Minn., 
237 P. 31, 36, 160 C.C.A. 233. 

Ark.—Collison v. Curtner, 216 S.W. 
1059, 1061, 141 Ark. 122, 8 A.D.R 
760. 

34 . XJ.S.—IT. S. V. Admiral Oriental 
Line, 18 C.C.P. A. (Customs) 137, 
141—B. B. Kelly & Co. v. U. S., 
17 C.C.PwA.(Customs) 30, 32. 

35. U.S.—Garland v. Samson, Minn, 
237 P. 31, 36, 160 O.C.A. 233. 

64 C.J. P 394 note 87. 


36. Mass.—^Perry v. J. L. Mott Iron 
Works Co., 93 N.B. 798, 799, 207 
Mass. 501. 

54 C.J. p 394 note 38. 

37. U.S.—U. S. V. Admiral Oriental 
Line, 18 C.C.P.A. (Customs) 137, 141 
—B. E. Kelly & Co. v. U. S., 17 C.C. 
P.A, (Customs) 30, 32. 

54 C.J. p 394 note 39. 

38. U.S.—^The Harvard, D.CJ^.T., 

270 P. 668. 670. 

39. U.S.—U, S. V. Admiral Oriental 
Lines, IS C.C.P.A.(Customs) 137, 
141—B. B. Kelly & Co. v. U. S., 17 
C.C.P.A.(Customs) 30, 32. 

54 C.J. p 395 note 57. 

40. Minn.—^Duluth v. Duluth St. R 
Co,, 215 N.W. 69, 70. 171 Minn. 
187. 

41. U.S.—U. S. V. Admiral Oriental 
Line, 18 C.C.P, A. (Customs) 137. 
141—B. E. Kelly & Co. v, U. S., 17 
C.C.P.A. (Customs) 30, 32. 

Ga.—^Midtown Chain Hotels Co. v. 
Bender, 49 S.B.2d 779, 783, 77 Ga. 
App. 723. 

64 aj. P 394 note 41. 

42. Colo.—^Plnding v. Ocean Acc. & 
Guarantee Corp., 177 P. 142, 144, 
66 Colo. 332. 

54 C.J. p 394 note 42. 

43. U.S.—^U. S. V. Admiral Oriental 
Line, 18 C.C.P. A. (Customs) 137, 
141—E. B. Kelly & Co. v. U. S., 17 
C.C.P.A. (Customs) 30, 32. 

Ga—^Midtown Chain Hotels Co. v. 
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Bender, 49 S.B.2d 779, 783, 77 Ga. 
App. 728. 

64 C.J. p 394 note 43. 

44. N.T.—Grady v. National Con¬ 
duit etc., Co., 138 N.T.S. 649, 563, 
163 App.Div. 401. 

45. U.S.—^U. S. V. Admiral Oriental 

Line, 18 C.C.P.A.( Customs) 137, 

141—B. B. Kelly & Co. v. U. S., 17 
C.C.P.A. (Customs) 30, 32. 

Ga.—^Midtown Chain Hotels Co. v. 
Bender. 49 S.E.2d 779, 783, 77 Ga. 
App. 723. 

54 C.J. p 394 note 45. 

46. U.S.—U. S. V. Admiral Oriental 

Line. 18 C.C.P.A.( Customs) 137, 

141—B. B. Kelly & Co. v. U. S.^ 17 
C.C.P.A. (Customs) 30, 32. 

Ill.—^Hacken v. Isenberg, 124 N.E.. 
306, 309, 288 Ill. 589. 

47. N.T.—^Allen v. Oscar Q. Murray 

R. Employes Ben. Fund, 182 N.T* 

S. 369, 372, 112 Misc. 156. 

64 C.J. p 394 note 53. 

48. U.S.—Garland v. Samson, Minn.,. 
237 P. 31, 36, 160 C.C.A. 233. 

Ark.—Collison v. Curtner, 216 S.W. 
1059, 1061, 141 Ark. 122, 8 A.D.R* 
760. 

49. N.T.—Harbor, etc.. Bldg., etc.^ 
Assoc. V. Employers' Liability As- 
sur. Corp., 140 N.T.S. 717, 719, 79 
Misc, 150. 

54 CJr. p 395 note 56. 

50. Iowa—Woodbury Co. v. William 
Tackaberry Co., 148 N.W. 639, 64L 
166 Iowa 642. 

I 54 C.J. p 394 note 47. 
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toration of sometliiiig already defective from use and 
decay restoration to a sound, good, or complete 
state after decay, injury, dilapidation, or partial 
destruction;52 restoration to the original condition 
as nearly as possible; 53 restoration to a sound state 
of what had gone into partial decay or dilapidation, 
or bettering what had been destroyed in part.®^ 

‘‘Repair^’ may also mean an instance or result of 
such restoration;55 or it may mean the condition 
after repairing;56 condition after use, especially, 
good condition;57 good or sound condition kept up 
by reimiring as required ;58 so that to say that a 
thing is “in repair’' would mean that it is in a good 
condition with respect to soundness.® 3 

Sometimes the word “repairs” signifies articles 


used to replace others which are worn out or un¬ 
satisfactory,5 3 as well as repairs in the sense of 
patchwork on decayed or worn parts of a build¬ 
ing.®^ 

As a verb. As it is ordinarily understood® 3 or 
used,®3 the verb “repair” is defined as meaning to 
add to;®^ to amend;®® to maintain;®® to make 
good,®*^ refit,®® renew,®® an existing thing.*^® 

It is further defined as meaning to mend;7i to 
remake;*^® to make over;*^® to make rightto 
make whole;'^5 to renovate;"^® to replaoe;*^^ to 

remedy ;78 to heal.^® 

The verb “repair” is also frequently defined as 
meaning to restore;®® to restore to a sound or 


51. Mo.—Seaboard Nat. Bank v. 
Woesten, 48 S.W. 939, 944, 147 Mo. 
467, 48 L.R.A. 279. 

52. N.T.—Grady v. National Con¬ 
duit, etc., Co., 138 N.T.S. 549, 653. 
163 App.Div. 401. 

54 C.J. p 394 note 52. 

53. N.C.—^Babbs v. Bury, 176 S.E. 
100, 101, 206 N.C. 679. 

54. Colo.—^Findingr v. Ocean Acc. & 
Guarantee Corp., 177 P. 142, 143, 
65 Colo. 332. 

54 C.J. p 395 note 56. 

55. Ark.—Collison v. Curtner, 216 S. 
W. 1059, 1061, 141 Ark. 122, 8 A 
L.R. 760. 

56. U.S.--TT. S. V. Admiral Oriental 
Line, 18 C.C.P.A (Customs) 137, 
141—B. B. Kelly & Co. v. U. S., 17 
C.C P. A (Customs) 30, 32. 

Ark.—Collison v. Curtner, 216 S.W. 
1059, 1061, 141 Ark. 122, 8 AL.R. 
760. 

57. XJ.S.— V. S. V. Admiral Oriental 
Line, 18 C.C.P. A (Customs) 137, 
141—E. E. Kelly & Co. v. U. S., 17 
C.C-P. A (Customs) 30, 32. 

Ark,—Collison v. Curtner, 216 S.W. 
1059, 1061, 141 Ark. 122, 8 AL.R. 
760. 

58. N.Y.—^Allen v. Oscar G. Murray 

R. Employes Ben. Fund, 182 N.Y. 

S. 369, 372, 112 Misc. 166. 

59. Tex.—^Mogren v. Goetze, Civ. 
App., 71 S.W.2d 950. 

60. Mo.—^Elliott & Barry Engineer¬ 
ing Co. V. Baker, 114 S.W. 71, 73, 
134 Mo.App. 95. 

61. U.S.—Elliott & Barry Engineer¬ 
ing Co. V. Baker, supra. 

62. Mich.—Walker v. Detroit, 106 N. 
W. 1123, 1125, 143 Mich. 427. 

Ohio.—^Baldwin v. Springfield, 10 
Ohio N.P.,N.S.. 66, 72. 

63. U.S.—Heart of America Lumber 
Co. V. Belove, CCAMo., Ill F.2d 
535, 539. 

54 C.J. p 397 note 24. 

64. U.S.—U. S. V. Admiral Oriental 


Line, 18 C.C.P.A (Customs) 137, 
141—B. E. Kelly & Co. v. U. S., 17 
C.C.P.A. (Customs) 30, 32. 

N.D.—^Bllingson v. Cherry Lake 
School Dist., 212 N.W. 773, 776, 66 
N.D. 141. 

54 C.J. p 397 note 25. 

65. U.S.—^Heart of America Lumber 
Co. V. Belove, C.C.AMo., Ill P.2d 
535, 539. 

54 C.J. p 397 note 26. 

66 . N.C.—Chambers v. North River 
Line, 102 S.E. 198, 199, 179 N.C. 
199. 

64 C.j. p 397 note 27. 

67. U.S.—^Heart of America Lumber 
Co. V. Belove, C.C.A.Mo., Ill P.2d 
535, 539. 

Ga™—^Midtown Chain Hotels Co. v. 
Bender, 49 S.E.2d 779, 783, 77 Ga. 
App. 723. 

54 C.J. p 398 note 28. 

68 . U.S—^Heart of America Lumber 
Co. V. Belove, C.C.AMo., Ill F.2d 
535, 539. 

54 C.J. p 398 note 29. 

69. Mo.—^Berry v. McConnell, 173 S. 
W. 100, 187 Mo.App. 673. 

54 C.J. p 398 note 30. 

7a U.S.—^Heart of America Lumber 
Co. V. Belove, C.C.AMo., Ill P.2d 
535, 539. 

Ga.—^Midtown Chain Hotels Co. v. 
Bender, 49 S.B.2d 779, 783, 77 Ga. 
App. 723. 

54 C.J. p 398 note 32. 

71. U.S.—U, S. V. Admiral Oriental 
Line, 18 C.C.P. A. (Customs) 137, 
141—E. B. Kelly & Co. v. U. S., 17 
C.C.P.A (Customs) 30, 82. 

Ga.—^Midtown Chain Hotels Co. v. 
Bender, 49 S.B.2d 779, 783, 77 Ga. 
App. 723. 

N.D.—^Ellingson v. CJherry Lake 
School Dist, 212 N.W. 773, 775, 65 
N.D. 141. 

Ohio.—Verplanck v, Morgan, App., 90 
N.B.2d 872, 874. 

Tex.—Weiss v. Mitchell, Civ App., 58 
S.W.2d 165, 166. 

54 C.J. p 398 note 37. 
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Similarly defined 

(1) To mend any structure or 
thing which requires restoring or 
mending.—Clark v. Martin, 166 N.W. 
276, 278, 182 Iowa 811. 

(2) To mend an old thing.—^Real¬ 
ty & Rebuilding Co. v. Rea, 194 P. 
1024, 1029, 184 Cal. 565. 

72. Colo.—^B^ndlng v. Ocean Acc., 
etc., Corp., 177 P. 142, 144, 66 Colo. 
332. 

Mass.—Callender v. Marsh, 11 Pick. 
418. 429. 

73. U.S.—^U. S. V. Admiral Oriental 
Line, 18 C.C.P.A(Cfustoms) 137, 
141—B. E. Kelly & Co. v. U. S., 17 
C.CJ>.A (Customs) 30, 32. 

N.D.—^Blllngson v. Cherry Lake 
School Dist., 212 N.W. 773, 775, 55 
N.D. 141. 

54 C.J. p 398 note 34. 

74. Ohio.—Verplanck v. Morgan, 

App., 90 N.E.2d 872, 874. 

75. Miss.—State v. J. J, Newman 
Lumber Co., 59 So. 923, 926, 102 
Miss. 302, 46 L.R.A,N.S., 861. 

76. Tex.—^Weiss v. Mitchell, Civ. 
App., 68 S.W.2d 166, 166. 

77. Colo.—^Finding v. Ocean Acc., 
etc., Corp., 177 P. 142, 144, 65 Colo. 
332. 

54 C.J. p 398 note 41. 

78. Ohio.—Verplanck v. Morgan, 
App., 90 N.E.2d 872, 874. 

Tex.—Weiss v. Mitchell, Civ.App., 58 
S.W.2d 165, 166. 

79. Ohio.—^Verplanck v. Morgan, 
App., 90 N.E.2d 872, 874. 

80. U.S.—^Heart of America Lumber 
Co. V. Belove, C.C.AMo., Ill F,2d 
535, 539. 

Tex.—Weiss v. Mitchell, Civ.App., 58 
S.W.2d 165, 166. 

54 C.J. p 398 notes 31, 42. 

Similarly defined 

To restore an artidle or thing to 
its completeness.—State v. J. J. New¬ 
man Lumber Co., 59 So. 923, 926, 102 
Miss. 802, 45 L.RA,N.S., 851. 
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f j ofinjniy, dilapidation, or j to bring back to its former state as nearly as 

pa^ la es ruction; to restore ■what bas been im- practicableto restore or reinstate as in former 

paired or injured; 8* to restore to a sound state standing.97 

Tirbat bas been partially destroyed;®! to restore to ™ . „ , . „ j ^ 

sound or good condition after injury or partial ReP“r ” as a verb, is further defined as meaning 
destruction ;85 to restore to a sound or good state original existing struotureSS that 

after injury,®® decay, waste, or partial destruction 87 ^ destroyed,99 and thereby to restore 

the existing structure or thing which needs to be condition in which it originally existed as 

restored to its original condition-88 to maintain “®“^^ “ ^®’^ *® substitute for something de- 

in,89 or to restore to, a sound stateSO or condi- f®®®^. destroyed another thing substantially 
tion,9i after injury or partial decay or destruc- * 

tion;92 to restore to its former condition,9® but not To repair a building is to replace it as it was,® 

to change either the form or the material;®! to or to restore it after injury or dilajndation, but not 

restore to original condition as nearly as may be;®® to enlarge or elevate it.! 


81* U.S.—U. S. V. Admiral Oriental 
Line, 18 C.C.P. A. (Customs) 137, 
141—^B. B. Kelly & Co. v. U. S., 17 
C.C.P.A.(Customs) 30, 32. 

Mont—Ledbetter v. City of Great 
Falls, 213 P.2d 246, 249. 

64 C.J. p 399 note 62. 

82. TT.S.—Girard Trust Co. v. U. S., 

C. C.A.Pa., 161 P.2d 169, 162—Heart 
of America Lumber Co. v. Belove, 

D. CMo., 28 P.Supp. 619, 620. 
Iowa—Maasdam v. Kirkpatrick, 243 

N.W. 146, 149, 214 Iowa 1388. 

La.—Thompson Chevrolet Co. v. 
Blanchard, 131 So. 630, 631, 15 La. 
App. 254. 

Mont—^Ledbetter v. City of Great 
Palls, 213 P.2d 246, 249. 

Ohio.—^Verplanck v. Morgan, App., 
90 N.B.2d 872, 874. 

B.C.—^Jackson v. City of Columbia, 
177 S.B. 158, 160, 174 S.C. 208— 
IDavis V. City of Greenville, 167 S. 
m 682, 683, 168 S.C. 476. 

54 C.J. p 399 note 63. 

Similarly defined 

(1) To restore to a sound, good, 
or complete state after decay, Injury, 
dilapidation or partial destruction.— 
Weiss V. Mitchell, Tex.Civ.App., 68 
S.W.2d 166, 166—^Automobile Under¬ 
writers of America v. Radford, Tex. 
Civ.App., 293 S.W. 869, 872. 

(2) To restore to a sound condi- 
^on after decay, waste, injury, or 
partial destruction.—^Walker v. 
Dwells, 176 N.W. 967, 960, 187 Iowa 
1384—Woodbury Co. v. William 
Tackaberry Co., 148 N.W. 639, 641, 
166 Iowa 642. 

(3) To restore to a sound state 
jLfter decay, injury, dilapidation, or 
partial destruction.—^Parker-Wash- 
Ington Co. V. Meriwether, 168 S.W. 
74, 76, 172 Mo.App. 344. 

(4) To restore to a good state after 
decay, injury, dilapidation, or partial 
destruction.—^David v. Ryan, 47 Iowa 
642, 644. 

(6) To restore to a sound or good 
.state after decay, injury or partial 
destruction.—^Baldwin v. Springfield, 
10 Ohio N.P.,N.S., 66, 72. 


(6) To restore or to mend after 
decay or partial destruction.—^Bales 
V. Cuyahoga County, 164 N.E. 791, 
793, 30 Ohio App. 249. 

(7) To restore to a good or sound 
state after decay or dilapidation has 
occurred.—^Thompson v. Allegheny 
Valley St. Ry. Co., 194 A. 921, 922, 
119 N.J.Law 120. 

(8) To restore to a certain state 
after decay or injury.—^De Angelis 
V. Laino, 252 N.Y.S. 871, 887, 141 
Misc. 618. 

(9) To restore to a sound state 
something which has become par¬ 
tially dilapidated, but not to create 
something which has no existence.— 
Realty & Rebuilding Co. v. Rea, 194 
P. 1024, 1029, 184 Cal. 665, 576. 

(10) To restore to a sound state 
after depreciation.—^Buffalo v. In¬ 
ternational R. Co., 239 N.T.S. 113, 
119, 136 Misc. 497. 

83- Colo.—^Finding v. Ocean Acc. & 
Guarantee Corp., 177 P. 142, 144, 
65 Colo. 332. 

Mass.—Callender v. Marsh, 11 Pick. 
418, 429. 

84. Ga.—^Midtown Chain Hotels Co. 
v. Bender, 49 S.B.2d 779, 783, 77 
GaApp. 723. 

54 C.J. p 399 note 60. 

85. Colo,—^Finding v. Ocean Acc. 
6b Guarantee Corp., 177 P. 142, 144, 
65 Colo. 332. 

54 C.J. p 399 note 51. 

86. Conn.—^Littlejohn v. Elionsky, 36 
A.2d 62, 63, 130 Conn. 641. 

87. Iowa—^Fuche v. City of Cedar 
Rapids, 139 N.W. 903, 904, 158 
Iowa 392, 44 L.R.A.,N.S., 590. 

54 C.J. p 399 note 53 [a] (3). 

88. Iowa—Walker v. Dwelle, 176 N. 
W. 967, 961, 187 Iowa 1384—Fuche 
V. Cedar Rapids, 139 N.W. 903, 
904, 168 Iowa 392, 44 L.R.A„N.S., 
690. 

89. N.J.—Thompson v. Allegheny 
Valley St. Ry. Co., 194 A. 921, 922, 
119 N.J.Law 120. 
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90. N.J.—^Thompson v. Allegheny 
Valley St. Ry. Co., supra 

54 C.J. p 399 note 54. 

91. Iowa—Clark v. Martin, 166 N. 
W. 276, 278, 182 Iowa 811. 

54 CJ. p 399 note 55. 

92. U.S.—U. S. V. Denver & R. G. 

R. Co., C.C.C 0 I 0 ., 190 F. 826, 864. 

64 C.J. p 399 note 56. 

93. W.Va—^Mozingo v. Wellsburg 
Electric Light, Heat & Power Co., 
131 S.R 717, 718, 101 W.Va 79. 

64 C.J. p 398 note 44. 

94. R.I.—State ex rel. Walsh v. 
White, 18 A. 179, ISO, 1$ R.I. 691. 

54 C.J. p 399 note 45. 

96. Mo.—Sharp v. Quincy, O. & K. 
C. R. Co., 123 S.W. 507, 608, 139 
Mo.App. 525. 

Tex.—Corpus Juris quoted in White 
V. Perkins, Civ.App., 66 S.W. 2d 423, 
428. 

96. Ind.—Warren County v. Mankey, 
63 N.E. 864, 866, 29 Ind.App. 56. 

Tex.—Corpus Juris quoted in White 

V. Perkins, Civ.App., 66 S.W.2d 
423, 428. 

97. Ark.—Cowan v. Thompson, 9 S. 

W. 2d 790, 792, 178 Ark. 44—Hig¬ 
ginbotham V. Lonoke County Road 
Impr. Dist. No. 3, 241 S.W. 866, 
868, 164 Ark. 112. 

98. Ga—Childers v. Speer, 12 S.E.2d 
439, 440, 63 GaApp. 848. 

99. Ga—Childers v. Speer, supra 
54 C.J. p 399 note 63. 

1. Ga—Childers v. Speer, supra 
S.C.—Jackson v. City of Columbia, 

177 S.E. 168, 160, 174 S.C. 208. 

2. U.S.—Ann Arbor R. Co. v. City 
of Toledo, D.aOhio. 33 F.2d 939, 
941—^Leeds & Catlin Co. v. Victor 
Talking Mach. Co., N.T. 154 F. 68, 
60, 83 C.C.A. 170, 28 L.R.A.,N.S.. 
1027. 

3. Ky.—^Lovell v. Mt Vernon, 284 

S. W. 1025, 1026, 216 Ky. 143, 347. 
Pa—Douglass v. Commonwealth, 2 

Rawle 262, 264. 

4. Tex.— Corpus Juris quoted in 
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Repairing, Any act of restoration to a former 
more j)erfect condition the restoring of a decayed, 
injured, dilapidated, or partially destroyed building 
to a more or less sound, substantial state;® mend¬ 
ing defective portions of a structure.'^ In the lan¬ 
guage of street construction, the term has a clear 
and distinct meaning;® and signifies the restoration 
of the paved surface® or pavement^® to its former 
state of usefulness; any act reasonably necessary 
to put or keep a street in good repair suitable for 
travel thereon.ii 

"Repairing^^ has been compared with, or distin¬ 
guished from, ^^uilding’^ see 12 C.J.S. p 378 note 45, 
‘‘erection of public buildings” see 30 C.J.S. p 1135 
note 68, “manufacturing*^ see Manufacturers § 1 a 
(3), “new building** see 12 C.J.S. p 378 note 53.1, 
“rebuilding** see 75 C.J.S. p 640 not 36, “remodeling** 
see ante p 906 note 27, and “repaving.**i2 

Comparisons and distinctions. The noun “repair** 
has been held to be equivalent to, or synonymous 
with, “maintenance** see 54 C.J.S. p 905 note 42.1. 
It has been compared with, or distinguished from, 
“alteration** see 3 C.J.S. p 900 note 46, “condition** 
see 15 C.J.S. p 813 note 88.1, “construction** see 16 
C.J.S. p 1511 note 3, “demolition and replacement** 
see 26 C.J.S. p 708 note 69, “enlargement** see 30 
C.J,S. p 255 note 93, “improvement** see Improve¬ 
ments § 1, “rebuilding** see 75 C.J.S. p 640 note 37, 
“reconstruction” see 76 C.J.S. p 106 note 82, “re¬ 
newal** see ante p 1166 note 25, “repaving,**l® and 
“reproduction.**!^ 

The verb “repair** has been held to be synonymous 


with, or equivalent to, “construct** see 16 C.J.S. p 
1509 note 37, “keep** see 51 C.J.S. p 426 note 41, 
“maintain** see 54 C.J.S. p 903 note 81, “mend** see 
57 C.J.S. p 1048 note 41, “renew** see ante p 1164 note 
75, “renovate** see ante p 1166 note 29, and “re¬ 
store.**!® It has been compared with, or disting¬ 
uished from, “amend** see 3 C.J.S. p 1039 notes 
36, 39, “build** see 12 C.J.S. p 377 note 28, “con¬ 
struct** see 16 C.J.S. p 1509 note 44^ “maintain** see 
54 C.J.S. p 903 note 83, “manufacture** see Manu¬ 
factures § la (3), “rebuild** see 75 C.J.S. p 640 
note 34, “reconstruct** see 76 C.J.S. p 106 note 66, 
“remodel** see ante p 906 note 23, “renew** see ante 
p 1164 note 76, “repave,**!® and “replace.**!^ 

The word “repairs** has been compared with, or 
distinguished from, “new construction** and “con¬ 
struction work** see 16 C.J.S. p 1512 notes 33, 41, 
“reconditioning** see 76 C.J.S. p 105 note 48, “re¬ 
construction** see 76 C.J.S. p 106 note 83, “renova¬ 
tions** see ante p 1166 note 32, and “replacements.**!® 

Phrases employing the word “repair,** and cognate 
terms are set out in the note.!® 

REPARATION. As commonly understood, the word 
“reparation** carries with it the idea of making 
whole, or giving an equivalent or substitute of equal 
value.®® It redresses a private wrong of the past.®! 
“Reparation** is synonymous with “restitution.**®® 

Reparation may properly be one of the conditions 
on which probation or suspension of sentence is 
granted as stated in Criminal Law § 1571 b (3). 
The word is also employed in statutes relating to 


White V. Perkins, Civ.App., 66 S.W. 
2d 423, 423. 

54 C.J. p 399 note 49 [a]. 

5. Tes.—Corpus Juris quoted in 
White V. Perkins, Civ.App., 66 S. 
W.2d 423, 428. 

54 C.J. p 396 note 68. 

6 . Tex.—Corpus Juris quoted in 
White V. Perkins, CivA.pp., 66 S. 
W.2d 423, 428. 

64 C.J. p 396 note 69. 

7. Mass.—^Boston & A. H. Co. v. De¬ 
partment of Public Utilities. 61 N. 
K2d 446, 448, 449. 314 Mass. 634. 

8 . Ohio.—Cleveland R. Co. v. Cleve¬ 
land. 119 N.B. 202. 204. 97 Ohio St 
122 . 

9. N.T.—People v. Buffalo, 137 N. 
T.S. 464. 466. 77 Misc. 632. 

54 C.J. P 396 note 61. 
la Ohio.—Cleveland R. Co. v. Cleve¬ 
land. 119 N.E. 202. 204. 97 Ohio 
St 122. 

11- III.—Rock Island v. State. In¬ 
dustrial Commission, 122 N.B. 82. 
83. 287 IlL 76. 

9¥ C.J. p 895 note 63. 


12 . N.T.—People v. Buffalo. 137 N. 
T-S. 464, 466, 77 Misc. 632. 

54 C.J. p 401 note 9 [c]. 

13. Neb.—McCaffrey v. Omaha. 101 
N.W. 261, 253, 72 Neb. 683. 

64 C,J. p 396 note 79. 

14. U.S.—^Miller Hatcheries v. Buck¬ 
eye Incubator Co., C.C.A.MO.. 41 
P 2d 619, 622. 

64 C.J. p 396 note 80. 

16. Ill.—^People V. Dover, 41 N.B. 
1106, 1107, 168 Ill. 197. 

64 C.J. p 398 note 42 [a]. 

16. Neb.—^McCaffrey v. Omaha, 101 
N.W. 261, 253, 72 Neb. 683. 

54 C.J. p 400 note 71. p 401 note 9 
£bl. 

17. Tex.—Automobile Underwriters 
V. Radford, Civ.App., 293 S.W. 869, 
872. 

54 C.J. p 398 note 41 [c]. 

18. Distinotion stated 
''Replacements*’ has a broader and 

more important meaning:.—^Marcy v. 

Syracuse, 192 N.Y.S. 674, 679, 680, 

199 App.Div. 246. 
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19. Repair work 

(1) Work done in restoring: some¬ 
thing to first-class condition.—^The 
Harvard, D.C.N.T., 270 P. 668. 670. 

(2) Work done so that the thing: 
repaired will adequately perform the 
function for which it was construct¬ 
ed.—Meyerholz v. Louisa County, 204 
N.W. 462, 464, 200 Iowa 237—64 C.J. 
p 400 note 84. 

Other phrases 

(1) ’’Repair track’* see Railroads 

§ 1 . 

(2) Additional phrases as to which 
more recent adjudications have not 
been found see 54 C.J. p 397 notes 
1-22, p 400 notes 72-79. 

2 a Mo.—Jablonowski v. Modem Cap 
Mfg. Co., 279 S.W. 89. 96, 312 Mo. 
173. 

21. Pa—Cheltenham & Abingrton 
Seweragre Co. v. Pennsylvania Pub¬ 
lic Utility Commission, 25 A.2d 384, 
337, 344 Pa 366. 

22 . D.C.—^Basile v. U. S., MumApp^ 
88 A.2d 620, 622. 
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penalties for failure lo post transportation schedules 
see Carriers § 481. 

^BFABrATIONE FACIENDA. literally, ^Tor mak¬ 
ing repairs.” The name of an old Trrit which lay 
in various cases; as if, for instance, there were 
three tenants in common of a mill or house which 
had fallen into decay, and one of the three was 
willing to repair it, and the other two not; in such 
case the party who was willing to repair might have 
this writ against the others.^^ 

BEPABTIMIENTO. In Spanish law, a judicial pro¬ 
ceeding for the partition of property held in com- 

mon.24 

BEPATEIATION. The restoration of persons held 
in captivity to the state to which they belong; it 
accomplishes release and is a natural if not im¬ 
mediate consequence of the conclusion of peaee.25 

BEPAVE. To cover over with suitable material;26 
to lay or cover with material so as to make a firm, 
level surface for travel;27 to lay with brick or 
stone ;28 to fioor with stone;29 to pave again, or 
resurface a street, when the surface material as 
originally laid has become destroyed so that it is 


no longer usableto relay pavement;21 to replace 
an old pavement by a new one.22 

“Repave” has been comi)ared with, or disting¬ 
uished from, “repair,” see ante p 1174 note 16, and 
“repaving’^ has been distinguished from “repairing’^ 
see ante p 1174 note 12. 

EEPAY. To make return for;23 to make return or 
pajTnent to;24 to pay anew, or a second time;®® 
to pay back® 6 that which one has received either di¬ 
rectly or indirectly;®7 to refund;®® to restore;®® 
to retum.40 

The word does not necessarily mean^l or imply^2 
to repay money,^® and certainly not the very same 
money which has been reeeived.44 

REPAYMENT. The act of repaying or paying 

baek.45 

REPEAL. As a noun, the word “repeal” means 
abrogation; rescission; revocation.^® 

As a verb, the word “repeal” means to abolish ;47 
to abrogate;^® to annul;4® to call back;®® to can¬ 
cel;®! to dismiss;®® to give up;®® to recall;®4 to 
rescind or abrogate by authority, or by the same 
power that made or enacted;®® to retract;®® to 


23. Black L.I>. 

24. Cal.—Steinbacli v. Moore, 80 Cal. 
498, 505 (the word belngr spelled 
^‘repartiamento”). 

25. U.S.—In re Terrlto, C.C.A.Cal., 
156 F.2d 142, 145. 

2 e. Neb.—^McCaffrey v. Omaha, 101 
N.W. 251, 253, 72 Neb. 583. 

27. N.T.—^Buffalo v. International R. 
Co., 239 N.T.S. 113, 118, 135 Misc. 
497. 

28. Pa.—City V. Empire Pass. R. 
Co., 7 Phila. 321, 323. 

29. Pa.—City v. Empire Pass. R. 
Co., supra. 

30. Neb.—^McCaffrey v. Omaha, 101 
N.W. 251, 253, 72 Neb. 583.. 

31. Neb.—^McCaffrey v. Omaha, su¬ 
pra. 

54 C.J. p 401 note 8. 

32. N.T.—People v. Buffalo, 137 N. 
T.S. 464, 466, 77 Misc. 532. 

54 C,J, p 401 note 9. 

^^Macadamizing” street, formerly 
improved by graveling, constitutes 
repaving.—^Page v. Columbus, 16 
Ohio Cir.Ct.N.S., 40, 47, 33 Ohio Cir. 
Ct. 202—^Baldwin v. Springfield, 10 
Ohio N.P.,N.S., 66, 74. 

''Macadamize'’ defined see 54 C.J.S. p 
890 note 38-p 891 note 56. 

33. IKy.—^Barlan Coal, etc., Co. v. 
King Harlan Min. Go., 232 S.W. 
660, 663, 192 Ky. 111. 


34. Ill.—Spelson v. Leiter, 264 Ill. 
App. 19, 27. 

35. Ky.—^Harlan Coal, etc., Co. v. 
King Harlan Min. Co., 232 S.W. 
650, 653, 192 Ky. 111. 

36. Tex.—^^alker v. Wilmore, Com. 
App., 212 S.W. 665. 

64 C.J. p 401 note 18. 

37. Ky.—^Harlan Coal, etc., Co. v. 
King Harlan Mm. Co., supra. 

38. Ill.—Spelson v. Leiter, 254 Ill. 
App. 19, 27. 

Tex.—Walker v. Wilmore, Com.App., 
212 S.W, 665. 

39. Kan.—Grant v. Dabney, 19 Kan. 
388, 390, 27 Am.R. 125. 

40. Kan.—Grant v. Dabney, supra. 

41. Kan.—Grant v. Dabney, supra. 

42. Cal.—^People v. Central Pac, R. 
Co,, 18 P. 90, 93, 76 Cal. 29, 83. 

43. Cal.—^People v. Central Pac. R. 
Co., supra.. 

Klan,—Grant v. Dabney, 19 Kan. 888, 
390, 27 Am.R. 126. 

44. Ill.—^People v. Chicago, etc., R. 
Co., 163 N.E. 355, 356, 331 Ill. 544. 

45. Century D. 

46. Mo.—St. Louis v. Kellman, 139 
S.W. 443. 445, 236 Mo. 687. 

N.D.—Corpus Juris quoted in 
Dawson v. Tobin, 24 N.W.2d 737, 
746, 74 N.D. 713. 

54 C.J. p 402 note 83. 

48. N.D.rr^koptui Juris quoted in 
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Dawson v. Tobin, 24 N.W.2d 737, 
746, 74 N.D. 713. 

54 C.J. p 402 note 34. 

49. N.D.— Corpus Juris quoted in 
Dawson v. Tobin, 24 N.W. 2d 787, 
746, 74 N.D. 713. 

54 C.J. p 402 note 35. 

50. N.D.— Corpus Juris quoted in 
Dawson v. Tobin, 24 N.W.2d 737, 
746, 74 N.D. 713. 

54 C.J. P 402 note 36. 

51. N.D.— Corpus Juris quoted in 
Dawson v. Tobin, 24 N.W.2d 737, 
746, 74 N.D. 713. 

64 C.J. p 402 note 87. 

52. Colo.—Wilson v. People, 85 P. 
187, 189, 36 Colo. 418. 

N.D.— Corpus Juris quoted in Daw¬ 
son V. Tobin, 24 N.W.2d 737, 746, 
74 N.D. 713. 

53. Colo.—Wilson v. People, 85 P. 
187, 189, 36 Colo. 418. 

N.D.— -Corpus Juris quoted in Daw¬ 
son V. Tobin, 24 N.W.2d 737. 746, 
74 N.D. 713. 

54. N.D.— Corpus Juris quoted In 
Dawson v. Tobin, 24 N.W.2d 787, 
746, 74 N.D. 713. 

54 C.J. P 402 note 40. 

55. N.D.— Corpus Juris quoted in 
Dawson v. Tobin, 24 N.W.2d 737, 
746, 74 N.D. 713. 

54 C.J. P 402 notes 41-44. 

56. Colo.—Wilson v. People, 85 P. 
187, 189, 36 Colo. 418. 

.N.D.— Corpus Juris quoted in Daw- 
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reverse to revoke.^^ 

The verb "repeal" has been held to be synonymous 
with, or equivalent to, "abolish” see 1 C.J.S. p 310 
note 17.3, "abrogate” see 1 C.J.S. p 349 note 13.1, 
"annul” see 3 C.J.S. p 1389 note 22.1, “cancel” see 
12 C.J.S. p 936 note 17, "recaU” see 75 C.J.S. p 638 
note 44, "rescind,”59 "reverse,”®^ and "revoke.”®^ 
It has been compared with, or distinguished from, 
"amend” see 3 C.J.S. p 1039 note 40, and "annul” 
see 3 C.J.S. p 1389 note 22. 'Repealed” has been 
held to be equivalent to "ceased” see 14 C.J.S. p 
59 note 42. 

The noun "repeal” has been contrasted with, or 
distinguished from, "amendment” see 3 C.J.S. p 
1042 note 34, p 1043 note 40. 

The word ‘Repeal” is treated in various connec¬ 
tions throughout this work, particular reference be¬ 
ing made to the indexes to the titles Constitutional 
Law and Municipal Corporations, and the C.J.S. title 
Statutes §§ 278-303, also 59 C.J. p 899 note 3-p 
940 note 67. Repeal of corporate charters is treated 
in Corporations § 86, and of corporate by-laws in 
Corporations § 188. For other particular applica¬ 
tions and specific uses of the term consult the 
Descriptive-Word Index. 

BEFEATER. The word is defined generally as 
meaning one who or that which repeats.®^ The term 
is commonly applied to a person who commits a 
crime and is sentenced, and then commits another 
and is sentenced again.®® 

The term is also applied to a firearm, and in this 
sense is treated in the C.J.S. title Weapons §§ 1, 
6, also 54 C.J. p 402 notes 5S-57. 

son V. Tobin, 24 N.'W.2d 737, 746, 

74 N.D. 713. 

67. Mo.—St. Louis V. Kellman, 139 
S.W. 443, 445, 236 Mo. 687. 

N'.D.— Corpus Juris quoted in Daw¬ 
son V. Tobin, 24 iN’.W.2d 737, 746, 74 
N.D. 713. 

58. N.D.—Corpus Jtiris quoted In 
Dawson v. Tobin, 24 N.W.2d 737, 

746, 74 N.D. 713. 

54 C.J. p 402 note 47. 

69. Colo.—•Wilson v. People, 85 P. 

187, 189, 36 Colo. 418, 426. 

Ky.—<3ity of Owensboro v. Board of 
Trustees, City of Owensboro Emp. 

Pension Fund, 190 S.'W.2d 1006, 

1008, 801 Ky. 113. 

60- Mo.—St Louis V. Kellxnan, 139 
S.W. 443, 445, 236 Mo. 687. 

61. Colo.—-Wilson v. People, 85 P. 

187, 189. 36 Colo. 418, 425. 

68 . New Standard D* 


BEPEUilTUB. As the first word of maxims as to 
which there have been no recent applications see 54 
C.J. p 402 notes 59, 60. 

BEFERTOBY. In French law, the inventory or 
minutes which notaries make of all contracts which 
take place before them.®^ 

BEFEBTUM AD XJNIVERSOS QUOD FUBLICE 
FIT FEB MAJOREM FARTEM. A rule of the Bo- 
man law, said to mean where no special provision 
is made by a charter, the whole are bound by the 
decision of the majority of the corporators present.® ^ 

BEFETITION. The doing, making, or saying of 
something again, or more than once.®® 

In the civil law, a demand or action for the 
restoration of money paid under mistake, or goods 
delivered by mistake or on an unperformed condi¬ 
tion. In Scotch law, the act of reading over a 
witness^ deposition, in order that he may adhere 
to it or correct it at his choice. The same as "Be- 
colement” in the French law.®7 

REFLAOE. An unambiguous word,®® commonly 
understood and accepted,®® and defined as meaning 
to place again ;70 to restore^i to a former condi¬ 
tion'^® or to a former place, position, condition, or 
the like;7® to restore, return, make good, to sub¬ 
stitute something competent in the place of, as of 
something which has been displaced or lost, or 
destroyed;^^ to put a substitute in place of ;76 to 
fill the place of; to supply the equivalent for;*^® to 
fill or take the place of, supersede, be a substitute 
for, fulfill the end or office of to take the place 
of; to serve as a substitute for, or successor of; 
supplant ;78 to cause to supply the place of in any 

adjudications have not been found 
see 54 C.J. p 403 notes 82-84. 

71- U.S.—U. S. V. Mallery, D.C. 

Wash., 63 F.Supp. 664, 568. 

72. ni.—Illinois Cent. R. Co. v. 
Franklin County, 56 N.E.2d 775,. 
779, 387 HI. 301. 

73. U.S.—U. S. V. Mallery. D.C.. 

WcLsh., 53 F.Supp. 664, 669. 

74. Tex.—^Automobile Underwriters 
V. Radford, CivJ^pp., 293 S.W. 869, 
872. 

75. Tenn.—^Lannom v. Tullahoma, 

290 S.W. 8, 10, 165 Tenn. 26. 

76. U.S.—U. S. V. Mallery, D.C.. 

Wash., 63 F.Supp. 664, 569. 

77. Tex.—Automobile Underwriters 
V. Radford, Civ.App., 293 S.W. 869, 
872. 

78. U.S.—U. S. V. Mallery, D.C.. 

Wash,, 53 F.Supp. 664, 669. 

Mont.—Gullickson v. Mitchell, 126 P.. 
2d 1106, 1111, 113 Mont 359. 


63. U.S.—Opollch V. Fluckey, D.C. 
Ga.. 47 F.2d 950. 

64. Black L.D. 

66- Pa.—Sutter v. Dutch Church, 3 
Grant 336, 343. See In re St 
Mary's Church, 7 Serg.&R. 617, 
641. 

66- New Standard D. 

67. Black L.D. 

68. U.S,—American Brake Shoe & 
Foundry Co. v. New York Rys. 
Co., D.C.N,Y., 293 F. 612, 621. 

69. Tex.—Automobile Underwriters 
V. Radford, Civ.App., 293 S.W. 869, 
872. 

70. U.S.—U, S. V. Mallery, D.C. 
Wash., 53 F.Supp. 664, 669. 

m.—^Illinois Cent R. Co. v. Frank¬ 
lin County, 66 N-B.2d 776, 779, 887 
Ill. 301. 

Phrases employlngr the word ‘‘re¬ 
place" and as to which more recent 

1176 



REPLACE—REPLENISH 


76 C.J.S. 

inaimer.79 

It does not necessarily mean to duplicate ;80 nor 
does it ordinarily mean tlie right to exchange or 
substitute.^! 

^^Replace^^ has been compared with, or distin¬ 
guished from the verb "repair'^ see ante p 1174 note 
17. 

SiEPLAGEMENT. The word ^^replacement” has a 
well understood meaning,^ 2 and is defined to mean 
the act of replacing, or state of being replaced.^® 
A ^^replacement” is something which replaces that 
which is worn ouA or discarded,and the term 
means restoration of worn-out parts;restora¬ 
tion of property to its condition prior to injury,^® 
and such restoration may or may not be accom¬ 
plished by repair or replacement of the broken or 
damaged parts.®^ The term contemplates the re¬ 
placing of those portions and parts which have be¬ 
come destroyed;®® but ordinarily it does not mean 
the right to exchange or substitute.®® 


^‘Replacements” has been compared with, or dis¬ 
tinguished from “repairs” see ante p 1174 note 18. 

For the meaning of the word “replacement” as 
used in insurance policies providing for recovery in 
case of automobile collision see Insurance § 911. 
The replacement of lost, broken, or worn parts of 
a machine does not constitute infringement as 
stated in Patents § 287. 

BEPLEGIANDO, DE HOMINE. See Habeas Cor¬ 
pus § 2. 

BEPLEGIIABE. As the first word of a maxim as to 
which there have been no recent applications see 54 
C.J. p 403 note 98. 

EEPLEG'IAEI FACIAS. Literally “You cause to 
be replevied.”®® In old English law, the original 
writ in the action of replevin, superseded by the 
statute of Marlbridge c 21.®! 

BEPLENISH. To fill again; to fill up.®® 


79. Tenn.—^Lannom v. Tullahoma, 
290 S.W. 8, 10. 155 Tenn. 25. 

80. Tenn.—^Lannom v. Tullahoma, 
supra. 

81. Ala.—^Indenanity Ins. Co. v. 

Gardner, 108 So. 342, 214 Ala« 528. 

82. Ill.—^Illinois Cent. R. Co. v. 
Franklin County, 56 N.E.2d 776, 
779, 387 Ill. 301. 

83. m.—^Illinois Cent. R. Co. v. 
Franklin County, supra. 

Beplaoement value 

(1) It is not construed as mean¬ 
ing “market price.”—Crowley v. 
North British & Mercantile Ins. Co„ 
D.C.S.C., 70 FJSupp. 547, 554. 

<2) It is not the same thing as 
“assessed value,” and in many in¬ 
stances may be far from it.—New 


Orleans v. Orleans Levee Dlst. 
Comrs., 116 So. 131, 133, 164 La. 
1020. 

(3) It is not necessarily the same 
thing as “fair value.”—Givens v. W. 
J. Gilmore Drug Co., 10 A.2d 12, 15, 
337 Pa. 278. 

Other phrases employing the word 
“replacement,” and as to which more 
recent adjudications have not been 
found see 54 C.J. p 403 notes 92-94. 

84. Ill.—^Illinois Cent. R. Co. v. 
Franklin County, 66 N.B.2d 775, 
779, 387 Ill. 801. 

85. U.S.—^Leeds & Catlin Co. v. 
Victor Talking Mach. Co., N.T., 29 
S.Ct 503, 506, 213 U.S. 326, 53 L. 
Ed. 816. 

54 C.J. p 403 notes 86, 87. 

Hi 


86 . Or.—^Dunmlre Motor Co. v. Ore¬ 
gon Mut. Fire Ins. Co., 114 P.2d 

1005, 1009, 166 Or. 690—^Rossier v. 
Union Auto. Ins. Co., 291 P. 498. 
600, 134 Or. 211. 

87. Or.—^Dunmlre Motor Co. v. Ore¬ 
gon Mut. Fire Ins. Co., 114 P.2d 

1006, 1009, 166 Or. 690—^Rossier v. 
Union Auto. Ins. Co., 291 P. 498, 
600, 134 Or. 211. 

88 . N.T.—^Marcy v. Syracuse, 192 N. 
Y.S. 674, 679, 199 App.Div. 246. 

89. Ala.—^Indemnity Ins. Co. v. 
Gardner, 108 So. 342, 214 Ala,. 628. 

90. Black L.D. 

91. Black L.D. 

92. N.C.—^Bynum v. MiUer, 89 N.C. 
393, 395. 

54 C.J. p 403 note 2. 
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Page 


Recent . 60 

Recent possession of the fruits of crime. 60 

Recently. 61 

Receptacle . 61 

Receptator. 61 

Receptionist . 61 

Receptus . 61 

Recess. 61 

Recessus maris. 61 

Recetour. 62 

Rechate . 62 

Recht . 62 

Recidivist. 62 

Recipient . 62 

Reciprocal . 62 

Reciprocity . 62 

Recital . 62 

Recite . 62 

Reck . 62 

Reckless. 62 

Recklessly . 62 

Recklessness . 62 

Reckon. 71 

Reckoning . 71 

Reclaim . 71 

Reclaiming . 71 

Reclamar .. 72 

Reclamation .-... 72 

Reclassification. 72 

Reclusion. 72 

Recognitio . 72 

Recognition . 72 

Recognitione adnullanda per vim et duritiem 

facta . 72 

Recognitors. 72 

Recognize . 104 

Recognized . 104 

Recollect . 104 


Recollection. 

Recommence. 

Recommend. 

Recommendation . 

Recommit . 

Recommitment . 

Recompense . 

Reconcile . 

Reconciliation. 

Recondition. 

Reconduction . 

Reconnaissance . 

Reconsider .,.. 

Reconsideration . 

Reconsignment. 

Reconstruct. 

Reconstructed. 

Reconstruction . 

Reconvention . 

Reconventional demand. 

Reconversion . 

Reconvey... 

Reconveyance. 

Recopilacion de indias. 

Record . 

Recordaks . 

Recordari . 

Recordari facias loquelam. 

Recorda sunt vestigia vetustatis et veritatis.. - 

Recordation . 

Recordatur . 

Recorded . 

Recorder . 

Recorder of deeds. 

Recording . 

Recordum . 

Recount ... 

Recoup . 


Page 

104 

104 

104 

105 
105 
105 
105 
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107 
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Recoupment . 

Recourse . 

Recover . 

Recoverable . 

Recovered . 

Recoveree . 

Recoverer . 

Recovering . 

Recovery . 

Recreant . 

Recreation. 

Recreational . 

Recrimination. 

Recruit. 

Recruiter . 

Recruiting . 

Rectification . 

Rectifier. 

Rectify . 

Rectifying . 

Recto . 

Rector . 

Rectorial tithes . 

Rectory . 

Rectum. 

Rectus in curia. 

Recuperatio. 

Recuperatores . 

Recur . 

Recurrendum . 

Recurrent . 

Recurrent insanity. 

Recurso de casacidn .... 

Recusants . 

Recusatio judids. 

Recusation. 

Recusatio testis . 

Red . 

Redcaps . 

Reddendo singula singulis 

Reddendum . 

Reddens causam scientise 

Reddere . 

Reddidit se. 

Redditarium . 

Reddition. 

Redditus . 

Redeem . 

Redeemable. 

Redeemed . 

Redeliver. 

Redelivery. 

Redelivery bond. 

Redemise . 


Page 

.. 170 Redemption . 

.. 170 Redemptioner . 

.. 170 Redemptiones . 

.. 171 Redevance . 

.. .171 Redhibition . 

.. 171 Rediscount . 

.. 171 Redisseizin . 

.. 171 Redistribution . 

.. 171 Reditus. 

.. 173 Redmans . 

.. 173 Redobatores . 

.. 173 Redound. 

.. 173 Redress . 

.. 173 Redubbers . 

.. 173 Reduce . 

.. 173 Reduced. 

.. 173 Reducible. 

.. 173 Reductio ad absurdum. 

.. 173 Reduction . 

.. 173 Redundancy . 

.. 173 Redundant. 

.. 173 Reed . 

.. 173 Reefer . 

,, 174 Reemplo3rment . 

174 Reenactment. 

.. 174 Reenforce. 

,, 174 Reenforcement . 

.. 174 Reentry . 

,174 Reestablish . 

174 Reestablishment . 

.. 174 Reeve .. 

.. 174 Re&camination .. 

.. 174 Reexchange.. 

.. 174 Reexecution . 

.. 174 Reextension. 

.. 174 Re&ctent . 

.. 174 Refaccion . 

,.. 174 Refalo . 

... 175 Refection. 

... 175 Refer . 

... 175 Referee . 

,175 Reference . 

... 175 Referendo singula singulis 

... 175 Referendum . 

... 175 Reffare. 

... 175 Refiling . 

175, 178 Refinance. 

... 175 Refine. 

... 176 Refined. 

... 176 Refined sugar . 

... /176 Refinement . 

.. • 177 Reflect . 

... 177 Reflection . 

... 177 Reformation . 
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Refraction . 504 

Refractory . 5 Q 4 

Refreshing memory . 504 

Refreshment . 504 

Refrigeration . 504 

Refrigerator . 504 

Refuge . 504 

Refund . 5 O 4 

Refusal. 505 

Refuse (noun and adjective). 506 

Refuse (verb). 507 

Regal . 508 

Regale episcoporum. 508 

Regalem habens dignitatem. 508 

Regalia. 508 

Regalis potestas in omnibus. 508 

Regality . 508 

Regard . 508 

Regardant . 508 

Regatta. 508 

Rege inconsulto . 508 

Regency . 508 

Regeneration . 508 

Regent . 508 

Reges . 508 

Reg. gen. 509 

Regia . 508 

Regia prohibitione non obstante. 509 

Regicide. 509 

Regie . 509 

R4g^me. 509 

Regimental . 509 

Regimini sui ipsius, et bonorum et terrarum 

suarum minime sufficit. 509 

Regina . 509 

Regio assensu. 509 

Region . 509 

Regis . 509 

Register . 509 

Register’s court . 509 

Registrar. 523 

Registration . 523 

Registrum brevium. 606 

Registry. 606 

Regius professor. 607 

Reg. jud. 607 

Reg. lib. 607 

Reg. orig. 607 

Reg. pi. 607 

Reglamento . 607 

Regnal years. 607 

Regnandi causa malum coram non judice. 607 

Regnant.^. 607 

Regni populi. 607 
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Regnum ecclesiasticum . 607 

Regnum non est divisibile. 607 

Rego . 607 

Regrant. 607 

Regrating . 607 

Regress . 607 

Regret . 607 

Regula . 607 

Regular . 608 

Regulariter . 609 

Regularly. 609 

Regulate . 610 

Regulation. 615 

Regulus . 616 

Rehabere facias seisinam. 616 

Rehabilitate . 616 

Rehabilitation . 616 

Rehabilitation rule . 617 

Rehearing . 617 

Rei . 617 

Reichsrath . 617 

Reichstadt . 617 

Reichstag. 617 

Reif. 617 

Reimburse . 617 

Reimbursement . 618 

Reincorporation . 618 

Re infecta. 618 

Reinforce. 618 

Reinforcement . 618 

Reinscription . 618 

Reinstate . 618 

Reinstatement . 619 

Reinsurance . 619 

Reinsurance reserve . 619 

Re Integra. 619 

Reinvest. 619 

Reinvestment . 619 

Reipublicse. 619 

Reissuable notes . 620 

Reissue. 620 

Reivindicacion . 620 

Reject. 620 

Rejection . 620 

Rejoinder . 620* 

Rejuvenescence . 620 

Relapse . 620 

Relate. 620 

Related . 621 

Related to. 621 

Relating. 621 

Relatio . 621 

Relation . 621 

Relationship . 62S 
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Relative .... 

Relatively . ^^5 

Relativorum, cognito uno, cognoscitur et al- 

terum . 625 

Relator. 625 

Relatrix .... • 625 

Relax . 625 

Relaxatio . 625 

Relay (noun) . 626 

Relay (verb). 626 

Release. 626 

Relevancy . 726 

Relevant . 726 

Reliable . 726 

Reliance. 726 

Relict . 726 

Relicta confessione. 726 

Relicta verificatione, cognovit actionem. 727 

Reliction . 727 

Relief . 727 

Relieve. 727 

Religio Christiana pars est legis aneli^e com¬ 
munis . 727 

Religion... 727 

Religio sequitur patrem. 729 

Religious . 729 

Religious worship . 729 

Relinquish . 900 

Relinquishment . 900 

Reloau . 901 

Relocate . 901 

Relocation . 901 

Reluctant. 901 

Rely . 901 

Rem . 901 

Remain. 901 

Remainder. 901 

Remainderman . 902 

Remand . 902 

Remanent pro defectu emptonim. 902 

Remanets. 902 

Remanit ... 902 

Remark . 902 

Remate judgment. 902 

Remedial . 902 

Remedium extraordinarium . 902 

Remedy . 902 

Remembrancers . 903 

Remind . 903 

Remise . 903 

Remisit curiam. 903 

Remiss . 903 

Remissio injuriae. 903 

Remission . 903 
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Remissius imperanti melius paretur. 905 

Remissness . 

Remit . 905 

Remitment. 905 

Remittance . 905 

Remittee . 905 

Remitter . 905 

Remittitur . 905 

Remnant rule . 906 

Remnants and surpluses . 906 

Remodel. 906 

Remodeling .. 906 

Remonstrance . 906 

Remonstrate . 906 

Remote. 906 

Remoteness of evidence. 906 

Remoto impedimento, actio emergit . 906 

Removable. 906 

Removal. 907 

Remove . 1161 

Remuneration . 1162 

Remunerative . 1162 

Rencounter . 1162 

Render . 1162 

Rendering . 1162 

Rendition. 1162 

Rend-rock . 1162 

Renegade.1163 

Renegotiation .1163 

Renew . 1163 

Renewable. 1164 

Renewal . 1164 

Renounce. 1166 

Renovate . 1166 

Renovations . 1166 

Renowned . 1166 

Rent . 1166 

Rentage . 1167 

Rental. 1167 

Rental value . 1168 

Rente . 1168 

Rented . 1167 

Renter . 1168 

Renting .'. 1167 

Rent insurance. 1169 

Renimciation. 1169 

Renvoi . 1169 

Reo .'. 1169 

Reorganization. 1169 

Repair . 1169 

Repairing. 1174 

Reparation . 1174 

Reparatione facienda . 1175 
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Repartimiento. 1175 

Repatriation . 1175 

Repave . 1175 

Repay . 1175 

Repayment . 1175 

Repeal . 1175 

Repeater . 1176 

Repellitur . 1176 

Repertory . 1176 
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Repertum ad universes quod publice fit per 


majorem partem . 1176 

Repetition . 1176 

Replace . 1176 

Replacement . 1177 

Replegiando, de homine. 1177 

Replegiare . 1177 

Replegiari facias . 1177 

Replenish. 1177 
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INDEX TO 

RECEIVING STOLEN GOODS 


Absolute knowledge, stolen dbaracter of goods, neces< 
sity, § 8, p. 12 
Accessaries, 

Larceny, conviction of receiving stolen goods, 
§ 14 

Prior receiving or possessing of same goods, 

§ ^ 

Accessary after the fact, conviction of principal 
as essential, § 11 
Accomplices, 

Jury question, credit given testimony, $ 20, p. 
51 

Relation to acts (barged, § 14 
Theft, conviction as receiver, J 14 
Acquittal, 

Admissibility in evidence of Judgment acquitting 
thief in another trial, § 18, p. 38 
Prior acquittal of alleged thief as precluding 
conviction, § 11 

Actual possession, necessity, S 6 

Admissibility of evidence^ prosecutions for, § 18^ pp. 

Admissions, 

Admissibility for purpose of proving theft, S 18, 
p. 87 

Verdict, interpretation by reference to, S 22 
Agents, 

Possession of goods by, $ 6 
Receiving goods as, § 5 
Aiders and abetters, 

Concealment, § 7 
Conviction as principals, § 4 
Indictment or information, allegations as to, § 
15, p. 21 

Prosecution as principal, § 14 

Sufficiency of evidence to sustain conviction, § 

18, p. 41 

Thief, liability as, S 14 

Ambiguous instructions, prosecutions*for, 8 21, p. 
51 

Guilty knowledge, § 21, p. 54 
Argumentative instructions, prosecutions for, § 21, 
p. 51 

Guilty knowledge, § 21, p. 54 
Assumed name, guilty knowledge, use of in selling 
property as evidence of, 8 li>f P. 47 
Attempts, 

Concealment, guilty knowledge as evidenced by, 

8 19, p. 47 

Sufficiency of evidence to support conviction, 8 

19, p. 42 

Attempts to commit offense, § 12 
AutomobUes. Motor vehicles, generally, post 
Bad faith, 

Purchase of goods. Jury question, 8 18 
Purchase of property. Jury question, 8 20, p. 
60 

Bargaining, consummation ot act as essential, 8 6 
7SC.J.S.—75 11 


Belief goods had been stolen, 

Equivalent of actual knowledge^ Instruction to 
Jury respecting, 8 21, p. 55 
Purchase under as offense, § 2 
Sufficiency of equivalent to knowledge, 8 8, p. 
13 

Benefit to accused. 

Element of offense, 8 9 

Indictment or information, allegations as to in¬ 
tent, 3 15, p. 24 

Bill of particulars, place of offense, rights of ac¬ 
cused, 8 15, p. 21 
Breaking and entering. 

Receipt of goods acquired by means of, § 2 
Variance in prosecution for receiving goods tak¬ 
en by, 8 16, p 28 

Burden of proof, prosecutions for, § 17, pp. 31-34 
Instructions as to, § 21, p. 52 
Burglary, 

Receipt of goods acquired by, 8 2 
Variance in prosecution for receiving goods tak¬ 
en by, 8 16^ P> 28 

Carriers, ownership of property stolen from, Indict¬ 
ment as required to all^^ 8 15, p. 27 
Character of offense. 

Indictment or information, 8 15, p. 21 
Statutory provisions, § 1 
Character of possession, dement of offense, 8 6 
Character of property, guilty knowledge, inference 
of, 8 19, p. 46 

Checks, Indictment for receiving stolen check, de¬ 
scription of article, 8 15, p. 25 
Circumstantial evidence, 

Guilty knowledge^ establishment by, 8 19, p. 45 
Intent, establishment by, 8 19, p. 44 
Prosecutions for, 8 19, p. 42 
Theft, establishment by, 8 19, p. 42 
Circumstantial knowledge, stolen character of goods, 
sufficiency, 8 8^ P* 13 

Classification of offense, value of property as mate¬ 
rial for purpose of, 8 5 

Common carriers, ownerdiip of property stolen from, 
indictment as required to allege, 8 15, p. 27 
Common law, substantive offense at, 8 1 
Competency of evidence, prosecutions for, 8 18, p. 
34 

Concealment, 

Admissibility of evidence as to, 8 18, p. 39 
Element of, 8 7 

Guilty knowledge, evidence of, 8 19, p. 47 
Jury question, 8 P- 60 

Knowledge goods were stolen existing at time 
of as essential, 8 8, p. 11 
Sufficiency of evidence, 8 19, pp. 41, 43 
Conciseness, indictment or Information, 8 15, p. 21 
Confessions, admissibility for purpose of proving 
theft, 8 18, p. 87 



INDEX TO RECEIVING STOLEN GOODS 


C5onfu^g Instructions, prosecutions for, | 21, p. 
61 

Conjunctive cliarges, proof of, § 16, p. 28 
Consideration, passing of as element of offense, § 
10 

Conspiracy, 

Indictment, charging Joint receiving, { 15, p. 
23 

Jury atiestlon, credit given testimony of co- 
conspirator, § 20, p. 51 

Purdiases from thief by one of two conspira¬ 
tors, § 6 
Construction, 

Instructions to jury in prosecutions for, § 21, p. 
52 

Statutory provisions, sentence and punishment, 
§ 23 

Verdict, S 22 

Cdnstructive knowledge, stolen character of goods, 
sufSeiency, § 8, p. 13 

Constructive possession, sufficiency to constitute of¬ 
fense, § 6 

Consummation of act of receiving, element of of¬ 
fense, § 6 

Contradictory statements, guilty knowledge, evidence 
of possession supplemented by evidence of, f 19, 
p. 47 

Conviction, 

Burden of proof as to prior conviction as prin¬ 
cipal thief, i 17, p. 32 

One prior conviction for theft of property re¬ 
ceived, admissibility of record, § 18, p. 37 
Previous conviction of thief as essenti^ to of¬ 
fense, S 11 

Thief, indictment or Information as required to 
allege, § 15, p. 23 
Ooiporations, 

Ownership of stolen property. 

Allegations as to, § 15, p. 20 
Proof of, § 16, p. 31 

Variance between allegations and proof of ovm- 
ersbip of property stolen, § 16, p. 31 
Corroboration, accomplices, testimony, § 20, p. 51 
Oorruption, element of offense, § 9 
Credibility of witnesses, jury question, § 20, p. 49 
Criminal intent Intent generally, post 
Declarations, admissibility for purpose of proving 
theft 5 18, p. 37 
Defenses, prosecution for, $ 13 
Definitions,' 

Concealment { 7 
Fence, § 1 

Beeent possession, § 17, p. 34 
Description of offense^ indictment or Information, f 
15, p. 22 

Description of property. 

Indictment or information, § 15, p. 24 
Variance between allegations and proof, § 16, p. 
29 

Discretion of court sentence and punishment statu¬ 
tory provisions, § 23 
Disjunctive charges, proof of, } 16^ p. 28 
Distinct nature of c^ense, § 11 
Duration of possession, materiality, § 6 
Bhnhezzlement 

Knowingly receiving or concealing embezzled 
t goods; S 2 


Embezzlement—Continued, 

Knowledge as essential in prosecution for re¬ 
ceiving embezzled money, § 8, p 11 
Proof of as sufficient in prosecution for receiving 
stolen goods, $ 16, p. 28 
Entrapment receipt of goods, § 5 
Evasive statements, guilty knowledge, evidence of 
possession supplemented by, § 19, p. 47 
Evidence, 

Circumstantial evidence, ante 

Instructions to jury on weight ot, { 21, p. 51 

Prosecutions for. 

Admissibility, $ 18, pp. 34-39 
Burden of proof, instructions as to, § 21, 
p. 52 

Inferences, jury question, § 20, p. 48 
Presumptions and burden of proof, S 17, 
pp. 31-34 

Weight and sufficiency, § 19, pp. 3^-48 
Jury question, § 20, p. 48 
Variance, § 16, pp. 27-31 

Exdiange of property, receipt of something for 
which stolen property was exchanged, $ 5 
Fact questions, prosecutions for, } 20, pp. 48-51 
False pretenses, 

Knowingly receiving goods obtained by, § 2 
Proof in prosecution for receiving property ob¬ 
tained by, i 16, p. 27 

False statements, guilty knowledge, evidence of pos¬ 
session supplemented by, § 19, p. 47 
Felonious intent, element of offense^ § 9 
Mony, 

Punishment as, value of property, § 23 
Value of goods received as considered in deter¬ 
mining, S 6 
Fence, defined, § 1 

First conviction, lesser, degree of punishment, S 23 
Foreign shipment, 

Receiving or possession of goods stol^ from, 
§4 

Sufficiency of evidence to sustain conviction 
for possessing, § 19, p. 42 
Foreign state. 

Indictment for concealing stolen goods brought 
from, § 15, p. 23 

Property received or i)ossessed in, § 6 
Foreign state or country, receiving or i>ossession of 
goods stolen in, § 3 
Fraud, element of offense, § 9 
General verdict, prosecution for, sufficiency, § 22 
Good faith. 

Purchase of goods, jury question, 5 13 
Purchase of proper^. Jury question, § 20, p. 50 
Grade of offense, statutory provisions, { 1 
Guilty intent, dement of offense^ § 9 
Guilty knowledge, 

Admissibility of evidence to prove, S 18, p. 38 
Attempt to commit offense, § 12 
Burden of proof, § 17, p. 32 
Element of offense, $ S, pp. 10-14 
Indictment or information, allegations as to, § 
15, p.^22 

Inference, inadequacy of price paid, i 19, p. 48 
Instructions to jury respecting, $ 21, pp. 64, 

. 56 

Jury question, § 20, p. 60 
Proof of, S 16, p. 28 
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Guilty knowledge-<k)ntinued, 

Sufficiency of evidence as to, § 19, p. 45 
Husband and wife, liability, § 14 
Identity, 

Property received, element of offense, § 5 
Pr(^erty stolen. 

Admissibility of evidence as to, § 18, pi S6 
Burden of proof, § 17, p. 33 
Jury question, § 20, p. 49 
Suffici^cy of evidence as to. § 19. n. 44 
Thief, 

Knowledge of as essential, § 8, p. 11 
Materiality, § 2 

Implied knowledge, stolen <diaracter of goods, suffi¬ 
ciency, § 8, p. 13 

Indictment or information, $§ 15, 16, pp. 20-32 
Several counts, Instruction resp^ing conviction 
on, S 21, p. 52 

Several offenses, verdict pursuant to, § 22 
Infants, statute penalizing receipt of stolen property 
from, validity, § 1 
Inferences, 

Evidence In prosecution for, jury questions, § 
20, p. 48 

Guilty knowledge, § 19, p. 45 
Instructions to jury, prosecutions for, § 21, pp. 51-57 
Verdict interpreted by reference to, § 22 
Intent, 

Admissibility of evidence as to, § 18, p. 35 
Attempt to commit offense, § 12 
Burden of proof, § 17, p. 33 
Circumstantial evidence, establishment by, $ 19, 
p. 44 

Element of offense, $ 9 

Indictment or Information, allegations as to, § 
15, p. 23 

Instructions to jury respecting, § 21, p. 63 
Jury question, § 20, p. 50 
Sufficiency of evidence as to, § 19, p. 43 
Interstate shipment, 

Description of property stolen in, indictment or 
Information, § 15, p. 25 

Indictment and prosecution for receiving goods 
stolen from, $ 15, p, 23 

Indictment for receiving goods stolen in, descrip¬ 
tion of property, § 16, p. 25 
Heceiving or possession of goods stolen from, 
§ 4 

Sufficiency of evidence as to possessing property 
stolen from, § 19, p. 42 
Issues, prosecutions for, § 16, pp. 27-32 
Joint charge, conviction on, § 14 
Joint possession, sufficiency for conviction, % 6 
Joint receipt, conspirators, indictment charging, § 
15, p. 23 

Joint receivers, husband and wife, conviction as, 
§ 14 

Junk dealers, statutory provisions r^ating to, valid¬ 
ity, § 1 

Jury questions. 

Prosecution for, 8 20, pp. 4876! 

Purchase of go^s, defense of, § 13 
Kindred offense, prior acquisition of goods by as 
element of offense, { 2 
Knowledge, 

Appropriating goods found with knowledge they 
were stolen, { 5 


Knowledge—Continued, 

Guilty knowledge, generally, ante 
Interstate shipment, receiving goods stolen from, 
§4 

Larceny, 

See, also. Theft, generally, post 
Accessories to, conviction of receiving stolen 
goods, 8 14 

Admissibility of evidence to prove facts sur¬ 
rounding, § 18, p. 37 
Distinguished, § 1 

Evidence tending to show as supporting convic¬ 
tion for receiving stolen goods, § 16, p. 
28 

Beceipt of goods subject of, element of offense, 
§5 

Law questions, prosecutions for, § 20, pp. 48-^1 
Manual possession, necessity, § 6 
Materiality of evidence, prosecutions for, § 18^ p. 
34 

Minors, statute penalizing receipt of stolen property 
from, validity, § 1 
Misdemeanor, 

Punishment as, value of property, 8 23 
Value of goods received, olassiiicati<Mi of of¬ 
fense, § 5 

Misleading instructions, prosecutions for, g 21, p. 
61 

Guilty knowledge^ § 21, p. 64 
Money, 

Admissibility of evidence in prosecution for re¬ 
ceiving stolen money, g 18, p. 36 
Indictment for receiving, description of prop¬ 
erty, § 15, p. 25 
Motor vehicles. 

Accomplices!, corroboration, g 20, p. 51 
Aiders and abetters, liability as principal, g 14 
Indictment for receiving stolen vehicle, descrip¬ 
tion of property, g 15, p. 25 
Possession outside state as evidence establishing 
receipt within state, § 19, p. 43 
Prima facie evidence of receipt, statutory pro¬ 
visions, g 17, p. 32 

Name of owner of property, materiality, g 1 
Name of thief. 

Indictment or information, necessity of alleg¬ 
ing, g 15, p. 22 

Variance between allegations and proof, g 16, 

p. 28 

Nature of offense, g 1 

Indictment or information, averments as to, g 
15, p. 21 

Negotiation, consummation of act as essential, g 6 
Notes, indictment for receiving stolen note, descrip¬ 
tion of property, g 15, p. 25 
Oral statements, 

Attemiit to explain possesidon, presumption, g 
17, p. 33 

Possession of goods, admissibility of evidence 
as to, g 18^ p. 38 
Ownership, 

Admissibility of evidence as to, g 18, p. 36 
Element of crime, g 1 

Indictment or information, allegations as to, g 
15, p. 26 
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Ownership—Continued, 

Recent possession of stolen property with asser¬ 
tion of, establishment of guilt by showing, 

§ 19, p. 47 

Stolen property. Jury question, § 20, p. 49 
Sufficiency of evidence as to, § 19, p. 44 
Variance between allegations and proof, S 16^ 
p. 30 

Partnership, 

Defenses In prosecutions for receiving goods 
stolen from, § 13 
Liability, S 14 

Ownership of property stolen from, indictment 
as required to allege, § 15, p. 27 
Variance between allegations and proof as to 
ownership of property stolen, § 16^ p. 81 
Payment for goods, dement of offense, § 10 
Personal knowledge^ stolen character of goods, neces¬ 
sity, § 8, p. 11 
Persons liable^ § 14 
Physical possession, necessity, § 6 
Place, 

Admissibility of evidence in respect of, 8 IS, 
p. 35 

Circumstantial evidence, establishment by, § 19, 
p. 43 

Indictment or information, allegations as to, § 
15, p. 21 

Proof in respect of, § Id, p. 28 
Place of theft. 

Indictment or information, allegations as to, 8 
15, p. 23 

Materiality as respects offense, 8 8 
Pleadings, verdict, construction by reference to, 8 
22 

Positive knowledge, stolen character of goods, neces¬ 
sity, 8 8, p. 12 
Possession, 

Admissibility of evidence as to, 8 18, p. 35 
Description of goods as property of person 
from whose possession taken, Indictment or 
information, 8 15, p. 26 
Element of offense, § 6 
Goods received, elment of offense^ 8 6 
Proof in respect of persons having possession 
of stolen proi)erty, 8 16, p. 31 
Stolen property. 

Establishment of guilt by showing, 8 18, P. 
43 

Instructions to Jury respecting, 8 21, m>. 
54 56 

Sufficiency of evidence as to, 8 19, p. 46 
Presumptions, 

Possession of stolen goods, instructions to Jury 
on, 8 21, p. 56 

Prosecutions for, 8 17, pp. 31-34 
Price paid, 

Admissibility of evidence as to on issue of guilty 
knowledge, 8 18^ P. 39 

Guilty knowledge as inferred from inadequacy, 
8 19, p. 48 
Principal, 

Aiders and abetters, conviction as, 8 4 
Offense of receiving, 8 14 

Prior acquisition of property received, element of 
offense^ 8 2 


Proceeds, sale of stolen property, receipt as offense, 
8 5 

Proof, prosecutions for, 8 16, pp. 27-32 
Prosecution, 88 15-23> pp. 26-^ 

Admissibility of evidence, 8 18, PP. 34r39 
Burden of proof, 8 17, pp. 31-34 
• Instructions on, 8 21, p. 52 
Circumstantial evidence, sufficiency, 8 19, p. 42 
Competency of evidence, § 18, p. 34 
Credibility of witnesses. Jury question, § 20, p. 
49 

Direct evidence as essential to sustain convics 
tion. 8 19, p. 42 
Evidence, generally, ante 
Fact questions, 8 20, pp. 48-51 
General verdict, sufficiency, § 22 
Indictment or information, 8 15, pp. 20-27 
Instructions to Jury, 8 21, pp. 51-57 

Verdict interpreted by reference to, 8 22 
Issues, proof and variance, § 16* pp. 27-31 
Jury questions, 8 20, ppt 48^1 
Law questions, 8 20, pp. 48-61 
Materiality of evidence, 8 IS, p. 34 
Presumptions, 8 17, pp. 31-34 
Punishment and conviction, § 23 
Questions of law and fact, 8 20, pp. 48-51 
Relevancy of evidence, 8 18, p. 34 
Sentence, 8 23 

Sufficiency of evidence, 8 19, pp. 39-48 
Verdict, 8 22 

Weight of evidence, 8 19, pp. 39-48 
Punishmmit, conviction for, 8 23 
Purchase of goods, 

Defense of, § 13 

Indictment or information, allegations as to, 8 
15, p. 22 

Price paid, admissibility of evidence on issue 
of guilty knowledge, 8 13, p. 39 
Purchase of property, guilty knowledge* Jury ques¬ 
tion, 8 20, p. 50 

Questions of law and fact, prosecutions for, 8 20, pp. 

4frn51 

Railroads, 

Interstate shipment, receiving goods stolen from, 
§4 

Possession of property alleged to have been 
stolen from, admissibility of evidence, f 18, 
p. 36 

Reasonable doubt. 

Evidence as required to establish elements of 
offense beyond, 8 19, p. 39 
Guilty knowledge, evidence as required to show 
beyond, 8 19, p. 45 
Receipt of goods, 8 5 

Circumstances surrounding, admissibility of evi¬ 
dence, 8 18* p. 38 

Instructions to Jury respecting, 8 21, p. 53 
Intent as element of offense, 8 9 
Knowledge goods were stolen existing at time of 
as essential, 8 3, p. 11 
Variance in allegations and proof, 8 16, p. 29 
Receipt of property. 

Admissibility of evidence as to, 8 18* p. 35 
Burden of proof, 8 17, p. 32 
Jury question, 8 20, p. 49 
Sufficiency of evidence as to, 8 19, p. 43 


1188 



INDEX TO EECEIVINQ STOLEN GOODS 


Heceivlng goods, Indictment or information, allega¬ 
tions as to, 8 15, p. 21 
Recent possession. 

Automobile stolen in another state, consideration 
in determining whether car was acquired 
within state, | 19, p. 43 

Proof of unexplained possession as sufficient to 
sustain conviction, § 19, p. 47 
Stolen goods, presumptions, Instructions respect¬ 
ing, § 21, p. 66 
Stolen property, 

Jury question, § 20, p. 60 
Presumptions arising, § 17, p. 33 
Relevancy of evidence, prosecutions for, § 18, p. 34 
Report of purchase, defense of, § 13 
Reputation, admissibility of evidence as to on issue 
of guilty knowledge, S 18, p. 89 
Restitution to owner, p^shment as affected, 8 23 
Restoration of proi)erty. 

Punishment as affected, § 23 
Receipt of goods with intent to restore to own¬ 
er, § 9 

Retention of stolen character, goods received, ele¬ 
ment of offense, § 5 

Revenue stamps, value of property stolen enhanced 
'by, § 5 

Reward, receiving stolen property with intent of ob¬ 
taining, 8 9 
Robbery, 

Receipt of goods acquired by, 8 2 
Variance in respect of pleading and proof, 8 18, 
p. 28 

Secrecy, guilty knowledge, evidence of, 8 19, p. 4*6 
Secretion, concealment as requiring actual secreting 
of property, 8 T 
Sentence^ conviction for, 8 23 
Servants, possession of goods by, 8 8 
Several articles, indictment charging receipt of, proof 
of receipt of part as sufficient, 8 18, p. 30 
Several persons, indictment or information, allega¬ 
tions as to property stolen by, 8 15, p. 22 
Statutory provisions, 

Accomplices, corroboration, 8 20, p. 61 
Embezzlement, knowingly receiving or concealing 
embezzled goods, 8 2 

First conviction, lesser degree of punishment, 8 
23 

Indictment or information, following language of, 
8 15, p. 21 

Interstate or foreign shipment, receiving goods 
stolen from, 8 ^ 

Motor vehicles, prlma fade evidence of receipt, 
§ 17, p. 32 

Nature of offense, 8 1 

Ownership of property, indictment or informa¬ 
tion as required to allege, 8 15, P. 26 
Punishment, conviction for, 8 23 
Validity, 8 1 

Substantive nature of offense^ { 11 


Surplusage^ indictment or information, 8 15, pp* 
22, 26 

Name of thief, 8 16. p. 29 

Suspicious circumstances, guilty knowledge, evidence 
of possession supplemented by evidence of, 8 19, 
p. 47 
Theft, 

See, also. Larceny, generally, ante 
Accused stealing goods, 8 ^ 

Admissibility of evidence as to, 8 18> p. 37 
Burden of proof, 8 17, p. $2 
Circumstantial evidence, establishment by, 8 19, 
p. 42 

Goods as required to have been stolen by per¬ 
son other than accused, 8 1 
Guilty knowledge of as essential to offense, 8 8, 
pp. 10-14 

Indictment or information, allegations as to, 8 
15, p. 21 

Instructions to Jury respecting, 8 21, p. 53 
Liability as principal, 8 14 
Previous conviction as essential, § 11 
Prindpal to, conviction of receiving, 8 14 
Prior thefts of goods received as element of 
offense^ 8 2 
Proof of, 8 18, p. 27 

Reasonable doubt, establishment beyond, 8 19, 
p. 42 

Time, 

Knowledge goods were stolen, element of offense^ 

8 8, p. 11 

Proof in respect of, 8 18, p. 28 
Time of theft, indictment or information, allegations 
as to, 8 15, p. 23 

United States, receipt of property stolen from, § 2 
Unknown persons, 

Ownership of property stolen, proof of, 8 18^ 
p. 31 

Receipt of stolen property from, indictment as 
required to allege, 8 16, p. 29 

Value, 

Admissibility of evidence as to. 8 18, p. 36 
Burden of proof, 8 17, p. 33 
Classification of offense, consideration for pur¬ 
pose of, 8 5 

Indictment or Information, allegations as to, 
8 15, pp. 24, 26 

Instructions to jury respecting, 8 21, p. 52 
Jury question, 8 20, p. 49 
Punishment as affected by, 8 23 
Sufficiency of evidence as to, 8 19, p. 44 
Variance between allegations and proof, 8 16, 
p. 29 

Verdict, findings in respect of, 8 22 
Variance, prosecutions for, § 16, pp. 27-32 
Verdict, prosecution for, 8 22 
Wife, liability, 8 14 

Witnesses, credibility. Jury question, 8 20, p, 49 
Words and phrases. Definitions, generally, ante 
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Abatement, plea In, proceedings to enforce, § 89, 
p. 97 

Absence of principal, entering Into without joining, 

I 4 

Absolute yerity, recognizance importing, § 18 
Adsnowledgment, 

Parties, § 5 

Scire facias on forfeited recognizance^ showing as 
to, § 39, p. 94 
Status as, § 1 
Act of Qod, 

Discharge in case of impossibility of perform¬ 
ance by, § 22 

Plea of in enforcement proceeding, $ 89, p. 96 
Actions, enforcement by, § 88 
Adjournment, justice of the peaces taking on, $ 2 
Adjudication of forfeiture^ § 25 
Affidavit of defense, enforcement, action for, { 
p. 97 

Alteration, 

Burdei of proof In respect of, § 41 
Discharge of liability, § 28 
Ambiguity, construction in case of, $ 18 
Amendment, § 16 

Amount, authority to take limited as to, § 8 
Amount of liability, breach of condition, § 20 
Answer^ enforcement proceeding, § 89, p. 95 
Appeal and error. 

Enforcement, proceedings for, § 45 
Forfeiture, proceedings to secure relief from, 

§ 28 

Appearance, enforcement, proceedings for, § 86 
Approval, 

Necessity, § 5 

Scire facias on forfeited recognizance showing as 
to, § 39, p. 94 

Assent, person recognized, § 1 
Assignments of error, enforcement, appeal in pro¬ 
ceeding for, § 45 

Assumpsit, enforcement of forfeited recognizance, 

§ 88 

Attorney fees» liability for on. breach of condition, 

§ 21 

Authority to take^ § 8 
Bastardy proceedings, taking in, $ 2 
Bills of exception, enforcement, appeal in proceedings 
for, § 45 

Blank, signing in, § 5 
Bond, sufficiency as recognizance, $ 9 
Bond of record, status as, § 1 
Breach of condition. 

Judgment entered on, § 25 
Inability on, §| 19-21 

Pleading, proceedings to enforce, § 89, p. 95 
Burd^ of proof, enforcement, proceeding for, § 41 
Oaption, place of taking as sufficiently shown by, § 10 
Oertiflcate^ justice or officer before whom taken, f 5 
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Clerical errors. 

Amendment to correct, § 16 
Conditions omitted by, effect of, { 11 
Effect of, § 7 

Clerk of court, delegation to or exercise of power to 
take, § 8 

Collateral attack, forfeiture, judgment of, § 26 
Collateral impeadiment, § 4 
Conclusiveness, judgment of forfeiture, § 26 
Conditional judgment, entry or ffiing as in nature 
of, § 1 

Conditions, conformity with statute, § 11 
Construction and operation, §§ 18-24 
Gontinnance, 

Discharge of liability, § 22 
Forfeiture after, § 25 
Justice of the peaces taking on, § 2 
Contract, status as, S 1 
Costs, 

Enforcement, proceedings for, § 47 
Forfeiture, condition of granting relief from, § 28 
Cosurety, disdiarge of as releasing others, f 22 
Courts, 

Inherent power to take, § $ 

Jurisdiction of court taking, recitals showing, 

§ 10 

Obligation entered into before, § 1 
Coverture, plea of in action to enforce^ S 39, p. 96 
Criminal cases, 

Amotmt recoverable, § 46 
Becitals and reco^izance taken in, § 10 
Curative statutes^ effect of, § 18 
De facto officers, taking by, § 8 
Death of surety, liability as affected, § 28 
Declaration of forfeiture, § 25 
Judgment on, § 26 
Default, procedure on, § 26 

Defenses, forfeited recognizance, enforcement, S 38 
Definitions, § 1 

Delegation of power to take, § 8 
Demurrer, action on recognizance, § 89, p. 971 
Discharge of liabUity, §§ 22, 28 
Discretion of court, forfeiture, relief from, $ 28 
Distribution of proceeds, forfeited recognizances, § 48 
Doi^et, short entry on, § 5 
Duration of lien, § 24 
Enforcement, §§ 29-48, pp. 88-104 
Abatement, plea in, $ 39, p. 97 
Accrual of right of action, g 88 
Action, § 38 

Affidavit of defense, action to enforce, § 80, p. 97 
Amendment of scire facias or pleadings, § 89, 
p. 98 

Appeal in proceedings for, § 45 
Appearance in proceeding for, § 86 
Assignment of error on appeal from judgment in 
proceeding for, § 45 
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a>iiforcement—Continued, 

Bills of exception, appeal from judgment in pro¬ 
ceeding for, § 46 
Costs, proceedings for, § 47 
Defenses, proceeding for, § 38 
Demurrer, action to enforce, § 38, p. 97 
Distribution of proceeds of forfeited recognizance, 

§ 48 

Evidence in proceeding for, § 41 
Execution, % 29 

Judgment to enforce, $ 44 
Form of remedy, §§ 30-33 
Issues, proceedings for, § 40 
Joinder of parties in actions for, § 35 
Judgment, proceeding for, § 43 
Appeal, § 45 
Jurisdiction, 8 84 
Jury question, § 42 
Nature of remedy, §§ 30-33 
Nil debet, plea of, § 39, p. 97 
Nul ti^ record, plea of, § 39, p. 98 
Parties, § 35 

Pleading, §§ 39, 40, pp. 93-100 
Premature suit, 8 88 
Process, § 36 

Proof, proceedings for, 8 40 
Quashing and discontinuance of proceedings, § 37 
Replication or reply, scire facias on recognizance, 
8 39, p. 97 

Scire facias, generally, post 
Set-off in proceedings for, § 38 
Summary proceedings, § 31 
Trial, proceedings for, § 42 
Variance, proceeding for, § 40 
Venue, 8 34 

Verdict, proceedings for, 8 42 
Waiver of defects or objections in action to en¬ 
force, 8 39, p. 99 
EjStoppel, denial of validity, 8 15 
Evidence, enforcement, proceeding for, 8 41 
Execution, 

Enforcement by, 8 29 
Forfeited recognizance, 8 44 
Manner of; 8 5 
Filing, 8 6 

Forfeiture, 8S 25-"28; pp. 85-^ 

Accrual of right of action on forfeited recogni- 
g 33 

Adjndicatioii, $ 25 

Amount recoverable on forfeited recognizance, § 
48 

Appeal from judgment of, 8 45 
Application for relief from, § 28 
Assumpsit, enforcment, 8 33 
Oosts, condition of granting relief from, 8 28 
Declaration, 8 25 

Judgment on, { 28 

Discretion of court, relief from, § 28 
Distribution of proceeds of forfeited recogni¬ 
zance, 8 48 

Enforcement, generally, ante 
Execution on forfeited recognizance, 8 44 
Judgment on declaration of, § 20 
Jurisdiction of court over forfeited recognizance, 
8 34 

Jury questions, action on forfeited recognizance, 
8 42 


Forfeiture—CJontinued, 

Notice, § 25 

Partial relief from, § 28 
Pleading, enforcement proceeding, § 39, p. 95 
Pleading in action on forfeited recognizance, 8§ 
39, 40, pp. 93-100 
Premature forfeiture, 8 25 
Presumptions raised by, 8 41 
Process on forfeited recognizance, 8 38 
Relief from, 8 28 
Respite after, 8 27 

Review of action of court in remitting or refus¬ 
ing to remit, 8 28 
Scire facias, post 

Summary proceedings on forfeited recognizance, 
§31 

Surplusage, second forfeiture as, 8 25 

Form and sufficiency, 8§ 7-15, pp. 79-83 
Additional conditions, § 11 
Bond, sufficiency as recognizance, 8 9 
Clerical errors, 8 7 
Conditions, 8 

Conformity to statute, 8 8 
Curative statutes, effect of, 8 13 
Defects in respect of form, 8 7 
Estoppel to deny validity, § 15 
Indebtedness, statement of, § 12 
Manner of testing sufficiency, § 14 
Materiality in respect of form, § 7 
Omission of conditions, effect of, 8 11 
Penalty, statement of, 8 12 
Recitals, 8 10 

Strict compliance with statutory form as essen¬ 
tial, 8 8 

Technical errors or omissions, 8 7 

Formal requirements, 8 18 

Fraud, plea of in action to enforce, 8 39, p. 98 

Indebtedness, statement of as essential, 8 12 

Infants, 

Plea of infancy in action to enforce, § 39, p. 96 
Principal, entering into without joining, 8 4 
Inherent power to taie, courts of record, 8 3 
Instructions, to jury, Worcement, proceedings for, 
8 42 

Interest, recovery as including, 8 46 
Interlocutory judgment, declaration of forfeiture, 8 
26 

Issues, enforcement, proceedings for, 8 40 
Joinder of parties, enforcement, actions for, 8 35 
Joinder of principal, 8 4 

Joint or several liability, breach of conditions, 8 20 
Judges, taking by, statutory provisions, 8 3 
Judgment, enforcement, proceedings for, 8 43 
Jurisdiction, 

Ck>urt to whidi returned, requirements as to, 8 
21 

Forfeited recognizance, 8 34 
Recitals showing, 8 10 

Jury questions, enforcement, proceedings for, 8 42 
Justices of the peace. 

Authority to take, 8 3 

Oontlnuance or adjournment of bearing before^ 
taking of, 8 2 
Legislative authorization^ 

Parties, 8 4 
To take, 8 3 
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Liability, 

Breach of condition, §§ 19-21 
Discharge of, S§ 22, 23 
liens, I 24 

Manner of executing and taking, § 5 
Minutes of court, short entry on, § 5 
Misspelling name of principal, effect of, § 7 
Motion to quash, suflSciency, determination by, § 
14 

Motions, forfeiture, rdief from, § 28 
Nature of obligations> § 1 
New trial, forfeiture pending motion for, § 25 
Nil debet, enforcement, plea of In proceeding to en¬ 
force, § 39, p. 97 

Non est factum, enforcement, plea of in proceeding 
to enforce, § 39, p. 97 
Notice, 

Amendment, $ ^5 
Forfeiture, § 25 

Nul tiel recognizance, scire facias, plea to, § 39, p. 
97 

Nul tiel record, enforcement, plea of in proceeding 
to enforce, | 39, p. 96 
Number of sureties, § 4 
Nunc pro tunc amendment, § 16 

Judgment on declaration of forfeiture, { 26 
Nunc pro tunc indorsement, § 5 
Obligees, f 4 
Officers, 

Jurisdiction of officer taking, recitals showing, 

§ 10 

Obligation entered into before, § 1 
Operation of law, discharge of liability, § 22 
Parol, validity of recognizance resting on, § 5 
Parties, § 4 

Enforcement, actions for, § 35 
Forfeiture, application for relief from, § 28 
Partition proceedings, taking in, § 2 
Payment, plea of in action to enforce, § 39, p. 96 
Payment into court, discharge of liability, § 22 
Penalty, 

Liability on breadi of conditicm limited to, § 
21 

Recovery limited to amount of, § 46 
Statement of as essential, § 12 
Performance of condition, discharge by, $ 22 
Petition, forfeiture, relief from, 8 28 
Place, 

Authority to take limited as to, 8 3 
Taking, recitals showing, 5 10 
Pleading, forfeited recognizance, action on, §§ 3^-^, 
pp. 93-100 
Power to take, § 3 
Premature forfeiture, § 25 
Presence of parties, time of entering into, § 5 
Presumptions, § 41 
Principal, 

Entering into without principal Joining, § 4 
Forfeiture, calling and defaulting, § 25 
Misspelling name of, effect of, § 7 
Notice of forfeiture^ § 25 
Omission of name from body of recognizance, 
effect of, § 10 
Priorities, § 24 

Proceedings in which authorized, § 2 
Process, enforcement, proceedings for, § 36 
Proof, enforcement, proceedings for, § 40 


Purposes, §§ 1, 2 

Construction in accordance with, § 18 
Recitals, § 10 

Judgment on declaration of forfeiture, § 26 
Record, § 6 

Obligation of, § 1 

Release, plea of in proceeding to enforce, § 39, p. 96 
Replication or i*eply, scire facias on recognizance, § 
39, p. 97 

Requisites in general, 5 1 
Return, § 6 
Scire facias. 

Declaration of forfeiture, § 26 
Forfeited recognizance, 

Amendment, § 39, p. 98 

Answer, § 39, p. 95 

Appeal from judgment, § 45 

Burden of proof, § 41 

Demurrer, § 39, p. 97 

Evidence, 8 41 

Judgment, 8 43 

Oyer, § 39, p. 99 

Pleading, §§ 39, 40, pp. 93-100 

Premature proceeding, pleading, § 39, p. 96 

Quashing and discontinuance, 8 67 

Remedy by way of, § 32 

Service of process, 8 36 

Testing sufficiency by after forfeiture^ § 14 

Verdict, 8 42 

Testing sufficiency by after forfeiture^ 8 14 
Seal, 8 5 

Second recognizance, 8 17 
Security, prosecution of action, taking for, 8 2 
Set-off and counterclaim, forfeited recognizance, 
action on, 8 38 

Several sureties, disdiarge of one as r^easing oth¬ 
ers, 8 22 

Sheriffs, authorization to take, 8 3 
Short entry, dodset or minutes of court, 8 5 
Signature, 8 ^ 

Statutory provisions, 

Obnditions, 8 H 
Conformity to, 8 8 

Construction of recognizance authorized by, 8 
18 

Curative statutes, effect of; 8 13 
Forfeiture, 

Distribution of proceeds^ 8 48 
Judgment on declaration of, 8 26 
Relief from, 8 28 
Judges, taking by, § 3 
Names of parties, effect of omission, 8 10 
Number of sureties, 8 4 
Purposes; 8 2 
Signature, 8 5 

Surrender of principal, discharge of liability, 
8 22 

Strict construction, 8 18 

Sufficiency. Form and sufficiency, generally, ante 
Summary proceedings, enforcement 8 31 
Sureties, 

Attorney fees, liability, 8 21 

Death of surety, liability as affected, 8 28 

Discharge of liability, 88 22, 23 

Notice of forfeiture, 8 25 

Number, 8 4 

Omission of name, effect of, 8 7 
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Sureties—Continued, 

Omission of name from body of recognizance, 
effect of, § 10 

Surrender of principal, discharge of liability, 
f 22 

Surplusage, 

Additional or superadded conditions, rejection, 
§ 11 

Forfeiture, second forfeiture as, § 25 
Surrender of principal, discharge of liability, { 22 
Technical errors or omissions, effect of, § 7 
Third persons, alteration or mutilation by, liability 

as affected, $ 23 
Time, 

Amendment, $ 16 

Authority to take limited as to, $ 3 

Forfeiture^ § 25 

Emission of, { 28 


T3me—CJontinued, 

lien, attachment, i 24 
Heturning, filing and recording, § 6 
Trial, enforcement, proceedings for, § 42 
Typewritten signature, sufficiency, § 5 
Undertaking, distinguished, $ 1 
Vacation, void recognizance, § 14 
Variance^ enforcement, proceedings for, § 40 
Verbal acknowledgm^t, sufi^clency, { 5 
Verdict, enforcement, proceedings for, § 42 
Void recognizance. 

Amendment, validation by, $ 16 
Ffifecti of, § 1 
Vacation on motion, § 14 
Waiver, pleadings in action to enforce, defects 
objections, § 39, p. 99 
Written acknowledgment, necessity, § 5 
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Abandonment, supplying lost or destroyed records, 
proceedings for, § 46 
Abbreviations, construction, § 32 
Abstract books, inq)ection, § 36, p. 138 
Abstractors, inspection, 

Becords, fees, § 38 
Begulations as to, § 40 
Bight of, § 37, p. 143 
Access to, §§ 35-41, pp. 133-150 
Abstractors, § 37, p. 144 
Criminal effense, refusal of, § 72 
Depositions, rights of litigants, § 37, p. 146 
Parties or attorneys, right to, § 37, p. 146 
Bight of access in general, § 35, p. 133 
Accuracy, element of, § 1 

Actions, cancellation of record, maintenance to can¬ 
cel instrument not entitled to record, § 30 
Administrative officers, inspection of records, $ 36, 
p. 139 

Adverse claimants, lost or destroyed records, estab¬ 
lishment of title evidenced by, § 55 
Allegations as to, § 61 
Beimbursement, § 68 

Adverse possession, lost or destroyed records, estab- 
ment of title evidenced by, § 57 
Affidavits, 

lost or destroyed records, establishment of title 
evidenced by, complaint accompanied by, § 61 
Supplying lost or destroyed records, 

Evidence furnished by, § 49 
Notice accompanied by, § 48 
Alteration, §| 23-28, pp. 126-129 
See, also. 

Amendment, generally, post 
Correction, generally, ante 
Criminal offense, § 72 
Effect of, § 28 
Evidence, § 27 
Official authority, § 24 
Persons authorized to make, § 24 
Presumptions, § 27 
Protection against, § 34 

Bestoratlon of lost or destroyed record dis¬ 
tinguished, § 42 

Scroll inadvertently omitted, adding subsequent¬ 
ly, 8 25 
Amendments, 

Allowance subject to rights of third persons, § 
23 

Force and effect of; § 28 
Legislative and collective bodies, § 24 
Method of making, § 26 
Official authority, § 24 
Presumptions, $ 27 

B^ef against defects and mistakes, § 26 
Bestoration of lost or destroyed record distin¬ 
guished, S 42 


Amendments—Continued, 

Supplying lost or destroyed records, pleading in 
proceeding for, § 46 

Ancillary proceedings, lost or destroyed records, es¬ 
tablishment of title evidenced by, § 53 
Answer, lost or destroyed records, proceeding to 
establii^ title evidenced by, § 61 
Appeal and error, 

Lost or destroyed records, proceedings to estab- 
lij^ title evidenced by, § 71 
Supplying lost or destroyed records, proceeding 
for, § 51 

Attorneys, inspection of records, § 37, p. 145 
Audit, ini^pection, right of as induding making of 
audit, § 35, p. 136 

Bankruptcy, Burnt Becords Actsi, petition by grantee 
of assignee to establish title under, § 57 
Bond issues, inspection of opinions of attorneys em¬ 
ployed to assist in, § 36, p. 139 
Books, records entered in, § 15 
Burden of proof. 

Lost or destroyed records, establishment of title 
evidenced by, f 62 

Supplying lost or destroyed records, $ 49 
Burnt Becords Acts, 

Conclusiveness of decree in proceedings to es- 
tahlidi title under, § 69 

Costs in proceeding to establish title under, 8 
70 

Defenses in suit to establish title under, 8 67 
Determination of rights of parties under, 8 03 
Evidence, proceedings to establish title under, 
8 62 

Jurisdiction of proceeding to establish title un¬ 
der, § 58 

Nature of proceeding to establish title under, 
4 64 

Beview in proceedings to establish title under, 
8 71 

Service of process in actions under, g 60 
Validity, § 63 
Cancellation, g§ 29-31 
Certiffcate, recording officer, g 13 
Oertiflcation, copies, f 35, p. 134 
Certified copies, statutory right of inspection as 
carrying with it right to obtain, g 36, p. 137 
Circumstantial evidence, 

Criminal prosecutions, jury question as pre¬ 
sented, § 76 

Supplying lost or destroyed records, admissi¬ 
bility, g 49 

Citizens, inspection, ri^t of, § 37, p. 142 
Clerical errors, effect of, § ^ 

Clerk of court, supplying lost or destroyed records, 
power in respect of, g 44 

Cloud on title, lost or destroyed records, removal 
in proceeding to establish title evidenced by rec¬ 
ord, g €7 
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OollateraJ attac*, 

Lost or destroyed records, Judgment in proceed¬ 
ing to establish title evidenced by, § 69 
Public records, § 33 
Common law, 

Access to and Inspection of public records, § 35, 
p. 133 

Supplying lost or destroyed records, § 42 
Procedure, 8 43 
Conclusiveness, § 33 

Confidential communication and documents, ini^pec- 
tion, § 36i p. 138 

Construction and operation, §§ 32, 33 
Statutory provisions, $ 2 
Constructive notice, 

Land records^ § 1 
Lost or destroyed records, § 42 
Constructive possession, lost or destroyed records, 
establishment of title evidenced by, § 56 
Copies, 

Certification, § 35, p. 134 
Fees, S 38 

Statutory provisions, right to make, § 35, p. 138 
Coroners, inspection of return of testimony taken 
at inquest § 36, p. 139 
Corporate seal, recording, § 11 
Correction, §§ 23^28, pp. 126-129 
See, also, 

Alteration, generally, ante 
Amendment, generally, ante 
Alteration of, $ 25 
Conforming to facts, § 23 
Fffect of, 8 28 

Equity, procedure by bill in, § 24 
Evidence as to, § 27 
Indorsement, $ 25 
Method of making, § 26 
Nature of, { 25 
OfBcial authority, § 24 
Persons authorized to make, § 24 
Presumptions, § 27 

Costs, lost or destroyed records^ proceedings to es¬ 
tablish title evidenced by, § 70 
County commissioners, safekeeping and preservation 
of public records of county, 8 34 
Courts, 

Cancellation or surrender of public records, au¬ 
thority in respect of, § 29 
Correction of record, power to order, 8 24 
Inspection of Judicial records, 8 36, p. 140 
Crimes and offenses, 8§ 72-76, pp, 167-170 
Application of statutes relating to, 8 75 
Circumstantial evidence Jury question presented 
by, 8 76 

Doscidption, indictment or information, 8 76 
Destruction of records, 8 73 
Evidence in prosecution for, 8 76 
Inspection of records, right of person accused, § 
37, p. 146 

Inspection of records renting to apprehension, 
prosecution, etc., of criminals, 8 36, p. 140 
Instructions to jury in prosecutions for, 8 76 
Intent, indictment alleging, 8 76 
Issues, prosecutions for, 8 76 
Jury questions, prosecutions for, § 76 
Mutilation of records, 8 73 
' Proof in prosecutions for, 8 76 


Crimes and offenses—Continued, 

Prosecution and punishment, 8 76 
Removing records, 8 74 
Secreting records, 8 74 
Trial in prosecutions for, § 76 
Variance in prosecution foi;, 8 76 
Criminal offenses, indictment or information, 8 76 
Cross-index, statutory requirements, § 16 
Cross-petition, lost or destroyed records. 

Establishment of title evidence by, burdmi of 
proof, 8 62 

Proceeding to establish title evidenced by, § 61 
Cumulative Jurisdiction, supplying lost or destroyed 
records, proceedings for, 8 44 
Cumulative remedies, lost or destroyed records, es¬ 
tablishment of title evidenced by, 8 54 
Custody, 8 34 

Construction of statutes involving, 8 35, p. 137 
Custom and usage^ inspection of records, § 36^ p. 
137 

Damages, examination of record, wrongful refusal 
to permit, 8 41 
Date, 

Filing, indorsement, 8 8 
Itecording, 8 H 

Conduslveness of entry as to, 8 ^4 
Effective date, 8 18 
Correction, 8 28 

De facto recording officer, record of instrument by, 
8 17 

Dealers in tax titles, examination and abstract at 
records, right to make, § 37, p. 145 
Decree. Judgment or decree, generally, post 
Defenses, lost or destroyed records, suit to establish 
title, 8 57 
Definitions, 8 1 
Filing, 8 4 
Delivery, 

Filing by, 

Actu^ ddivery as essential, 8 5 
Means of, 8 4 

'Successor in office, responsibility for, 8 34 
Demurrer, 

Lost or destroyed records, proceeding to estab¬ 
lish title evidenced by, § 61 
Substitution of lost record, plea by general de¬ 
nial to petition, 8 46 
Deposit and filing, S§ ^ 

Depositions, access, rights of litigants to, 8 37, p. 146 
Deputies filing by delivery to, 8 5 
Destroyed records. Supplying lost or destroyed rec¬ 
ords, generally, post 

Diplomatic correspondence, inspection, right of, 8 36, 
p. 140 
Discretion, 

Care, management and control of records, 8 34 
Insp^on of records, 8 35, p. 136 
Kecording officer, index, 8 16 
Distinctions, filing and recording, 8 4 
Divorce actions, Inspection of records In, 8 36, p. 
141 

Durability, dement of, 8 1 

Earthquakes, loss or destruction of records by, valid¬ 
ity of statutes resting to, 8 53 
Editors, inspection of records, right of, 8 37, p, 145 
Effect of recording, 88 32, 33 
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Equity, 

Correction of record, procedure by bill In equity, 
§ 24 

Supplying lost or destroyed records, jurisdiction 
of proceedings, § 44 

Erasures, amendment ^f record by, { 26 

E^ential elements, f 1 

Evidence, 

Alteration, § 27 

Burden of proof, generally, ante 
Burnt Records Acts, proceeding to establish title 
under, § 62 
Correction, § 27 
Criminal prosecutions, § 76 
Lost or destroyed records, establishment of title 
evidenced by, § 62 
Presumptions, generally, i)ost 
Supplying lost or destroyed records, proceedings 
for, § 49 

Ex parte proceedings, supplying lost or destroyed 
records, § 47 

Executive officers, inspection of records, § 36, p. 139 
Exemplified copies, statutory right of inspection as 
carrying right to obtain, § 36, p. 137 
Exhibits, access to, rights of litigant, § 37, p. 146 
False record, canc^ation, § 31 
Family court cases, inspection of record^ § 37, p. 
146, n. 7 

Federal courts, subpoena duces tecum, removing pub¬ 
lic records from state pursuant to, § 39 
Federal Register Act, purpose, § 2 
Fees, §§ 19-22 
Amount, f 20 
Arbitrary charge, $ 20 
Inspection or copies of records, § 3$ 

Persons liable, § 21 
Prepayment, § 22 
■Statutory provisions, § 20 
Filing, §1 4r^ 

Actual delivery as essential, $ 5 
Date, indorsement, § 8 
Delivery for purpose of, § 4 
Deputy, delivery to as sufficient, § 5 
Fees, generally, ante 
Indorsement, § 6 
Time, § 8 

Inferences from fact of, § 33 
Mail, deposit by, $ 7 
Marking instrument filed, § 6 
Messenger, deposit by, § 7 
Person with whom filed, § 5 
Place, f 7 

Placing paper in official custody of officer, § 4 

Prepayment of fees, § 22 

Purpose of requirement, § 4 

Recording distinguished, § 4 

Signature of officer certifying date, § 6 

Time^ § 8 

Findings, lost or destroyed records, proceeding to es¬ 
tablish title evidenced by, § 65 
Fire. Burnt Records Acts, generally, ante 
Floods, loss or destruction of public records by, 
validity of statutes relating to, § 53 
Fraud, prevention of, § 2 

Grand jury, restoration of lost or destroyed records, 
];K>wer in respect of, $ 44 


Harmless error, lost or destroyed records, proceed¬ 
ings to est^lish title evidenced by, § 71 
Hearing, supplying lost or destroyed records, pro¬ 
ceeding for, S 50 
Impounding, § 39 

Inadvertence, omissions by, supplying by construc¬ 
tion, § 32 
Index, § 16 

Indictment ot information, criminal prosecution, § 
76 

Indorsement, 

Correction, S 25 
FHing, § 6 
Time, § 8 

Recording, conclusiveness, §§ 4, 18 
Insane asylums, inspection of records, $ 3^ p. 140 
Inspection. §§ 35-41, pp. 133-160 
Abstracters, 

Fees, § 38 

Regulations as to, § 40 
Right of, § 37, p. 143 

Audit as included in right of, S S5, p. 136 
Citizens or corporators, right of inspection, S 
37, p. 142 

Classification of records for purpose of, S 36, p. 
137 

Confidential communications and documents, § 
36, p. 138 

Construction of statutes in derogation of com¬ 
mon law right of, § 35^ p. 137 
Copies, right to make as coextensive with right 
to inspect, § 35, p. 136 
Criminal offense in rei^ect of, $ 72 
Custom and usages $ 36, p. 137 
Damages, wrongful refusal to permit, S 41 
Dealers in tax titles, right of, $ 37, p. 145 
Discretion of officer in charge of records, § 35, 
p. 136 

Examiners of title, right of, § 37, p. 145 
Family court cases, § 37, pw 146^ m 7 
Fees, § 38 

Interest, limiting right to persons having, $ 87, 
p. 141 

Particular records, { 36, p. 138 
Parties, litigants or attorneys, $ 37, p. 145 
Persons entitled to make, § 37, pp. 141-146 
Pleadings, actions or proceedings to enforce right 
of, S 41 

Publishers, editors, etc., § 37, p. 145 
Purpose of, § 36, p. 133 
Records subject to, § 36^ pp. 137-141 
Regulations as to, § 40 
Remedies, § 41 

Removal from office or files, § 39 
Right of inspection in general, § 35, p. 133 
Special statute or charter, abstractors, § 37, 
p. 144 

Inspection. Statutory provisions, post 
Taxpayers, right of, § 37, p. 143 
Time, regulations as to, § 40 
Title examiners and insurers, § 37, p. 146 
Fees, % 38 

Withdrawal from office or files, $ 39 
Instructions to jury, criminal prosecutions, § 76 
Instruments not entitled to record, cancellation, § 
30 

Intent, criminal offenses, indictment alleging, § 76 
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Interlineations^ amendment of record by, § 26 
Issues, criminal prosecution, § 76 
Joinder of parties, supplying lost or destroyed rec¬ 
ords, proceedings for, $ 46 

Judgment, supplying lost or destroyed records, pro¬ 
ceedings for, § 60 

Judgment or decree, lost or destroyed records, 

Establishment of title evidenced by, conduslve- 
ness, § 69 

Proceedings to establish title evidenced by, § 
66 

Judicial notice, supplying lost or destroyed records, 
§ 49 

Judicial records, inspection, § 36, p. 140 
Jurisdiction, 

Burnt Records Acts, proceedings to establish title 
under, $ 68 

Loss or destruction of records, proceeding to 
establish title evidenced by, § 68 
Supplying lost or destroyed records, proceedings 
for, § 44 
Jury questions. 

Criminal prosecutions, § 76 
Lost or destroyed records, establishment of title 
evidenced by, § 64 

Ladies, lost or destroyed records, establishment of 
title evidenced by, § 67 
Land records, 

Establishment of title evidenced by lost or de¬ 
stroyed records. Supplying lost or destroyed 
records, post 

Inspection, § 36, p. 134, nu 5 

Inspection of state land tax book, J 36, p. 139 

Purpose of, $ 1 

Legislature. Statutory provisions, generally, post 
Liberal construction, 

Lost or destroyed records, statutes providing for 
restoration, § 42 
Statutory provisions, § 2 
Litigants, inspection of records, S 37, p. 145 
Location, recording office, S 34 
Loose-leaf books, recording instruments in, { 15 
Lost or destroyed records, 

Burnt Records Acts, generally, ante 
Constructive notice, § 42 
Criminal offense, destruction, § 73 
Cumulative remedy, establishment of title evi¬ 
denced by, § 04: 

Establishment of title evidenced by, §§ 63-71, pp. 
157-166 

Adjudication on daims and title to property, 
§ 67 

Admissibility of evidence, § 62 
Adverse daimants, § 65 
Allegations as to, § 61 
Reimbursement, § 68 

Adverse possession as precluding recovery, § 
57 

Affidavits, complaint accompanied by, § 61 

Ancillary proceedings, § 63 

Answer in proceeding for, § 61 

Appeal, § 71 

Burden of proof, § 62 

Collateral attack on judgment, § 69 

Complaint in proceeding for, § 61 

Compliance with statute, 8 53 

Oondusiveness of decree, 8 59 


Lost or destroyed records—Continued, 

Establishment of title evidenced by—Continued, 
Construction of statute providing for, 8 53 
Constructive possession as suffident tx) main¬ 
tain action, § 66 
Costs in proceeding for, 8 70 
Cross-petition, 8 61 

Burden of proot 162 
Cumulative remedy, $ 64 
Decree, 8 66 

Conclusiveness, 8 69 
Defenses, 8 57 
Demurrer, 8 61 

Derivation of titie after destruction, { 65 

Establishment of title, 8 55 

Evidence, § 62 

•Finding, 8 65 

Harmless error, § 71 

Hearing or trial, 8 63 

Jurisdiction of proceedings, § 58 

Jury question, { 64 

Laches, 8 57 

Nature of proceeding, 8 54 
Objections in suit to establish, 8 57 
Parties to proceeding, 8 59 
Petition, 8 61 
Pleading, 8 61 

Possession as essential, 8 56 
Presumptions, 8 62 
Appeals, 8 71 
Prima facie proof, 8 62 
Process, 8 60 
Purpose of statute, 8 53 
Questions of law and fact, 8 64 
Reimbursement of adverse claimant, $ 68 
Relief granted, 8 67 
Removal of doud on title, 8 67 
Review in proceedings for, 8 71 
Right to Institute proceedings, §8 65, 56 
Secondary evidence, § 62 
Service of process, 8 60 
Suffldency of evidence, 8 62 
Supplemental proceedings, 8 53 
Validity of statutes authorizing, 8 53 
Verdict, 8 65 
Weight of evidence, 8 62 
Index to record books, effect of, 816 
Supplying lost or destroyed records, generally, post 

Mail, filing, deposit by, 8 7 
Making and requisites, 8 3 

Mandamus, inspection of records, refusal to permit, 8 
41 

Marginal entry, effect of, 8 32 
Marks, filing instrument, 8 6 
Marriage license records, inspection, 8 88, p. 139 
Mayor, inspection of records in office of, 8 36, p. 139 
Memoranda, statutory provisions, right to make, 8 85, 
p. 136 

Messenger, filing, deposit by, 8 7 

Mistake, omission by, supplying by construction, 8 32 

Motions, 

Cancellation of record on, 8 29 

Inspection of records, enforcement of rights, 8 41 

Supplying lost or destroyed records, 8 46 

Establishment on motion without notice, 8 47 

Municipal corporationS|, inspection of books of, 8 86, 
p. 138 


1197 . 



INDEX TO RECORDS 


ifatilation» 

Criminal offense, $ 73 
Protection against, § 34 
•Tame, recording, mistake in respect of, § 11 
'Mature, § 1 

SFotations, recording officer, § 14 
STotice, 

Hecord as intended to give, § 1 
Supplying lost or destroyed records, application 
for, § 47 

)ffenses. Grimes and offenses, generally, ante 
)ld records, 

Int^pretation, § 32 

Preservation distinguished from supplying lost 
OP destroyed records, § 43 
Reconditioning, f 34 

>rders, supplying lost or destroyed records, proceed¬ 
ing for, § 50 
Ownership, § 1 

?arol evidence, supplying lost or destroyed records, 
admissibility, § 49 
Parties, 

Cancellation of record, actions for, § 31 
Lost or destroyed records, proceedings to establish 
title evidenced by, § 59 

Supplying lost or destroyed records, proceedings 
for, § 45 
Parties to action, 

Inspection of records, right of, S 37, p. 145 
Supplying lost or destroyed records, agreement, § 
44 

Pawnbrokers, inspection of records of transactions fil¬ 
ed with specified officers, § 36, p. 140 
Perpetuity, record as Intended to give^ § 1 
Photographic copies, right to make^ $ 35, p. 136 
Photographic copies or photostats, recording instru¬ 
ment^ § 12 
Place, filing, § 7 
Pleaffing, 

Cancellation of record, action for, § 31 
Inspection, actions or proceedings to enforce 
rights, § 41 

Lost or destroyed records, proceedings to estab¬ 
lish title evidenced by, § 61 
Police records, inspection, § 36, p. 189 
Poll taxes, inspection of records as to payment of, § 
36, p. 139 

Possession, legal custodian, $ 39 
Prepayment of fees, recording, § 22 
Presumptions^ 

Amendment or alteration, $ 27 
Correctness, § 33 
Existence of record, $ 34 
Lost or destroyed records. 

Establishment of title evidenced hy, § 62 
Proceedings to establish title evidenced hy, 
appeals, § 71 
Recording, date, § 18 
Recording officer, discharge of duty, S 33 
Supplying lost or destroyed records, proceedings 
for, % 49 

Prima facie evidence, 

Pacts set forth in record, § 33 
Lost or destroyed record establishment of title 
evidenced by, § 62 

Procedure, supplyixig lost or destroyed records, §§ 43- 
51, pp. 151-156 


Process, lost or destroyed records, proceedings to es¬ 
tablish title evidenced by, § 60 
Promptness, recording, § 11 
Proof, criminal prosecutions, S 76 
Prosecuting attorney, taking without process for use 
in evidence in criminal prosecution against cus¬ 
todian, I 39 

Prosecutions, criminal offenses, § 76 
Prospective operation, recordation, § 32 
Protection, statutory provisions for purpose of, § 2 
Public inspection, records op^ to, § 35, p. 134 
Public officer, written memorial by, $ 1 
Public policy, registration laws founded on, § 2 
Public service commission, inspection of record of 
proceedings of, § 36, Pl 139 

Public utilities, inspection of books relating to utility 
operated in proprietary capacity, § 36, p. 139 
Publicity, record as intend^ to give, S1 
Publishers, inspection of records, right of, $ 37, p. 145 
Punishment, criminal offenses, § 76 
Purpose, § 1 
Filing, f 4 

Inspection, g 35, p. 133 

Supplying lost or destroyed records, proceedings 
for, g 42 

Questions of law and fact, lost or destroyed records, 
establishment of title evidenced by, § 64 
Recognizance, supplying lost recognizance^ g 44 
Recording,« 9-18. pp. 117-124 
Books for purpose of, g 15 
Certificate of record hook, necessity, g 15 
Certificate of recording officer, § 13. 

Changing system of indexing, § 16 
Character of instrument as determinative of ne¬ 
cessity, § 10 

Compliance with statutory provisions, § 11 
Copy of instrument recorded, g 12 
Corporate seal, g 11 
Date, g 11 

Conduslvenes of entry as to, g 14 
Effective date, correction, § 28 4 

De facto recording officer, g 17 
D^ect, effect of, § 18 

Deposit of instrument for, presumptions, g 13 
Discretion, index, § 16 
Effect of, g§ 32,33 
Effective date, g 19 
Correction, g 28 

Employment of scrivener to make transcription, § 
17 

Entries in hooks kept for purpose of, g 15 

Fees, generally, ante 

Filing distinguished, § 4 

General index, § 16 

Index, g 16 

Indorsement, 

Condusiveness, gg 4,18 
Correction, { 25 

Installing new system of indexing, g 16 
Instruments entitled to recordation, g 10 
Loose-leaf books, g 15 
Method of recordation, § 12 
Miscellaneous record books, g 15 
Index, g 16 

Names, mistake in reject of, g 11 
Necessity, § 9 
Notation, § 14 
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Recording—Oontinned, 

Officers authorized to make records, § 17 
Outer label of record book, § 16 
Persons authorized to make records, § 17 
Photographic copies or photostats, $ 12 
Prepayment of fees, § 22 
Presumptions, date, § 18 
Promptness in respect of, { 11 
Prospective operation, $ ^ 

Repeating instrument in book of record, S 12 
Requisites and validity of recordation, § 11 
Retrospective operation, § 32 
Scroll inadvertently omitted; adding subsequently, 
$25 

Statutory provisions, post 
Substantial compliance with statute as sufficient, 
$n 

Tract index, $ 16 

Transcribing instrument in book of record, $ 12 
Validity as affected, $ 32 
Verification of record by recording officer, $ IS 
Withdrawal of instrument after notation, effect 
of, 114 

Wrong book, effect of recording instrument in, § 
18 

R^ease, marginal entry, $ 32 

Remedies, examination of record, wrongful refusal to 
permit, $ 41 

Removal from office or fiOles, $ 83 
Criminal offense, $ 74 

R^rters, inspection of records, right of, $ 87, p. 145 
Restoration, lost or destroyed records. Supplying lost 
or destroyed records, generally, post 
Retrospective operation, recordation, $ 32 
Review, supplying lost or destroyed records, proceed¬ 
ing for, $ 51 

Safekeeping, responsibility for, $ 34 
Search of records, index for purpose of, $ 16 
Secondary evidence^ 

XiOSt or destroyed records, establishment of title 
evidenced by, $ 62 
Supplying lost or destroyed records. 

Admissibility, § 49 
Dispensing with necessity, $ 42 

Secreting records, criminal offense, $ 74 
Service of process, lost or destroyed records, proceed¬ 
ings to establish title evidenced by, § 60 
Show cause rule, striking documents from record, § 29 
Signature, filing, officer certifying date, § 6 
State auditor, inspection of books and papers on file 
in office of, § 36, p. 139 

State tax commission, inspection of records of pro¬ 
ceedings, § 36, p. 139 
Statutory provisions. 

Cancellation of public record made in compliance 
with, § 29 

Copies of records, right to make, $ 36, p. 136 
Crimes and offenses, § 72 

Prosecution and punishment, § 76 
Records to which offenses apply, $ 75 
Criminal offenses. 

Mutilation or destruction, § 73 
Removing or secreting records, § 74 
Declaration as to public records, § 1 
Pees, § 20 
PUing, 

Fees, $ 20 


Statutory provisions—Continued* 

Piling—Continued, 

Methods of, $ 4 
Time, §8 
Index, $ 16 
Inspection, § 35, p. 135 

Abstractors, $ 37, p. 144 
Citizens as having right to Inspect, § 37, p. 
142 

Persons entitled to make, $ 37, p. 141 
Taxpayer, § 37, p. 143 
liberal construction, § 2 

Memoranda of records, right to make, § 35, p. 136 

Rebinding records, § 34 

Recording, 

Books for purpose of, $ 16 
Certificate of recording officer, $ 13 
Compliance with, § 11 
Effective date, $ 18 
Pees, § 20 

Instruments entitled to recordation, § 10 
Method of recordation, § 12 
Tract index, § 16 

Supplying lost or destroyed records, § 42 
Admissibility of evidence, $ 49 
Application or motion, § 46 - 
Jurisdiction, $ 44 
Notice of applicatiop, $ 47 
Parties to proceeding, { 45 
Procedure, §§ 43-61, pp. 161-156 
Surrender of public record made in compliance 
with, § 29 
Time, filing, § 8 

Use of public records, $ 35, p. 135 
Subpoena duces tecum, federal courts, removing pub¬ 
lic records from state pursuant to, $ 39 
Supplying lost or destroyed records, $$ 42-52, pp. 
160-157 

Abandonment of proceedings, $ 46 
Admissibility of evidence, proceedings for, $ 48 
Affidavits, 

Evidence furnished by, $ 49 
Notice accompanied by, § 48 
Agreement for substitutes, § 49 
Amendment distinguished, $ 42 
Amendment of pleading, § 46 
Appeal, order granting or denying application, $ 
61 

Application, $ 46 
Notice of, $ 47 

Appointment of commissioners to take proof, etc., 
§ 43 

Availability of remedy, $ 42 
Balance of equities, § 42 
Burden of proof, § 49 

Circumstantial evidence^ admissibility, § 49 
Common law, § 42 
Procedure, $ 43 

Conclusive evidence as required, { 49 

Contesting application, $ 50 

Cumulative jurisdiction, § 44 

Demurrer to plea in proceeding for, $ 46 

Equity, Jurisdiction of proceedings, $ 44 

Evidence, proceedings for, § 48 

Ex parte proceeding, $ 47 

Hearing in proceeding for, $ 50 

Joinder of parties in motion or application, $ 45 
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Notice of—Continued, 

Judgment, § 50 
Judicial notice, § 49 
Jurisdiction, proceedings for, § 44 
Liberal construction of statutes providing for, J 
42 

Motion, § 46 

Establishment on without notice, § 47 
Notice, application, § 47. 

Operation and effect, § 52 
Order, | 50 

Parol evidence, admissibility, § 49 
Parties, proceedings for, § 45 
Presumptions, § 49 

Proceedings to restore, 5§ 43-^1, pp. 151-156 
Proof, § 49 

Propriety of remedy, § 42 
Purpose of proceeding, § 42 
Becognizances, § 44 
Beview, proceeding for, § 51 
Secondary evidence. 

Admissibility, § 49 
Dispensing with necessity of, § 42 
Service of notice, § 47 
Statutory provisions, ante 
Suflaciency of evidence in proceeding for, { 49 
Trial, proceeding for, § 50 

Verification of compl^t or petition in proceeding 
for, § 46 

Weli^it of evidence in proceeding for, § 49 
Worn records, preservation distinguished, { 43 
Surrender, §§ 29-31 

Tax sales, inspection of book kept by dty treasurer, 
§ 36, p. 139 

Taxpayers, inspection, right of, g 37, p. 143 


Technical omissions, disregard of, § 32 

Theft, criminal offense, § 72 

Time, 

Filing, § 8 

Inspection, regulations as to, § 40 
Title examiners, inspection of records, fees, g 38 
Title examiners and insurers, inspection, right of, f 
37, p. 145 

Town records, inspection, g 36, p. 138 
Tract index, statutory requirement, g 16 
Trial, 

Cancdlation of record, g 29 
Criminal prosecutions, g 76 . 

Supplying lost or destroyed records, proceeding 
for, g 60 

Use, g§ 35-41, pp. 133-160 
Fees, g 38 

Begulations as to, g 40 
Bemedies, g 41 

Statutory provisions, § 35, p. 135 
Withdrawal or removal from office or files, g 89 
Validity, recording as affecting, g 32 
Variance, criminal prosecution, g 76 
Verdict, lost or destroyed records, establishment of 
title evidenced by, § 65 

Verification, supplying lost or destroyed records, com¬ 
plaint or petition in proceeding for, g 46 
Veterans* Bureau records, inspection, g 35, p. 134, su 
9 

Withdrawal from office or files, g 39 
Withholding records, criminal offense, g 62 
Definitions, generally, ante 

Worn records, preservation distinguished from supply¬ 
ing lost or destroyed records, g 43 
Written memorial, element of, g 1. 
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Acceptance of reference, § 69 
Account, 

Compulsory reference, 

Account on one side only, § 21 
Condition of cause and time for application, 

§ 31 

Counterclaim as affecting, 122 
Hearing and determining issues of, §§ 16-23, 
pp. 194-199 

Nature and form of action, § 23 
Other issues involved, § 22 
Heference on own motion, § 36 
Defined, $ 17 

Effect of order of reference to settle, § 56 
Form of order authorizing reference to take, § -18 
Motion, reference on court’s own motion, ■§ 36 
Reference to take or state^ report on, 1138 
Taking and stating, 

Condusiveness of report of referee, § 141 
Evidence, § 102 
Report on i-eference for, § 138 
Actions, compensation of referee, recovery of, § 227 
Additional pleadings, proceedings before referee, pow¬ 
er to allow, § 90 
Additional report, § 119 
Adjournment, 

Proceeding before referee, § 88 

Setting aside report for improper refusal, § 

202, p. 302 

Report of referee, setting aside for improper re¬ 
fusal, S 202, p. 302 

Admissions, prevention of reference, | 42 
Advisory findings, condusiveness, § 143, p. 205 
Advisory report, § 141 
Affidavits, 

Compensation of referee, filing as condition prec¬ 
edent to allowance, § 220 

Escceptions to report of referee, hearing on, § 184 
Long account, showing by, § 38 
Proceedings before referee, admissibility, § 94 
Referee, 5 68 

Agreement Consent, generally, post 
Alternative r^rt, § 124 
Amendment, 

Objections, report of referee, § 163 
Pleadings, 

Power of referee to allow, § 90 
Recommittal of report for, § 210, p. 310 
Report of referee, § 119 

Findings of fact and conclusions of law, § 133 
Objections to, § 153 

Amended report, § 15o 
Power of court, 1 200 
Rule or order for reference, § 62 
Appearance, proceedings before referee, § 87 
Appellate courts, power to order, § 30 
Appointment Referee, post 
Arbitration and award, compulsory reference, proceed¬ 
ings to enforce judgment confirming award, § 23 I 
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Attachment 

Compensation of referee, enforcement of allow¬ 
ance, § 227. 

Report compdling by, § 118 
Attorneys, 

Compensation of referee, liability for fees, § 226 
Compulsory reference in action to recover compen¬ 
sation, § 13 

Referee, eligibility to act as, § 62 
Report of referee, notice to, f 120 
Auditor. Referee, generally, post 
Bias, referee, removal on ground of, § 72 
Bill of exceptions, proceedings before referee, § 107 
Bill of particulars, proceedings before referee, amend¬ 
ment, § 90 

Bond, condition to grant of reference, § 60 
Burden of proof. 

Compensation of referee, excessiveness, § 227 
Compulsory reference, application for order, § 46 
Exceptions to report of referee 
Hearing on, § 184 
Jury trial, § 185 

Order of reference as affecting, % 55 
Recommittal of report of referee, motion for, § 
199 

Report of referee, shifting of burden by introduc¬ 
tion in evidence, § 149, p. 274 
Setting aside report of referee, hearing on motion, 
§ 189 

Certainty, report of referee, setting aside for uncer¬ 
tainty, § 202, p. 301 

Chambers, jurisdiction to order in, § 30 
Character witnesses, proceedings before referee, § 103 
Civil liabUlty, referee, § 74 
Classification, § 1 

Commencement of action, rule of reference at any time 
after, § 31 

Common law, practice under, § 4 
Compensation of referee, §§ 220-228, pp. 316-323 
Accrual of right, § 221 
Action as lying to recover, § 227 
Affidavit of service, § 220 
Agreement of parties respecting, § 221 
Amount fixed by, § 224 
Enforcement of liability, % 227 
Persons liable, § 226 
Amount, §§ 222-225, pp. 317-821 
Court fixing, § 226 
Agreement fixing, § 224 
Statutory provisions, § 223 
Apportionment between parties, § 226 
Attachment, enforcement of allowance, § 227 
Attorneys as liable for fees, § 226 
Burden of proof, excessiveness, § 227 
Certificate as to time spenit, § 227 
Collection, § 227 

Conditions precedent to right to recover, § 221 
Contempt proceedings, enforcement of payment, | 
227 
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CSoxnpensatlon of referee—Ctontinned, 

Gorrection of allowance by court, § 225 

Costs, taxation as, § 227 

Court fixing amount, | 225 

Daily fees, stipulations respecting, § 224 

Death of referee, effect of, § 220 

Discretion of court, { 225 

Apportionment between parties, f 226 
Exceptions, nonpayment of fees as depriving par¬ 
ty of right to, § 184 

Execution, enforcement of allowance, § 227 
Failure or neglect to file report as affecting right, 
§220 

Itemized daims, $ 227 

Judge acting as referee^ § 220 

Misconduct as ground for denial, § 220 

Notice, allowance by court, § 225 

Objections to charges, § 223 

Parties bound by agreement respecting, § 224 

Per diem rate, § 223 

Persons liable, f 226 

Presumptions, allowance of court, § 225 
Proof as to rendition of service as essential to 
recovery, § 227 

Protracted hearing, amount as affected, § 223 
Readjustment, motion for, § 225 
Reasonableness, amount fixed by court, { 225 
Refund, 1228 

Amounts paid under consent reference, § 225 
Rendition of service as condition precedent; § 220 
Report, 

Delivery or filing as condition precedent to 
recovery, § 221 

Obligation to deliver before payment of fees, 
$ 113 

Setting aside on ground of demand for pay¬ 
ment of fees in excess of those authorized, 
§ 202, p. 803 

Statement of fees as essential, 1124 
Review of allowance, | 225 
Right to compensation, § 220 
Solvency of successful party as factor in deter¬ 
mining right, I 220 
Statutory provisions, amount, § 223 
' Stipulations ret^ecting, 1224 

Court given right to fix fees, § 225 
Snmxnary application for payment, § 227 
Trial of actions together, § 223 
Written agreement fixing amount, $ 224 
Completeness, report of refereet setting aside for in¬ 
completeness, S 202, p. 301 
Complex issues, compulsory reference, $ 29* 
Complicated account, referring matters of, § 4 
Compromise and settlement, report of referee, setting 
aside on ground of misconduct in advising, § 202, 
Pu 303 

Compulsory references, S§ 11-29, pp. 190-201 
Account, ante 

Affidavits, long account, § 38 
Agreement on referee, statutory provisions, j 64 
j^pplicatlon of party for, §§ 37-40 
Arbitrators, proceeding to enforce judgment con¬ 
firming award, § 23 

Burden of proof, application for order, § 45 
Complex issues, § 29 
‘ Condlusiveness of. 

Findings of fact by referee, § 146 
Report, § 141 


Compulsory references—Continued, 

Counterclaims, effect of, § 22 
Defenses, effect of, $ 22 
Determination of Issues, §§ 12-23, pp, 191-199 
Difficult questions of law, § 14 
Entire action involving account and other issues, 
§22 

Equitable issues in law actions, § 13 
Ex parte application, § 38 
Federal courts, power to order, § 30 
Hearing on issues, §§ 12-23, pp. 191-199 
Incidental questions and matters, §§ 25, 29 
Information of court, § 25 

Taking or stating account, § 26 
Inherent power of court, § 11 
Insurance, action on policy r^ating to items of 
account, § 23 

Issues, hearing and determination, §§ 12-23, pp. 
191-199 

Joinder of causes of action, effect of, § 22 
Long account. 

Other issues Involved, § 22 

Pleading, § 38 

Statutory provisions, § 16 

Waiver of tort and suing on contract, § 23 

Mixed issues of law and fact, § 12 
Motion, determination and report on question of 
fact arising on, § 27 
Mutual account, § 29 
Nature of cause or of issues, § 13 
Part of issues, § 15 

Personal view of pranises, cases Involving, § 29 
Pleadings, questions of fact arising on, § 27 
Proof on application for, § 45 
Questions of fact, hearing and determination, §§ 
-1^23, pp. 191-199 
Receivers, § 30 

Report on questions of fact involved, { 24 
Stating account, § 26 
Statutory provisions, § 12 
Taking account, § 26 

Testimony, reference mer^y to take, § 28 

Conclusions of law. Report, post 
Oonclusiveness, report of referee. Report, post 
Conditions, reference granted on, § 50 
Confirmation. Report, post 

Conflict of laws, report of referee, effect as evidence, 
§ 149, p. 273 

Confiicting evidence, report of referee, conclusiveness 
of findings on, § 143^ p. 2^ 

Consent, §§ 7-10 

Compensation of referee, refund, § 225 
Conclusiveness of. 

Findings by referee in case of, § 145 
Report of referee in cases of, § 141 
Condition of granting leave to answer, § 9 
Effect of, § 10 

Order in compliance with, § 55 
Enlargement of order of reference, § 52 
Long account, reference for examination as com¬ 
pulsory reference, § 16 
Necessary parties, § 8 

Nomination of referee in consent reference, § 64 
Order of reference as essential in case of, § 47 
Terms as depending on agreement, § 77 
Recommittal of report of referee in reference by 
consent, § 208 
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CJonsent—Continued, 

Befusal of referee to serve In consent reference, 
new referee, § 

Beport of referee in case of, recommittal, new 
referee, § 215 
Stipulation, § 35 

Termination of reference authorized hy, { 11 
View of premises, § 98 
Waiver of want of, § 63 

Constitutional provisions, oath or affidavit of referee, 
168 

Construction, 

Beport of referee, 8121 
Statutory provisions relating to, 8 6 
Contempt, 

Compensation of referee, enforcement of payment 
in proceedings for, § 227 

Proceedings before referee, refusal of witness to 
testify, § 103 

Contumacious witness, proceedings before referee, § 
103 

Correction, report of referee. 

Hearing on motion to correct, i 188 
Objection by way of motion to correct, 8 167 
Power of court to correct, 8 200 
Costs, 

Compensation of referee, taxation as, 8 ^7 
Proceedings before referee, conclusiveness of de¬ 
cision as to, 81^ 

Beference conditioned on payment of, 8 50 
Beport of referee, recommittal for improper action 
in respect of, § 210, p. 311 

Setting aside report of referee because awarding 
and taxing, § 202, p. 305 

Counterclaims, ccanpulsory reference, effect of, § 22 
Court officials, referee, eligibility to act as, § 62 
Credibility of witnesses, proceeding before referee, 
determination, § 194 

Cross applications, preference in respect of, 8 39 
Cross-examination, proceedings before referee, § 103 
Cross suits, reports of referees, § 125 
Custody of children, reference of cases involving, § 
13 

Damages, report of referee, recommittal for Improper 
action in respect of, 8 210, p. 311 
Date, report, § 123 
Death of party. 

Authority of referee as revoked by, 8 41 
Order of reference as vacated by, § 59 
Death of referee. 

Appointment of new referee, 8 65 * 

Compensation, right as affected, § 220 
Effect of, 8 73 

Defenses, compulsory reference, effect of, 8 22 
Definiteness, report of referee, setting aside for in- 
definiteness^ 8 202, p. 301 
Definitions, 

Account, 8 17 

Account on one side only, 8 21 

Examination of long account, § 19 

Tx>ng account, 8 13 

Mutual account, § 20 

Referee, § 3 

Reference^ 8 2 

Report, 8 HI 

Delegation of authority, referee, 8 80 
Delivery, report of referee, 8 120 


Demand, rule of submission, 8 49 
Demurrer, report of referee, remonstrance to, 8 181 
Difficult law questions, compulsory reference, 8 14 
Direction of verdict. 

Exceptions to report of referee, trial on, 8 185 
Report, findings as warranting, 8 149, p. 272 

Discretion. Referee, post 
Discretion of court. 

Compensation of referee, 8 225 

Apportionment between parties, 8 226 
Grant or refusal of reference, 8 44 
Recommittal of report of referee, 8 208 
Reference <»i own motion, § 36 
Report, delay in filing, 8116 
Beport of referee. 

Disposition of, 8 193 
Setting aside, 8 201 
Vacation of order of reference, § 58 
View of premises by referee, § 98 

Dismissal and nonsuit. 

Before hearing, 8 91 
Discretion of referee, 8 105 
Failure to appear, 8 87 
Hearing, power to dismiss before, 8 91 

Disqualification, 

Judge ordering reference, setting aside order, | 
5S 

Referee^ 

Disqualification after appointment, 8 70 
Setting aside report on ground of, § 202, p. 
302 

Termination of authority, § 81 
Waiver, 8 87 

Disregarding report of referee, 8 207 
Motion as lying, § 168 
Divisions, | 1 ■ 

Docketing, ordering reference prior to, § 31 
Documentary evidence, proceedings before referee, 8 96 
Election contests, power to order reference;, § 13 
Eligibility, referee, 8 62 

Entirety, report of referee, construction as, f 121 
Equitable issues, compulsory reference in law actions, 
§13 
Estoppel, 

Consent to reference, 810 
Beport o-f referee. 

Objections to, § 154 
Setting aside, 8 203 

Termination of reference by notice for delay 
in filing, §116 

Time, requirement of filing in time, % 117 
Evidence, 

Burden of proof, generally, ante 
Compulsory reference merely to take testimony, 8 
28 

Exceptions to report of referee, § 184 
Trial on, 8 185 
Presumptions, generally, post 
Proceeding b^ore referee, post 
Beference to take and report, 

Disnoissal of complaint on motion, § 91 
Documentary evidence, offer of, § 96 
Report of referee^ 

Impeachment, 8149, p. 274 
Recommittal for insufficiency of evidence, I 
210, p. 309 
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Evidence—Continued, 

Report of referee—Continued, 

Report of evidence with decision or findings, 
§136 

Setting aside as contrary to, § 202, p. 303 
Status as, § 149, pp. 269^274 
Ex delicto, compulsory reference of action, § 13 
Ex parte application, compulsory reference, § 38 
Ex parte order, report of referee, confirmation, § ISHT 
Examination of, 

Long account, meaning of term, § 19 
Witnesses, proceedings before referee, § 103 j 
Exceptions, .[ 

Order of reference, % 63 
Proceedings before referee, § 107 
Remonstrance, specific character, § 178 
Report, post 

Excessive award, setting aside report of referee on 
ground of, § 202, p. 301 

Execution, compensation of referee, enforcement of 
allowance, § 227 

Expert testimony, proceedings before referee, § 97 
Qualification of witnesses, § 103 
Extension of time, report of referee, § 114 
Exceptions to, § 158 
Motion to set aside, § 161 

Pact questions. Questions of law and fact, generally, 
post 

False report, referee, liability in respect of, § 74 
Federal courts, power to order, § 30 
Pees. Compensation of referee, generally, ante 
Fiduciary capacity, consent to reference by parties 
acting in, § 7 
Piling, 

Findings, report of referee, § 128 
Report of referee, § 120 
Findings, § 126 

Recommittal for improper filing, § 210, p. 308 
Findings, 

Proceedings to obtain, § 46 
R^ort, post 

Flagrant errors, report of referee, correction without ’ 
objection, § 150 
Form, report of referee, § 123 
Requests for findings, § 128 
Fraud, 

Compulsory reference of actions Involving, § 13 
Report of referee^ setting aside on ground of, § 
201 

Further report of referee, motion for as proper, § 169 
Handwriting, comparison to determine genuineness 
power of referee, § 98 
Harmless error. Report, post 
Hearing, 

Application for reference^ §§ 43-46 
Conduct of, § 83 

Confirmation of report of referee, application for, 
§196 

Correction of report of referee, motion for, § 188 
Dismissal of action or proceeding before, § 91 
Exceptions to report of referee, §§ 184-188, pp. 
289-293 

Notice of time and place, § 85 
Objections to report of referee, §§ 184-192, pp. 
289-294 

Postponement, power to grant, § 88 
Presence of referee during progress, § 86 
Remonstrance to report of referee $ 187 


Hearing—Continued, 

Report of referee, recommittal, § 216 
Time and place of, $ 84 
Notice, hearing, § 87 
Objections, § 107 
History of practice, § 4 

Homologation, report of referee, trial of rule In op¬ 
position to, § 191 

Impeachment, report of referee, § 149, p. 274 
Incidental questions, compulsory reference, § 25 
Information of court. 

Compulsory reference for, § 25 
Taking or stating account, § 26 
Reference to take proofs for, failure of party to 
appear, $ 87 

Inherent power of court to direct, § 11 
Federal courts, § 30 

Installment payments, power of referee to order, § 
108 

Instructions to jury. 

Exceptions to report of referee, trial on, $ 186 
Trial after report of referee, § 147 
Insurance, 

Compulsory reference, action on policy relating 
to items of account, § 23 
Reference in action on policy, § 13 
Intent, report of referee^ construction in accordance 
with, i 121 

Introductory statement, f 1 
Issues, 

Compulsory reference, hearing and determination, 
§§ 12-23, pp. 191-199 

Joinder as condition to order of reference, § 31 
Proceedings before referee, pleadings as limiting, 
S78 

Itemized claim, compensation of referee, J 227 
Joinder of causes, compulsory reference, effect of, § 22 
Joinder of issues, condition precedent to order of 
reference, § 31 

Judges, referee^ ^gibUity to act as, § 62 
Judgment, 

Exceptions to report of referee, trial on, $ 185 
Report of referee. 

Conclusiveness after entry of Judgment on, § 
141 

Entry on, § 195 
Exceptions to, trial on, § 185 
Judicial nature of proceedings, § 5 
Jurisdiction, 

Pending cause, reference as effecting loss of, 8 55 
Proceedings to obtain, § 30 
Jury, ordering reference after swearing of, § 31 
Jury trial, exceptions to report of referee, § 185 
Laches, 

Confirmation of report of referee, objection on 
ground of, § 196 

Denial of reference on ground of, § 31 
Law issues. Questions of law and fact, generally, post 
Law questions. Questions of law and fact, generally, 
post 

Liberal construction, statutes relating to trials by 
referees, § 6 

Lien, report of referee, op^ation as, § 140 
Limited reference, consent to, § 10 
Long account. 

Admissions or stipulations to prevent reference, 
§42 
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Long account—Ctontinned, 

Compulsory reference, 

Other issues involved, § 22 
Pleading, § 48 
Statutory provisions, § 16 
Waiver of tort and suing on contract, § 23 
Defined, § 18 

Determination of question of fact as to whether 
trial will involve, § 43 
Examination of, meaning, § 19 
Parties to reference for examination of, § 34 
Referring matters of, § 4 
Majority, report by majority of referees, § 112 
Misconduct, 

Referee, 

Denial of compensation on ground of, § 220 
Removal on ground of, § 72 
Setting aside, report on ground of, § 202, p. 302 
Waiver, § 87 
Report of referee, 

Recommittal on ground of, new referee, § 216 
Setting aside on ground of, § 202, p. 303 
Mixed issues of law and fact, statutory provisions, 
reference of, 112 
Modification, 

Report of referee Report, post 
Rule or order for reference, S 52 
Motions, 

Compulsory references, determination and report 
on questions of fact arising on, § 27 
Notice of motion for, § 40 

Proceedings before referee, powers of referee as 
to, 5 90 

Reference on court’s own motion, 5 36 
Mutual account, compulsory reference, § 20 
Nature of remedy, 5 5 
New trial. 

Finding of referee not sustained by evidence, § 
170 

Proceedings before referee, § 109 
Report of referee, recommittal for, § 208 
Newly discovered evidence, report of referee. 

Recommittal on ground of, § 210, p. 311; § 215 
Setting aside because of, § 202, p. 301 
Nominal damages, report of referee, setting aside for 
failure to award, § 202, p. 301 
Nonsuit Dismissal and nonsuit, generally, ante 
Notice, 

Adjournment of hearing, § 88 
Compensation of referee, allowance by court 5 
225 

Confirmation of report of referee, application for, 
§ 196 

Motion for reference, § 40 

Proceeding before referee, time and place of hear¬ 
ing, § 85 

Report of referee, 5 120 
Recommittal, § 214 

Setting aside for lack of notice, 5 202, p. 302 
Vacation or setting aside of reference, motion for, 
558 

Number, referees, 5 61 
Nunc pro tunc. 

Order of reference, entry of, 5 54 
Report of referee, filing exceptions, § 168 
Oath, 

Referee, 5 68 

Delegation of authority to administer, 5 80 


Oath—Continued, 

Referee—Continued, 

Recommittal of report because of failure to 
be sworn, 5 210, p. 309 
Waiver of Irregularities, 5 87 
Witnesses, proceedings before referee^ 5 163 
Objections, 

Appointment of referee, 5 67 
Order of reference, 5 53 
Proceedings before referee, post 
Reference by court without, § 7 
Report, post 

Offer of proof, proceedings before referee, rules apply¬ 
ing, 5 92 

Officer of court, referee as, 5 3 

Official referee, purpose of statute creating office, § 
75 

Omissions, report of referee, recommittal on motion, § 
170 

Opinion testimony, proceeding before referee, admis¬ 
sibility, 5 92 

Opposition to application, 55 41,42 
Oral motion, appointment of referee on, 5 37 
Order, report of referee^ confirmation or rejection, 5 
197 

Order, of proof, proceeding before referee, 5 ^ 

Order of reference, 55 47-69, pp. 208-214 
Burden of proof, effect of, 5 55 
Death of party, effect of, § 59 
Discontinuance as effected, 5 65 
Effect of, 5 66 
Vacation, 5 68 

Modification of amendment, § 62 

Nunc pro tunc entry, 5 64 

Objections and exceptions, § 53 

Place for hearing, fixing, 5 84 

Report, provision for, 5 111 

Revocation by parties, 5 67 

Scope of authority of referee fixed by, $ 77 

Service of copy on opposing party, 5 61 

Setting aside, 5 58 

Source of authority of referee, 5 70 

Stay of proceedings, 5 65 

Termination, § 56 

Time for, 

Hearing, fixing, § 84 
Report, fixing, 5113 
Vacating, 5 68 
Waiver of, 

Objections and exceptions, 5 63 
Previous irregularity in action, 5 55 
Part of issues, compulsory reference, 5 15 
Partiality, referee^ waiver, 5 87 
Parties, 

Consent reference, 5 8 

Long account, reference for examination of, 5 34 
Proceeding before referee, powers as to, 5 8® 
Referee, choosing by, 5 04 
Report, notice to, 5120 
Revocation of order of reference, 5 67 
Penalties, compulsory reference in action to enforce, 
513 

Per diem, compensation of referee, 5 223 
Petition, report of referee, objections by way of, 5 
166 
Place, 

Exceptions to report of referee, hearing on, § 184 
Hearing before referee, § 84 
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Pleadings, 

Amendment, recommittal of report for, § 210, p. 
310 

Compulsory reference, questions of fact arising 
on, § 27 

Long account, action Involving, § 38 
Proceedings before referee, 

Issues as limited to, § 78 
Powers as to, § 90 

Prejudice, referee, removal on ground of, § 72 

Premature order, § 31 

Presumptions, 

Compensation of referee, allowance of court, § 
225 

Report of referee, § 141 

Exceptions to, liearing on, § 184 
Proceedings before referee, §§ 75-110, pp. 222-240 
Abandonment, dismissal or nonsuit in case of, | 
91 

Additional pleadings, power to allow, | 90 
Adjournments, § 88 

Setting aside report for improper refusal, | 

202, p. 302 

Admissibilily of evidence, S 04 
Affidavits, admissibility, § 94 
Amendment of pleadings, power to allow, § 90 
Appearance, § 87 
Attendance of witnesses, § 103 
Bill of exceptions, § 107 
Bill of particulars, amendment, § 90 
Character witnesses, § 103 
Conclusion of referee, § 108 
Conditional admission of evidence, § 93 
Conduct of trial or hearing, § 83 
Construction of written instrument involved, § 
108 

Contempt, refusal of witness to testify, § 103 
Control by court, § 82 
Contumacious witness, f 103 
Costs, conclusiveness of decision as to, § 146 
Credibility of witnesses, determination, § 104 
Cross-examination, § 103 

Death of party, authority of referee as revoked, 
§81 

Decision of referee, § 108 

Report of evidence with, § 136 
Default, opening or setting aside, § 110 
Delegation of authority, § 80 
Discretion of referee. Referee, post 
Dismissal or nonsuit. 

Before hearing, § 91 
Discretion of referee, § 105 
Failure of party to appear, § 87 
Disregarding evidence, § 99 
Documentary evidence, § 96 
Evidence, 

Admissibility, § 94 
Conditional admission, § 95 
Dismissal or iK>nsuit on ground of insufficien¬ 
cy, § 105 

Documentary evidence, § 96 
Expert testimony, § 97 
Objections in respect of, § 107 
Reception of, §§ 92-102, pp. 236-241 
Reducing to writing, reading and signing, § 
100 

Re<HPening case for further evidence, § 101 
Reserving decision on objections to, § 93 


Proceedings before referee—Continued, 

Evidence—Continued, 

Review of rulings, § 148 

Rulings on weight and sufficiency, § 104 

Setting aside report for errors in rulings 

§ 202, p. 302 

Striking or disregarding, § 99 
Subscribing by witness, § 100 
Taking and stating account, § 102 
Examination of witnesses, § 103 
Excei)tions, § 107 
Expert testimony, § 97 

Qualification of witnesses, § 103 
Failure of party to appear or attend, effect of, § 
97 

Findings. Report, post 
Further evidence, reopening case for, § 101 
Handwriting, comparison to deterinine genuine¬ 
ness, § 98 

Hearing, generally, ante 

Inspection of prenises discretion in respect of, 
§98 

Irregularities, 

Recommittal of report on ground of, § 210, p. 
308 

Recommittal on motion, § 170 
Waiver, § 87 

Issues, pleading as limited, § 78 
.Tudicial nature, § 75 

I^aw questions, power to rule on, § 106 
Motions, powers as to, § 90 
Nature of authority, § 75 

Neglect to prosecute^ dismissal or nonsuit, § 91 

New trial, § 109 

Notice, 

Adjournment, § 88 

Setting aside report for lack of, § 2C^, p. 302 
Trial or hearing, § 85 
Oath, 

Delegation of authority to administer, § 80 
Witnesses, § 103 
Objections, § 107 

Reserving decision on objections to evidence, 
§95 

Waiver, § 87 

Offer of proof, rules applying, § 92 
Opening or setting aside default, § 110 
Opinion of referee, § 108 
Opinion testimony, admissibility, § 92 
Order of proof, § ^ 

Order of reference, 

Scope of authority fixed by, § 77 
Source of authority, § 76 
Participation of parties, § 87 
Parties, powers of referee in re^ct of, § 89 
Place of trial or hearing, § 84 
Notice, § 85 
Waiver, § 87 
Pleadings, 

Authority limited by, § 78 
Powers as to, § 90 

Postponement, power to grant, § 88 

Presence of referee, § 86 

Production of books and pap^s, § 103 

Propriety of reference as subject to review, § 77 

Questions of law and fact, § 79 

Reception of evidence, §§ 92-l(^, pp. 236-241 
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Prof'eedings before referee—Continued, 

Reducing evidence to writing, § 100 
Refreshing memory, power to permit witness, § 
103 

' Rehearing, § 109 
Relief granted, § 108 

Reopening ca^e for further evidence, $ 101 
Report, generally, post 
Request for findings, § 128 
Reserving decision on objections to evidence, § 
95 

Retraxit, $ 82 
Review by court, § 82 
Scope of authority, § 75 

Scope of reference, decision or conclusion within, 
§ 108 

Settlement of case, conclusiveness, { 82 
Several referees. 

Adjournment, § 88 
Presence at hearing, § 86 
Source of authority, § 76 
Stay, application to court, § 88 
Striking evidence, § 99 

Substituted referee, testimony received by former 
referee, § 93 

Suflaciency of evidence, rulings on, { 104 
Supervision by court, § 82 
Supplemental pleadings, $ 90 
Taking and stating accounts, § 77 
Evidence, § 102 

Examination of witnesses, § 103 
Termination, § 81 
Time, 

Objections, § 107 
Trial or hearing, S 84 
Notice, § 85 
Waiver, f 87 
Trial, generally, post 

View of premises, discretion in respect of, § 98 
Waiver of objections, § 107 

Appearance and participation of parties, % 87 
Weight of evidence, rulings on, § 104 
Witnesses, § 103 

Proceedings to obtain, §§ 30-S9, pp. 201-214 
Admission to prevent reference, § 42 
Application, §§ 37-40 
Ck>ndition of cause, § 31 
Cross application, § 39 
Determination of application, §§ 43-46 
Discretion of court, § 44 
Sendings, § 46 
Form of order, 5 48 
Hearing of application, § 43 
Jurisdiction, § 30 

Motion, reference on court’s own motion, § 36 

Notice of application, § 40 

Opposition to application, §§ 41,42 

Order of reference, generally, ante 

Parties, § 34 

Proof as to propriety of reference, § 45 
Requisites of order, § 48 
Right to reference, §§ 32, 33 
Rules, § 47 

Service of copy of order or rule on opposing party, 
4 51 

Stipulations to prevent reference, J 42 
Successive applications, § 39 


Proceedings to obtain—Continued, 

Time of application, § 31 
Waiver of right, § 33 

Production of books and papers, proceedings before 
referee, § 103 

Proof, application for order of reference, § 45 
Purpose of remedy, § 5 
Qualifications, referee, § 62 
Questions of law and fact. 

Compulsory reference, hearing and determination, 
4§ 12-23, pp. 191-199 
Proceedings before referee, § 79 
Report of referee, finding as one of fact or of 
law, § 121 

Statutory provisions, reference, $ 12 
Receivers, compulsory reference, § 30 
Recommittal. Report, post 
Record, report of referee, § 120 
Referee, §§ 60-74, pp. 214-221 

Additional findings after delivery of report, 5 134 
Additional pleadings, power to allow, § 90 
Admissibili^ of evidence, determination as to, § 
94 

Advisory findings, conclusiveness, § 143, p. 265 
Advisory report, § 141 
Aflldavit, § 68 

Agreement of parties as to, § 64 

Amendment of pleadings, power to allow, $ 90 

Appointment, § 64 

Disqualification after, §-70 
Form and requisites of order, § 64 
Judicial function, $ 60 
New referee, § 65 
Notice of time and place, § 64 
Objections to, § 67 
Resignation after, § 71 
Waiver of objections, § 87 
Attorneys, eligibility to act as, § 62 
Civil liabUity, § 74 

Compensation of referee, generally, ante 
Oondusions of law. Report, post 
Concurrent powers, amendment of pleadings, § 90 
Court oflacial or employee, eligibility, § 62 
Death, 

Appointment of new rrferee, § 65 
Effect of, § 73 
Defined, § 3 
Delegated powers, § 75 
Delegation of authority, § 80 
Discretion, 

Adjournment, § 88 
Admissibility of evidence, § 94 
Conduct of trial, § 83 
Costs, review, § 146 
Cross-Lamination, § 103 
Dismissal or nonsuit, § 105 
Order of proof, § 92 

Reopening case for further evidence, § 101 
View of premises, § 98 
Disqualification, 

After appointment, § 70 
Setting aside report on ground of, § 202, p. 
302 

Termination of authority, § 81 
Waiver, § 97 
Eligibility, § 62 
Failure to qualii^ or act, § 69 
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Beferee—Ctontinned, 

False report, liability in respect of, § 74 
Findings of fact Report, post 
Form of order of appointment, § 64 
Handwriting, comparison to determine genuine¬ 
ness, § 98 

Installment payments, power to order, § 108 
Judges, eligibility, § 62 
UabUity, | 74 

Limited nature of powers, § 75 
Misconduct, 

Denial of compensation on ground of, § 220 
Removal on ground of, § 72 
Setting aside report because of, § 202, p. 802 
Waiver, § 87 

Motion, appointment on, | 87 
Nature of authority, § 75 
Nomination, § 64 

Notice, time and place of appointment, § 64 
Number, § 61 
Oath, §68 

Ddegation of authority to administer, § 80 
Recommittal of repoit because of failure to 
be sworn, § 210, p. 309 
Waiver of irregularities, § 87 

Objections to appointment, § 67 
Order of reference. 

Scope of authority as fixed by, § 77 
Source of authority, § 76 

Partiality, waiver, § 87 
Parties, 

Choosing by, § 64 
Powers In respect of, § 89 

Place of hearing, § 84 
Pleadings, 

Limiting authority, § 78 
Powers in respect of, § 90 

Postponement of hearing, power to grant, § 88 
Practice on trial before, § 88 
Prejudice or bias, removal on ground of, § 72 
Presence during progress of hearing, | 86 
Proceedings before referee, generally, ante 
Qualifications, § 62 

Questions of law and fact, power to pass on, § 79 

Removal, § 72 

Report, generally, post 

Requisites of order of appointment, § 64 

Residence, § 68 

Waiver of objections, § 87 
Resignation, § 71 

Appointment of new referee, § 65 
Scope of authority, | 75 
Selection, § 64 

Settlement of case, conclusiveness, § 82 
Several referees, generally, post 
Source of authority, § 76 

Stay of proceeding before, application for, § 88 
Substitution, § 66 

Testimony taken before former referee, § 93 
Supervision of acts and proceedings, § 82 
Taking and stating account, 

Discretion, § 88 
Power in respect of, § 77 
Termination of authority, § 81 
Time of hearing, § 84 
Vacancies, § 65 


Referee—Continued, 

Waiver, 

Oath, f 68 

Objections to appointment, § 67 
Reformation, award by referee, time of rule to show 
cause, § 159 

Refreshing memory, proceedings before referee, wit¬ 
nesses, § 108 

Refund, compensation of referee. 

Amount paid under consent reference^ § 225 
Excessive amount collected, § 228 
Rehearing, 

Proceedings before referee, § 109 
Report of referee, exceptions or objections to, § 192 
Remittitur, report of referee, confirmation on condi¬ 
tion of, § 200 

Remonstrance. Report, post 
Removal, referee, § 72 
Report, §§ 111-219, pp. 246-816 
Account, 

Reference to take or state, § 138 
Setting aside for failure to state items in, § 
202, p. 302 

Additional evidence, recommittal for taking of, 
§ 210, p. 310; §216 

Additional findings after delivery, § 134 
Additional report, § 119 

Adjournment, setting aside for improper refusal, 
§ 202, p. 302 

Admissibility in evidence on trial after report, 
§ 149, p. 270 

Advisory findings, condusiveness, § 143, p. 265 
Advisory nature, § 141 
Alternative r^ort, § 124 
Amended report, § 119 

Findings of fact and condusions of law, § 133 
Objections, §§ 153,155 
Pleadings, recommittal for, § 210, p. 810 
Power of court to amend, § 200 
Amount allowed in, § 124 
Attachment, compelling by, § 118 
Attorneys, notice to, § 120 

Burden of proof as shifted by introduction In evi¬ 
dence, § 149, p. 274 

Business relation to parties or counsd, setting 
aside on ground of, § 202, p. 303 
Certainty, setting aside for uncertainty, § 202, p. 
301 

Compensation of referee, 

Ddivery or filing of report as condition prece¬ 
dent to recover, § 221 

Failure or neglect to file report as affecting 
right, § 220 

Completeness, setting aside for incompleteness, § 
202, p. 301 

Compromise, setting aside on ground of miscon¬ 
duct in advising, § 202, p. 303 
Compulsory reference, condusiveness of findings, 
§ 145 

Computation of time for filing exceptions, § 158 
Condusions of law, §§ 126-135, pp. 254-259 
Account, reference to state, § 138 
Amendment or correction, § 133 
Condusiveness, § 142 
Disregard of by court, § 148 
Exceptions to, § 177 
Failure to take exception, § 150 
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Keport—Contlmied, 

Conclusions of law—Continued, 

Findings of fact in support of, § 129 
Objections, §§ 167,177 

Attack on correctness, § 164 
Presumptions, § 128 

Prima facie evidence as affected, § 149, p. 273 
Recommittal for errors in, § 210, p. 309 
Requisites and sufficiency, § 129 
Reservation of questions of law for court, I 
135 

Review by court, § 142 
Separate statement as to, § 130 
Oonclusiveness, 5§ 141,196 
Conclusions of law, § 142 
Failure to. 

Except in time, § 158 
Object, § 150 

Findings of fact, §§ 143-145, pp. 263-267 
Confirmation, §§ 196-199, pp. 296-299 
Application for, 1196 

Delaying until determination of another ac¬ 
tion. § 197 

Discretion of court, 1195 
Effect of. § 198 

Estopp^ to object by party moving to con- 
fibrm, § 154 
Ex parte order, § 197 
Exceptions after, § 158 
Formal motion as essential, § 196 
Hearing on application, § 196 
Issues in proceeding for, § 196 
Judgment entered on report without confirma¬ 
tion, § 195 

Laches of moving party, J196 
Mode of procedure, § 195 
Modification of order confirming, J 197 
Motion, § 196 

Notice of application, § 196 
Order of, S 197 
Partial confirmation, 1199 
Procedure on motion to confirm, f 196 
Relief granted on motion to confirna, § 197 
Resistance to motion, § 196 
Setting aside on motion after, $ 171 
Setting aside order confirming, § 197 
Time of application, § 196 
Trial of rule in opposition to homologation, § 
191 

Conflict of laws, effect as evidence, § 149, p, 273 
Conflicting evidence, condusivenes of findings on, 
§ 143, p. 265 
Construction, § 121 
Consultation, several referees, § 112 
Contents In general, §§ 124,125 
Contradiction by evidence offered by either party, 
§ 149, p. 272 

Contrary inferences, effect of, § 149, p. 272 
Contrary to law, setting aside as, § 202, p, 304 
Correction, 

Findings of fhct and conclusions of law, $ 133 
Hearing on motion to correct, § 188 
Objection by way of motion, J 167 
Power of court, § 200 
Costs, 

Conclusiveness of, 

Decision as to, § 146 
Findings as to, § 143, p. 265 


Report—Continued, 

Costs—Continued, 

Reconunittal for improper action in respect of, 
§ 210, p. 311 

Setting aside because awarding and taxing, 
§ 202, p. 305 

Cross-suits, separate reports as essential, § 125 
Damages, recommittal for improper action in 
respect of, $ 210, p. 311 
Date, § 123 

Death before or after making, § 73 

Defects, setting aside because of, § 202, p. SOI 

Defined, § 111 

Definiteness, setting aside for indefiniteness, S 
202, p. 391 

Delay in making, effect of, § 116 
Delivery, § 120 

Demurrer, remonstrance, § 181 
Directed verdict on, § 149, p. 272 
Direction as to judjpnent to be entered, § 139 
Discretion of court, 

Disposition of, § 193 
Setting aside, § 201 
Disposition, |§ 193-219, pp. 294-316 
Disqualification of referee, setting aside on ground 
of, § 202, p. 302 
Disregarding, § 207 

Motion to disregard as l^ng, § 168 
Distinguished from other matters, § 111 
Effect of as evidence, § 149, p. 270 
Entirety, construction as, $ 121 
Entitling. § 123 
Estoppel, 

Objections to, § 154 
Setting aside, § 203 

Termination of reference by notice for dday 
in filing, i 116 

Hme, requirement of filing in, $ 117 
Evidence^ ante 

Ex parte order, confirmation, § 197 
Exceptions, 

Affidavits as admissible on hearing, J 184 
Amendment, | 153 
Burden of proof, § 184 
Jury trial, § 185 
Completeness, § 177 
Computation of time for filing, { 158 
Determination, § 184 
Direction of verdict in trial of, § 185 
Effect of'failure to except in time, § 158 
Evidence, jury trial, § 185 
Evidence in support of, § 184 
Extension of time for filing, $ 158 
Failure to file, § 150 
Filing before trial, § 158 
Form and requisites, §§ 174r-180, pp. 284-288 
Harmless error, disregard of, § 193 
Hearing on, §§ 181r-186, pp. 289^293 
Instructions to jury in trial on, j 185 
Issues on trial on, S18^ 

Judgment in trial on, § 185 
Jury trial, § 185 

New evidence on hearing of, § 184 
New grounds of defense raised by, § 164 
Nunc pro tunc filing, § 168 
Objections made by, § 164 
Office of, § 174 

Opening and closing on trial of^ { 185 
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Eeport—Continued, 

Exceptions—Continued, 

Opportunity to except before referee, § 161 
Oral exceptions, § 1T5 
Overruling, §§ 184, 194 

Confirmation as amounting to, § 198 
Place of hearing, § 184 
Presentation before referee, | 151 
Presumptions, § 184 
Hecommittal on sustaining, § 194 
Hecommittal pursuant to, § 208 
Rehearing, § 192 

Report rendered after recommittal, 8 217 
Responsiveness to issues, § 177 
Scope of hearing, § 184 
Signature, § 176 
Specification of error, § 177 
Striking out, § 182 
Striking without trial, § 186 
SulHciency, 8174 
Time, §§ 157-162. pp. 277-280 
Hearing, § 184 
Trial on, § 185 
Verdict in jury trial on, 8 185 
VeriflcaUon. § 175 
Waiver of right to attack, § 183 
Withdrawing without trifil, 8 186 
Writing as essential, 817^5 
Excessive award, setting aside on ground of, 8 
202, p. 304 

Expenses, recommittal for improi)er action in 
resp^ of, § 210, p. 311 
Extension of time for, § 114 
Exceptions, § 158 
Motion to set aside, 8101 
Fees, 

Delivery before payment, 8 US 
Setting aside because of demand for payment 
of fees in excess of those authorized, 
8 202, p. 303 

Statement respecting as essential, 8 124 
Filing, 8 120 
Finality, § 124 

Findings, §8 126-136, pp, 254-259 

Acceptance by trial court, § 143, p, 264 
Additional findings, 8 133 
Amendment or correction, § 133 
Conclusiveness, 8§ 143-145, pp. 263-267 
Stipulations respecting, § 144 
Construction in light of, § IZL 
Defects and errors, § 1^ 

Determination of request, 8123 
Disregard of by court, 8148 
Exceptions to, 8177 
Failure to, 

Find on certain issues, 8 131 
Object, 8150 
Filing. 8 126 

Further findings, recommittal for, 8 210, p. 310 
Harmless error in refusing to make, § 128 
Inferences, binding effect, 8 143, p. 265 
Judgment in accordance with, 8 185 
Hatters included, § 127 
Minutes suig>orting as essential, 8 129 
Mistakes of fact, 8 132 
Negatived facts, 8127 

New trial where not sustained by evidence, 
8179 


Report—Continued, 

Findings—Continued, 

Objections, §§ 167,177 

Attack on correctness, 8 164 
Time for, 8 149, p. 270 
Operation and effect, § 140 
Reasons for as essential, 8126 
Recommittal for. 

Improper filing, 8 210, p. 308 
Insufficiency of evidence to support, 8 210, 
p. 309 

Remonstrance, sufficiency, § 178 
Report of evidence with, § 136 
Request for, 8 128 
Requisites and sufficiency, 8 129 
Review, 8 143, p. 263 

Separate findings for independent causes of 
action, 8 129 

S^arate statement as to, § 130 
Specificness, 8 129 
Sufficiency in general, 8 126 
Surplusage, 8 132 
Time for requests, 8 128 
Ultimate facts, 8 127 
Weight given to, 8 143, p. 264 
Flagrant errors, correction without objection, 8 
150 

Form, § 123 

Requests for findings, 8 128 
Fraud, setting aside on ground of, 8 201 
Further evidence^ recommittal for taking of, 8 
210, p. 310 

Further findings, recommittal for, 8 210, p. 311 
Further report, 

Motion for as proper, 8 169 
Order for on recommittal, 8 218 
Harmless error, 

Disregard of on exceptions to report, 8 IW 
Recommittal for, 8 210, pp. 307, 309 
Refusal to make findings, 8 128 
Rejection on ground of, 8 195 
Setting aside on ground of, 8 202, p. 300 
Hearing, objections to, 8§ 184-192, pp. 289-294 
Homologation, trial of rule on opi>osition to, 8 
Impeachment, § 149, p. 274 
Incapacity of referee, setting aside on ground of, 
8202, p. 304 

Inconsistent findings, effect of, 8 149, p. 272 
Instructions to jury, trial after report, § 147 
Intent of referee^ construction in accordance with, 
8 121 

Irregularities, 

Proceedings, recommittal on motion, 8 170 
Recommittal on ground of, 8 210, p. 308 
Setting aside because of, § 202, p. 301 
Judgment entered on, § 195 
Judgment In accordance with, 8 149, p. 271 
Juridical force, 8 140 

Jurisdiction, setting aside for acting in excees 
§ 202, p. SOI 

Lien, operation as, 8 140 
Majority of referees, validity, 8 112 
Making in general, 8 122 
Misconduct, 

Recommittal on ground of, new referee, f 215 
Setting aside on ground of, 8 202; pp, 302, 308 
Modification, 8 119 

Court’s own motion, 8 173 
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Report—Continued, 

^lodiflcatioii—Continued, 

Objection by way of motion, J 167 
Order confirming, § 197 
Power of court, § 200 
Nature, §§ 111, 112 
Necessity, §§ ill, 112 
New submission, time for making, § 115 
New trial, recommittal for, § 208 
Newly discovered evidence, 

Recommittal on ground of, § 210, p. 311 
New referee, § 215 

Setting aside because of, § 202, p. 301 
Nominal damages, setting aside for failure to 
award, § 202, p. 301 
Notice, S 120 

Recommittal, § 214 

Setting aside for lack of, § 202, p. 302 
Nunc pro tunc, filing exceptions to, § 158 
Objections, §§ 160-192, pp. 274-294 
Additional objections, § 153 
Additional report, 1155 
Amended objections, § 153 
Attack on. §§ 181-183 
Determination, § 184 
Estoppel, 1154 
Exceptions presenting, § 164 
Filing, f 163 

Form and requisites, §§ 174-180, pp. 284-288 

Hearing, §§ 184-192, pp. 289-294 

Methods of presenting, §§ 163-173, pp. 280-284 

Necessity, § 150 

Opportunity to except, § 151 

Overruling, § 184 

Persons entitled to raise, f 162 

Petition raising, § 166 

Presentation before referee, § 151 

Reasonable time allowed for, § 157 

Rehearing, {192 

Remonstrance presenting, § 165 

Rulings on evidence, § 151 

Showing in report, { 124 

Specification of error, J 177 

Sufficiency, 1174 

Supplemental report, $ 155 

Taking by exception to report, § 164 

Time, §§ 167-162, pp. 277-280 

Waiver, § 154 

Right to attack, S 183 
Withdrawal, § 166 

Omissions, recommittal on motion, § 170 
Operation and effect, §§ 140-149, pp. 260-274 
Oral exceptions as sufficient, § 175 
Order of confirmation or rejection, § 197 
Order of reference. 

Provision for, | 111 
Time fixed by, § 113 
Overruling exceptions to, § 194 
Partial recommittal, § 213 
Participation of all referees, } 112 
Parties, notice to, § 120 
Petition, objections raised by way of, S 166 
Pleadings, amendment, recommittal for, j 210, 
p. 310 

Prejudicial irregularities or defects, setting aside 
because of, § 202, p. 301 
Presumptions, $ 141 

Refusal to sign condusions of .law, § 128 


Report—Continued, 

Prima facie evidence of correctness of finding, § 
149, p. 270 

Proceedings to compel, § 118 

Professional relation to parties or counsel, set¬ 
ting aside on ground of, § 202, p. 303 

Quashing, § 207 

Questions of law and fact, finding as one of fact 
or of law, § 121 

Recommittal, §§ 208-217, pp. 306-315 
Additional evidence, § 216 
Amendment to pleadings, § 210, p. 310 
Conditions imposed, § 212 
Confirmation as denial of motion to recommit, 
§198 

Consent reference, § 208 
New referee, § 215 
Consideration of case on, § 216 
Contents of new report, § 217 
Correction of derical errors, § 217 
Court’s own motion, § 173 
Demurrer to remonstrance seeking, § 181 
Discretion of court, § 208 
Exception warranting, § 208 
Exceptions to rex)ort rendered after, § 217 
Existence of other remedy as precluding, § 
210, p. 307 

Failure to rule on objection after reserving 
dedsion, § 210, p. 309 
Form of new report, § 217 
Formal defects, § 210, p. 306 
Further findings, § 210, p. 311 
Furtsher report, order for, § 218 
Grounds, § 210, pp. 307-311 
Harmless error, § 210, pp. 307, 309 
Hearing, § 216 

Motion to recommit, § 190 
Irregularities as ground, § 210, p. 308 
Motion for, § 208 

Affidavit supporting, § 180 
Moving papers, § 1^ 

New evidence, § 216 

New oath as essential, § 216 

New referee on, § 215 

Newly discovered evidence, $ 210, p. 311 

Notice^ § 214 

Objection by way of motion to recommit, § 
170 

Order of, §211 
Partial recommittal, § 213 
Proceedings by referee after, § 216 
Renewal of motion, § 208 
Report after, § 217 
Request of referee, § 172 
Return of original report, § 217 
Review by new referee, § 216 
Setting aside report, § 206 
Supplemental report; § 218 
Sustaining of exceptions to, § 194 
Time for, § 209 

New report, § 217 
Time of motion for, § 162 
Trial on, § 216 
Void report, § 210, p. 307 
Waiver of objections, § 219 

Records, § 120 

Reformation, time of rule to show cause, § 169 

Rehearing, exceptions or objections, § 192 
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Report—Contiimed, 

Rejection, §§ 1^199, pp. 295-299 
Discretion of court, § 195 
Order of, § 19T 
Surplusage, $ 199 

Relief granted, setting aside because of error in, 
§ 202, p. 304 

Remittitur, confLrmation on condition of, $ 200 
Remonstrance, 

Demurrer questioning sufficiency, § 181 
Form and requisites, 1178 
Hearing of, § 18T 
Objections by way of, § 105 
Specific character, § 178 
Reservation of questions of law for court, § 1^ 
Responsiveness to issues, recommittal because of 
failure in respect of, new referee, § 215 
Review of rulings, § l48 
Setting aside, §§ 201-206, pp. 300-308 
Amendment of order, 1204 
(Confirmation as denial of motion to set aside, 
{ 198 

CJourt’s own motion, § 173 
Discretion of court, § 201 
Effect of, § 205 
Estoppel, § 203 

Crood cause as essential, § 202, p. 300 
Grounds, § 202, pp. 300^06 
Harmless error as ground, § 202, p. 300 
Hearing on motion to set aside, J 189 
Motion, § 171 

Proof in support of, $ 179 
New findings, § 208 ^ 

Order, § 204 

Confirmation, § 197 
Proceedings after, §§ 148,208 
Recommittal for further proceedings, j 208 
Request of referee^ § 172 
Scope of. 

Hearing on motions, § 189 
Relief, § 204 

Stay of proceedings on motion to, | 204 
Time of motion, § 161 
Void reference, § 201 
Waiver, § 203 

Several actions, separate reports as essential, § 
125 

Several referees, $ 112 
Signature, 1123 

Special findings of fact, controlling effect over 
general findings, § 121 
Specification of error, exception to, § 177 
Statutory provisions, post 
Stay of proceedings, motion to set aside report, § 
204 

Stipulations, 

Condusiveness of findings by reason of. § 
144 

Extension of time for, § 114 
Setting aside for disregard of, § 202, p. 302 
Time fixed by, § 113 
Striking, time of motion for, § 160 
Suffidency in general, |§ 124,125 
Superfiuous findings, § 127, n. 70 
Supervisory power of court in respect of, § 193 
Supplemental report, § 119 

Extension of time to file exceptions, § 158 
Objections to, § 155 


Report—Continued, 

Supplemental report—(Continued^ 

Recommittal, § 218 
Suppression, § 207 

Time of motion for, § 160 
Surplusage, 

Findings, § 132 
Rejection, § 199 

Testimony, reference to take, § 137 
Time, §§ 113-117, pp. 247-250 

Application for confirmation, § 196 
Delivery or filing within, § 113 
Effect of delay, § 116 

Estoppel, requirement of filing in time, $ 117 
Estoppel to terminate reference by notice for 
delay in filing, 1116 
Extension of time, § 114 
Invalid report within time, effect of, § 116 
New submission, 1115 

Notice to terminate reference on delay in fil¬ 
ing, § 116 

Objections to, §§ 157-162, pp. 277-280 
Order of reference fixing, § 113 
Recommittal, § 209 
Request for findings, § 128 
Running of time for making, § 115 
Stipulation of parties fixing, § 113 
Waiver, 

Requirement of filing in time, § 117 
Right to terminate reference for delay 
in filing, § 116 
Trial of issues after, § 147 

Report as evidence, § 149, pp. 269-274 
Ultimate facts, findings, $ 127 
Unreasonable character,, setting aside because of, 
% 202, p. 303 

Vacation. Setting aside, generally, ante this head 
Verdict in accordance with, § 149, p. 271 
View of premises, setting aside on ground of mis- 
conduct in respect of, § 202, p. 303 
Waiver, 

Delay in filing, right to terminate reference 
because of, § 116 
Objections to, § 154 
Recommittal, § 219 
Setting aside, § 203 
Time, requirement of filing in, § 117 
Weight of as evidence, § 149, p. 270 
Withdrawal of objections, effect of, § 156 
Writing, statutory requirments, J 123 
Representative capacity, compulsory reference in ac¬ 
tions by or against persons acting in, § 13 
Residence, referee, § 63 

Waiver of objections, § 87 
Resignation of referee, § 71 

Appointment of new referee, § 65 
Revocation, order of reference, § 57 
Scope of remedy, § 5 
Setting aside. 

Order of reference, § 58 
Report, ante 

Several actions, reports of referees, { 125 
Several referees, 

Adjournment, § 88 
Presence at hearing, § 86 
Report in case of, § 112 
Exceptions to report of referee, $ 176 
Signature, report of referee, § 123 
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Stating account, compulsory reference, J 26 
Statutory provisions. 

Acceptance of reference, § 69 j 

Account, meaning of term as used in, § IT 
Additional pleadings, power to allow, § 90 
Amendment of pleadings, power to allow, § 90 
Compensation of referee, amount, § 223 
Compulsory reference, § 12 
Agreement on referee, § 64 
Report on issues of fact involved, { 24 
Taking or stating account, § 26 
Conclusiveness of report of referee, S 141 
Consent, § 7 
Parties, § 8 

Writing as essential, § 35 
Delivery of report of referee, § 120 
DiflScult questions of law, compulsory reference, 
§14 

Extension of practice by, § 4 
Filing report of referee, § 120 
Findings of referee, prlma facie evidence, { 149, 
p. 273 

Form of report, S123 

Incidental questions, compulsory reference, § 25 
Jurisdiction to order, § 30 
Law issues, reference of, {12 
Long account. 

Compulsory reference, § 16 
Meaning of term as used in, § 18 
Motion, compulsory reference to determine and 
report on question of fact arising on, § 27 
Mutual account, compulsory reference, § 20 
Notice of trial or hearing, § 85 
Number of referees, § 61 
Oath or affidavit of referee, § 68 
Official referee, purpose of statute creating office, 
I 75 

Order of reference, compliance with, § 48 
Parties, powers of referee in respect of, § 89 
Reference of disputes governed by, $ 6 
Report of referee, 

Admissibility of evidence in trial after re¬ 
port, § 149, p. 270 
Compliance with, § 124 
Conclusiveness, § 141 
Confirmation, § 196 
Disposition of, § 193 
Filing and notice, $ 120 
Form, S 123 

Exceptions or objections, § 174 
Objections, mode of presenting, § 163 
Request for findings, § 128 
Time, § 115 

Exceptions, § 158 
Objections, f 157 

Taking or stating account, compulsory reference, 
§ 26 
Time, 

Hearing, % 84 
Report, § 115 

Stay of procee^gs, order of reference operating as, § 
55 

Stipulations, 

Compensation of referee, § 224 

Court given right to fix fees, § 225 
Conclusiveness of report of referee, § 141 
Prevention of reference, § 42 
Reference pursuant to, $ 35 


Stipulations-HContinued, 

Report of referee, 

Conclusiveness by reason of, S 144 
Extension of time for, § 114 
Setting aside for disregard of, § 202, p. 302 
Time for, § 113 
Time for report, § 113 

Strict construction, statutes relating to, § 6 
Striking out. 

Exceptions to report of referee, § 182 
Striking without trial, § 186 
Report of referee, time of motion, § 160 
Substitution, referee, § 66 

Testimony received by former referee, | 93 
Successive applications, preference in respect of, § 39 
Summons, rule of reference immediately after issu¬ 
ance, § 31 

Superfluous flnding, report of referee, § 127, n. 70 
Supplemental pleadings, proceedings before referee, f 
90 

Supplemental report, § 118 

Extension of time to file exceptions, S 1^8 
Objections to, § 155 
Suppression, report of referee, § 207 
Time of motion, § 160 
Surplusage, report of referee^ 

Findings, § 132 
Rejection, § 199 

Surprise, setting aside order of reference on ground 
of, I 58 

Taking account, compulsory reference, § 26 
Term of court, jurisdiction to order, § 30 
Termination, 

Authority of referee, § 81 
Death of referee, § 73 
Order of reference^ § 56 
Terminology, designation of referee, 5 1 
Terms, reference granted on, § 50 
Testimony, reference to take and report, report of 
referee, § 137 
Time, 

Application for order, § 31 

Confirmation of rQ)ort of referee, application for, 
§196 

Exceptions to report of referee, §§ 157-162, pp. 
277-280 
Hearing, $ 184 
Hearing, 

Before referee, $ 84 
Objections in respect of, § 107 
Objections to reiK)rt of referee, §§ 157-162, pp. 

277-280 
Report, ante 
Trial, 

Conduct of, § 83 
Notice of time and place, § 85 
Ordering reference in midst of, § 31 
Report of referee, trial after, § 147 
Time and place of, § 84 
Notice, waiver, § 87 

Ultimate facts, report of referee, findings, $ 127 
Vacating, 

Order of reference, § 58 
Report, ante 
Verdict, 

Exceptions to report of referee, Jury trial on, § 
185 

Ordering reference after, § 31 
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Verification, exceptions to report of referee, $ 176 
View of premises, 

Compulsory reference in cases involving, § 29 

Proceedings before referee, discretion in respect 
of, § 98 

Report of referee, setting aside on ground of mis¬ 
conduct with respect of, § 202, p. 303 

Waiver, 

Oath of referee, $ 68 

Objections to report of referee, right to attack, | 
184 

Order of reference, objections and exceptions, 
§53 

Place of hearing, § 84 

Proceedings before referee^ objections, § 107 


Waiveiy-Contlnued, 

Referee, objections to appointment, § 67 

Report, ante 

Right to refer^ce, § 33 

Vacating or setting aside reference, objections to 
order, § 58 

Withdrawal, exertions to report of referee, withdraw¬ 
al without trial, § 186 

Witnesses, proceedings before referee, $ 103 
Words and phrases. Definitions, generally, ante 
Writing, 

Exceptions to report of referee izi, § 175 
Order of reference^ § 48 
Report of referee, § 123 
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Abandonment, 

Contract, defense or objection to reformation, § 43, 
n* 

Trust, reformation as against one to Tvbiom lands 
have reverted for abandonment of trust, ^ 66 
Abatement of price in action for reformation, § 87 
**About,” reformation of deed describing land, § 42, 
p. 390 
Absence, 

Advantage from knowledge of mistake in mort¬ 
gage at time of foredosure^ new sale after 
reformation, $ 93, n. 4. 

Fraud, ambiguity or mutual mistake, § 20 
Fraud or mistake in preparation of instrument, 
rdiance on contemporaneous promise affect¬ 
ing right to reformation, § 24 
Absolute fee, erroneous insertion instead of reversion, 
§ 38 
Accident, 

Failure of instrument to es^ress real intent or 
agreement, § 20 

Fraud ,or inequitable conduct as ground for refor¬ 
mation, § 30, pp. 374r^78 

Instrument failing to express true intent and 
meaning, § 20 

Question for jury in action for reformation, $ 85, 
p. 479 

Accommodation paper. 

Evidence of paym^t in action for reformation, 
§ 84, p. 474 

Mortgage given to accommodated party as se¬ 
curity for accommodation note of mortgagee, 
reformation to correct mistake as to parties 
to note, $ 37 

Omission of name of payee, reformation by en¬ 
dorsee to show intention of maker, § 41 

Accounting in action for reformation, $ 87 
Acknowledgement, 

Corroboration of witnesses by instrument itself, 
§ 84, p. 482 

Deeds, evidence to Justify reformation, § 84, p. 467 
Defectively acknowledged instrument, § 39 
Mortgage, evidence in action for reformation, § 84, 
p. 472 

Acquiescence, 

Bar of reformation, § 31 

Mistake, questions for jury In actibn for reforma¬ 
tion, § 85, p. 480 

Acreage, misdescription in deed, reformation, $ 
p. 390 
Action, 

Filing of suit as estoppd as to reformation, § 38 
Numerical superiority as not affecting weight 
of evidence, J 84, p. 461 

Actual fraud, basis of reformation, 8 29, p. 371 
Actual injury, right to reformation as dependent on 
showing, 119 ’ 


Addition of. 

New terms to contract, § 6 

Signature, reformation of negotiable Instrument 
by adding, 8 41 

Additional relief in action for reformation, 8 87 
Adequate remedy at law, 

Inadequacy affecting right to reformation, 8 
Raising objection on appeal, § 90 

Admiralty, inadequacy of remedy affecting right to 
reformation, 8 15 

Admission of mistake, reformation sought by all pai;^ 
ties, 8 25, p. 352 

Admissions of party as evidence in' action for reforma¬ 
tion, 8 84, p. 461 

Adverse possession, bar to reformation of deed exe¬ 
cuted while property was held adversely, 8 43 
Advertisement of sale, misdescription, reformation, 
§ 42, p. 393 

Affidavits, reformation of attachment affidavit, 8 18 
Agents. Principal and agent, post 
Ages of parties, defenses and objections to reforma¬ 
tion, 8 46, p. 397, n. 23 
Aggrieved party, right to reformation, '8 47 
Agreement to discharge obligations, reformation 
against purchaser agreeing to perform all con¬ 
tracts of seller, 8 58 

Alimony, evidence to justify reformation of contract, 
8 84, p. 464 

Alteration of instrument, defense or objection to 
reformation, 8 43 

Alternative relief in action for reformation, 8 87 
Ambiguities, 

Deeds, 

Oorrectlon of misdescription, § 42;, p. 389 
Reformation against bona fide purchasers, 
8 59, n. 78 

Gto'oiid for reformation, 8 22 
Knowledge instrument was ambiguous as not to 
preclude reformation, 8 45 n. 14 
Reducing agreement to written form resolved 
in favor of fulfillment of intent, 8 20 
Reformation of instrument couched in unam¬ 
biguous language, 8 8 
Relief in absence of ambiguity, 8 20 

Amendment of pleading In action for reformation, 
§ 80 

Annuities, 

Evidence in action for reformation of contract, 
8 84, p. 475 

Notice of mistake affecting refoimatlon, 8 80, 
p. 377, n. 59 

Answer in action for reformation, 8 77 
Antecedent proceedings, correctness and regularity, 
• 8 88 

Ante-nuptial agreements, misdescription, reformation, 
8 42, p. 393 
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Appeal in action for reformation, § 90 

Costs awarded in lower court as not affecting 
award on appeal, § 91 
Appearance in action for reformation, § 71 
Application for insurance, evidence in action for 
reformation of policy, § 84, p. 478 
Appointment, lack of proper witnesses, reformation 
as to defect, § 39 
Arbitrator’s award, § 13 

Evidence in action for reformation, § 84, p. 474 
Arithmetical miscalculation, correction by reforma¬ 
tion, § 38 

Articles of incorporation, § IS 
Assent, common assent to same thing required for 
reformation, § 18 

Assessments, evidence in action for reformation of 
leases, § 84, p. 471 
Assignees, 

Mortgagee, right to reformation, § 52 
Reformation against, § 68 
Right to reformation, § 48 
Assignments, 

Evidence of provisions of leases In action for 
reformation, § 84, p. 471 

Evidence to justify reformation, § 84, pp. 466, 470 
Leases, 

Evidence in action for reformation, § 84, 
p. 471 

Proper parties in action for reformation, § 70, 
p. 428 

Mortgage, necessary parties to suit for reforma¬ 
tion, § 70, p. 426 

Necessary -parties in suit to reform, f 70, p. 423 
Tax certificate, reformation of defective acknowl¬ 
edgement, § 39 

Assignments for benefit of creditors, § 13 
Assignee, correction against, § 65 
Reformation against creditors, $ 55 
Attachment, 

AJOQidavits, § 13 

Bond, relation back of reformation, § 93 
Proceedings, misdescription, reformation, § 42, 
p. 393 

Reformation as against attachment creditors, 
§55 

Attorneys, 

Pees, allowance in action for reformation, § 91, 
n, 77 

hnstake or misapprehension of law, reformation, 

§ 27, p. 358 : 

Mutual mistake ground for reformation, § 28> ’ 
p. 868 

Opening statement in action for reformation, § 85, 
p. 481 

Plaintiff being lawyer as not precluding reforma¬ 
tion, § 46, p. 397, n. 22 

Presumption Instrument drafted by party’s attor¬ 
ney embodies terms and intention of parties, 

§ 82, p. 448, n. 64 

Automobile liability insurance, persons entitled to 
have policy r^ormed, § 53, n. 8 
Bad faith, 

Defense or objection to reformation, § 43 
Negligence as bar to reformation in absence of 
bad faith, § 46, p. 397 

Banks, inserting name of the extinct bank as guar¬ 
antee, reformation, § 25, p. 351, n. 3 


Bargain, reformation of instrument to express bar¬ 
gain, § 4, n. 24 

Bargain and sale deed, r^ormatlon to provide for 
delivery in lieu of quitclaim deed, § 44, n. 3 

Beneficiaries, persons entitled to reformation of in¬ 
struments, § 53 

Beneficiaries of deed of trust, reformation of mistake 
as to beneficiaries, § 41 

Bill, 

Action for reformation, §§ 72-75, pp. 431-441 
Invoking power of court to reform Instrument, 
§ 66 

Bill of sale. Sale, generally, post 

Bills and notes. Negotiable instruments, generally, 
post 

Bills of exchange, defect of parties, reformation, § 41 

Bills of lading, § 13 

Evidence to Justify reformation, § 84, p. 463 
Restoration of status quo as condition precedent, 
§ 36 

Blueprints, negligence In failure to place corrected 
blueprint in hands of attorney preparing deeds 
as preduding remedy, § 46, p. 399, n. 36 

Bona fide purchasers, 

Bill against Jud^ent creditor of original grahtor 
receiving erroneous deed, § 50 
Burden of proof in action for reformation, § 82, 
p. 450 

Evidence in action for reformation, § 84, p. 478 
Evidence to Justify reformation of contract, § 84, 
p. 466 

Judicial sale or execution sale, reformation 
against, § 60 

Pleading and proving by third persons interven¬ 
ing, § T7 

Pleading as defense in action for reformation, 
§ 77 

Reformation against, § 59 
Relation back of reformation of instrument, § 93 
Unilateral mistake of surveyor in platting lots 
as ground for reformation against purchasers, 
§ 26, p. 356 

Bonds, 

Atiachment bond, relation back of reformation, 
§ 93 

Conformity of ofladal bond with statute, § 38, n. 60 
County officer, county as necessary party to ac¬ 
tion to reform, § 70, p. 422 
Defect of parties, reformation, § 41 
Erroneous omission supplied by reformation, § 88 
Evidence in action for reformation, § 84, p. 473 
Misdescription, reformation, § 42, p. 393 
Necessary parties in suit to reform, § 70, p. 423 
Persons entitled to have Instrument reformed, 
§ 53 

Reformation as against. 

Principal, § 63 

Surety with respect to Inadvertent failure to 
execute bond, § 40 
Statutory bond, § 13 

Sureties intending state to be obligee instead of 
guardian, reformation to make guardian 
obligee, § 27, p. 361 

Title, attachment proceedings, reformation of de¬ 
scription, § 42, p. 893 

Boundaries, 

Estoppel or waiver by erroneous assertion as to 
boundary, § 32, n. 68 
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Boundaries—Continued, 

Misdescription, correction, $ 42, p. 889 
Refownation for mistake of fact, § 26, p. 355 
Broke^ evid^ce to justify reformation of agreement, 

Building contracts, estoppel to claim reformation, § 32 
Burden of proof in action for reformation, 8 82, 
pp. 447-^51 
Cancellation, 

Cross-bill seeking reformation and also cancella¬ 
tion of contract, § 76 

Indebtedness, evidence of provision for in action 
for reformation of negotiable instrument, § 84, 
p. 474 

Offer to cancel instrument as condition precedent 
to reformation, § 36 

Prayer for reformation or partial cancellation of 
deed, $ 75 

Reformation for cancellation, § 44, n. 1 
Reformation having effect of cancellation, refor¬ 
mation for mistake, § 28, p. 368 

Care in exercise of power, § 3 
Carelessness, ground for reformation, § 21 
Cemetery associations, covenant In deed to pay gran¬ 
tor stated percentage of proceeds of lot sold, § 11 
Certainty of instrument, ground for reformation, § 22 
Pleading, § 74, p. 440 

Certificates, misdescription, reformation, § 42, p. 393 
Cestui que trusts, right to reformation, § 53 
Chain of title, 

Misdescription, relief awarded in action for refor¬ 
mation, § 87 

Parties to all deeds in chain of title as neces¬ 
sary parties to reformation, § 70, p, 425 

Change in circumstances, laches as destroying right 
to reform, § 69, p. 419 

Charitable use, defects in conveyance to, § 10 
Chatty mortgages, 

Misdescription, reformation, § 42, p. 302 
Mortgagee’s right to have bill of sale reformed, 
§ 52 

Reformation as against creditors, § 55 

Circumstances arising after execution of instrument, 
$ 3, n. 13 

Circumstantial evidence in action for reformation, 
§ 84, p. 460 

Clean hands, conditions precedent to reformation, S 34 
Clerical errors. 

Common law courts, jurisdiction, f 67 
Deeds, reformation, § 13 

Mistake by scrivener or draftsman as ground for 
relief, $ 26, p. 356, n. 64 

Name in bond erroneously inserted, reformation, 
§41 

Names, reformation, § 41, n. 22 
Obvious and apparent errors, lapse of time as not 
preventing relief, § 69, p. 421 
Subjects of reformation, § 37 

Codes, 

Jurisdiction to give r^ief, § 67 
Parol evidence in action for reformation of in¬ 
strument, § 83, p. 454 

Coercion, signature of contract under coercion with¬ 
out protest as waiving right to reformation, § 32 
Collective bargaining agreements, 

Evidence to justify reformation, § 84^ p. 463 
76 C. J.S.—77 


Collective bargaining agreements—Continued, 

Mutual mistake ground for reformation, § 28, 
p. 367 

Parties to action lor reformation, § 70, p. 429 
Commissioners, 

‘Deeds, 

Correction of description, § 42, p. 389 
Reformation of instrument made on order of 
court, § 13 

Report in partition proceedings, § 13 

Commissions, contract to pay real estate commission, 
reformation to conform to intention of parties, 
§ 13, n. 29 

Common law, power to reform written instrument, § 2 
Common law courts, jurisdiction to reform written 
instruments, § 67 
Community projperty, 

Conveyance, reformation against heirs of wife, 
§ 56 

Conveyance not complying with statute, § 11, n. 14 
Mortgage, reformation against wife filing declara¬ 
tion of homestead, § 62 

Mutual mistake in contract for sale, reformation, 
§ 28, p. 364, n. 43 

Sale, reformation to conform to intention of par¬ 
ties, § 13 

Compensation for Injury by false representation as to 
quantity of land, condition precedent to reforma¬ 
tion, § 34 

Compensation insurance, decree reforming policy, { 89, 
n. 57 

Complaint in action for reformation, JJ 72-75, 
pp. 431-441 

Compromise and settlement. 

Accounts or claims, $ 13 

Erroneous omission supplied by reformation, § 38 
Evidence in action for reformation, f 84, p. 474 
Lapse of time from efforts affecting laches, § 69, 
p. 421 

Offer by defendants as defense to reformation, 
§ 43 

Concealment, fraud basis of reformation, 5 29, p. 372 
Conclusion, pleading of grounds for reformation, § 74 
p. 437 

Conditional sales. 

Persons against whom reformation may be had, 
8 55 

Reformation against bona fide creditors, $ 55 
Conditions, 

Erroneous insertion, reformation, § 38 
Erroneous omission supplied by reformation, { 38 
Omission of agreed condition, § 7, n. 44 
Party under no legal or moral obligation to make, 
8 38 

Conditions precedent, 81 34-86 

Performance in action for reformation, 8 86, p. 482 
Confederate of grantor, proper party in suit to reform 
conveyance, § 70, p. 428 

Confidential relationship, presumption in action for 
reformation, 8 P* 448, n. 69 
Conflicting evidence in action for reformation, 8 84 
p. 462 

Api>eal, § 90 

Conforming instrument to parties’ agreement, § 5 
Confusion, defense reformation would introduce con¬ 
fusion, 8 43 
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Conjecture as to intention of parties and ground for 
reformation, $ 18 

Conscience, terms and conditions of instrument which 
other party in good conscience has no right to 
insist on, S 38 
Consideration, 

Bona fide purchasers, reformation against, § 59 
Defenses and objections to reformatidn, § 43, n. 62 
Taking something of value from one without 
any consideration, § 43 

Evidence of inadequacy in action for reforma¬ 
tion, I 83, p. 452 

Failure to pay as defense to reformation, § 43 
Invalidity of instruments, § 11, n. 8 
Misdescription in deed as to quantity of land, 
reformation, § 42, p. 390 

Negotiable instrument, evidence in action for 
reformation, § 84, p. 474 

Parol evidence in action for reformation, f 83, 
p. 454, n. 17 

Pleading in action for reformation, § 72, p. 433 
Want of consideration as defense in action 
for reformation, § 77 

Beformation of instrument to express true con¬ 
sideration, I 5, n. 37 

Reformation to correct consideration Incorrectly 
expressed in instrument, § 38 
Voluntary character of conveyance which may be 
reformed, § 10 
Construction, 

Contract, reformation not granted for, S 4 
Instrument, 

Denial of reformation where legal construe^ 
tion of instrument would be the same as 
before reformation, § 44 
Reformation not granted to obtain construc¬ 
tion, § 4 

Constructive fraud, basis of reformation, § 29, p. 371 
Constructive service in action for reformation, § 71 
Contemporaneous agreement, broken, defense to refor¬ 
mation of contract, § 43 

Contemporaneous collateral verbal agreement, defense 
that reformation would be to put in writing such 
agreement, § 43 
Contracts, 

Abandonment, defense or objection to reforma¬ 
tion, § 43, n. 59 

Assignee, right to reformation, § 48 
Burden of proof of mistake in action for refor¬ 
mation, § 82, p. 450 

Conform to intention of party, § 13 ' 

Convey land, misdescription, § 42, p. 388 
Damages awarded for breach of contract, §§ 87, 89 
Description, reformation, § 42, p. 393 
Erroneous omission supplied by reformation, § 38 
Evidence to justify reformation, § 84, p. 463 
Mistake of law as ground for relief, § 27, p. 356 
Necessity, § 18 

Parties, reformation as to defects, § 41 
Persons ^titled to reformation, §§ 47,53 
Pleading in action for reformation, § 77 
Presumption contract expresses terms and inten¬ 
tion of parties, { 82, p. 447 
Relief unnecessary or ineffectual, § 44 
Valid agreement required for reformation, § 18 
Conveyances. Deeds and conveyance, post 
Copying incomplete description of property, mistake 
ground for relief, § 25» p. 350, n. 1 


Corporations, 

Deeds of trust, reformation of deed executed by 
officers in own names instead of in name of 
corporation, § 41 

Notes, mutual mistake in making out obligation 
of officers instead of company, § 41 
Corroboration of witness or party in action for refor¬ 
mation, § 84, p. 461 
Costs in action for reformation, f 91 
Counterclaim in action for reformation, § 76 
County warrants, trustee issuing warrant as party in 
suit for reformation, § 70, p. 423 
Covenant to support grantor, breach as defense to 
reformation, § 43, n. 87 
Creditors, 

Persons against whom reformation may be had, 
§ 55 

R^ation back of reformation of instrument, § 93 
Cross-action, burden of proof on defendant asking 
reformation by way of cross-action, § 82, p. 449 
Cross-bill in action for reformation, § 76 
Cross-complaint in action for reformation, § 76 
Damages, 

Breach of contract, recovery in action for reform 
mation, § 87 

Right to recovery of money damages as not af¬ 
fecting jurisdiction of suit, § 67 
Damnum absque injuria, reformation for mistake, 
S 25, p. 350 
Date, 

Fact, mutual mistake ground for reformation, 
§ 28, p. 365, n. 47 
Necessity for reformation, § 7 

Show correct date of instrument, § 7 
Omission of date of execution of instrument, 
right to reformation, § 15 

Death, reformation against grantor who is dead, § 54, 
n. 21, 22 

Debt, transaction violating constitutional provisions, 
§ 43, n, 69 

Decree, reformation of contract made pursuant to 
decree, § 13 

Deeds and conveyances, 

Acknowledgement, reformation of mistake in cer¬ 
tificate of acknowledgment, § 39 
Acreage conveyed as guaranty of quantity, refor¬ 
mation for mistake as to legal effect, S 27, 
p. 361 

Additional rdlef in action for reformation, § 87 
Agent’s contract in own name to convey, refor¬ 
mation against principal, § 63 
Amendment of bill in suit to reform, { 80 
Bona fide purchasers, reformation against, } 59 
Chain of title, 

Parties to all deeds in chain of title as nec¬ 
essary parties to reformation, § 70, p. 425 
Relief awarded as to misdescription, § 87 
Conditions precedent to reformation, § 34 
Conforming to express intention, § 20, n. 46 
Conjecture as to intention as ground for refor¬ 
mation, § 18 

Consideration, reformation to express true con¬ 
sideration, § 38 

Constructive service or service by publication in 
action to reform, § 71 

Contract of sale containing dause alleged to have 
been erroneously inserted in deed, § 16 
Contracts to convey, misdescription, $ 42^ p. 388 
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Deeds and conveyances—Continued, 

Covenants to support, defenses or objections to 
reformation, § 43, n. 87, § 44 n. S 
Deceased grantee, § 11 

Defenses sind objections to reformation, § 43 
Laches, § 69, p. 420 

Delivery not legally made, reformation, § 11, n. 7 
Description, relief awarded in action for partition, 
§ 87 

Mimination or inclusion of property as result 
of mistake of scrivener, reformation, § 25, 
n. 29 

Erroneous omission supplied by reformation, § 38 
Estoppel to claim reformation because of lan> 
guage of deed itself, § 32 
Evidence to justify reformation, § 84, p. 466 
Executed under power conferred by statute, § 12 
Execution of statutory power, reformation for 
mistake of fact, § 26, p. 355, n. 57 
Expression of intent of parties, § 13 
Foreclosure deed, reformation as to description, 
§ 42, p. 391 

Fraud as basis of reformation, § 29, p. 372 
Gifts, 

Intended donees omitted by mistake as proper 
parties in action to reform deed, § 70, 
p. 429 

Reformation of description, § 42, p. 393 
Grantee not in deed, § 11 
Heirs, reformation against, § 56 
Inclusion of lands, 

Not intended, conditions precedent to refor¬ 
mation, S 34 

Not owned by grantor, § 16 
Invalidity of instruments, § 11, n. 7 
Knowledge of parties as defense to reformation, 
§ 45 

Lease referring to deed for description, grantor 
in deed as necessary party in suit to reform 
lease, § 70, p, 424 

Married woman, reformation against, | 61 
Misdescription, reformation, § 42, p. 388 
Misrepresentation as basis of reformation, $ 29, 
p. 374 
Mistake, 

Call, 8 7, n. 49 

Chain of title, correction of one as not made 
conditional on correction of the other, 
§ 34 

Deed, correction of decree for reformation of 
deed made pursuant to decree, § 34 
Fact, reformation; g 26, p. 858 

Location of land and boundary lines, § 26, 
p. 355 

Ground for reformation, § 25, p. 849 
Identity of property conveyed, mistake as 
ground for rkief, § 25, p. 351 
Judgment as to desired object, reformation, 
8 27, p. 358 

Knowledge of parties as defense to reforma¬ 
tion, 8 ^ 

Law mistake as to execution, reformation, 
8 27, p. 860 

Misdescription, 8 42, p. 888 
Mistake in parties, 8 41 
Negligence as defense to reformation, 8 46, 
p. 897, n. 23 


Deeds and conveyances—Continued, 

Mistake—Continued, 

Proper party in action for reformation, 8 70, 
p. 428 

Reformation of description, g 42, p. 889 

Mistakes occurring in separate deeds in same 
chain of title, correction of one not made 
conditional on correction of the other, g 34 
Mortgage assumption clause as ratification affect¬ 
ing reformation, § 31, n. 64 
Mutual mistake. 

Affecting prima facie presumption that deed 
contains ultimate intention of parties, 
8 28, p. 864 

Ground for reformation, 8 28, p. 868, n. 83, 
p. 368 

Necessary parties to action for reformation, g 70, 
pp. 423, 424 

Omission of lands through mistake, reformation 
against bona fide purchasers, g 59 
Omission of reservation from, ground for rdief, 
§ 25, p. 351, n. 5 

Parties to action for reformation, g 70, p. 424 
Defect, 8 41 

Plaintiff being lawyer as not precluding his right 
to reformation, g 46, p. 397, n. 22 
Pleading in action for reformation, 8 72, p. 483 
Prayer for relief in action for reformation, g 75; 
8 86, p. 483 

Presumption against fraud, 8 62, p. 448 
Protection of outstanding leases, relief for mis¬ 
take of fact, 8 26, p. 354, zl 38 
Purchaser at foreclosure sale, right to reforma¬ 
tion of deed to mortgagor, g 47, n. 50 
Reformation to state an express trust, g 9 
Relief awarded in action for reformation, g 87 
Restoration of status quo as condition precedent 
to reformation, g 86, n. 31 
Security deeds. Mortgages, generally, post 
Security for payment of debt, denial of reforma¬ 
tion where debt has been paid, 8 44 
Strip included by mistake removed by reforma¬ 
tion, as precluding recovery for breadh of 
warranty as to such strip, g 92 
Subsequent purchaser or incumbrancer for value, 
evidence in action for reformation, g 84, p. 473 
Subsequent purchasers, reformation against, g 58 
Time of mistake affecting right to relief, § 25, 
p. 852 

Trial of action for reformation, 8 85, p. 478 
Trust deeds, generally, post 
Trust estates created, evidence in action for 
reformation, g 84, p. 470 

Vendors and vendees or successors in interest, 
right to reformation, 88 50 

Void because not compl^ng with statute, g 11 
Voluntary conveyances, g 10, pp. 883-336 
Voluntary grantees, reformation against, § 57 
Waiver of reformation by acceptance of deed with 
knowledge of mistake, § 32, n. 71 
Will, parol evidence in action for reformation, 
8 88, p. 454, n. 16 
Witnesses, 

Reformation of instrument not executed 
agreeably to statutory requirements, g 39 
Reformation of mistake in attestation by in¬ 
competent witness, 8 39 
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Deeds of trust, § 13 
Foreclosure, 

Instrument as reformed, § 87 
Relation back of reformation after fore¬ 
closure, § 98 

Misdescription, reformation, § 42, p. 392 
Mistake, necessity of reformation, § 7, n. 48 
Name of omitted trustee, supplying, § 41 
Proper parties in suit for reformation, § 70, p. 428 
Subsequent documents perpetuating error, refor¬ 
mation, § 18 

Defect of parties, reformation, § 41 
Defective execution of instrument, reformation, § 39 
Defenses and objections to relief, §§ 43-46, pp. 393-400 
Averments ground for reformation set up by way 
of defense, § 77 

Burden of proof on defendant asking reforma¬ 
tion by way of defense, § 82, p. 449 
Limitations and laches, § 69, pp. 417-422 
Negligence, § 46, pp. 397-400 
Personal nature of defense of bona fide purchas¬ 
er, § 59 

Relief unnecessary or Ineffectual, § 44 
Definite agreement required for reformation, § 18 
Definitions, § 1, n. 1 

Mutual mistake, § 28, p. 864 
Party aggrieved, § 47 
Privity, § 47, n. 51; § 54, n. ^ 

Delay, 

Evidence in action for reformation, § 84, p. 462 
limitations and laches affecting remedy, § 69, 
pp. 417-422 

Notice of mistake, burden of proof in action for 
reformation, § 82, n. 79 
Se^ng relief, estopp^ or waiver, § 32 
Delivery, deed, reformation of deed not legally de¬ 
livered, § 11, n. 7 
Demand, 

CSondition precedent to reformation, § 35 
Costs, § 91 

Pleading in action for reformation, § 72, p. 433 
Demurrer in action for reformation, § 79 
Evidence, § 85, p. 480 

Deposits in bank, bond to secure deposit, necessary 
parties in suit to reform, § 70, p. 423 
Description, 

Deeds, parties to action for reformation, 5 70, 
p. 425 

Fraud as basis of reformation, % 29, p. 372 
Homestead, reformation against claimants, § 62 
Lease parties, reformation of errors as to misde¬ 
scription, § 41 

Lesion beyond moiety as defense in action to 
correct description in act of sale^ $ ^ 
Mistakes, 

Condition of title, etc., after a sufficiently ac¬ 
curate description of property, § 38 
L^al effect of instrument, reformation, § 27, 

p. 860 

Mortgage, 

Mortgagee under second mortgage as neces¬ 
sary party to action to correct misde¬ 
scription in first mortgage, § 70, p. 426 
Remedy by reformation of vendees of pur¬ 
chaser at mortgage sale, § 52 

Parties, 

Erroneous description, 8 7, n. 46, 47 
Reformation, § 41 


Description-Continued, 

Pleading in action for reformation of instrument, 
§ 73 
Realty, 

Mistake by scrivener or draftsman as ground 
for relief, § 26, p. 356, n. 64 
Presumption of correctness of description, 
§ 82, p. 448, n. 64 

Reformation for mistake of fact, § 26, p. 355 
Reformation as to matters of description, § 42, 
pp. 387—393 

Release of dower, reformation against married 
woman, § 61 

R^ief awarded in action for reformation, § 87 
Devisees, 

Parties to action, § 70, p. 422 
Reformation against persons claiming through 
grantor as devisees, $ 10 
Diligence, 

Burden of proof of exercise of due diligence, in 
action for reformation, § 82, p. 449, n. 75 
Defense or objection to reformation, § 46, p. 898 
Denial of relief for lack of diligence, § 69, p. 418 
Direction of verdict in action for reformation, § 85, 
p. 480 

Disability of person, laches or limitations excused, 
§ 69, p. 421 

Discovery of mistake, pleading in action for reforma¬ 
tion of instrument, § 72, p. 438 
Discretion of court, § 17 

Costs in action for reformation, § 91 
Ordering new foreclosure and sale of property 
where there is defective description, § 93 
Refusal of reformation of some provisions of in¬ 
strument on ground of laches, § 69, p. 421 
Trial by jury in action for reformation, § 85, p. 481 
Dismissal and nonsuit in action for reformation, § 85, 
p. 480 

Disorder, defense reformation would introduce dis¬ 
order, § 48 

lOistrlbution of estate, necessary parties to suit to 
reform agreement for distribution, § 70, p. 423 
Divorce, agreement to hold under conveyance until 
divorce of grantors’ reformation, § 10, n. 4 
Doing equity. 

Condition precedent, § 34 
Offer in pleading, § 72, p. 434 
Domestic relations contracts, evidence to justify 
reformation, § 84, p. 464 

Doubt in reducing agreement to written form resolved 
in favor of fulfillment of Intent of parties, § 20 
Dower, 

Allotment in action for reformation, § 87 
Reformation by wife joining in deed to release 
dower, § 49 

Wife of grantee having inchoate right of dower, 
proper party to suit for reformation, § 70, 
p. 428 

Drafting of instrument, mistake ground for r^ef, § 25, 
p.350 

Draftsman. Scrivener or draftsman, post 
Easements, 

Description, correction, § 42, p. 891, n. 6 
Mutual mistake of parties where grantor knows 
existence of easement of which grantee is 
ignorant, 8 28, p. 369 

Ejectment inadequate remedy, right to reformation, 
8 15, n. 96 


1220 



INDEX TO BEFOBMATION OF INSTRUMENTS 


Election of particular instrument or terms, reforma¬ 
tion for mistake of law, § 27, p. 360 
Elimi n ation of words, reformation for migtAire of 
fact, § 26, p. 355 

Etnployers and employees, parties to action to reform 
collective bargaining agreement, § 70, p. 429 
Employment contracts. 

Evidence to justify reformation, § 84, p. 464 
Excuse for delay in bringing suit to reform, § 69, 
p. 421 

Empty legal right, right to reformation, § 16, n. 7 
Encumbrances, erroneous omission of assumption, 
reformation, § 38, n. 67 

Endorsement, negotiable instrument, evidence in ac¬ 
tion for reformation, § 84, p. 474 
Engineers* certificates, § 13, n. 57 
Equally divided court, affirmance of court below, § 90 
Equitable defenses. 

Existing to reformation sought, assertion in re¬ 
ply to answer, § 78 

Invoking power of court to reform instrument, 
§66 

Equitable lien, reformation by party claiming equita¬ 
ble lien on property, § 47, n. 62 
Equitable remedy, § 1 

Equitable showing, right to reformation dependent 
on, § 16 

Equities of transaction against party seeking reforma¬ 
tion, § 43 

Equity treats as done that which ought to be done, 
reformation predicated on maxim, § 4 
Erroneous conviction. 

Including or omitting in writing something whidi 
should or should not be there, § 26, p. 354 
Legal import, r^ef, § 27, p. 858 
Errors, 

Mistake r^ieved by reformation, § 25, p. 348 
Reformation between voluntary grantees from 
deceased, § 10 

Establishment of contract between parties, § 5 
Estates, 

Description in deed, reformation, § 42, p. 891 
Voluntary conveyance, § 10 
Estopp^ or waiver, §| 32, 33 

Burden of proof of estopped relied on as defense 
to reformation, § 82 

Defects in pleading in action for reformation, ob¬ 
jections, § 72, p. 435 

Denial of another’s right to reformation, § 32 
Denial of reformation, § 94 
Evidence in action to reform mortgages, § 84, 
p. 472, n. 67 

Pleading and proof, § 81 

Defense in action for reformation, § 77 
Previous adjudications and legal proceedings, § 83 
Question for jury in action for reformation, § 85, 
p. 480 

Bight to reformation, § 32 
Evidence, 

Absence of evidence of omission by party all^dng 
it as subject of reformation, § 38 
Relief where instrument fails to express true in¬ 
tent and meaning by reason of fraud, etc., 
§20 

Evidence in action for reformation, §§ 82-84^ pp. 447- 
477 

Admissibility, § 83, pp. 451-464 
Under pleadhig, § 81 


Evidence in action for reformation—Gontinuedf 
Admissions of party, § 84, p. 461 
Assignment, § 84, p. 470 
Bonds, § 84, p. 473 
Circumstantial evidence, § 84, p. 460 
Conduct of parties to contract, § 84, p. 461 
Conflict of evidence, § 84, p. 462 
Appeal, § 90 

Corroboration by instrument in suit, § 84, p. 462 
Corroboration of witness of party, § 84, p. 461 
Decree to be supported by evidence, § 89 
Deeds creating trust estate, § 84, p. 470 
Demurrer to evidence, § 85, p. 480 
Domestic relations contract, § 84, p. 464 
Exchange of real property, § 84, p. 465 
Instrument itself, § 84, p. 461 

Corroboration of witnesses by instrument, 
§ 84, p. 462 

Insurance policy, § 84, p. 474 
Issues and proof, § 81 

Submission of issues to jury, § 85, p. 479 
Lapse of time, § 84, p. 462 
Leases, § 84, p. 470 
Mortgages or trust deeds, § 84, p, 472 
Negotiable instruments, § 84, p. 473 
Parol evidence, etc., post 

Presumptions and burden of proof, § 82, pp. 447- 
451 

Reading of instrum^t, failure to read, § 84, p. 461 
Sale of. 

Personal property, § 84, p. 466 
Real property contract, § 84, p. 465 
Subsequent purchasers or incumbrancers for 
value, § 84, p. 473 

Variance between pleading and proof, § 81 
Weight and sufficiency, § 84, pp. 454-478 
Review on appeal, § 90 

Exchange of property, reformation of contracts to 
conform to intention of parties, § 13 
Exchange of real property, evidence to justify refor¬ 
mation of contract § 84> p. 465 
Excusable negligence as not preventing reformation, 
§ 46, p. 397, n. 22 

Excused formal tender, right to prevail by party op¬ 
posed in reformation on ground tender was not of 
sufficient amount, § 36 

Excuses for delay in seeking reformation, § 69, p. 421 
Estoppel or waiver as to reformation, § 32 
Executed and executory agreements, § 9 
Execution, 

Bond, defect of parties, reformation, § 41 
Changing true date of execution, § 5, n. 30 
Decree reforming note need not contain order for 
execution, § 89 

Deeds, evidence to justify reformation, § 8^ 
p. 467 
Instrument, 

Defective, corroboration of witnesses by in¬ 
strument in suit, § 84, p. 462 
Omission of date affecting right to reforma¬ 
tion, § 15 

Reformation of defective execution, § 39 
Reformation of Instrument to aid nonexecu¬ 
tion, § 40 

Insufficient, § 5, n. 27 

Relation ba(± of reformation to time of original 
execution of instrument, § 93 
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Execution—Continued, 

Sale, reformation against purchaser at, { 60 
Executor de son tort, reformation against, § 56 
Executors and administrators, 

Conveyances, proper parties in suit to reform con¬ 
veyance, § 70, p. 428 
Deeds, 

Correction of description, § 42, p. 389 
Heformation of deeds made under order of 
court, S 13 
Keformation to, 

Conform to invalid option to at pri¬ 
vate sale, § 11 

Insert name of executor as grantee, | 41; 
§ 93, n. 88 

Grantee of conveyance by administrator, right to 
remedy, § 50, n. 77 

Party aggrieved, right to reformation, $ 47 
Heformation of instruments against, § 56 
Exhibits, pleading in action for reformation, S 73 
Existing situation, mistake of fact affecting ri£^t to 
reformation, § 26, p. 354 

Baqpenditures by grantee, reformation of voluntary 
conveyance, § 10 

Experience of parties, defenses and objections to ref¬ 
ormation, § 46, p. 397, n. 23 

Extraordinary circumstances, mistake, ground for 
reformation, § 30, p. 378, n. 60 
Extraordinary power, care in exercise, § 3 
Extrinsic fact not in contract or writing, mistake of 
fact affecting right to reformation, § 26, p. 353 
Fair Labor Standards Act, 

Mutual mistake as to application on ground for 
reformation, § 28, p. 368 

Heformation of contract in violation of, § 11, n. 9 
False representations. 

Defense or obJecUons to reformation, § 43 
Mutual mistake ground for reformation, § 28, 
p. 367 

Family relation, laches affecting remedy, § 69, p. 422 
Feme sole, reformation against, § 61 
Fiduciary or confidential relationship. 

Burden of proving good faith in action for refoiv 
mation, S 82, p. 450 

Estoppel to deny another’s right to reformation, 
§ 32 

Evidence in action for reformation, § 84, p, 460, 
n. 56 

Negligence as def^ise to reformation, § 46, p. 400, 
XL 44 

Heformation on ground of mistake and fraud, 
§ 29, p. 373 

Filing of suit as estoppel, § 33 

Financial condition, change not anticipated by par¬ 
ties as ground for reforming contract, § 20 
Findings in action for reformation, decree to be sT]p- 
ported by proper findings, § 89 
Findings of court in action for reformation, f 85, 
p. 481 

Foreclosure of mortgage. Mortgages, post 
Forfeiture, 

Defense or objection reformation would work the 
forfeiture, § 43 

Heformation or erroneous omission where forfei¬ 
ture would result, § 38 

Belief awarded in action for reformation, { 87, 
n. 25 


Forgetfulness, ground for reformation, § 21 
Form of remedy, § 66 

Forms, defect of parties in printed form, reformation, 
§41 
Fraud, 

Alternative relief in action for reformation, § 87, 
a 10 

Ambiguity and uncertainty as not ground for 
reformation, § 22 

Answer asking for reformation, § 77, n. 3 
Burden of proof in action for reformation, $ 82, 
p. 449 

Care in exercise of power, § 3 
Defenses and objections to reformation, { 43 
Description of property, reformation, § 42, p. 391 
Erroneous insertion in Instrument through mis¬ 
take and fraud, § 38 

Evidence in action for reformation, § 84, pp. 455, 
460, 475 

Ground for reformation, § 29, pp. 369-374 
Homestead claimants, reformation against, § 62 
Leases, reformation as to name fraudulently in¬ 
serted, § 41 

Mutual mistake ground for reformation, § 28, 
p. 367 

Mutual mistake or mistake with fraud or inequi¬ 
table conduct, § 30, pp. 374-378 
Negativing pleadiiog seeki^ reformation, § 72, 
p. 434 

Negligence as. 

Bar to reformation in absence of fraud, S 46, 
p. 397 

Precluding remedy by reformation, { 46, 
p. 400 

Parol evidence in action for reformation, S S3, 
p. 453 

Parties to contract, reformation where there is 
mistake on one side and fraud on the other, 
§41 

Party stating contents of instrument which is 
executed, reformation to conform to false 
statements, § 18 

Personal advantage sought from error in instru¬ 
ment, right to invoke defense of laches, § 69, 
p. 421 

Pleading in action for reformation, § 74, p. 439 
Discovery, knowledge or notice, § 72, p. 433 
Grounds for reformation, § 74, p. 437 
Mistake in alternative, § 74, p. 441 
Presumption against fraud in sale of land not 
owned, § 82, p. 448 
H^ief in absence of fraud, $ 20 
Belief without regard to cause of failure to ex¬ 
press contract as actually made, § 20 
Hetum of money as condition precedent to refor¬ 
mation, § 36 

Hule for judgment in favor of plaintiff construed 
as finding of fraud, § 90 
Trial of action fbr reformation, § 85, p. 478 

Frauds, statute of. Statute of frauds, post 
Fraudulent conveyances by trustee in bankruptcy, 
necessary parties in action for reformation of 
deed, § 70, p. 426 

Freedom from fault, necessity of showing, { 14 
Furriers* customers basic fire policy, 

Indispensable parties to suit to reform, { 70, 
p. 424 
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Furriers’ customers basic fire policy—Continued, 
Proper parties in suit to reform policy, § 70, 
p. 428 

Futile tender not required as condition precedent to 
reformation, § 36 

Future event, time of mistake affecting right to re¬ 
lief, § 25, p. 352 
Gifts, 

I>€ed of gift, intended donees omitted by mistake 
as proper parties in action for reformation, 
§ 70, p. 429 

Misdescription in deeds of gift, reformation, § 42, 
p. 393 

Quitclaim of land as gift affecting right to refor¬ 
mation by vendor, § 49 

Grantees and grantors or successors in interest, § 10, 
p. 334 

Gross negligence, ground for reformation, § 21, n. 55 
Group insurance, parties to suit to reform policy, 
§ 70, p. 424 
Guaranties, § 13 

Evidence to Justify reformation, § 84, p. 463 
Mutual mistake ground for reformation, § 28, 
p. 366, n. 57 

Name of extinct bank inserted as guarantee, 
ground for relief, § 25, p. 351, n. 3 

Guardian of infant, demand on as condition precedent 
to reformation, § 35 

Hard or oppressive bargain, relief against, § 5, n. 30 
Hardship, defense or objection reformation would 
work hardship, § 43 
Harmless error on appeal, § 90 
Hearing in action for rescission, $ 85, pp. 478-481 
Heirs, 

Grantees, 

Parties to action for reformation of deed, 
§ 70, p. 426 

Right to reformation, 5 50, n. 77 
Grantor or heirs as parties to reformation of 
deed, § 70, p, 425, n. 14 
Parties to action, § 70, p. 422 
Reformation of Instrument against, § 56 
Reformation on application of grantor’s heirs, 
§ 10 

Remaindermen, parties to action for reformation 
of trust deed creating remainder, § 70, p. 426 
Tenants and mortgagees as proper parties in suit 
to reform deed from deceased, § 70, p. 428, 
n. 81 

Holder in due course, burden of proof in action for 
reformation, $ 82, p. 450 
Homestead, 

Death of grantor, right to reformation, § 54, n. 22 
Mortgage, correction of description, § 42, p. 301 
Reformation against homestead claimants, § 62 
Release, 

Reformation of mistake in certificate of ac¬ 
knowledgment, § 39 
Reformation of omission, § 38 

Husband and wife. 

Agent of husband or wife, right to reformation, 
$ 47, n. 52 

Bona fide purchase by wife receiving conveyance 
from husband sought to be reformed, $ 59, 
n. 91 


Husband and wife—Continued, 

Deeds, 

Compelling married woman to correct deed 
which has been defectively acknowl¬ 
edged, § 39 

Reformation as to defect in parties, § 41 
Dower right, wife of grantee as proper party to 
suit for reformation, § 70, p. 428 
Evidence to justify reformation of contracts, § 84, 
p. 464 

Homestead, filing of declaration by wife as con¬ 
stituting her subsequent purchaser affecting 
reformation, § 59, n. 99 

Insurance, parties to action to reform policy, {| 70, 
p. 424 

Leases, necessary parties to suit to reform lease, 
§ 70, p. 424 
Mor^ages, 

Necessary parties to reformation of mortgage, 
§ 70, p. 427 

Proper parties in suit for reformation of 
mortgage, § 70, p. 429 

Mutual mistake ground for reformation of instru¬ 
ment, § 28, p. 368 

Negligence of wife present at execution of lease 
as precluding reformation, § 46, p. 397, n. 20 
Reformation by wife joining in deed to release 
her dower, § 49 

Reformation of conveyance where wife Is grantee 
of grantor, § 10 

Reformation of Instrument against married wo¬ 
man, § 61 

Separated spouses, children as parties to action 
In suit to reform contract between separated 
spouses, § 70, p. 423 

Voluntary grantees, reformation against, § 67 
Identity, 

Mistake as to identity of property, ground for 
relief, § 25, p. 351 

Property conveyed or leased, mistake as ground 
for reformation, § 25, p. 351 

Ignorance, 

Draftsman or scrivener making mistake, refor¬ 
mation, S 26, p. 356 
Ground for reformation, § 21 
Innocent mistake, estoppel to claim reformation, 
§ 32 
Law, 

Ground for relief, § 27, p. 366 
Import of instrument, reformation, § 27, 
p. 359 

Misrepresentation as fraud basis of reforma¬ 
tion, § 29, p. 373 

Reformation where one is fraudulently mis¬ 
lead, § 29, p. 371 

Mistake arising from, reformation, § 25, p. 348 
Mistake by one paii7 coupled with ignorance 
thereof by other as mutual mistake, § 28, 
p. 366 

Mistake of fact, § 26, p. 355 
Mistake of law as ground for relief, § 27, p. 357 
Mistake or ignorance on one side and fraud or 
inequitable conduct on the other, ground fbr 
reformation, § 29, p. 370 

Rule of law excluding parol evidence to vary 
written contract as warranting reformation, 
I 27, p. 360 
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Illegal contracts, § 11 

Illegal purpose of instrument, defense to reformation, 
% 43 

Illiteracy, evidence in action for reformation, § 84, 
p. 461 

Immoral contracts, § 11 

Implied consideration from seal on conveyance, § 10 
Implied ratification, bar of reformation, § 31 
Improbable contract, presumptions, § 82, p. 448 
Improved or unimproved lands, ladies affecting refor¬ 
mation of conveyance, § 69, p. 421 
Improvements, 

Estoppel to claim reformation, { 32 

Grantee, reformation of voluntary conveyance, 

• § 10 

Promise to pay portion of costs as consideration 
for conveyance to permit reformation, § 10 
Imputed negligence, defense to reformation, § 46, 

p. 400 

In personam action. 

Personal service, § 71 
Place of bringing suit, § 68 

In rem actions, constructive service or service by 
publication, § 71 

Inaccurate expressions, power to reform instrument, 
% 37 

Inadequacy of remedy at law, % 15 
Inadvertence, 

Fraud or inequitable conduct ground for refor¬ 
mation, § 30, pp. 374-378 

Instrument falling to express true Intent and 
meaning, § 20 

Inattention, ground for reformation § 21 
Incidental relief in action for reformation, $ 87 
Income tax, agreement to pay taxes for another, in¬ 
validity of agreement, § 11, n. 9 
Incompatible provisions, correction by reformation, 
f 6, n. 27 

Incompetent person, reformation of contract of, § 11 
Indebtedness secured, mistake in describing the mort¬ 
gage, reformation, § 42, p. 892 
Indefiniteness, 

Amount to be paid as making tender as condi¬ 
tion precedent to reformation unnecessary, 
§ 36 

Description in deed, correction, § 42, p. 388 
Power to reform instrument, § 37 
Verdict in action for reformation, § 85, p. 481 
Indemnity, 

Assignments for, reformation, $ 18 
Contracts, evidence to Justify reformation, § 84, 
p. 464 

Inducement, 

Insertion of matters of inducement in negotia¬ 
tion by reformation, § 38 

Mutual mistake ground for reformation, § 28, p. 
365, n. 47 

Ineffectual r^ef, denial of reformation, § 44 
Inequitable conduct. 

Description of property, reformation, § 42, p. 891 
Fraud or inequitable conduct ground for reforma¬ 
tion, § 80, pp. 374-878 
Ground for reformation, § 29, pp, 369-374 
Instrument failing to express true intent and 
meaning, § 20 

Mutual mistake or mistake with fraud or in¬ 
equitable conduct for reformation, § 80, 
pp. 874-878 


Inequitable conduct—Continued, 

Negligence as precluding remedy by reformation, 
§ 46, p. 400 

Parol evidence in action for reformation of in¬ 
strument, § 83, p. 453 

Pleading in action for reformation, § 74, p. 439 
Grounds for reformation, § 74, p. 437 
Relief from mistake of law, § 27, p. 357 
Trial of action for reformation, § 85, p. 478 

Infancy, excuses for delay, § 69, p. 421 

Infants, 

Demand on natural guardian of infant as condi¬ 
tion precedent to reformation, § 35 
Mutual mistake ground for reformation, § 28, 
p. 368 

InferCTice of waiver, { 82 

Informal matters, deeds, reformation, § 13 

Injunction, 

Action for reformation, § 87 
Alternative relief in action for partition, § 87, n. 5 
Pendente lite, laches barring reformation, § 69, 
p. 418, n. 1 

Pendente lite in action for reformation, § 86, p. 482 
Prosecuting action on instrument as not deriving 
of remedy on Instrument as reformed, § 92 
R^ef in action for partition, § 86, p. 482 

Injury, right to reformation as dependent on showing 
of actual injury, § 19 

Innocent third person, correction of misdescription 
without prejudice to rights of innocent third per¬ 
son, § 42, p. 387 

Instructions to Jury in action for reformation, S 
p. 480 

Instruments which may be reformed, §§ 7-13, pp. 333- 
340 

Insurance, 

Burden of proof in action for reformation, § 82, 
p. 450, n, 77 

Cancellation clause, evidence in action for refor¬ 
mation, § 84, p. 478 

Concurrent insurance clause, evidence in action 
for reformation, § 84, p. 478 
Constructive service or service by publication In 
action to reform policy, § 71 
Couns^ fees and costs, allowance in action for 
reformation, § 91, n. 77 

Evidence In action for reformation of policy, § 84, 
p. 475 

Judgment or decree In action for reformation, § 89, 
n. 87 

Limitation of actions, § 69, p. 418 
Mortgage clause, parties to suit for reformation 
of policy, § 70, p. 424 

Mortgage on insured property, evidence in action 
for rescission, § 84, p. 478 
Parties to action for reformation, 9 70, p. 424 
Persons entitled to have policy reformed^ § 47, 
n. 52, 60; § 58, m 8 

Presumption policy is entire contract of parties, 
§ 82, p. 448 

Proper parties in action for reformation, § 70, 
p. 428 

Relation back of reformation, § 93, n. 92 
Relief awarded in action for reformation, $ 88, 
n. 86 

Intoition, 

Decree of reformation to express true intent; J 89 
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Intention—Continued, 

Defense or objection to reformation, § 45 

Defense ttiat original intention of parties Is 
doubtful, S 43 

Doubt, ambiguity or conflict in reducing agree¬ 
ment to written form resolved in favor of 
fulfillment of intent, § 20 

Evidence in action for reformation, § 83, p. 451 
Mistake equity wiU relieve against, § 25, pw 349 
Mistake of fact affecting right to reformation, 
§ 26, p. 853 

Mistake of law, ground for relief, § 27, p. 357 
Mutual mistake preventing instrument from ex¬ 
pressing intention, reformation, § 28, p. 361 
Necessity of reformation for protection of rights. 

Pleading in action for reformation, § 73 
Presumption instrument expresses intention of 
parties, § 82, p. 447 

Prima fade presumption deed contains ultimate 
intention of parties, reformation for mutual 
mistake, § 28, p. 364 

Proof in action for reformation, § 81, bl 37 
Purx)ose of reformation, § 4 
Reformation as making written evidence of agree¬ 
ment correspond to intention of parties, § 92 
Reformation of contracts to conform to intention 
of parties, § 13 

Terms and conditions of instniment which parties 
had never intended should be so expressed, 
§38 

Variation of contract, reformation, § 23 
Written Instrument falling to set forth correct 
terms of verbal agreement, § 22 

Interest, 

Evidence of payment in action for reformation 
of negotiable instruments, § 84, p. 474 
Intentional omission under belief it was usurious, 
reformation of contract, § 27, p. 860 
Parties to action, § 70, p. 422 
Pleading in action for reformation, § 72, p. 434 
Presumption as to rate intended in action for 
reformation, § 82, p. 448, n. 70 

Intermediate remedy, § 4 

Intervention, 

Reformation of deed of dedication by corporation 
to village, § 70, p. 427 

Rights of innocent third persons by reason of 
delay, § 69, p. 420 

Rights of third persons, negativing in bill for 
reformation, § 72, p. 434 

Invalidity of instruments, § 11 

Irreparable damage, right to reformation, § 16, n. 7 

Irrigation, evidence to justify reformation of contract, 
§ 84, p. 464 

Issues, proof and variance in action for reformation, 
§ 81 

Dismissal of complaint on opening statement of 
council, § 85, p. 481 
Findings of court, § 85, p. 481 
Responsiveness of decree, to issues, § 89 

Joinder of parties in action for reformation, § 70, 
pp. 422-430 

Joint tenancy, description^ reformation, § 42, p. 391, 
IL 7 


Joint tenants, conveyance by, § 10, n. 75 

Estoppel by previous adjudication as to reforma¬ 
tion, § 33 

Failure of trial court to reform instrument be¬ 
fore entering it, harmless error, § 90 
Finding construed to support rather than defeat 
judgment, § 90 

Judgment sustaining attachment, description, 
reformation, § 42, p. 393 

Mistake or error in judgment as mistake of fact 
ground for relief, § 26, p. 355 
Money Judgment, § 86, p. 76 

Judgment creditors, 

Grantee, right to reformation, § 47, n. 52 
Laches, right to raise question in absence of 
showing injury, § 69, p. 420, n. 23 
Operation and effect of reformation of instru¬ 
ment, § 93 

Reformation against, § 55 

Judgment or decree in action for reformation, § 89 
Judicial sales, reformation against purchasers at, 
§ 60 

Jurisdiction, $ 67 

Inadequacy of remedy at law, § 15 
Mistake of law, relief from, § 27, p. 357 
Jury, submission of issues to jury in action for ref¬ 
ormation, § 85, p. 479 

Jury trial in action for reformation, § 85, p. 479 
Reformation not granted to deny party of right 
to jury trial, § 4 
Knowledge, 

Bona fide purchasers, generally, ante 
Defendant of plaintiffs mistake, restoration of 
status quo as condition precedent to refor¬ 
mation, § 36 

Defense or objection to reformation, § 45 
Fraud as basis of reformation, § 29, p. 372 
Misrepresentation as basis of reformation, § 29, 
p. 373 

Mistake'made by one party with knowledge by 
the other, mutual mistake, § 28, p. 366 
Oversight of scrivener as mutual mistake, war¬ 
ranting reformation, § 28, p. 369 
Persons as against whom reformation may be 
had, § 54 

Pleading in action for reformation, § 72, p. 433 
Ratification as bar of reformation, § 31 
Time of starting running of defense of laches, 
§ 69, p. 420 

Laches. Limitations and laches, post 
Landlord and tenant, 

Heir and his tenant as proper parties to suit to 
reform deed by deceased, § 70, p. 428, n. 81 
Leasing greater estate than landlord is able to 
give, § U 

Language used in instrument, 

Not such as was intended, § 26^ p. 354 
Reformation for mistake of law, § 27, p. 359 
Lapse of time. 

Evidence in action for reformation, *§ 84, p. 462 
Laches barring right of reformation, § 69, p. 418 
Law, 

False statement of law as basis for reformation, 
S 29, p. 373 

Misrepresentation as to matter of law as fraud 
basis for reformation, § 29, p. 373 
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Law—CJonflniied, 

Mistake of law, ground for relief, § 27, pp. 356- 
361 

Parol evidence of mistake in law in action for 
reformation, § 83, p. 454 
Leases, § 13 

Agents, correction of mistake of agent against 
principal, § 63 

Assignment, proper parties in action for reforma¬ 
tion, § 70, p. 428 

Defenses and objections to reformation, § 43 
Defense of laches, | 69, p. 420 
Description, reformation, § 42, p. 393 
Erroneous omission, supplied by reformation, § 38 
Estoppel or waiver by refusal of ofiPer of release 
from bid, f 32, n. 67 

Evidence in action for reformation, § 84, pp. 470, 
471 

Evidence to justify reformation, § 84, p. 466 
Greater estate than landlord can give, § 11 
Imputed negligence as defense to reformation, 
§ 46, p. 400 

Laches barring remedy, S 69, p. 418, n. 1 
Lessee improperly described as lessor, *§ 7, n. 46 
Mistake as to effect as ground for reformation, 
i 27, p. 361 

Mistake as to Identity of property leased, ground 
for relief, § 25, p. 351 

Mistake of fact in agreement to execute, refor¬ 
mation, % 26, p. 353, n. 32 
Mutual mistake as ground for reformation, } 28, 
p. 363, XL 33 

Omission, principal and agent, mistake of agent, 
correction against principal, J 63 
Option to purchase, time for reformation, { 69, 
p. 419, a 9 
Parties, 

Action to reform policy, $ 70, p. 424 
Reformation of errors or misdescriptloa § 41 
Persons against whom reformation may be had, 
S 54^ a 26 

Persons entitled to reformatioa 6 63 
‘ Ratiffcation affecting reformation, | 31, a 64 
Renewal clause void for indeflniteness, reforma¬ 
tion on grotind of mistake as to legal import, 
8 27, p. 361 

Repair agreement left out under mistake of law 
that duty was that of tenant, reformatioa 
8 27, p. 361 

Sale, reformation to conform to intention of par¬ 
ties, § 13 

Sale by order of court, reformatioa § 13 
Subsequent purchasers or incumbrancers, evi¬ 
dence in action for reformatioa S 84, p. 473 
Legal operation and effect of instrument, 

Mistake of law as ground for reformatioa § 27, 
p. 358 

Reformation for relief, § 26, p. 354 
Legal proceedings, estoppel by previous legal pro¬ 
ceedings to s^ reformatioa 8 33 
Legatees of grantee, right to reformatioa 8 60, a 77 
Lesion beyond moiety, defense to action to correct 
description in sala § 43 

Liability insurance, parties to action for reformatioa 
8 70, p, 424 

Licenses, patents, 8 13 

Liens, reformation as against lien creditors, 8 65 


Life estate, erroneous insertion of terms or condi¬ 
tions to grant life estate Instead of fee, 8 38 
Limitations and laches, 8 69, pp. 417-422 

Burden of proof action not barred by laches, 
8 82, p. 449, n. 75 

Defense to action for reformatioa 8 44 
Evidence of clause waiving limitation in renewal 
note, 8 84, p. 474 
Pleading, 

Defense in action for reformatioa 8 77 
Excuse for delay, § 72, p. 434 
Question for jury in action for reformation, 
§ 85, p. 480 

Limited equity jurlsdictioa reformation granted by 
courts of, 8 67 

Litigatioa imputation of laches from lapse of time 
in Utigation, § 69, p. 421 

Locale, misdescription of property, correctioa 8 42, 
pp. 387-393 

Location of land, reformation for mistake of fact, 
8 26, p. 355 
Love and affectioa 

Consideration for voluntary conveyance to per¬ 
mit reformatioa 8 10 

'Sufficiency of consideration for conveyance, to 
permit reformatioa 8 10 

Mandatory injunction in action for reformatioa 8 86, 
p. 482, n. 78 

Maps, mistake ground for reformatioa 8 29, a 371, 
n. 8 

Marriage, parties to deed, reformation on discovery 
on invalidity of marriage, 8 41 
Marriage settlements, 8 13 

Evidence to justify reformatioa $ 84, p. 464 
Misdescriptloa reformatioa 8 P* 393 
Material fact, misrepresentation basis for reforma- 
tioa 8 29, p. 373 

Material mistake ground for relief; 8 25, pp. 351, 352 
Matters of reformation §§ 37-42, pp. 383-393 
Mediclna contract to refrain from practice, conform¬ 
ing to Intention of parties, 8 13 
Meeting of the minds, 

Defective execution of instrum^t affecting right 
to reformation, 8 39 

Mistake as ground for reformatioa 8 25, p. 350, 
n. 97 

Necessity for reformatioa 8 18 
Mental incompetency, excuses for delay, 8 69, p. 421 
Meritorious consideration to permit reformation of 
conveyance, 8 10 

Metes and bounds, reformation of description in deed, 
8 42, IK 390 

Misdescriptloa Descriptioa generally, ante 
Misinterpretation as to legal effect of instrument, 
refor^tloa 8 27, p. 369 

Misjoinder of parties to action for reformatioa 8 70, 
p. 430 
Misnomer, 

Bond, reformatioa 8 41 

Corporatioa remedy at law adequate, 8 16, a 97 
Deeds, reformatioa 8 41 

Misplaced confidence, mistake arising from, ground 
for reformatioa 8 ’25, p. 348 
Misrepresentatioa 

Fraud basis of reformatioa 8 29, p. 372 
Laches as begiiming to run on discovery of facts 
authorizing reformatioa 8 69, p. 420, a 26 
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Mistake, 

Admission of mistake, reformation songlit hy all 
parties, S 25, p. 852 

Agent, correction against principal, § 63 
Agent in writing contract as negligence of prin¬ 
cipal estopping him to have reformation, 
§32 

Answer asking for reformation, § 77, n. 3 
Apparent and admitted by parties, necessity of 
reformation, § 7 

Arising from ignorance, forgetfulness, fraud, etc., 
ground for reformation, § 21 
Beneficiaries under trust deed, reformation, § 41 
Bona fide purchasers, reformation against, § 59 
Burden of proof in action for reformation, § 82, 
p. 449 

Care in exercise of power, § 3 
Conditions of title, § 38 
Contract parties, reformation, § 41 
Decree, action of decree before reformation of 
conveyance made pursuant thereto, § 34 
Deeds and conveyances, ante 
Description, reformation, § 42, p. 387 
Description of property, correction, § 42, p. 391 
Erroneous insertion in instrument through mis¬ 
take or fraud, § 38 

Erroneous omission by mistake supplied by refor¬ 
mation, I 38 

Estoppel or waiver as to reformation, § 32 
Estoppel where proceedings to reform were com¬ 
menced within reasonable time after discov¬ 
ery of mistake, § 32 

Evidence in action for reformation, § 84, pp. 455, 
460. 475 

Fact ground for relief, § 26, pp. 353-356 
Fraud and mistake of agent affecting right to 
reformation, § 29, p. 371 
Fraud as basis of reformation, § 29, p. 372 
Fraud or inequitable conduct ground for refor¬ 
mation, -§ 30, pp. 374-378 
Ground, § 25, pp. 347-363 
Heirs, correction against, § 56 
Home^ad claimants, reformation against, § 62 
Ignorance and mistake on one side and fraud 
or inequitable conduct on the other as ground 
for reformation, | 29, p. 370 
Inadequacy of remedy at law affecting right to 
reformation, § 15 

Instrument, defense of laches in action to reform, 
§ 69, p. 421 

Issues and proof in action for reformation, § 81 
Knowledge by defendant of plaintiff’s mistake, 
restoration of status quo as condition prece¬ 
dent to reformation, § 36 
Law, ground for relief, § 27, pp. 256-861 
Limitation of actions, § 69, p. 418 
Location of land and boundary lines, ground for 
relief, § 26, p. 355 

Materiality ground for relief, § 25, p. 361 
Misdescription in deed as to estate conveyed, cor¬ 
rection, § 42, p. 390 

Misrepresentation on one side and mistake on 
the other justifying reformation, § 29, p, 373 
Mortgages, 

Correction of description, § 42, p. 392 
Misdescription as subject to reformation, 
i 42, p. 391 


Mistake—Continued, 

Mortgages—Continued, 

Beformation by transferee of rights of mort^ 
gagee, § 62 

Relation back of reformation after fore¬ 
closure, § 93 

Mutual mistake, post 

Mutual mistake with fraud or inequitable con¬ 
duct for reformation, § 30, pp. 374-378 
Negligence, defense to reformation, § 46, p. 397 
No contract ever made concerning manner about 
which mistake is claimed, § 18 
Obvious mistake affecting ri^t to relief, § 25, 
p. 352 

Importunity of plaintiff seeking reformation to 
discover defect in instrument, § 46, p. 397, 
n. 20 

Parol evidence In action for reformation of in¬ 
strument, § 83, p. 452 
Parties, reformation, § 41 

Parties who must be mistaken for puipose of 
reformation, § 28, p. 368 
Party aggrieved, right to reformation, § 47 
Pleading, 

Discovery, knowledge or notice in action for 
reformation, § 72, p. 433 
Fraud in alternative in fcbtion for reforma¬ 
tion, § 74, p. 441 

Grounds of reformation, § 74, p. 437 

Power to reform instrument, § 37 
Presumption as to omission of matter from con¬ 
tract, I 82, p. 448 

Proof of mistake relied on as ground for refor¬ 
mation, § 81 

Quantity of land conveyed, correction, § 42, p. 390 
Question for jury in action for reformation, § 85, 
,pp. 479, 480 

Relief in absence of mistake, § 20 
Relief without r^ard to cause of failure to ex¬ 
press contract as actually made, § 20 
Remedy not available to rectify every mfstake, 
§5 

Right to reformation, <§ 14 

Rule for judgment in favor of plaintiff construed 
as finding of mistake, § 90 
Scrivener or draftsman, § 25, p. 352 
Matter of fact, § 26, p. 366 
Voluntary conveyance, § 10, n. 76, 78 
Seal or scroll omitted by mistake, reformation, 
§ 39 

Sheriff’s sale, knowledge of purchaser as defense 
to reformation, § 45 

Subject matter of mistake as ground for relief, 
$ 25, p. 350 

Surefties, correction against, § 64 
Suspecting mistake at time of executing instru¬ 
ment as denial of another’s right to reforma¬ 
tion, § 32 

Time of mistake affecting right to relief, | 25, 
p. 352 

Trial of action for reformation, § 86, p. 478 
Unilateral mistake, ground for reformation, § 28, 
p. 368 

Misunderstanding of facts, reformation for mist a k e 
of fact, § 26, p. 356 
Modification of contract, f 4, n. 25 
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**More or less,*’ leformation of deed describing land, 

§ 42, p. 390 
Mortgages, § 13 
Assignment, 

Necessary parties to suit for reformation, 

§ 70, pp. 423, 426 

Beformation against assignee, 8 58 

Assumption, reformation for erroneous omission, 

§ 38, n. 67 

Assumption clause as ratification affecting refor¬ 
mation, I 30, a 64 

Bona fide purchasers, reformation against, | 59 
CJonstructive service or service by publication in 
action to reform, § 71 
Deceased grantee, § 11 

Decree directing reformation of mortgage to In¬ 
clude additional property, | 89, a ,59 
Deeds of trust, generally, ante 
Defenses and objections to reformation, § 43 
Demurrer in action by purchaser at foreclosure 
to reform description, § 79 
Description, correction, § 42, p. 391 
Discharge, evidence in action for reformation, 

§ 84, p. 484 

Erroneous insertion of terms or conditions to as¬ 
sume mortgage, reformation, § 38 
Erroneous omission supplied by reformation, | 38 
Estoppel to claim mutual mistake for reforma¬ 
tion by making payments after discovery of 
assumption clause in deed, § 32, a 93 
Evidence in action for reformation, § 84, p. 472 
Evidence to justify reformation, § 84, p. 466 
Executors and administrators, reformation 
against, 8 56 

Failure to express true intent and meaning of 
parties, § 20, a 43 
Foreclosure, 

Instrument as reformed, 8 87 
Mortgage having mistake as precluding ref¬ 
ormation, •§ 32 

Purchaser at foreclosure sale as having right 
to reformation, § 52 

Beformation after foreclosure as against 
mortgagee, § 13 

Reformation as to description of premises 
after foreclosure, § 42, p. 302 
Relation back of reformation after fore¬ 
closure, § 93 

Heirs, reformation against, § 56 
Homestead, reformaUon, § 62 
Insurance company Insuring interests as party 
to action for reformation, § 70, p. 429 
Insurance on mortgaged property, parties to suit 
to reform policy, § 70, p. 424 
Married woman, reformation against, § 61 
Mistake in description of property mortgaged as 
ground for relief, § 25, p. 351, n. 7 
Mutual mistake as ground for reformation, § 28, 
p. 303, n. 33 

Necessary parties to action for reformation, § 70, 
p. 426 

Notice of action for reformation, 8 71 
Parties, reformation of defect, § 41 
Persons against whom reformation may be had, 

§54 

Persons entitled to reformation, §§ 51, 52 
Pleading in action for reformation, § 72, p. 433 
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Mortgages—Continued, 

Pledgee of purchase money mortgage, heirs as 
necessary parties to action for reformation, 
§ 70, p. 422, H. 65 

Proper parties in suit for reformation, 8 70, 
p. 428 

Deed from deceased, § 70, p. 428, n. 81 
Purchasers at foreclosure sale, 

Beformation against, § 60 
Right to reformation of deed to mortgagor, 
8 50, n. 77 

Beformation by mortgagee of mistake as against 
grantor and heirs, § 10, n. 80 
Reformation of deed where property was mort¬ 
gaged prior to reformation, § 87 
Reformation of notes erroneously stating they 
were in payment of mortgage, 8 7 
Reformation to make note conform to mortgage 
securing it, etc., § 37 

Sheriff’s right to reformation of sale wrongly 
describing land held under mortgage, § 53 
Subsequent mortgagees, reformation against, 8 68 
Subsequent purchasers or incumbrancers, evi¬ 
dence in action for reformation, § 84, p. 473 
Tender of payment by defendant in default as 
condition precedent to reformation, 8 34^ n-18 
Trust deeds, generally, post 
Witnesses, reformation of defect in execution 
cause of but one witness, 8 39 

Municipalities, 

Contract, conforming to intention of parties, 8 13 
Beformation of instrument against, 8 84^ 31 

Mutual ignorance of facts, reformation for mistake 
of fact, § 26, p. 355 
Mutual mistake. 

Adequacy of remedy at law, 5 15 
Agreement to discharge obligation, reformation 
against purchaser agreeing to discharge ob¬ 
ligations of seller, 8 58 

Bills and notes, reformation as to defect of par¬ 
ties, § 41 

Bond, reformation for defect of parties, 8 41 
Burden of proof in action for reformation, 8 82, 
p. 450 

Contract providing for usury, 8 H 
Deed omitting land through mutual mistake ref¬ 
ormation against subsequent purchaser, § 58 
Demurrer to bill to reform on ground of mutual 
mistake, 8 79 
Description, 

Correct, 8 42, p. 391 
Reformation, § 42, p. 387 

Findings in action for reformation, § 85, p. 481 
Fraud or inequitable conduct ground for refor¬ 
mation, § 30, pp. 374r-378 
Ground for reformation, 8 38, pp. 361-369 
Homestead, reformation against claimants, 8 62 
Mortgage description, reformation, § 42, p. 392 
Omission of seal or scroll, reformation, § 39 
Parties to contract, reformation, § 41 
Party aggrieved, right to reformation, 8 47 
Pleading in action for reformation, 8 74, p. 437 
Presumption of prior or preceding agreement, 
8 18, n. 21 

Question for Jury in action for reformation, f 86, 
p. 479 

Reducing agreement to writing, 8 35, p. 349 
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Mutual mistake—Continued, 

Trial of action for reformation, § 86, p. 478 

Mutual releases, defenses and objections to reforma¬ 
tion, § 44, n. 97 

Mutuality, lack of mutuality as defense to reforma¬ 
tion, § 45 

Names, parties, reformation as to defect, § 41 

Nature, existence, scope and extent of remedy, §§ 1-7, 
pp. 328-333 
Proof, S 81 

Necessary parties, § 70, p. 422 

Necessity for, § 7 

Negligence, 

Defense or objection to reformation, § 46, pp. 397- 
400 

Delay in seeking relief affecting reformation, § 32 
Estoppel, 

Based on negligence, pleading and proof, 
§ 81 

Claim reformation, § 32 
Ground for reformation, § 21 
Mistake as ground for relief, § 25, p. 350 
Negativing in pleading seeki^ reformation, § 72, 
p. 434 

Questions for jury in action for reformation, 
{ 85, p. 480 

Negotiable instruments, § 13 

Burden of proof in action for reformation, § 82, 
p. 451 

Constructive service or service by publication in 
action to reform, 5 71 

Decree reforming note directing payment of 
amount with interest and costs, § 89 
Itefense or objection to relief on failure to dis¬ 
close corporate principal, § 43, n. 59. 
Endorsement of note, mistake as to legal opera¬ 
tion and effect as ground for reformation, 
§ 27, p. 358, n. 91 

Erroneous omission supplied by reformation, | 38 
Erroneous statement that they were in payment 
of mortgage, necessity of reformation, § 7 
Evidence in action for reformation, § 84, p. 473 
Misrepresentation, defenses and objections to ref¬ 
ormation, § 43, n. 64 

Mutual mistake as ground for reformation, § 28, 
p. 363, n. 33 

Parties, reformation as to description, § 41 
Parties to suit to reform, 5 70, p. 424 
Party aggrieved, right to reformation, § 47 
Pleading in action for reformation, § 77 
I^oper parties in action for reformation, § 70, 
p. 428 

Reformation of note to conform to mortgage se¬ 
curing it, § 37 

Trustees, misapplication of trust funds as de¬ 
fense, S 43 

New contract not made for parties, § 5 

Nominal consideration to permit reformation of con¬ 
veyance, 5 10 

Nominal damages, reformation of contract to permit 
recovery for breach of contract, § 44, n, 6 

Nonexecution of a power, reformation of instrument 
to aid, § 40 

Nonjoinder of necessary parties In action for refor¬ 
mation, § 70, p. 429 

Nonresidents, reformation against nonresident, $ 54, 
n. 21 


Notes. N^tiable instruments, generally, ante 
Notice, 

Action for reformation, § 71 
Bona fide purchasers, generally, ante 
Conditional sale, reformation as against cred¬ 
itors, S 55, n. 33 

Failure of parties to notice stipulation in instru¬ 
ment as ground for relief, § 28, p. 364 
Mistake, burden of proof of delay in giving no¬ 
tice in action for reformation, $ 82, p. 450, 
n. 79 

Mortgagees, reformation against subsequent mort¬ 
gagees, § 58 

Mortgages, reformation against innocent mort¬ 
gagees without notice, $ 58 
Pleading in action for reformation, § 72, p. 433 
Reformation against, 

Assignee without notice, § 58 
Creditors, % 65 

Subsequent purchasers, reformation against, § 58 
Objection to writing on ground stipulation is omitted 
or condition inserted, verbal agreement affecting 
right to reformation, § 24 

Objections to relief. D^nses and objections to re¬ 
lief, ante 

Officers, successors in office as parties to suit to re¬ 
form county warrant, § 70, p. 423 
Official bonds. 

Conformity with statute, | 38, n. 50 
County as necessary party to action to reform, 
§ 70, p. 422 

Oil lease, evidence in action for reformation, § 84, 
p. 471 

Oil wells, evidence to Justify reformation of drilling 
contracts, •§ 84^ p. 464 
Omissions, 

Apparent and admitted by parties, § 7 
Committee in chancery or Jury, finding by court 
to supply omission, § 85, p. 481 
Erroneous omission supplied by reformation, § 38 
Estoppel or waiver as to reformation, § 32 
Exp^ient or proper terms, § 5, n. 28 
Fraud as tfasis for reformation, § 29, p. 372 
Mistake of fact, reformation, § 26, p. 354 
Mistake of law, ground for relief, § 27, p. 358 
Mistake relieved by reformation, § 25, p. 348 
Mutual mistake, no erroneous omisi^ons from 
reformation, $ 28, p. 306 
Name, 

Deed, reformation to supply, § 41 
Party to bond, reformation, § 41 
Necessity for reformation of contract, § 7 
Noncompliance with statute for protection of 
married women, reformation against, § 61 
Omnibus description in deed, reformation, § 42, p. 388, 
EL 55 

Operation and effect of reformation, §§ 92-^ 
Opinion, expression as misrepresentation basis of ref¬ 
ormation, § 29, p. 373 
Oral agreement. 

Inserting agreement parties did not desire in 
writing, § 5 

Reformation of writing to include entire agree¬ 
ment, § 7 

Orders of court, sheriff’s deed, etc. in pursuance of, 
reformation, § 42, p. 389 

Other relief embraced in decree for reformation, § 89 
Overreaching, relief in absence of, S 20 
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Ownership, 

Burden of proof in action for reformation of 
policy, § 82, p. 450, n. 78 

Reformation of deed to include land not owned 
by grantor, S 42, p. 389 
Pardon, | 13 
Parol contract. 

Cannot be reformed, S 8 

Reformation on basis of mistake of judgment in 
relying on contemporary parol agreement of 
other, § 26, p. 355, n. 48 

^arol evidence in action for reformation, § 83, p. 452; 
§ 84, p. 460 

Adequacy of remedy at law by parol evidence af¬ 
fecting right to reformation, § 15 
Correction of error, by parol evidence affecting 
remedy by reformation, § 15 
Ignorance of rule of law excluding parol evidence 
to vary written contract, reformation, j 27, 
p. 360 

Invasion or limitation of rule, $ 1 
Weight and sufficiency, § 84, p. 460 
Partial reformation of instrument on ground of 
laches, § 69, p. 421 
Partial relief granted by decree, § 89 
Particular instrument, § 13 

Particularity, pleading grounds for reformation, § 74, 
p. 440 
Parties, 

Mutual mistake between or ground for reforma¬ 
tion, f 28, p. 368 

Reformation of defect of parties, $ 41 
Parties to action, § 70, pp. 422-430 
Partition, 

Misdescription In commissioner's report, refor¬ 
mation, $ 42, p. 393 

Reformation of r^rt of commissioners, $ 13 
Partition deeds, § 13 

Necessary parties to action for reformation, § 70, 
p. 426 
Partners, 

Accounts, settlement, § 13, n. 78 
Contract, necessity of reformation, S 7, n. 48 
Evidence te justify reformation of agreement, 
§ 84, p. 464 

Mutual mistake in contract, reformation, $ 28, 
p. 364, n. 44 

Representative of deceased party, party to action 
to reform deed by partnership, § 70, p. 428 

Patents, 

Application, reformation of assigxunent to in¬ 
clude date and number not in existence, § 5, 
n. 29 

Licenses, reformation, f 13 
Mistake in call, $ 7, n. 49 

Sale, reformation to conform to intention of par¬ 
ties, § 13 

Paving certificates, misdescription, reformation, $ 42, 
p. 393 
Payments, 

Debt of grantor by grantee, consideration to per¬ 
mit reformation, § 10 

Evidence in action for reformation of negotiable 
instruments, § p. 474 

Made under protest as preventing estoppel from 
arising, § 32 

Under contract, evidence in action for reforma¬ 
tion, § 84, p. 461, n. 64 


Peculiar interpretation of agreements by parties, 
ground for reformation, § 20 
Pending suits, statute held inapplicable, § 14, n. 87 
Perpetual lease by trustees of public school, % 11 
Personal representatives, reformation of instruments 
against, § 56 

Persons as to whom reformation may be had, §§ 54-65, 
pp. 405^4 

Persons entitled to reformation, §§ 47-63, pp. 400-405 
Petition in action for reformation, §§ 72-75, pp. 431- 
441 

Plea of prescription, overruling as affecting plea of 
laches, § 69, p. 419 

Pleading in action for reformation, §§ 72-81, pp. 431- 
445 

Alternative allegations, S 74, p. 441 
Amendment, $ 80 

Bill, complaint or petition, §§ 72-75, pp. 431-441 
Collateral matter, failure to prove averment of 
purely collateral matter, § 81 
Gross-bill, cross-complaint or counterclaim, 6 76 
Defects and objections, $ 72, p. 435 
Defense, ground for reformation set up by way 
of defense, § 77 
Defensive matter, proof, $ 81 
Demurrer, § 79 

Pleading failing to show pleader has no right 
to maintain suit, $ 72, p. 435 
Description of land, § 73 
Dismissal, $ 85, p. 481 

Enforcement of instrument and reformation 
sought in petition, § 72, p. 433 
Evidence admissible under pleadings, { 81 
Exhibits, S 73 

301ndings of court, responsiveness to pleadings, 
$ 85, p. 481 

Fraud and inequitable conduct, | 74^ p. 439 
Instrument as made and as intended, ; 73 
Issues, proof and variance, § 81 

Responsiveness of decree to issues in action 
for reformation, § 89 
Ladties as defense, $ 69, p. 418 
Mistake, grounds of reformation, $ 25, p. 349; 
S 74, p. 437 , 

Negativing negligence, fraud, etc., $ 72, p. 434 
Parol evidence to add omitted stipulation to 
petition, § 72, p, 435 

Particularity of averment required, § 72, p. 432 
Plea or answer, § 77 

Power to reform valid instrument dependent on 
pleadings, $ 2 
Prayer for relief, § 75 
Relation back of reformation, § 93 
Relief awarded under prayer for relief, J 86, 
p. 483 
Reply, § 78 
Statement of. 

Cause of action, § 72, p. 431 
Grounds for reformation, § 74, pp. 436-441 
Supplemental pleadings, J 80 
Suiplusage, § 72, p. 435 
Variance, § 81 

Pledge, mortgage, 

Purchase money mortgage^ heirs as necessary 
parties to suit by pledgee of mortgage for 
reformation, | 70, p. 422, n. 65 
Remedy of pledgee, $ 52, n. 89 
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Possession, 

Condition precedent to suit for reformation, § 34 
Defense of laches against person seeking refor¬ 
mation of deed or lease, 5 69, p. 420 
Issuance of writ of possession in suit to reform 
a deed, § 89, n. 59 

Land by person claiming right to reformation as 
notice to subsequent purchasers and mort¬ 
gagees, § 59, n. 97 

Misdescription in deeds where grantee has gone 
into possession, correction, § 42, p. 388 
Parties in possession as parties to action for 
reformation of deed, § 70, p. 429 
Pleading in action for reformation subject to ex¬ 
ception of no cause of action, § 72, p. 434 

Postnuptial agreements, evidence to justify refoima- 
tion of contracts or agreements, § 84, p. 464 
Powers, §§ 2, 3, 13 

Conferred by statute, instruments executed un¬ 
der, § 12 

Matters included, $ 37 

Persons entitled to reformation of power defec¬ 
tively executed, § 53 

Refoimation of instrument aiding on execution, 
§ 40 

Powers of attorney, § 13 
Prejudice, 

Negligence as bar to reformation in absence of 
prejudice to parties, § 46, p. 397 
Persons as against whom reformation may be had, 
§ 54 

Reformation as against creditors, § 55 
Premature action, § 69, p. 417 

Presumptions in action for reformation, 5 82, pp. 447- 
451 

Price. Consideration, generally, ante 
Principal and agent. 

Authority of agent. 

Execute instrument, proof, § 81 
Make agreement, burden of proof, 8 82, p. 449, 
n. 75 

Pleading in action for reformation, § 72, p. 433 

Bonds, reformation as to defect of parties, 8 41 
Contract made by agent, necessary parties to suit 
to reform, 8 70, p. 423 

Defense or objection of failure to disclose cor¬ 
porate principal, § 43, n. 59 
Evidence, 

Authority of agent in action for reforma¬ 
tion, 8 83, p. 452, n. 97 

Justify reformation of agency contract, 8 84, 
p. 464 

Fraud or inequitable conduct as ground for ref¬ 
ormation, 8 29, p. 371 

Mistake of agent in writing, estoppel to claim 
reformation, 8 32 

Mortgages, reformation as to mistake in use of 
name of agent Instead of that of principal, 
8 41 

Mutual mistake of agent relied on for refoima- 
tion, 8 28, p. 368 

Negotiable Instrument, reformation to show signa¬ 
ture by agent for binding principal only, 8 41 
Notes taken in name of agent instead of prin¬ 
cipal, reformation, 8 41 
Persons entitled to refonnatlon, 8 53, n. 13 


Principal and surety, 

Mistake, correction against surety, 8 64 
Necessary parties to suit to reform contract, 8 70, 
p. 423 

Reformation to conform to intention of parties, 
8 13 

Prior enforceable contract, existence affecting right 
to reformation, § 18 

Privies, persons against whom reformation may be 
had, § 54 
Privity, 

Assignee of instrument, right to reformation, 8 ^ 
Defined, § 47 

Reformation by persons standing in privity with 
parties to instrument, 8 47 

Probate, operation and effect of reformation of instru¬ 
ment, 8 93 

Proceedings and relief, 8§ 66-91, pp. 414-490 
Process in action for reformation, 8 71 
Promise to pay, consideration for conveyance to per¬ 
mit reformation, § 10 

Promissory notes. Negotiable instruments, generally, 
ante 

Proper parties to action for reformation, 8 70, p. 427 
Effect of joinder or nonjoinder, f 70, p. 430 
Property settlement, evidence to Justify reformation 
contract, 8 84, p. 464 
Protest, 

Acceptance of instrument under protest as pre¬ 
venting estoppel from arising, § 32 
Signature of contract under coercion without pro¬ 
test as waiving right to reformation, 8 32 
Public policy, reformation of deed void on groimd of 
public policy, 8 11» n. 8 

Quantity, misdescription in deed as to quantity of 
land, correction, 8 390, p. 42 
Quasi in rem actions, constructive service or service 
by publication, 8 71 
Quitclaim deed. 

Reliance on to prevent reformation and in fraud 
of rights of those entitled to it, defense to 
suit to correct deed, 8 ^ 

Vendor quitclaiming land as gift, right to refor¬ 
mation, 8 49 

Railroad trafiSc agreements, evidence to justify refor¬ 
mation, 8 84, p. 464 
Ratification, 

Bar of reformation, 8 31 

Mistake, question for jury in action for reforma¬ 
tion, 8 85, p. 480 

Reading, 

Evidence of no opportunity to read instrument 
in action for reformation, 8 84, p. 454, n. 29 
Excusable failure to read instrument, estoppel to 
claim reformation, 8 32 
Failure of party to read instrument, 

Ground for reformation, § 21 
Induced by fraudulent representation, refor¬ 
mation, 8 29, p. 374 

Knowledge of facts as ground for denial of refor¬ 
mation, 8 45, n. 14 

Negligence in failure to read instrument as de¬ 
fense to action for reformation, 8 46, p. 399 
Real pai*ties in interest, mutual mistake ground for 
reformation, 8 28, p. 368 
Receipts, § 13 

Evidence in action for reformation, 8 84, p. 474 
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Receivers, 

Necessary parties In suit to reform bond, § 70, 
p. 423 

Party to contract, necessary party to action, § 70, 
p. 423 

Reformation against, § 65 
Records, 

Failure to search record as precluding remedy, 
§ 46, p. 399, n. 36 

Purchaser or mortgagee as charged with knowl¬ 
edge of facts disclosed in record of instru¬ 
ment, § 69 

Reformation against purchasers and mortgagees, 
§ 58, n. 62 

Reformation of mortgage as against subsequent 
judgment creditors, § 55, n. 38 
Subsequent grantee’s right to reformation, § 50, 
n. 81 
Relation back, 

Operation and effect of reformation, § 93 
Sheriff executing new deed under supervision of 
court to correct misdescription, § 42, p. 390 
R^eases, § 13 

Erroneous insertion of terms or conditions to re¬ 
lease purchase money in bill of sale, § 38 
Evidence in action for reformation, § 84, p. 474 
General release reformed to cover only right 
which parties intended to release, § 38 
Homestead, 

Reformation of mistake in certificate of ac¬ 
knowledgment, § 39 

Supplying erroneous omission by reformation, 
§ 38 

Mutual mistake as ground for reformation, § 28, 
p. 363, n. 33 

Offer to surrender release as not necessary to 
support action to reform it, f 34 
Relief awarded in action for reformation, § 87 
Right as heir, consideration for deed to permit 
reformation, § 10, n. 85 

Reliance on contemporaneous promise, etc., reforma¬ 
tion, § 24 

Rdlef awarded in action for reformation, §§ 86-89, 
pp. 481-489 

Alternative relief, § 87 
Damages for breach of contract, § 87 
Equivalent relief, § 87 
Incidental or additional relief, § 87 
Judgment or decree and enforcement thereof, § 89 
Measured by instrument as reformed, § 87 
Party opposing reformation, § 88 
Party requesting reformation, § 87 
Specific performance, § 87 
Relief unnecessary, denial of reformation, § 44 
Religious instructions, consideration for conveyance 
to permit reformation, § 10 

Relinquishments of possession, condition precedent to 
suit for reformation, § 84 
Remaindermen, 

Excuses for delay in seeking reformation, § 69, 
p. 421 

Necessary parties to reformation of trust deed, 
§ 70, p. 426 

Remedy at law for damages as not preventing refor¬ 
mation, § 15 

Rent, evidence in action for reformation of leases. 
J 84i p. 471 


Reorganization, reformation of plan to conform to 
intention of parties, § 13, n. 42 
Repairs, 

Agreement to repair left out of lease under belief 
that law imposed duty on tenant, reforma¬ 
tion, § 27, p. 361 

Evidence in action for reformation of leases, § 84, 
p. 471 

Reply in action for reformation, § 78 
Reports, commissioner’s report in partition proceed¬ 
ings, reformation of misdescription, § 42, p. 393 
Repugnant terms, instruments involving, § 38 
Request to correct instrument as condition precedent 
to reformation, § 35 

Res gestae, evidence in action for reformation, § 83, 
p. 452 

Res judicata. 

Finding as res judicata in action for reformation, 
§ 89, n. 37 

Seeking reformation to eliminate claim of res 
judicata, § 32 
Rescission, 

Offer to rescind as condition precedent to refor¬ 
mation, § 36 

Reformation for mutual mistake rather than re¬ 
scission, § 28, p. 362, n. 83 
Reservations, 

Contracts to convey, reformation to insert more 
particular description, § 42, p. 388 
Misdescription, reformation, § 42, p. 391 
Restoration of status quo as condition precedent, § 36 
Restraint of alienation, invalidity of instruments, $ 11 
Reversion, erroneous Insertion of absolute fee instead 
of reversion, § 38 

Right of reformation, §§ 14-^6, pp. 340-383 
Riparian rights, reformation of contract to include 
lands in bed of an adjoining pond, § 20 
Royalties, 

Description in deed of interest conveyed, reforma¬ 
tion, § 42, p. 390, n. 91 
Evidence, 

Action for reformation of leases, § 84, p. 471 
Justify reformation of contract for payment, 
§ 84, p. 464 

Sale of realty. Vendor and purchaser, generally, post 
Sales, § 13 

Agreement to discharge obligations, reformation 
against purchaser agreeing to perform con¬ 
tracts of seller, § 58 

Certificate of purchase under sale on attachment, 
reformation, § 42, p. 393 

Chattel mortgagee, right to have bill of sale re¬ 
formed, § 52 

Conforming to intention of parties, § 13 
Contract containing clause alleged to have been 
erroneously inserted in deed, § 16 
Erroneous insertion in bill of sale of terms or con¬ 
ditions to release purchase money, § 38 
Erroneous omission supplied by reformation of 
bill of sale, § 38 

Evidence to Justify reformation of contract, § 84, 
p. 466 

Lesion beyond moiety as defense in action to cor¬ 
rect description, § 43 
Misdescription, reformation, § 42, p. 393 
Mistake as to legal effect of instrument, reforma¬ 
tion, § 27, p. 360 
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Sales—Continued, 

Reformation of contract to conform to intention 
of parties, § 13 

Subsequent purchasers, reformation against, § 58 
School board, erroneous deed conveyed to school board 
by one of its directors, defense or objection to 
reformation, § 43 
Scope, § 6 

Scrivener or draftsman. 

Decree reforming contract, absence of proof as 
to scrivener, § 81 

Estoppel of principal by mistake of agent in 
writing contract, § 32 
Mistake, 

Law, ground for refonmation, § 27, p. 360 
Matters of fact, ground for reformation, § 26, 
p. 356 

Mutual mistake ground for reformation, § 28, 
p. 368 

Right to relief, § 25, p. 352 
Voluntary conveyance, § 10, n. 75, 78 
Party to action, § 70, p. 422 
Reform deed, § 70, p. 429 

Pleading to reform instrument for mistake of 
draftsman, § 74, p. 439 

Seal, 

Agent’s contract to convey under seal in own 
name, reformation against principal, I 63 
Implied consideration for conveyance, § 10 
Omission, 

Corroboration of witnesses in action for ref¬ 
ormation, § 84, p. 462 
Mistake, reformation, § 39 

Security of loan, consideration for conveyance to per¬ 
mit reformation, § 10 

Separate maintenance contract, change in financial 
condition not anticipated by parties, § 20, n, 52 
Separation agreements. 

Evidence to justify reformation of contract, § 84, 
p. 465 

Invalidity, § 11, n. 9 

Service on parties in action for reformation, § 71 
Services by grantee for grantor, consideration to per¬ 
mit reformation, § 10 

Settlements. Compromise and settlement, ante 
Sheriff’s deed. 

Description, correction, § 42, p. 389 
Necessary parties to action for reformation, § 70, 
p. 426 

Reformation, § 12 
Seal omitted. 

Aiding by reformation, J 39 
Reformation, § 39 

Sheriff as party in action to reform deed, § 70, 
p. 429 

Void deed, $ 11 

Sheriff’s sale, mistake, knowledge of purchaser as de¬ 
fense to reformation, § 45 
Sherman Act, agreement in violation of, § 11, n. 9 

Signature, ^ ^ 

Agent, reformation of negotiable instrument to 
show signature by instrument for pui^pose of 
binding principal only, § 41 
Ambiguity, reformation against bona fide pur¬ 
chaser, § 69, n. 97 

Contract, signature under coercion with protest 
as waiving right to reformation, § 32 

76 C,J.S.—73 


Silence, 

Estoppel to claim reformation, § 32 
Fraud as basis of reformation, § 29, p. 372 
Special circumstances, relief for mistake of law, § 27, 
p. 357 

Specific grounds, §§ 20-30, pp. 344-378 
Specific performance. 

Decree for after reformation, § 87 
Parol evidence for reformation of contract to 
have it specifically executed, § 83, p. 454 
Relation to, § 6 

Spelling, deeds, reformation to correct misspelling of 
name, § 41 

Stale demands, § 69, p. 419 
Status quo. 

Injunction to preserve in action for reformation, 

§ 86, p. 482 

Restoration as condition precedent, § 36 
Statute of frauds, 

Defense to reformation of oral contract for sale 
of land, § 43 

Denial of reformation because of statute, § 87, 
n. 9 

Parol evidence to reform contract invalid under 
statute of frauds, § 83, p. 454 
Pleading defense in action for reformation, § 77 

Statutes, 

Acknowledgment, reformation of defectively ac¬ 
knowledged instrument, statutory form is es¬ 
sential to validity, § 39 

Deeds, supply name of party required by statute, 

§ 41 

Defects in execution in not making execution ac- 
coifiing to statutory requirements, reforma¬ 
tion, § 39 

Married woman, reformation of instrument not 
complying v^th statutory requirement, § 61 
Mistake as ground for reformation, § 25, p. 350; 

§ 30, p, 378, n. 60 

Permitting less than whole number of persons 
affected by action to represent those having 
common interest, § 70, p. 430 
Recording statutes, reformation as against credi¬ 
tors, § 55 

Registration statute, reformation against pur¬ 
chasers and mortgagees, § 58, n, 62 
Right conferred by statute, § 14 
Right to reform as existing independently of stat¬ 
ute, § 14 

Statutory bonds, § 13 

Stock subscription contracts, evidence to justify ref¬ 
ormation, I 84, p. 464 
Subleases. Leases, generally, ante 
Subrogation, burden of proof of right to have deed 
reformed as not affected by subrogation, § 82, 
p. 449, n. 76 

Substance rather than form looked to by equity, § 5 
Substitution, 

Name of intended payee for one mistakenly on 
note, S 41 

One thing for another which parties have agreed 
on, § 5 

Parties by reformation of instrument, § 41 
Supplemental pleading in action for reformation, § 80 
Support and maintenance, evidence to justify refor¬ 
mation of contract, § 84, p. 466 
Suretyship. Principal and surety, ante 
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Surplusage, pleading In action for reformation, § 81 
Surprise, 

Instrument failing to express true intent and 
meaning, § 20 

Mistake arising from, reformation, § 25, p. 348 
Surveyor, unilateral mistake in platting as ground 
for reformation against purchasers, 5 26, p. 356 
Surveys, 

Failure to make as precluding reformation, S 46, 
p. 399, n. 36 

Reformation of deed to describe survey which 
grantor does not own, § 42, p. 389 
Switching rates, evidence to justify reformation of 
contract, § 84, p. 464 
Tax certificates, § 13 

Defective acknowledgment of assignment, refor¬ 
mation, § 39 

Tax sale, reformation of deed to former landowner by 
one acquiring title through tax sale, § 50, n. 76 
Taxes, evidence in action for reformation of leases, 
S 84^ p. 471 

Technical language, mistake as to legal effect of in¬ 
strument, reformation, § 27, p. 360 
Tenancy by entirety, correction of description, § 42, 
p. 391, n. 7 

Tenancy in common, correction of description, § 42, 
p. 391, n. 7 
Tender, 

Before suit, failure to make affecting cost, § 91 
Condition precedent to reformation, § 36 
Terms, 

Erroneous insertion, reformation, § 38 
Erroneous omission supplied by reformation, § 38 
Instrument which party was under no legal or 
moral obligation to make, § 38 
Use of one term where another was intended, 
reformation, § 38 

Testamentary gift, invalidity affecting right to refor¬ 
mation, § 11, n. 7 

Theory and purpose of remedy, § 4 
Timber, erroneous estimates of quantity as ground 
for relief, § 25, p. 351, n. 8 

Timber deeds, defenses and objections to reformation, 
§ 43, XL 62 
Time, 

Estopp^ where proceedings to reform were com¬ 
menced within reasonable time after discov¬ 
ery of mistake, § 32 

Fraud as basis of reformation, § 29, p. 369 
liapse of time, evidence in action for reforma¬ 
tion, § 84, p. 462 

Mistake as ground for relief, § 25, p. 352 
Note, reformation to show intention of maker, 
§41 

Relation back of reformation of instrument to 
time of original execution, § 93 
Time to sue, § 69, pp. 417-422 
Title to property. 

Decree reforming mortgage directing Inclusion of 
additional property, S 89, nu 59 
Holders of legal title as parties in action for ref¬ 
ormation of conveyance, § 70, p. 426 
Jurisdiction of equity of reformation, § 67 
Passing on validity on bill to correct defect in 
instrument constituting link in chain of title, 
i 87 • 

Pleading in action for reformation, § 72, p. 434 


Title to property—Continued, 

Reformation against subsequent purchaser with 
inferior title, § 58, n. 62 

Reformation for ex parte declaration based on 
false assumption, § 26, p. 355, n. 46 
Tracts of land, § 13 

Transfers, evidence to justify reformation, § 84, p. 466 
Treatment of instrument as reformed in action on 
instrument without actual reformation, § 7 
Trial or hearing in action for reformation, { 85, 
pp. 478-481 

Direction of verdict, § 85, p. 480 
Dismissal and nonsuit, § 85, p. 480 
Instructions to jury, $ 85, p. 480 
Opening statement of counsel, § 85, p. 481 
Submission of issues to jury, { 85, p. 479 
Verdict or finding, § 85, pp. 480, 481 
Trust agreements, donor drawing agreement in his 
own hand as making error therein as that of 
scrivener, $ 26, p. 356 
Trust deeds. 

Debt secured by deed barred by limitations, § 44 
Evidence In action for reformation, § 84, p. 472 
Foreclosure, new foreclosure or sale after refor¬ 
mation, § 93» n. 4 

Necessary parties to action for reformation, { 70, 
p. 426 

Prayer for alternative relief in action for refor¬ 
mation, § 75 
Trustee in bankruptcy, 

Correction of instrument against, § 65 
Deeds, necessary parties to reformation, § 70, 
p. 426 

Joinder as party in suit to reform conveyance 
by trustee, § 70, p. 428 

Trustees, misapplication of trust funds as defense to 
reformation of note, § 43 
Trusts, 

Cestui que trusts, right to reformation, § 53 
Evidence to justify reformation of agreement, 
S 84, p. 464 

Parties to action for reformation, $ 70, p. 425 
Payment of debts, reformation against third per¬ 
son receiving lands in trust to pay debts, § 58 
Persons entitled to reformation, § 53 
Settlor of trust, right to have instrument re¬ 
formed, g 49, n. 68 

Tunnels, mistake as to probable cost and time of 
completioxi, reformation, g 26, p. 355, n. 49 
Typographical error in trust, knowledge of beneficiary 
affecting defense of laches, g 69, p. 421, n. 34 
Uncertainty, ground for reformation, g 22 
Unconscionable acts, basis for reformation, g 29, p. 371 
Unconscionable advantage, relief for mistake of law, 
g 27, p. 357 

Unconsciousness, mistake arising from as ground for 
reformation, g 21 

Unilateral agreement not reformed, g 8 
Unilateral mistake^ basis of reformation, g 28, p. 368; 
g 30, p. 377 

Unilateral misunderstanding as to legal effect of in¬ 
strument as ground for reformation, g 27, p. 359 
Union, parties to action for reformation of collective 
bargaining agi-eement, g 70, p. 429 
Unjust enrttehment, right to r^ormation, g 16, n. 7 
Unskillfulness of draftsman making mistake^ refor¬ 
mation, g 26, p. 356 
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Usury, 

Intentional omission of interest in contract under 
belief it was usury, reformation, § 27, p. 360 
Mutual mist ak e in contract providing for usury, 
§ 11 

Vagueness of petition in action for reformation, 
amendment of pleading, $ 80 
Valid instrument, power to correct to conform to 
agreement actually made, § 2 
Value, change in value of property affecting reforma¬ 
tion, § 69, p. 419 
Variance, 

Instrument with true agreement, negligence as 
precluding reformation, § 46, p. 400 
Issues, proof and variance, etc., ante 
Variation from contract intention, § 23 
Vendor and purchaser, 

Bona fide purchasers, reformation against, § 59 
Defenses and objections to reformation, § 43 
Estoppel by par^ selling under same erroneous 
description by which he acquired title, § 32 
Estoppel to claim reformation by vendor success¬ 
fully seeking reformation of deed against 
vendee on behalf of holder of mortgage, § 32 
Evidence to Justify reformation of contract, § 84, 
p. 465 

Leased property sold subject to lease, necessai*y 
parties to suit to reform lease, § 70, p. 424 
Misrepresentation as ground for reformation, § 29, 
p. 374 

Mistake in conveying wrong land, restoration of 
status quo as condition precedent to reforma¬ 
tion, § 36 

Persons entitled to reformation, §§ 49, 50 
Relief awarded in action for reformation, f 87, 
p. 486, n. 26 

Unilateral mistake as to legal effect of contract, 
reformation, § 27, p. 360, n. 10 
Vendor’s lien, 

Declaration of in action for reformation, § 87 
Reformation of deed by one to whom vendor’s 
lien has been transferred, § 49 


Vendor’s lien—-Continued, 

Reformation of instrument as against creditor, 
§ 55 

Venue of suit for reformation, § 68 
Verdict in action for reformation, { 85, pp. 480, 481 
Void deeds, § 11 
Void instruments, § 11 
Voluntary conveyances, § 10, pp. 333--336 
Voluntary grantees, reformation against, § 57 
Voluntary submission to Jurisdiction of court by 
bringing action before it, § 68 
Volunteers, 

Claiming under same deed, reformation as be¬ 
tween, § 10 

Collection of voluntary conveyance on application 
of volunteer, § 10 
Waiver. Estoppel or waiver, ante 
Warehouse receipts, misdescription, reformation, § 42, 
p. 393 

Water services, evidence to Justify reformation of 
contract, § 84, p. 464 

Willingness of party to rectify, denial of reforma¬ 
tion, § 44 
Wills, 

Deed incorporated In will, reformation, § 13 
Negligence in failure to read as affecting right 
to reformation, § 46, p. 399, n. 35 
Operation and effect of reformation of instru¬ 
ment, § 93 

Parol evidence in action for reformation of deed 
as a will, § 83, p. 454, n. 16 
Witnesses, r^ormation mistake as to requisite 
number of witnesses, § 39 
Witnesses, 

Action for reformation, corroboration, § 84, p. 461 
Deeds, reformation of mistake of attestation by 
incompetent witnesses, § 39 
Wills, reformation of mistake as to requisite 
number of witnesses, § 39 

Writ of possession, issuance in suit to reform a deed, 
§ 89, n. 59 

Written instrument only may be reformed, $ 8 


1235 



INDEX TO 

REFORMATORIES 


Accounting by officers and employees, § 8, n. 28 
Action to recover for maintenance of inmate, § 14 
Administrative act, transfer of inmates, $ 16 
Admission of inmates, § 9 
Adults, persons admitted, § 9, n. 44 
Age, 

Glasses of persons who may be confined, § 9, n. 42 
Transfer of inmates to prisons or penitentiaries, 

§ 16 

Agents. Officers and employees, generally, post 
Appointment, officers and employees, § 7 
Appropriations, suspension of operation on failure to 
make appropriations for maintenance, § 5 
Associations, exemption from liability for own torts, 
S 12 

Binding out inmates to service, S H 
Board of control. 

Binding out inmates to service, § 11 
Discretion to reduce term of commitment of in< 
mate, § 17 

Power to remove officer, § 7 
Boards authorized to create offices in reformatories, 
§6 

Branch or part of penitentiary, statute providing as 
not putting reformatory out of existence, § 5 
Change of designation of Institution affecting right to 
discharge, § 18 

Civil service for employment, § 7, n. 24 
Compensation for maintenance of inmates, §§ 14, 15 
Conditional discharge of inmate, § 18 
Contracts for services of inmates, powers of board of 
control, § 8 

Contributory negligence of employee affecting liability 
of state for damage to his property caused by 
inmate, § 12 

Correction of inmate, duty of custodian when inmate 
bound out, $ 11 

Counties, liability for maintenance of inmate, § 15 
Courts, 

Application to for transfer of Inmates, $ 16 
Discharge of inmates on parole, § 18 
Custody and control of inmates, §§ 10,11 
Data of inmates, implied power of board of managers 
to take, § 8 
Definitions, § 1 

Detention of inmate after expiration of period for 
which confined, § 18 
Discharge of inmate, § 18 
Discipline, transfer of inmates, § 16 
Discretion of board of control, § 8 

To reduce term of commitment of inmate, S 17 
Discretion of committing officer to order cost of main¬ 
tenance of prisoner to be paid from particular 
fund, ! 14 

Eilection, officers and employees, § 7 
Employees. Officers and employees, generally, post 
Establishment and maintenance, §§ 2, 8 
Exemption from liability for torts, { 12 


Fdlony conviction, transfer of inmates to prisons or 
penitentiaries, § 16 

First offenders, classes of persons who may be com¬ 
mitted, § 9, n. 41 

Force, use to keep order or prevent misconduct, § 10 
Funds, authority to divert funds dedicated to par¬ 
ticular use, i 8 

Gratuity to inmate on discharge, § 18 
Guardian of person committed superior rights of 
officer of reformatory, § 10 
Hours of labor, § 8 

House of refuge or house of correction, reformatory 
as including, § 1 

Illegal commitment to institution, § 9 
Incorrigibility, transfer of inmates to prisons or 
penitentiaries, § 16 

Indeterminate term of Inmate transferred to prison, 
§17 

Industrial accident, rehabilitation of physically 
handicapped inmates injured in reformatory, § 13 
“Industrial school”, reformatory as including, § 1 
Injuries by one inmate inflicted on another, liability 
of state, § 13 

Injuries to inmates, liability of state for torts of 
officers and agents, § 13 
Jail, use as substitute, § 3 

Judges, application to for transfer of Inmates, § 16 
Judicial power, transfer of inmates, § 16 
Juvenile courts, jurisdiction, § 10 
Leases, authority of board of control, § 8 
Machinery, failure to guard causing injuries to in¬ 
mate, liability of state for negligence, | 13, n. 68 
Maintenance, §§ 2, 3 

Inmates, compensation for, {§ 14,15 
Suspension, § 5 

Majority, authority to detain after arrival at ma¬ 
jority, § 18, n. 28 

Mental d^ecUves, detention after expiration of term, 
§ 18 

Military prisoners, transfer, 516, n. 4 
Misconduct of officers and employees causing injuries 
to tomate, liability of stat^ $ 13 
Municipalities, liabili^ for torts of officers of institu¬ 
tion, § 13 

Negligence of officers and employees causing injuries 
to inmates, liability of state, § 13 
Notice and hearing on transfer of inmates, § 16 
Officers and employees, §§ 6-8 

Contracting for services of inmates, powers, § 8 

Custody and control of inmates, § 10 

Discharge of inmates, $ 18 

Discretion, § 8 

Diversion of funds, § 8 

Election or appointment, f 7 

Hours of labor, f 8 

Implied powers, § 8 

Injuries to inmates, liability of state, § 18 
Leases, powers, § 8 
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Officers and employees—Ck)ntinned, 

Misconduct causing injuries to inmate, § 13 
Negligence causing injuries to inmate, § 13 
Powers and duties, § 8 
Removal, § 7 

Torts causing injuries to inmate, § 13 
Torts, liability for, §§ 12,13 
Transfer of inmates, § 16 
Parents, 

Reimbursement of county for expense of main¬ 
tenance of inmate, § 15 
Right of custody of chUd committed, § 10 
Parole, 

Change of designation of institution affecting 
right to discharge, § 18 
Discharge of inmates by court, $ 18 
Transfer of parole violator to prison, § 16, n. 18 
Paroled inmates, power to transfer, § 16 
Payments for maintenance of inmate, recovery back, 

§ 15 

“Penitentiary”, construction to include reformatory, 

§ 1 

Police power, transfer of inmates, § 16 
Poor districts, liability to county for amount paid for 
maintenance of inmate, § 15 
Power to transfer inmates, § 16 
Powers and duties of officers and employees, § 8 
Presence of inmate at reformatory affecting validity 
of order of transfer, § 16 

Private reformatory institution, liability for injuries 
to Inmate, § 13 

Process of commitment void, recovery of payments for 
support, § 15 , « 

Profits of labor of inmates, right to surplus, § 19 
Punishments, restrictions, § 10 
Qualifications of inmates, § 9 

He-arrest on violation of conditions of discharge, $ 18 
Reduction of term of commitment, § 17 


“Reform school,” reformatory as including, { 1 
Rehabilitation of physically handicapped inmate In¬ 
jured in reformatory, § 13 
Reimbursement for maintenance of Inmate, § 15 
Removal of officers and employees, § 7 
Respondeat superior, state’s liability for injuries to 
inmate through tort or negligence of officer or 
employee, § 13 

Services of inmates, power of board of control to con¬ 
tract for, § 8 

Solitary confinement of inmate, action against warden 
for neglect to provide sufficient food, clothing, 
etc., § 13 

Statutes, compliance in transfer of inmates, § 16 
Substitute, use of jail as substitute, § 3 
Superintendent, justification for refusal to receive 
person illegally committed, § 9 
Supervision, § 4 
Suspension, § 5 

Term of imprisonment of Inmate transferred to prison, 
§ 17 

Torts, liability for torts of officers and employees, § 12 
Torts of officers and employees causing injuries to 
inmate, liability of state, § 13 
Towns, 

Liability for maintenance, § 14 
Recovery of payments for support of child com¬ 
mitted under void process, § 15 
“Training school”, reformatory as including, § 1 
Transfer of inmates, § 16 

Discharge from custody of warden of peniten¬ 
tiary, § 18 , 

Visitation and inspection, $ 4 

“Vocational institution”, reformatory as including, 

§ 1 

Voluntary escape of inmates, § 18, n. 35 
Waiver of immun ity by state, liability for injuries 
to inmate, $ 13 
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Abandonment of office, compensation, § 13 
Abolition of office, § 3 

Abstract of chattel mortgage on file and of record, 
sureties* liability for negligence of officer, § 12, 
n. 45 

Abstract of title, duties, § 10, p. 514 
Abstracts, duty to pay over money received for extra 
official services, § 10, p. 513, n. 58 
Accounting for money received, § 10, p. 513 
Action on official bond, § 12 
Actions against roister of deeds for damages, § 11 
Adding extraneous language to instrument received 
for recording, S 10, p. 514, n. 72 
Additional compensation of clerk paid by county, re¬ 
covery from register of deeds, f 16 
Amoimt of compensation, S 13 
Appointment, §§ 4, 5 
Filling vacancy, § 7 

Auditor’s certificate or Indorsement as prerequisite 
not to record deed lacking certificate or indorse¬ 
ment, S 10, P. 514, n. 69 
Bond, i 5 

Action on bond for failure of duty by deputy, § 16 
Liability on official bond, § 12 
Burden of proof in action on official bond, $ 12 
Capacity of parties to instrument, not required to 
determine, § 10, p. 514 
Certificates, issuance, § 10, p. 515 
Certifying facts evidenced by records in his custody, 
! 10, p. 515 

Change of indexes, $ 10, p. 515 
Change of term of office, § 6 
Civil service, deputies and assistants, i 16 
Clerks, § 16 

Clerks of courts, performance of duties, § 1 
Collection of taxes, duties, § 10, p. 513 
Compensation and fees, §§ 13-15 
Actions for, § 15 
Deputy or assistant, § 16 
Prepayment, § 14 
Contracts, compensation, $ 13 
County derks, performance of duties, § 1 
County employee, county register’s deputy, § 16 
County recorder induded in term, § 1 
County treasurer’s certificate as to tax liens, duty to 
require when deed is presented for recording, 
§ 10, p. 514, n. 69 

Court authorized to change and alter mode of keeping 
indexes, § 10, p. 515 
Creation of office, § 3 
Criminal liability, 8 11 
Damages, 

Action for breach of duty, § 11 
Action on official bemd, § 12 
Liability on official bond, § 12 
Omission or neglect, liability, § 11 
Substantial damages as condition of liability on 
official bond, § 12 


Date, abolition of office, § 3 
Dedaration of vacancy in office, $ 7 
Deeds, order for re^stration of deed by derk of 
court, 110, p. 615 

Defenses to ac^on on official bond for damages from 
failure of duty by deputy, § 16 
Definition, § 1 

Demand for prepayment of fees for performing serv¬ 
ice, 8 14 

Deputies and assistants, 8 16 
Discretion, 

Certificate of mortgages and donations recorded, 

8 10, p. 616 

Compensation of deputies and derks, § 16 
Indexing records, liability for mistake of judg¬ 
ment in complying with law, 812 
Discretion, office as essentially ministerial, § 2 
Discretion of body approving official bond to allow 
further time for perfecting bond, § 5 
Donations, certificates, duty to furnish to persons 
recording donations, § 10, p. 515 
Double or treble damages, liability, § 11 
Duties, 8 10, pp. 613-516 
Election, §§ 4, 5 

Pining vacancy, § 7 
Eligibility, 8 5 

Evidence in action against register to enforce dvil 
nabmty, 8 H 

Evidence in action on official bond, § 12 
Extension of term of office, § 6 
Extra official services, duty to account for moneys 
received, § 10, p. 513 

Pees, accounting for money received, 8 10, p. 613 
Filing or recording instruments, 8 10, p. 514 
Pilling of vacancy, 8 7 

Foreign law, determination of validity of execution 
of instrument under foreign law, § 10, p. 514 
Forfeiture of right to compensation, § 13 
Forged instrument, pleading in action against register 
of deeds for entry of forged instrument, 8 11 
Form books, compensation for entries, 8 13 
Holding over, compensation and fees, § 13 
Illegible signatui*e, refusal to accept for recording, 
8 10, p. 614 

Implication of law, existence of office in absence of 
statute, 8 3 
Inddental powers, 8 9 
Indexing, 

Compensation, 8 13 

Correct indexing as not excusing Incorrect tran¬ 
scription, 8 11 

Liability of sureties for failure to properly index 
registry of instruments filed, § 12 
Records, § 10, p. 515 

Judgment of court having jurisdiction as protection 
from liability, 8 11 
Liability, §§ 11,12, pp. 516-619 
Deputy’s acts, § 16 
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I.imitation of action for, 

OompensatioD, § 15 
Damages, § 11 

Limitation of compensation, § 13 
Liquor licenses, duty to search records to determine 
whether petitioners for licenses are freeholders, 

§ 10, p. 514 

Mandamus against state for comi>ensatlon for regis¬ 
tering mortgages in favor of state, § 16 
Mandamus to compel filling of vacancy in office and 
appoint time for filling by election, § 7 
Marginal notes on records, duty to make, § 10, p. 515 ‘ 
Ministerial acts of deputies, liability for, § 16 
Ministerial character of office, § 2 
Misconduct in office, removal, § 8 
Mortgage tax, 

Tiiabllity on bond for neglect of duty in collec¬ 
tion, § 12 

Required to be collected, pleading in action by 
state to recover tax required to be collected, 

§ 12 

Mortgages, 

Certificates, duty to furnish to persons recording 
mortgages, § 10, p. 515 
Collection of tax for recording, § 10, p. 513 
Duty to give notice of foreclosure, § 10, p. 513 
Entry of certificate of discharge, duty to search 
records for assignment of mortgage, § 10, 
p. 514 

Mandamus against state for compensation for 
registering mortgages in favor of state, § 16 
Refusal to enter cancellation until proper tax 
has been paid, § 10, p. 513 
Refusal to record instrument intended as mort¬ 
gage without payment of tax, § 10, p. 514 
Nature of office, § 2 

Neglect in performance of duties, liability, $ 11 
Negligence, 

Deputies and assistants, liability of register, § 16 
In failure to keep index of records, § 10, p, 515 
Liability of sureties on bond for Imperfect regis¬ 
tration, § 12 

Liability on bond for duty not Imposed by law, 
8 12 

Liability on official bond, § 12 
New office, creation, § 3 

Notice of foreclosure proceedings, duty to give, 8 1^>» 


p. 513 

Notice of tax liens, duty to record, 8 10, p. 514, n. 


Omission, 

In performance of duties, liability, 8 11 
Liability for acts of deputies, § 16 
Order for registration of deed by clerk of court, 8 10, 
p. 515 

Payment of funds from collections to county treas¬ 
urer instead of to successor in office, liability. 


8 11 

Plea of discussion, action on official bond, 8 12, n. 51 


Pleading in action, ^ ^ ^ 

Against roister for damages for breach of duty, 

Sll 


Pleading in action—Continued, 

On official bond, 8 12 
Power of legislature to abolish office, 8 3 
Power to remove, 8 8 
Powers and functions, 8 3 
Practice of law, right, 8 9 
Predecessor, 

Compensation for discharge of duties devolving 
on predecessor, 8 13 

liability on bond for additional compensation for 
discharge of duties which should have been 
discharged by predecessor, 8 12 
Predecessor in office failing to keep up indexes, duties 
and authority, 8 10, p. 615 

Prepayment of fees before performing service, 8 14 
Presumption of willful act in failure to index trust 
deed properly through inexcusable neglect, 8 H 
Privileges, certificate, duty to furnish to persons re¬ 
cording privileges, 8 10, p. 515 
Qualifications, § 5 

Quasi-judicial powers, office as essentially ministerial, 
82 

Questions for jury in action on official bond, 8 12 
Reasonable compensation, 8 13 
Recorder of deeds included In term, 8 1 
Refusal to record instruments. § 10, p. 614 
Removal, 88 6, 8 

Compensation, 8 13 
Deputy or assistant, 8 13 

Salary, liability of sureties for acceptance and re¬ 
tention of unlawful payments in addition to 
salary, 8 12 

Search of records, § 10, p. 614 
Duties, 8 10, p. 514 

Signature to instrument illegible, refusal to accept for 
recording, 8 10, p. 514 

State, register’s liability for public funds paid on 
order of county commissioners to deputy on mis¬ 
take, 8 13 

Statement of reasons for refusal to record instrument, 
8 10, p. 514 

Sureties on official bond, liability. 8 12 
Tenure of office, 8 3 

Filling of vaeancy, 8 ^ 

Term, 

Deputy, § 13 

Deputy or assistant, § 16 

Time, abolition of office, 8 3 

Transcription, correct indexing as not excusing in¬ 
correct transcription, 8 H 
Trial in acUon on official bond, 812 
Vacancies, 8 7 

Declaration of vacancy in office, 8 7 
Vacancy in office, 8 3 

Vacation of office by failure to famish bond, 8 5 
Validity of Instruments, not within province to pass 
on validity, 8 10, p. 514 
Waiver of right to prepayment of fee, 8 14 
Work and labor, recovery of fees, 816 
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Abstracts of title, 

Admissibility and registration proceeding, § 18, 
pp. 544, 545 

Bx parte examinations by examiner, § 19, p. 547 
Inclusion in application or petition for registra¬ 
tion, § 16, p. 538 

Reception In evidence on trial or bearing in reg¬ 
istration proceedings, § 19, p. 546 
Review on appeal or error of contention that 
proof for admission of abstracts was insuffi¬ 
cient, § 21, p. 668 

Validity of statutory provision making abstract 
evidence of title, 8 2, p. 527 
^.butting or adjoining owners, 

Citation in proceedings under Spanish mortgage 
law to establish ownership, § 58, p. 605 
Condusiveness on adjoining owner of decree in 
registration proceeding, § 20, p. 558 
Party to registration proceedings, § 12, p. 534 
Persons concluded by decree of registration, § 20, 
p. 560 

Service of notice of proceeding on, § 14 
Accretions, condusiveness of decree in registration 
proceedings, § 20, p. 559, n. 72 • 

Acknowledgment, 

Change in acknowledgment dause as affecting 
right to registration of mortgage of regis¬ 
tered land, 8 40, p. 589 

Changes in form of acknowledgment clauses in 
Instruments involving registered land, § 34 
Powers of attorney to deal with registered land, 
834 

Actions, 

Cancellation of certificate of title, 8 22, pp. 673, 
674 

Cancellation or setting aside of registration de¬ 
cree, § 20, pp. 561-563 

Damages for wrongful deprivation of land, 8 49 
Operation and effect of registration on subse¬ 
quent actions, § 29 ^ 

Prior decree of registration as bar to actions for 
registration for same land, 8 27 
Set aside decree and certificate on ground of 
fraud, 8 28 

Addresses, statement of addresses of adverse claim¬ 
ants in application or petition, 8 16, p. 538 
Adjoining owners. Abutting or adjoining owners, gen¬ 
erally, ante 

Admissibility of evidence in registration proceedings, 
§ 18, pp. 544, 545 

Admissions by failure to answer application or peti¬ 
tion, 8 19, p. 539 
Adverse possession. 

Acquisition of. 

Easement in registered land by, § 38 
Title against registered owner by, 8 30 
Collateral attack on title certificate to show land 
whidb h^d in adverse possession, 8 23, p. 575, 
n, 17 


Adverse possession—Continued, 

Evidence of title by adverse possession In reg¬ 
istration proceedings, 8 18, p. 546 
Title based on adverse possession as entitled to 
registration, 8 3, pp. 529, 530 
Affidavits, 

Admissibility as evidence in registration proceed¬ 
ing, 8 18, p. 545, n, 31 

Evidence in possessory title proceedings under 
Spanish mortgage law, 8 58, p. 603 
Forgery, affidavit essential to vest on applicant 
burden of proving genuineness of deed, § 18, 
p. 544 

Intention to assert medianic*s lien for notation 
on certificate, § 39, p. 587 

Affirmance of registration judgment on ai^^eal, 8 21, 
p. 569 

Affirmative relief to defendant in registration proceed¬ 
ing, 8 20, pp. 652-654 

Agents, registration as extinguishment of right of 
action to enforce agent’s duty to reconvey, § 29 
Agreement for purchase of registered land, 8 36 
Alienation of property. Transfers, generally, post 
Alterations on register, 8 22, p. 573 
Amendments, 

After remittitur filed in trial court, 8 21, p. 670 
Application or petition for r^stration, 8 19, 
p. 539 

Application with respect to parties, 8 12, p. 539 
Certificate or registry, 8 22, pp. 572,573 
Decree in registration proceedings, 8 20, pp. 555, 
556 

Amount of. 

Damages recoverable for wrongful deprivation of 
land, 8 49 

Recovery from assurance fund, 8 46, p. 693 
Annulment of possessory title proceedings under 
Spanish mortgage law, § 58, p. 604 
Ajiswer, 

Filing of notice of appearance and of answer 
with registrar, 8 15 

Proceeding to compd entry of memorial, § 32, 
p. 680, XL 87 

Registration proceeding, 8 16, pp. 639, 640 
Relief granted against nonanswering defendant, 
§ 20, p. 551 

Right to appear and answer in r^stration pro¬ 
ceedings, 8 12, pp. 535, 539 

Appeals, 

Decisions of registrars under Spanish mortgage 
law, 8 52, pp. 600, 601 

Decision on petition for review of registration 
decree, 8 21, p. 572 

Decree asked for was unwarranted as matter of 
law as ground, 8 21, p. 563 
Dismissal of petition to compel entry of memori¬ 
al, § 32, p. 580 

Land court to appellate court for trial of issues 
by jury, 8 20, pp. 663, 564 
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Appeals—CJontinued, 

Payment of costs to perfect appeal from land 
court’s decision, § 45, p. 591, n. 69 
Proceedings to establish ownership under Span¬ 
ish mortgage law, § 58, pp. 605, 606 
Recorder’s order with respect to registration, 
§ 47 

Registration proceedings, § 21, ppw 564r^70 
Appearance, 

Attorney general in proceeding to register land 
claimed by government, § 12, p. 534 m 45 
Proceeding for withdrawal from registration, § 31 
Registration proceeding, § 16 
Right to appear in registration proceedings, § 12, 
pp. 535, 536 

Waiver of defect as to publication of notice, § 14 
Appellate review of decisions of tribunal to which 
application is made, § 21, pp. 5G3-572 
Application, 

Confonnity of decree in registration proceeding 
to application, § 20, pp. 664, 665 
Court or other judicial tribunal, §§ 5-21, pp. 531- 
572 

Dismissal of application for registration, § 20, 
p. 551 

Entry of judgment on referee’s report, § 19, p. 549 
New certificate or certificates on subdivision of 
tract of land, § 22, p. 573 

Opening, vacating or setting aside judgment or 
decree in registration proceeding, § 20, pp. 
556-558 

Registration, § 16, pp. 638, 530 
Withdrawal of proi)erty from registration, § 31 
Appointment of, 

Examiners of titles, § 48 

Referee in registration proceeding, § 19, p. 547 
Appointment or election of registrar’s titles, $ 47 
Assessments, 

Expunging entry of special assessments on cer¬ 
tificate, § 32, p. 580 

Liens on registered land, 5 30, pp. 687, 688 
Sale of registered land to enforce, § 42 
Sale to enforce judgment rendered in foreclosure 
action on street assessment bond, § 43 
Assignment of errors on appeal from registrar’s deci¬ 
sion under Spanish mortgage law, § 52, p. 600 
Assignments, 

Mortgage of registered land, § 40, p. 689 
Pioduction of owner’s duplicate when assignment 
of mortgage of memorialized, § 40, p. 590 
Assurance or indemnity funds, % 46, pp. 592-604 
Action against, § 46, p^ 694 
Validity of statutory provision for such fund, § 2, 

p. 628 

Attached deeds, registration, § 33 
Attachment, 

Determination as to attachment in registration 
proceedings, § 20, p. 551 

Effect on title of attachment if registered, § 83, 
p. 581 

Mode of recording attachment under Spanish 
mortgage law, § 52, p. 599 
Priority between attachment and rights of pur¬ 
chaser of registered land, § 36, p. 686 
Recordation under Spanish mortgage law of at¬ 
tachment against realty, § 52, p. 698 


Attestation, 

Decision in possessory title proceedings under 
Spanish mortgage law, § 58, p. 604 
Instrument concerning or relating to registered 
land, §34 
Attorney, 

Absence of attorney as ground for continuance 
of trial or hearing in registration proceed¬ 
ing, § 19, pp. 546, 547 

Lien as affected by registration, § 25, p. 576, n. 33 
Service of copies of notice of appearance and of 
answer on plaintiff’s attorney, § 16 
Auditor, findings. 

Denial of new trial after submission of excep¬ 
tions to auditor’s findings to jury as review- 
able, § 21, p. 565 

Exceptions to refusal of new trial after sub¬ 
mission to jury of exceptions to auditor’s 
findings for purposes of review, § 21, p. 666 
Bankruptcy, 

Effect of bankruptcy trustee’s unregistered con¬ 
veyance of bankrupt’s registered realty, § 35, 
p. 582, n. 31. 

Right of transferee of bankrupt who conveyed 
realty previously conveyed by bankruptcy 
trustee, § 35, p. 585 

Transfer by bankruptcy trustee of bankrupt’s 
registered property, § 44 

Betterments, enforcement of claim for betterment in 
registerd owner’s action for possession, § 44 
Bill of exceptions on appeal or error in registra¬ 
tion proceeding, § 21, pp. 565, 567 
Appeal from decision on petition for review of 
registration decree, § 21, p. 572 
Bona fide purchasers, 

Assessment lien as valid against such purchas- 
ers, § 39, pp. 587, 588 
Registered land, § 35, pp. 584, 585 
Rights of, § 36, pp. 583-685 
Boundaries, 

Allegations in petition to establish ownership un¬ 
der Spanish mortgage law, § 58, p. 605 
Gonclusiveness of decree of re^tration as to 
boundaries, § 20, p. 559. 

Determination of boundaries of highway in regis¬ 
tration proceeding, § 20, p. 650 
Briefs on appeal from registrar’s decision under 
Spanish mortgage law, § 62, p. 600 
Buildings, 

Conedusiveness of decree for registration, •§ 20, 
p. 559 

Construction of decree in registration proceeding, 
§ 20, p. 555 

Recovery of value of buildings as damages for 
wrongful deprivation of land, § 49 
Right to register buildings independently of land, 
§ 3, p. 529 

Burden of proof in registration proceedings, § 18, 
pp. 543, 544 
Cadastral proceeding, 

Double registration, § 27 
Execution against registered land, § 43 
Opening, vacating or setting aside judgment in 
such proceeding, § 20, pp. 567, 558 
Petition for review of order entered in, § 21, 
p. 571 
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Cadastral proceeding—Continued, 

Piilippines, { 4 

Answer, § 16, p. 540 
Parties, § 12, p. 534 
Relief to defendant, § 20, p. 553 

Cancellation, 

Appeal from decisions of registrar under Spanish 
mortgage law, § 52, p. 600 
Certificates of title, § 22, pp. 573, 574 
Decree in registration proceeding, $ 20, pp. 561- 
563 

Bntries made in new books from old books un¬ 
der Spanish mortgage law, § 59 
Existing encumbrances under Spanish mortgage 
law, i 57 

Landowner fraudulent obtaining cancellation of 
trust deed as necessary party to action 
against assurance fund, § 46, pw 594 
Memorials, § 32, ppw 580, 581 
Notation of title or liens in proceedings against 
registrar, § 47 

Original certificates on tax sale of registered 
land, $ 42 

Persons who may demand recording of cancella¬ 
tion of lien under Spanish mortgage law, 
§ 52, pp. 597, 698 

Records and cautionary notices under Spanish 
mortgage law, § 54 

Cautionary notices under Spani^ mortgage law, § 53; 
§58,p. 603 

Extinction or cancellation of cautionary notices, 
§ 54 

Certificate of evidence on appeal or error in regis¬ 
tration proceeding, § 21, p, 566 

Certificate of registration, noting on certificate notice 
of appeal from order of registration, § 21, p. 567 

Certificate of title, { 22, pp. 672-674 

Amendment or rectification, $ 22, m>. 572, 673 
Application for new certificate on subdivision of 
tract of land, % 22, p. 573 

Bill for reformation of certificate on ground of 
fraud, § 21, p. 571, n. 59 
Cancellation, § 22, pp. 573, 574 
Collateral attack on order for new certificate of 
title, § 20, p. 561, n. 4 

Construction and interpretation, § 22, p. 572 
Entry of, 

Memorials on certificate, § 32, pp. 578-581 
Mortgage on certificate, § 40, p. 589 
Fraud or forgery, as affecting certificate, S 28 
Holder’s right to property free from encum¬ 
brances not noted on certificate, § 25 
Issuance of. 

New certificate on foreclosure of mechanic’s 
li^tt, § 39, p. 587 

New duplicate certificate on registration of 
transfer, { 35, 585, 586 

New title on petition for review of regis¬ 
tration decree, § 21, p. 571 

Issuance on patent of government lands, § 23 
Issues with respect to deeds or other instruments 
of conveyance, § 33, p. 581 
Xjeases of rostered land, notation on certificate; 
S 37 

Memorial on certificate of. 

Judgment, $ 43 


CJertificate of title—Continued, 

Memorial on certificate of—Continued, 

Mortgage and assignment of mortage, 8 40, 
p. 689 

Misdescription in certificate as ground of claim 
against assurance fund, § 46, p. 592 
Notation on certificate of lien for improvements, 
§ 39, p. 687 

Nullity of certificate in case of registration of 
land not subject to registration, § 23, p. 575 
Operation and effect of certificates with respect 
to easements, § 24 
Order for Issuance, § 20, p. 554 
Petition for amendment of certificate or isESiance 
of new certificate, § 22, pp. 572, 573 
Preliminary certification of title, § 10 
Priority between certificates in case of succes¬ 
sive registrations, etc., § 27 
Purchaser’s right to possession of premises cov¬ 
ered by certificate, § 35, p. 583 
Recital of benefit of easement in certificate, § 38 
Remedies of holder against registrar of titles^ 
8 47 

Removal of m^orials placed on, 8 32, pp. 580, 
681 

Tax purchaser, issuance of certificate to, 8 42 
Transfer of certificate of title, § 35, pp. 585, 586 
Certificates, 

Condition to entry of cautionary notices under 
Spanish mortgage law, § 53 
Surrender and cancellation of existing certificates 
essential to registration of transfer, § 35. 
p. 583 

Certified copies of abstracts as evidence in registra¬ 
tion proceedings, 8 18, p. 645 
Certiorari to review determination on petition for 
review of registration decree, 8 21, p. 572 
Charges, 

Against registered land, 8 39, pp. 686-^88 
Owner’s rlg^it to diarge registered land, 8 34 
Right to register titles subject to outstanding 
dharges, 8 3, p. 529 

Church, 

Contents of decree for registration of land as 
belonging to church, § 20, p. 554 
Registration under Spanish mortgage law of prop¬ 
erty rights recorded in favor of church 
organization conveyed by church offlieers, 8 62, 
p. 598 

Citations in proceedings under Spanish mortgage law 
to establish ownership, 8 58, p. 605 
Claims, 

Assurance funds, claims against, 8 46, pp. 592, 693 
Creation of indefeasible title in registered owner 
free from claims, § 23, pp. 674, 676 
Determination as to existence and validity in 
registration proceedings, 8 20, pp. 550, 551 
Entry of memorials of adverse claims on regis¬ 
try and certificate of title, 8 32, jg). 578-581 
Extinguishment or destruction of claim as doud 
on title in registration proceeding, § 20, p. 662 
, Right of renewal in lease as claim which may be 
registered, 8 37 

Cloud on title, rCTaoval of doud in registration pro¬ 
ceeding, § 20, p. 552 
Collateral attack on, 

Certificate of title, 8 23, p. 575, n. 17 
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Collateral attack on^ontinued, 

Decree of registration, § 20, p. 501 
Conclusions of law In registration proceeding, § 19, 
pp. 549, 560 
OoncUisireness, 

Certificate of ownership issued after transfer as 
conclusive evidence of title, § 35, pp. 583, 584 
Certificate of title, 

Conclusive of existence of way, S 24 
Evidence, § 22, p. 572 

Issued on patent of government lands as 
conclusive proof, § 23, p. 575 
Findings of trial court or examiner of titles on 
reviewing court, § 21, p. 569 
Fraud as affecting condusiveness of registration 
or certificate, § 28 

Judgment or decree in registration proceeding, 
S 20, pp. 668-561. 

Declaring transaction to constitute a mort¬ 
gage, § 25 

Dismissing application, § 17, p. 643 
Land be registered in person as trustee, § 20, 
pp. 558, 559 

Proceeding to compel entry of memorial after 
registration, § 32, p. 580 

Memorials after re^stration as conclusive evi¬ 
dence, § 32, pp. 578, 579 
Transfer certificate, § 35, p. 584 
Condemned land, petition for cancellation of title 
certificate and issuance of new certificate^ § 22, 
p. 674, n. 1 

Conditional sales, Interest or titles which may he 
registered, § 3, p. 530 

Conditions, recordation of conditions and perform¬ 
ance thereof under Spanish mortgage law, 8 62, 
pp. 597, 698 
Consent, 

Conclusiveness of decree on person assenting to 
registration proceeding, § 20, p. 560 
Party defendant to registration, § 7 
Constitutionality of registration laws, § 2, pp. 526-528 
Construction of. 

Certificates of title, § 22, p. 572 
Decree in registration proceeding, § 20, p. 555 
Hegistration laws, § 2, p. 528 
Constructive notice, abrogation of doctrine by regis¬ 
tration law, § 36, p. 584 
Contents, 

Decree in registration proceeding, § 20, p. 554 
Instruments offered for record under Spanish 
mortgage law, § 52 

Memorials after registration, § 82, p. 579 
Continuance, 

Denial for noncompliance with statutory provi¬ 
sions for taking of appeal, § 21, p. 6OT 
Order refusing to continue trial as revlewable, 
§ 21, p. 565 

Trial or hearing in registration proceeding, § ID, 
pp. 646, 547 
Contracts, 

Condusiveness of decree in registration proceed¬ 
ing with rei^ect to nature of contract, § 20, 
p. 558, n. 65 

Exception in lower court as essential for review 
as to rdease of agreement, 8 21, p. 666, n. 73 
Instruments subject to record under Spanish 
mortgage law, 8 51 


Contracts—Continued, 

Lease, description of agreement in registration 
suit, 816, p. 639, n. 24 
Sale of registered land, 8 36 
Conveyances. Deeds, generally, post 
Corporate capacity, presentation for review of aues- 
tion of corporate capacity of corporation seek¬ 
ing registration, 8 21, p. 566 

Corporate existence alleged in application to be re¬ 
garded as admitted, § 16, p. 541 
Correction, 

Certificate or re^try, 8 22, pp. 572, 573 
Decree in r^stration proceeding, 8 20, pp. 555, 
556 

Defects under Spanish mortgage law, § 53 
Becords or entries in registry under Spanish 
mortgage law, 8 55 
Costs, 8 45 

Appeals from decisions of r^istrars under Span¬ 
ish mortgage law, § 52, pp. 600.001 
Order for costs as appealable, § 21, p. 565 
Payment as condition of dismissal or withdrawal 
of application, 8 17, p. 542 
Counties, 

Proof of county’s possession of assurance fund 
in action against fund, 8 46, p. 594 
Bestriction of recovery against county to indem¬ 
nity fund, 8 46, p. 593 

County clerk, filing notice of application for registra¬ 
tion in ofiftce of, 8 13 

Credibility of witnesses, proceeding for cancellation 
of memorials, 8 32, p. 580 

Cross-bill or cross-petition, affirmative relief for de¬ 
fendant xmder cross-bill or cross-petition in regis¬ 
tration proceedings, 8 20, p. 553 
Curable and incurable defects under Spanish mort¬ 
gage law, § 53 

Cure of defects under Spanish mortgage law, 8 53 
Damages, 

Actions for recovery from assurance fund for 
damages, 8 46, pp. 593, 594 
Claims against assurance fund for damages, 8 46, 
pp. 592, 593 

Wrongful deprivation of land, § 49 
Death, 

Approval of examiner’s report after his death, 
8 19, p. 548 

Examiner without making conclusions or filing 
report, 8 19, p. 648 

Memorial of death of one of joint tenants, 8 41 
B^istration of deed after grantor’s death, 8 35, 
p. 583 

Begistration of mortgage on registered land after 
owner’s death, 8 40, i). 589 

Dedarations, evidence in possessory title proceedings 
under Spanish mortgage law, 8 68^ p. 603 
Decrees. Judgments or decrees, post 
Deeds, 

Appealability of decree for restoration of lost 
deed, 8 21, p. 565 

Court’s direction to master in chancery to exe¬ 
cute deed based on purchase at foreclosure 
sale, § 20, p. 552 

Effect on title of conveyance if registered, 8 33, 
p. 581 

Entry of deeds or other Instruments of convey¬ 
ance, 8 33, p. 581 
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Deeds—Continued, 

Finding by examiner, § 19, p. 548 
Form of memorial of deed after registration, $ 32, 
p. 579, n. 84 

Instruments subject to record under Spanish 
mortgage law, § 51 

Maintenance of proceeding for registration 
though deed evidencing title is not recorded, 

§ 7 

Operation and effect of conveyance of registered 
land, § 35, pp. 582, 583 

Order by court for restoration of lost deed In 
registration proceeding, § 20, p. 552 
Owner’s right to convey re^stered land, $ 34 
Parties to security deed as parties to re^tration 
proceedings, § 12, p. 634, n. 46 
Protection of grant^ whose deeds have been 
registered, § 33, p. 581 
Registration, § 35, pp. 582, 583 

Title under deeds, § 3, p. 529, n. 64 
Removal of memorial as to deed, § 32, pp. 580, 581 
Transfer by deed after registration, § 35, pp. 682- 
586 

Trustee and secured creditor under trust deed 
as entitled to appear and answer in regis¬ 
tration proceedings, § 12, p. 535 

Default, claim against fund of one who defaulted in 
registration proceedings, § 46, p. 593 

Default judgment in registration proceeding, relief 
granted, § 20, p. 551 

Defects in, or with respect to, process or notice, § 14 

D^egation of, 

Administrative and executive functions to judi¬ 
cial department, S 2, p. 527 
Judicial powers to ministerial officers, § 2, p. 527 

Demurrer, 

Answer and cross-petition in registration pro¬ 
ceeding, § 16, p. 540 

Application for registration, $ 16, p. 540 
Defective parties, § 14 I 

Presentation for review of objection to over¬ 
ruling of demurrer to petition, § 21, p. 566 

Dentists’ deed, removal of memorial as to such deed, 

% 32, w>. 580, 581 

D^ositions, 

Evidence in proceedings under Spanish mort¬ 
gage law to establish ownership, § 58, p. 605 
Order refusing to continue trial for taking of, 
as reviewable decisions, § 21, p. 565 
Possessory title proceedings under Spanish mort¬ 
gage law, i 58^ p. 603 

Descent, 

Rostered land, § 41 

Transfer by descent after registration, $ 35, p. 582 

Description of. 

Land, 

Action subsequent to registration to recover 
land included on ground of erroneous 
description, § 29 

Amendment of application or petition as to 
description, § 16, p. 539 

CJontents of decree in registration proceed¬ 
ing, § 20, p. 554 

Parties to registration proceeding, $ 12, pp. 534, 
535 


Description of—Continued, 

Property, 

Claim against assurance fund f6r loss or 
damage through misdescription, § 46, 
p. 592 

Conformity of decree in registration proceed¬ 
ing to description in application, § 20, 
p. 554 

Defect in description in deed as affecting 
registration of title, § 3, p. 529, n. 64 
Instruments offered for record under Spanish 
mortgage law, § 52, p. 598 
Notice of proceeding, § 14 

Determination and disposition of proceedings in ap¬ 
pellate court, § 21, pp. 569, 570 
Determination by court whether applicant appears to 
have title which should be rostered, etc., § 11 
Devisees, 

Priorities between owner’s devisees and mortga¬ 
gee of registered land, § 40, p. 589 
Registered land, § 41 

Discretion, registrar’s discretion relative to appoint¬ 
ment of examiners of titles, § 48 
Discretion of court, 

Appointment of examiner in registration proceed¬ 
ing, § 19, p. 547 

Continuance of trial or hearing in registration 
proceeding, § 19, pp. 646, 647 
Costs on appeals from decisions of registrars un¬ 
der Spanish mortgage law, § 62, p. 601 
Reopening case closed before examiner for in¬ 
troduction of further evidence, § 19, p. 547 
Setting aside decree in registration proceedings, 
§ 20, p. 556 
Taxation of costs, § 45 
Dismissal, 

Absence of service as ground for dlanriisswi of 
proceeding for review in registration pro¬ 
ceeding, § 21, p. 565 

Appeal from decree entered by trial court after 
prior reversal by appellate court, § 21, p, 670 
Appeals by app^ate court on sustaining excep¬ 
tions, § 21, p. 670 
Application, § 17, pp. 541-543 
Application for r^stration, § 20, p. 561 
Exceptions to examiner’s report as reviewable 
decisions, § 21, p. 565 

Final disposition after dismissal of appeal for 
trial of issues, § 21, p. 564 
Finding imported by order dismissing petition for 
registration, § 19, p. 550 
Opposition, § 17, p. 5^ 

Petition to eomp^ entry of memorial, § 32, p. 680 
Presentation for review of objection for failure 
to dismiss application without prejudice, § 21, 
p. 566 

Presumptions on appeal or error as to findings 
warranting denial of motion to dismiss, § 21, 

p. 668 

Dismissal or withdrawal of applications, § 17, pp. 541- 
543 

Disqualification of examiner by reason of rtilation- 
^ip or prior employment, § 19, p. 648 
Documentary evidence, review by appellate court of 
error in excluding such evidence, { 21, p. 667 
Double registration, § 27 
Due process of law, § 2, p. 527 
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Duplicates, 

Certificates, 

Decree for delivery of duplicate certificate in 
suit to cancel title certificate, § 22, p. 674 
Notation of mortgage on owner’s duplicate 
certificate, § 40, pp. 589, 590 
Hefusal to register instrument because of 
failure to present owner’s duplicate cer¬ 
tificate, § 83 

Surrender of duplicate as essential to reg¬ 
istration of transfer, § 35, p. 583 
Certificates of title. 

Issuance and delivery, § 22, p. 572 
Issuance of new duplicate certificate of title 
on registration of transfer, § 35, pp. 585, 
586 

Nothing presumed contained in duplicate cer¬ 
tificates which is not in original, § 22, 
p. 672 

Easements, 

Abutting owner having interest by way of ease¬ 
ment as party to registration proceeding, 
§ 12, p. 534 

Burden of proof in registration proceeding, § 18, 
p. 544, n. 20 

Cancellation of memorial of easement, § 32, p. 580 
Conclusiveness of Judgment in registration pro¬ 
ceeding, § 20, p. 558 

Construction and operation of decree for regis¬ 
tration of title subject to time of easement, 
§ 20, p. 565 

Demurrer to complaint alleging easements, $ 16, 
p. 640 

Interest which may be registered, § 3, p. 629 
Operation and effect of registration, § 24 
Kegistered land, § 38 

Registration of village’s easement in street under 
common-law dedication, § 3, p. 530 
Setting out easement in decree in registration 
proceedings, $ 20, p. 554 

Encumbrances, 

Cautionary notice under Spanish mortgage law 
as not precluding encumbrance of property, 
$ 53 

Creation of title in registered owner free from 
encumbrance, § 23, pp. 574, 676 
Determination as to existence of validity in r^- 
istration proceedings, § 20, pp, 550, 651 
Dismissal of application as to encumbrance, § 17, 
pp. 542, 643 

Land court’s power to pass on validity of encum¬ 
brances, § 6, p. 632, n. 16 

Operation and effect of registration on luior en¬ 
cumbrances, § 25 

Belea*>e from existing encumbrances under Span¬ 
ish mortgage law, § 57 

Entries, 

Appeal from decisions of registrar under Span¬ 
ish mortgage law, § 52, pp. 600, 601 
Cautionary notice under Spanish mortgage law, 
§53; §58,p.603 

Correction of entries in registry under Spanifdi 
mortgage law, § 55 
Decree of registration, § 20, p. 555 
Effect of entry of possessory title under Spanish 
mortgage law, § 58, p. 604 


Entries—Continued, 

Memorials, 

. Judgments on certificates of title, § 43 
Registry and certificate of title, § 32, pp. 578- 
581 

Sale of registered land to enforce taxes or 
assessments, § 42 

Equal protection of laws, § 2, p. 527 
Equitable interest, petition by claimant for amend¬ 
ment of title certificate or issuance of new cer¬ 
tificate, § 22, p. 673, n. 90 

Equitable relief from decree in registration proceed¬ 
ing, § 20, pp. 661-663 
Estoppel, 

Assert, 

Failure to memorialize passage of resolu¬ 
tion concerning public improvement, § 39, 

p. 688 

Unconstitutionality of registration law, § 2, 
p. 528 

Bankrupt’s estoppel to claim title to realty con¬ 
veyed by bankruptcy trustee, § 35, p. 5^ 
Claim that assessment liens on registered land 
are invalid, § 39, p. 588 

Decree in registration proceedings as estopping 
party relative to location of line, § 20, p. 559, 
n. 76 

Judgment in registration proceeding, § 20, p. 561, 
n. 4 

Qualifying or limiting right to dismiss applica¬ 
tion by creating estoppel on applicant’s part, 
§ 17, p. 542 

Evidence, 

Action to. 

Cancel certificate of title, § 22, p. 574 
Vacate registration decree, § 20, p. 663 
Appellate court’s review of error in excluding 
evidence in registration proceeding, § 21, 
p. 667 

Assurance fund, action against, § 46, p. 594 
Certificate of evidence on appeal or error in 
registration proceeding, § 21, p. 566 
Certificate of ownership Issued after transfer 
as conclusive evidence of title, § 35, pp. 583, 
584 

Certificate of title as evidence, f 22, p. 572 
Damages for wrongful deprivation of land, evi¬ 
dence in action for, § 49 

Dismissal of opposition for failure to produce 
evidence, § 17, p. 643 

Exceptions to examiner’s report, § 19, p. 548 
Harmless error in admission of evidence, § 21, 
p. 568 

Hearing before referee or examiner, § 19, p. 647 
Matters which may or must be proved, § 16^ p. 
541 

Memorials after registration, § 32, pp. 578, 579 
Persons entitled to allege error in exclusion of 
evidence in registration proceeding, § 21, 
p. 568 

Possessory title inscribed in registry under Span¬ 
ish mortgage law, § 58, p. ^ 

Possessory title proceedings under Spanish mort¬ 
gage law, § 68, p. 603 

Presumption that examiner considered only com¬ 
petent evidence, § 19, pp. 647, 648 
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Evidence—Continued, 

Proceeding on petition for amendment of title 
certificate or issuance of new certificate, § 22, 
p. 573 

Proceedings to establish ownership under Span¬ 
ish mortgage law, § 58. p. 605 
Production on appeal from land court for Jury 
trial of issues, § 21, pp. 563, 564 
Eeception of evidence on trial or hearing in 
registration proceeding, § 19, pp. 546-550 
Reference to another examiner to enable evi¬ 
dence to be taken which prior examiner re¬ 
fused, § 19, p. 549 

Registration proceedings, 5 18, pp. 543-546 
Reopening case closed before examiner to per¬ 
mit further evidence^ $ 19, p. 547 
Report of evidence by examiner to court, § 19, 
p. 548 

Report on appeal from land court for trial of is¬ 
sues, § 21, p. 564 

Taxation of costs for taking testimony, f 45 
Transcript of evidence on appeal or error in reg¬ 
istration proceedings, § 21, p. 566 
Weight and sufficiency of evidence in action to 
vacate registration decree, § 20, p. 563 
Ex parte examinations of abstracts of title or records 
by examiner, 119, p. 547 
Examiners, 

Accompanying application for registration with 
examiner’s report of condition of title, § 10 
Claims against assurance fund based on exam¬ 
iner’s failure, etc., § 46, p. 593 
Death, 

Approval of examiner’s report after his 
death, § 19, p. 548 

Without making conclusions or filing report 
of evidence, § 19, p. 648 
Delegation of judicial powers to, § 2, p. 527 
Evidence of examiner’s mistake in action against 
assurance fund, § 46, p. 694 
Fees and costa, § 46 
Findings, § 19, pp. 647, 648 
Hearing before examiner, § 19, p. 647 
Mode of preserving for review rulings as to ob¬ 
jections and exceptions to examiner’s report, 
j 21, p. 566 

Objections or exceptions to examiner’s report or 
findings, § 19, pp. 548, 549 
Presumption on appeal or error that examiner 
considered only competent evidence, $ 21, 
p. 568 

Quashal of examiner’s report as reviewable Judg¬ 
ment, § 21, p. 565 

Recommitment to same or different examiner 
after reversal by appellate court of judgment 
overruling exceptions to examiner’s report, 
§ 21, p. 670 

Reference to examiner in registration proceed¬ 
ing, § 19, pp. 547-549 
Report, § 19, pp. 547, 648 

Examiners of title, report as evidence, % 18, 
p. 646 

Striking and dismissal of exceptions to exam¬ 
iner’s report as reviewable, 8 21, p. 565 
Titles, § 48 

Action for compensation from assurance 
fund for loss from examiner’s mistake, 
8 46, p. 594 


Examiners—Continued, 

Titles—Continued, 

Disturbance of examiner’s findings by re¬ 
viewing court, § 21, p. 669 

Exceptions, 

Examiner’s findings or report, 8 19, pp. 648, 649 
General or omnibus exception to decision for pur¬ 
poses of review, § 21, p. 666, n. 73 
Overruling of exceptions by appellate court, 8 21, 
p. 569 

Review on exceptions, 

Judge’s refusal to frame Issues for Jury trial, 
8 21, p. 563 

Registration proceedings, 8 21, pp. 664r-570 
Saving and presentation of questions for review 
in registration proceedings, 8 21, p. 666 

Excusable neglect as ground for vacating decree in 
registration proceedings, 8 20, p. 556 

Execution, 

Priority between execution and transfer of regis¬ 
tered land, 8 35, p. 585 
Registered land, 8 43 

Executor or administrator as entitled to apply for 
registration, 8 7 

Exhibits, 

Attachment of evidence as exhibit where excep¬ 
tions to examiner’s report involves evidence, 
8 19, p. 648 

Attachment to application or petition for regis¬ 
tration, 8 13, p. 539 

Collateral attack on registration Judgment for 
petitioners’ failure to exhibit contract, 8 20, 
p. 561, n. 5 

Expunging memorials, 8 32, p. 580 

Fee simple, 

Conclusiveness of Judgment of registration, | 20, 
p. 559 

Owner of fee simple as authorized to apply for 
registration, f 7 

Registration of interest less than a fee, 8 3, p. 629 
Review by reviewing court of petition proof as 
to title in fee were insufficient, 8 21, p. 569 
•Statements or memoranda as to lesser estates 
on certificate of owner in, 8 22, i>. 672 

Fees, 8 45 

Retroactive operation of registration law as to 
fees, 8 2, p. 528 

Filing, 

Copies of papers in appellate court on appeal for 
trial of issues, 8 21, p. 564 
Dismissal of petition for applicant’s failure to 
file plan of land and original muniments 
of title, 8 17, p. 643 

Examiner’s report as evidence to court, 8 19, 
p. 648 

Memorial of death of one of Joint tenants, 8 41 
Notice, post 

Order of affirmance on appeal In registration pro¬ 
ceedings, 8 21, p. 670 

Petition for amendment of title certificate or is¬ 
suance of new certificate, 8 22, pp. 672, 573 
Powers of attorney to deal with restored lands, 
8 34 

Pinal disposition after appeal for trial of Issues, 8 21, 
p. 564 

Finality of order for decree in registration proceed¬ 
ing, 8 20, p. 554 
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Findings, 

Action to, 

Cancel certificate of title, 5 22, p. 574 
Set aside registration decree, \ 20, p. 563 
Based on reports of two examiners, § 10, p. 649 
Gonclusiveness of. 

Examiner’s finding on parties in absence of 
exception, § 19, p. 649 

Findings in decree in registration proceeding, 

I 20, p. 558, n. 65 
Examiner, § 19, pp. 547, 648 
Registration proceedings, § 19, pp. 549, 550 
Review of findings of trial court or examiner 
by reviewing court, § 21, p. 569 

Foreclosures, 

Certificate of title issued to assignee of fore¬ 
closure sale purchaser as evidence of right to 
possession, § 35, p. 534, n. 53 
Court’s direction to master to execute deed based 
on purchase at foreclosure sale, § 20, p. 552 
Mechanic’s lien on registered land, § 39, p. 587 
New certificate of title to one who has become 
owner in foreclosure proceedings, | 35, p. 586 
Order for foreclosure of liens in registration 
proceeding, § 20, p. 551 

Sale of registered land on foreclosure of street 
assessment bond, § 42, p. 590, n. 53 
Transfer of title of registered land by fore¬ 
closure, § 35, p. 5^ 

Forfeited land, application of registration law to sale 
of, § 35, p. 585 

Forgery, 

AlEdavit essential to cast on applicant burden of 
proof of genuineness of deed, § 18, p. 544 
Allegations of notice of forgery in petition to 
cancel title certificate, § 22, p. 574 
Bona fide purchaser’s r^stration of transfer 
from one whose registration was procured by 
forged transfer, § 35, p. 585 
Operation of registration of transfer based on 
forged instruments, § 35, p. 585 
Persons concluded by decree in registration pro¬ 
ceedings as affected by forgery, § 20, p. 561 
Registration or certificate as affected by forgery, 
i 28 

Form, 

Decree in registration proceeding, § 20, p. 554 
Memorials after registration, 5 32, p. 579 
Record under Spanish mortgage law, § 52 

Fraud, 

Action for compensation from assurance fund 
based on fraud, § 46, p. 594 
Cancellation or setting aside of decree in regis¬ 
tration proceeding for fraud, § 20, pp. 561- 
563 

Claim against assurance fund for loss or dam¬ 
age through fraud, { 46, p. 592 
Damages for wrongful deprivation of land by 
fraudulent registration, I 49 
Evidence in. 

Action against assurance fund, § 46, p. 594 
Action for damages for wrongful deprivation 
of land, § 49 

Findings in suit to set aside registration decree, 
i 20, p. 563 

Ground for opening decree of registration, $ 20, 
p. 566 


Fraud—Continued, 

Landowner fraudulently obtaining cancellation of 
trust deed as party to action against assur¬ 
ance fund, § 46, p. 594 

Persons concluded by decree in registration pro¬ 
ceedings as affected by fraud, § 20, p. 561 
Petition for. 

Cancellation of registration decree for fraud, 

I 20, p. 562 

Review of registration decree on ground of 
fraud, § 21, pp. 570-4572 

Registration or certificate as affected by fraud, 

§ 28 

Removal of memorials on ground of fraud, § 32. 
p. 580 

Transferee with knowledge of transferor’s fraud 
as good faith purchaser, § 35, p. 584 
Good faith of purchaser of registered land, i 35, 
pp. 684, 586 

Governmental bodies or agencies as bound by decree 
in registration proceedings, | 20, pp. 560, 561 
Grantor as concluded by decree of registration, § 20, 
p. 561 

Harmless error in r^istratlon proceedings, $ 21. 

p. 568 
Hearing, 

Notice of time and place of hearing, S 14 
Petition for review of registration decree, § 21, 
p. 671 

Possessory title proceedings under Spanish mort¬ 
gage law, § 68, p. 603 

Proceedings to establish ownership under Span¬ 
ish mortgage law, § 58, p. 605 
Registration proceeding, | 19, pp. 646-550 
Heirs, 

Priorities between owner’s heirs and mortgagee 
of registered land, § 40, p. 689 
Recordation of rights of inheritance under Span¬ 
ish mortgage law, $ 51 
Improvements, 

Lien for, on registered land, 5 39, p. 687 
Operation and effect of registration, § 23 
Recovery of value of improvements as damages 
for wrongful deprivation of land, § 49 

In rem, 

Application to court or other Judicial tribunal, 
§§ 5-21, pp. 511-672 

Constructive notice of registration proceeding, 
§14 

Indemnity fund, unsatisfied Judgment payable from 
fund as affecting withdrawal from registration, 
§ 81, p. 578, n. 61, 62 

Initiation, adoption of referendum law by, 8 2, p. 628 
Injunction against sale of property mistakenly in¬ 
cluded in certificate, § 22, p. 574 
Innocent purchasers’ rights as affecting petition for 
review of registration order, § 21, p. 671 
Inspection of realty and investigation by examiner, 
8 19, p. 547 

Instructions to Jury on trial of Issues in appellate 
court, § 21, p. 664 

Interest, claim against assurance fund based on 
omission, mistake, etc., in entry, § 46, p. 692 
Interest which may be re^stered, 8 3, pp. 628^-631 
Intervention, 

Conclusiveness of Judgment of registration on 
person prevented from intervening in regis¬ 
tration proceeding, § 20, p. 5G0 
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Intervention—Continued, 

Entry of order reversing denial of petition to in¬ 
tervene in registration proceeding as mem¬ 
orial of interest, § 32, p. 579 
Judgment in action to quiet title to registered 
land as concluding party from thereafter in¬ 
tervening in registration proceeding, § 20, p. 
557, n. 39 

Introductory statement, § 1 
Investigations, 

Examiner’s duty to investigate matters pertain¬ 
ing to title, § 48 

Heliance by claimant against assurance funds on 
registrar’s failure to conduct an investiga¬ 
tion, § 46, p. 593 

Involuntary dismissal of application, $ 17, p. 543 
Issues, § 16, p. 541 

Action to cancel registration decree, § 20, pp. 562, 
563 

Framing of issues in land court for trial by Jury 
in appellate court, § 321, pp. 563, 564 
Questions to be submitted to jury on appeal from 
land court for jury trial, § 21, p. 564 
Refusal to frame Issues on which appeal is to be 
tried as reviewable on writ of error, § 21, 
p. 565, n. 58 

Joinder of tracts or parcels in application, § 9 
Joint owners, application for withdrawal from regis¬ 
tration of title, I 31, p. 578, n. 63 
Joint tenants. 

Memorial of death of one of joint tenants, § 41 
Registration of joint tenant’s deed after his 
death, § 35, p. 583, n. 40. 

Judgments or decrees, 

Action for cancellation of title certificate, J 22, 
p. 574 

Amendment or correction of decree in registra¬ 
tion proceedings, § 20, pp, 555, 556. 
Cancellation or setting aside in equity of judg¬ 
ment or decree in registration proceeding, 

§ 20, pp. 561-^63 

Claim against assurance fund for deprivation of 
land by decree, | 46, p. 693 
Collateral attack on decree of registration, § 20, 
p. 561 

Conclusiveness of judgment, 

Dismissing application, § 17, p. 543 
Registration proceeding, § 20, pp. 558-561 
Construction of decree In registration proceeding, 

§ 20, p. 556 

Damages for wrongful deprivation of land by reg¬ 
istration decree, § 49 

Effect on title of decree or judgment If registered, 

§ 33, p. 581 
Entry of, 

Decree of registration, § 20, p. 555 
Judgment on referee’s decision, § 19, p. 649 
Lien against registered land, § 43 
New decree on petition for review of registration 
decree, % 21, p. 671 

Notice of application for judgment of registration, 
§14 

Opening, vacating or setting aside judgment or 
decree in registration proceeding, § 20, 
pp. 556-658 

Petition for review of registration decree, fi 21, 
pp. 679-572 


I Judgments or decrees—Continued, 

I Pleadings, judgment on, § 16, pp. 540, 541 

Possessory title proceedings under Spanish mort¬ 
gage law, § 68, p. 603 

Protection of judgment creditors whose judg¬ 
ments have been registered, § 33, p. 581 
Record of judgment declaring ownership under 
Spanish mortgage law, § 68, p. 606 
Registration proceeding, § 20, pp. 559-563 
Unsatisfied judgment payable out of indemnity 
fund as affecting withdrawal from registra¬ 
tion, § 31, p. 578, n. 61, 62 

Judicial or quasi-judicial discretion of registrars of 
titles, § 47 
Judicial proceedings. 

Application to court or other judicial tribunal, 
§§ 6-21, pp. 531-672 

Necessity that initial registration rest on judicial 
proceedings, § 4 

Judicial review of acts of registrar of titles, § 47 
Judicial review on appeal from registrar’s decision 
under Spanish mortgage law, § 62, p. 600 
Jurisdiction, 

Amendment or correction of certificate or regis¬ 
try, § 22, p. 572 

Applications to register titles, § 6 
Cancellation of certificate of title, § 22, p. 674 
Change or modify decree in registration proceed¬ 
ings, § 20, p. 656 

Determination of right to register mortgage of 
registered land, § 40, p. 589 
Land court’s jurisdiction to determine effect of 
instrument used by party, § 33 
Proceedings to establish ownership under Spanish 
mortgage law, § 58, pp. 604, 606 
Registered land as subject to court’s jurisdic¬ 
tion, § 29 

Remedies against registrar, § 47 
Want of jurisdiction as ground for collateral at¬ 
tack on decree of registration, § 20, p. 661 
Jury trial, 

Appeal for trial by jury on petition for review of 
registration decree, § 21, p. 672 
Appeal from land court for trial by jury in ap¬ 
pellate court, § 21, pp. 663, 664 
Denial of application for jury trial as reviewable 
judgment, § 21, p.' 665 
Deprivation of right to, § 2, p. 627 
Exception to refusal of new trial after submission 
of auditor’s findings to jury as eaaentlal for 
review, § 21, p. 566 

Issue arising on exceptions to examiner’s report, 

§ 19, p. 549 

Persons who may allege error in failure to submit 
issue to jury, § 21, p. 668, n. 10 

Laches as bar to action to open or set aside regis¬ 
tration decree, § 20, p. 662 
Leases, 

Instruments subject to record under Spanish 
mortgage law, § 51 

Owner’s right to lease registered land, § 34 
Registered land, § 37 

Leave of court to appear in registration proceedings, 

§ 12, pp. 585, 636 

Lesser estates, statements or memoranda on certifi¬ 
cate of order in fee simple, § 22, p. 672 
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r^etters, consideration of letter referred to by trial 
Judge as evidence on appeal or error, § 21, p. 568 
Liens, 

Adjudication concerning liens in proceeding 
against registrar, § 47 

Determination as to existence and validity in 
registration proceeding, § 20, pp. 650, 551 
Effect on title of lien if registered, § 33, p. 681 
Entry of memorials of liens on registry and cer¬ 
tificate of title, § 32, pp. 678-581 
Extinguishment or destruction as cloud on title 
in registration proceeding, § 20, p. 652 
Operation and effect of registration on prior liens, 
§ 25 

Order for foreclosure of lien in registration pro¬ 
ceeding, § 20, p. 651 

Protection of lien creditors whpse liens have been 
registered, $ 33, p. 581 
Registered land, § 39, pp.' 586-688 
Right to register title subject to lien, § 3, p. 529 
Statement in decree of liens to which applicant’s 
title is subject, § 20, p. 554 
Tax liens as affected by registration, § 26 
Venue of action to enforce claim against assur¬ 
ance fund for registrar’s refusal to note lien, 
§ 46. p. 594 

Limitation of action to open or set aside registration 
decree, § 20, p. 562 
Lis pendens, § 13 

Losses, liability of assurance fund, § 46, pp. 592-^94 
Lost deed. 

Court’s order In registration proceeding for res¬ 
toration of, § 20, p. 652 

Decree for restoration of such deed as appealable, 
§ 21, p. 665 

Mail, notice by mail of registration proceeding, § 14 
Married woman as bound by decree of lustration, § 
20, p. 560 

Measure of damages recoverable for wrongful dep¬ 
rivation of land, § 49 
Mechanic’s liens. 

Construction of mechanic’s lien law and subse¬ 
quently enacted registration law, § 2, p. 528 
Impairment of right to lien by registration law, 

§ 2, pp. 527, 528 

Registered land, § 39, pp. 586, 587 
Memorials, 

After registration, § 32, pp. 578-681 
Assessment on register of certificate of title, $ 39, 
p. 687 

Certificate of title of mortgage and assignment 
of mortgage, § 40, p. 589 

Failure to have memorial of lease entered of 
record, § 37 

Judgment on certificates of titles § 43 
Production of owner’s duplicate when assignment 
of mortgage is memorialized, § 40, p. 590 
Sale of registered land for enforcement of taxes 
or assessment, § 42 

Minors, 

Claim of minor against assurance fund, § 46, p. 
593 

Condusiveness on minors of decree in registra¬ 
tion proceeding, § 20, p. 560 
Order in registration proceeding for quieting title 
where minors’ interests are involved, § 20, 
p. 652 
76 C.J.S.—79 


Mistake, 

Action, 

Cancellation of title certificate on ground of, 
§ 22, p. 574 

Compensation from assurance fund based 
on mistake, § 46, p. 694 
Subsequent to registration to recover land er- 
roneoudy included in registration, § 29 

Claim against assurance fund for loss or dam¬ 
age through mistake, § 46, pp. 592, 593 
Correction of mistake in certificate or registry, 
§ 22, p. 672 

Evidence in action against assurance fund, § 46, 
p. 694 

Ground for vacating decree in registration pro¬ 
ceedings, § 20, pp. 556-658 
Operation and effect of inclusion of land not sub¬ 
ject to registration, | 23, p. 575 
Rights of Innocent purchaser of land registered 
erroneously, § 35, p. 686 

Mortgages, 

Action by mortgagee for cancellation of registra¬ 
tion decree, § 20, p. 562, n. 12 
Assessment lien on registered land as invalid 
against mortgagee for value, § 39, pp. 687, 
588 

Bill for reformation of certificate of title on 
ground mortgage was omitted from certificate 
of title by fraud, § 21, p. 571, a 59 
Collateral attack on order for new certificate of 
title in mortgagee’s favor, § 20, p. 661, a 4 
Conclusiveness of decree declaring transaction to 
constitute mortgage, § 25 
Deprivation of rights of mortgagee for value by 
reopening registration decree, § 21, p. 571 
Estoppel of grantor relative to assessments as 
binding subsequent mortgagee, § 39, p. 588 
Form and contents of memorial of mortgage after 
registration, § 32, p, 579 

Notation of release from mortgage lien as affect¬ 
ing withdrawal from registration, § 31 
Operation and effect of entry of contract on title 
certificate as a mortgage, § 25 
Owner’s right to mortgage registered land, § 34 
Priorities, 

Easement recited in certificate of title and 
prior recorded mortgage, § 38 
Mechanic’s lien on registered land and mort¬ 
gage, § 39, p. 687 

Mortgages of registered land, § 40, p. 589 
Owner’s heirs, devisees, etc., and mortgagee 
of registered land, § 40, p. 689 
Transfer of registered land and mortgage, § 
35, p. 585 

Protection of mortgagees whose mortgages have 
been registered, § 33, p. 581 
Publicity of registries under Spanish mortgage 
law, § 56 

Registered land, § 40, pp. 588-690 
Right to register title subject to mortgage, { 3, 
p. 529 

Rights of purchaser as against unrecorded mort¬ 
gage, § 35, p. 584 

Title under mortgage foreclosure as entitled to 
registration, § 3, p. 630 

Validity of mortgage as in issue, § 16, p. 641, n. 59 
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Bfotions, 

Amendment or correction of decree in registra¬ 
tion proceeding, § 20, pp. 555, 556 
Continuance of trial or hearing in registration 
proceeding, § 19, pp. 546, 547 
Defendant’s motion for dismissal of applica¬ 
tion, § 17, p. 543 

Dismissal of petition without prejudice, § 17, 
p. 542 

Judgment on pleadings, S 16, pp. 540, 641 
Leave to appear, § 15 

Open, vacate or set aside judgment or decree in 
registration proceedings, § 20, pp. 666-558 
Reopening case closed before examiner for in¬ 
troduction of further evidence, § 19, p. 547 
■Strike out and dismiss defendant’s pleadings, § 
16 

Motive as affecting right to appear in registration 
proceedings, § 12, p. 536 
Municix>al corporations. 

Bound by decree in registration proceeding, § 20, 
p. 560 

Entitled to appeal for trial of Issues, § 20, pp. 
563, 564 

R^istration as affecting municipality’s lien for 
taxes or special assessments, § 26 
Title or interest of municipality which may be 
registered, § 3, pp. 530, 531 

Name of court and applicants in notice of proceed¬ 
ing, S 14 

Names, statement of names of adverse claimants in 
application or petition, § 16, p. 538 
Navigable waters as public highways, § 23 
Negligence, 

Claimant against assurance fund, § 46, p. 593 
Evidence of want of negligence in action for dam¬ 
ages for wrongful deprivation of land, § 49 
Question of fact in action against assurance 
fund, § 46, p. 594 

New trial, denial of motion for new trial as appeal- 
able, § 21, p. 565 

Nonresidence, constructive notice of registration pro¬ 
ceedings, i 14 
Notice, 

Abutter who has filed cautionary notice as party 
to registration proceeding, § 12, p. 534 
ARegations of notice of forgery in i)etition to can¬ 
cel title certificate, § 22, p. 574 
Application for, 

Final order and Judgment of r^stratlon, 
§14 

R^stration, § 13 

Assessment lien on roistered land, § 39, pp. 587, 
588 

Cautionary notices under Spanish mortgage law, 
§ 53 

Entry of cautionary notice under Spanish mort¬ 
gage law, § 58, p. 603 

Extinction or cancellation or cautionary notices 
under Spanish mortgage law, § 54 
Factor in determining bona fides of purchaser of 
registered land, § 35, pp. 584, 585 
Filing, 

Appeal from decision of recorder, § 47, p. 
595, n. 25 

Appearance and of answer, § 15 
Ai^lication, { 13 


Notice—Continued, 

Filing—Continued, 

Assessment lien on registered land, § 39, pp. 
687, 688 

Mechanic’s lien on registel>ad land, § 39, p. 
587 

Hearing on petition for review of registration 
decree, § 21, p. 571 

Intention to appeal from decision of recorder, § 
47, p. 595, n. 25 

Mechanics* lien on registered land, § 39, p. 687 
Pendency of petition and of proceeding for regis¬ 
tration, § 13 

Proceeding for court order as to form of me¬ 
morial after registration, § 32, p. 579, n. 83 
Proceedings to establish ownership under Spanish 
mortgage law, § 58, p. 605 
Registration of certificate of purchase at tax sale, 
§42 

Registration proceeding, § 14 
Validity of statute making no provision for no¬ 
tice before registration of transfers of regis¬ 
tered title, § 2, p. 527 

Objections, 

Evidence on. 

Hearing before referee or examiner, § 19, p. 
647 

Trial or hearing in registration proceeding, § 
19, p. 546 

Examiner’s findings or report, § 19, pp. 548, 649 
Preservation for review of rulings as to objec¬ 
tions to examiner’s or auditor’s report, § 21, 
p. 566 

Process or notice, § 14 

Raising for first time on appeal objections in 
registration proceeding, § 21, p. 666 
Statement in answers in registration proceedings, 
§ 16, pp. 539, 540 

Opening and closing on trial or hearing in registra¬ 
tion proceedings, § 19, p. 546 
Opening judgment or decree in registration proceed¬ 
ing, § 20, pp. 656-558 
Operation and effect. 

Bona fide purchaser’s registration of transfer 
from one whose registration was procured by 
forged transfer, § 35, p. 585 
Contract or agreements for sale of registered 
land, § 36 

Conveyance, lien, attadbment, etc., if registered, 
§ 33, p. 581 

Decisions of registrars under Spanish mortgage 
law as affecting courts, § 62, p. 600 
Figure to record under Spanish mortgage law, § 
52, pp. 597, 699 

Instrument of conveyance of registered land, § 36, 
pp. 582, 583 

Mortgages on registered land, § 40, pp. 588-590 
Recordation under Spanish mortgage law, § 52, 
pp. 597, 699 

Possessory title, § 58, p. 604 
Regi^ration of transfer based on forged instru¬ 
ment, § 35, p. 585 

Vacation of decree in registration proceedings, 
§ 20, p. 557 

Options, failure to note option of renewal of lease 
on certificate of titl^ § 37, p. 586^ n. 92 
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Order of court, 

Issuance of new certificate on registration of 
transfer, § 35, pp. 585, 586 
Prescribing form of memorial after registration, 
§ 32, p. 579 

Orders, 

Cancellation of certificate of title, § 22, p. 574 
Directing commencement of action, § 11* 

Effect on title of order if registered § 33, p. 581 
Finding imported by order for registration or 
dismissing petition for registration, § 19, 
p. 550 * « » 

Issutince of form of decree and certificate 
of title, $ 20, p. 654 
Notice of, 

Appeal from order of registration, § 21, p. 507 
Application for final order, § 14 
Possessory title proceedings under Spanish mort¬ 
gage law, § 58, p. 603 

Proceedings to establish ownership under Span¬ 
ish mortgage law, § 58, p. 605 
Publication of notices in proceedings to establish 
ownership under Spanish mortgage law, § 58, 
p. 606 

Registration proceeding, § 20, pp. 650-663 
Reviewable orders, § 21, p. 666 
Withdrawal from registration, § 31 

Outstanding estates or Interest, 

Allegations in application or petition, § 16, p. 638 
Liens or charges as affecting right to register 
title, 5 3, p. 529 

Liens or claims, order for registration subject to 
such estates, liens, or claims, § 20, p. 551 

Outstanding liens or encumbrances, operation and ef¬ 
fect of registration on prior liens or encum¬ 
brances, § 25 

Pacto de retracto, interest or title which may be 
registered, { 3^ p. 530 

Parties, 

Appeal from registrar’s decision under Spanish 
mortgage law, § 52, p. 600 
Assurance fund, action against, § 46, p. 594 
Cancellation of memorial, proceeding for, § 32, 
p. 580 

Demurrer for defect of parties, § 14 
Determination by court that all interested per¬ 
sons are named as parties defendant, § 11 
Dismissal of writ of error for failure to make 
party below a defendant in error, § 21, p. 665 
Foreclosure of mechanic’s lien on registered land, 
§ 39, p. 687 

Registration proceedings, § 12, pp. 634-536 
Taking on appeal objection because of absence of 
necessary parties, § 21, pw 566 

Partnership, persons concluded by decree of registra¬ 
tion, § 20, p. 560 

Payment, ^ 

Allegation as to payment of taxes in petition to 
establish possessory title under Spanish 
mortgage law, § 68, p. 603 
Oosti^ § 45 

Raising and maintenance of assurance funds, § 46, 
p. 592 

Showing as to payment of taxes in proceeding to 
establish possessory title under Spanish mort¬ 
gage law, § 58, p. 603 


Pendency of two proceedings for registration of same 
land, § 8 

Perpetual leasehold, registration of reversionary fees, 
§ 22, p. 572 

Persons concluded by decree in registration proceed¬ 
ing, § 20, pp. 559-661 

Persons in whose favor rights must be recorded un¬ 
der Spanish mortgage law, § 52, p. 697 
Persons who may, 

Allege error in registration proceeding, § 21, p. 668 
Appeal for trial of issues, § 21, pp. 563, 564 
Appeal or maintain writ of error to review 
judgment in registration proceeding, § 21, 
p. 565 

Appear and answer in registration proceedings, 
§ 12, pp. 535, 536 
Apply for registration, § 7 

Demand record of instruments under Spanish 
mortgage law, § 52 

File petition for amendment of title certificate 
or issuance of new certificate, § 22, p. 573 
Initiate proceedings to establish, 

Ownership under Spanish mortgage law, § 58, 
p. 604 

Possessory title under Spanish mortgage law, 
§ 58, pp. 603, 604 

Petition, 

Amendment of title certificate or issuance of new 
certificate, § 22, pp. 572, 673 
Cancellation of registration decree, § 20, i>w 562 
Ownership, proceedings under Spanish mortgage 
law to establish, § 58, p. 605 
Possessory title, proceeding to establish under 
Spanish mortgage law, § 58, p. 603 
Proceeding to oompdl entry of memorial, § 32, 
pp. 679, 580 

Registration, § 16, pp. 538, 539 

Mortgages of rostered land, § 40, p. 589 
Remedies against registrar of titles, § 47 
Review of registration decree, § 21, pp. 570-572 
Pleading, 

Findings and report of examiner as part of rec¬ 
ord on appeal in case of hearing on pleadings, 
§ 21, pp. 566, 567 
Petition, generally, ante 

Proceeding to compel entry of memorial after 
registration, § 32, p. 580 
Registration proceedings, $ 16, pp. 638-541 
Political subdivision as party to registration proceed¬ 
ings, § 12, p. 534 
Possession, 

Award of possession in registration proceedings, 

§ 20, p. 552 

Condition precedent to registration, § 3, p. 529 
Enforcement of defendant’s claim for betterments 
in action for possession by registered owner, 

§ 44 

Finding by examiner, § 19, p. 548 
Operation and effect of possession of registered 
land under unregistered instrument, § 35, 
p. 683 

Person in possession not made party to registra¬ 
tion proceeding as not concluded by decree, 

§ 20, p. 560, n. 82 

Presumption of possession, § 18, p. 544 
Presumption person in possession holds In good 
faith, § 18, pp. 543, 544 


1251 



INDEX TO REGISTRATION OF LAND TITLES 


Possession—Continued, 

Proceedings to establish possessory title under 
Spanish mortgage law, § 58, pp. 603, 604 
Eight of purchaser of registered land to posses¬ 
sion, § 35, p. 583 

Possessory information title as entitled to registra¬ 
tion, § 3, pp. 529, 530 
Powers of attorney, 

Application for new certificate on transfer of 
registered land, § 35, p. 586 
Deal with registered land, § 34 
Powers of courts vested with jurisdiction of ap¬ 
plications to register titles, § 6 
Prejudice, 

Dismissal of application without prejudice, S 17, 
pp. 541-543 

Presentation for review of objection that appli¬ 
cation was not dismissed without prejudice, 

§ 21, p. 566 

Preliminary examination and certification of title, 
§ 10 

Preliminary report, reliance by applicant upon ex¬ 
aminer’s pr^iminary report, § 19, p. 548, n. 84 
Premature entry of decree of registration, § 20, p. 555 
Presumptions,, 

Examiner considered only competent evidence in 
making findings, § 19, pp. 547, 548 
Nothing presumed in duplicate certificate which 
is not in original, § 22, p. 572 
Notice of proceeding by mail has been received, 
§ 14 

PuiTpose of title system to create absolute pre¬ 
sumption, § 1, p. 526, n. 12 
Begistration proceedings, § 18, pp. 543, 544 
Eeview on appeal or error in registration pro¬ 
ceeding, § 21, p. 568 

Validity of statutory provision that register of 
title should constitute prima fade proof of 
ownership, § 2, p. 526, n. 23 

Prima fade title, validity of statutory provision per¬ 
mitting establishment of such title by abstract 
of title, § 2, p. 527 
Priorities, 

Easement redted in certificate of title and prior 
recorded mortgage, § 38 
Medianic’s lien and mortgage, § 39, p. 587 
Mortgages of registered land, § 40, p. 589 
Owner’s heirs, devisees, etc., and mortgagees of 
registered land, § 40, p. 589 
Purchaser of registered land and other daims 
or liens, *§ 35, p. 585 
Private way. 

Operation and effect of registration, § 24 
Urging for first time on appeal objection that 
title was not open under pleadi]^ $ 21, p. 
566^ n. 73 
Proceedings, 

Against registrar, proceedings for relief against, 
§47 

Amendment or rectification of certificate or regis¬ 
try, § 22, pp. 572,673 

Assurance fond, proceedings against, § 46, pp. 

593, 594 
Gancdlatlon of, 

Certificate of title, § 22, pp. 573, 674 
Memorial, § 32, p. 580 


Proceedings—Continued, 

Compd entry of memorial after registration, § 
32, pp. 679, 580 
Establishment of. 

Ownership under Spanish mortgage law, § 
58, pp. 604, 605 

Possessory title under Spanish mortgage law, 
§ 68, pp. 603, 604 
Expunging memorial, § 32, p. 680 
Operation and effect of registration on subse¬ 
quent proceedings, § 29 
Eegistration, §§ 4-21, pp. 531-572 
Eeview of decisions of tribunal to which appli¬ 
cation is made, § 21, pp. 563, 572 
Transfer by judidal proceeding after registra¬ 
tion, § 35, p. 582 

Process, 

Bill in equity attacking registration decree for 
defects in service, § 20, p. 662 
Ownership, proceedings under Spanish mortgage 
law to establish, § 58, p. 606 
Possessory title, proceedings to establish under 
Spanish mortgage law, § 58, p. 603 
E^stration proceedings, § 14 
Profits, lien for profits as affected by registration, § 
25, p. 676, n. 33 
Public highways, § 23, p. 575 

Operation and effect of registration, § 24 
PubUc lands, § 23, p. 675 

Claims against assurance funds for examiner’s 
failure to report no patent had issued, § 46, 
p. 593 

Interest or titles which may be registered, § 3, 
pp. 630, 531 
Public officers. 

Examiners of titles, § 48 
Eegistrars of titles, § 47 
Publication, 

Bill in equity attacking registration decree for 
defect in service of process, § 20, p. 562, n. 
14 

Bringing in unknown parties as parties to regis¬ 
tration proceeding, § 12, p. 634 
Notice of registration proceeding, § 14 
Notices in proceedings under Spanish mortgage 
law to establish ownership, § 58, p. 605 
Purchaser of registered land, rights of, § 35, pp. 583- 
685 

Quasi in rem, constructive notice of registration pro¬ 
ceeding, § 14 

Questions for jury on appeal for trial of issues, § 
21, p. 564 
Questions of fact. 

Action against assurance fund, § 46, p. 594 
Eeview by reviewing court in registration pro¬ 
ceeding, § 21, pp. 568, 569 
Questions of law. 

Affecting appeal for trial of issues, § 21, p. 563 
Eeview by reviewing court in registration pro¬ 
ceeding, § 21, pp. 568, 569 
Quieting title, 

Collateral attack on registration judgment in 
quiet title action, § 20, p. 661, n. 7 
Essential purpose of proceeding, § 1, p. 526, n. 14 
Judgment in action to quiet title to registered 
land as precluding intervention in registra¬ 
tion proceedings, § 20, p. 557, n. 39 
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Quieting title—Continued, 

Land court’s decree as quieting title as against 
respondent withdrawing claim, § 23, p. 575, 
n. 17 

Order for quieting title in registration proceed¬ 
ing, § 20, p. 552 

Receiver of corporation as entitled to apply for regis¬ 
tration, § 7 

Recommittal of examiner’s report, § 19, p. 549 

Recorders, 

Delegation of judicial powers to, § 2, p, 527 
Land court recorder and assistant recorder, § 47 

Records, 

Appeals, 

Decisions of registrars under Spanish mort¬ 
gage law, ■§ 62, pp. 600, 601 
Land court for jury trial of issues, § 21, p. 
564 

Registi-ation proceedings, § 21, pp. 566, 567 
Corrections of records of registrar, § 22, p. 573 
Correction of records under Spanish mortgage 
law, § 55 

Decision in possessory title proceedings under 
Spanish mortgage law, $ 58, pp. 603, 604 
Decision in proceeding to establish ownei-ship 
under Spanish mortgage law, § 58, p. 606 
Dx parte examinations of records by examiners, 
S 19, p. 547 

Extinction or cancellation of records under Span¬ 
ish mortgage law, § 54 

Form and effect of record under Spanish mort¬ 
gage law, § 52 

Instruments subject to record under Spanish 
mortgage law, 'g 51 

Transfer from old to new books under Spanish 
mortgage law, § 59 

Rectification of certificate or registry, | 22, pp. 572, 
573 

Referees, 

Entry of Judgment on referee’s decision, § 19, p. 
549 

Hearing before referee, § 19, p. 547 

Reference, 

Registration proceeding, 8 19, pp. 647 - 4^49 
Urging for first time on appeal objection to order 
of reference, § 21, p. 566 

Registered letter, notice of registration proceeding 
by, 8 14 

Registers of deeds as ex ofiSicio registrars of titles, 
§47 

Registrars, 

Appeals from decisions of registrars under Span¬ 
ish mortgage law, § 52, pp. 600, 601 
Appearance in proceeding for withdrawal from 
registration, § 31 

County, filing notice of application for registra¬ 
tion in office of, § 13 

Delegation of judicial powers to, § 2, p. 527 
Effect of decisions of registrars under Spanish 
mortgage law on courts, § 52, p. 600 
Entry of deeds or other instruments of convey¬ 
ance, § 33, p. 581 , 

Fees and costs, § 4!5 

Filing of notice of appearance and of answer 
with registrar, § 15 

Issuance of new duplicate certificate of title on 
registration of transfer, § 35, pp. 585^ 586 


Registrars—Continued, 

Memorials after registration, § 32, pp. 678-581 
Memorials on registry and certificates of title, 
§ 32, pp. 578-581 

Powers and duties of registrar under Spanish 
mortgage law, § 52, pp. 599, 600 
Powers of attorney to deal with registered land, 
filing with registrar, § 34 

Refusal to register instrument because of failure 
to present owner’s duplicate certificate, § 33 
Removal of memorials, § 32, pp. 580, 581 
Titles, § 47 

Corrections of records of, § 22, p. 573 
Registration of original certificate and issu¬ 
ance and delivery of duplicate certifi¬ 
cates, § 22, p. 572 

Venue of action on claim against assurance fund 
for registrar’s refusal, etc., § 46^ p. 694 
Registration, § 22, pp. 572-674 

Amendment or rectification of registry, § 22, pp. 
572, 673 

Appeal from recorder’s order with respect to 
registration, § 47 

Certificate of purchase at tax sale, § 42 
Contracts or agreements for sale of registered 
land, 8 36 

Leases of registered land, $ 37 
Memorials after registration, § 32, pp. 678-581 
Mortgages on registered land, § 40, pp 588-590 
Operation and effect of registration, §§ 23-^30, pp. 
674-678 

Transfer, » 

Devolution or encumbrance of title after reg¬ 
istration, §§ 33-44, pp 581-599 
Registered land, § 35, pp. 582, 583 
Withdrawal from registration, § 31 
Registration book, 

Claim against assurance fund for omission, mis¬ 
take, etc., in entry or memorandum, § 46, 
p. 592 

Noting on book notice of appeal from registra¬ 
tion order, § 21, p. 567 
Registration laws, § 2, pp. 526-528 
Reimbursement from assurance funds, § 46, pp. 592- 
594 

Reimbursement of defendant in registration proceed¬ 
ing for taxes or other payments, § 20, pp. 553, 
554 
Release, 

Entry of memorial of release of certificate of 
title, § 32, p. 578, n. 67 

Existing encumbrances under Spanish mortgage 
law, § 57 

Notation of release from mortgage lien as pre¬ 
cluding withdrawal from registration, § 31 
Relief granted. 

Petition for review of registration decree, { 21, 
p. 571 

Registration proceedings, § 20, pp. 551-554 
Withdrawal from registration, § 31 
Remedies against, 

Assurance funds, § 46, pp. 593, 594 
Registrar of title, § 47 
Removal of memorials, § 32, pp. 580, 581 
Rents, registration as affecting lien for rents, $ 25, 
p. 576, n. 33 

Repeal of registration law, § 2, p. 528 
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Reply !n registration proceeding, § 16, pp. 539, 640 
Reports, 

Accompanying application for registration with 
examiner’s report of condition of title, $ 10 
Examiner, § 19, pp. 547, 548 

Report of title as evidence, § 18, p. 546 
Exceptions or objections to examiner’s report, 
i 19, pp. 548, 549 

Judge’s report on appeal for trial of issues, | 21, 
p. 564 

Preservation for review of rulings as to objection 
and exceptions to examiner’s or auditor’s re¬ 
port, § 21, p. 566 

Quashal of examiner’s report as reviewable, § 21, 
p. 565 

Questions from court of original jurisdiction to 
appellate court, | 21, p. 563 
Recommitment after reversal on appeal of judg¬ 
ment overruling exceptions to examiner’s re¬ 
port, § 21, p. 670 

Recommittal of examiner’s report, $ 19, p. 549 
Review on report of judge’s failure to frame Is¬ 
sues before jury trial, § 20, p. 563 
Striking and dismissal of exceptions to exam¬ 
iner’s report as reviewable decision, % 21, 
p. 565 

Restoration, decree for restoration of lost deed as 
appealable, § 21, p. 565 

Retroactive operation of registration law, { 2, p. 528 
Fees, § 2, p. 528 

Return of cause by appellate court to lower court for 
determination, § 21, p. 570 • 

Reversal of registration judgment by appellate court, 
§ 21, p. 670 

Reversionary fee, registration, -§ 22, p. 672 
Review, 

Motion to amend as basis of review of registra¬ 
tion decree and title certificates, § 22, p. 573 
Proceedings for review of decisions of tribunal 
to which application is made, § 21, pp. 563- 
672 

Saving and presentation of questions for review 
in registration proceeding, § 21, pp. 565-567 
Right of way. 

Alteration of registration certificate of purchaser 
of land over which right of way passed, | 22, 
pL 673 

Evidence in registration proceeding, § 18, p. 545, 
XL 39 

Refusal to continue trial to take depositions of 
witness as to right of way as reviewable, 
S 21, p. 665 

Rights of purchaser of registered land, taking sub¬ 
ject to unregistered lease, % 37, p. 586 
Scope and extent of determination and registration 
proceeding in general, § 20, pp. 550, 551 
Secondary evidence, admissibillly in registration pro¬ 
ceeding, § 18, pp. 644, 545 

Secured creditor under trust deed as entitled to ap¬ 
pear in registration proceedings, $ 12, p. 535 
Security deed, failure to make security deed holder 
a defendant in error as ground for dismissal of 
writ of error, § 21, p. 565, n. 60 
Service, 

Bill in equity attacking registration decree for 
defect in service of process, § 20, p. 562 
Bill of exceptions on app^ or error in re^tra- 
tion proceeding, S 21, jl 565 


Service—Continued, 

Copies of notice of appearance and answer on 
plaintiffs attorney, % 15 

Copy of application or petition for registratioiL 
§ 16, p. 539 

Notice of proceeding, § 14 
Setting aside. 

Affirmative relief to defendant in registration 
proceedings on setting aside tax deed, $ 20, 
pp. 553, 554 

Decree in registration proceeding, § 20, pp. 661- 
563 

Fraud as ground for setting aside decree and 
certificate, § 28 

Judgment or decree in registration proceeding, 
§ 20, pp. 656-558 

Sheriff’s deed, basis for registration of title, S 3, 
p. 530 

Shortage, conclusiveness of pro rata distribution of 
shortage in block in registration proceeding, § 20, 
p. 559, n. 72 

Signature, decision in possessory title proceedings 
under Spanish mortgage law, § 58, pp. 603, 604 
Spanish mortgage law, |§ 50-69, pp. 696-606 

Annulment of possessory title proceedings, J 68, 
p. 604 

Appeals from decisions of registrars, S 52, pp. 600, 
601 

Cautionary notices, § 53 

Correction of records or entries in registry, $ 65 
Extinction or cancellation of records and cau¬ 
tionary notices, § 54 
Form and effect of record, § 52 
Instrument subject to record, § 51 
Ownership, proceedings to establish, § 58, pp. 604, 
605 

Possessory title, proceedings to establish, § 58, 
pp. 603, 604 

Powers and duties of registrar, | 52, pp. 599, 
600 

Publicity of registry, § 56 
Release from existing encumbrances, { 57 
Transfer from old to new books, § 59 
Uxmecorded instruments and records of posses¬ 
sion, § 68, pp. 602-606 
State or people. 

Answer in registration proceeding, $ 16, pp. 539, 
540 

Bound by decree in registration proceedings, § 20, 

p. 660 

Entitled to appeal for trial of issues, § 21, pp. 
663, 664 

Judgment for plaintiff on answer by attorney 
general for people, { 16, p. 541 
Party to registration proceedings, § 12, p. 534 
Registration as €iffectlng lien of state for taxes 
or special assessments, $ 26 
Right to appear and answer in registration pro¬ 
ceedings, S 12, p. 535 
Statutory provisions. 

Abstracts or certified copies thereof as evidence 
in registration proceedings, { 18, p. 545 
Acquisition of title by adverse possession as 
against registered owner, $ 30 
Amendment or rectification of, 

Oertlflcate or registry, $ 22, pp. 572, 573 
Decree in r^istration proceedings, $ 20, 
p. 556 
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Statutory provisions—CJontlnued, 

Appeal or error in registration proceedings, S 21. 
pp. 564-670 

Appeals from decisions of registrars under Span¬ 
ish mortgage law, § 62, pp. 600, 601 
Application or petition for registration, § 16, pp. 
638, 530 

Application to court or other judicial tribunal 
in general, §§ 5-21, pp. 531-572 
Assessment liens against registered land, § 39, 
pp. 587, 588 

Assurance funds, 5 46, pp. 602-594 
Award of possession in registration proceedings, 
§ 20, p. 552 
Cancellation of. 

Certificate of title, § 22, pp. 573, 574 
Memorial, f 32, p. 580 

Constructive notice of registration proceeding, 
§ 14 

Contracts or agreements for sale of registered 
land, § 36 

Damages for wrongful deprivation of land, § 49 
Dismissal or withdrawal of application, § 17, pp. 

541-^3 

Exccptio-ns, 

Examiner’s report, § 19, p. 648 
Review on exceptions in registration pro¬ 
ceedings, § 21, pp. 564-670 
Expunging memorial, § 32, p. 580 
Foes and costs, § 45 

Fraud as affecting registration or certificate, § 28 
Governmental bodies or agencies as bound by 
decree in registration proceeding, § 20, pp. 
560, 561 

Improvements, lien for, on registered land, § 39, 
p. 587 

Introductory statement as to object of statutes, 
etc., § 1 

Judgment lien against registered land, § 43 
Jury trial on issue arising on exceptions to ex¬ 
aminer’s report, § 10, p. 549 
Lost deed, order for restoration of, § 20, p. 552 
Mechanics’ liens against registered land, § 30, pp. 
586, 587 

Minors as bound by decree in registration pro¬ 
ceeding, § 20, p. 560 

Mortgages on rostered lands, § 40, pp. 588-500 
Opening, vacating or setting aside judgment or 
decree in registration proceedings^ § 20, pp. 
556-^58 

Operation and effect of registration, §{ 23-30, pp. 
574r-678 

Persons concluded by decree in registration pro¬ 
ceedings, § 20, pp. 659-561 
Petition for review of registration decree, § 21, 
pp. 570-572 

Proceedings for registration in general, § 4 
Recommittal of examiner’s report, § 19, p. 549 
Registrars of titles, § 47 

Registration laws in general, $ 2, pp. 526-528 
Remedies against, 

Assurance fund, § 46, pp. 593, 694 
Registrar of titles, § 47 
Report of, 

Evidence by examiner to court, § 19, p. 548 
Questions from court of original registration 
to appellate court, $ 21, p. 563 


Statutory provisions—Continued, 

Sale of registered land to enforce taxes or as¬ 
sessments, § 42 

Spanish mortgage law, generally, ante 
Taking of appeal in r^stration proceeding, § 21, 
p. 567 

Time of instituting proceedings against assur¬ 
ance fund, § 46, p. 694 

Tntle or interest which may be registered, § 3, 
pp. 528-631 
Transfers, 

After registration, registration of, § 35, pp. 
582, 583 

Devolution or encumbrance of title after 
registration, §§ 33-44, pp. 581-691 
Withdrawal from registration, § 31 
Stipulations, appellate court’s vacation of stipulation, 
§ 21, pp. 669, 570 

Striking, exceptions to examiner’s report as review- 
able, § 21, p. 565 

•Sublease of registered property, § 37 
Subsequent purchaser, alteration of registration oer^ 
tlflcate of, § 22, p. 573 
Successive registrations^ § 27 
Summons, 

Proceedings to establish possessory title under 
Spanish mortgage law, § 58, p. 603 
Service by publication, § 14 

Surprise as ground for vacating decree in registration 
proceedings, § 20, pp. 556-558 
Tax deeds, 

AfiBirmatlve r^ief to defendant in registration 
proceeding on setting aside tax deed, § 20, 
pp. 653, 664 

Basis for registration of title, § 3, p. 530 
Decree cancelling tax deeds as appealable, § 21, 
p. 665 

Dismissal of application as to tax deed, $ 17, 
p. 543 

Grantee of tax deed as bona fide purchaser of 
registered land, § 35^ pp. 584, 585 
Proceeding to compel entiy of memorial of tax 
deed, § 32, p. 580 

Repeal of registration law, § 2, p. 528 
Validity of provision for cancellation of certifi¬ 
cate for land on filing of tax deed, § 2, p. 527 
a 23 

Tax sales. 

Persons concluded by decree in r^stration pro¬ 
ceedings by purchaser, § 20, p. 669, n. 78 
Registered land, § 42 

Transfer by such sale after registration, S 35, p. 
582 

Tax title, right to register, § 3, p. 530 
Taxes, 

Allegation as to payment of taxes in petition to 
establish possessory title under Spanidb 
mortgage law, $ 58, p. 603 
Bona fide purchaser as taking land free from 
taxes, § 35, p. 583 

Oonclusiveness on reviewing court of finding that 
land was included in tax taking, § 21, p. 569, 
n. 26 

Evidence of adverse possession ^oupled with pay¬ 
ment of taxes in registratiozi proceedings, § 
18, p, 646 

Liens for taxes as affected by registration, { 26 
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Taxes—CJontinued, 

Reimbursement of defendant in registration pro¬ 
ceeding for taxes, § 20, pp. 553, 554 
Showing as to payment of taxes in proceeding to 
establish possessory title under Spanish 
mortgage law, § 58, p. 603 

Terms, fixing terms of dismissal or withdrawal of ap¬ 
plication, § 17, p. 542 

Amendment of application or petition for regis¬ 
tration, § 16, p. 539 

Amendment or correction of decree in registra¬ 
tion proceedings, § 20, p. 556 
Answer in registration proceeding, § 16, p. 640 
Appeals from decisions of registrars under Span¬ 
ish mortgage law, § 52, p. 600 
Commencement of actions for damages for wrong¬ 
ful deprivation of land, § 49 
Opening, vacating or setting aside judgment or 
decree in registration proceeding, § 20, pp. 
556-558 

Proceedings against assurance fund, § 46, p. 594 
Taking of appeal in registration proceeding, § 21, 
p. 567 

Title, 

Acquisition of title to registered land subject to 
having mortgage registered, § 40, p. 589 
Adjudication concerning title in proceedings 
against registrar, § 47 

Allegations as to title in application or petition 
for registration, § 16, p. 538 
Bona fide purchaser of registered land, § 35, pp. 
584, 585 

Burden of proof in registration proceeding, § 18, 
p. 544 

Certificate of ownership issued after transfer as 
evidence of title, § 35, pp. 583, 584 
Certificate of title, ante 

Condusiveness of judgment or decree in regis¬ 
tration proceeding, § 20, pp. 558-561 
Conversion of record of possessory title under 
Spanish mortgage law into title of owner¬ 
ship, f 58, p. 604 

Conveyance by bona fide purchaser’s registration 
of transfer from one whose registration was 
procured by forged transfer, § 35, p. 585 
Creation of indefeasible title in, 

Registered owner, § 23, pp. 574, 575 
Tax purchaser of registered land, § 42 
dismissal of application for failure to establish 
title, § 17, p. 543 

Establishment of ownership, proceedings under 
Spanish mortgage law for, | 58, pp. 604, 605 
Examiner’s duty to investigate matters pertain¬ 
ing to title, § 48 I 

Finding by examiner, § 19, p. 548 
Negligence of transferee as affecting reimburse¬ 
ment from assurance fund, § 46, p, 593 
Payment of fees as condition to Issuance of evi¬ 
dence of title, § 45 

Preliminary examination and certification of title, 

§ 10 

Proceedings to establish possessory title under 
•Spanish mortgage law, § 58, pp. 603, 604 
Reference to examiner in registration proceed¬ 
ings to examine into title, etc., § 19, pp. 547- 
549 


Title—Continued, 

Registration, 

Instrument of transfer as essential to trans¬ 
fer of title of registered land, § 35, p. 
582 

Titles which may be registered, § 3, pp. 528- 
531 

Relief granted in registration proceeding, § 20, 
pp. 551-554 

Sale of registered land to enforce taxes or assess¬ 
ment, i 42 

Scope and extent of determination in registra¬ 
tion proceeding, § 20, pp. 550, 551 
Support of trial court’s conclusion by referee’s 
findings, § 19, p. 550, n. 27 
Transferee for value, § 35, p. 583 
Universal title, recordation under Spanish mort¬ 
gage law, § 52, pp. 598, 599 
Weight and sufficiency of evidence in registration 
proceeding, § 18, pp. 545, 546 

Transcript of evidence on appeal or error in registra¬ 
tion proceeding, § 21, p. 566 
Transfers, 

Cautionary notice under Spanish mortgage law as 
not precluding alienation of property, § 53 
Effect on title of deed or other instrument of 
transfer if recorded, § 33 
Entry of memorials of subsequent transfers on 
registry and certificate of title, § 32, pp. 
578-581 

Interest in bankrupt’s registered property, § 44 
Negligence of transferee of title as affecting re¬ 
imbursement from assurance fund, § 46, p. 
593 

Protection of grantees whose deeds or other in¬ 
struments of transfer have been registered, 
§ 33 

Right of alienation of registered property, § 34 
Validity of statutory provisions as to transfer 
of registered title, § 2, p. 527 

Trial in registration proceedings, § 19, pp. 546-550 
Trust deed. 

Landowner fraudulently obtaining cancellation 
of deed as party to* action against assurance 
fund, § 46, p. 594 

Presumption foreclosure decree was entered on 
foreclosure of such deed, § 18, p. 544 
Trustee under trust deed as entitled to appear 
in registration proceedings, § 12, p. 635 

Trustees, 

Construction of decree that land be registered in 
petitioner as trustee, § 20, p. 555 
Grantor as bound by decree of registration of title 
in trustee, § 20, p. 561 

Trusts, proceeding to compel entry of memorial of 
trust, § 32, p. 580 
Undivided interest, 

Dismissal of application without prejudice, § 17, 
p. 543 

Persons who may apply for registration, § 7 
United States as bound by decree in registration pro¬ 
ceeding, § 20, pp. 560, 561 

United States District Court in Puerto Rico, authority 
to disr^ard Spanish mortgage law, § 50 
Universal title, recordation under ^aidiA mortgage 
law, § 52, pp. 598, 599 
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Unknown parties, 

Parties to registration proceedings, § 12, p. 534 
Persons concluded by decree in registr^on pro¬ 
ceedings, § 20, p. 559 

Unknown persons, constructive notice of proceeding, 
§ 14 

Unknown residence, constructive notice of proceed¬ 
ing to persons whose residence is unknown, § 14 
Vacating judgment or decree in registration proceed¬ 
ing, § 20, pp. 556-563 
Validity of, 

Power of attorney to deal with registered land, 
§ 34 

Registration laws, § 2, pp. 526-528 
Value of land. 

Amount of recovery against assurance fund, § 
46, p. 593 

Buildings or other improvements, damages recov¬ 
erable for wrongful deprivation of land, § 49 
Venue, action on claim against assurance fund, § 46, 
p. 594 

Verification, 

Absence of verification of application as ground 
for collateral attack on registration judg¬ 
ment, § 20, p. 561, n. 5 

Answer in proceeding to compel entry of memori¬ 
al, § 32, p. 580, n. 87 

Answer in registration proceedings, $ 16, p. 540 
Application or petition, § 16, p. 539 
Villages, 

Party to proceeding for cancellation of memori¬ 
al, § 32, p. 580 
Registration, 

Affecting village’s lien for taxes or special 
assessments, § 26 

Basement in street under common-law dedi¬ 
cation, § 3, p. 530 

Voluntary dealing with registered land in general, 
§ 34 

Voluntary dismissal or withdrawal of application, § 
17, pp. 541-543 
Waiver, 

Assert unconstitutionality of registration law, 
§ 2, p. 528 

Defects or objections relative to process or no¬ 
tice, I 14 


Waiver—Continued, 

Jury trial on issue arising on exceptions to ex¬ 
aminer’s report, § 19, p. 649 
Notice of mechanic’s lien on registered land, § 
39, p. 587 

Objections to petition in proceeding to establish 
ownership under Spanish mortgage law, § 
58, p. 605 

Petitioner’s waiver of exceptions as term of dis¬ 
missal or withdrawal of application, § 17, 
p. 542 

Service of bill of exceptions on appeal or error 
in registration proceeding, § 21, p. 565 
Cnme limit for filing notice of api)eal from re¬ 
corder’s decision, § 47, p. 595, n. 25 
Weight and sufllciency of evidence in registration 
proceeding, § 18, pp. 645, 546 
Wills, 

Acquisition by devisee of title subject to having 
mortgage registered, § 40, p. 589 
Appeal for trial of issue from land court’s deci¬ 
sion as to testator’s omission to provide for 
children, § 21, p. 564 

Determination in registration proceeding wheth¬ 
er testator’s omission to provide for his 
children was intentional, § 20, pp. 550, 551 
Passage of title of rostered land by will, § 41 
Proof of title in claimant under devisees in will, 
§ 16, p. 541, n. 60 

Weight attached by appellate court to trial 
judge’s findings as to interpretation of will, 
§ 21, p. 568, n. 9 
Withdrawal, 

Application, § 17, pp. 541-643 
Land court’s decree as quieting title as against 
respondent withdrawing dalm, $ 23, p. 575;^ 
n. 17 

Validity of statutory provision as to withdrawal 
of land from registration, § 2, p. 528 
Withdrawal from registration, § 31 
Writ of assistance, award in registration proceeding, 

§ 20, p. 552 

Writ of possession, award in registration proceeding, 
§ 20, p. 552 

Written opposition in registration proceedings, § 16, 
p. 540 
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RELEASE 


Abandonment of right or claim, release as, § 1, p. 629, 
n. 1 

Acceptance, 

Admission of liability by acceptance of release, 
§43 

Effect of acceptance of gratuity from one tort¬ 
feasor, § 50, p. 695 

Instructions to jury as to acceptance of consider¬ 
ation for release, § 73, p. 725 
Less than amount due as rent as release, § 5, 
p. 631, n. 28 

Offer to release, § 24. p. 643, n. 11 
Presumption, § 65, p. 706 
Ratification by acceptance of consideration or 
benefits, § 32, pp. 660, 661 
Requisites of release, § 8 

Accord and satisfaction, operation of release as, § 40 
Acknowledgment, 

Payment as release^ § 5, p. 631, n. 26 
Release as acknowledgment of satisfaction, § 2 
Actions, 

Aflarmance of release by releasor in suit for dam¬ 
ages, § 34 

Breach of covenant not to sue, § 44 
Construction of Covenant not to maintain action 
• already brought, § 44 

Covenantee’s remedy on covenant not to sue, § 44 
Failure to sue one tort-feasor as release, § 50, 
p. 695 

Original cause of action where release is avoid¬ 
able, § 33 

Release as bar to action, § 40 
Subject matter of release, § 22 
Adequacy of consideration, § 19 

Consideration of inadequacy of consideration in 
connection with question of fraud, | 27, pp. 
656, 657 

Evidence on issue of fraud, § 66, p, 709, n, 27 
Gross inadequacy of consideration as raising Jury 
question as to fraud, § 72, p. 719 
Gross Inadequacy with other evidence as sufii- 
cient to avoid release fo-r undue influence, 
§ 69, p. 716, a 1 

Question for jury as to fraud as raised by evi¬ 
dence of inadequacy with other evidence, § 
72, pp. 719, 720 

Seaman’s release, evidence, $ 66, p. 710 
Admiralty court’s disallowance of plea of release, § 
33, p. 061, n. 70 

Admissibility of evidence, § 66, pp. 708-710 
Admission of liability by release, § 43 
Advice, 

Close scrutiny of release where releasor lacked 
benefit of independent advice, § 24, p. 644 
Evidence as to advice available to seamen, § 66, 
p. 710 

Reality of consent to release e:icecuted with bene¬ 
fit of advice of counsel, § 24, p. 644, n, 15 


A Tilled 

Reliance on releasee’s fraud by releasor who has 
advice of own physician, attorney, etc., § 27, 
p. 652 

Validity of release by seaman acting under ad¬ 
vice, § 21, pp. 640, 641 
Affidavits, 

Defense affidavit setting up release, necessary 
averments, § 60 

Execution of ^davit as ratification of release, § 
32, p. 660, n. 39 

Agwits and agency. Principal and agent, generally, 
post 

Agreement not to sue. Covenant or agreement not 
to sue, generally, post 
Agreement to release, 

Failure of consideration, § 20 
Nature and distinction between agreement and re¬ 
lease, § 4 

Operation of agreement based on condition, § 42 
Time of taking effect, § 45 

Ambiguous release, construction against person who 
prepared it, § 38, p. 671 

Amendment, tender of consideration for first time in 
amendment to petition as too late, § 37, p. 668 
Amnesia, ratification of release executed while suf¬ 
fering amnesia, § 32, p. 661, n. 59 
Annexation of copy to affidavit of defense setting up 
release, § 60 
Answer or plea. 

Effect of plea of release, § 62 
Necessary averments in pleading r^ease as de¬ 
fense, § 60 

Pleading in avoidance of releases set up in* pleas 
or answers, § 63 
Puis darrein continuance, § 61 
Release as, 

Defense, §§ 58-62, pp. 701-703 
Good or complete answer, § 40 

Anticipating defense of release in pleading, § 57 

Appeal, § 75 

Assignment, 

Consideration for release, § 12 
Term release as importing assignment of ri^t, 
§ 1, p. 629, n. 1 

Assumpsit, 

Necessity of pleading release specially in action 
of, § 59 

Showing release obtained after action brought 
without pleading, § 61 

Attorneys, 

Consideration of absence of releasor’s counsel in 
determining whether fraud induced release, 
§ 27, p. 656 

Evidence of conversations between attorney of 
covenantor not to sue and covenantee’s agent, 
§ 66, p. 710 
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Attorneys—Oontinued, 

False representation of law as vitiating release 
where releasor has had opinion of his at¬ 
torney, § 27, p. 656 

Necessity of attorney’s consent to validity of re¬ 
lease, § 23 

Heality of consent to release executed with bene¬ 
fit of advice of counsel, § 24, p. 644, n. 15 
Reliance by releasor on representations by ad¬ 
versary’s attorney, § 27, p. 662, n. 7 
Reliance on releasee’s false representations by re¬ 
leasor who had advice of own attorney, § 27, 
p. 652 

Validity of seaman’s release signed on advice of 
own lawyer, § 21, p. 640, n. 67 
Authority to release, § 23 
A (itomobiles. 

Consideration for release of buyers from balance 
due, § 12 

Determination of intention in construing release 
by injured passenger, § 38, p. 670, n. 02 
Evidence, 

Condition where buyer claims release by 
seller, § 66, p. 710 

Releasor’s mental incapacity by reason of 
brain contusion, § 69, p. 712, n. 84 
Injured passenger’s release effected pursuant to 
settlement with driver’s husband as bar to 
action, § 50, p. 683, n. 48 
Insured’s release as bar to Insurer’s enforcement 
of rights against wrongdoer, § 46, p. 677, n. 6 
Payment to third person as consideration for re¬ 
lease of claims for automobile accident, $ 12, 
p. 636, IL 7 

Persons concluded by release by bailee, § 46, 
p, 677, n. 2 

Reduction of recovery against other wrongdoers 
by consideration for covenant not to sue 
wrongdoer, | 50, pp. 693, 694, n. 24 
Repayment by releasor of sums received from 
vehicle owner in suit against owner of other 
vehicle, § 37, p. 666, n. 32 
Avoidance, 

Burden of proof, promptitude of offer to rescind, 
§ 05, p. 707 

Character of misrepresentation warranting avoid¬ 
ance, § 27, pp. 054-656 
Duress or coercion as ground, § 28 
Evidence, § 60, pp. 711-716 
Admissibility, 

Avoid release, § 66, p. 709 
Rescission of release, § 66, p. 710 
Promptness in rescinding release on discov¬ 
ery of fraud, § 70 

Fraud as ground, § 27, pp. 650-657 
Fraudulent inducement for releasor to sign with¬ 
out reading, etc., as ground, § 25, pp. 648, 649 
Innocent misrepresentation as ground, § 26 
Law, mistake of law as ground for avoidance of 
release, § 25, p. 647 
Mistake as ground, § 25, pp. 645-649 
Presumptions and burden of proof, § 65, pp. 705- 
708 

Questions for jury as to whether there was valid 
rescission, etc., § 72, p. 720 
Reasonable promptness in offer to rescind as 
Jury question, § 72, p. 720 


Avoidance—Continued, 

Releasor’s mental Incapacity or incompetence^ § 
23 

Remedies for relief from effect of release, |§ 33- 
37, pp. 661-068 

Undue influence as ground, § 30 
Want of reality of consent as ground, § 24 
Written release on ground of ignorance of con¬ 
tents, § 25, pp. 647-649 

Bailees, persons concluded by release by bailee, § 
46, pp. 676, 677, n. 1, 2 

Bankrupts, consideration for release of bankrupt, 
§12 

Benefits, acceptance or retention of benefits as rati¬ 
fication, § 32, pp. 660, 661 
Bills and notes. 

Action for fraud by releasor induced to accept 
notes as consideration for release by false 
representation, § 34 

Burden of proof as to release of joint and several 
makers, § 65, p. 708 

Execution of notes as consideration for r^ease, 
§ 12 

Failure of consideration where notes given for 
release are worthless, § 20, p. 639, n. 43 
Payment of notes as consideration for release, 
§ 12. p. 635, n. 93 

Payments on notes after release as affecting 
coverage of release, § 53, p. 700, n. 79 
Restoration of notes as prerequisite to repudia¬ 
tion of release, § 37, p. 664, n. 09 
Return of notes as consideration for release^ § 
12, p. 635, n. 91 

Bonds, 

Failure of consideration where bonds given for 
release are worthless, § 20, p. 639, n. 43 
Restoration of worthless bonds as prerequisite 
to repudiation of release, § 37, p. €64, n. 99 
Broker’s commissions, future renewal commissions 
as not embraced in release, § 53, p. 699, n. 77 
Burden of proof, § 65, pp. 705-708 
Cancellation, fraud as ground, § 27, pp. 660-657 
Capacity to release, § 23 
Case, 

Necessity of specially pleading rtiease in action 
on case, § 59, p. 701 

Showing release obtained after action brought 
without pleading in action on case, § 61 
Cause of action. 

Extinguishment by covenant not to sue, § 44 
Operation and effect of release of cause of ac¬ 
tion in general, § 40 

Chattel mortgagor’s release as concluding mortgagee* 
§ 46 

Check as r^ease, § 5, p. 631, n. 26 
Checks, 

Indorsement of check as release, § 5, p. 631, n. 26 
Operation and effect of receipt to tort-feasor «dl- 
dorsed on check, § 50, p. 694, n. 33 
Retention of check given for release as pre¬ 
cluding avoidance of release, § 37, p. 664, 
n. 99 

Statement on check that check was in full set¬ 
tlement as basis for claim of release, § 24, p. 
644, n. 13 

Cfivil liability for discrimination as subject of release^ 
§22 
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Claim adjuster’s fraud in obtaining release as Jury 
question, § 72, p. 718, n. 69 
Claims, 

Conditional release as bar of claim, § 42 
Construction of release as operating to discharge 
claims as question of law, § 72, p. 721 
Discharge and extinguishment by release^ §§ 41, 
42 

Operation and effect of, 

Belease of claim in general, $ 40 
Release with respect to claims not known or 
contemplated, § 62, pp. 697-099 
Payment of disputed claim as considefration for 
release, § 13 

Promise to give employment as consideration 
for release of claim, § 17 

Reservation of claims by releasor, § 24, p. 643, n. 
12 

Revival of claim against tortfeasors on rescis¬ 
sion of release, § 33, p. 661, a 71 
Scope of release as question of law or fact, § 72, 
p. 721 

Subject matter of release, § 22 
Coercion, 

Affecting validity, § 28 
Burden of proof, § 65, p. 707 

Seaman’s release was executed without co¬ 
ercion, S 65, p, 708 
Evidence, 

Avoid release on ground of coercion, § 69, p. 
715 

Execution of release without coercion, § 66, 
p. 710 

Procurement by coercion as question of fact, § 
72, p, 722 

Collateral attack on release, § 33 
Common law. 

All joint tort-feasors as released by release of 
one joint tort-feasor, § 60, pp, 681-695 
Decisions of courts of forum as to what common 
law is as governing, f 39 

Necessity of consideration for release imder seal, 

§ 11 

Persons released by release of one of two or more 
joint debtors or obligors or joint and several 
debtors or obligors, § 49, pp. 678-681 
Presumption common law is in force in place of 
making release, § 39 
Seal as requisite of release, §,7 

Comparison of release and other transactions, §§ 2-4 
Complaint, anticipating in complaint defense of re¬ 
lease, § 57 
Concealment, 

Burden of proof to avoid release for fraudulent 
nondisclosure by alleged agent, $ 65, p. 708 
Fraud, § 27, p. 653 
Oonclusiveness, 

Acknowledgment of payment in full as conclusive 
release, § 5, p. 631, a 26 
Operation and effect of release in general, § 40 
Presumption, 

Consideration from use of seal, § 11 
Signer of release has read, understood and 
assented to its terms, § 25, p. 648, n. 55 
B^eaae as conclusive acknowledgment of satis¬ 
faction, § 2 


Conclusiveness—Continued, 

Retention of benefits as conclusive of ratification, 

§ 32, p. 661 

Use of seal as conclusive evidence of considera¬ 
tion, § 11 

•Condition or capacity. 

Misrepresentation as to injured releasor’s condi¬ 
tion as question for jury, § 72, p. 719, n. 69 
Taking issue as to releasor’s mental capacity 
from jury, § 72, p. 724 

Condition subsequent, operation and effect of release 
on such condition, § 42 

Conditional vendee’s release as concluding condition¬ 
al vendor, § 46 
Conditions, 

Burden of proving compliance with conditions, 
% 65, p. 705 

Operation and effect of conditional release, $ 42 
Conditions precedent, 

. Contesting validity, §§ 36, 37, pp. 663-668 

Operation of release made subject to such condi¬ 
tion, § ^ 

Confession and avoidance of releases set up in pleas 
or answers, § 63 

Confidential relationship. Fiduciary or confidential 
relationship, generally, post 
Confiict of laws relative to construction and operation 
of release, § 39 
Consent, 

Attack on validity of release without restoration 
or tender on ground of absence of meeting 
of minds, § 37, p. 665 

Evidence of access of meeting of minds, § 68 
Necessity of consent to release by attorney or 
court order, § 23 

Reality of consent, §§ 24r-30, pp. 643-668 
Consideration, §§ 10-20, pp. 633-639 

Acceptance and retention of consideration as 
ratification, § 32, pp. 660, 661 
Adequacy of consideration, generally, ante 
Averments as consideration in pleading release 
as defense, § 60 

Burden of proof of want of consideration, § 65, 
p. 707 
Evidence, 

Adequacy of consideration for release by 
seaman, § 66, p. 710 

Want of, or payment of, consideration, § 69, 
pp. 711-712 

Want of consideration for general r^ease, 
§ 66, p. 709, n. 32 
Failure of consideration, § 20 
Fraud or misrepresentation as to consideration 
as defense to plea of release, § 35 
Inadequacy of consideration as, 

Evidence on issue of fraud, § 66^ p. 709, n. 
27 

Matter considered on question of fraud, § 27, 
pp. 656, 657 

Instructions to jury, § 73, p. 725 
Instrument not under seal supported by sufficient 
consideration as release, § 7 
Law governing effect of releasor’s failure to re¬ 
store consideration, $ 39 
Mutual releases or promises to release, S 18 
Necessity, §§ 10, 11 

Releases under seal, § 11 
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Oonsideratlort—Continued, 

Part payment, § 15 
Payment of disputed claim, § 13 
Performance of legal obligation. § 14 
Pleading, 

Restoration or tender of consideration, § 63 
Want of consideration, § 63 
Presumption, § 65, p. 708 
Proof of want of consideration in action at law, 
§ 35 

Questions for jury, § 72, p. 718 
Restoration of consideration, generally, post 
Signature to release not supported by consider¬ 
ation as requisite, § 8 
Tender of consideration, generally, post 
Waiver of legal right and forbearance, § 16 
What constitutes, §§ 12-18, pp. 635-638 
Writing as essential to release in absence of 
consideration, § 6, p. 631, n. 34 

Construction, §§ 38-56, pp. 609-700 

Conflict of laws relative to constiniction of lease, 
§ 39 

Covenant not to sue, § 44 
Instruments designated covenants not to sue 
with reservation of rights against other 
tort-feasors as releases, § 50, p. 694 
Persons released, §§ 48-60, pp. 677-695 
Questions of law or fact, § 72, pp. 720-721 
Releases of tort-feasors with reservation of 
rights against other tort-feasors as cove¬ 
nants not to sue, § 50, p. 694 
Scope and extent of release, §§ 61-66^ pp. 695- 
700 

Time of taking effect of release, § 45 
Verdict and findings involving releases, § 74 

Constructive fraud, 

Establishment by inadequacy of consideration, 
S 27, p. 656 

Ground for rescission of release, § 27, p. 651 
Innocent misrepresentations to releasor, § 26 
Superior advantage of releasee, 8 27, p. 657 

Contents, 

Averments as to contents in pleading of release 
as defense, § 60 

Burden of proof of lack of understanding of 
contents, § 65, p. 707 

Ignorance of contents of written release as 
ground for avoidance, § 25, pp. 647-^649 
Presumption of knowledge of contents, § 65, p. 
707 

Contingency, taking effect of release on hapi^ening 
of, § 45 

Contingent interests, § 64 

Contingent right as subject of release, § 22 

Continuance, plea of release puis darrein continuance, 
S 61 

Contractors, building owner’s release of contractor, 
embracing demands of which parties were un¬ 
aware, § 52, p. 699, n. 72 

Contracts, 

Agreem^t to release as contract, § 4 
Collateral attack on release of contractual lia¬ 
bility, 8 33 

Completeness as essential requisite of release, 
85 


Contracts—Continued, 

Consideration as essential to r^ease of party 
bound by contract under seal, § 10, p. 634, 
n. 69 

Existing contract right as subject matter of re¬ 
lease, 8 22 

Express and implied releases applicable to con¬ 
tracts, § 6 

Matters released by release of pia^Tn ex con¬ 
tractu, 8 51, p. 697 

Operation of covenant not to sue in contract, 
8 44 

Operation of law, releases applicable to contracts 
by, 8 9 
Release as. 

Contract or ig)ecies of contract, 8 1 
Satisfaction of performance of condition of 
conti’act, § 40 

Conveyance, term release as importing conveyance 
of right, 8 1, p. 629, n. 1 
Covenant not to sue^ 

Admissibility of covenant to show entire agree¬ 
ment, 8 66^ p. 709, n. 23 

Agreement to dismiss as to one of tort-feasors 
as covenant not to sue, 8 60, p. 695 
Construction of instrument as release or cove¬ 
nant as question of law or fact, § 72, p, 721 
Construing instruments and transactions as con¬ 
stituting or not constituting, § 38, p. 669 
Definition and nature^ 8 3 
Discharge of codebtors or obligors by covenant 
not to sue one of two or more joint or joint 
and several debtors or obligors, § 49, p. 681 
Effect of covenant not to sue fewer than all of 
tort-feasors, § 60, pp. 691-694 
Evidence of conversation between covenantor’s 
attorney and covenantee’s agent, 8 66, p. 710 
Failure of consideration, § 20 
Formal requisites, § 6 
Instructions to jury, 8 73, p. 725 
Intention of covenantor to release covenantee 
as question of law or fact, 8 72, p. 721 
Operation of covenant, § 44 
Operation of receipts given to a tort-feasor, § 60, 
pp. 694, 696 
Persons concluded, 8 46 

Physician as released from liability when cove¬ 
nant not to sue is deemed release of tort¬ 
feasor, 8 50, p. 691, n. 7 
Relief from effect of covenant, § 33 
Repudiation without tender of consideration, 8 37, 
p. 667 

Rule for release of physician by release of tort¬ 
feasor inapplicable when release deemed 
covenant not to sue, § 60, p. 691, n. 7 
Settlement against tort-feasor so as to prevent 
subsequent action as jury question, 8 72, 
p. 721, n. 96 

Covenant running with the land, 8 63, p. 700, n. 79 
Damages, 

Affir mangft Of release by r^easor and suit for 
damages, § 34 

Stipulation fixing damages as release, § 5, p. 
631, n. 28 

Debt Indebtedness, generally, post 
Deceit right of action for deceit as subject of re¬ 
lease, 8 22 
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Declaratory Judgmeat to establish validity of cove¬ 
nant not to sue, § 44^ p. 675, n. 80 
Defenses, 

Anticipating defense of release in pleading, § 57 
Covenant not to sue as defense to action, § 44 
Invalidity as defense to plea of release, § 35 
Law governing validity of release as defense, 
§ 39 

Pleading in avoidance of defense of release, 
« 63 

Pleading r^ease as defense, §§ 58-02, pp. 701- 
703 

B^ease as defense, § 40 
Definitions, 

Covenant not to sue^ § 3 
Belease, § 1 
Delivery, 

Presumption, § 65, p. 706 
Questions of law or fact, § 72, pp. 717-718 
Bequisites of rdease, § 8 
Demand 

Due one personally as not embraced in release 
given in representative capacity, § 55 
Held in representative capacity as not embraced 
in release given by one individually, § 55 
Operation of release with respect to demands. 
Contemporaneously or subsequently accruing 
or maturing, | 63 

Not known or contemplated, § 62, pp. 697- 
699 

Subject matter of release, § 22 
D«nurrer to, 

Evidence relating to invalidity of release, § 72, 
p. 724 

Plea of release puis darrein continuance, § 61 
Pleading in avoidance of defense of release, 
§ 63 

Detriment to releasee or benefit releasor as consid¬ 
eration, § 12 

Devisees, extinguishment of interest by release by, 
§ 54 

Direction of verdict, judgment or finding by court, 
§ 72, pp. 723-724 
Discharge, 

All joint obligees by release by less than all, 
§47 

Claim or obligation, release as, f 1, p. 629, n, 1 
Collateral security by release of debt § 56 
Debt r^ease as, § 2 

Demands contemporaneously or subsequently ac¬ 
cruing or maturing, § 53 

D^ands not known or contemplated, § 52, pp. 
697-689 

Joint or joint and several debtors or obligors 
on release of one debtor or obligor, § 49, 
K>. 678-681 

Joint tortpfeasors by release of one Joint tort¬ 
feasor, § 60, pp. 681-685 

Operation of law as tantamount to release, | 9 
Bights and daims by release, §§ 41, 42 
Discontinuance, effect of discontinuance or agree¬ 
ment to discontinue as to one tort-feasor, % 60, 
p. 695 

Discretion of court as to repleader where plea of 
rdease puis darrein continuance adjudged had 
on demurrer, 61 


Discrimination, civil liability as subject of rdease, 
§ 22 

Disease, effect on releasor’s capacity to release, 

§ 23 

Dismissal, 

Effect of dismissal or agreement to dismiss as to 
one of joint tort-feasors, § 50, p. 695 
Belease as ground for dismissal of plaintiff’s 
case, § 40 

Distinction between release and other transactions, 
§§ 2-4 

Distributees, operation of release given by, § 54 
Draftsman or rdeasor, construction against, § 38, 
p. 671 
Drugs, 

Evidence of rdeasor’s mental Incapacity from 
use of, § 69, p. 712, n. 83 

Fraud in obtaining release by person given 
large amount of drugs as jury question, § 72, 
p. 718» n. 69 

Duress, 

Affecting validity, § 28 
Burden of proof, § 65, p. 707 
Evidence to avoid release on ground of, § 69, 
p. 715 

Pleading, § 63 

Procurement by duress as question of fact, § 72, 
p. 722 

Batiflcatlon of release voidable for duress, § 32, 
p. 659 

Taking issue from jury, § 72, p. 724 
Employees* 

Acceptance of, 

Benefits by injured employee as estoppel to 
claim invalidity of release, § 32, p. 660, 
n. 57 

Pension and benefit plan, eta, as release of 
claim against third person for injuries, 
§ 5, p. 631, n. 28 

Belease suhje^ to condition, § 8, p, 633, 
n. 56 

Averment as to consideration in pleading defense 
of relief in employees’ for overtime, § 60, 
p. 702, n. 3 

Compensation settlement with employers as re¬ 
lease of physician from malpractice Ua- 
bUity, § 60, p. 691, n. 7 

Construing instrument executed by employee as 
not constituting release, § 38, p. 669, n. 83 
Contest of validity of release wiliiout restoration 
or tender of consideration, $ 37, p. 666 
Delivery of employee’s release for injury as 
requisite, § 8* p. 633* n. 54 
Employer’s promise as consideration for em¬ 
ployee’s release* $ 12, p. 636, n. 6 
Evidence, 

Coercion in procurement of releasement, § 69, 
p. 715, n. 19 

Employer’s practice or rule for release for 
permitting injured employee to return 
to work, § 66, p. 710 
Issues of fraud, § 66, p. 709, n. 27 
Want of consideration for general r^ease, 
§ 66* p. 709, n. 32 

Execution of affidavit as ratification of injured 
employee’s release^ § 32, p. 660, n. 39 
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BSmpIoyees—Continued, 

Illegality of release by employees, § 31, p. 669, 
n. 24 

Knowledge of character of instrument as af¬ 
fecting remedy for relief from release, § 33, 
p. 661, n. 69 

Matters concluded by release executed pendente 
lite in employee’s action for salary. § 51. 
p. 697, n. 60 

Matters released by release given by injured 
employee, § 62, p. 597, n. 58 

Misrepresentation as affecting scope and extent 
of release executed by employee, § 51, p. 
696, n. 54 

Misrepresentation by employer as to injuries 
as affecting necessity of restoration of con¬ 
sideration to attack validity, § 37, p. 6C5, 
n. 9 

Payment to employee as consideration for re¬ 
lease, § 12 

Performance of legal obligation as consideration 
for release by Injured employee^ § 14 p. 
636, n. 13 

Presumption of validity of release of employer’s 
liability, S 65, p. 706, n. 77 

Ratification of release as jury question, § 72, 
p. 720, n. 79 

Release of one as discharge of other, § 50, pp. 
689, 690 

Restoration of sum received as condition to ac¬ 
tion on claim under Employers’ Liability Act, 
§ 37, p. 667 

Spending proceeds of settlement as ratification 
of release by injured employee, § 32, p. 681, 
n. 66 

Tender of consideration as condition precedent 
to contesting validity of release, S 37, p. 664, 
n. 98 

Employment, 

Agreement to employ releasor as consideration 
for release as jury question, § 72, p. 718 

Giving or promising to give employment as con¬ 
sideration, § 17 

Questions of fact as to releasee’s agreement to 
employ releasor, § 72, p. 723 

Equitable relief against invalid release, §§ 33-37, pp. 

661-668 

Escrow, delivery of release in, § 8, p. 633, n. 55 

Estoppel, 

Attack validity, § 32, pp. 669-661 

Covenant not to sue as estopping parties, § 44, 
p. 675, n. 80 

Oi)eration and effect of release as estoppel, §§ 
41, 42 

Physician citing release as guardian to make 
claim for medical services, § 65, p. 700, n. 84 

Releasor’s estopp^ to deny, 

Assent, S 24, p. 643, n. 11 
Knowledge of contents of written release, 
§25, p. 648 

Liability of party released in action against 
real wrongdoer, § 50, p. 689 

Tort-feasor as estopped as against joint tort¬ 
feasor by release, § 43, p. 675, n. 72 

Evidence, 

Admissibility, § 66, pp. 708-710 


Evidence—Continued, 

Avoidance of release, J 66, pp. T08-710; 8 69, pp. 
711-716 

Establishment of release, § 68 
Exceptions to requirement of tender as condition 
to attack on validity, § 37, p. 667 
Issues and proof, § 64 

Mental capacity of releasor in action at law, J 36 
Other matters in issue, § 70 
Presumptions and burden of proof, § 65* pp. 705- 
708 

Reception of evidence on trial, § 71 
Release as evidence of extinguishment of debt 
or daim, § 2 

Request for instructions to Jury contrary to 
evidence, § 73* p. 725, n. 54 * 

Use of seal as evidence of consideration, 8 11 
Variance between issues and proof, § 64 
Want of consideration for release in action at 
law, § 35 

Weight and sufidency of evidence* §§ 67-70, pp. 
710-717 
Execution, 

Construction and validity as governed by law 
of place where release is executed, § 39 
Fraud or misrepresentation touching execution 
as defense to plea of release, § 35 
Instructions to Jury as to legal principles, § 73, 
p. 724 

Pleading denying execution of release, § 63 
Questions of fact, § 72, pp. 717-718 
Questions of law or fact, fraud and misrepresen¬ 
tation in execution of release, § 72, pp. 718- 
720 

Restoration or tender of consideration as condi¬ 
tion precedent to contesting validity on 
ground of fraud in execution, § 37, pp. 663- 
668 

Executors and administrators. 

Consideration for release by administratrix, $ 12 
Presumption in favor of release of executors’ 
estate, § 65, p. 70S 

Release given by one individually as excluding 
demands held in representative capacity, § 
55 

Executory promise as consideration for r^ease, § 12 

Expectant Interests, § 54 

Extinguishment, 

Cause of action by covenant not to sue, § 44 
Interest in estate by release given by heir, de¬ 
visee, etc., § 54 

Rights and claims by release, 8$ 41, 42 
Eye, validity of seaman’s release made in ignorance 
of cataract on eye, § 21, p. 640, n. 68 
Failure of consideration, § 20 

Fair Labor Standards Act, part payment as consider¬ 
ation for rdease of amount due, § 15, p. 637, n. 
18 

False imprisonment, release as bar to action for, § 
40, p. 673, n. 54 

Federal Employers’ Liability Act, 

Action under act by employee who executed re¬ 
lease, § 33, p. 661, n. 69 
Claims under act as subject of r^ease, | 22 
Mistake as ground for rescission of release made 
under act, § 25, p. 645, n. 30 
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Federal Employers’ Liability Act—Continued, 

Restoration of sums received as condition to suit 
on claim, § 37, p. 667 

Fiduciary or confidential relationship, 

Close scrutiny of release executed In favor of 
one standing in such relation to r^easor, § 
24, p. 644 
Evidence, § 70 

Presumptions and burden of proof, $ 65, pp. 707- 
708 

Silence as fraud where such relation exists, § 
27, p. 653 

Undue influsiice as ground for avoidance of re¬ 
lease, § 30 

Financial circumstances of releasor as affecting va¬ 
lidity, § 29 

Forbearance to exercise legal right as consideration, 
§ 16 

Forgery, evidence, § 68 
Formal requisites, §§ 5-9, pp. 63^-633 
Acceptance, § 8 
Delivery, § 8 

Operation of law, release by, § 9 
Recordation, § 8 
Seal, § 7 
Signature, § 8 
Writing, § 6 
Fraud, 

Acceptance of benefits after knowledge release 
was obtained by fraud as ground for estop¬ 
pel, § 32, p. 660, n. 57 

Affirmance of release by defaulted releasor and 
suit for damages, § 34 

Averments as to freedom from fraud in plead¬ 
ing release as defense, § 60 
Burden of proof, § 65, pp. 706-707 

Absence of fraud in case of agency between 
releasor and releasee, § 65, p, 707 
Avoid release on ground of physicians* fraud, 

§ 65, p. 708 

Seaman’s release was executed without de¬ 
ception, §65, p. 708 

Conditions precedent to contesting validity on 
ground of fraud, §§ 36, 37, pp. 663-668 
Constructive fraud, generally, ante 
Court’s power to rule that release is fraudulent 
in case of contrary evidence, § 72, p. 724 
Defense to plea of r^ease, § 35 
Effect on validity, § 27, pp. 650-^57 
Evidence, § 66, p. 709 

Avoid r^ease for fraud, § 69, pp. 713-715 
Execution of release without deception, § 66, 
p. 710 

Promptness in rescinding release on discov¬ 
ery of fraud, § 70 

Instructions to jury, § 73, p. 725 

Issues and proof, § 64 

Law, 

False representation of law as Invalidating 
release, § 27, p. 656 

Innocent misrepresentation to releasor as 
fraud in law, § 26 

Misrepresentation, generally, post 
Operation and effect of release void or voidable 
for fraud, § 40 


Fraud—Continued, 

Persons concluded by release of promissor by 
obligee in fraud of co-obligee, § 47, p. 677, 
n. 12 

Pleading, § 63 

Presumption in case of trust relationship be¬ 
tween releasor and releasee, § 65, p. 707 
Questions of law and fact, § 72, pp. 718-720 
Ratification of release voidable for fraud, § 32, 
p. 659 

Restoration or tender of consideration as con¬ 
dition precedent to contesting validity on 
ground of fraud, § 37, pp. 663-668 
Taking issue from jury, § 72, pw 724 
Verdict and findings, § 74, p. 726, n. 60 
General denial, r^ease as inadmissible under, § 59, 
p. 701, n. 92 

General issue, admissibility of release under, § 59 
General release. 

Consideration for, § 12 

Demands embraced in release given by one in¬ 
dividually, § 65 

Discharge of demands contemporaneously or sub¬ 
sequently accruing or maturing, § 53, p. 700, 
n. 79 

Discharge of demands within terms of release 
whether or not contemplated, § 52, p. 699, 
n. 71 

Evidence of want of consideration for such re¬ 
lease, § 66, p. 709, n. 32 

Exclusion from coverage of demand of which 
party was ignorant, § 52, p. 698, n. 68 
Matters released, § 51, p. 697, n. 68 
Persons concluded, § 46 

General release by bailee, § 46, p. 676, n. 1 
Pleading general relief given after commence¬ 
ment of suit, § 61 

Restriction to matters known or within contem¬ 
plation of parties, § 52, p. 698, n. 65 
•Scope and extent, § 51, p. 696 
Trial, §§ 71-74, pp. 717-726 

General release and collection of draft given for re¬ 
lease as release, § 5, p. 631, n. 26 
Good faith, taking issue from jury, § 72, p. 724 
Heirs, extinguishment of Interest by release given 
by, § 64 

Highways, release of damages incident to highway 
construction procured by misrepresentation as 
voidable, § 27, p. 654, n. 33 
Hospitals, 

Aggravation of injury in treatment as not em¬ 
braced in release of liability for injury, § 
63, p. 689, n. 76 

Maintenance, restoration or tender of money ex¬ 
pended for such maintenance as condition to 
attacking validity of release, § 37, p. 667 
Husband and wife. 

Contest of validity of release by wife without 
restoration of consideration which moved to 
husband, § 37, p. 666^ n. 30 
Exoneration of husband’s joint tort-feasors by 
wife’s release of husband from liability for 
tort, § 50, p. 689, n. 87 

Payment to releasor’s husband as consideration 
for release, § 12, p. 636, n. 7 

Identification, sufficient description to Identify par¬ 
ties as requisite, § 5 
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I^orance, avoidance of written release on ground 
of Ignorance of contents, § 25, pp. 647-649 
lUegality, § 31 

Illiterate injured employee’s release as vitiated by 
claim agent’s deception, f 27, p. 657, n. 82 
Implied release, § 6 
Indebtedness, 

Change of securities as release of debt, S 5. n. 
031, n. 28 

Consideration for release, § 12 
Discharge of collateral security by release of 
debt, § 56 

Necessity of consideration for release of debt, 

§ 10 

Part payment as consideration for release, § 
15 

Payment of disputed claim as consideration for 
release, § 13 

Persons discharged on release of one of two or 
more joint debtors of joint and several 
debtors, § 49, pp. 678-681 

Promise to give employment as consideration for 
release of debt for services, 117 
Rescission or cancellation of release of debt for 
fraud, S 27, p. 651 

Independent tort-feasor’s release by release of one 
tort-feasor, § 60, p. 688 

Indorsement of check as release, § 6, p. 631, n. 26 
Inferences. Presumptions, generally, post 
Informal writings as constituting release, § 6 
Injunction as remedy for breach of covenant not to 
sue, § 44 

Instructions to jury, § 73, pp. 724-726 
Insurance, reality of consent to release obtained by 
insurance carrier’s agents from injured person, 
$ 24 

Insurance adjusters. 

Misrepresentation of adjuster as more than opin¬ 
ion, § 27, p. 655, n. 48 

Reliance by releasor on adjuster’s misrepresenta¬ 
tions, § 27, p. 652, n, 7 

Intention, 

Avoidance of release for fraud as dependent on 
intent, § 27, pp. 653, 654 

Determination in construing release, § 38, pp. 

669, 670 
Discharge of. 

Collateral securities by release of debt, § 56 
Joint tort-feasors by release of one such 
torbfeasor, % 50, pp. 684r-688 
Evidence, § 70 

Establish release, § 68 

BiZecution with intention to release as essential 
to valid release, § 24, p. 643 
Instructions to jury, § 73, p. 724 
Instrument not under seal as rdease, § 7 
Manifestation of rdeasor’s intention as requi¬ 
site, S 5 

Persons released as dependent on intent of par¬ 
ties, § 48 

Question of law or fact as to intention relevant 
to scope of release, § 72, p. 721 
Recitals and specific words as limiting general 
words in release, § 38, p. 671 
Restriction of release to matters within contem¬ 
plation of parties, § 52, pp. 697-699 
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Intention—Continued, 

Scope and extent of r^ease, § 61, p. 695 
Signature as requisite of r^ease, § 8 

Interest, consideration for release of interest, { 12, 
p. 635, n. 93 

Interrogatory for special finding, § 74 
Intimidation as affecting validity, § 28 
Invalidity. Validity, generally, post 
Issues and proof, § 64 

Duress where defendant pleads release in action 
at law, § 35 

Joint and several obligors, burden of proof, | 65, p. 
70S 

Joint liability as essential to release of tort-feasor 
by release of another tort-feasor, § 60, pp. 688- 
691 

Joint obligors, 

Burden of proof, § 65, p. 708 
Scope of release as question of law or fact, § 
72, p. 721 

Joint or joint and several obligors, § 49, pp. 678-681 
Joint releasees, avoidance of release for fraud of 
one of several such releasees, § 27, p. 652 
Joint tort-feasors, § 50, pp. 681-695 

Acceptance of gratuity from one tort-feasor, § 
50, p. 695 

Burden of proof, § 65, p. 708 

Release should r^ease only one of tort¬ 
feasors, § 65, p. 707 

Claim by joint tort-feasor against releasee for 
contribution as concluded by release, § 46 
Covenant not to sue fewer than all, § 50, 
691-694 

Denial of full compensation for release of one 
tort-feasor, § 66, p. 710, n. 41 
Dismissal or agreement to dismiss or discontinue 
as to fewer than all joint tort-feasors, effect 
of, §50, p. 695 

Establishment of release as jury question, § 72, 
p. 717, n. 49 

Estoppel as against other tort-feasor by release 
of tort-feasor, § 43, p. 675, n, 72 
Failure to sue one tort-feasor, § 50, p. 695 
Operation of covenant not to sue, § 44 
Persons released, § 50, pp. 681-695 
Pleading in avoidance of defense of release, § 63 
Receipt given to tort-feasor, effect of, § 50, pp. 
694, 695 

Release as admission of liability as such tort¬ 
feasor, § 43, p. 675, n. 72 

Return of consideration as condition to attack 
on validity of release, § 37, p. 668 
Scope of release as question of law or fact, § 
72, p. 721 

Judgment, 

Crediting amount paid for release on judgment 
in proceeding to avoid effect of release, § 
37, p. 664 

Direction of judgment by court, § 72, pp 723, 724 
Effect on security of release of one of two judg¬ 
ment debtors, § 56 

Law governing effect of release on judgment, § 
39 

Release as bar to judgment, § 40 
Jury, instructions to jury, § 73, pp. 724r-726 
Jury questions, § 72, pp. 717-724 
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Landlord and tenant, matters released by release 
executed by tenants on settlement of landlord’s 
summary proceedings, $ 52, p. 698, n. 65 
Leases, 

Acceptance of offer to release property from op¬ 
tion to lease, § 24, p. 643, n. 11 
Bights under lease as subject of release^ } 22 

Legatees, operation of release given by, § 54 
Less than all obligees or tort-feasees, release by, 
persons concluded, § 47 

Letters, construing letter as not constituting release, 
8 38, p. 669, ru 83 

Malpractice. Physicians, generally, post 
Mark, signature by, § 8 

Master and servant. Employee’s r^eases. Em¬ 
ployees, generally, ante 
Matters released, §§ 51-66, pp. 696-700 
Meaning given words in construing rdease, § 38, p. 
671 

Medical attendance, restoration or tender of money 
expended for such attendance as condition to 
attack on validity of release, § 37, p. 657 
Meeting of the minds. Consent, generally, ante 
Mental condition or capacity, 

Close scrutiny of release on ground of releasor’s 
mental condition, § 24, p. 644 
Consideration in determining whether release is 
tainted with fraud, § 27, p. 657 
Election to affirm or disaffirm release executed 
while mentally incapacitated, § 32, p. 660, 
n. 54 

Evidence of mental condition of alleged signer, 
§ 66, p. 709 

Instructions to Jury as to releasor’s mental ca¬ 
pacity, S 73, p. 725 

Proof as to releasor’s mental capacity in kction 
at law, § 35 

B^easor’s condition as affecting reality of con¬ 
sent, 8 24 

Beleasor’s mental competency or capacity as 
question of fact, 8 72, p. 722 
Mental incapacity, 

Burden of proof, § 65, p. 707 
Evidence, § 66, p. 709 ; 8 69, p. 712 

Elnowledge or notice of releasor’s mental in¬ 
capacity, § 70 

- Fraud in obtaining release when releasee was 
mentally Incapable as jury question, 8 72, 
p. 718, n. 59 
Pleading, 8 63 

Hatiflcation of r^ease voidable for sudi inca¬ 
pacity, 8 32, p. 659 

Restoration or tender of consideration as condi¬ 
tion to attack on validity of release as af¬ 
fected by releasor’s Incapacity, 8 37, p. 667 

Mental pain, effect on r^easor’s capacity to release, 
§23 

Milk control law, release as violative of, 8 31, p. 659, 
n. 22 

Misnomer of corporation as affecting commencement 
of action precluding release without attorney’s, 
consent, 8 23 
Misrepresentation, 

AffUrmance by r^easor of r^ease procured by 
misrepresentation and suit for damages, 8 34 
Burden of proof, § 65, pp. 706-707 


Misrepresentation—Continued, 

Court’s power to rule the release is conclusive 
in case of evidence of false representations, 
8 72, p. 724 

Defense to plea of release, 8 35 
Evidence, 8 66, p. 709 ; 8 70 

Avoid release for misrepresentation, 8 69, pp. 

713-716 

Fraudulent inducement to releasor to sign on 
misrepresentation, 8 25, p. 649 
Innocent misrepresentation as affecting validity, 
8 26 

Instructions to Jury, 8 73, p. 725 
Operation and effect of releases obtained by, } 
40 

Questions of law and fact, 8 72, pp. 718-720 
Ratification of release voidable for misrepresen¬ 
tation, 8 32, p. 659 k 

Rdiance on misrepresentations, generally, post 
Scope and extent of release as affected by mis¬ 
representation, 8 51, p. 696, n. 54 

Mistake, 

Burden of proof, 8 65, p. 707 

Effect on validity of release, 8 25, pp. 615-649 

Evidence, 8 66, p. 709 

Avoid release on ground of, 8 69, p. 713 
Innocent but mistaken representations as affect¬ 
ing validity of release, § 26 
Instructions to jury, 8 73, p. 725 
Issues and proof, 8 64 

Law, mistake of law as affecting validity of re¬ 
lease, 8 25, p. 647 

Legal effect of release as affected by mistake in 
naming releasee, 8 48* p. 677, n. 14 
Mutual mistake, post 
Pleading, 8 63 

Ratification of r^ease voidable for mistake, 8 
32, p. 659 

Setting aside seaman’s release signed by advice 
of doctor and lawyer on ground of mistake, 
§ 21, p. 640, n. 67 

Verdict and findings, 8 74* p. 726, n. 60 

Mutual mistake. 

Effect on validity of release, 8 25, pp. 645-649 
Issues and proof, 8 64 
Pleading, 8 63 

Mutual r^eases or promises to rdease* consideration, 
8 18 

Nature, §8 2-4 

Necessities, contest of validity of release without 
tender of consideration which was expended for 
necessities, 8 37, pw 666, n. 37 

Necessitous circumstances. 

Affecting validity, 8 29 

Evidence on issue whether r^ease was fairly 
obtained, 8 66i p. 709, n. 30 

Negligence, 

Covenant not to sue as defense in negligence ac¬ 
tion, 8 44, p. 675, n. 80 

Dismissal of one of two negligent defendants 
as a release, 8 50, p. 695, jl 43 
Evidence of releasor’s negligence, 8 70 
Instructions to Jury as to releasor’s negligence, 
8 73, p. 725 

^ Persons r^eased by r^ease of one Joint tort¬ 
feasor, 8 60, pp. 681-695 
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Negligence—Continued, 

Questions of fact as to releasor’s negligence, § 72, 
p. i2lS 

Belease obtained by fraud as invalid in absence 
of negligence by releasors, $ 27, p. 650 
Belease of one tort-feasor as ^scharge of other 
tort-feasors, § 50, pp. 681-695 
Bight of action for damages as subject of re¬ 
lease, § 22 

Negotiable instruments. Bills and notes, generally, 
ante 

Nervous shock, effect on releasor’s capacity to re¬ 
lease, § 23 

Non est factum, pleading in avoidance of defense of 
release, § 63 

Nonsuit, grant by court, § 72, pp. 723-724 
Notice, 

Evidence of knowledge by releasee or releasee’s 
agent, § 70 

Beleasor’s knowledge of provisions of release, 
etc., as question of fact, § 72, pp. 722-723 
Beleasor’s mental Incapacity as essential to avoid 
release, § 23 

Nursing, restoration or tender of money expended 
for nursing as condition to attack on validity 
of release, § 37, p. 667 

Object of release, consideration in construing release, 
§ 38, p. 670 

Operation and effect, §§ 38-^6, pp. 669-700 

Acceptance of gratuity from one tort-feasor, § 
60, p. 695 

Acceptance or retention of consideration or bene¬ 
fits as ratification, § 32, pp. 660, 661 
Admission of liability by release, § 43 
Burden of proof of lack of understanding of 
effect of release, § 65, p. 707 
Conditional release, § 42 

Conflict of laws relative to operation of release, 
§ 39 

Contingent or expectant interests, § 54 
Covenant not to sue, 

Fewer than all of tort-feasors, § 150, pp. 
691-694 

Instructions to Jury, § 73> p. 725 
One of two or more joint or joint and several 
debtors or obligors, § 49, p. 681 
Demands cbntemporaneously or subsequently ac¬ 
cruing or maturing, § 53 

Discharge of rights and daims by release, §§ 
41, 42 

Dismissal or agreement to dismiss or discontinue 
as to one of joint tort-feasors, § 50, p. 605 
Estoppel by release, §S 41,42 
Failure to sue one tort-feasor, § SO, p. 695 
Matters released, §§ 51-66, pp. 695-700 
Persons conduded, §§ 46,47 
Persons released, §§ 48-60, pp. 677-696 
Plea of rdease, $ 62 

Batiflcatlon as curing invalidity of release, § 
32, p. 660 
Beceipt given to, 

Joint debtor as release of codebtors, § 49, pp. 
680, 681 

Tort-feasor, § 50, pp. 694,695 
Beleasor in r^resentatlve capadty, $ 55 
Belief from effect of release or covenant not to 
sue, $§ 33-37, ppw 661-668 


Operation and effect—Continued, 

Scope and extent of release, §§ 51-66, pp. 685- 
700 

Security as affected by release of debt, § 56 
Signing written release, § 25, pp. 647-649 
Time of taking effect, § ^ 

Operation of law. 

Persons discharged on release of one of two or 
more joint debtors or obligors, etc, § 49, 
p. 678 

Belease by, § 9 

Opiates, use as affecting releasor’s capacity to re¬ 
lease, § 23 

Opinions, avoidance of release for fraud on basis 
of opinions, § 27, pp. 655, 656 
Oral condition, waiver of condition on which release 
was executed by acceptance of benefits, § 32, p. 
661 

Oral release. Parol rdease, generally, post 
Oral settlements with reservation of causes of ac¬ 
tion against joint tort-feasor, j 50, p. 686, n. 62 
Order of court, necessity of consent to release by 
court order, § 23 
Pain, 

Consideration of i>ain In determining whether re¬ 
lease is tainted with fraud, § 27, p. 657, n. 89 
Duress as shown by, § 28 

Effect on releasor’s capadty to release, § 23 
ElSistence of pain as undue influence, § 30 
Fraud in obtaining release by one in intense 
pain as jury question, § 72, p. 718, n. 59 
Parol release^ 

Executed oral agreement as rdease of written 
agreement without consideration, § 10 
Necessity of consideration, § 10 
Persons discharged on release of one of two or 
more joint debtors or obligors, etc., § 49 
Sufficient, { 6 

Part payment as consideration, § 15 
Partial failure of consideration, § 20 
Partial release, 

Crediting amount paid for rdease on loss from 
tort though releasee is not liable^ § 50, p. 
689, n. 88 

Evidence as to acceptance of consideration for 
rdease as part satisfaction, S 66^ P- 709 
Instructions to jury, § 73, p. 725 
Parties, 

Consideration of situation of parties in constru¬ 
ing rdease, § 38, p. 670 

Sufficient description to identify parties as I’equi- 
site, § 5 
Partnership, 

Consideration for rdease of debt due from, § 12 
Law governing effects of release executed to 
partners, § 39 

Matters released by rdease of liability arising 
out of membership, § 51, p. 697, n. 58 
Question of law or fact whether release has 
been established, § 72, p. 717, n. 49 
Payment, 

Acknowledgment of payment in full as release^ 
§ 5, p. 631, n. 26 

Disputed claim as consideration for release, § 
13 

Indorsement on check of payment as release, { 
5, p. 631, n. 26 
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Payment—Continued, 

Money as consideration for release, § 12 
Notes before maturity as consideration for re¬ 
lease of interest, § 12, p. 635, n. 93 
Part payment as consideration, § 15 
Beleasee’s payment to third person as considera¬ 
tion for release, § 12, p. 636, n. 7 
Penal law, validity of release obtained by violation 
of such law, § 24, p. 644, n. 27 
Pension commission, illegality of release of commis¬ 
sion, § 31, p. 659, n. 24 

Performance of legal obligation as consideration, § 
14 

Personal injuries, 

Discharge of all joint tort-feasors by release of 
one such tort-feasor, § 60, pp. 681-695 
Effect on releasor’s capacity to release, § 23 
Employees, generally, ante 
Evidence, 

Avoid release on ground of mistake, § 69, p. 
713 

Fraud or misrepresentation as to releasor’s 
injuries, § 69, p. 715 

Releasbr’s mental incapacity due to injuries, 
§ 69, p. 712, n. 83 

Fraud as affecting validity of release, § 27, pp. 
650-657 

Fraud or misrepresentation in obtaining release 
as questions for jury, § 72, pp. 718-719, n. 
69 

Innocent misrepresentation to releasor as ground 
for avoidance, § 26 
Issues and proof, § 64, p. 706 n. 55, 57 
Mistake as affecting validity of release, § 25, 
pp. 64!5r-649 

Necessity of consent by attorney or by order 
of court, § 23 

Operation and effect of release in general, § 40 
Injury not known or contemplated, § 52, pp. 
697-699 

Reality of consent to release by injured party, 
§ 24 

Restoration or tender of consideration as condi¬ 
tion precedent to contesting validity of re¬ 
lease, § 37, p. 665 

Scope and extent of release executed by injured 
person, § 51, p. 696, n. 64; § 51, p. 697, n. 
68 

Validity of releases by seamen of claims for, § 
21, pp. 640, 641 
Persons concluded, §§ 46, 47 
Persons released, §§ 48r-60, pp. 677-695 
Evidence, § 70 

Persons to whom tender or restoration of considera¬ 
tion may be made as condition to attacking valid¬ 
ity of release, § 37, p. 668 
Physical condition. 

Close scrutiny of release on ground of releasor’s 
physical condition, § 24, p. 644 
Consideration in determining whether release is 
tainted with fraud, § 27, p. 657 
False representation as to condition as ground 
for avoidance of release, § 27, p. 654 
Innocent misrepresentation as to releasor’s physi¬ 
cal condition as ground of avoidance, § 26 
Releasor’s condition as affecting reality of con¬ 
sent, i 24 


Physical injury. Personal Injuries, generally, ante 
Physical pain as affecting mental capacity to release, 
§ 23 

Physicians, 

Aggravation of injury by physician’s negligence 
as not embraced in release of liability, § 53, 
p. 699, n. 76 
Burden of proof. 

Avoid release on ground of physicians’ fraud 
and undue influence, % 65, p. 708 
Physician’s certiflcate of employee’s ability 
to return to work was fraudulently giv¬ 
en, § 66, p. 707 

' Character of false representation by physician to 
warrant avoidance, § 27, p. 654 
Contest of validity of release without restoration 
of consideration which moved to physician as 
third person, § 37, p. 666, n. 30 
Estoppel of physician citing release as guardian 
to make claim for medical services, $ 55, p. 
700, n. 84 
Evidence, 

Fraud or misrepresentation by releasee’s phy¬ 
sician, § 69, p. 715 

Fraudulent issuance of certiflcate of ability 
to work by releasee’s physician, § 66, p. 
709 

Release from liability for malpractice by re¬ 
lease of original wrongdoer, { 70, pp. 
716-717 

Fraudulent representations by physician as 
ground for setting aside release, § 27, p. 652 
Innocent misrepresentation to releasor by physi¬ 
cian as affecting validity of release, § 20 
Misrepresentations of releasee’s physician in ob¬ 
taining release as jury questions, § 72, p. 
719, n. 59 

Mistake in reliance on own physician as affecting 
validity of release, § 25, p. 647, n. 46 
Opinion of physician as ground for avoidance 
of release, § 27, p. 655 

Release of tort-feasor as release of physician 
from liability, § 50, p. 691 

Reliance by releasor on doctor’s misrepresenta- 
* tion, § 27, p. 652, n, 7 

Reliance on releasee’s fraud by releasor who had 
advice of own physician, § 27, p. 662 
Validity, 

RelesLse executed in reliance on mistaken 
statement of releasee’s physician, § 26, 
p. 645, n. 32 

Seaman’s release signed on advice of, 

Own doctor, § 21, p. 640, n. 67 
Shipowner’s doctor, § 21, p. 641, n. 70 

Pipe lines, damages not contemplated as not covered 
by release from liability for damage by leak in 
pipe line, § 52, p. 698, n. 65 
Plea, 

Disallowance of plea of release in admiralty, % 
33, p. 661, n. 70 

Invalidity as defense to plea of release, $ 36 
Pleading, §§ 67-64, pp. 701-706 

Anticipating defense of release, § 67 
Avoidance of defense of release, § 63 
Conditional release in bar of claim, § 42 
Covenant not to sue in bar of action, { 44 
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Pleading—Continued, 

Covenant not to sue less than all of Joint or 
Joint and several obligors in bar of action 
against coobUgors, § 49, p. 681 
Effect of pleading release, § 62 
Exceptions to requirement of tender as condi¬ 
tion precedent to attack on validity, § 37. 
p. 667 

Invalidity as defense to plea of release, § 35 
Necessary averments in pleading release as de¬ 
fense, § 60 

Necessity of pleading release specially, § 69 
Release after action brought, | 61 
Release as defense, $§ 58-62, pp. 701-703 
Possibility as subject of release, § 22 
Prejudice, inducement by release without considera¬ 
tion to alter position to one’s prejudice, § 10 
Preservation of questions for review, § 75 
Preservation of rights against others in release of 
one tort-feasor, evidence, § 66, p. 710, n. 41 
Presumptions, § 65, pp. 705-708 

Common law as in force in place of making re¬ 
lease, § 39 

Consciousness of liability from acceptance of re¬ 
lease, § 43 

Consideration from use of seal, § 11 
Execution of release was intended by releasee 
who makes fraudulent representation, § 27, 
p. 653 

Fraud in case of trust relationship between re¬ 
leasor and releasee, § 65, p. 707 
Payment in consideration of release of one of 
Joint or independent concurrent tort-feasors, 
is full payment, § 50, p. 688, n. 85 
Signer of release has read, understood and as¬ 
sented to terms, § 25, p. 648, n. 55 
Statute of forum exists at lex loci contractus, § 
39 

Tort-feasor’s payment to releasor includes com¬ 
pensation for injury from malpractice, § 50, 
p. 691, n. 7 

Principal and agent, 

Burden of proof. 

Avoid release for fraudulent nondisclosure 
by alleged agent, § 65, p. 708 
One relying on release executed by an agent, 
§ 66, pp. 707-708 

Character of false representation by agent to 
warrant avoidance of release, § 27, p. 654 
Discharge of one by release of other, § 60, pp. 
689, 690 

Duty of releasee’s agent undertaking to read 
release to releasor, etc., § 25, p. 648 
Evidence, 

Agent’s authority to deal with releasor, 5 
66, p. 709 

Existence of agency or authority of agent, 
§ 70 

Fraud or misrepresentation by releasee’s 
agent, f 69, p. 715 

Knowledge of releasee’s agent, $ 70 
Fraud of releasee’s agent in obtaining release as 
Jury question, § 72, p. 719 

Fraudulent inducement by releasee’s agent for 
releasor to sign without reading, etc., § 25, pp. 
648, 649 


Principal and agent—Continued, 

Innocent misrepresentation by releasee’s agent 
as affecting validity, § 26 

Misrepresentations of releasee’s agent in obtain¬ 
ing release as Jury questions, § 72, p. 719, n. 
59 

Reservation of rights against agent on r^ease of 
principal, g 49, p. 679, n. 29 

Principal and surety, release of surety as discharge 
of principal and vice versa, § 49, p. 679, n. 26 
Printing, general printed words as limited by par¬ 
ticular written recitals, § 38, p. 671 
Promises, 

Character of false representations warranting 
avoidance of release, § 27, pp. 655, 656 
Consideration for release, § 12 
Give employment as consideration, § 17 
Mutual promises to release as consideration for 
each other, 118 

Public policy as affecting effect given release, § 39 
Quality, consideration for release from warranty as 
to quality, § 12 

Questions of law and fact, § 72, pp. 717-724 
Quitclaim deed as release, § 5, p. 631, n. 26 
Railroads, 

Contest of validity by releasor where considera¬ 
tion moved from railroad company’s relief 
society, § 37, p. 666 

Deduction of payment by railroad for covenant 
not to sue from recovery against other 
wrongdoers, § 50, p. 693, n. 24 
Demand neither known nor contemplated as ex¬ 
cluded by release of railroad, § 52, p. 698, n. 
65 

Mistake in reliance on own attorney as affecting 
release signed by dining car waiter, | 25, p. 
647, n. 46 

Reliance by employee on railroad company’s doc¬ 
tor’s misrepresentation, § 27, p. 662, n. 7 
Remedy against invalid release as affected by 
knowledge of character of instrument, § 83, 
p. 661, n, 69 

Statement by physician not made in contempla¬ 
tion of settlement as ground for cancella¬ 
tion of release by employee, g 27, p. 652, n. 4 
Ratilication, 

Burden of proof, g 65, p. 707 
Evidence, g 70 

Instructions to Jury, g 73, p. 725 
Question for Jury, g 72, p. 720 

Beading, avoidance of release signed without read¬ 
ing it or having it read, g 25, pp. 647-649 
Receipts, 

Declaration or admission, g 1, p. 629, n. 3 
Effect of receipt given to tort-feasor, § 60, pp. 
694, 695 

Evidence as to fraud or representation that re¬ 
lease was receipt, g 69, p. 715 
Fraudulent inducement to releasor to sign on 
ground release is a receipt, g 25, p. 649 
Misrepresentation of release as being receipt as 
Jury question, g 72, p. 718, n. 69 
Necessity of pleading instrument which is re¬ 
ceipt rather than release, g 69, p. 701, n. 92 
Operation of receipt as x^ease from liability, g 
10 
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Heceipts—ContinTied, 

Release of codebtors by receipt given to one Joint 
debtor, § 49, pp. 6^, 681 

Recitals as limiting general words, § 38, pp. 670, 671 
Reliance by releasor on misrepresentations, evidence, 
§ 70 

Reliance on misrepresentations, questions for lury, 
§ 72, p. 719 

Relinquishment, release as relinquishment of right or 
claim, § 1, p. 629, n. 1 

Relinquishment and release as synonymous, § 2 
Remedies, 

Covenantee on covenant not to sue, § 44 
Invalid releases, §§ 33-^7, pp. 661-668 
Remission of right or daim, release as, § 1, p. 629, 
n. 1 
Rent, 

Acceptance of less than amount due as rent as 
release, § 6, p. 631, n. 28 

Return of leased property as consideration for 
release of claims for rent, § 14, p. 636, n. 13 
Replication, pleading in avoidance of defense of re¬ 
lease, § 63 
Reply, 

Invalidity to plea of release, § 35 
Pleading, 

Avoidance of defense of release, § 63 
Duress in reply to plea of release, § 35 
Timeliness of return or tender of consideration 
in reply to plea of release, § 37, p. 668 
Representative capacity, releasor in, demands extin¬ 
guished, § 55 
Repudiation, 

Conditions precedent to repudiation on ground of 
invalidity, §§ 36, 37, pp. 663-668 
Instructions to Jury, § 73, p. 725 
Reasonable time within which to repudiate as 
Jury question, § 72, p. 720 
Rescission. Avoidance, generally, ante 
Reservations, 

Construing, 

Covenants not to sue with reservations of 
rights against other tort-feasors as re¬ 
leases, § 50, p. 694 

Releases of tort-feasors with reservations of 
rights against other tort-feasors as cove¬ 
nants not to sue, § 50, p. 694 
Releasor of right against other Joint tort-feasors 
on release of one, § 50, pp. 684-688 
Rights against codebtors or coobltgors on release 
of one debtor or obligor, § 49, p. 679 
Rights as against other Joint tort-feasors in cove¬ 
nant not to sue tort-feasor, § 50, pp. 692, 693 
Restoration of consideration, 

Condition precedent to contesting validity of re- 
lease^ S 37, pp. 663-668 
Evidence, § 70 

Issues and proof, § 64, p. 705, n. 57 
Law governing ^ect of releasor’s failure to re¬ 
store, i 39 
Pleading, § 63 

Restraint as affecting validity, § 23 
Review, 8 75 

Satisfaction, covenant not to sue as a satisfaction, 
S3 

Satisfaction and release distinguished, § 2 


•Scintilla of evidence^ 

Direction of verdict on mere scintilla of evidence 
on fraud, § 72, p. 724, n. 25 
Insufficient to avoid release for fraud, § 69, p. 
714 

Scope and extent of release, §§ 51-66, pp. 695-700 
Evidence, § 66, pp. 709, 710; § 70 
Instructions to Jury, § 73, p. 725 
Questions of law or fact, § 72, pp. 720-721 
Seal, 

Averments as to seal in pleading release as de¬ 
fense, § 60 

Consideration as necessary for release not under 
seal, § 10 

Discharge by operation of law as equivalent to 
release under seal, § 9 

Fraud or misrepresentation as defense to plea 
of release under seal, § 35 
Law governing question whether release is 
sealed and effect of presence or absence of 
of seal, § 39 

Necessity of consideration for release under seal, 
§ 11 

Persons discharged on release of one of two or 
more Joint debtors or obligors or Joint and 
several debtors or obligors, § 49, p. 678 
Receipt given to a tort-feasor, § 60, p. 695 
Receipt under seal given Joint debtor as release 
of codebtors, § 49, pp. 680, 681 
Requisite, § 7 

Reservation in release under seal of rights 
against other Joint tort-feasors on release of 
one, § 50, pp. 685, 686 

Seamen, 

Burden of proof § 65, p. 708 
Evidence, 

Adequacy of consideration, § 69, p. 712, n. 
76 

Avoid seaman’s r^ease, f 69, p. 711, n. 68. 
69 

Mistake, § 69, p. 713, n. 95 
Fairness of release, § 70, p. 716, n. 25 
Fraud or representation that seaman’s re¬ 
lease was a receipt, § 69, jk 715, n. 10 
Procurement of release^ 

Duress or coercion, § 69, p. 715, n. 20 
Fraud, 8 69, p. 715, n. 13 
Release by seaman, 8 ^ P- 710 
Seaman’s mental incapacity, 8 69, p. 712, 
n. 84 

Seaman’s understanding or knowledge, 8 39, 
p. 712, n. 88 

Pro tanto discharge of liability of ship owner 
by release of wharf owner, S 49, p. 679, n. 
26 

Validity of releases by, 8 21, pp. 640, 641 
Securities, change of securities as release, 8 3, p, 
631, n. 28 

Sedatives, fraud as vitiating release by person under 
effect of, 8 27, p. 657, n. 89 
Services, promise to give employment as consider¬ 
ation for release of claim for services, 8 17 
Set-off or counterclaim for breach of covenant not 
to sue, 8 44 

Setting aside. Avoidance, generaRy, ante 
Shock, consideration of shock in determining whether 
r^ease is tainted with fraud, 8 27, p. 657, n. 89 
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Signature^ 

Effect of signing written release, § 25, pp. 647- 
640 

Genuineness of signature as jury question, S 72, 
pp. 717-718 

Requisite of release, § 8 
Silence as. 

Fraud, § 27, p. 653 
Release, § 5, p. 631, n. 28 

Situation of parties, consideration In construing re¬ 
lease, § 38, p. G70 

Soldiers, scope and extent of Injured soldier’s release 
to civilian tort-feasor, § 61, p. 696, n. 66 
Special finding, § 74 

Specific words as limiting general words, $ 38, pp. 
670, 671 

Statutory provisions. 

Covenant not to sue as equivalent to release, 5 44, 
p. 676, n. 80 

Exclusion from coverage of release of demand 
of which party was ignorant, § 62, p. 698 
Instrument not under seal as valid release, § 7 
Obligee’s right to release one or more of obligors 
without releasing others, § 49, pp. 679, 680 
Presumption of consideration from use of seal, 
§ 11 

Stipulations, release by stipulation fixing damages, 
§ r>, p. 631, n. 28 

Stockholdei*s, effective r^ease of stockholders on lia¬ 
bility of corporation or other stockholders, f 4^, 
p. 670, n. 26 

Subject matter as affecting validity, 5 22 
Surpluses, anticipation in pleading of defense of re¬ 
lease, § 57 

Surrender of right or claim, release as, $ 1, p. 629, 
n. 1 

Taking case from Jury, § 72, pp. 723-724 
Tender of consideration. 

Condition precedent to contesting validity of re¬ 
lease, 8 37, pp. 663-668 
Evidence, § 66, p. 710, n. 49; § 70 
Issues and proof, 8 64, p. 705, n, 57 
Pleading, 8 63 

Reasonable promptness in making tender as jury 
question, § 72, p. 720 
Third persons. 

Consideration moving from releasee to third per¬ 
son at releasor’s request or acquiescence, 
§ 12 

Consideration moving from third person as ade¬ 
quate consideration, 8 12 
Contest of validity of release without restora¬ 
tion or tender of consideration whidti moved 
to third person, 8 37, p. 666 
Part payment from third persons as consider¬ 
ation for release, 8 15 

Performance of legal obligation owed to third 
person as consideration, § 14 
Threats as affecting validity, 8 28 
Time, 

Instructions to Jury as to time for repudiation, 
8 73, p. 725 

Reasonable time within which to ratify, repu¬ 
diate, etc., as Jury questions, § 72, p. 720 
Return or tender of consideration as condition 
to attack on validity of release, 8 37, p. 
668 


Time—Continued, 

Taking effect of release, § 45 
Toboggans, evidence as to misrepresentation that 
release by one purdiasing ticket for ride was 
a receipt, § 69, p. 715^ n. 10 

Tort-feasees, r^ease by less than all, persons con¬ 
cluded, 8 47 
Torts, 

Adequacy of consideration for release of tort 
claim, 8 19, p. 638, n. 38 

Collateral attack on release of tort liability, 
8 33 

Express and implied releases applicable to torts, 
8 6 

law governing validity of release as defense in 
tort action, § 39 

Matters released by r^ease of tort claim, 8 51, 
p. 697 

Operation of covenant not to sue in tort, § 44 
Operation of law, rdeases applicable to torts 
by, 8 9 

Revival of claim against tortfeasors on rescis¬ 
sion of release, 8 33, p. 661, n. 71 
Right of action for tort as subject of r^ease, 
8 22 

Total disability, mistake In release of claim for 
such disability, § 25, p. 647, n. 43 
Trespass, necessity of pleading r^ease as defense 
in action of, § 59, p. 701, n. 96 
Trial, 88 71-74, pp. 717-726 
Trustees, 

Evidence of r^ease of trustee by cestui que 
trust, 8 68, p. 710, n. 53 

Presumption in favor of release of trustees’ es¬ 
tate, § 65, p. 706 

Tuberculosis, validity of release executed by tuber¬ 
cular seaman, 8 21, p. 641, n. 69, 75 
Two persons, release of dlaims of two persons in 
one instrument, 8 5 
Understanding, 

Evidence of releasor’s lack of understanding, 8 
66, p. 709; § 69, p. 712 

Instructions to Jury as to releasor’s understand¬ 
ing, § 73, p. 725 

Releasor’s understanding of provisions of re¬ 
lease, etCn as question of fact, 8 72, 

722, 723 

Undue influence. 

Burden of proof, 8 35, p. 707 

Access of undue Influence in case of agency 
between releasor and releasee, 8 66, p. 
707 

Avoid release on ground of physicians* un¬ 
due influence^ § 65, p. 708 
Effect on validity, 8 ^ 

Evidence, § 66, p. 709 

Avoid release on ground of, 8 69, pp. 715- 
716 

Questions of fact, 8 72, p. 722 

Verdict and findings, 8 74, p. 726, n. 60 

Unilateral mistake as affecting validity, 8 25, p. 646 
United States, discharge by release by general con¬ 
tractor’s onployee of subcontractor from lia¬ 
bility for negligence, 8 50, p. 690, n. 95 
Unliquidated demand, adequacy of consideration for 
release^ 8 19, p. 638, n. 38 
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VaHdity, §§ 21-37, pp. 639-668 

Affirmance of release by releasor and suit for 
damages, § 34 

Burden of proof of Invalidity, § 65, p. 706 
Capacity and authority to release, § 23 
Conditions precedent to contesting validity, §§ 
36, 37, pp. 663-668 

Conflict of laws with respect to validity, § 39 
C3onsideration, generally, ante 
Demurrer to evidence relating to invalidity of 
release^ § 72, p. 724 

Duress, issue where defendant has pleaded re¬ 
lease in action at law, § 35 
Duress or coercion as affecting, § 28 
Evidence of invalidity to avoid release, $ 69, 
pp. 711-716 

Formal requisites, generally, ante 
Fraud as affecting, $ 27, pp. 650-667 
niegaUty, § 31 

Innocent misrepresentation as affecting, J 26 
Instructions to jury, § 73, pp. 724-725 
Invalidity as defense to plea of release, § 35 
Mistake as affecting, § 25, pp. 645-649 
Necessitous circumstances as affecting, § 29 
Operation and effect of void or voidable release 
in general, § 40 
Presumption, § 65, p. 706 

Invalidity where persons are in fiduciary or 
confidential relationship, { 65, pp. 707- 
708 

Questions of fact, § 72, p. 722 
Questions of law or fact, § 72, p. 717 
Ratification, § 32, pp, 659-661 

Improperly procured or voidable release as 
jury question, § 72, p. 720 
Reality of consent, SS 24-30, pp. 643-658 
Remedies in case of invalidity, §§ 33-37, pp. 
661-668 

Repudiation, § 32, pp. 659-661 

Conditions precedent to repudiation on 
ground of invalidity, §5 36, 37, pp. 663- 
668 

Restoration or tender of consideration as condi- 
dltion precedent to contesting validity, § 37, 
pp. 664-668 
Subject matter, § 22 

Taking question of validity from jury, § 72, p. 724 
Undue influence as affecting, 8 30 
Waiver of estoppel, § 32, pp. 659-661 
Vendor and purchaser, conduct not amounting to re¬ 
lease of vendor’s obligation to perform, | 24, 
p. 643, n. 11 

Verdict and findings, § 74 

Crediting amount paid for release on verdict in 
proceeding to avoid release, § 37, p. 664 
Direction of verdict or finding by court, § 72, pp. 
723-724 

Vess^, persons concluded by release by bailee, § 46, 
p. 676, n. 1 

Void or voidable character of release. 

Burden of proof, § 65, p. 706 


Void or voidable character of release—Continued, 
Court’s power to rule release is void where there 
is contrary evidence, § 72, p. 724 
Illegal release, § 31 

Operation and effect of void or voidable release 
in general, § 40 

Pleading void character in reply to plea of re¬ 
lease, § 35 

Procured by fraud, § 27, p. 654 
Ratification as j-ury question, § 72, p. 720 
Ratification or confirmation of voidable release, 
§ 32, pp. 650-661 

Restoration or tender of consideration as condi- 
dltlon precedent to contesting validity, § 87, 
pp. 663—668 

Voucher, fraudulent inducement to sign on misrepre¬ 
sentation release is a voucher, § 25, p. 649 

Wages, employer’s promise to set aside fund for 
wages as consideration for release, § 12, p. 636, 
n. 6 

W a1 ver 

Bar to attack on validity, § 32, pp. 650-661 
Failure to plead release, 

As defense, § 59 
Fully, § 60 

Legal right as consideration, § 16 
Release distinguished, § 2 

Restoration or tender of consideration as condi¬ 
tion precedent to contesting validity of re¬ 
lease, § 37, p. 667 

Strict construction so as not to bar claim unac¬ 
crued at time of execution of release, § 63, 
p. 699, a 78 

Want of capacity as affecting restoration or tender of 
consideration as condition to attack on validity, 
§ 37, p. 667 

Warranty, consideration for r^ease from warranty, § 
12 

Words as given ordinary meaning in construing re¬ 
lease, § 38, p. 671 

Writing, 

Averments as to writing in pleading release as 
defense, § 60 

Construction and effect of written releases, §§ 38- 
66, pp. 669-700 

Effect of signing written release, § 25, pp. 647-648 
Essential, § 6 
Necessity of, 

Attorney’s written consent to release, § 23 
Consideration for release in writing, § 10 
Part payment as consideration, § 15 
Particular written recitals as limiting general 
words of release, § 38, p. 671 
Presumption, 

Consideration for, and delivery and ac¬ 
ceptance of, written release, § 65, p. 706 
Written r^ease covers each possible item, 
8 65 

Prima facie defense and bar to recovery, 8 66 
Signature to written release as requisite, 8 8 
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Abandonment, 

Building, right of pewholder, § 81 
Dissolution, § 08 

Property on schism, revival of claim to property, 
§ 73 

Religious for secular instruction, breach of con¬ 
dition of deed, § 67 

Abolition of trust by religious association, | 68, p. 
826, n. 22 

Absence from society as withdrawal from member¬ 
ship, § 14 
Absence of, 

Ceremony of induction affecting right of rector 
or nodnister to position, § 40 
Notice affecting validity of meeting, § 18 

Acc^tance of charter by society, § 5 
Accounting, compelling by members of religious cor¬ 
poration, § 75, p. 860 

Acknowledgment, certificate of incorporation, § 5 
Acquiescence^ 

IMvlsion of property among factions by agree¬ 
ment, I 72 

Officers in use of church property by others, § 
29 

Ratification of sale or mortgage, $ 66 
Reorganization, § 101 

Waivef of notice of meeting by acquiescence in 
proceeding, | 21 

Actions, SS102-117, pp. 891-900 

Against societies or members, § 103 
Appearance, § 106 
De facto corporations, § 10 
Determine or enforce right to office by minister, 
§ 43 

Determine rights to property, §§ 73-80, pp. 856-867 
Enforcement of, 

©ale of society's property for payment of 
debts, § 63, p. 840 
Trust for church, § 58, p. 826 
Parties, $ 105 

Action to set aside election, § 105 
Pewholder's rights and liabilities, enforcement, 
§ 84 

Process, § 106 

Quasi corporation, § 102 

Societies and their members. 

Actions between, § 104 
Actions by, § 102 
Title to office, § 28 
TJnincoiporated society, § 102 
Adequacy of remedy at law, 

Absence affecting injunction to prevent unwar¬ 
ranted removal of minister, § 43, n. 24 
Enforcement In equity of legal liability against 
unincorporated association, § 73 
Adjoining owners, intervention to oppose sale of 
property by rdlgious society, $ 65, p. 844 


Admission of members, ecclesiastical matter outside 
jurisdiction of civil court, § 88 
Adverse possession. 

Acquisition of property, § 63 , 

Trustee of church, § 68, p. 825 
Affidavits, certificate of incorporation, § 5 
Affiliation, 

Presumption church property had not been di¬ 
verted from uses to which dedicated, § 71, 
p. 853, n. 96 

Religious societies to maintain higher judica¬ 
tories, § 35, p. 790 

With another denomination by merger or change 
of creed, § 31 

With state or national association as not vesting 
title in state or national association, § 52 
Age, persons entitled to vote, § 19 
Agents, 

Corporate authority for acts of agent within ap¬ 
parent scope of authority, 133 
liability of society for negligence, § 31 
President, personal judgment against, In action 
against religious corporation and its presi¬ 
dent, $ U5 

Process on corporation by delivery to its agent, 
§ 106 

Trustees as to repairs, improvements, eta, { 60, 
p. 835 
Alterations, 

Charter, § 5 
Constitution, § 3 

Donations and gifts in trust for religious socie¬ 
ties, § 58, p. 826 

Ambiguities in state law, construction to avoid con¬ 
flict with church law, § 42 
Amendment, 

Charter, $ 5 
Constitution, §§ 3,90 

Superior body's power to provide means for, 
§ 36 

Summons to conform to fact, § 106 
Amotion, § 27 

Aumiftl meeting of delegates, dissolution of organiza¬ 
tion on adjournment of meeting into individual 
elements, § 98 

Annuities, acceptance of gift by corporation on con¬ 
dition of payment of annuity to donor, § 51, p. 
814 
Appeal, 

Minister after removal, § 48 
Removal of ininisters, § 47 
Appearance in actions, § 106 
Application for incorporation, § 4, p. 749 
Appointment, 

De facto officers, § 25 
Officers and committees, §§ 24, 25 
Receiver for society, § 117 
Trustees, f 58, p. 828 
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Archbishop, 

Corporation on which service could be made on 
agent, § 106, n. 82 
Priests furnished for parishes, § 41 
Archbishopric, receiver In action involving title to, 
§ 117 
Architects, 

Evidence of authority of rector to employ, § 110 
Liability of society on implied contracts for 
services, § 34 

Rector’s authority to accept plans as question for 
jury, § 112 

Arguments of counsel in action to determine right 
to property, § 78 

Articles of association or incorporation, j 3 
•Meetings, conformity, § 18 
Number of trustees, § 24 
Trustees, 

Number, § 24 
Tenure, § 26 
Assessments, 

Forfeiture of pew for nonpayment, § 83 
Liability of members, § 13 
Pews, unauthorized sale for assessment, S S4 
Assignment, 

Pews, § 82 

New pew where changes in location are made, 
§ 81 

Property by society in payment of debts, § 63, p. 
840 

Attachment, pew, injunction against Illegal sale, § 84 
Attendance, waiver of notice by attendance at meet¬ 
ing and acquiescence In proceedings, § 21 
Attendance of church aifecting right to vote^ { Id 
Attorney general. 

Party to action to have trust on parsonage in 
favor of preachers of church declared void, 
§ 75, p. 861 

Proceeding against one usurping corporate office, 
§ 28 

Right to question validity of •corporate organiza¬ 
tion, S 6 

Attorneys, hearing without attorney at church meet¬ 
ing, § 86, p. 878, note 61 

Basement, part of church property, § 58, p. 820, n. 54 
Bequests and legacies, 

Acquisition of property, § 64 
Division on separation of church, § 72 
Pleading as payment in minister’s action for 
compensation, § 45 

Trustees as parties to bring suit to compel en¬ 
forcement, § 102 n. 47 

Bible, reading in school without conunent as expen¬ 
diture of public moneys for sectarian purposes, 
S 55 
Bishops, 

Action against as trustee of church property, § 
58, p. 826 

Approval of election of church officers, § 24 
Conveyances to in trust for church, § 68, p. 826 
Defense to action against suspended priest to 
recover possession of churcdi property, § 73 
Dissolving relation of named individual as rector, 
enforcement in court of equity, § 43 
Donations to for ecclesiastical purposes as be¬ 
longing to bishop, $ 58, p. 825 
Implied contract to/support priest,* § 45 


Bishops—Continued, 

Injunction against removal of minister, § 43 
Liability on contracts made by priests, $ 29 
Ministers, 

Appointment and removal, f 42 
Directing change of pastors in local church, 
$ 41, n. 82. 

Ordination of clergymen, § 40 
Parties to action to determine right to property, 
§ 75, p. 859 

Pleading in action by pastor to recover his salary 
from bishop, § 107 

Removal of minister against rules and discipline 
of church, right to receive voluntary offer¬ 
ings, § 48 

Removal of rector, § 27 
Title to property, 

Alienation, § 62 
Vesting in, § 56 

Bona fide purchasers, indebtedness, enforcement 
against religious corporation, § 33 
Bonds, 

Individual liability of officers on bonds executed 
in individual capacity, § 29 
Officers, § 24 

Provision for instead of receiver for society, § 
117 

Books, possession by officers, § 29 
Borrowing, 

Power of corporation, § 33 
Power of priest to bind bishop and (hurch prop¬ 
erty, § 44 

Brokers, liability of society for services, § 34 
Building codes, application to churches, § 21 
Building committee, personal liability of members on 
contract, § 29, n. 91 
Buildings, 

Constitutional restriction on holding real prop¬ 
erty, § 51, p. 814, n, 51 
Powers of corporation, § 33 

Burden of proof in actions by or against religious 
society, § 108 

Action to determine right to property, $ 77 
By-laws, § 3 

Affiliated church by-law as to appointment of 
priest conflicting with regulations of denomi¬ 
nation, $ 41 

Assessments for support of church, § 13 
Consolidation of churches, § 94 
Deprivation of right to vote, § 19 
Forfeiture of membership by failure to abide by 
by-laws, § 14 

limitation of membership, § 11 
Meetings and Sections, § 17 
Conformity, § 18 
Membership, determination, § 11 
Notice of election to be given in conformity with 
by-laws, $ 18 

Pews, sale for nonpayment of assessment, { 83 
Removal of officers, § 27 

Signature as condition precedent to member^p, 
§ 11 

Call defined, § 40 
Cancellation of. 

Conveyance on groxmd of departure from faith, 
evidence, § 77 
Membership for fraud, § 14 
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Canons, eyidence In action to detennine right to 
property, § 77 
Catholic defined, § 1, p. 740 

Oemeterieig, constitutional restriction on power to hold 
real estate, § 51, p. 814, n. 51 
Ceremony of induction, absence affecting right of 
rector or minister to position, § 40 
Certificate, 

Clerk’s certificate as evidence of voluntary with¬ 
drawal of member, § 14 
Election, officers, § 24 

Incorporation of religious societies, 8 4, p. 749; 
§5 

Evidence, § 8 

C*ertlfication of corporation not filed, right of coi> 
poration to sue, § 102 

Certiorari to review acts of church officials in rela¬ 
tion to pews, § 84 
Chairman, casting vote, f 19 
Chairman or moderator of meeting, § 17 
Chairs, religious corporation’s liability for injuries 
by fall of pile of folding chairs, 8 31, n. 40 
Change, 

Charter, § 5 
Constitution, § 3 
Doctrine and discipline, 8 70 
Donations and gifts in trust for religious so¬ 
ciety, 8 58, p. 826 

Fundamental faith or doctrine, amendment of 
constitution, § 3 

Identity by reincorporation, § 101 
Membership, § 11 

Not change of congregation, 8 71, p. 852, n. 87 
Name, § 7 

Pew by pewholder, 8 81 

Place of meeting, sale and conveyance of real 
property, § 65, p. 841 

Polity, right to property, 8 71, p. 853, n. 97 
Synodical connection, § 35, p. 791 
Trustees for land, § 58, p. 828 
Use of property, statutes authorizing, § 69 

Charges, removal of officer on expiration of term, 8 
26 

Charitable corporation or society as religious cor¬ 
poration, 8 If P- 738 
Charters, 

Acceptance, 8 5 ^ 

Amendment to effect diversion by providing for 
affiliation with another organization, § 70 
Annulment and termination of existence by legis¬ 
lature, § 99 

Consolidation, 8 95 ^ • 

Contracts, limitation on power of corporation, 8 
33 

Debts, liability of individual members, § 13 
Deprivation of right to vote, § 19 
Forfeiture by state violating existence, 8 99 
Incorporation of congregation, 8 9 
Injunction against violation by majority of cor¬ 
poration, 8 73 

Kosher laws, Corporate power to enforce com- 
ifiiance with, 8 S6 
Meetings, conformity, 8 18 

Minority procuring, legalizing election held under 
it against majority, 8 34 
Necessity to be de facto corporation, 8 19 


Charters—Continued, 

Notice of election to be given in conformity with 
charter, 8 18 

Property, limitations and restrictions on acquiring 
and holding, 8 51, p. 813 
Qualifications of officers, 8 28 
Removal of officers, 8 27 
Restraint on alienation, 8 63, p. 839 
Review on appeal from decree amending charter, 

8 90 

Trustees vested with power of management, right 
of members to exercise corporation’s con¬ 
tractual powers, § 33 

Withdrawal or expulsion of member, rights after¬ 
ward, 8 15 

Choirmaster, compensation on dismissal, § 30, n. 6. 

Christian church defined, § 1, p. 736 

Church as synonymous with religious society, § 

1, p. 735 

Church defined, 81» P* 735 
Church of England defined, § 1, p. 737 
Church property defined, § 1, p. 737 
Church tribunals, §8 85-92, pp. 871-883 

Burden of proof of competency, 8 198 n. 18 
Court’s enforcement of church decision, 8 86, p. 
876 

Exhaustion of remedies by minister aggrieved 
before resort to court, 8 89 
Inquiry into regularity of proceedings, 8 92 
Jurisdiction, § 85 
Legislative supervision, 8 87 
Ministers, deposition, discharge or removal, § 89 
Churchreeve defined, § 22 
Churchwardens defined, 8 22 
Clergyman defined, 8 39 
Closing of church. 

Powers of officers as against wishes of minority, 

§ 29 

Trustees’ closing as in effect a diversion of funds 
or property, 8 68 

Clouds on title, pleading in action to rmnove, 8 107 
Collateral attack, 

Holding land in excess of statutory allowance, 

§ 51, p. 815 
Incorporation, 8 6 
Title to office, 8 28 

Commercial enterprises, right of society to engage in, 
8 31 

Commissary, defined, 8 22 

Committees. Officers and committees, generally, post 
Communion, sect as communion, 81, p. 739 
Communion service, setting aside election held dur¬ 
ing communion service, 818 
Compact, 8 3 

Change of faith and doctrine to which society 
is committed by compact, 8 36, p. 791 
Removal of officers, 8 27 

Compelling attendance or contribution by members, 
8 12 

Compensation, 

Ministers, generally, post 
Officers, 8 30 

Pewholder for destruction of his pew, 8 81 
Complaint in action hy or against religious societies, 
8 107 

Compulsion to enforce compliance with kosher laws, 
8 36 
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Concurrence of church and sotdety In calling and set- 
tling ministers, § 41 
CJonditions, 

Against alienation of pews in conveyance, § 82 
Donations or grants to religious societies, § 67 
Forfeiture of estate, § 69 
Gift, change to gift without condition, § 69 
Conditions precedent. 

Action in ejectment, to determine right to prop¬ 
erty, §73 

Dismissal of minister, $ 46 
Gifts or grants to religious society, § 57 
Signing of church corporation by-laws as condi¬ 
tion to membership, § 11 
Conditions subsequent, 

Breach as forfeiture of estate, § 59 
Deed, breach, § 67 
Gift or grant to society, § 57 
Conduct of trial before ecclesiastical tribunal, § 92 
Conference, 

Church discipline prescribing order of business, § 
37 

Consent to conveyance of property, § 65, p. 842 
Conveyance by trustees where local congregation 
becomes extinct, § 63, p. 838 
Right to proceeds of extinct church, § 100 
Confession, superior body’s power to construe and 
determine whether doctrines are in conflict with 
confession, | 36 
Confession of faith, 

Superior body’s power to provide means for, § 36 
•Unlawful changes by superior judicatory as not 
authorizing new use of property, § 70 
Conflict of laws, 

Clergymen, appointment or election, § 42 
Consolidation of churches, § 97 
Eviction of pastor from parsonage, $ 43 
Minister’s right to recover compensation, § 45 
Congregation deflned, § 1, p. 743 
Congregational church defined, § 1, p. 737 
Congregational denomination deflned, § 1, p. 740 
Congregational government, majority faction entitled 
to use of property, § 72 
Congregational organizations, § 35, p. 787 
Powers, § 36 

Congregational persuasion defined, § 1, p. 740 
Congregational society deflned, § 1, p. 735 
Congregationalism, organization of religious societies, 
82 

Congregationalist defined, § 1, p. 740 
Connection, affiliation of societies with superior body, 
§ 35, p. 790 
Consent, 

Amendment of constitution, § 3 
Corporation to sale of church property by trus¬ 
tees, § 63, p. 831 

Court to consolidation of churches, § 95 
Individual members as acceptance of charter by 
society, § 6 
Reorganization, § 101 

Superior body to withdraw by society from su¬ 
perior body, § 36 

Consideration, conveyance of property, $ 65, p. 841 
Consolidation, §§ 93-97, pp. 883-887 

Action by trustee against other trustees for con¬ 
solidation in violation of terms of trust, S 
104 


Consolidation—Continued, 

Church divisions, diversion of trust funds, | 68 
Church organization in corporation, § 9 
Churches, property, § 70, n. 59 
Consent of court, § 95 

Constitution, rules and discipline affecting, § 94 

Effect, § 97 

Fraud, evidence, § 110 

Powers, § 31 

Statutes and charters affecting, § 95 
Superior body’s power to provide for union of 
churches, § 36 
Trust provisions, effect, § 96 
Cong)iracy, consolidation of churches declared void 
where the result of illegal conspiracy, f 95 
Constitution, § 3 

Amendment of church constitution, § 90 
Assessments for support of church, § 13 
Change in. 

Doctrine and discipline, § 70 
Organic law of church by general conference, 
§ 36, iL 75 

Consolidation of churches, § 94 
Membership, determination, § 11 
Pew, sale for nonpayment of assessment, § 83 
Powers of superior body, § 36 
Property and funds, acquisition and forfeiture, 
§ 61, pp. 813-816 

■States and municipalities prohibited from mak¬ 
ing gift of money or land to church or sec¬ 
tarian purpose, § 55 

Unlawful changes by superior judicatory as not 
authorizing new use of property, § 70 
Withdrawal or expulsion of member, rights after¬ 
ward, j 15 

Constitutional provisions restricting establishment of 
religious corporation, § 4, p. 749 
Construction of constitution and by-laws, 8 3 
Contingency, di^sition of property on consolidation,. 
8 97 

Continuance of, 

Membership, § 11 

Old corporation by reincorporation, $ 9 
Contracts, 

Clergyman’s action to determine or enforce right 
to office, 8 43 

Corporate successor of parish as entitled to con¬ 
veyance of realty on payment of purchase 
price fixed for sale to parish, § 50 
Corporations, implied contracts, § 34 
Delegation of authority, § 29 
Division of, 

Church into factions, § 72 
Property by factions under agreement, $ 72 
Estoppel to deny authority of de facto officer, § 
25 

Evidence of execution by duly authorized agent, 

8 no 

Implied contracts, § 34 
Incorporated societies, authority, § 33 
Individual liability of officers, § 29 
Judgments in action on contract, satisfaction out 
of property belonging to community, 8 116 
liability of members, 8 13 
Ministers, 

Compensation, 8 46 

Dismissal in breach of contract, § 48 
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Contracts—Continued, 

Ministers—Continued, 

Services, § 42 

Minority of members unable to bind church un¬ 
less authorized to act, § 12 
Oflacers, 

Authority to make as question for jury, S 112 
Powers, § 29 

Parsonage, right to use by minister, § 44 
Personal services, § 60, p. 834 
Pleading in action against bishop as trustee for 
religious congregation, § 107 
Ratification, { 29 

Sale of land to society, enforcement after incor¬ 
poration of contract made with trustees, § 
58, p. 827 

Superior religious officer or body, liability, $ 35, 
p. 787 

•Ultra vires, liability of corporation, § 34 
Unincorporated association, lack of power to con¬ 
tract, § 33 

Unincorporated societies, power, § 33 
Waiver of provisions of building contract by rec¬ 
tor, evidence of authority, § 110 

Contributions, 

Care and management by officers, § 29 
Defined, § 19 

Evidence in action to determine right to property, 
§ 77 

Expenses, contribution to affecting right to vote, 
S 19 

Injunction against minister receiving after being 
deposed from ministry, § 48 
Maintenance of ministry, compelling members, § 
12 

Minister of mission church, right to retain rea¬ 
sonable compensation out of contributions, § 


<1 

Recovery by member after withdrawal or e:q)ul- 

Bestiiction of TOtIng to contributing monbers, § 

Beveirelon of funds to contributors on dissolution, 

$ 100 

Contributory negligence of person injured, question 

OonS body over individual congregation, 

S 3C 

WOOMI I I 

p. 744 

right of action against former mem- 
tolecover property Illegally conveyed. 

S 104 

Property transferred to sodety in trost, S 69 
Tn^ property conversion as diversion, S 68 
Use of pew by pewbolder, S 81 
Conveyances. I>eeds and conveyance^ post 
Corporate charter permitted by majority, $ 6 

taws supreme by fo^ » p 

Property, ca®adty to acquire and hold, § 60, p. 
ail 

Tm^ as corporation, contrd and use of prop¬ 
erty, S 60, p. 833 


Costs, 

Actions by or against, § 116 

Determine right to property, § 80 
Incorporation, § 4, p. 749, n. 56 

Council, removal of minister, § 47 _ 

Council of ministers, ordination of clergymen, § 40 

Courts, ^ ^ . oA 

Aid to officers as to Investment of funds, $ 
Appointment of trustees, § 24 

Prevent failure of trust, § 58, p. 828 
Authorization for conveyance of property to new 
corporation, § 68 

Award of property to those continuing to adhere 
to doctrine, etc., of church, § 71, p. 861 
Change in doctrine and discipline, § 70 
Dissolution of society, § 99 « ♦ 

Division of property on division or separation or 
church, § 72 

Inquiry into regularity of church proceedhigs, 
f 92 

Jurisdiction, , . x , 

Controversies Involving minister s right to 

office, § 43 

Ecclesiastical questions, § 86, pp. 873-878 
Ministers, discharge or removal as ecclesiastical 

matter, § 89 x • ijer 

Mortgage of property, leave of court, § 65, ^ 842 

Order of sale of church property, § 65, p. 84^ 
Power to validate act of officer, § 29 
Receiver, appointment, § 99 
Sale of property, leave of court, § 65 , p. 

Use of property, remedy for improper exelu- 

Validation of officer’s act beyond his powers, I 
29 

Waiver of rights as to meetings by ac^ per¬ 
formed under compulsion of court, $ 21 
Criminal acts by. 

Minister, ground for removal, § 47 
Priest, liability of bishop, § 44 
Customs and usages, §32 

Control of projirty determined by, § 71, p. 862, n. 
87 

Determination of qualifications for election, § 23 
Ecclesiastical questions determined in accordance 
with, § 86, p. 876 
Election of church officers, S 24 

Action to determine right to property, § 77 
Pewbolder is not entitled to compensation for 

pewslostonsaleofchur(^§84 

Meetings and elections governed by, §§ 16, 17 
Notice of meeting, § 18 
Qualifications of officers, § 23 
Removal of officers, § 27 

etoctlon Is Iwld, # 13 
Ml « 30, P. 813, 

n. 19 

Gift to society upheld as made to corporation 

defacto,|60,p.8U , , 

De facto tocorporatton, P”"' of de Jure 

Incorporation by pla in ti ff , § 197 
fsLcto officers or trustees, § 25 
^^^deuce of execution of conveyance by de facto 
trustees of church, $ 77 
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De facto ofiScers or trustees—Continued, 

Sale of corporate property, § 63, p. 839 
Death, 

Members, loss of interest in church property, § 68, 
p. 824, n. 93 

Trustee of land, appointment of new trustee, § 
68, p. 829 

D^ts. Indebtedness, generally, post 
Declaratory judgment to question corporate organi¬ 
zation of church, § 6 
Deed of trust, remoTal of officers, § 27 
Deed of trust of religious corporation as mortgage, 
S 64 

Deeds and conveyances, % 62 

Compelling conveyance by trustee to corpora¬ 
tion, § 58, p. 827 

Compelling conveyance of proi)erty to trustees, § 
73 

Construction and operation, §§ 66, 67 
Control and use of property determined by pro¬ 
visions, § 60, p. 833 

Conveyances in trust, '§ 58, p. 822 
Creation of trusts in favor of religious societies, 

§ 68, p. 822 

Individual for benefit of church during time of 
use of society, § 59 

Joint use by two or more societies, § 60, p. 835 
Members of unincorporated society, § 63, p. 837 
(Mistake In deed setting out name of grantee 
society, § 62 
Pews, §§ 81, 82 

Repudiation and ratification, { 66 
Revesting in grantor of land deeded in trust for 
use of church as long as used for such pur¬ 
pose, § 59, p, 830 

Trustees for use of society as vesting title in 
society, § 58, p. 824 

Trustees of religious society, § 58, p. 823 
Validity, S 65, pp. 841-844 
Defenses in. 

Action to determine rights to property, § 73 
Actions by pewholder, § 84 
Definitions, §§ 22, 39, 40, 56 
Definitions and distinctions, § 1, pp. 731r-745 
Delegates, powers after church body has been ex¬ 
scinded by superior body, § 38 
Denomination, 

Defined, § 1, p. 738 
■Sect as, § 1, p. 739 

Denominational organization, disposition of property 
on dissolution, § 100 

Departure from doctrines of church, evidence in ac¬ 
tion to determine right to property, § 77 
Deposits in bank, satisfaction of execution against 
church out of deposit in name of minister, § 115 
Description, 

Church property, pleading in action against trus¬ 
tees, f 107 

Deed, trustee of religious society, § 58, p. 824 
Property in conveyance to society, § 56, n. 31 
Destruction of, 

House of worship, right of pewholder, § 81 
Pew, action by pewholder, § 84 
Devises, acquisition of property, § 54 
Diligence, action to determine rights to property, $ 
73, n. 74 

Diocese defined, § 1, p. 742 


Discipline, 

Alteration affecting right of corporation to sue, 
§ 102 

Appointment of church officer to conform to 
church discipline, § 24 

Book of discipline adopted in lieu of by-laws, 
question for jury, § 112 
Change of discipline, § 70 
Consolidation of churches, § 94 
Courts not concerned with, § 88 
Dismissal of minister, § 46 
Meetings called in accordance with discipline of 
church, § 37 
Members, § 12 
Minister’s, 

Covenant to submit to discipline of church, 
§ 44 

Duty to conform to church discipline, § 44 
Rector dismissed without authority from superior 
body, right to conduct services, § 48 
Removal of officers, § 27 
Discretion, 

Board to remove member of subsidiary board, § 
27 

Officers, control by court, § 29 
Discretion of court. 

Appointment of. 

Master to effect reorganization, S 101 
Receiver, § 117 

Name adopted by corporation, § 7 
Order for sale or mortgage of property, review, 
f 65, p. 844 

Trustee in whom title to property vests, 8 68, p. 
829 

Disenfranchisement, 

A motion distinguished, 8 27 
Defined, 8 14 

Dismembered parish, disposition of property, S 100 
Dismembration of church as depriving members of 
rights in church property, § 12, n. 95 
Dismissal and nonsuit in absence of evidence, { 111 
Disorderly conduct by members at meeting, 8 17 
Dissention, not equivalent to schism or division, 8 71, 
p. 849, n. 68 

Dissolution, 8§ 98-100, pp. 887-890 

Church as q^iritual body by governing body, § 
36 

Condition precedent to reincorporation, 8 101 
Consolidated organization, right to property, 8 ^ 
Court, § 99 

Disposition of property, § 100 
Legislature, § 99 

Merger agreement providing property be divided 
in event of dissolution, § 97, n. 58 
Old corporation by reincorporation, 8 9 
Receivership, 8 00 
Diversion. Property and funds, post 
Division, 

Action to determine rights to property generally, 
§§ 73-80, pp. 856-867 

Church division as forfeiture of membership, 8 
14 

Church into two parts, superior body’s power 
to provide for, 8 36 
Forfeiture of property, 8 71, p. 850 
Powers, rights and duties of trustees and mem¬ 
bers after separation, 8 72 
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Division—Continued, 

Religious body, § 71, pp. 840-854 
Schism as synonymous, § 71, p. 849, n. 68 
Doctrines, alteration affecting right of corporation to 
sue, i 102 

Dominican nuns, defined, § 39, n. 43 
Donations. Gifts, generally, post 
Dormant corporation, capacity to receive property, § 

50, p. 812, n. 19 

Dry trusts, bishop as dry trustee of prc^rty owned 
by congregation, § 58, p. 825 
Dues, summary dismissal from membership for non¬ 
payment, § 14 

Duration of corporation, $ 9 
Hlasements, 

Minister’s right in nature of easement to enter 
church, § 44, n. 70 
Pews, I 81 

Ecclesiastical society defined, § 1, p. 735 
Ejectment, right to possession of property, § 73 
Elder, defined, § 22 
Elections, §§ 16-21, pp. 761-768 
Alteration of constitution, $ 3 
Certificate of election of officers, § 24 
Change of synodical connection, § 35, p. 791 
Clergymen, law governing, § 42 
Conference for uniting churches, § 04 
De facto officers, § 25 
Deprivation of right to vote, § 19 
Dissolution, § 98 

Estoppel or objection, yielding to challenge by 
voter when vote was not in fact rejected, § 

19 

Excommunication of member, § 14 
Expiration of officer’s term, § 26 
Filling vacancies in office, § 24 
Illegal votes, § 19 
Inspectors, § 17 

Majority vote as controlling matters, § 20 
Mode of conduct, $ 17 
Moderator, j 17 

Mortgage of property, § 65^ p. 843 
Notice, § 18 

Number of votes required for valid action, § 20 
Officers and committees, post 
Order by court in action to determine right to 
property, § 80 
Persons entitled to vote, § 19 
Presiding officer bf meeting wilfully refusing to 
receive vote of qualified voter, 819 
Quorum, 8 17 

Religious teachers, right of local society, 8 42 
Restrictions on right to vote, 819 
Sale of real estate, 8 65, p. 843 
Tie vote, 819 
Officers, 8 29 
Trustees, 

Improper and illegal means, court as not com¬ 
mitting execution of trust to persons so 
elected, 8 58, p* 828 
Powers of members, 812 
Prior to incorporation, 8 4 P- 750 
Validity, 8 19 

Waiver of rights and estoppel to object, 8 21 
Eligibility of officers, 8 23 

Employment contract^ clergyman’s recovery of com¬ 
pensation, 8 45 I 
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Endowment defined, 8 45 
Enrollment at meeting, 817 
Entity, 

Corporation as distinct entity, 8 9, n. 46 
Holding real property, 8 33 
Unincorporated association as lacking legal exis¬ 
tence to contract in own name, 8 33, n. 80 
Unincorporated religious society as not entity in 
law, 81, p. 734, n. 1 
Episcopacy, 

Defined, § 1, p. 741, n. 18 j 8 2, n. 99 
Organization of religious societies, 8 2 
Estoppel, 

Corporation by acceptance and use of benefits of 
minister’s unauthorized act, 8 44 
Deny, 

Authority of de facto officer to contract, 8 25 
Incorporation, 8 10 

Evidence of knowledge of members of facts as 
basis of, 8 109 

Minority to claim church property by participat¬ 
ing in worship with majority, 8 71, p. 853 
One claiming ecclesiastical office to urge irregu¬ 
larities invalidating selection of another re^ 
placing him, 8 43 

Regularity of proceedings for sale of property, § 
66 

Evangelical defined, 81» P- 744 
Evangelist defined, 8 39 
Evidence, 

Burden of proving d^egation of authority to 
contract, § 29 

Certificate of election of officers, § 24 
Church tribunals as not governed by strict rules 
of legal evidence, f 92 

Claims of society to share of profits from lands 
granted by Congress to states, 8 65 
Existence of de facto corporation, 810 
Incorporation, 8 8 

Joinder of denominational bodies, 8 35, p. 786 
Officer’s authority to contract debts and execute 
contracts, § 29 

Parol evidence, establishment of trust for church, 
8 58, p. 822 

Records of meetings, 816 
Voluntary withdrawal of member, 814 

Evidence in actions, 88108-110 
Admissibility, 8 109 
Burden of proof, 8108 

Clergyman’s action to determine or enforce right 
to office, 8 43 

Action to determine right to property, 8 77 
Determine right to property, 8 77 
Establish title to office or right to office, § 28, n. 
99 

Hearsay, 8 HO 

Issues and proof, 8107 

Ministers, action for compensation, 8 45 

Pews, actions relating to, 8 34 

Presumptions, 8 108 

Weight and sufficiency, 8 HO 

Excommunication, 

Defined, 8 88, note 64 

Distinguished from schism or division, 8 71, p. 
849, XL 68 

Paction, use of property, 8 72 
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De facto ofiBcers or trustees—Continued, 

Sale of corporate property, § 63, p. 839 
Death, 

Members, loss of interest in diurcb property, § 68, 
p. 824, n. 93 

Trustee of land, appointment of new trustee, § 
68, p. 829 

D^ts. Indebtedness, generally, post 
Declaratory judgment to question corporate organi¬ 
zation of church, § 6 
Deed of trust, removal of ofiBcers, § 27 
Deed of trust of religious corporation as mortgage, 
§ 64 

Deeds and conveyances, § 62 

Compelling conveyance by trustee to corpora¬ 
tion, § 58, p. 827 

Compelling conveyance of property to trustees, § 
73 

Construction and operation, §§ 56, 67 
Control and use of property determined by pro¬ 
visions, § 60, p. 833 

Conveyances in trust, j 68, p. 822 
Creation of trusts in favor of religious societies, 
§ 58, p. 822 

Individual for benefit of church during time of 
use of society, § 59 

Joint use by two or more societies, § 60, p. 835 
Members of unincorporated society, § 63, p. 837 
Mistake in deed setting out name of grantee 
society, § 52 
Pews, §§ 81, 82 

Repudiation and ratification, § 66 
Revesting In grantor of land deeded in trust for 
use of church as long as used for such pur¬ 
pose, § 59, p. 830 

Trustees for use of society as vesting title in 
society, 158, p. 824 

Trustees of religious society, § 58, p. 823 
Validity, § 65, pp. 841-^ 

Defenses in. 

Action to determine rights to property, § 78 
Actions by pewholder, § 84 
Definitions, §S 22, 39, 40, 56 
Definitions and distinctions, § 1, pp. 734-746 
Delegates, powers after church body has been ex¬ 
scinded by superior body, § 38 
Denomination, 

Defined, § 1, p. 738 
•Sect as, § 1, p. 739 

Denominational organization, disposition of property 
on dissolution, § 100 

Departure from doctrines of church, evidence in ac¬ 
tion to determine right to property, § 77 
Deposits in bank, satisfaction of execution against 
church out of deposit in name of minister, § 115 
Description, 

Church property, pleading in action against trus¬ 
tees, § 107 

Deed, trustee of religious society, § 58, p. 824 
Property in conveyance to society, § 66, n. 31 
Destruction of, 

House of worship, right of pewholder, § 81 
Pew, action by pewholder, | 84 
Devises, acquisition of property, § 54 
Diligence, action to determine rights to property, § 
73, n. 74 

Diocese defined, § 1, p. 742 


Discipline, 

Alteration affecting right of coiporation to sue, 
§ 102 

Appointment of church oflBcer to conform to 
church discipline, § 24 

Book of discipline adopted in lieu of by-laws, 
question for jury, § 112 
Change of discipline, § 70 
Consolidation of churches, § 94 
Courts not concerned with, § 88 
Dismissal of minister, § 46 
Meetings called in accordance with discipline of 
church, § 37 
Members, § 12 
Minister*s, 

Covenant to submit to discipline of church, 
§ 44 

Duty to conform to church discipline, § 44 
Rector dismissed without authority from superior 
body, right to conduct services, § 48 
Removal of officers, § 27 
Discretion, 

Board to remove member of subsidiary board, § 
27 

Officers, control by court, § 29 
Discretion of court, 

Appointment of. 

Master to effect reorganization, § 101 
Receiver, § 117 

Name adopted by corporation, § 7 
Order for sale or mortgage of property, review, 
§ 65, p. 844 

Trustee in whom title to property vests, § 58, p. 
829 

Disenfranchisement, 

A motion distinguished, $ 27 
Defined, § 14 

Dismembered parish, disposition of property, § 100 
Dismembration of church as depriving members of 
rights in church property, § 12, n. 95 
Dismissal and nonsuit in absence of evidence, { 111 
msorderly conduct by members at meeting, § 17 
Dlssention, not equivalent to schism or division, § 71, 
p. 849, n. 68 

Dissolution, §§ 98-100, pp. 887-890 

Church as ^iritual body by governing body, § 
36 

Condition precedent to reincorporation, § 101 
Consolidated organization, right to property, § 97 
Court, § 99 

Disposition of property, § 100 
Legislature, § 99 

Merger agreement providing property be divided 
in event of dissolution, § 97, n. 58 
Old corporation by reincorporation, § 9 
Receivership, § 99 
Diversion. Property and funds, post 
Division, 

Action to determine rights to property generally, 
§§ 73-80, pp. 856-867 

Church division as forfeiture of membership, § 
14 

Church into two parts, superior body’s power 
to provide for, § 36 
Forfeiture of property, § 71, p. 850 
Powers, rights and duties of trustees and mem¬ 
bers after separation, { 72 
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Division—Continuf^i, 

Religious body, § 71, pp. 840-^54 
Schism as synonymous, § 71, p. 849, n. 68 
Doctrines, alteration affecting right of corporation to 
sue, § 102 

Dominican nuns, defined, § 39, n. 43 
Donations. Gifts, generally, post 
Dormant corporation, capacity to receive property. § 

50, p. 812, n. 19 

Dry trusts, bishop as dry trustee of property owned 
by congregation, § 58, p. 825 
Dues, summary dismissal from membership for non¬ 
payment, S 14 
Duration of corporation, { 9 
Easements, 

Minister’s right in nature of easement to enter 
church, § 44, n. 70 
Pews, 5 81 

Ecclesiastical society defined, § 1, p. 765 
Ejectment, right to possession of property, § 73 
Elder, defined, $ 22 
Elections, §§ 16-21, pp. 761-768 
Alteration of constitution, § 3 
Certificate of election of officers, § 24 
Change of synodical connection, § 35, p. 791 
Clergymen, law governing, § 42 
Conference for uniting churches, § 94 
Dc facto officers, $ 25 
Deprivation of right to vote, § 19 
Dissolution, § 98 

Estoppel or objection, yielding to challenge by 
voter when vote was not in fact rejected, § 

19 

Excommunication of member, § 14 
Expiration of officer’s term, § 26 
Filling vacancies in oflSce, § 24 
Illegal votes, § 19 
Inspectors, § 17 

Majority vote as controlling matters, S 20 
Mode of conduct, § 17 
Moderator, j 17 

Mortgage of property, § 65, p. 843 
Notice, § 18 

Number of votes required for valid action, § 20 
Officers and committees, post 
Order by court In action to determine right to 
property, { 80 
Persons entitled to vote, § 19 
Presiding oflicer bf meeting wilfully refusing to 
receive vote of qualified voter, § 19 
Quorum, J 17 

Religious teachers, right of local society, $ 42 
Restrictions on right to vote, S19 
Sale of real estate, § 65, p. 843 
Tie vote, S19 
Officers, S 26 
Trustees, 

Improper and illegal means, court as not com¬ 
mitting execution of trust to persons so 
elected, 8 58, p. 828 
Powers of members, 812 
Prior to incorporation, 8 4 P« 750 
Validity, 8 19 

Waiver of rights and estoppel to object, 8 21 
Eligibility of officers, 8 23 

Employment contracts, dergyman’s recovery of com¬ 
pensation, 8 d5 I 
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Endowment defined, 8 45 
Enrollment at meeting, § 17 
Entity, 

Corporation as distinct entity, 8 9, n. 46 
Holding real property, § 33 

Unincorporated association as lacking legal exis¬ 
tence to contract in own name, § 33, n. 80 
Unincorporated religious society as not entity in 
law, 81, p. 734, n. 1 
Episcopacy, 

Defined. 81, p. 741, n. 18 r 8 2, n. 99 
Organization of religious societies, 8 2 
Estoppel, 

Corporation by acceptance and use of benefits of 
minister’s unauthorized act, § 44 
Deny, 

Authority of de facto officer to contract, 8 25 
Incorporation, § 10 

Evidence of knowledge of members of facts as 
basis of, § 109 

Minority to claim church property by participat¬ 
ing in worship with majority, § 71, p. &53 
One claiming ecclesiastical office to urge irregu¬ 
larities invalidating selection of another re¬ 
placing him, 8 43 

Regularity of proceedings for sale of property, § 
66 

Evangelical defined, 81» p. 744 
Evangelist defined, 8 39 
Evidence, 

Burden of proving delegation of authority to 
contract, § 29 

Certificate of election of officers, § 24 
Church tribunals as not governed by strict rules 
of legal evidence, 8 92 

Claims of society to share of profits from lands 
granted by Congress to states, 8 55 
Existence of de facto corporation, 810 
Incorporation, 8 8 

Joinder of denominational bodies, 8 85, p. 786 
Officer’s authority to contract debts and execute 
contracts, § 29 

Parol evidence, establishm^it of trust for diurch, 
§ 58, p. 822 

Records of meetings, 816 
Voluntary withdrawal of member, § 14 

Evidence in actions, §8108-110 
Admissibility, 8 109 
Burden of proof, 8108 

Clergyman’s action to determine or enforce right 
to office, 8 

Action to determine right to property, 8 77 
Determine right to property, 8 77 
Establish title to office or right to office, § 28, n. 
99 

Hearsay, 8 HO 

Issues and proof, 8107 

Ministers, action for compensation, § 45 

Pews, actions relating to, § 84 

Presumptions, § 108 

Weight and sufficiency, 8 HO 

Excommunication, 

Defined, 8 88, note 64 

Distinguished from sdbism or division, § 71, p. 
849, n. 68 

Faction, use of property, 8 72 
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Excommunication—Continued, 

(Member, § 14 

Courts without jurisdiction to review, § 88 
Loss of interest in churdh property, § 68, p. 
824, n. 93 

Excusing pupils to attend religious instruction out¬ 
side of school as use of school property, credit 
or money in aid of religious denomination, $ 55 
Execution, 

Against church property where suit is brought 
against trustees in representative capacity, 
S 115 

Exemption of church property from sale under 
statute requiring leave of court, § 65, p. 843 
Levy on pew, § 82 

Sale, liability of church property, § 63, p. 840 
•Sheriff as party to proceeding to enjoin execu¬ 
tion against church property, § 75, p. 861 
Executors and administrators, pews, obligation to pay 
pew rent after death of pewholder, § 83 
£}xemptions. 

Ministers, § 44 

Society from liability for negligence, § 31 
Elxhaustion of remedies within church before resort 
to court, § 86, p, 878 
Expenses, 

Contribution to affecting right to vote, § 19 
Contribution to expenses of church affecting right 
to vote, S19 

Liability of members, § 13 
Officers, reimbursement, $ 30 
Expulsion, 

Distinguished from sdiism or division, § 71, p. 
849, n. 68 

Faction, use of property, j 72 
Members, $ 14 

Arrangement for use of building by new so¬ 
ciety, § 60, p. 836 

Courts without jurisdiction to review, § 88 
Ecclesiastical matter outside jurisdiction of 
civil court, j 88 
Bights after expulsion, 115 
Subordinate body from organization, § 35, p. 791 
Disobedience to orders or judgments of su¬ 
perior body, § 36 

Extinct churches, ejectment by conference to recover 
property, § 73 

Extinction of society. Dissolution, generally, ante 
Factions, 

Division, generally, ante 
Schism, generally, post 
Secession, generally, post 

False representations, obtaining contract by minister, 
§ 45 

Fiduciary relation of minister to dburch or parish, 
§ 44 

Finance, fiduciary r^ationdilp of minister to church 
or parish, § 44 

Financial support, membership basis, § 11 
Fire destroying place of worship, right of pewholder. 
§81 

Following property of society into hands of members. 
§ 13 

Forcible entry and detainer. 

Church property, § 61 

Deprive trustees of possession of property, § 73 
Test title to office, $ 28, n. 99 


Foreign missions defined, § 1, p. 742 
Forfeiture, 

Breach of. 

Condition or trust, § 59 

Conditions on which pew was held, waiver 
of right to declare forfeiture as defense, 
§ 84 

Charter, 

Restoration to membership of members re¬ 
nouncing faith and permitting forfeiture 
of charter, § 15 
Terminating existence, ■§ 99 
Contributions by memb^ withdrawing from 
church, § 15, n. 63 
Membership, § 14 

Division in church, § 14 
Pastoral office, § 47 
Pews, § 83 

Bight to claim diversion as ground of forfeiture, 
§ 70 

Bights of church in general organization, § 35, 
p. 790 

Forms of government, § 35, pp. 788, 789 
Fraud, 

Iteprivation of right to vote, § 19 
Election, jurisdiction of courts, § 91 
Expulsion of members, interference by court, § 88 
Individual liability of officers, § 29 
Inducing persons to become members, cancella¬ 
tion of membership, § 14 
Liability of society for acts of officer, § 31 
Officers’ personal liability, § 29 
Return to contributors of property and money 
fraudulently secured from them, $ 29 
Sale of property, § 65, p. 842, n. 65 
Termination of charter, § 99, n. 90. 

Trustees in security consolidation of churches, 
evidence, f 110 

Free Baptists, definition, § 1, p. 741 
Funds. Property and funds, post 
Garnishment, application for writ signed by single 
trustee, § 107 

General assembly defined, § 1, p. 744 
General church organization, disposition of property 
and dissolution, § 11 
General conference. 

Change in organic law of church, § 36, n. 75 
Composition and functions, 8 35, p. 789 
Decision on proposed change of constitution or 
faith as binding on courts, J 90 
General council of churches, authority to merge with 
another denomination, § 94 
Gifts, 

Acceptance by religious society affecting right to 
elect pastor or religious teacher, § 42 
Acquisition of property by society, § 51 
Authority to accept for authorized corporate pur¬ 
pose, § 51, p. 814 

Bishops in trust for church, § 58, p. 825 
Conditions in gift to society, § 57 
Construction and operation, § 56 
Judicial determination of diversion to improper 
purpose, S 86, p. 875 

Ministers in trust for church, f 68, p. 825 
Public aid to religious body, § 65 
Trust for religious society, changing, § 58, p. 826 
Unincorporated society, validity, 8 50, p. 811 
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Girl scouts, church’s liahllity for negligence of its 
servants and agents, § 31, n. 39 
Grants, 

Condition in grants to societies, § 57 
Construction and operation, § 56 

Greek Catholic church defined, § 1, p. 737 
Guaranties as to religious liberty, legislative super¬ 
vision, § 87 

Handrails, steps, liability of society for negligence, § 

31 

Harmless error, instructions in action to determine 
right to property, § 79 

Hearing on application for incorporation, | 4, p. 749 
Home missions defined, § 1, p. 742 
Hunting and fishing dub as religious trust, § 1, p. 
735, n. 2 

Identity, change by reincorporation, § 101 
Immorality, 

Connection with other association as evidence to 
prove familiarity of knowledge of immoral 
practices, S 10& 

Ground for removal of minister, § 47 
Use of property by faction excommunicated on 
charges of immorality, § 72 

Immovable property, interest of members of unin¬ 
corporated religious society in property acquired 
In name of association, § 56, n. 37 
Implied covenants of members to conform to rules and 
discipline, § 12 

Implied powers, J 31 | 

Borrowing by religious corporations, § 33 
Contract for services of minister, § 42 | 

Make assessment for support of activities, § 13 

Implied resignation by member, § 14 
Improvements, ground for setting aside unauthorized 
deed to church property, J 66 
In solldo, liability of members, S13 
Incorporation, S 4, pp. 747-750 
Actions, 

Against incorporated society, § 103 
By incorporated society, § 102 
Application, § 4, p. 740 
Certificate of incorporation, § 5 
Collateral attack, § 6 
Contracts, authority, § 33 
Debts, liability of members, § 13 
Defective dc facto corporation, § 10 
Mffect, § 0 

Estoppel to deny, § 10 
Evidence, § 8 

B’actlon first incorporating as taking title to 
property, § 71, p. 854 
Indebtedness, authority, § 33 
Issues and proof, § 107 
Name, §7 ^ 

New society, termination of membership, f 14 
Parties to action to determine rights between 
two incorporated organizations, § 75, p. 861 
Pleading in action against religious society, § 107 
Power to transact secular business according to 
methods and customs of particular commun¬ 
ion or denomination, § 32 
Presumption, § 108 
Proceedings, § 4, p. 749 
Process against religious corporation, S 106 
Proof, § 8 
7$ c. J.S.--81 


Incorporation—Continued, 

Property, capacity to acquire and hold, § 50, p. 
812 

Purpose to become connected with superior church 
organization, § 35, p. 790 
Question for jury, 1112 
Reincorporation, § 9 
Sale of property, § 63, p. 838 
!Iltle to property, § 56 

Trust by operation of law in property after In¬ 
corporation, § 58, p. 822 

Trust for rell^ous uses, effect of subsequent 
incorporation, § 58, p. 826 

Trustees of society, control and use of property, 

§ 60, p. 833 
Validity, § 6 

Incorporeal hereditament, pews, § 81 
Indebtedness, 

Corporation’s liability for debts of unincoiporated 
predecessor, § 33 

Enforcement of sale of society’s property for pay¬ 
ment of debts, § 63, p. 840 
Incorporated societies, authority, i 83 
Judgment establishing and providing for pay¬ 
ment, § 115 

Liability of members, § 13 
Officers, powers, § 29 

Payment by secessionists as giving Interest In 
property, § 71, p. 850, n. 80 
Personal liability of officer, § 29 
Pews, seizure for debt, § 82 
Presumption in favor of authority of trustees to 
Incur, § 108 

Reorganization, property of new corporation not 
liable for debts of old, § 101 
•Sale of religious society’s property for payment 
of debts, $ 63, p. 840 

Independence of society of any church, § 85, p. 786 
Inherent authority of church to contract, f 83, n. 83 
Injunction, 

Alleged illegal acts of officers, 128 
Change in pews of church, § 84 
Charter violation by majority of corporation, § 
73 

Church from joining larger organization, not re¬ 
straining individual members from joining 
larger organization, § 80 

Conversion of meetinghouse into schoolhouse, § 
84 

Disposition of church property, § 63, p. 840 
Interference with, 

Services of rector dismissed by vestry vTith- 
out authority from superior body, § 48 
Wordiip or church management in accord¬ 
ance with designated faith, § 73 
Member against wrongful interference with mem¬ 
bership rights by trustees, § 104 
Minister receiving donations after being deposed 
from the ministry, § 48 

Other members of church from interfering with 
use of church property, § 43 
Parties to action, § 106 
Pew, sale under attachment, § 84 
Picketing of church, § 61 
Pleading, 1107 

Enjoin trespasses, § 76 

Provision for instead of receiver for society, § 117 
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IiiJunction^~Ck)iitmaed, 

Removal from location, § 60, p. 835 
Removal of minister, f 43 

Sheriff as party to proceeding to enjoin execu¬ 
tion against church property, § 75, p. 861 
Temporary injunction closing church and pro¬ 
hibiting use, action to determine right of 
pastor to continue to function, § 80 
Trustee against unlawful acts of other trustees, 
S 104 

Two distinct opposing bodies claiming to be gov¬ 
erning body of church, § 91, a 5 
•Use and control of property, settling rights of 
discordant factions, § 73 
Violation of right to use name, § 36, a 85 
Inquiry, power of member to bind church to pay ex- 
l)enses of inquiry, § 12 
Insolvency, § 117 

Instructions in actions by or against, § 113 
determine right to property, § 79 
Insurance, imputation of insurance, knowledge of 
meml^r of terms of policy taken out by mem¬ 
ber on church as not imputed to other members, 
§ 12 

Intention, donors’ intention as criterion for determin¬ 
ing purpose for which property was dedicated, 
§58,p. 822 

Intention to pass title as essential to voluntary trans¬ 
fer of property to society, § 56 
Interest, 

Church corporation as necessary party to action 
in which it has an interest, •§ 105 
Ratification of unauthorized mortgage by pay¬ 
ment of interest, § 66 

Interruption of use of pQw, recovery for, § 81 
Intervention in. 

Action to determine right to property, $ 75, p. 
859, n. 95 

Proceedings for sale of property, $ 65, p. 844 
Investments, aid to oflScers by court, § 29 
Invitees, worshipper as invitee, pastor’s care required 
to keep premises in reasonably safe condition, § 
4i n. 62 

Issues and proof in action, § 107 
Itineracy defined, § 46 

Jehovah’s Witnesses, definition, § 1, p. 740, n. 94 
Joinder of new organization for xmiting two churches 
as withdrawal from membership in original 
church, § 14 

Joint promisors, liability of member's, f 13 
Judaism, defined, § 1, p. 741 
Judgments in actions by or against, § 115 
Determine right to property, § 80 > 

Member’s right to personal judgment against 
other members and to lien on church prop¬ 
erty, S 104 

Judgments of superior body as binding on subordinate 
bodies, § 36 
Judicatory, 

Action to detei^ne right to property, § 75, p. 860 
Consent to conveyance of property, § 65, p. 842 
Declaration of validity of union of churches, § 
94 

Dissolution of member church, § 98 
Division of church into churches on petition of 
faction^ $72 


Judicatory—Continued, 

Extinction of church, right to proceeds of prop¬ 
erty, % 100 
Jurisdiction, § 85 
Presumption as to power, § 108 
Jurisdiction, church tribunals, generally, ante 
Jurisdiction of courts. 

Action to determine rights to property, $ 74 
Actions by clergymen to determine or enforce 
right to oflace, § 43 

Admission, expulsion and rights of members, § 
88 

Amendment of church constitution, $ 90 
Ecclesiastical questions and controversies, { 86, 
p. 873 

Election and removal of ofiOicer, $ 91 

Ministers, deposition, discharge or removal, § 89 

Jury duty, exemption of ministers, § 44 
Kosher food, implied consent to be covered by deci¬ 
sions of church by undertaking to conduct Kosher 
meat business, $ 86, n. 37 

Kosher laws, enforcement of compliance with, { 36 
Laches in action for determining rights to proi)erty, 
§ 73 

Land grants, participation by religious society in 
profits from land grants by Congress to states, 
$ 55 

Law governing, 

Oonfiict of laws, generally, ante 
Secession by member church from main body, f 
35, p. 791 

Leases, 

Change of doctrine as defense in action by so¬ 
ciety against lessee for rent, § 70 
Tenant’s attornment to former oflBicers of church 
after notice as defense to action to dispossess 
for nonpayment of rent, § 73 
Violation of vested rights, § 65, p. 844 

Leave of court, mortgage or sale of property, { 65, 
p. 842 

Legacies. Bequests and legacies, ante 
Legislative authority. Statutes, generally, post 
Legislature, 

Authorization of conveyance of church property, 
§ 65, p. 842 

Statutes, generally, post 

Letter of dismissal as evidence of withdrawal of 
membership, § 14 
Letters of dismission, 

Eligibility of member receiving letter as trustee, 
I 23 

Termination of authority, $ 26 
Liabilities, 

Church or society, §§ 31-34, pp. 780-785 
Torts, § 31 

Implied contracts, $ 34 
Pewholder, actions to enforce, § 84 
Libel, vote of excommunication from church as basis, 
§14 

Licensees, church’s liability for injuries to, $ 31, n. 
40 

Liens,' § 64 , 

Declaration of equitable lien on society’s prop¬ 
erty for payment of debts, § 63, p. 840 
Officer on church property for disbursements and 
esi>enses, $ 30 
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Lights, janitor of church turning off lights causing 
injuries in lavatory, liability of church, § 31, n. 
40 » 

Limitations on power to, 

Change constitution, § 3 
Tax pewholder, § 83 

Limited corporate powers given unincorporated so¬ 
cieties by statute, right to sue in own name, § 
102 

Tiocal or located minister defined, § 39 
Loss of corporate existence by nonuser etc., right to 
sue, § 102 

Loss of meeting, dissolution, § 98 
Lutheran defined, § 1, p. 741 
Majority, control of. 

Church matters, § 20 
Property, § 60, p. 831 

Malicious defined, $ 19 

Malicious destruction of pew, right of pewholder, § 
81 

Managing oflOicers, § 22 
Trustees, § 29 

Master, appointment to effect reorganization, § 101 
Mechanics* lien on church property, § 63, p. 840 
Parties to action to establish, § 75, p. 861 
Meetings, §§ 16--21, pp. 761-768 

Acceptance of charter by society, § 6 
Announcement from pulpit, validity of discharge 
of pastor at meeting, § 47, n. 62 
Election of. 

Moderator, § 17 
Trustees, § 4, p. 760 
Enrollment, § 17 
Mode of conduct, S17 
Moderator or chairman, § 17 
Notice, § 18 

Number of votes required for valid action, f 20 
Organization and conduct, § 17 
Place, § 18 

Presumption of regularity, §§ 18, 37 
Procedure of church tribunal, S 92 
Quorum, § 17 

Waiver of rights or estoppel to object, § 21 
Removal by officers of person disturbing meeting, 
$ 29 

Sale by religious corporation, necessity of meet¬ 
ing for validity, § 63, p. 839 
Special meeting, notice, § 18 
Time, § 18 

Waiver of rights and estoppel to cribject, § 21 
Withdrawal, right to complain of matters taking 
place after withdrawal, § 21 

Megiddo, defined, § 1, p. 740, n. 94 
Membership, §§ 11-16, pp. 755-761 

Abandonment of claim to property, right to take 
advantage of forfeiture of right to trust 
property, § 70 

Action in name of church to determine right 
to property, § 75, p. 859 
Actions, 

Against, § 103 
Between, 

Members and officers, § 104 
Societies and members, § 104 
Deacons of unincorporated organization au- 
' thorized by all merbbers, § 102 n. 22 


Membership—Continued, 

Admission, ecclesiastical matter outside jurisdic¬ 
tion of civil courts, § 88 

Applications for, refusal of trustees to vote on 
applications as ground for removal, § 27, n. 
76 

Authorization for sale of church property by 
trustees of corporation, § 63, p. 839 
Consent to sale of property by trustees, § 63, p. 
838 

Courts without jurisdiction to determine, § 88 
Delegation of powers to board not depriving them¬ 
selves of right to sue, § 104 
Determination, § 11 
Discipline, § 12 

Division of property among members on dissolu¬ 
tion, § 100 

Estoppel to deny regularity of proceedings for 
sale of property, § 66 
Evidence of membership, § 110 
Excommunication, courts without jurisdiction to 
review, § 88 
Expulsion, § 14 

Arrangement for use of church building, § 60, 
p. 836 

Ecclesiastical matter outside jurisdiction of 
civil courts, § 88 
Rights after expulsion, § 15 
Forfeiture, § 14 

Former members, corporation’s right to sue to re¬ 
cover property illegally converted, | 104 
Independence of society, § 36, p. 786 
Jurisdiction of civil court, § 86, p. 874 
Liabilities of members, § 13 
Loss of membership as termination of officer’s in¬ 
cumbency, § 26 
Majority, 

Control of property, S 60, p. 831; 8 73 
Diversion of property to another denomina¬ 
tion or to support of another doctrine, 
8 71, p. 860 
Minority, 

Adherence to purposes of trust affecting right 
to property, § 71, p. 853 

Appointment or election of officers and com¬ 
mittees, § 24 

Authority to call meeting, § 16 
Dissolution of organization by court as pro¬ 
test of minority, § 99 

Division of property by faction as against 
majority, § 72 

Enforcement of dissolution and liquidation 
by receivership proceeding, § 99 
Estoppel to claim property by participating 
in worship with majority, § 71, p. 853 
Evidence in action to determine title to 
property, § 77 
Excluding majority. 

Forcibly excluding majority as not seces¬ 
sion, § 71, p. 860 
Retention of membership, 8 14 
Forcibly excluding majority as not secession, 
§ 71, p. 860 

Incorporation affecting right to property, 8 
-71, p. 854 

Injuncfion against diversion of church prop¬ 
erty by majority, 8 75, p. 860, n. 1 
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Membership—Continued, 

Minority—Continued, 

Protection of property against invasion of 
rights of majority by minority, § 29 
Eeligious society’s right to keep organiza¬ 
tion intact as against minority, § 31 
Revival of corporate charter, § 5 
True congregation by adhering and submit¬ 
ting to regular order of church, local 
and general, § 71, p. 852 
Mortgages, consent of members, % 64 
Parties to action respecting, § 105 
Qualifications, courts without power to disfran¬ 
chise member, § 88 note 59 
Rescission by members of acts of society, § 31 
Restitution, courts without Jurisdiction, § 88 note 
64 

Restoration, § 15 

Parties to action, 8 105 
Right to vote, § 19 
Rights and duties of member, § 12 

Ecclesiastical matter outside jurisdiction of 
civil court, 8 88 

Sale of property by members of unincorporated 
society, § 63, p. 837 
Sdection of pastor, § 41 

Termination of membership by trustee as termi¬ 
nation of authority, § 26 
Title to property, interest, § 66 
Withdrawal, § 14 

Every member’s withdrawal as dissolution, 
8 98 

Loss of interest in church property, 8 56, p. 
824, a 93 

Right to take advantage of forfeiture of 
trust property, 8 70 
Rights after withdrawal, 8 15 
Termination of authority of officer, 8 26 
Merger. CJonsolidation, generally, ante 
Methodist church defined, 8 1, p. 737 
Military service, exemption of ministers, § 44 
Minerals, confirmation of unauthorized sale of miner¬ 
al rights, 8 66, a 18 
Minister of religion defined, 8 39 
Minister of the Qospel defined, 8 39 
Ministerial lands, 

Defined. 8 66 

Sale by religious corporation, 8 63, p. 839, a 6 
Ministers, S§ 39-^9, pp. 793-810 

Action to determine or enforce right to office, 8 
43 

Appointment, 8 40 

Law governing, 8 42 
Architects, 

Authority to accept architect’s plan as ques¬ 
tion for jury, 8 112 

Evidence of authority to employ, § 110 
Authority, rights, privileges and liabilities, 8 44 
Call, 88 40-42, pp. 796-799 
Defined, 8 40 
Clergyman defined, 8 39 
Compensation, 8 45 

Condition precedent to dismissal, § 46 
Endowment, 8 45 

Protection of right by courts, 8 43 
Reductloa 8 45 
Termination of pastorate, 8 48 


Ministers—Continued, 

Concurrence of church in local society’s choice of 
minister, 8 42 

Consolidation agreement providing for joint meet¬ 
ing of congregations under single pastor as 
transfer of title to property, 8 97 
Constitutional and statutory provisions, 8 42 
Contracts, 

Compensation, 8 45 

Dismissal in breach of contract affecting 
right to compensatioa § 48 
Parsonage use, 8 44 

Conveyance of property where without title, § 
63, p. 837, n. 83 
Conveyances, 

Trust for church, § 58, p. 826 
Validity, § 63, p. 838 

Costs adjudged against pastor in dismissal suit, 
set off against salary due, 8 116 
Covenant to conform to canons of his church, 8 
44 

Criminal conduct. 

Ground for removal, 8 47 
Liability, 8 44 
Deeds, validity, § 63, p. 838 
Definitions, 8 39 

Departure from faith and doctrine, removal, 8 47 
Deposit in name of minister, satisfaction of exe¬ 
cution against church out of deposit, 8 115 
Discharge, action by congregation to discharge 
pastor and evict from parsonage, 8 43 
Discipline, duty to conform to church discipline, 
8 44 

Dismissal of minister, 8 46 
Diversion of property by employment of pastor 
whose teachings are inconsistent with those 
of sect to which church belongs, 8 70, n. 60 
Duties, 8 44 

Ejection, parties to action against trustees to en¬ 
join ejecting clergyman, 8 105 
Election, law governing, 8 42 
Eligibility for presidency of corporation, eligibil¬ 
ity as trustee, 8 23 
Employment, 88 40-42, pp. 796-799 
Endowment defined, 8 45 

Estoppel by withdrawal from church division 
from having his dismissal declared unlawful, 
8 49 

Evangelist defined, 8 39 
Exemptions, 8 44 
Extra compensation, 8 45 

Fiduciary relationship to church or parish, § 44 
Forfeiture of office, § 47 
Immorality, removal, 8 47 
Independence of society, 8 35, p. 786 
Injunction against. 

Conduct of services by suspended minister, 8 
47 

Officiating in church by one not duly selected 
as minister, 8 43 
Removal, 8 43 
Installation, 8 41 
Jury duty, exemption, 8 44 
Language of minister as evidence of diversion of 
property, 8 77 

Law governing appointment or election, 8 42 
Local or located minister defined, 8 39 
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Ministers—Continued, 

MiUtary service, exemption, § 44 
Minister of religion defined, 30 
Minister of the Gospel defined § 39 
Ministerial land defined, § 56 * 

Misconduct, removal from oflElce, § 47 
Monk defined, § 39 

Neglect of duty, ground for removal, § 47 
Notes, remedy by holder of note executed by 
priest, § 73 

Notice of termination of relation with church af¬ 
fecting right to compensation, § 48 
Ordained minister defined, § 39 
Ordination, §§ 40-42, pp. 796-799 
Parson defined, § 39 
Parsonage, action to evict from, § 43 
Parties to action to determine right to church 
property, § 75, p. 859 
Pastor defined, § 39 

Permitting one degraded from ministery by high- 
church bishop to continue in ofllce, diversion 
of property, § 70, n. 60 
Pioneer defined, § 39 
Pleading in, 

Action by pastor to recover his salary, § 107 
Action to enjoin interference with pastor, § 
107 

Action to restrain rector acting as such for 
falling to comply with church tenets, § 
107 

Power of rector to bind religious corporation, § 29 
Powers of superior bodies in calling and ordain¬ 
ing, § 36 

Presumption of power to remove from power of 
appointment, § 108 
Priest defined, § 39 
Profession defined, § 39 

Quantum meruit recovery of compensation, § 45 
Babbi defined, $ 39 
Bector defined, § 39 
Hector sinecure defined, § 39 
Bectory defined, $ 39 
Beimbursement, § 45 
Beinstatement, § 49 
Bejection after call, § 41 
Beligious teacher defined, § 39 
Bemoval, §§ 27,47,48, pp. 806-^10 
Ecclesiastical matter, § 89 
Estoppel to have removal declared unlawful 
by withdrawal from church division, § 
49 

Law governing, § 42 
Bights after removal, § 48 
Be-ordination, $ 40 

Bepresentatlon of bishop or congregation in tem¬ 
poral matters, § 44 
Besignation, § 46 

Beview of decision of reinstatement, § 49 
Buies and usages of particular churches, § 41 
Selection, S 41 

Settled minister defined, § 39 
Settlement, §§ 40-42, pp. 796-799 
Tenure, § 46 

Stated minister defined, § 39 
Stated supply, 

Defined, § 39 

Quantum meruit recovery for services, J 45 


Ministers—Continued, 

Stated supply—Continued, 

Selection, § 41 
Summary dismissal, § 46 
Suspension, § 47 

Compensation, § 48 
Taxation, exemption, § 44 
Tenure and termination of relation, $ 46 
Title to property, 

Alienation, § 62 

Minister as seized in right of the church, § 
66 

Torts, liability, § 44 

Transfer of ministry, re-ordination, § 40 
Trespass, refusal to leave parsonage on suspen¬ 
sion from service, § 48 
Use of church property, § 44 
Wrongful exclusion from church edifice, resort to 
courts, § 43 

Minority.' Membership, ante 
Minors, right to vote, § 19 

Minutes of meeting, statement as to holding meeting 
as equivalent to statement quorum was present, 

§ 17 

Misconduct, 

Member, notice of trial for misconduct, § 14, n. 57 
Bemoval of. 

Minister, § 47 

OflBLcer at expiration of term, § 26 
Missionary board of church, title to land as against 
claim of local church, § 66, n. 32 
Missionary defined, § 1, p. 742 

Missionary society, incoii)oration, § 4, p. 749, n. 52 
Missions, 

Defined, f 1, p. 742 

Power of incorporated society to establish mis¬ 
sions as not passing title to mission, § 52 
Mohammedan, Mohammedanism defined, § 1, p. 741 
Monk defined, •§ 39 
Mormon defined, § 1, p. 741 
Mortgages on property, § 64 

Burden of proof of lack of authority, § 77 
Pews, not susceptible to mortgage, § 82 
Bepudiation and ratification, § 66 
Mother church defined, § 1, p. 737 
Mutual council, removal of minister, f 47 
Naked trustees, individual members of religious soci¬ 
ety holding real estate for society’s benefit, § 58, 
p. 823, n. 84 
Names, 

Action, 

Against church in corporate name, § 103 
Oorporation in corporate name, § 102 
Unincorporated association, § 102 
Change in name of church as diversion of proper¬ 
ty, § 70^ n. 60 

Consolidation, right to prevent use of old name, 
§ 97 note 58 

Loss in consolidation as breach of trust, § 96 
Organization, § 7 

Protection of society in right to use of name, $ 
• 36 

Unincorporated organization incapable of holding 
property in society name, § 50, pp. 810-813 
Nature, §§ 1-10, pp. 734r-765 

Necessary parties in action to determine right to 
property, S p. 861 
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Neglect, removal of minister, § 47 
Negligence, 

Oliurcli and pastor causing injuries, question for 
jury, § 112 

Liability of society, § 31 
Nonresidence, voters, § 19 

Nonresidents, disqualification for trusteeship, § 23 

Nonuser, dissolution, § 98 

Notes, 

Authority to sign, evidence, § 110 
Executed by college, liability of members of 
church, § 13, n. 8 

Failure of consideration, § 33, n. 59 
Member’s right to personal judgment against oth¬ 
er members and to lien on property on note 
signed by other members, § 104 
Personal liability of officers on renewal notes, § 
29, n. 01 

Presumption as to signature by officers in their 
official character, § 108 

Remedy by holder of note executed by priest, § 73 
Notice, 

Dismissal of minister, § 46 
Election, § 18 

Incorporation of religious societies, § 4, p. 749 
Meetings, § 18 

Authorize alienation of property, § 63, p. 839 
Election of trustees, § 4, p. 750 
Waiver, § 21 

Minister of time and place of charges affecting 
right to continue in ministry, compelling re¬ 
instatement for irregularities in notice, 8 49 
Proposed incorporation, § 4, p. 750 
Reorganization, § 101 

Termination of relationship of minister with 
church affecting right to compensation, § 48 
Trial of member for misconduct, § 14, n. 57 
Nul tiel corporation, pleading by officer, § 107 
Number, trustees, § 24 
Nun defined, § 39 

Objection by voter yielding to challenge when his vote 
was not in fact rejected, § 19 
Objections to order for sale or mortgage of property, § 
65, p. 844 

Officers and committees, §§ 22-30, pp. 768-780 

Abuse of discretion by refusal to sue to redress 
frauds and wrongs perpetrated on society, § 
75, p. 860, n. 96 
Actions, 

Against trustee by cotrustees as trespasser, § 
61 

Between members and officers, § 104 
Between officers, § 104 

Corporation’s actions Instituted in name of 
trustees, § 102 

Unincorporated association’s actions in 
names of trustees, § 102 

Agency to bind other members of society, 8 29 
Amotion, § 27 

Application for sale or mortgage of property, 8 
65, p. 843 

Appointment, §§ 24, 25 
De facto officers, 8 25 
Ministers, § 40 ' 

, Authorization by members for ^le of church 
property by trustees, $ 63, p. 839 
Bond, 8 24 


Officers and committees—Continued, 

Certificate of election, § 24 
Churchreeves, § 22 
Churchwardens, § 22 
Commissary, § 22 
Compensation, § 30 

Resort to court to establish right, 8 91 
Confiicting claimants to office, parties to action to 
determine right, § 105 

Consent to sale of property by trustees, 8 93, p. 
838 

Constituting corporation, § 9 
Contracts, § 29 

Authority to make as question for jury, 8 112 
Control and use of property, § 60, p. 832 
Conveyance for use and benefit of society may be 
taken through intervention of trustee, 8 50, p. 
811 

Conveyances to trustees of religious societies, § 
58, p. 823 

Corporate liability for acts of agent within ap¬ 
parent scope of authority, 8 33 
Costs, liability on wrongfully refusing to execute 
his trust, §§ 81-84, pp. 867-871 
Courts, jurisdiction as to ecclesiastical questions 
and controversies, 8 86, p. 874 
De facto officers, § 25 

Right of corporation to sue, 8 102 
Definitions, § 22 

Delegation of authority to contract, 8 29 
Direct and collateral attack on title to office, § 
28 

Discretion, control by court, § 29 
Dismissal of suit brought by trustees at instance 
of individual trustees, acting in private inter¬ 
est, § 111 

Dissolution by neglect to elect trustees as condi¬ 
tion precedent to reincorporation, § 101 
Dissolution of church, title to property after dis¬ 
solution, § 100 
Duration of office, § 26 

Ecclesiastical officers, power over temjwralities of 
church, § 29 
Elder, 8 22 
Election, §§ 24, 25 

Consolidation of churches, 8 94 
De facto officers, § 25 
Dissolution by failure to elect, 8 98 
Expiration of officer’s term, 8 26 
Jurisdiction of court, § 91 
Right of corporation to sue where officers not 
legally elected, 8 102 
Tie vote, § 26 
Eligibility, § 23 

Equity to aid lawfully elected trustees, 8 73 
Estoppel to question authority to niortgage prop- 
perty by society accepting benefits, 8 66 
Expenses, reimbursmnent, 8 30 
Expulsion, ineligibility as officer, | 26, n. 55 
Funds, care and management, § 29 
Holding over, § 26 
Incorporation of. 

Offices, right to sue, 8 102 
Trustees, action against, § 103 
Indebtedness, § 29 
Individual liability, § 29 
Injunction aijgainst illegal acts, 8 28 
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Officers and committees—Continued, 

Judgment against trustees, 

Execution against property of church, § 115 
Not to bind real estate or proceeds of sale, § 
80 

Judgment in action based in service on officers, 
entry against all or any of its members, § 
115 

Letter of dismission as termination of authority, 
§ 26 

Idabilities, § 29 

Care and management of funds, § 29 
Incorporated society for acts of officers, § 31 
Individuals, § 29 
Limitation, 

Exercise of power as to contracts, § 29 
Term of office, § 26 
Managing officers, § 22 
Ministers, removal, § 47 
Minority of board of trustees. 

Action in right of coiT)oration, § 102 n. 48 
Pleading in action to enjoin interference by 
majority, § 107 

Mortgages, powers of trustees, { 64 
Nonresidents, eligibility, § 23 
Notes, evidence of authority to sign, § 110 
Nul tiel corporation, pleading, § 107 
Number, § 24 
Increase, § 29 
Parties to action, § 105 

Determine right to church property, § 75, p. 
859 

Pleading in action by trustees of incorporated 
society, § 107 

Possession of property as possession of artificial 
jperson by agents, § 58, p. 824 
Powers and duties, § 29 
President, 

Personal judgment against, in action against 
religious corporation and its president, § 
115 

Right to maintain action for corporation in 
own name, § 102 

Presiding elder, confirmation of unauthorized 
sale, § 66, a 18 

Presiding officer of superior body, § 37 
Presumption of regularity of proceeding brought 
in name of trustees, § 108 
Process on religious organization, § 106 
Property, use and possession, § 29 
Protection from threatened interference with use 
of property, § 73 

Regulation of use of property, § 60, p. 834 
Reinstatement, § 27 

Removal and proceedings for removal, § 27 
Burden of proof, j 108, n. 17 
Expiration of term, § 26 
Jurisdiction of court, § 91 
Persons from church property, § 20 
Superior body’s power to depose officers of local 
churches, S 36 

Superior officer, liability for acts or contracts, § 
35, p. 787 
Term of office, 126 
Termination of authority, § 26 
a’itle to .office, § 28 
Quo warranto, § 73 


Officers and committees—Continued, 

Torts, liability, § 29 
Society, § 31 
Vacancy in office, § 24 

Right of corporation to sue, § 102 
Oil wells, transfer of title and possession claimed on 
ground of breach of trust by trustees, § 59, p. 831, 

IL 2 

Open confession defined, § 32 

Operation of law, trusts for church property arising 
by operation of law, § 58, p. 822 
Option to grantor for church purposes to repurchase, 
validity of option, § 63, p. 838, n. 93. 

Ordained minister defined, § 39 

Order changing name of corporation, § 7 

Orders of court. 

Sale of church property, § 65, p. 842 
Sale or mortgage of property, objections, § 65, p. 
844 

Orders of superior body as binding on subordinate 
bodies, § 36 
Organ, 

Contract for services of organist, § 60, p. 834, n. 
36 

Contract of unincorporated society, § 33, n. 83 
Unincorporated society without capacity to pur¬ 
chase, § 33, n. 82 

Organization, §§ 2-10, pp. 745-755 
Certificate of incorporation, § 5 
Charter, acceptance, § 5 

Choice as to independent character, § 35, p. 786 

Compact, § 3 

Constitution, § 3 

De facto corporation, § 10 

Incorporation, generally, ante 

Merger, powers, § 31 

Name, § 7 

Rules, § 3 

Orphans* home, authority to acquire or hold property 
for purpose, § 51, p. 814, n. 43 
Ownership, action to test title of officer, jurisdiction, 
§ 28 

Ownership of property, evidence in action to deter¬ 
mine right to property, § 77 
Paganism defined, § 1, p. 741 
Parish church defined, § 1, p. 743 
Parish defined, § 1, p. 742 

Parliamentary law, application to meetings, § 17 
Parochial church defined, § 1, p. 743 
Parol evidence, joinder of denominational bodies, § 35, 
p. 786 

Parol resignation by member, § 14 
Parson defined, § 39 
Parsonage, 

Action to, 

Evict family of pastor from parsonage, § 43 
Have trust on parsonage in favor of preacher 
declared void, parties, § 75, p. 861 
Constitutional restriction on authority to hold 
real estate, § 51, p. 814, n. 51 
Defined, § 44 

Minister's right to occupy, § 44 
Power of society to build, § 31 
Rectory defined, § 39 

Trespass by minister refusing to leave on suspen¬ 
sion from service, § 48 
Parsonage lands defined, $ 44 
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E^artlcular sects or denominations, § 1, p. 740 
Parties to action, § 105 

Compel reinstatement, § 27 

Determine right to property, § 76, pp. 859-802 

Inyolying pew, § 84 

Necessary parties, § 105 ’ 

Society or member suing, § 102 
Unincorporated society, action against, § 103 
Partition, 

Faction’s right to partition and division of prop¬ 
erty, § 72 

School property, petition by member of church, § 
67 

Partnership, liability of members, § 13 
Passive trust, conveyance to minister or bishop in 
trust for church, § 68, p. 825, n. 10 
Pastor, 

Defined, § 39 

Priest distinguished, § 39 

Patrol duty required by city ordinance, exemption of 
minister, § 44 

Payment, pleading in minister’s action for compensa¬ 
tion, § 45 

Permit by county to religious denomination to build 
chapel on county land for use of county poor, § 
55 

Personal injury action. 

Member against church, § 104 
Questions for jury, § 112 

Personal judgment against unincorporated societies, § 
115 

Personalty, pews, § 81 
Persons entitled to sue, 

Determine rights to property, § 75, pp. 859-862 
Involving pew, § 84 
Persuasion, 

Defined, § 1, p. 738 

Denomination as synonymous, 8 1> P- 738 
Sect as, § 1, p. 739 
Petition, 

Action by or against religious society, § 107 
Action to determine right to property, § 76 
Sale or mortgage of property, § 65, p. 843 
Petitioners for incorporation as constituents of cor¬ 
poration, § 9 

Pewholders, action to determine right to property, § 
75, p. 860 
Pews, 

Actions to enforce pewholders rights and liabili¬ 
ties, § 84 
Assignment, § 82 
Conveyances, § 82 

Defenses in action by pewholder to recover for 
•unnecessary destruction, etc., § 84 
Depriving attendant of his pew as depriving him 
of right to vote, § 19 

Estate, interest and rights of holders, § 81 
Forfeiture, § 83 
Renting, §§ 82, 83 
Taxes, § 83 
Philippine Islands, 

Action by Catholic Church though not registered 
as a corporation, 8 102, n. 31 
Alienation of property by religious order, § 62 
Picketing of church, injunction, § 61 
Pioneer defined, § 39 


Place, meetings, § 18 

Election of trustees, 8 4, p. 750 
Pleading in actions, by or against, § 107 

Admission as evidence of membership, § 110 
Determine right to property, § 76 
Dissolution of corporation, § 99, n. 90 
Issues and proof, § 107 

Judgments to conform and be supported by plead¬ 
ings, § 115 

Responsiveness of findings to averments in plead¬ 
ings, 8 114 

Police power, protection against impairment of con¬ 
tract, 8 S7, n. 53 
Poll parish defined, § 1, p. 743 

Poor, permit by county to religious denomination to 
build chapel on county land for use by county 
poor, § 55 

Possession of church property, 

Conflicting claims determined before sale, 8 65, p. 
844 

Officers, § 29 

Postponement of election by order of trustees, 8 18 
Powers, 8 36 

Church or church society, §§ 31-34, pp. 780-785 
Congregation as to management of affairs of cor¬ 
poration, § 12 
De facto corporation, 8 10 

Denominational rules and practices not to affect 
powers granted by state constitution, 8 32 
Expel from membership, 8 14 
Make changes in constitutions, § 3 
Member to bind church corporation by his acts, 
8 12 

Powers and rights of incorporated societies, § 9 
Precinct defined, 8 1» PP. 742, 743 
Prelacy, organization of religious societies, § 2 
Prelatical form of organization, § 35, p. 789 
Presbyterial form of government, 8 35, p. 788 
Presbyterial organization, powers, 8 36 
Presbyterian defined, 8 1, P* 741 
Presbyterian church defined, 3 1, P* 737 
Presbyterianism, 

Defined, 8 1 P. 741 

Organization of religious societies, § 2 
Presbytery, 

Approval of selection of pastor, 8 41 
Defined, 81| p. 744 

Ministers, control of ordination and discipline by 
superior bodies, § 44 
Ordination of clergymen, 8 40 
President, power to bind religious corporation, § 20 
Presiding officer, arbiter on right to vote, 8 19 
Presumptions, 

Action by or against religious society, § 108 
Action to determine right to property, 8 77 
Conveyance by trustees to corporation vesting ti¬ 
tle in corporation, 8 68, p. 826 
Dedication of property by church merging in larg¬ 
er body, 8 97 

Deed to church organization, 8 60, p. 833, n. 26 
Impartiality of mutual council in removal of min¬ 
ister, 8 47 

Lawful incorporation, § 8 
Regularity of meeting, 8818, 37 
Priests, 

Agreement to become head of vestment shop^ $ 
41 
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Priests—Continued, 

Bishop’s liability on contracts made by priest, § 


Contracts of trustees and priests, liability of 
members, § 13 

Criminal acts, liability of bishop. § 44 
Defined, § 39 

Equity power to direct admission of duly appoint¬ 
ed priest, $ 43 


Exconpnunicated priest not permitted to officiate 
in church, § 48 

Implied contract of bishop to support, § 45 
Indebtedness, corporation’s Uability for indebted¬ 
ness incurred by priest before incorporation, 
§ 33 


Note, remedy by holder of note executed by priest, 
§ 73 

Ownership of land as defense to action by bishop 
against suspended priest to recover possession 
of church property, § 73 
Pasfor distinguished, § 39 
Power to bind bishop and church property by bor¬ 
rowing money, § 44 
Removal by board of trustees, $ 47 
Suspension, § 47 
Torts, liability of bishop, § 44 


Private confession defined, § 32 
Process in actions, § 106 
Profession defined, § 30 

Promoters of corporation as bound by stock coipora- 
tion law, § 9 

Proof of notice of meeting, § 18 
Property and funds, §§ 50-80, pp. 810-367 

Abandonment for religious use, petition by citi- 
ssens of vicinity for sale of realty, § 65, p. 844 
Abandonment on schism, revival of claim, § 73 
Abeyance of title in absence of settled minister 
or bishop, § 56 

Accounting and division between factions, § 71, p. 

850, n. 80 
Accounting by. 

One no longer in office, compelling, § 73 
Religious corporation, right of members to 
compel, § 75, p. 860 

Acquisition and forfeiture, §§ 50-59, pp. 810-831 
Actions to, 

Determine rights to property, H 73-80, pp. 
856-867 

Test right of tnistee to control property, § 
28 


Adverse possession. 

Acquisition by, § 53 
Trustee of church, § 58, p. 825 
Alienation and encumbrance, § 62 
Amount acquired or held, § 51, p. 814 
Application for sale or mortgage of property, § 
65, p. 843 

Appropriation by new corporation, § 101 
Bishops in custody, right of church faction to cus¬ 
tody, § 71, p. 852, n. 89 
Buildings, powers of corporation, § 33 
Care and management, § 29 
Change in use, statutes authorizing, § 69 
Change of doctrine and discipline, § 70 
Charter provisions as to nature, control and dis¬ 
position, S 5 


Property and funds—Continued, 

Clerks, interference to prevent diversion of 
church property, § 86, p. 875 
Collateral attack on violation of law in holding 
land In excess of statutory allowance, § 51, p. 
815 

Conditions in donations or grants, § 57 
Consent of superior body to conveyance, § 65, p. 
842 

Consolidation, § 70, n. 59 
Effect, § 97 

Constitutional and statutory limitations and re¬ 
strictions as to acquisition and forfeiture, § 
51, pp. 813-^16 
Control, 

Conflicting claims determined before sale, § 
65, p. 844 

Jurisdiction of court, § 91 

Use and disposition, §§ 60-72, pp. 831-856 

Corporations, capacity to acquire and hold real 
property, § 50, p. 812 
Costs in action to determine rights, § 80 
De facto corporation, powers, § 10 
Debts, sale of property for payment of debts, § 
63, p. 840 

Deeds, construction and operation, § 56 
Delivery to members of congregation ordered, § 
80 

Devise or bequest, acquisition by, § 54 
Direction by superior body of denominational 
uses by corporation, § 36 

Dismissed minister unauthorized to use church 
property, § 48 
Dissolution, 

Adjudication of rights, § 99 n. 92 
Disposition of property, 8 100 
Diversion, § 68 

Another denomination or to support doctrine 
radically different, § 71, p. 850 
Burden of proof in action to determine right 
to property, § 77 

Interference by court, § 86, p. 875 
Member’s right to injunctive relief, § 75, p. 
860, n. 97 

Parties to action to prevent diversion, § 75, p. 
862 

Pleading in action against usurper of author¬ 
ity, § 76, p. 33 

Property dedicated to use of church of one 
polity to use of church of a different pol¬ 
ity, § 70 

Purposes other than those designated by con¬ 
tributors, § 29 

Division by court on division or separation of 
church or denomination, § 72 
Division of parish, § 71, p. 850 
Donations, 

Construction and operation, § 56 
Minister or bishop in trust for church, § 58, 
p. 825 

Proceeds by society to new incorporated so¬ 
ciety, claims of creditors, § 33 

Election or removal proceedings affecting proper¬ 
ty rights, jurisdiction of court, § 91 
Entity of society or association for holding real 
property, § 33 


1289 



INDEX TO RELIGIOUS SOCIETIES 


Property and funds—Gontlnned* 

Evidence in action to determine right to proper^ 
ty, § 77 

Exclusion on division, schism or secession, { 72 
Execution against, § 115 

Executory contract of sale, leave of court, $ 65, p. 
84S 

Following property of society into hands of its 
members, § 13 

Forfeiture of rights by schism, secession or divi¬ 
sion, § 71, p. 850 

Forfeiture on breach of condition or trust, § 50 
Grants generally, construction and operation, § 
56 

Improper exclusion from use, remedy, § 61 
Incorporated societies, § 50, p. 811 
Independent relation between church and society, 
§ 35, p. 786 

Individual members, liability for debt of church, 
§ 13 

Injunction against interference. 

Glass action, § 73 

Use of church property by other members of 
church, § 43 

Insistence on exercise of rights as member 
amoimting to invasion and destruction of 
property rights, f 12 

Instruction in action to determine right to prop¬ 
erty, § 79 

Intervention in proceedings for sale, § 65, p. 844 
Investment of funds, § 60, p. 835 
Joint use by several societies or by several church 
groups of united society, § 60, p. 835 
Judgment and relief in action to determine right 
to property, § 80 

Jurisdiction of action to determine right, § 74 
Land grants by Congress, participation in profits 
from sale, § 55 
Liens, § 64 

Officer for disbursements and expenses, § 30 
Membership, property right, § 12 
Minister’s right to, 

Bind bishop and church property by borrow¬ 
ing, § 44 
Office, § 43 
Use, § 44 

Minority excluding majority from possession and 
enjoyment, retention of membership, § 14 
Mode of acquisition, §§ 52-55 
Mortgages, generally, ante 
Partition, right of secessionists on payment of 
debts, § 71, p. 850, a 80 

Personal property, statutory limitation on right 
to hold real estate as not affecting personal¬ 
ty, § 51, p. 815 

Persons entitled to sue to determine right to 
property, § 75, pp. 859-862 
Pews, §§ 81, 82 

Qualified and conditional property, § 81 
Pleading In action to determine right to proper¬ 
ty, § 76 

Pleading title in action by trustee, § 107 
Possession, 

Conflicting claims determined before sale, § 
65, p. 844 

' ' ' Issues and proof as to right to possession, § 

107 


Property and funds—Continued* 

Possession—Continued, 

Superior body, § 36 
Powers of society, § 31 
Protection by officers, § 29 
Public aid, acquisition of property, J 55 
Purpose for which acquired or held, § 51, p. 814 
Real estate held in excess of amount allowed by 
law, right of corporation to sue, § 102 
Reconveyance by corporation secretly and fraudu¬ 
lently organized to take over property, § 73 
Removal of persons from church property, § 29 
Repairs and improvements, § 60, p. 834 

Pastor in charge to see ordinary repairs are 
made as not insurer of safety, § 44 
Powers of corporation, § 33 
Right of pewholder, § 81 

Restoration of membership of persons renouncing 
faith and attempting transfer of property to 
new corporation, § 15 
Restrictions on alienation, merger, § 95 
Right, title and interest acquired, S ^ 

Right to incorporate by holders in common, { 4, 
p. 748 

Sales, generally, post 

Separation of local cffiurdbi from general church, 
§ 71, p. 851, n. 83 
Share in ministerial fund, § 55 
Societies which may acquire or hold pix^erty, § 
51, p. 816 
Title, 

Breach of condition contained in deed, § 67 
Custodian, § 60, p. 836 

Estoppel by faction holding title standing by 
without protesting appropriation by other 
faction, § 71, p. 853 

Evidence in action to determine ri®bt to prop¬ 
erty, § 77 

Intention to pass as essential to transfer 
property to society, § 56 
Involving title to office of trustee, § 28 
Judicial determination on division of con- 
gr^ation, § 86, p. 876 

Parties to action to determine right to prop¬ 
erty, § 75, p. 861 
Pews, § 81 
Transfer, § 62 
Transfer, 

Consolidation of societies, §§ 93, 97 
Dissolution, § 98 
Merger, § 95 

Treaty, basis of power to acquire and hold prop¬ 
erty, § 50, p. 812 

Trial in action to determine right to property, S§ 
78, 79 

Trusts, § 58, pp. 820-829 
Unincorporated societies, § 50, p. 811 

Incapable of taking and holding property in 
society name, § 50, p. 810 
Union or merger, f 70, n. 59 
Use and control, § 60, p. 834 

Diversion or breach of trust, § 68, n. 38 
Factions on division or schism, § 72 
Inj^unction to settle rights, § 73 
Propagation of doctrines in conflict with fun¬ 
damental teaching of denomination, { 70 
Trustee as accountable for, S 58, p. 826 
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Property and funds—Continued, 

Use and possession by officer, § 29 
Withdrawal or suspension of member, rights, § 
15 

Protestant, defined, § 1, p. 741 

Public aid, acquisition of property, § 65 

Public teachers defined, § 39 

1‘upils, excusing from attendance at public school to 
attend religious instruction as use of public prop¬ 
erty or money in aid of religious denomination. 
$ 55 

Qualifications, 

Officers, § 23 
Voters, § 19 

Determination by inspectors, 8 17 
Quasi corporation. 

Actions against, § 103 
Actions by, § 102 

Limited powers to take and hold real estate in 
name of society, § 50, p. 811 

Questions for jury in action to determine right to 
property, § 78 

Questions of law and fact in actions by or against, § 
112 

Quo warranto. 

Against usurpation of office of pastor, § 43, n. 24 
Where dispute between factions involves title to 
office, § 73 

Quorum at meetings, § 17 

Waiver of rights or estoppel to object, § 21 
Rabbi defined, § 39 
Itatification of, 

Debt, liability of member of unincorporated so¬ 
ciety, § 13 

Officer’s illegal act, § 29 
Sale or mortgage, § 66 

Real property. Property and funds, generally, ante 
Rebuilding of meetinghouse, right of pewholder, § 81 
Iteccivers, 

Appointment for, § 117 
Dissolution, 8 99 

Order of court directing delivery of church proj)- 
erty into possession of receiver, 8 80 
Trustees transferring church property pending re¬ 
ceivership of church, order requiring delivery 
of deeds to receiver, 8 58, p. 829 

Itecords, 

Certificate of incorporation, § 5 
Judicatory, evidence in action to determine right 
to property, 8 77 
Meetings, evidence, 8 16 
Possession by officers, 8 29 
Rectors. Ministers, generally, ante 
Itectory. Parsonage, generally, ante 
Regulations, 

Clergymen, sdection, 8 41 

Renting, sale and purchase of pews, 8 82 

Right to prescribe, 8 32 

Reimbursement of officer for expenditures and dis¬ 
bursements in performance of duty, § 30 
Reincorporation, 8 3 
Reinstatement, 

Ministers, 8 49 
Officers, 8 27 

Relation back, ratification of sale or mortgage of prop¬ 
erty, 8 66 


Relation between society and church, 8 35, pp. 786— 
791 

Religious corporation defined, § 1, p. 737 
Religious liberty, legislative supervision, § 87 
Religious sect or denomination defined, 8 1» P* 738 
Religious society defined, 81* p. 734 
Religious teacher defined, 8 39 
Removal, 

Edifice from location, 8 60, p. 835 
Meeting-house, sale and conveyance of real prop¬ 
erty, 8 65, p. 841 
Ministers, §§ 47, 48, pp. 806-810 
Ecclesiastical matter, 8 89 
Rights after removal, § 48 
Officers and committees, ante 
Persons from church property, 8 29 
Pews by pewholder, § 81 
Trustees, § 58, p. 828 
Rent, 

Change of doctrine as defense in action against 
lessee to recover rent, 8 70 
Minister’s liability after dismissal, § 48 
Pews, 8§ 82, 83 
Reorganization, 8 JOl 
Repairs and improvements. 

Pews, 

]^ht of pewholder, § 81 
Unauthorized sale of pew for assessment for 
repairs, 8 84 

Powers of corporation, § 33 
Presumption in favor of authority of trustees to 
incur indebtedness for, 8 108 
Representation, 

Actions to determine right to property, 8 75, p. 
861 

Church by excluded members, § 15, n. 62 
Representative suits, actions to determine right to 
church property, 8 75, pp. 861, 862 
Representatives, powers after church body has been 
exscinded, 8 38 

Repudiation of sale or mortgage, 8 66 
Request for meeting by single member, 8 16 
Rescission of. 

Acts of society by members of society, § 31 
Contract, defense to action for specific perfor¬ 
mance of contract for sale of property, § 73 
Reservation by grantor of right to change trust for 
society, 8 58, p. 826 
Residence, membership basis, 8 H 
Residential use, acquisition for religious purposes of 
lands restricted to residential use, § 50, p. 812 
Resignation, 

Member, 8 14 
Ministers, 8 46 

Resolution, authority of trustees to contract for or¬ 
gan, § 33, n. 83 

Respondeat superior, application of rule to religious 
societies, 8 31 
Resulting trusts. 

Application of statute of frauds, 8 68, p. 822, n. 
70 

In favor of donor on disuse of property by socie¬ 
ty, 8 59 

Retention or surrender of Independence on Joining 
general church organization, 8 35, p. 786 
Reversion to grantors of property on dissolution, 8 100 
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Review, 

Courts of expulsion of member by church au¬ 
thority, S 14 

Decision of reinstatement of minister, § 49 
Discretion of church officer or tribunal, | 85 
Order of court for sale or mortgage of property, 
§ 65, p. 844 

Revival of corporate charter by minority, § 6 
Ritual, power of minority to prevent a change adopt¬ 
ed by majority, § 3 
Roman Catholic defined, § 1, p. 740 
Rules, § 3 

Change of constitution, $ 3 
Clergymen, selection, § 41 
Control and di^osition of property, S 60, p. 832 
Conveyance, consent of conference, § 65, p. 842 
Dismissal of minister, § 46 
Expulsion should be carried out in substantial 
compliance with rules, § 14 
Independence of religious society, § 36, pp. 786, 
787 

Joinder of general organization by local congrega¬ 
tion, application of rules, § 35, p. 786 
Meetings and elections, §§ 16,17 
Membership, determination, § 11 
Removal of officer, § 27 
Right to prescribe, § 32 
Rights and obligations of members, § 12 
Secession by local church in violation of rules of 
denomination, § 35, p. 789 

Superior body for election of presiding officer, § 
37 

Sales, §§ 62-68, pp, 836-847 
Authorization, § 63, p. 839 
Building to another church, rights of pewholder, 
§ 81 

Church property, § 62 
Consent, 

Members to sale by trustee, § 63, p. 838 
Superior body, § 65, p. 842 
Construction and operation, § 67 
Incorporated society, § 63, p. 838 
Intervention, § 65, p. 844 

Land under execution against unincorporated 
society, title, § 115 

Notice of meeting to authorize, § 63, p. 839 
Objections to order of court, § 65, p. 844 
Payment of debts, § 63, p. 840 
Ratification, J 66 
Repudiation, § 66 

Review of order of court, § 65, p. 844 
Sanction of court or legislature, | 65, p. 842 
Specific performance of contract for sale of land, 
§ 73 

Trust property, § 68 
VaUdity, § 65, pp. 841-844 
Salvation Army 

Church, sect or religious institution, § 1, p. 735, n. 
11 

Defined, § 1, p. 743, n. 65 

Schedule of members as evidence of membership, f 
14 

Schism, § 71, pp. 849-854 

Actions to determine right to property generally, 
§§ 73-^, pp. 866-867 
Defined, § 71, p. 849 
Forfeiture of property, { 71, p. 850 


Schism—Continued, 

Judicial Interference with factional differences, § 
86, p. 875 

Schismatical body, incorporation, $ 4, p. 748. 

Schools, 

Breach of condition of deed, § 67 
Injunction against conversion of meetinghouse 
into schoolhouse, § 84 

Payments by government to religious schools to 
reimburse for increased costs due to services 
to soldiers and sailors as not gifts to religious 
societies, § 55 

Petition by member of church for partition of 
school property, § 67 

Seal, 

Certificate of incorporation, § 5 
Deed of trust by religious coiporatlon, § 64 
Possession by officers, § 29 
Seance defined, § 1, p. 744 
Secession, § 71, pp. 849^^854 

Action to determine rights to property generally, 
§§ 73-80, pp. 856-867 

Burden of proof in action to determine right to 
property, § 77 

Church congregation after consolidation, § 07 
Forfeiture of property, § 71, p. 850 
Fraudulent intent to transfer property to others 
as Ineffective, § 14 
Local church from. 

Larger ecclesiastical body, § 35, p. 789 
Superior organization, § 35, p. 790 
Powers, rights and duties, § 72 
Question for Jury in action to determine right to 
property, § 78 

Secretary 

Board of unincorporated society, secretary sign¬ 
ing contract, liability of members of govern¬ 
ing board, § 29 

Power to bind religious coiporation, § 29 

Sect, defined, § 1, p. 738 
Sectarian book defined, § 1, p. 739 
Sectarian defined, § 1, p. 7^ 

Sectarian doctrine defined, § 1, p. 740 
Sectarian institution defined, § 1, p. 740 
See defined, § 1, p. 754 

Segregation of races, right to regulate use of church 
edifice, § 60, p. 834, n. 34 

Seizure, liability of church property, § 63, p. 840 
Separation, powers, rights and duties of trustees and 
members, § 72 

Separatists defined, § 1, p. 744 

Sepulture, action by expelled member for restora¬ 
tion to enjoy right of sepulture, § 88 note 71 
Service of process against religious organization, § 106 
Setting aside. 

Election held during communion service § 18 
Order of incorporation, § 6 
Settled minister defined, i 39 
Seventy defined, § 1, p. 744 
Relationship, 

Local church, § 35, p. 789 
Superior body, § 35, p. 790 
Subordinate body from superior body, § 35, pp. 
790, 791 

Sick aid society, forfeiture by members expelled, § 15, 
IL 63 
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Sick and death henedt society as reUgions society, i 1. 

p. 735, a 2 ^ 

Signature of, 

By-laws, signature as condition precedent to 
membership, § 11 
Certificate of incorporation, § 5 
Contract, 

Evidence of execution, § 110 
Name of governing board instead of as offi¬ 
cial, liabUity, § 29 

Petition for incorporation, § 4, p. 749 

Singing during sermon causing dismissal of choir¬ 
master, compensation on dismissal, § 30, n. 6 
Social and athletic quarters of society, liability for 
negligence, § 31 

Society, church as synonymous with, § 1, p. 735, a 11 
Special sessions, authority to hold, § 37 
Specific performance. 

Contract for sale of land, § 73 
Contract to deliver land by society after incorpo¬ 
ration, § 50, p. 812 

Rescission of contract for sale by one faction to 
another as defense to action for specific per¬ 
formance, § 73 

Spiritualists and spiritualism, defined, § 1, p. 741 
State forfeiting charter terminating existence of 
church, § 99 

Stated minister defined, § 39 
Stated supply. 

Defined, § 39 

Quantunoi meruit recovery for services, § 45 
Statute of frauds, declaration of trusts required to be 
in writing, § 58, p. 822 

Statute of uses, trusts for religious uses, § 58, p. 826 
Statutes, 

Actions by unincorporated association, § 102 
Cliange of, 

I^ocation, § 60, p. 835 
Name, J 7 

Changes in use of property, § 69 
Charter not required to provide for provisions 
provided by statute, § 5 
Consolidation, § 95 

Churches, application of law, S 97 
Contracts, limitation on power of corporation, § 
33 

Conveyances to trustees of religious society, § 58, 
p. 824 

Deprivation of right to vote, § 19 
Dissolution, § 99 

Disposition of property, § 100 
Division of property between factions, § 72 
Elections, notice to be given in conformity with 
statute, § 18 

Incorporation of religious societies, i 4, p. 749 
Conform with statute, § 4, p. 747 
Meetings and elections, § 17 

Conform with requirements, § 18 
Membership, determination, § 11 
Mortgage of property, leave of court, § 65, p. 842 
Mortmain, restraint on religious houses purchas¬ 
ing or holding land, § 51, p. 816 
Negligence, liability of society, § 31 
Number of trustees, $ 24 
Process against religious organization, § 106 
Property and funds, acquisition and forfeiture, § 
51, pp. 813-816 


Statutes—Continued, 

Qualifications of ofllcers, $ 23 
Real property, religious corporation as not acquire 
Ing title by mere force of statute giving it 
power to take or hold, § 52 
Removal of officers, § 27 
Sale of property, leave of court, § 65, pi 842 
Supervision of church tribunal, § 87 
Trustees authorized to convey property, § 65, p. 
842 

Trusts for religious society, creation, § 58, p. 
822 

Unincorporated societies, actions against, § 103 
Vesting of legal title to property in society on in¬ 
corporation, § 58, p. 827 

Steps, handrails, liability of society for injuries, § 31 
Stock, right of society to vote shares by proxy, § 31 
Subordination of society to control of supreme govern¬ 
ing body of church organization, § 35, p. 787 
Subsidiary corporations, evasion of restrictions on au¬ 
thor!^ to acquire and hold property, § 51, p. 814w 
Succession of incorporated church organization to 
rights of unincorporated church, § 9 
Summary proceeding to determine validity of election 
of trustees, § 6 

Summer resort association, religious corporation, § 4, 
p. 748, n. 60 
Sunday school. 

Agreement controlling use of church building re¬ 
stricting use to divine services, i 60, p. 836 
Injunction by one of two congregations jointly 
using church, § 73 

literature, members of church interdicting use, $ 
35, p. 788, n. 19 

Superior, associated or representative bodies and offi¬ 
cers, §§ 35-38, pp. 786-793 
Sui)erior bodies, 

Action to determine right to property, S TS* P- 
860 

Approval of choice of clergyman, § 41 
Changes in doctrine and discipline, § 70 
Consent to conveyance of property, § 65, p. 842 
Delegates and representatives, powers after 
church body has been exscinded by superior 
body, § 38 

Dissolution of member church, § 98 
Division of church into two churches on petition 
of faction, § 72 

Extinction of church, right to proceeds of proper¬ 
ty, § 100 
Powers, § 36 
Presiding officer, § 37 

Trusts, holding in trust by local society for gen¬ 
eral church body or denomination, § 58, p. 
821 

Support of church, liability of members for assess¬ 
ments, § 13 
Suppressed parish, 

Dii^osition of property, § 100 
Right of members to maintain action to deter¬ 
mine right to property, § 76, p. 860, n. 3 
Surplus on sale of church property for payment of 
debts, § 63, p. 840 
Surrender of. 

Charter and obtaining new one, § 5 
Individual freedom on becoming member, { 12, n. 
90 
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Sai^ension of. 

Membership, S 14 
Minister, compensation, f 48 
Priest, § 47 
Synod, 

Defined, § 1, p. 745 

Discontinuance of membership by minister as 
ground for removal, 147 
Ordination of clergymen, § 40 
Taxes, 

Conveyance under V7hich grantee covenants to 
pay taxes, § 67 
Exemption of minister, § 44 
Liability of members, § 13 
Membership basis, § 11 

Pewholder, waiver of right to declare forfeiture 
for breach of condition, § 84 
Pews, § 83 

Support of religious teachers by taxation, § 65 
Teachers, 

Exclusive right of local society to elect teacher, 
§ 42 

Support of religious teachers by taxation, § 55 
Territories, limitation of real estate holding of re¬ 
ligious or charitable corporation, § 51, p. 815 
Tie vote, § 19 
Time, 

Existence, incorporation, § 4, p. 748 
Meetings, | 18 

Title to property. Property and funds, ante 
Torts, 

Action by member against churdbi, § 194 
liability of, 

Oflcers, § 29 
Society, § 31 

Priest, liability of bishop, § 44 
Towns, 

Grant to Jtown for use of minister and successors, 
incorporated church as successor of town, § 
58, p. 827 

Grant to town for use of ministry as vesting title 
in town, § 56, n. 32 

Parties to action Involving right to property after 
parochial affairs of towns were taken over 
by organized parish, § 75, p. 861 
Transfer of ministry, re-ordination, | 40 
Treasurer, power to bind religious corporation, $ 29 
Treaty, basis of power to acquire and hold property, 
§ 50, p. 812 
Tre^ass, 

Against pew, action, § 84 

Defense to injunction against interference with 
church services, § 73 

Equity protection against trespass on property, § 
73 

liability of society lor acts of oflOlcer, § 31 
Minister’s right to set up official character of acts 
to justify trespass, § 44 
Pleading to enjoin, § 76 

Besort to trespass to gain entry to church, § 61 
Trial, 

Action to determine right to property, §§ 78, 79 
Ck>nduct before ecclesiastical tribunal, § 92 
Removal of officer on expiration of term, § 26 
Trust deeds,' 

* Appointment or decdon of clergymen, law gov¬ 
erning, § 42 


Trust deeds—Continued, 

Nomination of minister for settlement vested In 
particular person, § 40 

Power of board to remove member of subsidiary 
board, § 27 

Provision for conveyance of title to society on 
contingency and termination of trust, § 58, 
p. 827 
Trustees, 

Appointment, § 24 
Constituting corporation, § 9 

Members of society as having no rights as 
corporate members, § 12 
Contracts, 

Liability of members, § 13 
Powers, § 29 
Election, 

Powers of members, § 12 
Prior to incorporation, § 4, p. 760 
Incorporation of religious societies, § 4^ p. 749 
Managing officers, § 22 
Ministers, eligibility, § 23 
Number, § 24 

Officers and committees, generally, ante 
Postponement of election by order of trustees, § 
18 

Powers, § 29 

Property, use and possession, § 29 
Ratification of unauthorized acts as to property, 
§ 29 

Removal of persons from church property, $ 29 
Representation of corporation, $ 9 
Tenure, § 26 

Title to property, legal corporation consisting of 
trustees and not including congregation, § 
58, p. 824 

Trusts, § pp. 820-829 
Actions to, 

Determine right to property generally, §$ 73- 
80, pp. 866-867 

Prevent use of church property in violation 
of trust, parties, § 75, p. 861 
Secure enforcement and prevent departure 
from designated faith, I 73 
Appointment and removal of trustees, $ 58, p. 
828 

Bishops, conveyances to in' trust for churdi, 8 
68, p. 825 

Consolidation, effect, § 96 
Construction and operation, § 58, p. 822 
Control and management of property, § 60, p. 
833 

Belonging to majority, § 71, p. 853 
Conveyances and donations to ministers and 
bishops, § 58, p. 825 

Creation in favor of religious society, § 58, p. 822 
Deed determining control and use of property, 8 
60, pp. 833, 834 

Disposition of property held in trust for worship¬ 
pers, § 62 

Dissolution of church, § 100 
Diversion of property or funds, § 68 
Evidence in action to establish title to, property, 
§ 77 

forfeiture of rights to trust property by change 
of ecclesiastical connection, 8 70 
Forfeiture on breach of trust, § 59 
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Trusts—Continued, 

Incorporation, effect of subsequent incorporation 
§ 58, p. 826 

Intervention by court where building is wrong¬ 
fully closed against members of association, 
§ 61 

Judgment in action to determine right to prop¬ 
erty, § 80 

Ministers, conveyances to in trust for church, § 
58, p. 825 

Naked trust by trustees, power to sell, § 63, p. 
837, n. 84 

Nonreli^ous corporations, $ 58, p. 821 

Power of court to direct conveyance of trust 
estate, § 65, p. 842 

Rule by majority of trustees excluding one of 
their number from possession, $ 01 

Sale by trustees acting for corporation, § 63, p. 
838 

Separation or division of church, right to prop¬ 
erty, § 72 

Transfer and conveyance by trustees to benefi¬ 
ciary on incorporation, § 58, p. 826 

Upholding, changing or altering, § 58, p. 826 

Validity of lease or sale of trust property, § 65, 
p. 841 

Violation of trust in land as revesting title in 
donors or grantors, § 59 

Will determining control and use of property, § 
60, pp. 833, 834 

Ultra vires contracts, § 33, n. 56 

Liability of corporation, § 34 
Unincorporated society, action against, § 103 
Union. Consolidation, generally, ante 


Usages. Customs and usages, ante 
Usufruct, pews, § 81 

Verdict and findings in actions by or against, § 114 
Vested rights, sale or lease by religious society deny¬ 
ing vested rights, § 65, p. 844 
Veterans, payments by government to religious 
schools for Increased cost for services to soldiers 
and sailors as gifts to religious societies, § 55 
Violence, 

Meetings void on ground of fear of i)hysical vio¬ 
lence, § 17 

Removal of minister from parsonage, § 48 

Voting. Elections, generally, ante 
Waiver, 

Condition of by-laws making dgnature a condi¬ 
tion precedent to membership, § 11, n. 85 
Contract salary by minister, § 45, n. 3 
One claiming ecclesiastical ofiSice to urge irregu¬ 
larities Invalidating selection of another re¬ 
placing him, § 43 

Right to enforce grantee’s liability for breach of 
covenant, § 67 

Wills, control and use of property determined by 
provisions of will, § 60, p. 833 
Withdrawal, 

Church from superior body, $ 36 
Faction of church, right to property, S 71, p. 851, 
n. 83 

Hand of fellowship, effect on rights of pewholder, 
§ 81 

Membership, ante 

Writing, trusts, necessity for establishment, { 58, p. 
822 
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Abatement by federal court of attachment issued by 
state court before removal, § 255 
Abatement of suit by party’s death as affecting mo¬ 
tion to remand, § 302 

Accounting, separate and independent claim or cause 
of action or separable controversies, § 168 
Actions and suits, 

Against certain officers or persons acting or claim¬ 
ing under such officers, §§ 78-91, pp. 072-982 
Amount or value in controversy, generally, post 
Application to state court for removal, §§ 214- 
223, pp. 1066-1094 

Arising under Constitution, laws and treaties of 
United States, §§ 45-77, pp. 9i8-972 
Assigned chose in action, suits on, diversity of 
citizenship, § 151 

Character of action as affecting removability, §| 
12-25, pp. 925-935 

Civil rights laws, suits where person is denied 
or cannot enforce rights secured by such 
laws, joinder of parties in removal, § 205 
Commencement of new suit in state court, after 
hnal di^osition of removed case in federal 
court not on the merits, § 311 
Consolidation of causes after removal, § 267 
Constitution, arising under. Constitution, post 
Denial of, or inability to enforce, civil rights as 
ground for removal, §$ 92-98, pp. 982-986 
Dismissal or discontinuance after removal, § 266, 
pp. 1123-1126 

Disposition of cause after removal, §§ 247-272, 
pp. 1110-1131 

Diverse citizenship or allegiance, generally, post 
Evidence admissible under pleadings in removed 
cause, § 268 

Land claimed under grants from different states, 
suits Involving, f § 99,100 

Laws of the United States, arising under. Statu¬ 
tory provisions, post 

Motion to remand after removal, §§ 300-307, pp. 
1143-1165 

Persons or parties who may remove, generally, 
post 

Proceedings in cause after removal, §§ 247-272, 
pp. 1110-1131 

Proceedings in state court after discontinuance 
in, or remand by, federal court, §§ 311-314, 

pp. 1168-1160 

Removable on ground of prejudice or local in¬ 
fluence, § 173 

Removal bond flled in state court, action on, § 

216, p. 1081 

Review of order remanding or refusing to remand, 
§§ 308-^10, pp. 1155-1158 
Separable controversies, generally, post 
Separate and independent clainas or causes of 
action, generally, post 

Treaties, suits arising under. Treaties, post 


Actions and suits—Continued, 

What constitutes suit arising under Constitution, 
laws or treaties of United States, §§ 46-51, 
pp. 949-954 

Acts after removal as ground for remand, §§ 281-292, 
pp. 1135-1139 

Acts included within provision for removal of suits 
and prosecutions against federal officers, etc., § 
81 

Added parties. 

Joinder of new parties after removal as ground 
' for remand, § 286 
Right to remove, § 203 

Prejudice or local influence^ § 181 

Administration of decedent’s estate, removability of 
administration proceeding, 817 
Administrative proceedings, 

Appraisal of property and assessment of dam¬ 
ages in condemnation proceeding, f 19 
Assessment or collection of tax, § 21 
Removability, § 12, p. 926 

Admissions as evidence on trial of issues on motion 
to remand, 8 304, p. 1148 

Adverse parties, necessity for diversity as to all such 
parties, § 127 
Affidavits, 

Consideration by federal court of affidavit cor¬ 
recting defect in officer’s return of process, 
8 261, p. 1120, n. 51 

Consideration of plaintiff’s affidavit in determin¬ 
ing removal application, 8 221, p. 1086, n. 24 
Counter-affidavits, 

Application for removal for prejudice or local 
influence, § 226 

Party opposing removal for prejudice or local 
influence, 8 228 
Evidence, 

Issues of fact on plea or answer to removal 
petition or motion to remand, 8 304, pp. 
1147, 1148 

Mailing of summons and complaint to de¬ 
fendant, § 247, p. 1112, n. 17 
Prejudice or local Influence, 8 225, pp. 1096, 
1097 

'Supplying record of cause in state court by affi¬ 
davit, 8 246 

Verification of petition. 

Removal because of prejudice or local in¬ 
fluence, 8 225, p. 1096 
State court for removal, 8 215, p. 1069 

Agents, 

Actions against agents of United States, deter¬ 
mination of removability from pleading, 8 
77, p. 971 

Actions by or against. 

Agents for stockholders of national banks, 
8 65 


1296 



INDEX TO REMOVAL OF CAUSES 


Agents—CJontinued, 

Actions by or against—Continned, 

Federal agents or claimants under sucb agents 
as arising under federal Constitution or 
laws, §§ 63-65 

Corporate agents as real, necessary or formal 
parties to action, § 135 

Real, necessary and nominal parties to action, § 
138, p, 1008 

Removability of action against foreign corpora¬ 
tion after its agent’s death, § 106, p. 990, n. 
55 

Verification by agent of i)etition for I'emoval for 
prejudice or local influence, § 225, p. 1096 

Aliens, 

Allegation in petition to state court for removal 
as to alienage of party, § 215, p. 1070 
Amendment of petition for removal in connec¬ 
tion with application to remand where alien 
plaintiff, § 300, p. 1143, n. 66 
Application for removal of alien’s action against 
federal civil officer, •§ 233 
Change of citizenship or allegiance, § 118 
Citizen within diverse citizenship provision, § 
115 

Corporation, place of citizenship, § 123 
Joinder of parties in removal of suits wherein 
alien Is a party, § 209 

Necessity for diversity as to all adverse parties 
where alien is a party, § 127 
Parties on same side of controversy, diversity 
of citizenship between, § 128 
Prejudice or local influence as ground of removal 
suit to which aUen was party, § 177 
Removability of separable controversy to which 
alien was a party, § 169 

Residents or nonresidents of defendant as affect¬ 
ing removability of suit wherein alien is a 
party, § 201, p, 1061 

Right of removal for prejudice or local influence, 
§ 181 

Suit to which alien is party, 1103 
Alimony, demand for alimony ancillary to divorce 
suit, § 30 

Allegiance. Diverse citizenship or allegiance, gen¬ 
erally, post 
Amendment, 

Bringing cause within removal statute by amend¬ 
ment of pleadings, § 26 
Counterclaim after removal of cause, § 264 
Motion to remand, § 300 

Petition to state court for removal, § 215, pp. 

1075-1077 

Pleadings, 

After removal, § 263 

Case as becoming removable as arising under 
federal Constitution or laws by amend¬ 
ment to complaint, § 76 

Creation of separable controversy by amend¬ 
ment of plaintiff’s pleadings, § 156, p. 
1032 

Destruction of diverse citizenship by amend¬ 
ment of complaint as ground for remand, 
§ 290 

Effect of amended complaint on right to jury 
trial in removed case, § 269, p. 1127 

76 C.J.S.—82 


Amendment—Continued, 

Pleadings—Continued, 

Elimination of removing defendant by amend¬ 
ment of pleadings as ground for remand, 
I 283 

Estoppel of defendant to deny consent to 
filing amended complaint by removing 
case, § 294 

Filing of amended complaint after removal as 
insufficient to confer federal jurisdiction, 
§ 261. p. 1120, n. 50 

Induction of new parties by amendment of 
pleadings after removal as ground for 
remand, § 286 

Liability of plaintiff who amends complaint 
eliminating separable controversy for 
costs on remand, § 307 

Motion to amend plaintiff’s declaration as 
warranting finding amoimt Involved is 
less than jurisdictional amount, § 304, p. 
1146 

Plaintiff’s estoppel to deny leave had been 
obtained to file amended complaint bring¬ 
ing case within removal statutes, § 294 
Reduction or increase in amount or value in 
controversy, | 37 

Remand on ground of amendment of com¬ 
plaint to eliminate federal question, § 
282 

State court’s permit to amend pleadings after 
removal, § 238 
Time for removal petition. 

Affected by amendment of pleading, § 
186 

"Where case made removable by amended 
pleading, 1182, p. 1047 
Process after removal, § 263 

Removal bond filed in state court, § 216, p. 1080 
Removal statutes as ground for remand, § 292 
Amount or value in controversy, §§ 28- 4 4 , pp. 937—948 
Allegations in petition to state "court for removal, 
§ 215, pp. 1074,1075 
Amendment of pleading, 

After removal reducing amount claimed, § 
263 

Increasing or reducing amount or value, § 
37 

Amendment to petition or complaint as affecting 
time for removal, § 186 
Attachment proceedings, § 44 
Attorney’s fees, inclusion in computation, •§ 33 
Basis of estimate or determination, §§ 29-38, pp. 
937-945 

Consolidation of causes, § 38 
Contingent loss or damage, § 31 
Costs, § S3 

Counterclaim, inclusion in estimate or computa¬ 
tion, § 34 

Creditor’s suit, | 44 
Damages, 

Action for, § 40 

Action for damages and for injunction, § 43 
Defenses apparent in plaintiff’s pleading, § 35 
Determination of amount involved on motion to 
remand, 1305, p. 1151, n. 83. 

Evidence, § 304, p. 1149 
Foreclosure suit, § 42 
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Amount or value in controversy—Continued, 

Inclusion in computation, § 33 
Injunction suit, § 43 

Protection of property right by injunction, $ 
41 

Inquiry into amount in controversy in determin¬ 
ing motion to remand, § 305, p. 1150 
Interest, | 32 

Motion to amend plaintiff’s dedaration as basis 
for finding amount involved is less than juris¬ 
dictional amount, § 304, p. 1146 
Multiple parties, actions by or against, § 36 
Particular actions or proceedings, S8 30-44, pp. 
045-948 

Pecuniary estimation or determination, § 30 
Preventing removal by limiting recovery prayed, 
§ 28 

Proceedings in state court after remand on ground 
amount in controversy is less than jurisdic¬ 
tional minimum, § 313 

Reduction of a^aount or value after removal as 
ground for remand, § 284 
Remand where. 

Claims of new parties inducted after removal 
failed to exceed jurisdictional sum, § 286 
Statutory jurisdictional amount is not in¬ 
volved, I 276 

Right or title to property, suit involving, § 41 
Time, 

Evaluation, § 29, p. 940 

Removal proceedings where amount increases 
to jurisdictional requirement after case 
instituted, § 182, p. 1048 
Workmen’s compensation proceedings, § 39 
Ancillary proceedings. 

Demand for alimony and counsel fees ancillary 
to divorce suit, § 30 
Removability, { 24 

Answer, 

Allegations on which removal was effected as 
put in issue by answer to removal petition, 
§ 304, p. 1146 

Amendment of answer after removal, $ 263^ p. 
1121, n. 56 

To set up counterclaim, § 264 
Curtailment of time for removal by curtailment 
of time to answer, § 185 

Default judgment in removed case on defend¬ 
ant’s failure to timely file answer, § 270 
Defendant’s duty to answer while cause pending 
in federal court before remand, | 239 
Evidence on issue of fact on answer to removal 
petition, § 304 PP-1147-1149 
Extension of time to answer as affecting time for 
removal, § 184 

Failure of defendant to answer after removal as 
ground for remand, f 287 

Filing of defendant’s answer with transcript of 
record as effecting plaintiff’s right to dis¬ 
missal, § 266, p. 1125 

Petition for removal, § 304 PP* 1146, 1147 
Plaintiff’s right to dismissal of case from federal 
court by filing notice of dismissal before 
defendant serves answer, § 266, p. 1125 
Presentation of admitted facts and question of 
law in answer to removal petition, § 221, p. 
1089, n. 53 


Answer^—Continued, 

Raising question of jurisdiction where state court 
proceeds after removal, § 238 
Removal at or before time to answer, §§ 183-186, 
pp. 1049-1053 

Time for filing answer to removal petition, § 304, 
p. 1146 

Time to answer after removal of cause, § 249 
Trial of issue of fact on answer to removal peti¬ 
tion, § 304 PP-1146,1147 
Waiver of, 

Grounds for remand by answering, S 294 
Objections to jurisdiction or service of pro¬ 
cess of state court by filing answer in 
federal court, § 252 

Anti-trust statutes. Monopolies, generally, post 
Appeal, 

Abandonment of appeal from interlocutory orders 
by removal, § 241 

Grant or denial of writ of habeas corpus to effec¬ 
tuate removal, § 219 

Judgment of dismissal or nonsuit entered after 
denial of motion to remand, § 309, p. 1157 
Judgment of federal court in removed case, § 270 
Motion to. 

Dismiss appeal from order of remand, § 309, 
p. 1157 

Remand on appeal from judgment of federal 
courts, § 302 

Order of dismissal made at time of remand of 
cause, § 309, p. 1156 

Remand pn ground of appeal from order of re¬ 
moval, § 285 

Reversal on appeal of judgment rendered by state 
court after removal, § 238 
Review on appeal or error of order, 

Denying motion to remand, S 309, pp. 1157, 
1158 

Remanding or refusing to remand, S§ 308-310, 
pp. 1155-1158 

Right to remand as affected by appeal from rul¬ 
ing on application to restrain further pro¬ 
ceedings in state court, § 273 
State court’s order on removal application, § 223, 
pp. 1093-1094 

Waiver or suspension of right during pendency of 
appeal to state appellate court, { 6, pp. 920, 
921 

Who deemed defendant on appeal in proceeding. 
Assess benefits and damages from local im¬ 
provement, § 195 
Condemnation, § 194 

Determine conflicting claims for use of water, 
§ 198 

Enforce claim against political entity, { 196 
Appearance, 

Determination of removability as affected by de¬ 
fault in appearance, § 131 
Federal court appearance as waiver of. 

Irregularity in removal- procedure, $ 252 
Objections to jurisdiction or service of pro¬ 
cess of state court, <§ 252 

Personam judgment in removed case against de¬ 
fendant appearing specially to dissolve at¬ 
tachment, § 270 

Waiver of grounds for remand, f 294 
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Appellate court, 

Copy of mandate of appellate court as evidence 
of remand in state court, § 312 
Proceedings In state appellate court after remand, 

§ 312 

Review of order remanding or refusing to re¬ 
mand, §§ 308-310, pp. 1156-1158 
Application, plaintilTs application for dismissal or 
discontinuance after removal, § 266, pp. 1125-1126 
Application for remand, §§ 300-307, pp. 1143-1155 
Application for removal, §§ 212-234* pp. 1065-1101 
Failure to timely fUe removal application as 
basis of application for remand, § 278 
Joinder of parties in application for removal, §§ 
204-211, pp. 1063-1066 

Mode of application for removal of causes form¬ 
erly removable on application to state court, 

§§ 214-220, pp. 1066-1085 

Nonjoining defendants’ application after time for 
filing petition for removal, § 182, p. 1045, n. 

63 

Second application, § 213 

Time for filing application for removal, §§ 182- 
188, pp. 1045-1065 

Withdrawal of application for removal as re¬ 
storing state court’s jurisdiction, § 238 
Appraisal of property to be taken by right of eminent 
domain, § 19 

Arbitration agreement, suit to enforce, removability, 

$ 30 

Assessment, 

Damages for taking of property by right of emi¬ 
nent domain, § 19 

Removability of proceeding for assessment, § 21 
Assignments, 

Allegation as to diversity of citizenship in peti¬ 
tion to state court for removal in suit by 
assignee, § 215, p. 1070 

Diverse citizenship as ground for removal of suit 
on assigned chose in action, § 151 
Assignments for benefit of creditors. 

Claimant against assignee as plaintiff or defend¬ 
ant, § 199 

Separable controversies in assignee’s suit, § 159 
Assistant United States district attorney’s capacity 
to remove, § 190, p. 1056, n. 37 
Attachment, 

Abatement or dissolution by federal court of at¬ 
tachment issued by state court before re¬ 
moval, § 255 

Amount or value in controversy, 144 
Defendant’s attachment of papers to petition to 
federal court for removal, § 224 
Bffect after removal of attachments levied or 
effected in state court, § 255 
Enforcement of judgment in removed case by 
execution against attached property, § 270 
Issue of validity of attachment as surviving re¬ 
moval of cause, § 262, p. 1116, n. 77 
Orders of attachment by federal court after re¬ 
moval, § 247, p. 1110 

Personam judgment in removed case against de¬ 
fendant appearing specially to dissolve at¬ 
tachment, § 270 

Remand as not warranted where state court’s 
jurisdiction was predicated on attachment of 
nonresident’s property, $ 274, p. 1132, n. 18 
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Attachment—Continued, 

Removability of. 

Attachment proceeding, § 24 
Bill to enforce lien of attachment, 8 23 
Cause where state court’s jurisdiction depends 
on void attachment proceedings, $ 27, p. 
936, n. 48 
Time for. 

Defendant to plead, answer or demur after 
removal of attachment proceedings, 8 249, 
p. 1113, n. 29 

Plaintiff to file declaration in attachment 
after removal of attachment suit, § 249, 
p. 1112, n. 28 

Vacation of attachment warrant by state court 
after remand, § 312, p. 1159, n. 1 
Validity of federal jurisdiction where state court’s 
jurisdiction was acquired by attachment, § 
255 

Attorneys, 

Execution of petition to state court for removal, 
§ 215, p. 1068 
Fees, 

Action for fees in connection with interstate 
carrier’s violation of duty, § 57 
Demand for fees ancillary to divorce suit, § 
30 

Inclusion in computation of amoimt or value 
in controversy, § 33 
Item of costs on remand, § 307 
Intervention by attorney to enforce his lien as 
affecting removability on ground of diversity, 
§ 149 

Separable controversy proceeding in probate to 
fix attorney’s fees, § 166 

•Surety on removal bond filed in state court, § 
216, p. 1079 

Verification of petition for removal for prejudice 
or local influence, § 226, p. 1096 
Verification of petition to state court for removal, 
§ 216, p. 1069 
Automobiles, 

Action to recover value of state’s automobile as 
non-removable where state is real party in 
interest, § 132, p. 1002, n. 34 
Joinder in removal application, § 211 
Joinder in removal of nonresident voters served 
by service of process on Secretary of State, 
§ 210, p. 1065, n. 39 

Matters not considered on motion to ranand, § 
305, p. 1149, n. 64 

Nonresident motorists as entitled to remove, § 
201, p. 1060, n. 80 

Pleading joint cause of action as affecting re¬ 
moval on ground of diversity, § 152, p. 1022, 
n. 14 

Separate and independent claim or cause of ac¬ 
tion in action for negligence of manufacturer 
and retailer, § 161, p. 1034, n. 29 
Time for removal petition as to nonresident mo¬ 
torist, 8182, p. 1046 
Bankruptcy, 

Actions by or against trustees, 8 67 
Acts Included in provision for removal of ac¬ 
tions and prosecutions against federal court 
oflOicers, removability of suit against bank¬ 
ruptcy trustee, $ 87 
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Bankruptcy—Continued, 

Bankrupt as necessary party to action by trustee 
in bankruptcy, § 138, p. 1006, n. 4 
Determination from pleading of removability of 
action to which bankruptcy trustees are par¬ 
ties, § 77, p. 972 

Motion for remand by trustee in bankruptcy, § 
301 

Person who may move for remand, § 301 
Proceedings removable under statute for removal 
of actions and prosecutions against federal 
court officers, § 88 

Rights of removal of action or prosecution by 
referee in bankruptcy, § 89 

Beneficiaries, 

Real, necessary or nominal parties to action by 
or against executor or administrator, § 138, 
pp. 1007, 1008 

Trust beneficiary as real, necessary or nominal 
party to action, § 138, pp. 1006,1007 
Benefits, who deemed defendant in proceeding to 
assess benefits from local improvement, § 195 
Bondholders’ conunittee as necessary or indispensable 
party to suit, 1135 
Bonds, 

Action, 

Conversion of collateral deposited with sure¬ 
ty on bonds filed with internal revenue 
collector, § 60 

Enforce liens of street improvement bonds 
against national bank’s receiver, § 65, p. 
961, n. 43 

Judicial or official bond as arising under 
federal law, § 72 

Amount or value in controversy in suit to enjoin 
issuance by municipality, § 43 
Dismissal of removed case for want of cost bond, 
§ 272 

Effect after removal of bonds given or taken in 
state court, § 255 

Piled with petition for removal in state court, 
§ 216, pp. 1077-1081 

Piling removal bond in federal court, § 224 
Irregularities with respect to removal bond as 
ground for remand, § 277 

Notice of bond for removal filed in state court, 
$ 217, pp. 1081-1083 

Presentment and filing of removal bond in state 
court, $ 218 

Principals as indispensable or necessary to par¬ 
ties in action to subject surety bonds, | 141 
Bridge authority as citizen of state, § 110 
Burden of petitioner to establish right to remove, § 
224 

Burden of proof. 

Fraudulent joinder of defendant, § 147, p. 1015 
Timeliness of proceeding to obtain removal, § 
182, p. 1046, n. 63 

Where allegations of removal petition are denied 
or put in issue, § 304, p. 1148 
Carriers, 

Action, 

Against interstate carriers for personal in¬ 
juries as arising under federal Constitu¬ 
tion, laws, etc., § 68 

Arising out of shipment of goods in inter¬ 
state commerce, S 57 


Carriers—Continued, 

Action—Continued, 

Collect overcharges ordered paid by regula¬ 
tory body as removable, § 25, p. 933, n. 
18 

Nonremovability of action arising under Federal 
Employers’ Liability Act, § 20 
Cause subsequently becoming removable, S 26 
Causes of action. Separate and independent claims 
or causes of action, generally, post 
Certified copies. 

Demand on state court derk to furnish certified 
copy of record, § 246 

Piling certified copy of order of remand in state 
court, § 306 

Piling in federal court certified copies of papers 
filed in state court, § 243 

Mandate as evidence of remand in state court, 
§ 312 
Certiorari, 

Effectuation of removal of suit or prosecution 
against federal officer, etc., as dependent on 
delivery of writ, § 231 

Issuance of writ on application to remove suit 
or prosecution against federal officer, etc., § 
232 

Issuance of writ to. 

Compel record of state court to be brought 
before federal court, § 242 
Compel return to federal court of record of 
state court, § 246 
Effectuate removal, § 219 

Removability of certiorari proceedings Involving 
claim of exemption from assessment, § 60 
Change in removal statutes after removal as ground 
for remand, % 292 

Change of citizenship or allegiance, § 118 

After removal as ground of remand, S 290 
Character of action or proceeding as affecting or con¬ 
trolling removability, §§ 12-25, pp. 925-936 
Character of parties, §§ 101-153, pp. 986-1023 
Check-off, joinder of parties in removal of suit in¬ 
volving right of check-off, § 207, p. 1064, n. 32 
Citizenship, 

Allegations as to differences of citizenship in 
petition to state court for removal, § 215, 
pp. 1069-1074 

Change of citizenship after removal as ground of 
remand, § 290 

Defendant’s citizenship as affecting right of re¬ 
moval, § 201, pp. 1059-1061 
Diverse citizenship or allegiance, generally, post 
New parties inducted into suit after removal as 
affecting remand, % 286 

Requirement that parties be citizens of states for 
removal for prejudice or local influence, § 
177 

Suit between citizens of same state plfliTning land 
under grants of different states, joinder of 
parties in removal, § 206 

Time when requisites as to citizenship must ap¬ 
pear for removal for prejudice or local in¬ 
fluence, § 180 

Civil action defined, § 12, p. 925, n. 26 
Cfivil rights, 

Applicatldm to state court for removal of suits 
or prosecutions against person asserting or 
relying on civil rights laws, { 219 
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Civil rights—Continued, 

Equal civil rights protected by right of removal 
for denial or inability to protect, |§ 94-96, 
pp. 982-986 

Persons or parties entitled to removal for denial 
of, or inability to enforce, § 97 
Proceedings, 

Against persons denied rights secured by, or 
having defenses under, civil rights laws, 
joinder of parties in removal, § 205 
Removability of action or prosecution on ground 
of denial of, or inability to enforce, civil 
rights, §§ 92-98, pp. 982-986 
Removable on ground of denial of or inability 
to enforce, § 98 

Claims, 

•Separate and independent claims or causes of 
action, generally, post 

Who deemed defendant in proceeding to enforce 
claim against political entity, § 196 
Clerk of court, 

Delivery of writ of certiorari or habeas corpus 
to state court derk essential to effectuation 
of removal of action or suit or prosecution 
against federal officer, etc., § 231 
Demand on state court clerk to furnish certified 
copy of record of cause, § 246 
Duty of state court clerk to file transcript of 
record in federal court, § 244 
Fees as item of cost on remand, § 307 
Filing, 

Copy of petition to federal court with state’s 
clerk, § 224 

Removal petition and bond with state court 
clerk, § 218 

Transcript of record of state court with fed¬ 
eral court clerk, § 242 

Issuance of writ of certiorari or habeas corpus 
on removal of suit or prosecution against 
federal officer, etc., § 232 
Notice to defendant of remand, § 312 
Payment to state court derk of, 

Fees for furnishing transcript of record, | 
246 

Fines paid in removed criminal prosecution, 
§ 271 

Reservation by federal court derk of costs from 
fines paid, § 271 

Collateral attack on Judgment of federal court in 
removed case, § 270 

Collective bargaining, action for dedaration as to 
which bargaining contract covered employees as 
arising under federal law, S 47, p. 951, n. 18 
Commerce, 

Action, 

Against director general of railroads for in¬ 
jury to live stock during transportation 
in Interstate commerce, § 64 
Against emergency fieet corporation as aris¬ 
ing under federal conamerce laws, § 71 
Construction of collective bargaining con¬ 
tracts as arising under federal commerce 
law, § 47, p. 961, n. 18 

Cases arising under federal Constitution, laws 
or treaties, S§ 55-69, pp. 965-968 


Commerce—Continued, 

Determination from pleading of removability as 
suit arising under federal Constitution or 
laws, i 77, pp. 970-971 

Waiver of right to question maintenance of suit 
as burden on commerce by removing case, 
§ 240, p. 1107 

Condusiveness, 

Condusions of law and removal petition on mo¬ 
tion for remand, § 305, p. 1149 
Findings or orders by federal court pending re¬ 
mand for want of jurisdiction, $ 313 
Order of remand, § 298 

Conclusive on state court, § 312 
Order remanding clause, § 309, p. 1156 
Pleading in federal court following removal where 
party relies on res judicata, § 251, p. 1114, 
n. 60 

Ruling on motion to remand, § 305, p. 1153 
Value alleged by plaintiff’s pleadings, § 29, p. 
940 

Condusiveness on federal court of order or decision 
of state court before removal, § 254 

Concurrent original jurisdiction of federal court with 
state court as essential to removability, § 11, p. 
925 

Condemnation proceedings. 

Amount in controversy, § 41 
Landlord or tenant as real, necessary or nominal 
party, | 139 
Removability, § 19 

Separate and independent claim or cause or sep¬ 
arable controversies, § 160 
Who is deemed defendant, § 194 

Conditional petition to state court for removal, § 
215, p. 1069 

Conditions of bond for removal filed in state court, 
§ 216, pp. 1077-1078 

Conflict of laws as to plaintiff’s status as party for 
removal purposes, § 126 

Conflict of laws relative to proceedings in, and de¬ 
position of, cause after removal, § 247, pp. 1110- 
1112 

Conformity Act as affecting trial and determination 
of removed criminal prosecution, § 269, p. 1128 

Congress, 

Effectuation of removal of suit or prosecution 
against officers of houses of congress, | 231 
Presumption as to knowledge of Congress in en¬ 
acting removal statute silent as to reexami¬ 
nation of remand order, § 308, p. 1155, n. 60 
Right to remove action or prosecution against 
officers of ^ther house of, § 90 

Consent, 

Creation or conferring right of removal by con¬ 
sent, § 2 

Estoppel of defendant by removing case to deny 
consent to filing amended complaint, § 294 
Federal jurisdiction, consent as waiver of ground 
for remand, § 2M 

Loss by consent of right to move to remand, § 
294 

Obviating compliance with statutory procedure 
for removal, § 212 

Parties’ consent as authorizing remand, § 293 
Resumption of state court’s jurisdiction of case 
removed but remanded, § 239, p. 1105, n. 19 
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lonsolldation, 

Ooiporations, consolidation as affecting place of 
citlzen^ip, § 121 

Foreign corporation with domestic one after re¬ 
moval as gronnd for roznand, $ 290 

k)nsolidation of causes. 

After removal, § 267 
Amount or value in controversy, § 38 
Costs where cases have been heard together and 
remanded, § 307 

!onspiracy, separate and ind^endent claim or cause 
or separable controversies, § 167 
Jonstitution, 

Agents of United States or persons claiming un¬ 
der such agents, actions arising under fed¬ 
eral Constitution, §§ 63-65 
Amendment to pleadbag as rendering case remova¬ 
ble as arising under Constitution, § 76 
Arrogatlon of federal jurisdiction as to nonre¬ 
moving parties on removal by federal officer 
as constitutional, § 295, p. 1141, n. 22 
Bond for removal of suit arising under federal 
CJonstitution, § 216, pp. 1077-1081 
Causes arising under Constitution, removability 
as dependent on amount or value in contro¬ 
versy, § 28 

Civil rights, removability on ground of denial of 
or inability to enforce, §§ 92-98, pp. 982-98G 
Claims of plaintiff as controlling removability as 
suit arising under Constitution, § 49 
Commerce or trade. 

Cases arising under federal Constitution, §§ 
55-59, pp. 956-958 

Determination from pleading of removability 
as suit arising under Constitution, § 77, 
pp. 970-971 

Condemnation proceeding arising under federal 
Constitution, § 19 

Constitutional character of right of removal, § 
2 

Constitutionality of statutes, § 3 

Diverse citizenship in action by public officer 
to enforce statute constitutionality of 
which is questioned, § 133 
Federal question as involved where consti¬ 
tutionality of statute is involved, § 48, 
p. ^52, n. 21 

Prohibition against removal of actions aris¬ 
ing under Employers’ Liability Act, § 20 
Bemoval for denial of, or inability to enforce, 
civil rights, ? 93 

Removal for prejudice or local influaice, § 
172 

Bemoval of actions and prosecutions against. 
Federal court officers, § 86 
Federal officer or agency, etc., § 79 
Bemoval of suits arising under federal Con¬ 
stitution and laws, § 45 
Bemoval on ground of. diversity of citizenship, 
§ 101, p. 987,n. 18 
Construction, 

Case as arising under Constitution when de¬ 
cision depends on construction, § 47 
Controversy as to construction as essential 
that suit arise under Constitution of 
United States, $ 48 


Constitution—Continued, 

Construction—Continued, 

Necessity of disclosure by plaintiff’s pleading 
of dispute or controversy as to construc¬ 
tion, § 75 

Suits involving constructioh of state Consti¬ 
tution, § 50 

Corporations, actions by or against corporations 
organized under federal laws, claimants un¬ 
der such corporations, etc., as arising under 
Constitution, §S 68-71, pp. 962-965 
Defense as affecting removability as action under 
federal Constitution, § 49 

Determination from pleading in suits involving 
particular matters or persons of removability 
as case arising under Cbnstitution, § 77, pp. 
969-972 

Interposition of separate defenses as creating 
separable controversies where one arose un¬ 
der federal Constitution, § 166, p. 1033 
Litigation in federal courts, action Involving as 
arising under federal Constitution, § 73 
Mining, determination from pleading of remova¬ 
bility as suit arising under Constitution, § 
77, p. 970 

National banks, determination from pleading of 
action by or against bank as arising under 
Constitution, $ 77, p. 972 
Navigable waters. 

Actions arising under federal Constitution, | 
59 

Determination from pleading of removability 
as suit arising under Constitution, $ 77, 
pp. 970-971 

Notice by appellate court of want of constitu¬ 
tional question on motion to dismiss appeal 
from order of remand, § 309, p. 1157 
Officers of United 'States or claimants under such 
officers, actions arising under federal Ckmsti- 
tution, §§ 63-65 

Personal injuries, actions against interstate car¬ 
riers for injuries, cases arising under Con¬ 
stitution, i 58 

Pleading affecting removability as suit arising 
xmder Constitution, §§ 74-77, pp. 966-972 
Presence of questions in addition to federal ques¬ 
tion arising under .Constitution, § 51 
Public lands, determination from pleading of re¬ 
movability as case arising under Constitution, 
§ 77, p. 970 

Beceivers, actions by or against receivers ap¬ 
pointed by federal courts as arising under 
Constitution, § 66 

Revenue, determination from pleading of remova¬ 
bility as suit arising under Constitution. S 
77, p. 971 

State’s restriction or impairment of right as un¬ 
constitutional, § 5 

State’s suit arising under federal Constitution. 

§ 52 

Suits arising under Constitution of United States, 
§§ 45-77, pp. 94&-972 

Amendment to petition or complaint as ef¬ 
fecting time for removal, § 186 
Application to state court for r^noval, JS 
214^218, pp. 1066-1084 


1302 



INDEX TO REMOVAL OF CAUSES 


Constitution—Continued, 

Suits arising under Constitution of United States 
—Continued, 

Disposition of federal question as ground for 
remand, § 282 

Joinder of parties in removal, § 207 
Kemand on ground suit does not arise under 
Constitution, § 276 

Removability without regard to citizenship 
or residence of parties, § 201 
Suits involving state Constitution as removable, 

§ 50 

Taxation, determination from pleading of remova¬ 
bility as suit arising under Constitution, § 
77, p. 971 

Waiver of constitutional privilege against self¬ 
incrimination by petitioning for removal of 
prosecution, •§ 230, p. 1099, n. 10 
Water rights, determination from pleading of re¬ 
movability as suit arising under Constitution, 

S 77, p. 970 

What constitutes suit arising under federal Con¬ 
stitution, §§ 46-51, pp. 949-954 

Construction, 

Constitution, ante 

Petition to state court for removal, § 215, pp. 
1067, 1068 

Prayer for relief in determining whether suit 
arises under federal Constitution, laws, etc., 
§76 

Statutory provisions, post 
Contempt proceedings. 

Authority of federal court to hear or determine 
contempt proceedings pending in state court 
at time of removal, § 258 

Enforcement by federal court of state court’s or¬ 
der in such proceedings before removal, § 
258 

Pendency in state court as effecting removal of 
cause, § 258 

Punishment by federal court for contempt com¬ 
mitted before removal, § 258 
Retention by federal court of principal cause and 
remand of contempt proceeding, § 276 

Contents, 

Motion to remand, § 300 

Petition for removal of suit or prosecution against 
federal officer, etc., § 230, p, 1099 
Record on appeal from judgment in removed 
case, § 270 

Transcript of record of state court, § 243 
Contingent loss or damage, consideration in estimate 
of value in dispute, § 31 

Continuance, federal court’s continuance of Injunction 
granted by state court before removal, § 265 
Contracts, 

I>etermination of separate and independent claim 
or cause of action, § 166, p. 1031 
Joint or joint and several suits as creating sep¬ 
arate and independent claim or separable 
controversy, § 155, pp. 1028-1031 
Keeping tort aspect of cause in federal jurisdic¬ 
tion and remanding contract aspect, § 295 
Removability of proceedings involving claim of 
exemption from assessment because of con¬ 
tract with United States, § 60 


Controversies separable. Separable controversies, 
generally, post 

Controversy between diverse citizens. Diverse citi¬ 
zenship or allegiance, generally, post 
Copies, 

Applicant’s right to enter copy of record in fed¬ 
eral court without state court’s action on 
application, § 223, p. 1092 

raing copies of records and proceedings in fed¬ 
eral court, §§ 242-246, pp. 1107-1110 
Filing copy of petition to federal court with 
state court’s clerk, § 224 

Filing in federal court copies of records and 
proceedings in state court, §§ 242-246^ pp. 
1107-1110 

Filing in state court copy of petition for removal 
for prejudice or local influence with pro¬ 
ceedings thereon, § 227 

Copyright laws of United States, cases arising under, 
§53 

Determination from pleadings whether suit arises 
under copyright laws, § 77, pp. 969, 970 
Corporations, 

Action, 

Against non-resident corporate employer and 
resident foreman, § 147, p. 1018, n. 66 
Alien corporation as party, § 103 
Corporation being managed by federal operat¬ 
ing manager, § 63 
Actions by or against, 

Corporations organized under federal laws, 
claimants under such corporations, etc., 
§§ 68-71, pp. 962-965 

Receiver for corporation appointed by federal 
court, § 66 

Alignment of corporation as party in determining 
diverse citizexiship, § 129 

Allegations as to citizenship of corporation in 
petition to state court for removal, § 215, pp. 
1070, 1071 

Amount or value in controversy in suit to secure 
appointment of receiver, f 39 
Capacity to remove, § 190 
Citizen of state, § 111 

Consolidation or merger as affecting place of citi¬ 
zenship, § 121 

Determination from pleading of removability of 
action against corporations organized under 
federal laws, § 77, p. 971 

Diverse citizenship as ground for removal of 
suits to which corporation is party, § 102 
Execution of petition to state court for removal, 

§ 216, p. 1068 

Failure to serve process on resident employee in 
action against foreign corporation and such 
employee, § 150, p. 1020, n. 88 
Federal court’s determination in removed case of 
validity of service of process against cor¬ 
poration, § 269, p. 1127 
Foreign corporations, generally, post 
Joinder of other defendants in removal by de¬ 
fendant federal corporation, § 207, p. 1064, n. 
34 

Lessor or lessee as real, necessary or nominal 
party to action, § 139 

Motion by corporate defendant for remand, $ 301, 
p. 1144, n. 74 
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CJoiporations—Continued, 

Place of domicile or citizensliip, §§ 120-125, pp. 
994-997 

Real, necessary or nominal parties where corpora¬ 
tion or person dealing with corporation is a 
party, § 135 

Reincorporation or domestication as affecting 
place of citizenship, § 121 

Removability of suit to dissolve corporations, § 
22 

Residence or nonresidence of corporate defend¬ 
ant, S 201 

Right of removal for prejudice or local influence, 
§ 181 

Separable controversy in action founded on neg¬ 
ligence of corporation and receiver, § 161, p. 
1036, n. 35 

Surety on removal bond filed in state court, § 216, 
p. 1079 

Sustaining demurrer of resident defendant to evi¬ 
dence in action against nonresident corpora¬ 
tion, § 150, p. 1019, n. 82 

Coram non Judice, proceedings or orders in state 
court after removal, § 238 
Costs, 

Consideration in estimating or computing Juris¬ 
dictional amount, § 33 

Liability for cost in state court after removal, 
§ 238 

Reimbursement of defendant for costs as condi¬ 
tion of dismissal after removal on plaintiff’s 
motion, § 266, p. 1125 
Remand to state court, § 307 
Removed cases, § 272 

Reservation of costs from fines paid in removed 
criminal prosecution, '§ 271 
Security for costs in removed case, $ 272 

Oounter-aflldavits. Aflldavits, ante 
Counterclaim, 

Amendment of counterclaim after removal of 
cause, § 264 

Application of venue statute to counterclaims filed 
after removal, § 247 

Creation of separable controversy by defendant’s 
counterclaim, § 156, pp. 1032,1033 
Determination of federal Jurisdiction on removal 
as affected by counterclaim filed after re¬ 
moval, § 240, p. 1107 

Effect of defendant’s counterclaim on plaintiff’s 
motion, § 266^ p. 1126 

Effect on defendant’s right of removal, § 193 
Piling or pleading counterclaim after removal of 
cause, $ 264 

Inclusion in computation of amount or value in 
controversy, § 34 

Reduction of amount in controversy by sustaining 
counterclaim as ground for remand, § 284 
Right of removal by new party brought in by 
counter-claim, § 203 

Transforming plaintiff into defendant, § 193 
Want of Jurisdiction of state court to entertain 
counterclaim as precluding remand, § 274 

Counties, suit by county to collect taxes as arising 
under federal Constitution or laws, § 60 
:Cpuntfes and county poor districts as citizens of 
state, 1110 


Courts, 

Federal courts, post 
State courts, post 

Supreme Court of United States, post 

Courts of appeals of United States, 

Award of costs on reversal of case and directing 
remand of cause, § 307 

Duty to apply state law on appeal in removed 
case, § 270 

Jurisdiction to review order remanding cause, § 
309, p. 1156 
Review of order. 

Denying motion to remand, § 309, p. 1157 
Remand based on procedural grounds, § 309, 
p. 1157, n. 69 

Review on appeal from Judgment in removed 
case, § 270 

Creditors, realignment of parties to permit removal, 
« 129 

Creditor’s suits, 

Amount or value in controversy, § 44 
Removability of creditor’s suit or similar pro¬ 
ceeding, § 23 

Criminal proceeding or proceeding of criminal nature, 
removability, § 13 

Criminal prosecutions. Prosecutions, generally, post 

Cross bill or cross complaint, 

Creation of separable controversy by defendant’s 
cross bill, § 156, pp. 1032,1033 
Defendant’s cross complaint against codefendant 
as affecting latter’s right to remove, § 193 
Piling after removal of cause, § 264 
Induction of new parties by filing of cross-bill 
after removal as ground for remand, S 286 
Putting original plaintiff in position of defendant, 
§ 193 

Right of removal of new party brought in \>y 
cross bill or cross complaint, § 203 

Custody of property, federal court’s authorization 
of marshal to take into custody property held 
sheriff under state court process, § 255 

Customs guard, removability of criminal prosecution 
against federal guard, § 13, p. 927, n. 43 

Damages, 

Action for damages. 

Against oflScers or agents of United States, 
§ 63 

Amount or value in controversy, § 40 
Pollution of Indian land, § 62, p. 960, n. 27 

Acts included in provision for removal of actions 
and prosecutions against federal court ofl9i- 
cers, § 87 

Amount or value in controversy in. 

Action for damages, § 40 
Action for damages and for injunction, § 43 
Consideration of contingent damage in estimate 
of value in dispute, § 31 ^ ’ 

Immateriality of rules as to measure of damages 
on determination of motion to remand, § 305, 
p. 1153 

Removability of action under Federal ^ployers’ 
Liability Act where plaintiff seeks punitive 
damages, § 20, p. 931, n. 93 
Separate and independent claim or cause or sep¬ 
arable controversies in action for damages 
for negUgence, $ 161, pp. 1034r-1036 
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Damages—Continued, 

^Shipment of goods, action for damages under 
state statute incident to shipment, •§ 57 
Who deemed defendant in proceeding to assess 
damages from local improvement, § 195 

Death, 

Citizenship of administrator or beneficiaries as 
controlling in wrongful death action, § 138, 
pp. 1007, 1008 

Removability for diverse citizenship on death of 
party, § 106 

Trial judge’s death affecting cost on remand, 
§ 307 
Decisions, 

Dependency of decision on construction of Consti¬ 
tution, law or treaty as essential for suit to 
arise under Constitution, etc., § 47 
Effect after removal of decisions of state court 
before removal, § 254 

Banality of decision on motion to remand, § 305, 
p. 1153 

Issues on removal of suit arising under Consti¬ 
tution, laws or treaties of United States, § 
45 

Previous decision of question as affecting exist¬ 
ence of federal question, § 48 
Review of decision remanding or refusing to re¬ 
mand, §§ 308-310, pp. 1155-1158 
Declaratory judgment. 

Landlord or tenant as real, necessary or nominal 
party in declaratory judgment action, § 139 
Propriety of remand of declaratory judgment ac¬ 
tion, § 273 

■Separable controversies in declaratory judgment 
action, § 167 

Decree. Judgment or decree, post 
Default, 

Determination of removability as affected by de¬ 
fault of party, § 131 

Extension of time for removal by opening before 
and allowing defendant to plead, § 184 
Reopening of default by state court judge as not 
considered on motion to remand, § 305, p, 
1149, n. 54 

TaMng default in state court after removal, § 
238 

Default judgment. 

Filing removal petition after default judgment 
against defendant, § 183, p. 1049 
Removed case, § 270 

Setting aside by federal court of default judg¬ 
ment entered in state court before removal, 
S 254, p. 1117, n. 1 
State court after r em and, § 312 
Defects, 

Amendment of defects in petition for removal in 
connection with application to remand, § 300 
Amendment of petition to state court for removal 
to correct defects, § 215, pp. 1075-1077 
Oure by amendment of defects in removal bond 
filed in state coiurt, § 216, p. 1080 
Petition to state court for removal, § 215, p. 1068 
Remand on ground of defects in. 

Observance of statutory provisions as to time 
for removal, § 278 
Removal proceedings, i 277 


Defects—Continued, 

Verification of petition to state court for removal, 
§ 215, p. 1069 
Defendants, 

Accounting against two or more defendants, sep¬ 
arate and independent claim or separable 
controversies, § 158 

Assessment of benefits and damages from local 
improvement, proceeding for, § 195 
Citizenship of defendant as affecting right of re¬ 
moval, S 201, pp. 1059-1061 
Claimant against assignee for benefit of creditors, 
§ 199 

Condemnation proceeding, § 194 

Against two or more defendants, separate 
and independent claim or cause or sep¬ 
arable controversies, § 160 

Costs allowed on remand of case, liability, § 307 
Counter-claim as transforming plaintiff into de¬ 
fendant, § 193 

Cross bill or cross complaint as putting plaintiff 
in position of defendant, § 193 
Defense interposed by defendant as affecting re¬ 
movability as suit under federal Constitution, 
laws, etc., § 49 

Designated by fictitious names as real, necessary 
or formal parties, § 144 

Disregard of defendant against whom limitations 
has run in determining diverse citizenship, 
§ 130 

Diverse citizenship or allegiance, generally, post 
Elimination of defendant by plaintiff or court 
as affecting removability on ground of di¬ 
versity, § 150, pp. 1018-1020 
Elimination of removing defendant after removal 
as ground for remand, § 283 
Failure to bring defendant whose presence pre¬ 
vents removal into court, § 150, pp. 1019, 
1020 

Garnishee proceeding, § 200 
Improper joinder of defendants as affecting re¬ 
movability for diverse citizenship or al¬ 
legiance, § 147, pp. 1011-1018 
Intervener, § 202 

Joinder of defendants in removal. Joinder, gen¬ 
erally, post 

Joint and several suits against defendants as 
creating separate and independent claim or 
cause, § 155, pp. 1028-1031 
Manner of effecting joinder of defendants in re¬ 
moval, § 204 

Necessity for diversity as to all adverse parties, 
§ 127 

Notice of removal, § 224 
Notice to defendant of remand, § 312 
Parties on same side of controversy, diversity 
between, § 128 

Persons or parties who may remove, f 191 
Prejudice or local influence, § 181 
Separate and independent <fiaim or cause or 
separable controversies, § 168 

Persons who may move for remand, § 301 
Political entity, proceeding to enforce claim 
against, § 196 
Probate proceeding, § 197 


1305 



INDEX TO REMOVAL OF CAUSES 


Defendants—-Continued, 

Kealigninent of parties in determining person 
or party entitled to remove, §§ 192-200, pp. 
1057-1059 

Residence or nonresidence of defendant, 

Affecting right of removal, § 201 

Ground of separable controversy, § 169 
Allegations in petition to state court for re¬ 
moval, § 215, pp. 1069,1070 
Application for removal of alien’s action 
against nonresident federal dvil officer, 
§ 233 

Controversy as to relationship of resident 
defendant to nonresident removing de¬ 
fendant as ground for remand, $ 305, p. 
1153, n. 16 

Effect of residence on federal court to which 
cause is removable, § 235 
Inquiry into separate controversy on motion 
for rmand, § 305, p. 1160, n. 75 
Joinder of nonresident defendant in removal 
petition, § 208, p. 1064, n. 36 
Judgment in favor of nonresident defend¬ 
ants as ground for remand of action 
against resident defendant, § 283 
Refusal to remand case where one of defend¬ 
ants is a nonresident, § 276 
Remand on ground defendant outside juris¬ 
diction of federal court, § 274, p. 1132, n. 
17 

Remand where one or more defendants is 
resident and fraud in joinder is absent, 
§ 276 

Severance of cause and remand of part where 
there are resident and nonresident de¬ 
fendants, § 295 

State court’s retention of jurisdiction as to 
resident defendant on removal on foreign 
corporation’s petition, § 222, p. 1091, n, 
72 

Right to remove case for denial of, or inability 
to enforce, civil rights, § 97 

Separable controversies, generally, post 

Separate and Independent claims or causes of 
action, generally, post 

Surety on removal bond filed in state court, § 
216, p. 1079 

Time to plead and proceed after removal. of 
cause, §249 

Water, proceeding to determine conflicting claims 
for use, § 198 

Who is defendant who may x>otltion for removal, 
§§ 192-200, pp. 1057-1059 
Defenses, 

Anticipation, or denial or avoidance, in plaintiff’s 
pleading of defense based on Constitution, 
etc., effecting removability, § 75 

Existence of separate defenses as creating sep¬ 
arate and independent claim or cause of ac¬ 
tion, § 155, p. 1026 

Interposition of separate defenses as creating 
separable controversies, 1156, p. 1033 

Proceedings against persons haring defenses un¬ 
der civil rights laws, joinder of parties in 
removal, § 205 

feeduction of amount tn controversy by sustaining 
partial defense as ground for remand, § 284 


Defenses—Continued, 

Remand on ground of interposition of defense not 
cognizable in state court, § 288 
Removability as suit under federal Constitution, 
laws, etc., as effected by defendant’s defense, 
§ 49 

Definitions, 

Citizenship, f 117 
Civil action, § 12, p. 925, n. 26 
Indispensable party, § 130 
Laws of the United States, § 46, pp. 960, 961 
Matter in dispute, § 29, p. 940, n. 79 
Procedure, § 269, p. 1126 
Revenue law, § 80 
Suit, § 12, p. 926, n. 26 
Delay, 

Demand for jury trial in removed case, § 269, 
p. 1127 

Determination of motion to remand as affected 
by facts removal was effected for purposes 
of delay. § 305. p. 1153 

Piling transcript of record of state court, § 245 
Taking proceedings to effect removal, § 182, p. 
1047 

Waiver or estoppel to object to delay in initiating 
removal proceeding. § 182, pp. 1048,1049 

Delivery bonds, effect after removal of bonds given 
or taken in state court, § 255 
Demurrer, 

Application in removed cause of federal rule of 
civil procedure abolishing demurrers, § 247, 
p. 1111, n. 12 

Disposition of federal question on demurrer as 
ground for remand, § 282 

Petition to state court for removal, § 215, n. 
1069 

Raising by demurrer necessity of repleader in 
removed cause, § 251 

Time to demur after removal of cause, § 249 

Demurrer to evidence, disposal of cause as to de¬ 
fendant whose presence prevents removal by sus¬ 
taining demurrer, § 150, p. 1019 
Depositary, real, necessary or nominal party to ac¬ 
tion, § 137 
Depositions, 

Cause after removal, §§ 247-272, pp. 1110-1131 
Evidence of prejudice or local influence, § 226 
p. 1096 

Inclusion in transcript of record of state court, 
§243 

Power of federal court to compel witoess to sign 
deposition given before rmnoval, § 250 
Use of depositions taken before removal as evi¬ 
dence in federal court, § 259 

Deprivation of right, §§ 4-6, pp. 919-922 
Deputy clerk, 

Assertainment of compliance with requirements 
for removal of suit or prosecution against 
federal officer, etc., § 230, p. 1100 
Issuance of writ of certiorari or habeas corpus 
on removal of suit or prosecution against 
' federal officer, etc., § 232 

Determination, 

Application for removal for prejudice or local 
influence, $ 228 
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Doterminationr-Ooiitiiiued, 

Federal court’s authority to determine contempt 
proceedings pending in state court at time of 
removal, § 268 

Jurisdiction of federal court in considering re¬ 
mand on own motion, § 299 
Removed case, $ 269, pp. 112C-1128 
Right of removal on application to. 

Federal court, § 224 
•State court, § 221, pp. 1085-1090 
State court’s determination as sufficiency of re¬ 
moval bond, § 216, p. 1080 

Directed verdict, disposal of suit as to defendant 
whose presence prevents removal, § 150, p. 1019 
Director general of railroads, 

Actions against, § 64 

Removal from diverse citizenship of action where¬ 
in director general is party, § 132, p. 1002, 
n. 30 

Directors of national banks, 

Determination of pleading of removability of ac¬ 
tions wherein bank directors are parties, § 
77, p. 972 
Suits against, § 69 

Discharge by federal court of receiver appointed by 
state court before removal, § 257 
Disclaimer, disregard of party in determining remova¬ 
bility because of disclaimer of interest, § 131 
Disclaimer in reply after removal as ground for re- 
nunid, § 281, p. 1136, n. 67 
Discontinuance, 

Action in state court after removal, § 238 
Cause after removal, § 266, pp. 1123-1126 
Plaintiff as to defendant whose presence prevents 
removal, § 150, pp. 1018-1020 
Proceedings in state court after discontinuance 
in federal court, § 311 

Remand on ground of discontinuance as to remov¬ 
ing defendant after removal, § 283 
State court’s failure to proceed after attempted 
removal and pending remand, § 230 
Time for removal proceedings where cause be¬ 
comes removable by, § 182, pp. 1047, 1048 

Discretion of court. 

Costs allowed on remand, § 307 
Decision on plaintiff’s motion for dismissal after 
removal, § 266, p. 1125 
Default judgment in removed case, § 270 
Denial of plaintiff’s motion for dismissal of re¬ 
moved cause, § 266, p. 1126 
Determination of forum having Jurisdiction pro¬ 
ceeding to recover under attachment bond 
filed in state court, § 255, p. 1118, n. 14 
Determination on motion to remand, § 305, p. 
1153 

Dismissal of action after removal or remand of 
case, § 266, p. 1124 
Excusing de^y in. 

Demand for jury trial In removed case in 
federal court, § 269, p. 1127 
Filing transcript of record in state court, § 
245 

Extension of time to plead after removal of cause, 
§ 249, p. 1113 

Failure to timely file transcript of record of state 
court as ground for remand, § 278 


Discretion of court—Continued, 

Proof required on application for removal for 
prejudice or local influence, § 225, p. 1096 
Remand of matters not within original jurisdic¬ 
tion after removal under separate and inde¬ 
pendent claims statute, § 1^ pp. 1023-1025 

Discrimination as denial of civil rights warranting 
removal, §§ 92-98, pp. 982-986 

Dismissal or nonsuit, 

Appeal from dismissal or nonsuit entered after 
denial of application to remand, § 309, p. 
1157 

Appeal from order of dismissal made at time 
cause was remanded, § 309, p. 1156 
Cause after removal, § 266, pp. 1123-1126 
Involuntary dismissal or nonsuit as to defendant 
whose presence prevents removal, § 150, p. 
1019 

Motion to dismiss. 

Appeal from order of remand, § 309, p. 1157 
Removed case under state statute relating 
to security for costs, § 272, p. 1130, n. 6 
Plaintiff as to defendant whose presence prevents 
removal, § 160, pp. 1018-1020 
Presumption as to evidence on appeal from dis¬ 
missal of action after denial of motion to 
remand, S 309, p. 1158, n. 85 
Proceedings in state court after dismissal in fed¬ 
eral court, § 311 

Remand on ground of dismissal as to removing 
defendant after removal, § 283 
Remand on ground of dismissal of cause of action 
for injunction in suit for less than jurisdic¬ 
tional amount and injunction, § 284 
Removability though complaint for relief under 
federal statute would be subject to motion 
to dismiss, § 74 

State court after removal, § 238 
Time for removal proceedings where cause be¬ 
comes removable by dismissal or discontinu¬ 
ance, § 182, pp, 1047,1048 

Want of cost bond as ground for dismissal of re¬ 
moved case, § 272 

Disposition of federal question after removal as 
ground for remand, § 282 

Dissolution, 

Corporation, 

Dissolved corporation’s capacity to remove, 
§ 190 

Removability of suit to procure, § 22 
Personam judgment against defendant appearing 
specially in removed case to dissolve attach¬ 
ment, $ 270 

Restraining order against further proceedings in 
state court in connection with remand, § 306 

Dissolution by federal court of. 

Attachment Issued by state court before removal, 
§ 255 

Injunction granted by state court before removal, 
§$ 256, 265 

Distinction between separable controversies and sep¬ 
arate and independent causes of action, | 154^ 
p, 1024, n. 37 

District court to which cause is removable, §§ 236- 
236 

Different divisions of same district, % 236 
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District of Columbia, 

Action on performance bond given to District, § 
72 

Action under act applicable only to District aris¬ 
ing under laws of United States, § 46, p. 960, 
n. 11 

Prejudice or local influence as ground for re¬ 
moval of suit to which member of Indian 
tribe was party, § 177 

Resident or citizen of district as citizen for re¬ 
moval for diverse citizenship, § 114 
District of federal court, remand for removal to im¬ 
proper district, § 279 

Diverse citizenship or alienage, §§ 101-153, pp. 986- 
1023 
Actions, 

Arising under Constitution, treaties or laws 
of United States as removable without 
regard to diversity, § 46 
Between citizens of different states in general, 
§ 102 

Actions to which alien is party in general, § 103 

Added party’s right to remove, § 203 

Aliens, 

Allegation in petition to state court for re¬ 
moval as to alienage of party, § 216, p. 
1070 

Change of citizenship or allegiance, § 118 
Citizen, j 115 

Corporation, place of citizenship, § 123 
Diversity between parties on same side of 
controversy, § 128 

Joinder of parties in removal of suit wherein 
alien is a party, § 209 

Necessity for diversity as to all adverse par¬ 
ties where alien is party to action, § 127 
Allegation in petition for removal because of pre¬ 
judice or local influence, § 225, p. 1096 
Allegations as to citizenship of parties in petition 
to state court for removal, § 216, pp. 1069- 
1074 

Amendment, 

Petition for removal in connection with ap¬ 
plication to remand, § 300 
Petition to state court for removal, | 215, pp. 
1075-1077 

Pleading after removal causing loss of di¬ 
versities, § 263, p. 1122, n. 73 

Amount or value in controversy essential to re¬ 
movability, § 28 

Application to state court for removal of suit in¬ 
volving diversity, §§ 214r-218, pp. 1066-108i 
Arrangement or alignment of parties, § 129 
In pleading as affecting removability, § 152, 

p. 1022 

Assigned chose in action, suits on, § 161 
Assignments, allegations as to diversity in peti¬ 
tion to state court for removal in assignee’s 
suit, § 215, p. 1070 

Beneflcia:^ as real, necessary or nominal party 
to action by or against executor or adminis¬ 
trator, § 138, pp. 1007,1008 
Bond for removal on ground of diverse citizen¬ 
ship, § 216, pp. 1077-1081 

Burden of proof of diversity of citizenship, § 304, 
p. 1148 


Diverse citizenship or alienage—Continued, 

Cestui que trust as real, necessary or nominal 
party in suit, § 138, pp. 1006,1007 
Change, 

Citizenship after removal as ground of re¬ 
mand, § 290 

Citizenship or allegiance, § 118 
Personnel, §§ 148-150, pp. 1018-1020 
Citizen domiciled in District of Columbia as citi¬ 
zen for removal purposes, § 114 
Concurrent original jurisdiction of federal court 
with state court as essential to removability 
of cause, § 11, p. 925 

Conflict of laws as to status as party for removal 
purposes, § 126 

Consolidation or merger as affecting place of citi¬ 
zenship of corporation, § 121 
Contents and form of transcript of record of state 
court, § 243 

Controversy as to relationship of defendant as 
ground for remand, § 305, p. 1153, n. 15 
Corporations, 

Action against non-resident corporate employ¬ 
er and resident employee, § 147, p. 1018, 
n. 66 

Alignment as party in determining diverse 
citizenship, § 129 

Allegations as to citizenship of corporation in 
petition to state court for removal, § 215, 
p. 1070 
Citizen, § 111 

Lessor or lessee as real, necessary or nominal 
party in suit, § 139 

Place of domicile or citizenship, §| 120-126, 
pp. 994-997 

Real, necessary and formal or nominal parties 
where corporation or persons connected 
with or dealing with corporation are 
parties, § 135 , 

Suit involving corporation as suit between 
diverse citizens, § 102 

Sustaining demurrer of resident manager to 
evidence in action against non-resident 
corporation and resident manager, § 150, 
p. 1019, n. 82 

Default in appearance or pleadings, § 131 
Depositary, real, necessary or nominal party to 
action, § 137 

Designation of parties in pleading as affecting re¬ 
movability, § 152, p. 1022 

Determination at place of dtizenship or alleg¬ 
iance, §§ 117-125, pp. 901-997 
Determination of diversity on conflict between 
complaint and petition for removal, $ 224, p. 
1095, n. 40 

Disclaimer of interest by party, § 131 
Dismissal of removed case under state statute 
relating to security for costs, § 272, p. 1130, 
n. 5 

Domestication as affecting place of citizenship of 
corporation, § 121 

Elimination of defendant by plaintiff or court, { 
150, pp. 1018-1020 

Employer and employee, action against resident 
employee and non-resident employer, § 147, 
pp. 1017. 1018 

Estoppd to deny citizenship, {117 
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Diverse citlzensbip or alienage—Continued, 

Evidence, 

Change of citizenship or allegiance, § 118 
Citizenship, § 117 

Fraudulent or sham joinder of defendant, § 
147, pp. 1016-1017 

Executor or administrator, real, necessary or 
nominal parties to suit, § 138, pp. 1007, 1008 
Fictitious names, parties designated by, real, nec¬ 
essary or formal parties in suit, S 144 
Fiduciaries, real, necessary or nominal parties in 
suit, § 138, pp. 1006-1008 

Formal or nominal parties, §§ 130-161, pp. 1000- 
1021 

Joinder in removal application, § 211 
Fraudulent inclusion of party to render cause 
removable, § 147, p. 1015 

Fraudulent joinder of non-resident or defendant 
who seelcs removal, § 147, p. 1015 
Fraudulent joinder of parties, allegations in pe¬ 
tition to state court for removal, § 216, pp. 
1071-1074 

Fraudulent or sham joinder of defendants, § 147, 
pp. 1013-1017 

Garnishee, real, necessary or nominal party to 
action, § 137 

Guardian and ward, citizenship controlling in 
determining removability, § 138, p. 1008 
Improper parties, joinder in removal application, 
S 211 

Inability to effectively serve defendant within 
federal district as ground for remand, § 274, 
p. 1132, n. 17 

Inanimate object as citizen, § 107 
Indians, 

Citizens, § 116 

Suit to which Indian is a party wherein 
United States intervenes, § 104 
Indispensable or necessary parties, §§ 130-151, pp. 
1000-1021 
Infant, 

Change of domicile, § 118 
Citizen, § 115 
Domicile, § 117 

Insurer, action against non-resident insurer and 
its resident agent, § 147, p. 1018, n. 67 
Insurer and insured, real, necessary or nominal 
parties in suit, § 140 

Interpleader, plaintiff as stakeholder or necessary 
party, § 137 
Intervention, 

Affecting right to removal, § 149 
Allegations as to diversity of citizenship in 
intervener's petition to state court for 
removal, § 215, p. 1070 
Intervener’s right to remove, § 202 
Joinder of parties in removal, §§ 208-211 

Imprc^r joinder, §§ 145-147, pp. 1011-1018 
Joint cause of action, §§ 145-147, pp. 1011-1018 
Pleading as affecting removability, f 162, p. 
1022 

Joint-stock associations, real, necessary or nomi¬ 
nal parties to action, § 136 
Joint stock land bank, place of aUegiance, place 
of citizenship, § 122 

Judgment in case removed on ground of diverse 
citizenship, $ 270 


Diverse citizenship or alienage—Continued, 

Landlord and tenant. 

Joinder of lessor and lessee or lessee’s receiv¬ 
er as defendant, § 147, p. 1018 
Real, necessary or nominal parties to action. 
§ 139 

Mortgagor or mortgagee, real, necessary or nomi¬ 
nal parties in suit, § 142 

Motive or purpose of joinder of defendant whose 
presence prevents removal, § 147, p. 1012 
Municipal corporation, allegation as to munici¬ 
pality’s citizenship in petition to state court 
for removal, § 216, p. 1071 
National bank, disregard of receiver’s citizenship, 
§ 138, p. 1008 

National banking association, place of citizenship, 
§ 122 

Natural person’s citizenship and place of citi¬ 
zenship, etc., §§ 117,118, pp. 992, 994 
Necessity for diversity as to all adverse parties, 
§ 127 

Necessity for diversity for removal from preju¬ 
dice or local influence, § 178 
Next friend or guardian ad litem, disregard of 
citizenship in determining removability, § 138, 

p. 1008 

Next of kin, real, necessary or nominal parties to 
action, § 138, pp. 1007,1008 
Nominal parties, joinder in application for re¬ 
moval, § 211 
OflBicers, 

Corporate officers as real, necessary or nom¬ 
inal parties, § 135 

Joint-stock association officers as real, neces¬ 
sary or nominal parties to action, § 136 
Nominal, formal or real parties in action 
wherein United States officer is party, § 
132 

Real, formal or nominal parties in action 
wherein state officer is party, § 133 
United States officers as citizens when sued 
in official capacity, § 108 

Parties or persons considered, 8§ 126-151, pp. 

997-1021 

Partnership, 

Citizen, § 113 
Place of citizenship, § 125 
Suit by or against partnership as suit be¬ 
tween diverse citizens, § 102 
Persons who are or who may be considered citi¬ 
zens, § 107-116, pp. 990-992 
Place of citizenship, allegations of plaintiff’s 
pleading as affecting removability, § 152, p. 
1022 

Plaintiff’s citizenship or residence in state in 
which suit brought, § 102 
Pleading, 

Affecting removability, § 162, pp. 1021-1023 
Amendment to petition or complaint as af¬ 
fecting time for removal, § 186, p. 1053 
Failure to state cause of action against resi¬ 
dent defendant as affecting removability, 
§ 147, pp. 1012,1013 

Pledgor or pledgee, real, necessary or nominal 
parties in suit, § 142 
Political subdivision of state^ 

Citizen, § 110 
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Diverse citizenship or alienage—Continued, 

Political subdivision of state—Continued, 

Necessary or nominal party to action, § 134 
Place of citizenship, § 119 
Bealignment of parties in taxpayers’ suit, § 
129 

Prejudice or local influence, generally, post 
Principal and agent, real, necessary or nominal 
parties in suit, § 138, p. 1008 
Principal and surety, real, necessary or nominal 
parties in suit, § 141 

process. Joinder of removal of party not served 
with process, § 210 

Public administrator as indispensable party to 
action, § 138, p. 1007 

Puerto Rico, removability of suits to federal 
court in, § 105 

Punitive damages for injuries in addition to re¬ 
covery under Federal Employers’ Liability 
Act, removability of actions seeking, § 20, p. 
931 n 93 

Real parties, §§ 132-151, pp. 1000-1021 
Receivers, 

Joinder of lessor’s and lessee’s receivers as 
defendants, § 147, p. 1018 
Real, necessary or nominal party in suit, § 
138, p. 1008 

Record as affecting removability, §§ 162, 153, pp. 
1021-1023 

Reincorporation of corporation as affecting place 
of citizenship, § 121 
Release of interest by party, § 131 
Remand on ground requisite diversity is absent, 
§ 276 

Removability of action for mandamus in case of 
diverse citizenship, { 15 

Representative capacity, allegation in petition to 
state court for removal as to citizenship of 
party suing or sued in such capacity, § 215, 
p. 1070 

Residence or nonresidence of defendant as af¬ 
fecting right of removal, § 201 
Resident of District of Columbia or territories 
as citizen, § 114 

Same side of controversy, parties on, diversity 
between, § 128 

Separable controversies, generally, post 
Separate and independent claims or causes of 
action, generally, post 

Stakeholder, real, necessary or nominal party to 
action, § 137 
State, 

Allegation as to citizenship of state in peti¬ 
tion to state court for removal, $ 215, 
p. 1071 
Citizen, § 109 

Real, formal or nominal parties in action to 
whidi state is party, § 133 

Suits. Actions, generally, ante this subhead 
Time as of which record considered in determin¬ 
ing removability, § 153 

Time of existence as ground for removal, § 106 
Trustee, real, necessary or nominal party in suit, 
§ 138 

Trustee process, petson summoned as real, neces¬ 
sary or nominal party, § 137 


Diverse citizenship or alienage—Continued, 
Unincorporated association, 

Citizen, § 112 
Place of citizenship, § 124 
United States, 

Citizen, § 108 
Real party to action, § 132 
Suit to which United States is party, 8 104 
United States ofilcer as formal or nominal party 
to action, § 132 

Unknown parties. Joinder in removal application, 
§ 211 

Use-party, real, necessary or nominal parties in 
suit, § 143 

Want of service on nonresident hs ground for 
remand, § 274, p. 1132 

What constitutes citizenship, §§ 117-125, pp. 991- 
997 

What constitutes diversity and what parties or 
persons considered, ff 126-151, pp. 997-1021 
Wife, change of domicile or citizenship, § 118 
Wife’s or widow’s domicile and citizenship, § 117 

Division of federal court, remand for removal to im¬ 
proper division, § 279 

Divisions of federal district as affecting court to 
which cause is removable, § 236 

Divorce suit, removability, §§ 18,30 

Domicile, 

Change of domicile, § 118 
Citizenship as meaning domicile, § 117 
Infant, § 117 

Drainage district as citizen of state, § 110 

Duress as affecting waiver of right of removal, § 6, 
p. 920, n. 49 

Effectuation of removal. 

Action or prosecution against federal oflGicer, etc., 
§ 231 

Application to state court, §§ 222, 223, pp. 1090, 
1094 

Prejudice or local influence, § 229 
To or by federal court, suits and prosecutions 
against persons asserting or relying on civil 
rights laws, § 219 

Emergency fleet corporation, actions against, § 71 

Emergency Price Control Act, removability of causes 
brought under, § 25, p. 933, n. 18 

Employer and employee. 

Action against resident employee and non-resident 
employer, § 147, pp. 1017,1018 
Corporate employees as real, necessary or formal 
parties to action, § 135 

Remand of action against nonresident employer 
and resident employee, 8 276^ p. 1133, n. 32 

Equity, 

Amount or value in controversy in action on 
policy, § 39, p. 945, xl 60 

Bill in equity to enforce lien of attachment as 
removable, § 23 

Federal court’s duty to ^orce rights recognized 
by state courts as equitable, § 269, p. 1127 
Proceeding on equity side of court on removal of 
cause, § 250 
Removability of. 

Information in equity to enjoin violation of 
anti-trust law, § 13 
Suit in equity, § 12, p. 925 
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Equity—Continued, 

Suit to compel executor to assent to legacy as 
removable, § 17 

Suits in equity in state obstructing enforcement 
of federal court’s judgment, § 73, p. 966, n. 
97 

Suits in equity removable because of prejudice 
or local influence, § 173 
Estoppel, 

Defendant’s estoppel by removing case to deny 
consent to filing of amended complaint, $ 
294 

Deny citizenship, § 117 

Object to failure to timely remove cause, § 182, 
pp. 1048,1049 

PlaintilTs estoppel to deny leave of court to file 
amended complaint bringing case within re¬ 
moval statutes, § 294 

Plea of estoppel as affecting determination of 
jurisdictional amount in action on policy, § 
39, p. 946, n. 52 

Seek realignment of parties, § 192 
Evidence, 

Admissibility in cause after removal as governed 
by state law, § 247, p. 1110, n. 9 
Admissibility under pleadings in removed cause, 

§ 268 

Certified copy of mandate as evidence of remand 
in state court, § 312 
Citizenship, § 117 

Change of citizenship or allegiance, § 118 
Depositions taken before removal as evidence in 
federal court, § 259 

Determination by appellate court on review of 
judgment in removed case, § 270 
Fraudulent or sham joinder of defendant, { 147, 
pp. 1015-1017 

Inclusion in record on appeal involving remand, 

§ 309, p. 1158 

Issues of fact on motion to remand, § 304, pp. 
1147-1149 

Prejudice or local influence, § 225, p. 1006; § 
228 

Presumption as to evidence on appeal from dis¬ 
missal of action after denial of remand, § 
309, p. 1158, n. 85 

Heniand, parol testimony on trial of issues on mo¬ 
tion to remand, § 304, pp. 1147,1148 
Report by referee on evidence in connection with 
motion as before federal court, § 200 
Ex parte presentment of removal petition and bond 
in state court, § 218 
Execution, 

Action for wrongfully causing federal marshal 
to levy execution on property, § 63 
Bond for removal filed in state court, § 216, pp. 
1078-1079 

Enforcement of judgment in removed case, § 270 
Petition to state court for removal, | 215, p. 1068 
Sentence in removed prosecution, § 271 
Executors and administrators. 

Real, necessary or nominal parties to action, § 
38 

Removability of proceedings for probate of will 
or administration of estates, § 17 
Separable controversies in administrator’s suit 
similar to creditor’s bill, § 159 


Executors and administrators—Continued, 

Suit to compel executor to assent to legacy as 
removable, § 17 

Exemplary damages, separate causes of action, § 155, 
p. 1026, n. 50 
Extension, 

Time for removal after expiration of time to 
plead, § 184 

Time to plead after removal of cause, i 249 
Extradition, removal of proceedings on ground fed¬ 
eral court officer is person wanted, § 88 
Fair Labor •Standards Act, 

Jurisdiction of state court in action under, { 27, 
p. 937, n. 55 

Removability of actions under, § 25, pp. 933, 934 
Suit arising under act as removable, § 55, p. 956, 
n. 77 

Federal Constitution. Constitution, generally, ante 
Federal courts, 

Abatement of attachment issued by state court 
before removal, § 255 

Actions and prosecutions against federal court 
officers, §§ 85-89, pp. 979-981 
Acts in provision for removal of actions and 
prosecutions against federal court officers, § 
87 

Alien’s action against federal civil officer, appli¬ 
cation for removal, § 233 

Amendment of pleadings or process after removal, 
§ 263 

Application for removal to federal court f6r re¬ 
moval, §§ 224-234, pp. 1094-1101 
Attachment of federal jurisdiction on filing ap¬ 
plication in state court for removal, § 222, p. 
1091 

Consolidation of, 

Causes after removal, § 267 
Removed case with pending suit as affecting 
remand, § 273 

Continuance of injunction granted by state court, 
§ 265 

Costs in removed cases, § 272 
Costs on remand, § 307 

Counterclaims or set-offs in cause after removal, 
i 264 

Courts of Appeals of United States, ante 
Cross bills or cross complaints In federal court 
in removed cause, § 264 
Default judgment in removed case, § 270 
Delivery of accused convicted in removed prose¬ 
cution to state authorities, § 271 
Denial of remand where federal court has juris¬ 
diction of parties and subject matter, § 275 
Deposition of cause after removal, §§ 247-272, 
pp. 1110-1131 
Determination of. 

Application for removal for prejudice or local 
influence, § 228 

Contempt proceedings pending in state court 
at time of removal, § 258 
Motion to remand, § 305, pp. 1149-1153 
Removed case, § 269, pp. 1126-1128 
Right to remove on application to state court, 
§ 221, pp. 1085-1090 

Dismissal of removed case for want of cost bond. 
§ 272 
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Federal courts—Continued, 

Dismissal or discontinuance of cause after re¬ 
moval, § 266, pp. U23-1126 
Dissolution of, 

Attachment issued by state court before re¬ 
moval, § 255 

Injunction granted by state court, § 265 
Before removal, § 256 

District or division of federal court, remand on 
ground of removal to improper district or 
division, § 279 

Evidence admissible under pleadings in removed 
cause in federal court, § 288 
Execution for enforcement of judgment in re¬ 
moved case, § 270 
Filing in federal court. 

Petition and certificate for removal of suit 
or prosecution against federal officer, etc., 

§ 230 

Petition for removal for prejudice or local 
infiuence, § 227 

Finality of ruling on motion to remand, § 305, 
p. 1153 

Finding on trial of issue of fact on motion to 
remand, § 304, p. 1147 
Grant of injunction after removal, § 265 
Hearing, 

Application for removal for prejudice or local 
influence, § 228 

Contempt proceedings pending in state court 
at time of removal, § 258 
Dissolution of injunction granted by state 
court, § 265 

Motion to remand, § 305, pp. 1149-1153 

Judgment in removed case, § 270 
Jurisdiction, generally, post 
Jury trial in removed case, § 269, p. 1127 
Modification of orders or decisions made by state 
court before removal, § 254 
Motion in federal court for remand, §§ 300-307, 
pp. 1143-1155 

Nature of causes removable to federal court, §§ 
9-27, pp. 923-937 

Officers, effectuation of removal of suit or prose¬ 
cution against federal court officer, § 231 
Officers of United States or agency thereof or 
person acting under him, application to fed¬ 
eral court for removal of suits or prosecu¬ 
tions against, §§ 230-232, pp, 1098-1101 
Operation and effect of removal as to federal 
court, § 240, pp. 1105-1107 
Order authorizing mode of service of process or 
notice made in state court, § 262 
Order for removal on ground of prejudice or local 
influence, § 229 
Order of remand, § 306 

Perfection of process or notices after removal, |§ 
261-262 

Persons who may move in federal court for re¬ 
mand, } 301 
Power to. 

Compel witness to sign deposition recording 
testimony given before removal, § 259 
R^eve from effect of delay in taking pro¬ 
ceedings to effect removal, § 182, p. 1047 
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Federal courts—Continued, 

Presentment in federal court of petition and cer¬ 
tification of attorney for removal of suit or 
prosecution against federal officer, etc., § 230 
Proceedings in cause after removal, §§ 247-272, 
pp. 1110-1131 

Proceedings in state court after discontinuance 
in, or remand by, federal court, §§ 311-^14, 
pp. 1158-1160 
Puerto Rico, 

Diverse citizenship or allegiance as ground 
of removability of suits to federal court, 
§ 105 

Place of citizenship of partnership or part¬ 
ners, § 125 

Punishment by federal court for contempt com¬ 
mitted before removal, § 258 
Quashal of indictment in removed prosecution as 
ground for remand, § 289 

Receivers appointed by, diverse citizenship as 
ground for removal of suit against, § 102, p. 
987, n. 25 

Remand to state court Remand, generally, post 
Removal or discharge of receiver appointed by 
state court before removal, § 267 
Renewal in federal court of motion made and 
denied in state court § 260 
Reopening of orders or decisions of state court 
made before removal, § 254 
Replacement of receiver appointed by state court 
with federal receiver, § 257 
Reservice or refiling of process or notice after 
removal, § 262 

Restraining party to remove suit from further 
proceeding in state court § 238 
Review by federal court of order remanding or 
refusing to remand, $ 809, pp. 1156-1158 
Review of. 

Federal court’s finding or decision as to pre¬ 
judice or local influence, § 228 
State court’s refusal to receive or approve 
removal bond, § 216, p. 1080 
Review on appeal from judgment in removed case, 
§ 270 

Revocation by federal court of remand, § 314 
Right of removal to federal courts in general, 
§§ 1-8, pp. 917-923 

Security for costs in removed case, § 272 
Service of process or notices after removal, §§ 
261-262 
Setting aside. 

Order restraining further proceeding in state 
court in connection with remand, § 806 
Orders or decisions made by state court be¬ 
fore removal, § 254 

Severance of cause and remand of part, §§ 295- 
297 

Supreme Court of United States, post 
Taxation of costs in removed cases, § 272 
Time of motion in federal court for remand, § 
302 

To which cause is removable, §§ 235,236 

Different divisions of same district, § 236 
Trial of. 

Issue of fact on plea or answer to removal 
petition, § 304, pp. 1146,1147 
Removed case, § 269, pp. 1126-1128 
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Federal courts—Continued, 

Ultimate decision as to removability on applica¬ 
tion to state court, § 221, pp. 1089, 1090 
Vacating or setting aside order of remand, § 306 
Validity of statute for removal of actions and 
prosecutions against federal court officers, 
§ 86 

Want of jurisdiction as ground of remand. Re¬ 
mand, generally, post 

Federal Deposit Insurance Act, removability of ac¬ 
tion involving act notwithstanding presence of 
nonfederal questions, § 51, p. 954, n. 51 
Federal Employers* Liability Act, 

Nonremovability of action in state court arising 
under, § 20 

Operation and effect of remand of case under 
act, § 298 

Removability of actions under Act, § 58 
Against receiver, § 88 
Seamen, § 25, p. 934 

Federal jurisdictional amount Amount or value In 
controversy, generally, ante 
Federal law as governing procedural matters In cause 
after removal, § 247, pp. 1110-1112 
Federal laws. Statutes, generally, post 
Federal officers, 

Actions by or against 

Arising under federal Constitution or laws, 
§§ 63-65 

Determination of removability from pleading, 
§ 77, p. 971 

Acts included within provision for removal of 
suits or prosecutions against S 81 
Application for removal of, 

Alien*s action against federal civil officer, § 
233 

Suits and prosecutions against federal offi¬ 
cers, §§ 230-232, pp. 1098-1101 

Citizens of state, § 108 

Issue of fact on motion to remand prosecution 
against federal officer, § 304, p. 1146, n. 98 
Judgment of federal court in removed case where¬ 
in defendant is federal officer, S 270 
Nominal or formal party to action, § 132 
Notice of removal by defendant federal officer 
to codefendant § 224, p. 1095, n. 32 
Removability of criminal prosecution against § 
13, p. 927, n. 43 

Trial of removed prosecution against $ 269, p. 
1128 

Federal question. 

Allegation as to existence of such question in pe¬ 
tition to state court for removal, | 215, p. 
1074 

Concurrent original jurisdiction of federal court 
with state court as essential to removability 
of cause, § 11, p. 925 

Controversy as to construction of Constitution, 
laws or treaty, § 48 

Decision of suit dependent on construction of 
Constitution, law or treaty, § 47 
Determination of existence of question on motion 
to remand, § 305, p. 1150 

Interests, property, rights or authority of fed¬ 
eral government, § 45 
76 C. J.S.—83 


Federal question—Continued, 

Joinder of parties in removal of suit arising un¬ 
der federal Constitution, laws or treaties, § 
207 

Presence of questions in addition to federal ques¬ 
tion, § 51 

Previous decision of question as effecting exist¬ 
ence of question, § 48 

Remand on ground of disposition of federal ques¬ 
tion, § 282 

Removability of action for mandamus in case of 
existence of federal question, $ 15 
Removability of cas^ 1224 
Suits, 

Arising under Constitution, laws and treaties 
of United States, §§ 45-77, pp. 948-972 
Involving state Constitution or statute, § 50 

United States, suit against United States as rais¬ 
ing, § 45 

What constitutes suit arising under Constitution, 
laws or treaties of the United 'States, §§ 
46-51, pp. 949-954 

Federal Reserve Act as affecting time for removal, 
§187 

Federal reserve banks, 

Actions against, § 70 

Time for removal of suits Involving, § 187 

Federal rules of civil procedure, 

Amendment of counterclaim after removal of 
cause, § 264 
Applicability, § 212 

Procedural matters in cause after removal, 
§ 247, p. 1111 

Costs in removed cases, § 272 
Counterclaim in removed cause, § 264 
Default judgment in removed case, § 270 
Dismissal or discontinuance of action after re¬ 
moval, § 266, pp. 1123-1126 
Orders of attachment or garnishment after re¬ 
moval, § 247, p. 1110 

Removed criminal prosecution as triable under 
federal rules, § 269, p. 1128 
Repleading and recasting of removed cause, § 251 
Security for costs in removed case^ § 272 
Time to plead and proceed after removal of 
cause, § 249 

Trial and determination of removed case, $ 269, 

pp. 1126-1128 

Federal Safety Appliance Act, action for damages for 
non-compliance as arising under federal laws, § 
58 

Fees, 

Item of cost on remand, § 307 
Permitting record of cause to be supplied by affi¬ 
davit where petitioner unable to pay fees of 
state court clerk, § 246 

State court clerk’s fees for furnishing transcript 
of record, § 246 

Fictitious action by formal plaintiff against resident 
and non-resident defendant, § 146 

Fictitious names, parties so designated as real, neces¬ 
sary or formal parties, § 144 

Fiduciaries, real, necessary or nominal parties to 
action, § 138, pp. 1006-1008 
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raing, 

Amended complaint after removal as insufficient 
to confer federal Jurisdiction, $ 261, p. 1120, 
n* 50 

Bond for removal in, 

Federal court, § 224 
State court, § 218 

Bond for removal with petition in state court, 
§ 216, pp. 1077-1081 

Certided copy of order of remand in state court, 
§ 300 

Copy of petition to federal court with state court’s 
clerk, § 224 

Counter-affidavits on application for removal for 
prejudice or local influence^ § 226 

Cross bill or complaint after removal of cause, § 
264 

Persons by whom transcript of record of state 
court should be died, § 244 

Petition and certificate of attorney for removal 
of suit or prosecution against federal officer, 
etc., § 230 

Petition for removal, 

* Federal court, § 224 
Prejudice or local influence, § 227 
State court, §§ 215, 218, pp. 1066-1077 

Bemand on ground notice of filing of removal 
petition was given on day of filing, § 277 

Time for filing, 

Answer or present defenses or objections after 
removal of cause, § 249 

Failure to timely file as ground for remand, 
§ 278 

Plea or answer to removal petition, § 304, 
p. 1146 

Removal petition, §§ 182-188, pp. 1045-1055 
Transcript of record of state court, § 245 

Transcript of record of state court, $§ 242-246, 
pp. 1107-1110 

Finality of, 

Order denying motion to remand, § 309, p. 1157 

Order remanding cause, § 309, p. 1156 

Ruling on motion to remand, § 305^ p. 1153 

Findings, 

Operation and effect of findings by federal court 
made pending remand for want of Jurisdic¬ 
tion, § 313 

Trial of issue of fact on motion to remand, § 304, 
p. 1147 

Pines, 

Delivery of accused In removed prosecution to 
state authorities where fine imposed is un¬ 
paid, § 271 

Disposition of fines imposed and paid in removed 
criminal prosecution, § 271 

Foreclosure, 

Amount or value of controversy, § 42 

Mortgagor as necessary party to action to fore¬ 
close mortgage, § 142 

, Real, necessary or nominal party to pledgee’s 
suit to foreclose right to redeem pledge se¬ 
curities, § 142 

Right of removal of purchaser at foreclosure 
sale of property of railroad organized under 
federal laws, § 68 


Foreclosure—Ck)ntinued, 

Separate and independent claim or cause or s^ 
arable controversies in foreclosure suit, S 
164 

Foreign banking, time for removal of suits Involving, 
I 187 

Foreign corporations. 

Amendment of writ as affecting time for removal 
petition, § 186, p. 1052, n. 74 
Consolidation with domestic corporation after re¬ 
moval as ground for remand, § 290 
Filing amended complaint after removal as in¬ 
sufficient to confer federal Jurisdiction over 
foreign corporation, § 261, p. 1120, n. 50 
Law governing determination in federal court 
whether foreign corporation is doing business 
within state, § 247, p. 1112 
Place of domicile or citizenship, JJ 120, 121 
Removability of. 

Action against such corporation after its 
agent’s death, § 106, p. 990, n. 55 
Case involving internal affairs of foreign co]> 
poration, § 27, p. 936, n. 47 
Retention of state court’s Jurisdiction as to resi¬ 
dent defendant on removal on foreign cor¬ 
poration’s petition, § 222, p. 1091, n. 72 
State’s restriction or impairment of right of re¬ 
moval, § 5 

Submission to special master of Question whether 
foreign corporation was doing business in 
state wherein action was removed, § 268, p. 
1126, n. 31 

Time for removal petition with respect to foreign 
corporations, § 182, p. 1016 

Foreign financial operations, suits arising out of, § 69 
Forestry statutes and regulations as revenue laws, § 
80 
Form, 

.4^endment of matters of form in petition for 
removal in connection with application to 
remand, § 300 

Defect in form of removal bond as ground for 
remand, § 277 

Petition to state court for removal, f 215, pp. 
1067-1068 

Plea or answer to removal petition, § 304, p. 1146 
Pleading to permit removal on ground suit arises 
under federal Constitution, laws, etc., $ 75 
Transcript of record of state court, { 243 
Formal parties. 

Affecting determination of diverse citizenship, {§ 
130-151, pp. 1000-1021 

Diverse citizenship or allegiance. Joinder of form¬ 
al parties in removal application, § 211 
Forum non conveniens, 

Doctrine as ground for dismissal after removal, 
§ 266, p. 1124 

Removal of action by defendant as effecting ap¬ 
plication of doctrine, $ 235, p. 1102, n. 63 

Fraud, 

Admission of truth of petition for removal on 
ground of fraudulent Joinder of defendant by 
failure to deny, § 304, p. 1145, n. 96 
Allegation in removal petition in fraudulent mis¬ 
joinder of parties as deemed traversed by 
motion to remand, { 304, p. 1146 
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Fraud—Continued, 

Burden of proof of fraudulent joinder of defend¬ 
ant, § 304, p. 1148 
Determination of. 

Fraudulent joinder of party on motion to re¬ 
mand, § 305, p. 1152 

Separable controversy from plaintiffs plead¬ 
ing in absence of allegation of fraudu¬ 
lent joinder, § 156, p. 1032 
Separate and independent claim or cause of 
action from plaintiffs pleading In ab¬ 
sence of allegation of fraudulent joinder, 

§ 150, p. 1031 
Evidence, 

Fraudulent joinder of party, § 304^ pp. 1148* 
1140 

Issue of fraudulent joinder on plea or answer 
to removal petition, § 304, p. 1147 
Inclusion of party to render cause removable, § 
147, p. 1015 

Issue of fraudulent joinder on appeal involving 
denial of remand, § 300, p. 1158 
Joinder of, 

Defendants as affecting removability for di¬ 
verse citizenship, § 147, pp. 101^1017 
Non-resident or defendant who seeks removal, 

§ 147, p. 1015 

Parties to protect removal, averment in peti¬ 
tion to state court for removal, J 215, pp. 
1071-1074 

Reduction of amount in controversy after removal 
as not requiring remand in absence of fraud, 

§ 284 

Remand where one defendant is resident and 
fraud in joinder is absent, § 276 
Trustee’s action for fraud without joinder of 
one for whose benefit suit was prosecuted, § 
138, p. 1006, n. 2 
Garnishment, 

Alignment of parties in garnishment proceeding 
to determine diverse citizenship, § 129 
Contents of transcript of record of state court, 

§ 243 

Orders of garnishment by federal court after re¬ 
moval, § 247, p. 110 

Real, necessary or nominal party to action, § 137 
Removability of garnishment proceedings, § 24 
•Who deemed defendant, § 200 
Grand jury. 

Acts constituting denial of civil rights, J 96, p. 
085 

Denial of civil rights by state or local statutes, 
§ 95 

Grants, 

Application to state court for removal of action 
concerning land claimed under grants from 
different states, § 220 

Suit between citizens of same state claiming land 
under grants of different states, joinder of 
parties in removal, § 206 
Grounds of remand. Remand, generally, post 
Guardian ad litem or next friend, disregard of citi¬ 
zenship in determining removability, § 138, p. 
1008 

Guardian and ward, citizenship controlling in deters 
minipg removability, $ 138* p. 1008 


Habeas corpus. 

Effectuation of removal of suit or prosecution 
against federal officer, etc., as dependent on 
delivery of writ, § 231 

Issuance of writ on application for removal of 
suit or prosecution against federal officer, 
etc., § 232 

Removability of proceeding, § 30 
Habeas corpus cum causa, 

Issuance of writ on removal of prosecution against 
federal officer, etc., § 232 
Issuance of writ to effectuate removal, § 219 
Writ as causing record to be transmitted to fed¬ 
eral court, § 232 

Hearing, 

Application for removal for prejudice or local 
influence, § 228 

Dissolution by federal court of injunction grant¬ 
ed by state court, § 265 

Federal court’s authority to hear contempt pro¬ 
ceedings pending in state court at time of 
removal, § 258 

Motion for remand, determination by appellate 
court as to testimony on hearing of motion 
for remand, § 270 

Husband and wife, capacity to remove, § 190 
Immigration, alien’s suit against airline company to 
cancel bond given for release as not arising under 
immigration laws, § 46, p. 949, n. 97 
Impairment of right of removal, §§ 4, 5 
Improper parties, joinder in removal application, § 
211 

In rem, removability of proceeding in, § 12, p. 927 
Independent claims or causes of action. Separate 
and independent claims or causes of action, gen¬ 
erally, post 
Indians, 

Capacity of assistant United States district at¬ 
torney to remove suit to recover land by 
restricted member of Five Civilized Tribes, 
§ 190, p. 1056, n. 37 

Citizen or subject of foreign state, § 103 
Citizen within diverse citizenship provision, § 115 
Construction of federal statute authorizing re¬ 
moval and silent as to reexamination of re¬ 
mand order, § 308, p. 1155, n. 60 
Determination from pleading of removability of 
action by Indians, § 77, p. 972 
Disclaimer in reply after removal of case as 
ground for remand, § 281, p. 1136, n. 57 
Notice of petition for removal of suit wherein 
Indian is a party, § 217, p. 1083 
Right of removal for prejudice or local influence, 
§ 181 

Right of United States to appear in and remove 
suit to which Indian is a party, § 202 
Suits arising under federal laws relating to, § 
62 

Suits to whi^h Indian is a party wherein United 
States intervenes, § 104 

Indictment, , ^ ^ x 

Inclusion in transcript of record of state court 
on removal of prosecution, 1243 
New indictment in state court after Indictment 
is quashed by federal court, § 311 
Quashal after removal of prosecution as ground 
for remand, § 289 
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Indictment—Continued, 

Hemovabillty of prosecution against, 

Federal court oflicer as affected by, § 88 
Federal ofScers, etc., as affected by, § 84 

Indispensable parties, 

Affecting determination of diverse dtizensliip, §§ 
130-151, pp. 1000-1021 

Citizenship of indispensable party as affecting re¬ 
movability on ground of separable contro¬ 
versy, § 100 

Consideration on motion to r eman d, § 305, p. 
1160, n. T4 

Bemand where new parties inducted into suit 
after removal were indi^ensable, § 286 

Indorsement of filing of removal petition and bond 
in state court, § 218 
Infants, 

Capacity to remove, § 190 

Citizen within diverse citizenship provision, § 116 | 
Domicile, § 117 

Cha^ of domicile, § 118 

Injunction, 

Actions, 

'Arising under federal laws relating to pat¬ 
ents, copyrights or trade-marks, § 53 
Enjoin officers or agents of United States, § 
63 

Acts constituting denial of civil rights, § 96 
Amount or value in controversy, § 43 

Protection of property right by injunction, § 
41 

Appeal from order denying motion to remand 
and enjoining further proceeding in state 
court, § 309, p. 1167 

Continuance by federal court of injunction grant¬ 
ed by state court, § 265 

Dissolution by federal court of injunction grant¬ 
ed by state court, § 265 

Executor of deceased trustee as formal party 
to suit to enjoin foreclosure of trust deed, 

% 138, p. 1007 

Filing of bills and issues of order to show cause 
why injunction would not issue as institu¬ 
tion of suit for removal purposes, § 12, p. 
926, n. 27 

Grant of injunction by federal court after re¬ 
moval, § 265 

Operation and effect after removal of Injunction 
granted by state court, § 256 
Beal, necessary or nominal parties where coii)ora- 
tion is party to action, § 136 
Bemand of case partially unremovable because 
of prayer for injunction, § 276 
BmnovabiUty of. 

Information to enjoin violation of anti-trust 
law, § 13 

Injunction suit, § 16 

Suit arising under Labor BAlations Act, { 55, 
p. 966, n. 77 

Bestraining party to remove suit from proceeding 
farther in state court, § 238 
Beview of order of remand in subsequent suit 
to enjoin enforcement of state court’s judg¬ 
ment, § 809, p. 1156, n. 61 
Separable controversies, {167 


Injunction—Continued, 

Setting aside or dissolving order restraining fur¬ 
ther proceeding in state court in connection 
with remand, § 306 
State court against removal, § 5 
Vacation by remand of federal injunction against 
proceedings in state court, 5 298 
Validity of proceedings in state court after fed¬ 
eral injunction Incident to attempted removal 
of nonremovable cause, § 239 

Insolvent corporation’s capacity to remove, § 190 

Insurance, 

Action against non-resident Insurer and resident 
agent, § 147, p. 1018, n. 67 

Action on policy, amount or value in controversy, 

§ 39 

Insurer or insured as real, necessary or nominal 
parties in suit, § 140 

Betention by federal court of jurisdiction on re¬ 
moval of action against insurance company, 

§ 240, p. 1106, n. 43 

Separate and independent claim or cause or sep¬ 
arable controversies in action on polipy, $ 
167 

Intent to waive right of removal, § 6, pp. 919-922 

Interest, 

Effect on estimate or computation of jurisdic¬ 
tional amount, § 32 

Time when interest of parties must appear for 
removal for prejudice or local influence, § 
180 

Interlocutory orders, 

Federal court’s orders pending expiration of time 
for perfecting removal, § 248 
Beview of order denying motion to remand in 
connection with reviewable interlocutory or¬ 
der, § 309, p. 1167 

Internal revenue, suits arising under federal statute, 
§ 60 

International banking, time for removal of suits in¬ 
volving, i 187 

International financial operations, suits arising out 
of, § 69 

Interpleader, plaintiff as stakeholder or necessary 
party to action, § 137 

Intervention, 

Allegation as to diverse citizenship in intervener’s 
petition to state court for removal, § 215, p. 
1070 

Induction of new parties into suit after removal 
as ground for remand, § 286 
Bemovability on ground of diversity as affected 
by, § 149 

Bevival of right of intervention lapsed by fail¬ 
ure to timely remove, $ 182, p. 1048 
Bight of intervenor or applicant to intervene to 
remove on ground of separable controversy, § 
168 

Bight of intervmior to remove for prejudice or 
local influence, § 181 

Bight of removal of intervener or person denied 
right of intervention, § 202 

Intoxicating liquors, 

National Prohibition Act as revenue act, S 30 
Prohibition officers and agents as entitled to 
benefit of removal statute, $ 83 
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Irregularities In remoyal proceedings, 

Remand on ground of, § 277 
Waived by appearance in federal court, $ 252 
Waiver as ground for remand, $ 294c 
Issues of fact, 

Motions to remand, § 304, pp. 1145-1149 
Review on appeal involving denial of remand, § 
309, p. 1158 

Joinder, 

Admission of trutb of petition for removal for 
fraudulent joinder of defendant by failure to 
deny, § 304, p. 1145, n. 96 

Allegation in removal petition of fraudulent mis¬ 
joinder of parties as deemed traversed by 
motion to remand, § 304, p. 1146 
Burden of proof of fraudulent joinder of defend¬ 
ants, § 304, p. 1148 
Causes, 

Dismissal of cause of action for injunction 
as ground for remand in suit for less 
than jurisdictional amount and injunc¬ 
tion, § 284 

Effect on removability of action arising under 
Federal Employers’ Liability Act, § 20, 
p. 030, n. 93 

Reduction of amount in controversy in case 
of joinder of causes as .ground of re¬ 
mand, § 284 

Determination of fraudulent joinder of party on 
motion to remand, § 305^ p. 1152 
Evidence, 

Fraudulent Joinder of party, § 304, pp. 1148, 
1149 

Issue of fraudulent joinder on plea or answer 
to removal petition, § 304, p. 1147 
Fraudulent joinder of parties to prevent removal, 
allegation in petition to state court for re¬ 
moval, § 215, pp. 1071-1074 
Issue of fraudulent joinder on appeal Involving 
denial of remand, § 309, p. 1158 
New parties after removal as ground for r^and, 
§ 286 

Parties in removal, §§ 204-211, pp. 1063-1065 
Accounting against two or more defendants, 
separate and independent claim or sep¬ 
arable controversy, § 158 
Amendment of petition to state court for re¬ 
moval, S 215, p. 1076 

Amount or value in controversy in actions 
by or against multiple parties, § 36 
Condemnation proceedings against two or 
more defendants, separate and independ¬ 
ent or cause of separable contro¬ 
versies, § 160 

Determination of separable controversies from 
plaintiff’s pleading in absence of allega¬ 
tion of fraudulent joinder, § 156, p. 1032 
Diversity of dtizenship or allegiance^ §§ 208- 
211 

Nominal or formal, improper and un¬ 
known parties, § 211 

Party not served with process and not 
brought into court, § 210 
Suits in which aliens are parties, S 209 
Failure of defendant to join in removal peti¬ 
tion as ground for remand, { 277, p. 
1134, n. 39 


Joinder—Continued, 

Parties in removal—Continued, 

Fraudulent or sham joinder as affecting re¬ 
movability for diverse citizenship, § 147, 
pp. 1013-1017 

Good faith attached to plaintiff’s pleading 
In determining separate and independent 
claim or cause in absence of allegation 
of fraudulent joinder, § 156, p. 1031 
Improper Joinder as affecting removability 
for diverse citizenship or allegiance, §§ 
145-147. pp. 1011-1018 
Manner of effecting joinder, § 204 
Necessity for diversity as to all adverse 
parties, § 127 

Operation and effect of removal without join¬ 
der of defendants not served with proc¬ 
ess, § 240, p. 1106 
Prejudice or local influence, § 181 
Proceedings against persons denied rights se¬ 
cured by, or having defenses under, dvil 
rights laws, § 205 

Process, defendant not served with process, 
§ 204 

Recasting of pleadings in removed cause on 
ground of improper joinder, § 251 
Remand where one defendant is resident and 
there is no fraud in joinder, § 276 
Removability on ground of separable con¬ 
troversy as affected by joinder of party 
not entitled to removal, § 168 
Right of federal court oflSicer to remove action 
as affected by joinder, § 89 
Suits, 

Arising under federal Constitution, laws 
or treaties, § 207 

Between citizens of same state claiming 
land under grants of different states, 
$ 206 

Waiver of grounds for remand by joining in mak¬ 
ing up issues, § 294 

Joint and several bond for removal flled in state 
court,! 216, p. 1078 

Joint and several suits, separate and Independent 
claim or cause of separable controversy, ! 155, 
pp. 1028-1031 

Joint causes of action, 

Determination on motion to remand, § 305, p. 
1152 

Diverse citizenship or aRegiance^ §§ 145-147, pp. 
1011-1018 

Joinder of parties in removal, §§ 204-211, pp. 
1063-1065 

Pleading as affecting removability on ground of 
diversity, § 152, p. 1022 

Joint liability, operation and effect of removal of 
suit to enforce, § 240, p. 1106 

Joint-stock association, real, necessary or nominal 
pparties to action, § 136 

Joint stock land bank, place of citizenship, § 122 

Joint tort feasors, separate and independent claim 
or cause of action in action against, § 161, p. 
1034, n. 29 

Jones Act, remand of actions under act net within 
removal statutes^! 276, p. 1133, n. 28 
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Judges, 

Cost of remand as affected by trial judge’s death, 

§ 307 

Duty of judge of state court to file transcript 
of record in federal court, § 244 
Prejudice or influence affecting judge as ground, 

§ 174 

Presentment of removal petition and bond to 
state court judge in chambers, § 218 
Territorial limits of jurisdiction as affecting pow¬ 
er to decide application for remand, § 300 

Judgment or decree, 

Action in state court attacking federal court de¬ 
cree or judgment, § 73 

Costs, state court’s jurisdiction to render judg¬ 
ment after removal, § 238 
Creditor’s suit founded on judgment, remova¬ 
bility, § 23 

Effect after removal of judgments of state court 
before removal, § 254 
Motion to remand after judgment, § 302 
Petition to open judgment as removable on theory 
petition is tantamount to bill in equity, § 11, v 
p. 924, n. 10 

Power of state court to give effect to judgment 
while cause pending in federal court before 
remand, § 239 

Preventing removal by praying judgment or de¬ 
cree for sum less than jurisdictional amount, 

§ 28 

Eemand of action against resident defendants on 
ground of Judgment in favor of nonresident 
defendant, § 283 
Removed case, § 270 

Reopening by federal court of judgment of state 
court before removal, S 254 

Judicial bonds, actions on, § 72 

Judicial notice. 

Effect on removability on ground case arises xm- 
der federal Constitution, laws, etc., § 75 
Trial of issue on motion to remand $ 304, p. 1148 

Jurisdiction, 

Amendment of pleading after removal to state 
cause case within federal jurisdiction or de- 
, prive federal court of jurisdiction, § 2G3 
Answer raising question of jurisdiction where 
state court proceeds after removal, § 238 
Appearance in federal court as waiver of objec¬ 
tions to jurisdiction of state court, § 252 
Appeai^nce in record of facts necessary for fed¬ 
eral jurisdiction, § 212, p. 1065, n. 46 
Appellate court’s reversal of denial of remand 
where jurisdiction does not appear from rec¬ 
ord, § 309, p. 1158 

Attachment of federal jurisdiction on filing re¬ 
moval application in state court, § 222, p. 
1091 

Award of costs on remand to state court, § 307 
Burden of proof of federal jurisdiction, { 304, 
p. 1148 

Cessation of state court’s jurisdiction on appli¬ 
cation to such court for removal, § 222, p. 
1091 

Collateral attack on judgment of federal court 
> v^bh erroneously assumed the jurisdiction, 
8 270 - 


Jurisdiction—Continued, 

Oonclusiveness of ruling on motion to remand, § 
305, p. 1153 

Concurrent original jurisdiction of federal court 
with state court as essential to removability, 

§ 11, p. 925 

Counterclaim filed after removal as effecting de¬ 
termination of federal jurisdiction on re¬ 
moval, § 240, p. 1107 

Court’s remand on own motion of case removed 
by proceedings containing jurisdictional de¬ 
fect, § 299 

Cure of defect in federal jurisdiction by cross 
bill or cross complaint, § 264 
Defendants invoking jurisdiction of state court 
as defendants who may remove, $ 192 
Denial of remand where federal court has juris¬ 
diction of parties and subject matter, § 275 
Derivative jurisdiction of federal court on re¬ 
moval of cause, § 27 
Determination, 

Court of own jurisdiction in considering re¬ 
mand on own motion, § 299 
Federal jurisdiction on motion to remand, § 
305, pp. 1149,1150 

State court on removal petition whether 
court’s jurisdiction had terminated, § 221, 
p. 1085 

Discretion to determine forum having Jurisdic¬ 
tion of proceeding to recover on attachment 
bond filed in state court, § 255, p. 1118, n. 14 
Dismissal of removed action because federal ju¬ 
risdiction is lacking or has ceased to exist, § 
266, p. 1124 

Diverse citizenship or allegiance, generally, ante 
Divestiture of, 

Federal court with jurisdiction on removal, § 
240, pp. 1105-1107 
State court’s jurisdiction. 

Attempted removal of cause not remova¬ 
ble, § 239 

Removal of cause, § 238 
Revocation of remand, § 314 

Evidence on issue as to jurisdictional fact when 
removal petition is challenged, § 304, p. 1147 
Exercise by federal court on removal as original 
and not appellate jurisdiction, § 247 
Filing of transcript of record of state court un¬ 
necessary for federal jurisdiction to attach, 
i 242 

Finality of determination of matter of fact in 
passing on jurisdiction before trial in re¬ 
moved case, § 269, p. 1127 

Finding on issue of fact as to federal jurisdic¬ 
tion in removed case, § 304, p. 1147 
Judgment for costs in state court after removal, 
- §238 

Legislative design to contract federal jurisdiction, 
§ 1, p. 917, n. 2 

Limitation of state court’s jurisdiction to amount 
less than statutory minimum as affecting re¬ 
movability, § 29, p. 940 

Moti<m for vacation by federal court of attach¬ 
ment issued in state court, § 255 
Order of remand as refusal by federal court to 
entertain jurisdiction, § 298 


1318 



INDEX TO REMOVAL OP CAUSES 


J nrisdirtlon—Gontinned, 

Original jurisdiction, removability as dependent 
on original jurisdiction of federal courts. I§ 
11,45 

Ouster of federal jurisdiction by amendment of 
pleadings after removal, § 263 
Persons who may move for remand for lack of 
jurisdiction, § 301 

Plaintiff’s attempted dismissal or discontinuance 
Ineffectual where federal court without juris¬ 
diction at time of removal, § 266, p. 1126 
Plea or answer to raise issue of fact as to fed¬ 
eral jurisdiction, § 304, p. 1146 
Presumption on appeal in removed case that fed¬ 
eral jurisdiction was rightfully retained and 
exercised, § 270 

Iteacquisition or reinvestment of state court’s ju¬ 
risdiction on remand, § 312 
Recognition by federal court after removal of ju¬ 
risdiction of case by state court, § 253 
Record on appeal from judgment in removed case 
to show, § 270 

Relation back to federal jurisdiction to time 
state court acquired jurisdiction, § 247 
Relief gi*anted by federal court in removed case 
as dependent on jurisdiction, § 269, p. 1127 
Remand of matters not within original jurisdic¬ 
tion after removal under independent claim or 
cause statute, § 164, pp. 1023-1025 
Removability, 

Dependent on original jurisdiction of federal 
courts, § 11 

Proceeding in rem as affected by jurisdic¬ 
tion of res, § 12, p. 927 

Removal, or filing petition for removal as waiver 
of objection to jurisdiction of state court, § 
252 

Resolution of doubts as to jurisdiction in passing 
on motion to remand, § 305, pp. 1152, 1153 
Restriction of federal jurisdiction by removal of 
statutes, § 2 

Retaking of jurisdiction by state court after re¬ 
moval of case, § 238 
Retention of jurisdiction by, 

Federal court as affected by amendment of 
pleadings after removal, § 263 
State court as to resident defendant on re¬ 
moval of case, S 222, p. 1091, n. 72 
Reversal on review of judgment in removed case 
if record shows lack of federal jurisdiction, $ 
270 

Review by federal court of order remanding cause, 
§ 309, p. 1156 

Second action on same cause In state court after 
action removed to federal court, § 238 
State court, 

Action on application as effecting federal ju¬ 
risdiction, § 223, pp. 1092, 1093 
Without jurisdiction, effect on removability, § 
27, pp. 935-937 

Statute barring appeal from order remanding 
cause as not foreclosing jurisdictional qlies- 
tion, S 309, p. 1156, n. 61 

Suits arising under Oonstitution, laws and treaties 
of the United States, §§ 45-77, pp. 948-972 
•Suspension of state court’s jurisdiction attempted 
removal of nonremovable cause, $ 239 


Jurisdictlon—Continued, 

Termination of federal jurisdiction cm remand, § 
298 

Territorial limits of jurisdiction as affecting pow¬ 
er to decide application for remand, § ^ 
Transfer from state to federal court by giving no¬ 
tice of retention to remove, § 222, p. 1092 
Treated jurisdiction as motion to remand and 
vice versa, § 300 

Validity of federal jurisdiction where state court’s 
jurisdiction was acquired by attachment, § 
255 

Waiver of, 

Jurisdictional ground for remand, f 294 
Want of state court’s jurisdiction after re¬ 
moval petition, § 222, p. 1091, n. 72 
Want of jurisdiction as ground of remand. Re¬ 
mand, generally, post 
Want of jurisdiction in state court. 

Determine whether case is removable, S 224 
Entertain coimterclaim as precluding remand, 
§274 

Ground of removal, § 2 

"Withdrawal of application for removal as restor¬ 
ing state court’s jurisdiction, § 238 

Jurisdictional amount. Amount or value in controver¬ 
sy, generally, ante 

Jury, 

Acts constituting denial of civil rights, § 96, p. 986 
Denial of civil rights by particular state or local 
statute, § 95 

Direction of verdict in removed criminal case^ § 
269, p. 1128 

Prejudice or influence affecting Jury as ground, § 
174 

Removal before final hearing, § 188 
Trial in removed case, § 269, p. 1127 

Issue of fact on plea or answer to removal 
petition, § 304, p. 1147 

Justice of the peace, removability of action instituted 
before, § 12, p. 926 

Justification of sureties on removal bond filed in state 
court, § 216, p. 1079 

Labor Relations Act, suit as removable as arising un¬ 
der federal commerce law, § S5, p. 956, n. 77 

Landlord and tenant. 

Joinder of lessor and lessee or receiver of lessee 
as defendants, § 147, p. 1018 
Real, necessary or nominal parties to action, § 139 
Separable controversies in. 

Action founded on negligence of lessor and 
lessee, § 161, p. 1086, n. 35 
Condonation proceedings, § 160 

Law governing proceedings In, and deposition of, 
cause after removal, § 247, pp. 1110-1112 

Law of case, denial of prior motion to remand on 
second motion, § 303 

Law side of court, proceeding on law side after re¬ 
moval of cause, § 260 

Leases, action against national bank for receiver’s 
breach of lease, § 69, p. 963, n. 65 

Xieave to file transcript of record of state court after 
statutory time, § 245 

LegibiUty of transcript of record of state court, § 243 

Legislative committee, statute concerning testimony 
before committee as denial of civil rights, § 95 
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Liability of sureties on bond given or taken in state 
court on removal, § 255 

Liability on removal bond given in state court, § 216, 

p. 1081 

Liens, 

Amount in dispute in foreclosure suit, § 42 
Bill to enforce lien of attachment as removable, $ 
23 

Separate and independent claim or cause or sep¬ 
arable controversies in foreclosure suit, § 164 
Limitations of actions, disregard of party against 
whom limitations has run in determining diverse 
citizenship, § 130 

Limited partnership, place of citizenship, § 125 
Liquidating agent, actions by or against liquidating 
agent of national bank, § 65 
Litigation, 

Prejudice or local influence relating to subject 
matter of litigation, § 174 
Suits involving litigation in federal courts as 
arising under federal Obnstitution or laws, § 
73 

Litigation in federal court, 

Absence of right to litigate in federal court after 
remand, § 298 

Determination from pleading of removability as 
suit involving, etc., § 77, p. 972 
Waiver of irregularities in removal procedure, § 
252 

Local improvement, who deemed defendant in proceed¬ 
ing to assess benefits and damages, § 195 
Local influence. Prejudice or local influence, general¬ 
ly, post 

Lunacy inquisition, removability, § 30 
Mail, time for removal petition as to nonresident mo¬ 
torists mailed notice of service of process, § 182, 
p. 1046 
Mandamus, 

Remedy of motion to remand as precluding man¬ 
damus to compel remand, § 300 
Removability of action for mandamus, J 15 
Separable controversies, § 167 
Marriage, change of citizenship by marriage to alien, 
§118 

Married woman’s right to sue for injuries in own 
name not lost by removal of action, § 247, p. 1111, 
n.10 

Master and servant, 

Averments in petition to state court for removal 
as to fraudulent joinder of parties, § 215, p. 
1073 

Sparable controversy in action against master 
and servant for negligence, § 161, pp. 1035- 
103d 

Matter in dispute. 

Amount or value in controversy, generally, ante 
Defined, § 29, p. 940, n. 79 

Merger as affecting place of citizenship of corpora¬ 
tions, § 121 
Military service, 

Application for removal of suit or prosecution 
against person in, § 234 

Citizenship of member of armed forces though 
temporarily resident outside state, § 117, p. 
992, XL 83 

Right of removal of action or prosecution against 
persons in, § 91 


Mining, 

Cases arising under federal Constitution, laws or 
treaty, § 54 

Determination from pleadings of removability as 
suit arising under federal Constitution, laws, 
etc., § 77, p. 970 

Mistake, reduction of amount in controversy after 
removal as not requiring remand in absence of 
mistake, § 284 

Modification by federal court of orders or decisions of 
state court made before removal, § 254 

Monopolies, 

Actions, 

Arising under federal anti-trust statutes, § 56 
Recover penalties under state anti-monopoly 
statute, § 56 

Jurisdiction of state court of conspiracy action 
wherein anti-trust law violations were al¬ 
leged, § 27, p. 937, n. 55 

Jurisdictional amount as governed by aggregate of 
claims in all counts, § 29, p. 939, n. 77. 
Removability of information to enjoin violation 
of, §13 

Mortgages, 

Action to set aside fraudulent assignment of mort¬ 
gage to national bank, § 69, p. 964, n. 70 
Alignment of parties in suit involving mortgage’s 
validity to determine diverse citizenship, § 129 
Amount in dispute in foreclosure suit, § 42 
Mortgagor or mortgagee as real, necessary or nom¬ 
inal party in suit, § 142 

Removability of proceeding to have order author¬ 
izing guardian to mortgage land set aside and 
mortgage cancelled, § 12, p. 926, n. 31 
Separable controversy in suit to, 

Cancel mortgage, § 163 
Foreclose, § 164 

Quiet title to land or recover possession of 
property, § 162 

Separate and independent claim or cause of ac¬ 
tion in suit to, 

Cancel mortgage, § 163 
Foreclose, § 164 

Motions, 

Abatement or dissolution by federal court of at¬ 
tachment Issued by state court before re¬ 
moval, § 255 

Amendment of motion to remand, § 300 
Appeal from refusal of motion to set aside or 
correct verdict in removed case, § 270 
Determination by appellate court as to testimony 
before lower court on hearing of motion for 
remand, § 270 

Discharge by federal court of receiver appointed 
by state court before removal, § 257 
Dismiss appeal from order of remand, § 309, p. 
1157 

Dismissal or discontinuance of cause after re¬ 
moval, § 266, pp. 1123-1126 
Dissolution by federal court of injunction grant¬ 
ed by state court, § 265 

'lEffect after removal of motions pending in state 
court on removal, § 260 

Bvidence on issues of fact on motion to remand, § 
304, pp. 1147-1149 

Grant or denial of motion to remand, § 305, pp. 
1152,1153 
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Motions—Continued, 

Hearing and determination of motion to remand, 
§ 305, pp. 1149-1153 

Issues of fact on motion to remand, S 304, pp. 
1145-1149 

Leave to amend declaration as warranting find¬ 
ing amount involved is less than jurisdictional 
amount, § 304, p. 1146 

Operation and effect of allowance of motion to 
remand, § 208 

Persons or parties who may move for remand, § 
301 

Plaintiff’s motion for dismissal after removal, § 
266, pp. 1125,1126 

Precedence of motion to remand, § 306, p. 1153 
Pi*csiimptions in passing on motion to remand, § 
305 

Remand on motion, §| 300-307, pp. 1143-1155 
Extension of time for pleading by motion to 
remand, § 24D, p. 1113 
Federal court on own motion, § 299 
Raising necessity of repleader in removed 
cause by motion to remand, § 251 
Renewal in federal court of motion made and de¬ 
nied in state court, § 260 
Prior to removal, § 254 
Repleader in removed cause, $ 251 
Report by referee on evidence before removal as 
before federal court for consideration, § 260 
Revoke order of removal as obviating motion to 
remand, § 300 

Second motion to remand, § 303 
Setting by federal court of order made by state 
court before removal, § 254 
Time of motion to remand, second motion to re¬ 
mand, § 303 

Waiver of right to move to remand, § 294 
Motive or purpose of, 

Assigning cause of action to citizen of state of 
which defendant is citizen, § 151 
Joinder of defendant whose presence prevents re¬ 
moval, § 14T, p. 1012 
Municipal corporation, 

Allegation as to citizenship of, in petition to state 
court for removal, $ 215, p. 1071 
Amount or value in controversy in suit to re¬ 
strain municipality, § 43 
Citizen of state, § 110 

Place of citizenship of, § 119, p. 994, n. 25 
Municipal law, case under municipal law of territo¬ 
ries ceded to United States as arising under law 
of United States, § 46, p. 951 
National banking associations, place of citizenship, § 
122 

National banks. 

Actions by or against, § 69 

City’s right to assess bank’s surplus, $ 60 
Officers and directors, § 69 
Receivers for, or agents for stockholders of, 
such bank, § 65 

Determination from pleading of removability of 
suit by or against, § 77, p. 972 
Disregard of receiver’s citizenship in suit against 
bank, § 138, p. 1008 

Intervention by receiver as affecting removal on 
ground of diversity, § 149 


National banks—Continued, 

Joinder of parties in receiver’s petition for re¬ 
moval, § 207, p. 1064, n. 32 
Right of removal by bank receiver substituted as 
a party, § 203, p. 1062, n. 18 

Natural person’s citizenship and place of citizenship, 
etc., §§ 117, 118, pp. 992-994 
Nature of. 

Causes removable, {§ 9-27, pp. 923-937 
Right, §§ 2,3 

Navigable waters, actions arising under federal Con¬ 
stitution or laws, § 59 
Necessary parties, 

Affecting determination of diverse citizenship, §§ 
130-151, pp. 1000-1021 
Joinder of parties in removal, § 204 
Persons who could remove for prejudice or local 
Influence, § 181 

Necessity, diverse citizenship as essential to removal 
for prejudice or local influence, § 178 
Necessity of remand, §§ 273-297, pp. 1131-1141 
Negligence, 

Concurrent negligence^ 

Joinder of resident defendant as affecting re¬ 
movability where charge of concurrent 
negligence is a brutum fulmen, § 147, p. 
1013 

Resident and non-resident defendants’ negli¬ 
gence as basis of alleged joint liability, 
§ 147, p. 1011, n. 83 

Separate and independent claim or cause or 
separable controversies in action founded 
on, § 161, pp. 1034r-1036 

Determination of sufficiency of allegations of 
negligence on motion to remand, § 305, p. 
1150, n. 70 

Determination on motion to remand whether al¬ 
legations of negligence are basis or color¬ 
able^ § 305, p. 1152, n. 4 

Joint negligence, separate and independent claim 
or cause or separable controversies in action 
founded on, § 161, pp. 1034r-1036 
Separate and Independent claim or cause or sep¬ 
arable controversies in action for damages 
for, § 161, pp. 1034r-1036 

Severance of cause for joint negligence and re- 
xnand in part, § 295 

Written demand for jury trial in removed negli¬ 
gence case, i 269, p. 1127, n. 38 

Negroes, 

Exclusion from grand or petit Jury as denial of 
civil rights permitting removal, § 95 
Rejection as jurors as basis of removal, § 96 
Right to benefit of statute for removal for denial 
of civil rights, etc., § 97 

Next friend or guardian ad litem, removal by infant 
through next friend or guardian ad litem, § 190 
Next of kin, real, necessary or nominal parties to ac¬ 
tion, § 138, pp. 1007,1008 
Nominal parties. 

Diverse citizenship or allegiance^ §§ 130-151, pp. 
1000-1021, § 211 

Joinder of parties in removal, | 204 
Nominal plaintiffs, who deemed defendant in proceed¬ 
ing to assess benefits and damages from local 
improvement, § 195 

Nonjudicial proceeding, removability, $ 12, p. 926 
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Nonresidence. Residence, generally, post 

Notice, 

Application for removal because of prejudice or 
local Influence, § 226 

Petition and bond for removal filed in state court, 

§ 217, pp. 1081-1083 

Petition for removal of suit wherein Indian Is a 
party, § 217, p. 1083 

Plaintiffs right to dismissal by filing notice before 
answer is filed, § 26G, pp. 1123, 1126. 

Remand on ground notice of filing of removal peti¬ 
tion was given on day of filing, § 277 
Removal on application to federal court, § 224 
Reservice or refiling of notice after removal, § 

262 

Service or perfection of notices in federal court 
after removal, §§ 261,262 

Transfer of jurisdiction by giving notice of inten¬ 
tion to remove, § 222, p. 1092 

Oath, taking oath of allegiance to foreign sovereign as 
change of allegiance, § 118 

Objections, 

Consideration of objections filed by plaintiff in 
determining removal application, § 221, p. 
1086, n. 24 

Defendant who has prevailed on motion to quash 
service of process without standing to object 
to remand, § 273 

Failure to object to removal proceedings as waiv¬ 
er of ground for remand, § 294 
Party objecting to trial by state court after or¬ 
der of removal, J 239, p. 1105, n. 19 
Petition to state court for removal, $ 215, p. 1069 
Removal bond filed in state court, { 216, pp. 1079, 
1080 

Waiver of objections to jurisdiction or service of 
process of state court by removal or filing 
petition for removal, $ 252 

Obstruction of navigable stream, 

Action arising under federal Constitution or law, 

§ 59 

Determination from pleading of removability as 
case arising under federal Constitution, laws, 
etc., 177, pp. 970,971 

Officers, 

Action on official bond as arising under federal 
law, S 72 

Actions against officers of national bank, § 69 
Actions and prosecutions against certain officers 
or person acting or claiming under such of¬ 
ficers, §§ 78-91, pp. 972-982 
Citizenship of officers representing United States, 
f 108 

Corporate officers as real, necessary or formal 
parties to action, § 135 

Determination from pleading of removability of 
actions against officers of corporations organ¬ 
ized under federal laws, § 77, p. 971 
Federal officers, ante 

Joint-stock association officers as real, necessary 
or nominal parties, § 136 

National banks, detennination from pleading of 
removability of action wherein bank officers 
, are parties, § 77, p. 972 

Nominal or necessary parties to action wherein 
office r of political subdivision is party, $ 134 
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Officers—Continued, 

Severance of cause against federal officer and lay 
co-defendant and remand in part, § 295 
State prosecuting officer as prosecutor in removed 
criminal case, $ 269, p. 1128 

Omissions, 

Cure of omissions in bond filed in state court by 
amendment, § 216, p. 1080 
Petition to state court for removal, § 215, p. 1068. 
Remand on ground of omission from transcript of 
record of state court, § 277 
Transcript of record of state court, $ 243 

Operation and effect, 

Abandonment of appeal from Interlocutory or¬ 
ders by removal, § 241 

Abatement of suit by party’s death as affecting 
motion to remand, § 302 

Acts of state court before removal, effect on re¬ 
moval, §§ 253-260, pp. 1116-1120 
Amended complaint as effecting right to jury trial 
in removed case, § 269, p. 1127 
Amendment of pleading, motion, etc., as effecting 
time for removal petition, § 186 
Appealing from ruling on application to restrain 
further proceedings in state court as affecting 
right of right to remand, § 273 
Attachments levied or effected in state court, ef¬ 
fect after removal, § 255 

Bonds given or taken in state court, effect after 
removal, { 255 

Consolidation of removed case with pending suit 
as affecting remand, § 273 
Counter-claim as affecting, 

Defendant’s right of removal, § 193 
Dismissal of action on plaintiff’s motion, § 

266, p. 1126 

Cross complaint by defendant against codefend¬ 
ant as effect!^ latter’s right to remove, § 
193 

IDedsions of state court before removal, effect aft¬ 
er removal, § 254 

Depositions taken before removal as evidence in 
federal court, § 259 

Existence of ground for removal different from 
that assigned in removal petition as affecting 
remand, § 276 

Findings of federal court made pending remand 
for want of Jurisdiction, $ 313 
Injunction granted by state before removal, $ 250 
Motions pending in state court at time of removal, 
§250 
Orders of, 

Federal court pending remand for want of 
Jurisdiction, § 313 

State court appointing receiver, effect after 
removal, § 267 

State court before removal, effect after re¬ 
moval, § 254 

Pendency in state court of contempt proceedings 
as affecting removal of cause, § 258 
Pendency of several actions as affecting remand, 
§ 274 

Pleadings filed in federal court i)endlng remand 
for want of jurisdiction, § 313 
Proceedings in state court before removal, effect 
on removal, §§ 263-260, pp. 1116-1120 
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Oiwration and effect—Ck)ntin'aedy 
demand, § 298 

Revocation of order of remand, § 314 
Removal, §§ 237-241, pp. 1102-1107 
Security given or taken in state court, effect aft¬ 
er removal, § 255 

'Sequestrations levied or effected in state court, 
effect after removal, § 255 
Statutes concerning Jurisdiction of non-residents 
as affected by removal for diverse citizen¬ 
ship, § 101 

Statutory provision for removal of suits and 
prosecutions against federal officer or agency, 
etc., § 79 

Territorial limits of Jurisdiction as affecting pow¬ 
er to decide application for remand, § 300 
Opium, statute prohibiting importation as revenue 
law, § 80 
Orders, 

Abandonment of appeal from interlocutory orders 
by removal, § 241 

Attachment and garnishment orders by federal 
court after removal, § 247 
Bill of exceptions to be treated as exceptions pen¬ 
dente lite in event of remand by federal court, 
§ 239, p. 1105, n. 19 

Continuance by federal court of injunction grant¬ 
ed by state court, § 265 
Costs on remand, § 307 

Dismissal or discontinuance of cause after re¬ 
moval, § 266, pp. 1123-1126. 

Effect after removal of orders of state court be¬ 
fore removal, § 254 

Effectuation of removal of suit or prosecution 
against federal officer, etc., $ 231 
Enforcement by federal court of state court’s or¬ 
der in contempt proceedings before removal, 
§258 

Grant of injunction by federal court after re¬ 
moval, § 265 

Invalidity of orders by federal court where right 
of removal is non-existent, § 240, p. 1107 
Modification or setting aside by federal court of 
order of state court made before removal, | 
254 

Motion to revoke order of removal as obviat¬ 
ing need of motion to remand, § 300 
Obtaining from federal court order authorizing 
mode of service made in state court, § 262 
Operation and effect of. 

Federal court’s orders made pending remand 
for want of Jurisdiction, § 313 
Order of remand, § 298 

Provisional or interlocutory orders by federal 
court pending expiration of time for perfect¬ 
ing removal, § 248 

Remand of case by federal court on own motion, § 
299 

Remand on ground of appeal from order of re¬ 
moval, § 285 
Remand order, § 306 

Operation and effect, § 298 
Revocation, § 314 

Removal of cause for prejudice or local influence, 
§229 

Review of order remanding or refusing to remand, 
§§ 308-310, pp. 1165-1158 


Ordera—Continued, 

Setting aside or dissolving orders restraining fur¬ 
ther proceeding in state court in connection 
with remand, § 306 
State court, 

Granting or refusing removal application, § 
223, pp. 1092-1094 

Order after removal as coram non Judice and 
void, § 238 

Order appointing receiver as surviving re¬ 
moval of cause, § 257 

Vacating or setting aside order of remand, § 306 
Original Jurisdiction, removability as d^endent on 
original Jurisdiction of federal courts, §§ 11, 45 
Original papers or certified copies in state court’s 
proceeding to be filed in federal court, § 243 
Other actions or proceedings removable, § 25, pp. 932- 
935 

Parol testimony on issues on plea or answer to re¬ 
moval petition or motion to remand, § 304^ pp. 
1147, 1148 
Parties, 

Added parties, 

Joinder of additional parties after removal as 
ground for remand, § 286 
Right to remove, § 203 

Prejudice or local influence, § 181 
Adverse parties, necessity for diversity as to all 
such parties, § 127 
Alien as party to suit, § 103 
Arrangement or alignment in. 

Determining diverse citizenship, § 129 
Determining removability for prejudice or lo¬ 
cal influence, § 179 

Pleadings affecting removal on ground of 
diversity, § 162, p. 1022 

Bond for removal filed in state court, § 216, p. 
1078 

Character of parties, §§ 101-153, pp. 986-1023 
Citizenship of parties as affecting removability on 
ground of separable controversy, § 169 
Consent or agreement of parties as authorizing 
remand, 8 293 

Considered in determining diverse citizenship, §§ 
12^151, pp. 997-1021 
Defendants, generally, ante 
Designation of parties in pleading as affecting re¬ 
movability on ground of diversity, § 152, p. 
1022 

Diverse citizenship or allegiance, generally, ante 
Entitled to benefit of statute for removal for de¬ 
nial of civil rights, etc., § 97 
Formal or nominal parties as affecting determina¬ 
tion of diverse citizenship, §§ 130-151, pp. 
1000-1021 

Improper inclusion or Joinder of parties as af¬ 
fecting removability for diverse citizenship 
or aRegiance, §§ 146-147, pp. 1011-1018 
Indians, notice of petition for removal of suit 
wherein Indian is a party, 8 217, p. 1083 
Joinder of parties in rmoval. Joinder, ante 
Jurisdiction of federal court on removal of pro¬ 
ceedings wherein state court had no Jurisdic¬ 
tion of parties, § 27, p. 936 
Plaintiffs, generally, post 

Beal parties as affecting determination of diverse 
citizenship, §§ 130-161, pp. 1000-1021 
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Parties—Oontimied, 

Realignment of parties in determining person or 
party who may remove, §§ 192-200, pp. 1057— 
1069 

Residence of parties as affecting removability on 
ground of separable controversy, § 169 
Same side of controversy, diversity between, § 
128 

Time when requisites as to citizenship and in¬ 
terest must appear for removal for prejudice 
or local influence^ § 180 
United States, 

Removability for diverse citizenship of suit 
to which United States is party, § 104 
Removability of suit when United States is a 
party, § 45 

Who may move for remand, § 301 
Who may remove. Persons or parties who may 
remove, generally, post 

Who should file transcript of record and proceed¬ 
ings in state court, § 244 

Partition, realignment of parties to permit removal 
for diverse citizenship, § 129 
Partnership, 

Citizen within diverse citizenship provision, § 113 
Place of citizenship, § 125 

Suit by or against partnership as one between 
diverse citizens, § 102 I 

Party liable for costs when cause is remanded, § 307 
Patent laws of United States, cases arising under, § 53 
Patents, suit arises under patent laws, § 77, pp. 969, 
970 

Pecuniary estimation or determination of amount or 
value in controversy, § 30 
Penalties, 

Bond for removal filed in state court, § 216, pp. 
107a 1079 

Inclusion in computation of amount or value in 
controversy, § 33 

Monopolies, suit to recover penalties under state 
anti-monopoly statute, § 66 
Removal bond filed in state court, f 216, p. 1081 
'Suit by .state to recover penalties as arising un¬ 
der federal revenue or tax laws, § 60 

Pendency of several actions as affecting remand, § 
274 

Personal injuries, actions for injuries against director 
general of railroads or designated agent, S 64 
Persons, 

By whom transcript of record and proceedings of 
state court should be filed, § 244 
Considered in determining diverse citizenship, §§ 
126-151, pp. 007-1021 

Entitled to benefit of statute for removal for 
denial of, or inability to enforce, civil rights, 

§ 97 

Indispensable parties, § 130 
Persons or parties who may remove, §§ 189-211, pp. 
1056-1065 
Added party, § 203 

Aliens, residence or nonresidence of defendant in 
suit wherein alien is party, § 201, p. 1061 
Capacity, § 100 

Citizenship of defendant, § 201, pp. 1059-1061 
Civil action or criminal prosecution, ofilcers of 
courts of United States, § 89 


Persons or parties who may remove—Continued, 

Claimant against assignee for benefit of creditors 
as plaintiff or defendant, § 199 
Condemnation proceeding, § 194 
Conflicting claims for use of water, proceeding to 
determine, § 198 

Corporation’s capacity to remove, § 190 
Counter-claim, 

Affecting defendant’s right of removal, § 193 
Right of removal by new party added by coun¬ 
ter-claim, § 203 

Transforming plaintiff into defendant, § 193 
Cross bill or cross complaint, 

Putting plaintiff in position of defendant, § 
193 

Right of removal of new party brought in 
by cross hill or cross complaint, § 203 

Cross complaint by defendant against codefendant 
as effecting latter’s right of removal, § 193 
Garnishee proceeding, § 200 
Ground of prejudice or local influence, § 181 
Husband and wife, § 190 

Intervener or person denied right of intervention, 
§202 

Joinder of parties in removal Joinder, ante 
Land claimed under grants from different states, 
suits involving, § 100 

Local improvement, proceeding to assess benefits 
and damages, § 195 

Manner of effecting joinder of parties in removal, 

§ 204 

Plaintiff or defendant; § 191 
Political entity, proceeding to- enforce claim 
against, § 196 
Probate proceeding, § 197 
Process, 

Joinder of defendant not served with process, 
§ 204 

Joinder of removal of party not served with 
process, § 210 

Residence or nonresidence of defendants, § 201, pp. 
1069-1061 

Joinder of nonresident defendant In removal 
petition, § 208, p. 1064, n. 36 

Separate and independent claim or cause of ac¬ 
tion or separable controversies as ground, § 
168 

United States, § 190 

Who is defendant, §§ 192-200, pp. 1057-1059 

I Persons who may move for remand, § 301 
Persons within, or entitled to benefit of, statute for 
removal of suits and prosecutions against fed¬ 
eral ofiicers, etc., § 83 

Petition for removal, §§ 212-234, pp. 1066-1101 

Allegations of removal petition taken as true on 
motion to remand, § 303, p. 1149 
Amendment of petition for removal in connection 
with application to remand, § 300 
Burden of proof where removal petition denied 
or put in issue, § 304, p. 1148 
Certiorari to compel return to federal court of 
record of state court, § 246 
Pefendant’s failure to join in petition as ground 
for remand, § 277, p. 1134, n. 39 
Denial In motion to remand as traverse of re¬ 
moval petition, $ $04, p. 1146 
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Petition for removal—Continued, 

Determination of sufficiency of removal jpetition 
on motion to remand, § 306 
Evidence on issues of fact on motion to remand, § 
304, pp. 1147-1149 

Existence of ground for removal different from 
assigned ground as affecting remand, § 276 
Piling removal petition in federal court, § 224 
Issues of fact on removal petition raised by mo¬ 
tion to remand, § 304, pp. 1145-1149 
Notice of petition for removal fQed in state court, 

§ 217, pp. 1081-1083 

Presentment and filing of removal petition in 
state court, § 218 

Presentment of petition for removal for preju¬ 
dice or local infiuence, § 227 
Presumption removal petition was timely filed in 
passing on motion to remand, § 305, p. 1152 
Time for, §§ 182-188, pp. 1045-1055 
Time of filing plea or answer to removal petition, 

§ 304, p. 1146 

Trial of issue of fact on plea or answer to removal 
petition, § 304, pp. 1146,1147 
Who is a defendant who may petition for removal, 

§§ 192-200, pp. 1057-1059 

Petition to state court for removal. 

Suits arising under federal Constitution, laws or 
treaties or involving diverse citizenship, § 215, 
pp. 1066-1077 

Suits or prosecutions against persons asserting or 
relying on civil rights laws, § 219 

Place, filing removal petition and bond in state court, 

§ 218 

Place of citizenship, allegations of plaintilTs pleading 
as affecting removability on ground of diversity, 

§ 152, p. 1022 

Plaintiffs, 

Citizenship of plaintiff as affecting removability 
for prejudice or local influence, § 179 
Claim of plaintiff as determining removability as , 
suit arising under federal Constitution, laws, 
etc., § 49 

Claimant against assignee for benefit of creditors, 
§199 

Commencement of new suit in state court after * 
discontinuance, dismissal, etc., in federal 
court, § 311 

Conflict of laws as to status as party for removal 
purposes, § 126 

Costs allowed on remand of cause, liability, § 307 
Counter-claim as transforming plaintiff into de¬ 
fendant, § 193 

Cross bill or cross complaint as putting plaintiff 
in position of defendant, § 193 
Diverse citizenship or allegiance, generally, ante 
Estoppel to deny leave had been obtained to file 
amended complaint bringing case within re¬ 
moval statutes, § 294 

Fictitious action by formal plaintiff against resi¬ 
dent defendant and non-resident defendant, § 
146 

Improper joinder of plaintiffs as affecting re¬ 
movability for diverse citizenship, § 146 
Motion of plaintiff for dismissal after removal, f 
266, pp. 1125,1126 


Plaintiffs—Continued, 

Non-citizenship and non-residence in state where¬ 
in suit brought as affecting removability for 
diverse citizenship, § 102 

Parties on same side of controversy, diversity be¬ 
tween, § 128 

Persons or parties who may remove, § 191 
Ground of separate and independent claim or 
cause of action or separable controver¬ 
sies, § 168 

Realignment of parties in determining person or 
party entitled to remove, §§ 192-200, pp. 1057- 
1059 

Residence of plaintiff as affecting federal court to 
which cause may be removed, § 235 
Security for costs in removed case, § 272 
Separable controversies, generally, post 
Separate and independent claims or causes of ac¬ 
tion, generally, post 

Plea, 

Evidence on issue of fact on plea to removal peti¬ 
tion, § 304, pp. 1147-1149 
Petition for removal, § 304, pp. 1146,1147 
Time of filing plea to removal petition, § 304, p. 
1146 

Trial of issue of fact on plea to removal 'peti¬ 
tion, § 304, pp. 1146,1147 
Plea in abatement, 

Direction for filing plea in considering remand on 
court’s own motion, § 299 
Time of filing in removal cases, § 304^ p. 1146 
Plea to jurisdiction. 

Allegations on which removal was effected as put 
in issue by plea, § 304, p. 1146 
Treating plea to jurisdiction as motion, to remand 
and vice versa, § 300 
Pleading, 

Ad damnum averments in action for damages as 
controlling as to federal jurisdictional amount, 
§40 

Allegations, 

Considered on motion to remand, § 305, pp. 
1151, 1152 

Plaintiff’s pleading taken as true on motion 
to remand, § 305, p. 1151 
Separate acts in cause of action as creating 
separable controversy, § 155, p. 1026, n. 
52 

Single wrong against several defendants as 
creating separate and independent claim 
or cause, § 155, p. 1028 
Amendment, ante 
Answer, generally, ante 

Oonclusiveness of value alleged by plaintiff’s plead¬ 
ings, § 29, p. 9^ 

Contents of transcript of record of state court, § 
243 

Counterclaim or set-off after removal of cause^ § 
264 

Curtailment of time for removal by curtailment 
of time to plead, § 185 

Default in pleading as affecting determination of 
removability, § 131 

Defendant’s du^ to plead while cause pending in 
federal court before remand, § 239 
Defenses apparent in plaintiff’s pleading so as to 
reduce it below jurisdictional amount, § 35 
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Pleading—Contimied, 

Demand for jury trial in pleading as insuflBcient 
demand for jury trial In removed case § 269 
p. 1127, n. 38 

Determination from pleading in suits involving 
particular matters or persons of removability 
as case arising under Constitution, etc., 8 77, 
pp. 969-972 
Determination of, 

Amount or value in dilute from pleadings, 
§ 29, pp. 938-940 

Separable controversy from pleading, § 156, 
pp. 1031-1033 

Sufficiency of pleadings on motion to remand, 
§ 305, p. 1150 

Disclaimer in reply after removal as ground for 
remand, § 281, p. 1136, n. 57 
Evidence, 

Admissible under pleadings in removed cause, 
§ 268 

On issues of fact on plea or answer to re¬ 
moval petition, § 304, p. 1147 
Extension of time to plead as affecting time for 
removal, § 184 

Failure of defendant to plead after removal as 
ground for remand, § 287 
Failure to state cause of action against, 

Part of defendants as creating separable con¬ 
troversy, § 155, p. 1026, n. 51 
Besident defendant as affecting removability 
for diversity of citizenship, 8147, pp. 1012, 
1013 

Form and sufficiency of pleading to permit re¬ 
moval on ground suit arises under federal 
Constitution, laws, etc., 8 75 
Operation and effect of pleadings fQed in federal 
court pending remand for want of jurisdic¬ 
tion, 8 313 

Becasting of pleadings in removed cause, 8 251 
Beductlon or increase in amount or value in con¬ 
troversy by amendment of pleadings, 8 37 
Bemand as not warranted though complaint 
showed defendant had valid defense, 8 274, p. 
1132, n. 18 
Bemovability, 

Action or prosecution against federal court 
officer as affected by pleading, 8 88 
Affected by pleading, separate and indep^d- 
ent claim or cause or separable contro¬ 
versies as ground, 8 170 
Ground of diverse citizenship or allegiance 
as affected by pleading, 8§ 152, 153, pp. 
1021-1023 

Suit arising under federal Constitution, laws 
or treaty as effected by pleading, §8 74r-77, 
pp. 966-972 

Suit or prosecution against federal officers, 
etc., as effected by pleading, 8 84 
Bemovability for citizenship as not dependent on 
controversy where pleading shows basis for 
removal, § 101 

B^leading and recasting of removed cause, 8 251 
Bight of removal as dependent on plaintiffs plead- 
bigs, 8 7 

^parate and independent claim or cause or sep¬ 
arable controversy as determined from plead- 
ing, 8156, pp. 1031-1083 ~ 


Pleading—Continued, 

Subsequent pleading as amendment to petition 
to state court for removal, 8 215, p. 1077 
Time to plead. 

Affecting time for proceedings for removal, 
§8 183-186, pp. 1049-1053 
After removal of cause, 8 249 

Controlled by state law, 8 247, p. 1110, 
n. 9 

Waiver of objections to Jurisdiction for service of 
process In state court by filing pleading in 
federal court, 8 252 

Want of notice of remand as excuse for defend¬ 
ant’s failure to plead in state court, § 312 

Pledges, pledgor or pledgee as real, necessary or nom¬ 
inal party in suit, f 142 

Political entity, who deemed defendant in proceeding 
to enforce claim against, 8196 

Political subdivision of state, 

Citizen within diverse citizenship provision, J 
110 

Nominal or real party or nominal or necessary 
party to action, 8134 
Place of citizenship, 8 119 
Bealignment of parties in taxpayer’s suit, § 129 

Possession, separate and independent claim or cause 
or separable controversies in suit to recover pos¬ 
session of land, 8162 

Postal laws of United States, 

Actions arising under, § 61 
Determination from pleading of removability as 
action involving such laws, 8 77, p, 927 
Bevenue laws, 8 80 

Prayer for relief, consideration in determining wheth¬ 
er suit arises under federal Constitution or laws, 
8 75 

Prejudice or local influmice, 88 171-181, pp. 1041-1045 
Application for removal, 

Allen’s action against zmnresident federal 
civil officer, 8 233 
Notice of, 8 226 

Application or petition to federal court for re¬ 
moval, 88 225-229, pp. 1095-1098 
Availabili^ of change of venue, 8175 
Citizenship of plaintiff, 8 179 
Dismissal of action after removal without preju¬ 
dice, 8 266, pp. 1123-1126 

Filing and presentment of petition for removal 
and proof, 8 227 

Hearing and determination of application, 8 228 
Necessity for diversity of citizenship, 8 178 
Notice of application for removal, 8 226 
Order for removal on ground of, 8 229 
Particular matters considered or sufficient, 8176 
Persons who may remove, 8181 
Procedure for removal of suits on ground of, 8§ 
225-229, pp. 1095-1098 

Badal prejudice as denial of civil rights, 8 96, p. 
986 

Bequirement that parties be citizens of states, 8 
177 

•Severance of cause removed for prejudice or local 
influence and remand in part, 8 296 
•Sufficiency of traverse of x)etItion for removal 
founded on, § 304, p. 1146 
Suits removable, 8173 
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Prejudice or local influence—Continued, 

Time when requisites as to citizenship and inter¬ 
est must appear, § 180 

Validity and construction of statute in general, § 

172 

What constitutes prejudice or local Influence and 
matters considered, §§ 174r-176 
Prematurity of, 

Appeal from order staying hearing on motion to 
remove, § 223, p. 1094, n. 18 
Proceedings to effect removal, § 182, p. 1047 
I^resentment, 

Petition and certification of attorney for removal 
of suits or prosecutions against federal of¬ 
ficer, etc., § 230 

Petition for removal and bond in state court, § 218 
Petition for removal for prejudice or local influ¬ 
ence, § 227 
Presumptions, 

Appeal in removed case as to federal Jurisdiction, 

§270 

Congressional intent to take away right of re¬ 
moval by provisions of particular statute, § 2 
Determination of motion to remand, § 303 
Knowledge of Congress in enacting removal stat¬ 
ute silent as to reexamination of remand or¬ 
der, § 308, p. 1155, n. 60 

Plaintiff has not claimed large amount for pur¬ 
pose of conferring federal Jurisdiction, § 2S4, 
p. 1137, n. 69 

Regularity of proceedings in state court on re¬ 
moval of case, § 253 

Principal and agent Agents, generally, ante 
Principal and surety, 

Insufficiency of sureties on removal bond as 
ground for remand, § 277 

Joint suit against principal and surety as separa¬ 
ble, § 155, p. 1031, n. 82 

Liability after removal of sureties on bond given 
or taken in state court, § 255 
Real, necessary or nominal parties in suit § 141 
Surety on removal bond filed in state court, § 

216, pp. 1079-1081 

Privilege tax, suit to recover, removability, § 21 
Probate proceedings, 

Removability, § 17 

Applicable to status or rights of Indians, § 

62, p. 960, XL 27 

Retention by federal court of removable cause 
and remand of nonremovable probate matter, 

§ 295, p. 1140, n. 20 

•Separate and independent claim or cause or sep¬ 
arable controversies, § 166 
Who deemed defendant § 197 
Procedure, 

After removal, §§ 247-272, pp. 1110-1131 
Application to federal court, §§ 224-234, pp. 1094- 
1101 

Definition, § 269, p. 1126 

Noncomplianee with statutory procedure for re¬ 
moval as ground for remand, § 277 
Review of order remanding cause on procedural 
grounds, § 309, p. 1157 
Proceedings, 

- After removal as ground for remand, §§ 281-292, 
pp. 1136-1139 

Amount or value in controversy, generally, ante 
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Proceedings—Continued, 

Cause after removal, proceedings In, §§ 247-272, 
pp. 1110-1131 

Character of proceeding as affecting removability, 
§§ 12-25, pp. 925-936 

Compel furnishing of transcript of record of state 
court or to supply record, § 246 
Law or equity side of court after removal, § 250 
Operation and effect of removal as to proceedings 
in, 

Federal court, § 240, pp. 1105-1107 
State court, §§ 237-239, pp. 1102-1105 
Pending expiration of time for perfecting removal, 
§248 

Persons or parties deemed defendants in proceed¬ 
ings, §§ 192-200, pp. 1057-1059 
Persons or parties who may remove, generally, 
ante 

Procure removal, §§ 212-234, pp. 1065-1101 

Causes formerly removable on application to 
state court, §§ 214-223, pp. 1066-1094 
Remand, §§ 299-310, pp. 1142-1158 
Removable on ground of denial of, or inability to 
enforce, equal rights, § 98 
Removable under provision for removal of ac¬ 
tions and prosecutions against federal court 
officers, § 88 

Removable under statute for removal of pro¬ 
ceedings against federal officers, etc., 8 
Separable controversies, generally, post 
Separate and independent claims or causes of ac¬ 
tion, generally, post 

State court after discontinuance In, or remand by, 
federal court, §§ 311-314, pp. 1168-1160 
Time of removal, generally, post 
Transcript of proceedings of state court, §§ 242- 
246, pp. 1107-1110 

Process, 

Adjudication by state court on validity of service 
prior to removal as ground for remand, § 280, 
p. 1135, n. 55 

Affidavit evidencing mailing of summons, 8 247, 
p. 1112, n. 17 

Amendment of process after removal, § 263 
Determinations by federal court, 

After removal of validity of service of proc¬ 
ess, § 269, p. 1127 

Matter concerning service of process regard¬ 
less of state court’s decision, § 254 
Sufficiency of service in state court as con¬ 
trolled by state law, § 247, pp. 1111,1112 
Determination of motion to remand involving 
validity of service of process, § 305, p. 1153, n. 
14 

Dismissal of removed action where defendant was 
served with process while attending as wit¬ 
ness at state court, § 266, pp. 1124^ 1125 
Failure to serve process on defendant whose pres¬ 
ence prevents removal, § 150, pp. 1019, 1020 
Federal court after removal, §§ 261-262 
Federal court’s power to cause service by publica¬ 
tion pursuant to state law, § 255 
Inabilily to serve defendant within federal dis¬ 
trict as ground for remand to state court, § 
274, p. 1132, n. 17 

Issue of validity of service of process as surviv¬ 
ing iremoval to federal court, § 2SQ 
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Process—CJontinued, 

Joinder in removal of party not served with 
process, § 210 

Joinder of defendant not served with process in re¬ 
moval, § 204 

Law governing federal court’s determination 
whether foreign corporation doing hnsiness 
in state so that it may bd' served with process, 
f 247, p. 1112 

New process after removal to federal court, |§ 
261, 262 

Objections to remand by defendant who has pre¬ 
vailed on motion to quash service of process, 
§273 

Obtaining from federal court order authorizing 
mode of service made in state court, § 262 
Operation and effect of removal without Joinder 
of defendant not served with process, § 240, 

p. 1106 

Perfection of process after removal, §§ 261, 262 
Petition for removal by defendant not served with 
process, § 192 

Precedence of motion to remand over motion to 
quash service of process, § 305, p. 1153 
Remand on ground of elimination of removing 
defendant because of quashal of process, § 
283 

Removability for diverse citizenship before or 
after service of process, § 106 
Removal, or filing petition for removal, as waiver 
of objection to service of process of state 
court, § 252 

State statute concerning service on foreign cor¬ 
poration as affecting time for removal peti¬ 
tion, § 182, p. 1046 

Sufficiency of service of process after removal of 
cause as tested by state law, § 247 
Time for removal petition as to nonresident mo¬ 
torists affected by statutory provision for 
service of process, § 182, p. 1046 

Property, 

Action, 

Against private person who acquired prop¬ 
erty through federal officer, § 63 
Based on ground defendant caused federal 
marshal to levy execution on plaintiff’s 
property, § 63 

Enforce right of property granted by federal 
law, § 46, p. 950 

Amount or value in controversy in suit involving 
right to title to, § 41 

Remand on ground of receivership of defendant’s 
property after removal, § 291 
Removability of suit involving property of United 
States, § 45 

Propriety of remand, §§ 273-297, k>. 1131-1141 

Prosecutions, 

Against certain officers or persons acting or 
claiming under such officers, §§ 78-91, pp. 
972-^ 

Application for removal of prosecution against 
persons in military service, § 234 
Application to, 

Federal court for removal of prosecutions 
against federal officers or agency, etc., §§ 
230-232, pp. 1098-1101 


Prosecutions—Continued, 

Application to—Continued, 

State court for removal of prosecutions 
against persons asserting or relying on 
civil rights laws, § 219 

Denial of, or Inability to enforce, civil rights as 
ground for removal, §§ 92-98, pp. 982-986 
Enforcement of sentence in removed prosecution, 
§271 

Form and contents of transcript of record of state 
court, § 243 

Issue of fact on motion to remand prosecution, § 
304, p. 1146, n. 98 

Proceedings in state court after indictment in re¬ 
moved prosecution Is quashed by federal 
court, § 311 

Remand on ground of quashal of indictment after 
removal, § 289 

Removal before trial or final hearing, § 188 
Trial of removed prosecutions, § 269, p. 1128 
Public administrator as indispensable party to action, 
§ 138, p. 1007 

Public improvement, removability of proceeding for 
assessment of costs, § 21 
Public lands. 

Action for injury on land owned by United States 
as arising under laws of United •States, § 46, 
p. 950, n. 11 

Oases arising under federal Constitution, laws or 
treaty, § 54 

Determination from pleadings of removability as 
action arising under federal Constitution, 
laws, etc., § 77, p. 970 
Publication, 

Notice of attachment in state court after removal 
to federal court, § 238 

Power of federal court to cause service of process 
by publication in accordance with state law, 
§255 

Removal by non-resident during publication pro¬ 
ceeding to serve resident defendant, § 106, p. 
990, n. 54 

Purchaser pendente lite, right of removal for preju¬ 
dice or local influence, § 181 
Purpose of right, § 1 
Quashal, 

Indictment in removed prosecution as ground for 
remand, § 289 

Proceedings in state court after indictment in re¬ 
moved prosecution is quashed in federal court, 
§311 

Process. Process, generally, ante 
Service of process. Process, generally, ante 
Questions of fact, 

Determination of issue of fact on petition to state 
court for removal, § 221, pp. 1088-1090 
PinaUty of determination of matter of fact in 
passing on jurisdiction before trial of removed 
case, § 269, p. 1127 
Prejudice or local influence, § 228 
Quieting title, separate and independent or 

cause or separable controversies in quiet title suit, 
§162 

Quo warranto. 

Remand of quo warranto proceeding on ground 
cause not within removal statute, § 276, p. 
1134, n. 33 
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Quo warranto—Continued, 

Removability of action in nature of quo war¬ 
ranto, § 14 

Railroads, 

Actions, 

Against director general of, or government 
agent for, railroads, § 64 
Arising out of shipment of goods in interstate 
commerce, § 57 

Involving conductor’s right under employ¬ 
ment contract as removable, § 25, p. 933, 
n. 18 

Removability for diversity of citizenship of ac¬ 
tion wherein designated agent or director gen¬ 
eral of railroads is party, § 132, p. 1002, n. 
130 

Railway Liabor Act, 

Action for construction of collective bargaining 
■contracts as arising under act, § 47, p. 951, n. 
18 

Case as removable as suit under law regulating 
commerce, § 55, p. 956, n. 77 

Real parties as affecting determination of diverse 
citizenship, §§ 130-161, pp. 1000-1021 

Realignment of parties in determining. 

Diverse citizenship, § 129 

Persons entitled to remove* §§ 192-200, pp. 1057- 
1059 

Realty, 

Application to state court for removal of action 
concerning land claimed under grants from 
different states, § 220 

Separate and independent claim or cause of ac¬ 
tion or separable controversies in suit to 
quiet title or recover possession, § 162 
Suit between citizens of same state claiming 
land under grants of different states, joinder 
of parties in removal, § 206 

Receivers, 

Action against national bank for receiver’s breach 
of lease, § 69, p. 963, n. 65 
Actions by or against receivers, 

Appointed by federal courts, § 66 
National bank receivers, § 65 
Acts included in provision for removal of actions 
and prosecutions against federal court of¬ 
ficers, S 87 

Amount or value in controversy in stockholder’s 
suits to secure appointment, § 39 
Appointed by federal court as entitled to re¬ 
move action or criminal prosecution, i 89 
Determination from pleading of removability of 
actions against receivers appointed by fed¬ 
eral -courts, § 77, p. 972 

Diverse citizenship as ground for removal of suit 
against federal receiver, § 102, p. 987, n. 25 
Failure of petitioner for removal of receivership 
proceedings to pursue remedies under state 
law as ground for remand* § 274* p. 1131, n. 
17 

Intervention by receiver as affecting right to re¬ 
moval on ground of diversity, § 149 
Joinder of lessor and lessee’s receiver as defend¬ 
ants, § 147, p. 1018 

Joinder of parties in receiver’s petition for re¬ 
moval, § 207, p. 1064* n. 32 

76 C. J.S.—84 


Receivers—Continued, 

Judicial notice on trial of issue on motion to re¬ 
mand, § 304, p. 1148 

Order for removal on ground defendant was re¬ 
ceiver appointed by federal court, § 231 
Order of state court appointing receiver as surviv¬ 
ing removal of cause, § 257 
Placing of defendant’s property in receivership 
after removal as ground for remand, § 291 
Proceedings removable under provision for re¬ 
moval of actions and prosecutions against 
federal court oflacers, § 88 
Real, necessary or nominal party to action, § 138, 

p. 1008 

Replacmnent of receiver appointed by state court 
with federal receiver, § 257 
Right of removal by receiver substituted as a 
party, § 203, p. 1062, n. 18 

Reclamation Act as revenue law, § 80 
Record, 

Affecting removability on ground of diversity of 
citizenship or alliance, §§ 152,153, pp. 1021- 
1023 

Appeal from judgment in removed case, § 270 
Appeal involving denial of remand, § 309, p. 1157 
Appearance in record of facts necessary for fed¬ 
eral jurisdiction, § 212, p. 1065, n. 46 
Appellate court’s reversal of denial of remand 
where jurisdiction does not appear from rec¬ 
ord, § 309, p. 1158 

Bond for entering in federal court of transcript 
of record, § 216, pp. 1077,1078 
Consideration of record on motion to remand, § 
305, pp. 1150-1152 

Determination from record of right of removal on 
application to federal court, § 224 
Duty of state court to recognize removal where 
cause appeared removable on petition and 
record, § 221, p. 1088 

Bxaminatlon of record in determining motion to 
remand, § 305, p. 1150 

Habeas corpus writ as causing record to be trans¬ 
mitted to federal court, § 232 
Remand for failure of jurisdictional facts to ap¬ 
pear from record at time of removal, § 275 
Second motion to remand because of want of ju¬ 
risdiction appearing on record, § 303 
Showing on record case within statutory provi¬ 
sions concerning removal, S P* 1065, n. 
46 

State court’s. 

Action on application as affecting applicant’s 
right to enter copy of record in federal 
court, § 223, p. 1092 

Determination whether record showed cause 
was removable, § 221, p. 1086 
Transcript of record of state court. Transcript, 
post 

Release, disregard of party in determining removabili¬ 
ty on ground of release of interest, § 131 
Remand, §§ 273-310, pp. 1131-1158 

Acts after removal, §§ 281-292, pp. 1135-1139 
Admissions as evidence on trial of issues on mo¬ 
tion to remand, { 304, p. 1148 
Affidavits as evidence on trial of issues on mo¬ 
tion to remand, $ 304* pp. 1147,1148 
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Remand—Continued, 

Amendment of, 

Complaint after removal to eliminate federal 
question, § 282 
Motion to remand, $ 800 
Petition for removal in connection with ap¬ 
plication to remand, § 300 
Removal statutes after removal, § 292 

Appeal from order of removal as ground, § 285 
Application for remand, §§ 300-307, pp. 1143-1156 
Burden of proof where removal petition denied or 
put in issue, § 304, p. 1148 
Cause not within removal statutes, § 270 
Change of citizenship after removal, { 290 
Consent of parties as authorizing remand, § 298 
Copy of mandate as evidence of remand in state 
court, § 312 
Costs on remand, { 307 

Determination hy appellate court as to testimony 
taken in lower court on hearing of motion for 
remand, § 270 

Dismissal or discontinuance as to removing de¬ 
fendant after removal, § 283 
Disposition of federal question after removal, § 
282 

Elimination of removing defendant as ground, § 
283 

Evidence on, 

Issues of fact on motion to remand, f 304, pp. 
1147-1149 

Trial of issues on motion to remand, § 304, 
pp. 1147-1149 

Failure of defendant to plead or answer as ground, 
§ 287 

Finality of ruling on motion to remand, S 305, p. 
1163 

Grant or denial of motion to remand, § 805, pp. 
1152, 1153 

Grounds in general, § 274 

Hearing and determination of motion to remand, § 
305, pp. 1140-1163 

Improper district or division of federal court, re¬ 
moval to, ground for remand, § 279 
Interposition of defense not cognizable in state 
court, § 288 

Issues of fact on motion to remand, $ 304, pp. 
1145-1149 

Joinder of new parties after removal, § 286 
Judicial notice on trial of issue on motion to re¬ 
mand, § 804^ p. 1148 

Matters not within original Jurisdiction after re¬ 
moval under independent claim or cause stat¬ 
ute, § 154, pp. 1023-1026 

Motion to dismiss, federal court’s remand with¬ 
out ruling on motion, § 266, p. 1124 
Motion to remand, §§ 300-307, pp. 1143-1155 
Operation and effect of allowance of motion 
to remand, § 298 

Remand by court on own motion, § 299 

Necessity or propriety, §§ 273-297, pp. 1131-'1141 
NoncompUance with,. 

Statutory prescriptions as to time of re¬ 
moval or filing of transcript, § 278 
, , Statutory procednre for removal, § 277 

Notice to defendant of rmnand, $ 312 


Remand—Contlnued, 

Operation and effect, S 298 

Appeal from ruling on application to restrain 
further proceedings In state court as af¬ 
fecting right to remand, § 273 
Citizenship of new parties inducted into suit 
after removal, § 286 

Consolidation with pending suit as affecting 
remand, § 273 

Existence of ground for removal different 
from that assigned in removal petition, § 
276 

Pendency of several actoins as affecting re¬ 
mand, § 274 

State court of removal of cause subsequently 
remanded for want of jurisdiction, § 239 

Order of remand, § 306 

Court on own motion, § 299 
Party liable for costs when cause remanded, § 
307 

Persons or parties who may move for remand, § 
301 

Precedence of motion to remand, { 305, p. 1163 
Prejudice or local influence, severance of cause 
removed because of, and remand of part, § 

296 

Presumptions in passing on motion to remand, $ 

305 

Proceedings after removal, §} 281-292, pp. 1135- 
1139 

Proceedings for remand, §§ 299-310, pp. 1142-1158 
Proceedings In state court after remand, §§ 312- 
314 

Quashal of indictment in criminal prosecution 
after removal, § 289 

Receivership of defendant’s property after re¬ 
moval, § 291 

Reduction of amount In controversy after removal, 
§284 

Relief to plaintiff from order denying remand, § 

306 

Removal as affecting state court In cause subse¬ 
quently remanded for lack of Jurisdiction, § 
239 

Reversal on review of judgment In removed case 
with directions to remand, § 270 
Review of order remanding or refusing to remand, 
§§ 308-310, pp. 1165-1158 
Revocation of remand, § 314 
Second motion to remand, § 303 
•Second removal of suit which has been remanded 
to state court, § 8 

Separable controversies, severance of cause In¬ 
volving, and remand in part, § 297 
Severance of cause and remand of part, §§ 290- 

297 

State court’s review of federal decision remand¬ 
ing or refusing to remand. § 810 
Sua ^onte, § 299 
Time of motion for remand, § 302 
Second motion to remand, § 303 
Vacating or setting a^de order of remand, § 306 
Waiver of, 

Grounds for remand, § 294 
Right of removal i^or removal as ground, 
§280 


1330 



INDEX TO REMOVAL OF CAOSEa 


Ilemand—Oontinned, 

Want of jurisdiction at time of removal, §§ 275- 
280, pp. 1132-1135 

Cause not within removal statutes, § 276 
Costs on remand because of want of jurisdic¬ 
tion, § 307 

Failure to comply with statutory procedure 
for removal, § 277 

Late removal or filing of transcript, § 278 
Operation and effect of removal as to state 
court of cause later remanded for want 
of jurisdiction, § 239 

Order of remand because of want of juris¬ 
diction, i 306 

Review of order of remand based on 
want of federal Jurisdiction, § 309, p. 
1157 

Persons who may move for i%mand for want 
of jurisdiction, § 301 

Proceedings in state court after remand for 
want of jurisdiction, § 313 
Removal after waiver of right, § 280 
Removal to improper district or division, § 
279 

Second motion to remand on ground of want 
of jurisdiction, § 303 

Time of motion to remand on ground of want 
of Jurisdiction, § 302 

Remedies on state court’s refusal of removal applica¬ 
tion, § 223, pp. 109^-1094 

Removal by federal court of recover appointed by 
state court before removal, § 257 
Rent control, case as arising under federal law, $ 47, 
p. 951, n, 16 

Repleading in removed cause, § 251 
Representative capacity, aUegations in petition to 
state court for removal as to citizenship of par¬ 
ties sued or suing in such capacity, § 215, p. 1070 
Representatives, real necessary or nominal parties 
in action by or against person in representative 
capacity, § 138, pp. 1006-1008 
Rescission, recall or revocation of state court’s order 
of removal, § 222, p. 1093 
Residence, 

Allegations, 

Nonresidence of defendants in petition to 
state court for removal, { 215, pp. 1069- 
1070 

Pleading as to residence of parties taken as 
true on motion to remand, | 305, p. 1151, 
n. 82 

Amendment of allegation in petition to state court 
for removal, § 215, pp. 1075-1077 
Controversy as to relationship of resident defend¬ 
ants to nonresident removing defendant as 
ground for remand, § 303, p. 1153, n. 15 
Defendant’s residence or nonresidence as affecting 
right of removal, § 201 

Diverse citizenship or allegiance, generally, ante 
Duress as affecting waiver of right of removal, § 
6, p. 920, n. 49 
Effect of. 

Removal for diverse citizenship on statutes 
for acquiring Jurisdiction of, § 101 
Residence of plaintiff or defendant on feideral 
court to which cause Is removable, 8 235 
Effect on citizenship, § 117 


Residence—Oontixmed, 

Evidence of diange of citizenship, § 118 
Joinder of nemresident defendants in removal 
petition, 8208, p. 1064^ n. 36 
Litigation of part of cause as waiver of right of 
removal, 8 6, p. 920, n. 45 

Presumption in passing on motion to remand, 8 
305 

Right of removal by nonresident defendants on 
ground of separable controversies, § 168 
Separable controversies, generally, post 
Separate and independent daims or causes of 
action, generally, post 

Time for removal petition as to nonresident mo¬ 
torist, § 182, p. 1046 

Want of service on nonresident as ground for 
remand, § 274 

Restriction of right of removal, §§ 4, 5 
Revenue, 

Determination from pleading of removability as 
suit arising under federal Constitution, etc., 
§ 77, p. 971 

Suits and prosecutions against revenue officers of 
United States, etc., §§ 78-84, pp. 972^9 
What are revenue laws, § 80 

Revenue agent, issue of fact on motion to remand 
prosecution against federal revenue agent, 8 304, 
p. 1146, n. 98 

Revenue officer, application for removal of suit or 
prosecution against, §§ 230-232, pp. 1098-1101 
Reversal by appellate court of denial of remand, f 
309, p. 1158 

Reversal on review of Judgment in removed case, § 
270 
Review, 

Appeal from judgment of federal court in re¬ 
moved case, § 270 

Court’s finding or decision as to prejudice or lo¬ 
cal influence, 8 228 

Final decision by state appellate court in case 
where state court proceeded after removal, 8 
238 

Order remanding or refusing to remand, S3 308- 
310, pp. 1155-1158 
•State court’s. 

Order on removal application, § 223, pp. 
1093-1094 

Refusal to receive or approve removal bond, § 

216, p. 1080 

Review of federal court’s decision as to re¬ 
movability, 8 310 

Supreme Court of United States, post 
Who is defendant in proceedings to review admin¬ 
istrative action, 8192 

Revocation of remand, 8 314 
Right of removal, 881“3» PP- 917-923 

Determination of right to remove on application 
to state court, 8 221, pp. 1085-1090 
Diverse citizenship or allegiance, generaUy, ante 
Persons or parties who may remove, generally, 
ante 

Prejudice or local influence, generally, ante 
Procedure for removal in general, 88 212-234 pp. 
1066-1101 

Application to federal court, 8§ 224-234 PP. 
1094r-1101 
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Right of removal—Contimied, 

Remand on ground of removal after waiver of 
right, § 280 

Review of order of remand based on waiver of 
right to remove, § 309, p. 1157, n. 69 
Separable controversies, generally, post 
Separate and independent claims or causes of ac¬ 
tion, generally, post 

School districts as citizens of state, § 110 
Seal on removal bond filed in state court, i 216, p. 
1079 

Seaman’s action, 

Determination on motion to remand, § 305, pp. 

1149,1150, n. 65, 72 
Removability, § 25, pp. 934, 935 
Second action on same cause in state court where ac¬ 
tion removed to federal court, § 238 
Second application for removal, § 213 
Second motion to remand, § 303 
Second removal, § 8 

Petition to state court for second removal, § 215, 
p. 1069 
Security, 

Oosts in removed case, § 272 
Effect after removal of security given or taken 
in state court, § 255 

Separable controversies, §§ 154-170, pp. 1023-1041 
Accounting, § 158 
Allegations, 

Diverse citizenship in petition to state court 
for removal, § 215, p. 1074 
Pleading and record considered on motion to 
remand, § 305, pp. 1151,1152 
Amendment to petition or complaint as effecting 
time for removal, § 186 
Cancellation of mortgage, suit for, § 163 
Citizenship and residence of parties as affecting 
removability, § 169 
Condemnation proceeding, § 160 
Creditor’s bill or similar suit, § 159 
Defects in petition to state court for removal, § 
215, p, 1068 

Determination, § 156, pp. 1031-1033 
Distinction between separable controversies and 
separate and independent causes, § 154, p. 
1024, n. 37 

Existence in general, §§ 165-156, pp, 1025-1033 
Foreclosure suits, § 1^ 

^ Inquiry into existence or non-existence on motion 
to remand, § 305, p. 1150 
Joint and several suits, § 155, pp. 1028-1031 
Liability of plaintiff amending complaint elimin¬ 
ating separable controversy for costs on re¬ 
mand, § 307 

Other actions or proceedings, § 167 
Particular suits or proceedings, §§ 167-167, pp. 
1033-1039 

Persons who may remove, § 168 
Pleading, 

Affecting removability, § 170 
Determination of separable controversy from 
pleading, § 156, pp. 1031-1033 
Possession of land, suit to recover, § 162 
Probate proceeding, § 166 
Quiet title suit, § 1^ 

Setting aside conveyance, suit for, § 163 
Severance of cause and remand in part, § 297 


Separable controversies—Continued, 

Specific performance suit, § 165 

Separate and independent claims or causes of action. 
Accounting, § 168 

Cancellation of mortgage, suit for, § 163 
Claims or causes separate and independent in 
general, §§ 155-156, pp. 1025-1033 
Condemnation proceeding, § 160 
Creditor’s bill or similar suit, § 169 
Determination of existence, § 156, pp. 1031-1033 
Distinction between separable controversies and 
separate and independent causes, § 154, p. 
1024, n. 37 

Foreclosure suit, § 164 

Inquiry into existence or non-existence of motion 
to remand, § 305, p. 1150 
Joint and several suits, § 155, pp. 1028-1031 
Other actions or proceedings, § 167 
Particular suits or proceedings, §§ 157-167, pp. 
1033-1039 

Persons who may remove, § 168 
Pleading, 

Affecting removability, $ 170 
Determination from pleading, § 156, pp. 1031- 
1033 

Possession of land, action to recover, § 162 
Probate proceeding, § 166 
Quiet title suit, § 162 

Setting aside conveyance, suit for, S 163 * 
Specific performance suit, § 165 

Separate maintenance and support action, amount or 
value in controversy, § 39 

Sequestrations, effect after removal of sequestrations 
levied or effected in state court, § 265 

'Service, 

Federal Jurisdiction to rule on motion to quash 
service where action improperly removed, § 
240, p. 1107, n. 46 

Notice of petition and bond for removal filed in 
state court, § 217, p. 1082 
Process, generally, ante 

State court’s order granting or refusing removal 
application, § 223, p. 1093 

Set-off, 

Defendant’s application for leave to file plea of 
set-off after plaintiff’s motion to dismiss after 
removal, § 268, p. 1125 

Filing or pleading setoffs after removal of cause, 
§264 

Reduction of amount in controversy by sustaining 
set-off as ground for remand, § 284 

Setting aside. 

Action to set aside deed as removable where ac¬ 
tion within original jurisdiction of federal 
court, § 11, p. 924, n. 6. 

Appeal from refusal to set aside verdict in re¬ 
moved case, § 270 

Federal court of orders or decisions of state 
court made before removal, § 254 
Order of remand, § 306 

Restraining order against further proceeding in 
state court in connection with remand, § 
306 

Separate and independent claim or cause or sep¬ 
arable controversies in suit to set aside con¬ 
veyance, § 163 


1332 



XU £LjBjMUV^ UJf' VA.UiSEiS 


Severability of cause of action, consideration on mo¬ 
tion to remand, § 305, p. 1149, n. 64 
Several causes of action, removability where one of 
causes arises under federal OonsUtution or laws, 
§ 74 * 

Severance ^aiise after removal and remand of part. 

Sham joinder of defendants, effect on removability 
for diverse citizenship, § 147, pp. 1013-1017 
Shipment of goods in interstate commerce^ 

Actions arising out of, § 57 
Determination from pleading of removability, 5 
77, pp. 970-871 

Signature to petition for removal of suit or prosecu¬ 
tion against federal officer, etc., § 230, p. 1099 
Soldiers. Military service, generally, ante 
Source of right, §§ 2, 3 
Specific performance, 

Amount or value in controversy when property 
right is asserted, § 41 

Separate and independent claim or cause or sep¬ 
arable controversies, § 166 

Stakeholder, real, necessary or nominal party to ac¬ 
tion, § 137 
State courts, 

Abandonment of appeal from the interlocutory 
order of state court by removal, § 241 
Abridgment of right, § 5 

Address to state court of writ of certiorari on 
removal of suit or prosecution against fed¬ 
eral officer, etc., § 232 

Appeal from ruling on application to restrain 
fuither proceedings in state court as affect¬ 
ing right to remand, S 273 
Appointment of receiver of defendant’s property 
after removal as ground for remand, § 201 
Certiorari to compel record to be brought before 
federal court, § 242 

Cessation of state court’s jurisdiction on appli¬ 
cation to such court for removal, § 222, p. 
1091 

Copy of mandate as evidence of remand in state 
court, § 312 

Curtailment of time for removal by curtailment 
of time to answer or plead, § 185 
Defendants invoking jurisdiction in state court 
as defendants entitled to remove, § 192 
Determination of. 

Right to remove on application to state court, 

§ 221, pp. 1085-1090 

Sufficiency of removal bond, § 216, p. 1080 
Divestiture of state court’s jurisdiction by. 
Attempted removal of cause not removable, 

§ 239 

Removal of cause, § 238 
Revocation of remand, § 314 
Effect on removal of acts of, and proceedings in, 
state court before removal, §§ 253-260, pp. 
1116-1120 

Federal court’s duty to enforce rights recognized 
by state courts, f 269, p. 1127 
Filing in state court. 

Certified copy of order of remand, J 306 
Copy of petition for removal for prejudice 
or local influence, § 227 

Jurisdiction of state court as essential to removal 
of cause, § 27 


State courts—Continued, 

Limitation of jurisdiction of state court to 
amount less than statutory minimum as af¬ 
fecting removability, § 29, p. 940 
Operation and effect of. 

Findings or orders made by federal court 
pending re^jand for want of jurisdiction, 
§ 313 

Remand as to state court, cause subsequently 
remanded for want of jurisdiction, % 239 
Removal as to state court, i§ 237-239, pp. 

1102-1105 

Cause properly removed, § 238 

Order for removal on ground of prejudice or 
local Influence, { 229 

Order granting or refusing removal application, 
§ 223, pp. 1092-1094 

Petition to state court for removal, suits arising 
under federal Constitution, laws or treaties 
or involving diverse citizenship, § 216, pp. 
1066-1077 

Procedure for removal of causes formerly re¬ 
movable on application to state court, §§ 
214-223, pp. 1066-1094 

Proceedings in state court after discontinuance 
in, or remand by, federal court, §§ 311-314, 
pp. 1158-1160 

Remand by federal court to state court. Re¬ 
mand, generally, ante 

Retention of jurisdiction as to resident defend¬ 
ant on removal on foreign corporation’s pe¬ 
tition, § 222, p. 1091, n. 72 

Return to state court of proceedings in federal 
court on remand, § 306 

Review by state court of federal court’s decision 
as to removability, § 310 

Review of state court’s refusal to receive or 
approve removal bond, $ 216, p. 1080 
Submission to state court prior to removal as 
ground for remand, § 280, p. 1135, n. 65 
Taxation by federal court of costs accrued or 
accruing in state court, § 272 
Transcript of record of state courts. Transcript, 
posh 

Waiver of right of removal during pendency of 
appeal to state appellate court, § 6^ pp. 920, 
921 

Want of jurisdiction to determine whether case 
is removable, § 224 

Writ of certiorari to state court to compel record 
to be brought before federal court, § 242 
State law, 

Application by federal appellate court on appeal 
in removed case, $ 270 

Failure to pursue remedies under state law as 
ground for remand, § 274, p. 1131, n. 17 
Substantive law as binding on federal court, § 
247, pp. 1110-1112 

Stateless person’s action against a citizen, § 103 
•States, 

Aliens, suit by state against, § 103 
Allegation as to citizenship of state in petition 
to state court for removal, § 216, p. 1071 
Appeal from federal court order granting habeas 
corpus to effectuate removal of prosecution, 
i 219 
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States—Ck)iitlntied, 

Citizens within diverse citizenship provision, { 
109 

(Condemnation proceedings brought by state^ re¬ 
movability, § 19 

IMversity of citizenship or allegiance, generally, 
ante 

Enforcement by state of sentence in removed 
prosecution, § 271 

Fact that state is a party as affecting remova¬ 
bility, § 9 

Nominal or formal and real party to actions 
wherein state or state oflScer is party, § 133 
Political subdivision of state, 

Citizeh, § 110 
Place of citizenship, § 119 
Procedure for removal of action concerning land 
claimed under grants from different states, 
§ 220 

Prosecuting oflacer of state as prosecutor in re¬ 
moved criminal ease, § 289, p. 1128 
Real or nominal or formal parties to action to 
which state or state officer is party, § 133 
Removability of separable controversy to which 
state was a party, § 169 

Restriction or impairment of right of removal, 
§§4.5 

Severance of cause against federal officer and 
lay co-defendant and remand in part, § 295 
Statutes of state. Statutory provisions, general¬ 
ly, post 
Suits, 

Arising under federal Constitution, law or 
treaty, § 62 
Navigable waters, § 59 
Recover taxes or penalties, § 60 
Citizens of same state claiming land under 
grants of different states, joinder of par¬ 
ties in removal, § 206 

Land claimed under grants from different 
states, §§ 99-100 
Removable for, 

Ittversity of citizenship, § 101 
Involving state Constitution or statutes, 
§ 50 

Statutes, 

Agents of United States or claimants under such 
agents, actions arising imder federal 
laws, §§ 63-65 

Determination from pleading of removability 
of action as arising under federal laws, 
§ 77, p. 971 

Alien, 

Citizen within diverse citizenship provision, 
§ 115 

Removatdlity of suit to which alien is party, 
§ 103 

Statutory provisions, 

Accounting suit or proceeding, separate and inde¬ 
pendent claim or separable controversy, § 
158 

Actions. -Suits, generally, post this subhead 
Amendment, 

Implied amendment of journal removal stat- 
: ute by Pair Labor Standards Act, $ 25, 
p. 93A 


Statutory provisions—Continued, 

Amendment—Continued, 

Petition or complaint, etc., as affecting time 
for removal petition, § 186 
Pleading as affecting removability as case 
arising under federal laws, § 76 
Removal statutes after removal as ground for 
remand, § 292 

Anti-trust statutes. Monopolies, generally, ante 
Application to federal court for removal, §§ 224- 
234, pp. 1094-1101 
Bonds, 

Action on judicial or official bond as arising 
under federal law, § 72 

Removal of suit arising under federal laws, 
§ 216, pp. 1077-1081 

Cause not within removal statute as ground of 
remand, § 276 

Causes arising under laws of United States, re¬ 
movability as dependent on amount or value 
in controversy, § 28 

Citizenship of parties as affecting removability 
on ground of separable controversy, § 169 
Citizenship of plaintiff as affecting removability 
for prejudice or local influence, § 179 
Civil rights laws, 

Application to state court for removal of 
suits or prosecutions against persons as¬ 
serting or relying on such laws, § 219 
Proceedings against persons denied rights se¬ 
cured by, or having defenses under, civil 
rights laws, joinder of parties In removal, 
§ 205 

Removability of action or prosecution on 
ground of denial of, or inability to en¬ 
force, civil rights, §§ 92-98, pp. 982-980 

Claim of plaintiff as determining removability as 
suit under federal law, § 49 
Commerce or trade. 

Cases arising under federal laws, §§ 55-59, pp. 
950-958 

Determination from pleading of removability 
as suit arising under federal laws, § 77, 
pp. 970-971 

Condemnation proceeding, 

Arising under federal laws, § 19 
Separate and independent claim or cause or 
separable controversies, § 160 

Constitutionality of statute. Constitution, ante 
Construction, 

Case as arising under law of United States 
when decision depends on construction 
of law, § 47 

Controversy as to construction as essential 
that suit arise under law of the United 
States, § 48 

Necessity of disclosure by plaintiff’s pleading 
of dispute or controversy as to construc¬ 
tion, § 76 

Provisions for removal of suits and prosecu¬ 
tions against officer of United States or 
agency thereof, etc., §§ 79,85 
Statute providing for removal for prejudice 
or local Influence, § 172 

Statute relative to appeal from order of re¬ 
mand, § 308 
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Statutory provisions—Continued, 

Ooastruction—Continued, 

iiuits involving construction of state statute, 
§ 50 

Copyrights, 

Determination from pleadings whether suit 
arises under copyright laws, § 77, pp. 
00i)~n70 

Suits arising under federal law, § 63 
Corporations, 

Actions by or against corporations organized 
under federal laws, claimants under such 
corporations, etc., §§ 68-71, pp. 962-965 
Citizens within diverse citizenship provision, 
§ 111 

Determination from pleading of removability 
oC actions against corporations organized 
under federal laws, etc., § 77, p. 971 

Creditor’s bill or similar suit, separate and in¬ 
dependent claim or cause or separable con¬ 
troversies, § 159 

Criminal proceeding or proceeding of criminal 
nature, removability, § 13 
Damages, actions for damages under state statute 
incident to shipment of goods, § 57 
Defect in observance of statutory provisions as 
to time for removal as ground for remand, 
§ 273 

Defense as affecting removability as action under 
federal law, § 40 

Determination from pleading in suits involving 
particular matters or persons of removability 
as suit arising under federal law, § 77, pp. 
969-072 

Determination whether cause is within removal 
statutes on motion to remand, § 305, pp. 1151, 
1152 

Director general of railroads, removability of 
actions against, § 64 

Dismissal of removed case under state statute 
relating to security for costs, § 272, p. 1130, 
n, 5 

Diversity of citizenship or all^iance in general, 
§§ 101-153, pp. 986-1023 

IMvislons of same federal district as effecting 
court to which cause is removable, § 236 
Emergency fleet corporation, action against as 
arising under federal law, § 71 
Filing petition for removal for prejudice or local 
influence, § 227 

Foreclosure suit, separate and independent claim 
or cause or separable controversies in, § 164 
Foreign financial operations, suits arising out of, 
§ 69 

History, $ 1 
Indians, 

Citizens within diverse citizenship provision, 
S 115 

Determination from pleading of removability 
of action as arising under federal laws, 
§ 77, p. 972 

Suits arising under federal laws relating to, 
§ 62 

Infant as citiizen within diverse citizenship pro¬ 
vision, § 116 

Injunction, removability of injunction suit, § 16 


Statutory provisions—Continued, 

Interest, consideration in computation of Jurisdic¬ 
tional amount, § 32 

Internal revenue, suits arising under federal stat¬ 
utes, § 60 

International financial operations, suits arising 
out of, § 69 

Interposition of separate defenses as creating 
separable controversies where one arose un¬ 
der federal laws, § 156, p. 1033 
Judicial notice of state statutes on trial of is¬ 
sue on motion to remand, § 304, p. 1148 
Jurisdiction, removable for diverse citizenship as 
affecting statute concerning jurisdiction of 
non-residents, § 101 

Land claimed under grants from different states, 
suits involving, §§ 99-100 
Litigation in federal courts. 

Action involving as arising under federal 
laws, § 73 

Determination from pleading of removability 
as suit arising under federal laws, § 77, 
p. 972 

Mining, 

Determination from pleading of removability 
as suit arising under federal laws, § 77, 
p. 970 

Suits involving federal laws, § 64 . 

National banks, 

Actions by or against, § 69 
Determination from pleading of removability 
of action by or against bank as arising 
under federal law, § 77, p. 972 

Nature and source of right of removal, §§ 2, 3 
Nature of causes removable, § 10 
Navigable waters. 

Determination from pleading of removability 
as suit under federal laws, § 77, pp. 970- 
971 

Suits arising under federal law, § 59 

Necessity for diversity of citizenship for removal 
for prejudice or local influence, § 178 
Noncompliance with statutory procedure for re¬ 
moval as ground for remand, § 277 
Notice of petition and bond for removal filed in 
state court, § 217, pp. 1081-1083 
Ofideers of United States or persons c l ai m ing 
under such ofdcers, actions arising under 
federal laws, 63-65 

Determination from pleading of removability 
of action as arising under federal laws, 
§ 77, p. 971 

Operation of statute for removal of suits and 
prosecutions against federal ofldeer or agency, 
etc., 5 79 

Other actions or proceedings removable, f 25, pp. 
933-^ 

Particular state or local statutes as denying civil 
rights, § 95 

Partnership as citizen within diverse citizenship 
provision, § 113 
Patents, 

Determination from pleadings whether suit 
arises under patent laws, § 77, pp. 969- 
970 

Suits arising under federal law, { 58 
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Statutory provisions—Continued, 

Personal injuries, actions against interstate car¬ 
riers, as arising under federal laws, § 58 
Persons or parties entitled to remove case on 
ground of denial of, or inability to enforce, 
civil rights, § 97 

Persons who may remove because of prejudice 
or local influence, § 181 

Persons within, or entitled to benefit of, provi¬ 
sions for removal of suits and prosecutions 
against federal officers, etc., § 83 
Plaintiffs pleadings bringing case within purview 
of removal statutes as essential to right of 
removal, § 7 

Pleading affecting removability as suit arising 
under federal laws, §§ 74-77, pp. 966-972 
Political subdivision of state as citizen within 
diverse citizenship provision, § 110 
Possession of land, action to recover, separate 
and independent (flaim or cause or separable 
controversies, $ 162 
Postal laws, 

Actions arising under federal laws, § 61 
Determination from pleading of removability 
as action involving postal laws, § *^7, p. 
972 

Prejudice or local influence as ground of removal, 
§§ 171-181, pp. 1041-1045 

Presence of questions in addition to federal ques¬ 
tion arising under federal law, § 51 
Presumption of congressional Intent to take away 
right of removal by provisions of a particular 
statute, § 2 

Procedure for removal, §§ 212-234, pp. 1065-1101 
Proceedings removable for denial of, or Inability 
to enforce, civil rights, § 98 
Proceedings removable under. 

Provisions for removal of actions and prose¬ 
cutions against federal court officers, S 
88 

Statute for removal of proceedings against 
federal officers, etc., § 82 

Public lands, suits involving federal laws, $ 54 
Determination from pleading of removability 
as suit arising under federal laws, § 77, 
p. 970 
Purpose, §1 

Quieting title suit, separate and Independent 
claim or cause or separable controversies, f 
162 

Receivers, 

Actions by or against receivers appointed by 
federal courts as arising under federal 
laws, § 66 

Determination from pleading of removability 
of actions against receivers appointed by 
federal courts, § 77, p. 972 
Suit by or against receivers for national bank 
as arising under federal laws, § 65 

Reference to particular law in pleading effecting 
removability on ground suit arises under 
federal laws, etc., § 75 
Repeal, 

Construction of statute to repeal removal 
provisions by implication, § 2 
Implied repeal of removal statute by Fair 
Labor Standards Act, { 25, p. 934 


Statutory provisions—Continued, 

Repeal—Continued, 

Right of removal of action or prosecution by 
persons in military service, § 91 

Repeal of statute conferring right as removing 
right, § 2 

Repeal of statute prohibiting removal as author¬ 
izing removal, § 2 

Residence of parties as affecting removability on 
ground of separable controversy, § 169 
Restriction of federal jurisdiction, § 2 
Revenue, determination from pleading of remova¬ 
bility as arising under federal laws, § 77, p. 
971 

Review of order remanding or refusing to re¬ 
mand, §§ 308-310, pp. 1155-1158 
Scope of, action involving scope of statute as 
arising under federal law, § 48, p. 952, u. 21 
Seamen’s actions, removability, § 25, pp. 934, 935 
Separable controversies, §§ 154-170, pp, 1023-1041 
Separate and independent claims or causes of 
action, § 154, pp. 1023-1025 
Shipment of goods in interstate commerce actions 
arising out of, § 57 

Specific i)erformance suit, separate and independ¬ 
ent claim or cause or separable controversies 
in, S 165 

State as citizen within diverse citizenship provi¬ 
sion, § 109 

State enactment restricting or impairing right, § 
5 

State’s suit arising under federal law, § 52 
Strict construction, 

Prohibition against removal of action arising 
under Federal Employers’ Liability Act, 
§20 

Removal statutes, § 2 

Suits and prosecutions against certain officers 
or persons acting under such officers, etc., 
§§ 78-91, pp. 972-982 

Suits arising under laws of United States, §§ 
45-77, pp. 948-972 

Amendment to petition or complaint as ef¬ 
fecting time for removal, § 186 
Application to state court for removal, §§ 
214-218, pp. 1068-1084 

Disposition of federal question as ground for 
remand, § 282 

Federal Employers* liability Act, nonremova* 
bility, § 20 

Joinder of parties in removal, § 207 
Remand on ground suit does not arise under 
federal laws, § 276 

Removability without regard to citizenship or 
residence of parties, § 201 

Suits involving state statute as removable, § 50 
Suits removable on ground of prejudice or local 
influence, § 173 
Taxation, 

Determination from pleading of removability 
as suit arising under federal laws. § 77. 
p. 971 

Suits arising under federal laws, § 60 
Time of removal, §§ 182-188, pp. 1045-1055 
Time to plead and proceed after removal of cause. 
8 249 
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Statutory provisions—Continued, 

Time when requisites as to citizenship and in¬ 
terest must appear for removal for prejudice 
or local influence, § 180 
Trade-marks, 

Determination from pleadings whether suit 
arises under trade-mark law, § 77, pp. 
969-970 

Suits involving federal law, § 53 
Trustee in bankruptcy, removability of suit by or 
against, § 67 

Unincorporated association as citizen within di¬ 
verse citizenship provision, § 112 
United States and officers representing United 
States as citizens within diverse citizenship 
provisions, § 108 
Validity of, 

Prohibition against removal of actions arising 
under Employers* Liability Act, § 20 
Provisions concerning removal of causes, § 3 
Provisions for removal of actions and prose- 
cutioxis against federal court officers, § 
86 

Provisions for removal on ground of, 

Denial of, or inability to enforce, civil 
rights, § 93 

Diversity of citizenship, § 101 
Statutes for removal of suits and prosecutions 
against officer of United States or agency 
thereof, etc., § 79 

Statutes for removal of suits arising under 
Constitution and laws of United States, 
145 

Statutes providing for removal on ground of 
prejudice or local influence, § 172 

Venue statute, application to actions removed and 
to counterclaims flled after removal, § 247 
Water rights. 

Determinations from pleading of removability 
as suit arising under federal laws, § 77, 
p. 970 

Suits involving federal laws, § 54 
What are revenue laws, § 80 
What constitutes suit arising under laws of Unit¬ 
ed States, §§ 46^1, pp. 949-954 
Who is defendant who may petition for removal, 
§§ 19^-200, pp. 1067-1059 

Stay, action in state court on petition to federal court 
for removal, § 224 

Stipulation, 

Obtiating necessity of compliance with statutory 
procedure for removal, § 212 
Particular suit, stipulation not to remove such 
suit as valid, § 6, p. 920 

Waiver of jury trial in removed case, § 269, p. 
1127 

Stock and stockholders, 

Actions by or against. 

Agents for stocdsholders of national banks, 
§ 65 

CJorporations when United States is owner 
of more than half of capital stock, § 68 
Becover state tax on natioxial bank shares, 
§ 69 

Alignment of parties in stockholders’ suit in de¬ 
termining diverse citizenship, § 129 


Stock and stockholders—Continued, 

Equity rule as to allegation in stockholder’s ac¬ 
tion as inapplicable on removal of case^ § 240, 
p. 1106, n. 30 

Beal, necessary or nominal parties where corpo¬ 
ration or persons connected with corporation 
are parties, § 135 

Sua sponte, remand by court on own motion, § 299 
Sufficiency, 

Affidavit as evidence of prejudice or local Influ¬ 
ence, § 225, p. 1097 

Determination by state court of sufficiency of re¬ 
moval bond, § 216^ p. 1080 
Determination of sufficiency of. 

Pleadings on motion to remand, § 805, p. 
1150 

Bemoval petition on motion to remand, § 
305 

Mode of attacking sufficiency of removal bond 
flled in state court, § 216^ p. 1079 
Motion to remand, § 300 

Notice of petition and bond for removal flled in 
state court, § 217, p. 1082 

Petition or application for removal for prejudice 
or local influence, § 225, p. 1096 
Petition to state court for removal, § 215, pp. 
1067-1068 

Plea or answer to removal petition, § 304, p. 
1146 

Suits, 

Actions and suits, generally, ante 
Deflned, § 12, p. 926, n. 26 
Supplemental proceeding, removability, § 24 
Supreme Court of United States, 

Ai^al to court from federal court order grant¬ 
ing habeas corpus to effectuate removal, § 
219 
Bevlew, 

Dedsion of Court of Appeals directing re¬ 
mand to state court, § 309, p. 1166 
Jurisdiction to review order remanding cause, 
§ 309, p. 1156 

Order denying motion to remand, $ 309, p. 
1157 

Order of remand in reviewing state court’s 
judgment, § 309, p. 1156 
•State appellate 'Court’s decision where state 
court proceeded after removal, § 238 
State court’s. 

Order on removal application, § 223, pp. 
1093-1094 

Befusal to receive or approve removal 
bond, § 216, p. 1080 
Sureties. Principal and surety, ante 
Taxation, 

Costs in removed cases, § 272 
Determination from pleading of removability as 
suit arising under federal Constitution, etc., 
i 77, p. 971 

National bank shares, suit to recover state tax on, 

§ 69 

Bealignment of parties in taxpayer’s suit in de¬ 
termining diverse citizenship^ § 129 
Bemovability of proceeding. 

Appoint receiver of property on which taxes 
are delinquent, § 12, p. 926, n. 31 
Assessment or collection, f 21 
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Taxation—Continued, 

•State court’s jurisdiction of action based on li¬ 
cense contract, § 27, p. 937, n. 55 
Suits arising under federal Constitution or laws, 
§ 60 

Tennessee Valley Authority, cases arising under fed¬ 
eral commerce law, § 55, p. 956, n. 77 
Territorial court, removal of cause from, { 12, p. 927 
Territorial limits of jurisdiction as affecting power 
to decide application for remand, § 300 
Territories, 

Prejudice or local influence as ground for removal 
of suit to which citizen of territory was 
party, § 177 

Resident or citizen as citizen for removal for di¬ 
verse citizenship, § 114 

Suit arising under federal Constitution, law or 
treaty, $ 52 

Time, 

Amendment of pleadings after removal, § 263 
Amendment to petition to state court for removal, 
§ 215, pp. 1076-1077 

As of which record considered in determining 
removability on ground of diversity, § 153 
Cause not removable when brought subsequently 
becoming removable, § 26 

Demand for jury trial In removed case, | 269, 
p. 1127 

Determination of. 

Existence of separable controversy, § 156, p. 
1032 

Existence of separate and independent claim 
or cause, $ 156, p. 1031 

Timeliness of removal proceedings on motion 
to remand, § 305 

Evaluation of amount or value in dispute, § 29, 
p. 940 

Evidence on issue as to propriety of time in which 
removal was effected, § 304, p, 1147 
Existence of diverse citizenship and nonresidence 
for purpose of removal, § 106 
Failure of defendant to timely plead or answer 
after removal as ground for remand, § 287 
Piling, 

Counterclaim after removal of causes § 264 
Plea or answer to removal petition, $ 304, 
p. 1146 

Removal bond in state court, f 216, p. 1079 
Transcript of record of state cou^ § 245 
Issuance of execution for enforcement of judg¬ 
ment in removed case, § 270 
Late removal or filing of transcript as ground 
for remand, § 278 
Motion for remand, § 302 

Notice of petition and bond for remove filed in 
state court, S 217, p. 1082 

Persons who may move for remand for failure 
to remove within prescribed time^ § 301 
Plead and proceed after removal of cause, § 249 
Presentation of petition for writ of certiorari to 
compel furnishing of transcript of record 
of state court, § 246 

Presumption removal petition was timely filed in 
passing on motion to remand, § 305, p. 1152 
, Proceedings in federal court pending expiration 
of time for perfecting removal, § 248 
Second motion to remand, $ 303 


Tbne—Continued, 

State law as governing time within which to 
plead after removal, § 247, p. 1110, n. 9 
Waiver of right of removal by failure to apply 
within time limited, § 6, p. 920 
Want of jurisdiction at time of removal as 
ground of remand. Remand, ante 
Want of notice to defendant of remand as excuse 
for failure to timely plead in state court, 
i 312 

Time of removal, §§ 182-188, pp. 1045-1055 

Amendment of petition or complaint as affecting, 
§ 186 

At or before time to answer or plead, §§ 183-186, 
pp. 1049-1053 

Before or at term at which cause could be first 
tried and before trial, § 187 
Before trial or final hearing, § 188 
Curtailment of time to answer or plead, § 185 
Extension of time to answer or plead as affecting 
time of removal, § 184 

Title, amount or value in controversy in suit involving 
title to property, § 41 

Tort-feasor, insurer and insured as necessary parties 
In action against, § 140 

Torts, 

Action against resident employee and non-resi¬ 
dent employer, $ 147, p. 1017 
Determination of separate and independent claim 
or cause of action, § 156, p. 1031 
Election to stand on tort action at hearing after 
filing removal petition as effecting removabili¬ 
ty, § 221, p. 1088, n. 44 

Failure to give process on -defendant whose pre¬ 
sence prevents removal in tort action, $ 150, 
p. 1020, n. 88 

Joint or several suits as creating separate and 
independent claim or separable controversy, 
§ 155, pp. 1028-1031 

Keeping tort aspect in federal jurisdiction and 
remanding contrajct aspect, $ 295 
Public administrator as indispensable party to 
tort action, § 138, p. 1007 

Trade. Commerce, generally, ante 

Trade-marks, 

Determination from pleadings whether suit Is for 
infringement, § 77, pp. 969-970 
Laws of United States, cases arising under, § 63 
Statements in removal petition as to jurisdic¬ 
tional amount supported by inferences from 
complaint, § 29, p. 939, n. 74 

Transcript, 

Bond for entering transcript of record in federal 
court, § 216, pp. 1077-1078 
Prohibition of proceedings in state court on filing 
of transcript in federal court by party seek¬ 
ing removal, § 222, p. 1091, n. 77 
Record of state court, §§ 242-246, pp. 1107-1110 
By whom transcript should be filed, § 244 
Failure to timely file transcript as ground 
for rmnand, § 278 
Form and contents, g 243 
Proceedings in federal court pending expira¬ 
tion of time within which transcript was 
required to be filed, § 248 
Proceedings to compel furnishing of transcript 
or to supply record, g 246 
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Transcript—CJontlnued, 

Record of state court—(Continued, 

Hemand on ground of omission from, or de¬ 
fect in, transcript, § 277 
Time for, 

Filing, § 245 

Motion to remand where transcript has 
l)een filed in federal court, § 302 
Transfer, owner’s transfer of property to permit re¬ 
moval as affecting right of removal, § 191 
Treaties, 

Bond for removal of suit arising under treaty, 
§ 21G, PI). 1077-1081 

Causes arising under treaties of United States, 
removability as dependent on amount or value 
in controversy, § 28 

Claim of plaintiff as determining removability 
as suit .under treaty, § 49 

Commerce or trade, cases arising under treaties, 
§§ 55-59, pp. 950-958 

Controversy as to eonstruction as essential that 
suit arise under treaty, § 48 
Determination from pleadings in suits involving 
particular matters or persons of removability 
as suit arising imder treaty, § 77, pp. 969- 
072 

Federal question when decision depends on >con- 
struction of treaty, 8 47 

Personal injuries, actions against interstate car¬ 
riers as arising under treaty, § 58 
Pleading affecting removability as suit arising 
under treaty, §§ 74-77, pp. 906-972 
State’s suit arising under treaty, § 52 
Suits arising under treaties of United States, §§ 
45-77, pp. 948-972 

Application to state court for removal, §§ 
214-218, pp. 1006-1084 

Di^)osition of federal question as ground for 
remand, f 282 

Joinder of parties in removal, § 207 
Bemovability without regard to citizenship 
or residence of parties, § 201 
What constitutes suit arising under treaties of 
United States, §§ 46-61, pp. 94i>-954 
Trespass, amount or value In controversy in action 
for damages for trespass, § 40 
Trial, 

Issue as to jurisdiction on plea or answer to re¬ 
moval petition, § 304, p. 1147 
Issue of fact on plea or answer to removal pe¬ 
tition, § 304, pp. 1146,1147 
Removal, 

Before or at term at which cause could be 
first tried and before trial, § 187 
Before trial, § 188 
Removed case, § 209, pp. 1126-1128 
Right of federal court on removal to proceed to 
try cause, § 240, p. 1106 

Waiver of grounds for remand by noting case for 
trial or engaging in trial, § 294 
Trustee process, person summoned by, as real, neces¬ 
sary or nominal party to action, § 137 
Trustees, 

Acts included in provision for removal of actions 
and prosecutions against federal court offi¬ 
cers, removability of suit against bankruptcy 
trustee^ 8 S7 


Trustees—Continued, 

Bankruptcy trustee. Bankruptcy, generally, ante 
Executor of deceased trustee as formal party to 
action, § 138, p. 1007 

Real, necessary or nominal party in suit, § 138 
Realignment of trustee as party in determining 
diverse citizenship, § 129 

Relief granted by federal court after removal 
of proceedings for accounting as dependent 
on jurisdiction, § 269, p. 1127, n. 52 
Separable controversies in suit to quiet title or 
recover possession of land, § 162 
Unincorporated association, 

Citizen of state, § 112 
Place of citizenship, § 124 
United States, 

Action against United States, § 45 
Action by or against corporation when United 
States is owner of more than one half its 
capital stock, § 68 

Actions and prosecutions against officer of United 
States or agency thereof or person acting 
under such officers, etc., §§ 78-91, pp. 972- 
982 

Actions arising under Constitution, laws or trea¬ 
ties of the United States, §§ 45-77, m>. 948- 
972 

Application for removal of alien’s action against 
federal civil officer, § 233 

Application to federal court for removal of suits 
and prosecutions against federal officer or 
agency, or person acting under Mm, §§ 230- 
232, pp. 1098-1101 
Capacity to remove, § 190 
Citizen of state, § 108 

Construction of statute authorizing removal by 
United States and silent as to reexamination 
of remand order, § 308, p. 1155, n. 60 
Determination from pleading of removability of 
actions against federal officers or agents, § 
77, p. 971 

Interests, property, rights or authority of United 
States, removability of suit involving, § 45 
Judgment in removed case wherein defendant is 
United States officer, § 270 
Jurisdiction of federal court on removal of case 
wherein United States was necessary party, 
§ 27, p. 936, n. 50 
Officers. Federal officers, ante 
Real party to action barring removability for 
diverse citizenship, § 132 

Removability for diverse citizenship of suit to 
which United States is a party, § 104 
Review of order remanding suit removed by Unit¬ 
ed States, 8 309, p. 1157 

Right of government to suits arising under fed¬ 
eral laws relating to Indians, § 62 
Right to appear and remove suit to which Indian 
is a party, 8 202 

Time in wMch United States may initiate re¬ 
moval proceedings, § 182, p. 1046 
Trial of removed prosecution against United 
States officer, § 269, p. 1128 
United States commissioners marshals, 

Address to marshal of writ of certiorari on re¬ 
moval of suit or prosecution against federal 
officer, etc., 8 232 
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United States commissioners marshals—Continued, Waiver—Continued, . ^ 

Entitled to remove actions or prosecutions, § 89 Delay in filing transcript of record of state court, 

Nominal party in action, § 132 S 245 


United States district attorney, 

Counsel in removed criminal case, § 269, p. 1128 
Signature to petition for removal of suit or prose¬ 
cution against federal officer, etc., § 230, p. 
1099 

Unknown parties, joinder in removal application, § 211 
Use-party, real, necessary or nominal parties in suit, 
§ 143 
Vacating, 

Attachment warrant by state court after remand, 
§ 312, p. 1159, n. 1 
Order of remand, § 806 
Vacation, 

Filing removal petition and bond in state court 
in, § 218 

Order of remand in vacation, § 306 

Vacation, by remand of federal injunction against 
proceedings in state court after removal, i 298 
Venue, 

Amendment of petition for removal in connection 
with application to remand, § 300 
Application of venue statute to counterclaims 
filed after removal, $ 247 

Availability of change of venue as affecting re¬ 
movability on ground of prejudice or local 
influence, J 175 

Denial of civil rights by venue statute, § 95 
Federal venue statute as Inapplicable to actions 
removed, § 247 

Having no bearing on question of removability, 
§ 11. p. 925 

Waiver of want of venue by removal of case, § 
252 

Verdict, 

Appeal from, 

Denial of motion to set aside or correct ver¬ 
dict in removed case, § 270 
Judgment on verdict in removed case, § 270 
Direction of verdict in removed criminal prose¬ 
cution, § 269, p. 1128 
Motion to remand after verdict, § 302 
Verification, 

Petition for removal of suit or prosecution against 
federal officer, etc., § 230, p. 1099 
Petition for removal on ground of prejudice or 
local influence, § 225, p. 1096 
Petition to state court for removal, § 215, pp. 
1068-1069 

Want of, insufficient, verification of removal pe¬ 
tition as ground for remand, § 277 

Vessel as citizen, § 107 
Vested right, § 2 
Waiver, 

Appearance in federal court after removal as 
waiver of objections to jurisdiction or serv¬ 
ice of process of state court, § 252 
Bringing suit in state court as waiver of right 
to change jurisdiction, § 191, p. 1056, n. 39 
Creation or converring of right of removal by 
waiver, g 2 


Grounds for remand, § 294 
Irregularities in. 

Motion in state court after removal, § 238 
Removal procedure by appearance in federal 
court, § 252 

Jury in removed case In federal court, § 269, p. 
1127 

Nonremovability of action arising under Federal 
Employers* Liability Act, § 20 
Notice of petition and bond filed in state court, 
§ 217, pp. 1082-1083 
Objection to. 

Failure to timely remove cause, g 182, pp. 
1048-1049 

Petition to state court for rinoval, g 215, p. 
1069 

Removal bond filed in state court, § 216, pp. 
1079-1080 

Privilege against self-lncrlmination by officer pe¬ 
titioning for removal of prosecution against 
him, g 230, p. 1099, n. 10 

Remand on ground of removal after waiver of 
right, g 280 

Removal of cause, or filing of petition for re¬ 
moval as waiver of objections to jurisdiction 
or service of process of state court, g 252 
Review of order of remand based on waiver of 
right to remove^ g 309, p. 1157, n. 69 
Bight to, 

Interpose plea or defuse by failure to answer 
or plead while cause pending in federal 
court, § 239 

Question maintenance of suit as burden on 
commerce by removal, g 240, p. 1107 
Remove, § 6, pp. 919-922 

Want of state court’s jurisdiction after applica¬ 
tion for removal, § 222, p. 1091, n. 72 
Want of venue by removal of case, g 252 

Warden of federal penitentiary as entitled to remove 
action or prosecution, g 89 

Water, who deemed defendant in proceeding to de¬ 
termine conflicting claims for use of water, g 198 
Water rights, 

Determination from pleadings of removability as 
suit arising under federal Constitution, laws^ 
etc., g 77 

Suits arising under federal Constitution, laws or 
treaty, g 54 

Who may remove. Persons or parties who may re¬ 
move, generally, ante 

Wife, change of citi25enship or allegiance, g 118 
Wife’s or widow’s domicile or citizenship, g 117 
Wills, 

Separate and independent claim or cause or sep¬ 
arable controversies in probate proceeding, g 
166 

Who deemed defendant after appeal in proceed¬ 
ing for probate, g 197 

Withdrawal, restoration of state court’s jurisdiction 
on withdrawal of removal application, g 238 
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Witnesses, 

Dismissal of removed case where defendant was 
served while attending as witness at state 
court, § 26e, pp. 1124-1126 
Federal court’s power to compel witness to sign 
deposition given before removal, § 259 


Workmen’s compensation proceedings, 

Amount or value in controversy, § 39 
Injury under Ck>mpensation Act as arising under 
federal Constitution or laws, § 58 
Bemovability, { 25, p. 935 


End 07 Yonnia 
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